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BEDSOLSl  T.  STATE). 
(Supreme  Court  of  Florida.   March  22,  1910. 
.  HeadnotM  Filed  April  27,  1910.) 

(BiflMu*  ^  th9  Court.) 

L  FBjnBr  (B  22,  23*)— Ivoxonxm^ATH. 

It  b  an  essential  allegitiMi  in  an  indict- 
aent  for  perjury  that  the  party  chaised  waa 
duly  Bwom.  and  that  the  oaUi  waa  adtnmistered 
to  htm  by  Home  one  authorized  by  law  to  admin- 
itter  SDch  oath. 

[Ed.  Note. — Tot  other  cases,  eee  Perjury,  Cent, 
Die.  H  76-^0;  Dee.  Dig.  ||  22,  23.*] 

2.  PEBrnsT  (I  22*)— iHDionanT— JuBXSDxc- 

TIOH  or  COUBT. 

In  an  indictment  for  perjury  alleged  to 
have  been  committed  during  the  trial  of  a  cause 
ia  a  oonrt,  it  should  be  alleeed  that  such  court 
bad  joiisdletlon  to  bear,  try,  and  determine  anch 
aose. 

[E^.  Note. — For  other  casea,  see  Fezjui7,  Cent. 
Dig.  I  76;  Dec  Dig.  |  22.*] 

In  Banc  Error  to  Criminal  Court  of  Rec- 
ord. Walton  County;  D.  S.  GlUls,  Judge. 

W.  T.  Bedaole  ma  convicted  of  perjury, 
and  brings  error.  Berersed. 

C.  O.  Andrews,  for  plaintiff  in  otot.  Park 
Ttammell,  Atty.  Gen.,  for  the  State. 

TATLOR,  J.  By  wrtt  ot  error  the  plain- 
tifl  In  error  brings  here  for  review  a  Judg- 
ment of  oonTictlon  of  tbe  crime  of  perjury  In 
the  cilmbia]  oonrt  of  record  for  Walton  coun- 
ty. The  information  upon  which  he  was  tried 
ma  as  follows : 

**Btt  it  remembered  that  A.  O.  Campbell, 
eonnty  solicitor  for  the  county  of  Walton, 
proaecatlng  for  the  state  of  Flnlda  In  said 
ooonty,  under  oath  Information  makes :  That 
one  wm  Bedsole,  alias  W.  T.  Bedgole^  late 
of  the  county  of  Walton,  in  the  state  afore* 
said,  on  the  2Bth  day  of  April  in  tbe  year  of 
onr  Lord  one  thousand  nine  hundred  and 
Bine,  at  and  in  the  county  of  Walton  afore- 
said, did  then  and  there,  being  lawfully  re- 
quired and  sworn  to  depose  the  truth  in  a 
certain  proceeding  in  the  Justice  of  the  peace 
court  of  Justice  district  Na  6,  In  Walton  coun- 
ty, state  Ot  Florida,  In  a  certain  proceeding 
therein  being  tried  wherein  the  state  of  Flo- 
rida was  plaintiff  and  the  said  Will  Bedsole 
was  defendant,  he.  the  said  Will  Bedsole. 


alias  W.  T.  Bedsole,  being  then  and  there 
charged  with  cruelty  to  animals  In  overdriv- 
ing and  depriving  of  feed  and  other  attention 
two  horses,  the  property  of  one  R.  U  Bum- 
ham,  and  then  and  there  being  sworn  at  said 
trial  as  a  witness  In  his  own  behalf,  did  then 
and  there  vrlllfully  and  corruptly  swear  false- 
ly of  and  concerning  certain  matters  material 
to  the  Issue  therein  tried;  that  Is  to  say, 
that  in  the  said  trial  of  said  cause  aforesaid 
In  the  said  Justice  court  aforesaid  a  certain 
material  element  and  matter  to  be  considered 
was  the  distance  he,  the  said  Will  Bedsole, 
alias  W.  T.  Bedsole,  bad  driven  the  said  hors- 
es, and  whether  or  not  he  had  fed  the  said 
team  at  the  noon  hour,  and  when  he  had  so 
fed  them,  and  he,  the  said  Will  Bedsole,  be- 
ing then  and  there  sworn  as  aforesaid,  did 
then  and  there  knowingly,  corruptly,  and 
falsely  swear  that  he  had  driven  the  team  no 
further  than  to  a  certain  negro  house  be- 
tween the  hpuse  of  one  W.  L.  Owens  and 
Rocky  Bayou,  and  that  he  had  at  tbe  said 
negro's  house  in  said  county  aforesaid  pur- 
chased feed  for  said  horses  and  fed  said  team 
at  the  house  of  the  said  negro,  and  that  he 
then  returned  to  Freeport,  Florida.  That  the 
said  testimony  so  given  by  the  said  Bedsole 
was  as  to  a  matter  material  to  the  issue  then 
being  tried  as  aforesaid,  and  that  the  same 
was  false;  he.  the  said  Will  Bedsole.  not 
having  purchased  the  said  feed  from  the  said 
ne^ro  as  aforesaid,  and  not  having  fed  the 
said  team  as  he  thus  swore  that  he  had  done, 
and  he  having  further  driven  the  said  team 
beyond  the  house  of  the  said  n^o  some  dis- 
tance to  the  log  camp  of  one  John  Riley 
Wright— against  the  form  of  the  statute  In 
such  ease."  etc 

After  verdict  the  defendant  moved  in  ar^ 
rest  of  Judgment,  among  others,  on  the 
grounds:  Tbe  Information  does  not  state  be- 
fore whom  the  defendant  was  sworn,  or  that 
It  was  before  any  one  authorized  to  admin- 
ister an  oath ;  because  the  information  does 
not  state  that  the  Sixth  Justice  district  had 
Jurisdiction  to  try  said  case  before  him  in 
which  perjury  Is  alleged  to  bave  been 
committed.  This  motion  should  have  been 
granted. 


*ror  «tb«r  oBsas  aaa  sbbm  topie  aad  aaetlni  MUHBBR  la  Deo.  A  Am.  Digs.  1M7  te  date^  *  Raportsr  Indexos 
B2S0.-1 


Digitized  by 


Google 


2 


S2  SOUTHERN  BB3P0BTBB. 


(Fla. 


In  Creft  t.  Stete,  42  Fla.  667.  20  South.  415. 
It  was  held  that  In  an  ludlctment  for  per- 
jury it  ia  an  essential  allegation  that  the 
party  charged  was  duly  ewom.  and  that  the 
oath  was  admlDistered  to  him  by  some  one 
authorized  by  law  to  administer  such  oath. 
Markey  r.  State,  47  Fla.  38,  S7  South.  53; 
Adkinson  t.  iState  (decided  here  at  the  pres- 
ent term)  51  South.  818.  The  Information 
here  falls  to  state  that  the  defendant  was 
sworn  by  any  one  authorized  by  law  to  ad- 
minister an  oath.  The  Information  falls  also 
to  allege  that  the  justice  of  the  pence  who 
tried  the  alleged  cause  In  which  the  alleged 
perjury  was  committed  had  jurisdiction  to 
bear  and  determine  said  cause. 

The  judgment  of  the  court  below  la  hereby 
rerersed,  and  the  cause  remanded,  with  di- 
rections to  quash  the  Information  upon  which 
the  defendant  was  tried.  All  concur,  except 
SHAGKLEIFORD.  J.,  absent 


SAPP  T.  STATB. 
(Boprane  Court  of  Florida.   DItUod  A. 
March  21,  1»10.) 

(Byttaiua      t\o  Court.) 

1.  CannNAL  Law  (8  1091«)— Tbiai^-Objeo- 
TioNB  TO  Evidence. 

Where  the  bill  of  ez<*eptloii8  doee  not  dis- 
dose  the  partleolar  testimoDy  objected  to  as 
immaterial,  and  on  the  whole  record  it  does  not 
appear  that  error  was  committed,  an  exception 
to  a  ruling  permitting  a  witness  "to  testify 
relative  to  said  matter"  is  not  well  taken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  1  2832 ;  Dec.  Dig.  }  1091.*] 

2.  Cbthikal  Law  ({  1172*)— iNSTBUcnoNS. 

'Instructions  in  a  criminal  prosecution  that 
the  "evidence  need  not  be  poBitive  or  expresi- 
ed,"  and  that  the  jury  "should  not  be  prej- 
udiced against  this  charge  because  it  Is  an  in- 
formation" as  diatingoished  from  an  Indictment 
htU  not  to  be  leverslble  enon  In  this  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  8154;  Dec  Dig.  {  1172.*] 

8.  Cbimiwal  Law  (S  1172*)— Ikotbuctioits— 

Habmless  Ebbob. 

An  instruction  that  the  jury  is  "to  deter- 
mine whether  a  man  who  is  lanocent  will  re- 
main silent  when  he  is  accnsed  of  committing 
a  crime"  should  not  be  given:  but  where  the 
verdict  Is  clearly  warranted  by  the  evidence, 
and,  considering  the  whole  record,  no  barm 
could  reasonably  have  resulted  to  the  defendant, 
the  charge  ma;  be  harmless. 

[Ed.  Note.— For  other  cas^  see  Criminal 
Law,  Cent  Dig.  «  3161;  Dec.  Dig.  1 1172.*] 

Error  to  Clrcnlt  Court.  Columbia  County ; 
W.  S.  Bullock,  Judge. 

^ex  Sapp  was  cODvlcted  of  a  sate  (tf  In- 
toxicating liquors,  and  brings  error.  Af- 
firmed. 

J.  B.  Hodges  and  F.  P.  Gone,  for  plaintlfF 
In  error.  Park  Trammell,  Atty.  Oen.,  for 
the  State. 

WHITFIELD,  C.  J.  The  plaintKt  In  er- 
ror was  convicted  of  selling  alcoholic  liquors 


In  Columbia  coimty,  where  such  sale  is  for- 
bidden by  law.  On  writ  of  error  It  Is  con- 
tended that  Improper  testimony  was  admit- 
ted, that  erroneous  charges  were  given  to  the 
jury,  and  that  the  verdict  to  contrary  to  the 
law  and  to  the  evidence. 

At  the  trial  the  state  "offered  to  prove" 
by  a  witness  "where  one  Jerry  Crowley  was 
found  dead  In  Columbia  county,"  to  which 
the  defendant  objected  on  the  ground  that  it 
was  immaterial.  The  witness  was  permitted 
"to  testify  relative  to  aald  matter,"  and  the 
defendant  excepted.  It  Is  the  duty  of  the 
plaintiff  in  error  to  make  the  errors  as- 
signed clearly  appear.  All  presumptions  are 
in  favor  of  the  correctness  of  the  rulings  of 
the  trial  court  The  blU  of  exceptions  does 
not  disclose  what  partlcnlar  testimony  was 
objected  to,  and.  In  view  of  the  entire  rec- 
ord, It  does  not  affirmatively  api;)ear  that  the 
court  erred  In  permitting  evidence  to  be  given 
relative  to  where"  Crowley  was  found  dead. 
The  same  may  be  said  of  the  ruling  of  the 
court  In  permitting  another  witness  to  testify 
"to  the  matter"  "that  there  was  whisky 
found  near  the  person  of  Jerry  Crowley  when 
he  was  found  dead." 

The  defendant  called  a  wltnen  to  Impeach 
the  "r^utatlon"  of  a  state  witness  "for  truth 
and  veracity,**  and  upon  cross-examlnaUon 
the  state  "endrarored  to  elldt  from  the  aald 
witness  some  matters  relative  to  the  selling 
of  whlslqr  by  the  defendant"  On  obJecUon 
by  defendant  because  It  was  not  proper  on 
croBB-examinatlon,  the  court  beld  "that  the 
said  matter  oui^t  to  be  permitted  and  re- 
ceived In  evidence*' ;  but  It  Is  not  stated  that 
the  said  matto'  was  In  fact  admitted  In  evi- 
dence. It  appears  that  on  crosa^xamlnatlon 
that  the  witness  did  testify  that  be  believed  a 
named  person  "did  get  the  whisky  from 
Alex  Sapp" ;  but  It  doee  not  appear  that  thto 
was  the  particular  testimony  objected  to. 
The  inquiry  on  the  direct  examination  was 
apparently  not  confined  to  the  "general  repu- 
tation" of  the  witness. 

In  Instructing  the  Jury  as  to  their  duty 
when  they  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  sold 
whisky  as  alleged  In  the  Information,  the 
court  added:  "This  evidence  need  not  l>e 
positive  or  expressed."  The  evidence  was 
positive  and  express  as  to  the  acts  allied, 
and  the  portion  of  the  charge  complained  of 
was  harmless,  even  If  erroneous.  By  In- 
cluding'in  an  Instruction  a  statement  that 
the  Jury  "should  not  be  prejudiced  against 
this  charge  because  It  Is  an  Information," 
as  distinguished  from  an  Indictment  the 
court  did  not  commit  a  reversible  error,  but 
made  an  apparently  unnecessary  suggestion 
to  the  jury.  The  portion  of  the  charge  that 
the  jury  Is  "to  determine  whether  a  man 
who  Is  Innocent  will  remain  silent  when  be 
la  accused  of  committing  a  crime"  shonld  not 
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lure  been  gtren ;  bat  the  TenHct  Is  dearly 
warrattted  the  evidence,  and,  considering 
tbe  irtiole  record,  no  harm  could  reasonably 
luiTe  resDlted  to  the  d^endant  1^  the  Char- 
les cmoplalned  of.  The  TWdlct  does  not  ap- 
pear to  be  oontraiy  to  the  erfdenoe  or  to  the 
diarte  of  the  court  or  to  the  law. 
Hie  Jndgmoit  Is  afllrmed. 

SHACELEFORD  and  GOCKBSI^  JJ., 
emeor. 

TATLOB,  P.  and  HOGKEB  and  PARK- 
HILL,  JJ.,  concur  In  the  opinion. 


TATUM  T.  PBICE-WILLIAMS. 
(SapRine  Court  of  Florida.    March  21,  1»10.) 

(Syllah^  ly  the  Court.) 
L  ApPEAI,  and  EBBOB  (f  1135*)— DETKKinNA- 

Tion  op  Cacse. 

Where  there  U  erideBce  to  support  the  flod- 
inn  of  fact  and  a  decree  tberetm,  and  no  error 
ia  made  to  appear,  the  decree  Will  not  be  dls> 
taibed  od  appeal. 

[Ed.  Note. — For  otfaer  cases,  see  Appeal  and 
Error,  Ceot.  Dig.  I  4454 ;  Dec.  Dig.  S  113a.*J 

2.  Te^aftct  in  Couuoh  (S  28*)— Rights  ov 
Co-Tenant— Exclusion  fboh  Pbopebtt. 
Where  one  of  the  owners  of  property  wrong- 
ftilly  excluded  another  owner  from  participa- 
tioD  in  the  operation  and  benefits  of  the  prop- 
erty, a  decree  that  losses  incurred  in  the  opera- 
don  of  the  property  during  such  exclusion  aiiould 
sot  fall  upon  the  excluded  part  owner,  and  that 
the  esduaed  part  owner  was  entitled  to  a  rental 
nine  of  his  Interest  in  the  property  while  so 
excluded,  will  not  be  reversed  where  no  error 
appears  Qpon  a  coDaideration  of  the  whole  case. 

(Ed.  Note. — For  other  cases,  see  Tenancy  In 
Coounon.  Cent.  Dig.  {  78;  Dec.  Dig.  {  2S.*] 

In  Banc.  Appeal  from  Circuit  Conr^  Dade 
County;  M.  S.  Jones.  Judge. 

Bill  by  Vernon  Prlce-WUllama  against  J. 
H.  Tatooo.  Decree  for  complainant,  and  de- 
fendant appeaUk  Afflrmed. 

Mitchell  T>.  Price,  for  appellant  Hudson 
&  B(«g8,  for  appellee. 

WHITFIELD,  GL  J.  Vernon  Prlce-Wll- 
Uams  filed  a  suit  In  equity  against  J.  H.  Ta- 
tum  and  I*  V.  Dixon  In  the  dnmlt  court  for 
Dade  county.  The  bill  of  complaint  alleges 
that  OD  August  4,  1906^  the  appellee,  com- 
plainant below,  purchased  of  R.  O.  HcGabey 
an  undlTtded  half  Interest  In  a  sawmili,  and 
u  copartners  they  owned  and  operated  the 
sune;  that  wttiiotit  the  knowledge  con- 
sent of  c«MnpIalnUit,  J.  H.  Tatum,  one  of  the 
dtfendanta  briow,  purchased  the  half  Inter- 
est of  IfcOabey  In  the  property;  that  Ta- 
tnm  aold  to  DUoei  an  Interest  tai  the  sawmill. 
Hm  extent  of  which  te  unknown  to  complain- 
ant; that  Tatum  and  Dixon  have  operated 
and  eontiniied  to  operate  said  sawmill  as  R. 
C.  MeOabey  A  Go.,  **bnt  haye  denied  and  re- 
fused complainant  an  accounting  for  the. 
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conduct  and  profits  thereof  and  have  refused 
and  dmled  complainant  access  to  the  books 
of  said  business  and  haTO  failed  and  ref i»ed 
to  pay  to  complainant  any  part  of  the  profits 
thereof."  The  prayer  Is  for  an  accoimtlng, 
partition,  restzatnlng  orders,  and  for  a  re- 
ceiver. By  answer  Tatum  arerred  facts  to 
show  that  McGahey  did  not  have  a  half  In- 
terest In  the  bnslnesB,  and  that  Prlce-Wll- 
llams  did  not  bave  a  half  Interest  ther^n. 
L.  V.  Dixon  was  appointed  receiver.  Testi- 
mony was  taken  by  a  master,  who  found 
that  about  July  1,  1906^  UcGabey  and  Tatum 
mtered  Into  a  partnership  agreemrait  to  own 
and  operate  a  sawmill;  that  about  Novem- 
bw  18, 1906^  Vermm  Price-WllUams  acquired 
the  Interest  of  McGahey;  that  the  Interest 
of  said  Ywnon  Price- WlUlama  In  said  busi- 
ness on  November  19,  1906,  was  $1^19.72, 
and  the  Interest  of  Tatum  was  $77&29;  that 
the  business  ceased  to  Ik  a  partnership  on 
said  date;  that  Tattun  and  Albert  Ogle  are 
not  entitled  to  salary  credits  affecting  the 
Interest  of  Prlce-WUIlanu;  that  Tatum  aft- 
er Novemher  19,  1906,  excluded  Price- WU* 
llams  from  any  participation  whatever  In 
the  management  of  said  business  and  refused 
him  access  to  the  books,  etc.;  that  Prlce- 
Wllllams  Is  entitled  to  Interest  on  the  value 
of  his  part  of  the  sawmill  business  from 
November  19,  1906.  to  March  15,  1907;  that 
the  business  was  operated  by  the  receiver 
at  a  loss  of  $836.09;  that  certahi  sUted  lia- 
bilities existed  against  the  property,  against 
the  receiver,  and  against  Tatum. 

Elsceptions  by  the  def  raadant  to  the  flndtngs 
of  fact  were  overruled  by  the  court,  and  an 
exception  by  the  complainant  to  the  finding 
that  Interest  was  due  complainant  for  the 
use  of  bis  share  of  the  sawmill  was  sus- 
tained. 

The  court  decreed  that  on  Novemba  19, 
1006,  Tatum  and  Price-Willlams  were  equal 
owners  in  common  of  the  property  and  busi- 
ness; that  Tatnm  owed  the  business  $611.^; 
that  after  said  Tatum  bad  excluded  complain- 
ant from  his  rightful  participation  In  the 
management  of  the  business  and  had  operat- 
ed the  same  for  his  own  use  and  benefit, 
whereby  Tatum  further  owed  the  business 
$63.60;  that  partition  be  had;  that  certain 
claims  be  paid  interveners;  that  Tatum 
pay  appellee  $300,  as  rental  value  of  com- 
plainant's part  of  business  while  he  was  ex- 
cluded, ^tum  appealed,  and  errors  are  as- 
signed on  the  receptions  overruled,  on  the 
exception  susteined,  and  on  the  portions  of 
the  decree,  that  Tatum  owes  the  buBiness 
$641.42,  that  Tatum  pay  appellee  $300.  as 
rent,  and  that  Tatum  excluded  appellee  from 
participation  in  the  business. 

Ibe  evidence  in  the  truiscript  has  been 
considered,  and  there  appear  to  be  no  mate* 
rial  errors  In  tbe  findings  of  tect  and  the 
rulings  thereon  of  which  the  appellant  may 
here  rightfully  complain. 
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The  contention  th&t  the  amount  of  appel- 
lant's Intra-est  In  the  business  on  NoTember 
10,  1906,  when  the  share  of  appellant's  part- 
ner In  the  partnership  was  sold  to  appellee, 
was  erroneoQBly  ascertained  and  decreed,  has 
not  been  afflrmatively  sustained,  as  there  Is 
evidence  to  support  the  flndlogs  and  the  rul- 
ings thereon.  That  appellant  excluded  the 
appellee  from  participation  In  the  oi>eratlon 
and  benefits  of  the  property  is  eapported  by 
the  evidence,  and  the  features  of  the  decree 
that  the  losses  Incurred  by  the  operation  of 
the  property  while  appellee  was  excluded 
from  Its  management  and  benefit  should  not 
fall  upon  appellee,  and  that  a  rental  Indebt- 
edness was  due  appellee  by  appellant,  who 
had  the  sole  use  and  benefit  of  the  property, 
do  not  appear  upon  a  consldaatbm  Of  all 
the  evidence  to  be  erroneoust 

The  decree  Is  affirmed. 

All  concur.  ' 


STATE  ex  rel.  BURR  et  al.,  Railroad  Gom'n, 
V.  ATLANTIC  COAST  LINE  R.  CO. 

(Sapreme  Court  of  Florida.   Feb.  1,  1910. 
Headnotes  Filed  April  20;  1910.) 

(Syllahtu  by  the  Court.} 

1.  OaRBIEBS  (S  12*)  —  REOUlJiTlON  —  Rutl  OF 

Railboad  Oom  mi  S8I0NEK8— Construction. 
Rule  15A  of  the  Kaitroad  Commissioners  of 
this  state  merely  &xea  a  rate  for  switching  can 
of  rough  lumber  consigned  to  and  arriving  at 
the  city  of  Jacksonville  from  points  in  this  state 
to  any  planing  mill  In  the  Jacksonville  yards, 
and  tbence,  after  lumber  Is  dressed,  to  any  point 
in  said  yards.  Hiis  rule  does  not  seek  to  compel 
a  service. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  I  12.'] 

2.  Oarbibrs  (I  11*)— Stoppino  Luubeb  m 
Tbansit   fob    Tbkatmrnt  —  Natubb  of 

Right. 

The  service  contemplated  by  rale  15A  of 
the  Railroad  Commissioners  of  this  stat^  the 
stopping  of  a  commodity  in  tranrit  for  the  pur^ 
pose  of  treatment,  is  in  the  nature  of  a  special 
privilege,  which  the  carrier  may  concede,  but 
whidi  the  shipper  cannot.  In  the  present  state 
of  the  law,  demand  as  a  matter  of  lawful  right. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec, 
Dig.  S  ll.-l 

8.  Cabbibbs  (M  188*)  —  Stoppinq  Luubeb  in 
Tbansit  fob  TsBATSfKNi^-CoMPEHSATiON. 
The  carrier  Is  entitled  to  compeneatioo,  a 
reasonable  profit  beyond  the  mere  coate  for  the 
extra  service  rendered,  and  the  privil^e  extend- 
ed of  stopping  cars  loaded  with  lumber  at  plan* 
mills  for  treatment  and  then  transporting 
delivering  them  to  the  place  of  destination. 
[Ed.  Not&— For  other  cases,  see  Carriers,  Dec. 
Dw.  1 

4.  Cabbibbs  ({  13*)  —  GsAniiNa  Hiixino 
pBiviuiOE  iif  Tbansit— Discsiiu  NATION. 
Carriers  may  not  discriminate  between  mar- 
kets nor  between  fndlvidnals  in  the  granting  of 
the  privilege  of  milling  in  transit,  and  Railroad 
0(»nmiBsioners  likewise,  in  regulating  such  priv- 
ileges, may  not  unjustly  discriminate. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  II  901-905;  Dec.  Dig.  |  18.*] 


6.  Cabbibbs  (|  12*)— REatTt.ATiON— RAns  fob 
AixowiNG  MuxiKa  of  Lumbeb  in  Tbanbit. 
It  Is  not  essential  to  the  validity  of  rule 
15A  of  the  Railroad  Commissioners  that  It 
should  prescribe  or  fix  one  rate  for  the  service 
of  millii^  in  transit  to  be  rendered  in  all  mar- 
kets and  localities  of  the  state.  The  circum- 
stances of  each  road  and  each  market  or  local* 
ity  must  determine  the  rates  of  toll  to  be  prop- 
erly allowed  for  this  service. 

tEd.  Note.— For  other  cases,  see  Carriers,  Dec, 
I.  S  12.*] 

6.  OABBIEBB  a  12*)— RBOUX.ATI0H  OF  RaTEO— 

MII.I.INO  Pbivileob  in  TBANsrr. 

Whether  the  service  of  milling  In  transit 
as  contemplated  by  rule  16A  may  or  may  not 
be  enforced  as  a  dnty,  yet,  when  voluntariqr  en- 
tered upon,  it  may  be  regulated  and  the  charges 
therefor  prescribed  by  the  Railroad  Commia- 
eioners, 

[Ed.  Note.— For  other  cases,  see  Carriers^  Dec 
Dig.  S  12.*] 

7.  Cabbibbs  (|  77*)  —  Duties  Abibiho  fbou 

TTSAOB. 

It  is  settled  law  that  the  duties  of  a  com- 
mon carrier  may  arise  out  of  usage  as  well  as 
from  statutory  enactments,  and,  when  once  es- 
tablished, the  obligation  of  such  carriers  to  pe^ 
form  than  Is  as  binding  in  the  one  case  as  in 
the  other. 

[Ed.  Note.— For  o^r  eases,  see  OarriersL  De6 
Dig.  I  77.*1 

8.  Dedication  (|  60*)— Public  Use. 

Property  becomes  clothed  with  a  public  in- 
terest when  used  in  a  manner  to  make  it  ot 

Eublic  conseqnence  and  affect  the  community  at 
Li^,  and,  when  one  devotes  his  property  to  a 
use  m  which  the  public  has  an  interest,  he  in 
effect  grants  to  the  public  an  interest  In  that 
use,  and  most  submit  to  be  controlled  by  the 

Enblic  for  the  common  good  to  the  extent  of  the 
iterest  he  has  created. 

[Ed.  Note.— For  other  cases,  see  Dedtcatioo, 
Dec  Dig.  I  eO.*J 

9.  Mandamus  (|  162*)— Monoir  to  Quash— 
Mattebs   NOT   Found    in  Altebhatitb 

Wbit. 

Matters  stated  In  a  motion  to  guash  or  In 
respondent's  brief  cannot  be  considered  If  not 
found  in  the  alternative  writ. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  ||  338-840;  Dec.  Dig.  I  162.«| 

In  Banc  Mandamus  the  State,  at  On 
ration  of  B.  Hudacm  Bnrr  and  othon,  Rail- 
road Commls^nerB,  tgtlnst  the  Atlantic 
Coast  Line  Railroad  Company.  Motion  to 
qnash  altematlTe  writ  overruled,  and  re^Kmd- 
ent  required  to  answer. 

An  alternative  writ  of  mandamus  waa 
sued  here,  as  follows: 

"In  the  Sm>Teme  Court  of  the  State  of  Florida. 

*1%e  State  of  Florida,  to  Atlantic  Coast  Line 
Railroad  Company — Greeting: 

"Whereas  by  a  petition  filed  by  our  Rail- 
road Commissioners  in  our  Supreme  Court  In 
tflie  name  of  the  state  of  Florida,  through 
Louis  C.  Massey,  as  special  counsel  for  our 
said  Railroad  Commissioners  designated  by 
them,  it  has  been  made  to  appear: 

"(1)  miat  the  AtUnUc  Coast  Line  Railroad 
Company  Is  a  railroad  corporatlott  existing 
undor  the  laws  oC  the  state  of  Vin^nia,  wblch 
on  the  flmt  day  of  July.  1002,  became  ttie 
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owner  of  dtraa  lines  of  railway  In  the  state 
of  Elorida  br  purdiase  from  the  Savannah, 
Florida  ft  Western  Railway  Company,  which 
Bncs,  wftb  otbuB  since  acquired  In  this  state, 
partlciilarly  the  Jwdcsonvllle  Southwestern 
BaJlway  ertendlng  from  Jacksonville  to  New- 
terry,  It  operates  as  a  common  carrier  of 
peraons  and  propraty.  Including  ron^  and 
dreMed  lumber,  from  points  In  Ghls  state  to 
other  pcHnts  thraeln. 

"(2)  That  the  city  of  JadEsonTine  Is  an  Im- 
portant stAtlon  on  some  of  the  said  lines  of 
the  Atlantic  Coast  Line  BaUroad  Company, 
vbere  It  malntelns  and  operates  by  virtue  of 
ownership  or  of  right  by  lease,  contract  or 
otherwise,  eztaialve  terminals,  railroad  yards 
and  switching  facUttles  for  the  rec^tlon, 
handling,  transportation  and  dellvwy  of  prop- 
erty transported  It  to  and  from  the  city 
of  Jacksonville  from  and  to  other  points  in 
this  state,  and  that  iUiSy  terminals,  railroad 
yards  and  switching  facilities,  or  some  por- 
tion thereof,  were  maintained  and  operated 
by  the  Savannah,  Florida  ft  Western  Ball- 
way  Company,  the  predecessor  In  the  tlUe  of 
the  Atlantic  Coast  Line  Railroad  Company, 
BlBM  about  the  year  1884  to  the  time  of  the 
lale  thereof  as  aforesaid,  tax  Jnly  1,  1902. 
That  other  railroad  companies  whose  lines  en- 
ter ttie  city  of  jacksonvlUe  also  maintain  and 
operate  like  ttamlnals,  railroad  yards  and 
8wltohii«  tecllltles  for  like  pnrposes,  u  they 
or  their  predecessors  have  done  for  many 
jeara,  and  the  said  tarmlnals  and  railroad 
yards,  Indudlng  those  of  the  Atlantic  Coast 
Line  Railroad  Company,  are  all  connected  to- 
gether by  transfer  tracks  and  switches,  so 
that  the  terminal  tracks  and  railroad  yards 
of  the  dty  of  Jackstmvllie  cover  a  vast  ex- 
tent of  territory  in  and  around  said  cl^. 

"(3)  That  as  hereinbefore  set  forth,  the 
said  railroad  yards  In  the  dty  of  Jacksonville 
or  a  portion  thereof  have  been  maintained 
and  op«ated  for  many  years  past  by  tiie  raU- 
RMds  altering  that  city,  and  as  tax  ba<!k  at 
least  as  the  year  1891  phtning  mills  have  been 
established  wltiiln  the  said  yard  limits  and 
aecesslble  to  the  tracks  tha«ln,  to  which  It 
vas  and  Is  usual  and  customary  for  the  rail- 
road companies  to  switch  npon  order  of  the 
eoaalgneea,  cars  of  rough  lumber  shipped  to 
and  arriving  at  the  dty  of  Ja^onvlUe  from 
other  points  In  ttila  state,  for  the  purpose  of 
dressing  the  sam^  and  afto:  dresi^ng  to 
switch  the  BBld  cars  of  lumber  to  some  oth- 
er point  In  the  yards  designated  by  the  said 
eooslgneea. 

"(^  That  to  the  year  1891  and  from  theice 
eontlnuonsly  until  the  year  1907  the  said  rail- 
road cranpanles  entering  the  city  of  Jack- 
SMivfUe  aforesaid.  Including  the  Savannah, 
Floftda  ft  Western  Railway  Company  and  its 
soceessor  the  Atlantic  Coast  Line  Raihroad 
OHnpany*  made  a  chai^  of  two  dollars  per 
car  for  switohtng  cars  of  rongh  Inmber  ship- 
ped to  tba  said  dty,  to  a  mill  within  the  yards 
as  aftHTMld,  and  thence,  after  the  dressing  of 
file  lumbar,  to  some  ottier  point  in  the  aaid 


yards  for  delivery,  and  this  diarge  was  the 
same,  whether  the  swltchli^  movement  of  the 
car  was  over  the  trat^  of  one  or  more  rail- 
roads; but  about  the  autumn  of  the  year 
1907,  the  aaid  railroad  companies  maintaining 
and  operating  the  railroad  yards  at  the  said 
city  Increased  the  charge  for  the  said  aervlce 
to  five  dollars  per  car  If  the  switching  was 
ovee  the  tracks  of  one  railroad  company  only, 
and  to  sevm  dollars  per  car  if  it  was  over 
the  tracks  of  two  railroad  con^nles. 

"(G)  That  upon  the  complaints  of  citizens  of 
Jacksonville  and  of  other  parts  of  this  state 
that  the  charges  exacted  as  aforesaid  by  the 
railroad  companies  were  exorbitant  and  un- 
reasonable, your  petitioners  gave  due  notice 
of  their  intended  action  and  of  the  time  and 
place  of  hearing,  to  all  the  railroad  companies 
and  to  the  persons  Interested,  and  pursuant 
to  said  notice  held  a  session  In  the  city  of 
Jacksonville  on  December  8,  1908,  at  which  a 
very  full  and  exhaustive  hearing  of  all  the 
parties  interested  was  had,  and  thereupon  on 
December  Id,  1906,  your  petitioners  prescribed 
a  rate  for  the  said  services  In  a  new  rule  to 
take  ^ect  January  1,  1909,  and  to  be  known 
as  rule  IBA  of  tiie  'Rnles  Governing  the 
Transportation  of  Freight,'  which  Is  em  fol- 
lows: 

"  'ISA.  The  charge  for  switching  ours  of 
rongh  lumber  consigned  to  and  arriving  at 
the  dty  of  Jat^souTille  from  points  in  this 
state  to  any  planing  mill  in  the  Jacksonville 
yards,  and  thence,  after  lumber  Is  dressed, 
to  any  point  in  the  same  yards,  lAall  not  be 
more  than  (2.00  per  car;  provided,  that  whoi 
the  said  swltehing  movement  Is  over  the 
tracks  of  more  ttian  one  railroad,  a  charge 
of  not  more  than  |3.00  may  be  mad&  This 
rale  shall  not  be  Interpreted  as  resdnding 
or  modifying  rule  15  except  as  herein  spe- 
cifically provided.' 

"(6)  That  rule  IS  of  the  'Rules  Qovemlng 
the  Transportation  of  Freight,'  referred  to 
in  said  rule  ISA,  Is,  and  was  at  the  time  of 
making  the  order  last  aforesaid,  as  follows : 

**  *15.  A  diai^  of  not  more  than  $2.00 
per  car,  without  regard  to  Ite  wdght  or  con- 
tents, will  bo  allowed  for  transporting, 
switching  or  transferring  a  loaded  car  from 
any  point  on  any  railroad  to  any  connecting 
railroad,  or  to  any  warehouse,  side  track  or 
other  point  of  ddlvery  that  may  be  designat- 
ed by  the  consignee,  within  a  distance  of 
three  miles  from  the  point  of  starting,  and 
no  railroad  company  shall  decline  or  refuse 
to  transport,  switch  or  transfer  any  car  as 
above,  or,  to  receive  It  from  any  connecting 
railroad  for  such  purposes.  When  In  the 
transfer,  switching  or  transportation  of  a 
car  between  such  points,  It  is  necessary  to 
pass  over  the  track  or  tracks  of  any  Inter- 
mediate railroad  or  railroads,  said  maximum 
charge  of  two  dollars  shall  be  equitably  di- 
vided between  the  railroads  at  interest. 
When  a  charge  Is  made  for  the  transfer, 
switching  or  transportation  of  a  loaded  car 
between  audi  pdnts,  no  addltiaoal  charge 
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sball  be  made  for  tbe  acoompanybig  more* 
moit  of  tb»  empty  car  In  the  cvjKwlte  direc- 
tion. PzOTlded,  that  thle  rale  shall  not  bi- 
terfeze  with  any  preralllng  1^1  rate  for 
the  tramiportation  of  freight  between  dif- 
ferent stations:  and  shall  not  apply  to  any 
ft-elght  that  does  not  pay  a  direct  freight 
transportation  diarge  in  connection  with  a 
Bwltcblng  charge.' 

"CO  That  the  Atlantic  Coast  Une  BaUn»d 
Company  has  entirely  ignored  and  refused  to 
diarge  and  pnt  Into  effect  the  rate  prescribed 
In  and  1^  said  rule  15A,  but  has  charged 
and  received  since  January  1,  1009.  and  Is 
still  charging  and  receiving  the  sum  of  five 
dollars  for  switching  cars  of  rough  lumber 
consigned  to  and  arriving  at  the  city  of 
Jacksonville  from  points  In  this  state,  to  a 
planing  mill  In  the  Jacksonville  yards  and 
thence,  after  the  lumber  Is  dressed,  to  a 
point  in  the  same  yards  when  the  said 
swltchti^  movement  is  over  Its  own  tracks 
only,  for  which  service  under  the  said  rule 
ISA  it  is  entitled  to  charge  and  recdve  the 
■lun  of  two  dollars. 

"(9  That  your  petitioners,  as  the  Railroad 
Commissioners  of  this  state,  and  the  people 
of  this  state  are  entirely  without  adequate 
remedy  in  the  premises  unless  It  be  afforded 
them  by  the  interposition  of  this  honorable 
court  through  a  writ  of  mandamus. 

"Now  therefore:  We  being  wilMng  that 
full  and  speedy  justice  be  done  in  the  prem- 
ises, do  command  you,  the  Atlantic  Coast 
Line  Railroad  Company,  forthwith  to  ob- 
serve the  rate  prescribed  In  rule  15A  of  the 
'Rules  Governing  the  Transportation  of 
Freight'  by  our  Railroad  Commissioners  for 
switching  cars  of  lumber  over  your  own 
tracks  only  in  the  Jacksonville  yards;  that 
is  to  say,  to  charge  and  receive  no  more  than 
the  sum  of  two  dollars  per  car  for  switching 
cars  of  rough  lumber  consigned  to  and  ar- 
riving at  the  city  of  Jacksonville  from 
points  in  this  state,  to  any  planing  mill  in 
the  Jacksonville  yards  and  thence,  after  lum- 
ber dressed  to  any  point  in  the  same  yards, 
when  the  said  switching  movement  Is  over 
your  own  tracks  only ;  or  that  you  appear  be- 
fore the  Justices  of  our  Supreme  Court,  ait- 
ting  within  and  for  the  state  of  Florida  at 
the  Courtroom  in  the  city  of  Tallahassee  on 
the  twenty-second  day  of  June,  A.  D.  1009, 
at  10  o'clock  a.  m.  of  that  day,  and  show 
cause  why  you  refuse  bo  to  do,  and  have  you 
then  and  thei-e  this  writ 

"Witness  the  Honorable  James  B.  Whlt- 
fleld,  Chief  Justice  of  the  Supreme  Court  of 
the  state  of  Florida,  and  the  seal  of  the  said 
Supreme  Court,  at  Tallahassee,  the  Capital, 
this  eighth  day  of  June,  A.  D.  1009. 
"[Seal]  M.  H.  Mabry, 

"Clerti  Supreme  Court,  State  of  Florida." 

The  respondent  filed  a  motion  to  quash 
ttie  alternative  writ  of  mandamus  upon  the 
following  grounds: 

"First  No  poww  Is  conferred  by  law  up- 


on the  Florida  Ballroad  CommlssloDers  to 
make  and  enforce  the  rate  set  forth  In  said 
alternative  writ  as  *rule  l&A,'  of  the  Rules 
Governing  the  Transportatlm  tit  Freight. 

"Second.  That  the  effect  of  the  enforce- 
ment of  rale  ISA  set  out  In  the  alternative 
writ  would  be  to  deprive  the  defendant  of  its 
property  without  due  process  of  law,  and 
therefore,  fn  contravention  of  the  fourteenth 
amendment  of  ttie  Oonatitatlon  of  the  Unit- 
ed States. 

"Third.  The  alternative  writ  shone  the 
movement  covered  by  said  rule  15A  is  not  a 
switching  movement,  and  does  not  make  pro- 
vision for  compensation  for  a  switching 
movement  or  service,  but  shows  tliat  the 
movement  covered  by  it  is  a  transportation 
movement  or  service,  and  malMS  provision  for 
a  transportation  service. 

"Fourth.  By  order  No.  248  set  out  in  the 
alternative  writ,  whereby  rules  No.  15  and 
No.  16A  are  a  part  of  one  regulation,  the  said 
two  rules  taken  together  are  so  Inconsistent 
and  uncertain  as  to  be  Incapable  of  enforce- 
ment 

"Fifth.  The  alternative  writ  shows  that 
the  movement  covered  by  said  rule  15A  is 
not  a  switching  movement  and  does  not 
make  provision  for  compensation  for  a 
switching  movement,  or  service,  but  shows 
that  the  movement  covered  by  it  is  a  trans- 
portation movement,  or  service,  and  makes 
provision  for  a  transportation  service,  wliicb 
provision  is  discriminatory  against,  and  un- 
reasonable, arbitrary,  and  Illegal  as  to  the 
respondent,  and  other  like  railroad  com- 
panies and  common  carriers,  at  Jacksonville, 
Fla.,  as  against  and  in  the  case  of  like  rail- 
road companies  and  common  carriers  at  oth- 
er points  in  the  state  of  Florida. 

"Sixth.  Rule  15A  produces  an  unjust  and 
illegal  discrimination  in  that  it  provides  a 
particular  and  lesser  rate  for  a  particular 
class  of  manufacturers,  shippers,  and  con- 
signees, to  wit,  manufacturers  of  dressed 
lumber,  at  a  particular  point  in  Florida,  to 
wit,  Jacksouvllle,  Fla.,  as  against  other  man- 
ufacturers, shippers,  and  consignees  of  other 
products  at  the  same  point,  Jacksonville,  and 
as  against  manufacturers,  shippers,  and  <»n- 
signees  of  the  same  and  other  products  at 
othw  points  in  the  state  of  Florida. 

"Sermth.  Bale  ItiA  shows  upon  the  part 
of  the  BailFoad  Commissioners  an  arbitrazy 
Intent  to  discriminate,  not  only  against  man- 
ufacturers, shippers,  and  consignees,  other 
than  manufacturers,  shippers,  and  cona^ees 
of  dressed  lumber,  at  JacksonvlUe,  Fla.,  bnt 
also  the  same  Intent  as  against  all  sh^ipers. 
manufacturers,  and  consignees  at  oth»  points 
than  at  Jacksonville,  Fla.,  and  a  disposition 
to  arbitrarily  contnd  the  tranqwrtatioD,  at 
JadownvlUe,  of  dressed  lumber,  to  the  bene- 
fit of  manofticturers,  shippers,  and  con- 
signees dressed  lumber  at  JadDsonvUIc^ 
regardless  of  law  and  the  rules  «M*«i*i»T^ing 
irregularity  and  discrimination. 
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"SerenthOi).  Tliat  this  rule  songht  to  be 
nforced  ii  onreasonable  and  nnJuaL 

*^agbttL  And  for  other  grounds  apparent 
nfiouL  the  face  of  aald  writ  Whertf ore,  re- 
spondnt  pniTa  that  said  writ  be  qoaahed." 

W.  a  Ka7  and  Doggett  ft  Smith  (Geo.  P. 
Bauer  and  K  J.  L'Bngle,  of  counsel),  for  the 
moUon.  L.  OL  Maaser,  opposed, 

PARKHUjEj^  J.  (after  stating  the  facts  as 
abore).  As  Interesting  and  Important  as  It 
la,  the  onestlon  wheUier  the  ^ect  of  the  en- 
forconent  of  role  ISA  -would  be  to  derive 
Uie  respuideiit  of  its  property  without  doe 
precflw  of  law,  and  therefore  In  contraTen- 
tltm  of  the  fOnrteoith  amendment  of  tbe 
Coiutltntlon  of  the  United  States,  because 
It  requires,  aa  argued,  that  railroads  shall 
part  wlQi  their  cars  or  make  connectlong 
with  other  railroads  without  due  process  of 
law.  does  not  confront  us.  This  rule  does 
not  seA  to  compel  a  eerrlce,  bat  merely  to 
fix  a  rate  therefor.  "Tbe  chai^  for  switch- 
ing cars  of  roi^h  lumber  *  *  *  to  any 
leaning  mUl  In  the  Jacksonville  yards  and 
thence^  if  the  lumber  Is  dressed,  to  any  point 
in  the  same  yards,  aball  not  be  more  than 
two  dollars  per  car.  •  *  It  Is  tme 
that  ttie  mle  farther  provides  'Hhat  when 
tbe  said  switching  movement  la  over  the 
tracks  of  more  than  one  railroad  a  charge  of 
not  mare  than  three  dollars  may  be  made," 
bat  snch  rule  nowhere  requires  or  compels 
the  service  over  more  than  one  railroad,  and 
the  alternative  writ  herein  complains  that  the 
respondent  <mly  "has  •  «  •  refused  to 
charge  and  pot  into  effect  the  rate  prescrib- 
ed In  and  by  said  role  16A,  but  has  charged 
and  received  •  •  •  and  is  stili  cbatsing 
and  recdvlng  the  snm  of  five  dollars  for 
switching  cars  of  rongfa  lumber  eons^ed 
to  and  arrlvhig  at  the  city  of  Jacksonville 
from  points  In  this  stat^  to  a  planing  mill 
in  tbe  Jacksonville  yards  and  thence,  after 
the  lumber  is  dressed,  to  a  point  in  liie  same 
yards  when  ttie  said  switchtog  movement  is 
der  Ito  own  trada  only,  for  which  service 
mider  the  said  role  16A  it  Is  oitltied  to 
charge  and  reorive  ttie  sum  of  two  dollars." 
And  the  command  of  the  writ  Is  ttiat  the  re- 
qiondait  forthwiOi  "observe  the  rate  pre- 
scribed In  mle  16A  of  the  Itales  Governing 
the  Tnusportattcm  of  Frel^if  by  our  Rail- 
road Commiselonere  tot  awitchlng  cars  of 
hmber  over  your  own  tracks  only  in  the 
JadaHmvUle  yards;  that  la  to  say,  to  diarge 
and  reo^Te  no  man  than  the  snm  of  two 
doOan  per  car  toe  switdiing  cars  ot  rough 
lumber  consigned  to  and  aniving  at  the  city 
ot  Jadcaonrllle  from  pi^ta  in  this  state,  to 
any  planing  mill  in  the  JadESonvllle  yards 
and  thence,  after  lumber  is  dressed,  to  any 
ptdnto  In  tbe  same  yards,  whoi  the  swltehlng 
autvement  is  over  your  own  tra^s  only." 

It  Is  also  true  tlut  mle  IS,  in  prescribing 
a  rate  for  tranqxHrtlng,  switdiing,  or  trans- 
tmlng  ft  loaded  car  from  ai^  point  on  any 


railroad  to  any  connecting  railroad,  or  to  any 
warohoQse,  side  track,  or  any  other  point  of 
delivery  that  may  be  designated  by  tbe  con- 
s^nee  within  a  distance  of  three  miles  from 
the  point  of  starting,  provides  that  no  rail- 
road company  shall  decline  or  refuse  to  so 
transport,  switch,  or  transfer  any  car,  or  to 
rec^ve  It  from  any  connecting  railroad  for 
such  purpose;  but  the  service  here  contem- 
plated la  entirely  distinct  from  that  of  switch- 
hig  cars  of  rough  lumber  to  a  planing  mill 
and  thence  If  the  lumber  Is  dressed  to  any 
point  in  t^  same  yards,  as  provided  rule 
15A. 

The  service  contemplated  by  role  ISA,  the 
stopping  of  a  commodity  in  transit  for  the 
purpose  of  treatm^t,  is  said  to  be  In  the  na- 
ture of  a  special  privilege  which  the  car- 
rier may  concede,  but  which  the  shipper  can- 
not, In  the  present  state  of  tbe  law,  demand 
as  a  matter  of  lawful  right  Diamond  Mills 
V.  Boston  &  M.  R.  R.  Co.,  9  Interst  Com.  R. 
311.  Whether  tbe  carrier  is  or  Is  not  under 
obligations  to  permit  the  Interruption  of  the 
transit,  the  rule  merely  seeks  to  regulate  the 
charge  for  such  service  when  rendered. 
Whether  Intentionally  or  not,  role  15A  seems 
not  to  have  determined  that  question  as  tar 
as  the  Commission  may  determine  It,  for  It 
falls  to  contain  tbe  proTlslon  that  no  rail- 
road company  shall  decline  or  refuse  to 
transport  switch,  or  transfer  any  such  car. 
or  the  further  provision  tliat  no  railroad  shall 
refuse  to  receive  such  car  from  any  connect- 
ing railroad  for  such  purposes,  wlille  these 
provisions  are  made  a  part  of  rule  10^  which 
provides  a  rate  for  transporting,  switching, 
or  transferring  a  loaded  car  from  any  point 
on  a  railroad  to  any  connecting  railroad  or 
to  any  warehouse,  side  track,  etc.,  not  stop- 
ping the  c(»nmodlty  tor  tbe  purpose  of  trea^ 
ment 

As  tbe  mle  plainly  avoids  the  difficulties 
that  have  been  suggested  In  the  second 
ground  of  the  motion  to  quash,  we  will  not 
undertake  to  consider  them.  So  understand- 
ing the  two  rnles,  16  and  ISA,  and  taking 
them  together,  we  do  not  think  them  so  In- 
consistent and  uncertain  as  to  be  Incapable 
of  enforcement  as  Is  su^ested  In  the  fourth 
ground  of  tbe  motion  to  quash. 

We  cannot  see,  from  anything  in  the  al- 
ternative writ,  wherein  rule  15A  Is  discrim- 
inatory against  Jacksonville,  or  against  local- 
ities other  than  that  city,  or  against  com- 
modities and  dealers  therein,  other  than  roni^ 
lumber,  or  against  the  respondent  and  otber 
railroad  companies  and  common  carries  at 
Jacksonville  and  at  other  points  In  this  stete, 
as  Is  contended  for  in  the  fifth,  sixth,  and 
seventh  grounds  of  the  motion  to  quash. 
In  r^rd  to  these  matters  and  contentions 
we  must  confine  ourselves  to  the  allegations 
of  the  alternative  writ  Matters  stated  in 
the  motion  to  quash  or  In  respondaita  brief 
cannot  be  consldwed,  if  not  found  In  the 
altwnatlve  writ  State  ex  r^  Romano  v. 
Yakey,  48  Wash.  16, 85  Pac.  m 
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There  It  nottalnc  In  tbe  alternadTe  irrit 
to  show  fliat  thete  an  any  planlnf  mlUs 
wltbin  railroad  yards  In  localltlea  or  Inm- 
ber  markets  other  than  jBckaonvlUe,  or  that 
railroad  companies  In  these  other  localities 
either  do  not,  or  arft  cmpelled,  to  render 
the  serrlee  of  transfer  to  or  fmm  the  mill 
If  there  be  one,  or  that  other  commodities 
are  shipped  to  JacksoaTllle  or  other  locals 
ties  tor  steppage  at  mills  of  any  kind  for 
treatment,  or  that  the  diarge  made  by  other 
railroads  for  like  service  at  other  places  is 
unreasonable  or  excessive.  In  fact,  there  la 
nothing  on  the  face  of  the  alternative'  writ 
to  sustain  the  charge  of  nnjnst  discrimina- 
tion made  in  the  motl<m  to  qoash.  We  can- 
not see  in  the  al1egati<niB  of  the  altematlve 
writ  that  mle  ISA  provides  a  lesser  rate 
for  manufticturers  of  dressed  lumber  at  Jack- 
sonville than  it  does  tor  other  manufocturers 
and  shippers  of  other  products  at  Jackson- 
ville, and  manufacturer^  shippers,  and  con- 
signees of  the  same  and  other  pixKlttctB  at 
other  points  in  this  state.  Undoubtedly  car- 
riers may  not  discriminate  between  markets 
nor  between  IndlTldnals  In  the  granting  of 
snch  privities  as  are  contemplated  by  rule 
ISA  (Southern  Railway  Company  v.  St  Louis 
Hay  &  Grain  Company,  214  U.  8.  297,  29 
Sup.  Ct  078,  S3  Ij.  Ed.  1004?,  and  the  Gom- 
mliwlouers  likewise  In  relating  such  prlvl- 
leftes  may  not  unjustly  dlscrlmlaate ;  but 
such  discrimination,  if  it  exists,  sbonld  be 
set  up  by  a  return  to  the  alternative  writ 
It  cannot  be  made  so  ta  appear  by  moUon 
to  quash  or  In  the  tona  of  a  speaking  de- 
murrer, where  tben  is  nothing  In  tlie  record 
as  made  by  the  alternative  writ  to  evidence 
any  such  dlsolmlnatlon. 

The  alternative  writ  does  not  show  that 
the  rate  fixed  by  the  Gommlsslon  In  rule  ISA 
is  unreasonable,  unjust  or  exorbitant  or  un- 
justly discriminatory  In  amount  against  any 
other  locally  or  person.  If  the  rate  Is  so 
illegal  and  unjust.  It  may  be  made  to  appear 
by  return  to  the  alternative  writ;  but  for 
aught  that  appears  the  same  rate  may  pre* 
vail  for  other  markets,  by  virtue  of  other 
mlm.  There  may  be  subdivlslona  of  rale 
15  for  every  letter  of  the  alphabet  dealing 
with  other  places,  markets,  and  commodities. 
It  Is  not  essential  to  the  validity  of  rule  ISA 
that  It  should  prescribe  or  fix  one  rate  for 
the  service  to  be  rend«ed  In  all  maikets  and 
localities  of  the  state.  A  unlfbrm  rate  Is  not 
essratlal  to  its  l^llfy.  The  circumstances 
of  each  road  and  each  market  or  locality 
must  determine  the  rates  of  toll  to  be  prop- 
erly allowed  for  this  service.  The  carrier 
Is  entitled  to  receive  some  compensation  be- 
yond mere  cost  of  this  service,  and  the  cost 
thereof  may  be  greater  or  less  in  one  city 
than  in  another.  The  fact  that  the  rate 
fixed  in  rule  ISA  for  Jacksonville  Is  differ- 
ent trom  the  uniform  rate  fixed  by  rule  IB 
does  not  show  an  unreasonable  discrimina- 
tion, for  the  service  contemplated  by  the  two 
rulsB  Is  entirely  different  There  Is  a  miliere 


of  operation  tor  both  roles,  and  tira  rate 
prescribed  for  the  service  by  one  rule  may 
be  Hittaeat  from  the  rate  fixed  Iv  the  other 
rule,  and  yet  bath  rates  may  be  reasonable 
and  Just  Cincinnati.  N.  a  .A  T.  P.  B.  R. 
Co.  V.  Intostate  Commerce  Commission,  162 
U.  S.  184,  16  Sup.  Ct  TOO,  40  U  IBd.  S85; 
Texas  A  P.  R.  C&  v.  Interstste  Cmnmerce 
Commission,  162  U.  &  187, 16  Sup.  Ot  666^  40 
L.  Ed.  940;  Interstate  Commerce  Gommis- 
slon  V.  Alabama  Midland  R.  Oo^  168  U.  8. 
144.  IS  Sup.  Gt  4S,  42  L.  Bd.  414. 

In  State  nA,  Attorney  Ooieral  r.  Atlan- 
tic Coast  Line  Ry^  62  Fla.  646,  41  South. 
705.  12  L.  B,  A.  (N.  S.)  606,  this  court  held 
that  the  rules  and  r^ulatlons  made  by  the 
Railroad  C<nnmlssloners  to  prevent  unjust 
discriminations  or  other  abuses  by  railroad 
companies  are  by  law  deemed  and  held  to  be 
prima  fade  reasonable  and  Jnst  and,  in  the 
absence  of  a  showing  of  unreasonableness, 
the  enforcement  of  snch  rules  and  regulations 
against  a  railroad  company  will  not,  of  It- 
self, be  tt  taking  of  property  wlthont  due 
process  of  law,  or  deprive  such  railroad  com- 
pany of  the  equal  protection  of  the  laws. 
Whether  the  rato  Is  in  fact  an  unreasonable 
and  unjust  one  must  be  determined  upon  an- 
swer or  return  and  proof.  See  the  note  to 
City  of  Madison  et  al.  v.  Madison  O.  &  E.  Co. 
et  al.,  129  Wis.  249,  106  N.  W.  65,  9  Am.  & 
Eng.  Ann.  Cas.  819,  823. 

We  come  now  to  the  first  contention  made 
by  the  motion  to  quash :  "No  power  Is  con- 
ferred by  law  upon  the  Florida  Railroad 
CommfsBloners  to  make  and  enforce  the  rule 
set  forth  In  said  alternative  writ  as  'rule 
ISA,*  of  the  Rules  Governing  the  Transpwta- 
tlon  of  Freight" 

Section  30  of  article  10  of  the  Constitution 
invests  the  Legislature  with  "full  power  to 
pass  laws  for  the  correction  of  abuses  and 
to  prevent  unjnst  discrimination  and  excess- 
ive charges  by  pwaons  and  corporations  en- 
gaged as  common  carriers  In  transporting 
pnsons  and  property,  or  performing  other 
services  of  a  public  nature^"  Tb»  Leglali- 
ture,  section  2893  at  the  Geieral  Statutes, 
authorised  and  required  the  Railroad  Com- 
missioners to  make  reasonable  and  Just  rates 
of  freight  tariffs  to  be  obswed  all  rail- 
roads, railroad  companies,  and  common  car- 
riers doing  business  In  tills  state  over  tlieir 
respective  lines  or  cmmectlng  lines,  and  to 
make  reuonable  and  Just  r^ulattons  tor 
the  observance  of  the  same  as  to  Aarges  at 
any  and  all  points  for  the  neceasary  handling 
and  delivery  of  all  kinds  of  trdgbt  and  fbr 
Hie  preventl(m  of  any  unjttst  dlscrlmlnatlfm 
in  omnectlon  therewith;  also  to  regulate 
charges  for  storage,  wharfage,  and  demurs 
rage,  refrigerator  cars,  ftmlt  boxes,  Idng,  etc.. 
In  transit  and  to  direct  and  cmtrol  all  other 
matters  pertaining  to  railroads  that  dull 
be  for  the  good  of  the  public  Matter  of  Tr. 
Village  of  Saratoga  Springs  v.  Saratoga  O.  B. 
Ik  &  P.  Co.,  191  M.  Y.  128,  88  N.  B.  688k  18 
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li.  B.  A.  (N.  B.)  718, 14  Am.  A  IBds.  Ann.  Cafl. 
006.  SU. 

Section  2886  of  tbe  Oenenl  Statutes  glrea 
the  CuumlaaltnieM  foil  power  and  antborlty 
to  reqolre  any  railroad,  railroad  company, 
at  common  carrier  to  properly  operate  its 
road  or  transportation  line,  and  to  fnmlah 
all  the  neceasary  focilltlea  for  the  omTenleDt 
and  prompt  handllnc,  transportation,  and  de- 
livery of  all  freight  <^ered  along  its  line 
tm  transportation,  and  reanires  the  Commift- 
sioners  to  provide  and  prescribe  all  such 
rules  and  regnlatlons  as  may  be  necessary 
to  secure  soch  operation  and  tbe  famishing 
of  sndk  fiicillties  and  the  prompt  handling 
and  delivery  of  all  freights  tiered ;  and.  by 
section  2891.  thB  term  •'railroad."  as  used  in 
Ute  provisions  already  stated,  Is  defined  to 
Indode  all  the  road  in  use  by  any  corpora- 
tlw  or  oQier  person  operating  a  railroad. 
In  sectfon  2BB1  of  fbe  Oeneral  Statutes  the 
Commissioners  are  given  and  granted  fnll 
aathorlty  to  do  and  perform  any  act  or  thing 
necessary  to  be  done  to  effectnally  carry  ont 
and  enforce  the  provisions  and  objects  of 
tbe  chapter  dealing  with  this  subject 

Whether  the  Railroad  Commission  era  have 
express  statntory  antborlty  to  require  the 
performance  (tf  the  duties  or  the  granting  of 
Ote  pilTll^es  ccmt«nplated  1^  rule  16A  or 
not  it  is  made  to  appear  by  the  allegations  of 
the  alternative  writ  ^at,  long  before  and 
at  tbe  time  of  tbe  adoption  of  nile  IKA  by  the 
Ralteoad  Commissioners,  "the  said  railroad 
yards  In  the  city  of  Jacksonville  or  a  por^ 
tlon  thraeot  have  been  maintained  and  oper^ 
ated  tor  many  years  past  if  flie  railroads 
entering  that  dty,  and  as  far  ba<%  at  least 
as  the  yesr  1891  planing  mills  have  been  es- 
tablished within  the  said  yard  limits  and  ac- 
cessible to  the  tra<Aa  therein,  to  whldi  it 
was  and  is  usual  and  customary  for  the  rail- 
road cmnpanles  to  switch,  upon  order  of  tbe 
consignees,  cars  of  rou^  lumber  shim>ed 
to  and  arrlviiu  at  the  dty  of  Jacksonville 
from  other  points  In  this  state,  for  the  pur- 
pose ot  dressing  the  same,  and  aftw  dresslitg 
to  switch  the  said  cars  of  lumber  to  some 
other  jftOat  in  the  yards  designated  by  the 
said  oonsl^neea" 

In  performing  this  service  the  railroad 
companies  were  "doing  business  over  their 
respective  lines  or  nmneeting  Itnes,"  and 
seetloii  2808  of  the  General  Statutes  anthorlK- 
ed  and  required  tbe  Commissioners  "to  make 
reasonable  and  Just  rates  of  freight  tarlffii  to 
be  observed  by  such  railroads  and  common 
earrlers,  and  to  make  reasonable  and  Just 
regulationB  for  the  observance  of  the  same 
as  to  diaiges  at  any  and  all  points  for  the 
Deccasary  handling  and  delivery  of  freight 
and  tO€  ttkB  prevention  of  unjust  discrimina- 
tion In  connection  thezewitb." 

Tills  was  a  service,  too,  or  matters  pertain- 
ing to  railroads  for  the  good  of  the  pubtic, 
or,  as  the  Ccmstitntlon  expressed  It,  "services 
•f  a  public  nature,"  and  the  statute  author- 


ises the  CommlsalonerB  to  direct  and  control 
all  such  matters. 

It  is  settled  law  that  the  duties  of  a  com- 
mon carrier  may  arise  out  of  usage  as  well 
as  from  statutory  enactments,  and  when 
once  established  the  (^ligation  of  such  car- 
riers to  perform  than  Is  as  binding  in  tbe 
one  case  as  In  the  other.  State  ex  rel.  At- 
torney Oenersl  v.  Atlantic  Coast  lAne  Vt.  R. 
Co..  SI  Fla.  MS.  41  South.  529;  Rtate  ex 
rel.  AttOTuey  Oeneral  v.  Atlantic  Coast  Line 
B.  B.  Co.,  62  Fla.  646,  41  South.  7fln,  12  T4. 
B.  A.  (N.  8.)  D06;  Norfolk  &  P.  Belt  Line  R. 
Go.  V.  Oommonwealtb,  103  Va.  2h9.  40  8.  B. 
80.  In  other  words,  whatever  a  duty  has 
been  imposed  either  by  usage  or  by  statute 
the  courts  may  be  called  on  to  give  it  effect 
Memphis  &  L.  R.  R.  Oa  v.  Southern  Exp. 
Co.,  117  U.  8. 1,  6  Sup.  Ot  S42,  29  L.  Ed.  701. 

If  Oils  may  be  said  to  be  a  dray^  service, 
It  is  not  a  private  drayage  service,  afi  suggest- 
ed 1^  respondent,  but  a  public  drayage  busi- 
ness. Where  does  the  company  get  authority 
to  do  a  private  drayage  business?  As  the 
court  said,  in  Hunn  v.  IlL,  04  U.  S.  113.  text 
125  (24  L,  Ed.  77):  "Property  becomes  cloth- 
ed with  a  public  Interest  when  used  In  a 
manner  to  make  it  of  public  consequence  and 
affect  the  community  at  large.  When,  there- 
fore^ one  devotes  his  property  to  a  use  in 
which  the  public  has  an  interest,  he  In  effect 
grants  to  the  public  an  Interest  in  that  use, 
and  must  submit  to  be  controlled  by  the  pub- 
lic tor  the  common  good  to  the  extent  of  the 
lnt«est  he  has  created."  See,  also,  Southern 
Indiana  Ry.  Go.  et  aL  v.  Railroad  Gommls- 
slon  of  Indiana  (Ind.)  87  N.  E.  066:  Rtate 
ex  rel.  Star  Pub.  Go.  v.  Associated  Press,  1^ 
Uo.  410^  60  8.  W.  01.  61  L.  R.  A.  IRl,  SI  Am. 
St  Rev-  868;  Jaoobson  v.  Wisconsin.  U.  ft* 
P.  R.  Co.,  71  Mtain.  610.  74  N.  W.  898.  40  L. 
R.  A.  S80.  70  Am.  St  Bep.  358;  State  V. 
Wabash,  St  Louis  &  Pac.  Ry.  Co..  83  Mo. 
144 ;  Allnutt  v.  loglis.  12  East.  627. 

We  think  it  may  be  also  said  that  the  serv- 
ice in  question  is  cognate  to  and  so  Intimate- 
ly connected  with  the  public  service  Involved 
in  tbe  carriage  and  delivery  01  ftelgbt  by 
the  railroad  company  as  to  constitute  a  part 
of  such  service,  and  consequently  subject  to 
governmental  controL 

The  allegations  of  the  writ  show  that  the 
respondent  maintains  and  operatw  extensive 
terminals,  railroad  yards,  and  switching  fa- 
cilities tor  the  reception,  handling,  transport 
tetion,  and  delivery  of  freight  or  property 
transported  by  It,  and  these  terminal  and 
snitching  facilities  are  all  connected  together 
by  transfer  traces  and  switches.  Tbe  re- 
spondent has  connected  these  spur  tracks  or 
Bwltcfaes  with  and  made  them  a  part  of  ite 
railway  system  and  devoted  them  to  the  pur- 
poses of  traffic.  That  Is  a  public  use.  Such 
being  the  case,  tbey  are  not  private  tracks. 
While  the  respondent  Is  entitled  to  compensa- 
tion, a  reasonable  profit  for  the  extra  serv- 
ice rradered  and  the  privilege  extended  of 
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stepping  care  loaded  with  lumber  at  the 
planing  mills  for  treatment  and  then  trans- 
porting and  delivering  them  to  the  place  of 
destination,  it  la  anbject  to  the  same  obliga- 
tion and  public  control  as  to  these  switches 
and  spur  tracks  and  the  service  over  them 
as  to  its  main  line.  State  ex  reL.  Ballroad 
&  Wardbonse  Commission  t.  Willmar  &  S.  F. 
B.  Co.,  SS  Minn.  448,  93  N.  W.  112 ;  Chicago, 
B.  Ai  N.  R.  Oo.  T.  Porter,  43  HInn.  527.  46 
N.  W.  75 ;  Barre  R.  Co.  t.  Montpeller  &  W. 
K.  R.  Co.,  61  Vt  1,  17  AtL  923,  4  I*  R.  A. 
785,  15  Am.  St  Rep.  877. 

By  section  2891  of  the  General  Statutes, 
the  term  "railroad"  Is  defined  to  mean  "all 
tbe  road  In  use  bj  any  corporation,"  etc.  As 
was  said  by  the  court  In  Missouri  Pac.  Ry. 
Co.  r.  Wichita  Wholesale  Qroceiy  Co.,  55 
Kan.  525,  40  Paa  899,  "a  ralhroad  transport- 
ing a  car  load  of  freight  one  mile,  using  a 
switch  engine  for  motive  power,  Is  Just  as 
much  a  common  carrier  as  If  the  distance 
were  a  thousand  miles  by  regular  freight 
train."  See,  also,  Louisville  &  Nashville  R. 
Co.  V.  Central  Stock  Yards  Oo.,  30  Ky.  Law 
Rep.  18,  97  S.  W.  77a 

These  trades  in  the  railroad  yards  in  Jack- 
sonvUle,  then,  are  not  mere  private  ways,  out- 
side of  the  principal  road.  They  connect 
with  It,  are  used  as  a  part  of  it,  conferring 
the  same  rights  upon  the  company  and  im* 
posing  tbe  same  obligations  as  tbe  main  line. 
The  people  who  have  occasion  for  the  trans- 
portation of  rough  lumber  over  them  are  In- 
terested In  them.  The  public  enjoy  a  bene- 
ficial use  of  them. 

We  conclude,  therefore,  that,  whether  the 
service  contemplated  by  rule  16A  may  or  may 
not  be  enforced  as  a  duty,  yet  when  voluntar- 
ily entered  upon,  as  the  writ  shows  Is  the 
case  here.  It  may  be  regulated,  and  the  charg- 
es therefore  supervised  by  the  Railroad  Com- 
missioners. 

The  motion  to  quash  the  alternative  writ  is 
overruled,  and  tbe  respondent  Is  required  to 
answer  within  20  days  from  the  filing  of  this 
opinion.  All  concur,  except  TATLOB,  J.,  ab- 
sent on  accoant  of  Illness. 


HcRAINBT  T.  JARRELL  tt,  aL 
(Supreme  Oourt  of  Florida.   Mardi  21,  1910.) 

(B^ttdbut  ly  the  Court.) 
Affeal  and  Erbob  (S  612*)— Tbaitscbift  of 

BeCOBD— SUPPICIEMCT  OF  CKBTIFICATE. 

A  certificate  of  the  clerk  of  the  circuit  court 
to  a  transcript  of  record  on  appeal,  atatlng 
simply  that  certain  numbered  iwges  contained 
"a  correct  transcript  of  the  record  of  the  jodg- 
meot"  In  the  above-entitled  cause,  "and  true  and 
correct  recitals  of  all  snch  papers  and  proceed- 
ings in  said  cause,  as  appear  upon  the  records 
and  files"  of  his  office,  '  that  have  been  directed 
to  be  incladed  In  said  transcript  by  the  written 
demands  of  the  said  parties,"  is  fatally  de- 
fective, becaose  of  the  omission  of  the  words 


"and  Qas^  Immediately  after  tiiw  word  *^ 

cital." 

[EkL  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2896-4700;  Dee.  Dig.  | 
612.*! 

In  Banc.  Appeal  from  Olrcnit  Court,  Sam- 
ter  County ;  W.  S.  Bullock,  Jtidge. 

Suit  between  Wade  H.  McRiUn^  and  W. 
D.  Jarrell  and  others.  From  the  decree,  Mc- 
Ralney  appeals.  Dismissed. 

H.  M.  Hampton  and  H.  L.  Anderson,  tor 
appellant   Hocker  &  Duval,  for  appellees. 

PER  CURIAM.  On  reaching  this  case  for 
final  disposition,  we  find  that  the  clerk's  cer- 
tificate to  the  transcript  certifies  that  certain 
numbered  pages  contain  "a  correct  transcript 
of  the  record  of  the  Judgment"  In  the  above- 
entitled  cause,  "and  true  and  correct  recit- 
als of  oil  such  pai>ers  and  proceedings  In  said 
cause,  as  appears  upon  tbe  records  and  fll^" 
of  his  office  "that  have  been  directed  to  be 
Included  In  said  transcript  by  the  written 
demands  of  the  said  parties,"  without  stat- 
ing that  It  contains  correct  copies  of  such 
papers  and  proceedings.  Under  the  settled 
practice  of  this  court  this  appeal  must  be 
dismissed  because  of  such  defective  certif- 
icate. See  Dees  v.  Cassels,  64  Fla.  485,  44 
South.  1013,  and  authorities  there  dted,  and 
Olobe  &  Rutgers  Fire  Ins.  Go.  t.  Lewallen,  66 
Fla.  306,  47  South.  705. 

Appeal  dismissed.  All  concur. 

PARKHIIiL,  J.  (concurring).  For  the  rea- 
sons pointed  out  In  my  dissenting  opinions 
in  Porter  v.  Bwlng.  51  Fla.  265,  39  South. 
993,  and  Dees  r.  Cassels,  64  Fla.  485,  44 
South.  1013,  I  think  that  Instead  of  dismiss- 
ing the  writ  of  error  herein  absolutely  be- 
cause of  the  defect  In  the  clerk's  certificate 
to  the  transcript  of  the  record,  an  order 
should  be  made  that  the  submission  of  this 
case  be  set  aside,  and  that  the  plaintiff  In 
error  be  permitted  to  append  to  tbe  transcript 
a  certificate  In  the  form  prescribed  by  the 
rules,  serving  a  copy  thereof  upon  defendant 
in  error  within  a  reasonable  time  named,  and 
that  upon  failure  to  comply  with  the  orditf 
the  writ  of  error  be  then  dismissed. 

Since  the  dissenting  opinions  were  written 
In  the  above  cases,  It  seems  that  the  Gov- 
ernor of  this  state,  without  my  knowledge  or 
sui^estlon,  called  this  matter  to  the  attention 
of  the  Legislature,  with  the  result  that  chap- 
ter 6898,  Acts  1909,  was  enacted,  whereby  It 
Is  provided  "that  whenever  any  case  has  been 
taken  to  the  Supreme  Court  of  the  state  of 
Florida,  either  by  appeal  or  writ  of  error, 
and  the  same  Is  dismissed  from  the  docket  of 
said  Supreme  Court  on  account  of  a  defec- 
tive certificate  of  the  clerk  of  the  circuit 
court  to  the  transcript  of  the  record,  tbe 
same  shall  be  reinstated  upon  the  said  dock- 
et upon  motion,  if  made  within  thirty  days 
from  date  of  notice  of  aa<di  dismissal,  accom* 
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pulled  a  proper  cerUflcate  to  be  afilxed 
to  SDdk  transcript  of  tlie  record-" 

As  this  provision  of  law  will  famish  a 
proper  remedy  In  the  pronlaea,  and  when 
carried  oat  will  be  practlcaUy  what  I  have 
aimed  at,  I  concur  herein. 


FLOORS  et  al.  t.  STATBL 
(Boprema  Goart  of  Florida.   March  22,  1910.) 

(SvUabuM  fry  tht  Court.) 
LGananix  I*aw  (!  1169*)— Appeal  — R»- 

VIXW— BVIDENCB— HABMLESS  BBBOB. 

An  objection  Qiat  evidence  was  hearsay 
will  not  avail,  when  the  party  making  the  re- 
mark was  immediately  placed  upon  tae  stand 
and  testified  thereto. 

[Ed.  Note.—For  other  cases,  see  Criminal 
IJiw,  Cent.  Dig.  |  3137 ;  Dec.  Dig.  f  He9.«] 
2.  Wrrw ESSES  ({  362*)  —  iKPEACmiENT  —  Ef- 

raoT. 

UpcMi  trial  of  two  jointly  indicted,  the  Im- 
peadiment  of  one  testifying  affects  bis  evidence 
81  to  both. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  1  UTO;  Dec  Dig.  |  362.*] 

S.  Cbihiicai.  Law  (§1172*)— Appeal— Review 
— IxsTBucmoNB — Habmlesb  Ebbob. 

A  charge  defining  larceny  as  a  "taking  and 

carrying,"  omitting  uie  word  "away,"  la  hann- 

less  when  the  asportation  ia  admitted. 
[Ed.  Note.—For  other  cases,  see  Criminal 

Uw,  Cent.  Dig.  S  3154 ;  Dec.  Dig.  |  1172.*] 

4,  Lucent  (5  30*)— Inpobmation— Validitt. 

A  Jadgment  on  an  information  for  larceny 
of  a  mortgage  will  not  be  arrested  for  fallore 
to  allege  an  aiiknowfedgment,  when  an  acknowl- 
edgment is  not  neoeasacy  to  the  validity  of  the 
mortgage. 

[Ed.  Note.— For  otSier  cases,  see  Larceny* 
Cent  mg.  1  71;  Dee.  Dig.  |  80.*] 

&  InDICTKEHT  AKD   iKFOBUATIOir  (S  76*)  — 

Requisites. 

The  omission  of  the  word  "dollars"  In  stat- 
ing tbe  value  of  a  mortgage  stolen  should  not 
arrest  the  judgment  where  the  Identical  figures 
iritb  the  word  added  are  given  in  the  information 
as  the  cfHisideration  fbr  the  mortgage. 

[Ed.  Note^FoT  other  cases,  see  Indictment 
and  Information,  Cent  Hig.  I  202;  Dea  Dig.  | 
7JS.*] 

&  LaBCKITT  (i  55*)-'EVID£:NCE— SUPFICIENOT. 

The  evidence  supports  the  verdict 
[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  S  164;  Dec.  Dig.  8  6S.*} 

In  Banc.  Error  to  Criminal  Court,  Walton 
Comity;  D.  8.  GllUa,  Jndge. 

Esom  Flowws  and  Albert  Flowers  were 
ooDTlcted  of  grand  larceny,  and  brine  error. 
AOrmed. 

J,  Walter  Kehoe  and  W.  T.  Bludwortli, 
for  plaintiffs  in  error.  Park  Trammell,  Atty. 
Qen.,  tor  the  State; 

OOGKRELL,  J.  Esom  and  Albert  Flow- 
OS  wen  jointly  convicted  of  grand  larceny 
In  the  criminal  court  of  record  tat  Walton 
ooonty;  the  property  taken  being  a  mort- 


gage for  f2T1.12  belongiiv  to  P.  Ck  Wood- 
ruff. 

From  the  evidence  It  appears  tbat  Esom 
Flowers  approached  W.  T.  Davis,  the  mort- 
gagor, with  a  view  of  buying  property  cov- 
ered by  the  mortgage  that  he  could  get  It 
for  fOO  if  he  would  take  up  the  mortgage. 
Subsequently  the  two  brothers  entered  into 
an  arrangemoit  with  Woodruff,  whweby  the 
latter  was  to  tnm  over  to  Esom  Flowers 
the  Davis  mortgage  for  certain  additional 
securities  and  deeds  to  lands  owned  e^ 
arat^y  by  the  two  Flowers.  They  met  in 
Woodruff's  store  to  consummate  tbe  agree' 
mrats,  and  Woodruff  indorsed  the  mortgage 
to  I^Mn  Flowm,  and  Bsom  signed  the  deed 
he  wss  to  make,  but  mider  the  guise  of  want- 
ing to  read  the  mortgage  took  up  both  pa* 
pers,  anietly  slipped  out  of  the  door,  and 
Iroarded  a  train  Just  iiasslng.  As  be  passed 
out  he  "hunched"  his  brottier,  and,  when 
the  latter  was  asked  to  sign  bis  deed,  re- 
niarklnv  he  must  go  for  a  witness,  -went  out 
of  tbe  store  and  began  running,  and  neltber 
returned  and  were  not  hmrd  from  In  sev- 
eral weeks. 

Esom  Flowers  took  tbe  mortgage  to  Davla, 
and  indorsed  it  over  to  him;  getting  in  ex- 
cliange  a  deed  to  part  of  the  land. 

Upon  cro8»>examinati<m  of  Woodruff  it 
was  elicited,  we  do  not  know  bow,  that  Mrs. 
Woodruff  exclaimed,  "Just  look  at  that  man 
running,"  making  of  Albert  Flowers,  and 
the  defense  asked  to  have  this  stricken.  It 
Is  urged  that  the  remark  was  hearsay.  We 
do  not  know  what  the  previous  question  may 
have  been,  the  evidence  being  in  narrative 
form;  but  the  specific  objection  cannot 
avail,  aa  Immediately  thereafter  Mrs.  Wood- 
ruff took  the  stand  and  testified  that  she 
saw  Albert  running  away,  from  the  store. 

Esom  Flowers  testified  for  tbe  defraise 
and  was  aaked  If  he  had  ever  been  convict* 
ed  of  crime.  It  is  argued  that  the  question 
was  not  relevant  as  to  Albert  Esom  was 
a  witness  for  both  defendants,  and  the  an- 
swer properly  went  to  the  jury  as  affecting 
his  credlbUtty. 

Upon  the  charges  two  assignments  are 
presented.  In  the  general  definition  of  the 
crime  of  larceny  the  court  used  the  term 
"took  and  carried,"  omitting  after  the  lat- 
ter the  word  "away."  We  need  indulge  in 
no  discussion  of  the  nice  distinction  as  the 
asportation  Is  admitted. 

The  court  charged  that  "all  persons  are 
principals  who  are  guilty  of  acting  tofirctber 
In  the  commission  of  an  offense,  when  an  of- 
fense has  been  actually  committed  by  one 
or  more  persona."  No  objection  la  made  to 
the  form  of  the  charge,  but  it  la  insisted 
that  there  was  no  evidence  upon  which  It 
could  be  applied  to  Albert  Flowers.  We 
have  stated  some  of  the  evidence,  and  we 
think  It  might  bare  been  argued  to  the  jury 
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that  there  was  a  tdwme  betweui  tbe  two 
brothers  wherebj  tbe  one  was  to  escape  se> 
cretly  with  the  property;  tbe  other  remain- 
ing In  pawn,  as  It  were,  and  tbns  lalltng  sus- 
picion nntU  that  escape  was  made  ^ectlve^ 
then  himself  througb  another  rose  also  es- 
caping. 

There  was  a  motion  in  arrest  of  Judgment 
upon  most  general  grounds.  It  Is  argued 
here  that  the  Information,  while  alleging 
that  the  mortgage  was  "made,  executed,  and 
dellTwed  by  W.  T.  Davis  and  his  wife." 
does  not  allege  that  It  was  acknowledged  by 
either.  A  sufficient  answer  to  this  objection 
Ifl  that  the  mortgage  may  have  been  valid  as 
to  W.  T.  Darts  even  though  there  was  no 
acknowledgment  for  record,  and  the  Infor- 
mation does  not  disclose  that  the  property 
was  the  wife's  separate  estate,  or  that  It 
was  a  homestead,  requiring  for  Its  validity 
tbe  Joinder  of  the  wife  and  her  Borate  ac- 
knowledgment Piatt  V.  Bowand,  64  Fla. 
287,  4S  Sontb.  82.  MoreovOT,  this  objection 
was  Interposed  after  verdict  when  the  mort- 
gage had  been  before  the  court,  showing 
proper  acknowledgmoit. 

There  was  a  misprision  in  the  Infbrmatlon 
in  that  part  stating  the  valne  of  the  proper- 
ty, wher^  It  is  alleged:  "Ihe  said  nuntgage 
then  and  there  being  the  property  of  the 
said  P.  Q.  Woodruff  and  of  ttie  value  of 
two  bmidred  seventy-one  ft  iVi*«  against 
the  form,"  etc— flu  word  "doUars"  bdng 
omitted.  Had  a  motion  to  quash  been  made 
and  tbe  defect  pointed  oat,  the  Information 
would  have  been  readily  amoided  by  the 
solicitor  wlio  drafted  It  without  the  Inter- 
vention of  a  grand  jury,  and  the  defend- 
ants make  no  point  at  all  upon  the  value  of 
tbe  property.  Again  In  the  same  Informa- 
tion. In  descrtblqg  the  conslderatlcm  for  the 
mortgage^  this  Identical  amonnt  is  named 
tottdem  verbis  with  •dollars"  added,  show- 
ing clearly  that  dollars  and  nothing  elfle  was 
■Intended;  no  other  denomlnatlrai  tielng  used 
In  this  coontry.  It  was  sot  a  total  failure 
to  state  a  crime,  nor  wcro  the  defendants 
In  any  wise  misled  or  embarrassed  timeby. 

The  on^  potait  remalnbtg  is  the  sufflt^ency 
of  the  evidence  to  support  the  vordlct  There 
Is  no  difficulty  In  sustaining  the  verdict  •as 
to  Esom  Rowers,  but  as  to  the  codefendant 
we  would  hesitate  long  before  returning  a 
verdict  of  guilty  upon  It,  but  we  are  not  pre- 
pared to  say  it  will  not  nstaln  the  finding 
of  the  Jury,  supported  by  the  action  of  the 
trial  Judge  In  refusing  to  disturb  it. 

Judgment  affinned. 

WHITFIELD,  a  J.,  and  TATLOB,  COGK- 
KELL,  HOCKEB,  and  PARKHim  JJ.,  con- 
cur; 

BHACKLETORD.  J.,  absent,  concurred  in 

the  opinion  as  prepared. 


SLOBAH  et  al.  v.  WIUOOX. 
(Snpreme  Court  of  Florida,  DiridoD  B.  Uarch 
16,  Idia   Headuotes  FUed  AprU  19.  19ia) 

(BvUabiu  &y  the  Court.) 
Appeax,  ahd  Ebbok  <S  1009*)— BsvxBw—Coir- 

1T.ICTIRQ  BvtDBNCI. 

When,  on  the  issues  made  by  answers  to  a 
bill  to  foreclose  two  mortgages,  the  evidence  is 
conflicting,  and  of  such  a  character  that  it  can- 
not be  said  to  preponderate  axaiust  the  con- 
clarions  of  the  dancellor,  the  mial  decree  will 
not  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {S  8970-8&78;  Dec.  Dig.  | 


Appeal  from  Circuit  Court,  Dnral  Coun- 
ty;  B.  M.  Gall,  Judge. 

BUI  by  CecU  Wilcox  against  J.  C.  Slorab 
and  others.  Decree  for  plialntifr.  and  defend- 
ants appeaL  Affirmed. 

Kay,  Doggett  ft  Smith,  for  apptf lants.  Bry- 
an &  Bryan,  for  app^lee^ 

HOCKER.  J.  .On  the  28d  AprU.  1908,  tbo 
appellee,  Wilcox,  filed  a  bill  in  tbe  circuit 
court  of  Duval  county  to  foreclose,  first,  a 
mortgage  to  secure  f7,000,  dated  5th  April, 
1006,  embracing  lots  2,  3,  4,  and  6,  in  blo(ft 
28,  Springfield,  Jacksonville,  eiecuted  to  him 
by  J.  C  Slorah  and  Clara  B.  Slorab ;  second, 
a  mortgage  to  secure  |],000,  dated  May  30, 
1906,  executed  by  the  same  parties,  and  con- 
veying the  same  lots ;  and,  third,  a  mortgage 
for  92,000,  dated  25th  February.  1907.  execut- 
ed by  J.  C.  Slorah  and  his  wife,  Clara  B. 
Slorab,  to  the  Guaranty  Trust  &  Savings  Com- 
pany, covering  tbe  same  property.  It  la  al- 
leged that  on  September  3,  1907,  the  name 
of  the  Guaranty  Trust  &  Savings  Company 
was  changed  to  the  Guaranty  Trust  ft  Sav- 
ings Bank,  and  that  on  the  27th  March.  190S, 
the  said  savings  bank  for  a  valuable  consid- 
eration assigned  the  last-mentioned  mortgage 
to  the  complainant  Wilcox.  Notes  for  tbe 
several  amounts  mentioned  In  these  mortga- 
ges were  executed  and  delivered  with  the 
mortgages,  and  tbe  note  for  $2,000  was  as- 
signed to  Wilcox  with  tbe  mortgage.  It  is 
alleged  that  Samuel  T.  Sbaylor  claims  some 
Interest  tn  lots  2  and  3  described  In  said 
mortgage,  the  exact  nature  of  which  is  to  the 
complainant  unknown ;  but  It  Is  averred  that 
any  Interest  he  may  have  Is  Inferior  and  sub- 
ject to  tbe  liens  of  the  complainant.  The 
notes  are  attached  to  the  mortgage  as  ex- 
hibits. 

Defendant  Sbaylor  answered  the  bill,  al- 
leging In  substance  that  on  the  23d  Febru- 
ary, 1907,  defendants  J.  C.  Slorah  and  Clara, 
his  wife,  conveyed  to  him  by  warranty  deed 
lots  2  and  S  described  In  the  bill  for  a  con- 
sideration of  $8,500,  of  which  sum  $600  was 
paid  In  cash,  and  the  rest  evidenced  by  his 
note  for  $8,000,  payable  six  years  from  date^ 
and  secured  by  a  mortgage  on  said  lots; 
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that  before  Oe  ezecutton  of  said  deed  and 
fflortgace^  and  tbe  payment  of  the  fSOO  In 
caab.  ft  was  mntaally  agreed  between  lilm* 
Kit;  WUctnc;  and  Slorah  tSiat  complainant 
Wilcox,  would  release  said  lota  2  and  8  from 
the  Ant  two  mortgages  mentioned  In  the  bill, 
and  In  Ilea  thereof  would  accept  the  note  and 
mortgage  executed  to  Slorah  and  wife  by 
hlmsdf;  that  he  was  Immediately  put  Into 
poms— Ion  of  said  lota,  and  haa  remained  in 
possession  erer  since,  claiming  said  lots  In 
fee  Biznple ;  that  Wilcox  has  since  refused 
to  telease  said  lots,  although  Slorah  has  fre- 
qsently  offered  to  assign  said  note  and  mort- 
gage to  him.  Shaylor  also  alleges  in  his  an- 
swer that  he  has  paid  the  first  interest  cou- 
pon oa  his  said  note,  tnit  has  refused  to  pay 
for  the  intraest  oa  account  of  the  ftdlure  of 
Wilcox  to  rdeaae  said  lots  from  said  mor^ 
gages.  The  answ»  further  alleges  that  he 
was  in  open  and  notorious  possesdon  of  said 
lots  2  and  3  as  ownor  at  tibe  time  and  before 
the  execution  of  the  laat  mortgage  moitioned 
in  the  MIL 

J.  G.  Slorah  and  Clara  B.  Slorah  answered 
flie  bill,  setting  up  in  substance  as  a  defense 
to  the  fwecloBure  mi  lots  2  and  3  the  sale 
thraeof  to  Shaylor  and  the  possession  and 
agreement  ot  Wilcox,  as  set  forth  In  Shay- 
lor*s  answer,  to  satlsftr  his  two  mortgages  on 
said  lots,  and  accept  Shaylor's  note  for  $8,000, 
and  his  mortgage  to  Slorah  and  wlf^  of  said 
lots  to  secure  said  note ;  that  actli^  on  this 
agreement,  Shaylor  paid  $500  to  them  In  cash, 
and  executed  the  note  fw  1^000  and  the 
mortgage  to  secure  the  same  on  said  lots; 
that  said  note  and  mortgi^  was  tendered  to 
Wilcox,  but  he  refused  to  accept  the  same, 
and  continues  so  to  da  The  answer  alleges 
that  no  Coreclosnre  of  these  mortgages  should 
be  had,  because  of  said  agreement  of  Wilcox 
to  satisfy  them. 

Replications  were  filed  to  these  answm, 
and  ttie  testimony  of  the  parties  taken.  On 
a  final  hearliv  the  circuit  Judge  made  a  final 
decree  of  fotecloenre  In  faror  of  Wilcox  on 
the  15th  Sq)tember,  1909,  which  upon  an  ap- 
plication for  rehearing  on  the  part  of  J.  C 
Slorah  aud  his  wife,  Clara  B.,  wm  on  the 
same  day  reformed,  ao  as  to  require  the  ^>e- 
dal  nuster  to  pay  anything  remaining  of  the 
proceeds  of  the  sale  of  said  lota  2  and  S  into 
the  registry  of  the  court.  Instead  of  to  the 
defendant  Shaylor  or  his  solicitors  of  record. 

From  these  decrees  an  appeal  was  takra 
to  this  court 

There  is  no  dispute  about  the  law  applica- 
ble to  the  facts  as  they  are  set  forth  In  the 
answers  of  the  defendants;  It  being  admit- 
ted that  the  defense  set  f ortit  was  a  good  one. 
If  sustained  by  tiie  testimony.  But  It  Is  con- 
tended by  the  am>611ant8  that  the  drcult 
Judge  ored  in  his  Judgment  of  the  testimony. 
We  hare  read  and  considered  the  erldence 
sntnnitted  in  the  Ui^t  of  the  surrounding  ctr- 
enmstanoes  as  shown  therein,  and  we  are  un- 


able to  say  tbst  the  drcolt  Judge  erred.  Tba 
erldence  was  conflicting. 

We  can  see  no  good  result  from  setting  It 
out  in  this  <H;)lnlon,  or  from  presratlng  hoeln 
a  critical  analysis  of  it 

Our  conclusion  is  that  the  decrees  ai^ealed 
from  be  afllrmed. 

TATLOR  and  PABKHILU  JJ.,  Goncnr. 

WHITFIBLD,  C.  J.,  and  SHACKLEFORD 
and  OOCKRMiL,  J3.,  concur  in  the  opinion. 


OOALA  COOPERAGB)  OO.  t.  FLORIDA 
COOPERAQB  CO. 
(Supreme  Court  of  Florida.    March  16,  1910L 
On  Rehearing,  April  2.  IMO^ 

CSyOoftM  fty  the  Court.) 

1.  Fbauds,  Statute  or  (S  106*)— ScmoixK- 

CT  OF  MEUOBANDCK. 

A  letter  alleged  to  contain  an  agreement 
for  the  nle  of  peisonal  pnverty  sboald  be  con- 
sidered as  an  entirety,  and  It  it  fairly  appears 
from  the  whole  docoment  that  It  does  not  as  a 
distinct  propositioD  sufficiently  describe  the  ele- 
ments of  the  contract  as  alleged,  and  does  not 
contain  a  contract  actoatly  entered  Into,  but 
merely  eridences  a  proDosai  that  was  apparent- 
ly not  fully  UQderstood  and  not  finally  agreed 
on  by  the  parties,  it  does  not  satisfy  the  stat- 
ute of  frauds,  requiring  a  note  or  memorandum 
of  the  contract  to  be  In  writing  duly  signed. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  S8  210,  211;  Dec  Dig.  | 

ioa«] 

On  Rehearing. 

2.  CoNTBACTS  (I  16*)— What  OowsTmrrHS. 

Where  parties  are  merely  negotiating  as  to 
the  terms  of  an  agreement  to  be  entered  into 
between  them,  there  Is  no  meeting  of  the  minds, 
and  consequently  no  contract,  while  the  agree- 
ment Is  incomplete. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  M  61-66 ;  Dec.  Dig.  fi  15.«] 

8.  CoNTBACTs  (f  32*)— Binding  Etfict. 

Where  parties  intend  that  thefr  verbal  ne- 
gotiations shall  be  reduced  to  writing  as  the 
evidence  ot  the  terms  of  thdr  axreement  there 
Is  nothing  binding  on  them  until  tbe  wri^tlng  is 
executed. 

[Ed,  Note.— For  other  cases,  see  Contiaeta, 
Cent  Dig,  S  150;  Dec.  Dig,  {  32.*] 

4.  CONTBAOrS  (132*)  —  PABOL  AOBBBUHfT  — 

Subsequent  WanTEN  Tnbtbuuent. 

While  It  la  true  that  where  parties  orally 
agree  upon  the  terms  of  a  contract,  and  there 
is  a  final  assent  thereto,  so  that  no  variation 
can  be  introduced  Into  the  writing  except  by 
mutual  consent,  the  mere  suggestion  or  mteo- 
tlcm  to  pnt  tbe  agreement  In  writing  at  a  sub- 
sequent time  Is  not.  of  itself,  sufficient  to  show 
that  the  parties  did  not  Istend  tbe  parol  con- 
tract to  be  regarded  as  complete  and  binding 
without  being  put  in  writing ;  but  where  it  ap- 
pears that  the  parties,  or  either  of  them,  intend- 
ed that  the  contract  should  be  reduced  to  writ- 
ing, so  that  Its  terms  would  be  fully  under- 
stood and  definitely  stated  in  the  writing,  the 
contract  will  not  be  regarded  as  complete  or 
binding  until  it  Is  reduced  to  writing  and  ac- 
quiesced ]q  by  both  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  S  150;   Dec.  Dig.  I  32.*] 
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In  Banc.  Vltror  to  Circuit  Court,  Daral 
County;  R.  M.  Gall,  Judge. 

Action  by  the  Ocala  Cooperage  Company 
asfUnst  tbe  Florida  Ooapenge  Oranpany. 
Judgmait  for  defmdant^  and  r^**""*^  brings 
eiTCT.  Affirmed. 

O.  BL  Fowellt  for  jdalntlff  In  error. 

WHITFIEM),  0.  J.  Tbe  Ocala  Cooperage 
Company  brougbt  an  action  against  tbe 
Florida  Cooperage  Company,  the  declaration 
alleging  a  contract  whereby  the  def^idant 
agreed  to  purchase  from  the  plaintiff  80,000 
spirit  barrels  at  $2.1&  each  f.  o.  b.  cars  at 
Ocala;  that  *^ereafter  the  said  defendant 
made,  executed,  and  dellTered  to  the  said 
plaintiff  Its  written  memorandum  of  the 
said  contract,  which  said  memorandum  was 
then  and  there  signed  by  the  duly  authorized 
agent  of  the  said  defendant";  that  plaintiff 
was  ready,  able,  and  willing  to  perform  Its 
part,  but  defendant  without  fault  or  breach 
by  plaintiff,  "wrongfully  and  without  Just 
cause  repudiated  tbe  said  contract  and  agree- 
ment, and  informed  the  said  plaintiff  that  it 
•  •  •  would  not  carry  out  or  perform  the 
said  contract,  and  refused  to  perform  the 
same,**  whereby  Just  and  lawful  gains  and 
profits  were  totally  lost  of  the  plalutlff,  to 
Its  damage,  etc.  Two  pleas  were  filed — one 
of  no  promise  as  alleged,  and  the  other  that 
the  defendant  had  not  accepted  or  received 
any  part  of  the  goods,  had  given  nothing  In 
earnest  to  bind  tbe  bargain  or  In  part  pay- 
mmt,  "and  that  there  was  not  nor  Is  any 
note  or  memorandum  in  writing  of  the  said 
contract  made  or  signed  by  the  defendant  or 
its  agent  or  agents  thereunto  lawfully  au- 
thorized." Section  2518,  Gen.  St.  Issue  was 
Joined  on  these  pleas.  At  tbe  trial,  tbe 
plaintiff  offered  evidence  which  was  excluded 
by  the  court,  and  a  nonsuit  was  taken,  with 
bill  of  exceptions,  as  allowed  by  the  statutes. 
On  writ  of  error  to  the  final  Judgment  en- 
tered  thereon  the  plaintiff  contends  that  er- 
ror was  committed  In  excluding  eTidence  and 
In  the  Judgment  entered.  The  instrument  at- 
tached to  tbe  declaration  as  a  copy  of  tbe 
cause  of  action,  and  also  offered  In  evidence 
and  ^eluded  by  the  court,  Is  as  follows: 

"Vlorlda  Cooperage  Company  (Incorporated), 

"Hanofactnrera  of  Tnrpratlne,  Cotton  Seed 
Oil.  Syrup,  and  Dip  Barrels. 

-Jacksonville,  FUu,  Feb.  28,  1906. 
*'Mr.  B.  H.  Mote,  Prest.  Ocala  Cooperage 
Co.,  Ocala,  Fla. 
"Dear  Sir:  We  submitted  to  Ur.  Wilson  a 
contract  betweoi  this  company  and  your 
company,  whereby  we  agreed  to  purchase 
from  your  company  80.000  spirit  barrels  at  a 
price  of  92.16  each  f.  o.  b.  Ocala,  and  we  are 
to  maintain  this  price  during  the  season  end- 
ing March  1«  1909,  If  possible,  and  not  to 
reduce  the  price  below  |2.0S  net  Ocala  at  any 
time  during  the  season,  and  we  have  the 
jffiTll^  of  marketing  all  In  excess  of  this 


89,000  barrels  and  the  80.000  bought  of  Oper- 
ators' Cooperage  Oo.  that  ttiere  should  be  a 
demand  for  In  those  territories.  Tbe  writer 
was  under  the  Impression  that  this  was  wh&t 
Mr.  Wilson  was  willlns  to  agree  to»  hot  It 
seems  that  he  was  mistaken.  We  quote  yoa 
from  Wilson's  letter  what  he  says  be  was 
willing  to  agree  to: 

"*Wlut  I  agreed  to  was  to  take  56^000 
barrels,  or  rather  to  let  them  market  06,000 
barrels,  and  we  maintain  tbe  price  In  that 
territory.  They  to  have  the  privily  of  sell* 
Ing  direct  In  that  ercat  tbey  assume  the 
responsibility  for  the  collection  of  the  ac> 
counts,  or  selling  throm^  the  factors  and 
letting  us  bin  the  same  for  them  and  collect 
and  remit  Oiem.  We  guaranteeing  12ie  re- 
sponslblUty  of  tbe  flactor  only.  If  It  be> 
conies  neCMsary  to  reduce  the  price  from 
12.:^  to  f2.1K,  we  would  Immediately  put 
them  In  a  position  to  protect  flmnsdvea  be- 
fore taking  any  actlfm. 

***I  am  unwilling  to  buy  thdr  output  cm 
any  better  basis  than  at  f  1.05  each  f .  o.  bL 
Ocala  and  LeeSburg;  but  I  am  willing,  as  I 
stated,  to  protect  that  territory  In  the  way 
outlined.* 

TThese  condnslona  were  based  upon  tbe  as- 
surance that  be,  Mr.  Wilson,  could  buy  from 
the  Columbus  Barr^  Mfg.  Ca  and  the  At- 
lantic Ox^erage  Oo.  tbe  number  of  barrds 
which  they  expected  to  market  In  this  ter^ 
ritory  during  this  season,  and  thereby  pre- 
vent these  parties  from  cutting  the  price 
here  or  elsewhere.  Having  been  unsoccess- 
ful  in  our  efforts  to  do  this,  we  are  not  will- 
ing to  obligate  ourselves  to  market  any  num- 
ber of  barrels  at  any  glvra  price,  or  to 
maintain  prices  for  any  specified  time.  Con- 
sequently It  becomes  necessary  for  us  to  a^ 
yon  to  consider  all  negotiations  looking  to  an 
agreement  or  contract  as  closed  for  the  pres- 
et. 

"In  this  connection,  we  beg  to  assure  yon 
that  we  propose  to  maintain  our  preseut 
prices  at  Jacksonville  as  long  as  possible,  and 
not  to  cut  the  same  until  It  Is  absolutely  nec- 
essary to  meet  the  prices  of  our  competitors. 

"We  regret  very  much  that  matters  hsTS 
taken  the  turn  that  they  hare,  as  we  fe^  sure 
It  would  have  been  to  every  one's  b«ieflt  to 
woric  In  harmony  along  the  lines  proposed, 
but  it  seems  that  others  do  not  agree  with  us 
and  prefer  to  go  It  alone. 

"Trusting  this  season  may  prove  a  prosper* 
ous  one  to  you,  we  are, 

"Yours  truly,      [Signed]  G.  J.  Scovel, 

"Gen.  Mgr.- 

Tbe  business  of  the  defendant  company  is 
by  its  articles  of  Incorporation  "to  be  con- 
ducted by  a  board  of  directors."  Under  Its 
t^-laws  the  general  manager  of  the  company 
was  authorised  to  "manage  the  bustness  «t 
the  company,  buy  and  contract  for  material, 
and  have  chai^  of  tbe  manufacture  and  sale 
of  all  products  manufactured  by  aald  com- 
pany"; and  the  by-laws  also  provide  that 
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"tie  pngldest  shall  preside  over  an  meet- 
Inp  of  tite  directon  and  of  the  BtoekboldenL** 
It  do6i  not  ^arly  ajipear,  from  these  prorl- 
rions  of  the  charter  and  by-laws  and  the  en- 
tire reend,  that  the  general  manager  had  ao- 
tborlty  to  make  the  alleged  contract,  Inde* 
pendent  of  action  by  other  offidals  of  the 
cnopany,  vna  If  the  above-qnoted  letter  of 
Fdmiary  38,  ISOS,  from  O.  J.  Scovd.  "Gen. 
Mgr."  of  the  defendant  cominny,  to  the 
pmldeot  of  the  plaintiff  company.  Is  a  snf- 
fldeut  memorandum  In  writing  of  the  con- 
tract as  alleged. 

The  letter  of  Febmary  28,  1908,  most  be 
considered  es  an  entirety,  and  It  asks  tite 
president  of  the  plaintiff  company  "to  consid- 
«  all  negotiations  looking  to  an  agreement 
or  contract  as  dosed  for  the  present"  The 
proffered  testimony  of  the  president  of  the 
plaintiff  company  that  "n.  proposition  was 
made  *  *  *  to  him"  by  the  president  and 
the  general  manager  of  the  defendant 'com- 
pany "to  purchase  the  on^t  of  the  plaln- 
tUTs  idant,  to  wit,  thirty  thonsand  barrels," 
ind  that  'the  deal  was  ccmsommated,  closed" 
with  the  general  manager  alone,  Is  not  ad- 
mlaslble  to  supply  defects  In  the  letter  as  a 
memorandom  of  the  contract  Eckman  t. 
Brash,  20  Fla.  T63;  20  Cyc.  258.  The  letter 
of  ftbmary  27th  from  the  general  manager 
of  the  defendant  company,  stating  that  he 
had  *^bm]tted  contract"  does  not  give  Its 
ternM  or  assert  that  the  contract  was  con- 
Bommated. 

The  T^erence  In  the  letter  of  February 
28th  to  **a  contract  between  tUls  company 
and  your  company,  whereby  we  agreed  to 
parchase,"  etc.,  when  taken  wltb  other  parts 
of  the  letter,  does  not  as  a  distinct  proposi- 
tion sufficiently  describe  the  elements  of  the 
precise  contract  alleged;  nor  does  the  let- 
ter, when  considered  as  a  whole,  contain  the 
elements  of  a  contract  actually  entered  into, 
bnt  It  only  erldences  a  proposal  that  was 
apparently  not  fully  underatood  and  not  flnal- 
I7  agreed  on  by  the  two  companies. 

The  Judgment  Is  affirmed.  aA  concur. 

On  Behearing, 

PER  CURIAM.  A  petition  for  rehearing 
haa  been  filed  herein.  The  statement  in  the 
opinion  that  it  does  not  "clearly  appear"  that 
the  general  man^r  of  the  defendant  corpo- 
ration had  authority  to  bind  the  company  In 
the  manner  claimed  Is  Justified  by  a  consid- 
eration of  all  the  evidence  and  the  law  of 
agency.  Bnt  the  point  decided  in  the  case  Is 
that  Mr.  Scovel's  letter  of  February  2Sth,  re- 
ferred to  as  the  basis  of  the  action  and  set 
ODt  at  length  in  the  opinion,  when  considered 
u  an  entirety.  Is  not  a  sufficient  memoran- 
dom of  an  actual  contract,  in  that  It  does  not 
emtain  a  distinct  and  complete  statvment  of 
tbe  agreement  as  alleged,  but  It  erldences  ne- 
gotiations not  folly  underatood  and  not  flnal- 
Ij  agreed  on.  This  determination  rendera 
not  pCTtlnent  the  proposition  that  a  letter  re- 


pudiating a  contract  may  satisfy  the  reaulre- 
ment  of  the  statute  of  frauds  that  a  OMnno- 
randum  of  Ihe  contract  shall  be  In  writing 
duly  signed. 

The  president  and  general  manager  <of  the 
plaintiff  company,  Ifr.  E!.  H.  Mote,  testlfled 
that  during  February.  1908,  "he  met  Mr.  Wil- 
son and  Mr.  Scovel.  presldoit  and  general 
manager  and  secretary,  respective,  of  de- 
fendant, Florida  Cooperage  Company;  that 
a  proposition  was  made  by  them  to  him  to 
pnrdiase  the  output  of  the  plaintiff's  plant 
to  wit  30.000  tpMt  barrals;  that  he  took 
this  proposition  under  advisement  for  the 
night;  that  the  next  day  Mr,  Scovel  called 
aronnd  to  the  hotel  and  the  deal  was  con- 
summated, closed ;  that  Mr.  Wilson  was  pres- 
ent on  the  occasion  of  the  first  conference, 
and  that  the  negotiations  wen  discussed  In 
his  presence;  that  he  said  he  had  to  go  to 
Savannah  in  a  short  time;  that  all  the  de- 
tails were  arranged,  and  finally  and  fully 
agreed  upon,  upon  that  occasion ;  that  when 
he  left  Mr.  Scovel  he  went  home  to  Ocala  tot 
the  purpose  of  lining  up  the  busineffl  and  get- 
ting ready  to  deliver  these  barrels."  Tbe  oth- 
er testimony  does  not  appear,  to  be  material 
here. 

The  following  lettera  from  this  witness, 
who  was  tbe  president  and  general  manager 
of  tbe  plaintiff  con4>any,  were  offered  In  evi- 
dence: 

•'Ocala,  Florida.  Feb.  21,  lOOS. 

"Mr.  G.  J.  Scovel,  Gen.  Mgr.,  Jacksonville, 

Fla. 

"Dear  Sir:  In  sending  memorandum  eon- 
tract,  please  make  it  full  and  explicit,  so  that 
there  may  be  no  possible  chance  for  misun- 
derstanding. Anything  that  should  not  go 
Into  the  contract  please  write  me  fully  about 
in  peraon,  as  I  wish  to  be  In  touch  with  the 
entire  situation,  so  as  to  act  Intelllfcently. 
"[Signed]   E.  H.  Mote,  G.  M." 

•'Ocala,  Florida,  Feb.  25,  190a 
"Mr.  G.  J.  Scovel,  Jacksonville,  Fla. 

"Dear  Sir :  I  had  hoped  to  have  beard 
from  you  in  reference  to  lettera  written  yon. 
I  will  be  pleased  to  hear  from  you  by  return 
mail.  Kindly  send  contract  as  we  under- 
stand you  would  like  It  to  go  into  effect 
March  1st 

"Xonn  very  truly,  [Signed]  B.  H.  Mote." 

••Ocala,  Florida,  Feb.  27,  190a 

"Florida  Cooperage  Co.,  Jacksonville,  Fla. 

"Gentlemen :  How  about  the  contract 
Have  not  heard  from  you.  Please  let  ns  hear 
by  next  mail. 

Toan  truly,    [Signed]   B.  H.  Hotft" 

"Ocala.  Fla..  Feb.  28,  100& 
"Messrs.  Florida  Cooperage  Company,  Jack- 
ioovlUe,  Fhi. 

*^3ontract 

*'Qent1emai:  Tonn  of  the  27th  received 
and  cnrtfnlly  noted.   Please  send  the  am- 
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tract  at  tile  earliest  possible  moment  as  we 
mUterstaDd  same  la  to  go  Into  ^ect  on  March 
ftid,  and  we  would  like  to  have  time  to  look 
It  orer  In  the  meantime. 
"Tonra  very  truly, 
*K>calB  Cooperage  Gonqiany, 
"By  E.  H.  Mote. 
"President  and  Oeneral  Manager." 

The  letter  of  Febmary  27th  from  the  gen- 
eral manager  of  the  defendant  company  to 
the  president  and  general  manager  of  the 
plaintiff  company,  referred  to  In  the  tqilnion, 
is  as  follows : 

"JacksonTllle.  ria.  Feb.  27,  lOOa 
"Mr.  IL  H.  Mote,  Prest  Ocala  Cooperage  Co., 
Ocala,  Fla. 
"Dear  Sir:  We  have  your  fiivor  of  the 
SBiOi  hut  We  would  have  replied  to  this 
yesterday,  hut  hoped  to  hear  fnnn  Mr.  Wil- 
son to-day.  We  submitted  contract  between 
our  company  and  yours  to  Mr.  Wilson  for  hla 
approval,  and  he  has  not  yet  returned  same. 
We  ejq^ect  to  hear  from  him  certainly  to- 
morrow, and  we  will  forward  the  same  to 
you  at  once. 

"Tours  truly,    [Signed]  G.  J.  Scovel, 
"General  Manager." 

This  letter  clearly  Indicates  that  negotia- 
tions between  the  parties  were  i)endlug,  and 
that  the  agreement  between  them  was  to  be 
In  writing.  Mr.  Scovers  letter  of  February 
SSth.  set  out  In  the  main  opinion,  upon  which 
this  action  is  brought,  shows  that  the  nego- 
tiations were  brokra  off,  and  that  an  actual 
agreement  of  tbe  parties  was  never  reached 
or  reduced  to  writing.  Where  parties  are 
merely  negotiating  as  to  the  terms  of  an  agree- 
ment to  be  entered  Into  between  them,  there 
Is  no  meeting  of  the  minds,  and  consequently 
DO  contract,  while  the  agreement  la  incom- 
plete. And  where  parties  Intend  that  their 
verbal  n^otlatlons  shall  be  reduced  to  writ- 
ing as  the  evidence  of  the  terms  of  their 
agreement,  there  is  nothing  binding  on  them 
until  the  writing  is  executed.  McCrlmmon 
T.  Brundnge,  53  Fla.  478,  43  South.  431;  9 
Cyc.  280,  and  cases  cited. 

While  it  Is  true  that  where  parties  orally 
agree  upon  the  terms  of  a  contract,  and  tbere 
is  a  final  assent  thereto,  so  that  no  variation 
can  be  Introduced  Into  the  writing  except  by 
mutual  consent,  the  mere  suggestion  or  In- 
tention to  pnt  the  agreement  in  writing  at 
a  subsequent  time  Is  not,  of  itself,  sufflcleot 
to  show  that  the  parties  did  not  intend  the 
parol  contract  to  be  regarded  as  complete  and 
binding  without  l>eing  put  In  writing;  but 
where  It  appears  that  the  parties,  or  either 
of  them,  intended  that  the  contract  should 
be  reduced  to  writing,  so  that  its  terms  would 
be  fully  understood  and  definitely  stated  in 
the  writing,  the  contract  will  not  be  regard- 
ed as  complete  or  binding  until  It  Is  reduced 
to  writing  and  acquiesced  In  by  both  parties. 


From  the  letters  of  Mr.  Mote,  the  general 
manager  of  the  plaintiff  company.  It  plainly 
appeara  tbat  the  twms  of  the  proposed  con- 
tract were  not  fully  agreed  on,  If  undwstood. 
and  also  ttiat  the  ^reement  was  to  be  re- 
duced to  a  "manorandnm  contract'*  Tbe 
testimony  of  Mr.  Mote  above  quoted  Is  not 
wholly  inconsistent  with  this  conduaion. 

The  evidence  in  this  record  discloses  no 
agreement  upon  which  this  action  can  be 
maintained,  Ind^>endent  of  the  Insofflclency 
of  Mr.  Scovel's  letter  of  FAmary  28tii,  as  a 
memorandum  at  writing  undor  the  statute  of 
frauds,  wlilch  was  tba  iamxe  made  In  tbe  trial 
court  and  disposed  of  in  the  main  opinion. 

The  assertion  in  Mr.  Scovel's  letter  of  Feb- 
ruary 27th  that  **we  submitted  contract  be- 
tween oar  company  and  youra  to  Mr.  WHson 
for  his  asprovai,"  and  the  statemoit  In  Mr. 
Scovel's  lettOT  ot  February  2Sth  that  "we  sub- 
mitted to  Mr.  Wilson  a  contract  between  this 
company  and  your  company,  whereby  we 
agreed  to  [HirdiaBe,''  et&,  taken  In  connection 
with  other  portions  of  Uie  letters,  and  read 
In  the  light  of  the  drcamstanees  under  whldi 
th^  were  wrlttoi,  clearly  mean  the  pn^Msed 
contract  and  not  an  actual  completed  agree- 
mffiit 

The  letter  of  the  defendant's  genersil  man- 
ager, dated  Frtruary  28th,  and  set  out  in  the 
main  opinion  as  a  copy  of  the  cause  of  ac- 
tion, read  by  itself  as  an  entirety,  or  t^en 
in  connection  with  the  oflier  letten  copied 
herein,  does  not  contain  a  statement  of  the 
completed  contract  alleged  In  the  declaration, 
but  evidences  the  pendmcy  <tf  negotiations 
that  were  tomlnated  by  the  letter.  There 
being  no  comi^eted  agreement  between  tbe 
parties,  there  Is  no  cause  of  action  as  allied ; 
and  the  letter  rdied  on  to  si9Pl7  tbe  neces- 
sary evidence  of  the  agreemoit  under  the 
statute  of  frauds  Is  merely  evidence  of  nego- 
tiations that  did  not  result  in  the  meeting  of 
the  minds  of  the  parties.  Ctonsequently  there 
is  In  fact  no  contract  ot  which  the  letter  sued 
on  could  be  a  note  or  memorandum  in  writ- 
ing. 

A  rehearing  Is  denied.  AU  concur. 


SAVAGE  et  al.  t.  KOSS. 

(SnpFsme  Coort  of  Florida.    March  18;  1810. 
Headnotes  Filed  April  19^  1010) 

(SvlMma  by  (ke  Covrt) 

PLEADIJfO  (5  430*)— Vabianck— Demurbeb. 

In  an  actioa  at  law  on  a.  written  lease  to 
recover  rent  In  one  count  of  the  declaration, 
and  for  a  breach  of  covenant  in  a  seomd  count 
when  the  written  lease  Is  made  a  part  of  each 
count  the  qnentioo  of  a  variance  between  the 
terms  and  conditions  of  the  lease  Itielf  and  the 
claims  set  up  in  the  declaration  cannot  properiy 
be  raised  on  the  trial  by  objecting  to  the  in- 
troduction in  evidence  of  the  written  lease  under 
the  plea  of  non  est  factum.    This  questloo 
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ibiNild  bt  pnaaated  Aemumr  to  the  declara- 
tion. 

[Ed.  Note. — For  other  canes,  see  Pleading, 
Cent.  Die  Sf  1438-1441;  Dec  Dig.  S  430;* 
Trial.  Cent  Die  SI  219,  266.] 

In  Banc.  E^r  to  Orctilt  Conrt,  Daval 
County;  R.  M.  Call.  Jndge. 

AcUon  by  Herbert  W.  Savage  and  Tbom- 
as  P.  Dentaam  against  Roderick  O.  Boes. 
Judgment  for  defmdant,  and  plaintiffs  bring 
error.  Reraised.  > 

Robert  A.  Baker,  tot  plaintiffs  In  error. 
Bisbee  ft  Bedell,  for  defendant  In  error. 

HOCKER.  J.  The  plalntlffa  In  error 
brought  a  suit  at  law  against  the  defendant 
in  error  in  the  circuit  court  of  Dnval  County. 
The  dedaratlon  contains  two  counts;  the 
first,  In  substance,  declaring  upon  a  lease  for 
rent  alleged  to  be  dne  under  the  terms  and 
conditions  of  an  Instrument  under  seal,  call- 
ed a  'lease,"  and  the  second  as  upon  a 
breach  of  covenant  contained  In  said  instru- 
ment. This  lease  Is  made  a  part  of  each 
count  of  tbe  declaration.  The  defendant 
pleaded  three  pleas:  First,  that  the  alleged 
Indenture  la  not  his  deed;  second,  that  there 
was  In  and  upon  the  land  mentioned  in  tbe 
declaration  no  mineral  for  which  the  defend- 
ant covenanted  to  pay  50  cents  per  gross  ton 
as  in  said  declaration  mentioned;  and,  tblrd, 
that  there  was  in  and  upon  the  land  mention- 
ed in  the  declaration  no  mineral  for  whlcb 
the  defendant  covenanted  to  pay  BO  cents 
per  gross  ton,  suitable  or  practicable  to  be 
mined.  Issue  was  joined  on  the  first  plea, 
and  a  demurrer  was  Interposed  to  the  sec- 
ond and  third  pleas,  which  was  sustained. 
On  the  trial  the  plaintiff  offered  In  evidence 
tbe  lease  set  oat  In  the  declaration,  to  the  In- 
troduction of  which  the  defendant,  after  ad- 
mitthig  In  open  conrt  tiiat  the  signature  and 
seals  to  said  paper  were  all  genuine,  objected 
to  its  being  read  in  evidence.  The  objec- 
tlMia  cover  five  pages  of  t!he  typewritten  copy 
of  the  record.  The  contention,  sifted  down, 
is,  as  we  understand  it.  that  the  true  mean- 
ing of  the  lease  is  thflt  the  defendant  was 
not  required  to  pay  royalties  or  ground  rmt 
on  rock  not  shipped  from  the  land,  and  it 
Is  not  alleged  that  rock  was  moved  and  ship- 
ped; second,  that  the  declaration  alleges  tbe 
defendant  covenanted  to  pay  for  the  rock 
shipped  at  tbe  residence  of  the  plaintiff, 
whereas  the  lease  provides  payment  shall  be 
nude  to  the  Atlantic  National  Bank,  of  Jack- 
■mvnie;  and,  third,  that  the  dedaratlon  de- 
mands  money  in  any  lawful  tender,  and  tbe 
lease  provides  for  payment  In  gold  coin.  This, 
contention  was  sustained  the  circuit  Judge. 
The  plaintiff  took  a  nonsuit,  suffered  a  final 
judgment  against  himself,  and  has  brought  to 
this  court  the  correctnesB  of  this  ruling  of 
the  trial  Judge  on  writ  of  error.  This  brings 
m  fhce  to  face  with  the  question  whether, 
under  the  plea  of  non  est  factum  In  this  par- 
Ucutar  case,  the  objections  which  were  made 
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could  properly  be  made.  The  practice  of 
making  the  cause  of  action,  such  as  a  deed 
or  other  instrument,  a  part  of  the  declaration, 
or  of  literally  copying  It  in  the  declaration  as 
a  part  of  It,  is  hardly  consistent  with  tbe 
rule  which  requires  tbat  suc^  Instruments, 
except  in  cases  of  libel,  should  be  pleaded  ac- 
cording to  their  legal  effect  Shlpman's  Com- 
mon-Law Pleading  (2d  Ed.)  459,  400;  1  Chlt- 
ty  on  Pi.  (16th  Ed.)  bottom  page  483. 

If  tbere  iB  a  doubt  as  to  the  legal  effect  of 
an  instrument.  It  seems  to  have  been  permit- 
ted. 1  Saunders  on  PL  ft  Ev.  (5th  Am.  Ed.) 
194;  1  Chitty.  Bupra. 

It  has  occuiTed  in  a  number  of  cases  which 
have  come  to  this  court,  and  as  the  parties 
have  consented  to  this  method  of  pleading 
in  the  courts  below,  this  court  has  treated  tbe 
records  as  It  found  them.  First  Nat.  Back  of 
Florida  v.  Savannah,  F.  &  W.  Ry.  Co.,  30  Fla. 
183,  text  193,  IS  South.  345.  See,  also,  the 
exhaustive  discussion  of  this  question  in  the 
case  of  State  v.  Seaboard  Air  Line  By.,  56 
Fla.  670,  text  679,  47  South.  986,  and  cases 
cited. 

In  the  Instant  case  we  are  required  to  con- 
strue tbe  effect  and  scope  of  a  plea  of  non  est 
factum  to  a  declaration  in  which  the  lease 
which  is  the  foundation  of  the  suit  Is  made  a 
part  of  the  declaration.  The  record  is  in  prac- 
tically the  same  condition  as  if  at  common 
law  oyer  of  the  lease  had  been  craved  and 
granted,  and  tbe  leiase  bad  thereby  been  made 
a  part  of  the  declaration.  In  this  situation 
It  ia  said  in  1  Chitty  on  Pleading  (7th  Eng. 
Ed.,  by  Greening)  bottom  page  561:  "The  ten- 
or of  the  deed,  as  It  appears  npon  oyer,  Is  con- 
sidered as  forming  part  of  the  precedent  plead- 
ing, and  therefore^  If  the  breacb  laid  in  the 
declaration  be  not  supported  by  the  deed- 
in  other  words,  if  the  deed  tiius  set  out  In 
tbe  plea  be  found  to  contain  In  Itself  matter 
of  objection  or  answer  to  the  plaintiff's  ease 
as  stated  In  the  declaration— the  defendantfs 
conrse  (after  setting  out  the  deed  on  oyer)  Is 
to  dempr,  not  to  make  the  objection  the  sub< 
ject-matter  <a  a  plea.  The  defendant  may 
demur  after  setting  out  the  deed  on  oyer,  If 
in  the  declaration  any  part  of  tbe  deed,  which 
qualifies  the  contract  as  shown  In  the  declar- 
ation, or  which  renders  It  dissimilar  to  that 
described  In  the  declaration,  be  omitted  or 
misstated  by  the  plaintiff  therein."  It  Is  fur- 
ther stated:  "Should  the  true  effect  and 
meaning  of  the  deed  be  misstated  In  the  dec- 
laration, the  variance  Is  cared  and  becomes 
immaterial.  If  the  deed  be  set  out  in  Hie  plea 
on  ftyet,  and  non  est  factum  be  pleaded;  for 
on  that  Issue  the  only  qnestion  at  the  trial  is 
whether  the  deed  as  set  out  in  the  plea  was 
executed  by  the  defendant  or  not,  and  tbe 
Jury  are  not  competent  to  dedde  what;  Is  the 
legal  ^tect  of  the  deed.  In  bu<^  case  the  de- 
fendant had  better  plead  non  est  factum, 
without  craving  oyer;  and  then  the  qnestion 
would  be  wOtiether  tbe  deed  as  d^crlbed  In 
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the  declaiatton  wu  ezscnted  by  tbe  aefaid- 
ant**  The  common-law  rule  aerau  to  taave 
iKen  this:  If  a  deed  la  made  part  of  tbe 
declaration  V  •'being  aet  out  on  oyer,  and 
tliere  la  a  variance  between-  the  deed  and  the 
declaration,  not  going  to  tbe  foundation  of 
the  cause  of  action,  the  variance  Is  not  reach- 
ed  by  demurr»;  but  If,  upcm  comparing  tlie 
deed  with  the  oonatmctkm  of  It  relied  on  In 
the  declaration,  It  appears  that  the  declara- 
tion states  no  canae  of  action,  then  a  demur- 
rer does  lie.  See  the  remarks  of  Lord  Ablng- 
er  In  the  case  of  Paine  and  Others,  Execu- 
tors, V.  Kmery,  2  O.  H.  ft  B.  Bzcb.  804.  In 
tbe  case  of  Snell  v.  Snell,  4  Bam.  &  O.  (10 
Bug.  a  L.)  782,  It  is  held  that  "where.  In 
covenant,  a  defendant  craves  oyer  of  the  deed, 
sets  It  out,  and  pleads  non  eat  ftictum,  the 
deed  BO  set  oat  becomes  a  part  of  the  declar- 
ation, and  the  only  question  at  the  trial  upon 
tiiat  Issue  IB  whether  the  deed  set  out  was 
executed  by  tbe  defendant."  In  this  case  a 
deed  was  set  out  on  oyer,  and  under  the 
plea  of  non  at  factum  tiie  court  waa  asked  to 
ctmstroe  the  deed  to  determine  whether  cer- 
tain words  to  the  deed  amounted  to  "a  cove- 
nant on  the  part  of  the  lessor,  or  only  a  con- 
dition or  qualiflcatlon  of  the  lessee's  covraant 
to  repair."  Abbott,  O.  J.,  said:  "Tbe  deed  so 
set  ont  beounea  a  part  of  the  declaration. 
The  defmdants.  In  order  to  raise  that  ques- 
tion, should  have  demurred."  He  further 
said:  "I  abstain  from  giving  any  opinion  up- 
on th6  quesUcm  of  law  as  to  tbe  construc- 
tion of  the  deed;  that  is,  wh^er  it  con- 
tains a  covenant  on  the  part  of  the  lessor  to 
find  timber  for  the  repairs  of  the  demised 
premises.  The  course  of  pleading  which  haa 
been  adopted  precludes  the  court  from  en- 
tering Into  or  deciding  that  question.  Tbe 
plaintiff  by  his  declaration  sarmlaea  that 
there  is  sudi  a  covenant  In  the  lease;  tbe  de- 
f^idant  prays  oyer,  and,  baving  set  It  out, 
pleads  non  est  factum.  When  that  9ias  been 
done,  it  appears  by  all  the  authorities  that  the 
(Hily  questkm  Is  whether  the  party  did  or 
did  not  execute  the  deed  so  set  ont  and 
transcribed  into  the  record,  whoreby  it  is 
rendered  a  part  of  the  declaration." 

Rule  67  of  the  Rules  of  Circuit  Court  in 
Common-Law  Actions  Is  as  follows:  "In  ac- 
tions on  specialties  and  covenants,  the  plea 
of  non  est  factum  diall  operate  as  a  denial 
of  the  necuUon  of  the  deed  In  point  of  fact 
only,  and  all  otber  defenses  shall  be  specially 
pleaded,  Including  matters  .which  make  the 
deed  absolutely  void,  as  well  as  tiiose  which 
make  It  voidable."  This  is  an  exact  copy 
of  the  tenth  rule  of  the  Trinity  term,  ItisXi. 
See  Day's  Comman-I^iw  Froc.  Acts,  p.  4{KS. 
We  have  been  unable  to  discover  any  English 
decision  upon  this  rule  giving  a  broader  con- 
struction to  the  plea  of  non  est  factum  tiian 
that  already  given. 

TSn  defendant  below  seenu  to  have  acted 
on  ISM  theory  that  our  statute  (section  1^29^ 
Oen.  St  1906),  doing  away  with  the  necessity 
of  profert  and  the  right  of  the  opposite  party 


to  crave  oyer,  made  nugatory  that  -part  ct 
the  declaration  in  tiie  instant  case  hy  which 
the  lease  was  made  a  part  of  tbe  saoie.  It  Is 
true  that  by  virtue  ot  tbe  statute  tbe  detaid- 
ant  could  not  crave  oyer  and  tJmeby  have 
made  tbe  lease  a  part  of  tbe  declaration. 
But  tbe  plabitlfl  of  bis  own  motion  and  with- 
out oyer  made  the  lease  a  part  of  bis  declara- 
tion, ibe  statute  does  not  render  this  act 
of  the  plaintiff  nugatory.  It  may,  under  our 
system  ot  pleading,  be  embarras^g  to  the 
defendant  for  blm  to  do  so.  But  tlie  de- 
fendant did  not  object  and  request  a  com- 
pulsory amendment  under  sectloa  1433,  Oen. 
St  1906.  Tbe  record  is  In  this  shape  with 
the  defendant's  consent 

Under  sndi  clrcamstances  this  court  bas 
taoetofore  dealt  with  the  record  as  It  found 
It  and  we  have  h^  that  where  a  demux^ 
rer  Is  filed  to  such  a  declaration,  it  1*  address- 
ed to  the  entire  dedaration.  Including  the 
cause  of  action  whidi  is  made  a  part  of  It. 
and  If,  when  so  considered,  tbe  statemente  of 
the  cause  of  actbm  are  reiragnant  or  inconsist- 
ent with  the  allegations  of  tbe  declaration. 
It  wUl  be  held  bad  on  demuirer.  SUte  v.  Sea- 
board Air  Line  By.,  suiva.  At  tbe  presoit 
term  In  the  case  of  Capital  City  Bank  v. 
Hllson,  61  South.  858,  we  held  that  a  demur- 
rw  to  plena  readies  back  to  tbe  declaration, 
and  If  the  legal  effect  of  a  omtract  which 
was  mode  a  part  of  the  declaration  in  Ipsldmts 
verbis  and  was  the  foundation  of  the  suit, 
was  not  that  whteh  was  relied  on  by  the 
platotlff,  no  cause  ot  action  was  steted. 

In  socb  a  case  the  matter  Is  one  of  law,  and 
not  one  of  fact,  and  a  drannrrer  la  the  prop- 
«r  method  by  which  a  question  of  law  is 
raised.  If  tbe  lease  had  not  been  made  a 
part  of  the  declaration,  but  it  bad  been  slmidy 
sued  upon  accwdhig  to  its  legal  ^ect  as  con- 
stmed  by  the  plaintiff,  then  under  plea  of 
n<m  est  factum  the  defendant  might  have 
properly  made  the  objections  he  insisted' on 
at  the  trial.  He  might  well  have  ctmtended: 
I  executed  a  lease.  It  is  true;  but  the  lease 
I  eirecuted  does  not  bear  the  constnicttou 
whldi  you  place  <m  the  one  upon  wbiCh  you 
sue,  and  therefore  is  not  the  lease  wbich  I 
executed.  In  other  words,  I  made  no  such 
lease  as  you  sue  on.  Stephens  on  PL  (Tylo-) 
171,  172,  20S.  It  Is  said  by  WUllams,  3^  ia 
SmlUi  V.  Scott  96  B.  C.  U  *771  (decided  bi 
1859,  whUe  the  above^ted  rule  fixing  the 
scope  of  tbe  plea  of  non  est  factum  was  in 
force):  "The  prt^er  mode  of  teklng  advao- 
tage  of  a  variance  between  tlie  alleged  and  the 
real  effect  of  a  deed  Is  by  a  plea  of  non  est 
factum."  In  this  case  the  deed  was  not  made 
a  part  of  the  dedaration,  by  oyer  <a  (Mher* 
wise. 

It  seems  to  us  that  the  dicnlt  Jndge  cned 
In  sustalnli^  the  objections  of  the  defendant 
to  the  Introduction  of  titft  lease  In  evidence. 
We  would  be  glad,  for  the  cuivenioice  of  Oe 
parties,  If  we  could  do  so  without  vk^tliv 
the  well-estebllBhed  rules  of  prooedore,  to 
cmstrue  the  lease  and  to  determine  whether 
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the  contention  of  the  dtfendant  la  correct 
Bnt  we  do  not  feel  we  are  permitted  to  go 
fatttaer  than  to  say  tliat  such  an  euimhia- 
tt<m  of  the  declaration  as  we  have  made  does 
not  disdooe  to  ns  that  It  falls  to  state  a  cause 
of  action.  We  cannot  say  what  our  jnde- 
ment  would  be  up<ui  a  critical  examination 
of  the  declaration  and  the  authorities. 

•me  judgment  of  the  dfcnlt  court  Is  re- 
Tersed. 

TATIX)B,  SHAOKLEFOBD.  and  COCK- 
KEUL,  JJ.»  concur.    WHITFIELD,  a 
and  PABKHILL.  J.,  disqaalifled. 


TOUNG  et  ox.      SOUTHEBN  BT.  CO. 
(Snpreme  Court  of  Mlulsripid.  April  18. 1910.) 

BaHBOADS  (I  358*>— INJTJBIES  TO  PlKSOX  ON 

Track — Liabiutt. 

A  railroad  maintained  at  a  station  resi- 
dences fronting  on  the  roadbed  for  the  orou- 
pancT  of  its  employ^  and  their  families.  The 
moal  way  of  ingress  to  and  egress  from  the 
reridences  waa  over  the  track,  and  the  railroad 
knew  and  permitted  it.  It  waa  the  custom  of 
the  children  of  the  employes  to  play  on  the 
track  in  front  of  the  residences,  and  this  was 
known  to  the  railroad.  Held,  that  a  child  of  an 
employ^  was,  when  on  the  track,  more  than  a 
mere  licensee,  and  the  railroad  was  liable  for 
injuries  occasioned  by  simple  negligence  in  the 
operation  of  its  trains. 

\E6.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  H  1236,  1287;  Dec.  Dig.  {  &58.*] 

Appeal  from  Circuit  COOrt,  Washington 
County;  3.  U.  Gashln,  Judga 

Action  by  J.  B.  Toni^  and  wife  against  the 
Southern  Railway  Company  In  Mlsslaaippi. 
Prom  a  judgment  austalnlng  a  demurrer  to 
tlie  amended  dediaratlim,  and  dlsmlsalng  the 
acti<m,  plaintiffs  appeal.  Bereradd  and  re- 
manded. 

The  amended  declaration  reads  as  follows: 
"First  Count  Comes  James  Yotmg  and 
Tloey  Tonng,  plaintiffs,  and  complain  of  the 
Sonthem  Railway  Company  In  Mississippi, 
a  corporation  under  the  laws  of  the  state  ttf 
BUsslsalppi,  owning  and  operating  a  line 
of  railroad  through  tlie  county  aforesaid, 
with  stations,  depots,  and  depot  agents  there- 
in, defendant,  In  action  on  the  case,  for  that 
heretofore,  to  wit,  long  t>efore  and  at  the 
time  of  the  committing  of  the  wrongs  and 
Injuries  h»eln  complained  of  said  defendant 
owned  and  operated  said  line  of  railroad 
through  said  county  as  aforesaid  extending 
by  and  through  a  statlcm  or  town  therein 
known  as  laizabetb;  that  on  or  about  the 
4th  day  of  March,  1908,  and  while  said  de- 
f«idant  was  owning  and  operating  eald  line 
of  railroad  near  and  at  the  station  aforesaid. 
It  did  then  and  there  car^essly  and  negli- 
gently, by  and  through  Its  employfis,  run  Its 
engine  and  cars  over  and  against  and  upon 
one  Jlmmie  Tonng,  the  infant  child  of  plain- 
tiffs, who  then  was  the  age  of  two  and  a  half 


years  of  age,  and  who  was  on  the  said  track, 
and  thereby  injured,  bnilaed,  and  maimed 
said  child,  so  that  it  afterwards  died  from 
such  injuries,  to  plaintilfs*  damage  in  the 
sum  of  115,000.  Wherefore  they  bring  their 
suit 

"Second  Count  Plaintiff  further  complains 
of  the  defendant  In  this  action,  for  that  he 
says  that  at  the  time  of  the  committing  of 
the  wrongs  and  Injuries  herein  complained 
of,  wherefore,  that  on  the  4th  day  of  March,' 
190S,  and  for  a  long  time  prior  thereto,  de- 
fendant was  and  had  been  operating  Its  said 
railway  to  and  across  the  tracks  of  the  Tazoo 
&  Alisslssfppl  Valley  Railway  Company  at 
the  station  of  Elizabeth,  In  the  county  and 
state  aforesaid,  at  which  a  union  depot  of 
said  two  railway  companies  Is  situated;  that 
for  a  long  tltne  prior  to  said  date  defendant 
bad  maintained  at  said  station,  and  a  short 
distance  west  thereof,  and  on  the  sonth  side 
of  defendant's  tracks;  and  Immediately  adja- 
cent thereto,  some  four  or  more  places  of 
residence  facing  to  and  fronting  on  and 
touching  the  roadbed  of  defendant's  track, 
and  for  the  nee  and  oocupation  of  Its  em- 
ployes engaged  In  the  maintenance  of  Its 
roadbed  and  track,  one  of  whom  was  James 
Touug,  plaintiff,  together  for  the  use  and  oc- 
cupation of  themselves  and  their  families  and 
children,  one  of  wlilch  said  employes  was 
plaintiff,  who  had  three  children,  ell  of 
whom,  with  VIney  Young,  wife  of  James 
Young,  and  one  of  the  plaintiffs,  resided  in 
one  of  said  places  of  residence  so  kept  and 
maintained  by  said  defendant  as  aforesaid; 
that  one  of  the  main  and  usual  ways  of  .in- 
gress to  and  egress  from  the  premises  occu- 
pied by  plaintiffs  and  their  children  was  over 
aud  along  the  track  of  said  defendant,  all  of 
which  was  well  known  to  defendant,  and  by 
It  permitted  unto  plain'tfffs  and  their  chil- 
dren as  tenants  and  employSs  of  defendant 
as  aforesaid,  and  all  of  which  existed  at  the 
time  ot  the  committing  of  the  wrongs  and  In- 
juries herein  complained  of,  and  was  known 
to  defendant;  that  at  the  time  and  on  ac- 
count of  the  facts  herein  stated  the  defendant 
and  Its  employes  operating  Its  engines  and 
trains  along  said  road  became  and  was  in 
duty  bound  to  plaintiffs  and  their  said  chil- 
dren, and  owed  to  them  a  duty  of  ordinary 
care,  then  to  keep  a  reasonable  safe  lookout 
or  watch  for  plaintiffs  and  their  children  as 
they  might  pass  over  and  along  said  tracks, 
as  aforesaid,  so  that  defendant  would  pot 
run  plaintiffs  and  their  children  down,  injure 
or  kill  them,  or  any  of  them;  that  in  viola- 
tion of  Its  duties  aforesaid,  at  the  place 
aforesaid,  to  plaintiffs  and  their  children  as 
aforesaid,  owing  by  the  defendant  as  afore- 
said, to  them  as  aforesaid,  the  defendanti 
through  Its  employes,  at  the  place  afore- 
said, on  the  date  aforesaid,  negligently  and 
without  the  exercise  of  ordinary  care  ran 
one  of  defendant's  engines  and  trains  over 
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plaiuUffs*  Infiint  chlM,  Jlmmle  Xoonft  of 
the  age  at  two  and  a  half  yrars  of  age,  who 
was  at  that  time  paaBlns  over  and  on  said 
track  of  said  defendant,  and  was  upon  said 
track  or  Immediatelr, there  against,  greatly 
iQjurlng  aald  child,  from  which  said  injuries 
it  died,  to  plalntlfb*  damage  In  the  sum  of 
$1B^OO(K  Wherefore  thej  sue. 

"Tbbd  Count.  Plaintiff  further  complains 
of  defendant  In  this  action  for  at  the  time  of 
the  commission  of  the  wrongs  and  injuries 
hwein  complained  of,  while  it  was  operating 
ill  said  line  of  railway  through  the  county 
aforesaid,  and  through  the  town  and  station 
aforesaid,  said  railway  ao  operated  was  the 
main  line  of  defendant;  that  It  crossed  the 
main  line  of  the  Yazoo  ft  Mississippi  Valley 
Itailroad  Company  at  said  station  of  Eliza- 
beth; that  around  aald  station  at  said  time 
had  been  and  was  existing  a  considerable 
town;  that  at  ttie  time  of  the  commission  of 
the  wrongs  and  Injuries  herein  complained  of 
plaintiff  lived  in  a  box  car  furnished  by  said 
cunpany  to  James  Young,  plaintiff,  as  a  r^ 
Mence  for  himself  and  his  wife  and  children; 
that  said  box  car  waa  aituated  on  the  south 
side  of  the  railroad  track  of  said  defendant, 
and  200  feet  west  of  said  Junction  of  said 
two  railroads,  and  a  few  feet  from  said  track 
of  the  main  line  of  defendant;  that  nearly 
at  the  same  place  and  on  the  same  side  of 
said  railway  track  were  situated  four  or  five 
othw  cabins  and  box  cars,  which  w^-e  used 
by  the  employte  of  said  railway  company  In 
the  same  manner  and  way  as  that  one  used 
James  Young,  plaintiff;  that  at  the  time 
the  said  James  Young  was  employed  by  said 
rallroid  company  as  a  section  hand,  by  aald 
railroad  company  provided  with  said  box 
car  as  a  bouse  to  live  in;  that  long  before 
and  at  the  time  of  the  commission  of  the 
wronsB  and  Injuries  her^  complained  of  it 
had  been  the  custom  of  the  children  of  plain- 
tiff and  the  children  of  other  employes  of  said 
defendant  living  in  said  other  cabins  and  box 
cars  to  at  times  escape  from  the  custody  of 
their  parents,  Indudhig  plaintiff,  and  go  up- 
on said  railway  tracks  of  said  defendant  In 
front  of  said  cabins  and  box  cars,  and  east- 
ward as  far  as  defendant's  depot,  situated  at 
the  crossing  of  said  two  railroads  aforesaid, 
and  go  to  and  tto  upon  said  track  and  play 
thereon,  all  of  which  was  well  known  to  the 
defendant;  that  under  the  foregolns  state  of 
case  then  existing  It  became  and  was  the  du- 
ty of  the  defendant,  owing  to  said  children 
and  to  plaintiff  while  operating  Its  train  to 
and  fro  over  and  along  Its  track  at  the  place 
aforesaid,  to  exwclse  rrasonabte  care  in  keep- 
ing a  lookout  for  such  children,  Including 
those  of  plaintiff,  so  as  not  to  run  them  dorwn 
and  kill  them,  or  injure  or  malm  tbem;  that, 
notwithstanding  eald  duty  as  aforesaid,  the 
defendant  negligently  and  carelessly,  with- 
ont  exercising  reasonable  care  in  keeping  a 
luokont,  or  a  reasonably  safe  lookout,  for 
sach  children,  Including  plaintiff's,  did  on 
or  about  the  4th  day  of  March,  1908,  run  one 


of  Its  trains,  compofled  of  an  engine  and  cars, 
against;  iqwn,  and  nm  down  me  of  plaintiff's 
said  children,  to  wit,  Jlmmie  Yonng,  an  in- 
fant of  two  and  one  half  yean  of  age^ 
which  had  escaped  from  those  intrusted  with 
the  custody  of  It,  and  gcme  npon  the  edge  of 
said  track,  thereby  greatly  maiming  and 
bruising  said  intent,  from  whidi  injuries  It 
died,  to  the  damage  of  plaintiffs,  who  are  the 
father  and  mother  of  said  child,  in  the  sum 
of  fifteen  thousand  dollars.  Wherefbre  they 
iHli^  this  suit 

"Fourth  Count  Plaintiff  further  oon^lains 
of  defendant  in  this  action  for  that  hereto- 
fore, to  wit,  at  the  time  of  the  commlaslous 
of  the  wrongs  and  liUnrles  herein  complain- 
ed of,  and  for  a  long  time  theretofore  the 
defendant  was  operating  Its  said  line  of  rail- 
way through  the  county  and  stato  aforesaid, 
and  through  the  town  or  station  of  Eliza- 
beth, at  which  idace  the  defendant's  main 
Hue  of  railway  crosses  the  main  Une  of  tlie 
Yazoo  ft  Mississippi  Tall^  Hallway ;  that  at 
the  time  of  the  committing  of  the  said  wrongs 
and  injuries,  and  for  a  long  time  prior  there- 
to, there  was  a  considerable  town  bnllt  up 
around  said  station  of  Elizabeth,  and  on  ei- 
ther side  of  the  railway  track  ct  defendant 
weet  of  said  crosidng,  with  streehi  and  roads 
laid  out  thraein,  stmie  of  which  crossed  said 
track  of  said  road  on  the  west  side  of  said 
crossing ;  that  about  three  hundred  feet  west 
of  said  crossing,  and  on  the  south  aids  of 
said  defendant's  said  track,  was  situated 
some  fonr  or  five  or  more  cabins  or  box  can 
used  as  cabins  for  the  occupancy  of  the  seo 
tlon  hands  then  employed  by  the  dtfendant 
In  the  maintenance  of  Its  roa^Uied,  one  of 
which  was  occupied  by  the  plalntlfte,  James 
Young  and  Tlney  Yonng,  his  wife,  same  hav- 
ing been  furnished  to  the  said  James  Yonng 
and  Ylney  Yonng  by  said  defendant  as  such 
residence  or  living  house;  that  with  plain- 
tiffs In  said  house  lived  their  three  children, 
one  of  which  was  named  Jlmmle  Young,  a 
girl  then  two  and  a  half  years  of  age;  that 
t<ft  a  long  time  before  and  at  the  time  of  the 
committing  of  said  wrongs  and  injuries  it 
was  the  habit  of  the  people  living  around 
and  Immediately  at  said  station  of  Elizabeth 
to  gather  upon,  stand  around  and  on,  and 
walk  over  the  track  of  the  said  defendant 
extending  from  said  crossing  westward  to 
and  past  the  cabin  or  box  car  occupied  by 
plaintiffs ;  that  it  waa  also  the  habit  at  that 
time  and  for  a  long  time  prior  (hereto  of  tin- 
people  living  in  said  box  cars  and  cabins  of 
defendant's  company.  Including  their  chil- 
dren, and  including  the  children  of  plain- 
tiffs, to  also  go  upon  said  tracks,  to  walk  up, 
over  and  along  the  same,  to  play  upon  tbe 
same  at  the  place  aforesaid,  from  said  cross- 
ing westward  to  and  past  said  box  car  or 
house  occupied  by  plaintiffs,  all  of  which 
forcing  facts  and  conditions  were  well 
known  to  the  defendant  at  the  time  of  tbe 
committing  of  said  wrongs  and  Injuries  and 
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for  ft  loii£  time  prior  thereto.  That  t>7  rea- 
son of  the  premises  aforesaid,  facts  afore- 
said, condition  aforesaid,  the  habits  and  cna- 
toms  of  the  people  aforesaid,  and  the  habits 
of  the  children  aforesaid,  Including  the  infant 
child  of  plaintiffs,  Jlmmle  Young,  aforesaid, 
known  to  said  defendant  as  aforesaid,  it 
became  and  was  the  duty  of  defendant,  In 
operating  Its  trains  aforesaid  over  and  along 
its  said  track  at  the  place  aforesaid,  to  use 
ordinary  care  In  keeping  a  lookout  at  the 
place  aforesaid,  to  use  ordinary  care  in 
keeping  a  lookout  for  said  people,  said  chil- 
dren including  said  infant  child  of  plnlntlffs, 
8o  as  not  to  run  them  down,  injure  or  destroy 
th^D,  or  to  run  any  of  them  down,  injure 
or  destroy  them,  including  said  Infant,  Jlm- 
mle Youuft  which  duty  was  also  owing  plain- 
tiffs as  the  father  and  mother  of  said  child. 
Pbiintifftt  aver  that,  notwithstanding  the 
duty  or  duties  owing  to  the  plaintiff  as  afore- 
said, tbe  defendant  did,  on  the  4th  day  of 
March,  190S,  carelessly  and  negligently,  and 
wlttaoat  the  exercise  of  ordinary  care,  run 
one  of  its  trains  against  and  over  said  Infant 
of  plaintiffs,  Jlmmle  Young,  of  the  age  of 
two  and  a  half  years,  and  so  bruised,  crush- 
ed, and  maimed  it  that  it  died  soon  thereaft- 
er from  said  injarles,  to  plaintiff's  damage 
in  the  sum  of  fifteen  thousand  dollars. 
Wherefore  they  bring  this  suit" 

Defendant  filed  this  demurrer  to  the 
unaided  declaration: 

**Now  comes  the  defendant  in  the  above- 
styled  cause,  by  its  attorneys,  and  demurs  to 
tbe  amended  dedaratlon  filed  herein,  and 
prays  tbe  Jodgmoit  of  this  court  whether  It 
Shall  make  further  answer  thereto,  and  for 
grounds  of  demurrer  would  show:  (1)  The 
ssld  amended  declaratlop  states  no  cause  of 
action  against  this  defendant,  (2)  The 
amended  declaration  shows  that  the  person 
for  whose  death  salt  was  brought  was  a  tres- 
passer or  licensee  upon  tbe  track  of  this  de- 
fendant and  does  not  allege  that  she  was 
wantonly  or  willfully  injured  by  d^endant 
The  said  amended  declaration  of  plaln- 
tUb  shows  that  the  person  for  whose  death 
suit  was  bnnight  was  a  trespasser  or  licensee 
npon  the  track  of  this  defendant,  and  does 
not  allege  that  tbe  employes  of  the  company 
felled  In  their  duty  towards  said  perstm  aft- 
er discovering  her  peril.  (4)  The  snit  Is 
broogbt  lur  tue  death  of  Jlmmle  Tonng,  and 
tbe  allegations  of  the  amended  dedaratlon 
show  that  Jlmmle  Toang  w'as  a  licensee  or 
treqwsser  npon  the  trade  of  the  defendant 
company,  and  the  fallnre  of  doty  complained 
of  was  fiaflure  of  defendant  to  ke^  a  rea- 
BimaMj  safe  lookout  or  wstdi  Ua  said  Jlm- 
mle Young,  snd  defoidant  alleges  that  no 
duty  was  required  of  it  to  keep  a  lookout  or 
watcb  for  said  Jlmmle  Young.  01)  And  for 
other  causes  to  be  assigned  on  the  hearing 
of  this  danurrer.** 


Lamar  Watstm  and  Hugh  C.  Watson,  for 
appellants.  Catcdilngs  &  Catchtngs,  for  ap- 
pellee. 

MAYES,  J.  The  demurrer  to  the  amended 
declaration  filed  in  this  case  ought  to  have 
been  overruled.  The  declaration  contains 
much  that  is  unnecessary  for  the  purpose  of 
stating  a  cause  of  action;  but,  taking  into 
consideration  the  whole  declaration,  a  case 
of  u^Ugence  Is  sufficiently  stated,  making 
the  railway  company  liable  If  the  facts  stat- 
ed are  sustained  by  the  proof.  Dnder  the 
allegations  the  Infant  was  more  than  a  mere 
licensee,  and  the  case  of  Railroad  Company 
T.  Aruola.  78  Miss.  78S,  29  South,  768,  84 
Am.  St.  Rep.  645,  does  not  settle  the  law  of 
this  case. 

Reversed  and  remanded. 


BISHOP  T.  STATE.   (No.  14^1.) 
(Supreme  Ckrart  of  MiHissin^i.  April  18,  IdlO.) 

1.  GBniufAi:.  JjkW  (8  G31*)— EviinircB-Oon- 
rsbsion  —  aokissibiutt  —  pbblihinabt 

Showing. 

All  that  was  said  and  done  in  a  room 
wherein  an  alleged  coofessioD  was  made  was 
plainly  competent,  as  going  to  show  whether  tbe 
confession  was  free  and  voluntary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1214;  Dec.  Dig.  |  531.*] 

2.  Cbimikal  Law  (S  354»)  — Evidbnce— In- 

SA  N ITY— AdUISSIBILITT. 

It  was  also  plainly  competent  to  show 
whether  accused  was  sane  or  Insane;  the  de- 
fense being  based  on  Insanity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  (  700;  Dec.  Dig.  S  354.*] 

3.  Cbiminal  Law  (§  452*)— E^'idencb— Opin- 
ion Evidence— Insanitt. 

In  a  case  wherein  insanity  was  the  defense, 
a  witness  who  stated  that  be  had  known  accused 
while  he  was  young,  and  had  seen  bim  every 
day  or  so,  and  had  known  him  intimately  for 
27  or  28  years,  ehouM  be  allowed  to  give  his 
opinion  as  to  whether  he  was  sane  or  insane. 
.  lEd.  Note.— For  other  cases,  see  Crindnal 
Law.  Gent.  Dig.  1 1054;  Dec.  Dig.  S  4S2.*] 

4.  Cbiuinal  Law  (S  48*)— Insanitt  as  Db~ 

EXNSB. 

However  horrible  the  crime,  there  would  be 
no  responsIbiUty  for  It  if  tbe  evidence  shows 
accnaea  was  insane  at  the  time  of  its  commis- 
sion, or  even  raises  a  reasonable  doubt  as  to  his 
sanity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  53 ;  Dec.  Dig.  |  48.*] 

5.  Criminal  Law  (i  682*)— Tbial— Inbanitt 
AS  Sole  Dbfbnbs— Bule  as  to  ADMrrnno 
Testxuont. 

In  a  prosecution  for  a  peculiarly  horrible 
offense,  vhereio  defendant  relies  solely  on  in- 
sanity, the  trial  court  should  give  defendant  all 
the  latitude  the  law  allows,  rather  than  restrict 
him  unduly  In  the  Introduction  of  testimony. 

TEd.  Note^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1614;  Dee.  Dig.  |  082.*] 

Appeal  from  Circuit  Court,  SnnflowCT  Conn- 
ty;  J.  M.  Cashin,  Judge. 
•To  be  officially  reported." 
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6.  T.  Bishop  wRt  convicted  of  nnuder,  and 
be  appeals.  Reversecl 

One  Hutcbinson  was  shot  and  killed  while 
sitting  In  bis  bouse;  the  shot  being  flied 
tbrongh  tiie  window  by  some  one  from  the 
outside.  Suspicion  pointed  to  the  appellant, 
and  be  was  arrested  and  carried  by  the  offi- 
cer to  a  room  over  the  depot,  where  he  Is 
alleged  to  bare  confemed  to  the  killing.  The 
conviction  rested  entirely  iq>on  drcnmatan- 
ces  and  the  alleged  confession,  which  was 
made  to  one  Riddle,  a  deputy  sherlfF. 

W.  D.  Watts  and  Vernon  D.  Rowe,  for  ap- 
pellant Franklin  &  Wiley  and  J.  B.  Stir- 
ling, Atty.  Gen.,  for  the  State. 

..WHITFIBLD,  OL  J.  In  the  examlnatloi) 
'  of  the  witness  Riddle  It  was  asked,  "Didn't 
yon,  or  some  one  present  there  [that  is,  when 
the  confession  was  made  In  the  upstairs  room 
at  the  depot],  at  the  time  say  It  would  be 
worse  for  him  If  he  didn't  come  out  witb  the 
clean  thing  and  tell  all  about  it?"  to  which 
the  witness  answered,  "Some  one  might  have 
told  him;  I  don't  remember  telling  him,  and 
I  don't  remember  any  one  telling  him  that 
Some  one  might  have  done  It;  but  I  don't  re- 
member tbem.  Q.  Ton  are  not  prepared  to 
say  It  wasn't  told  him  at  the  time?  A.  No, 
sir;  I  wouldn't  swear  about  it"  Now,  there 
were  In  the  upstairs  room  at  the  time  of  the 
aH^:ed  confession  F.  C  Felder,  Blddle,  Bish- 
op, and  Travis.  Felder,  on  his  examination, 
was  asked  the  following  question:  "I  will 
get  you  to  state  what  took  place — ^the  conver- 
sation betwecQ  you  and  Riddle  and  Bishop 
and  Travis— up  In  that  room  at  the  depot  at 
that  time?"  This  qnestlon  was  objected  to 
by  the  state,  the  objection  sustained,  and  the 
ruling  excepted  to  at  the  time  by  the  defend- 
ant This  was  manifestly  error.  All  that 
wais  said  and  done  in  that  room  at  the  depot 
at  the  time  of  that  confession  was  plainly 
competent  as  going  to  show,  not  cmly  whether 
the  confession  was  free  and  voluntary,  but 
also  to  show  whether  the  defendant  was  sane 
or  insane.  It  might  have  been,  we  cannot 
t6ll,  that  Felder  might  have  steted  that  some 
one,  in  that  conversation,  did  tell  the  defend- 
ant that  it  would  be  worse  for  him  If  he  did 
not  make  a  clean  breast  of  it  all.  and  it  might 
have  be«t  that  the  conduct  and  declarations 
of  the  defendant  at  that  time  might  have 
'shed  material  light  on  the  question  of  his 
sanity  or  Insanity. 

'  .When  the  witness  R.  E.  McBee  was  exam- 
ined, he  stated  that  he  had  known  the  sub- 
ject of  Inquiry,  the  defendant,  Bishop,  for 
2J  or  28  years,  and  that  he  had  seen  bim  ev- 
iwy  day  or  so  while  he  was  young.  He  was 
then  asked,  after  having  thus  stated  that  he 
'had  known  him  27  or  28  years  intimately, 
and  had  seoi  him  every  day  or  so  while  be 
was  young,  what  he  could  say  of  Blidiop's 
mental  omdltlon.  This  was  objected  to,  tbe 
objection  sustained,  and  the  mllog  excepted 
to.  He  was  then  asked  if  he  had  ever  seen 
^wiytbing  In  the  defendant  to  denote  idiocy  or 


lnaanlt7.  Tbla  was  objected  to,  tbe  objection 
sustained,  and  the  ruling  excepted  to.  He 
was  then  asked  diis  question,  "l  will  ask 
you  this,  if  from  any  conversations  you  have 
ever  had  wltti  falm,  or  his  actions  coming  un- 
der your  observation,  they  have  formed  any 
Im{»esslon  on  yon?"  and  this  was  objected 
to,  tbe  objection  sustained,  and  tbe  ruling  ex- 
cepted to  by  the  defendant.  The  witness  was' 
allowed  to  answer  that  be  thought  time  and 
again  that  the  defendant  was  not  bright. 
These  questions  were  then  asked:  "Well, 
"n-hat  led  you  to  believe  that  he  was  In  that 
condition?"  This  was  objected  to,  the  ol>- 
Jectlon  sustained,  and  the  ruling  excepted  to 
by  the  defendant  He  was  then  asked,  final- 
ly, in  an  effort  to  get  from  this  witness,  who 
!  bad  known  the  subject  of  inquiry  Intimately 
'  for  27  or  28  years,  and  must,  of  course,  from 
'  that  long  acquaintanceship,  have  many  times 
I  ol»erved  his  conduct  and  noted  his  declarn- 
'■  tlons:  "What  do  you  mean  by  his  not  being 
bright?  You  say  you  have  always  thought 
that  he  wasn't  bright  What  do  you  mean  by 
that?"  And  this  was  objected  to,  and  the  ob- 
jection sustained,  and  tbe  ruling  of  the  court 
excepted  to.  It  must  be  borne  in  mind  that 
Insanity  was  the  defense  offered.  These  rul- 
ings of  tbe  court  were  all  erroneous.  They 
restricted  the  rf&ht  of  the  defendant  to  show, 
if  he  conld  show,  that  he  was  Insane,  with- 
in far  too  narrow  limits.  Surely  a  witness 
who  states  that  he  had  known  tbe  subject 
of  inquiry  while  he  was  young,  and  had  seen 
him  while  he  was  young  every  day  or  bo,  and 
had  known  him  Intimately  for  27  or  28  years, 
would  be  pre-eminently  qualified  to  testify, 
from  the  observations  he  miut  necessarily 
have  made  of  the  conduct  and  declaratloiifl  ot 
the  defendant,  whether  from  such  acts  and 
declarations  the  defendant  was,  in  his  opin- 
ion, sane  or  IttBan& 

I  Tbe  crime  here  to  a  peculiarly  horrible  one.' 
Whoever  committed  the  deed  should  be  hung, 
if  convicted  after  a  fair  trial  according  to 
the  law  of  the  land.  But  if  the  evidence  In 
the  case  should  show  that  the  defendant  vnu 
insane  at  the  time  of  the  commission  of  the 
alleged  offoise,  or  should  even  raise  a  reason- 
able doubt  as  to  his  sanity  at  that  time,  all 
the  law  everywhere  is,  however  horrible  the 
oime,  tben  would.  In  such  case,  be  no  re- 
q^onslblllty  for  it  There  Is  very  little  dan- 
ger. In  cases  of  plain,  cold-blooded  assassina- 
tioD,  such  as  this  was.  that  there  will  be  any 
miscarriage  of  Justice  in  the  court,  If  tbe 
court  should  allow  the  defendant  the  full 
latitude  he  Is  clearly  entitled  to  under  the 
law  In  making  competent  proof  as  to  his 
sanity  or  Insanity.  The  state  of  tbe  public 
mind  in  such  cases  of  such  honrltde  assassina- 
tions Is  warrant  that  the  defendant  would 
be  duly  convicted,  evoi  when  allowed  the 
laTgest  latitude  wfalcb  tbe  law  allows  him. 
It  Is  far  wiser,  therefore,  on  the  part  of  the 
dicult  judges.  In  cases  so  peculiarly  horribly 
to  give  tb»  defendant  all  latitude  the  law 
allows,  rather  than  to  restrict  blm  unduly 


Digitized  by 


Google 


UAX  J.  WINKLER  BBOEEBAGB  00.  v.  DABBT. 


23 


and  too  narrowly  in  the  Introduction  of  com- 
petent testimony. 

For  the  errors  indicated,  the  Judgment  I0 
reversed,  and  the  cause  remanded. 


AMDEBSON-TULIiY  CO.  t.  BEUBEBT. 

(No.  14,463.) 
(Sapreme  Coart  of  Missiaaippl.   April  25,  1910.; 

Ameal  from  CSiancery  Court,  Bolivar  Coua- 
tj;  M.  E.  Denton,  Chancellor. 

Action  between  the  Andersoa-XaUy  Company 
and  Samuel  Bembert.  From  the  jodgmant,  the 
Company  appeals.  Affirmed. 

Brawn  4c  Anderson,  for  appellant  Sl  John 
Vaddell,  Cor  appellee. 

Fiai  CDBIAM.  Affirmed. 


SADLER  et  al.  v.  KENTUCKY  REFINING 

CO.  et  al.   (No.  l&fiOd.)  ' 
(Sopieme  Govrt  of  Mlasissip^.  April  26, 1910.) 

Ai^eal  from  Chancery  Court,  Warren' Coun- 
ty; J.  S.  Hicks,  Chancellor. 

Action  by  Sam  Sadler  and  others,  by  their 
Dext  friend,  acalnst  the  Kentucky  BeflDing 
Company  and  oUiers.  Jn^ment  for  defeodantB, 
and  plaintilh  appeal.  Affirmed. 

Bryson  &  Dabney,  fbr  appellants.  Catchlnes 
A  OatcUngB  and  Dabney  &  Dabn^,  for  mtpol- 
leea. 

FEB  CDBIAH.  Affirmed. 

ILLINOIS  CENT.  R.  CO.  T.  SIUS. 
(No.  18,978.) 
(Sapreme  Court  of  Mlidsalppl.  AprQ  20, 1910.) 

Appeal  from  Glrcnlt  Conxt,  Madison  Cona- 
ty;  W.  H.  Potter,  Judge. 

Action  by  Bufene  Sims  against  the  Illinois 
Ontzal  Railroad  Coapuiy,  Jodgment  for  plaio- 
tiff.  Defendant  appeals.  Affirmed. 

X  B.  Ghiteman  and  Kayes  Ai  Longstreet,  for 
appellant.  Pratt  tt  Bold  and  Potter  ft  Thom- 
soQ,  for  appellee. 

PER  CURIAM.  Affirmed. 

CITY  OF  GRENADA  et  al.  T.  AUSTIN. 
(So.  14,480.) 
(Supreme  Court  of  MisslBslppi.  April  25,  1910.) 

Appeal  from  Chancery  Court,  Grenada  Coun- 
ty; I.  T.  Blount,  Chancellor. 

Action  between  the  City  of  Grenada  and  otb- 
m  and  B.  L.  Austin.  From  the  judgment,  the 
dtj  and  others  appeal.  Affirmed. 

8.  A.  Morrison,  fbr  appellants.  Wm.  O.  Mc- 
Lean, for  appellee. 

PER  (7URIAM.  Affirmed. 


TOWN  OF  FLORA  t.  BIOHABDS. 
(No.  U,m) 
(Sapreme  Court  of  Mtsidssip^  April  25, 1910.) 

Appeal  from  Orcuit  Court 'Madison- County; 
W.  H.  Potter,  Judge. 

Action  between  the  Town  of  Blora  and  C3iarity 
Richards.  Prom  the  Judgment,  the  town  ap- 
peals. Affirmed. 

FEB  CURIAM.  Affirmed. 


MAX  J.  WINKLER  BROKERAGE  CO.  T. 
DARBY. 

(Supreme  Court  of  Alabama.    Jan.  20,  19ia 
Rehearing  Denied  Feb.  26,  1910.) 

Fbaud  (I  64*)— SumoiBNCT  or  Evidbnoi— > 

Direction  of  Vebdict. 

Plaintiff  sued  defendant  for  inducing  it  by 
means  of  fraudulent  representations  to  purchase 
the  salary  earned  by  defendant  for  two  months, 
and -introduced  evidence  that  plaintiff  is  not  a 
money  broker,  but  that  its  business  was  that 
of  buying  salaries  or  wages,  and  that  it  bought 
defendant's  salary,  and  the  written  tranefer 
was  introduced,  showing  a  sale  of  the  salary. 
Defendant  did  not  introduce  any  testimony. 
Sel4  that,  under  the  evidence,  the  act  of  March 
9,  1901  (Loc  Laws  1900-01,  p.  2685),  "to  regu- 
late the  business  of  money  brokers  and  persons 
who  lend  money  for  tb^emselves  or  others  on  bills 
of  sale,  notes  or  mortgages  on  jiersonal  property 
Cor  their  personid  securfty,"  has  no  application, 
that  the  court  erred  in  giving  a  generaj  affirma- 
tive charge  in  favor  of  defendant,  and  that 
plaintiff  would  have  been  entitied  to  audi  a 
charge  if  it  had  been  requested. 

[Ed.  Note.— For  Other  caaea,  see  Fraud,'  Dec 
Dig.  §  64.»] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  A.  Coleman,  Judge. 

Action  by  the  Max  J.  Winkler  Brokerage 
Company  against  R.  B.  Darby.  The  court 
gave  an  aOlrmatlre  charge  in  favor  of  defend- 
ant, and  plaintiff  appeals.  Reversed  and  re- 
run iided. 

M.  M.  UUmau.  for-  appellant  F.  S.  Fer- 
guson, for  ai^wllee. 

MAYFIELD.  J.  This  action  was  brought 
by  the  appellant  against  the  appellee;  the 
substance  of  the  coihplalnt  belug  that  the 
plaintiff  was  Induced  to  purchase  the  salary 
earned  by  the  defendant,  as  an  employ^  of 
the  St  Louis  &  San  Francisco  Railroad  Com- 
pany, for  the  months  of  November  and  De- 
cember, 1906,  by  false  and  fraudulent  rep- 
resentations made  bf  the  defendant  to  the 
effect  that  there  were  "no  Judgments,  garnish- 
ments, Hens,  attachments,  transfers  of,  or  or- 
ders against  his  salary,  and  that  his  present 
Indebtedness  did  not  exceed  the  sum  of  $40 ; 
that,  relying  upon  said  representations,  plain- 
tiff paid  $72  for  the  assignment  of  said  sal- 
ary; and  that  by  reason  of  said  false  and 
fraudulent  representations,  plaintiff  lost  the 
money  which  it  paid  for  said  assignment  of 
said  salary. 

The  testimony  of  the  plaintiff  Is  that  it  Is 
not  a  money  broker,  or  one  who  lends  money, 
but  that  Ita -business  Is  that  of  "buying  sal- 
aries or  worklngmen's  wages":  that  It  did 
not  lend  any  money  to  the  defmdant,  but 
bought  bte  salary.  The  written  transfer  was 
introduced  In  evidence,  showing  a  sale  of  the 
salary.  The  defendant  did  not  introduce  any 
testimony  to  controvert  that  of  the  plaintiff. 
On  this  state  of  facts,  the  act  of  March  9, 
1901,  "to  regulate  the  business  of  money  bro- 
kers, and  persons  who  lend  money  for  them- 
selves or  others,  on  bill  of  sales,  notes  or 
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mortgages  on  penmal  property,  or  their  per- 
sonal Mcarlty,"  in  certain  counties  (Acta 
1901,  p.  2B8S),  has  no  application  to  thla  case. 

It  resDlta  that  tbe  ooort  erred  In  giving  the 
general  afflrmatlTe  diarge  in  fiiTor  of  the 
^fendant;  bnt,  on  tbe  contrary,  the  plaintiff 
would  liaTe  twen  entitled  to  the  genial  af- 
flrmatlTe  charge.  If  it  had  been  aBdced.  Con- 
■equmtly  it  la  nnneceasary  to  notice  aaaign- 
mmta  of  oror  aa  to  pleadings.  Hie  Judg- 
ment ct  the  court  la  reveraed,  and  the  cause 
remanded. 

This  oplnl<m  was  prepared  1^  Justice  HAB- 
AL80N,  and  Is  DOW  adopted      the  court 
Beversed  and  remanded. 

DOWDEIX,  a  J.,  and  BIHFSON  and  Mc- 
OLEUjAN,  JJ.,  concur. 


WOODWABD  IRON  CO.  t.  SHEGHAN. 

(Supreme  Court  of  Alabama.    Dec.  16,  1909. 
Behearing  Denied  Fek  20,  19ia) 

L  Mabteb  and  Sebvant  (|  180*)— Injtibt  to 
Servant  —  Opebation  op  Railroad  — Eh- 
floteb's  Liability  Act— "Im  and  About 
THE  Opebation  or  A  Bailwat." 

A  seirant,  injnred  whtle  engaged  in  re- 
moving by  means  of  a  cable  and  a  locomotive  on 
a  railway  large  chunks  of  iron,  the  resnlt  of 
a  "boil"  at  a  furnace,  was  engaxed  "in  and 
abont  the  operation  of  a  railway."  wltbln  tbe 
employer^  liability  act  (Code  1907.  |  8010). 

[Ed.  Note.— For  other  caaes,  see  Master  and 
Servant,  Dec.  Dig.  8  ISO.* 

For  other  deflnltioos,  see  Words  and  Phrase^ 
vol.  4,  p.  34Ga] 

2.  TaiAL  (I  143*)  —  AmBUATivK  Chaeoe  — 
Wheh  Autuobized. 

Where  the  evidence  on  the  material  issues 
was  tn  conflict,  tbe  affirmative  charge  was  cor- 
rectly refused. 

[E^d.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  SS  342.  343 ;  Dec.  Dig.  S  143.*] 

3.  Tbial  (I  253*)  —  InaxBucTiONs— loNOBino 
Evidence. 

Where  the  evidence  tended  to  show  that  a 
servant  was  injured  while  engaged  in  or  aSout 
tbe  operation  of  a  railway,  as  alleged  in  the 
complaint,  an  instruction  precluding  a  recovery 
on  tne  theory  that  the  servant  was  not  injured 
when  SO  engaged  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  613-623;  Dec.  Dig.  f  253.*] 

4.  TBIAL  fl  194*)  —  iKBTEtJOTIOKB— IMTADINO 

PaoviNCE  or  Jubt. 

An  instruction,  in  an  action  for  injnriea 
to  a  servant  while  engaged  in  removing  by 
means  of  a  cable  and  a  locomotive  on  a  railway 
large  chunks  of  iron,  the  result  of  a  "boll"  at 
a  furnace,  caused  by  tbe  locomotive  pulling 
the  mass  on  tbe  servant,  that  if  the  servant 
gave  a  stop  signal  with  a  torch,  and  then  walk- 
ed from  a  position  directly  behind  the  pieces 
of  iron  from  the  direction  of  tbe  locomotive 
over  several  pieces  of  iron  with  the  torch 
swinging  slightly  in  bis  left  band,  that  it  was 
cotnnon  knowledge  that  at  that  distance  in 
the  dark  the  light  would  appear  to  go  up  and 
down,  and  that  the  engineer  might  have  mis- 
taken this  for  an  up  and  down  motion,  and  thus 
a  go-abead  ugnal.  tbe  engineer  was  not  guilty 
of  negligence  in  starting  the  engine,  was  prop- 


erty refused,  beeanse  bmdbig  the  province  of 
tbe  jury. 

[Ed.  Note.— For  otlwr  cases,  see  Trial,  Dec. 
Dig.  I  1M.*1 

6.  Tbial  (|_  191*)— IirsiBncnoRS— AasuHP- 

TWN  OF  Fact. 

The  instmction  was  properly  refused,  be- 
cause it  assumed  to  declare  common  knowledge 
in  respect  to  a  matter  of  which  there  coold  be 
no  common  knowledge. 

[Ed.  Note.— For  other  esses,  see  Trial,  Dec 
Dig.  I  191.*3 

6.  Masteb  and  Sebvant  ($  296*)— Injubies 
TO  Sebvant— Cohtbibutobt  Neglioence— 
Instbuctions. 

In  an  action  for  InJories  to  a  servant  an 
Instruction  on  contribatoiy  n^llgence,  which 
failed  to  hypotheshe  that  tbe  servant's  negli- 
gence proximately  contributed  to  tbe  Injary* 
was  property  renued. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  296.*] 

7.  Tbiai.  ({  240*)— iNsnuotioHS— Abouhxn- 
TATiva  InsTBUcnosa. 

In  an  action  for  injuries  to  a  servant,  an 
instninlon  that  the  burden  of  proof  is  on 
plaintiff,  and  that,  if  tbe  jury  found  that  there 
was  a  disputed  fact  left  in  doubt,  they  should 
find  the  fact  for  defendant  was  properly  ze- 
fosed  as  argumentative. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  I  661 :  Dec.  Dig.  f  240.^] 

8.  Tbial  ({  2S3*)— Ih8TBUCTI0NB— lONoaino 
Issues. 

The  instruction  was  property  refused,  tie- 
canse  It  pretermitted  aa  bypotbaBls  that  the 
dispute  net  was  material. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dee. 
Dig.  I  253.*] 

9.  New  Tbial  (|  102*)— NrwLT  Dibcovebbd- 
BviDENCE— Diligence. 

A  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  is  properlv  refused, 
where  there  is  an  entire  absence  of  requisite 
diligence,  and  positive  evidence  that  tbe  dili- 
gence exercised  was  after  tbe  verdict 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  SS  210-214;  Dec  Dig.  S  102.*1 

10.  DaMAOES  (S  132*)— PeBSONAL  INJUBXES— 

Excessive  Damages. 

A  person's  foot,  ankle,  and  leg  below  tbe 
knee  were  permanently  injured.  His  ankle  was 
stiff.  He  endured  for  a  long  time  severe  physi- 
cal pain.  A  part  of  tbe  foot  ever  since  tbe 
injury  had  been  abnormally  cold,  indicating  im- 
paired circulation,  and  he  could  not  step  down 
un  tbe  ankle.  He  suffered  from  soreness  after 
a  day's  work,  and  tbe  limb  was  marked  with 
wounds.  Bel^  that  a  verdict  of  $3,000,  ap- 
proved by  tbe  trial  court,  would  not  be  din- 
turbed  as  excessive. 

[E/d,  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SS  372-385;  Dec  Dig.  S  132,*J 

11.  Appeal  and  Ebbob  ({  1002*)— Ykbdict— 
Conclusiveness. 

Tbe  Issues  on  conflicting  erideuce  are  tor 
the  jury,  and  a  verdict  supported  by  evidence 
if  credited  by  the  jury,  will  not  be  disturbed 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  38B5-8S87;  Dee.  Dig.  | 
1002.*] 

Appeal  from  Circuit  Court,  Jefferson  Conn- 
ty;  A.  O.  Lane.  Jadge. 

Action  by  William  T.  Sheehan  against  the 
Woodward  Iron  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 
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Ckmnt  1  !■  as  follows:  "Plaintiff  dalms 
of  tbe  defendant  $5,000  aa  damages,  for  tbat 
bnctofore,  to  wit,  on  the  12th  day  of  Decem- 
ber, 1906,  while  plaintiff  was  in  the  service 
or  employment  of  the  defendant,  and  engag- 
ed In  or  about  the  business  of  tbe  defendant 
at  or  near  Woodward,  in  Jefferson  county, 
Alabama,  to  wit.  In  or  about  moving  a  masa 
of  matter,  to  wit,  iron  or  slag,  by  means  of 
a  cable  or  rope,  and  a  steam  locomotive  en- 
gine npon  a  railway,  said  masa  was  pulled 
or  projected  upon  or  against  plaintiff  by 
said  engine  by  means  of  said  cable  or  rope, 
and  as  a  proximate  consequence  thereof 
plalntlfTs  feet,  ankle,  and  legs  were  bruised, 
cot.  and  mashed.  [Here  follows  catalogue 
of  his  injnrles.]  Plaintiff  alleges  that  be 
suffered  said  Injuries  and  damages  as  afore- 
said by  reason  and  as  a  proximate  conse- 
qnence  of  the  n^IIgence  of  the  person  in  tbe 
service  or  employment  of  defendant  who 
had  charge  or  control  of  said  locomotive  en- 
gine npon  said  railroad,  viz.,  said  person,  to 
wit.  Will  Stewart,  negligently  caused  or  al- 
lowed said  mass,  or  part  thereof,  to  be  pull- 
ed or  projected  npon  plaintiff  by  means  of 
said  engine  as  aforesaid." 

The  demurrers  were  that  tbe  count  show- 
ed on  Its  face  that  the  defendant  was  a  fur- 
nace company,  and  engaged  at  the  time  of 
the  injury  complained  of,  with  Its  locomo- 
tive englue,  railway,  and  other  appliances,  in 
moving  a  mass  of  iron  or  slag  by  means  of  a 
cable  or  rope,  and  said  engine  and  railway 
are  not  contemplated  under  the  fifth  subdi- 
vision of  the  employer's  liability  act  (Code, 
f  3U10)  as  a  locomotive  engine  on  a  railway, 
so  as  to  charge  the  defendant  with  the  n^ll- 
gence  of  the  said  engineer.  Said  count 
shows  on  its  face  that  defendant  was  not  at 
the  time  In  the  capacity  of  a  railroad  em- 
ploye under  the  fifth  subdivision  of  the  em- 
ployer's liability  act  The  count  shows  on 
its  face  that  the  plaintiff  was  not  engaged  In 
the  business  of  railroading  at  the  time  of 
his  allied  injury.  The  defense  was  con- 
tributory negligence  and  the  general  Issue. 

The  following  charges  were  refused  to  the 
defendant:  (2)  "I  charge  you,  gentlemen^ 
that  under  the  uncontradicted  testimony  In 
this  caae  defendant  was  engaged  in  the  man- 
ufacture of  Iron  at  Its  furnace  plant;  that 
In  connection  therewith  It  operated  a  rail- 
way to  hanl  coal  and  ore  to  Its  furnace;  that 
plaintiff  was  engaged  In  the  duties  of  a  rig- 
ger at  tbe  time  of  this  accident  and  was  not 
engaged  in  the  business  of  railroading;  and 
tliat  he  Is  accordingly  not,  entitled  to  recover 
onder  counts  1,  2,  3,  and  4."  (3)  "I  charge 
you,  gentlemen  of  tbe  Jury,  that  If  you  be- 
Here  from  tbe  evidence  In  this  case  tiiat  the 
plaintiff  gave  the  stop  signal  with  the  torcb» 
and  thai  walked  tnm  a  portion  directly  be* 
hind  the  piece  of  inm  from  the  direction  of 
ttie  eiqine  orer  Bereral  pieces  of  Iron  with 
tbe  twch  swlngbiv  slightly  In  his  left  hand, 
aa  he  deacrlbed  to  the  Jury;  tbat  it  la  com- 


mon knowledge  that  at  that  distance  In  the 
dark  this  light  would  appmr  to  go  up  and 
down,  and  the  engineer  might  have  mistak- 
en this  for  an  up  and  down  motion  of  the 
torch;  and  as,  under  the  uncontradicted  evi- 
dence, this  was  the  go-ahead  signal,  the  en- 
gineer was  not  guilty  of  negligence  In  the 
starting  up  of  the  engine  at  said  time,  and 
jyour  verdict  must  be  for  the  defendant  un- 
der the  flrat  count."  (5)  "Tbe  law  does  not 
undertake  tu  measure  the  negligence  of  tbe 
plaintiff  by  that  of  the  defendant,  and  if 
you  believe  from,  tbe  evidence,  that  plaintiff 
was  negligent  in  any  degree  he  cannot  re- 
cover, even  If  you  believe  the  defendant  to 
be  negligent  nnder  counts  1,  2,  3,  4,  and  5  of 
the  complaint."  (7)  "If  you  believe  from 
the  evidence  that  plaintiff  was  employed 
as  a  rigger  about  defendant's  plant,  and 
that  he  was  engaged  in  said  duties  at  the 
time  of  his  allied  injury,  you  must  find  for 
the  defendant  under  counts  1,  2,  3,  and  4  of 
the  complaint."  (11)  "The  burden  of  proof 
Is  on  tbe  plaintiff,  and  If  the  Jury  find  that 
there  Is  a  disputed  fact  in  this  case  left  in 
doubt  and  uncertainty  to  your  minds,  yon 
will  find  said  facts  in  favor  of  the  defend- 
ant" 

Charles  A.  Calhoun  and  Cabantss  &  Bowie. 
Cor  appellant  Bowman,  Harah  lit  Beddow, 
for  appellee. 

McCLELLAN,  J.  Action  by  employ^  against 
the  employer  for  personal  Injuries  suffered. 
Count  1  was  the  only  count  submitted  to  the 
Jury.  The  court.  In 'overruling  the  demur- 
rers to  this  count,  followed  the  ruling  made 
in  Alabama  Steel  &  Wire  Co.  v.  GrIflSn,  149 
Ala.  423,  42  South.  1034,  with  respect  to 
counts  5  and  6  therein.  Counsel  for  appel- 
lee strongly  assail  the  soundness  of  the  Grif- 
fin Case,  wherein  It  whs  held  that  to  bring 
a  cause  of  action  within  the  fifth  subdivi- 
sion of  the  employer's  liability  act  (Code,  | 
3910),  the  injured  servant  mtist  have  been 
engaged  when  Injured,  In  or  about  the  <^r- 
atlon  of  a  railway. 

In  expression  of  tbe  writer's  view  only: 
Pear  v.  Cedar  Creek  Mill  Co..  156  Ala.  2G.% 
266,  47  South.  110,  was  the  first  occasion  re- 
quiring the  writer's  consideration  of  the 
proposition  decided  In  the  Orlffln  Case;  and 
his  views,  In  opposition  to  the  soundness  of 
the  Griffln  Case,  Were  there  set  down  with- 
out elaboration,  though  attw  a  fnTt  and  care- 
ful consideration.  The  announcement  made, 
as  indicated,  in  Griffin's  Case,  Is,  In  my  opin- 
ion, such  a  radical  departure  from  the  stat- 
ute, that  I  am  not  yet  willing  to  accept  It 
as  a  flettied  Interpretation  of  the  statute  In 
the  respect  Involved. 

However,  count  1  does  not  present  the 
question.  Therein  it  affirmatively  appears 
that  plaintiff  was  engaged,  when  Injured,  in 
removing  large  chunks  of  iron,  the  result  of 
a  "hoU"  at  a  rornace,  by  means  of  a  cable 
and  a  locomotive  on  a  railway.  He  was  en- 
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gaged,  when  Injured,  In  or  about  the  opera- 
tion of  a  railway.  The  demurrer  to  count  1 
was  properly  overruled.  In  brief  of  appel- 
lant's counsel  It  la  conceded — and  tbe  con- 
cession Is  the  fact — that  the  evldoice  on  the 
material  issues  In  the  cause  was  in  conflict 
Obvioualy  the  afflrmatlre  charge  was  cor- 
rectly refused  to  defendant 

The  only  other  assignments  Insisted  on  In 
brief  are  those  predicated  on  the  refusal  of 
charges  2,  6,  7,  and  11,  requested  by  the  de- 
fendant, and  on  the  denial  of  a  new  trial. 

Charge  2  sought  to  preclude  a  recovery 
on  the  flrst  count,  on  the  theory  that  plain- 
tiff was  not,  when  injured,  engaged  In  or 
about  the  operation  of  a  railway.  The  evi- 
dence tended  to  support  the  arermenta  of 
the  count  In  this  particular,  and  hence  the 
charge  was  well  refused. 

Charge  3  Invaded  the  Ju^'s  province.  It 
also  assumed  to  declare  common  knowledge 
in  respect  of  a  matter  of  which  there  could 
not  be.  nor  waa,  common  knowledge. 

Charge  5  was  well  refused  because,  If  not 
for  other  reasons,  it  failed  to  hypothesise 
that  plaintiff's  negligence  proximately  con- 
tributed to  his  Injury.  , 

Charge  7  was  misleading,  If  not  otherwise 
faulty.  While  plaintiff  may  have  been  a 
"rigger,"  and  was  injured  when  so  engaged, 
yet  the  parfotmance  of  bis  dnttes  as  a  rig- 
ger. In  this  Instance,  comprehended  the  em- 
ployment of  a  locomotive  on  a  railway,  as 
affording  the  motive  i>ower  to  remove  fbe 
chunks  of  Iron  produced  by  the  "bolt"  at  the 
furnace. 

Charge  11  stated  no  legal  proposition,  was 
argumentative,  and  pretermitted  In  hypothe- 
sis that  the  "disputed  fact"  was  materlaL 
It  prol^ably  had  other  infirmities. 

The  motion  for  a  new  trial,  on  the  ground 
of  newly  discovered  evidence,  could  not  have 
been  sustained.  Not  only  was  there  an  en- 
tire absence  of  evidence  of  requisite  dili- 
gence on  the  defendant's  behalf  In  the  prem- 
ises, but  from  the  affidavit  of  defendant's 
attorney  It  appears  that  the  diligence  exer- 
cised was  "since  the  verdict  was  rendered." 
K.  C,  M.  &  B.  R.  R.  Co.  r.  Phillips,  98  Ala. 
159,  13  South.  66;  Simpson  t.  Golden,  114 
Ala.  33S,  21  South.  990;  among  others. 

The  other  ground  of  the  motion,  which, 
It  is  contended,  the  court  erroneously  over- 
ruled, rested  on  the  excesslveness  of  the  ver- 
dict, viz..  $3,000.  The  evidence  bearing  on 
the  extent  of  the  Injury  suffered  was  con- 
flicting. It  was  reasonably  open  to  the  Jury 
to  find  that  plaintiff's  foot,  ankle,  and  leg 
below  the  knee  were  permanently  injured, 
that  his  ankle  was  stiff,  that  he  endured  for 
a  long  time  severe  physical  pain,  that  a  part 
of  his  foot  has  ever  since  the  Injury  been 
abnormally  cold.  Indicating  impaired  circu- 
lation, that  he  could  not  stoop  down  on  that 
ankle,  that  be  suffers  from  soreness  after  a 


day's  work,  and  that  the  limb  Is  marked 
with  wounds.  The  defendant's  physician, 
who  attended  plaintiff,  testified  to  a  very 
much  less  serious  state  of  injury  than  did 
the  plaintiff  end  his  witnesses.  In  addition 
to  the  testimony  indicated,  the  Jury  had  a 
view  of  the  leg,  ankle,  and  foot  It  being 
open  to  the  Jury  tq  reasonably  And  the  ex- 
tent of  the  Injury  to  have  been  as  serious, 
permanent,  and  painful  as  plaintiff's  testimo- 
ny tended  to  show,  and  since  the  trial  court 
declined  to  disturb  the  verdict  on  the  ground 
of  excessireness,  we  are  not  so  convinced  of 
the  unreasonablKiess  of  the  sum  ascertained 
by  the  Jury  as  to  warrant  us  In  pronouncing 
erroneous  the  overruling  of  the  motion  for 
a  new  trial  on  the  ground  indicated. 

The  evidence  bearing  on  the  material  Is- 
sues In  the  case  was,  as  before  stated,  con- 
flicting. If  the  evldrace  In  plaintiff's  favor 
was  credited  by  the  Jury,  the  verdict  could 
not  be  said  to  have  been  contrary  to  the 
weight  of  the  evidence.  The  Issues  were  for 
the  Jury  to  decide,  and  to  them  it  was  prop- 
erly committed  to  determine  the  truth  from 
tbe  evidence. 

There  is  no  merit  in  the  errors  assigned 
and  argued,  and  tbe  Judgmaat  must  be  af- 
firmed. 

Affirmed. 

6IHP80N.  ANDIBBSON,  and  M  ATFZEU), 
JJ-  concur. 


BENDER  V.  BARTON. 
(Supreme  Court  of  Alabama.  Fek  8,  1910. 
Rehearing  Denied  Feb.  26,  1910.) 
Deeds  (1  56*)  —  Delivebt  —  SDinciEiicr  of 

DEX.IVEBT. 

Where  defendant's  father  executes  a  deed 
for  the  purpose  of  delivering  it  to  defendant  at 
such  future  time  as  he  may^  determine,  and  nev- 
er TOluntarily  parts  with  the  control  of  tbe  ia- 
stmment,  bat  it  Is  taken  from  the  drawer  In 
which  it  was  placed  by  the  grantee  without  his 
father's  conaent.  the  title  to  the  property  does 
not  pass  to  the  grantee,  and  he  has  no  equity 
in  tbe  land  that  can  be  subjected  to  oompl&In- 
ant's  contract  of  purchase  of  the  land  from  de- 
fendant 

[Ed.  Note,— For  other  cases,  see  Deeds,  Cent 
Dig.  li  117-125 ;  Dec  Dig.  I  56.*] 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Bennere,  Judge. 

Bill  by  Fred  J.  Bender  against  Geo.  W. 
Barton,  Jr.,  for  specific  performance.  Judg- 
ment for  defradant,  and  plaintiff  appeals. 
Affirmed. 

The  bill  alleges  a  sale  by  Geo.  W.  Barton, 
Jr.,  to  Fred  J.  Bender,  of  a  certain  tract  of 
land  for  a  certain  consideration,  expressed 
in  the  option,  the  paymait  by  Bender  of  (100 
on  the  same,  and  the  refusal  by  Barton  to 
accept  the  other  cash  payments  and  notes, 
and  to  execute  the  deed.  The  defense  set 
up  was  that  Geo.  W.  Barton.  Jr.,  did  not 
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ban  the  title  to  the  land  when  he  agreed 
to  It,  and  that,  although  his  father  had 
made  a  deed  to  the  lands,  naming  him  aa  the 
readee,  the  deed  had  not  •been  delivered  to 
him,  and  it  has  not  yet  been  delivered  to 
hUn,  bat  that  the  aame  was  executed  to  be 
deUvered  to  him  at  some  future  day,  when 
the  grantor  saw  fit  to  do  so. 

Aitbur  li.  Brown,  for  appellant.  W.  T. 
Stewart  and  W.  K.  Terry,  for  appelle& 

AKDEB80N,'  J.  The  main  quOBtton  In- 
TolTCd  In  this  appeal  Is  whethOT  or  not  a 
certain  deed  from  Geo.  W.  Barton,  Sr.,  and 
wife,  to  Geo.  W.  Barton,  Jr.,  was  delivered 
before  ^e  contract  of  sale  between  Barton, 
Jr.,  and  the  appellant,  Bender,  was  made. 
The  procrf  shows  that  there  was  no  actual 
(lellTery  at  the  time  of  the  signing  and  ac- 
koowledsm^t  of  same,  and  nesattvea  all 
Idea  of  any  Intention  of  a  present  delivery. 
It  appears  that  the  grantor  prepared  and  ex- 
cr-uted  the  deed  for  the  purpose  of  deliver- 
iae  it  at  such  future  time  as  he  might  de- 
termine, and  tbat  he  bad  never  parted  with 
the  control  of  the  Instrument,  and  that  It 
was  Liken  from  the  drawer  by  the  grantee 
wiOiout  his  father's  consent  There  is  a 
omfliet  as  to  whether  Barton,  Sr.,  put  It  In 
the  drawer,  or  had  his  wife  to  do  so,  or 
whether  or  not  he  gave  It  to  her  to  keep; 
but  la  either  event  tlie  evidence  shows  that 
the  control  was  reserved  to  the  grantor,  and 
tbat  It  was  not  intended  as  a  delivery  to  the 
grantee: 

There  is  no  merit  in  the  contention  tbat 
Barton,  Jr.,  has  an  equity  In  the  land  that 
can  be  subjected  to  complainant's  contract 
of  purchase.  He  had  paid  nothing  on  the 
laod.  and  had  no  claim  thereto  until  a  de- 
Urery  of  the  deed  by  bis  father,  who  merely 
inteaded  to  give  him  the  land  at  some  future 
day. 

The  decree  of  the  chancery  court  la  af- 
fttmed. 
Affirmed. 

DOWDGLL,  O.  J.,  and  MAYFIELD  and 
8ATRE,  JJ.,  concur. 


SIBLEY  &  SIBLET  v.  SMITH. 

(Supreme  Court  of  Alabama.    Feb.  10,  1010. 
BeheariDg  Denied  Feb.  26,  1910.) 

1.  SrtFDUTioiia  Q  14*)— Use  xh  Subsbquent 
Cause. 

An  aireement  between  counsel  to  a  canse 
that  a  SDCcewor  to  a  justice  of  the  peace  would 
lestify  that  tlw  docket  kept  b;  the  former  justice 
vas  bis  do^t,  ete.,  made  for  tbe  purpose  of 
exctuiDg  the  successor  from  attendance  at  court 
in  that  cause,  cauiot  be  used  in  a  subsequent 
cause  between  tiie  parties  to  prove  the  authen- 
ticit7  of  the  dofftet  of  the  former  justice. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  i  82:  De&  Dig.  {  14.*] 


2.  Evidehoe  (I  817*)— HbaesatT— DooauiiTA- 

BT  Evidence. 

The  secondary  statement  of  what  tbe  sue* 
cessor  of  a  justice  of  the  peace  said  about  the 
authenticity  of  the  docket  of  the  former  justice 
Is  no  proof  that  the  docket  was  that  of  the 
former  justice. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  1177:  Dec.  Dig.  {  317.*] 

3.  EviDF.Nce  (i  183*)— Best  akd  Seoondabt 

EVI DENCE— PBED  ICATE. 

Papers  left  with  a  justice  of  the  peace  in 
the  trial  of  a  cause  cannot  be  proved  after  his 
death  by  secondary  evidence  in  a  subaequeut 
suit,  where  no  search  was  shown  to  have  been 
made  through  his  papers  or  no  showing  that 
they  were  lost 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Gent.  Dig.  i  606;  Dec.  Dig.  |  183.*] 

4.  Tbxai.  (8  46*)— Reception  or  Evidence. 

It  is  not  error  to  disallow  a  question  to  a 
witness  where  the  question  on  Its  face  did  not 
indicate  the  relevancy,  materiality,  or  pertinen- 
cy of  the  matter  Inqured  about,  and  no  infor- 
mation waa  given  the  court  as  to  the  purpose  ct 
the  question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  116;  Dec.  Dig.  {  46.*1 

Appeal  from  City  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

Action  by  Mrs.  M.  A.  Smith  against  Sib- 
ley &  Sibley.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

J.  H.  Perdue  for  appellants.  W.  K.  Tes- 
ty, for  appellee. 

McOLELLAN,  J.  The  complaint  charges, 
respectively,  trespass  de  bonis  asportatls  and 
trover,  l^e  counts,  as  last  amended,  were 
good,  and  the  amendment  of  the  pleas  cast 
no  additional  burden  of  proof  upon  defend- 
ant. The  defense  was  that  the  goods  de- 
scribed in  the  complaint,  and  none  other, 
were  taken  under  and  by  virtue  of  a  writ  of 
possession  issuing  In  consequence  of  a  Judg- 
ment for  appellants,  rendered  by  a  justice 
of  tbe  peace,  In  an  action  Iwtween  these  par- 
ties. The  court  gave  the  general  affirmative 
chatge  requested  by  plaintlCF  (appellee).  The 
plalntlfTs  case,  prima  facie,  was  made  out. 
As  appears  from  the  evidence  of  value  of 
the  goods  takoi,  no  exemplary  damages  were 
awarded  in  tbe  dty  court  Tbe  evidence 
;  was  plenary  that  Allen  acted  for  and  as  tbe 
agent  of  appellants  in  taking  the  goods.  Un- 
less the  defense  indicated  was  sustained  by 
tbe  production  of  admissiUe  evidence,  tbe 
affirmative  charge  was  due  plaintifC. 

The  Judgment  relied  on  was  said  to  have 
been  rendered  by  Weaver,  a  Justice  of  the 
peace.  He  had  died  before  the  trial.  In  or- 
der to  Identify  the  docket  as  that  of  weav- 
er an  agreement,  between  former  counsel  for 
appellee  and  counsel  for  appellant,  reciting 
that  Judge  Lacy,  Weaver's  successor,  would 
testify  to  a  state  of  fact  showing  his  succes- 
sion to  the  possession  of  Weaver's  docket, 
etc.,  was  entered  Into.    The  book  was  thai 
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offered  and  was  denied  admlssliHi  in  erl- 
dence.  The  agreement,  as  readily  appears, 
was  wltb  the  view  to  excuaing  fnrQier  at- 
toidance  of  the  witness  Lacy,  on  ttiat  pre- 
Tiooa  trial,  whereat  the  pleadings  were  dealt 
with,  and  evidence  was  not  taken,  though 
the  witness  was  In  attendance.  It  does  not 
purport  to  be  an  agreemoit  to  obviate  La- 
cy's  attendance  throughout  the  litigation.  Its 
only  office  was  to  rdease  Lacy  on  that  occa- 
idon,  and  it  was  not,  obvionsly,  an  agreed 
statement  of  facts,  as  was  the  case  In  Prest- 
wood  T.  Wtetson.  Ill  Ala.  601,  20  South.  600, 
dted  for  aiv^lants.  Tbe  do<^et  was  prop- 
erly excluded,  not  beii^  Identified  as  that 
ct  Weaver.  Tbe  evidence  of  the  witness 
Perdue,  aa  to  his  reception  of  the  book  from 
Lacy,  was  proper  as  far  as  it  went;  bat 
clearly  the  secondary  statement  vt  what  La- 
cy said  about  tbe  dodcet's  being  Weaver's 
did  not  Identlfy^  the  docket  as  that  at  Wea- 
ver. 

Sundry  evidence,  ofCered  by  defradants,  of 
papers  left  wltb  Weaver  at  the  time  of  the 
trial  of  the  detinue  suit,  was  well  disallow- 
ed. There  was  no  evidence  tending  to  show 
sean±  among  Weaver's  papers  or  effects  for 
the  papers  alleged  to  have  besi  lost  In- 
deed, the  testimony  was  that  the  widow  of 
Weaver  only  deferred  that  seon^i.  She  was 
not  brought  as  a  witness,  nor  was  there  any 
other  or  further  effort  by  defendants  shown 
looking  to  the  discovery,  among  Weaver's  ef- 
fects, of  the  papers  sought  to  be  secondarily 
proven. 

The  question  propounded  to  A.  C.  Smith 
on  cross-examination  was  not  erroneously 
disallowed.  No  information  was  given  the 
court  as  to  tbe  purpose  of  tbe  question.  No 
mention  of  "conslgmnent  papers"  bad  been 
before  made  In  the  examination  or  testimo- 
ny of  the  vCitnesses.  No  su^estlon  was 
made  t^at  such  papws  were  lost,  nor  that  a 
predicate  for  tbe  Introduction  of  secondary 
evidence  of  their  contents  was  desired  to  be 
laid.  The  question,  on  its  face,  did  not  to- 
dicate  the  relevancy,  materiality,  or  per- 
tinency of  the  matter  Inquired  about  The 
court  cannot  be  put  in  error  for  disallowing 
such  a  question.  Ph<BnIx  Ins.  Co.  v.  Moog, 
78  Ala.  284,  B6  Am.  Rep.  31 ;  Ross  v.  State, 
189  Ala.  144.  36  South.  718. 

With  the  alleged  docket  of  Weaver  not  In 
evidence  and  secondary  evidmce  of  the  con- 
sigument  papers  Inadmissible,  the  defoise 
necessarily  failed,  in  material  particulars, 
of  support  In  the  evidence.  So  falling,  the 
prima  facie  case  made  by  the  plaintiff  was 
unrebutted. 

There  Is  no  prejudicial  error  in  the  rec- 
ord. The  Judgment  most  be  affirmed. 

Affirmed. 

DOWDBIit^  a  3^  and  SIMPSON  and 

MATFIELD,  JJ.,  concur. 


LOUISVILLE  &  N.  R.  CO.  v.  ELLIOTT. 

(Supreme  Coort  of  Alabama.    Dec.  16,  1909. 
Rehearing  Denied  Feb.  26,  1910.) 

1.  EVIDBHCB  (I  G45*)— EhCPXBT  WlTHXSBBft~ 
EVIOBNCE  AS  TO  COHPinEnCT. 

It  is  not  error  to  exclude  a  question  to  a 

physidan,  who  testified  in  a  personal  Injary  ac- 
tion that  a  competent  sut^eon  who  examined 
plaintiff  at  tbe  tune  of  injury  woold  be  better 
able  to  tell  what  the  injury  to  plaintiff  was. 
whether  that  sui^son  was  a  competent  aur^n, 
where  that  surgeon  was  afterwards  exanuned 
by  the  court,  since  It  was  tor  the  court  to  dedde 
bis  competency. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  2360-2362 ;  Dec.  Dig.  {  64S.*] 

2.  Evidence  (|  606^— Examikatzoh  of  Ex- 
perts. 

A  question  to  an  expert  witness  In  a  per- 
sona] injury  action,  whether  plaintiff  was  able 
at  a  certain  time  to  walk,  calls  for  a  fact,  and  ia 
properly  excluded. 

[Ed.  Note.— For  other  casea  see  Evidencsu 
Cent  Dig.  i  2306;  Dec.  Dig.  |60S.«] 

8.  Damages  (8  216*)— iNSTEtTcnoirs. 

Where,  in  a  personal  injury  action,  the 
aveimeut  of  earnings  actually  lost  by  plaintiff  is 
capable  of  exact  proof,  an  instruction  on  that 
phase,  omitting  the  word  "reasonably"  before 
''compensate,"  is  not  error. 

[Ed.  Note.— For  other  eases,  see  Damage^ 
Cent.  Dig.  {$  548-655;  Dec.  Dig.  |  216.*] 

4.  Dakaoes  (5  216*)  —  IltSTBCOnONS  —  "COK- 
FENSATE." 

An  instruction  on  damages  in  a  personal 
injuiy  action  is  not  erroneous,  because  failing  to 
use  the  word  "reasonably"  before  "compensate," 
since  the  word  "compensate"  means  equal  re- 
muneration, and  could  not  carry  with  it  author- 
ity to  award  more  damages  than  were  actnally 
proved. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  f|  M8-^;  Dee.  Dig.  1  2ia* 
For  other  definitions,  see  Words  and  Phxaae^ 

vol.  2,  pp.  1352-1357.] 

5.  Mastbb  and  Servant  ({  286*)— Ihjubtes 
TO  Bbaseuan  —  Evidence  —  Question  fob 
Jury. 

Where  the  negligence  alleged  by  a  brake* 
man  was  the  allowing  of  a  car  to  be  placed  so 
close  to  another  track  that  an  injuiy  resulted, 
and  there  was  proof  that  it  was  the  duty  of  the 
yardmaster  to  see  that  a  car  was  not  left  in  a 
dangerous  position,  an  aflirmative  charge  for  de- 
fendant could  not  be  based  on  an  absence  of  ev- 
idence as  to  who  placed  the  car  In  its  dangerous 
position. 

[Ed.  Note.— For  other  cases,  see  Haster  and 

Servant  Cent  Dig.  S§  1010-1060;  Dec.  Dig.  f 
286.*] 

6.  Mastbb  and  Servant  (|  291*>— Irjubiss 

TO  Bbakeuan— Instructions. 

Where  the  negligence  alleged  by  a  biakanaa 
was  the  allowing  of  a  car  to  be  placed  so  close 
to  another  track  that  be  was  injured,  and  there 
was  proof  that  it  was  the  daty  of  the  yardmas- 
ter to  see  that  cars  were  not  placed  in  a  dan- 
gerous position,  instmctioos  based  on  liability 
for  acts  of  others  In  placing  the  car  there  are 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Haster  and 
Servant.  Dec.  Dig.  i  291.*] 

7.  Master  and  Servant  (S  291*)— iKJuans 
TO  Bbakeuan— I  NsnucnoNS. 

A  charge,  in  an  action  for-  Injuries  to  a 
brakeman,  falling  to  hypothesize  that  the  uegli* 
irence  alleged  on  tbe  part  of  plaintiff  was  the 
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pnniinatB  eaoM  of  G»  iBjoxy,  1»  pn^zlr  le- 

fnaed. 

|Ed.  Note.— For  other  casea.  see  Master  and 
Servant.  Cent.  Dig.  1  1145;  Dec.  Dig.  I  291.*] 

8.  Masteb  awd  Seevaht  (§  296*)— Injukies 

TO  BrAKEICAN— DUTT  TO  AVOID  OBSTBUO- 

noKS— iKSTBDcrioife. 

An  instruction,  in  an  action  for  Injuries  to 
a  brakeman  by  being  struck  b;  a  car  placed  in 
daoK^rous  proximity  to  the  truck  on  which  he 
vas  riding,  that  if  plaintiff  negligently  failed  to 
look  oat  for  and  to  discover  the  car  that  strode 
him,  etc.,  is  properly  refused,  as  placing  too 
biidi  a  degree  of  care  on  him  to  look  oat  for  oV 
•tractions. 

[Ed.  Note.— For  other  cases,  see  Master  and 
SemnC  Geat.  Dig.  H  1180-1194;  Dee.  Dig.  1 
298.*J 

9.  Mavteb  ahd  Sbbvaht  Q  296*)— Irjubzu  to 
Bkakemait  —  iHSISUCnONS— GoirTaiBUTOBT 

Neougence. 

An  Instmction,  in  an  action  for  Injuries  to 
a  brakeman  by  being  struck  by  a  car  placed  in 
dangeroos  proximity  to  the  track  on  which  he 
was  riding,  that  if  the  plnintiff  by  reasonable 
diiigence  coald  have  seen  the  car  which  struck 
him  in  time  to  have  avoided  being  struck,  and 
failed  to  do  so,  the  jury  should  find  for  defend- 
ant, is  properly  refused,  since,  althongb  plaintiff 
misht  have  been  able  to  see  the  car,  yet,  unless 
be  coold  have  discovered  that  It  was  so  near  as 
to  be  dangenmi,  he  would  not  be  ne^lgant  in 
net  BTDldlag  tt. 

JEd.  Note.— For  other  cases,  sea  Master  and 
Servant.  Cent.  Dig.  H  1180-1194 ;  Dea  Dig.  } 
206.*) 

10.  Master  and  Servant  (fi  296*)— Injuries 
TO  Brakeman  —  Instrdctionb  —  Selection 
OF  Safe  Place  to  Ride. 

In  an  action  for  injuries  to  a  brakeman  by 
beinK  struck  by  a  car  placed  in  dangerous  prox- 
imit;  to  the  track  on  which  be  was  riding.  In- 
stmrtions  presenting  the  question  as  to  the  duty 
of  plaintiff  to  select  a  safe  place  to  ride,  which 
ftiiled  to  state  that  the  danger  of  occupying  the 
place  chosen,  was  either  known  to  plaintiff  or 
so  obrious  ns  to  charsa  l>lm  with  notice,  were 
pmnerly  refused. 

fEd.  Note. — For  otiier  rases,  see  Master  and 
Servant  Cent.  Dig.  H  118f>-1194;  Dee.  Dig. 
f  296.*] 

Appeal  from  Circuit  Gonrt,  J^erson  Coun- 
ty: A.  O.  Ijane,  Judge. 

■Action  by  Steve  Elliott  against  the  Loois- 
vlUe  &  Nashville  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Afflnned. 

The  case  made  by  the  complaint  la  that 
plaintiff  WEB  an  employ^  of  the  Ijoulsville 
k  NashTllIe  Railroad  Company  as  brakeman 
on  a  freight  train,  and  that  while  the  train 
was  passing  through  the  yards  another  car 
or  obstmctloQ  had'  been  left  so  close  to  the 
track  tbat  the  car  on  which  plaintiff  was 
engaged  in  bla  employment  "sidewlped"  or 
struck  the  car  or  other  obstruction,  causing 
the  injuries  complained  of.  The  allegations 
of  the  fifth  count  a*s  to  n^llgence  are  that 
bis  Injuries  were  proxlmat^y  caused  by  neg- 
ligence of  some  person  Id  the  sorice  or  em- 
ployment of  d^aidaot.  who  had  charge  or 
control  oC  the  car  upon  a  railway  of  the  de- 
fendant; that  said  negligence  consisted  in 
tbls:   Tliat  said  person  n^igratly  allowed 
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said  car  to  be  or  remain  so  dose  to  the 
track  of  tlie  railway  over  whl<9i  the  train 
was  running  npon  wlilch  plaintiff  was  riding 
that  It  would  not  admit  of  Uie  passage  of  his 
body  between  said  car  and  said  train  while 
be  was  riding  as  aforesaid  without  coming 
In  contact  thwewltht  and  because  ttLereof. 
while  he  was  riding  as  afweeald,  his  body 
did  come  in  contact  with  said  standing  car, 
proximatdy  causing  his  bijurles  as  afore- 
said. It  Is  also  alle^  tlmt  the  person  in 
the  service  or  emidoymmt  of  defendant  who 
had  diarge  or  control  of  the  car  was  un- 
known to  plaintUL 

The  defenses  were  craitrlbutory  negligence ; 
the  secrnid  count  alleging  It  to  be  that  plain- 
tiff negligently  rode  in  an  Improper  position 
on  the  side  of  the  car,  without  necessity 
therefor,  when  be  passe^  the  car  which 
struck  him.  The  third  plea  alleged  that  he 
negligently  failed  to  see  tbat  the  car  that 
struck  him  as  he  was  passing  it  was  too 
dose  to  clear  him  as  he  was  riding  on  the 
side  ot  another  car.  The  fourth  plea  alleges 
the  n^ligence  to  be  tbat  he  negligently  fail- 
ed to  escape  or  avoid  contact  with  the  car 
that  struck  him  after  he  became  aware,  or 
after  he  would  by  the  exercise  of  reasonable 
diligence  have  been  aware^  of  the  proximity 
of  the  car  that  strudc  him  to  the  car  in  was 
riding  on. 

The  following  charges  were  given  at  the 
request  of  the  plaintiff:  (1)  "The  court  char- 
ges the  Jury  that,  if  they  find  for  the  plain- 
tiff, they  should  give  him  such  damages  as 
will  compensate  htm  for  all  the  earnings 
which  the  evidence  shows  he  has  lost  by  his 
Injuries,  as  well  as  all  the  earnings  which 
the  evidence  reasonably  shows  he  will  lose 
on  account  of  his  Injuries  in  the  future,  If 
the  jury  are  reasonably  satisfied  that  he 
will  lose  earnings  In  the  future  on  account 
of  his  injuries."  (2)  "The  court  charges  the 
jury  that,  if  they  find  for  the  plaintiff  they 
should  award  him  such  damages  as  will 
compensate  hlifl  for  the  pain  and  suffering 
which  he  has  undei^one,  and  will  In  future 
undergo,  on  account  of  his  Injuries,  If  the 
jury  are  reasonably  satisfied  from  the  evi- 
dence that  be  has  been  caused  suffering,  and 
will  in  future  be  caused  to  suffer  pnln,  on 
account  of  his  injuries." 

The  following  charges  were  refused  to  the 
defendant:  (1)  and  (2)  General  afflrmatlve 
charge.  (3)  "Unless  the  jury  belle\-e  from 
the  evidence  with  reasonable  certainty  that 
the  car  was  placed  where  It  was  when  plain- 
tiff was  injured  some  one  who  bad  charge 
or  control  of  a  car  on  defendant's  railway, 
the  jury  cannot  find  for  the  plaintiff  under 
the  fifth  count  of  the  complaint."  (4)  "If  the 
jury  believe  from  the  evidence  tbat  the 
plaintiff  would  by  the  exercise  of  reaaooable 
diligence  have  discovered  that  the  car  which 
struck  him  would  not  clear  him  as  he  passed 
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It  In  tbne  1^  the  enrclae  ot  ordinary  dili- 
gence to  bare  esoaped  being  strnck  by  It, 
the  Jury  must  find  for  the  defendant"  (5) 
"If  the  Jury  brieve  from  the  eTldence  that 
the  i^IntUt  1^  reaaonaUe  dUtgeace  could 
have  seal  the  car  which  etnick  him  in  time 
to  have  avoided  bdn};  etmdE  by  It,  and  fail- 
ed to  see  and  avoid  being  struck  by  It,  the 
Jury  must  find  for  the  defendant**  (8)  "If 
the  Jury  believe  from  tbe  evidence  that  the 
plaintiff  negligently  failed  to  look  out  for  and 
to  discover  the  car  that  struck  him.  and  that 
such  negligent  failure  on  his  part  proximate- 
ly contributed  to  tals  injury,  the  Jury  must 
find  for  tbe  defendant"  *'If  the  Jury  are 
unable  to  determine  from  the  evidence  with 
reasonable  certainty  who  left  the  car  where 
it  was  when  plaintiff  was  struts  by  It  the 
Jury  can  find  fon  tbe  defendant  tqton  nei- 
ther tbe  fourth  nor  the  fifth  counts."  (10) 
Same  as  9,  except  requiring  the  finding  for 
tbe  defmdant.  (11)  "If  the  evidence  as  to 
whether  tbe  car  ttiat  struck  plaintiff  iras 
left  where  It  was  when  plaintiff  was  stnuHc 
by  it  by  a  person  in  defendant's  service  In- 
trusted with  snperlnt«idence,  whilst  In  the 
exnclse  of  superintendence,  or  by  a  person 
in  defendant's  service  In  charge  or  control 
of  the  car  on  Its  railway,  or  by  a  mere  fel- 
low ser\'ant  of  the  plaintiff.  Is  in  equipoise, 
and  tbe  Jury  ere  unable  to  determine  from  It 
with  reasonable  certainty  which  one  of  the 
three  so  left  the  car  where  it  struck  the 
plaintiff,  the  Jury  must  find  for  the  defend- 
ant" (12)  "If  the  Jury  believe  from  the  ev- 
idence that  the  plaintiff  at  tbe  time  he  was 
injured  was  riding  on  the  side  of  a  moving 
car,  whCT  be  conld  Just  as  well  have  per- 
formed his  duty  while  riding  on  top  of  the 
car,  instead  of  on  the  side  of  It  and  if  the 
Jury  believe  from  the  evidence  that  It  was 
safer  to  ride  on  the  top  than  on  the  side  of 
the  car,  the  jury  must  find  for  the  defend- 
ant" 03)  "The  plaintiff  was  required  by 
the  law  to  select  a  safer  way  of  riding  tbe 
cars,  If  there  was  a  safer  waji*than  riding  on 
the  side  of  the  car,  provided  tbe  plaintiff 
could  reasonably  have  performed  tbe  duties 
he  was  required  to  perform  while  riding  in 
such  safer  way."  (15)  "If  the  Jury  believe 
from  the  evidence  that  the  plaintiff  at  tbe 
time  he  was  Injured  was  riding  on  tbe  side 
of  a  moving  car  without  necessity  therefor, 
and  that  he  should  have  ridden  In  a  safer 
place,  and  reasonably  have  pei*formed  bis 
duties  In  such  safer  place,  the  Jury  must  find 
for  the  defendant." 
Judgment  was  for  the  sum  of  $5,000. 

Tillman.  Grubb,  Bradley  ft  Horrow,  for  ap- 
pellant Frank  S.  White  ft  Sons,  for  appellee. 

SIMPSON,  J.  This  action  was  brought  by 
the  appellee  against  tbe  appellant  for  dam- 
ages on  account  of  a  personal  injury  received 
by  the  plaintiff  while  an  employ^  of  tbe  de- 
fendant All  of  the  counts  of  the  complaint 
were  eliminated,  except  the  fifth  count  of  the 


amended  complaint  on  which  the  case  was 
submitted  to  the  Jury. 

During  the  examination  of  tbe  witness  Dr. 
Lowery,  he  testified  that  a  competent  sur- 
geon who  examined  the  jdalntJff  at  the  time 
be  was  hurt  would  be  In  a  better  situation 
to  tell  whether  tbe  plaintiff  had  a  fractured 
pelvis  than  the  witness,  and  that  he  knew 
Dr.  Pressley.  D^^ant^s  connsti  asked  this 
witness,  "Is  he  a  competent  surgeon?"  to 
whidi  <]neatl<m  the  plaintiff  objected,  and 
the  court  sustained  the  objection.  There  is 
no  error  in  this.  Without  tlie  testimony  of 
Dr.  Premley,  it  would  be  immaterial  whether 
be  was  competent  or  not  He  was  subse- 
quently oamlned,  and  testified  as  to  his 
medical  education  and  his  experience  In  tbe 
practice.  It  was  for  the  Jary  to  determine 
what  weight  to  give  to  his  testimony  (Blr- 
mlngfaam  By.  ft  Elec  Go.  t.  Sllard,  135  Ala. 
435,  447, 33  South.  276),  while  it  was  the  prov- 
ince of  the  court  to  determine  bis  competency 
to  testify  as  an  ecpert  which  the  court  did, 
by  admitting  his  testimony  (Bucyc.  Bv.  5^; 
Ooasting  Co.  v.  Tolson,  iS»  V.  S.  6^.  11  Sup. 
Gt.  6S8,  35  U  Bd.  270;  B.  B.  Go.  v.  Warren, 
137  n.  S.  348y  11  Sup.  Ot  96,  34  U  Ed.  681; 
Gulf  City  ins.  Go.  v.  Stephens,  51  Ala.  121, 
125). 

The  court  holds  tbat  there  was  no  error  in 
sustaining  the  et^eetlon  to  tbe  question  to 
the  witness  Xyr.  Pressley,  "Was  he,  at  that 
tlm^  able  to  walk  without  a  stick?"  as  it 
called  for  a  fact,  and  not  for  the  opinion  of 
the  expert  witoess.  Hie  auestlon  suggested 
by  the  court  was  Uie  proper  one  to  be  asked. 

There  was  no  error  in  giving  fAarges  1  and 
2,  requested  by  tbe  plaintiff.  The  amount  of 
earnings  actually  lost  by  the  plaintUf  was  ca- 
pable of  exact  proof,  and  the  charges  were 
not  defective  by  the  omission  of  the  word 
"reasonably"  before  "compensate."  As  to  the 
other  damages  anUunrlzed  by  the  first  charge. 
It  provides  only  fear  earnings  which  tlie  evl- 
dmce  **reasonably  idiows,"  etc.,  and  In  the 
second  it  is  only  for  pain  and  suffering  which 
the  "Jury  are  reascmably  sattsfled  from  the 
evidmce"  has  been,  or  will  be  caused,  etc. 
Moreover,  the  word  "comprasate"  denotes 
equal  remuneration,  and  could  not  carry  with 
It  an  authority  to  award  more  damages  than 
were  actually  proved. 

Tbe  appellant  <dalms  that  the  general 
charge  should  have  been  given  in  favor  of  the 
defendant,  because  there  was  no  proof  as  to 
who  placed  the  car  in  tbe  petition  of  prox- 
imity to  the  track  on  which  plaintiff  was 
moving,  and  also  because  the  complaint  al* 
leges  that  tbe  person  in  (barge  of  said  car  Is 
not  known,  and  that  fact  Is  not  proved. 
While  It  is  true  that  tbe  burden  rests  on  the 
plaintiff  to  prove  the  allegations  of  bis  com- 
plaint, and  while  It  Is  true  tbat  there  Is 
no  definite  proof  as  to  who  placed  the  car 
whwe  it  was,  yet  the  negligence  allied  is  in 
allowing  "said  standing  car  to  be  or  remain 
so  close  to  the  track,"  etc.,  and  there  is  evi- 
dence tending  to  show  tbat  It  Is  the  duty  of 


Digitized  by  Google 


GRAIN  T.  STATE. 


81 


the  T^xdnoMter  to  see  tbat  no  car  Is  left  In 
sncb  position  as  to  be  dangerons  to  a  pereon 
CO  6n1j  00  another  car  morlng  on  ttie  nearby 
tmik.  It  was  therefore  a  matter  for  tbe 
jmy  to  find  whetlier  said  car  had  been  allow- 
ed to  remain  there  as  a  result  ot  the  negU- 
gmce  of  the  jardmaster.  Tenn.  Goal,  Iron 
&  B.  R.  Co.  T.  Hayes.  97  Ala.  201,  200.  12 
Sooth.  98;  K.  G,  M.  &  B.  B.  B.  Co.  t.  Bnr^ 
ton,  9T  Ala.  2M^  262.  12  Soatb.  88;  Jones  t. 
E.  a,  Ft  8.  &  M.  B.  R..  178  Mo.  92S,  77  S. 
W.  88a  101  Am.  St  Sep.  484. 

The  case  of  Tnck,  Adm'r,  r.  L.  &  M.  R.  R., 
S6  Ala.  IfiO;  12  South.  168,  is  not  analogous 
to  this  ca8&  In  ttiat  case  it  was  shown  that 
K  was  not  an  nnnsnal  occurrence  for  a  tall 
bolt  to  draw  out.  and  that  it  was  one  of  the 
tiBoal  accidents  which  might  happen,  wlOiout 
negligence.  In  the  present  case  the  car  could 
VIA  be  placed  or  left  where  It  was  without 
ne^lgmee  some  one,  and  If  it  was  the  du- 
ty of  the  yardmaster  to  sea  that  the  cars  were 
not  left  In  such  position,  the  burden  rested  on 
tbe  defendant  to  negative  the  prnnmptlon, 
br  fiicts  showing  how  the  car  did  hai^en  to 
betherei 

As  to  the  question  of  knowledge  as  to  who 
was  yardmaster,  the  case  of  Ala.  Great  So. 
By.  T.  Davis,  119  Ala.  S75.  GS8,  21  South. 
8^  held  that  the  general  charge  should  have 
■been  gtven.  because  a  similar  averment  was 
disproved.  In  the  present  case  the  averment 
was  not  disproved;  but,  on  the  contrary, 
the  plaintiff  testified  that  "they  had  been 
cbanging  yardmasters  at  the  time  I  [he]  got 
hnrt  I  do  not  know  who  it  was  at  that 
time.** 

There  was  no  error  In  the  refusal  to  give 
charges  3,  9,  10,  and  11,  requested  by  the  de- 
faklant  These  charges  relate  only  to  the 
fact  as  to  who  placed  the  car  In  the  position, 
while,  as  before  stated,  the  n^llgence  com- 
pbUned  of  Is  allowing  the  car  to  be  and  re- 
main in  such  position,  and.  if  it  was  tbe  duty 
of  the  yardmaster  to  see  that  no  car  was  al- 
lowed to  remain  In  a  position  of  danger,  it 
mattos  not  who  placed  it  fliere. 

There  was  no  error  In  tbe  refnsal  to  give 
chai^  4,  as  It  failed  to  hypothesize  th&t  the 
n^gence  alleged  was  the  proximate  cause 
of  tbe  injury. 

There  was  no  wror  In  the  refnsal  to  give 
diarge  S,  requested  by  the  defendant,  as  It 
placed  a  higher  degree  of  care  on  the  plain, 
tur  in  the  matter  of  looking  out  for  obstmc- 
tUms  than  tbe  law  or  tbe  evidence  Justifies. 

There  was  no  error  in  the  refusal  to  give 
the  fifth  ("bargs  requested  by  the  defendant 
Although  the  plaintiff  mls^t  have  been  able 
to  *^  the  car,"  yet,  unleu  he  could  have  al- 
so discovered  that  it  was  so  near  as  to  be 
dangerous,  he  would  not  be  guilty  of  contrlb- 
story  negligence  In  not  avoiding  It 

There  was  no  error  In  the  refusal  to  give 
diarges  12, 13,  and  15,  requested  by  tbe  de- 
fendant, "prcBcntlng  the  question  as  to  the 


du^  of  plaintiff  to  select  the  safer  phiee  to 
ride."  Said  charges  failed  to  state  that  the 
danger  of  occupying  the  place  chosen  was  et 
tho*  known  to  the  plaintiff,  or  so  obvious  as 
to  charge  bim  with  notice.  In  addttlcm.  Jus- 
tice McOLELLAN  thinks  that  plea  2  does  not 
cov«r  the  negligent  selection  charged. 

We  cannot  eay  tliat  the  amount  ot  the 
verdict  is  so  excessive  as  to  Justify  this  court 
in  setting  aside  the  Judgment 

Tbe  Juc^ment  of  the  court  is  aflbmed. 

Affirmed. 

McCLELLAN,  MAYFimJD,  and  SAYRB, 
JJ.,  concur. 


GRAIN  V.  STATB. 
(Supreme  Court  of  Alabama.    Feb.  10^  IftLO. 
BehearipK  Denied  Feb.  28*  1010.) 

1.  Witnesses  (|  267»)— Cboss-Examination— 
Scope— Discretion  of  Court. 

While  much  latUade  ia  permissible  on  the 
cross-examination  of  a  witness  touching  his  sin- 
cerity, memory,  etc.,  even  to  the  asking  of  Ir- 
relevant qneations,  the  matter  rests  largely  In 
tbe  discretion  of  uie  trial  court 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  1  923;  Dec  Dig.  S  267.*] 

2.  CamiNix  Law  (|  U70%*>  —  Appeal  — 
Hasuless  Ebbob  —  ExAuinATiOH  OF  Wrr- 

NESS. 

Where  attuaed  did  not  dispute  that  he  shot 
and  killed  deceased  on  tlie  date  mentioned,  so 
tbat  the  hour  of  the  da;  was  not  material,  be 
was  not  prejudiced  by  tbe  court's  refvsal  to 

fiermit  a  witness,  who  bad  testified  tbtit  he 
ooked  at  the  clock  just  before  the  shooting  and 
it  was  then  10  minutes  past  11  o'clock,  to  an- 
swer where  the  hands  of  the  clock  were  pointing 
at  the  time. 

[Ed.  Note.— For  other  cases,  see  (Mmlnal  Law, 
Cent  Dig.  i  8129;  Dec.  Dig.  1 11701i.«l 

3.  CantiNAL  Law  ({  631*)— Evidekce^ow- 
rEsaioNs— Pbedicate. 

Id  laying  a  predicate  for  tbe  admission  of 
confessions,  a  question  whether  any  promises, 
threats,  or  Inducements  were  made  to  defend- 
ant, before  be  made  the  statements  sought  to  be 
proved,  was  not  objectionable  as  calling  for  a 
coDcluBion. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S  1214;  Dec  Dig.  S  531.*] 

4.  Homicide  (5  150*)— Evidence— Malice. 

Where  accused,  after  shooting  deceased, 
came  back  In  a  short  time  to  where  deceased  was 
lying,  ordered  witness  away,  and  shot  several 
times  at  witness  as  be  ran  away,  queetions  as 
to  whether  defendant  came  back,  and  what  he 
said  or  did,  were  admissible  as  tending  to  show 
malice. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  81  286,  287 ;  Dec.  Dig.  f  156.*] 

5.  Cbiminal  Law  (J  756*)— Instbuctionb— 
Evidence. 

It  is  not  error  for  tbe  court  In  its  general 
charge  to  state  the  tendencies  of  the  evidence 
for  the  state  and  defendant. 

[Ed.  Note. — For  other  cases,  see  Criminal  Lew, 
Cent.  Dig.  {  17G8;  Dec.  Dig.  |  75fl.«l 

6.  Criminal  Law  (8  798*)  -  -  Instbuctiows  — 
Reasonable  Doubt. 

Instructions  requlrine  a  verdict  of  acquit- 
tal in  case  any  one  of  the  jury  entertained  a 
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reasonable  doubt  of  defMidant's  guilt  were  prop- 
«rl7  refused,  since  that  Bituatlon  called  only  for 
a  mistrial,  aDd  oot  an  acquittal. 

[Eld.  Note.— For  otber  cases,  see  Grimtnal  Law, 
Cent.  Dig.  1 1940 ;  Dec  Dig.  {  79a»] 

7.  Statdteb  13»)— FoBM  OF  Passagb— Rb- 

TITBH  FROM  COHlfriTEEB. 

Act  Feb.  26,  1907  (Loc  Acts  1907,  p.  238). 
providing  for  the  drawing  of  juries  in  capital 
cases  in  Jeffersop  count;,  is  ouconstitutional,  be- 
cause reported  back  from  a  different  standing 
committee  from  that  to  which  it  was  referred  in 
the  House,  in  violation  of  Const  1901,  S  62,  de- 
claring that  DO  bin  shall  become  a  law  until  it 
shall  have  been  referred  to  a  standing  committee 
of  each  House,  acted  on  b;  such  committee  in 
session,  and  returned  therefrom. 

[Ed.  Note.— For  other  cases,  see  Statute, 
Oettt  Dig.  i  10;  Dec.  Dig.  fiA^ 

Appeal  from  Orlmlnal  Court,  Jefferson 
<3oiin^;  S.  L.  Wearar,  Judge. 

George  Grain  was  convicted  at  mnrdw, 
and  he  appeala.  Bevosed  and  remanded. 

The  jury  law  referred  to  can  be  found  In 
Af ts  1907,  p.  238,  and  the  record  shows  that 
the  Jory  was  drawn  under  said  act,  and  not 
under  the  previous  act  relative  to  the  draw- 
ing of  the  Juries. 

The  following  charges  were  refused  to  the 
defendant: 

"(1)  ^e  court  charges  the  jury  that  the 
law  presumes  the  deteudant  to  be  innocent 
of  the  commission  of  any  crime,  and  this 
presumption  continues  to  grow  In  his  favor 
step  by  step  until  yon  are  satisfied  beyond 
all  reasonable  doubt  of  his  guilt,  and  you 
cannot  And  the  defendant  guilty  of  a  crime 
within  the  indictment  until  the  evidence 
within  the  case  satisfies  you  beyond  all  rea- 
sonable doubt  of  his  guilt;  and  so  long  as 
you,  or  any  one  of,  you,  have  a  reasonable 
doubt  as  to  the  existence  of  any  of  the  ele- 
ments necessary  to  constitute  any  of  the 
crime  or  crimes  within  the  indictment,  you 
should  find  the  defendant  not  guilty."  "(S)  I 
charge  you,  gentlemen  of  tfie  jury,  that  if 
either  one  of  your  minds  has  a  reasonable 
doubt  from  all  the  evidence  In  this  case  of 
tiie  gollt  of  the  defendant,  then  It  is  your 
duty  to  render  a  verdict  of  not  guilty." 

Frank  8.  Andress,  for  appellant.  Alexan- 
der M.  Garber,  Atty.  Gen.,  for  the  State. 

DOWDELL,  a  J.  While'  It  Is  true  that 
much  latitude  Is  permissible  upon  the  cross- 
examination  of  a  witness  touching  bis  sin- 
cerity, memory,  etc.,  even  to  the  asking  of 
questions  Irrelevant  to  the  Issues  in  the  case, 
yet  it  Is  a  matter  that  must  of  necessity  rest 
largely  In.  the  wise  discretion  of  the  trial 
court 

In  the  preseut  cose  there  was  no  dispute 
that  the  defendant  shot  and  killed  the  de- 
ceased on  the  mentioned  date,  and  conse- 
quently It  was  Immaterial  at  what  hour  of 
the  day  It  was  done.   The  witness  Mwri- 


wether  testified  on  his  direct  examination 
that  he  looked  at  the  clock  just  before  the 
shooting,  and  It  was  10  minutes  past  II 
o'clock.  On  his  cross-examination  he  was 
asked  where  the  hands  of  the  clock  were 
pointing,  to  which  question  the  solicitor  ob- 
jected, and  the  objection  was  sustained. 
While  the  question  was  not  an  Improper  one 
as  touching  the  knowledge  and  accuracy  of 
the  witness  as  to  the  precise  time  of  the 
shooting,  and  might  well  have  been  permit- 
ted, we  are  unable  to  see  that  the  defendant 
was  prejudiced  by  its  refusal.  In  view  of  the 
fact  that  the  defendant  did  not  deny  the 
shooting  of  the  deceased.  We  are  satisfied 
that  no  Injury  resulted  therefrom  to  the  de- 
fendant, and,  such  being  the  case,  the  ruling. 
If  erroneous,  should  not  constitute  reversible 
error.   Code  1907,  S  6264. 

In  the  laying  of  a  predicate  for  the  Intro- 
duction of  evidence  of  confessions  made  by 
the  defendant  the  question,  "Were  there 
any  promises,  threats,  or  Inducements  made 
to  the  defendant  before  the  statements  were 
made  by  him?"  Is  not  open  to  the  objection 
tliat  It  called  for  a  conclusion  of  the  wit- 
ness, and  was  properly  allowed  by  the  court 

When  taken  In  connection  with  the  dec- 
laration, made  by  the  defendant  after  the 
shooting,  that,  if  the  deceased  was  not  dead, 
he  (defendant)  would  go  back  and  finish  him, 
the  questions  by  the  solicitor,  "Did  he  come 
back?"  and  "What  did  the  defendant  then  say 
or  do?"  were  properly  allowed  as  against 
the  objections  stated.  The  bill  of  exceptions 
recites:  "The  court  overruled  the  objection, 
and  allowed  the  witness  to  testify  what  the 
defendant  said  and  did  at  that  time.  To 
which  overruling  the  defendant  then  and 
there  duly  excepted,"  The  evidence  showed 
that  the  defendant  came  back  In  a  short 
\  time  to  where  the  deceased  was  shot  and 
was  lying,  and  ordered  the  witness  away, 
and  shot  several  times  at  witness  as  he  ran 
away.  This  evidence  was  admissible  as  tend- 
ing to  show  malice. 

The  court  In  Its  general  charge  to  the  Jury, 
In  submitting  the  Issues,  stated  the  tenden- 
cies of  tlie  evidence  for  the  state  and  defend- 
ant without  an  Invasion  of  the  province  of 
the  jury,  tn  the  admission  of  evidence  the 
court  necessarily  passes  upon  Its  tendency  as 
proof  as  matter  of  law. 

Written  charges  numbered  1  and  8,  refused 
to  the  defendant,  were  palpably  and  Inher- 
ently bad.  Each  of  said  charges  required 
a  verdict  of  not  guilty  if  any  one  of  the  jury 
entertained  a  reasonable  doubt  of  the  de* 
fondant's  guilt.  This  Is  not  the  law.  So 
long  as  any  one  of  the  Jury  has  a  reasonable 
doubt  of  the  defendant's  guilt  there  can  be 
no  conviction ;  but  such  a  state  of  the  case 
does  not  authorize  an  acquittal,  the  result 
would  be  a  mistrial. 

Since  writing  the  foregoing  part  of  this 
opinion  a  supplemental  brief  by  counsel  for 
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appellant  hu  come  Into  oar  bands,  wherein 
It  is  Qrsed  tliat  the  epecial  act  which  pro- 
vides for  the  drawing  of  juries  In  capital 
eases  In  J^erson  comity,  and  under  which 
the  Jury  In  the  present  case  was  drawn,  ap- 
prored  February  26,  1907  (Loc  Acts  1907,  p. 
23S),  Is  unconstitutional  and  void.  An  In- 
spection of  the  journals  of  the  Legislature 
diflcloeee  that  In  the  passage  of  said  act, 
which  originated  In  the  House,  the  btll  upon 
Its  introduction  was  referred  to  the  standing 
committee  on  local  legislation,  and  was  never 
reported  back  by  that  committee,  but.  In- 
stead thweof.  was  reported  back  to  the 
Boose  by  a  different  standing  committee,  to 
wit,  the  Jadlclary  committee.  This  was  a 
palpable  violation  of  section  62  of  tbe  Consti- 
tution of  1001.  which  la  as  follows:  "No 
bill  shall  become  a  law  until  It  shall  have 
beoi  referred  to  a  standing  committee  of 
each  Houses  acted  upon  by  such  committee 
In  session  and  returned  therefrom,  which 
Cacto  shall  affirmatively  a[^>ear  upon  the  Jour- 
nal of  each  House.**  See  Tyler  v.  State,  48 
South.  672;  Walker  r.  City  of  Montgomery, 
139  Ala.  408,  86  Sonth.  23.  Tlw  act  in  ques- 
tion must  be  declared  void. 

It  affirmatively  appears  from  the  record  In 
this  case  that  the  special  Jurors,  45  In  num- 
ber, drawn  for  tbe  special  venire,  and  from 
which  tbe  Jury  that  tried  the  defendant  were 
selected  and  impaneled,  were  drawn  under 
said  void  statute.  The  jury,  therefore,  that 
tried  the  defendant,  was  unauthorized  by 
law.  Tbe  conviction  and  sentence  was  il- 
legal. It  follows  that  the  Judgment  appealed 
from  must  be  reversed,  and  tbe  cause  re- 
manded for  another  trial  according  to  law. 

Reversed  and  remanded. 

ANDERSON,  SAYBE,  and  BYANS,  JJ., 
eoucor. 


BOGEBS  T.  STATE. 

(SnpmM  Court  of  Alabama.   Feb.  8, 1910. 
On  Behearing;  Febw  20^  1910.) 

1.  OnviHAt.  Law  (1 622*)— TKUir-SsvEiAif oi 
— Tiiis  roB  Motion. 

Under  coart  rale  31  (Code  1007,  p.  152^. 
BTDTldiaK  that  a  severance  in  a  capital  case  ahall 
be  deemed  waived  nnleM  claimea  at  or  before 
arraignment,  a  motion  for  Reverance.  not  made 
aatil  defendant  had  been  arraigned  and  pleaded 
aot  guilty,  was  properly  denied. 

fEd.  Note.— For  other  cases,  see  Criminal  Law, 
Gent.  Dig.  1 1886;  Dee.  Dig.  |  622.*] 

S.  IwoimnEirr  Awn  Tv^nnwATiON  {|  ISft*)  — 
Cbtvinat.  Law  <%  279*>  — Plsa  nr  Abatb- 
mrr— Monon  to  Quash. 

It  Is  within  the  discretion  of  the  trial  court 
to  dedine  to  receive  a  plea  la  abatement  to  the 
IndictmeDt  and  to  overrule  a  motion  to  quasb, 
Boc  presented  until  after  plea  of  not  guilty. 

fEd.  Note.— For  other  caaea,  see  Indictment 
and  Tofomifltlon.  C^nL  niK.  I  473:  Dec.  PIje. 
I  ISO;*  Criminal  Law,  Cent  Dig-  S  643;  Dec. 
Dir.  1  279.*1 


On  Rehearing. 

3.  Cbimiitai,  Law  (S  1160^*)— Appgax^Habx- 
LEsa  EBBoa— Draw  IRQ  of  Jury. 

A  conviction  for  a  capital  crime  will  not  be 
reversed  because  tlie  Jary  was  drawn  tinder  tlie 
invalid  jury  act  of  1907  (Loc.  Acte  1007,  p.  238), 
where  the  record  shows  a  compliance  with  the 
pre-eziBting  law.  both  as  to  tbe  drawing  of  the 
jury,  the  ordering  of  the  venire,  and  the  return 
of  the  sheriff. 

fEd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  8  3114 ;  Dec.  Dig.  {  1166V4.*) 

4.  JuET  (g  66*)— Dbawino  Jdbv— "Codbt." 

Where  a  minute  entry,  reciting  the  draw- 
ing of  a  jur;  In  a  capital  case,  stated  that  the 
"court"  proceeded  to  puhlicly  draw  from  the 
Jury  box  as  provided  by  iaw,  etc.,  and  it  ap- 
peared that  the  court  consisted  of  two  judges, 
the  word  "court."  as  there  used,  mnat  be  held 
to  mean  the  presiding  judge. 

I Ed.  Note.— For  other  cases,  see  Jury,  Cent, 
g.  I  284;  Dec.  Dig  |  GO.* 
For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1672-1682;  voL  8,  p.  7622.] 

Appeal  from  Criminal  Court,  Jefrerstm 
County;  S.  L.  Weavor,  Judge. 

Joseph  Rogers  was  convicted  of  murder, 
and  he  appeals.  Affirmed. 

The  record  shows  that  the  defendant  was 
arraigned  on  April  15,  1900,  and  pleaded  not 
guilty,  when  a  day  was  set  for  his  trial,  and 
Jurl«  ordered  drawn.  The  arraignment  was 
of  Joseph  Rogers  and  Jim  Powell,  charged 
In  the  same  indictment  with  the  crime  of 
murder.  On  April  27th  the  defendant  Sled 
the  motion  to  quash  tbe  indictment,  and 
also  demanded  a  severance  upon  the  contin- 
uance of  the  cause  to  May  18,  1909.  On 
that  day  the  defendant  rraewed  his  demand 
for  a  severance,  and  also  called  attention  to 
the  motion  to  quash  the  Indictment,  and  filed 
a  plea  In  abatement,  which  the  court  denied. 
The  defendant  thea  moved  the  court  to  al- 
low him  to  substitute  the  indictment  and  his 
plea  In  abatement,  which  was  denied.  The 
defendant  then  requested  to  hear  him  on  bis 
motion  to  quash  the  Indictment,  which  was 
also  denied ;  be  reserving  exertions  at  the 
time  to  each  action. 

AUm  ft  Bell,  for  appellant  Alexander  U. 
Ghirber,  Atty.  Oen.,  for  the  State; 

ANDERSON,  J.  Tbe  record  shows  that 
tbe  motion  for  a  severance  was  not  made  nn> 
til  some  days  after  the  defendant  was  ar- 
raigned and  pleaded  not  guilty.  The  action 
of  the  trial  court  in  refusing  said  motion 
will  not;  thertfore,  be  revised  upon  this  ap- 
peal. Rule  31,  p.  1025,  vol.  2,  Code  1UU7; 
Hudson  V.  State,  187  Ala.  60,  S4  Sonth.  854; 
Miller  T.  States  130  Ala.  1,  30  South.  879; 
Austin  T.  State,  189  Ala.  14,  35  South.  878. 
Nor  will  the  action  of  tbe  trial  court  be  re- 
vised for  declining  to  receive  the  plea  .in 
abatement  to  the  Indictment  and  In  over- 
mllng  tbe  motkm  to  giUBh  same,  as  they 
botb  came  after  the  deftaidant  had  pleaded 
"not  gnllty"  to  the  Indictment.  Crawford  v. 
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State.  112  Ala.  1.  21  Booth.  214;  Moorer  t. 
State,  115  Ala.  119,  22  South.  682. 

The  judgment  ot  the  criminal  court  la  af- 
firmed. 

Affirmed. 

McGLELLAN,  HATFIELD,  and  SATRE. 
JJ^  concur. 

On  R^earlQg. 

ANDERSON,  J.  It  has  been  saggested  for 
the  first  time  upon  this  application  that  the 
Jury  that  tried  this  case  was  drawn  and 
organized  under  the  act  of  1907  (Loc.  Acts 
1907,  p.  238),  which  was  declared  unconstltu- 
tlonal  in  the  case  of  Grain  t.  State,  52  South. 
SI.  It  la  true  that  said  act  has  been  con- 
demned ;  bat  the  record  In  the  present  case 
shows  a  compliance  with  the  law  as  It  ex- 
isted before  the  attempted  enactment  of 
1907,  both  as  to  the  drawing  and  ordering  of 
the  venire  and  the  return  of  the  sheriff. 

It  Is  Insisted,  however,  that  the  minute 
re<dtal  shows  that  the  special  jury  was 
drawn  by  the  conrt,  Instead  of  the  judge, 
and  falls  within  the  Inflaence  of  the  case  of 
Scott  T.  State,  141  Ala.  39,  87  South.  366. 
The  minute  entry  does  recite  that  the  jury 
was  drawn  by  the  court ;  but  It  also  recites 
that  "the  court  proceeds  to  publicly  draw 
from  the  jury  box  as  provided  by  law,"  etc., 
which  differentiates  It  from  the  Scott  Case, 
supra,  and  brings  It  within  the  Influence  of 
the  case  of  Gray  v.  State,  39  South.  621. 

Counsel  for  appellant  suggest  that  the 
Oray  Case  must  not  control  the  one  at  bar, 
for  the  reason  that  there  are  two  judges  of 
the  court,  and  that  "the  court,"  as  used  In 
the  minute  entry,  did  not  mean  the  presiding 
Judge.  We  think  that,  If  the  court  proceed- 
ed as  provided  by  law  to  draw  the  jury,  the 
word  "conrt"  necessarily  means  the  presid- 
ing Judge,  and  not  the  other  Judge  of  said 
court. 

There  Is  nothing  in  this  record  to  show 
that  the  law  was  not  compiled  with  as  to  the 
drawing,  service  of  copy  of  venire,  and  or- 
ganizatlon  of  the  Jury. 

The  application  must  be  overruled. 


OBATBS  et  ml  V.  STATE. 
(Sapreme  Court  of  Alabama.    Feb.  26,  1910.) 
Statutes  (J  13*)— Fobm  of  Passage— Retubw 

noil  COHHITTEES. 

Act  Feb.  26,  1907  (Loc.  Acts  1907,  p.  238), 
providing  for  the  drawing  of  Juries  in  capital 
cases  in  Jefferson  county,  is  nnconstitudonal, 
because  reported  back  from  a  different  standing 
committee  from  that  to  which  it  was  referred 
in  the  House,  in  violation  of  Const.  1901.  {  62, 
declarinK  that  no  bill  shall  become  a  law  until 
it  shall  nave  been  referred  to  a  standing  com- 
mittee of  each  House,  acted  up<m  by  sach  com- 
mittee in  session,  and  returned  therefrom. 

[Ed.  Note.—  For  other  cases,  see  Statutes, 
Cent  Dig.. 1 10;  Dec  Dig.  $  18>] 


Appeal  from  Crlmhial  Court,  Jefferson 
County;  William  E.  Fort,  Judge. 

Will  Oraves  and  others  were  c<mvlcted  of 
crime,  and  appeal.  Rehearing  granted,  judg- 
ment reversed,  and  cause  remanded. 

Frank  S.  Andreas,  for  appellants.  Alex- 
ander M.  Garber,  Atty.  Gen.,  for  the  State. 

EVANS,  J.  On  application  for  rehearing, 
the  constitutionality  of  the  act  under  which 
the  special  venire  was  drawn  In  this  case  is 
raised.  No  brief  for  the  defendants  came 
Into  the  hands  of  the  court  upon  tbe  first 
bearing.  The  question  of  the  constitutionali- 
ty of  this  act  was  raised  for  the  first  time 
In  this  court  in  the  case  of  George  Grain  v. 
State  of  Alabama  (decided  at  the  present 
term)  52  South.  31,  after  the  first  opinion 
In  this  case  was  handed  down.  It  was  there 
decided  that  the  act  In  question  was  uncon- 
stitutional by  reason  of  the  fact  that  It  was 
referred  to  one  standing  committee  In  tbe 
House  of  Representatives  and  reported  back 
by  another  standing  committee,  which  wss 
in  violation  of  section  &i  of  the  Constitution 
of  1901.  Upon  the  authority,  therefore,  of 
the  case  of  Grain  v.  State,  supra,  the  applica- 
tion for  rehearing  is  granted,  the  Judgment 
of  affirmance  set  aside,  judgment  of  reversal 
entered,  and  the  cause  Is  remanded. 

Reversed  and  remanded. 

DOWDBLI^  a  J.,  and  ANDERSON  and 
SAYBB^  JJ.,  concur. 


THOMAS  V.  STATE. 
(Supreme  Court  of  Alabama.    Dee.  16^  1900. 
Beheariof  Denied  Feb.  26,  19ia) 

1.  Gbiuinal  Law  (8  1125*)- Appeal— Mono  w 
IN  Abrest— Recobd. 

A  motion  in  arrest  of  judgment  and  the 
ruling  thereon  must  be  shown  in  the  record 
proper,  and  cannot  be  reviewed  when  shown  only 
in  tbe  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  2949 ;  Dec.  IMg.  i  1125.*] 

2.  ANIMALS  (6  45*)— MALICIOOS  iKJUBT-nAV- 

ri  DA  viTB—VALiDiTT— Appeal. 

Where  an  affidavit  In  a  prosecution  for  ma- 
liciously disabling  stock  la  void,  it  will  not  sup- 
port a  conviction,  and  the  court  on  apn^ 
would  have  to  take  the  point  on -Its  own  motion. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Dec.  Dig.  {  45.*] 

8.  ANDIAL8  (S  46*}— Malicious  Injubt— Ar- 

riDA  V  it— Sumi^IEHCT. 

Code  1907,  i  6230,  provides  for  the  pnnish- 
ment  of  persons  wantonly  and  maliciously  in- 
juring animals.  Section  7161,  subd.  71.  provides 
the  form  of  the  Indictment  for  mslicions  Injury 
to  animals.  Sections  7132  and  7161  make  the 
Code  form  as  to  Indictment  sufficient.  Heli, 
that  an  affidavit  In  a  prosecution  for  nkalicioDsly 
disabling  stock,  whidi  complies  with  the  foim 
provided  by  section  7161.  subd.  71,  Is  not  void, 
since  the  affidavit  need  be  no  more  extensive  or 
particular  than  an  Indictment 

[Ed.  Note.— For  other  eutta,  see  awIimI^ 
Cent  Dig.  I  130;  Dec.  Dig.  {  4S.«] 
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Appeal  from  Orlmlnal  Court,  Jefferson 
Connty;  6.  I*  Weaver,  Judge. 

John  ThomaB  was  conTicted  of  wantonly 
or  malicloasly  disabling  or  Injuring  itodc, 
and  be  appeals.  AiOrmed. 

The  affldarlt  was  as  follows  (omitting  the 
fonoal  charging  part) :  "That  John  Thomas, 
within  12  months  before  making  this  afflda- 
Tit.  In  said  county,  onlawfally,  wantonly,  or 
maliclonsly  disabled,  dlsflgared,  or  Injured  a 
mol^  the  property  of  affiant,  against  the 
peace  and  dignity  of  the  state  of  Alabama." 
After  Terdlct,  the  defendant  moved  In  ar- 
rest of  Judgment ;  but  this  Is  shown  by  the 
bill  of  excct)tion8.  and  la  not  shown  otherwise 
in  the  record. 

0.  D.  Comatock  and  Tassar  L.  Allen,  for 
appelant  Alexander  11.  Oarber,  Atty.  Oen., 
toe  tiie  Stat& 

AlfDSXaaGSf,  J.  me  motl<»i  In  arrest  of 
judgment  and  the  ruling  therecm  most  be 
itaown  In  the  record  proper,  and  cannot  be 
reviewed  wbei  shown  only  in  the  bill  of  «• 
eeptiona.  BuapUm  t.  State,  183  Ala.  180, 
82  South.  230. 

It  la  Insisted,  however,  that  the  failure  of 
Uie  affidavit  to  aver  the  value  of  the  animal 
killed  or  injured,  or  the  amount  of  the  In- 
Jury,  rendered  it  void,  inasmuch  as  the  fine 
Is  fixed  according  to  the  valuer  and  that,  if 
the  affidavit  is  void.  It  will  not  support  a 
cooTlctlfHL  If  the  affidavit  Is  void,  it  vrlll 
not  eupport  a  conviction,  and  this  court  would 
have  to  take  the  point  ex  mero  motu.  Dunk- 
lin T.  State,  m  Ala.  19S.  82  South,  eos; 
Hornsby  State,  94  Ala.  68,  10  South.  522 ; 
Francois  v.  State,  20  Ala.  S3.  But  this  affl- 
darlt la  not  void,  as  It  commies  wlttt  form 
Na  71  in  section  6230  of  tta?  Code  of  1907, 
tiie  section  under  which  it  was  made.  Sec- 
tions 7132  and  7181  make  the  Code  form  as 
to  IniUctments  sufficient,  and  the  lawmakers 
did  not  Intend  that  an  affidavit  should  be 
more  extmslve  or  iiartlcular  than  an  indict- 
ment 

We  are  aware  of  the  fact  that  an  Indict- 
noit  pretermitting  an  averment  of  value  was 
condemned  In  the  Dunklin  Case,  supra ;  but 
thtfe  was  no  form  tn  the  Code  of  1890  for 
the  wrongful  or  wanton  killing  m  Injury  of 
an  animal  covered  by  section  6001  of  the 
Code  of  1896.  There  was  k  fonn  for  malt- 
dona  injury,  under  section  5090  of  the  Code 
of  1896,  bat  none  for  section  6091.  These  two 
sections  now  constitute  section  6230  of  the 
Code  of  1907,  and  as  to  which  a  form  of  In- 
dictment is  given;  and  as  the  affidavit  in 
the  present  case  was  made  subsequent  to  the 
Code  of  1907,  It  was  sufficient 

Tbe  Judgment  (tf  the  dty  court  Is  affirmed. 

Affirmed. 

SIMPSON.  HcOLBLLAN,  and  MATFIBLD, 
J  J-  ooneor. 


GRASS&LLI  CHEMICAL  CO.  v.  DAVIS. 

(Supreme  Court  of  Alabama.    June  80,  1909. 
Behearlsg  Denied  Feb.  26, 1910.) 

1.  Master  ano  Sbbtant  (S  116*)— liiABiLrFr 
roB  Injuries— Defects  in  "Plant." 

Under  Employer's  Inability  Act  (Code  1007, 
I  S91(^  eubd.  1,  making  a  master  liable  for  a 
defect  in  the  ways,  works,  machinery,  and  plant, 
a  ladder  used  in  doin?  the  master's  woik  Is  a 
port  of  the  "plant,"  and  the  master  ia  liable  for 
injuries  caused  by  a  defect  in  it. 

[Ed.  Note.— For  other  casei^  see  Master  and 
Servant,  Dec.  Dig.  {  116.* 

For  other  deflnitioos,  see  Words  and  Phxasee, 
vol.  6,  pp.  MOO,  6401 ;  vol.  8,  p;  7765.] 

2.  EviDENci:  (S  128*)  — Res  Gestjb  —  Cou- 

PLAINTS  AS  TO  SUFFERING. 

In  an  action  for  injuries  to  a  servant,  tes- 
timony by  the  physician  attending  plaiutifiC  as 
to  whether  he  complained  of  any  soffering  or 
pain  is  admisslMe,  as  it  related  to  the  expres- 
sions of  plaintiff  at  the  time  he  was  being  treat- 
ed, and  was  not  subject  to  the  objection  that  it 
was  a  mere  narrative  of  a  past  suffering. 

[Ed.  Note.— For  other  caaes,  see  Eividenoe, 
Oent.  Dig.  H  883-^7;  Dec  Dig.  |  128.*] 
8.  Mabteb  and  Sbsvant  (J  270*)- Actions 

FOB  Injuries— ADMiBsiBiLrrr  of  Evidence:. 
In  an  action  for  Injuries  to  a  servant  caused 
b;y  a  fall  from  a  ladder,  an  objection  to  a  ques- 
tion as  to  the  position  of  the  ladder  when  wit- 
ness went  to  the  .place  after  the  accident  was 
properly  sustained,  in  the  absence  of  evidence 
that  the  ladder  was  la  the  same  position  as 
when  plaintiff  fell. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  {  917;  Dec  Dig.  S  270,*] 

4.  Evidence  (|  653*)  — Expbbt  Bvidbhob- 
Hypothetioai.  Question. 

It  is  not  error  to  permit  a  physician,  testi- 
fying in  an  action  for  Injuries  to  a  servant,  to 
be  asked  whether,  if  the  plaintiff  lived  to  be 
about  40  years  old  and  never  bad  any  trouble 
with  the  injured  Iltnb,  and  that  it  developed  as 
well  as  the  other  limb,  whether  that  would  In- 
dicate there  was  not  likely  to  be  tubercular 
trouble  there,  where  the  doctor  had  testified 
that  the  shortening  of  the  limb  was  due  to  tnlier- 
cular  trouble,  and  there  was  evidence  tending  to 
show  the  facts  hypothesized,  as  each  party  may 
take  the  opinion  of  the  expert  on  his  theory  of 
the  facts. 

^[Ed.  Notc^For  other  cases,  see  Bvidenoe, 
Cent  Dig.  S  2371 ;  Dec  Dig.  |  663.*] 

5.  Witnesses  (8  387*)— CROSa-ExAMiHATiON— 
Impeaching  Witness. 

It  is  error.  In  an  action  for  injuries  to  a 
servant,  to  sustain  objections  to  a  qnestion  to 
plaintiff  on  cross-eumlDation  whether  he  had 
not  made  statementa,  when  he  was  examined 
under  the  statute,  contradictory  to  what  he  bad 
just  testified  to,  and  if  at  the  time  a  person 
named  was  present,  as  it  is  always  permissible 
on  croBB-examlnatiott  to  test  the  accaracy  tA 
the  statements  of  the  witness,  by  asking  him  if 
he  has  not  on  a  particular  occasion  made  a 
certain  statement  contradictory  to  his  present 
testimony ;  and  the  rule  is  not  diannd  by  the 
fact  that  the  previous  testimony  is  ui  writing, 
and  it  Is  not  allowable  to  introduce  the  writing 
in  the  Grst  Instance,  bnt  the  witness,  on  request 
to  see  the  writing,  may  have  it  shown  to  him. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  I  1230;  Dec  Sg!l  887.*] 

6.  WrrNEssBS  ({  824*)— Right  of  Partt  k» 
Impeach  His  Witness. 

A  party,  introducing  the  deimsition  of  the 
opposing  party,  taken  on  interrogatories,  maJces 
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him  bis  wltncM,  ud  cannot  impeach  him ;  bat 
nnder  Codt  1007,  H  4053.  4056.  maklnc  an- 
swcn  to  Intemgatorleg  evldeDce  in  tbe  caase 
vhen  offered  by  the  party  taking  tbem.  and  al- 
lowing a  party  obtalniDg  evidence  by  interroga- 
tories to  contradict  tbe  evidence  thus  obtained, 
the  party  obtaining  the  deposition  ia  not  oblifred 
to  offer  it  in  evidence,  and  merely  ahowinv  the 
answer  to  a  wftoesB  for  the  purpose  of  refresh- 
ing his  memory  as  to  what  he  has  sworn  would 
not  l>e  introdnclng  it  in  evidence,  so  aa  to  make 
the  doponent  his  witness,  and  preclude  impeach- 
ing him. 

TEd.  Note.— TVir  other  casea,  nee  Witnesses, 
Cent.  Dig.  I  1007 ;  Dec  Dig.  I  324.*] 

7.  Appeai,  awo  Errob  (§  2rtO*)— Reservation 
OF  Crouwds  or  Review— Exceptions. 

Where  no  exception  la  reserved  to  the  ac- 
tion of  the  court  in  sustaining  an  objection  to 
a  question  aslced  at  the  trial,  the  objection  to 
tbe  question  cannot  be  considered  on  appeal. 

fEfl.  Note. — For  oth^r  rasps,  spe  App^nl  snd 
Error,  Cent  Dig.  i  1509 ;  Dec.  Dig.  S  200.*] 

8.  Masteb  and  Servant  (J  228*>— IwjaBiES 
TO  Sbhv ANT— Contributory  Neolioence. 

Under  Code  1007,  i  3010,  relieving  a  mas- 
ter of  liability  for  Injunes  to  a  servant  becauw 
of  defpcts  In  the  plant.  Sf  the  servant  Itnew  of 
the  defect,  and  unless  the  defect  aroae  from  or 
had  not  been  discovered  or  remedied  owing  to 
the  nftrli^ence  of  the  master,  HnleR«  the  servant 
la  clinrsed  with  the  duty  of  inaneotion,  he  must 
either  have  knowledge  of  the  defect,  or  It  must 
be  obvious  to  the  senses,  and  the  duty  does 
not  rest  on  the  servant  of  discovering  latent  de- 
fects in  the  plant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {S  670,  671;  Dec.  Dig.  8 
22a*l 

0.  SlASTKB  AND  SERVANT  (|  262*)  —  ACTIONS 

FOR  Injuries — Pleading. 

Tn  an  action  for  injuries  to  a  servant  from 
ft  df-fpct  In  a  ladder  used  by  the  servant,  de- 
fen<'ant  alle?ed  that  plaintiff  was  guilty  of 
upfflieence  which  proximately  contributed  to  his 
injury  in  negliKently  failing  to  discover  the  al- 
leged defect  in  the  ladder,  although  he  would 
have  done  so  If  he  had  exercised  reasonable  care. 
Held,  that  a  demurrer  thereto  was  properly  sus- 
tained, as  the  plea  did  not  allege  any  facts  showi 
ing  any  duty  on  the  part  of  plaintiff  to  Inspect, 
nor  that  the  defect  was  obvious. 

fEd,  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |  850;  Dec.  Dig.  |  262.*] 

•  10.  Mabtkb  and  Servant  (|  203*)— AcniONS 

FOR  INJUBTEB— iNSTHUCnONS. 

In  an  action  for  injuries  to  a  servant  caus- 
ed bv  vaiuT  a  defertive  ladder,  reonested  In- 
Btrur'tions  that  the  jury  cannot  find  for  plaintiff 
unless  reasonably  satiafled  from  tbe  evidence 
that  a  servant  named  was  guilty  of  negligence 
either  In  fatting  to  discover  or  In  failins  to  re- 

Knir  the  defect  In  tbe  ladder,  and  that  there  can 
e  no  recovery  by  plaintiff  onless  the  Jury  are 
rpKMonahly  satisfied  that  such  servant  was  guilty 
of  nesrliffence,  were  properly  refused ;  there  be- 
ing evidence  to  show  that  tbe  injury  occurred  be- 
fore the  servant  named  mm  placed  In  charge  of 
the  repairs. 

TRd.  Note.— For  other  caasL  see  Master  and 
Servant  Dea  Dig.  |  m*1 

11.  Dauaou  (i  158*)— Personal  Injuries— 

Pleading  and  Proof. 

In  an  action  for  injuries  to  a  servant  the 
allegation  In  the  complaint  that  plaintiff  '^was 
made  sick.  sore,  and  lame"  was  safBclent  to  cov- 
er muRctilar  contraction  of  th«  knee  and  a  txa.o 
tnre  of  the  hip. 

[Ed.  Note.— For  othei  cases,  see  Damages, 
Cent.  Di^.  «  441-4*1;  Dec  Dig.  |  1B8.*! 


12.  Costs  ({  256*)— Of  Affbait-Bilz.  of  Ex- 
ceptions. 

Where  a  bill  of  exceptions  violates  Code 
1907,  p.  1528,  rule  32,  providing  that  bills  of  ex- 
ceptions shall  not  contain  a  statement  of  testi- 
mony in  extenso,  except  in  cases  spedfied,  the 
costs  of  the  appeal  will  be  taxed  against  the 
appellant 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec. 
Dig.  §  206.*] 

Appeal  from  Circuit  Conrt,  J^eraon  Coun- 
ty; A.  O.  Lane.  Judge. 

Action  by  W.  O.  Davis  against  the  Grassdll 
Ohemical  Company  for  personal  Injuries. 
Judgment  for  plalntUi;  and  defendant  ap- 
peals.  Reversed  and  remanded. 

The  first  count  and  the  second  connt  were 
drawn  under  subdivision  1  of  the  employer's 
liability  act  (Code  1907,  |  3910),  and  counted 
on  a  defect  In  tbe  ways,  works,  machinery, 
and  plant  etc.;  the  first  count  alleging  that 
the  stepladder  used  in  doing  said  work  about 
which  plaintiff  was  engaged  In  pursuit  of  hla 
employment  was  old,  and  the  st^s  in  said 
ladder  were  insecurely  and  Improperly  flxed 
thereto,  and  on  account  thereof,  when  plain- 
tiff stepped  on  said  ladder,  It  broke  or  gave 
way,  throwing  htm  to  Uie  ground  and  infiict- 
Ing  the  permanent  injuries  set  out  The  aver^ 
ment  of  tbe  defect  in  the  second  count  Is  that 
the  step  in  said  ladder  was  insecurely  and 
improperly  put  In  and  not  able  to  support 
the  weight  of  plaintiff,  and,  when  he  stepped 
on  it,  It  broke  with  him,  etc. 

The  fifth  plea  was  as  follows:  "The  defend- 
ant says  that  tbe  plaintiff  was  guilty  of  negli- 
gence which  proximately  contributed  to  his 
Injury  In  this:  PlaluLlff  negligently  failed 
to  discover  tbe  alleged  defect  in  said  ladder, 
although  he  wqpld  have  done  so  If  he  had  ex- 
ercised reasonable  care  and  diligence  In  tlie 
performance  of  his  duties  under  tbe  said  em- 
ployment" The  demurrers  were  that  no 
facts  were  averred  showing  that  plaintiff 
was  under  any  duty  to  discover  the  said  de- 
fects, and  that  it  is  not  averred  that  plaintiff 
knew  of  said  defect,  or  that  he  appreciated 
tbe  danger  arising  from  said  defect 

The  following  charges  were  refused  to  the 
defendant:  (1)  "Vou  cannot  find  for  Cbe  plain- 
tiff unless  you  are  reasonably  satisfied  from 
the  evidence  that  Johnsey  was  guilty  of  neg- 
ligence either  In  failing  to  discover  or  in 
falling  to  repair  the  defect  In  the  ladder,  if 
you  believe  It  was  defective."  (9)  "T^ere  can 
be  no  recovery  by  tbe  plaintiff  unless  the  Jury 
are  reasonably  satisfied  that  Johnsey  was 
guilty  of  negligence."  (2)  "I  chaise  you  that 
the  plaintiff  was  not  entitled  to  recover  any 
damages  for  the  muscniar  contraction  in  his 
knee,  If  yon  believe  that  he  had  suffered  from 
such  muscular  contraction."  (0)  General  of- 
firmatlve  charge.  (6)  Affirmative  charge  as 
to  the  second  count  <7)  Affirmative  charge 
as  to  tlie  first  count  {Si  "I  charge  you  that 
yon  cannot  award  any  damages  to  tbe  plaln- 
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tiff  for  Injnrles  to  his  talp  Joint,  If  70a  beUm 
lie  has  niffered  each  Injuries." 

Tniman,  GniM\  Bradley  &  Iforrow  and 
Cfaarlea  E.  RJc^  for  appellant  Frank  B. 
White  &  Sons,  fior  appdle& 

SIMPSON,  J.  This  salt  Is  by  the  appel- 
lee against  the  appellaut,  dalmlns  damagea 
for  InjutT  to  the  plaintiff  aa  an  employe  of 
the  defendant.  The  first  assl^ment  of  error 
Insisted  on  is  to  the  orermUng  of  the  demur- 
rer to  the  first  count  of  tfae  c(Hnplalnt.  The 
graTamen  of  this  insistence  is  ttiat  the  lad- 
der, described  In  said  count,  is  not  a  part  of 
the  •*plant"  of  Qie  defendant  It  Is  true  that 
ttie  cases  ftom  the  courts  of  other  states, 
dtod  by  antellant,  do  hold  that  a  ladder  Is  a 
tool,  and  not  a  part  of  the  "plant"  On  the 
other  band,  time  are  casea  in  the  English 
and  other  courts  which  ludd  to  the  contrary. 
We  hold  that  under  ttie  principles  laid  down 
by  oar  court  the  Isdder  is  a  part  of  the 
"plant"  81o»-Sbefl]eld  Steel  &  I.  Co.  t.  Mo- 
bley.  Adm'x,  339  Ala.  425,  4S4r4ST.  86  South. 
Iftl;  Going  T.  Ala.  Steel  A  Wire  Co.,  141  Ala. 
B3T.  IH7,  64S»  37  South.  784.  Oonsequentiy 
Hiere  waa  no  error  In  OTermllng  the  demurs 
rer  to  either  the  first  or  aecwd  count  of  tbe 
complaint 

There  was  no  error  In  OTermllng  the  ob- 
jection to  the  queetlon  to  Dr.  Masterscm: 
"Did  be,  or  not  complain  of  any  suffering  or 
pain?"  This  related  to  the  expressions  of  the 
plaintiff  at  the  time  he  was  being  treated, 
and  was  not  subject  to  the  objection  that  it 
was  a  mere  narrative  of  a  pafrt  nufferlng.  8 
Wigmore  on  Erldence,  {§  1718, 1719,  pp.  220S, 
S200;  Blrnilngtaam  Ry.,  L.  ft  P.  Co.  t.  Moore, 
151  Ala.  331,  43  South.  841;  Blrmlnghain  Ry., 
L.  A  P.  Co.  T.  Enslen,  144  Ala.  349,  39  South. 
74;  Birmlngtiam  Union  Ry.  Co.  t.  Hale.  90 
Ala.  8,  8  South.  142,  24  Am.  St  Rep.  748. 

Tbe  court  did  not  err  In  sustaining  the  ob- 
Jection  to  the  question  to  the  witness  Dunham 
as  to  tbe  position  of  tbe  ladder  when  wit- 
ness went  to  tbe  place,  after  the  accident,  as 
tlwre  waa  no  evidence  that  the  ladder  was  In 
the  same  position  as  when  the  plaintiff  fell. 

There  was  no  error  In  permitting  the  hypo- 
^etlcal  question  to  Dr.  Preesley:  "I  say,  sup. 
pose — yon  speak  of  fever  when  be  was  18 — 
that  he  lived  to  be  about  40  years  old,  never 
had  tbe  slfgbtest  trouble  with  that  limb,  that 
ft  developed  as  well  as  the  other  limb,  would 
not  that  Indicate  there  was  not  likely  to  be 
any  tubercular  trouble  there?"  The  objec- 
tion to  this  question  Is  that  it  does  not  prop- 
erly hypothesize  tbe  evidence.  The  doctor 
bad  testiaed  that  the  shortening  of  the  limb 
was  due  to  tubercular  trouble,  and  not  to 
fever,  and  there  was  evidence  tending  to 
■how  tbe  facts  hypothesized.  While  it  Is  true 
tbiit  tbe  Jury  may  be  misled,  by  allowing  the 
ofilnloa  of  experts  on  hypotheses  not  in  ac- 
cordance with  tbe  evidence,  yet  each  party 
has  the  right  to  take  the  opinion  of  the  ex- 
pert on  bis  theory  of  the  facts.  1  Wlgmore 
OBI  Kvidaao^  H  672,  682;  Page  t.  State,  61 


Ala.  16,  18;  Birmingham  Ry.,  L.  ft  P.  Co.  t. 
Bnalen,  Adm'x.  144  Ala.  843,  344,  849,  38 
South.  74;  Parrlsh  t.  -SUte,  139  Ala.  18,  43, 
86  South.  1012;  Rogers  va  Expert  Teetlmony. 
S  2a  p.  39. 

The  eighth,  ninth,  thirteenth,  and  four- 
teenth assignments  of  error  are  to  tbe  action 
of  the  court  In  sustaining  objections  to  the 
questions,  by  defendant  to  tbe  plaintiff,  on 
cross-examlnatlou,  as  to  whether  he  bad  not 
made  statemAits,  when  he  was  examined  un- 
der the  statute,  contradictory  to  what  be 
had  Just  testified.  The  only  objection  offer- 
ed was  that  the  writing  was  tbe  best  evi- 
dence. The  court  erred  In  sustaining  this  ob- 
jection. It  Is  always  the  privilege  of  a  par- 
ty on  cross-examination  to  test  tbe  accuracy 
of  tbe  statements  of  the  witness,  by  asking 
him  if  he  bas  not  on  a  particular  occasion 
made  a  certain  statement  contradictory  to  bis 
present  testimony.  The  fact  that  the  previ- 
ous testimony  was  In  writing  does  not  change 
tbe  rule,  nor  is  It  necessary  to  Introduce  the 
writing  in  the  first  instance.  If  the  witness 
requests  to  see  the  writing.  It  would  have  to 
be  shown  to  him;  but  the  defendant  could 
not  Introduce  It  for  any  purpose.  Birming- 
ham Ry.,  Light  ft  Power  Co.  v.  Oden,  61 
South.  240. 

Such  evidence  is  for  tbe  purpose  of  Im- 
peaching the  accuracy  or  credibility  of  a  wit- 
ness, and  while  a  party  who  Introduces  depo- 
sition of  the  opposing  party,  taken  on  Inter- 
rogatories, makes  him  his  witness  and  can- 
not Impeach  him  (Warren  v.  Gabriel,  61  Ala. 
236;  Wilson  v.  Maria,  21  Ala.  359),  yet  he  Is 
not  obliged  to  offer  the  deposition  (Oode  1907, 
II  4058,  4056);  but  merely  showing  the  an- 
swer to  tbe  witness,  for  the  purpose  of  re- 
freshing bis  memory  aa  to  what  be  bas 
sworn,  would  not  be  Introducing  It  In  evi- 
dence. In  the  case  of  So.  Ry.  Co,  v.  Hubbard, 
116  Ala.  387,  22  South.  641,  the  party  offer- 
ed portions  of  the  answers  of  tbe  witness  "for 
the  purpose  of  contradicting  tbe  plalntltTs 
testimony  on  tbe  witness  stand,"  and  the  rea- 
soning of  the  court,  In  refusing  to  allow  It 
was  that  this  was  offering  tbe  portion  in  evi- 
dence, without  offering  all,  which  could  not 
be  done,  and  the  court  said  that  such  por- 
tion could  not  be  offered  for  the  purpose  of 
Impeaching  him  because  "a  proper  predicate 
was  not  laid  to  authorize  the  admission  of 
contradictory  statements  for  Impeachment 
purposes,"  tbe  very  thing  which  defendant 
was  endeavoring  to  do  here. 

For  the  same  reasons  the  question  to  tbe 
same  witness,  "Did  you  rem«uber,  at  the 
time  you  answered  tbe  Interrogatories,  that 
Henry  Redus  was  present?"  should  have 
been  allowed. 

The  record  does  not  show  that  any  excep- 
tion was  reserved  to  sustaining  tbe  objection 
to  the  question  to  the  plaintiff  as  to  wheth- 
er he  did  not  find  a  che<*  covering  every 
week  from  the  time  be  got  hurt  till  Decem- 
ber. 1906;  hence  It  cannot  be  considered. 

There  was  no  error  in  snatalning  the  ds- 
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marrer  to  tbe  fifth  plea.  While  It  Im  trae 
that  the  employ€  is  held  to  the  obaerrance 
of  reasonable  care  In'  the  discharge  of  the 
duties  devolving  upon  him,  yet  that  does  not 
place  upon  him  the  responsibility  of  discov- 
ering latmt  defects  in  the  plant  The  only 
exceptions,  In  the  statute,  to  the  liability  of 
the  master  for  defects  in  the  plant,  are: 
First,  "If  the  servant  or  employe  knew  of  the 
defect,"  etc.;  and,  second,  "unless  the  de- 
fect •  •  •  arose  tram,"  ^ta  Section 
3810,  Code  1907. 

We  are  not  to  be  understood  as  Intimating, 
however,  that  the  defendant  may  not  set  up 
the  plea  of  contributory  negligence  In  these 
cases ;  but  the  statute  is  persuasive  to  show, 
and  it  Is  In  accordance  with  our  decisions, 
that,  unless  the  plaintiff  la  charged  with  the 
duty  of  Inspection,  he  most  either  have 
knowledge  of  the  defect  or  it  must  be  ob- 
rlous  to  the  senses.  In  the  quotation  made 
by  the  ai^)eUant  from  Dresser,  the  author  is 
speaking  of  the  defense  of  assumption  of 
risks,  and  says :  "An  employ^  Is  presumed 
to  have  notice  of  and  to  have  assumed  all 
such  risks  and  hazards  which,  to  a  person  of 
bis  experience,  are  or  ought  to  be  patent  or 
obvUm*"  (italics  ours),  and  the  entire  context 
shows  that  he  Is  referring  to  obvious  defects. 
2  Dresser's  Employer's  Liability,  |  94,  p.  429 
(bottom  page  224).  The  case  of  Sheridan  v. 
Oorham  Mfg.  Co.,  28  R.  I.  2S6,  66  Atl.  676, 
13  I*  R.  A.  (N.  S.)  687,  Is  based  upon  a  sys- 
t^  of  pleading  dltTerent  from  ours,  under 
which  it  seems  to  be  required  that  the  com- 
plaint must  show  the  absence  of  contribu- 
tory n^Ilgence,  and  it  was  held  that  the 
mere  allegation  of  absence  of  knowledge  did 
not  exclude  the  Idea  that  the  defect  was  ob- 
vious (first  beadnote,  and  page  691  of  13  L. 
E.  A.  [N.  S.]).  The  same  principle  Is  In- 
volved in  the  cases  of  Olsen  v.  McMurray  G. 
I*.  Co.,  9  Wash.  500,  37  Pac.  679,  680,  and 
Wrltt  y.  Olrard  Lumber  Co.,  91  Wis.  496,  05 
N.  W.  173,  174. 

In  our  own  case  of  A.  G.  S.  Ry.  Co.  v.  Roach, 
110  Ala.  266,  270,  20  South.  132,  while  the 
court  held  that  the  absence  of  a  specific  alle- 
gation that  the  dangers  were  obvious  did  not 
render  the  plea  demurrable,  yet,  it  was  because 
the  facts  allied  showed  that  It  was  obvious. 
In  the  case  of  Jones  &  Hooks  v.  Finch,  128 
Ala.  217,  220,  29  South.  182. 183,  where  a  mule 
WAS  killed  by  coming  in  contact  with  a  trol- 
ley wire  which  was  hanging  down,  this  court 
said;  "The  driver  having  a  right  to  assume 
that  the  way  was  free  from  such  dangerous 
obstruction,  and  not  becoming  aware  of  its 
presence  before  the  animal  was  stricken.  Is 
not  chargeable  with  contributory  negligence." 
In  the  case  of  Osborne,  Adm'x.  v.  Ala.  Steel 
&  W.  Co.,  135  Ala.  671,  572,  573,  575,  33 
South.  687.  688,  this  court  said:  To  with- 
stand an  appropriate  demurrer,  a  plea  of 
contribntory  n^igence  must  go  beyond  aver- 
ring n^lgence,  as  a  conclusion,  and  must 


aver  a  state  of  facts  to  which  the  law  at- 
taches that  conclusl<HL"  And  it  was  accord- 
ingly held  that  a  plea  allying  that  the  plain- 
tiff knew  of  the  facts  was  good,  while  (me 
alleging  that  "he  knew  or  could  have  known 
by  the  exercise  of  due  care"  was  Insuffi- 
cient. 

Said  fifth  plea  does  not  allege  any  facts 
showing  any  duty  on  the  part  of  the  plaintiff 
to  Inspect,  nor  that  the  defect  was  obvious. 

Charges  1  and  9,  requested  by  the  defend- 
ant, were  properly  refused,  as  there  was 
evidence  tending  to  show  that  the  Injury  oc- 
curred before  the  time  when  Johnsey  was 
placed  in  charge  of  the  repairs. 

There  was  no  error  in  the  refusal  to  give 
charge  2,  requested  by  the  defendant  Wliile 
it  Is  true  that  special  damages,  to  be  re- 
coverable, must  be  specially  allied,  yet  the 
allegation  that  plaintiff  "was  made  sick, 
sore,  and  lame"  was  sufficient  to  cover  the 
muscular  contraction  of  the  knee  Birmli^- 
ham  Ry.,  Light  &  Power  Co.  v.  Brown,  150 
Ala.  327,  331,  332.  48  South.  342 ;  Ehgrott  v. 
Mayor,  etc.,  N.  T.,  96  N.  T.  205,  277,  48  Am. 
Rep.  622;  16  Ency.  PI.  &  Br.  pp.  885,  386, 
and  note  1;  Yeager  v.  Bluefleld,  40  W.  Va. 
484,  21  S.  E.  752,  763 ;  Hanson  v.  Anderson, 
90  Wis.  195,  62  N.  W.  1055.  1066.  In  the 
case  of  City  Delivery  Co.  v.  Henry,  139  Ala. 
161,  185,  166,  34  South.  389,  there  was  no 
description  of  the  extent  of  plaintltTs  in- 
jury, except' that  it  was  "serious,"  and  that 
be  "suffered  both  In  body  and  mind,"  and 
the  point  was  raised  by  demurrer. 

There  was  no  error  In  refusing  to  give 
either  of  charges  5,  6,  or  7,  requested  by  the 
defendant 

There  was  no  enoi  in  the  refusal  to  ^ve 
charge  8,  requested  by  tbs  defendant  While 
it  may  be  true  that  there  was  no  evidence  of 
the  "fkactnrtf*  of  the  hip,  yet  under  the 
principles  rtferred  to  in  treating  of  the  sec- 
ond diarge,  the  Injury  to  the  hip  was  cover- 
ed by  the  general  avermeate  of  the  com- 
plaint 

Tlie  bill  of  exceptions  violates  rule  82  of 
the  Code,  vol  2,  p.  1626,  and  the  costs  of  this 
appeal  wUI  be  taxed  against  the  qipellant 

The  judgment  of  the  court  Is  rerarsed,  and 
the  cause  rraianded. 

Reversed  and  remanded. 

DOWDELL,  a  J.,  and  AKDEBSON  and 
MAXFIELD,  JJ.,  concur. 


SLOSS-SHEFFIELD  STEEL  ft  IRON  GO.  T. 
SMITH. 

(Supreme  Court  of  Alabama.   Feb.  26,  1910.) 

1.  MABTBB  AXt>  SBBVANI  (t  26S*)— LlABXXJTT 

Act— Plbadino. 

Where  a  count  In  a  complaint  for  Injuries 
to  a  servant  is  framed  on  subdivision  1,  cmploy- 
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er'B  UabiUtr  act  (Code  1907, 1  3910).  nukliif  the 
master  lUble  for  a  defect  in  the  "ways,  wons  or 
macbinetr,"  and  alleges  a  failure  to  famish  ap- 
pliaocea,  it  is  ineaffideot,  since  it  (alls  to  arer 
any  defects  within  the  meaning  of  the  statute. 

(Ed.  Note.— For  other  cases,  Mt  llMter  and 
Serrant,  Dec  Dig.  1  25&«] 

2L  MASm  AND  SKBVANT  ^  256*)— LlABUJTY 

Act — SumciKNCT  op  Pleading. 

It  Is  not  regnired  tA  a  servant,  nilng  for 
injnrles,  to  state  in  his  complaint,  or  in  each 
const  tneieoC,  nnder  wlilch  subdivision  of  the 
employer'a  UabOIty  act  he  seeks  to  recover,  or 
whraier  he  seeks  to  recover  under  the  common 
law ;  bnt  he  should  state  a  good  cause  of  action 
in  eadi  oount,  so  that  the  court  and  defendant 
may  know  Qie  exact  cause  of  action  alleged  in 
each  count. 

[Ed.  Mote.— For  other  cases,  see  Master  and 
Serrant,  Pec  Dig.  |  256.*] 

3.  PuuDiire  (S  193*)  —  DEmiUEB  to  Cou- 

FXJUNT — ObOUHDB. 

A  demnrrer  to  a  count  In  a  complaint  by  a 
serrant  for  injnriesL  that  it  does  not  state  a 
canaa  of  action  onder  the  employer's  liability 
act  Is  Insufflcient,  since  defendant  cannot  dic- 
tate under  what  law  plaintiff  shall  bring  his  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  428-443;  Dec  Dig-  S  1»3.*J 

4.  PI.CADINO  (U  64,  99*>— "Dnpucrrr." 

Daplidty  In  pleading  means  double  plead- 
ing, the  joining  of  two  or  more  causes,  of- 
fenses, or  defenses  in  one  count  or  plea,  etc. 
It  does  not  include  a  union  of  two  or  more  facts 
whidi  together  nmstitote  but  one  cause,  offense, 
or  defense. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  184-1S7,  202-206;  Dec.  Dig.TS 
64^  90.* 

For  other  deflnitioni,  see  Words  and  Phrases, 

ToL  8.  p.  2267.] 

5.  PUADINO  (I  64*)— OoiriTTS. 

If  a  single  count  contains  several  aver- 
ments, all  of  which  combine  to  make  up  the  one 
cause  of  action,  it  fa  a  good  count;  but  it  re* 
goires  proof  of  all  to  sustain  iL 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Die-  H  134-187;  Dec^g.  |  64.*] 

6.  PUADXNO  (I  64*)— DiBJUNCTIVB  AXXBOA- 
TIONS. 

While  ft  sit^le  count  may  contain  several 
distinct  and  independent  averments,  each  pre- 
senting a  substantial  cause  of  action,  these 
should  not  be  alleged  by  disjunctive  or  alterna- 
tive averments. 

[Eld.  Note.— For  other  eaae&  see  Pleading, 
Cent.  Dig.  U  134-137;  DecTDlg.  1  64.*] 

7.  Pludino  (I  64*>— DuPLicnr. 

One  count  may  contain  several  distinct 
averments,  each  of  itself  stating  a  good  cause  of 
action,  provided  it  is  the  same  cause  of  action 
In  all  tlw  averments,  and  the  count  will  be  good 
on  demurrer,  and  proof  of  any  one  of  tfae  inde- 

S indent  averments  will  entitle  plaintiff  to  a  ver- 
ct.  since  duplicity  in  pleading  is  allowed  in 
Alabama. 

[Ed.  Note.— For  otlier  cases,  see  Pleading, 
Cent.  Dig.  H  134-187;  Dec  Dig.  |  64.*] 

8.  PiXADINa  (I  64*)— DUPUCITT— INDEPBND- 

Kirr  ToBTS. 

While  duplidty  hi  pleading  is  allowed.  It 
doe*  not  authorize  the  joining  of  several  dis- 
tinct torts,  constituting  separate  causes  of  ac- 
tSon,  in  one  count,  though  such  causes  of  acti<m 
may  be  joined  In  one  complaint. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  184-137;  Dec  Dig;  |  64.*] 
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9^  FuiADura  (|  8*)  —  OoircLUSioir  —  NWu- 

GSNCK. 

A  complaint  for  Injuries  to  a  servant,  al- 
leging that  plaintiff  suffered  Injuries  which  re- 
sulted proximately  from  the  negligence  of  de- 
fendant in  failing  to  employ  competent  workmen, 
is  bad,  since  no  facts  showing  the  mode,  manner, 
meana  or  agen<7  by  which  plaintiff  vras  injured 
are  alleged,  and  hence  It  states  only  a  legal 
conclusion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  12;  Dec.  Dig.  18.*] 

10.  MASTKB  AND  Sbbtant  (|  168*)— Fsxxow 
Best  ANT— DuTT  or  Master. 

A  master  owes  bis  servant  the  dut;  to  em- 
ploy competent  and  careful  fellow  servants. 

[Ed.  Note. — E\>r  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  334;  Dec.  Dig.  |  16S.*] 

11.  Pleadinq  214*)— Admission*— Conclu- 
sions. 

The  truth  of  a  legal  concludon  pleaded  is 
never  admitted,  even  when  beard  on  demnrier. 

[EM.  Note.— For  other  cases,  see  Pleading 
Cent.  Dig.  %  527 ;  Dec.  Dig.  S  214.*] 

12.  Tbial  (S  253*)— Instbttctions— Btidenox. 
A  charge  predicating  a  verdict  for  defend- 
ant on  a  portion  of  the  evidence  alone  is  bad. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  618 ;  Dec  Dig.  §  253.*] 

Appeal  from  Law  and  Equity  Court,  Wallt- 
er  County ;  T.  I*  Sowell.  Judge. 

Action  by  S.  A  Smith  against  the  SIoss- 
Sheffield  Steel  A  Iron  Company.  From  a 
judgment  for  plaintiff,  defendant  appeal& 
Reversed  and  remanded. 

Bankhead  A  Bankhead,  for  a^ieUant 
Leith  &  Onnn,  for  appellee. 

MATFIELD,  J.  Count  1  of  the  complaint 
was  as  follows :  "The  plaintiff,  S.  A.  Smith, 
claims  of  the  defendant,  Sloss-Sbeffield  Steel 
&  Iron  Company,  a  corporation,  ^5,000  as 
damages,  for  that  on,  to  wit,  the  22d  day 
of  September,  1906,  the  defendant  was  a  cor- 
poration in  Walker  county,  Alabama,  and 
was  engaged  In  building  a  trestle,  and  the 
plaintiff  was  an  employ^  of  the  defendant, 
and  was  working  on  said  trestle  for  defend- 
ant, &nd  whUat  so  engaged  on,  to  wit,  the 
date  above  specified,  plaintiff  bad  the  bone 
in  his  right  arm  fractured,  and  his  right  arm 
otherwise  injured,  and  his  left  arm  and 
wrist  was  sprained,  broken,  and  Injured,  and 
his  left  leg,  bead,  and  neck  were  also  bruised 
and  hurt,  and  said  injuries  are  permanent, 
and  as  a  result  thereof  the  plaintiff  lost 
valuable  time,  and  incurred  doctor's  bills  and 
nurse  hire,  and  suffered  great  pain,  botli 
mentally  and  physically.  And  plaintiff  al- 
lies that  his  injuries  were  proximately  caus- 
ed by  reason  of  a  defect  In  the  condition  of 
the  ways,  works,  machinery,  or  plant  con- 
nected with  or  used  in  the  business  of  the 
defendant,  and  that  the  said  defendant  did 
not  furnish  the  proper  and  necessary  ap- 
pliances for  handling  the  timbers  used  in 
the  building  of  said  trestle.  And  said  de- 
fect arose  from,  or  had  not  been  discovered 
or  remedied  owing  to,  the  negligence  of  the 
defendant,  or  of  some  person  In  the  service 
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ot  the  defendant  and  Intrusted  by  it  witb 
the  duty  of  seeing  that  tbe  ways,  works,  ma- 
chinery, or  plant  were  in  proper  condition." 
This  count  was  subseqnently  amended,  but 
was  not  cured  of  tbe  defects  bereliiafter 
pointed  out. 

Count  4  of  the. complaint  was  as  follows: 
"The  plaintiff,  S.  A.  Smith,  claims  of  the 
defendant,  Sloss-Sbeffleld  Steel  &  Ir<»i  Com- 
pany, a  corporation,  $0,000  as  damages,  for 
that  on,  to  wit,  the  22d  day  cf  September, 
lOOG,  the  defendant  was  a  corporation  in 
Walker  county,  Alabama,  and  was  engaged  In 
building  a  trestle,  and  the  plaintiff  was  an 
empluy6  of  the  defendant,  and  was  working 
on  said  trestle  for  defendant,  and  whilst  so 
engaged  on,  to  wit,  the  date  above  spedfled, 
plaintiff  had  the  bone  in  his  right  arm  frac- 
tured, and  his  arm  otherwise  injured,  and 
his  left  leg,  his  head,  and  neck  were  also 
bruised  and  hurt,  and  said  injuries  are  per- 
manent, and  as  a  result  thereof  the  plaintiff 
lost  valuable  time  and  Incurred  doctor's  bills, 
and  nurse  hire,  and  suffered  great  pain,  both 
physically  and  mentally.  And  plaintiff  al- 
leges that  his  Injuries  resulted  proximately 
from  the  negligence  of  the  defendant  in  fall- 
ing to  employ  careful  and  competent  work- 
men In  his  business,  and  said  failure  to  so 
employ  careful  and  competent  workmen  re- 
sulted proximately  in  plaintiff's  injni'les 
aforesaid."  These  two  counts  will  serve  to 
show  the  defects  and  Insnfflclenclea  of  the 
comi)Ialnt  which  were  common  to  all  the 
counts. 

It  will  be  observed  that  the  first  count  is 
not  certain  in  Its  averments  as  to  whether  it 
declares  under  subdivision  1  of  the  employ- 
er's act  (Code  1907,  |  8910),  aa  for  defects 
In  the  master's  ways,  works,  machinery,  etc., 
or  whether  It  declares  on  the  common-law  lia- 
bility of  the  master  to  furnish  the  servant 
proper  and  suitable  tools  and  oppUances  with 
which  to  perform  the  services  for  which  he 
was  engaged.  This  conut  seems,  however,  to 
have  been  treated  as  if  it  was  nnder  the 
first  subdivision  of  the  employer's  act  The 
count  Is  Insufficient  under  thla  subdlvslon.  In 
that  It  falls  to  allege  or  specify  any  parti- 
cular defect,  within  the  meaning  of  the  stat- 
ute. The  averment  that  "the  defendant  did 
not  furnish  the  proper  and  necessary  appllan- 
oes  for  handling  the  timbers  used  in  the  build- 
ing of  the  trestle"  does  not  allege  a  defect 
Id  the  "ways,  works,  or  machinery,"  but 
allege  a  failure  to  furnish  appliances,  which 
is  a  common-law,  and  not  a  statutory  duty. 
If  it  could  be  said  to  state  a  cause  of  action. 
It  would  require  proof  of  these  allegations 
that  the  failure  to  furnish  the  proper  appli- 
ances was  a  defect  in  the  ways,  works,  or 
machinery  within  the  meaning  of  the  stat- 
ute; and  this  would  be  impossible  because, 
as  a  matter  of  fact  and  of  law,  it  Is  not  such 
a  defect.  A  plant  might  be  defective,  because 
sot  supplied  with  blocks  and  ropes  which 
were  necessary  parts  of  It;  but  the  blocks 
and  ropea  themselTei^  wUdi  are  appliances. 


cannot  be  defectlTe.  Id  that  tbey,  or  a  nffl- 
cient  number,  wwe  not  furnished  by  the 
master.  This  was  the  allegation  of  count  1 
as  amended.  This  Is  a  common-law  duty, 
and  not  within  anbdlvlalon  1  of  the  employ- 
er's liability  act  Jones'  Case,  130  Ala.  471, 
30  South.  SS6.  It  Is  not  required  of  a  plain- 
tiff to  declare  or  proclaim  in  his  complaint 
or  in  each  count  thereof,  under  which  But»- 
dlvislon  of  tbe  employer's  act  he  wa^ss  to 
recover,  or  whether  he  seeks  to  recover  nnder 
the  master's  common-law  liability;  but  be 
should  state  a  good  cause  of  action  in  each 
count  and  should  state  clearly  and  with 
certainty,  and  not  hare  tbe  alle^tions  so 
Indefinite  or  uncertain  that  the  court  cannot 
know  the  exact  cause  of  ac^on  alleged  In 
each  count 

Some  of  the  grounds  of  demurrer  inalated 
upon  by  appellee  are  to  the  effect  that  tlilB 
count  and  those  like  it,  did  not  state  a  caune 
of  action  under  the  first  subdivision  of  the 
employer's  liability  act  Tbeee  were  not  good 
grounds  of  demurrer,  for  the  reason  that  there 
was  no  dut7  resting  on  the  plaintiff  to  de- 
clare nnder  ihiM  subdivision,  or  under  any 
other,  as  to  that  The  defendant  has  no 
right  to  dictate  to  the  plaintiff  under  which 
subdivision  or  under  which  law  he  declared; 
but  he  has  a  right  to  be  Informed  with  cer- 
tainty as  to  which  tbe  plaintiff  will  proceed 
under,  and  against  which  he  must  be  pre- 
pared to  defend.  The  counts  must  not  be  In- 
definite or  uncertain  in  their  av^mentB  as 
to  whether  they  proceed  under  this  or  that 
law — the  statute,  or  the  common  law — and 
must  Identify  the  subdivision  of  the  law 
when  such  subdivision  gives  a  separate  and 
distinct  right  of  action  from  the  others. 
While  a  defendant  has  no  right  to  require 
the  plaintiff  to  proceed  under  one  law  or 
another,  or  nnder  one  state  of  facts  or  an- 
other (plaintiff  being  the  one  who  has  the 
right  to  choose  as  to  these),  yet  he  has  the  un- 
doubted right  to  be  Informed,  with  reason- 
able certainty,  as  to  the  particular  case 
against  which  he  ia  called  to  make  defense. 
This  Is  proper,  not  only  to  prevent  surprise 
at  the  trial,  but  to  obviate  labor  and  expense 
to  defendant  of  preparing  himself  for  tri- 
al against  claims  or  actions  on  which  the 
plaintiff  may  have  no  thought  of  relying;  bat 
this  duty  as  to  particularity  should  not  be 
carried  to  the  extent  of  so  unduly  burd«ilng 
the  plaintiff  as  to  needlessly  subject  bis  com- 
plaint and  proof  to  the  objection  of  fatal 
variance. 

It  is  a  matter  too  easy  of  performance  not 
to  be  required  that  a  plaintiff  shall  In  each 
count  of  his  complaint — if  the  action  be  by  a 
servant  against  the  master  for  personal  in- 
juries— inform  the  defendant  whether  he  wiH 
proceed  to  enforce  the  common-law  duty  of 
the  master  to  furnish  prop^  appliances,  or 
whether  he  will  proceed  nnder  the  emplpT- 
er's  act  and,  if  bo,  under  which  sobdlvislon. 
The  averments  of  the  count  should  not  leave 
it  iB  doubt  or  uncertainty  aa  to  which  ct 


Digitized  by  Google 


BLOBS-BHSFTIBLD  BTSEL  *  IRON  00.  r.  SUITH. 


41 


tbew  llaUIltlei  ta  dedand  on.  The  plmtit- 
tiff  may  aelect  anr,  or  proceed  aa  to  all ;  bnt 
K  sbonld  be  by  s^Htrate  connta  aa  to  each, 
wtiich  ationld  be  reasonably  certain  In  Its 
aTennente  aa  to  the  partlcalar  liability  aoni^t 
to  be  enforced.  Baylor'a  Oaae,  101  Ala.  488, 
13  South.  793;  Dosenberry'a  Caae,  94  Ala. 
413,  10  Sonth.  274;  Bnrton'a  Case,  07  Ala. 
240,  12  Sonth.  88;  Hotherahed's  Case,  97 
Ala.  261,  12  Sonth.  714;  Clement's  Case.  127 
Ala.  171,  28  Sonth.  648 ;  Bnnt'a  Case,  131  Ala. 
806,  32  South.  507;  Tlnney's  Oase,  129  Ala. 
623,  30  Sonth.  623. 

Doplldty  In  pleading  means  double  plead- 
ing, the  Joining  ot  two  or  more  causes,  of- 
fenaea.  or  defenses  In  one  count  or  plea,  etc. 
It  does  not  Inclnde  a  union  of  two  or  more 
facts  which  together  constitute  but  one  can-w, 
•ffenee,  or  defense.  It  Is  the  Joinder  of  dlf- 
fMent  gronnda  of  action  or  defenses  to  en- 
force or  defeat  a  single  right  State  t.  War- 
ren. 77  Md.  121,  26  Atl.  600,  s.  c.  89  Am.  St 
Hep.  401 :  Derlno's  Case,  63  Vt  OS,  20  Atl. 
963;  Tucker  r.  Ladd,  7  Cow.  (N.  T.)  460.  If 
a  single  count  contains  several  STerments, 
all  of  whlcb  combine  to  make  up  the  one 
cause  of  action,  this  Is  a  good  count ;  but  It 
re<iulrefl  proof  of  all  to  sustain  It  Baylor's 
Case,  101  Ala.  493,  13  South.  793;  Dusen- 
berry'a  Oaae,  94  Ala.  413,  10  Sonth.  274. 
While  a  single  count  may  contain  sereral 
tfsdnct  and  independent  avennenta,  each  pre- 
senting a  subetantlal  cause  of  action,  these 
should  not  be  alleged  by  disjunctive  or  al- 
ternative avermenta;  that  Is  to  say,  that 
the  cause  of  action  consists  either  of  the  one 
or  the  other  alternative. 

It  was  an  ancient  mle  of  pleading  that  the 
pleadings  should  not  be  Inaenslble,  repugnant, 
ambiguous,  or  doubtfol  In  meaning,  nor  ar- 
gumentative, nor  In  the  alternative,  nor 
should  they  be  hypothetical,  nor  by  way  of 
recital;  but  they  should  be  ooaltlve,  and 
should  be  stated  according  to  Ul^lr  legal  ef- 
fect 1  cutty,  Plead.  200.  Tbie  rul^  how- 
ever, in  many  respects  has  been  more  or  less 
relented,  end  In  some  states  changed  by 
statute.  One  count  may  contain  several  dis- 
tinct and  Ind^ndent  averments,  each  of  It- 
self stating  a  good  cause  of  action,  provided 
tt  is  the  same  cause  of  action  In  all  the  aver- 
ments, and  the  count  will  be  good  on  demur- 
rer; and  proof  of  any  one  of  the  independent ; 
averments  ronatltutlng  the  cause  of  action 
will  entlUe  the  plaintiff  to  a  verdict  He 
need  not  prove  tliem  all.  Any  one  is  suffi- 
cient This  Is  contrary  to  general  rules  of 
pleading  and  practice;  but  It  results  in  tbla 
state  for  the  reason  that  dupllcl^  In  plead- 
ing has  beoi  allowed  In  Alabama  since  tbe 
Code  of  1892,  and  Is  allowed  as  to  the  com- 
plaint, pleas,  replIcatloDs,  or  other  pleadings. 
Baylor's  Oase.  101  Ala.  403,  13  South.  793; 
Sampson's  Case,  112  Ala.  426,  20  South.  666. 
The  rule  or  practice  in  this  state  Is  express- 
ed thus  by  Stone,  0.  J.,  in  tbe  case  of  Hous- 
ton V.  Hilton,  67  Ala  374:  "Duplicity  In  a 
complaint  or  plea,  unleaa  It  ba  a  jriea  In 


abatement.  Is  not  ground  of  demurrer  tn  this 
state."  This  resulted  from  statute.  See  cas- 
es collected  In  2  Brlckeirs  Dig.  883,  and  4 
Mayfleld'B  Dig.  4S2. 

This  rale,  however,  doea  not  authorize  tbe 
Joining  of  several  .Independent  and  distinct 
torts,  constituting  separate  causes  of  action. 
In  one  connt  ■  Such  separate  and  distinct 
actions  may  be  Joined  In  one  comphilnt,  but 
not  In  one  count.  Our  statntes  do  not  author- 
ize this,  nor  was  It  allowable  at  common  law. 
1  Chltty,  Plead.  199,  201,  412.  One  count 
might  claim  In  trespass  as  to  land,  and  also 
as  to  the  person,  provided  It  was  the  result 
of  but  one  transaction,  and  proof  of  cither 
would  entitle  plaintiff  to  a  verdict;  but,  if 
each  trespass  was  the  result  of  an  Indeirend- 
ent  tort,  they  could  not  be  Joined  in  tbe  same 
count  Henry  v.  Carlton,  113  Ala.  fftO,  21 
South.  225;  Gofer's  Case,  110  Ala.  493.  18 
South.  110.  Alternative  averments  of  mat- 
ters of  Butwtance  are  destructive  of  nil  cer- 
tainty In  the  formation  of  definite  Issues  for 
trial.  If  a  plaintiff  In  a  single  count  shifts 
his  right  of  action  from  one  ground  to  anoth- 
er, and  states  several  breaches  of  duty  In  tbe 
alternative  or  disjunctive,  so  that  It  is  Im- 
possible to  tell  upon  which  of  the  several  be 
will  rely,  then  there  Is  confusion  and  obscuri- 
ty. It  is  variant,  if  not  contradictory.  In  its 
allegations.    6  laicy.  PL  &  Pr.  208-270. 

Our  decisions  on  the  subject  of  alternative 
averments  of  material  facts  in  pleading  are^ 
we  confess,  somewhat  obscure,  if  not  conflict- 
ing. Up  to  tbe  time  of  the  adoption  of  the 
Code  of  1852,  the  decisions  followed  the  com- 
mon-law rule,  and  were  consistent  and  cer- 
tain In  condemning  alternative  or  dlsjiuii-tlve 
averments  as  to  material  facts.  The  Code  ex- 
pressly authorized  alterative  or  disjunctive 
averments  In  Indictments  In  three  particular 
cases:  First,  when  tbe  offense  may  be  com- 
mitted by  different  means  or  by  different  In- 
tents, then  the  means  or  intents  may  be  al- 
leged In  tbe  alternative;  second,  when  the 
criminal  act  may  produce  different  results, 
then  the  results  may  be  alleged  In  tbe  alter* 
native:  third,  when  offenses  are  of  tbe  same 
character,  and  subject  to  the  same  punish- 
ment, tbe  defendant  may  be  charged  with  tbe 
several  offenses  In  the  alternative.  This  was 
said  to  be  to  prevent  multiplicity  of  counts 
in  Indictments.  The  statute  prescribed  forms 
of  indictment  thus  using  alternative  aver- 
ments, wbicb,  of  course,  made  the  forms  and 
the  alternative  averments  sufficient  In  these 
cases. 

Other  Code  forms  in  some  civil  proceedings 
have  been  adopted,  with  alternative  aver- 
ments; and,  of  course.  In  such  cases,  these 
altornatlve  averments  were  held  sufficient  be- 
cause tbe  statute  made  them  so.  These  stat- 
utes and  Code  forms  have  led  to  this  mode  of 
pleading  In  this  stat&  But  It  should  never 
be  adopted,  unless  authorized  by  tbe  stat- 
nte,  and  should  be  avoided  as  far  as  posRlhle, 
because  It  leads  to  confusion  and  uncertainty 
of  triable  issues.  A  pleader  may  allege  that 
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bis  canBe  of  action  or  defense  Is  the  result 
of  "this,"  "that,"  and  "another"  thing,  but 
not  that  It  Is  the  t«salt  of  "this,"  If  not  of 
"this"  then  of  "that,"  and  If  not  of  "this"  or 
"that"  theai  of  the  "other."  It  was  said  bj 
the  best  of  ancient  pleaders  that  the  word 
"or"  was  both  a  bad  and  dangerous  word  to 
use  In  pleadings,  especially  In  Indictments; 
and  this  Is  true  ye^  unless  Its  use  la  au- 
thorized by  statute. 

The  fourth  count  of  the  complaint  was  111, 
In  that  It  failed  to  arer  any  facts  showing 
the  mode,  manner,  means,  or  agency  by  which 
the  plaintiff  was  Injured.  It  does  not  allege 
whether  plaintiff  fell  on  or  off  the  trestle,  or 
whether  the  trestle  fell  on  him.  True,  It  al- 
leges that  his  Injuries  resulted  proximately 
from  the  n^llgence  of  the  defendant  In  fall- 
ing to  employ  competent  and  careful  workmen 
in  its  business,  and  It  even  repeats  this  allega- 
tion, as  If  to  give  it  emphasis.  This  is,  there- 
fore, nothli^  more  than  a  purely  legal  gratu- 
Itons  conclusion  of  the  pleader.  No  facta 
whatever  are  alleged  which  will  Justify  such 
a  legal  conclusion.  No  attempt  Is  made  to 
state  any  facts  upon  which  It  is  based.  It  Is 
not  alleged  that  any  of  defendant's  workmen, 
employes,  servants,  or  agents,  competent  or 
otherwise,  injured  him,  or  caused  him  to  be 
Injured,  lutentloually,  negligently  or  acciden- 
tally. The  master  owes  hla  servants  the  duty 
to  employ  competent  and  careful  fellow  serv- 
ants ;  but  his  failure  so  to  do  does  not,  alone, 
render  him  liable  for  every  Injury  his  serv- 
ant may  suffer  while  In  his  employ,  nor  Is  It 
sufficient  to  merely  allege  the  relation  of 
master  and  servant,  and  an  Injury  to  the 
servant,  or  the  failure  to  employ  competent 
Bervanta  and  the  conclusion  that  the  failure 
proximately  caused  the  Injury.  This  Is  no 
more  sufficient  than  would  be  the  averments 
that  the  master  had  not  paid  the  aervant  his 
wages  aud  that  this  failure  caused  his  per- 
sonal Injuries  and  eofferlng  complained  of. 

It  18  true  that  our  forms  of  pleadings.  In 
cases  of  this  kind,  are  very  general,  and, 
as  has  been  said,  the  averments  as  to  n^U- 
gence  are  little  more  than  oondaslons;  yet 
sufficient  facts  must  be  averred  to  8uK>ort 
the  conclusions,  unless  a  statnte  otherwise 
provides.  The  negligence  or  wrong  complain- 
ed of  must  be  alleged  and  shown  to  have 
proximately  caused  or  contributed  to  the  In- 
jury, and  not  mei^  tills  gratuitous  conclu- 
sion of  the  pleader;  but.  In  addition  to  it, 
facts  moat  be  alleged  to  Justify  the  Inference 
or  conelurton.  For  example.  If  this  count 
sufficiently  states  a  cause  of  action,  and  the 
plaintiff  proves  Uie  relation  of  master  and 
servant,  proves  his  personal  Injury,  and  that 
defendant  failed  to  empl(^  competait  serv- 
ants, then  he  wonld  be  entlfled  to  a  verdict, 
no  matter  what  the  cause  of  the  Injury.  The 
all^tlon  tiiat  the  Injury  was  proximately 
caused  ^  the  failure  to  employ  is  a  mexe 


conclusion,  and  not  susceptible  of  direct 
proof,  and  must  be  Inferred  from  the  facts 
proven.  No  facts  are  required  or  authorized 
to  be  proven  which  are  not  alleged.  To  con- 
stitute good  pleading  the  facts  should  be  al- 
leged, whether  at  common  law.  In  OQulty.  or 
under  Code  pleadings.  The  rule  Is  nnlversal 
that  legal  conclusions  alone  should  not  be 
pleaded,  and  that  any  pleading  which  con- 
tains nothing  more  than  legal  condusloiis  as 
to  such  matter  Is  Illy  ideaded,  unleas  antbor- 
ized  by  statute. 

Neither  the  allegation  of  a  conclusion  of 
law,  nor  Its  denial,  raises  an  Issue  In  plead- 
ing; hence  such  averments  do  not  warrant 
the  Introduction  of  evidence.  ▲  pleader  is 
under  no  doty  to  deny  mere  legal  conclu- 
sions ;  Indeed,  it  Is  not  proper  so  to  do.  The 
truth  of  such  conclusions  Is  never  admitted 
or  conceded,  even  when  con8ld««d  or  heard 
on  demurrer.  12  Ency.  PI.  &  Pr.  1020  et  seq. 
It  therefore  follows  that  the  demurrers 
should  have  been  sustained  to  the  first  and 
fourth  counts  as  amoided,  and  to  all  the  oth- 
ers containing  the  Infirmities  p(^ted  out  ta 
the  opinion. 

The  court  properly  declined  to  give  the 
general  affirmative  charge  for  defendant. 
The  evidence  was  abundant  and  ample  to 
sustain  and  suiqMrt  a  verdict  under  any  one 
of  the  counts  which  remained  in  the  com- 
plaint and  upon  which  the  trial  was  had. 
We  are  not  prepared  to  say  that  the  evidence 
did  not  support  amply  every  material  aver- 
ment of  each  of  the  counts  upon  which  the 
trial  was  had.  The  evidence  of  the  d^end- 
ant's  own  superintendent  certainly  tended 
strongly  to  support  nearly  all  of  the  material 
averments,  and  aome  of  them  are  even  with- 
out dispute. 

Nearly  all  the  other  chaiges  refused  to  the 
defendant  were  bad.  In  that  they  predicated 
a  verdict  for  defendant  upon  a  finding  by  the 
jury  of  one  or  more  phases  of  the  evidence^ 
to  the  utter  exclusion  of  other  phases,  whi<di 
were  made  the  sole  bssls  of  recovery  in  some 
of  the  counts.  It  Is  not  necessary  to  consider 
these  charges  s^rately.  because  the  exact 
issues  and  charges  vrlll  probably  not  be  rais- 
ed or  applicable  on  another  trial.  Nor  is  it 
necessary  on  this  appeal  to  pass  upon  all  the 
questions  raised  as  to  the  evidence,  as  these 
exact  questions  will  probably  not  arise  on 
another  trial,  though  It  Is  proper  to  say  that 
we  have  examined  each,  and  see  no  error  of 
which  the  defendant  can  cranplaln.  If  any 
of  the  rulings  could  be  said  to  be  oror,  th«y 
were  cwtalnly  without  Injury. 

For  the  errors  pointed  out,  the  jodgment 
must  be  reverted,  and  the  cause  remanded. 

lEtevened  and  remanded. 

DOmmJL,  a  J.,  and  SIMPSON,  AN- 
DERSON, BATRB^  and  B7AMS,  JJ^  ccuicar. 
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SCIPIO  T.  PIONEER  JaiNING  &  MFG.  CO. 
et  aL 

(Supreme  Court  of  Alabama.    Feb.  26,  19100 

UaSTKB  AHD  SEBVAICT  (I  832*)— INJUBIES  TO 

TmsD  Pebsoh— Acts  of  SEBTAnav-ScoPE  of 
AUTHOBiTT— Question  fob  Jobt. 

Where  a  special  deputy  ciieriff  in  defend- 
anfa  employ  pnrened  a  neCTo  he  was  attempting 
to  aireet  into  plalntiffB  house,  committing  an 
allied  tiespasa  and  an  assault  on  plainttfE,  and 
(be  eridence  as  to  the  agency  and  scope  of  his 
aatboritr  waa  >uch  as  to  justify  difEeient  inter- 
encea,  whether  his  acts  were  within  the  line  of 
hia  eim>loyment  and  tbt  aoi^  of  hia  anthorlty 
were  for  the  jury. 

[Ed.  Note.~-For  other  cases,  see  Master  and 
Servant.  CenL  Dig.  H  1274,  1275;  Dec.  Dig.  S 
332.*] 

Appeal  from  City  Court  of  Birmingham; 
C.  C  Mesmith,  Judge. 

Action  by  Oonnatta  Sdplo  against  the  Pio- 
neer Mining  &  Manufacturing  Company  and 
othoa.  Judgm^t  for  defendants,  and  plain* 
tiff  i^pealB.   Rereraed  and  remanded. 

Sumter  liea  ami  Arttanr  L.  Brown,  for  ap- 
pelant FWG7'»  BennttB  A  Bnrr,  for  appel- 
lees. 

MAYFUSLD,  J.  Tbla  la  a  oItU  action  of 
assault  and  trespass.  The  evidence  InOls- 
pntably  showed  an  asBanlt  by  one  Thomas, 
in  pointing  a  pistol  at  platntUT;  and  In  that 
Thomas,  whUe  pnrsnlng  another  person  (a 
negro)  whom  he  was  attempting  to  capture, 
entered  the  honae  of  plaintiff,  by  force  and 
against  her  wllL  The  negro  fled,  and  ran 
into  ^alntlff's  house  for  shelter;  Thomas 
Mlawing  and  ahootlng  at  him,  and  also 
shooting  Into  idalntlff's  honse^  and  pointing 
a  iristcd  at  or  in  the  direction  of  plaintiff, 
threatening  her  and  the  negro.  The  dis- 
puted question  on  Uie  trial  was  whether 
Thomas  was  the  agoit  of  defendant,  and,  if 
so,  whether,  in  the  commission  of  the  as- 
satilt  and  trespass  (If  Emcb  he  committed),  he 
was  acting  in  such  capacity,  and  so  within 
the  line  or  scope  of  his  authority  as  to  make 
his  principal  liable  for  the  torts  so  commit- 
ted. 

TbB  Uttle  mining  town  In  which  plaintiff 
lived  was  owned  by  the  defendant  mlnli^ 
company,  which  was  engaged  in  the  busi- 
ness of  mining  and  transporting  coal.  Plain- 
tiff's husband  was  me  of  the  defendantfs 
coal  miners,  and  she  and  her  husband  were 
Hrfng  In  one  of  d^ienduit's  houses,  which 
tfa^  rmted.  At  the  time  of  the  commtsshm 
of  tbe  torts,  and  for  some  time  beftwe,  there 
waa  what  is  p<q>ularly  called  a  "strike"  on 
at  this  mining  town  ot  nmp.  Those  miners 
who  bdtmged  to  tbe  labor  unions  bad  refus- 
ed to  work,  on  account  of  some  disagree- 
ment betwem  tbe  union  and  the  mine  (jper- 
Btan.  The  union  miners  wen  attempting 
to  prerent  nonunion  miners  from  working  in 
the  mines,  and  to  induce  them  to  Join  the 
union,  or  to  join  forces  with  the  union  min- 


ers in  not  working,  until  the  mining  com- 
pany should  accede  to  their  terms,  or  at  least 
treat  with  them  as  to  their  diff^enoes.  Un- 
der these  conditions  tbe  mining  company, 
deeming  it  necessary,  applied  to  tbe  sheriff 
of  Jefferson  county  to  guard  and  protect  Its 
property  and  nonunion  miners,  against  the 
efforts  of  the  union  miners,  or  their  sympa- 
thizers. To  this  end  an  arrangement  was 
effected,  whereby  the  sheriff  employed  men 
as  special  deputies  and  sent  them  to  the 
mines,  and  the  mining  company  compensated 
the  sheriff  for  the  expmse  and  serrices  ren- 
dered by  the  special  d^ratles.  13iomas,  who 
committed  the  assault  on  this  occasion,  was 
one  ot  these  special  d^utles.  The  negro, 
whom  he  ran  Into  plaintiff's  house,  was  one 
of  the  union  miners  or  their  sympathizers! 
whom  the  deputy  had  arrested  for  some  of- 
fense, ftom  which  arrest  the  negro  had  es- 
caped and  was  fleeing. 

To  what  atent  these  special  d^utles.  who 
are  called  guards— one  of  whom  was  Ihom- 
as— were  agents  of  tbe  defendant  mining 
company,  and  what  was  the  exact  scope  and 
line  of  their  authority,  if  agents,  does  not 
dearly  appear  from  the  record  In  this  case. 
In  fact;  this  was  the  bone  of  contention  on 
the  trial  in  the  lower  court  Tba  trial  court 
erldoitly  concluded  that  there  was  no  agen- 
ts shown;  or,  if  shown,  that  it  conduslTdy 
appeared  that  tiie  assault  f»mmltted  by 
Thomas  and  complained  of  In  tills  action 
was  not  within  the  line  or  scope  of  the  agen- 
cy, In  such  manner  or  to  such  extent  as  to 
render  the  defendant  liable  for  the  tort.  In 
this  we  think  the  trial  court  was  In  error. 
The  evidence  tending  to  prove  agency  was 
not  wholly  free  from  conflict,  and  different 
Inferences  as  to  this  fact  might  well  be 
drawn  from  tbe  evidence  on  the  subject  of 
agoicy  and  as  to  the  line,  extent,  and  scope 
of  the  authority  of  tbe  agent.  If  agency  be 
shown.  Under  this  state  of  the  case  and  tbe 
evidence,  the  existence  of  agency,  tbe  line, 
scopes  and  extent  of  the  agent's  authority, 
and  wbether  the  tort,  the  assault  committed 
by  Thomas,  was  within  tbe  line  of  tbe  em- 
ployment and  within  the  scope  of  his  au- 
thority as  such  agent,  were  clearly  questions 
of  fact  to  be  detemdned  by  tbe  Jury,  under 
appropriate  Instructions  from  the  court;  and 
not  questions  <tf  law  for  the  court  That  Is, 
under  the  Issues  and  proof  in  this  case,  the 
liability  of  the  defendant  company  for  the 
assault  and  tort  of  Thomas  on  plalntUC, 
which  was  clearly  alleged  and  proven  with- 
out dispute,  was  a  question  of  fact  for  the 
Jury  and  not  one  of  law  for  the  court. 

The  trial  ctmrt  therefore  erred  In  taking 
this  question  firom  tbe  Jury  and  in  directing 
a  verdict  fer  the  d^endant  ^ere  was  no 
error  In  sustaining  the  demurrer  to  the  or^ 
Inal  complaint  It  failed  to  show  any  lia- 
bility on  the  part  of  the  defendant  company 
for  the  wrongs  complained  of. 


•Par  etbsr  essss  sm  sum  tople  sad  sMttloB  NUHBBR  in  Dee.  A  Am.  Diss.  U07  to  dsto,  A  Reporter  Indesea 
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It  to  maateemmxy  to  tnat,  Mparately,  the 
other  qaeatlona  ratoed.  They  may  not  arlae 
on  another  trlaL 

•Hie  Judgment  to  rerenedt  *dA  the  cause  to 
remaDded. 

Rercrsed  and  remanded. 

SIMPSOX.  McCLBU^N.  and  SATRH.  JJ., 
eoncur  fai  the  rerenal,  bot  are  of  the  opin- 
ion that  the  action  waa  In  caae  and  not  In 
treapaaa 


Bx  parte  ALLEN. 
(Supreme  Court  of  Alabama.    Feb.  26.  1810.) 

1.  Certiobabi  (I  28*)— At  Comion  lAw  — 
OaODNDS— ANNDLUiro  Void  Judouknt. 
If  a  jndKment  ii  void  on  tbe  face  of  the 

vetvrd,  it  may  be  rerlewed  and  annolled  by  com* 

mon-law  certiorari. 
[Ed.  Note.— For  other  cases,  see  Owtloraz), 

Gent  Dig.  |  41 ;  Dec  Dig.  |  28.*] 

X  Dmaux  (|  19*)— Dauaobs— UxAnnn. 

^'he  measure  of  damn^it  in  detioiie  is  the 
Tahie  of  the  ose  of  the  chattel  while  wrongfally 
detained,  exrlualve  of  Interest  and  damagsa  for 

depreciation  in  use. 

[I^.  Note.— For  other  caaes,  see  Detinae, 
Cent.  Dig.  U  87-40:  Dec.  Dig.  |  19.*] 

&  JuDOiinrT  a  112*)  — Dbtacut— MATTBa 
Admitted. 

As  a  rule,  a  default  only  admits  matters 
well  pleaded. 

|Ed.  Note.— For  otber  cases,  eee  Judgment^ 
Cent.  Dig.  I  204;   Dec.  Dig.  f  112.*] 

4,  Cebtiorabi  <I  28*)— Scon  or  Rkhkdt. 

The  complaint  In  detinue  claimed  a  horse, 
with  the  value  of  the  hire  or  use  thereof  dui^ 
ing  detention,  and  ao  amendment  thereto,  which 
was  not  served  on  defendant  before  default  Judg- 
ment waa  rendered  for  plaintiff,  alleged  that  tbe 
value  of  the  horse  was  a  certain  sum,  and  that 
plaintiff  claimed  tbt  nun  of  $nO  damages  and 
$1  per  day.  Held,  that  the  amendment  waa  im- 
material, so  that  any  error  in  not  serving  the 
amended  complaint  upon  defendant  before  ren- 
dering default  Judgment  did  not  make  the 
jadgment  void,  so  as  to  make  It  levlewable  by 
eemmoB'law  certiorari. 

TEJd.  Note.— For  otber  cases,  see  Certtoiail, 
Cent  Dig.  f  41 ;  Dec  Dig.  {  28.*] 

H.  JuDGuanT  a  132*)— Default  JuDaxBNT— 

TiKK  or  Taking. 

That  a  default  was  taken  on  Friday,  when 
the  court  rules  required  default  dockets  to  be 
heard  on  Saturdays,  did  not  oiake  the  default 
jud^eat  void,  where  defendant  was  in  default 
on  Friday,  but  was  at  most  an  irregularity. 

IBd.  Note.— For  otber  cases,  see  Judgment, 
Cent  Dig.  I  211 ;  Dec  Dig.  i  182.*] 

PetlUcw  by  H.  K.  Alien  for  certiorari. 
Writ  denied. 

B.  G.  Perry  and  W.  S.  Welcb.  tor  petl- 
tliHier.   Plnltney  Scott,  opposed. 

McCLBLLAN.  J.   Common-law  certiorari. 

If  the  theory  of  the  petitioner  to  maintain- 
able, aa  k  to  presented  in  thla  application, 
vto.,  that  the  Judgment  aaaalled  to  void,  and 
If  It  to  of  record  apparent,  eommon-law  eer* 
tierari  to  the  proper  remedy  to  review  and 
annul  the  judgment   Independwt  Pub.  Co. 


V.  Amer.  Preaa  Go,  102  Ala.  dlB,  400;  15 

South.  947. 

These  are  the  facts:  Plnkney  Scott  inntl- 
tnted  detinue  against  the  petitioner.  Alten. 
In  the  Bessemer  city  court.  His  complaint 
was:  *Trhe  plaintiff  claims  of  tbe  defendant 
the  following  iwrsonal  property,  to  wit.  one 
large  bay  horse,  named  John,  with  tall  whip- 
ped off,  with  tbe  value  of  tbe  hire  or  use 
thereof  during  detention,  to  wit  from  tbe 
Slat  day  of  August,  1009."  Tbe  summous 
was  served  on  the  defendant  on  August  31, 
1909,  and  the  direction  to  take  possession  of 
the  animal,  tbe  plaintiff  having  given  the 
requisite  bond,  executed.  The  defeudnnt.  In 
his  turn,  gave  a  forthcoming  bond,  and  the 
property  was  delivered  to  bim.  Defendant, 
not  having  pleaded  within  30  days  after  serv- 
ice, was  in  default  on  Friday.  October  1, 
1009.  On  that  day  the  court  permitted  the 
amendment  of  the  complaint  It  apjiears 
from  the  whole  return,  after  alias  certiorari, 
that  the  amendment  Inserted,  after  the  word 
"off,"  and  before  the  words,  **wltb  the  val- 
ue," these  words:  "Valued  at  $200.00,  and 
plaintiff  further  claims  of  defendant  tbe 
sum  of  $50  damages  and  $1  per  day."  After 
that  amending,  tbe  court  rendered  Judgment, 
by  default  for  the  plaintiff  for  tbe  horse  d^ 
scribed  In  tbe  complaint,  "or  its  alternate 
value  of  $200,  together  with  $31  detention 
and  a  further  sum  of  $50  damages  as  furthw 
detention  assessed  by  the  court  to  the  date 
of  tbe  trial.**  It  thus  affirmatively  appears, 
and  it  to  not  otherwise  contended,  that  there 
waa  no  service  of  the  amendment  or  ameudr 
ed  complaint  on  the  defendant,  before  Juds* 
mmt  by  default  was  rendered. 

The  petitioner,  in  several  ways.  Invoked 
the  court  l)eIow  to  set  aside  the  Judgment 
and  to  quash  the  execution,  following  In  or- 
derly course  from  tbe  Judgment — in  all  ot 
which  the  petitioner  was  denied  relief — be- 
fore seeklDg  review  here.  The  first  basis  of 
Insistence  that  the  judgment  Is  void  la  that 
neither  tbe  amendment  nor  the  amended  com- 
pIniDt  was  served  on  the  defendant  before  the 
default  was  adjudged.  Primarily  these  prin- 
ciples pertain  to  the  queetloD  preamted  and 
to  be  decided. 

The  measure  of  damages  In  tbe  action  of 
detiuue  to  the  value  of  the  hire  or  use  of  the 
chattel  during  tbe  period  of  wrongful  detri- 
tion. 8  May.  Dig.  pp^  61,  62.  Interest  on  tbe 
value  of  the  hire  or  use  to  nojt  an  element  of 
the  damages  in  such  case.  Frsllck  v.  Prea- 
ley,  29  Ala.  457.  65  Am.  Dec  413.  Ordinary, 
wear  and  tear  of  the  chattel  to  Included  in 
the  rent  or  hire  thereof.  Hence  damages  for 
wear  and  tear  cannot  be  added  to  those 
awarded  for  rent  or  hire  In  such  action. 
White  V.  Sheffield.  00  Ala.  253.  7  South.  BIO. 
Qenerally  speaking,  a  default  only  admits 
matters  well  pleaded.  23  Oyc;  pp.  740.  741, 
752.  and  notes;  UcQdiee  t.  Ohlldra«k  2  Stew. 
<Ala.)  500. 
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In  Ada  Instance  the  court  bad  jurtadlctlon 
of  the  Bnbject-matter  and  of  the  paeon. 
The  emaiidmeii^  ex  parted  fixed  the  value  of 
the  a&lmel  and  enhanced  (let  u  aanime) 
the  amonnt  of  the  damiwes  clabned  in  the 
original  declaration.  Taklnc  the  defmdanlfB 
tftUnre  to  ^ead  within  the  requisite  period 
as  an  admleslon  of  the  matters  then  (afttf 
amendment)  alleged  In  the  declaratlaii.  It  Is 
obrlooe  that  the  conrTe  fanlt,  Jnrlsdlctloned 
aa  stated  abore,  waa,  at  moat,  In  exceeding, 
tai  adjudging,  the  limits  made  b7  the  arer* 
menta  of  the  original  declaratlMi  In  respect 
to  the  value  of  the  animal  and  In  the  amount 
of  the  damages  claimed.  In  short,  the  de- 
fttidanfs  d^ault  admitted  the  wroi^ul  de- 
tention of  the  animal,  and  that  the  i^alntlff 
was  dne^  at  least,  some  damages  for  the  hire 
or  use  thereof ;  the  amounts,  in  both  instan- 
ees,  belnir  unstated  In  the  cnii^nal  declara- 
tlML  The  result,  then,  of  the  allowing  of 
the  ameodmrat  and,  thereupon,  the  Juridical 
cimeluslon  that  defendant  admitted  the  value 
of  the  animal  and  the  damages  for  the  detoi- 
timi,  as  alleged  In  the  amendment  only,  was 
to  unwarrantably  conclude  as  upon  an  ad- 
mission hj  defendant  In  excess  of  wbat  he 
merely  might  have  been  adjudged  Uable  for, 
undw  the  allegations  of  the  original  declara- 
tion. Certainly,  that  consequoice  did  not  In- 
volve Jurisdiction,  tot  plenary  and  Jurisdic- 
tion the  city  court  already  had.  If  it  did 
not  Involve  Jurisdiction,  obviously  the  act  of 
the  court  wa»  an  error— Irregularity — only, 
and  in  no  sense  opoated  to  render  void  the 
Judgment  so  entered.  6  Ency.  PI.  ft  Pr.  p^ 
63:  Carr  v.  Sterling.  114  N.  Y.  668,  22  N.  E. 
S7;  Freeman  on  Judgments,  |  129.  See 
Bash  V.  Van  Osdol,  7S  Ind.  186,  and  May  v. 
Bank.  9  Ind.  233,  where  the  question  was 
presented  by  and  treated  on  appeal. 

It  Is  aviMTed  In  the  petltl<m  that  by  rule 
duly  promulgated  by  the  city  court,  and  In 
force,  the  chanceiy,  default  and  motion 
dodtets  were  heard  on  Saturdays.  This  Judg- 
ment by  default  was  taken  on  Friday.  The 
defendant  was  In  default  on  that  day.  The 
Inslsteiice  Is  that  the  Judgment  taken  on  Fri- 
day, Instead  of  Saturday,  Is  void.  We  will 
assume,  for  the  occasion  only,  that  the  rule 
had  the  force  of  a  statute ;  and,  If  so,  the 
granting  of  the  default  was,  at  mos^  prema- 
ture, and,  hence,  an  Irregularity.  6  Ency. 
PL  ft  Pr.  p.  94,  citing,  in  note  2,  our  ded- 
■ions  sivpotlng  the  text 

In  my  (^luion  the  writ  should  be  denied. 
ANDERSON,  J.,  concurs  In  the  o^on  of 
the  writer. 

DOWDELI*,  a  X,  and  SIMPSON.  MAT- 
riBLD,  SATRE,  and  EVANS,  JJ.,  hold  that 
ttie  amendment  was  immaterial,  and  that 
Jndgment  oitry  shows  assessment  of  dam- 
ages by  the  court,  and  eoncnr  In  the  opinion 
aa  respects  the  day  on  which  the  default 
was  taken. 

Writ  denied. 


NATIONAIf  LIFD  ft  AGOIDBOfT  INS.  GO. 
V.  LOKBY. 

(Snpreme  Court  of  Alabama.  Jan.  13,  1910. 
Rehearing  Denied  Feb.  20,  1910.) 

1.  Plbadiko  a  193*)--Vabiawcb— Makkbb  of 
Raising  Question — DEmnaBER. 

If  the  case  made  by  the  evidence  was  an 
action  on  a  policy  of  accident  inauraoce,  instead 
of  on  a  life  insurance  policy,,  as  alleged  by  the 
complaint,  a  demurrer  was  not  the  proper  man- 
ner of  raising  the  objection. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Dea  Dig.  1 193.*] 

2.  iRstraAiicB  (1 608*)— FoBic  or  Action— Life 
Ihsubakcii— Natubk  or  Poucr. 

A  policy  insuring  aptlnat  death  resulting 
directly  from  bodily  Injuries  caused  by  ezteruaL 
Tiotent,  and  accidental  means.  Indepeodent  of  all 
other  causea,  though  In  a  sense  a  life  polit?,  is 
not  the  kind  of  policy  cratemplated  In  form  12, 
contained  In  Code,  i  5382.  providing  the  form  of 
an  action  on  a  life  insurance  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  1  1017;  Dec.  Dig.  |  OOS.*] 

3.  Appeal  and  Bbbob  (|  216*)— Fbebbiita- 
tion  bsxow — liuitino  purposb  of  kvi- 

DBNCE— NeCEBSITT  OF  REQUEST. 

Since  the  company,,  in  an  action  on  a  pol- 
icy, could  have  reQuested  a  charge  lioiiting  the 
effpct  of  the  policy  as  evidence  to  a  count  in  the 
complaint  declaring  on  an  accident  policy,  K*liere 
the  policy  was  In  effect  an  accident  and  not 
a  life  policy..  It  cannot  complain  of  the.  court's 
failure  to  so  limit  the  effect  of  the  policy,  where 
it  did  not  request  it  to  do  sa 

TEd.  Note.— For  other  cases,  see  Appenl  and 
Krror,  Dec  Dig.  I  216;*  Trial,  Cent,  Dig.  H 
627,  630.] 

4.  Insuranck  (H  461*)— Accident  Insurance 

—  constbuctiom  of  polict  —  company's 

LlABIUTT  —  iNJmT    FBOU  IHVOLUMTABT 

Risk. 

A  provision  in  an  accident  polic;r  exempting 
the  company  from  liability  for  fatal  injury  from 
exposure  to  risk  or  known  danger  did  not  relieve 
it  of  liability  for  injurr  from  danger  to  which 
insured  was  Involnntarily  exposed. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1180;  Dec  Dig.  |  461.*] 

5.  Insdbahcx  (i  140*)— GoHnnDcnoii  of  Poir 

ICY. 

ICvery  Insnrance  policy.  If  doubtful.  Is  con- 
Btmed  In  fovor  of  Insured. 

rod.  NoM.— For  other  cases,  see  Insnranct, 
Cant:  Dig.  |  295;  Dee.  Dig.  1 146.*] 

6^  Inbitrancb  a  eos*)— AocioaNT  Insurance 

—  COUPAHT'S  LlABIUTT  — '*0BVI0US  DAN- 
GER." 

Stepping  from  a  moving  train,  irreapeotive 
of  the  speed  at  which  it  was  moving.  Is  not.  ss 
a  matter  of  law,  an  "obvious  danicer."  within 
an  accident  insurance  company's  policy  relieving 
the  company  from  liability  for  death  resulting 
from  exposure  to  an  obvious  ri^. 

[E^  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1745;  Dec  Dig.  |  «0&* 

For  other  deflniUona,  see  Words  and  Phrases, 
vol.  6,  p.  4806.] 

7.  Insubance  <|  462*)— Accident  Inburancb 

— FOBFEITUBE  OF  POLIOT— VlOLATIOM  OF  OB- 
DIMANCB. 

Insured's  death  did  not  result  while  violat- 
ing an  ordinance  prohibiting  persons  "to  catch 
hold  of,  or  swing  upon  the  cars  of  a  railroad 
company,  while  such  car  la  in  motion."  where 
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death  oecmred  from  bet  attemptlDK  to  Mwbtg 
heraelf  from  a  car  while  in  motion. 

[Bd.  Not«.— For  other  casca,  aee  Insaiaoce, 
Geot  Dig.  I  U82;  Dec.  l^Tt  462.*] 

8.  INBUIUNOK  (i  642*)— Acnoif  on  Pouor— 
Grounds  of  Deuubbeb— Pabtial  Defense. 
Pleas  in  a  couot  on  an  accident  Insurance 
policy  allctrios  certain  facts  as  a  foil  defense 
to  the  action,  when  the  policy  provided  that 
the  existence  of  such  facts  ahonla  only  reduce 
the  amount  recoverable,  were  demurrable. 

[EM.  Note.— For  other  caeea,  see  Insurance, 
Cent.  Dig.  i  1630 ;  Dec.  Dig.  i  642.*] 

a  TRIAI,  (I  76*)— OBJECnONS  TO  BVIDKNCS— 

Waiver. 

EHiilure  to  object  to  the  admission  of  evi- 
dence until  after  it  has  been  offered  and  admit- 
ted waives  every  objection  thereto,  except  that 
it  was  illegal. 

[Ed.  Note.-~For  other  cases,  see  Trial,  Cent 
Dig.  I  185;  Dec.  Dig.  |  76.*] 

10.  INBORANCE  (i  654%*)  —  ACCIDENT  INSUR- 
ANCE—ACTIONS— A  DUISBION  OF  Evidence. 

Id  an  action  on  an  accident  policy,  a  re- 
ceipt showing  payment  of  the  original  premiam 
was  neither  irrelevant,  Incompetent,  nor  imma- 
terial, showing  that  the  policy  bad  been  put  into 
effect,  thongh  it  was  cumufative  evidence  of  that 
fact  after  tne  policy  bad  been  introdaced  with- 
out objection. 

[Ed.  Note.— For  other  cutm,  see  InnuBuce, 
Dec.  Die.  I  654H-*] 

11.  Insurance  (|  661*)— Accident  Insubanob 
—Actions— A  DuiBBioN  of  Evijdence. 

In  an  action  on  an  accident  insurance  pol- 
icy, testimony  that  defendant's  agent  executed 
a  renewal  receipt  was  admissible  aa  tending  to 
show  a  contract  of  Insurance  between  the  com- 
pany and  the  person  claimed  to  have  been  in- 
sured. 

[Ed.  Note.— For  other  cases,  aee  Insnrance, 
Cent  Dig.  SI  ia7a-1675:  Dec.  Dig.  |  651.*] 

12.  Appeal  and  Erbor  jt  1061*)— Harmless 
Bbbob— Admission  op  Evidence. 

Any  error  in  permitting  a  witness  to  state 
that  another  signed  a  receipt  was  harmless, 
where  the  latter  snbsegnently  testified  that  he 
did  BO. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4161-4170;   Dec  Dig.  i 


18.  Insurance  (S  145*)— Contract— Rknewal 

—Modification  op  Renewal. 

While  the  mere  renewal  of  an  tnsaranoe 
policy  does  not  chanfce  its  terms,  but  continnee 
the  rights  of  the  parties  under  toe  original  pol- 
icy, the  parties  may  change  the  terms  of  the 
contract  upon  a  renewal. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  281 ;  Dec  Dig.  |  145.*] 

14.  Insurance  (S  14.'i*)  —  Authobitt  or 
Agents— Modification  of  Contract. 
Where  an  insurance  agent  had  anthority 
to  issue  receipts  for  renewal  premiums  for  the 
c<nn|)aoy.  which  receipts  were  on  a  printed  form 
furnished  by  tt,  such  amnt  had  authority  to 
modify  the  contract  in  the  renewal  receipt. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Die.  f  281 :  Dec  Dig.  i  145.*] 

Iff.  Trial  (i  170*)  —  Aftiematitb  Ciiaroe  — 

Sepabatb  Counts. 

A  general  affirmative  charge  is  proper.  If 
plaintiff  was  entitled  to  it  npon  either  count  of 
the  complaint 

JBd.  Notev— For  other  cases,  see  Trial,  Dec 

Dif.  i  17a*] 


16l  Afful  ard  Bbboe  ^  926^  —  Pbebdkf- 

TIONS. 

It  cannot  be  preanmed  on  appeal.  In  the 
absence  of  evidence  thereof  In  the  record,  that 
an  insurance  company  waa  informed  of  insnr' 
ed's  death  in  wriung,  In  order  to  pnt  the  trial 
court  In  error  f6r  permitting  a  question  as  to 
when  the  company  was  informed  of  insured's 
death,  on  the  ground  that  it  called  for  hearsay, 
and  not  the  bMt  evidence  of  the  facts  sought  to 
be  elicited. 

[Ed.  Note.— For  other  eases^  see  Appeal  Rod 
Error.  Cent  Dig.  |  8789;  Dec  DUTi  926.*] 

Appral  from  OUty  Court  of  Knulnsliam; 
Charles  A.  Senn,  Jadge. 

Action'  1^  Bvelyn  iMkey  asalnst  tlie  Na- 
tional Life  ft  Acddent  Insurance  Compaitr. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peala  Affirmed. 

Sterling  A.  Wood,  for  appellant  Bowman, 
Harsh  &  Beddow,  for  appellee. 

8ATRE,  J.  It  seems  entirely  clear  to  us 
that  there  was  no  tenable  objection  to  the 
first  count  of  the  complaint  It  followed  the 
form  laid  down  In  the  Oode  as  for  an  ac- 
tion CD  a  policy  of  life  insurance,  and  stat- 
ed a  cause  of  action.  Insurance  Company  t. 
Bledsoe,  52  Ala.  538.  If  the  evidence  devel- 
oped a  case  arising  on  a  policy  of  accident 
insurance,  that  raised  a  question,  we  hard- 
ly need  to  say,  to  be  reached  otherwise  than 
by  demurrer.  Nor  does  counsel  for  appel- 
lant contend  for  anything  dlfTerent  The 
coDteutlon  to  the  brief  Is  that  there  was  er- 
ror In  that  action  of  the  court  by  which  It 
allowed  the  policy  to  be  put  in  evidence,  not- 
withstanding defendant's  objection  because 
it  tended  to  estalilisb  a  case  at  variance  with 
that  stated  in  count  1.  The  effort  to  state  In 
the  Code  form  an  action  on  a  policy  uf  ac- 
cident Insurance  proceeded,  as  we  think,  up- 
on a  mlsapprebenoton  of  the  proper  offloe  of 
that  form.  A  policy  which  Insures  afcafost 
death  resulting  directly  and  ludependently 
of  all  other  causes  from  bodily  injuries  ef- 
fected through  external,  violent,  and  acci- 
dental means,  though  In  a  sense  a  policy  of 
life  insurance,  is  not  the  sort  of  policy  con- 
templat«>d  In  form  12  of  section  n3S2  nf  the 
Code,  nor  does  it  evidence  the  character  of 
contract  men  have  in  mind  when  they  speak 
of  life  Insurance.  But  tbe  second  count  of 
the  cnmplflint  states  an  action  on  a  policy  of 
accident  Insurance — bow  defectively  we  will 
not  say,  because  Its  defects  are  not  urged  In 
brief  of  counsel — and  under  this  count  tbe 
policy  offered  was  admissible  In  evidence;. 
Tbe  court  at  tbe  time  of  Its  Introiiuctlon 
might  have  appropriately  limited  the  effect 
of  the  policy  as  tending  to  sustain  only  the 
second  count:  but  exactly  this  the  court  waa 
not  asked  to  do,  and,  whether  so  or  not,  it 
cannot  be  said  that  there  was  error  In  its 
refusal  to  do  so,  for  the  reason  that  the  cor- 
rect method  of  securing  Its  rights  In  this  con- 
nection by  a  charge  limiting  the  effect  of  the 
evidence  remained  open  to  the  defiant. 


•Tor  ether  asses  sm  same  tople  sad  •eotloa  HUHBBB  la  Deo.  *  Am.  Digs.  INT  to  date,  *  Reporter  IbAsxh 
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The  nm  considerations  are  to  be  applied 
with  the  same  result  to  tbat  assignment  of 
nror  In  wblcb  the  appellant  affirms  error  of 
the  lower  coart  In  orermllnff  Its  motion  to 
nelade  the  policy  in  so  fiir  as  the  first  cotmt 
was  concerned. 

Plea  12  set  np  a  daose  of  the  policy  In 
which  it  was  stipulated  that  in  the  eroit  of 
fetal  lidnry  from  exposnre  to  obvloas  risk 
of  Injnry  or  known  danger  the  defendant 
company  sfaonld  not  be  liable,  and  allies 
that  the  death  of  the  insured  "did  result 
fn>m  external,  violent,  or  acddoital  means, 
and  was  the  proximate  resalt  of  the  exposvre 
by  the  said  Urs.  JuUa  Beese  [the  tnsnredl  of 
herself  to  the  obvlons  risk  or  danger,  in  this: 
That  she  attempted  to  and  did  st^  or  Jnmp 
or  altfEbt  from  a  moving  car,  and  that  her 
said  death  resolted  proximately  thertfrom." 
In  argnment  stress  is  laid  upon  the  fact  that 
0»  exposnre  to  dai^cer  iHWTlded  for  in  the 
exception  quoted  la  not  described  as  Tohinta- 
IT,  and  thus  the  oonelnsion  Is  reached  by 
way  of  the  exception  that  a  merely  negU' 
gent  exposure  of  hlmaelf  to  danger  by  tike 
Insnred  will  relieve  tbe  insurer  of  llablll^. 
There  seems  to  have  been  some  conflict  of 
iq>fnlon  as  to  whether  contributtsy  ne^l- 
gence  constitutes  a  defense  to  an  action  on 
the  policy  where  the  contract  is  general,  in- 
suring sgalnst  acddeat  occnning  by  external 
violmce  without  any  exception  of  the  ctuuv 
act»  under  consideration.  Sbevlin  v.  Amer- 
ican Mat.  Aoc.  Ass'n,  M  Wla  180,  68  N.  W. 
666,  36  L.  B.  A.  62.  In  that  case  it  Is  stated 
that  the  great  wel^t  of  authority  fiivors 
tiie  conclnslott  that  an  Injury  may  be  said  to 
be  acddentaU  though  attributable  to  the  neg- 
ligence of  the  Insured.  That  Inquiry,  how- 
ever, is  excluded  from  this  case  by  the  provi- 
sion of  the  policy  in  hand.  Here  the  excep- 
tion pirerenta  llablli^  In  the  event  of  ex- 
posure to  obvious  risk  or  known  danger, 
meaning,  as  we  apprehend,  that  the  danger 
must  meet  the  insured  so  squarely  in  front 
that  he  cannot  in  reason  be  heard  to  deny 
knowledge  of  It  or  that  it  was  in  fact  known; 
implyiiv  in  ^ther  case  an  exposure  to  a  dan- 
ger that  the  Insured  knows  ami  is  conscious 
€t  at  tbe  time.  Every  policy  of  insurance^ 
If  doubtful.  Is  construed  in  favor  of  the  in- 
sured. We  think  it  cannot  in  reason  be  said 
tbat  the  exception  in  question  was  intended 
to  relieve  the  insurer  of  responsibility  in  the 
event  the  Insured  Is  involuntarily  exposed  to 
danger  and  suffers  injury  thereby.  That 
would  be  contrary  to  the  entire  tenor  of  the 
contract.  It  ft^lows,  it  would  seem,  that  the 
addition  of  the  word  ''voluntory,"  as  descrip- 
tive of  the  insured's  exposnre,  would  add 
nothiiv  to  the  meaning  of  the  exertion. 
The  language  used  implies  as  much.  It  has 
been  held  by  otbw  courts  in  a  numbor  of 
cases  that  mere  n^llgence  on  the  part  of 
tbe  Insured  does  not  constitute  a  voluntary 
exposure^  and  that  the  n^lgence  of  the  in- 
sured, to  bring  his  acto  within  an  exertion 
of  Ttdnntary  e^q^osnre  to  danger,  must  be  ac- 


companied with  knowledge  of  the  eixlstenee 
of  daiver,  or  knowledge  that  injury  Is  likely 
to  result  fhnn  his  acts.   4  Cooley's  Briefs, 

8216. 

But  let  it  be  assumed  that  the  exception 
here  relieved  defendant  of  llatdllty  on  "ez- 
poaure  to  obvious  dangw,"  and  that  **»po>- 
sure  to  obvious  danger"  means  something 
less  than  voluntery  npoeure  to  obvious  dan. 
ger.  How  does  the  case  stand?  In  Turtle  v. 
Travelers'  Ins.  Co..  184  Mass.  175,  45  Am. 
Bep.  816k  the  language  of  the  exception  was 
"exposure  to  obvions  or  unnecessary  dan- 
ger." The  court  applied  the  general  prin- 
ciples of  the  law  of  n^ligence.  So  in  &ulth 
V.  Preferred  Mut  Acc.  Ass'n,  104  Mich.  634, 
62  N.  W.  99(K  Travelers'  Ins.  Cou  t.  Jones, 
80  Oa.  541,  7  S.  B.  88,  12  Am.  St  Rep.  270; 
and  Smith  v.  ^itoa  Ins.  Co.,  115  Iowa,  217, 
88  N.  W.  S68,  66  U  B.  A.  271.  91  Am.  St 
Bep.  15&  In  Shevlto  v.  American  Mut  Acc. 
Ass'n,  04  Wis.  180,  68  N.  W^  866.  86  L.  B.  A. 
52,  the  exception  was:  "Any  injury  resulting 
in  whole  or  in  part  from  exposure  to  unnec- 
essary danger."  The  court  said:  "It  plainly 
Includes  all  cases  of  exposure  to  unnecessary 
danger,  In  which  such  exposure  is  attributa- 
ble to  negligence  on  tiie  part  of  the  assured; 
that  is.  tiie  exception  was  Intended  to  hold 
the  Insured  responsible  for  the  exercise  of 
ordinary  care,  and  to  except  from  the  provl- 
idons  of  the  policy  all  cases  of  injury  occur- 
ring in  whole  or  in  part  through  a  failure  to 
exezdse  such  care.  Under  such  a  provision 
no  recovny  can  be  had  if  the  tnimy  la  caus- 
ed by  reason  of  exposure  to  unnecessary  dan- 
ger, within  the  general  prlndples  of  the  law 
of  negligenoe."  The  meaning,  then,  of  the 
plea,  is  that  there  is  obvlouB  risk  or  danger 
in  steppb^,  or  Jumping,  or  alighting  from  a 
moving  car.  vrltfaout  reference  to  tiie  speed  at 
which  the  car  may  be  moving,  and  that  in 
d<dng  so  the  insured  was  guilty  of  negligence. 
The  averment  Is,  not  that  the  cax  waa  moving 
at  a  rate  of  speed  obviously  daz^erous,  but 
in  effect  tiiat  It  was  obviously  dangerous  to 
step  from  a  car  moving  at  any  speed  wba^ 
ever;  for  this,  at  least  is  obvious:  That 
moot  that  the  car  was  moving  at  a  mall's 
pace  would  sustain  the  plea,  as  well  as  proof 
that  it  was  moving  at  express  speed.  Bx- 
ceptional  drcumstancM  may  attend  an  at- 
tempt to  alight  from  a  moving  car,  which 
wlU  justify  the  court  In  declaring  as  matter 
of  law  that  the  attempt  was  obviously  dan- 
gerous, as,  for  example,  the  car  may  be  mov- 
ing at  a  great  rate  of  speed,  or  the  person 
alighting  may  be  old  or  Inflrm,  or  incumber* 
ed  with  bundles  or  children.  Watklna  v, 
Birmingham  Ballway  Co,  120  Ala.  147.  24 
South.  892,  43  L.  B.  A.  297.  But  no  auch 
facte  are  alleged  here.  We  conclude  that  the 
demurrer  to  this  plea  was  well  sustained. 
Precisely  tiie  same  line  of  reasoning  reachM 
the  fifth  plea,  the  demurrer  to  vvhidi  was 
sustained. 

Of  those  pleas  which  seek  to  set  up  a  vio- 
lation of  a  city  brdinance  by  the  Insured*  it 
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nems  snfflclent  to  say  that,  while  specloiuly 
worded,  tbey  do  not  aver  a  violation  of  the 
otdlnaDce  alleged.  The  ordinance  pnAlblts 
persoDB  "to  catch  hold  of,  or  swing  npon, 
the  cars  of  said  railroad  company,  while 
such  car  Is  In  motion."  The  plea  Is  that  the 
death  of  the  Insured  took  place  from  her  at- 
tempting to  swing  herself  from  a  car  while 
In  motion— «  different  thing. 

There  la  one  other  reason,  applicable  to 
all  those  pleas  which  set  forth  the  policy, 
why  demurrers  to  them  should  bare  been 
sustained :  Tbey  purport  to  constitute  a  full 
answer  to  the  plalotlfTB  action,  whereas  the 
limitation  in  the  policy.  In  the  event  of  death 
or  injury  from  the  various  causes  indicated 
In  the  pleas,  Is  to  "one-flftb  of  the  amount 
that  would  be  otherwise  payable  under  this 
policy." 

I'lalntlff  introduced  In  evidence  certain 
receipts,  one  of  which  showed  the  jmyment 
of  policy  fee.  or  original  premium,  and  two 
the  payment  of  renewal  fees  or  premiums. 
These  receipts  were  objected  to.  The  nat- 
aral  and  easy  construction  of  the  bill  of 
exc^itlons — certainly  a  strict  construction 
against  the  exceptor— must  be  that  these  re- 
ceipts had  been  offered  and  received  in  evi- 
dence before  objection  was  made.  The  nnl' 
form  rule  of  this  court  has  been  to  bold  that 
such  delay  as  Is  shown  here  waives  every 
objection  to  the  evldmce,  except  Oiat  It  la 
Illegal,  wbloh  this  evidence  was  not  But  no 
tenable  objection  could  have  been  taken  at 
any  time.  The  first  receipt  showed  that  the 
policy  hud  been  put  Into  effect  It  was  cu- 
mulative, after  the  policy  bad  been  Introduc- 
ed without  objection,  and  unnecessary,  but 
certaluly  not  Irrelevant  Incompetent  imma- 
terial, or  lll^al.  The  renewal  receipts  wait 
to  the  gist  of  plaintiff's  action,  and,  while 
the  assigutaieuts  of  error  predicated  upon  the 
rulings  admitting  them  are  referred  to  In 
ap{tellant*s  brief,  there  Is  no  argument  to 
sustain  them. 

The  objBc-tlon  to  the  renewal  receipt  sign- 
ed by  William  George  Fogg  came  too  late, 
as  was  the  case  in  respect  to  the  receipts  al- 
ready- craiBldered.  There  were  other  rea- 
Bona  why  the  injection  to  it  sbould  have 
been  overruled.  The  original  policy  Insured 
Sirs.  Julia  Reese  from  12  o'clock,  noon,  of 
Sei>tember  3.  1907,  until  12  o'cIodE,  noon, 
of  the  1st  diiy  of  October  thra«after,  and  for 
such  further  periods  to  be  stated  In  renewal 
recelpia,  as  the  payment  of  premiums  would 
maintain.  Paragraph  N  of  the  policy  was  In 
these  words:  "If  the  paymmt  of  any  renew- 
al premium  shall  be  made  after  the  expira- 
tion of  tills  policy,  or.  of  Uie  last  renewal  re- 
ceipt, netiher  the  assured  nor  the  beneficiary 
will  be  entitled  to  recovery  for  any  acci- 
dental injury  hap|>enlng  between  the  date  of 
such  expiration  and  12  o'clock,  noon,  of  the 
day  following  the  date  of  such  rmewal  pay- 
ment ;  *  *  *  nor  shall  the  acceptance  of 
an  overdue  pranlum  coustltnte  a  waiver  of 


the  requirement  tliat  all  renewal  premlumn 
be  {Mdd  in  advance  as  specified  in  this  con- 
tract" The  second  receipt  Introduced  in 
evidence  showed  the  receipt  of  a  payment 
on  October  1st  continuing  the  policy  In  force 
from  that  date  until  November  Ist  subject 
to  all  the  provisions  and  conditions  of  the 
policy.  Renewal  premiuois  fell  due  on  the 
1st  day  of  each  month.  The  receipt  under 
consideration  was  dated  November  6th,  and 
showed  a  payment  "renewing."  to  quote 
hereafter  the  receipt,  "policy  No.  19291  from 
date  hereof  until  the  1st  day  of  December, 
1907.  subject  to  all  the  prorlsions  and  con- 
ditions of  said  policy,  particularly  paragraph 
N  of  said  policy,  should  this  receipt  be  given 
for  a  premium  collected  afto*  It  Is  due  as  a 
renewal  payment  This  premium  having 
been  accepted  and  this  receipt  given  upon 
the  express  condition  that  no  claim  shall 
be  made,  and  said  company  shall  not  be 
liable  for  any  Indemnity  for  accident  oc- 
curring «  •  •  during  the  interval  be- 
tween 12  o'clock,  noon,  of  the  day  on  wbldt 
such  renewal  premium  was  dne^  and  this 
day  and  date  one  hour  following  this  ac- 
knowledgment and  this  rectipt  is  scoot- 
ed npon  this  condition,  by  which  acc^tance 
all  such  cdalms  of  indemnity  are  waived. 
[Signed]  Wm-  Qeo.  Fogg,  Agent"  The  evi- 
dence showed  without  conflict  that  the  pre- 
mium  was  paid  and  this  receipt  Issued  be- 
tween the  hours  of  12.  noon,  and  X  p.  m.  of 
the  day  of  its  date.  The  evidence  also  show- 
ed without  conflict  tliat  the  Insured  was  aa- 
ddffltally  killed  while  allghdng  from  a 
street  car  between  the  boun  of  6  and  7  p. 
UL  of  the  same  day.  The  appellant  intists 
that  there  was  error  In  permitting  proof 
the  wltneae  Beeae  that  this  receipt  was  txe- 
cuted  by  Fogg.  No  reason,  iMtyond  the  as- 
sertion of  counsel*  occurs  to  us  wby  tUs 
proof  was  Immaterial,  irrelevant  and  not 
pertinent  to  issues  in  the  cause.  It  certain- 
ly t&ided  to  show  a  contract  of  insnranoe  be- 
twerai  the  defendant  and  the  person  alleged 
to  have  been  insured ;  and  if  perchance  thrare 
was  exTw  in  p»mitting  ttalti  proof  by  the 
witness  Beesob  it  was  harmless,  for  the  rea- 
son that  subsequently  Fogg  testified  without 
oontradlctlQn  tbat  he  had  executed  the  re- 
ceipt 

Further  objection  Is  that  the  receipt  was 
a  departure  from  the  original  contract  No 
sort  ot  doubt  but  that  the  rule  is  correct 
wbldi  recognizes  tiiat  the  roiewal  ot  a  pol- 
icy of  Insnrffnce,  without  more,  does  not 
change  the  terms  and  conditions  at  the  pol- 
icy.  but  merely  continues  them  In  force. 
The  rights  of  the  parties  are  still  deter- 
mined by  the  provisions  of  the  original  pol- 
icy, no  matter  how  often  it  may  have  bem 
renewed.  Its  terms  are  neither  enlarged, 
restricted,  nor  changed.  1  Cooley's  Briefs, 
849.  But  the  rule  has  always  prevailed,'  In 
respect  to  every  character  of  contract  that 
after  an  agreement  has  bera  made,  and  re- 
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doced  to  wTltliic.  it  Is  competent  for  ttie  par- 
tfea  at  any  time,  by  a  new  contract,  either 
altoeetber  to  waive  or  annol  the  former 
8greem«it.  or  In  any  manner  to  add  to  or 
nbtract  from,  or  vary  or  qnallfy,  the  terms 
of  It,  and  thns  to  make  a  new  agreement 
mhleh  Is  to  be  prored  partly  by  the  original 
agreemrait  and  partly  by  the  snbsequent 
terms,  Terbal — nnleas  forbidden  by  the  atat^ 
nte  of  fiaods— or  written.  Ingrafted  npon 
what  la  left  of  It  2  Wendeirs  Blackstone, 
S82,  note.  In  Commercial  Hire  Ina.  Co.  v. 
Horrla,  105  Ala.  498.  18  Sonth.  84,  the  court 
recognised  both  mlea,  saying :  "Where,  how- 
erar.  tbere  exists  a  ccmtract  of  Insurance, 
not  exidred,  and  tbtm  is  an  agreement  be* 
tween  the  parties  to  renew  the  policy,  and 
no  diange  Is  si^gested  or  agreed  upon,  it  will 
be  Implied  that  the  renewal  cmtract  includes 
and  adopts  sU  tbe  prorisions  of  the  ex- 
isting contract  of  Insnnnce.  Such  a  con- 
tract is  complete  In  all  reqwets,  and  npon 
failure  to  comply  with  the  agreement  the 
party  offending  may  be  '*  *  *  held  lia- 
ble In  a  court  of  law  for  damages  resulting 
fr«n  a  breach  of  the  agreement"  From 
page  847  of  1  Oooley's  Brtefs  we  qnote:  "The 
g^ieral  coatom  Is  to  renew  by  ttie  mere  Is- 
suance of  a  renewal  receipt  or  certlQcate. 

•  •  •  It  is  the  evidence  of  a  contract" 
And  from  page  850:  "But  the  Insurer  may. 
In  the  renewal,  agree  to-  Indemnify  parties 
other  than  those  named  In   the  original. 

•  •  •  The  property  covered  will  nsaally 
be  ttie  same,  though  It  la  not  absolutely  nec- 
essary." And  from  section  70a  of  1  May  on 
Insnrance:  "But  the  renewal  may  be  upon 
dlfferrat  intereets,  or  Interests  held  In  dif- 
ferent rights  and  by  different  parties,  or  In 
ottaer  ways  the  contract  may  be  changed  by 
drcnmstaacea.  In  sncb  cases,  the  old  con- 
tract most  necessarily  be  modified,  though 
Uie  conditions  may  remain  the  same." 

This  aeemB  to  leave  for  consideration  In 
tbis  connection  the  objection  that  Fogg  waa 
not  the  agent  of  the  defendaut  with  author- 
ity to  modify  the  contract  as  shown  by  the 
rmewal  receipt  The  record  does  not  sus- 
tain the  contention.  The  witness  Reese 
testified  that  the  company  got  the  money. 
Fogg  paid  it  to  them,  and  be  bad  authority 
to  issue  receipts  for  the  company.  The  re- 
ceipt was  in  the  printed  form  furnished  by 
ttae  company  to  its  agents,  on  which  they 
ehonld  give  receipts  and  take  money.  Ai>- 
pellant  suggests  that  Fogg  made  a  mistake. 
But  If  so,  the  court  could  not  act  upon  such 
Bu^esUon,  in  the  absence  of  proof  to  sus- 
tain  It  Nothing  la  shown  of  what  passed 
between  the  insured  and  the  agent,  Fogg, 
except  the  payment  of  the  money  and  the  Is- 
suance of  the  receipt  la  the  absence  of 
proof,  it  Is  clear  tbat  the  court  had  no  war- 
rant tor  assuming  that  the  Insured  received 
thereby  a  contract  in  terms  more  favorable 


to  her  than  the  company  Intmded  or  would 
have  Issued  under  the  circumstances.  That 
would  have  been  to  proceed  upon  a  mere  sur- 
mlRO.  What  we  have  said  disposes  of  the 
objection  to  the  receipt  In  evidence,  and  of 
the  assignment  of  error  based  upon  the  gen- 
eral affirmative  charge  for  the  plaintiff.  The 
plaintiff  was  not  entitled  to  recover  on  the 
flrat  count  as  we  said  in  the  beginolng :  but 
the  charge  was  general,  and  must  be  Justi- 
fled,  If  the  plaintiff  waa  entitled  to  have  it 
on  rither  count  On  the  undlsjiuted  evi- 
dence, free  as  it  is  from  conflict  or  adverse 
Inference,  the  plaintiff  was  mtltled  to  a  ver- 
dict on  the  second  count 

It  only  remains  to  dispose  of  the  follow^ 
ing  exception:  Appellee  asked  the  witness 
Reese:  "When  were  you  Informed  1^  the 
company  that  Mra.  Reese,  the  Insured,  was 
dead?  When,  in  your  recollection,  was  the 
company  first  Informed  of  the  deatli  of  the 
insured?"  One  objection,  the  one  now  Insist- 
ed upon,  was  tiiat  these  questions  called  for 
hearsay  evidence,  and  not  the  best  evidence 
of  the  matter  inquired  about  The  witness 
answered :  "The  same  day  the  affl<ial  letter 
was  written  to  the  company."  A  motion  was 
then  made  to  exclude  tiie  answer  on  the 
same  grounda.  The  objection  and  the  mo- 
tion proceeded  both  upon  an  assumptlMi  that 
the  company  was  Informed  In  writing  and 
tbat  the  wibiess  had  no  knowledge  of  the 
fact  to  whldi  he  d^Hwed.  We  cannot  in- 
dulge either  assumption  in  order  to  Impute 
error  to  the  trial  court 

We  have  considered  every  assignment  of 
error  insisted  upon  in  appellant's  brief. 
Finding  no  error,  the  Judgment  must  be  af- 
firmed. 

Affirmed. 

DOWDBLIi,  a  J.,  and  ANDERSON  and 
EVANS,  JJ.,  cwcur. 


BIRMINGHAM  ft  A.  R.  00.  v.  MATTISON. 

(Supreme  Court  of  Alabama.    Dec.  21.  1900. 
Rehearing  Denied  Feb.  26.  1910.) 

1.  Appeal  ano  Ebbob  (i  837*)  —  Review  ~ 
ReCOBO  —  PBBSSNTlNa  Gbounos  ov  Rb- 

VIEW. 

In  reviewing  rulings  npon  a  demurrer,  the 
record  proper  will  atone  be  looked  to,  and  not 

the  bill  of  exceptloni. 

[Ed,  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  S  3262 ;  Dec  Dig.  i  837.*] 

2.  Railboads  (I  345*)— Ikjubies  at  Oboss- 

iK  as— Plea  di  nob. 

In  an  action  against  a  railroad  compaoj 
for  injuries  received  at  a  public  crossing,  plain- 
tiff alleged  that  her  Injuries  were  the  proximate 
result  of  the  negligence  of  defendant  through 
its  servants  and  employ^  io  control  of  aaU 
engine  and  ear,  and  that  such  emp)oy6s  or 
servants  restlessly,  wantonly,  or  Intentionally 
ran  one  of  defendant's  cars  ngalnf^t  plftlntilf. 
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Beld,  that  nidenoe  u  to  Deslieence  of  the 
flagman  at  the  croaring  was.  adnuauble. 

[Ed.  Note.— For  other  casea,  see  Railroads, 
Cent  Dig.  9  1116;  Dec  ^gTl  845.*] 

S.  l^iAi,  Ci  8e*>— rammio  Affuoatioh  of 

fllTIDBnOB. 

Where  eTidence  la  admiaaible  for  a  certain 
purpose  onl;,  It  is  the  duty  ot  the  objecting 
party  to  request  that  it  be  so  limited,  and  the 
trial  court  does  not  etr  in  admitting  it  if  ad- 
missible for  any  purjiose. 

[S}d.  Note.— For  other  caaea,  sea  Trial,  Gent. 
Dig.  S  226;  Dec  Dig.  |  86.*] 

4.  Railboads  (I  347*)— Injuries  at  Gaoas- 
iKOB  —  AcnoHB  —  ADMisaiBiLnT  or  Evi- 
dence. 

In  an  action  against  a  railroad  company 
for  injuries  received  at  a  public  crossing,  in 
which  plaintiff  charges  that  the  injuries  result- 
ed from  the  negligence  of  defendant  in  the 
management  of  an  engine  and  car,  and  that  its 
employes  or  servants,  recklessly,  wantonly,  or 
intentionally  ran  said  car  against  plaintiff,  a 
city  ordinance  providing  for  the  keeping  of  a 
watchman  at  the  crossing  was  admissible  as 
tending  to  show  that  plaintiff  had  a  right  to 
look  to  him  to  warn  her  of  danger,  and  thus 
to  disprove  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  8  113T ;  Dec.  Dig.  i  347.*1 

5.  NBOLIOBNCE  (§  85*)— <301!TTB1BUT0BT  NEQ- 
XJOENCB— OHILDBEN. 

An  infant  maj  be  guilty  of  negligence,  and, 
If  It  proximately  contributes  to  Its  Injury,  it 
bars  recovery  to  the  same  extent  as  coutnbu- 
tory  negligence  of  an  adult ;  but  an  infant  of 
tender  years  has  caiwoity  to  exercise  only  such 
care  as  belongs  to  childhood,  and  one  too  young 
to  exercise  care  la  incapable  of  contributory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  IS  121-120;   Dec.  Dig.  |  fe.*] 

Q.  Neoijgenob  (8  122*)— Pbesukftioh  A8  to 

Ohildren's  NEOLIOENCE. 

It  Is  osually  a  coDcluslve  presumption  that 
children  under  7  yean  cannot  be  charged  with 
contributory  negligence,  while  those  over  7  and 
under  14  ara  prima  facie  presumed  incapable 
thereof,  but,  over  the  age  of  14,  the  presump- 
tion changea,  and  the  bnrden  Is  on  the  infant  to 
show  want  of  capad^  or  nndentanding. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |8  223,  229 ;  Dec.  Dig.  8  122.*] 

7.  NEOLIOKNCE  (8  136*)— CONTBIBDTORT  NeO- 

uoENCE  OF  Children— QuEarioN  FOR  JiTRT. 
The  question  as  to  whether  a  child's  ca- 
pacity is  such  that  it  may  be  charged  with  con- 
tribntory  negligence  ia  one  of  fact  nnless  so 
youuK  and  immature  as  to  require  the  court 
to  judicially  know  that  It  could  not  contribute 
to  its  own  injury  or  be  responsible  for  its 
acts,  or  so  old  and  mature  that  the  court  must 
know  that,  though  an  infant,  It  is  responsible. 

[Ed.  Note.— For  other  eaaes,  see  Negligence, 
Cent.  Dig.  18  347-349;  Dec.  Dig.  8  13G.*] 

8.  Infants  (8  2*)— Disabilitieb  in  Generai,. 

The  law  preBumes  that  an  infant  14  years 
old  has  sufficient  dlscreti<m  to  select  Its  own 
guardian,  to  contract  a  lawful  marriage,  and  to 
be  capable  of  malice. 

[Bid.  Note. — For  other  cases,  see  In&mts,  CenL 
Dig.  I  2;  Dec.  Dig.  S  2.*] 

9;  NBOUOENOE  (8  122*)— CONTSIBUTOBT  NEQ- 

tiOENOB— Children— PREfluiiPTioN. 

In  an  action  for  injuries  to  a  girl  11  years 
of  age,  an  Instruction  as  to  the  degree  of  proof 
necessary  to  rebut  the  presumption  of  plaintiff's 
inununity  from  negligence  on  account  of  her 


age,  which  requires  Uie  jurr  to  be  ''satisfied."  la- 
stead  of  "reasonably  satiraed,"  la  too  onerona. 

[Ed.  Note.— For  other  cases,  see  NMligence, 
Cent  Dig.  88  223,  229;  Dec  Dig.  \  ^a2^^ 

Appeal  from  City  Court  of  Tallad^;  O. 
E.  Miller,  Judge. 

Action  by  Laura  Augusta  Mattlson  against 
the  Birmingham  &  Atlantic  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.   Reversed  and  remanded. 

Knox.  Acker,  Dixon  Ai  Blackmon,  Cor  ap- 
peUant  Whltson  &  HanleMi  and  OecU 
Browne  for  appellee. 

MATFIBU),  J.  Plalntifr,  appeUee.  a  slrl 
11  yean  of  ag^  by  Iter  next  friend,  anes 
the  defttidant,  appellant,  to  recover  damageB 
for  personal  InJnrleB.  The  plaintiff  waa  run 
over  by  a  frei^t  train  (tf  defendant  at  a 
public  ooaalng  In  the  city  of  Talladega,  re* 
celvlng  aerlotw  personal  injuries,  the  worst 
of  whlclt  waa  the  loea  of  a  leg.  The  com- 
plaint contained  Ibree  counts,  1,  2,  and  8. 
Count  2  waa  dlmlnated  by  amendment  and 
need  not  be  conBld««d.  Oonnt  1  declared  on 
simple  negligence ;  count  8  ira  wanton  n^lt- 
gence  or  willful  Injury.  Demnrraa  wore  In- 
terposed to  the  complaint  and  to  each  count, 
severally.  The  demurrers  were  all  ovwruled. 
The  plaintiff,  nevertheless,  thereafter  amend- 
ed each  connt,  and  to  the  complaint  aa 
amended  the  demurrers  were  re-interposed, 
as  before,  and  again  overruled.  To  the  com- 
plaint, and  to  each  count  thereof,  separately 
and  severally,  the  defendant  pleaded  the  g«i- 
eral  issue  and  11  special  pleas,  setting  up 
that  plaintiff  was  a  trespassw,  contrlbutory 
negligen(»,  and  assumption  ot  risk.  TO  these 
special  pleas,  the  plaintiff  biterposed  demur- 
rers, in  so  far  aa  they  attranpted  to  answer 
the  whole  complaint,  and  also  in  so  far  aa 
they  attempted  to  answer  each  count  The 
demurrers  were  sustained  generally.  The  de- 
fendant then  amended  its  special  pleas,  and 
the  plaintiff  again  interposed  the  demurrers 
thereto  as  before,  wltii  some  additional 
grounds,  and  the  demurrers  were  again  sus- 
tained generally. 

The  averments  of  eadi  count,  as  originally 
Sled  and  as  amended,  were  very  goieral  as 
to  the  allegation  of  negligence  or  wrongful 
acta  complained  of ;  but  under  our  system  of 
pleading  In  such  cases  they  were  at  least 
not  subject  to  tlie  demurrers  interposed-  We 
are  unable  to  intelligently  review  the  rulings 
(tf  the  trial  court  upon  ttie  demurrers  to 
the  special  pleas.  The  demurrers  w«e  prop- 
erly sustained  to  each  ot  tbe  pleaa  In  so  tax 
as  the  plea  attempted  to  answer  count  3. 
The  defeoEtts  attempted  to  be  set  op  w^re 
not  availing  as  a  defense  to  this  count  which 
declared  on  wanton  negligence  or  willful 
injury ;  some  of  the  pleaa  were  not  anawers 
to  either  count,  while  aome  were  good  aa  to 
count  1.   The  record  proper  must  alone  be 
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looked  to  Id  rerlewlng  rnllngB,  apOD  demur- 
rer, and  It  merely  shows  tbat  the  demar- 
rera  were  snatalned  as  to  all  the  special 
pleas.  We  must  presume  In  favor  of  the  trifU 
coart'B  ruling  that  this  was  the  demurrer  to 
the  pleas  In  so  far  as  they  attempted  to 
answer  the  whole  complaint,  or  the  third 
count,  which  was  clearly  proper.  There  Is 
no  ruling  shown  by  the  record  proper  upon 
the  demurrer  to  the  pleas  in  so  far  as  they 
are  answers  to  the  first  count.  The  bill  of 
exceptions  recites  that  Issue  was  Joined  up- 
on special  pleaa  2,  4,  S,  9,  and  12,  to  the  first 
count ;  but  we  cannot  look  to  this  as  to  rul- 
ings upon  pleadings.  The  record  proper 
should  show  the  Issues  upon  which  the  case 
was  tried,  and  not  the  bill  of  exceptions.  It 
dearly  appearing  that  the  case  was  tried  up- 
on the  general  issue  as  to  counts  1  and  3,  and 
pleas  of  contributory  n^ligence  to  count  1, 
we  will  so  treat  the  case  as  to  rallngs  upon 
the  charges  and  the  evidence,  but  cannot  re- 
view the  rulings  upon  the  demurrers  to  the 
pleaa,  for  the  reason  assigned,  and  for  the 
further  reason  the  bill  of  exceptions  does  not 
inform  us  suflSdoitly  as  to  tide,  even  it  we 
could  look  to  it 

Being  tried  upou  the  Issues  Indicated,  plain- 
tiff obtained  a  verdict  and  Judgment  for  $4,- 
500,  from  which  the  defendant  appeals  and 
assigns  142  grounds  of  error.  Many  of  these 
grounds  are  not  Insisted  upon  at  all,  many 
are  lusufflclently  Insisted  ui>on,  many  of  them 
are  properly  grouped  together  and  Insisted 
upon  Jointly  and  severally  In  this  manno', 
and  some  of  them  are  fully  and  ably  argued. 
We  will  only  respond  to  those  properly  as- 
signed and  properly  treated  by  counsel,  and 
which  are  necessary  to  a  proper  determina- 
tion of  the  cause ;  and  we  will  then,  to  keep 
this  opinion  within  reasonable  compass,  have 
to  treat  the  assignments  in  groups  which  In- 
volve but  a  single  question  of  law.  The  only 
negligent  or  wrongful  acts  alleged  in  the 
complaint  as  amended,  which  were  relied  up- 
on for  recovery,  were  as  follows:  Count  1: 
"All  of  said  injuries  were  the  proximate  re- 
sult of  the  negligence  of  defendant  through 
Its  servants  and  employes  In  and  about  the 
mnnlDg  and  pushing  of  said  engine  and  car, 
and  the  management  and  control  thereof  by 
tbem  said  servants  and  employes  being  then 
and  there  In  charge  and  control  of  said  en- 
gine and  cars — all  of  which  was  and  is  to 
plalntlfTs  great  damage  as  aforesaid."  Count 
S:  *^he  employ^  or  servants  of  the  said 
defoidant,  being  then  and  there  in  charge  of 
one  ot  defendant's  trains,  recklessly  and 
wantonly  or  Intentionally  ran  one  of  defend- 
ant's said  cars  of  said  train  on  and  against 
plaintiff."  These  averments  were  sufficient 
to  aathorize  evidence  as  to  the  negligence  of 
the  n^ro  flagman  at  the  public  crossing  of 
the  streets  and  the  railroad.  If  the  evidence 
should  hare  been  limited  for  certain  pur- 
poses, it  was  the  duty  of  the  objecting  party 
to  request  that  It  be  so  limited.  The  trial 
court  win  not  be  put  in  error  for  admitting 


it.  If  admissible  for  any  purpose.  The  city 
ordinance  as  to  the  provision  of  keeping  a 
watchman  at  the  crossing  was  admissible,  as 
tending  to  show  that  the  plaintiff  had  a  right 
to  look  to  him  to  warn  her  of  approacbli^ 
danger,  and  Qma  to  dlsprore  contributory 
negligence. 

As  to  the  rulings  of  the  trial  court  upon 
the  question  of  contributory  negligence  of 
the  plaintiff  and  as  to  the  effect  of  her  in- 
fancy upon  that  question,  it  is  proper  to  say 
that  we  cannot  revise  the  rulings  on  the  de- 
murrers to  the  pleas  which  set  up  this  as  a 
defense  to  count  one. 

An  Infant,  of  course,  may  be  guilty  of  neg- 
ligence, and,  If  It  proximately  contribute  to 
its  Injury,  It  bars  a  recovery  by  the  Infant  in 
the  same  manner  and  to  the  same  extent  tbat 
contributory  negligence  of  an  adult  bars  an 
action  by  the  latter;  but  the  difficulty  arises 
In  determining  when,  and  under  what  cir- 
cumstances, Is  an  Infant  guilty  of  contribu- 
tory negligence.  That  which  will  be  contrib- 
utory negligence  on  the  part  of  an  adult  may 
be  proper  care  on  the  part  of  an  Infant. 
That  which  will  be  negligence  on  the  part 
of  one  Infant  may  be  proper  care  on  the  part 
of  another,  depending  upon  the  age,  discre- 
tion, Intelligence,  experience,  etc.,  of  the  in- 
fant. A  child  of  tender  years  has  capacity 
to  exercise  only  such  care  and  self-restraint 
as  belongs  to  childhood.  Reasonable  men  are 
presumed  to  know  this  and  must  govern 
themselves  sccordlngly.  The  caution  and 
care  required  of  others  toward  the  Infant 
are  measured  by  the  age,  the  maturity,  the 
capacity,  and  intelligence  of  the  child. 

A  child  too  young  to  exercise  any  care  or 
discretion  Is  clearly  as  incapable  of  negli- 
gence as  it  Is  of  crime  or  sin,  and  Is  there- 
fore not  answerable  to  the  doctrine  of  self- 
defense.  Tber^  are  ages  so  young  (usually 
under  7)  that  there  is  a  conclusive  presump- 
tion of  law,  and  hence  evidence  Is  not  ad- 
missible to  refute  the  presumption;  while 
there  are  other  ages,  usually  7,  after  reaching 
which,  It  becomes  a  prima  facie  presumption 
only,  and  may  then  be  rebutted  by  evidence 
of  unusual  natural  capacity,  physical  condi- 
tion, training,  habits  of  life,  experience,  sur- 
roundings, and  the  like.  This  prima  facte 
presumption  continues  In  Its  favor  till  it 
reaches  another  age,  usually  14,  after  which 
the  presumption  changes,  and  the  burden  is 
then  on  the  infant  to  show  want  of  capacity 
or  understanding.  The  question  as  to  wheth- 
er a  child's  capacity  Is  such  that  It  may  be 
chargeable  with  contributory  negligence  Is  a 
question  of  fact  for  the  Jury,  unless  so  young 
and  Immature  as  to  require  the  court  to  judi- 
cially know  that  It  could  not  contribute  to  Its 
own  Injury  or  be  responsible  for  Its  acta,  or 
so  old  and  mature  tbat  the  court  must  know 
that,  though  an  Infant,  yet  It  Is  responslblek 

While  the  ages  of  7  and  14  are  those  usu- 
ally fixed  at  which  the  presumptions  arise 
and  change,  as  above  Indicated,  yet,  as  Is 
well  said  by  the  Supreme  Court  of  Pennsyl- 
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ranla,  '*tbe  law  fixes  no  arbitrary  period 
when  the  Immunity  of  childhood  ceasee  and 
the  reeponBlbillties  of  life  begin."  For  eome 
purposoB  21  years  is  the  rule,  but  not  so  as 
to  negllgCTce  or  crime.  At  what  age  must  a 
child's  responsibility  for  n^llgeuce  be  pre- 
sumed to  begin  is  a  question  of  taw  and  not 
of  fact,  and  the  courts  as  a  rule  have  fixed 
it  as  above  stated.  At  14  the  law  presumes 
the  Infant  to  have  sufficient  discretion  to 
select  its  own  guardian,  to  contract  a  law- 
ful marriage,  and  to  be  capable  of  malice. 
It  la  therefore  very  reasonable  to  fix  this  age 
as  that  at  which  It  becomes,  and  will  be  pre- 
sumed  to  be,  sensible  of  and  responsible  for 
danger.  We  do  not  pass  from  childhood  to 
manhood  by  one  Jump — it  is  by  many  and 
slow  Bt£ps,  accompanied  by  many  falls  and 
bumps.  We  cannot  say  that  one  day  a  child 
is  wholly  immune  and  the  next  day  respon- 
sible; that  one  day  his  responsibility  Is  that 
of  a  child,  and  the  next,  that  of  a  man.  The 
law  only  fixes  the  dates  of  7,  14,  and  21  as 
to  the  presumptions.  The  dates  Are  not  arbi- 
trary as  to  absolute  Immunity  or  liability. 
With  the  limitations  heretofore  mentioned 
this  depends  upon  the  facts  of  each  particu- 
lar case,  and  as  to  these  cases  the  declEilons 
of  the  courts,  as  is  to  be  expected,  are  far 
from  uniform.  Some  courts  hold  that  a  child 
of  6  is  conciusively  presumed  to  be  immune; 
others  have  held  children  of  4  responsible  In 
particular  cases. 

There  is  ho  Inflexible  rule  by  which  we 
can  determine  the  capacity,  of  all  children, 
under  all  circumstances,  for  observing  and 
avoiding  danger;  each  child  Is  bound  to  use 
the  reason  it  possesses  and  to  exercise  the  de- 
gree of  care  and  caution  of  which  it  is  ca- 
pable. One  child  may  understand  and  ap- 
preciate one  danger  and  not  another.  An- 
other child,  of  the  same  age  as  the  Qrst,  may 
understand  the  danger  the  first  does  not,  and 
lie  insensible  to  the  danger  of  which  the 
first  was  aware.  A  child  raised  In  a  city  may 
be  perfectly  capable  of  understanding  and 
avoiding  the  danger  of  street  cars,  railroads, 
and  crowded  streets,  but  Insensible  of  the 
dangers  of  a  mowing  or  threshing  machine, 
a  foot  adz,  or  a  scythe  blade,  etc.;  while- a 
child  of  the  same  age  and  average  intelli- 
gence, raised  on  a  farm,  would  fully  com- 
prehend and  understand  the  dangers  of  the 
latter  class,  but  be  wholly  unconscious  or 
ignorant  of  those  of  the  former.  Some  chil- 
dren at  the  age  of  7  better  understand  the 
dangers  of  trains  and  cars  than  do  others  at 
14.  Therefore,  the  capacity,  the  intelligence, 
the  knowledge,  the  experience,  and  discre- 
tion of  Ihe  child  are  always  evidentiary  cir- 
cumstances. There  Is  no  ideal  standard  by 
which  the  court  or  Jury  can  determine  wheth- 
er a  given  child  in  a  particular  case  exer- 
cised that  measure  of  care  which  the  law  re- 
quires. Oourts  know  that  by  nature  most 
Children  run  the  gauntlet  of  many  risks,  and 


suffer,  as  a  natural  and  Inevitable  conaft- 
quence,  injuries  more  or  lees  severe;  that  In 
many  of  such  cases  no  one  Is  liable  therefor; 
that  such  can  only  be  ascribed  to  acddent  or 
misfortune;  and  In  such  cases  the  law  prop> 
erly  declines  to  hold  any  one  liable  for  1b- 
Juries  which  are  the  resolt  of  chlldlah  ia- 
stinct  or  helplessness. 

Some  of  the  chaises  given  by  the  trial 
court,  upon  the  question  of  the  negligence  at 
the  plalntifF.  fixed  too  high  a  degree  of  proof 
upon  the  defeiidant  to  rebut  the  presumption 
of  plaintllTs  immunity  from  negligence  on 
account  of  her  age.  Many  of  the  statements 
of  the  law,  by  the  court,  upon  this  subject; 
were  accurate  and  correct,  but  some  were 
not,  because  they  required  the  Jury  to  be 
"satisfied"  of  the  facts  hypothesized.  Instead 
of  "reasonably  satisfied."  0  Mayfield's  Dig. 
p.  SCO.  S9  76.  77. 

As  this  case  must  be  reversed,  it  is  unnec- 
essary to  pass  upon  the  other  questions, 
which  may  not  arise  again,  and  discussion  of 
them  would  be  of  no  benefit  on  another  trioL 

The  Judgment  of  the  trial  court  la  rerera- 
ed,  and  tlje  cause  remanded. 

Reversed  and  remanded. 

DOWDBLL.  C.  J.,  and  SIMPSON  and  Me- 
CLEHLiLAN,  JJ.,  concur  In  the  conclusloa. 
DOWDELU  OL  J.,  does  not  commit  hiiuself 
to  all  that  is  said  In  the  oplnira. 


PACE  V.  LOUISVILLB  A  N.  tU  GO. 
(Supreme  Court  of  Alabama.    Feb.  23.  191(X> 

1.  Pleading  (8  »6*)— Pleas— Sufucickct. 

A  plea  mvmt  contain  a  succinct  statement 
of  the  fiicts  relied  on  in  bar. 

[Ed.  Note.— For  other  cases,  see  PleadlnK 
Cent.  Dig.  I  103:  Dec.  Dig.  I  00.*] 

2.  PLEAUINO  (S  0*)  —  CONCLTTSIORS  OT  liAW 

FBoif  Facts. 

Ad  averment  of  negligence,  whether  stated 
as  a  cause  of  action  or  a  defenne,  need  not  be 
as  flpeci^c  as  the  proof  essentia)  to  support  it, 
and,  where  from  the  facts  as  they  are  and  an 
they  must  be  alleged  different  minds  mixht  draw 
different  conclusions,  it  la  the  oiEce  of  the  plead- 
er to  draw  the  conclndon  necessary  to  the 
maintenaDce  of  his  action  or  defense. 

[Ed.  Note.— For  other  cases,  see  INeading^ 
Cent.  Dig.  §  29;  Dec.  Dig.  I  0.*] 

3.  Masteb  and  Servant  (|  2<12*)— Injttbt  to 

SeBVANT— SUFFICIENCT  OF  PLEAS, 

In  an  action  for  Injuries  to  a  servant  from 
the  defective  condition  of  a  lubricator  on  a  lo< 
comotive  which  he  was  employed  to  mn,  pleas, 
averring  that  after  discovering  the  defect  plain- 
tiff negligently  failed  to  shut  off  the  steam, 
were  not  insumcient  because  not  charKiog  in  m 
many  words  that  a  reasonable  time  witbia 
which  to  turn  off  the  steam  intervened  after 
plaintiff^B  discovery  of  the  defect,  since  that 
necessarily  was  embraced  In  the  language  n>>ed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  859 ;  Dec  Dig.  {  2G2.*] 

4.  Master  and  Sebvant  ({  274*)— Injubibb 
TO  Servant— Adm I BBiBiLiTT  of  BvioBNca. 

In  an  action  for  injuries  to  a  servant  from 
the  defective  condition  of  a  lubricator  on  the 
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Wconi«tlT«  vhtcb  be  was  employed  to  mo,  where 
a  ietfOBt  waa  plalDtlfTB  contrioatory  ocffllgeoce 
failiair  to  ahnt  off  the  iteam  and  aae  certaio 
moxiliariaa,  whicb  would  have  prevented  the 
Jary.  after  be  discovered  the  defective  condition 
af  the  lubricator,  so  that  it  was  a  question  in 
iasae  aa  to  whether  the  aazlliariea  were  defect- 
ive, or  whether  any  other  fact  stood  in  the  way 
•f  plaintiff's  ose  of  them  ander  the  circumstan- 
ces. eWdencc  of  plaintiff  as  to  the  condition  of 
tiie  aaxlllarlea  was  admissiblfc 

fEd.  Note.— For  other  rases,  see  Master  and 
Servant.  Cent.  Dlff.  H  080-048;  De&  Dig.- 1 

Appeal  ARit  Brrob  (S  1048*)— Haehuess 

£^BOB— BXAUINATIDN  OF  WlTNESB. 

A  queittlon  asked  plaintiff  as  a  witness  as 
to  whether  or  not  tbe  anzillarles  conld  have 
been  used  on  tbe  lubricator  thoagh  calling  for 
a  conclusion  was  not  prejudicial  where  plain- 
tifF  oD  examination  both  by  his  own  counsel  and 
hj  defendant's  conosel  dlstioctlT  testified  that 
be  had  tried  to  nse  the  auzlllarles  bnt  bad 
(•and  tfaeni  out  of  order,  so  that  they  would  not 
work,  and  that  he  ranld  not  work  them. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Oat  Dig.  U  4140-4160;  Dee.  Die.  S 
1048l*1 

C  MAimni  'aud  Servant  (|  279*)— InjustEs 
TO  SenvAWT— iNcoMprrmrr  Pellow  Sebv- 

ANT— RumciENCT  OF  EVIDENCE. 

That  a  sioKle  accident  had  happened  from 
iefectK  in  the  lubricator  oo  an  engine,  which 
a  sen-ant  injured  thereby  had  pointed  oot  to 
tbe  mn^ter^s  superinrendent  when  entering  the 
•friployment,  and  which  the  superintendent  had 
•rdered  another  servant  to  repair,  would  not 
show  that  the  master  hid  been  negligent  from 
tbe  bejrinning  in  employing  tbe  other  servant, 
•r  In  failing  to  acquire  knowledge  of  his  in- 
aompetency  during  the  employment  and  before 
tbe  accident. 

\Eid,  Note.— For  other  rases,  see  Master  and 
Servant,  Cent  Dig.  H  0T4,  075;  Dec.  Dis.  | 
B79.*l 

7.  Ma!*TRB  AMD.  BERVANT  (S  271*)— TNJtreiBB 
TO   FraVAWT— AOHiaSIBILlTT   OF  EviDENCB. 

Vrhert  a  witness  bad  teKtified  that  he  did 
not  know  tbe  sen*ant  who  had  made  the  repairs, 
such  witness'  teatimony  that  previous  to  the  in- 
jary  witness  had  been  employed  with  the  mat- 
ter, where  repairs  were  marie,  and  that  the 
men  employed  there  were  not  competent  ma- 
cfainiata.  was  Inadmissible  to  alunr  such  sery- 
ant'a  iDCompeten<7. 

fEd.  Note.— For  other  onseK  me  Master  and 
Sen-ant,  Cent  Dig.  ||  828-881;  Dec.  Dig.  | 
2T1.*] 

S.  AFPEAx,  AlVD  Ebbob  (8  1048*)— Habhlkss 
Bbbob— Aduission  of  TBaXlUONT. 

A  question  asked  a  witness  as  to  whether 
an  expert  engfoeer  could  not  see  tbe  threads 
oo  a  water  valve  of  a  lubricator  without  taking 
it  oat.  to  which  the  witness  answered  that  he 
did  not  know,  was  not  prejudicial,  though  the 
qnealion  a^ked  for  an  opinion  in  napect  to  a 
matter  which  tbe  jury  aoderstood  as  well  as 
tbe  witnesa,  no  matter  how  expert  be  may  have 
been. 

(Rd.  N<rte— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  4140-4100;  Dec.  Dig.  f 

io4a*i 

Sl  Appkax.  AiTD  Ebbob  »  1048*)— Habmlbss 
Bteaoa— ADHI88I0N  or  Tbstiuont. 

Where  a  witness  had  testified  that,  if  a 
water  valve  does  not  leak  when  the  steam  is 
turned  on.  It  indicates  that  tbe  valve  is  a'l 
right,  and  that  one  could  put  a  water  valve  in 
a  labricstor  so  that  it  would  not  leak  and  yet 
It  might  be  fractored,  a  question  naked  on  cross- 
cxanjinntlnn.  if  it  were  not  true  that  msny 


times  things  like  that  .water  valve  blow  oat  oo 
engines  where  steam  Is  used,  and  the  very  beat 
maohintst  would  not  know  that  there  was  any 
defect  in  it  until  it  blew  out,  answered  merely 
bv  the  statement  that  "there  are  exceptions  to 
all  rules,"  did  not  constitute  reversible  error. 

[Ed.  Note,— For  other  cases,  seq  Anieal  and 
Error.  Cent  Dig.  Sf  4140-4160;  Dec.  Dig.  I 
I04a*] 

10.  Evidence  (8  317*)— Hearsay. 
A  witnesa  having  testified  that,  when  plain- 
tiff was  preparing  for  the  trip  on  the  engine 
with  the  defective  luSHcator,  be  heard  plaintiff 
ask  defendant's  superintendent  In  cbarve  of 
preparing  engines  if  the  work  on  the  lubricator 
had  been  done,  and  heard  him  state  that  if  tbe 
work  had  not  been  done  he  was  not  going  out 
on  the  engine,  witness'  testimony  that,  after 
plaintiff  had  left  the  room  in  which  the  con- 
versation occurred,  the  superintendent  asked  tbe 
foreman  if  he  bad  done  such  work,  and  he  re- 
plied that  be  had,  but  that  the  lubricator  was 
broken,  but  might  make  the  trip,  was  not  in- 
admissible as  hearsay;  it  going  to  show,  not 
that  the  lubricator  was  In  a  defective  condition, 
but  that  the  superiDtendent  had  notice  of  the 
defect,  and  was  admissible  for  that  purpose. 

[Ed.  Note.— For  other  cases,  flee  Evidence, 
Cent.  Dig.  H  1174-1102;  Dec  Dig.  I  817.*] 

11.  Master  and  Servant  (|  271*)— Injuries 
TO  Servant— Apmissibilitt  or  Evtdbnce. 

It  appearing  beyond  controversy  that  a  cer- 
tain employ^  had  repaired  the  lubricator,  evi- 
dence to  show  that  another  employ^  was  an  in- 
competent mechanic  was  properly  excluded  as 
irrelevant 

tEd.  Note. — VOT  other  cases,  see  Master  and 

Servant,  Cent  Dig.  H  ^S-^;  Dee.  Dig.  } 
271.*] 

12.  EviDENCB  (S  355*>  —  DOCTJHENTABT  EVI- 
DENCE—MEMORY  AS  TO  Facts  Recorded. 

Where  a  witness,  who  bad  as  engineer  tak- 
en out  the  engine  with  the  alleged  defective  la- 
bricntor,  on  the  day  before  plaintiff's  injury, 
testified  of  his  own  knowledge  and  recollection, 
and  without  the  need  of  refreshment,  that  at 
the  time  of  a  report  made  by  him  on  his  return 
from  the  trip  the  water  valve  on  the  luSrirator 
was  not  leaking,  the  condition  of  the  lubricator 
or  its  water  valve  being  the  only  Item  of  proper 
Inquiry,  a  memorandum,  consisting  of  the  re- 
port merely  showing  in  a  negative  way  that 
the  lubricator  or  Its  water  valve  was  In  good 
repair  at  that  time,  was  Improperly  admitted 
In  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  1490;  Dec.  Dig.  S  355.*! 

13.  Appeal  and  Erbob  (|  10.53*)— CtTBB  or 
Ebroneocs  Ruunos  on  Evidence  bt  Iii- 

BTBUCriONS. 

Erroneous  rulings  on  the  admissibility  Of 
evidence  cannot  be  cured  by  charges. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  !|  4180-^182;  Dec.  Dig.  i 
1033.*] 

14.  Evidence  (|  180*)  ~  Bes  Inter  Auos 
Acta. 

Ordinarily  It  Is  not  competent  In  an  In- 
jury action  to  show  compensation  for  an  In- 
jury, where  it  comes  from  a  collateral  source 
wholly  independent  of  defendant,  as  illustrating 
either  the  circnmstanees  of  the  accident,  or  for 
abatement  of  damages,  such  compensation  being 
as  to  defendant  res  inter  alios  acta  with  which 
(tefendnni  has  no  concern;  and.  in  an  action  by 
a  servant  for  alleged  injury  to  bis  eye  from  a 
defective  lubricator  on  a  locomotive,  evidence 
that  plaintiff  had  been  paid  $4,fiOO  by  t  benefit 
apsocintion  for  the  loss  of  his  eye  was  not  ad- 
miss'bln  to  show  interest   where  olaintUT  me 
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looser  had  a  QDestioned  or  litigated  Interest  in 
the  iasuraoce  money. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  S  408;  Dec  Dig.  S  13a*] 

15.  WmraSSBS  (i  331^*)— IlCFEACHMBNT. 

In  BQCb  an  action,  where  the  conductor 
oa  the  train  which  plaintiff  was  palling  testi- 
fied that  he  was  oa  the  engine  at  the  time  and 
place  when  and  where  plaintiff  located  the  ac- 
ddent  reanlting  in  his  injurs;,  uid  saw  no  oc- 
carrence  of  the  kind,  plaintiff  conld  ask  htm 
whether  he  violated  a  rule  of  hii  employer  when 
he  rode  upon  the  engine  to  discredit  hia  state- 
ments, though  plaintiff  conld  not  argue  the  pro- 
bative force  of  the  matter  soagbt  m  the  ques- 
tion. 

[Eld.  Note.— For  other  caaea,  see  Tdtnesses, 
Dee.  Dig.  I  881^.*] 

la  TbIAL   (S  256*V~ IWBTBUCTIOITB— DUTT  TO 

Abk— "Accident.^' 

A  charge  that  plaintiff  was  not  entitled  to 
recover  if  Uie  loss  of  bis  eve  was  the  result 
o(  an  acddent,  being  abstractly  correct,  the  term 
"accident"  as  used  meaning  ''inevitable"  in  the 
sense  that  it  could  not  have  been  prevented 
by  the  exercise  of  the  care  which  the  master 
was  required  to  exercise,  if  plaintiff  apprehend- 
ed miscooceptioD  of  the  charge  by  the  jury,  he 
should  have  asked  an  explanatory  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S9  629,  630;    Dec.  Dig.  S  250.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  62-70;  vcrf.  8,  v  7560.] 

Appeal  from  City  Conrt  of  Annlston ; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Action  by  Oeoi^e  O.  Pace  against  the 
Louisville  &  Nashville  Railroad  Company. 
Judgment  for  defendant,  and  plalntifC  ap- 
peals. Reversed  and  remanded. 

Tate  &  Walker,  for  appellant  Knox,  Ack- 
er, Dixon  &  Blackmon,  for  appellee. 

SAYBB,  J.  Oonnta  1  and  2  were  framed 
under  tlie  first  subdivltlon  of  the  emiiloygr'a 
liabUlty  act  (Code  190T.  |  3010)  aa  for  an  In- 
jury caused  by  a  defect  In  tbe  works,  ways, 
machinery,  or  plant  used  In  tbe  bnainesB  of 
the  defendAnt;  the  particular  defect  alleeed 
In  tbe  first  being  tbe  defective  condition  of 
the  lubricator  on  the  engine  plaintiff  was  on- 
ployed  to  run.  and  In  the  second  that  the 
water  valve  of  the  lubricator  on  the  engine 
was  broken  and  nnfit  for  nse.  The  third 
coonta  upon  the  nes^igence  of  one  McDowell 
to  whom  aup^^tendence  was  intrusted;  tbe 
fourth,  upon  negligence  of  McDowell  In  giv- 
ing orders  or  directions  to  whidi  plalntlfl 
waa  bound  to  conform  and  did  conform;  the 
fifth,  iQ)on  a  breacb  of  the  master's  common- 
law  dut7  to  exerdse  reasonable  care  in  the 
selection  of  tbe  fellow  servant  \jj  whose  neg- 
ligence the  plaintiff  suffered. 

Defendant's  second  and  third  pleas  set  up 
plalntifCa  contxlbutcwy  negligence,  In  that, 
after  dhKoverlng  tlie  dtfective  condition  of 
fha  lubricator,  he  negligently  tailed  to  abut 
off  the  steam  pressure  and  failed  to  use  the 
anxlUailea  wUCh  would  have  prevented  the 
Injury.  The  fourth  that,  Ktter  discovering 
tbe  defect,  plaintiff  proceeded  to  make  an  in- 
vestigation of  the  lubricator,  and  negligently 


failed  before  doing  so  to  shut  off  the  steam 
pressure.  The  argument  against  the  pleas  Is 
that  they  fall  to  aver  that  plaintiff  had  time 
or  opportunity  to  shut  off  steam  after  discov- 
ering the  defect  in  the  lubricator.  A  plea 
must  contain  a  succinct  statement  the 
facts  relied  on  In  bar.  The  gist  of  tbe  pleas 
Is  that,  after  discovering  the  defective  con- 
dition of  the  water  valve  on  the  lubricator, 
plaintiff  negligently  failed  to  abut  off  steam. 
They  are  not  intended  to  assert  the  proposi- 
tion that  after  knowledge  of  the  defect  plain- 
tiff had  opportunity  to  choose  between  as- 
suming the  particular  risk  or  abandoning  the 
master's  service,  and  chose  to  assume  the 
risk,  for  it  Is  Inferable  that  he  learned  of  the 
defective  lubricator  while  operating  his  en- 
gine upon  tbe  road  where  neither  his  duty  to 
bis  master  nor  to  himself  required  that  he 
should  incontinently  abandon  his  machine. 
The  idea  rather  is  that,  after  learning  of  the 
defect  and  of  the  danger  which  the  continued 
use  of  the  defective  appliance  threatened, 
for  it  was  a  defect  within  the  meaning  of  the 
statute  only  as  it  threatened  danger,  he  fail- 
ed to  make  nse  of  an  immediately  available 
means  of  averting  the  danger.  In  Tennessee, 
C.  I.  A  R.  R.  Go.  V.  Burgess,  168  Ala.  519. 
47  South.  1029,  the  plea  was  that  "plaintifT 
knew  of  the  defect  In  tbe  mine  of  which  he 
complains,  and  of  the  danger  arising  there- 
from, and  with  such  knowledge  remained  In 
said  mine."  In  respect  to  this  plea  the  conrt 
said:  "Tbe  correctness  of  the  court's  ruling, 
sustaining  the  demurrer  to  this  plea.  Is  otn 
vions.  For  aught  that  appears  on  the  face 
of  the  plea,  the  plaintiff  may  have  acquired 
the  knowledge' alleged  only  a  moment  before 
the  roof  fell,  and  not  In  time  to  save  himsdf 
by  even  a  hasty  retreat"  The  difference  be* 
tween  that  plea  and  this  Is  to  be  fonnd  in 
the  allegation  of  this  that  "the  plaintiff  n^ 
llgently  failed,"  ete.  A  statement.  In  form 
a  conclusion,  approaches  occasionally  so  near- 
ly the  ultimate  facts  as  to  make  the  effort 
at  further  analysis  futile  for  the  practical 
purposes  of  pleading.  An  averment  of  neg- 
ligence, whether  stated  as  a  cause  of  action 
or  as  a  defense,  Is  not  required  to  be  as  spe- 
dflc  aa  the  proof  essential  to  support  It  Fur- 
ther, where  from  the  facts  as  they  are  and 
aa  they  must  be  alleged  different  minds  might 
draw  different  conclusions,  it  Is  the  oflloe  of 
the  pleader  to  draw  the  conclusion  necessary 
to  the  maintenance  of  his  action  or  defense 
as  the  case  may  be;  This  finds  Illustration  in 
the  case  at  bar.  The  allegation  that  after  dis- 
covering the  defect  the  plaintiff  negllgoitly 
failed  to  shut  off  steam  may  amount  to  a  con- 
(dnsion  in  some  sor^  but  it  la  no  more  a  ccm- 
clnslon  tlian  would  have  heea  the  allegation 
that  lie  failed  after  he  had  time,  etc^  propos- 
ed by  the  appellant  aa  a  suffldent  and  neces- 
sary altematlva  It  was  not  necessary  to 
diarge,  la  so  many  words,  that  a  reascmaUe 
time  within  which  to  turn  off  steam  Into^ 
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rened  after  the  discovery  by  plalotUf  of  the 
defect,  since  that  was  necessarily  embraced 
In  tbe  arerment  that  after  discovery  he  neg- 
ligently failed,  etc.  In  our  Judgment  the 
pleas,  as  for  any  objection  taken  to  them, 
were  sufficient.  In  Osborne  v.  Alabama  Steel 
ic  wire  Co.,  135  Ala.  571,  33  South.  687,  the 
plea  was  that  the  plaintiff  continued  In  the 
service  of  the  defendant  after  he  knew  or 
could  have  known  of  tbe  defect  by  the  exer< 
else  of  due  care.  The  point  of  the  decision 
was  that  the  plea  was  bad  because  it  im- 
posed on  the  employs  the  duty  to  use  care  to 
discover  the  defect ;  whereas,  he  had  a  right 
to  assume,  and  to  act  upon  the  presumption, 
that  the  defendant  had  not  been  negligent 
and  that  there  was  no  defect.  That  decision 
is  malapropos  of  any  question  here  Involved. 

Tbe  plaintiff  when  testifying  as  a  witness 
was  asked  by  his  counsel  to  state  whether  or 
not  the  auxiliaries  could  have  been  used  on 
the  lubricator.  In  view  of  the  special  de- 
fense Interposed,  It  was  the  right  of  plaintiff 
to  have  his  testimony  as  to  the  condition  of 
the  auxiliaries  go  to  the  Jury.  But  the  ques- 
tion by  which  he  sought  that  end  was  not  In- 
susceptible to  unfavorable  criticism.  The 
true  inquiry,  of  course,  was  as  to  the  condi- 
tion of  tbe  auxiliaries— whether  they  were 
defective,  or  whether  any  other  fact  stood  In 
tbe  way  of  bis  use  of  them  nnder  the  circum- 
stances then  obtaining— and  such  fact  was 
easily  capable  of  statement;  whereas,  the 
qaefitlon  asked  for  a  conclusion.  But,  how- 
ever that  may  be,  the  plaintiff  on  examina- 
tion both  by  his  own  counsel  and  by  counsel 
for  the  defendant  did  testify  with  great  dis- 
tinctness that  he  had  tried  to  use  the  auxil- 
iaries, but  had  found  that  they  were  "out  of 
fix,"  and  would  not  work,  and  again  that  he 
could  not  work  them.  No  more  could  have 
heem  gotten  out  of  the  witness  by  the  ques- 
tion proi>ounded  than  was  in  fact  drawn  out 
on  both  direct  and  cross  examination,  and  ao 
tbe  ruling  was  not  hurtful  to  plaintiff's  case. 
Kroell  T.  State,  189  Ala.  1,  36  South.  1025 ; 
Central  of  Geoi^la  r.  Simons,  60  South.  50. 

Tbe  trial  court  would  not  permit  the  plain- 
tiff  to  aOs.  the  witness  Reaves  bow  long  Fish- 
er had  been  working  for  the  defendant  It 
appeared  that,  when  plaintiff  went  to  defend- 
ant's roundhouse  in  Annlston  to  prepare  for 
Us  trip,  the  lubricator  was  leaking  at  the 
water  valve ;  that  plaintiff  reported  this  fact 
to  McDowell,  the  nl^t  foreman,  who  there- 
upon directed  Fisher,  an  employe  of  defend- 
ant, to  repair  it,  whldi  the  latter  undertook 
to  do.  It  is  supposed  that  these  facts,  in  con- 
nection with  tbe  subsequent  accident,  and 
the  fact  which  plaintiff  sought  to  develop  by 
this  question,  tended  to  show  that  Fisher 
was  Incompetent,  and  negligence  on  the  part 
of  tbe  defendant  in  his  employment  to  do 
the  work  Intrusted  to  him.  In  this  connec- 
tion,  also,  the  plaintiff  reserved  an  exception 
to  a  ruling  of  the  court  which  denied  to  blm 
the  advantage  of  an  opinion  by  the  witness 
Pace  (not  the  plaintiff)  that  at  a  time  pre* 


vious  to  plalntiCTs  injury  he  had  been  em- 
ployed at  tbe  shops,  where  we  presume  re- 
pairs were  made,  and  that  the  men  employ- 
ed there  were  not  competent  machlnlsta  But 
the  witness  had  deposed  that  he  did  not  know 
Fisher,  and  obviously  his  opinion  was  of  no 
probative  value  as  to  his  competency,  and 
the  court  properly  refused  to  allow  the  rec- 
ord to  be  incumbered  by  It.  The  happening 
of  tbe  accident  may  have  had  a  tendency  to 
prove  the  Incompetency  of  Fisher.  If  It  had 
been  one  of  a  series  of  similar  accidents, 
traceable  to  his  negligence.  It  would  certainly 
have  bad  such  tendency ;  but,  standing  aione, 
It  was  not  effective  In  proof  of  the  conten- 
tion that  defendant  had  been  negligent  In  his 
employment  in  tbe  beginning,  or  that  it  had 
been  negligent  In  falling  to  acquire  knowledge 
of  his  Incompetency  during  the  employment 
and  before  the  accident;  nor  would  its  pro- 
bative force  In  that  direction  have  been  aid- 
ed or  enhanced  by  the  answer,  which  we  pre- 
sume the  plaintiff  expected,  that  he  had  been 
a  long  time  In  the  defendant's  employment, 
or,  to  state  the  proposition  as  It  is  stated  by 
the  counsel  for  appellant,  that  he  had  been 
In  the  employment  of  defendant  at  the  time 
when  the  witness  Pace  undertook  to  say  that 
the  defendant's  employes  about  tbe  shop 
were  generally  not  competent  machinists. 
This  was  the  evidence  to  support  the  fifth 
count,  and  its  totally  Ineffectual  character 
Justified  the  court  In  giving  the  general  affirm- 
ative charge  for  the  defendant  as  to  that 
count. 

The  witness  Reaves  had  been  testifying 
about  tbe  lubricator  and  the  water  valve 
which  was  a  part  of  It  Defendant's  counsel 
asked  the  witness:  "An  expert  engineer 
could  not  see  through  there  and  see  those 
threads  unless  he  took  It  out"— referring  to 
the  threads  on  the  water  valve  by  which  It 
was  held  In  place  as  a  part  of  the  lubricator. 
The  question  asked  for  an  opinion  In  respect 
to  a  matter  which  the  Jury,  no  matter  how 
Inexpert,  understood  as  well  as  the  witness, 
no  matter  how  expert,  and  might  well  have 
been  omitted.  The  witness,  with  possible  ex- 
cess of  caution,  answered  that  he  did  not 
know.  The  question  and  answer  were  ob- 
viously harmless,  and  we  have  considered 
them  thus  in  detail  only  because  they  are  In- 
sisted upon  as  Involving  reversible  error. 

That  an  inexperienced  man  might  in  a 
contingency  think  that  the  valve  in  a  lubri- 
cator was  all  right,  when  In  fact  it  was  not, 
bad  no  tendency  towards  showing  that  Fish- 
er was  inexperienced,  still  less  that  he  was 
Incompetent  Tliere  Is  no  merit  in  fhe  tenth 
assignment  of  error. 

The  witness  Fitzgerald  was  shown  to  be  an 
expert  machinist  He  had  testified  that  If 
a  water  valve  does  not  leak  when  the  steam 
is  turned  on,  that  would  indicate  that  it  is 
all  right,  and  that  one  could  put  a  water 
valve  in  a  lubricator  so  that  It  will  not  leak 
and  yet  It  may  be  fractured.  On  crosa-ex- 
amlnation  be  was  asked  by  defendant :  "Isn't 
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It  tnie  tiiat  maay  ttmca  ttalnsB  like  that  wa- 
ter ralve  blow  oat  on  ei^lnes  where  steam 
St  naed  and  the  rery  best  macblDist,  the  most 
experienced  macblnlBts,  would  not  know  that 
there  was  any  defect  Id  It  nntll  It  blew  oat?" 
Plaintiff  objected*  assigning  no  grounds.  The 
witness,  with  commendable  prudence,  answer- 
ed :  "There  are  exceptions  to  all  rules."  The 
trlnl  court  was  not  required  to  cast  about  for 
tenable  objections  to  the  question.  Nor  do 
we,  after  considering  appellant's  brief,  find 
reversible  error  In  the  ruling  below.  i(  the 
witness  had  answered  the  question  afllrma- 
tlvely.  his  answer  would  have  had  a  tendency 
to  show 'a  general  state  of  expert  knowledge 
In  respect  to  things  of  tbe  sort  Involved, 
er  rather  a  general  limitation  upon  expert 
knowledge,  proper  for  the  consideration  of 
the  Jury  In  weighing  his  testimony  and  tbe 
testimony  of  the  other  wltn^es  In  respect 
to  the  probable  manlfestntlon  of  defect  In 
the  water  ralve.  &o  of  the  twelfth  assign- 
ment of  error. 

Bams,  a  witness  for  plaintiff,  testlfled  thnt 
•n  the  occasion  of  the  trip  on  which  plain- 
tiff was  Injured,  evidently  referring  to  the 
time  when  plaintiff  was  preparing  for  the 
trip,  he  heard  the  plaintiff  ask  McDowell  If 
the  work  had  been  done  on  the  engine.  This 
faestlon  referred  to  work  on  the  leaky  wa- 
ter valre.  as  other  parts  of  the  evidence 
make  sufficiently  clear.  The  plaintiff  told 
UcDowell,  according  to  the  witness,  that  If 
tbe  work  had  not  been  done  he  was  not  go- 
ing out  on  the  engine.  Plaintiff  then  offered 
to  prove  hy  the  witness,  that,  after  plaintiff 
bad  left  the  room  In  which  the  conversation 
•ccurred,  McDowell  asked  Fisher  If  he  had 
done  the  work  to  which  plaintiff  had  called 
his  attention,  and  that  Fisher  replied:  "Yes, 
but  the  lubricator  la  broken.  It  may  make 
the  trip."  The  court  seems  to  have  sustaln- 
0d  an  objection  on  the  ground  that  the  pro- 
posed evidence  was  hearsay.  The  relevancy 
and  competent?  of  the  proposed  evidence  Is 
to  he  found  In  the  fact  that  It  went  to  show, 
not  that  the  luhri<-ator  was  In  a  defective  con- 
dition, for  as  to  that  It  was  hearsay,  but  that 
UcDowell  bad  notice  of  the  defect  which  oth- 
er evidence  tended  to  prove.  The  defendant 
was  chained  with  reeituuBlbltlty  for  the  al- 
leged negligence  of  Mcl>uwell  in  two  r^pects 
ui>OD  which  this  testimony  shed  light:  He 
bad  charge  of  the  repairing  of  the  engine, 
and  he  waa  intrusted  with  superintendence, 
and  the  character  of  bis  conduct  In  both  re- 
gards was  to  be  affected  by  his  notice  or 
knowledge  of  the  alleged  defect  It  there- 
fore seems  clear  enough  to  us  that  tbe  pro- 
posed testimony  should  have  been  admitted 
for  tbe  purpose  of  tracing  knowledge  or  no- 
tice of  the  alleged  defect  to  McDowell.  We 
cannot  assume  on  the  facts  In  the  record, 
nor  do  we  think  the  trial  court  could  nssnme 
tn  passing  upon  this  testimony,  that  after  no- 
tice received  In  the  manner  Indicated  hy  the 
testimony  of  Burns,  If  It  was  so  received. 
UcDowell  htiM.  or  had  not  tlms  In  whldi  to 


have  repaired  the  engine  or,  In  default  there- 
of, to  have  prevented  plaintiff  from  going 
out  upon  the  engina  It  was  for  the  Jury 
to  do  that 

Flfiber.  beyond  controversy,  had  repaired 
the  lubricator.  It  was  therefore  utterly  Ir- 
relevant to  show  that  Ms  co-employ6,  Wil- 
liams, was  an  Incompetent  mechanic.  And 
tbe  trial  court  so  held. 

Buckpltt,  a  witness  for  defendant,  and  an 
engineer  In  Its  employment  testified  thnt  ha 
had  taken  the  same  engine  out  on  a  trip  on 
the  day  previous  to  that  on  which  plafntlCT 
was  alleged  to  have  been  Injured.  Thereup- 
on the  defendant  offered  to  read  In  evldenc* 
a  paper  writing  containing  a  report  made  bj 
him  (Buckpltt)  on  his  return  from  that  trip 
as  to  tbe  condition  of  the  engine.  Tbe  report 
showed  "valves  O.  K.,"  but  nothing  as  to  the 
lubricator  or  Its  water  valve  specifically.  Th« 
witn^s,  speaking  of  his  own  knowledge  and 
recollection,  and  without  the  need  of  refresh- 
ment, testified  that  at  the  time  of  the  report 
the  water  valve  on  tbe  lubricator  was  not 
leaking.  Doubtless  the  report  was  allowed  to 
go  to  the  Jury  on  the  authority  of  Foster 
Smith,  104  Ala.  243,  lA  South.  61,  Mooney  T. 
Hough,  84  Ala.  SO,  4  South.  10.  and  Hlrecb- 
felder  v.  I^vy.  C9  Ala.  351.  Certainly  It  was 
not  competent  within  the  rule  laid  down  In 
Acklen  v.  Hickman,  03  Ala.  404.  35  Am.  Rep^ 
&4.  We  think  It  can  hardly  be  said  thnt  the 
case  Is  brought  within  the  reason  of  Foster 
V.  Smith  and  that  line  of  cases.  The  rule 
there  established  Is  a  rule  of  conrenlencs 
rather  than  a  rule  of  evidence,  and  has  been 
applied  in  cases  where,  a  witness  hsvlng  tes- 
tified out  of  his  own  Ii'dependent  recollection 
to  a  couslderaMe  number  of  items,  a  memo- 
randum of  them  Is  permitted  to  go  to  the 
Jury  lest  they  forget  But  here  there  was 
hut  one  Item  of  proper  Inquiry,  1.  e..  the  con- 
dition of  the  lubricator  or  Ita  water  valve. 
The  witness  needed  no  memomndnm  to  re- 
fresh his  memory,  nor  did  the  Jury.  The 
nienioraiidnm  was  understood.  It  seems,  to 
show  In  a  negative  way  only  that  the  lubrica- 
tor or  its  water  valve  was  In  good  repair  when 
the  engine  left  the  hands  of  the  witness.  Wo 
do  not  think  it  proper  that  it  should  go  to 
the  jury,  though  we  do  not  afflrra  reversible 
error  of  the  action  of  the  court  In  thnt  re- 
gard, for  doulitlesa  it  had  no  prejudicial  ef- 
fect upon  plalntlCTfl  case. 

Plaintiff  had  been  insured  against  acd- 
dentnl  Injury  with  the  Brotherhood  of  T^oct^ 
motive  Engineers;  and  against  his  objection 
Buckpltt  was  allowed  to  testify  that  as  seo- 
retary  of  the  onler  he  bad  paid  to  plaintiff 
the  sam  of  $4,000  for  the  lora  of  bis  eye^ 
which  was  the  Injury  for  which  he  sought 
compensation  In  this  salt  This  evidence  was 
limited  by  the  court  at  the  time  of  its  admis- 
sion and  snl-sequently  by  written  charges  u 
going  to  show  s  motive  on  the  part  of  the 
plaintiff  for  the  loss  of  his  eye.  Indeed, 
charges  "Y"  and  "Z,"  given  at  the  request  of 
pUintlff,  appear  to  hare  eliminated,  as  well 
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as  eharfefl  coald,  fhtfl  erldenee  from  tbe 
canse.  Bat  erroneona  nillngi  on  tbe  admls- 
•IbllltT  of  erldence  cannot  be  cored  tqr  char- 
gML  See  Harbour  v.  State,  140  Ala.  108,  87 
South.  830.  If  tlfe  evidence  mled  apon  re- 
late* to  an  laene  which  Is  aubseouently  re- 
Bored  from  tbe  case  In  aome  proper  way,  or 
becooiea  Immaterial  becanse  In  any  vreat  the 
cause  most  be  detwmlned  on  a  different  la- 
cue  the  nillng  becomea  harmleaa  and  of 
DO  ronseqneiice.  Stevenson  t.  Whatley,  60 
Sonth  41.  Such  was  not  the  case  here.  All 
teanes  were  litigated  to  tbe  end,  and  their 
detcniilnatlon  remained  necoBsary  to  a  prop- 
er rerdlrt.  The  question  of  error  mnst  thw 
be  decided  without  regard  to  tbe  charges  giT- 
en.  It  was  shown  that  some  time  after  his 
allied  Injury  tbe  plalntlfTs  eye  was  remoT- 
ed  tiy  aurseons.  that  he  had  urged  Its  nmoral 
a  month  earlier  but  after  tbe  time  of  the  al- 
leged Injury,  and  that  Its  remoral  or  loss 
WHB  the  condition  upon  which  be  was  to  rft> 
eelTe  tbe  money  paid  to  bim  by  tbe  Broth- 
•rtHwd.  It  also  appeared  without  conflict 
that  nnally  the  surgeons  bad  advised  tbe 
plaintiff  to  have  tbe  vy9  removed  and  bad 
removed  It  on  tbelr  own  Judgment  as  to  tbe 
ueceMsIty  of  that  course.  One  contention 
made  by  the  defendant,  wblcb  found  support 
In  the  evldrace,  and  upon  wblcb  probably  the 
Jury  determined  the  case,  was  that  tbe  plain- 
tiff had  not  been  Injured  by  tbe  blowing  ont 
ef  the  water  valve,  but  that  he  was  engaged 
In  an  effort  to  nuke  tbe  best  of  tbe  oppor- 
tunity offered  by  that  ocnirrenee  to  dnlm 
dauinjres  of  the  defendant  for  a  trouble  witb 
bla  eye  for  which  tbe  defendant  waa  in  no 
sense  reaponallila  Ordinarily  It  Is  not  com- 
petent to  show  compenstitlon  for  an  Injury 
where  It  comes  from  a  collateral  source  whol- 
ly tndppenilmt  of  the  defendant  as  llIuKtrat- 
tng  elt1<er  the  drcumstances  of  tbe  accident, 
for  that  It  has  no  tendency  to  do.  or  for  abate- 
ment of  dnmfl^es,  for  sncb  compenmtlon  Is 
an  to  the  defendnnt  res  Inter  alios  acta  with 
which  the  dpfendnnt  has  no  concern.  Nor  do 
we  understand  appellee's  armtment  to  talce 
bane  with  the  propoeltlon  Just  stated.  The 
srRument  Is.  as  we  understand  Its  sffect  that 
the  fact  of  the  receipt  of  the  Insurance  money 
conld  he  w^xhed  aa  affecting  tbe  general 
credibility  of  the  plaintiff;  In  other  words. 
It  showed  Interest  But  plaintiff  no  longer 
had  a  queattoned  or  litigated  Intereat  In  tbe 
Inanrance  money,  and  to  permit  the  defend- 
ant to  go  Into  bis  original  right  to  It.  or  to 
qneatlon  his  good  faltb  In  tbe  receipt  ef  It. 
wonld  have  Introdnced  an  Ismie  with  which 
Uie  cnae  In  hand  onght  not  to  have  been  bur- 
dened and  beclouded.  We  are  nnaMe  to  say 
that  the  Introduction  of  this  erldence  wnn 
harmless,  and  feel  constrained  to  s4]ttdge 
that  Ita  admlnlfln  was  error. 

Wltneaa  Clementa  waa  the  condrirtor  en 
Uie  train  whlrti  plaintiff  was  pulling,  and  de- 
pored  that  he  was  on  the  enplne  at  the  time 


and  place  when  and  where  plaintiff  located 
tbe  accident  wblcb  resulted  In  bis  Injury,  and 
saw  no  occurr«ice  of  the  sort.  It  waa  com- 
petent for  the  plaintiff  to  ask  tbe  witness 
whether  he  violated  a  role  of  his  employer 
when  be  rode  upon  the  raglne  for  tbe  pur- 
pose of  discrediting  bis  statement,  to  what 
extent  tbe  Jury  should  say*  but  be  had  no 
right  to  argue  In  tbe  question  tbe  probative 
force  of  the  matter  sought. 

Charge  "O."  given  at  tbe  request  of  tbe  de- 
fendant, asserted  that  plaintiff  was  not  en- 
titled to  recover  If  tbe  loss  of  bis  eye  waa 
the  result  of  an  accident  Abstractly  the 
charge  waa  correct,  for  *^ccldent"  as  there 
used  meant  Inevitable  accident,  1.  e..  Inevita- 
ble In  the  sense  that  It  could  not  have  been 
prevented  by  the  exercise  of  that  degree  of 
care  which  tbe  employer  Is  required  to  exer- 
cise for  tbe  safety  of  hia  employes ;  In  other 
words,  accident  without  the  concurring  neg- 
ligence of  the  defendant.  If  the  plaintiff  ap- 
prrtiended  misconception  of  tbe  charge  by 
the  Jury,  he  should  have  asked  an  explana- 
tory charge^ 

We  will  not  prolong  this  opinion  by  dealing 
In  detail  with  the  remaining  asBlgnments  of 
error.  Such  of  them  as  have  been  argued 
have  been  considered  and  found  to  he  either 
rather  obviously  unsound  or  to  have  hnd  anti- 
dote In  other  pnrta  of  the  record.  \Vhnt  we 
have  said  will  suffice  for  the  future  progress 
of  the  case. 

Reversed  and  remanded. 

DOWI>ET>L.  C.  J.,  and  MAYFTET.T),  J.,  con- 
cur. McCLRIJ^AN.  J..  concnrB  In  the  cnncln- 
Bton,  but  thinks  plenB  2.  3.  nnd  4  fihnnld  have 
heen  held  bnd,  and  relies  npon  Osborne  v. 
Ala.  a.  &  W.  Co..  la-i  Ala.  .%71.  33  South.  087, 
and  T.  C.  A  I.  Co.  T.  Burgess,  15S  Ala.  610, 
47  South.  1020. 


SOUTHERN  RY.  CO.  v.  HARRTNOTON. 
(Supreme  Court  of  Alabama.    Feb.  20.  lOlO.) 

1.  CoapOBATiona  (9  503*)  —  Personal  Inju- 
BiEs— Actions— Place  or  I.-sjusr— Ve.xirs. 

rnder  Code  1007.  S  «n2,  reQulrlns  actions 
for  pfmnnal  inJiirlcH  asniuHt  a  onriKirHtioa  to 
be  brouRht  In  (he  county  where  (he  injury  oc- 
fiirred  or  where  plnlntilT  reBideB.  if  the  Of»rp«m- 
tlon  does  buninera  there,  (t  In  Huffirlent  If  the  In- 
Jury  omirrpd  partly  within  a  county,  In  order 
to  one  the  corpomtino  there. 

[Ed.  Note.— For  other  cases,  nee  rnrporatioas, 
Cent.  DiR.  fi  1930;  Dec.  Dig.  |  fWl.*! 

2.  Corporations  (S  ;h>."?*>— Actio n&—Vrnub— 
Terbonal  Injuries— Rebiuencb  op  Plain- 
tiff. 

It  is  TOfflrfent  under  Code  IWT.  I  ft!  12.  re- 
qnlrlns  Rctfonv  for  pertionai  injnrieii  atnlnut  a 
fonK^rntioD  to  be  hronebt  In  the  cnunty  where 
the  injury  ocrurred  or  where  pinintiff  rewides, 
if  the  (*orpop«t!(tn  dne«  hiisiineRH  th^re.  if  plnln- 
riff  repfdes  In  the  county  of  the  vtKiue  when  the 
xiiir  Id  bfin'n  n'/nlnxt  n  rorporation,  thongh  not 
at  th^  tfme  of  the  Injury. 

(Ed.  Note.— For  otbi-r  cnjies.  see  Corpomtlons, 
Cent.  p!!'.  8  inn-:   P"r.  Pit.  I  503.*! 


*rmr  ethw  «•■«•  »—  mum  tepta  aaS  wetiaa  NUMBKR  U  Dmc  A  Am.  U.gi.  UuT  le  d^U,  A  RcpoiWr  Inil«x«s 
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8.  CABBIEB8  (I  241*)— PAdSENGEBa— BEUTIOK 

— CABBiAaE  OF  Railway  Postai.  Gi^bks. 
Mai]  ageots,  postal  clerka,  acd  express  mes- 
eensen  are  passengen  on  the  train  on  which 
they  ride  while  working,  and  wUle  they  cannot 
rely  upon  the  contract  between  the  carrier  and 
the  government  to  Impose  a  liabili^  on  the  car- 
rier In  their  favor,  they  may  rely  upon  the  legal 
duty  of  one  andertaking  to  perform  even  a  gra- 
tuitous service  to  pxercise  the  care  which  the 
nature  of  the  undertaking  requires. 

[E^d.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  SS  978,  979;  Dec.  Dig.  1  241.*] 

4.  Cabbxebs  (1  290*)  — Passbnoebs— Compa- 
HT'e  DUTT— Equipment. 

A  railroad  company  muat  warm  Its  coaches 
for  the  safety  and  comfort  of  passengers,  and  its 
duty  extends  to  mall  cars  in  which  postal  clerks 
ride,  in  the  absence  of  contract  exempting  Uiem 
from  doing  so. 

[Ed.  Note.— For  otlier  eases,  see  Osrriezs,  Dee, 
Dig.  {  290.»] 

9.  OaBBIEBS  (I  S37*)— PASSBNGEBS— IITJUBIE0— 

Cohtbibdtqbt  Neqijoence. 

A  passenger  cannot  recover  for  illnesa  caus- 
ed by  failure  to  heat  the  coach,  if  his  contribn- 
toTj  negligence  proximately  caused  the  injury, 
and  the  passenger's  failure  to  protect  himself 
from  unnecessary  cold  or  provide  sufficient  cloth- 
ing may  or  may  not  be  contribntory  neglla^ce 
according  to  the  circumstances. 

[Ed.  Note.— For  other  eases,  see  Carrier^  Dec. 
Dik.  I  837.*] 

Negligence  (8  82«)— Contbibutobt  Neou- 

OENCB— PbOXIMATE  CAUSE. 

In  determining  the  right  to  recover  for  per- 
sona) injuries,  the  question  is  whether  the 
damagea  were  caused  eotirely  by  defendant's  neg- 
ligence or  whether  plaintiffs  negligence  so  con- 
tributed to  his  injury  that,  except  for  such  neg- 
ligence, the  injury  would  not  have  happened. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {$  112-114;  Dec.  Dig.  {  82.*] 

7.  Carexebs  (E  337*)— Passenoebb— Injubie^ 

GONTBIBUTOBT  NBOUOENCE. 

Since  a  postal  clerk  is  reqaired  by  act  of 
Congress  to  remain  in  the  mail  car  while  on 
duty,  he  is  not  prima  facie  guilty  of  contribu- 
tory negligence  precluding  recovery  for  illness 
by  remaining  in  the  car  knowing  tiiat  it  ia  so 
insufficiently  heated  as  to  be  uncomfortable. 

[Ed.  Note.— For  other  eases,  see  Carriers,  Dec. 
Dig.  I  337.*] 

8.  Cabbiebs  (8  317'»)—PA8aENGEBB— Action— 
Admission  oe  Evidence. 

In  an  action  by  a  railroad  postal  clerk 
against  a  railroad  company  for  damages  for  ill- 
ness caused  by  defendant  s  failure  to  beat  its 
mail  car,  plaintiff  could  show  that  the  car  was 
wet  and  damp  as  tending  to  show  that  it  would 
be  uncomfortable. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  S  317.*1 

d,  Carbiebb  (S  817*)— Pasbbnoebs— Injubies 
—Actions— Admission  of  Evidence. 

In  an  action  by  a  railroad  postai  clerk  for 
damages  caused  by  illness  due  to  working  in  an 
nnheated  car,  plaintiff  conld  testify  aa  to  his 
duties  as  postal  clerk  in  the  car  and  how  long 
he  was  compelled  to  remain  therein. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dfg.  8  317.*] 

10.  CABBIEBS  (S  817*)— PASBBNGEBS— iNJTIBIEa 

— AonoNS— ADMuaioK  or  Evidence. 

In  SD  action  by  a  railroad  postal  clerk  for 
damagea  caused  b^  lilness  resulting  from  a  rail- 
road company's  failure  to  heat  a  mail  car,  plain- 
tiff could  show  that  he  complained  to  defend- 


ant of  the  onheated  oondltion  of  Um  ear  to  show 
actual  notice. 

[Ed.  Note.— For  other  eases,  see  Carrier^  Dec. 
Dig.  I  817.*] 

11.  Cabkiebs  (8  317*}— Pabsengebs— iHJtmT— 
Actions— Admission  or  Etidencb. 

In  an  action  by  a  railroad  postal  cletk 
against  a  railroad  company  for  damages  re- 
sulting from  illness  caused  by  failure  to  beat  the 
mail  car  In  which  plaintiff  woifced,  evidence  that 
plaintiff  was  a  "chronic  kk^er"  was  properly 
excluded. 

[Ed.  Note.— For  other  caae^  see  Carriers,  Dec 

Dig.  8  317.*] 

12.  Gabbiebb  (8  317*)— Passengebs— Injttbies 
—Actions— Admission  of  Evidence— I  bbel- 

EVANCT. 

In  an  action  by  a  railroad  postal  clerk  for 
damages  caused  by  illness  from  failure  to  heat 
the  mail  car  In  which  he  worked,  evidence  as  to 
the  temperature  of  tiie  express  car  In  the  same 
train  was  not  relevant,  woere  It  appeared  that 
the  express  and  mail  cars  were  heated  differ- 
ently in  some  respects,  though  each  ooDtained 
steam  pipes  from  the  engine,  and  the  evidence 
showed  that  the  mail  car  was  cold  wUle  the 
express  car  was  comfortable. 

[Ed.  Note.— For  Other  eases,  see  Carriers,  Dec 
Dig.  8  317.*] 

13.  Gabbiebb  (8  317*)— Injttbt  to  PASBSiran 
-Evidence— Otheb  Actions. 

In  an  action  for  damagea  by  Illness  occur- 
ring on  three  days  In  January,  defendant  oould 
not  show  that  plaintiff  brought  another  suit 
against  It  to  recover  for  illness  occurring  there- 
after in  February. 

[Ed.  Note.— For  other  eases,  see  Carrier^  Dec. 
Dig.  S  317.*] 

14.  Tbial  (8  252*)— Tnstbuctions— Requests 

— AppLICABILnT  TO  EVIDENCE. 

In  a  passenger's  action  for  illness  caused  by 
a  railroad  company's  failure  to  heat  the  car, 
where  there  was  no  evidence  that  the  illness  was 
caused  by  insufficient  clothing,  a  charge  directing 
a  verdict  for  defendant  If  It  was  so  cavsed  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  g§  596-612;  Dec  Dig.  8  252.*] 

15.  Carriers  (8  343*)— Passengebs— Injdbieb 
-Pleading- CoNraiBUTOBY  Negligence  — 
Necessitt. 

In  an  action  by  a  railroad  mail  cleric 
for  damages  by  illness  because  of  a  railroad 
company's  failure  to  heat  the  mail  car  in  which 
plaintiff  worked,  defendant  could  not  rely  on 
plaintifTa  contributory  n^Iigence  in  wearing  in- 
sufficient clothing  unless  it  was  pleaded. 

[Ed.  Note.— For  other  <»ses,  see  Carriers, 
Cent.  Dig.  S  1188;  Dec  Dig.  8  S43.*] 

Appeal  fnna  Circuit  Court,  Walker  €Vnm> 
ty;  A.  O.  Lane,  Judge. 

Action  1)7  C.  F.  Harringtcm  against  the 
Sonthmt  Bailway  Company.  From  a  Jadg- 
ment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  pleadings  and  the  facts  are  sufficient- 
ly set  out  in  the  opinion  of  the  court  The 
following  charges  were  refused  to  the  de- 
fendant: (1)  "The  court  charges  you  that 
If  you  are  reasonably  BatisAed  from  the  evi- 
dence that  plaintlfTs  Injuries  were  proxi- 
mately caused  by  inadequate  clothing,  vrorn 
by  plaintiff,  to  meet  the  demands  of  the  sea- 
son and  climate,  you  must  find  for  the  de- 
fendant"   Charges  9  and  10  were  the  af- 
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AnnatlTe  charges  as  to  the  third  and  fourth 
CO  ants.  (11)  "The  court  charges  you  that 
If  70Q  believe  froni  the  erldeuce  that  the 
cold  condition  of  the  car,  as  complained  of 
b7  the  plaintiff,  tfqs  due  to  unusual  cold 
weather,  and  that  plaintiff  made  no  com- 
plaint to  those  In  charge  of  the  train,  and 
made  no  ^ort  to  remedy  or  have  remedied 
the  condition  of  the  car,  you  must  find  for 
the  defoidant"  (12)  "If  you  are  reasonably 
satisfied  from  the  evidence  that  the  mall  car 
was  equipped  with  stoves  sufficient  to  prop- 
erly warm  the  car,  and  that  snfflcl^t  fuel 
was  placed  In  the  car,  the  court  charges  you 
Ibat  It  was  the  duty  of  the  plaintiff,  for  his 
own  protection  to  start  or  cause  to  be  start- 
ed the  flre  In  said  stove." 

Bankhead  &  Bankbead,  for  appellant  W. 
J.  Martin,  and  Jamea  A.  Mitchell,  for  appel- 
lee 

MATFIELD,  X  Appellee,  a  railway  postal 
clerk,  sues  the  defendant,  railroad  company, 
a  carrier  of  the  United  States  mall,  for  fail- 
ure to  properly  heat  or  warm  the  car  In 
which  the  mails  were  carried,  and  in  which 
his  duties  required  him  to  work  and  remain 
while  on  duty,  as  such  postal  clerk,  by  rea- 
son of  which  &llure,  on  the  part  of  the  de- 
fendant, he  was  unduly  exposed  to  the  cold 
and  was  thereby  made  sick,  bad  his  feet 
frost-bltteo,  contracted  severe  cold,  bron- 
chitis, etc.  The  defendant  attempted  to 
plead  contributory  negligence  and  assump- 
tion of  risk  as  a  d^ense  to  the  action,  to- 
gether with  the  general  issue.  However,  the 
defendant  first  Interposed  a  plea  In  abate- 
ment, for  that  the  wrongs  aud  Injuries  com- 
plained of  did  not  wholly  occur  within  the 
county  of  Walker,  in  which  the  action  was 
brought,  that  plaintiff  did  not  reside  In 
Walker  county  at  the  time  of  the  Injury, 
the  run  In  which  plaintiff  was  engaged  being 
from  Birmingham,  Ala.,  to  Oreenville.  Miss., 
and  that  a  part  of  the  wrongs  and  injuries 
complained  of  were  committed  and  suffered. 
If  at  all,  outside  of  Walker  county,  that  of 
the  venue.  This  plea  was  filed  under  sec- 
tion 6112  of  the  Code  of  1907.  A  demurrer 
to  this  plea  la  abatement  was  sustained, 
which  is  the  first  assignment  insisted  upon 
as  error. 

The  plea  was  open  to  the  demurrer  leveled 
against  it  It  is  not  required  by  the  stat- 
ute (Code  1907,  {  6112)  that  the  injury  should 
have  wholly  occurred  within  the  county  in 
which  suit  Is  brougbt-^partly  therein  Is 
snfBdent;  nor  is  It  necessary  that  plaintiff 
should  have  resided  In  the  county  at  the 
time  of  the  Injury — at  the  time  of  bringing 
the  suit  Is  sufflclent.  The  original  com- 
plaint claimed  damages  In  one  count  for 
wrongs  and  injuries  suffered  on  three  s^ 
arate  and  distinct  days,  a  demurrer  being 
sustained  to  it  for  this  reason.  The  com- 
plaint was  am^ded  by  adding  three  counts, 
each  claiming  damages  for  the  wrongs  com- 


mitted on  one  day  only,  though  each  count 
claimed  as  for  a  different  day.  Demurrers 
were  Intorposed  to  the  amended  complaint 
and  were  overruled,  and  the  only  material 
difference  in  the  counts  was  that,  as  amend- 
ed, each  claimed  as  for  a  different  day. 
Only  the  rulings  as  to  the  first  count  as 
amended  are  Indsted  upon  as  error,  and 
only  such  wlU  be  treatea. 

In  order  to  determine  the  sufficiency  of 
this  count,  or  of  any  othw  in  tbe  «nnplalnt, 
or  the  correctness  of  the  ruling  upon  tike 
demurrer  thoeto,  It  becomes  necessary  to 
first  detwmlne  the  relatlm  of  the  parties, 
and  tb^  respective  rights  and  duttos,  one 
to  the  other.  It  has  been  generally,  if  not 
uniformly,  held  that  the  relation  of  carri- 
er and  passenger  exists  between  railroads 
carrying  United  States  malls,  and  the  mail 
agents  and  postal  deiks,  and  not  that  of 
maatw  and  servanto.  The  same  rule  is  de- 
clared as  to  express  messengers.  Elliott  on 
Railroads  (18D7  EdO  i  1S78;  Hutdilnson  on 
Carriers,  |  1017  (563).  These  authorities 
hold  that  while  postal  clerks  or  mall  agents 
cannot  avail  themselves  of  the  contract  be- 
tween the  railroad  carrier  and  the  govern- 
mmt,  and  make  It  a  jConndatlon  for  recovery, 
they  can,  however,  rest  upon  the  breach  of 
the  duty  which  the  law  Imposes  upon  every 
person  who  undertakes  to  perfnm  a  sorvlce 
for  another,  whether  gratuitously  or  not,  to 
exercise  the  degree  of  care  and  skill  In  Its 
performance  which  the  nature  of  the  under- 
taking requires;  the  obligation  to  carry, 
therefore,  In  sndi  cases,  may  arise  from 
duty  as  well  as  from  contract 

It  Is  tndlqratably  the  duty  of  railroads, 
as  common  carriers,  to  warm  their  cars  for 
the  comfort  and  safety  of  their  passengers, 
and  they  are  liable  In  damages  for  Injuries 
suffered  In  consequence  of  failure  to  dis- 
charge such  duty.  The  passenger,  howevw, 
may.  In  such  cases,  be  guilty  of  such  con- 
tributory negligence  as  to  cause  the  Injury 
complained  of,  and  if  It  Is  alleged  and  prov- 
en that  such  contributory  negligence  prox- 
imately caused  the  injury  complained  of,  on 
account  of  failure  to  heat  the  car,  of  course 
the  passenger  cannot  recover.  The  failure  of 
the  passenger  to  protect  himself  from  un- 
necessary cold,  or  to  provide  sufficient  cloth- 
ing, may  or  may  not,  be  contributory  neg- 
ligence, depending  upon  the  peculiar  facts 
of  each  particular  case.  Taylor  v.  Wabadi 
R.  R.  Co.  (Mo.)  38  8.  W.  804,  42  U  R.  A.  110, 
and  note.  The  true  rule  is,  as  stated  by 
Chief  Justice  Smith,  in  the  case  of  Tur- 
rentine  v.  B.  &  D.  R.  R.  Co.,  82  N.  O.  641, 
In  which  he  correcUy  quotes  from  an  Eng- 
lish case,  "  'Whether  the  damage  was  oc- 
casioned entirely  by  the  negligence  or  Im- 
proper conduct  of  the  defendant,  or  whether 
the  plaintiff  himself  so  far  contributed  to 
the  misfortune,  by  his  own  negligence  or 
want  of  ordinary  and  common  care  and 
caution,  that  biU  for  such  negligence  and 
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"want  of  M^dlnary  care  and  cantlon  on  hla 
part,  tbe  misfortune  would  not  bare  hap- 
pened. In  tbe  first  place  tbe  plaintiff  would 
be  entitled  to  recover.  In  the  latter  not;  as 
but  for  bla  own  fault  tbe  misfortune  would 
not  bave  bappened.*  And  in  explanation  of 
tbe  propMltion  be  adds:  'Mere  negligence 
or  want  of  ordinary  care  or  cantlon  would 
not,  however,  disentitle  him  to  recover,  nn- 
leaa  It  were  aucb  that  but  for  that  negligence 
or  want  of  ordlnaiy  care  and  caution,  tbe 
mtafortune  would  not  have  happened;  nor 
if  tbe  defwdant  might,  by  tbe  exercise  of 
care  on  hla  iwrt,  have  avoided  tbe  conae- 
qnencea  of  tbe  neglect  or  carelessnesa  of  the 
plaintiff.'  Wlgbtman,  J.,  In  Tuft  v.  Warman, 
94  Eng.  Com.  Law  Rep.  673.  The  rule  Is 
tbuB  ao  fully  and  definitely  expreseed  as  to 
require  do  further  commenta  from  na.  The 
connteniait  of  tbla  rale  la  declared  In  Ounter 
T.  Wicker,  86  N.  O.  310,  Owens  t.  Railroad, 
88  N.  O.  602,  FarroeT  r.  Railroad.  Ibid.  604. 
and  tn  Aycocfe  t.  Railroad,  89  N.  a  321. 
that  the  defendant  will  be  liable,  notwith* 
•tending  previous  negligence  of  tbe  plaintiff, 
if,  when  tbe  Injury  was  done,  it  might  have 
been  averted  by  tbe  exercise  of  reaaonable 
care  and  prudence  on  tlie  part  of  the  de- 
fendant." This  North  Carolina  case  was  a 
case  on  all  fours  with  the  one  at  bar.  ex- 
cept that  the  acta  of  nesligence,  and  contrib- 
utory negligence,  were  somewhat  different 

Postal  clerks  while  on  duty  are  not  em- 
ployes of  the  railroad  carrier,  and  the  rail- 
road company  may  be  liable  to  them  for  in- 
juries caused  by  the  negligence  of  its  em- 
ployes; they  are  entitled  to  the  aame  degree 
of  care  aa  pasaengera,  in  the  absence  of  an 
express  agreement  exempting  tbe  carrier 
from  such  liability:  and  the  power  to  con- 
tract for  carrying  the  malla  ondertbe  Tlnited 
States  Revised  Statutes,  H  8097,  4007,  has 
been  held  not  to  give  the  right  to  contract  fbr 
such  exemption.  Seybolt'a  Case,  d5  N.  Y. 
602,  47  Am.  Rep.  75;  Nolton's  Case.  16  N.  T. 
441,  UB  Am.  Dec;  633;  Mellor's  Oaro.  105 
Ma  16  S.  W.  840.  10  L.  R.  A.  36;  Ketch, 
am's  Cnae,  133  Ind.  346.  33  N.  El  116,  10  L. 
R.  A.  ISO.  80  Am.  St.  Rep^  OHO,  and  note. 

Tbe  relation  of  carrier  and  passenger  be- 
ing shown  to  have  exlated  between  the  pa^ 
ties,  we  hold  that  count  1  of  the  complaint 
SB  smended.  waa,  under  our  liberal  rules  of 
pleading,  snffldent.  and  certainly  not  anbject 
to  the  infirmities  insisted  upon  by  the  appel- 
lant :  that  Is,  that  the  connt  did  not  ritow  the 
duty  te  carry  plaintiff  and  did  not  snfllcien^ 
]y  ahew  negllffenre  to  support  the  action. 

As  te  the  suHldency  of  the  plena  of  rontrlN 
■tory  neffligenre  and  assumption  of  rlak,  to 
wblrh  demnrrera  wm«  sustained,  w«  find  no 
reversible  error. 

It  Is  trae.  as  claimed  appellant  that  It 
Is  rommon  knowledge  that  postal  clerira,  with 
United  States  ronll.  are  carried  In  sepnmte 
ears  and  coaches  and  not  with  other  ptiRaeii- 
gen;  thiit  these  cars  tire  specially  equliiiieil 
far  the  ■lail  deika  and  their  particular  work, 


and  that  passengers,  as  a  rule,  are  not  car- 
ried therein ;  but  this  does  not  without  ■ 
special  contract,  relieve  the  railroad  oouipa- 
ny  of  the  duty  to  properly  heat  these  cars, 
for  tbe  comfort  and  health  of  tbe  clerks  and 
agents  of  the  United  States,  who.  by  contmct 
and  by  law,  are  required  to  remain  at  their 
poata  while  on  duty.  They  cannot  like  ordi- 
nary pasaengera,  go  to  another  car  If  theirs 
la  uncomfortable,  but  must  remain  In  it  while 
on  duty,  under  a  penalty  Impused  tiy  statute 
of  Congress.  Fed.  St.  Ann.  {  5474.  In  the 
absence  of  a  special  contract  It  Is  the  duty  ot 
the  railroad  company  to  provide  and  main- 
tain these  cars,  and  to  matiitiiln  and  keep 
them  safe  and  comfortable  for  these  agents 
of  the  government  It  is  certainly  not  prl- 
marlly  the  duty  of  the  ngenta  to  heat  or  to 
care  for  their  cars  otherwise  than  to  protect 
the  malla.  Consequently,  a  postal  clerk  is 
not  prima  facie  guilty  of  contributory  negli- 
gence, nor  does  he  assume  the  risk,  by  re- 
maining in  the  car.  snd  at  bla  post  of  dnty, 
after  he  knows  of  the  uncomfortable  contU- 
tlon  of  the  car.  He  may.  auAee  certain  con- 
ditions, be  chaq^ble  with  the  duty  of  noti- 
fying the  proper  agente  or  servants  of  the 
railroad  company  of  the  improiier  condition 
of  the  car,  and  of  thus  attempting  to  have  it 
remedied,  so  aa  to  alleviate  the  pain,  suffer^ 
Ing,  or  dlacomfort  arising  therefrom;  but  he 
is  not  guilty  of  contributory  negligence  or  of 
assumption  of  riak  by  remaining  in  tbe  car 
with  knowledge  of  Its  condition,  or  by  fall- 
ing to  warm  or  heat  it  himself.  In  the  nb- 
aence  of  contract  it  is  not  hla  duty  to  bent 
it  but  that  of  the  railroad  conipuny;  and  it 
is  also  Ita  duty  to  know,  or  at  least  to  use 
due  diligence  to  know.  Its  condition,  and  to 
keep  it  reasonably  safe  and  comfortable  for 
the  postal  clerka  and  agents.  None  of  these 
sjieclal  pleas  were  sufficient  aa  pleas  of  con- 
tributory negligence  or  assumption  of  risk, 
and. the  demurrers  were  proiieriy  sustained 
thereto.  The  pleas  are  treated  by  appellant 
in  bnlk  or  In  aectlona,  and  we  will  ao  treet 
them;  but  all  were  clearly  Insuttlclent. 

There  la  nothing  In  appellee's  contention 
that  the  bill  of  exceptions  should  be  atrick^ 
en.  There  is  no  motloa  to  strike  It ;  but, 
even  if  there  were,  the  bill  appears  to  have 
been  signed  within  the  time  and  In  the  man- 
ner required  by  law. 

It  was  clearly  competent  for  plaintiff  to 
prove  that  the  car  was  wet  and  damp;  this 
certainly  tended  to  ahow  that  the  car  ivouid 
be  thereby  rendered  cold  and  nncomfortabls; 

It  was  also  competent  and  proper  for  plain- 
tiff to  testify  as  to  his  duties  as  iioatal  elo-k, 
when  he  had  to  enter  the  car,  and  how  long 
he  had  to  remain  therein. 

It  was  also  proper  to  allow  plaintiff  t« 
ahow  that  he  made  complaint  to  defeiidnntH 
agenta.  of  the  raiidltlon  of  the  car  to  show 
that  they  bad  actual  notice  of  Its  conditio^ 
and  that  It  was  the  duty  of  such  agents  to 
bent  the  car. 

The  court  properly  limited  the  cross-ex- 
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aminatlmi  as  to  tbe  Und  of  bed  plaintiff  slept 
OD  in  tbe  cflr ;  there  was  no  claim  or  conten- 
tion that  tbe  car  was  cold,  or  tbat  plaintiff 
suffered  at  that  partlcnlar  tlma  Tbe  court 
also  properly  declined  to  allow  defendant  to 
prove  tbat  plaintiff  was  a  "chronic  kicker." 
Any  one  might  "kick"  ratbra  than  have  his 
■iLlckers"  frostbitten. 

Wc  cannot  say  tbat  there  was  reversible 
error  In  declining  to  allow  the  qnesttons  pro- 
ponnded  to  the  express  measengo:,  as  to  tbe 
tanperatnre  of  the  ^ress  car;  It  was  suf- 
ficiently Ahown  that  such  evidence  would  be 
leleranL  It  was  not  shown  that  the  two 
cars  w««  heated  in  all  respects  alike,  but, 
on  tbe  contrary,  it  was  shown  that  they  were 
in  soma  respects  heatbd  dlfferratly  and  con- 
strocted  dUEmntly.  So  far  as  the  evidence 
did  appear,  one  was  warm  and  me  was  cold ; 
and  one  might  very  easily  be  comfortable  and 
the  other  not  "While  It  was  shown  ttiat  each 
had  heating  pipes  snnplled  with  steam  from 
the  engine,  tbety  also  had  other  means  of  heat- 
ing, which  were  different  It  wm  Indispnta- 
bly  shown  that  these  pipes  In  the  mall  car 
were  not  heating  the  car— tbat  It  was  in  fiict 
very  cold — and  that  they  had  been  cold  for 
a  long  time.  The  evidence  could , probably 
have  been  made  relevant,  but  it  was  not. 

Tbe  court  properly  declined  to  allow  de* 
fendant  to  prove  that  plaintiff  bad  brought 
another  suit  against  the  defendant,  to  recov- 
er damages  for  sickness  which  occurred  aft- 
er  the  date  of  the  injuries  complained  of  In 
this  case,  to  wit,  on  the  24th  of  February. 
Tbe  dates  of  tbe  Injuries  here  sued  for,  be- 
ing January  leth,  18th,  and  20tb,  tbat  issue 
could  not  and  should  not  be  litigated  on  this 
trial.  It  could  neither  prove  nor  disprove 
any  material  issue  on  this  trial. 

Charge  1  was  properly  refused.  There  was 
no  Issue  of  contributory  negligence  lu  tbat 
tbe  injuries  of  plaintiff  were  proximately 
cansed  by  bis  wearing  insufficient  clothing;  nor 
do  we  think  there  was  any  proof  tending  to 
Bbow  tbat  all  bis  damages  were  the  result  of 
Inadequate  clothing.  If  defeudaut  relied  upon 
this  as  contributory  negligence  It  should  bnve 
set  it  up.  The  evidence  having  Indisputably 
shown  negligence  of  defendant,  as  alleged, 
this  could  not  be  a  bar  to  the  entire  rigbt  of 
recovery  unless  specially  pleaded.  Tbe  ques- 
tion of  adequate  clothing  was  not  Ifttgnted, 
and  there  was  no  evidence  whatever  to  show 
tbat  his  clothing  was  not  ample  and  suffi- 
cient. If  the  car  had  been  properly  heated. 

Charges  9  and  10  were  properly  refused. 
There  was  no  evidence  to  show  tbat  tbe  ac- 
tion was  barred  by  tbe  statute  of  limitations ; 
tbe  amendments  clearly  related  back  to  the 
banning  of  tbe  suit,  which  was  within  a 
year  from  the  date  of  the  wrong  eompUtlu- 
ed  of. 

C3iarg©  11  was  Improper,  as  has  been  bero- 
tofore  stated  as  to  tbe  sufficiency  of  the  pleas. 


There  was  no  contributory  negligence  or  as- 
sumption of  risk  on  the  part  of  the  plaintiff 
In  not  quitting  the  car  and  his  post  of  duty 
because  the  car  vras  not  heated. 

Charge  12  was  properly  refused  because  It 
does  not  assert  a  correct  proposition  of  law. 
There  was  Shown  no  duty  on  the  part  of  tbe 
plaintiff  to  heat  the  car;  that  was  defend- 
ant's duty. 

There  being  no  error,  the  Judgment  of  the 
trial  court  most  be  affirmed. 

Affirmed. 

DOWDELIj,  a  3^  and  BIHFSOZr  sad  Ue- 

OLBLI/AN,  JJ,;  cmenr. 


oirr  or  BNSLHT  et  at  v.  simpson. 

(Supreme  Court  of  Alabama.    Dec  1908k 
Rehearing  Denied  28.  lOlIK) 

1.  GOHSTTTUTIOKAI.  LAW  (f  48*)— STATUTW— 

Vali  urrr— Pbesdmptiohs. 

While  every  possible  inteadmeDt  mast  be 
indnlged  in  favor  of  the  constitutionality  of  a 
statute,  plain  orovisloas  of  tba  Constttntton 
mast  be  enforced. 

[I<:d.  Note.— For  other  eases,  see  CoBstltation- 
al  Law,  Cent  Dig.  S  46;  Dec.  Dig.  i  48;*  Sut- 
ntea.  Cent.  Dig.  {  00.] 

2.  Statutes  Q  90*)-4pkxai.  Btaiuim  -Ya- 

LiDrrr. 

Const.  1901,  f  IM,  profalblthig  spedal 
laws  amending  the  charter  of  a  municipal  cor- 
poration, but  providing  that  the  probibltion 
shall  not  {n-ohibit  the  legislature  from  altering 
tbe  bouodaries  of  a  city,  does  not  prohibit  an 
act  altering  the  boundaries  of  a  city  m  a*  to 
inclnde  witoin  its  limits  territory  Included  with- 
in existing  cities. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  SI  98-100;  Dee.  Dig.  {  9a*] 

8.  Statutes  (|  90*)— Spboiai.  Btatdtm— Va- 

UDITT. 

Act  Ai^.  20,  1909  (Loc  lisws  Bp.  Bess. 

1009,  p.  S92).  alterini;  the  boundary  of  a  clt^ 
Bo  as  to  include  wllhm  its  limits  territory  in- 
cluded within  designated  cities,  etc..  affects  non- 
contiguous municipalities,  and  is  not  in  con- 
flict with  Const.  1901,  S  109,  prohibiting  any 
special  law  In  any  case  which  is  provided  for 
by  a  general  law.  since  the  general  law  (Mu- 
nicipal Code ;  Act  Aug.  13.  1907  [Acts  lOOT,' 
p.  UM])  merely  permits  the  alteration  of  mu- 
nicipal boundaries  the  acquisition  of  con- 
tiguous territory. 

[Ed.  Note.— For  other  eases,  see '  Btatutes,' 
Cent.  Dig.  II  O&rlOO;  Dec.  Dig.  |  90.*] 

4.  Constitutionai.  Law  (t  48*)— Statutes- 
Valid  itt. 

Before  a  statute  can  be  declared  unconsti- 
tutional, it  must  clearly  and  unaroidably  ap- 
pear to  have  been  without  the  power  of  the 
Legislature  to  enact, 

[Ed.  Note.— For  other  cases,  see  Constitution* 
al  Law,  Cent.  Dig.  S  46:  Dec.  Dig.  |  48;* 
Statutes.  Cent.  Dig.  $  50.] 

5.  Statutes  (8  90*)  —  Specul  Btatutss  — 

Const  1901,  8  104,  anbds.  5.  18,  prohibit- 
ing any  special  law  Incorporating  a  city  or 
amending  its  charter,  etc.,  does  not  prohibit  a 
special  act.  the  offcct  of  which  is  to  destroy 
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an  Incorporated  mnnlclpality,  for  to  Amttoy  Is 
not  to  amend,  as  a  itatate  amended  snrTirea. 

[Ed.  Note.— For  other  cases,  see  Statotes, 
Cent.  Dig.  H  g&-100;  Dec.  Dig.  I  90.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  pp.  368-370;  toL  8,  pp.  7573,  7B74.] 

6u  Statdtm  (I  80*)  —  Bpeciaz.  Statdtu  — 
Ahend— "Private  Cobpobation." 

Const  1901,  I  229,  providing  that  the  char- 
ter of  any  corporation  shall  be  sobject  to 
amendment  or  repeal  nnder  general  laws,  which, 
as  shown  by  the  official  copy  of  the  Constitu- 
tion on  file  In  the  office  ox  the  Secretary  of 
State,  is  under  the  rabbead  "Private  Corpora- 
tions," applies  only  to  private  business  eoipo- 
ratioQB. 

[Ed.  Note.—For  otlier  caaeL  see  Statutes, 
Dec.  Dig.  I  Sa* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6571,  6S72;  vol.  8,  p.  7768.] 

7.  Municipal  Corpohations  (SS  44,  49*)— 
Legislattve  Control. 

The  charter  of  a  municipal  conwration  is 
conferred  tor  political  purposes,  and  the  pow- 
er to  alter  mnnicipal  cbarteia  or  to  repeal  them 
exists  without  limitation  in  the  state. 

[Ed.  Note^FoT  oOier  cases,  see  Mnnicipal 
Corporations,  Gent.  Dig.  U  122,  134-137 ;  Dec. 
Dig.  SS  44,  49.*] 

8.  CoNSTiTtrriONAL  Law  C6  70*)— Statdtes— 
Validity— Judicial  Questionb. 

The  propriety  and  wisdom  of  a  statate  are 
qaestloss  ezclnsively  for  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {  131 ;  Dec.  Dig.  g  70.*] 

9.  CoirsnTUTioKAL  Law  (|  278*)- Ddk  Pbo- 
CS88  OF  Law— Municipal  Corporations. 

Since  municipal  corporations  are  merely 
political  snbdirisiona  of  the  state,  created  as 
convenient  agencies  for  exercising  such  govern- 
mental powers  as  may  be  Intrusted  to  them,  and 
since  the  state  may  at  its  pleasure  modify  or 
withdraw  the  powers  conferred  on  a  munic- 
ipality, a  statute  operating  to  destroy  an  incor- 
porated city  is  not  invalid  as  depriving  it  of  its 
property  in  violation  of  Const.  If.  S.  Amend.  14. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Dec.  Dig.  9  27a*] 

10.  Statutes  (S  8^*)- Local  Laws— Pas- 
sage—Constitutional  Provisions. 

Aq  affidavit  of  the  publisher  of  a  news- 
paper that  a  notice  of  intention  to  apply  for 
the  passage  of  a  local  law  was  published  once 
a  week  for  four  consecutive  weeks  sufficiently 
shows  the  publication  of  the  notice,  prescribed 
by  Const.  1901,  fi  100,  to  justify  the  Legislature 
in  finding  that  the  notice  of  intention  had  been 
published. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  S  8%.*] 

11.  STAxia  (S  37*) — Legislature— Journals. 
A  member  of  the  Legislature  spreading  on 

its  5oama]  his  protest  against  the  passage  of  a 
bill  merely  exercises  a  personal  privilege  con- 
ferred by  Const.  JOOl,  8  55,  and  the  protest  does 
not  destroy  the  conclusive  effect  of  the  legisla- 
tive joamal. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  8  44;  Dec.  Dig.  S  37.*] 

12.  Statutes  (g  8^^*)— Local  Laws— Notice 
OF  Intention— Publication— Sufficiency. 

The  Governor  courened  the  Legislature  in 
special  session  on  Jnly  27,  lOG^,  by  proclama- 
tion issued  a  few  weeks  before.  The  affidavit 
of  publication  of  notice  of  intention  to  apply 
to  the  special  session  for  the  passage  of  a  local 
law  averred  the  publication  of  the  notice  once 
a  week  for  fonr  consecutive  weeks,  and  was  sab- 
scribed  and  sworn  to  July  28,  190ft  Beld,  that 


the  publication  of  the  notice  was  had  at  a  time 
not  unreasonably  remote  from  the  introduction 
of  the  bill  on  July  29,  1909. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  S  8%.*] 

13.  Statutes  (S  28*)— Approval  by  Goveb- 
ITOB— Oonbtitutiokal  Provisions. 

Under  Const.  1901,  S8  66,  125,  requirinc 
tbe  presiding  officer  of  each  bouse  to  sign  the 
bills  and  Joint  resolutions  passed  by  tbe  Legis- 
lature, and  providing  tliat  every  vote,  order,  or 
resolution  to  which  concurrence  of  both  houses 
shall  be  necessary  shall  be  presented  to  the 
Governor  for  approval,  etc.,  a  joint  resolution 
requesting  the  Governor  to  return  a  bill  which 
had  passed  both  houses  to  enable  tbe  Legis- 
lature to  correct  errors  therein  need  not  be  sub- 
mitted to  tbe  Governor  for  approval,  and  where, 
on  tbe  return  (rf  the  bill  pursuant  to  the  re- 

Siest  of  sucli  resolution,  the  journals  showed 
at  the  Mil  was  without  amendment  enrolled 
again,  and  again  signed  by  the  Speaker  of  the 
House  and  the  President  of  the  Senate,  and 
again  presented  to  the  Governor,  who  approved 
it  in  due  course,  tbe  bill  was  legally  enacted  in- 
to a  law,  tbe  Joint  resotutlcm  referred  to  in 
the  Constitution  being  limited  to  resolutions 
applying  to  a  form  of  legislation  for  adminis- 
trative purposes  of  a  local  or  temporary  char- 
acter, and  known  In  legislative  assemblies  as 
joint  resolations,  resolutions,  or  iesolve& 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Dec.  Dig.  S  2&*] 

14.  Constitutional  Law  (S  121*)— Obliga- 
tion OF  Contracts— Obligations  of  Mu- 
nicipal COBPORATIONB. 

The  enforcement  of  obligations  assnmed  by 
municipal  corporations  in  existence  when  the 
obligations  were  made  cannot  be  impaired  by 
the  Legislature,  and,  where  they  are  changed, 
a  sutratantial  equivalent  must  be  provided. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
aK[>iw,  Cent.  Diff.  <|  304-348;  Dec  Dig.  | 

15.  Municipal  CoBPORAnoNs  (S  86*)— Con- 
solidation—Pre-existing  Obligations — 
Enforcement. 

Even  if  the  merger  of  a  city  which  had 
issued  bonds  under  an  agreement  to  levy  a  tax 
for  a  sinking  fund  for  the  payment  of  Interest 
on  the  bonds  into  another  city,  destroyed  tbe 
security  of  the  trands.  on  the  ground  that  the 
general  credit  of  the  larger  city  was  not  a  sub- 
stantial equivalant  for  tbe  security,  contracted 
for,  tbe  legal  obligation  remained  unim^red  and 
a  remedy  for  the  diversion  of  funds  impairing 
tbe  security  may  be  bad  on  proper  application. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Cornorations^  CenL  Dig.  H  105-111;  Dee.  Dig. 

5  3«.«] 

Appeal  trom  Cbancery  Court;  Jeftenoa 
County ;  A.  H.  Benners,  Judge. 

Suit  by  J.  B.  Simpson  against  the  Git;  of 
Ensley  and  oUiera.  From  a  decree  tar  com- 
plainant, defendants  appeal.  Reversed  and 
rendered. 

Fred  G.  Moore,  Gunter  &  Qunter,  Oabanlss 

6  Bowie,  Romalne  Boyd,  and  Jere  C  King, 
for  appellant  F.  E.  Blackburn  and  J<^  G. 
Forney,  for  appellee. 

SAYRE,  J.  This  case  questions  the  Con- 
stitutional Taltdity  of  the  act  approved  Au- 
gust 20,  1909  (Loc.  Laws  Sp.  Sees.  1909,  p. 
892),  entitled  "An  act  to  alter  or  rearrange 
the  boundary  lines  of  the  city  of  Birming- 
ham, Alabama,  so  as  to  im^nde  within  the 


•For  oUier  eases  see  same  tople  and  weUon  HUMBBH  In  Dee.  *  Am.  D:ga  in?  to  date,  *  Reportv  Indaus 


Digitized  by 


Google 


OITT  OF  ENSLEY  r.  SIMPSON. 


63 


cotporflto  Umlts  of  said  dty  the  territory 
now  lacl Tided  wltbin  tbe  cities  or  towns  of 
ATondal^  Woodlawu.  East  Lake,  North  Blr- 
mli^liam.  North  Haren,  Oraymont,  Elyton, 
West  End,  Pratt  City,  Wylam,  and  Ensley, 
and  other  territory,  and  so  as  to  exclude 
from  the  city  of  Birmingham  certain  terri- 
tory now  Included  within  tbe  corporate  lim- 
its of  said  city  of  Birmingham."  The  chan- 
cellor decreed  the  Invalidity  of  the  act,  and 
this  appeal  brings  that  decree  nnder  review. 

While  every  possible  Intendment  mtiet  be 
Indulged  In  favor  of  the  constitutionality  of 
tbe  enactm^t,  plain  mandates  of  the  Con- 
stttntlon  must  be  recognized  and  enforced. 
For  cme  thing,  it  Is  urged  that  the  act  In 
qaestion  ia  violative  of  that  part  of  section 
1C6  of  the  Constitution  which  provides  that 
"no  special,  private  or  local  law,  except  a 
law  fixing  tbe  time  of  holding  courts,  sball 
be  Hiacted  In  any  case  which  Is  provided  for 
by  a  general  law."  The  city  of  Avondale 
and  the  territory  embraced  within  the  cor- 
porate limits  of  that  city  had  been  annexed 
to  and  merged  Into  tbe  city  of  Birmingham 
in  accordance  with  tbe  general  law  prior  to 
the  passage  of  the  act.  The  territory  of  that 
corporation,  as  It  had  been,  was  contiguous 
to  the  city  of  Birmingham.  Tbe  city  of  Eos- 
ley  and  each  of  tbe  municipalities  named  In 
the  act  and  Included  within  the  limits  of  the 
enlarged  city  of  Birmingham,  as  well  ns  the 
last-named  city,  were  at  the  date  of  the 
passage  and  approval  of  the  act  municipali- 
ties existing  under  tbe  general  law  of  tbe 
state.  Some  of  them  covered  territory  con- 
tiguous to  tbe  city  of  Birmingham;  others 
did  not.  These  municipalities  and  much  In- 
twrenlng  unincorporated  territory  were 
merged  into  the  ralarged  city  of  Birming- 
ham. Sections  20  to  22  of  tbe  act  approved 
Angost  13,  1907  (Acts  1907,  p.  790),  common- 
ly known  as  the  "Municipal  Code  law,"  pro- 
vide for  the  consolidation  of  two  or  more 
municipalities  lying  contiguous  to  eacb  oth- 
er. Section  2S  of  the  Municipal  Code  law 
provldea  a  means  for  the  extension  of  cor- 
porate limits  to  Include  new  territory.  The 
territory  so  faicloded  must  be  contiguous  to 
the  boundary  of  the  city  at  some  point,  but 
may  not  embrace  any  territory  within  the 
corporate  Umlts  of  another  municipality.  An 
act  approved  August  13,  1007  (Acts  1007.  p. 
001),  contained  prorfstona  similar  to  those  of 
section  23  of  the  Hnnlclpal  Code  law.  An 
act  of  AngDst  15^  1907  (Acts  1907,  SOS), 
also  jvortded  fbr  the  annotation  and  mer- 
ger of  any  dty  or  town  Into  a  contlgnons 
dty  or  town.  Section  101  of  the  Constitu- 
tion denies  to  the  I>egiBlatnre  the  rUlht  to 
pass  any  special,  private  or  local  law  amend- 
ing, conflnnlng,  or  extending  the  charter  of 
any  private  or  municipal  corporation;  but 
In  sDbdfrlslon  18  of  that  section  it  was  pro- 
vided that  this  should  not  prohibit  tlie  Leg- 
IsUitiire  from  altering  or  rearranging  the 
boondarles  of  a  dty.  town,  or  village.  It 
Is  deer  enongli  that  nothing  omtained  In 


section  104  denies  to  the  Legislature  the  pow- 
er to  pass  the  act  In  question.  Nor  can  sec- 
tlon  106  be  so  interpreted.  Its  language  has 
been  qnoted.  If  It  should  be  conceded,  con- 
trary to  oiu"  present  impression,  that  the  pow- 
er of  legislation  by  special  or  local  laws  In 
respect  to  the  alteration  or  rearrangement 
of  municipal  boundaries  Is  excepted  and  re- 
served by  tbe  proviso  of  subsection  18  of  sec- 
tion 104  only  In  the  event  there  Is  no  gen- 
eral law  on  tbe  subject,  that  concession 
would  not  determine  this  case,  for  here  tbe 
Legislature  has  emtndled  in  one  comprehen- 
sive scheme  the  inclusion,  not  only  of  con- 
tiguous territory  and  municipalities,  but  of 
municipalities  not  contiguous  at  the  time  of 
the  passage  of  the  act  True,  under  the  gen- 
eral law,  the  same  result  might  have  been 
obtained  by  a  tedious  and  embarrassing  pro- 
cess of  repeated  additions  to  the  territory  of 
the  absorbing  city,  eacb  In  turn,  and  so  ulti- 
mately the  scheme  as  an  entirety,  being  de- 
pendent upon  the  vote  of  the  electors  resident 
In  tbe  municipality  or  unincorporated  terri- 
tory annexed  from  time  to  time.  But  tbe 
Legislature  had  the  right  to  weigh  the  ad- 
vantages of  tbe  scheme  as  a  whole  and  enact 
law  accordingly  to  accomplish  the  desired  end 
at  one  stroke.  Under  no  general  law  could 
the  saiQe  considerations  be  submitted  to  the 
same  electorate  or  the  same  result  reached 
in  the  same  way. 

We  do  not  deem  It  necessary  to  enter  upon 
a  detailed  statement  of  distinctions  which 
may  be  taken  between  the  case  at  bar  and 
tbe  cases  of  Town  of  McGregor  v.  Baylies, 
19  Iowa,  43,  and  In  re  Extension  of  Bounda- 
ries of  City  of  Denver,  18  Colo.  288,  32  Pac. 
615.  In  Colorado  Judges  of  the  highest  court 
are  required  to  give  opinions  on  request  of 
the  executive  or  the  Legislature.  But  the  Ju- 
dicial quality  of  such  opinions  has  been  ques- 
tioned. In  Rhode  Island  there  is  a  similar 
requirement  Said  Ames,  O.  J.,  in  Taylor  v. 
Place,  4  R.  I.  S24r^2:  "Tbe  advice,  or  opin- 
ion, given  by  the  Judges  of  this  court  when 
requested,  to  the  Governor  or  to  either  bouse 
of  the  General  Assembly,  under  the  third 
section  of  tbe  tenth  article  of  tbe  Constitu- 
tion, is  not  a  decision  of  this  court ;  and 
given,  as  It  must  be,  without  tbe  aid  which 
the  court  derives  In  adversary  cases  from 
able  and  experienced  counsel,  though  It  may 
afford  much  light  from  tbe  reasonings  or  re- 
search displayed  in  it  can  have  no  weight 
as  a  precedent."  Neither  of  the  cited  cases 
Involved  constitutional  provisions  similar  to 
those  of  this  state  to  which  reference  has 
been  made  The  Constitution  of  Iowa  con- 
tained a  provision  that  "in  all  cases  where 
a  general  law  can  be  made  applicable,  all 
laws  shall  be  general,  and  of  uniform  opera- 
tion throughout  the  state."  It  also  prohibit- 
ed the  incorporation  of  dtles  and  towns  by 
special  or  local  laws  (held  to  prohibit  the 
passing  of  any  act  to  amend  a  municipal 
charter)  without  exertion  In  favor  of  acts 
altering  or  rearranging  boundaries.  So  much 
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of  the  CoBsHtutloD  of  Iowa  as  we  have  quot- 
ed Is  Id  effect  the  same  as  section  24  of  arti- 
cle 4  of  the  Alabama  Cooatitutioo  of  1875 
under  which  It  was  frequently  held  In  this 
state  that  the  coarts  would  not  review  the 
legislative  Judgment  that  a  matter  of  legisla- 
tion could  not  be  provided  for  by  general 
law.  The  departure  worked  by  section  105 
of  the  Constitution  of  1901  has  signlflcance. 
The  Inhibition  now  Is  against  special,  pri- 
vate, or  local  laws  in  any  case  which  la  pro- 
vided (or  by  a  general  law,  of  which  the 
courts  fihall  Judg&  Formerly  the  inquiry 
was  whether  the  Legislature  could  provide 
for  a  particular  case  by  general  law.  Now 
the  qnestlon  Is  whether  it  has  so  provided. 
We  need  not  be  nnderstood  as  impairing  the 
authority  of  City  Council  of  Montgomery  v. 
Rivse,  149  Ala.  188.  43  South.  110.  The  court 
there  snld  that  It  could  not  perceive  that 
the  framera  of  the  Coustltution  Intended  the 
prohibition  to  operate  only  against  special, 
local,  or  private  laws  which  are  In  Ipsls 
verliis  of  the  general  law.  The  effect  of  the 
ruling  was  that  the  enactment  of  a  general 
law  authorizing  municipal  corporations  to  is- 
sue bonds  to  run  not  exceeding  30  years, 
while  permitted  to  stand  upon  the  statute 
books,  operated  as  a  constitutional  inhibi- 
tion against  any  act  ipermUtlng  any  particu- 
lar municipality  to  Issue  bonds  to  run  ex- 
ceeding 30  years.  Appellee's  argument  ap- 
plies that  decision  to  the  case  in  hand  as 
follows:  The  general  statute  permitting  the 
alterntlon  or  rearrangement  of  municipal 
tmundartes  by  the  acquisition  of  contiguous 
territory  only,  while  It  stands,  must  operate 
as  a  constitutional  Inhlbttlon  against  any  act 
consolidating  noncontiguous  municipalities.  If 
at  the  same  time,  and  In  order  to  preserve 
tbe  unity  and  contiguity  of  the  consolidated 
miinlclpnllty,  as  perhaps  Is  necessary  to  tbe 
validity  of  the  act  (City  of  Denver  v.  Coule- 
hnn.  20  Colo.  471.  39  Pac,  425.  27  I*  K.  A. 
751).  Intervening  territory,  contiguous  to  both 
of  tbe  constituent  municipalities.  Is  included 
In  the  act  of  consolidation.  Tbe  subject  of 
legislation  In  the  general  law  Is  the  altera- 
tion or  rearrangement  of  boundaries  as  af- 
fecting contiguous  municipalities  and  unin- 
corporated territory.  The  subject-matter 
dealt  with  in  the  special  act  is  the  altera- 
tion or  rearrangement  of  boundaries  as  af- 
fecting noncontiguous  municipalities  as  well. 
Considered  in  their  totality  the  two  acts  are 
not  Identical  as  to  subject-matter.  We  there- 
fore conclude  that  the  special  act  is  not  ob- 
noxious to  section  106  of  the  Constitution. 

Another  insistence  Is  that  the  act  In  ques- 
tion Is  In  contravention  of  subdivisions  5  and 
IS  of  section  104  of  the  Constitution,  for 
that  one  necessary  effect  of  the  act,  If  valldt 
Is  to  repeal  the  charters  of  those  Incorporat- 
ed cities  and  towns  merged  by  the  act  Into 
the  greater  city  of  Birmingham.  This  court 
has  settled  the  question,  in  accordance  with 
obvious  reason,  that  two  munlctpalltlea  can- 
not «zl>t  over  the  same  territory  at  tbe  same 


time.  Butler  r.  Walker,  9S  Ala.  358,  IS 
South.  261.  S9  Am.  St  Rep.  61.  Subdivi- 
sion 5  prohibits  the  Legislature  to  pnss  any 
special,  private,  or  local  law  "incorporating 
a  city,  town  or  village."  It  Is  urged  on  tbe 
authority  of  the  case  In  re  Extension  of 
Boundaries  ot  Denver,  supra,  that  tbe  quot- 
ed provision  Includes  a  prohibition  of  any 
special  or  local  act  tbe  effect  of  which  Is  t* 
destroy  an  Incorporated  municipality.  Con- 
sidering a  section  of  the  Constitution  of 
Colorado  which  reads  as  follows:  "The  Gen- 
eral Assembly  shall  provide  by  general  laws 
for  tbe  organization  and  classlQcatlon  of 
cities  and  towns.  The  number  of  such 
classes  shall  not  exceed  four,  and  tbe  power* 
of  each  class  shall  be  deflned  by  general 
laws,  BO  that  all  municipal  corporations  of 
the  same  class  shall  possess  the  same  pow- 
ers, and  be  subject  to  tbe  same  restrictions** 
— the  court,  in  response  to  a  resolution  of 
the  House  of  Representatives,  having  refer- 
ence to  tbe  constitutionality  of  a  bill  to  re- 
vise and  amend  tbe  charter  of  tbe  city  of 
Denver,  expressed  its  opinion  that  the  power 
of  tbe  Legislature  to  disincorporate  cities  and 
towns  by  special  act  must  be  denied,  the  rea- 
son given  being  that  such  an  act.  If  "not  di- 
rectly inhibited  by  the  letter  of  the  Oonstltu- 
tion,  is  certainly  opposed  to  tbe  spirit  of  the 
provision.  The  object  being  to  free  all  towns 
and  cities  from  local  or  special  legislation," 
It  was  said  to  be  "clear  that  the  inhibition  of 
the  section  must  be  held  to  extend  to  the 
dislncorporation,  as  well  as  the  incorpora- 
tion, of  such  cities  and  towns."  We  cannot 
follow  the  reasoning  of  the  case.  There  Is 
no  literal  prohibition  in  tbe  Constitution  of 
this  state  against  the  dislncorporation  of 
cities  and  towns  by  special  laws.  Before  an 
act  of  the  Legislature  can  be  declared  uncon- 
stitutional. It  must  clearly,  decisively,  and 
unavoidably  appear  to  have  been  without  the 
power  of  the  Legislature.  Nor  can  any  pur- 
pose conceivably  entertained  by  the  framets 
of  the  Constitution  be  served  by  keeping  la 
existence  a  municipal  corporation  which  for 
any  reason  has  outlived  Its  usefulness  or 
wh^  an  enlightened  policy  shall  determine 
that  Its  people  and  territory  may  find  better 
government  as  a  part  of  another  municli>al- 
ity.  Tbe  purpose  was  to  bring  about  uni- 
formity of  organization  and  government  be- 
cause wisdom  might  twtter  be  expected  !■ 
laws  which  must  affect  dtles  and  towns  hav- 
ing many  representatives  In  the  Legislaturfi;, 
and  for  the  advantages  of  a  uniform  system 
of  law  throughout  the  state.  Neither  of  these 
purposes  is  to  be  served  by  an  Interpretatloa 
of  the  Constitution,  wtiich,  traveling  beyont 
Its  lettw,  denies  the  power  of  tbe  Legislature 
to  disincorporate  a  city,  town,  or  village. 
The  other  cases  cited  by  appellee  (Davis  r. 
Woolnougb,  9  Iowa.  104;  Ex  parte  Prltx,  9 
Iowa,  80;  State  ex  r^  Atty.  Gen.  t.  Cin- 
cinnati, 20  Ohio  Bt  18)  hark  back  to  tbe 
proposition,  already  discussed,  that  the  Leg- 
I  Islature  may  not  amend  municipal  cbar^ 
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ten  hj  ipecial  acta.  To  destroy  1>  not  to 
aMoead,  A  thing  amaded  rarrlres.  Nor  la 
aa.  alteratiim  or  rearrangement  of  tbe  bound* 
arfes  an  amendment  of  the  charter  of  a  mu- 
nicipality. The  GonBtltntltm  clearly  recog- 
nises this  fact  by  excepting  an  act  altering 
or  rearranging  boondarles  turn  tbe  problbl' 
Hon  against  local  laws  amending  charters. 
Nor.  again,  does  appellee's  contention  gain 
cmnfort  In  section  220  of  tbe  Conatltntlon, 
which  ctmtalns  this  prorlalon  among  otherst 
rrbe  tibBTter  ct  any  corporation  shall  be 
■object  to  amendment;  alteration,  or  repeal 
under  general  laws."  The  context  of  that 
■ectloB  makea  It  dear  Oiat  thla  prorlalon  was 
Intended  tor  application  to  private  bnalness 
cinporatlons.  In  tbe  printed  copies  of  tbe 
Oonatttntlon,  to  be  found  in  the  Code  and 
elaewhOT^  tbls  section,  along  with  others 
which  seem  to  pertain  to  prlrate  corporations 
only,  la  grouped  nnder  the  sobhead  "Mn- 
nlcipal  Corporations."  Bat  an  Jnqiectlon  ot 
tiie  offldal  copy  on  file  In  the  office  of  the 
Secretary  of  State  makes  It  to  appear  that 
the  sections  referred  to  are  grouped  under 
the  subhead  "Private  Gorporatlona,"  thus 
relieving  the  sitnatlon  of  any  doubt  supposed 
to  grow  ont  ot  section  229. 

We  are  asked  to  condemn  tbls  act  as  evlno* 
lug  an  arbitrary  exercise  of  leglslatlTe  dls> 
cretlon.  Again,  the  case  of  tbe  dty  of  Den- 
ver Is  referred  ta  But  we  have  eald  enough 
of  that  case  and  of  tbe  dUTerent  constitution- 
al provisions  there  Involved  to  Indicate  onr 
oplnltm  that  It  ought  not  to  centred  the  ded- 
■lon  of  this  case.  It  would  reanire  an  ex- 
treme case  to  Induce  us  to  declare  an  exei> 
dae  of  legislative  discretion  as  to  tbe  ter- 
ritory to  be  Included  In  a  dty  or  town  to 
constitute  an  usurpation  of  power  and  an 
unjustlflable  disregard  of  the  rights  of  mu- 
nldpallties  destroyed  by  merger,  If,  Indeed, 
any  case  of  that  charader  could  be  made  the 
■Tdiject  of  Jndldal  review.  Tiedeman.  Mun. 
Corp.  I  6&  The  diarader  of  a  municipal 
corporation  la  conferred  for  political  pur- 
poses. In  Town  of  Bast  Hartford  v.  Hart 
fold  Bridge  Co.,  10  How.  Bll,  18  L.  Ed.  516, 
it  is  aald  that  dtlea  and  towns  which  are 
^blie  mnnldpal  and  political  twdles  "are  In- 
Qorporated  for  public,  and  not  private,  ob- 
jects. Tbey  are  allowed  to  hold  privil^ces 
and  property  only  for  public  purposes.  The 
membeta  are  not  shareholders,  nor  Joint  part- 
ners In  any  corporate  estate,  which  tbey 
cu  sell  or  devise  to  others,  or  which  can  be 
attadied  and  levied  on  for  thdr '  debts. 
Henoe  generally  tbe  dolngi  between  them 
and  tbe  L^islatnre  are  In  ttie  nature  of 
legislation  rather  than  compact,  and  sub- 
ject to  all  tbe  legislative  condltlonB  Just  nam- 
ed, mud  therefore  to  be  cmsldaed  as  not  vio- 
lated }ij  subsequent  legislative  changes." 
Tbe  power  to  alter*  ammd  (subject  In  tbls 
state  to  the  limitation  that  in  certain  eondl- 
tlMia  tt  moat  be  done  by  gsnwal  bill),  m  re- 
peal tbe  duurter  of  a  puUte  corporatlcai  muat 
necessarily  exist  without  limitation  in  the 
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sovereign,  otberwtae  there  would  be  **nam- 
berlesB  petty  governments  eziatlug  wlUiln 
the  state,  forming  a  part  of  it,  bnt  Independ- 
ent of  the  control  of  the  sovereign  power." 
1  Abbott,  Hun.  Corp.  f  22,  whm  numoons 
authorities  are  dtsd.  As  for  the  reasonaUe- 
ness  of  tbe  exercise  of  power  in  this  lurtlcu- 
lar  case,  "this  court  baa,  as  it  should,  borne 
constantly  in  mind  •  «  •  that  tbe  pro- 
priety and  wisdom  of  raactments  by  tbe  law- 
makras  are  questlona  peculiarly  and  ezdu- 
dvely  within  tbe  decisive  right  of  that  de- 
partment, and,  if  the  ad  under  Investlgatltm 
contravenes  no  provision  of  tbe  organic  law, 
the  Judiciary  Is  without  rightful  power  to  re- 
view the  legtolatlve  determination  of  the  wis- 
dom and  propriety  of  the  action  ttUcen.** 
State  ex  rel.  Meyw  v.  Oreene,  154  Ala.  249, 
40  South.  26S.  These  crasideratioiui  dispose, 
also,  of  the  allegations  of  the  bill  that  the 
ad  runs  counter  to  tbe  fourteenth  amend- 
ment ot  tbe  Constitution  of  tbe  United  States, 
in  that  the  dty  of  Baaley  will  by  this  ad  be 
deprived  of  its  proper^  without  due  procesa 
of  law.  This  question  was  disposed  of  In  the 
case  of  Hunter  v.  Pittsburg,  207  U.  S.  161,  28 
Sup.  Ct.  207,  62  li.  Ed.  151,  in  language  so 
apt  and  condudve  that  we  quote  it  aa  fol- 
lows: "Hunldpal  corporatlonB  are  political 
subdivisions  of  tbe  state^  created  as  conven- 
ient agencies  for  exerdsing  such  of  the  gov- 
wnmental  powoa  of  the  state  as  may  be  In- 
trusted to  them.  For  the  purpose  of  execut- 
li^  these  powers  properly  and  feffldently. 
tbey  are  usually  given  the  power  to  acquire, 
bdd,  and  manage  perstmal  and  real  property. 
Hie  number,  nature^  and  duration  of  the 
powers  conferred  upon  these  corporations  and 
tbe  territory  over  which  tbey  shall  be  exer^ 
deed  rests  In  the  absolute  dlscretlw  of  the 
state.  Neither  thdr  charters  nor  any  law 
conferring  governmental  powm.  or  vesting 
in  them  property  to  be  used  for  governmental 
purposes,  or  authorizing  them  to  hold  or  man- 
age such  property  or  exempting  them  from 
taxation  upon  it,  constltuteB  a  contrad  with 
the  state  within  tbe  meaning  of  tbe  federal 
Constitution.  Tbe  state,  therefore,  at  Its 
pleasure,  may  modify  or  withdraw  all  such 
powers,  may  take  without  compensation  such 
pn^erty,  hold  it  Itsdf,  or  vest  it  in  other 
ag^des,  expand  or  contrad  the  territorial 
area,  unite  tbe  whole  or  a  part  of  it  with 
another  munldpallty,  repeal  tbe  charter, 
and  destroy  the  corporation.  All  this  may 
be  done,  conditionally  or  unconditionally, 
with  or  without  the  consent  of  the  dtlsens, 
or  even  against  tiidr  protest  In  all  of  these 
respects  the  state  Is  supreme,  and  Its  legis- 
lative body,  conforming  Its  action  to  the 
state  Constitution,  may  do  as  It  will,  unre- 
strained by  any  provision  of  the  Constitu- 
tion of  the  United  States.  Although  the  in- 
habitants and  property  owners  may  by  such 
changes  suffer  Inconvenience,  and  their  prop- 
erty may  he  lessened  In  value  by  the  burden 
of  Increased  taxation,  or  tor  any  other  rea- 
son, tb^  have  no  rlgh^  1^  contrad  or  oth- 
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erwlse.  Id  the  altered  or  contlniied  exlBtence 
of  the  corporation  or  Its  powers,  and  there  la 
nothing  in  the  federal  Oonstitution  which 
protects  them  from  these  Injurious  conse- 
quences. The  power  Is  in  the  state,  and 
those  who  legislate  for  the  state  are  alone 
responsible  tar  any  unjust  or  oppr^Mln  ex- 
ercise of  It." 

In  the  next  place,  we  are  asked  to  con- 
sider whether  the  act  he  not  offensive  to  sec- 
tion 106  of  the  Constitution.  The  Journal 
of  the  House  of  Representatives  shows  as 
proof  of  notice  an  afiSdavIt  of  one  James  J. 
Smith,  who  deposes  and  says  that  be  was 
the  publisher  of  the  "Birmingham  Ledger," 
a  newspaper  published  in  the  city  of  Birm- 
ingham, Jefferson  county,  Ala.,  and  that  the 
notice,  a  copy  of  which  was  attached,  was 
Inserted,  published,  and  appeared  regular- 
ly in  the  said  "Birmingham  Ledger"  once 
a  week  for  four  consecutive  weeks,  without 
cost  to  the  state  of  Alabama.  This  was  sub- 
scribed and  sworn  to  on  the  28th  day  of 
July,  1909.  The  attached  copy  of  the  notice 
was  in  the  following  words  and  figures:  "No- 
tice is  hereby  given  that  at  the  next  special 
session  of  the  Legislature  of  Alabama,  which 
will  convene  la  the  city  of  Montgomery  on 
the  27th  day  of  July,  1909,  a  bUl  will  be  In- 
troduced for  passage,  the  substance  of  which 
will  be."  Here  followed  the  bill  In  extenso. 
This  bill  was  Introduced  into  the  house  on 
July  29,  1909.  It  Is  contended  that  the 
Journal  does  not  show  publication  once  a 
week  for  four  consecutive  weeks,  but  only 
the  conclusion  of  affiant  that  such  publica- 
tion bad  been  made.  In  support  of  this  con- 
tention State  ex  rel.  Frederick  v.  Brodie, 
148  Ala.  381,  41  South.  180,  is  cited.  In 
that  case  the  affidavit  stated  that  "notice 
stating  the  substance  of  the  foregoing  bill, 
and  the  Intention  to  apply  for  the  enact- 
ment of  such  Into  law,  was  duly  publish- 
ed In  the  Ensley  Herald,  at  least  once  a  week 
for  four  consecutive  weeks,  prior  to  the  day 
hereof."  This  was  said  to  fall  short  of  le- 
gal proof  of  the  publication  of  the  substance 
of  the  bill  as  showing  nothing  more  than  the 
conclusion  of  the  witness  that  the  notice  bad- 
contained  the  substance  of  the  bill.  Nothing 
was  said  as  to  the  notice  being  defective 
in  other  respects,  though  in  the  respect  now 
material  It  was  Identical  with  the  notica 
here  In  question.  Such,  also,  was  the  case 
In  Cbilders  v.  Sh^herd,  142  Ala.  385,  39 
South.  235,  In  which  the  notice  was  held 
to  comply  with  the  constitutional  require- 
ments. The  argument  now  Is  that  the  affi- 
davit shows  nothing  more  than  the  conclu- 
sion of  the  witness  that  publication  made 
had  been  begun  four  entire  weeks  before 
the  Introduction  of  the  bill.  The  affidavit 
was  accepted  by  the  Legislature  as  suffi- 
cient, and  some  imperative  reason  must  be 
made  to  appear  why  we  should  hold  other- 
wise. We  do  not  question  the  decision  In 
State  ex  rel.  Frederick  v.  Brodle,  supra.  In 
chat  case  it  was  obvious  that  a  statement 


that  the  substance  of  the  bill  had  been  pub- 
lished conveyed  no  Intimation  as  to  what 
bad  been  published.  Here,  however,  the 
statement  as  to  the  length  of  time  during 
which  the  publication  had  been  made  fol- 
lowed the  language  of  the  Constitution.  It 
was  In  a  sense,  to  be  sure,  the  statement  of 
a  conclusion,  as  every  statement  must  be. 
But  it  was  not  an  offensive  conclusion.  Wit- 
nesses are  permitted  to  state  many  conclu- 
sions where  they  may  Involve  necessarily 
certain  facts.  Such  conclusions  are  in- 
dulged as  statements  of  collective  facts. 
But  witnesses  are  never  permitted  to  state 
the  contoits  of  a  paper  writing,  nor  to  state 
that  one  paper  la  a  substantial  copy  of  an- 
other. If  publication  begun  at  least  four 
wedEs  In  advance  of  the  Introduction  of  a 
bill  Is  the  only  publication  which  compiles 
with  the  language  of  the  Constitution  re- 
quiring publication  for  four  consecutive 
weeks,  the  meaning  of  the  language  of  the 
affidavit  must  be  that  publication  was  be- 
gun at  least  four  weeks  before  the  bill  at 
Issue  was  Introduced.  The  Legislature  in 
the  discbarge  of  its  sworn  duty  so  Inter- 
preted the  affidavits;  that  Interpretation  was 
not  strained,  forced,  or  unnatural,  and  we 
will  not  say  that  there  was  a  breach  of 
constitutional  duty  In  so  accepting  It. 

A  member  of  the  house  caused  to  be 
spread  upon  the  Journal  of  the  house  bis  pro- 
test against  the  passage  of  the  bill.  What 
other  reasons  he  had  for  protesting  are  im- 
material to  this  inquiry:  but  he  Incorporat- 
ed into  his  protest  an  affidavit  made  by  the 
secretary  and  business  manager  of  the 
"Birmingham  Ledger,"  to  the  effect  that 
the  first  publication  of  the  bill  In  that  pa- 
per had  been  made  on  the  twen^-second 
day  before  Its  Introduction  into  the  House. 
But  we  cannot  look  to  the  protest  tn  order 
to  convict  the  House  of  wrongdoing,  nor  to 
Impeach  Its  action  in  passing  the  bill  in  any 
respect.  Section  55  of  the  Constitution  pro- 
vides that:  "Any  member  of  either  house 
shall  have  liberty  to  dissent  froifl  Of  protest 
against  any  act  or  resolution  which  he  may 
think  injurious  to  the  public,  or  to  an  In- 
dividual, and  have  the  reason  for  his  dis- 
sent entered  on  the  journal."  But  It  was 
never  Intended  by  this  provision  that  any 
member  should  have  the  power  to  destroy 
the  conclusive  effect  of  the  Journal  kept  by 
the  House,  nor  that  any  member  might  in- 
validate the  action  of  the  House.  In  spread- 
ing bis  protest  upon  the  Journal  the  mem- 
ber exercises  a  personal  privilege  by  which 
he  vindicates  his  own  course  and  appeals  to 
the  people.  The  question  here  presented  had 
elaborate  consideration  In  the  case  of  Audit- 
or General  v.  Board  of  Supervisors,  89  Mich. 
562,  51  N.  W.  483.  In  that  case  16  mem- 
bers of  a  Senate  of  32  protested,  with  affida- 
vits, that  the  law  in  question  had  been 
passed  by  the  vote  of  only  15  members;  that 
Is,  by  less  than  a  quorum.  But  the  court 
held  that  the  protest  could  not  be  looked  t» 
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u  qnall^lng  the  usertlons  of  the  laglsbi' 
tire  JonnuL  SpeftUnc  of  the  protest,  tbe 
conrt  said:  baa  no  force  as  leglalatiTe 
aetton,  and  cannot  'be  reaorted  to  to  nallify 
a  le^lalatlTe  act  It  tiaa  no  force  as  a  Mato- 
ment  of  fact  ccmtradictlng  tbe  JonmaL  It 
certainly  waa  not  Intended  that  the  |^ 
teat  ahonld  have  greater  w^ht  against 
legtelatlTe  action  than  hfs  vote  would  have." 
The  protest  "la  on  tiie  Jonmal,  not  by  any 
act  of  tba  L^falatnre,  bnt  by  reason  of  tbe 
constltutioiial  provlBion  extending  to  mem- 
bers titiat  prlTlIege."  We  may  add  that  so 
long  as  the  protest  contained  no  scanda- 
lous matter,  and  was  reapectfnl  In  txme,  the 
Honae  had  no  r^ht  to  deny  tbe  member  tbe 
exercise  of  his  privilege,  no  matter  bow  Ul 
advised  or  nntme  in  ftet  It  may  have  been. 
Tbe  Snprane  GonrC  of  Michigan  contlnnea: 
"The  protest  and  affidavit  can  have  no  ef- 
fect whatever,  and  can  no  more  be  con- 
Bidered  as  Impeaching  the  verity  of  the  Jour- 
nal than  would  parol  or  other  proof  outside 
of  such  jonmal.  Tbe  right  to  protest  and 
9PTea.d  tbe  same  at  length  upon  the  Journal 
Is  given  by  the  Constitution  to  any  mem- 
ber; but  such  protest  cannot  be  permitted 
to  Impeach  the  Journal  entries.  *  •  • 
We  hare  nothing  before  us  but  tbe  Journals 
of  that  t>ody,  and  the  assertion  of  a  fact  In 
a  protest  contradicting  the  record  does  not 
liave  tbe  force  and  effect  to  overthrow  the 
Jonmal  of  that  body." 

Bnt  It  Is  said  It  does  not  appear  when  the 
notice  was  published — It  may  have  been 
years  before  the  session  of  the  Legislature 
at  which  tbe  bill  was  passed.  There  must 
in  reason  be  a  limit  to  the  time  dnrlng 
which  published  notice  may  be  effective  to 
accomplish  the  constltntlonal  purpose.  But 
we  hardly  think  any  serious  controversy 
can  be  raised  In  respect  to  the  notice  un- 
der consideration.  It  contains  internal  evi- 
dence enough  to  satisfy  the  mind  that  tbe 
publication  was  bad  at  a  time  not  unreason- 
ably remote  from  the  introduction  of  the 
bin.  The  notice  was  that  the  bill  would  be 
introduced  at  the  next  special  session  of  the 
Legislature,  wtilcb  would  convene  on  the 
27tb  day  of  July.  1909.  We  Judicially  know 
that  tbe  Governor's  prodmnatlon  convening 
the  Legislature  In  special  session  on.  the 
27th  day  of  July,  1900,  was  Issued  a  few 
wedu  before  that  day,  but  for  some  weeks, 
as  we  know  by  reference  to  the  cuirrent  his- 
tory of  the  time.  It  had  been  the  general 
expectation  that  the  I^eglslature  would  be 
convened  on  that  day.  By  tbe  barest  chance 
imaginable  could  the  notice  have  been  fram- 
ed for  any  nnreasonable  length  of  time 
tbnetofore.  The  poaalblUQr  of  such  an  oc- 
cnrrence  la  o^llglble. 

On  tbe  foregoing  conaideraUons,  we  are 
■itisfled  with  the  conclusion  that  the  Injunc- 
tion cannot  be  grounded  upon  the  Idea  that 
the  Jonmal  of  the  Bonn  does  not  afflrnw- 
tlrdy  dlsdoae  that  pnver  notice  was  given 


of  the  Intention  to  apply  for  the  passage  of 
the  act 

It  Is  further  n:^ed  that  the  legislative 
Jonmal  of  the  proceedings  had  In  the  pea- 
sage  of  the  act  shows  that  the  bill  which 
passed  both  houses,  and  was  enrolled  and 
sent  to  the  Governor  for  approval,  had  no  en- 
acting clause,  and,  further,  that  the  bill 
which  80  reached  the  Governor  waa  returned 
by  him  to  the  Honae  in  which  It  originated 
In  obedience  to  a  Joint  reaolutlon  adopted 
by  tbe  Honae  and  Senate;  that  the  action  of 
the  Qovemor  In  rellnqulahlng  control  of  Che 
blU  without  algnlng  or  vetoing  or  offering 
amendments  was  Illegal ;  and  that  whatever 
else  was  dtme  to  the  bill  ^ter  It  was  returned 
to  the  House  under  the  Joint  reaolntlcm  was 
Ulegal  and  the  act  itself  a  nnlUty,  all  for 
the  reason  that  the  Joint  reBolnti<m  vnn  not 
signed  by  tlie  Speaker  of  the  House  and  the 
President  of  the  Senate  and  aniroved  by  the 
Govonor  as  required  by  sections  60  and  136 
of  tbe  Constltntlon.  On  tlie  return  ot  the 
bill  to  tbe  House,  tbe  Journal  shows  tliat 
without  amaidmoit  It  was  enrolled  again, 
again  signed  t^r  the  Speaker  of  the  House 
and  tbe  Fresldttat  of  the  Senate,  again  trana- 
mitted  to  tbe  Governor,  where  It  received  bts 
appnml  in  due  conrs&  Section  66  Is  aa 
follows :  "^e  presiding  officer  of  each  boose 
shall.  In  the  presoice  of  tbe  libuse  over 
whlcb  lie  presides,  sign  all  bUla  and  Joint 
resolnttons  passed  by  the  Legislature,  after 
the  same  shall  have  beoi  publicly  read  at 
length  Immediately  before  rignlng,  and  tbe  fact 
of  reading  and  rigning  shall  he  entered  nvoa 
the  Jounul)"  etc;  ^Hie  language  of  section  ISSS 
is:  "Every  vote,  order  or  resolution  to  whlcb 
concnrrrace  of  both  housea  may  be  neoesaary, 
except  on  questions  of  adjournment  and  the 
tarli^Elug  on  of  electlona.  shall  be  presented 
to  tbe  Governor,  and  before  the  same  shall 
take  ^fect,  be  approved  by  him;  or,  being 
disapproved,  sliall  be  repassed  by  both  bous- 
es according  to  the  rules  and  UmltaUims  pre- 
scribed In  tbe  caae  (tf  a  bllL"  It  la  supposed 
that  the  case  of  People  v.  Devlin,  83  M.  T. 
268,  8S  Am.  Dec.  377,  glvea  sui^rt  to  ap- 
pellee'a  contention  that  this  bill  was  not 
passed  In  the  observance  of  the  constitutional 
provisions  Just  quoted.  "JOm  bictB  of  that 
case  were  that  a  bill  perfect  in  every  req;>ect 
was  sent  to  the  Governor  for  approvaL  Sub- 
sequently the  House  desired  to  amend  the 
bill,  and,  without  consulting  tbe  Senate^  re- 
quested that  the  bill  be  returned,  whldi  was 
accordingly  dona  Prolonged  differencea  be- 
tween the  House  and  S«iate  over  the  bill 
reaulted  In  nothing.  The  court  held  that 
tbe  united  action  of  both  bouses  waa  neces- 
sary to  recall  the  bill,  and  that  the  bill,  hav- 
ing been  regularly  transmitted  to  the  Gover- 
nor In  the  form  In  whlcb  the  L^ialatui« 
passed  it;  and  not  recalled  1^  tbe  action  of 
both  hooMB,  and  not  vetoed  by  Uie  Goreraor, 
became  law.  Ukewlae  in  Harpoidlng  v. 
Height,  89  Cal.  198,  2  Am.  Bep.  432.  If  It  be 
assumed  that  the  bill  at  the  time  of  Its  re- 
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tiirn  to  the  House  was  In  form  as  it  now 
appears,  the  effect  of  the  decisions  relied 
npon  Is  that  the  return  In  the  case  of  the  act 
In  hand  was  Ineffectual  for  any  purpose,  and 
the  law  as  it  stands  upon  the  statute  book 
was  constitutionally  enacted  as  for  the  ob- 
jection taken  at  this  point.  If,  on  the  other 
hand,  the  enrolled  copy  sent  first  to  the  Gov- 
ernor was  BO  variant  from  the  till  as  passed 
by  the  Leglslaturo  as  to  require  material 
<dtanges  on  Its  return,  thai  that  presentation 
of  the  bill  was  spurious,  and,  that  fact  be- 
COmlDg  known,  It  was  the  duty  of  the  Qorer- 
nor  ex  mero  to  call  attention  to  It,  and  of 
the  Legislature  to  recall  it  for  correction, 
and  this,  although  If  the  bill  had  been  sign- 
ed In  Its  shape  as  first  presented  to  the  Gov- 
ernor, it  might  be  Impossible  to  show  Its 
variance  from  the  bill  passed.  So  then  Qie 
question  Is  whether  the  recall  and  return  of 
the  bill  with  the  consent  of  both  houses  and 
of  the  Oovemor  shall  be  held  to  vitiate  snb- 
sequent, proceedings  with  respect  to  the  bill 
which  appears  to  have  been  dealt  with  in  a 
constitutional  way  throughout  but  for  the 
fact  that  the  will  of  the  House  and  Senate 
that  it  be  returned  is  not  evidenced  by  a 
Joint  resolution  signed  by  the  Speaker  of 
the  Borne  and  the  President  of  the  Senate  In 
the  presence  of  their  respective  houses.  -It 
has  been  the  nnbnAot  custom  of  the  L^b- 
lature  for  many  years  to  send  concurrent 
reaolntloiis  requesting  the  return  of  blllB  for 
eorrectloD  and  amendment  to  the  Qoremor 
with  the  authentication  of  the  clerk  and  sec- 
retary of  the  two  houses  only.  The  Legisla- 
ture has  never  construed  the  constitutional 
requirement  that  Joint  resolution  should  be 
■Igned  by  the  presldli^  offlcers  of  the  two 
houses  to  have  any  relation  to  concur- 
teat  resolutions  governing  such  emergencies. 
Thefie  provisions  must  have  been  brought 
forward  Into  the  Constitution  of  1901  with 
ttala  legislative  construction  and  practice  in 
the  minds  of  Its  framers.  Many  laws  are 
now  on  the  statute  books  in  which  this  prac- 
tice was  followed.  There  Is  a  class  of  legis- 
lation which  may  take  the  form  of  a  resolu- 
tion and  to  which  the  constitutional  require- 
ment was  intended  to  apply — a  form  of  leg- 
islation, In  freqnent  use  In  this  country, 
chiefly  for  administrative  purposes  of  a  local 
or  temporary  character,  sometimes  for  pri- 
vate purposes  only,  and  known  in  l^lslative 
assemblies  as  Joint  resolutions,  resolutions, 
or  resolves.  This  form  of  legislation  Is  rec- 
ogDlzed  in  most  Constitutions,  In  which,  and 
In  the  rules  and  reflations  of  legislative 
bodies,  it  Is  put  upon  the  same  footing,  and 
made  subject  to  the  same  regulations,  with 
bills  properly  so  called.  Cnsblng's  Law  & 
Practice  of  Legislative  Assemblies,  {  2403. 
The  constitutional  provisions  In  question 
were  doubtlesB  Intended  for  resolutions  of 
that  character.  While  the  two  houses  of  the 
Legislature  were  yet  in  session-  and  capable 
of  acting  concurrently  with  the  Governor 
and  with  each  other,  and  the  matter  (tf  the 


bills  was  In  fieri,  they  had  an  inherent  right, 
and  it  was  their  plain  duty,  to  correct  errors, 
and  no  reasonable  theory  of  constitutional 
requirement  would  deny*  the  right  or  duty, 
nor  can  any  valid  reason  be  assigned  for 
holding  that  a  concurrent  resolution,  not  in- 
tended to  have  the  force  and  effect  of  law, 
but  merely  to  facilitate  the  correction  of 
errors  In  a  bill  properly  so  called,  should  re- 
quire authentication  In  so  solemn  a  way. 
Of  the  concurrent  action,  of  the  two  houses 
and  the  Governor  in  this  case  there  can  be 
no  doubt  The  Indisputable  evidence  of  that 
fact  Is  to  t>e  found  In  the  Journals  of  the 
two  houses  and  in  the  bill  as  finally  enrolled 
and  signed  by  the  Governor.  The  purpose  of 
the  €k>nstitutlon  Is  to  assure  complete  agree- 
ment In  legislative  acts  designed  to  operate 
as  law,  and  to  provide  a  permanent  moBOrlal 
of  the  act  agreed  upon.  These  purposes  are 
served  by  the  constitutional  requirement, 
complied  with  In  this  case,  that  the  bill  in  its 
final  shape  as  law  shall  be  so  authenticated. 
We  are  therefore  of  <H>'ulon  the  act  under 
review  is  not  open  to  objection  on  the  ground 
here  under  consideration. 

We  have  thus  reached  the  last  conten- 
tion which  seems  to  us  to  demand  special  n(H 
tlee.  Appellee  is  the  holder  and  owner  of 
a  bond  of  the  city  of  Ensley  Issued  subse- 
quent to  the  year  1001.  We  do  not  see  that 
the  allegation  of  this  fact  in  the  amendment 
of  the  bill  added  strength  to  complainant's 
position.  It  has  been  settled  that  the  reme- 
dies for  the  enforcement  of  obligations  as- 
sumed by  municipal  corporations,  which  ex- 
isted when  the  contract  was  made,  cannot  be 
impaired  by  the  Legislature,  or,  if  they  are 
changed,  a  substantial  equivalent  must  be 
provided.  "Where  the  resource  for  the  pay- 
ment of  the  bonds  of  a  municipal  corporation 
Is  the  power  of  taxation  existing  when  the 
bonds  were  Issued,  any  law  which  withdraws 
or  limits  the  taxing  power  and  leaves  no  ade- 
quate means  for  the  payment  of  the  bonds 
.Is  forbidden  by  the  Constitution  of  the  Unit- 
ed States,  and  is  null  and  void."  Mobile  v. 
Watson,  116  U.  S.  289,  6  Sup.  Ct  398,  29  L. 
Ed.  620,  and  authorities  there  cited.  To  the 
same  effect  are  decisions  of  this  court  Amy 
V.  Selma.  77  Ala.  103;  Slaughter  v.  Mobile 
County,  73  Ala.  134;  Edwards  v.  Williamson. 
70  Ala.  145;  Commissioners  of  Limestone 
County  V.  Rather,  48  Ala.  433.  There  is  no 
complaint  of  any  Impairment  of  complain- 
ant's security  for  his  debt  Appellee's  con- 
tention Just  here  takes  this  form:  Under  sec- 
tion 216  of  the  Constitution  cities  and  towns 
are  authorized  to  levy  a  tax  for  general  pur- 
poses. The  city  of  Birmingham  is  authorized 
to  levy  an  additional  tax  of  one-half  of  1  per 
centum  to  be  devoted  exclusively  to  the  pay- 
ment of  the  interest  on  the  bonded  indebt- 
edness of  that  city  existing  at  the  time  of  the 
ratification  of  the  Constitution  and  to  the 
creation  of  a  sinking  fund  for  the  payment 
of  ItB  bonded  IndebtednesB  at  maturity.  En- 
sley was  also  authorised  to  levy  an  additional 
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tax  of  one-half  of  1  per  centum  whenever 
a  majority  of  the  voters  of  that  dty  ahonld 
80  determine,  with  the  proviso  that  the  spe- 
cial porposes  for  which  the  additional  tax 
was  to  be  levied  shonld  be  stipulated  In  the 
call  for  the  election.  Ensley  held  an  election 
bj  which  It  was  stipulated  that  one-tenth 
of  the  additional  tax  should  go  Into  and  form 
&  alnklns  fund  for  the  paym^t  of  Interest 
on  bonds  to  be  Issued  for  the  construction 
of  a  system  of  storm  sewers.  Complainant's 
bond  belongs  to  this  Issue.  The  argument  Is 
that  the  merger  of  Ensley  into  Birmingham 
win  destroy  this  security.  If  It  be  that  the 
goieral  credit  of  the  larger  city  Is  not  a  snb- 
■tantlal  equivalent  tor  the  special  security 
contracted  ior,  which  la  not  all^^  and 
wbldi  we  cannot  aasnme  to  Icnow  in  the  ab- 
sence of  allegation  and  proof,  under  the  au- 
thorities cited  above  ttie  legal  obligation  of 
that  security  remains  unimpaired,  and  a  rem- 
edy for  the  divwaion  of  funds  tending  to  im- 
pair It  in  fact  may  be  had  on  proper  applica- 
tlim  to  the  courts.  This  proposition  la  sus- 
tained by  the  aothorltles  cited  by  the  appel- 
lee as  wen  as  those  herelnahove  dted.  Unit- 
ed States  ex  rd.  Voa  Hoffman  t.  CSty  of 
QQlncy,  4  Wan.  686.  18  L.  Ed.  403. 

We  have  ftnmd  in  appellee's  case  no  snffl- 
cSaat  warrant  for  declaring  the  act  in  tiJies- 
tltm  nnconstitntional.  The  decree  of  the 
tHuuKSXj  court  will  be  reversed,  and  a  de- 
cree here  rendered  dismissing  the  bill. 

Remsed  and  tendered. 

DOWDBLL,  a  J.,  and  ANDBB80N  and 
JSVASS,  JJ.,  conenr. 


ROBINSON  T.  CITY  OF  ENSLET  et  aL 

(Bopreme  Court  of  Alabama.    Dec.  33,  1909. 
Bebeariiv  Denied  Feb.  26,  1910.) 

Appeal  from  Chancery  Court,  Jefferson  Coun- 
ty: A.  H.  BeoDers,  Judge. 

Suit  between  James  Robinson  and  the  City  of 
EbsIct  and  others.  From  a  decree  for  the  lat- 
ter, the  former  appeals.  Affirmed. 

Goodwm  &  Mclntyre  and  Ladlow  Elmore, 
for  appeuant  Jrae  C.  King,  fw  appellees. 

SATRB,  J.  AlBrmed  on  the  antbority  of 
City  of  Bnsley  t.  Simpson.  S2  South.  61. 


SU>BB-8HBFFIBLD  STEEL  ft  IRON  CO. 
T.  MITCHELL. 

iSapTHDo  Court  of  AUbama.    June  SO,  1900. 
In  RsapMiae  to  ApplicatlcMt  for  Rdiearinf 
Feb.  26,  iSaXK) 

1.  Waters  ahs  Watib  Oovbsbs  (|  171*)— 
Flowing  Lakub— Fiiuno  Lowuhds  Be- 
mn  Stbkak. 

Defendant  having,  thongh  solely  by  filling 
im  its  lowlanA  on  one  side  of  a  stream,  not 
at  aU  obstructing  Its  channel  proper,  cansea  the 


&  IRON  CO,  T.  UITCHELL.  6? 

flooding  of  plaintiETs  land  in  times  of  bigb 

water,  is  liable  for  tfae  damage. 

[Ed.  Note.— For  other  case^  see  Watem  and 
Water  Courses,  Cent.  Die.  S  216;  Dec  Dig.  I 
171.»] 

2.  Watebs  and  Wateb  Cottbsks  d  171*)— 
Flowing  LtAHDS— Fhxino  Lowuhds  Bs- 
SIDE  Stream 

The  exception  of  "dty  and  TiUage  lots" 
from  the  rule  that  the  owner  of  lower  land  bas 
no  right  to  obstmct  tfae  nataral  flow  thereon 
of  water  from  higher  land,  to  the  damage  of 
tfae  latter,  applies  only  to  draiaage  of  snrfUM 
waters,  and  not  to  running  streams. 

[Ed.  Note. — For  other  casea,  see  Waters  and 
Water  Conrses,  Cent  Dig.  1  216;  Dec  Dig.  { 


3.  Tbial  (I  219*)  —  lN8TBncriOK8— Defini- 
tion or  Tgbus— Flowing  Lands. 

Requested  charges  that  defendant  would 
not  be  liable  for  damages,  the  result  of  "extra- 
ordinary flooda,"  in  tfae  absence  of  definition  of 
that  term,  conid  be  properly  refused  as  calcu- 
lated to  mislead  the  jury. 

[Ed.  Note.-~For  other  cases,  see  Trial,  Cmt. 
Dig.  I  489 :  Dec.  Dig.  {  219.*] 

4.  TBIAX  ({  253*)  — iNSTBUOnONS— Atfuoa- 

BiLiTT  TO  Evidence. 

Where,  nnder  the  erldence,  part  of  the 
damages  to  plaintiff's  lands  might  have  been  the 
result  of  an  ordinary  flood.  In  connection  with 
defendant's  filling  in  the  lowlands  on  one  side 
of  the  stream,  thongb  part  of  it  might  have 
been  Uie  result  of  an  extiaordlnary  flood,  an 
instmction  requesting  a  TOdiet  for  dsfdidant 
on  the  finding  of  there  having  been  an  eEtzaop- 
dinary  flood  was  oroperly  refnaed,  as  baaed  m 
a  part  of  the  evidence  only. 

[Ed.  Note.— For  other  ceiies,  as*  Trial,  Cent 
Dig.  9  618;  Dec  Dig.  i  208.*} 

6.  WAtsas  AND  Wateb  Oovbses  ({  178*>— 

OVEBVLOWXHO  LANDS  — MEASOBB  Or  DAV* 

AGES. 

The  measure  of  damages  for  overflowing 
land  Is  the  difference  between  the  reasonaUe 
rental  value  of  the  lott  and  houses  thereon  with 
and  without  the  overflow,  during  the  period 
covered  thereby, 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  8  255;  Dec  Dig.  I 
178:*  Damages,  Cent  Dig.  88  276%.  282.1 

6b  WATEB8  AND  WaTEE  GomtflES  ({  171*>-T 

Causing  Ovebflows— Liabilitt. 

Defendant,  having  caused  the  overflow  of 

{ilaintiff's  land  by  putting  an  obstruction  on  low 
snd  'beside  a  stream,  is  liable  for  the  damages, 
though  such  low  land  was  the  property  of  a 
third  person. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Couraas,  Cent  Dig.  8  210;  Dec.  Dig.  I 
171.*] 

7  Liuitation  or  Actionb  (|  fiS*)— Acobuai. 

OF  Cause  or  Action— CAusiHa  OvEsriiOW 

OF  Lands. 

limitations  against  an  action  for  the  flood* 
ing  of  plaintiff's  land  frcm  waters  of  a  stream 
does  not  begin  to  run  from  the  time  defendant 
filled  in  low  land  beside  the  stream,  caasing 
the  ovei^ow,  but  only  from  the  time  when,  dur- 
ing high  water,  it  was  actually  overflowed. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  |  305;  Dec  Dig.  {  56.*] 

8.  Action  (|  38*)— Jozndeb  or  Causes  in 

Single  Count. 

Each  connt  of  a  complaint  for  overflowing 
lands  having  claimed  damages  for  separate  and 
distinct  overflows  is  subject  to  demurrer. 

[IM.  Note.— For  other  cases,  see  Action,  Gent 
Dig.  8  54»:  Dec.  Dig.  «  38.*] 


•For  otlwr  c«sm  sm  same  tople  and  seeooa  NDHBBR  In  Dm.  A  Am.  Digs.  1907  to  dat»,  A  Reporter  JBdesas 
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^peal  from  Oircnit  Oonrt;  Jeffmon  Conn- 
ty;  A.  O.  Lan^  Jndge. 

Action  by  O.  B.  Bfltchdl  against  tbe  ffloaB- 
Sh^eld  Steel  &  Iron  Company  for  damages 
for  flooding  land.  Jndgmfflit  for  plaintiff, 
and  defmdant  appeals.  Berersed  and  re- 
manded. 

See,  also,  49  Sootb.  851. 

The  complaint  was  as  follows: 

Count  1:  "Plaintiff  claims  of  tbe  defend- 
ant the  sum  of  110,000  damages  In  this:  That 
on  and  prior  to  the  23d  day  of  August,  1S07, 
plaintiff  was  the  owner  and  In  possession  of 
the  following  described  real  estate  In  J^er- 
son  county,  Alabama,  to  wit:  [Here  follows 
a  description  by  blocks  and  lots.]  That  all 
of  said  property  Is  adjoining  and  contiguous, 
and  consUtntes  one  tract  or  body  of  land. 
That  on  and  prior  to  said  date  the  defend* 
ant's  serrsnta  or  agents,  acting  within  the 
line  and  scope  of  their  authority,  caused  to 
be  filled  <n-  partially  filled  or  obstructed  the 
channel  of  a  branch  or  str^m  which  ran 
near  said  property,  which  said  branch  or 
stream  was  a  tributary  of  Village  creek,  and 
which  empties  Into  Tillage  creek  at  a  i»olnt 
between  Third  and  Fourth  streets  In  the  town 
of  Nwth  Blnnlngbam,  and  because  thereof 
said  streams  were  made  to  overflow  said  plain- 
tiff's real  estate  abore  described.  That  wa- 
ter was  made  to  flow  over  and  stand  apon 
said  above-described  real  estate  which  but 
for  the  omduct  of  the  defendants  serrants 
or  agents  as  aforesaid  would  not  have  flowed 
i^n  or  stood  aa  said  property.  That  wa- 
ter was  nude  to  flow  upon  or  stand  on  sAld 
pnH>er^  by  reason  of  the  OHiduct  of  the  de* 
fondanfs  serranti  or  agents  as  aforesaid  at 
various  and  divers  times,  and  that  because 
thereof  plalntllTs  property  became  inacces- 
sible, large  quantities  of  mud,  slime,  flith, 
and  dMrls  were  cast  upon  said  land  from 
time  to  time,  greatly  Injuring  and  damaging 
same  That  said  propwty  was  suitable  for 
residences,  and  lliat  the  same  had  been  laid 
oa  In  lota  with  a  view  to  bulldli^  residences 
thereon,  or  of  selling  the  same.  That  a  great 
many  residences  bad  been  built  thereon, 
which  were  occupied  by  plalntHFs  tenants, 
for  which  he  rec^ved  large  sums  of  money 
as  rent  That  by  reason  of  tbe  overfiow  and 
tbe  standing  of  said  water  on  said  premises 
as  aforesaid  said  property  became  undesira- 
ble and  unhealthfnl.  That  It  was  made  less 
valuable,  and  the  market  value  was  greatly 
decreased.  Tbe  rent  thereon  was  greatly  Im- 
paired or  reduced.  The  occupancy  of  bis 
houses  by  tenants  was  prevented.  That  be 
wss  unaMe,  because  thereof;  to  obtain  per- 
sons or  tenants  to  occupy  said  premises,  or 
to  sell  the  same  or  that  the  value  of  the 
rentals  was  greatly  reduced.  That  the  houses 
on  said  premises  were  made  undesirable  for 
occupancy  because  of  the  fiowlng  of  aaSA  wa- 
ter through  and  under  said  houses,  and  of 
the  standing  of  the  water  In  and  under  said 
houses,  caused  as  aforesaid.  That  said  wa- 
ter caused  to  be  deposited  on  and  in  said 


houses  luge  quantltleB  of  mod,  slime,  and 
fllth,  and  that  said  houses  woto  thereby  made 
to  decay,  and  tbe  foundations  thereof  weak- 
ened and  caused  to  give  w«y.  Tbe  chimneys 
on  said  houses  yrae  damaged  and  caused  to 
sink  and  careen,  ^niat  on  account  thereof 
platotlff  has  been  unable  to  sell  w  dlqpose 
of  said  property  to  an  advantage,  or  to  rait 
the  same,  and  fiiat  said  pzemlaea  have  been 
rendwed  unhealthy,  and  sickness  has  result- 
ed from  die  said  overflows  and  standing  of 
said  water.  That  said  property  was  others 
wise  rendered  undesirable  and  untmantable 
That  the  public  hlgjiway  on  which  said  pcop- 
erty  abuts,  namely,  Stonf  s  or  Cheel's  Road, 
which  said  public  blgliway  Is  also  overflow- 
ed, and  water  was  caused  to  stand  upon  the 
same,  rendering  travel  upon  the  same  dan- 
gffcoTiM,  Inconvenient,  and  Impossible,  thereby 
greatly  damaging  said  pzopoty.  That  by 
the  conduct  of  defendant's  servants  or  agents 
as  aforesaid  large  quantities  mC  water  were 
caiued  to  stand  for  days  at  a  time  on  said 
property.  That  property  adjaomt  and  ad- 
joining said  pnq^erty  was  caused  to  be  over- 
flowed by  the  conduct  of  the  defendant's 
servants  or  agents  as  afores^  and  wat» 
was  caused  to  stand  upcm  the  same,  rooder- 
Ing  his  said  proper^  InaccessIUe,  unde- 
sirable, and  unhealthfnl.  That  the  wdls  on 
said  property  £ram  which  his  said  tenant  ob- 
tained water  tm  domestic  purposes  were  fill- 
ed wlUt  said  overflow,  and  that  the  said  wa- 
ter was  filthy  and  undean,  and  that  tbe  said 
wells  were  filled  up  and  rendered  less  useful 
and  valuably  and  some  were  destroyed  by 
said  overfiow.  That  the  drinkfaig  water  In 
Kild  wells  was  rendered  unwholesome  and 
undesirable.  That  the  poultry  and  live  stock 
of  the  said  tenant  were  drowned  and  Aun- 
aged  by  reason  of  the  said  overfiow,  and  the 
water  standing  on  said  premises  as  afore- 
said, niat  a  large  numb»  of  dead  animals 
were  by  said  Ovwflow  cast  and  carried 
through  and  left  upon  said  pn^>erty,  and  on 
the  property  adjacent  thereto,  causing  great 
stench,  renda-ing  Mid  pronises  nuwhOle* 
some,  undesirable,  and  unhealthfnl.^ 

Count  2  is  Yvry  similar  to  count  i,  esce^vt ' 
that  the  averments  are  changed  somewhat 
In  respect  to  damages,  although  all  the  dam- 
ages alleged  In  the  first  count  are  alleged 
in  the  second  and  third  counts. 

The  demurrers  take  the  p(dnt  ttat  eadt 
count  Joins  s^arate  causes  of  actim  In  one 
count.  In  that  It  claims  tar  damages  done 
by  separate  and  distinct  overUmn,  and  also 
Joins  causes  of  action  for  s^arate  and  dis- 
tinct lots  In  one  count 

Tillman,  Gmbb,  Bradley  &  Morrow  and  L. 
C.  Leadbeater.  for  a^^Iant  Frank  S. 
White  &  Sons,  for  anKllee. 

BIAYFISLD,  J.  This  action  Is  one  for 
damages,  brought  by  one  riparian  owno*,  the 
appellant,  against  anotbw,  the  q>pelleeb  for 
wrongfully  obstructing  one  ot  both  of  two 
streams  of  water,  one  known  as  "Jacluon'a 
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Bnnch,"  tbe  oUwr  as  "TUlage  Creek."  the 
fonner  being  a  tributary  of  tbe  latter,  and 
tbe  lands  flooded  being  near  the  junction  of 
tbe  two  streams.  It  Is  allied  that  In  con- 
segnence  of  the  obstmctlons  complained  of 
tbe  waters  of  these  two  streams.  In  times 
of  high  water,  were  caused  to  flood  or  orer- 
flow  tbe  plaintiff's  lands,  to  bis  great  dam- 
age, in  that  slime  and  flltb  were  cast  thereon. 
Impairing  the  healtbfulness,  desirability,  and 
raJue  of  the  lands  for  residences,  tbe  use  to 
whldi  thcQT  wn«  put ;  that  the  rental  value 
was  greatly  diminished  thereby;  that  the 
houses  tbereon,  24  In  number,  were  thereby 
greatly  damaged,  and  a  great  number  of  oth- 
er damages  were  particularly  alleged.  The 
OHiiplalnt  contained  three  counts,  all  of  which 
were  practically  alike  so  far  as  need  be  con- 
sidered on  this  ai^al.  Bach  was  amended, 
and  demurmB  were  orerruled  to  each  as 
amended.  To  tbe  complaint  as  amended  tbe 
defendant  filed  sereral  pleas,  the  general  Is- 
sue, and  some  special  pleas,  unnecessary  to 
here  notice  particularly.  The  trial  resulted 
In  a  Terdlct  and  Judgment  for  plalntUt  tnm 
which  tbe  defendant  appeals. 

Tbe  first  error  insisted  upon  Is  that  the 
trial  coart  erred  In  oTerrullng  defendant's 
demorrers  to  complaint  Tbe  particular  de- 
fect insisted  upon  Is.  first,  that  each  count 
Joins  tboeln  several  distinct  causes  of  ac- 
tion ;  second,  that  each  count  claims  dam- 
ages for  s^arate  and  distinct  overflows.  If 
any  count  does,  or  attempts  to  do,  either  of 
the  two  things  set  forth  above  and  pointed 
out  by  the  drannrrers,  it  is  bad,  and  the  de- 
murrer should  have  been  suatatned.  Shaban's 
Case^  116  Ala.  302,  22  South.  COO;  Gofer's 
Case.  110  Ala.  4&1,  18  Soatb.  110;  Dasen- 
berry'fl  Case,  M  Ala.  413,  10  South.  274.  We 
do  not  think  any  one  of  the  counts  was  sub- 
ject to  this  defect,  but  tbe  allegation  was 
ratber  of  a  continuing  injury  by  flooding 
plaintiff's  lands  for  several  days,  and  so  that 
tbe  Injury  done  on  one  particular  day  Is  not 
distinguished  from  that  done  on  another  day 
except  as  to  amount  and  extent.  Sloss-Shef- 
lleld  Ca  V.  G.  B.  Mitchell,  49  South.  851. 

The  next  error  insisted  upon  is  tbe  refusal 
of  tbe  court  to  give  each  of  the  charges  3, 
11,  12,  13,  and  14,  requested  by  defendant 
Bach  of  these  diargee  was  canfessedly  in- 
tended to  raise  tbe  question,  Is  tbe  defendant 
liable  under  all  tbe  circumstances  of  this  case 
for  damages  suffered  by  plaintiff  on  account 
of  flooding  bis  lands,  if  the  flooding  was  caus- 
ed solely  by  tbe  defendant's  filling  in  Its  own 
lowlands  on  one  side  of  the  creek  not  at  all 
thereby  obstructing  tbe  channel  proper  of 
the  streams?  Appellant  concedes  that  this 
fKrnrt  has  adopted  Uie  rule  of  tbe  dvll  law 
rather  than  that  of  the  common  law  as  to 
this  question.  The  rules  of  law  applicable  to 
this  questifm  are  two,  and  have  been  thus 
stated  by  this  court  In  the  case  of  Farrls  & 
MeCnrdy  t.  Dudley.  78  Ala.  124,  66  Am.  Rep. 
24:  fTbe  first  of  these  prlndi^es  Is  that  the 
owner  cl  talgher  ground  baa  a  legal  and  nat- 


ural  servitude  -upon  all  lower  estates,  by 
which  he  is  entitled  to  have  dlschai^ed  all 
surface  water,  or  nuinlng  streams,  from  the 
higher  upon  tbe  lower  estate,  and  tbe  owner 
of  tbe  lower  estate  has  no  lawful  right  to 
obstruct  the  natural  flow  of  such  water,  to 
the  serious  injury  of  the  sui:>erior  proprietor. 
The  only  recognized  exception  to  this  rule  Is 
said  to  be  In  the  case  of  buildings  erected  up- 
on city  or  village  lots.  NInlnger  v.  Norwood* 
72  Ala.  277,  47  Am.  Rep.  412 ;  Crabtree  v.  Bak- 
er, 75  Ala.  91.  61  Am.  Bep.  424 ;  Hughes  r. 
Anderson,  68  Ala.  280, 44  Am.  Rep.  147 ;  Wood 
on  Nuisances  <2d  Ed.)  pp.  440,  446^  456.  Thfl 
second  principle  is  strictly  analogous,  and  ap- 
plies to  ordinary  water  courses,  without  re- 
gard to  any  question  of  the  superior  altitude 
of  one  adjacent  estate  to  that  of  another.  Tbto 
rule  is  that  a  riparian  proprietor,  whether  ha 
be  the  owner  of  one  or  both  banks  of  a  run- 
ning stream  of  water,  has  no  lawful  right  to 
build  any  obstruction  which.  In  thnes  of  o^- 
nary  flood,  will  operate  to  throw  the  wat«8  of 
such  stream  upon  the  lands  of  another  pro- 
prietor, 80  as  to  overflow  and  damage  th«n. 
NInlnger  t.  Norwood,  supra;  Gerrish  t. 
Olougb,  48  N.  H.  9.  97  Am.  Dec.  661,  2  Am. 
Rep.  165;  2  Kent^s  Com.  439.  The  wbols 
law  of  nuisances  rests  npon  tlia  maxim  of  the 
common  law  'Sic  utwe  too  ut  laedas  n<m 
allenum* — every  man  must  so  use  his  own 
property  as  not  to  injure  that  of  his  nel^- 
bor.  Sob  the  whole  law  of  water  covrses  is 
founded  on  tbe  maxim  *Aqaa  cnrrlt.  et  cnr^ 
rere  debetf— water  nfttnrally  runs,  uid  must 
be  allowed  to  run  In  its  natural  ooursfc  As 
said  in  Butler  v.  Peck»  16  Ohio  St  884,  88 
Am.  Dec:  462,  *wbere  two  parcels  of  land,  be- 
longing to  different  owners,  lie  adjacent  to 
each  other,  and  ons  parcel  lies  lower  than  the 
other,  the  lower  one  owes  a  servitude  to  the 
upper,  to  receive  the  water  which  naturallj 
runs  from  It,  provided  the  Industry  of  man 
has  not  been  used  to  create  the  servitude;* 
or,  as  otherwise  expressed  In  the  same  case, 
'the  owner  of  the  upper  parc^  ct  land  has  a 
natural  easemrat  in  tbe  lower  parc^  to  the 
extent  of  the  natural  flow  of  water  from  the 
upper  parcel  to  and  upon  the  lower/  " 

The  appellant  insists  that  tbe  case  In  ques- 
tion falls  within  the  exception  of  "dty  and 
village  lots."  While  tbe  lands  In  question 
may  be  within  a  village,  tbe  case-made  is  not 
within  tbe  exception.  The  exception  as  to 
"city  or  village  lots,"  If  It  does  not  apply  ex- 
clusively to  drainage  of  surface  water,  by  ar- 
tificial and  municipal  drainage,  certainly  It  Is 
to  such  cases  the  exception  has  been  applied. 
We  know  of  no  case  In  which  the  exception 
has  been  extended  to  running  streams  or  to 
change  the  rights  of  riparian  owners  as  to 
the  law  of  such  streams. 

The  question  in  this  case  is  not  one  as  to 
the  drainage  of  surface  water,  but  Is  one  as 
to  the  obstructing  of  the  flow  of  a  natural 
stream.  Famham  on  Waters  and  Water 
Bights,  vol.  8,  p.  2007;  Gould  on  Waters,  I 
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277;  Han  t.  Blslns,  141  Ala.  488,  87  South. 

S86. 

The  next  error  Insisted  upon  Is  tlie  refusal 
of  the  trial  court  to  give,  at  the  request  of 
the  defendant,  charges  4  and  7.  It  is  Insist- 
ed that  each  of  these  charges  asserts  only  a 
correct  proposition  of  law,  that  the  defend- 
ant would  not  be  liable  for  damages  Oie  re- 
sult of  an  extraordinary  or  unprecedented 
flood — to  put  the  proposition  In  a  different 
form,  that  the  defendant  is  not  liable  for  the 
"act  of  God" — and  that  this  is  all  the  charges 
state.  If  this  was  all  the  charges  asserted 
of  course  they  were  correct  and  should  have 
been  given.  Golf  Co.  v.  Walker,  132  Ala.  553, 
31  South.  874;  So.  Ry.  Co.  r.  Plott,  131  Ala. 
812,  31  South.  33.  An  extraordinary  flood  or 
"act  of  God"  was  defined  by  this  court  In  the 
above-cited  cases  and  the  rule  stated  to  be  as 
follows:  "Floods  su^  as  from  climatic  and 
geographical  conditions  may  reasonably  be 
expected,  whether  of  frequent  or  Infrequent 
occurrence,  must  be  taken  Into  consideration 
in  estimating  hazards  attending  the  obstruc- 
tion of  water  courses.  The  term  'act  of  God,' 
In  its  legal  sense,  applies  only  to  events  In 
nature  so  extraordinary  that  the  history  of 
climatic  variations  and  other  conditions  in 
the  particular  locality  affords  no  reasonable 
warning  of  them."  This  rule  as  thus  stated 
by  this  court  has  been  adopted  by  Mr.  Farn- 
ham  In  his  work  on  Waters  and  Water  Rights, 
vol.  2,  p.  1840,  S  &77A.  These  charges  could 
well  be  refused  because  calculated  to  mislead 
the  Jury,  in  that  they  do  not  define  "extraor- 
dinary floods."  They  also  request  a  verdict 
for  defendant  based  upon  a  part  only  of  the 
evidence ;  a  part  of  the  damages  might  have 
been  the  result  of  an  extraordinary  flood, 
and  a  part  ttiat  of  an  ordinary  flood.  Char- 
ges similar  to  these  two  were  held  to  be  prop- 
erly refused  In  the  above  cases  dted. 

We  do  not  think  charge  8  correctly  stated 
the  rule  as  to  the  measure  of  damages  as  for 
loss  of  rents  on  account  of  the  overflow.  Of 
course  plaintlfF  was  not  entitled  to  recover 
more  than  his  actual  damages  on  account  of 
loss  of  rents.  We  think  the  difference  be- 
tween the  reasonable  rental  value  of  the  lots 
and  houses  with  and  without  the  overflow 
during  the  period  covered  by  the  suit  Is  the 
correct  measure  of  such  damages.  It  is  not 
equitable  to  fix  the  amount  before  the  over- 
flow at  the  reasonable  value,  and  the  amount 
after  the  overflow  at  what  was  actually  re- 
covered. The  latter  amount  could  be  greatly 
Increased  by  the  Industry  of  the  landlord,  or 
the  scarcity  of  lands  and  houses  of  like  kind 
to  which  increased  value  the  wrongdoer 
would  not  be  entitled,  any  more  than  he  would 
be  required  to  suffer  the  loss  on  account  of 
the  neglect  or  failure  of  the  landlord  to  rent 
or  collect,  or  to  sntFer  the  loss  occasioned  by 
failure  of  demand  for  such  property  after 
the  injury  to  which  he  did  not  contribute. 
Famham  on  Waters  and  Water  Rights,  p. 
1874  et  seq. 

We  do  not  thlnlc  defendant  should  escape  1 


liability  if  it  actually  obstnicted  the  streams 
or  the  flow  thereof,  to  the  damage  of  plain' 
tiff,  as  allied  and  provoi,  merely  because  it 
did  not  own  all  the  land  upon  which  all  of 
the  obstruction  was  placed,  if  the  damages 
were  the  result  of  that  part  of  the  obstruc- 
tion not  on  its  land,  though  it  placed  the  oh- 
structlon  there.  This  was  the  effect  of 
chiirge  9,  and  It  yru  tbeiefore  properly  re- 
fused. 

Charge  10  was  properly  refused.  The  ac- 
tion was  not  barred  by  the  statute  of  limita- 
tions of  10  years  by  rdason  of  the  mainte- 
nance of  the  Blag  pUe  along  the  north  side  of 
Village  creek  in  the  same  condition  for  10 
years  preceding  the  time  the  damages  were 
suffa'ed  or  the  action  was  brought  It  is 
true,  as  contended,  that  10  years'  adverse  pos- 
session of  an  easement  may  confer  title  and 
right  as  to  such  easemenL  If  the  lands  in 
question  had  been  overflowed  in  this  manner 
by  this  slag  pile  continuously  for  10  years 
the  bar  would  be  complete;  but  that  is  not 
the  case.  The  slag  pile  might  have  remained 
as  it  did  for  10  years  without  causing  plain- 
tiff any  injury  or  damage;  the  evidence  shows 
it  would  only  damage  him,  as  it  is  alleged  in 
this  case,  during  very  high  waters  and  thm 
probably  only  in  conjunction  with  some  other 
obstruction.  So  far  as  plaintiff  was  concern- 
ed defendant  needed  no  prescriptive  right  or 
any  other  right  from  him  to  construct  the 
slag  pile. 

Until  some  damage  was  done  x^alntlfl 
thereby  he  had  no  right  of  action,  and  conse- 
quently the  statute  of  limitations  did  not  be- 
gin to  run  until  his  right  of  action  accrued. 
Polly  T.  McCall,  87  Ala.  20;  Sloss-Sheffleld 
Co.  V.  Mitchell,  49  South.  8S1. 

Finding  no  error  In  the  record  the  Judg- 
ment mast  be  affirmed. 

Affirmed. 

BOWDELU  C.  7.»  and  SIMPSON  and  DTSS- 
SON,  JJ.,  oMicnr. 

In  Response  to  Application  for  Rehearing. 

MAYFIELD,  J.  We  are  of  the  opinion 
tbat  each  count  of  the  comi^int  alleged  more 
than  one  distinct  cause  of  action,  in  that  It 
claimed  damages  for  s^arate  and  distinct 
overflows,  and  was  therefore  subject  to  the 
demurrer  interposed  thereto  which  took  tills 
point.  The  court  therefore  erred  in  over- 
ruling the  demurrer  to  these  counts.  See 
Shahan's  Case,  116  Ala.  302,  22  South.  609; 
Gofer's  Case,  110  Ala.  491,  IS  South.  110; 
Dusenberry's  Case,  94  Ala.  113,  10  South. 
274. 

In  the  original  opinion  we  held  that  these 
counts  each  contained  but  one  distinct  cause 
of  action.  In  that  they  claimed  damages  as 
for  one  continuing  overflow;  hot  on  fnrthw 
consideration  we  are  at  the  oondnslon  that 
we  were  In  enm  In  the  tUmer  t^lnlon,  to 
this  extent 

It  follows,  therefore,  tbat  the  applicatton 
for  a  r^earlng  must  be  granted,  and  tike  de- 
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ctsion  of  affirm  an  ce  set  aside.  And  a  Judg- 
ment will  be  now  entered,  ntrmlng  the 
judgment  of  tbe  lower  conrt  for  tbe  error  In- 
dicated, and  remanding  tbe  cause. 
Berened  and  remanded. 

DOWDBLU  O.  J.,  and  SIMPSON.  AN- 
DERSON, and  SATBB,  JT.,  concur. 


THACKER  et  al.  t.  MORRIS  et  aL 
{Snpreme  Court  of  Alabama.    Jan.  13,  1910. 
Rebearing  Denied  Feb.  26,  1910.) 

t  HoMEarrEAD  (|  70*)— Pbofsbtt  Gonstitdt- 

uto  Hohsstxad. 

Tbe  owuei  of  a  tract  of  land  1ms  tban 
leo  ceres,  and  less  in  value  than  $2,000,  lived 
upon  an  adjoining  tract,  in  wbicb  be  owned  a 
life  estate,  both  tracts  affiregating  more  than 
160  aeraa  and  beinc  all  the  land  owned  b;  him 
It  the  time  of  his  death.  Both  tracts  were 
coltivated  by  hlra  for  the  common  support  of 
his  bmily  prior  to  a  sale  of  the  laad  in  which 
he  owned  the  fee.  Held,  that  both  tracts  prior 
to  the  sale  constituted  his  homestead. 

[EM.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  U  100-103;  Dec.  Dig.  |  7a*] 

Z  BomsTUD  (I  167*)— Abahdohukht— 

conoif  or  Iivvaud  Debo. 
The  transfer  of  a  homestead  under  a  deed 
iaralid  for  want  of  proper  execution  and  pnt- 
ting  the  iKirchaser  Into  possession,  tbe  owner 
beluring  oe  had  made  a  ralld  transfer,  was  an 
abaadoament  of  the  homestead  pro  tanto  as 
moch  so  as  if  the  owner  had  moved  away  from 
the  tract  and  settled  on  another, 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  8  S31:  Dec.  Dig.  i  167.*] 

&  HOICESTEAD  ({  145*)^DXATH  Or  FaTHEB— 

Rights  of  Suhvivobs. 
Code  1896,  I  2069,  provides  that  tbe  home- 
Mead  of  any  resident  leaving  tturriving  bim  a 
widow  and  minor  children,  with  tbe  improve- 
ments not  exceeding  in  value  $2,000  and  in  area 
100  acres,  shall  be  exempt  from  administra- 
tfon.  Section  2070  provides  that,  if  the  de- 
cedent at  the  time  of  bts  death  has  do  home- 
stead exempt  to  him,  bis  widow  and  minor 
diildreo  become  entitled  to  a  homestead  in  any 
other  real^  owned  by  bim.  Section  2071  pro- 
vides that,  when  tbe  homestead  set  apart  to  the 
widow  and  minor  children  constitutes  all  tbe 
Ktl  estate  owned  by  decedent  at  tbe  time  of 
hia  death,  title  to  such  homestead  vests  abso- 
lutely in  tbem.  Acts  1886-87,  p.  112.  provided 
for  tlie  setting  apart  <^  homestead  and  other 
exemptiona.  where  decedent  left  property  in 
smoant  not  exceeding  exemptions.  Decedent 
scrid  land  constituting  a  part  of  his  homestead, 
ind  sorrendered  posaession  thereof,  but  the 
deed  was  invalid  for  want  of  proper  execution. 
After  bis  death  bis  widow  filed  a  bill  to  fore- 
dose  a  vendor's  Hen  on  the  land,  and  collected 
the  money  thereunder.  Decedent's  children  were 
not  parties  to  the  bill  to  foreclose  tbe  lien. 
Held  that  the  widow  was  estopped  by  her  suit 
to  foreclose  tbe  lien  from  setting  up  title  to  the 
property,  but  that  tbe  children  were  not  estop- 
ped from  claiming  property,  and  tbe  title  to 
tbe  laad  descended  to  the  heirs, 

FEd.  Note.— For  other  caaes,  see  Homestead, 
Cane  Ug.  f  277 ;  Dec  Dig.  |  145.*] 

Appeal  from  chancery  Court,  Walker  Ootm- 

ty;  A.  H.  Bennos,  Jndge. 

Bill  8.  N.  Morris  and  others  against 
Hulda  Thacker  and  otbo^  to  restrain  the  re- 
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'■  apondents  and  their  attorneys  of  record  from 
proceeding  -with  an  ejectment  suit,  and  to 
correct  the  description  of  the  deed,  and  de- 
<dare  the  complainants  the  legal  and  equitable 
owners  of  tlie  land.  Decree  for  complainants, 
and  respondraitB  appeal.  Reversed  and  re- 
manded. 

The  facts  made  by  the  bill  are  that  the 
lands  were  once  the  property  of  Berll  Eat- 
nest,  who,  with  his  wife,  conveyed  them  to 
Carrington.  Carrlngton  conveyed  to  Kllgore, 
and  KUgore  a  part  of  them  to  Morris;  he 
and  Morris  being  parties  complainant.  It  Is 
alleged  ttiat  Carrington  became  the  equitable 
owner  of  the  land  by  the  deed,  altfaoagh  the 
deed  was  invalid  or  defective,  because  signed 
by  mark  by  Earnest  and  his  wife,  and  not 
witnessed,  but  an  acknowledgment  taken  be- 
fore a  notary  public,  whose  acts  were  not 
valid  because  he  was  a  notary  In  Walker 
county,  aud  when  taking  tbe  acknowledgment 
was  In  Fayette  countf .  The  mistake  In  the 
description  is  alleged,  as  are  tbe  facts  set  np 
showing  tbe  estoppel  epoken  of  In  the  opinion. 
Tbe  respondents  are  all^^  to  tie  the  chil- 
dren of  Berll  Earnest,  deceased,  who  la  al- 
leged to  be  the  common  source  of  title. 

Ernest  Lacy,  tor  appellants.  W.  O.  Davis, 
and  A.  F.  Flte,  for  appellees. 

SAYRB,  J.  The  pivotal  queatlfui  tn  this 
case  Is  whether  upon  ttie  death  of  Berll  Ear- 
nest, in  whom  title  was,  his  title  to  tbe  land. 
In  cootrovorqr  vested  In  bts  widow  abscdntely 
by  Tlrtne  of  statatory  provlslcns  relating  to 
homestead  exemptlmis,  or  desoended  to  his 
children,  tlien  adults,  In  Tlrtne  of  tbe  stat- 
ute of  descents.  Hie  land  was  less  In  area 
than  100  acres,  and  less  In  valoe  than 
000.  Bamest  owned  a  life  estate  In  an  ad- 
Jolnhig  tract,  and  upon  that  wu  located  the 
dwellli^  or  borne  place  wblcb  be  acenpled  for 
many  yean  before  bis  death  and  wbne  his 
widow  lived  sobseqnently.  Tbe  two  tracts— 
to  qwak  of  the  land  In  controversy  as  <me 
tract,  tboc^b  constitnted  In  fact  of  separated 
parcels — aggr^ted  more  than  180  acres,  and 
were  all  tbe  land  owned  by  Bamest  at  tbe 
time  of  bis  death.  Prior  to  tbe  sale  to  be 
mentioned,  all  tbe  land  owned  by  deccdrat, 
wbetber  In  fee  or  as  life  tenant,  was  cnltlvat- 
ed  and  nsed  by  him  for  the  common  snpi>ort 
of  the  family.  It  was  the  homestead.  Dlcns 
V,  Hall,  88  Ala.  109,  8  Sontb.  239.  On  Oc- 
tober 29. 1903,  Earnest,  bis  wife  Joining,  sold 
the  land  in  question  to  one  Carrington,  nnder 
whom  complainants  (appellees)  claim  by  mesne 
conveyances,  payment  of  a  part  of  the  pur- 
chase money  being  deferred.  The  purchaser 
was  put  into  possession.  Subsequently,  tbe 
bnstnnd  having  died  In  tbe  meantime,  tbe 
widow  filed  her  bill  to  foreclose  a  vendor's 
Hen  on  the  tract  In  qnestloa  for  tbe  unpaid 
balance  of  tbe  purchase  money,  and  bad  a 
decree  and  collected  tbe  money  thereunder. 
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There  was  no  proceeding  to  set  apart  the  land 
as  exempt  to  the  widow,  nor  was  there  any 
admlntetratloa  of  the  estate  ot  Berll  Earnest 
The  chUdren  wa«  not  parties  to  the  bill 
filed  b7  the  widow.  Are  they  &ow  estiopped 
by  the  dcree  rendered  In  that  cause  to  claim 
title  to  the  property  in  controTersy? 

Obrlondy,  the  widow  would  be  estopped 
without  regard  to  the  nature  of  her  claim  of 
title  or  interest  But  if  the  children  are  to 
be  estopped,  It  must  be  for  the  reason  that 
they  hare  Inherited,  not  from  the  father,  but 
from  the  mother,  which  is  to  say,  the  fee  did 
not  vest  In  the  mother.  Confessedly,  the  deed 
from  Berll  and  Matilda  Earnest  was  Told  for 
lack  of  compliance  with  statutory  require- 
ments In  its  execution.  The  estoppel  which 
subsequently  became  operatlTe  against  the 
widow  did  not  affect  the  rights  of  the  heirs. 
The  deed  to  the  homestead  being  a  nullity,  no 
subsequent  act  of  the  widow  by  which  she 
claimed  under  the  deed  as  valid,  after  the 
husband's  death,  could  affect  Interrening 
rights  of  the  heirs  of  the  decedent,  unless  the 
fee  had  vested  in  her  In  the  meantime.  The 
execution  of  the  deed  and  the  putting  the 
purchaser  into  possession  was  an  abandon- 
ment of  the  homestead  pro  tanto,  as  much  so 
as  if  the  owner  had  moved  away  from  t&e 
tract  in  controversy  and  settled  at  another 
place,  thous^  done  under  the  erroneous  Im- 
pression on  the  part  of  the  owner  that  be 
had  parted  with  title  and  had  no  right  to  re- 
tain possession  and  occupancy.  Smith  r. 
Pearce,  86  Ala.  264,  4  South.  616,  7  Am.  St 
Bep.  44.  The  lands  were  tiierefore  not  the 
homestead  of  Berll  Earnest  at  the  time  of  his 
death  and  descended  to  his  heirs  unless  some 
statutory  provltion  oan  be  pointed  out  which 
vested  them  hi  the  widow.  Section  2069  of 
the  Code  of  1S96  provides  that  the  homestead 
of  any  resldrat  of  this  state,  leaving  surviv- 
ing him  at  his  death  a  widow  and  minor  child 
or  children,  or  either,  with  the  Improvements 
and  appurtenances,  not  exceeding  in  value  (2,- 
000,  and  in  area  160  acres,  shall  be  exempt 
from  administration.  This  means  land  occu- 
pied as  a  homestead  at  the  time  of  the  death 
of  the  owner.  If  the  decedent,  at  the  time 
of  his  death,  has  no  homestead  exempt  to 
him,  his  widow  and  minor  child  or  children, 
or  either,  become  entitled  to  a  homestead  ex- 
emption out  of  any  other  real  estate  owned 
by  him.  Section  2070.  Section  2071  provides 
that  when  the  homestead  set  apart  to  the  wid- 
ow and  minor  child  or  children,  or  either, 
constitutes  all  the  real  estate  owned  In  this 
state  by  the  decedent  at  the  time  of  his  death, 
the  title  to  such  homestead  vests  absolutely 
In  them,  whether  there  be  administration  on 
the  estate  of  the  decedent  or  not  This  sec- 
tion contemplates  a  setting  apart  of  the  home- 
stead as  a  condition  to  the  absolute  vesting 
of  the  title  in  the  widow,  or  widow  and  chil- 
dren, in  8  case  where  decedent,  at  the  time 
of  his  death,  had  no  homestead  exempt  to 
him.  The  language  of  the  original  act  from 
which  this  section  was  codified  makes  this 


even  clearer  ttian  tiie  sectkm  Itsdf.  The  lan- 
guage Is  that  *^rtaaiever  the  estate  of  a  dece- 
dent who  dies  leairli^  an  cetate  less  In  value 
than  the  amount  exempted  by  law,  ^ther  real 
or  personal,  or  both,  is  set  aside  as  provided 
by  law."  etc  Acte  1892-93,  p.  138.  The 
I^rase  **As  provided  law"  must  be  refers 
red  alike  to  the  act  of  February  28,  1887 
(Acts  1886-B7,  p.  112),  which  provided  for 
the  setting  aiMirt  under  the  direction  of  the 
probate  court  of  homestead  and  other  exemp- 
tions In  cases  where  the  decedent  left  propw- 
ty  in  amount  not  exceeding  exemptions,  and 
to  those  provisions  of  the  Code  under  which 
a  homestead  of  statutory  area  and  value  la 
carved  out  of  land  of  greater  area  and  value. 
It  was  said  bi  Tartt  v.  Negus,  127  Ala.  301, 
28  South.  713,  that  when  the  homestead — 
meaning,  we  apprehoid,  land  occupied  as  a 
home  place,  for  such  was  the  case  being  dealt 
with,  and  such  were  the  cases  cited— does  not 
exceed  in  value  or  area  the  legal  exemption, 
and  there  is  no  selection  or  setting  apart  from 
other  lands  to  be  made,  as  In  the  case  where 
the  decedent  owns  no  other  real  estate,  or 
where  the  homestead  is  of  defined  limits  and 
Is  disconnected  from  other  lands,  legal  pro- 
ceedings are  not  ess^tlal  to  vest  the  right 
of  exemption,  but  It  attaches  by  the  force  and 
tenns  of  the  statute  Itself,  though,  it  was  also 
said.  In  such  cases  the  proceedings  authorized 
by  law  may  be  resorted  to  with  advantage 
for  the  purpose  of  establishing  the  exempt 
character  of  the'partlcular  property  by  rec- 
ord evidence.  In  the  absence  of  occupancy 
by  the  decedent  at  the  time  of  his  death  ju- 
dicial proceedings  would  seem  to  be  necessary 
in  order  to  separate  and  Impress  the  home- 
stead character  upon  land  not  then  so  used, 
and  thus  withdraw  It  from  administration. 
In  the  case  of  personalty  no  proceeding  is 
necessary  for  the  reason,  as  was  dlstlncUy^ 
pointed  out  in  OamUe  v.  Kellum,  97  Ala.  6T9, 
12  South.  82,  that  possession,  retention,  and 
use  constitute  a  sufiSclent  selection.  We  think 
that  Brouks  v.  Johns,  119  Ala.  416.  24  South. 
345,  When  considered  In  connection  with  the 
facts  of  that  case,  is  not  to  be  construed  as 
holding  that  no  setting  apart  Is  essential 
where  the  decedent  owned,  but  did  not  occu- 
py as  a  homestead,  land  less  In  area  and  val- 
ue than  the  legal  exemption.  In  that  case, 
as  in  all  the  other  cases  to  which  we  have 
been  referred  or  which  have  come  to  our  at- 
tention, the  deced^t  was  the  owner  and  re- 
sided upon  the  land  at  the  time  of  his  death. 
So  in  Falrcloth  v.  Carroll,  137  Ala.  243,  34 
South.  182,  Whether  such  was  the  case  or  not 
hi  Jackson  v.  Wilson,  117  Ala.  432,  23  South. 
C21,  does  not  appear  from  the  it^rt  of  the 
case.  No  more  is  there  said  than  that  If  the 
tract  of  land  in  question  was  the  homestead, 
the  widow  had  the  right  to  occupy  it  and 
there  was  no  need  of  laying  formal  claim  to 
It  as  exempt  We  conclude,  therefore,  that 
the  title  to  the  land  In  controversy  in  tills 
case  descended  to  the  heirs  of  Berll  Bameet, 
and  that  they  were  not  estopped  by  the  decree 
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rendered  In  tbe  dumcery  court  in  fiiTor  of  tbe 
Tender's  lien  there  asserted  by  the  widow. 

We  note  that  In  section  4198  of  the  Code  of 
1907  there  appears  a  leglsIatlTe  declaration  of 
the  law  on  the  subject  we  have  considered, 
along  with  other  proTlsIons  affectliv  credit- 
ors. Tbe  case  In  hand  luu  been  controlled 
by  the  Code  of  1896. 

The  decree  rendered  in  the  chancery  court 
In  this  canse  was  not  In  accord  with  the 
views  we  liaTtt  flxproasod,  and  must  be  ra- 
Teraed. 

Reretaed  and  remanded. 

DOWDBLL,  G.  J.,  and  ANDERSON  and 
BYANS»  JJ^  ctmcur. 


ALABAMA  STEEL  ft  WIRE  CO.  T. 
THOMPSON. 

^uprenw  Court  of  Alabama.    Dee.  21,  1909. 
On  Application  for  Refaeazinv,  TA.  SH, 
19ia) 

1.  BiviDKNCE  (I  588*)— Weight  and  Stjtfz- 

OZENCT— C^DIBILiry  OF  WITNESS. 

mie  jury  need  not  take  the  version  of  ai^ 
one  witness,  bat  may  consider  the  entire  evf- 
deooe  and  accept  or  reject  any  part  of  the  tes- 
timony In  arriving  at  a  verdict. 

[Eld.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2437;  Dec.  Dig.  i  58a*] 

2.  Hastbb  and  Servant  (S  2fl4*>— Injubt  to 
Sebvant—Neoijoencb— Evidence. 

Where  the  n^ligeDce  couated  on  In  the 
complaint  In  an  action  for  injury  to  a  servant 
was  the  proximate  cause  of  the  injury,  the  fact 
that  other  negligence  of  the  master  or  of  a 
fellow  servant  concurred  in  producing  the  in- 
jary  did  not  prevent  a  recovery. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  2M.*] 

3.  Masteb  and  Sbbvant  (I  285*)— Injubt  to 
Skbvani^Nbguobhcb— Fboxiiutb  Cause. 

Whether  the  negligence  counted  on  in  the 
etnnplaint  in  an  action  for  injuir  to  a  serront 
was  the  prtolmate  cause  of  the  ujnry  fteld  for 
tbe  jury. 

[Ed.  Note^Ftw  other  casea^  see  Master  and 
Servant,  Cent  INf.  H  1002,  lOOB;  De&  Dig. 
i  285.*] 

4.  MA0TEB  AND  SEKVANT  (|  286*)— INJQBT  TO 

Sebtaut— Question  fob  Jubt. 

In  an  action  under  Ehnployer's  Liability 
Act.  Code  1907,  S  3910,  subd.  1,  for  injuries  to 
a  servant  by  a  defect  In  the  machinery,  evi- 
dence held  to  require  the  submission  of  the  Issue 
of  negligence  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  SI  1010-1031;   Dec.  Dig. 

5.  MAsm  AND  Sebvant  (}  289*)— Injubt  to 
Si»v ant—Question  for  Jury. 

In  an  aotlon  under  Employer's  Liability 
Act,  Code  1907,  I  3910,  subd.  1,  for  injuries  to 
a  eervant  by  a  defect  In  the  machinery,  evidence 
ketd  to  require  the  sutHnission  to  the  jury  of 
the  issue  of  contributory  negligence. 

[Bd,  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »  1106-1109;  Dec.  Dig.  t 
289.*] 

6u  New  Tbiai.  (|  71*)  —  Gbouros  —  Vebdicx 
Contrabt  to  kvidbhci. 

Tbe  existaice  of  a  conflict  lA  tibe  testimony 
of  idatntiirs  witnesses  presents  a  question  for 


the  Jury  and  does  not  of  Itself  furnish  a  ground 
for  interference  by  the  court  with  the  verdict. 

[Ed.  Note.— For  other  eases,  see  New  Trial, 
Cent  Dig.  If  144,  145 ;  Dec  Dig.  |  71.*] 

7.  Mastkr  and  Servant  (i  268*)— Ivjubt  to 

Servant— Pleadingb. 

Where,  in  an  action  tar  injuries  to  a  serr- 
ant,  a  plea  setting  up  the  defense  under  Em- 
ployer's Liability  Act,  Code  1907,  S  3910.  that 
the  servant  failed  to  give  information  of  the 
defect  in  the  machineiy  causing  the  accident, 
replications  averring  that  the  master  already 
hsid  the  information  and  that  the  servant  knew 
it  were  sufficient  on  demurrer. 

[Ed.  Note.--For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  268.*] 

&  Apfbaz.  aitd  Bbbor  n  1040*>— Habhlesb 

EbROB  —  ESRONBOUa  RULTNGS  ON  PlXAD- 
INGS. 

The  error,  it  any,  in  rulings  on  demnrreis 
to  pleodioga,  waa  wot  piejudicial,  where  the 
party  was  entitled  under  other  pleadings  to 
introduce  all  the  evidence  that  he  could  intro- 
duce under  all  bJs  pleadings. 

[Ed.  Note.— For  other  cases,  see  AppMl  and 
Error,  Cent.  Dig.  H  406&-410S;  Dec.  Dig.  I 
1040.*] 

9.  TBiAi,  (S  2B3*)— iNrmuonoNB— lonoBiNQ 

Issues. 

Where,  In  an  action  for  Injuries  to  a  serv- 
ant, contribntorv  negligence  was  relied  cm.  a 
charge  that,  if  toe  evidence  reasonably  satisfied 
the  jury  that  the  materia]  averment  of  the 
complaint  was  estsblished,  they  would  And  for 
plaintiff,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  613-623;   Dec.  Dig.  f  253.*] 

la  Master  and  3ebvant  (f  296*)— Instruc- 
tions—Ignoring  Evidence. 

In  an  action  for  Injnriea  to  a  servant,  a 

charge  that  an  act  of  the  servant  was,  as  a 

matter  of  law,  negligent,  was  properly  refused, 

where  the  evidence  showed  that  the  act  could 

be  safely  done. 
[Ed.  Notew— For  other  cases,  see  Blaster  and 

Servant,  Cent  Dig.  H  llfiO-1191;  Dec.  Dig.  | 

296.*] 

U.  Tbiai.  (|  2BS*)— iNsrrBtTOZiom— laNOBuro 

Evidence. 

Instructions  which  Ignore  phases  of  the  evi- 
dence on  which  plaintiff  may  be  entitled  to  re- 
cover, Independent  of  the  facts  hypothesized, 
are  properly  refused. 

gSd.  Note.— For  other  cases,  see  TriaL  Cent 
.  H  613-623;  Dec.  Digrt  253.*] 

12.  Afpeai,  and  Bbbob  (S  1032^— Ruungb 
on  Evidbnoe  —  Retibw  —  Buj.  or  JBlxov- 

TIONS. 

A  party  taking  a  bill  of  exceptions  to  tlie 
admission  or  rejection  of  evidence  must  affirma- 
tively show  error  to  bis  prejudice,  and  hence  a 
party  complaining  of  the  sustaining  of  an  objec- 
tion to  a  question  asked  a  witness  most  show 
what  the  answer  of  the  witness  would  have 
been  had  he  been  permitted  to  answer. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4049;  De&  Dig.  fl032.*] 

13.  Evidence  (|  471*)— Opinioh  Evidence— 
FACfTS  OB  Conclusion. 

A  question  whether  it  was  an  engineer's 
duty  to  do  a  certain  thing,  to  make  tbe  engine 
won  better.  Is  objectionable  as  calling  for  a 
conclusion. 

[Ed.  Note. — For  other  cases,  see  EMdence, 
Cent.  Dig.  il  2149-2185;  Dec.  Dig.  |  471.*] 
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14.  Appeai.  ard  liBitOB  (I  85^  —  Bavisw  — 

Seasons  for  Dkcisiok. 

Where  for  any  reason  a  qaeation  asked  a 
witness  was  properlj  excluded,  the  general  ob- 
jection to  the  question  vas  ramdent. 

[Ed.  Note.— For  other  cases,  see  Arool 
Error,  Dec  Dig.  S  854.*1 

15.  WlTKESSBS  (S  290*)— BXAUINATIOH— DlB< 

CBETioN  oy  Court. 

The  court  may  in  its  discretion  refuse  to 
permit  a  redirect  examination  on  a  subject  pre- 
viously gone  over  and  not  called  for  by  the 
cross-examination. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  I  1005 ;  Dec.  Dig.  S  290.*] 

Appeal  from  City  Court  ot  Birmingham; 
C  W.  Ferguson,  Judge. 

Action  by  J.  M.  Thompson  against,  the 
Alabama  Steel  ft  Wire  Company.  From  a 
Judgment  for  plaintiff,  defendant  vpealB.  Re* 
versed  and  remanded. 

The  pleadings  and  erldenoe  are  sufficiently 
stated  In  the  opinion.  The  following  charge 
was  glren  for  the  plalntUf:  (2)  "If  the  evi- 
dence reasonably  satisfies  the  Jury  that  the 
material  averments  of  any  one  count  of  the 
complaint  are  true,  they  will  find  a  verdict 
for  the  plaintiff.'*  The  following  charges 
were  refused  to  the  defraidant:  (C)  "If  you 
IwlleTe  from  the  evidence  that  the  plaintiff 
attempted  to  place  a  blodt  under  the  rope 
after  it  had  been  set  in  motion  hy  the  engi- 
neer, and  that,  while  he  was  so  attempting 
to  place  the  block,  the  rope  continued  in  mo- 
tion, but  suddenly  moved  faster,  without  spe- 
cial warning  to  him  betoreband  that  It  would 
be  moved  faster,  your  verdict  should  be  for 
the  defendant"  (D)  "If  yon  believe  from 
the  evidence  tiutt  the  plalnUfTs  version  or 
statement  of  the  manner  of  Ids  injury  is  true, 
your  verdict  Should  be  for  the  defendant" 
(B)  "It  you  believe  from  Qie  evidence  that 
there  is  nn  Irreconcilable  conflict  between  the 
plaintifTs  account  as  to  how  the  injury  hap- 
pened, and  the  account  of  it  as  given  by  the 
engineer,  I.edford,  and  this  conflict  is  upon 
a  fact  or  facts  material  to  be  ascertained  to 
your  reasonable  satisfaction  before  you  can 
find  a  verdict  for  the  plaintiff,  you  should 
find  ft>r  the  defendant"  (S?  "If  you  believe 
from  the  evidence  that  the  engine  started  the 
rope  and  sheave  to  moving  when  plaintiff 
was  not  expecting  it  to  move,  and  wh^  it 
ought  not  to  have  moved  without  a  signal 
from  him  for  it  to  move,  and  that  he  did  not 
give  such  signal,  your  verdict  must  be  for 
the  defmdant  If  you  believe  from  the  evi- 
dence that  the  o^lne  started  to  move  the 
Tt^e  on  the  slieave  Just  as  plaintiff  attempted 
to  put  the  hlotSk  under  the  rope,  without  a 
signal  from  the  plaintiff  and  when  the  plain- 
tiff had  no  reasonable  ground  to  believe  that 
it  would  thus  start  to  move  witiiont  such  sig- 
nal, your  verdict  mnst  be  for  the  defendant." 
(H)  "If  yon  believe  from  the  evidence  that 
the  engine  started  to  move  the  rope  on  the 
sheave  and  the  sheave  Just  as  plaintiff  at- 
tempted to  put  the  block  under  tlierope,  with- 


out a  tignal  from  him  and  wben  be  had  no 
right  or  resaonable  ground  to  apprehoid  that 
It  would  so  move  wltiiout  his  s^fnal,  and  if 
you  further  b^eve  frtmi  the  evidence  that 
the  engine  did  not  start  off  from  a  standstill 
of  Its  own  motion,  your  verdict  must  be  tor 
the  defendant" 

Weatherly  &  Stokely,  for  appellant  Frank 
S.  White  &  Sons,  for  appellee. 

DOWDELL,  G.  J.  This  cause  was  tried  In 
the  court  below  on  the  first  and  second  counts 
of  the  complaint  -  These  counts  are  based  on 
subdivision  1  of  the  employer's  llablllt7  stat- 
ute (section  3910  of  the  Code  of  1907).  The 
pleas  were  the  geaeral  issue,  contributory 
negligence,  and  assumption  of  risk.  Demur- 
rers were  Interposed  to  the  special  pleas,  but 
the  rulings  of  the  court  on  these  demurrers 
are  not  Insisted  on  as  arror.  Special  replica- 
tions were  made  to  the  plea  of  assumption  of 
risk,  and  demurrers  Interposed  to  the  repli- 
cation, which  were  overruled  as  answers  to 
plea  No.  4,  and  sustained  as  answers  to  pleas 
Nos.  6,  6,  and  7.  The  case  was  tried  on  evi- 
dence Introduced  by  the  plaintiff;  Qie  de- 
fendant offering  none.  Verdict  was  returned 
In  favor  of  the  plaintiff,  and  Jndgmfflit  ren- 
dered thereon,  from  which  this  appeal  Is  pros- 
ecuted. 

The  refusal  of  the  court  to  give  the  p^ 
emptory  chai^  In  favor  of  the  defendant, 
as  requested  In  writing.  Is  the  first  assign- 
ment of  error  insisted  on  in  argument  by 
counsel  for  appellant 

The  evidence  without  dispute  showed  that 
the  plaintiff  received  the  injuries  complained 
of,  while  In  the  discharge  of  his  duties  under 
his  employment  with  the  dtfendant  company. 
It  also  showed  the  exlst^ce  ot  the  allied 
defect  In  t3ie  matAinery  used  in  the  business 
of  the  defendant  In  doing  the  work  at  which 
plaintiff  was  engaged  when  Injured,  viz.,  a 
defective  valve  whereby  steam  was  allowed 
to  leak  into  the  steam  chest  and  becoming 
there  an  unknown  quanti^  of  power  In  the 
proper  and  usual  manner  of  <9mtlng  the 
engine  If  no  swdi  ietect  had  existed.  The 
evidence  also  showed  that,  as  a  result  of  the 
leakage  of  the  steam,  the  engine  worked  un- 
evenly and  Irregularly,  and  this,  beyond  the 
control  of  the  raiglneer;  and  that  sometimes 
it  would  start  of  its  own  motion.  Tha  evl* 
dence  also  showed  that  the  allied  defect  In 
the  machinery  bad  existed  for  some  time  and 
was  known  to  the  defendant  or  to  its  serv- 
ant having  the  superlntendraioe  and  cimtrol 
of  the  same. 

The  plaintiff,  testifying  as  a  witness  in  his 
own  behalf,  swore  that  he  was  not  Informed 
and  had  no  knowledge  of  the  existence  of  the 
alleged  defect  before,  and  up  to,  the  time  he 
received  his  injury.  The  plaintiff  further 
testified  that  at  the  time  he  got  hurt  the  en- 
gine had  come  to  a  full  stop,  and  that  as  he 
was  placing  the  block  undv  the  rope  on  the 
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■heaT^  u  his  dnty  reqnlred,  the  englDe  with- 
out warning  or  signal  started  SQddenly,  cans- 
lug  his  hand  to  be  caught  undw  the  rope 
and  bis  body  to  be  drawn  over  the  Bheave,  In* 
fllctlng  the  iQjnry  complained  of.  If  the 
plaintifTs  testimony  Is  to  he  helleredi  he  was 
not  gnUty  of  any  n^Ugrara  that  contributed 
to  his  injury,  nor  was  there  any  assumption 
of  t\ak  by  him  of  the  dangers  from  the  opera- 
tion of  the  engine  with  the  defective  valve 
of  which  he  had  no  knowledge.  There  was 
evidence  that  the  leaking  valve  not  only  caus- 
ed the  engine  to  work  irregnlarly,  but  some- 
times to  start  of  its  own  motion.  It  was 
open  for  the  jury  to  believe  and  conclude  that 
on  the  Instant  occanlon  the  sudden  start- 
ing of  the  engine,  testified  to,  might  have 
been  caused  by  the  leaking  steam.  The  Jury 
were  not  boond  to  take  the  version  of  any, 
one  witness.  It  was  their  duly  to  consider 
the  entire  evidence,  and  their  province  to  ac- 
cept or  reject  any  part  of  the  testimony  in 
arriving  at  a  Just  verdict 

That  there  was  negligence  on  the  part  of 
the  defendant,  or  of  a  fellow  servant,  other 
than  that  counted  on  In  the  complaint,  which 
concurred  In  producing  the  Injury,  would  not 
Avail  the  defendant  as  a  defense,  so  loug  as 
the  alleged  negligence  was  a  proximate  cause 
of  the  injury.  And  whether  It  was  or  not  In 
the  present  case.  It  was  a  question  of  fact  to 
be  determined  by  the  jury.  Taking  the  whole 
evidence  In  this  cause,  In  connection  with 
reasonable  Inferences  afTorded  by  tmdiq)nted 
facts  in  evidence,  the  trial  court  would  not 
have  been  justified  in  giving  the  peremptory 
charge  as  requested,  to  find  In  favor  of  the 
defendant,  and  therefore  properly  refused  it 

The  defendant  offered  no  evidence,  but 
rested  Its  case  upon  that  of  the  plaintiff.' 
On  the  qaestioQ  of  the  court's  refusal  to  grant 
the  motion  for  a  new  trial,  counsel  for  appel- 
lant relies  to  an  extent  upon  bis  reasons  giv- 
en Id  argument  on  the  qnestlon  of  the  refusal 
of  the  peremptory  charge,  and  to  that  «ttent 
what  we  have  already  said  on  the  latter  ques- 
tion we  think  sufficient  It  Is  Insisted,  how- 
ever, that  the  verdict  of  the  jury  was  against 
the  weight  of  the  evidence,  and  that  for  this 
reason  the  trial  court  erred  in  not  granting  a 
new  trial.  It  may  be  conceded,  as  argued  by 
counsel,  that  there  was  a  conflict  in  the  testi- 
mony of  plaintiff's  witnesses ;  but  this  was  a 
question  for  the  jury  to  deal  with,  and  pe- 
culiarly within  its  province  and  outside  of 
the  control  of  the  court  and  of  itself  could 
furnish  no  reason  or  just  ground  for  the 
court  to  Interfere  with  the  verdict 

In  the  light  of  the  presumption  to  be  In* 
dulged  by  this  court  In  favor  of  the  action  of 
the  trial  court  that  had  the  witnesses  before 
it  and  after  a  consideration  of  the  whole  evi- 
dence, we  are  not  prepared  to  say,  mider  the 
principles  laid  down  in  the  leading  case  of 
Cobb  V,  Malone,  92  Ala.  630,  9  South.  738, 
so  often  followed,  that  the  court  below  erred 
in  refusing  the  motion  for  a  new  trial. 

Tlie  fourth  plea  set  up  the  defense,  under 


the  statute  (seotiOD  891&,  Cbde  1907),  of  the 
plaintiff's  knowledge  of  the  defective  throtUfl 
valve  and  his  failure  In  a  reasonable  time  to 
give  information  thereof  to  the  master  or 
some  person  superior  to  himself  in  the  service 
of  the  defraidant,  but  nevertheless  attempted 
to  adjust  the  rope  on  the  shaft  with  knowl- 
edge of  such  defect  and  with  knowledge  of 
the  danger  arising  therefrom,  and  thereby  as- 
sumed the  risk  nt  such  dangers.  The  spe- 
cial r^Ilcation  to  this  plea,  to  which  demur- 
rers were  interposed  and  overruled,  averred 
that  the  d^endant  already  had  knowledge  of 
tbe  defect,  and  that  plaintiff  was  aware  that 
defendant  knew  of  it  It  would  seem  that,  as 
the  plea  was  based  on  the  failure  of  the 
plaintiff  to  give  Information  of  the  defect,  the 
r^Ucations  setting  up  the  exception  In  the 
statute,  viz.,  that  the  defendant  already  had 
the  information  and  the  plaintiff  was  aware 
that  the  defendant  liad  such  knowledge,  ren- 
dered the  repllcatkms  unobjectionable  on  the 
grounds  of  demurrer  interposed.  But  apart 
from  this,  the  demurrmi  were  sustained  to 
the  replications  as  answers  to  pleas  6,  0,  and 
7.  setting  up  the  defense  of  assumption  of  risk, 
and  issue  was  had  on  the  pleas.  And  under 
plea  5  the  same  defense  was  set  up  as  under 
plea  4.  If,  therefore,  there  was  error  In  the 
ruling  on  the  demurrer  to  the  r^llcatlon  as 
an  answer  to  plea  4,  It  was  error  without  In- 
jury. It  appears  from  the  record  that  the  de- 
fendant was  not  prejudiced  by  the  ruling. 

Oharge  numbered  2,  given  at  the  request  of 
the  plaintiff,  should  have  been  refused.  A 
similar  charge  was  condemned  In  Frlerson  v. 
Frazler,  142  Ala.  232,  37  South.  825,  for  the 
reason  that  it  Ignored  that  phase  of  the  de- 
fense presented  under  the  plea  of  plalntlff*s 
contributory  negligence,  and  It  was  there  de- 
cided to  be  reversible  error.  It  Is  true  that 
the  giving  of  a  like  charge  was  held  not  to 
constitate  reversible  error,  In  the  case  of 
Virginia  Bridge  &  Iron  Co.  v.  Jordan.  143 
Ala.  603,  42  South.  73.  In  tbe  last-named 
case  no  mention  was  made  of  the  former,  and 
it  se^B  to  have  been  overlooked.  The  two 
cases  are  in  c<mflict  on  the  question  before 
us,  and  tioth  cannot  stand.  We  adhere  to  the 
ruling  as  first  announced  in  the  case  of  Frier- 
son  V.  Frazler,  142  Ala.  232,  37  South.  825.  It 
follows  that  the  case  of  VlrglDia  Bridge  & 
Iron  Co.  V.  Jordan,  supra,  on  the  point  In 
question  must  be  overruled. 

Charge  C,  refused  to  the  defendant  was 
properly  refused.  This  charge  required  the 
court  to  Instruct  Cbe  jury  as  matter  of  law 
that  It  would  be  negligence  to  attempt  to 
place  the  block  while  the  engine  was  In  mo- 
tion, when  there  was  evidence  tending  to 
show  that  this  could  be  done  safely. 

It  follows  from  what  we  have  already  said 
In  respect  to  the  refusal  of  tbe  court  to  give 
the  peremptory  charge  In  favor  of  the  defend- 
ant iQ  connection  with  tbe  evidence  ot  the 
plaintiff,  heretofore  adv«ted  to,  that  charges 
D  and  E  were  properly  refused. 
Charge  r*  Q,  and  H  Ignore  phases  of  the 
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evidence  on  which  the  plaintiff  might  have 
been  entltied  to  recover,  Independoit  of  the 
facta  hTpotbefllzed,  and  were  toT  tbat»  If  Dor 
no  other,  reasrai,  properly  refused. 

No  reversible  error  was  committed  In  sns- 
tainlng  ttae  plain tlfTB  objection  to  the  ques- 
tion asked  the  witness  Curley,  by  defendant's 
counsel.  tIz.,  "And  if  It  makes  the  engine 
work  better  that  way,  It  Is  the  engineer's 
dut7  to  do  it,  to  make  it  work  best?"  "The 
general  rule  In  reference  to  the  admission  or 
rejection  of  evidence  is  that  the  party  taking 
the  bill  of  exceptions  must  affirmatively  show 
error  to  bis  prejudice,  or  the  proceedings  will 
not  be  disturbed."  Burgess  t.  American 
Mortgage  Co.,  115  Ala.  468-478.  22  South. 

It  is  not  shown  what  would  have  been 
the  answer  of  ttie  witness  bad  he  been  per- 
mitted to  answer.  Non  oonstat,  it  might 
have  been  inrejudlclal  to  the  defendant  in- 
stead of  beneficial.  Allen  v.  State.  73  Ala.  23; 
Perry  t.  Danner,  74  Ala.  485.  Moreover,  we 
are  of  the  opinion  that  the  question  called  for 
a  conclusion.  That  the  objection  was  gener- 
al can  make  no  dlffo^nce.  If  for  any  reason 
It  was  properly  sustained. 

The  question  asked  the  witness  Curley,  on 
recrosa-examlnatlon,  to  which  objection  was 
sustained,  as  shown  by  the  record,  did  not 
call  for  anything  in  rebuttal  of  plaintifC's  re- 
direct examination  aftu  cross-examination 
by  the  defendant  Tbe  cqurt  stated  that  it 
was  going  over  what  bad  already  been  gone 
over.  It  was  within  the  discretion  ol  the 
court  to  permit,  or  not,  the  question,  and  the 
exercise  of  that  discretion  will  not  be  re- 
viewed. 

The  evidence  showed  tliat.  In  the  operation 
of  the  engine,  to  unhook  the  low-pressure  en- 
gine while  tSie  engineer  was  attending  the 
high-pressure  engine,  would  require  the  pres- 
ence and  aid  of  another  person  besides  the 
engineer,  and  no  second  person  to  do  this  was 
furnished  by  the  master.  The  question,  there- 
fore: "Can  he  (meaning  the  engineer)  prevent 
it  some?  Don't  yon  know  If  he  unhooks  the 
low-pressure  side  of  the  engine  he  discon- 
nects that  side  of  the  engine  altogether" — 
called  for  Immaterial  evidence.  Moreover,  It 
Is  not  shown  what  would  have  been  the  an- 
swer of  the  wttness,  It  pezmltted  to  answer 
the  question. 

For  the  single  error  Indicated,  the  judg- 
ment must  be  reversed,  and  the  cause  re- 
manded. 

Beversed  and  rmanded.  All  the  Jnstlcea 
concur. 

On  Application  for  Rehearing. 

PEB  CURIAM.  After  a  careful  examina- 
tion of  the  record  by  the  court  en  banc,  the 
court  is  of  the  opinion  that  the  tendencies  of 
the  evidence  In  this  case  were  sufflclent  to 
require  the  submission  of  the  question  of  con- 
tributory negligence  to  the  Jury.  This  being 
so.  we  adhere  to  the  holding  that  the  giving 


of  diarge  No.  2,  requested  by  tiw  plaintiff, 
was  reversible  error,  following  the  case  of 
Frlerson  v.  Frazler,  142  Ala.  232,  37  South. 
825,  as  asa^tlng  sound  principle  of  law. 

The  application  for  i^eailiis  muat,  cwse- 
qumtly,  be  overruled. 


MATTINGLT  et  al.  v.  HOUSTON. 

(Sopreme  Court  of  Alabama.    Nov.  25,  1900l 
Bebearing  I>eni«d  Feb.  26,  191a) 

1.  TSOVEB  AHD  OONVEBSIOR  (i  82*)— Ft.EAD- 

IHQ — SUPFICIENCT. 

In  trover,  where  two  couats  showed  a  sin- 

f;]e  trcBpass,  and  one  a  single  coaversion,  al- 
eged  to  have  been  the  act  of  the  defendants,  the 
wronc  c<»nplained  of  was  chaiged  as  the  joint 
act  of  the  aefendants. 

iEd.  Note. — For  other  cases,  see  Trover  and 
CoaversloD.  Dec.  Dig.  S  32-*l 

2.  pLEAnino  ({  64*)— Bbfbbencb  froic  Onk 
Count  to  Anotheb— PEBiasaiBiurr. 

Specific  reference  from  one  count  to  an- 
other is  not  (mly  permissible,  but  often  proper 
to  avoid  unneceaaary  repetiticm  and  prolixity. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  {  118;  Dec  Dig.  fi  54.*] 

3.  Shjerists  and  Constablbs  (I  88*)- Ddtt 
TO  Levt  Attachuent  —  Possession  op 
Pbopeett- Pbesomption  op  Ownership. 

Where  a  sheriff  or  constable  seelnng  to  levy 
an  attachment  finds  personal  property  in  the 
possession  of  the  defendant  In  attachment,  be 
Is  eotltled,  In  the  absence  of  notice  to  the  con- 
trary, to  presume  that  the  person  in  posnesiiioa 
is  the  owner  of  the  property,  and  It  Is  his  duty 
to  levy  upon  it  accordmgly. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Gent  Dig.  SI  120-122;  Dec  Dig. 
8  88.*] 

4.  Attachicknt  (I  373*)— Wrongful  Levt- 
Plea — Defenses. 

In  an  action  in  trover  for  levying  an  at- 
tachment against  a  third  person  on  the  prop- 
erty of  plaintiff  in  attaclunent.  a  plea  feillng  to 
deny  that  defendants  had  notice  of  plaintiff^n 
claim  of  ownership  in  the  property  levied  on 
docs  not  state  a  defense. 

[Bd.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  {  1362 ;  Dec  Dig.  373.*] 

5.  Taovm  and  Cohvebsion  (S  46*)— Meas- 
UBB  OF  Damages. 

In  trover,  the  measure  of  damages  is  the 
value  of  the  i>roperty  at  the  time  of  the  con- 
version or  at  any  time  anbseguent  titereto  with 
interest 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Convezsion,  Cent  Dig.  H  263,  264 ;  Dec  Dig.  { 

6.  Dauaoes  (8  15*)— NBGoaEnoa— Measuu 
OP  Dauages. 

The  measure  of  damages  for  a  wrong,  the 
ranlt  of  mere  negligence,  is  compensation  for 
the  proximately  resulting  pecuniary  loss. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i  37;  Dec  Dig.  i  li*] 

7.  Tbsspass  (S  47*)— DAicAOEa-MBnTAi,  Suf- 
fering. 

Mental  suffering  establlBhed  as  the  proxi- 
mate and  natural  cwsequenoe  oC  a  trespasa  to 
property  committed  with  eirounstaneea  et  in- 
sult or  contumely  Is  a  proper  element  oi  the 
damages. 

[Ed.  Note.— For  other  cases,  see  nemaas. 
Cent  Dig.  i  128;   Dec  Dig.  1  47.*] 
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8.  TteSPAOB  <S  68*)— DjklUaW— iMBTKUCnONB 

— Rkfusaz.. 

In  an  action  for  trespass  to  property,  ac- 
companied by  insalting  and  BKravatiog  cir- 
camstances,  a  cha^e  requiring  tba  jury  to  find 
for  defendant  anleea  actnai  damages  wen  shown 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  §  151;  Dec.  Dig.  S  68.*] 

9.  Attachhxnt  (8  880*>— WBOHorui,  Lett— 

PkOPEBTY  of  WiTE  0»  DEFEnOAKT  —  IK- 

BIBUCTIONB. 

Id  trover  for  levying  an  attachment  against 
a  hnsband  on  the  property  of  the  wife,  where 
the  lery  In  part  was  upon  the  wife's  personal 
apparel  and  npon  famitnre  in  which  she  had 
toe  beneficial  ownership  subject  to  the  seller's 
title,  retained  for  secnilty,  a  charge  that  if  the 
Jury  found  that  the  property  was  in  the  pos- 
TCssion  of  plaintifTs  hnsband,  and  he  Instmcted 
the  oon^taue  to  go  and  take  charge  of  it,  then 
they  should  find  for  defendant,  was  properly 
refused,  since  the  husband  could  not  dispose  of 
the  wife's  property  without  her  consent. 

(Bd.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  S  1373;  Dec.  Dig.  I  380.*] 

10.  Atcachhint  a  S80*)— ^^narui.  Lbtt— 
Daiuoss— IlfSTBUCnONS. 

In  trover  for  levying  an  attachment  on  the 
property  ot  plaintiff,  where  the  evidence  re- 
qnired  the  snbmission  of  the  questions  whether 
plaintiff  was  entitled  to  damages  for  injured 
feelinn  or  In  the  way  of  smart  money,  a  chatge 
that  the  measure  of  damages  is  the  value  of  the 
hire  or  use  of  the  property  belonging  to  plain- 
tiff from  the  time  of  the  taking,  to  the  return 
the  same,  together  with  the  damage  to  the 
sam^  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  {S  1374,  1375;  Dec.  Dig.  |  380.*] 

11.  Davaoeb  (S  178*)— Mbhtal  Suitebino— 

DtBECT  PBOOF. 

In  trover  for  levying  an  attachment  a^tnst 
a  third  party  on  the  property  of  plaintiff,  it 
was  error  to  allow  plafntliF  to  testify  that  she 
snffered  and  nearly  worried  to  death  abont  It, 
since  mental  suffering  is  not  capaUe  of  being 
proved  by  direct  proof. 

[Ed.  Note^For  other  eases,  see  Damagu, 
Cent.  Dig.  |  472;  Dec  DigrFl7&*] 

Appeal  from  Clrcait  Court,  JTeffarwm  Cooo- 
ty:  A.  O.  Lane,  Judge. 

Action  by  Nellie  M.  Houston  against  J.  L. 
Mattlngly  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeaL  BOTeraed  and 
remanded. 

The  complaint  was  as  follows :  Count  1 : 
"PlalntlCt  dalms  of  tbe  defoidant  $3,000 
damages  for  wrongfully  takb^  the  following 
goodB  and  chattels,  the  property  of  plaintiff, 
to  wit :  [Here  fidlows  a  detailed  statement 
of  the  property  alleged  to  hare  been  wrong- 
ful^ tak^]**  Count  2:  "plaintiff  daims  of 
the  def^idant  18.000  damages,  for  that  on* 
to  wit.  December  IS,  1906,  defendants  with 
fcn?ce  and  arms  ortwed  rjpoa  the  premises 
of  plaintiff  at  Bessemer,  Ala.,  and  took  tbere- 
ftom  tb»  following  goods  and  chattds,  to 
wit,  the  goods  and  diattols  described  in  the 
first  count  of  the  complaint,  wrongfully  and 
malldonBly,  and  to  the  great  danuge  of 
pbUxtttC  nalntlff  avers  tliat  at  the  time  of 
said  taking  said  ifvoperty  was  used  by 
In  furnishing  a  home,  that  plaintiff  was  very 


m  and  away  flrem  home^  and  that  the  de- 
f«idant  Sellers,  at  the  inetanoe  and  procure- 
ment of  the  oth»  d^oDdant,  went  to  ber 
borne  aforesaid,  and  forcibly  entered  said 
house  and  removed  said  property;  that  the 
said  removal  of  said  property  caused  great 
annoyance.  Buffering,  and  mental  anguish  to 
the  plaintiff,  and  caiued  j^lalntlff  great  loss 
of  pn^>erty,  and  put  h«  to  great  Inconv^- 
lenoe,  to  her  damiy^  as  aforesaid."  Count 
8:  "Plaintiff,  claims  of  defendant  $8,000 
damages  for  Qie  conversion  them  on,. to 
wit,  the  16th  day  of  December,  1906,  of  the 
following  diattels,  to  wit,  ttte  same  property 
as  is  described  in  the  first  count  of  this 
complaint,  the  pnq^erty  of  the  plaintiff" 

The  demurrers  take  tlie  point  that  the 
complaint  states  no  cause  of  action,  and  be- 
cause It  is  not  shown  that  the  trespass  com- 
plained of  was  a  joint  trespass.  To  the  sec- 
ond and  third  counts  the  demurrers  take  the 
point  that  the  property  is  not  set  out,  and 
its  value  Is  not  stated. 

The  plaintiff  afterwards  amended  the  sec- 
ond and  third  counts  by  the  addition  of  the 
words:  "And  the  said  goods  and  (battels 
were  the  projwrty  of  the  plaintiff."  The 
pleas  were  not  guilty,  and  justification  un- 
der process,  the  substance  of  which  is  set 
out  tn  the  opinion. 

QThe  evidence  tended  to  show  that  the 
house  was  rented  from  J.  W.  Waldrop  as 
agent  for  Mrs.  K.  O.  Ware,  and  that  Mrs. 
Ware,  through  Waldrop,  made  the  affidavit 
and  procured  the  attachment  to  be  Issued  to 
enforce  collection  of  rent,  and  that  Mattlngly 
and  Sellers,  as  constable  and  deputy  con- 
stable, made  the  levy  under  the  attachment 
upon  the  goods  found  in  the  house,  which 
had  been  rented  to  Charles  M.  Houston.  It 
further  appears  from  the  testimony  that  at 
the  time  the  levy  was  made  neither  Houston 
nor  bis  wife  were  at  home,  that  the  house 
was  locked  up,  and  that  an  entrance  was  ob- 
tained by  forcing  the  lock  on  the  back  door. 
The  other  facts  sufflclently  appear  from  the 
(pinion  of  the  court 

The  following  charges  were  refused  to  the 
d^endant:  (ISE)  "The  court  charges  the  ju- 
ry mat  there  can  be  no  recovery  in  this  case 
for  annoyance,  suffering,  and  mental  an- 
guish of  the  plaintiff."  Charges  13,  14,  15, 
and  16  were  very  similar,  and  all  directed 
that  there  could  be  no  recovery  on  account 
of  inconvenience,  suffering,  or  mental  an- 
guish. (7)  "The  court  charges  the  jury  that 
there  can  be  no  recovery  of  anything  except 
actnai  damages;  and  If  you  find  from  the 
evidence  that  the  plaintiff  has  suffered  no 
actual  damages,  then  you  should  find  for 
the  defendant"  (10)  "The  court  diaiges  the 
jury  that  if  they  find  from  the  evidence  in 
this  case  that  the  property  in  Questloa  in  this 
case  was  In  the  possession  of  the  husband 
of  the  plaintiff,  and  he  Instructed  the  con- 
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stable  to  go  and  take  charge  of  said  prop- 
erty, tben  jtm  sbotdd  find  for  the  defend- 
ant** (18)  'TEbe  cpnrt  cbargee  the  Jury  tb&t 
the  measure  ct  damages  In  this  case  la  the 
value  of  the  hire  or  use  of  the  articles  of 
property  shown  to  have  been  the  property  of 
the  plaintiff,  from  the  time  of  tiie  taking  to 
the  retnm  of  the  same,  together  with  the 
damage  done  to  tiie  same,  provided  there 
was  any  damage  to  them." 

Bstee,  Jones  &  Welch,  for  appellants,  a 
B.  FoweU,  for  appellee; 

SAYRE,  J.  Waldrop,  as  agent  for  the 
owner,  had  sued  out  an  attachment  against 
Charles  M.  Houston  for  rent  In  arrears. 
The  attachment  was  levied  by  Mattlngly  and 
Sellers,  who  were  constable  and  deputy  con- 
stable, on  household  goods  In  the  house  oc- 
cupied as  a  reeldence  by  Houston  and  his 
wife,  the  appellee.  A  major  part  of  the 
goods  had  been  purchased  by  Houston  from 
the  Martin  Furniture  Company  on  the  in- 
stallment plan  with  title  reserved  in  the 
company.  Appellee  contended  that  the  goods 
Kought  from  the  furniture  company  had 
been  given  to  hor  by  her  husband.  After  a 
few  days  the  rights  of  the  furniture  com- 
pany and  Mrs,  Houston  were  recognized,  and 
audi  of  the  property  as  belonged  to  them  re- 
spectively was  restored  to  their  possession; 
but  in  the  handling  iDcldent  to  the  levy  some 
articles  b^onglng  to  Mrs.  Houston  had  been 
damaged  or  destroyed.  In  the  suit  which 
followed  Judgment  was  recovered  by  Mrs. 
Houston  on  a  complaint  containing  counts 
in  trespass  and  trover.  From  that  Judgment 
this  appeal  Is  prosecuted. 

There  was  no  error  In  the  rulings  of  the 
court  on  questions  raised  by  the  pleading. 
Two  counts  show  a  single  trespass,  one  a 
single  conversion  allied  to  have  been  the 
act  of  the  defendants.  The  only  reasonable 
lnterpretati(Hi  of  the  complaint  Is  that  the 
wrong  complained  ot  la  charged  as  the  Joint 
act  of  the  defendants  named. 

The  second  count  charges  an  ofFense 
against  "the  ftillowlng  goods  and  chattels, 
to  wit,  the  goods  and  chattels  described  In 
the  flrst  connt  of  the  complaint"  The  third 
describes  them  as  follows,  to  wit,  "the  same 
property  as  Is  described  in  the  flrst  connt 
of  this  complaint"  The  method  of  adopting 
the  avemumts  of  preceding  counts  has  been 
tolerated  by  this  court,  but  has  never  been 
approved  as  an  admirable  habit  In  pleading. 
Specific  reference  from  one  connt  to  another 
Is  a  different  thing.  It  is  not  only  permis- 
sible according  to  the  precedents,  but  often 
proper,  in  order  to  avoid  unnecessary  repeti- 
tion and  prolixity,  that  one  count  should 
refer  spedflcally  to  anothw.  Boblnson  v. 
Dmpunond,  21  Ala.  174 ;  Mardls  v.  Shackle- 
fOrd.  6  Ala.  483.  ^ere  Is  no  virtue  in 
forms  of  words.  The  language  used  In  these 
counts  Imports  more  than  a  mere  Incidental 
nferenca  to  the  pn^erty  described  in  the 


flrst  count  It  informed  the  defendant  of 
the  pnipose  of  the  pleader  to  proceed  In  the 
second  and  third  counts  for  a  wrong  to  the 
same  property  as  that  described  with  detail 
in  tiie  flrst  count  and  so  accomplished  the 
purpose  of  all  Reading.  Appellant's  Insists 
ence  Just  here  considered  was  r^tMtited  In 
some  of  the  charges  requested  In  the  court 
below,  but  to  no  better  effect 

Donurrer  to  the  second  plea  was  sustain- 
ed.  The  sobstance  of  the  plea  Is  that  the 
defendants  took  the  plaintiff's  goods  In  the 
Tray  of  ^levying  upon  theoa  while  acting  un- 
der authority  of  the  writ  of  attachment  and 
had  at  the  time  no  knowledge  of  plaintiff's 
ownership  of  the  property  which  was  Id  the 
possession  of  the  plaintllTs  husband,  the  de- 
fendant in  attadiment  and  that  the  prop- 
erty levied  upon  was  delivered  to  plaintiff 
as  so<m  as  she  made  known  her  claim  to  it 
Whai  a  sheriff  or  constable,  seeking  to  levy 
a  valid  writ  of  attachment,  finds  pmonal 
pn^rty  In  the  possession  of  the  defraidant 
In  attacbm«it  he  Is  aiUtled,  in  the  absence 
of  knowledge  or  notice  to  the  contrary,  to 
presume  that  the  person  in  possession  la  the 
owner  of  the  property,  and  It  la  his  duty  to 
levy  upon  It  accordingly.  Mnrphree  on  Sho^ 
Iffs,  I  966.  The  plea  falls  to  deny  that  de- 
fendants had  notice  of  plalntlfTs  daim  ot 
ownership  In  the  property  levied  on,  and  for 
that  reason  falls  short  <a  stating  a  valid 
defffliae.  It  Is  doubtful,  however,  whether 
the  demurrer  takes  this  point 

Charges  12,  18,  14,  15,  and  16,  refused  to 
the  defendant^  asserted  that  there  could  be 
no  recovery  on  account  of  plaintiff's  annoy- 
ance, suffering,  or  mental  anguish.  The  proih- 
<»ltlon  of  these  charges,  so  far  as  it  referred 
to  the  count  In  tmver,  was  correctly  stated. 
The  measure  of  recovery  under  that  count 
was  the  value  of  the  property  at  the  time  of 
the  conversion  or  at  any  time  subsequent 
thereto,  with  interest  Sharps  v.  Barh^,  114 
Ala.  861,  21  South.  490;  Curry  v.  Wilson,  4S 
Ala.  688.  But  In  tre^ass  damages  take  a 
wldw  range.  A  wrong,  the  result  of  mere  neg- 
llgence,  is  r^ted  by  awarding  compenaatlon 
for  the  proximately  resulting  pecuniary  loss. 
In  1  Sutherland  on  Damages,  I  86,  it  is  stated 
on  the  authority  of  White  v.  Dresser,  135 
Mass.  160,  46  Am.  Rep.  454,  that  Injured  feel- 
ings are  not  to  be  regarded  in  awarding  dam- 
ages for  wrongs  done  to  property  through 
gross  carelessness  (whldi  meaia  no  more  than, 
negligence) ;  no  act  or  word  of  insult  or  con- 
tumely or  any  Intentional  violation  of  plain- 
tiff's rights  being  shown.  For  intentional 
wrong  and  such  entire  laCk  of  care  as  raises 
the  presumption  of  a  consclons  Indifference 
to  consequences  punitive  damages  are  award- 
ed, of  course.  There  was  evidence  which.  If 
ft  found  credence  with  the  Jury,  Justified  the 
Jury  in  Imposing  damages  of  this  character. 
The  precise  question,  however.  Is  whether  an- 
noyance, suffering,  or  mental  anguish — whldi 
terms  It  seems  were  used  as  being  practically 
synonymous— caused      malicious  wnmg,  as 
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tlloBed  in  Oie  second  count  to  have  been  the 
caK,  are  to  be  compensated  for  as  actual 
damages,  or  whetiier  the  assessment  of  dam- 
aces  on  that  account  la  to  be  left  to  the  sound 
dlscretloD  of  the  jury  in  assessing  punitory 
damages.  It  was  said.  In  City  National  Bank 
T.  JeEfrles,  73  Ala.  183,  that  it  could  not  be 
denied  that  one  who  has  been  wrongfully  and 
vexatlonsly  attached  might  recover  for  his 
wounded  feelings.  We  do  not  doubt  that  in 
assGsalne  damages  for  a  trespass  to  property 
mental  snfferlng,  established  In  the  proof  as 
the  proximate  and  natural  consequence  of 
the  trespass  committed  with  circumstances 
of  Insult  or  contumely.  Is  to  be  taken  Into  ac- 
count and  compensated  as  a  matter  of  right. 
There  was  therefore  no  error  in  refasing 
these  charges  to  the  defendant. 

The  proposition  of  charge  7  refused  to  the 
defendant  has  been  more  than  once  denied  by 
this  court.  Alabama  a.  a  B.  R.  Co.  t.  Sell- 
ffs,  03  Ala.  9,  9  South.  S75,  SO  Am.  St  Rep. 
17;  Parker  t.  Mise,  27  Ala.  480,  62  Am.  Dec. 
T7&  We  are  not  aware  of  any  occasion  call- 
li«  tor  a  review  of  the  cases  in  which  It  has 
been  so  ruled. 

Charge  10  asserts  that  If  the  jury  should 
find  from  the  evidence  that  the  property  in 
question  was  In  the  possession  of  the  plalur 
tiff's  husband,  and  he  instructed  tbeccmstable 
to  go  and  take  diarge  of  it,  then  they  dionld 
Und  Cor  the  defenduits.  In  argument  it  Is 
said  that  the  poasesBlon  ot  the  husband,  his 
direction  to  take  the  ptf^wrty,  and  its  subse- 
quent return  to  the  wife  on  discovery  that  It 
beloneed  to  her,  relieved  the  defendants  of 
any  liability  as  for  wrong  done.  But  as  to  a 
part  of  the  pn^ierty  the  possession  shown  in 
efldence  was  not  the  mere  possession  spoken 

in  the  charge.  It  was  materially  qualified 
by  attendant  clrconurtances.  The  <Aiarge  pre- 
termita  all  couBlderation  of  those  clrcamston- 
tts  which  informed  the  defendants,  In  the  ex- 
ercise of  reasonatde  prudraice,  that  the  bus- 
band's  possession  watf  apedous  only.  Fosses- 
don  without  more,  such  possession  as  was  re- 
fined to  in  the  charge  la  evidence  of  owner- 
ahlp;  but  it  Is  prima  fade  only.  Where  hus- 
band and  mite  live  together,  and  his  posses- 
sion is  woAed  out  by  wteveaoa  to  hla  general 
dooilnance  of  the  hous^Id,  as  was  the  ease 
here,  the  defendants  when  making  the  levy 
could  not  Justly  or  becomingly  extend  his 
PossessloD  to  the  wife's  personal  appareL 
The  levy  in  part  was  upon  the  wife's  apparel, 
farther,  tiiere  was  evidence  tffiidlng— how 
stnn«ly  we  wHI  not  say— to  show  the  wife's 
benefldal  ownership  of  the  furniture  pur- 
tbuea  from  the  ftimiture  cranpany  subject 
to  Oie  company's  tiOe  retained  tor  security, 
and  that  the  husband  ordered  it  to  be  re- 
stored to  tti«  furniture  company.  The  hus- 
band could  not  diqKMW  of  the  wlfe^i  property 
wltiiout  her  consent  In  either  of  the  ways 
hne  supposed  to  have  been  shown.  The 
^rge  did  not  fairly  present  the  phase  of  the 


case  with  which  it  dealt,  and  was  properly 

refused. 

Charge  18  upon  which  the  appellant  insists 
states  the  rule  for  the  admeasuremeut  of 
damages  in  trespass  de  bonis  asportatls  as  It 
was  stated  In  Fldds  v.  Williams,  91  Ala.  602, 
8  South.  808,  exc^t  that  it  omits  all  mention 
of  circumstances  of  aggravation,  which  la  to 
say  the  charge  assumes  that  there  was  no 
evidence  to  warrant  the  assessment  of  dam- 
ages for  Injured  feelings  or  to  the  way  of 
smart  money.  As  the  case  must  be  tried 
again,  we  prefer  not  to  go  Into  details  to 
show  that  there  was  such  evidence.  Suffice 
It  to  say  there  was  evidence  which  required 
the  submission  of  these  questions  to  the  jury, 
and  there  was  no  error  In  refusing  the  charge. 

Plaiutift,  being  examined  as  a  witness,  was 
asked:  "State  whether  or  not  you  suffered 
any  by  reason  of  the  defendants  taktog  the 
property  involved  In  this  case.**  After  objec- 
tion overruled  and  exertion  reserved,  she 
answered:  "Certainly,  I  suffered;  I  was  near- 
ly worried  to  death  about  It."  ThJs  -was  er- 
ror. The  matter  sought  to  be  proved  Is  not 
capable  of  direct  proof  under  the  rule  which 
has  long  prevailed  In  this  state.  The  admis- 
sion of  testimony  very  nearly  In  Identical 
language  was  held  to  be  reversible  error  to 
City  National  Bank  v.  Jeffries,  supra.  The 
complaint,  the  course  of  the  examination,  and 
the  question  itself  clearly  indicated  plaintiff's 
purpose  to  establish  by  the  question  a  case  of 
mental  suffering.  This  could  not  be  done  in 
the  manner  attempted.  We  feel  safe  In  the 
conclusion  that  the  objecttonable  purpose  of 
the  question  was  entirely  clear,  that  the  evi- 
dence elicited  by  It  was  not  free  of  Injurious 
consequence  to  the  case  of  dtfendants,  that 
the  objection  should  have  been  sustained  in 
the  form  In  which  It  was  stated,  and  that 
for  the  error  here  shown  the  judgment  ought 
to  be  reversed  on  the  appeal  of  all  the  de- 
fendanta. 

Reversed  and  remanded. 

DO^VDEL^  C  J.,  and  ANDERSON  bjA 
EVANS,  JJ.,  concur. 


BROYLES  V.  CETNTRAIi  OF  GEOBOIA  RT. 
CO. 

(Supreme  Court  of  Alabama.    Dec.  16,  IflOft 
Rehearing  Denied  Feb.  26,  1910.) 

1.  CABRIBBS  (I  314*)— INJUBIBS  TO  PaSSENOBS 

—Pleading— Relation  of  Parties. 

A  count,  in  a  complaint  against  a  carrier 
for  injuriea,  which  chargea  simple  negligence 
and  faiJa  to  abow  that  plaintiff  was  rifrhtfully 
in  the  car.  ia  insufficient,  since,  if  plaintiff  were 
a  trespasaer,  defendant  owed  only  the  doty  not 
to  wantonly  injure. 

[Ed.  Note.— For  other  caaeri,  see  Carriers. 
Cent  Dig.  S8  1278,  1275;  Dec.  Dig.  !  314.*] 

2.  Oabuebs  (I  314*)— INJUBIES  TO  Pabsenobb 

—  COBSTBUcriON  OF  PLEADING  —  NeOLI- 
QENCE  CBABOKD. 

A  count,  in  a  comj^nt  against  a  carrier 
for  Injuries,  alleging  that  the  wreck  was  canasd 
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by  the  grods  or  recklew  Qe£:1igeDce  of  defend- 
ant, and  that  said  gross  and  reckless  negligence 
consisted  in  allowing  rotten,  uDSonnd,  and  in- 
secure crosB-ties  to  remain  ander  tbe  rails  of 
said  road,  etc.,  chat^ea  only  simple  negligence, 
and  hence  a  failure  to  aver  that  plaintiff  was 
rightfully  on  the  train  makes  tbe  count  demurs 
rable. 

[Ed.  Note.— For  other  cares,  see  Oarriers, 
Cent.  Diff.  fS  1273,  1275.  1275^ ;  Dec.  Dif.  1 
S14.*] 

3.  Cabbikm  (I  289*)  —  Riding  ow  Pabs  — 
Fbaud  on  GabbiSb— Recotebt  tor  Inju* 

BIBS. 

Where  plaintiff,  with  her  mother,  enters  a 
train,  and  on  demand  for  tan  the  mother  gives 
a  pass,  issued  for  others,  which  the  conductor 
takes,  a  fraud  ia  practiced  on  the  carrier,  and 
tbe  plaintiff  is  a  trespasser  ou  tbe  train,  even 
though  she  did  not  know  aboat  the  pass,  and 
hence  she  could  not  recover  for  ioJurleB  result- 
ing from  simple  negligence. 

[Ed.  Note.— For  other  caoeo.  see  Oarriers, 
<>nt.  Dig.  S  075;  Dec.  Dig.  I  230.*] 

4.  Appeal  and  Ebbob  (I  1(M0*)— Habicu»s 

OBBOB— PUADINO. 

Error  in  sustaining  a  demurrer  to  a  repli- 
cation to  a  plea  is  harmless,  where  the  replica- 
tion contained  the  same  averments  as  were  con- 
tained In  a  count  in  the  complaint,  and  a  gen- 
eral issue  was  filed  to  that  count. 

[Ed.  Note.— For  other  cases,  see  Appeal  &nd 
Error,  Cent  Dig.  S  4095;  Dec.  Dig.  S  1040.*] 

6.  PLEADIRG  (I  166*)— FLEADIMO  IN  A  dSOLE 

— Repucation, 

It  is  not  proper  pleading  to  reply  to  a 
plea,  where  a  defect  is  nought  to  be  reached 
which  could  have  been  reached  by  a  demurrer 
to  the  plea. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  321 ;  Dec.  Dig.  §  165.*] 

6.  Evidence  (S  151*)— UncouirunicATED  In- 
tention. 

A  witness  may  not  testify,  on  the  Issue 
wlietber  she  knew  that  she  was  riding  on  a 

Kia  fnmisbed  by  her  motber,  that  she  would 
ve  gone  If  her  mother  had  not  said  anything 
about  the  pass,  since  a  witness  cannot  testify 
as  to  uncommunicated  motives  or  intentions, 
and  for  the  same  reason  sach  witness  could  not 
testify  that  she  would  have  paid  her  fare  if 
demanded,  and  that  abe  had  money  to  pay  her 
fare  if  demanded. 

[Ed.  Note.— For  other  cases,  flee  Evidence, 
Cent.  Dig.  {  440 ;  Dec  Dig.  S  151-*] 

7.  Cabbiers  f§  246*)— Injubieb  to  Passbnoeb 
— ADuiEsiBiurr  or  Evidence. 

Where  a  carrier  claimed  that  plaintiff, 
suing  for  Injuries,  was  not  a  passenger  because 
she  was  riding  on  a  pass  issued  to  another,  a 
question  to  plaintiff  as  a  witness,  whether  it 
was  coatomary  for  her  to  ride  on  a  pass,  is 
properly  excluded,  since  it  did  not  cover  the 
issae. 

[Ed.  Note. — For  other  cases, .  see  Oarriers, 
Oent.  Dig.  I  1296;  Dea  Dig.  f  246.*] 

8.  Evidence  (i  151*)— Suppositions. 

Od  an  issue  of  uie  right  to  ride  on  a  pass, 
a  witness  may  not  testify  whether  she  thought 
abe  bad  a  right  to  ride  on  tbe  ^ss,  as  uocom-' 
municated  thoughts  or  suppositions  cannot  be 
testified  to.  ' 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  I  440;  Dec.  Dig.  {  161.*] 

a  OABSmS  (I  246*)— iNJQBtBfl  TO  PaSSBN- 
QE»— AdUISBIBILITT  OF  BVIDENOR. 

Whtre  a  carrier  claimed  that  an  injured 
passenger  was  a  trespasser  because  riding  on  a 
pass  issued  to  another  given  to  the  conductor 


by  plaintiff's  mother,  who  was  sitting  be«id«* 
her,  it  is  proper  to  ask  the  coadoctor  whether 
he  knew  that  ths  plaintiff  and  her  moOier  were 
known  by  him  to  be  the  persons  to  whom  the 
pass  was  issued,  since.  If  they  were  not,  they 
would  be  trespassers,  and  not  passengers. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1296;  Dec  Dig.  |  246.*] 

10.  Cabbiebs  (I  317*>— Relation  or  Pasties 
—Evidence. 

Where  the  Issoe  was  whether  persons  rid- 
ing on  a  train  were  trespassers  because  riding 
on  a  pass  which  was  issued  to  others,  the  con- 
ductor of  the  train  may  properly  testify  as  to 
what  a  passenger  most  have  to  entitle  him  to 
ride. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1296;  Dec  DiM  817.*] 

11.  Evidence  (|  121*)— Res  Gest,s— Passen- 
QEB  Riding  on  Pass. 

Where  a  carrier  claimed  that  one  injured 
while  riding  on  a  tnin  was  a  trespasser  be- 
cause riding  <m  a  pass  not  issued  to  her  or  her 
mother,  who  was  traveling  with  her,  the  con- 
ductor may  testify  as  to  whether  the  mother  Id 
handing  tbe  pass  to  the  condactor  Indicated  for 
whom  she  was  tendering  the  pass,  as  it  was 
part  of  the  res  gestae. 

[Ed.  Note.— For  other  cases,  see  EMdence. 
Cent  Dig.  If  807.  322,  326:  Dec  Dig.  S  121.*] 

12.  Cabbiebs  (|  817*)— Injitbtbs  to  Pa88b:n- 
OEB  —  Riding  on  Pass  —  CoHPmHcr  of 
Evidence. 

Where  a  carrier  dalmed  that  one  injured 
while  riding  on  a  train  was  a  trespasser  be- 
cause riding  on  a  pass  not  Issued  to  her,  the 
conductor  may  be  properly  questioned  as  to 
whether  he  agreed  to  let  plaintiff  ride  without 
paying  her  fare  or  showing  some  other  right 
to  ride  in  the  traiUj  and  whether  he  had  any 
right  to  permit  plaintiff  to  ride  without  pay- 
ing her  fare  or  being  provided  with  a  pass,  since 
it  was  competent  to  show  that  the  conductor 
did  not  knowingly  pemdt  plaintiff  to  ride  on  a. 
pass  not  issued  to  ber. 

[Ed.  Note. — For  other  cases,  see  Oarrieia, 
Cent  Dig.  I  1296;  Dec  Dig.  |  317.*] 

13.  Cabbiebs  (8  317*)— Injuries  to  Passen- 
QEE— Right  to  Ride  on  Pass— Evidence. 

Where  a  carrier  claims  that  one  injured 
while  riding  on  a  train  was  a  trespasser,  be- 
cause riding  on  a  pass  not  Issued  to  her,  which 
pass  was  given  to  the  conductor  hw  her  mother, 
who  was  traveling  with  her,  testimony  of  the 
conductor  that  the  mother  stated  that  she  was 
giving  the  pass  for  ber  daughter  as  well  as 
herself,  in  tones  loud  enough  for  her  daughter 
to  hear,  is  not  subject  to  a  general  objection 
that  it  was  incompetent  immatKial,  and  ir^ 
relevant. 

[Ed.  Note.— For  other  cues,  sea  OarrieiB, 
Cent  Dig.  I  1296;  Dec.  Dig.  f  S17.*J 

14.  Oabriebs  (8  317*)— Injubieb  to  Passen- 
OBB— Riding  on  Pass. 

Where  the  issue  was  whether  one  injured 
while  riding  on  a  train  was  a  trespasser,  be- 
cause riding  on  a  pass  issued  to  another,  the 
conductor  may  testify  whether  lie  was  under 
du^  to  compel  passengers  to  identify  themselves 
as  the  persons  named  in  the  passes. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  8  1296;   Dec  Dig.  {  317.*] 

15.  Cabbiebs  (S  239*)— Relation  or  Pasties 
—Presumptions. 

Ordinarily,  where  a  perscm  boards  a  train 
with  money  sufficient  to  pay  liis  fare,  it  will 
be  presumed  that  he  lutenda  to  pay  his  fare 
until  his  fare  is  demanded,  unless  his  conduct 
should  be  such  as  to  show  that  he  was  trying 
to  evade  a  demand  being  made  on  him,  by 


•For  otbar  cases  sm  same  teple  and  aactton  NUMBER  In  Dec  *  Am.  Digs.  IMff  to  Aata,  ft  Bwortar  Ia<«ns 


Digitized  by 


Google 


BROTLES  r.  CENTRAL  OF  GEORGIA  BT.  00. 


83' 


■ecretioe  himself  or  otherwlBe;  bat,  if  he  fails 
to  pay  after  demand  and  opportuuity  to  iwy, 
tbe  presnmptlon  ceases. 

[Ed.  Note^FoT  other  cases,  see  Ceniers, 
Cent.  Dig.  |{  974,  975;  Dec.  Dig.  f  239.*1 

Appeal  from  City  Conrt  of  Birmingham; 
E.  A.  Shupe,  Judge. 

Action  by  BITS.  Mamie  Broyles  against  the 
Central  of  Georgia  Railway  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed* 

The  complaint  iras  as  follows:  Count  2: 
"Plaintiff  claima  of  the  defendant  the  like 
mm  of  920,000  as  damages,  for  that  hereto- 
fore, to  wit;  on  or  abont  the  14th  day  of  No- 
Tember,  1906,  the  defendant  was  engaged  In 
carrying  passengers  for  hire  between  Blrm- 
Ingfaam,  Ala.,  and  Montezuma,  Ga. ;  that  on 
or  about  said  date  the  plaintiff  entered  a  car 
on  one  of  defendant's  trains,  in  the  city  of 
Birmlngtiam,  Mtu,  and  while  riding  therein, 
and  while  the  said  car  was  at  or  about  Kelly- 
ton,  Ala.,  the  said  car  became  wrecked  or  de- 
railed, and  as  a  result  thereof  the  plaintiff 
was  thrown  against  a  portion  of  said  car  in 
whldi  she  was  riding,  and  was  bruised,  maim- 
ed, wonnded,  and  Injured  internally  and  ex- 
ternally, and  as  a  result  thereof  she  has  been 
caused  to  suffer,"  etc.,  a  catalogue  of  which 
Is  glTto.  Tlie  arermrats  in  counts  A  and  B 
as  to  negUgence  an  BulOciently  set  out  In  the 
opinion. 

Tbe  following  pleas  were  filed:  (1,  2,  and 
S)  The  general  issue.  (4)  "Vor  further  an- 
swer to  each  of  the  counts,  separately  and 
seraally,  defendant  says  that  when  plaintiff 
presented  herself  as  a  passenger,  and  got  u^n 
defendant's  train  at  Birmingham,  she  had 
in  her  possession,  or  her  mother,  with  whom 
she  was  at  the  time,  and  who  undertook  to 
arrange  for  the  transportation  of  plaintiff, 
had  in  her  poesesslon,  a  pass  issued  by  de- 
fendant to  one  Mrs.  J.  F.  SI  over  and  daugh- 
ter; and  the  plaintiff,  or  her  mother,  Mrs. 
Little,  presmted  said  pass  to  the  defendant's 
conductor  without  disclosing  that  the  plain- 
tiff and  Mrs.  Little  were  not  tbe  parties  men- 
tioned, described,  and  referred  to  in  said 
pass,  tmt  aajf  they  were  the  parties  entitled 
to  ride  thereon;  and  d^endant  says  that 
plaintiff  was  not  Mrs.  J.  F.  SlOTer,  or  Mrs. 
Slorer's  daughtw,  and  was  not  entitled  to 
ride  on  said  pass,  and  had  no  other  right  to 
be  on  said  train,  and  was  accepted  as  a  pas- 
senger and  carried  upon  said  train  upon  the 
said  condnct  or  act  of  the  plaintiff  or  her 
mother  In  presenting  said  pass  to  the  defend- 
ant's otrndoetor,  and  the  belief  of  defendant's 
semnt  ta  diai^  said  train  that  plaintiff 
was  one  of  the  persons  entitled  to  ride  on  the 
pass  issued  to  Mrs.  J.  F.  Slover  and  daugh- 
ter; and  defendant  avers  that  its  serrants 
or  agents  did  not  know  that  plaintiff  was  not 
ime  <tf  tbe  persons  entitled  to  ride  on  said 
pass;  and  defendant  says  that  the  plaintiff 
neither  paid  nw  offered  to  pay  anything  for 


her  transportation  of  said  train  from  Birm- 
ingham to  Kellyton."  Plea  5  sets  up  the  same 
state  of  facts,  and  alleges  that  tbe  pass  en- 
titled Mrs.  ^lorer  and  daughter,  and  no  one 
else,  to  ride  thereon,  and  was  not  Intended 
for  the  use  of  the  plaintiff,  and  did  not  entitle 
her  to  ride  thereon,  and  avers  that  the  plain- 
tiff was  neither  Mrs.  SloTer  nor  her  daughtw. 
Plea  7  is  in  all  respects  similar  to  the  other 
two. 

The  following  replications  were  filed  to  the 
pleaa:  (1)  "That  If  any  pass  or  authority 
for  being  upon  said  train  was  presented  to 
or  accepted  by  the  conductor  or  agent  of  de- 
fendant, and  was  a  pass  or  authority  for  an* 
other  to  ride  np<m  the  said  train  other  than 
plaintiff's  mother  or  herself,  it  was  without 
the  knowledge  of  plaintiff."  (2)  "Plaintiff 
says  that  she  entered  upon  plalntlfPs  train 
at  Birmingham,  intending  to  be  a  passenger 
thereon  from  Birmingham  to  Montezuma, 
Oa. ;  that  she  was  in  company  with  her  moth- 
er, who  had  the  said  pass  or  token ;  that  she, 
the  plaintiff  did  not  have  possession  of  said 
pass  or  token,  and  did  not  deliver  the  same 
to  the  conductor  or  agent  of  defendant ;  but 
that  her  mother  had  tbe  said  pass  or  token, 
and  delivered  the  same  to  the  said  conductor 
or  agent  of  the  defendant,  and  that  the  said 
conductor  or  agent  received  the  same.  Plain- 
tiff avers  that  she  went  upon  said  train  or 
car  In  good  faith,  believing  that  she  had  a 
right  to  be  ttiere  as  a  lussenger,  and  not 
knowing  that  she  had  no  right  to  be  received 
as  a  passenger  upon  said  train  or  car  under 
said  token  or  pass,  and  that  said  emdnctor 
or  agmt  of  tbe  defendant  received  from  plain- 
tiff the  sum  ot  $1  for  the  right  to  ride  on 
said  car  or  train." 

Arthur  L.  Brown,  for  appellant  London 

Se  Fitts,  for  appellee. 

EVANS,  J.  This  action  was  brought  by 
the  appellant,  Mrs.  Mamie  Broyles,  against 
appellee,  the  Central  of  Georgia  Railway  Com- 
pany, seeking  damages  for  personal  Injuries 
sustained  by  her  while  on  one  of  the  regular 
passenger  trains  of  defendant  en  route  from 
Birmlngliam,  Ala.,  to  Montezuma,  Ga.  The 
train  was  derailed  near  Kellyton,  Ala.,  and 
plaintiff  sustained  injuries  by  reason  th««of. 
There  are  22  assignments  of  error  by  ai^el- 
lant  to  the  rulings  of  the  court  below  upon 
the  pleadings  and  the  evidence. 

The  demurrer  to  second  count  of  complaint 
was  properly  sustained,  fiald  count  charges 
only  simple  negligence  and  does  not  show 
that  plaintiff  was  rightfully  in  the  car  of  de- 
fendant Construing  said  count  most  strong- 
ly against  the  pleader,  as  the  law  requires, 
we  must  conclude .  therefrom  that  plaintiff 
was  a  trespasser,  and,  therefore,  that  defend- 
ant owed  her  no  duty  except  not  to  willfully, 
wantonly,  or  Intentionally  injure  her.  Beyer 
V.  Louisville  &  Nashville  Railroad  Co.,  114 
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Ala.  429,  21  Sootb.  052 ;  James  M.  Brown  ft 
Ckx.  et  al.  T.  Scarboro,  97  Ala.  816,  12  South. 
289. 

The  demnrrer  to  coants  A  and  B  were 
properly  sustained  for  the  same  reasons  above 
gfren  for  sustaining  demurrer  to  count  2. 
The  allegations  of  count  A  as  to  n^llgence 
are  as  follows:  "PlalntUT  avers  that  said 
wreck  or  derailment  was  caused  or  brought 
about  by  the  gross  or  reckless  negligence  of 
dAfendant,  its  agents,  servants,  or  employ^ 
vfhllst  engaged  in  or  about  the  duties  of  their 
employment  And  plaintiff  avers  that  said 
gross  and  redfless  negligence  consisted  In 
tills,  to  wit,  that  rotten,  unsound,  and  inse- 
cure  cross-ties  were  allowed  to  remain  under 
the  rails  of  said  road  at  the  place  where  said 
wreck  or  derailment  occurred,  and  that  said 
track  was  In  an  unsafe  Cfmdltion,  thereby 
c&using  said  wreck  or  derailment  of  said  train 
when  passing  over  said  defective  track.  Plain- 
tiff avers  that  the  injuries  so  received  by  her 
were  proximately  caused  by  said  gross  and 
reckless  negligence."  We  are  of  opinion  that 
the  facts  as  set  out  in  said  count,  When  cwi- 
■trued  most  strongly  against  the  pleader,  do 
not  constitute  anything  amounting  to  willful- 
ness or  wantonness.  This  court  could  uot  say 
that  an  occasional  rotten,  unsound,  and  Inse- 
cure cross-tie  amounted  to  willfulness  or  wan- 
tonness ev&a  it  known  to  defendant  We 
would  not  be  understood  as  saying  that  cross- 
ties  might  not  be  rott^  unsound,  and  Inse- 
cure to  sufficient  extent  In  number  and  de- 
gree to .  constitute  wantonness  and  willful- 
nesB  to  run  a  passenger  train  over  them  at 
sufficient  rate  of  speed.  But  what  we  say  Is 
Uiat  the  averments  in  said  count  A,  constru- 
efl  as  the  law  construes  them,  do  not  make 
a  case  of  wantonness  or  willfulness.  We 
therefore  construe  said  count  to  allege  that 
plaintiff  was  a  trespass^  on  said  car  and 
was  injured  tho  simple  negligence  at  de- 
fendant 

We  think  that  count  B  is  subject  to  the 
same  criticism  as  count  A.  The  averments  in 
both  counts  A  and  B  constitute  simple  neg^l- 
g^oe.  Stringer's  Case,  99  Ala.  410, 13  South. 
75 ;  K.  a,  M.  ft  B.  R.  B.  Co.  v.  Crocker,  90 
Ala.  412,  U  South.  262;  L.  ft  N.  R.  B.  Go. 
T.  Barker,  06  Ala.  485.  11  South.  453. 

Demurrers  to  pleas  4,  0.  and  7  were  prop^ 
tr  overruled.  The  pleas  dearly  allege  facts 
ahovring  that  the  plaintiff  practiced  a  fraod 
upon  dAfoidant;  or  her  mother,  acttog  tot 
her,  practiced  n  &aud  upon  defendant;  and 
plaintiff  was  enjoying  the  benefits  of  sudi 
fraud,  at  the  time  she  received  the  injuries 
cconplained  of,  and  after  the  conductor  In 
diarge  ot  the  train  had  demanded  her  fare. 
Sndt  Mog  the  case,  defoidant  was  nnd»  no 
duty  to  carrjr  plaintiff  as  a  passenger,  and 
the  relatlcni  of  passmger  and  carrier  did  not 
exist,  and  plaintiff  was  a  trespasser.  If  there 
are  anj  defects  in  said  plea^  they  are  not 
pointed  out  by  ttie  demnrrer. 

The  demurrer  to  r^llcatlon  1  was  wdl 
taken  and  properly  sustained.  If  the  other 


matters  set  up  In  the  pleas  were  true,  it  is 
manifestly  Immaterial  whether  she  knew  or 
did  not  know  the  matters  set  up  in  said  repli- 
cation. If  plaintiff's  mother  was  acting  as 
her  agent  in  tendering  said  pass  for  plaintiff, 
she  cannot  be  heard  to  say  that  she  did  not 
know  the  contents  thereof  and  thereby  es- 
cape the  consequences  of  such  fraud. 

If  there  was  error  In  sustaining  demurrer 
to  replication  2,  it  was  error  without  Injury, 
in  so  much  as  said  replication  is  a  substan- 
tial reproduction  of  the  allegations  of  count 
EI  of  the  complaint  so  far  as  said  replication 
undertakes  to  show  the  right  of  plaintiff  to 
be  upon  defendant's  train.  The  plaintiff  had 
the  full  benefit  ot  the  matter  there  pleaded 
In  the  issue  raised  by  the  general  Issue  filed 
to  said  count  EL  Pleas  4,  5,  and  7  were  pleas 
In  confession  and  avoidance,  confessing  all 
of  said  count  exc^t  that  part  which  is  re- 
produced in  replication  No.  2.  If  said  pleas 
were  not  a  sufficient  answer  to  count  E,  the 
defect  should  have  been  pointed  out  by  prop- 
er demurrer  to  said  pleas  as  an  answer  to 
that  count  To  allow  that  kind  of  pleading 
would  be  pleading  in  a  circle,  and  there  would 
be  no  end  to  it  The  court  of  Its  own  mo- 
tion, would  have  a  right  to  eliminate  It  as  a 
waste  of  time. 

Tbe  plaintiff,  testifying  for  herself,  stated: 
"I  did  not  request  Mrs.  Little  to  get  or  fur- 
nish me  with  a  pass  or  transportation,  be- 
cause I  would  ,  have  gone  if  she  had  not 
said  anything  about  a  pass."  On  motion  of 
defendant  the  words,  "because  I  would 
have  gone  If  she  had  not  said  anything  aliont 
a4)asB,"  were  stricken.  It  has  been  so  ottea 
decided  by  tbls  court  that  a  witness  can- 
not testify  to  his  uncommuntcated  mottve  or 
intention  that  we  deem  it  unnecessary  to 
cite  anthoritles.  Uncommuntcated  Intention 
or  purpose  is  an  inferential  fact  not  capable 
of  direct  proof,  bnt  must  be  Inferred  from 
facts  proven. 

Plaintiff,  testifying  for  herself,  was  asked 
by  her  attorney,  "I  will  ask  you  If  you  had 
money  to  pay  your  fare  If  It  had  been  de- 
manded." Witness  had  bew  allowed  to 
testis  that  she  had  with  her  a  certain 
amount  of  money,  and  she  could  not  testify 
to  her  secret  intentions  or  purposes.  The 
court  properly  sustained  the  objection  to 
the  question.  So,  also,  to  the  following  ques- 
tion asked  plaintiff  bj  hw  attorn^:  "I  will 
ask  yon  Theth«r  or  not  you  would  have  been 
willing  to  have  paid  your  fare  If  it  bad  been 
draiandedf 

The  court  also  im)perly  ruled  in  sustaining 
objection  to  the  following  question  propound- 
ed to  plaintiff  by  her  counsel :  **I  will  adc  you 
If  it  vraa  not  customary  for  you  all  to  ride 
im  passes."  The  qnesthm  did  not  |0  far 
oiongh  to  state  a  custom  which  voold  in- 
clude the  ^«sent  case ;  that  ta,  to  ride  upon 
passes  issued  tor  othw  petq^le  and  upon 
which  plaintlfl  and  her  mtttber  had  no  right 
to  ride,  and  that  It  was  done  with  tlie  know^ 
edge  and  consent  of  the  prefer  authorities 
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or  tbfi  defmdant  corporation.  So,  also,  were 
objections  properly  sustained  to  the  follow- 
ing questions  asked  the  same  witness  by  her 
counsel:  "Did  yon  know  of  your  mother 
harlnx  a  pass  before  tbls  time  over  this 
road?"  Whether  she  did  or  not  was  clearly 
Immaterial.  So,  also,  the  following  queetlon 
asked  the  same  witness  by  her  counsel:  "I 
will  aak  you  whetlier  yon  supposed  or  thought 
when  you  boarded  the  car  that  yon  had  a 
right  to  ride  on  the  pass  which  was  held  by 
your  mother."  Uncommunicated  thoughts 
and  suppositions  cannot  be  testified  to. 

The  defendant  asked  his  witness  T.  L. 
Gordy,  the  conductor  who  took  up  the  fares 
upon  tblB  occasion,  *'At  tiie  time  the  pass 
was  handed  to  you,  was  any  Information 
given  yon  that  the  plalntlfT  was  not  the  per- 
son named  In  the  pass?"  The  plalntlfC  ob- 
jected to  this  question,  and  the  court  over- 
ruled the  objection,  and  plaintiff  excepted  to 
the  mllDg  of  the  court  We  think  the  court 
properly  overtnled  tbe  objection.  If  the 
mothOT  of  plaintiff  and  tbe  plaintiff  were 
not  known  to  witness,  and  the  mother  band- 
ed to  witness  a  pass  in  due  and  proper  form, 
properly  signed,  and  pointed  out  plaintiff, 
■who  was  sitting  on  the  same  seat  with  her, 
as  one  of  tbe  persons  to  ride  upon  said  pass, 
tbe  conductor  liad  the  right  to  presume  that 
the  mother  and  plaintiff  were  the  persons 
named  In  said  pass;  and  to  hand  in  such  a 
pass  and  conceal  their  Identity  their  si- 
lence was  a  fraud  and  was  entirely  relevant 
to  issues  raised  by  the  fourth,  fifth,  and 
seventh  pleas.  The  plaintiff  moved  to  ex- 
dnde  tbe  following  testimony  of  the  witness 
Gordy:  "Yon  have  to  have  a  ticket,  cash 
fare,  or  pass,  or  something  the  conductor 
can  turn  Into  headqnarters,  showing  that 
that  passenger  was  entitled  on  that  train." 
Tbe  alKive  was  In  answer  to  the  following 
qoestion:  "What  must  a  passenger  have  to 
entitle  lilm  to  ride  on  the  train?"  The  ques- 
tion was  also  objected  to,  but  the  overruling 
of  the  objection  is  not  assigned  as  error. 
There  was  no  error  In  refusing  to  exclude 
said  testimony.  The  conductor  of  a  train, 
whose  duty  It  Is  to  determine  who  are  pas- 
sengers and  who  are  not.  Is  presumed  to 
know  what  a  passenger  must  have  in  order 
to  entitle  him  to  ride  on  the  train  and  there- 
by become  a  passenger,  and  that  is  one  of 
the  material  Inquiries  In  this  case.  De- 
fendant asked  the  witness  Gordy  the  fol- 
krwlng  questions:  "At  the  time  the  elderly 
lady  handed  you.  the  pass,  how,  If  In  any 
way.  did  she  Indicate  for  whom  she  was  ten- 
dering tbe  pass?"  The  objection  to  this  ques- 
tion was  pr<q>erly  overruled,  as  it  would  nat- 
urally call  for  evidence  entirely  legal  and 
proper.  It  called  for  evidence  as  to  a  part 
of  tbe  actual  transaction  whereto  defendant 
was  allowed  to  ride  upon  said  train.  It 
was  a  part  of  the  res  gestae. 

Defendant  asked  tbe  witness  Gordy,  "Did 
yon  agree  for  her  to  ride  without  paying 
her  fare?*   Th*  objection  to  this  question 


was  properly  overruled  becanse  It  was  In- 
quiring as  to  right  of  plaintiff  to  be  upon  the 
car,  as  was  also  objection  to  the  following 
question  and  for  the  same  reason:  "I  will 
aak  you  If  yon  agreed  for  the  plaintiff  to 
ride  without  paying  her  fare,  or  showing 
some  other  right  to  ride  on  the  train."  AlsQ, 
the  objection  to  the  following  question:  *i 
will  ask  you  under  the  rules  of  tbe  company 
If  you  bad  any  right  to  permit  plaintiff  to 
ride  without  she  was  paying  her  fare  or  be- 
ing provided  with  a  pslbb."  If  any  inference 
could  arise  from  the  evidence  that  he  was 
knowingly  permitting  her  to  ride  without 
paying  fare  or  having  a  pass,  then  it  was 
proper  to  show  that  he,  as  agent  of  defend- 
ant, had  no  such  authority  whereby  he  could 
establish  the  relation  of  carrier  and  passen- 
ger between  defendant  and  plaintiff.  It  was 
evidently  competent  under  tbe  Issues  of  this 
case  that  Its  agent  did  not  knowingly  con- 
sent for  plaintiff  to  ride  as  a  passenger  with- 
out paying  her  fare  or  to  ride  upon  a  pass 
Issued  to  another  and  that  he  had  no  author^ 
Ity  to  do  so. 

Plaintiff  assigns  as  error  tbe  overruling  of 
her  objection  to  the  following  question  ask- 
ed by  defendant  of  the  witness  Gordy:  "Did 
tbe  lady  make  the  statement  for  herself  and 
daughter?'  The  witness  bad  Just  stated 
that  "the  lady  handed  me  tbe  pass  and  said 
it  was  for  herself  and  daughter"  in  a  tone 
loud  enough  for  plaintiff  to  hear.  The  an- 
swer of  tbe  witness  to  the  said  question  ob- 
jected to  was:  "O,  Just  an  ordinary  tone. 
It  was  loud  enough  for  plaintiff  to  have 
heard  what  Wfw  said."  It  is  evident  from 
this  answer  that  the  witness  did  not  under- 
stand, and  did  not  answer,  the  questliHi; 
but,  if  It  is  an  answer  to  the  question,  then 
the  question  was  properly  allowed.  In  either 
event  there  was  no  reversible  error.  The 
grounds  of  objection  were  that  It  was  Incom- 
petent, immaterial,  and  irrelevant  It  was 
not  subject  to  objection  on  these  general 
grounds. 

Tbe  following  question  propounded  to  the 
witness  Gordy  by  defendant  was  objected  to 
by  plaintiff:  "Are  you  by  the  rules  required 
to  compel  persons  who  tender  passes  on  your 
train  to  identify  themselves  as  the  persons 
named  in  the  passes?"  The  objection  was 
properly  overruled,  as  it  called  for  evidence 
pertinent  to  the  Inquiry  as  to  whether  she 
was  or  could  have  been,  under  any  inference 
to  be  drawn  from  the  evidence^  a  legal  pas- 
senger on  said  train. 

The  twentieth  assignment  of  error  is  the 
same  as  the  third,  fourth,  and  fifth  assign- 
ments, which  have  already  been  considered. 

Tbe  court  upon  request  of  defendant  gave 
the  general  affirmative  charge  for  defendant 
In  writing,  viz.:  "If  the  Jury  believe  the 
evidence,  you  will  find  for  tbe  defendant" 
The  plaintiff  now  assigns  the  giving  of  said 
charge  as  error.  As  stated  In  tbe  briefs  of 
both  sides  to  this  suit,  "The  whole  question 
In  tbe  case  Is  whether  or  not  appellant  was 
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rightfully  on  defendant's  train."  It  Is  prop- 
er to  add,  "at  the  time  the  Injury  to  plain- 
tiff was  Inflicted."  The  decision  of  this  quea- 
tlon  In  this  case  depends  upon  whether  or 
not,  at  the  time  of  the  wreck,  the ''relation 
of  carrier  and  passenger  existed  between 
appellee  and  appellant.  There  can  be  no 
dispute,  and  It  has  been  universally  so  held, 
that  to  create  this  relation  there  must  be  a 
contract  to  that  effect  either  express  or  Im- 
plied. There  can  be  no  doubt  but  that  the 
relation  exists  by  hnplled  contract  from  the 
moment  a  person  enters  the  passenger  coach 
of  a  regular  passenger  train  with  the  bona 
flde  intention  of  becoming  a  passenger  and 
of  paying  fare  according  to  the  rules  and 
regulations  of  Buch  carrier,  when  the  same 
Is  demanded  by  the  proper  person,  and  has 
with  bim  the  means  of  doing  so.  In  this 
case  we  are  not  concerned  with  the  question 
of  good  or  bad  Intent  Under  the  facts  of 
dils  casb,  did  the  relation  of  carrier  and  pas- 
senger exist  at  the  time  of  the  accident  or 
injury?  PlalntilTs  fare  had  already  been 
demanded  by  the  conductor,  and  her  mother, 
fa  b&t  presence,  had  given  the  conductor  a 
pass,  which  was  issued  for  the  benefit  of 
otbex  parties  than  plaintiff  and  her  mother, 
and  which  gave  plaintiff  and  her  mother  no 
^Ight  to  ride  thereon.  The  fact  that  plain- 
tiff's mother  and  plaintiff  were  not  the  pei^ 
sons  named  in  said  pass  was  not  known  to 
the  Gondnctor,  nor  was  it  dladoaed  by  ei- 
ther the  mother  or  plaintiff;  and  the  mother 
pointed  out  plaintiff  as  the  other  person  en- 
titled to  ride  on  said  pass  besides  herself. 
The  conductor  took  the  pass  as  authority 
for  them  to  ride  on  said  train,  and  plaintiff 
continued  to  ride  thereon.  Some  time  after 
this  transaction  the  accident  occurred  from 
which  the  injury  resulted.  Can  the  plaintiff 
claim  that  the  facts  of  this  transaction  made 
a  contract  whereby  the  relation  of  passen- 
ger and  carrier  was  created  between  the 
plaintiff  and  defendant,  of  which  she  can 
take  advantage  In  this  suit?  We  think  that 
the  facts  show  a  fraud  from  which  the 
plaintiff  can  derive  no  benefit  In  this  suit 
Even  if  the  conductor  had  known  the  par- 
ties and  connived  with  tbem  to  beat  the 
defendant  out  of  the  fare  due  for  the  trans- 
portation, the  rule  would  be  the  same.  As 
stated  in  the  case  of  Condran,  Adm'x,  etc., 
V.  Chicago,  Milwaukee  &  St  Paul  R.  Co.,  67 
Fed.  523,  14  C.  C.  A.  508,  28  L.  R.  A.  752: 
"The  law  will  do  nothing  to  stimulate  and 
encourage  fraud  and  dishonesty,  and  that 
would  be  the  effect  of  holding  that  a  rail- 
road company  owed  to  one  riding  on  its 
trains,  under  the  conditions  named,  the  du- 
ties and  obligations  it  owes  to  a  passenger 
who  has  honestly  paid  his  fare.  Railroad 
companies  are  as  much  entitled  to  protection 
against  fraud  as  natural  persona.  It  is  a 
matter  of  common  knowledge  of  wtaleb  the 


court  will  take  Judicial  notice,  and  of  which 
the  public  are  bound  to  take  notice,  that  rail- 
road passenger  trains  are  oi>erated  to  carry 
passengers  for  hire.  *  *  *  It  is  equally 
well  known  that  the  authority  of  a  railroad 
conductor  does  not  extend  to  the  carrying  of 
passengers  without  the  payment  of  the  reg- 
ular fare.  *  •  *  One  riding  on  a  train 
by  fraud  or  stealth,  without  the  payment  of 
fare,  takes  upon  himself  all  the  risk  of  the 
ride,  and  If  Injured,  by  an  accident  happen- 
ing to  the  train,  not  due  to  recklessness  or 
willfulness  on  the  part  of  the  company,  he 
cannot  recover."  Ordinarily,  when  a  person 
boards  a  train  with  money  sufficient  to  pay 
his  fare,  it  will  be  presumed  that  he  intends 
to  pay  his  fare  until  his  fare  is  demanded, 
unless  his  conduct  shonld  be  snch  as  to  show 
that  he  wag  trying  to  evade  demand  being 
made  on  him  by  secreting  himself  or  others 
wise;  but  after  demand  is  made,  and  he  has 
the  opportunity  of  paying,  and  he  falls  to  do 
so,  the  presumption  ceases  unless  some  good 
excuse  Is  shown  for  not  then  [uiylttg. 

The  affirmative  charge  was  properly  given 
for  defendant 

Afilrmed. 

DOWDELL.  C.  J.,  and  ANDERSON  and 
SAT^  JJ.,  concur. 


TOBLER  V.  PIONEER  UINING  &  MFO.  CO. 

(Supreme  Court  of  Alabama.    Dec  21,  190flL 
Rehearing  Denied  Feb.  26^  1910.) 

1.  Mabtxb  Asn  Sebvant  (|  264*)— Injdbt  to 
Sebvant^Action  Unhee  Kmployeb's  Lia- 
bility Act— COMPLAiN'T— Evidence. 

Where  the  complaint  in  an  action  under  the 
employer's  liability  act  (Code  1890,  SS  1~49, 
1751)  for  the  death  of  an  employ^,  caused  by 
defects  in  the  ways,  works,  machinei7,  etc.,  used 
in  connection  with  the  master's  business,  allegea 
several  defects  conjunctively,  It  Is  necessary  to 
prove  all  of  the  defects  alleged. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  861-870;  Dec  Dig.  | 
204.*] 

2.  Mabteb  and  Sebvant  (S  107*) —Obliga- 
tion or  Masteb— Safe  Place  to  Wobk. 

The  duties  of  a  master  to  a  servant  prepar- 
ing material  to  construct  or  repair  tlie  ways, 
works,  or  machinery  of  the  plant  of  the  master, 
and  potting  the  same  In  enltable  condition  for 
use,  are  not  the  same  aa  those  he  owes  to  a 
servant  using  such  ways,  woi^s,  machinery,  etc, 
after  the  construction  or  repairs  are  completed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  19^-202.  212,  251,  256; 
Dec.  Dig.  {  107.»] 

3.  Masteb  and  Sebvant  (|  208*>— Injubt  to 
Sebvant— ASSUMPTION  of  Risk. 

A  servant  constructing  or  repBlring  the 
ways,  works,  or  machinery  of  a  plant  of  the 
master  assumes  the  risks  i^ivlottsiy  Inddoit  to 
the  work,  and  cannot  complain  of  the  fact  that 
they  are  defective,  when  uiat  defect  Is  the  tea- 
son  of  his  being  at  work. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Gent  Dig.  |  651;  Dee.  Dig.  I  20a*l 
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4.  UA0TB  Aim  Servant  (H  101.  102*)— Iii- 

JURT  TO  SEBTANT— NeOLIOENCE. 

Hiat  a  master  has  failed  to  provide  means 
to  &Toid  injury  to  a  servant  does  not  make  him 
TMponsiMe  in  the  absence  of  proof  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Semnt,  Dea  Dig.  fif  101.  102.*] 

5.  Maotkb  aud  Servant  (S  203*)  —  Obliga- 
tion or  Mabteb— Safe  Puce  to  Wobk. 

Where  a  master  has  done,  everything  that 
the  law  requires  him  to  do  to  maintain  the  safe- 
ty of  his  aerTmii^  he  la  not  liaUe  for  any  risk 
vhicA  the  employment  involve*. 

[Sd.  Note.— 'For  other  caaeB,  aee  Uaater  and 
Servant;  Dee.  Dig.  |  20S.*] 

6.  NEOUOERCB  (S  62*)  —  ACTIONABX.E  NEOU- 

QKNCE— Proximate  Cause. 

To  conatitnte  actionable  negligence  there 
must  be  not  only  causal  oonneedon  betveen  the 
negligence  complained  of  and  the  Injaiy  snffei^ 
«d,  bot  the  connection  must  be  by  a  natural 
and  anbroken  sequence  without  Intervening  Buf- 
fident  cause  so  that,  hot  for  the  negligence,  the 
injury  wonld  not  have  oeeorzed,  and  the  negli- 
gence most  be  the  direct  and  inunediate  effi- 
cient cause  of  the  injury, 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |i  76-79;  Dec  Dig.  |  62.*] 
T.  Master  and  Servant  ^  96*)— Injurt  to 

SERVARV--NEQI.IQENCB. 

A  servant,  employed  to  repair  a  furnace  of 
an  iron  manufacturing  plant,  rode  in  a  car  on 
an  incline  tramway  to  the  top  of  the  furnace, 
and  the  car  was  then  dumped  Into  the  furnace 
and  the  servant  was  killed.  There  was  no  de- 
fect in  the  engine,  tramway,  or  car.  31ie  rails 
on  the  top  of  the  furnace  bad  been  removed  ih 
making  the  repairs.  Stop  blocks  could  have 
been  erected  to  prevent  the  car  from  dumping 
into  the  furnace.  The  engineer  employed  to 
operate  the  engine  could  stop  the  car  at  any 
place  on  the  Incline.  A  stranger  operated  the 
engine  at  the  time  of  the  accident,  and  he  failed 
to  stop  the  car  in  time  to  prevent  accident.  The 
master  had  provided  another  way  for  employes 
to  take  to  reach  the  top  of  the  furnace.  Held^ 
that  the  master  was  as  a  matter  of  law  free 
from  actionable  negllEence  proximately  causing 
the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CenL  Dig.  H  167-162 ;  Dec.  Dig.  i  9a*] 

8.  Master  and  Servant  (f  96*)— Injury  to 
Servant— Wronqvui.  Act  or  Indbpehdeht 
Third  Person. 

A  wrongful  act  of  a  third  person  causing 
injury  to  a  servant,  not  actually  intended  or 
reasonably  to  be  expected  by  the  master,  is  not 
the  result  of  the  master's  wrong,  and  he  is  not 
liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  CenL  Dig.  SI  1B7-162;  Dec  Dig.  § 
96.*] 

9.  Mahter  and  Servant  (§  96*)— Injury  to 
Servant— Nequoence  of  Third  Person. 

A  servant  employed  to  operate  the  engine 
operating  cars  on  a  tramway  leading  from  the 
groond  to  the  top  of  a  furnace  of  an  iron  man- 
nfactuiing  plant  wss  not  guilty  of  culpable  neg- 
ligence in  allowing  strangers  to  go  into  the 
engine  house,  for  he  could  not  anticipate  that 
tliej  would  meddle  with  the  machinery  while 
there^  and  attempt  to  operate  a  car  on  the  in- 
cline and  the  maatu  need  not  antidpRte  snch 
meddling. 

[Bd.  Kote.^-Vor  other  cases,  see  Maatu  and 
Ssmnt,  Dsb  Dig.  I  8&*] 

Triai.  (S  160*)— Dibboted  Vebdiot— When 

AlTHORIZED. 

Where  the  evidence  affirmatively  disproved 
one  or  more  material  averments  of  every  count 


of  the  complaint,  the  general  affirmative  charge 

for  defendant  should  be  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  n  381-3«9;  Dec  Dig.  S  169.*] 

11.  Appeal  and  Error  (S  1064*)— Habicless 

ERROR^ERROnEOUB  iNaTRDCTIONB. 

Where  the  general  affirmative  charge  should 
be  given  for  defendant,  the  error,  If  any,  in  Uie 
manner  In  which  it  was  given,  or  in  anj  other 
instruction,  was  without  Injury  to  plaintifE. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  10t>4.*J 

12.  Master  and  Servant  (}  169*)— Injitbt  to 
Servant— Fellow  Sbrvartb. 

An  injury  to  a  servant  reaultlnr  from  the 
negligence  of  a  fellow  sen-ant  not  within  the  line 
of  the  employment,  or  within  employer's  liabil- 
ity act  (Code  1896,  8  1749  et  seq.)  does  not  ren- 
der the  master  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
^rvant,  Gent  Dig.  i|  818-326;  Dec  Dig.  S 

13.  Tbial  (I  143*)— DiBEonoN  op  Verdict— 
When  Authorized. 

Where  the  evidence  is  conflicting,  the  issues 
should  be  submitted  to  the  jury  without  inter- 
ference by  the  court,  and  where  there  is  any  evi- 
dence tending  to -prove  a  fact^  however  slight 
the  court  cannot  withdraw  the  issue  from  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cuit 
Dig.  U  342;  343;  Dec.  Dig.  {  143.*] 

14.  Trial  (|  134*>— Diebctioii  o»  Verdict— 
When  Authorized. 

It  is  the  exclusive  province  of  the  court 
to  determine  all  QuestionB  of  law  arising  in  the 

case. 

[Ed.  Note.— For  other  cases,  see  Trial,  GmL 
Dig.  S  317 ;  Dec  Dig.  1  134.*] 

16.  Triai.  (8  169*)— Dibbctioh  of  Vebdiot— 
When  Authorized. 

Where  plaintiETs  evidence  does  not  tend  to 
prove  a  cause  of  action,  the  court  may  refuse 
to  hear  evidence  of  defendant  and,  if  proixrly 
requested,  it  may  direct  a  verdict  against  plain- 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  881-^:  Dec  Dig.  I  169.*] 

16.  Trial  (8  139*)— Direction  op  Verdict^ 
When  Authorized. 

The  court  should  not  leave  a  question  to 
the  jniy  in  respect  to  which  there  is  no  evidence, 
and  when  the  facts  are  undisputed,  and  the  evi- 
dence with  all  the  inferences  which  may  right- 
fully be  drawn  therefrom  does  not  establiBh  the 
action,  the  court  most,  on  request,  so  instruct 
the  jury.  - 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  SS  332-341;  Dec  Dig.  1 130.*] 

17.  Trial  (J  189*)— DiBECTion  op  Verdict— 

Whfit  Attthobized. 

The  affirmative  charge  should  not  be  ^iven 
when  the  evidence  is  conflicting  on  any  material 
question  necessary  to  a  verdict,  or  when  the  evi- 
dence is  circumstantial,  or  when  a  material  fact 
rests  wholly  in  inference;  but  it  may  be  given 
on  request  when  the  court  would  sustain  a 
demurrer  to  the  evidence  interposed  by  the  party 
making  the  request 

[Ed.  Note.— For  other  caaea,  sea  Trial,  Dee. 
Dig.  i  139.*] 

MeCIellan  and  Bayre,  JJ.,  dissenting. 

Appeal  from  City  Conrt  of  Blrmlnt^m; 

O.  C.  Nesmlth,  Judge. 

Action  by  Mary  Tobler,  as  admtDtstratrix, 
against  the  Pioneer  Mining  &  Manufacturing 
Company.    From  a  Judgment  for  defendant 
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rendwed  on  a  directed  verdict,  ^alntlff  ap- 
peals Afflnned. 

ThlB  was  an  action  1)7  the  pnaonal  repre- 
■entatlTe  of  a  deceased  servant  against  the 
master  onder  the  employer's  liability  act  to 
recovw  damagei  for  the  injury  which  result- 
ed in  the  death  of  the  servant  The  action 
la  brought  nndor  sectlans  17S1  and  1T49  of 
the  Code  of  1896,  commonly  known  as  the 
"Employer's  UahUlty  Act." 

The  complaint  conststed  at  16  counts,  some 
of  which  were  added  and  amended  at  various 
times  while  the  action  was  pending  in  the 
lower  court  Various  demurrers  w6re  filed 
by  the  defendant  to  the  original  complaint 
and  as  It  was  amended  from  time  to  time. 
The  demurrers  w»e  overruled  to  aome  ot  the 
counts  and  sustained  as  to  others.  To  the 
complaint  as  last  amended  the  d^mdant  fil- 
ed several  pleas;  the  general  issue  and  to 
some  of  the  counts  special  pleas  of  omtrlbu- 
tory  negligence.  It  Is  not  certain  tram  an 
examination  of  the  minute  entries  and  Judg- 
mmts  u  shown  by  this  transcript  the  pre- 
cise issues  upon  whldi  the  trial  was  finally 
had.  This  uncertainty  was  probaUy  occa- 
sioned, as  stated  by  counadi  tor  aKWilant  in 
their  brief,  by  two  or  three  Judges  ruling  up- 
on the  pleadings  at  different  times,  and  be- 
cauae  of  the  great  length  of  time  the  case 
had  been  pending  in  the  lower  court  It  is, 
howeror,  stated  by  counsel  for  appellant  and 
appdlee  that  for  the  purpose  of  this  appeal 
it  must  be  taken  that  the  trial  was  bad  upon 
tile  plea  ct  general  Issue  to  all  16  counts  ot 
the  comi^aint  with  the  exertion  of  2,  to  wit 
the  thlrteraith  and  fourteenth  counts,  and  al- 
so upmi  the  special  pleas  of  omtrlbntory  neg- 
ligence as  shown  by  the  record  as  to  all 
counts  except  those  whldi  declared  upon  wan- 
ton nc^llgenoe  or  willful  injury. 

After  the  introduction  of  all  the  evldmce^ 
the  court  at  the  request  of  the  dtfendant 
gave  the  general  affirmative  diarge  with  the 
hypothesis  "It  the  Jury  believe  the  evidence," 
and  refused  Quite  a  number  of  written  char- 
ges requested  by  the  plaintiff.  The  Jury  re- 
tired, and  notwithstanding  this  affirmative 
durge  for  the  defendant  with  the  hypothesis 
brought  hi  a  verdict  for  tiie  plaintiff,  which 
was  read  in  open  court  by  the  derk  of  the 
court  and  the  court  upon  the  motion  of  the 
defendant  reused  to  receive  the  verdict  after 
It  was  read,  and  proceeded  a^idn  to  charge 
the  Jury  that  they  must  find  a  verdict  for 
the  defendant  end  sent  them  bac^  to  the 
Jury  room,  to  which  action  of  the  court  the 
plaintiff  objected  and  excepted.  Later,  the 
Jury  returned  another  verdict:  "For  the  de- 
fendant according  to  instructions  from  the 
court"  The  court  tbea  entered  up  a  Judg- 
ment for  the  defendant,  from  which  the 
plaintiff  ai^ieals,  and  aasl^  various  errors 
as  to  the  mllngs  of  the  court  upon  the  plead- 
ings and  evidence  which  were  adverse  to  the 
plaintiff. 

It  therefore  clearly  appeara  that  the  prime 
and  pivotal  questhm  to  be  determtaied  on  this 


appeal  Is  whether  or  not  the  afflrmatire 
charge  with  the  hypothesis  and  without  the 
hypothesis  could  and  should  have  been  giv- 
en by  the  trial  court  for  the  defendant  If 
this  instruction  by  the  court  to  the  Jury  could 
and  should  hare  been  given  by  the  trial  court 
with  the  admission  of  all  the  evidence  whic^ 
the  plaintiff  sought  to  Introduce,  and  with 
the  extfluslon  of  all  the  ^denee  which  he 
sought  to  ex<dude,  then  there  could  be  no  in- 
jury as  to  any  other  error  complained  of  by 
him. 

In  determining  whether  or  not  there  was 
error  In  the  giving  of  the  affirmative  charge 
for  the  defendant,  the  following  questions 
must  be  determined:  (1)  Was  there  evidence 
before  the  Jury  tending  to  prove,  or  from 
which  the  Jury  had  a  right  to  infer,  the 
truth  of  every  material  averment  of  any  one 
count  of  the  complaint?  (2)  Did  the  evidence 
conclusively  prove,  without  conflict  and  with- 
out any  legitimate  adverse  Inference,  from 
the  evidence,  any  one  or  more  of  the  pleas 
interposed  by  the  defendant  which  were  in- 
terposed as  complete  answers  and  defenses  to 
every  count  of  the  complaint  upon  which  Is- 
sue was  Joined?  If  either  one  of  these  ques- 
tions can  be  answered  affirmatively,  then  the 
general  affirmative  charge  was  properly  giv- 
en for  the  defendant  If  neither  one  of  them 
6an  be  answered  affirmatively,  than  it  was 
reversible  error  to  give  the  charge. 

The  questions  involved  on  this  appeal  are 
so  Important  that  It  Is  probably  well  to  set 
out  wie  or  more  of  the  counts  ttf  the  com- 
plaint in  this  opinion  and  to  set  out  the  sub- 
stance of  the  evidence,  as  the  court  finds  it 
upon  the  record,  and  which  we  may  say  la 
in  the  main  practically  conceded  by  counsel 
in  th^r  briefs. 

The  first  count  of  the  complaint  was  tn 
Words  and  figures  as  followa:  "The  platnr 
tiff,  Mary  Schmidt  who  sues  u  adminla- 
tratrlx  of  Jos^  Sdmildt  deceased,  claims 
of  the  defmdant  tbe  Pioneer  Mining  &  Man- 
ufacturing Company,  a  corporation,  the  sum 
of  forty  thousand  (¥4(M>00)  dcdlars  as  dam- 
ages, tor  that  whereas*  on,  to  wit,  the  6tli 
day  ot  March,  1899,  the  defoidant  was  a 
corporation  and  owned  and  controlled  a  cer^ 
tain  iron  manufacturing  pkint  known  as 
Thomas  Fomacea,  at  Thomas,  in  Jefferson 
County,  Ala.,  and  It  became  and  then  was  its 
duty  to  have  and  ke^  ita  aald  plant  ways, 
works,  and  machinery  connected  therewith  In 
a  reastmably  safe  condition,  and  to  keep  In 
its  ^ploy  reasonably  prudmt  and  oompetmt 
englnoNS,  and  other  employes  in  and  about 
the  operation  and  control  of  its  engine  and 
other  machinery  In  making  repairs  on  its 
said  work,  and  plaintiff  avers  that  said  de- 
ceased, Joseph  Stdimldt  was  on  said  0th  day 
of  March  in  the  employment  of  the  d^endant 
as  a  mechanic  under  one  Thomas  UcLav«h- 
Un,  defendant's  foranan,  and  was  employed 
in  repairing  one  of  the  defendant's  said  fnr* 
nacea,  known  as  Na  1 ;  that  while  he  was  so 
emidoyed  and  in  the  dlsdiarge  ot  his  duties 


Digitized  by  Google 


AU.)  TOBI.ER  T.  PIONEBR 

am  BDch  mechanic  be  received  orders  from 
McLaughlin  to  take  certain  tools  and  a  piece 
of  lumber  to  the  top  of  said  furnace;  tbat 
in  compliance  with  such  order  he  took  the 
required  articlee,  and  In  company  with  one 
Brooka  Hall,  an  employe  of  the  defendant, 
got  In  the  car  on  the  incline  railway,  provid- 
ed by  the  defendant  for  taauUng  material  and 
men  to  the  top  of  the  furnace,  and  when  they 
ware  safely  seated  in  said  car  the  said  Hall 
Sare  the  signal  for  the  defendant's  engineer 
In  charge  of  the  hoisting  engine  to  draw  them 
up,  whereupon  the  defendant  did  then  and 
there  by  its  servants  in  charge  of  said  hoist- 
ing engine  carelessly  and  negligently  hoist 
said  car  In  such  a  manner  tbat  said  ear  and 
plaintlfTs  Intestate  were  dumped  Into  the 
said  furnace,  and  said  deceased  fell,  to  wit, 
90  feet  to  the  bottom  of  said  fnmace  and  was 
killed.  To  the  damage  of  the  plaintiff  in  the 
sum  of  forty  thousand  ($40,000)  dollars  as 
aforesaid,  wherefore  she  brings  'this  suit" 

The  second  and  third  counts  adopted  the 
words  of  the  first  count,  down  to  and  includ- 
ing the  words  "safdy  seated  in  said  car." 

The  fourth  and  sixth  counts  adopted  the 
words  of  the  first  count  down  to  and  Includ- 
ing the  words  **ae  a  me<^anlc." 

The  fifth  count  is  for  wanton  n^llgence  or 
willful  injury,  and  avers  that  the  defendant, 
by  its  servants  who  were  making  repairs  on 
said  furnace  recklessly,  willfully  and  wanton- 
ly damped  the  said  deceased  into  the  said 
furnace  and  killed  htm. 

The  sixth  count  also  declares  upon  wanton 
negligence  or  willful  Injury,  In  that  the  de- 
fendant by  Its  servants  recklessly,  wUlfully, 
and  wantonly  ran  said  car  to  the  top  of  the 
furnace  and  dumped  said  deceased  Into  the 
furnace  whereby  be  fell  to  the  ground  and 
was  killed. 

The  seventh  count  of  the  complaint  was  in 
words  and  figures  as  follows:  "Plaintiff,  who 
snes  as  administratrix  of  Jacob  Schmidt,  de- 
ceased, claims  of  the  defendant  the  sum  of 
forty  thousand  ($40,000)  dollars  damages  for 
that,  whereas,  on,  to  wit,  the  6th  day  of  March, 
1880,  the  defendant  was  a  corporation,  and 
controlled  and  operated  a  certain  Iron  man- 
ufacturing plant,  known  as  the  "Thomas  Fur- 
nace," and  situated  at  Thomas,  Jelterson 
county,  Ala.,  and  It  became  and  was  Its  duty 
as  auch  manufacturer  to  keep  its  ways, 
works,  and  mactalnea  or  plants  connected 
thereto,  or  used  In  its  business  as  such  man- 
ufacturer, in  a  reasonably  safe  condition  while 
being  operated  or  repaired,  and  that  on  said 
day  the  plalntifTs  Intestate  was  in  the  em- 
ploy of  the  defendant  as  a  mechanic,  and 
while  so  In  the  defendant's  employ  and  in  the 
faithful  discharge  of  his  duties  as  such  em- 
ploye he  was  thrown  from  one  of  defendant's 
cars  Into  Its  furnace  and  killed,  and  plaintiff 
avers  that  the  death  of  said  decedent  was 
caased  by  the  reason  of  a  defective  condition 
of  defendant's  works,  ways,  machines,  or 
plant.  In  that,  to  wit,  tliere  was  no  chock  or 
other  good  and  snffleient  means  to  stop  said 
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car  provided,  and  defective  condition  of  such 
was  known  or  by  reasonable  diligence  could 
have  been  known  to  defendant  or  its  servants 
who  were  Intrusted  by  defendant  with  the 
duty  to  see  that  machinery,  ways,  works,  anO 
plant  were  k^t  in  safe  and  proper  condition, 
to  the  damage  of  the  plaintiff  in  the  sum  of 
forty  thousand  dollars  aforesaid,  therefore 
she  sues." 

The  eighth  count  with  somewhat  kindred 
preliminary  averments  to  the  others  avers 
that  decedent  was  killed  by  reason  of  the 
negligence  of  a  person  In  the  employ  or  serv- 
ice to  whose  orders  or  directions  Intestate 
was  then  and  there  bound  to  conform  and  did 
conform,  and  tbat  his  death  resulted  from  bis 
having  so  conformed. 

The  ninth  count  adopted  the  first  count 
down  to  the  words  "safely  seated  In  the  car," 
and  alleges  that  the  death  of  decedent  was 
caused  by  reason  of  the  n^llgence  of  a  per- 
son in  the  service  or  employ  of  defendant 
who  bad  charge  or  control  of  the  hoiatlng  en- 
glue. 

The  toith  count  adopted  the  first  count 
down  to  the  words  "saf^  seated  in  the  car," 
and  avers  that  the  defendant  negligently  al- 
lowed one  Jim  Doollttle,  an  Ignorant  and  In- 
experienced and  incompetent  negro  boy  to 
take  charge  of  its  hoisting  engine,  and  did 
negligently  and  carelessly  hoist  said  car  to 
the  top  of  the  furnace  and  dumped  said  de- 
ceased into  the  furnace  and  killed  him,  and 
tbat  the  death  of  deceased  was  caused  by  the 
negligence  of  one  H.  B.  Klser,  its  general 
manager,  in  charge  of  the  furnace,  who  had 
superintendence  intrusted  to  him.  In  that  he 
allowed  and  intrusted  the  n^ro  boy  named 
to  have  control  off  the  engine,  etc. 

The  eleventh  count  was  as  follows:  "The 
plaintiff  who  sues  as  administratrix  of  Jo- 
seph Schmidt,  deceased,  (daims  of  the  defend- 
ant the  sum  of  forty  thousand  ($40,000)  dol- 
lars damages,  for  that,  whereas,  on,  to  wit,  the 
6th  day  of  March,  1899,  the  defendant  was  a 
corporation,  and  as  such  controlled  a  certain 
iron  manufacturing  plant  known  as  'l^omas 
Furnace,'  situated  at  Thomas,  Jefferson  coun- 
ty, Ala.,  and  It  became  and  was  then  and 
there  its  duty  to  keep  in  its  employ  a  capa- 
ble, competent,  and  careful  superintendent 
and  other  employto,  and  to  keep  Its  said 
plant,  ways,  works,  and  machinery  connected 
therewith  In  a  reasonably  safe  condition, 
and  plaintiff  avers  tbat  said  deceased  was 
on  said  date  In  the  employment  of  said  de- 
fendant as  a  mechanic,  and  while  so  employ- 
ed, and  in  the  discbarge  of  his  duty  as  said 
mechanic,  was  carelessly  and  negligently 
hoisted  to  the  top  of  said  furnace  in  one  of 
defendant's  cars  and  thrown  into  the  fur- 
nace and  killed,  and  plaintiff  avers  that  the 
death  of  said  decedent  was  caused  by  reason 
of  the  act  or  omission  of  the  person  in  the 
employ  or  service  of  the  defendant,  whose 
name  plaintiff  does  not  know,  done  or  made 
In  obedience  to  the  rules  and  regulations  or 
by-laws  of  defendant,  or  In  obedience  to  In- 
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strnctloM  glren  tij  persons  delegated  by  the 
authority  of  the  defendant  In  that  behalf,  In 
this,  that  he  allowed  one  Jim  DooUttle,  an  in- 
capable and  Ignorant  n^o  boy  to  hare  con- 
trol of  Its  hoisting  oigine  and  said  tram  car. 
by  reason  -wb^eof  said  deceased  iras  killed 
as  aforesaid  to  the  danu^  of  the  plaintift  In 
the  sum  of  toTtf  thousand  doUan,  whiae- 
fore  she  snes." 

The  twelfth  count  contained  similar  ayer- 
ments  to  the  eleventh,  and  all^d  that  the 
Injury  was  due  to  the  negligence  of  a  person 
in  the  employment  of  the  defendant,  whose 
name  was  unknown  and  who  bad  anperln- 
tendence  intrusted  to  him,  and  while  in  the 
exercise  of  it  that  the  engine  was  left  nnat* 
tended  by  any  one  capable  of  controlling  It 

The  thirteenth  and  fonrteenth  counts  were 
eliminated. 

The  fifteenth  count  adopted  the  serenth 
count  down  to  and  including  the  words  "the 
death  of  said  decedent  was  caused."  and  al- 
leges that  the  injury  was  the  proximate  con- 
sequence of  the  n^Ugence  of  a  person  wbose 
name  was  nnknown,  who  was  In  the  service 
of  the  defendant  and  who  was  intrusted  with 
Buperintend^ce,  and,  while  in  the  exercise 
of  it,  negligently  caused  plaintifT's  Intestate 
to  be  carried  upon  said  car  to  the  top  of  the 
furnace  when  it  was  highly  dangerous,  etc., 

The  sixteenth  count  adopted  the  seventh 
count  down  to  and  including  the  words  "aa 
such  emploj-e,"  and  alleged  the  accident  and 
death  of  the  intestate,  etc.,  and  averred  that 
the  Intestate  was  dumped  or  caused  to  fall 
into  the  furnace  by  the  defendant  wantonly 
and  willfully  in  the  following  manner:  that 
the  person  in  the  service  or  employment  of 
defendant  intrusted  t>y  It  with  superintend- 
ence, whose  name  was  unknown,  while  in 
the  exercise  of  the  «uperintendenoe,  knowing 
that  the  Kiglne  was  in  the  control  of  a  care-' 
less  and  unskillful  person,  and  knowing  that 
the  track  and  dumping  apparatus  across  the 
top  of  the  furnace  had  been  removed,  and 
knowing  that  there  was  not  sofflident  chock 
or  sufficient  appliances  to  prevent  the  car 
from  dumping  into  the  furnace  and  know- 
ing that  to  cause  the  deceased  to  be  trans- 
ported to  the  top  of  the  furnace  by  means  of 
the  car  and  engine  would  probably  result  In 
his  death,  nevwthdess  willfully  and  wanton- 
ly or  Intentionally,  with  knowledge  as  afore* 
said,  caused  the  plaintiff's  Intestate  to  be 
transported  to  the  top  of  the  furnace  by 
means  of  the  car  operated  1^  the  engine. 

The  general  Issue  was  filed  to  each  of  these 
counts,  and  qpeclal  pleas,  setUi^  up  contrtb- 
utray  negUgoice  and  assumption  of  risk, 
seem  to  have  been  allowed  to  all  the  counts 
except  those  which  declare  on  wanton  negli- 
gence oi  willful  injury. 

Without  setting  out  the  evidence  In  detail 
in  tbin  (q>lnion,  but  to  set  oat  the  substance 
and  effect  as  far  as  we  may  In  ressonable 
apace,  and  which  in  the  main  as  we  have 
stated  is  conceded  by  both  coonsel  for  ap- 


pellant and  appellee  In  their  briefs,  it  Is  as 
follows : 

The  defendant  for  several  years  before  and 
at  the  time  of  the  Injury  was  operating  an 
Iron  furnace  plant  near  Birmingham,  known 
as  "Thomas  Furnace"  at  Thomas,  Ala.,  and 
plalntlfTs  intestate  several  years  prior  there- 
to and  at  the  time  of  the  injury  was  In  the 
employ  of  defendant  as  boss  carpenter.  One 
of  the  furnaces  known  as  No.  1,  which  was 
the  scene  of  the  accident  and  Injury  com- 
plained of,  was  at  the  time  of  the  Injury  oat 
of  blast  and  was  being  repaired,  which  was 
the  work  npon  which  the  defradant's  agents 
or  servants  were  engaged  at  the  time  of  the 
injury  and  upon  whose  negligence  or  wrong- 
ful acts  the  suit  la  based.  The  furnace  was 
about  80  ffeet  high  and  thore  was  constructed 
at  the  furnace  an  Incline  rail  or  tramway 
from  the  ground  to  the  top  of  the  furnace, 
which  was  about  150  feet  in  length,  along 
which  cars  were  drawn  primarily  for  the 
purpose  of  carrying  Iron  ore,  coke,  and  other 
material  to  the  top  of  the  furnace  when  it 
was  In  operation.  The  tram  cars  were  car- 
ried up  this  Indlne  track  by  means  of  a 
pusher  called  a  "monkey"  which  was  operat- 
ed by  a  wire  rope,  and  which  caught  the  car 
behind  and  pushed  it  up.  The  apparatus 
was  run  by  means  of  an  engine  located  upon 
tbe  ground  near  the  furnace,  but  the  cars 
and  machinery  for  running  them  were  con- 
trolled by  means  of  levers,  and  a  station  for 
the  person  operating  tbe  cars  was  in  the 
little  room  or  house  at  the  top  of  the  furnace 
called  a  "doghouse"  It  appeared  also  that 
It  was  the  custom  for  the  onployte  of  the 
defendant  to  ride  up  and  down  that  Incline 
on  the  cars.  There  was  also  evidence  that 
notices  were  posted  about  the  yards,  and  at 
the  md  of  the  indlne,  forbidding  persons 
from  riding  up  and  down  the  incline  or  from 
trequssing.  Some  of  the  witnesses  were  nn- 
able  to  give  the  exact  language  of  the  Do- 
tted; some  said  that  the  notices  in  effect 
prevented  any  parson  from  riding  up  and 
down  the  incline  on  the  cars,  and  others  that 
tbe  notices  limited  them  oidy  to  cars  called 
"filling  cars"  or  "pushers,"  and  that  the  car 
that  intestate  was  riding  upon  at  the  time 
of  the  injury  was  a  "dust  car."  The  evi- 
dence also  showed  that  there  was  a  stairway 
running  up  from  the  ground  to  the  top  ot 
the  furnace  paralld  to  the  railway  which 
was  Intended  and  was  used  1^  persons  to  go 
up  and  down  in  going  from  the  ground  to 
the  top  of  the  furnace  or  in  descending  from 
the  top  of  the  fnmace  to  the  i^round,  but 
that  a  number  of  employte  at  differrat  times 
would  ride  up  and  down  tbe  in(dlne  on  the 
cars  notwithstanding  the  notices.  At  the 
time  of  the  Injury  the  framework  over  the 
top  of  the  furnace  and  a  part  of  tbe  fnmace 
called  the  bell,  whldi  was  hung  to  the  franse- 
work  and  suspended  in  the  f  umaoeb  had  been 
removed  preparatory  to  relinlng  the  fomace 
and  the  aajfioftm  or  agoits  <^  tlw  defandaiit 
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at  the  time  of  the  Injury  were  oigaged  in 
taking  out  the  Are  brick  which  constltnted 
the  lining  of  the  furnace  and  preparing  to  re- 
llne  the. furnace^  When  the  furnace  was  In 
operation  and  running  the  incline  railway  up- 
on which  the  cars  were  opo'ated  ran  up  to 
the  top  of  the  furnace  and  then  ran  horizon- 
tally across  the  top  of  the  furnace;  that  the 
track  across  the  top  of  the  furnace  is  laid  on 
beams;  that  a  part  of  the  track  across  the 
top  of  the  furnace  and  beams  upon  which  It 
rested  were  removed  at  the  time  of  the  In- 
jury and  were  remored  far  the  purpose  of  re- 
lining  the  furnace,  and  that  after  they  were 
80  removed  there  was  nothing  to  prevent  the 
car  which  was  run  up  the  incline  to  the  top 
from  being  dumped  Into  the  furnace,  which 
conld  not  happen  if  the  beams  and  track 
tho^on  had  been  In  their  normal  or  usual 
condition  as  they  were  when  the  furnace 
was  in  operation.  It  also  appeared  that  if 
a  strong  chock  block  or  obstruction  had  been 
built  across  the  upper  end  of  the  Incline 
track  that  the  cars  conld  have  beea  prevrait- 
ed  from  dumping  otT  from  the  top  and  end 
of  the  incline  Into  the  f  nmkce  as  this  one  did 
<ni  tlie  occasion  of  the  Injury. 

The  morning  on  which  the  accident  and 
injury  happened  was  cold,  some  of  the  wit- 
nesses say  that  It  was  sleeting  or  snowing, 
and  that  a  fire  had  been  buUt  in  the  dog- 
houae  and  that  half  a  dozen  or  more  negroes 
had  gone  In  there  to  warm.  The  defendant's 
general  fweman,  McLaughlin  and  the  boss 
James  Moore,  and  the  regular  holster  who 
operated  the  incline  railway,  whose  name  was 
Mylam,  were  at  the  top  of  the  furnace;  that 
the  foreman  and  boss  had  gone  down  Into 
the  furnace  to  make  some  observations  and  to 
take  some  measurements  relative  to  the  scaf- 
folding necessary  to  rdlning  the  furnace, 
and  that  Mylam  was  at  the  very  top  of  the 
furnace,  having  lowered  McLaughlin  and 
Moore  into  the  furnace  and  at  the  very  mo- 
ment of  the  injury  was  lowering  a  light  to 
them;  that  while  McLaughlin  and  Moore 
were  in  the  furnace,  McLaughlin  sent  a  negro 
named  Brooks  Hall  with  a  message  or  direc- 
tions to  get  some  tools,  a  plank,  or  something 
of  the  kind  from  the  carpratw'B  shop  or  car- 
penter. The  exact  nature  or  wording  of  this 
message  or  direction  by  McLaughlin  to  the 
negro  Is  not  certain.  Mylam,  who  was  plaln- 
tilTs  witness,  testified  that  he  heard  Mc- 
XAQghlln  tell  Brooks  he  wanted  the  square, 
saw,  and  a  piece  of  plank,  or  something  of  the 
kind,  and  to  go  down  to  the  carpenter's  sbop 
and  ^1  the  carpenter;  that  he  did  not  un- 
derstand exactly  what  McLaughlin  said,  but 
lie  said  U3\  the  carpenter,  or  to  the  carpen- 
ter's shop,  and  the  negro  went  away  for  it. 
The  witness  Moore  testified  ttiat  MCEangh- 
]|B  hollered  np  for  a  atrip  and  square,  and 
Out  these  things  were  kept  at  the  carpen- 
ter^ diop  and  he  soit  to  the  carpenter's  shop 
for  tiiem,  and  that  Mr.  Schmidt  the  Intestate 
had  diarge  of  the  carpenter's  shop.  After 
the  negro  Brooks  had  gone  off  on  this  er^ 


rand  McLaughlin  called  for  a  lamp  and  My- 
lam had  gotten  the  lamp,  lighted  It  and  at 
the  very  time  of  the  Injury  was  lowering  it 
down  into  the  furnace.  The  last  Mylam 
saw  of  Brooks  was  when  he  was  going  on  the 
errand,  be  was  going  toward  the  entrance  to 
the  steps  which  led  down  from  the  top  of 
the  furnace.  He  saw  nothing  more  of  Brooks 
nor  the  Intestate  until  he  heard  the  car  roll- 
ing dose  by  him  as  he  was  lowering  the 
lamp,  that  before  he  could  raise  up  the  car 
went  Into  the  furnace.  So  far  as  the  evi- 
dence  shows,  at  the  time  the  car  went  Into 
the  furnace  with  the  int«tate  was  the  only 
time  that  the  car  had  brought  any  one  up  to 
the  top  of  the  furnace  that  day.  It  also  ap- 
peared that  Mylam  was  the  only  [>erson  that 
morning  who  had  the  right  to  run  the  hoist- 
ing engine  or  had  any  duty  In  connection 
with  it,  and  that  he  at  the  time  hoisted  up 
all  the  material  with  It  that  was  needed  to 
be  hoisted.  It  did  not  appear  that  any  of  the 
persons  in  the  doghouse  at  the  time  of  the 
injury  had  any  duty  to  i>erform  In  hoisting 
or  that  they  had  any  right  to  hoist  it,  so  far 
as  the  evidence  shows.  The  only  purpose  at 
their  being  in  there  was  to  warm.  It  does 
not  appear  at  this  time  that  the  holster  had 
any  helper  or  assistant,  neither  he  nor  any 
one  else  seem  to  know  wbo  bolsted  the  car; 
at  least,  there  was  no  evidence  tending  to 
show  that  any  one  of  them  hoisted  It  There 
was  some  evidence  to  show  that  the  n^cro 
Jim  Doollttle  had  upon  some  past  time  hoist- 
ed the  car,  and  that  therefore  he  had  some 
knowledge  as  to  the  mode  of  operating  it. 
There  was  no  evidence  to  show  from  which 
the  Jury  or  any  one  else  could  Infer  who  mov- 
ed the  lever  and  hoisted  the  car  at  the  time. 
The  holster  Mylam  Is  conclusively  shown  not 
to  have  done  It  and  not  to  have  given  any 
orders  for  any  one  else  to  hoist  the  car,  and 
it  Is  conclusively  shown  by  the  plalntlfiTs  own 
evidence  that  he  had  no  knowledge  that  it 
was  being  hoisted  or  that  It  would  be  hoisted. 
It  also  was  shown  that  If  the  car  happened 
to  be  at  the  bottom  when  employ^  of  the 
company  were  going  up,  and  that  be  was  at 
the  time  hoisting  or  lowering  the  car,  they 
would  sometimes  get  Into  the  car  and  go  up ; 
If  "not,  th^  would  go  up  the  steps ;  that  they 
never  waited  for  the  car  like  they  would  lor 
a  street  car,  but  that  they  did  often  come  np 
that  way.  It  does  not  clearly  appear  when 
or  where  the  negro  Brooks  and  tbe  Intestate 
got  into  the  car,  but  under  all  the  evidence 
it  appears  that  they  could  only  have  done  so 
at  the  foot  of  the  incline,  and  that  If  they 
did,  they  did  so  when  the  lioisting  engineer 
was  engaged  in  lowering  the  lainp  into  the 
furnace,  and  that  if  the  car  was  run  to  the 
top  by  any  one  it  was  done  so  by  some  person 
in  tbe  doghouse,  who  was  shown  to  have  no 
right  or  duty  to  hoist  the  car.  The  car.  In- 
stead of  being  stopped  at  the  top  of  the  fur- 
nace as  It  could  easily  have  been  done  If 
properly  iqwrated  by  a  competoit  and  care- 
ful pwson,  was  allowed  to  run  to  tbe  «id 
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of  the  tram,  and  waa  dumped  lato  the  far- 
Dace,  kllllog  plalntUTs  Intestate. 

It  aleo  appeared  as  stated  abore,  that  the 
tracks  across  the  top  of  the  furnace  as  they 
were  need  when  the  furnace  was  beins  op- 
erated could  have  been  replaced  while  re- 
pair npOD  the  furnace  was  golus  on,  but 
that  It  would  bare  required  a  good  deal  of 
labor  and  trouble,  and  that  the  track  was 
not  needed  on  top  of  the  furnace  except  for 
dumping  raw  material  into  the  furnace 
when  It  was  In  operation.  It  also  appeared 
that  If  the  track  had  been  across  the  iop  of 
the  furnace  the  car  could  not  have  heea 
dumped  Into  it,  or  that  If  sufflcient  chocks 
or  deadmen  had  been  placed  at  the  top 
across  the  top  of  the  furnace  it  could  not 
have  damped  In.  It  was  also  shown  of  the 
evidence  that  the  repairs  on  the  furnace 
were  about  to  reach  a  stage  when  the  car* 
penter  would  be  needed  to  cat  and  fit  the 
timbers  for  the  scaCToldlng,  but  that  this 
work  was  and  could  be  done  in  the  carpen- 
ter's shop,  situated  a  few  hundred  feet  from 
the  base  of  the  furnace.  The  top  of  the  fur- 
nace had  been  off  for  four  or  five  days ;  dur- 
ing that  time  some  of  the  employes  had  rid- 
den up  and  down  the  incline  on  the  car, 
while  others  had  gone  up  and  down  the 
steps,  but  so  far  as  the  evidence  showed, 
upon  every  occasion  on  which  people  had 
gone  up  and  down  the  Incline  during  the 
time  the  furnace  was  being  repaired,  the 
cars  were  operated  by  the  holster,  Mylam. 
The  evidence  also  showed  that  It  was  dan- 
gerous to  ride  upon  the  cars  going  up  and 
down  this  Incline,  and  that  it  required  a 
man  of  skill  and  caution  to  operate  It,  but 
that  such  operator  could  stop  the  car  quickly 
at  any  time  or  place  desired.  That  it  could 
not  be  (grated  faster  than  a  speed  of  six 
miles  per  hoar,  but  that  the  speed  could 
be  related  t»  any  velocity  less  than  that 
The  evidence  was  somewhat  in  conflict  as  to 
whether  or  not  on  the  occaatou  one  standing 
at  the  foot  of  the  Incline  could  tell  the  condi- 
tion of  the  track  at  the  top  of  the  furnace, 
or  could  tell  who  was  operating  the  car,  on 
account  of  the  distances,  the  condition  of 
the  weather,  etc.  The  evidence  did  not  show 
whether  or  not  the  intestate  had  been  upon 
the  top  of  the  furnace  since  the  top  was 
taken  otT,  or  that  he  knew  of  its  condition, 
or  that  he  had  or  would  have  anything  to  do 
with  repairing  the  furnace  other  than  cutting 
the  timbers  necessaiy  tor  making  the  scaf- 
folding. 

It  is  contended  by  counsel  for  appellant 
in  their  brief  that  the  evidence  showed  that 
when  Brooks  and  Intestate  returned  to  the 
foot  of  the  Incline  and  took  a  seat  In  the  lit- 
tle dust  car  which  was  standing  at  the  bot- 
tom, having  in  their  possession  the  articles 
wanted,  some  one  In  the  doghouse  then  mov- 
ed the  lever  which  started  the  car  up  the  in- 
cline and  failed  to  stop  It  at  the  top  before 
reaching  a  point  where  the  tra^  was  re- 
moved, and  the  car  wwt  ovw  Into  the  fur- 


nace, eta  The  evidence  has  beoi  carefully 
examined  time  and  time  again,  and  we  are 
unable  to  find  any  evidence  of  any  person 
which  showed  that  the  plalntiCTs  Intestate 
and  the  negro  Brooks  came  to  the  foot  of  the 
Incline  and  took  a  seat  In  the  little  dost  car 
which  was  then  standing  at  the  bottom,  and 
that  some  one  In  the  doghouse  then  moved 
the  lever  which  started  the  car  up  the  In- 
cline. The  plaintiff's  witness  Mylam  cer- 
tainly did  not  testify  to  these  facts  for  the 
reason  that  he  says  that  the  first  he  saw  of 
the  intestate  and  the  negro  Brooks  after  the 
n^o  left  the  top  of  the  furnace  to  go  on 
the  errand  was  the  very  moment  the  car 
went  over  the  top  of  the  furnace.  He  did 
not  see  them  get  into  the  car,  nor  Imow  of 
their  approach  until  they  were  within  a  few- 
feet  of  where  tbe  car  dumped  Into  the  far- 
nace.  Plaintiff's  witness  Monroe  did  not 
and  could  not  testify  to  such  fact  for  the 
reason  that  he  testified  that  he  was  not  on 
the  furnace  when  Mr.  Schmidt  got  hurt  He 
did  not  witness  the  accident  nor  did  he  at- 
tempt to  define  or  to  describe  the  time  when 
or  the  mode  In  *whlch  the  Intestate  and 
Brooks  got  Into  the  car,  how  or  by  whom 
they  were  elevated.  Neither  did  the  wit- 
ness Derrick,  because  he  did  not  claim  to  be 
at  Thomas  at  the  time  of  the  injury ;  neither 
did  Mrs.  Tobler  testify  to  any  such  facts 
because  she  was  not  present  on  the  occasion; 
nor  did  or  could  the  witness  Moore  testify 
to  such  facts,  because  be  was  down  In  the 
furnace  at  the  time,  and  of  coarse  could  not 
have  witnessed  it  80  It  Is  certain  that  th^re 
was  no  evidence  showing  or  tending  to  show 
those  facta.  The  only  evidence  that  the  In- 
testate had  the  articles— saw,  piece  of  plank, 
or  something  of  the  kind,  with  him  at  the 
time  of  the  injury  as  claimed  by  couosd  for 
appellant — is  that  they  were  found  hi  the  bot- 
tom of  the  furnace  after  the  accident  This 
was  substantially  all  the  evidence  as  to  the 
material  facts.  Of  course  there  was  evidence 
as  to  details,  but  which  are  Immaterial,  and 
which  could  not  add  to  or  take  from  the  right 
of  the  plaintiff  to  recover  in  this  action. 

It  will  be  observed  that  there  was  no  evi- 
dence whatever  showing  or  tending  to  show 
that  the  plaintiff's  Intestate  was  requested, 
ordered,  or  directed  by  any  one  of  the  de- 
fendant's servants,  or  for  that  matter  by  any 
one,  to  get  into  the  car,  or  to  go  to  the  top 
of  the  furnace  at  the  time  or  on  the  occa- 
sion of  the  injury.  His  presence  there^  so 
far  as  the  evidence  shows,  was  wholly 
gratuitous.  The  most  that  could  be  said  to 
be  shown  to  Justify  his  presence  there  was 
that  be  was  the  boss  carpeuter,  and  may  or 
may  not  have  had  occasion  to  go  to  the  top 
of  the  furnace  at  the  time  he  was  Injured — 
that  is,  tbe  evidence  Is  sufflcient  to  show 
that  be  was  not  a  trespasser  at  the  time  of 
the  Injury;  that  Is  to  say,  the  evldaice  on 
the  other  hand  shows  that  the  measur^ents 
of  the  furnace  were  made  by  others^  and 
were  in  fact  being  made  at  the  very  time  of 
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tbe  iiiiai7>  and  that  the  carpenter's  work, 
or  especially  that  to  be  done  by  the  plain- 
tilTs  Intestate,  wonld  be  done  In  the  ihop  and 
not  at  the  top  of  the  furnace.  It  may  be 
that  be  had  a  right  to  be  there  at  the  time 
or  on  the  occasion  of  the  Injnry,  bat  the  evi- 
dence does  not  show  it,  nor  does  It  show  any 
facts  from  which  the  Jury  might  reasonably 
inter  that  he  was  there  by  the  direction  of 
the  defmdant  or  any  of  Its  agents  or  serr- 
anta.  The  most  that  can  be  said  to  be  shown 
by  thA  evidence  In  this  connection  was  that 
the  orders  or  directions  given  to  the  negro 
were  that  he  go  to  the  carpenter  or  carpen- 
ter's shop  and  get  those  tools  and  plank.  No 
one  contends  that  McLAOghlln  sent  for  the 
carpoiter;  the  most  that  could  be  Inferred 
was  that  he  directed  the  carpenter  to  srad 
those  articles  by  tbe  n^ro  who  was  sent 
on  the  errand.  There  Is  likewise  no  evi- 
dence showing  or  tending  to  show  who  op- 
erated the  lever  that  propelled  the  car  to  the 
top  of  the  furnace  at  the  time  of  tbe  Injury, 
except  that  It  was  some  one  of  a  half  dozen 
persons,  neither  of  whom  had  any  right  or 
duty  to  operate  It,  and  that  If  they  did  so 
they  did  It  without  any  directions  or  Instruc- 
tions from  the  defendant  or  any  of  Its  agents 
authorized  to  give  such  directions  or  Instruc- 
tions, and  without  the  knowledge  or  consent 
of  the  defendant  or  any  of  Its  agents  so  au- 
thorized. It  must  also  be  remembered  th.it 
the  plaintiff's  own  evidence,  coming  from 
her  own  witnesses,  showing  aCBrmatlvely  and 
conclusively  that  whoever  oi>erated  tbe  en- 
gine on  tbe  occasion  which  hurled  the  plain- 
tiff's Intestate  to  tbe  bottom  of  the  furnace 
and  caused  the  injury  complained  of,  did  so 
without  any  authority  or  Instructions  from 
the  defendant,  or  any  of  Its  agents  authoriz- 
ed to  give  authority  or  Instructions,  and  that 
they  did  It  without  any  right  or  duty.  Tbe 
witness  Mylam,  who  was  the  first  witness 
Introduced  by  plaintiff,  was  the  only  witness 
examined  who  saw  any  part  of  the  accident, 
or  could  have  seen  or  'witnessed  It.  The 
other  witnesses  were  either  not  present,  or 
were  down  In  the  fnmace  and  could  not  have 
witnessed  It  His  evidence,  to  give  his  own 
words,  relating  to  the  accident  was  as  fol- 
lows: **I  had  been  up  there  15  or  20  minutes 
wb&i  this  accident  happened;  I  was  always 
there  on  time,  and  it  was  Just  after  six  a 
little.  It  was  my  business  to  do  all  the 
hoisting  there  was  to  do  there,  what  I  was 
employed  for  was  to  run  that  engine.  I  op- 
enteA  it  from  the  little  Iron  house  I  was' 
tpeaklBg  of  at  tbe  top  that  was  built  right 
off  to  one  side  of  the  incline  where  the  In- 
line reaches  tlu  top.  *  *  *  I  cannot  say 
positively,  but  It  is  my  recollection  I  bad 
not  jmlled  any  cats  up  that  morning  up  to 
this  time.  I  have  pulled  people  up  and  down 
on  this  car  I  cannot  say  how  often^  freauent- 
ly  some  momlnga— frequent  I  cannot  say 
poaltlT^  wbetber  m  not  I  had  mored  that 
car  fliat  morning,  nor  can  I  itate  whether 
any  other  pnwn  had  moved  it  thai  nuonlngi 


If  tbey  did  I  did  not  know  It"  It  therefore 
clearly  appears  that  the  plaintiff's  own  wit- 
ness Mylam  was  the  person  Intrusted  to  oper- 
ate this  engine,  and  that  he  did  not  operate  it 
on  this  occasion,  and  that  he  did  not  author- 
ize any  one  else  to  operate  It  and  so  far  as 
he  knows  the  car  had  not  t>een  moved  that 
day  before  the  accident  The  witness  fur- 
ther said,  when  this  accident  bai^ned,  he 
was  lying  down  at  the  time  reaching  a  lamp 
— lowering  a  lamp— down  to  the  boss  down 
on  the  scaffold,  "I  had  Just  let  the  men  down 
In  tbe  furnace  by  means  of  a  rope,  and  then 
they  called  for  a  lamp,  and  I  lighted  the 
lamp,  and  tied  It  to  a  small  rope,  and  was 
lying  down  at  the  rim  of  the  furnace  where 
I  could  reach  over.  I  saw  the  car  Just  as  it 
made  the  leap,  Just  as  I  heard  It  come  by  I 
turned  and  looked,  and  It  made  a  leap.  I 
do  not  imow  who  pulled  the  car  up.  The 
engine  room  was  full  of  n^roes,  the  door 
was  closed  and  I  do  not  know  who  was  In 
there.  There  was  no  racket  no  discharge  of 
the  engine,  but  I  heard  the  car  rolling  right 
close  to  me,  and  I  looked  around,  and  before 
I  could  raise  up  it  went  into  tbe  furnace. 
It  was  at  the  top  when  I  first  heard  It  right 
about  where  It  ought  to  stop."  The  witness 
further  testified  that  during  the  four  or 
five  days  when  the  top  of  tbe  furnace  was 
out  he  had  palled  people  up  and  down  tbe 
incline,  that  he  did  not  know  tff  anybody 
else  doing  so  during  that  time  until  this  ac- 
cident happened.  He  furtber  says  that:  "I 
hoisted  up  all  the  material  that  day  that 
needed  to  be  hoisted.  I  do  not  know  wheth- 
er any  one  else  gave  any  orders,  that  was  a 
portion  of  my  Job  at  this  particular  time,  I 
bad  other  duties.  While  they  were  repair- 
ing tbe  furnace  and  when  It  was  not  in  op- 
eration, It  was  not  necessary  to  hoist  tbe  car 
up  and  down  nearly  so  often  as  when  it  was 
in  operation.  We  had  to  bring  up  tools  and 
material  for  repairs,  to  lower  down  all  the 
stuff  removed  from  the  top."  This  was  tbe 
plaintiff's  own  witness,  and  the  only  witness 
who  attempted  to  testify  as  to  how  tbe  in- 
Jury  occurred. 

L.  C.  Dickey  and  James  A.  Mitchell,  for 
appellant   Percy  &  Benners,  for  appellee. 

MAYFIELD,  J.  We  will  now  apply  this 
evldaice  to  this  case,  and  see  if  it  tended 
to  prove,  or  If  It  authorized  the  ^ry  to 
infer,  the  truth  of  every  material  averment 
of  any  one  count  of  the  complaint  If  so, 
the  giving  at  the  general  afiOnnatlTe  charge 
in  this  case  was  error. 

The  first  count  among  other  material 
averments,  alleges  that  the  death  of  the 
plaintiff's  Intestate  was  the  result  of  defects 
in  tiie  condition  of  defendant's  ways,  works, 
machinery,  eta,  used  in  connectlcm  with  its 
bnatneBi;  that  the  Incline  railway  was  de- 
fective, the  means  and  appliances  for  stop* 
ping  and  preventing  the  car  from  falling  Into 
the  fnmace  were  defective  and  said  hoist- 
ing engine  was  defective.  This  count,  it  will 
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be  observed,  alleges  wratil  dtfects  con- 
JnnctiTely,  consequently  It  was  neceBsary  to 
prove,  or  to  introduce  erldence  tending  to 
prove,  all  of  the  defects.  There  was  net  a 
particle  of  evidence  that  the  engine  was  de- 
fective, but  it  aflSrmadrely  appears  that  it 
was  in  good  condition.  It  afflrmatively  ap- 
pears by  the  plalntlfTs  own  evidence  that 
the  engineer,  whose  duty  it  was  to  operate 
It  and  who  was  operating  it  on  that  day, 
conld  atop  the  car  at  any  time  and  at  any 
place  he  pleased.  Consequently,  It  affirma- 
tively appears  that  there  was  no  defect  In 
the  appliances  for  stopping  said  car.  Nor 
did  the  evidence  show  any  defect  whatever 
In  the  ways,  works,  or  machinery  of  this 
plant  within  the  meaning  of  the  statute.  It 
affirmatively  and  conclusively  appeared  by 
the  plalntlfTs  own  evidence  that  this  fur- 
nace was  not  being  operated  at  the  time  of 
the  injury;  that  the  Incline  tramway  and 
cars  necessarily  were  not  used  at  the  time 
for  the  purpose  for  which  they  were  built 
and  Intend^,  but  for  the  incldratal  purpose 
of  repairing  the  furnace  or  rellning  It.  The 
evidence  afflrmatlv^y  showed  that  the  tram- 
way, car,  and  device  for  operating  It  were  in 
good  condition  for  the  purpose  ot  operating 
the  furnace — the  purpose  for  which  they 
were  Intended.  All  the  evidence  showed  that 
It  was  necessary  to  take  up  the  rails  of 
the  tramway  from  across  the  top  of  the 
furnace  In  order  to  take  out  the  bell  and 
hopper  preparatory  to  doing  the  repair  work 
or  rdlnlng  the  furnace.  These  rails  were 
not  put  across  the  top  of  the  furnace  to  keep 
the  car  from  falling  into  the  furnace,  but 
it  conclusively  appears  that  they  were  put 
there  for  the  purpose  of  running  the  car 
over  the  top  of  the  furnace  so  that  the  con- 
tents of  the  car  could  be  damped  into  the 
furnace.  It  conclusively  aK)earB  that  the 
rails  were  not  needed  acroaa  the  top  of  the 
furnace  until  It  was  ready  to  resume  opera- 
tions. This  we  Oilnk  Is  perfectly  obvious  to 
any  person.  It  Is  true  that  some  of  the  wit- 
nesses said  the  rails  could  have  been  put 
back  after  the  bell  and  hopper  had  been  re- 
moved, and  then  again  have  been  taken  out 
when  the  bell  and  hopper  were  to  be  put 
haxk  in  the  famace,  and  then  again  replac- 
ed after  the  bell  and  hoppw  had  been  let 
down ;  It  also  appeared  that  If  the  rails  had 
been  across  the  tap  of  the  famace  the  car 
woald  not  bare  fallen.  It  was  also  testified 
by  some  cf  the  witnesses  that  ntop  or  cbodk 
blocks  could  have  been  erected  at  the  aid 
of  the  tram  lines  anft  at  the  edge  of  the- 
top  of  the  furnace  to  prevent  the  cars  from 
rnnnlng  into  tlie  famace  while  it  was  open, 
but  the  evidence  did  not  show  that  it  was 
necessary  or  proper  in  rellning  tbe  famace 
OT  In  the  repair  of  it,  but,  on  the  other  hand, 
to  oar  minds  It  condusively  sliows  that  tfa^ 
would  have  been  obstractlinis  rather  than 
benefits  in  repairing  the  furnace  as  it  was 
being  repaired.  This  was  affirmative 
shown  by  the  «ridence  of  some  of  the  wit- 1 


nesses,  was  not  doiled  by  any,  and  It  would 
not  be  reasonable  to  suppose  that  they  were 
necessary  or  proper  In  carrying  on  this  re- 
pair work,  bat  that  they  would  be  obstruc- 
tions and  hindrances.  Consequently  the  fail- 
ure to  run  a  track  across  the  top  of  the  fur- 
nace or  to  chock  blocks  or  deadmen  at  the 
ends  of  the  tramway  at  the  top  of  the  fur- 
nace cannot  be  said  to  have  constituted  a 
defect  in  the  ways,  works,  and  machinery 
within  the  meaning  of  the  statute.  We  are 
not  unmindful  of  the  evidence  in  this  case 
that  if  this  track  had  beea  built  across  the 
top  of  the  furnace  or  if  tbe  deadman  or 
chock  blodc  had  been  erected  as  it  was  shown 
that  it  could  have  been  done,  the  injury 
would  not  have  happened;  but  this  la  far 
from  showing  that  a  failure  to  do  this  con- 
stituted a  defect  in  the  ways,  works,  and 
machinery  of  this  plant,  at  this  time  and  on 
this  occasion ;  but,  on  the  other  hand,  it  af- 
firmatively shows  that  their  erection  daring 
the  repair  would  have  been  an  obstruction. 
The  deadmen  or  <diock  blocks,  or  the  track 
across  the  top  of  the  furnace,  would  with- 
out doubt  have  prevented  injury,  but  their 
absence  did  not  occasion  the  injury;  it 
merely  constituted  a  condition  ui>on  which 
another  wrongful  act  operated  to  produce  the 
injury.  The  master  cannot  be  held  to  have 
anticipated  this  accident,  nor  can  it  be  held 
to  have  provided  agalnat  it  more  than  it  did. 
If  a  strong  net  had  been  strebAed  across 
the  top  of  the  furnace,  this  wonld  have  pre- 
vented the  Injury;  If  the  tram  track  bad 
been  taken  up  clear  down  to  the  ground.  It 
would  have  prevented  the  injury;  If  the 
plaintiff  had  provided  an  levator,  sncfa  as  is 
used  in  hotels,  to  carry  its  employ^  to  the 
top  of  the  furnace,  it  might  not  have  hap- 
pened; but  the  absence  of  these  provislcHiB 
certainly  did  not  constitute  actionable  neg- 
ligence. As  will  be  more  fully  shown  here- 
after the  wrongful  act  which  caused  the  in- 
jury was  that  of  an  Intrader,  some  person 
who  acted  without  right  or  duty,  and,  so  far 
as  tbls  record  shows.  Is  unknown.  It  wm» 
the  act  of  this  unknown  peaum.  In  tfevating 
the  car  upon  the  incaine,  instead  ot  stof^ng 
it  where  it  dioold  and  could  have  been  eas- 
ily stopped,  avoiding  tlie  injnry.  and  fb&i 
either  negligently  or  intentionally  ninnlng  It 
to  the  middle  of  Oie  furnace,  and  dumping 
it  and  its  contents  to  tiie  bottom  ot  the  fur- 
nace below.  It  is  the  law  of  this  state^  of 
Bngland.  and  of  the  other  states,  and  is  well 
settled,  that  the  duties  of  the  master  to  his 
Borants  who  are  ragaged  In  preparing  or 
collecting  material  to  constract  or  repair  the 
ways,  worths,  or  machinery  of  the  plant,  and 
putting  it  in  suitable  cmdition  fw  use  tor 
the  carrying  on  of  the  master's  busineSB,  are 
not  the  same  as  the  duties  he  owes  to  his 
servants  who  are  using  such  ways,  works, 
machinery,  etc.,  after  the  constroctloa  or  re- 
pairs are  completed  and  the  boainess  of  the 
master  Is  In  operation;  and  tiiat  sarants 
who  are  oigaged  In  this  constmctlon  or  re* 
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pair  vaA  of  the  plant  of  the  master  a*- 
sAme  the  risks  which  are  obTlonsly  Inddent 
to  the  work  of  coiistnictlon  or  repair.  They 
are  not  allowed  to  complain  of  the  ways, 
woiks  or  machinery  aa  being  dtf  ectlve,  when 
tliat  defect  is  the  Twy  reason  or  the  very 
cause  of  the  eerrxat's  being  tha*e  and  at 
work,  npoi  the  occasion.  The  doty  which 
originally  rests  upon  the  master  to  furnish 
safe  ways,  works,  and  madilnery,  for  the 
time  being  and  for  the  purpose  of  constmc- 
tkm  or  repair,  Is  sounded.  It  would  be 
nmreaBonable  to  hold  the  master  to  the  same 
d^ree  <tf  strictness,  while  he  is  constmcting 
his  jflaxct  or  repairing  his  way^  works,  or 
macbinery,  as  Is  required  of  him  after  he 
baa  constmcted,  or  after  the  repairs  have 
been  completed,  and  the  plant  la  in  <^>era- 
Uon.  If  It  were  otherwlae,  tba  mastw  conld 
not  wlUi  safety  repair  or  remedy  a  defect 
Of  oonrae  tbls  mle  at  law,  like  others,  has 
Its  limitations.  It  Is  not  ctmtmded  by  llie 
autborltles  on  lliis  subject,  nor  Is  It  at- 
tempted to  be  decided  h«e,  tiiat  the  mas- 
ter is  never  liable  to  Oie  serrant  for  an  In- 
jury received  while  mgaged  in  repairing  or 
remedying  the  ways,  works,  or  machinery 
of  the  master,  but  It  Is  decided  that  the 
same  mies  will  not  apply  in  the  oonstmctlon 
or  r^lrlng  of  tbe  ways,  works,  or  madiln- 
ery  that  apply  after  the  completion  of  re- 
pairs and  during  operation,  tabatt  on  Mas- 
ter and  S^rant,  {  29  et  seq. 

The  mere  fact  that  the  master  has  omit- 
ted to  provide  means  to  arold  injury  does 
not  make  the  master  responsible,  hi  the  ab- 
sence of  proof  of  negligence.  In  the  absence 
of  actionable  negligence  on  the  psrt  of  tbe 
master,  an  accident  to  the  servant  must  be 
regarded  as  one  of  the  hazards  of  tbe  em- 
ployment of  which  the  servant  takes  tbe 
risk.  When  tbe  master  has  done  everything 
that  the  law  requires  him  to  do  to  insure  and 
maintain  the  safety  of  hia  servant,  any  risk 
which  the  employment  otherwise  involves  is 
not  assumed  by  him,  nor  should  be  be  made 
liable  therefor.  The  final  question  to  be  de- 
termined, in  every  case  of  an  action  by  the 
servant  against  the  master  as  such,  Is  this : 
Was  the  master  guilty  of  a  breach  of  duty 
to  the  servant  who  brings  the  action?  The 
duty  of  tbe  master  to  his  servant,  arising 
from  the  contract  of  employment  Is  either 
express  or  implied,  consequently  the  mas- 
ter's liability  to  his  servant  as  such  Is  lim- 
ited to  those  obligations  and  those  duties 
which  arise  under  the  contract  and  which 
he  has  either  expressly  or  Impliedly  agreed 
to.  Jones  V.  Granite  Mills  Co.,  126  Maes.  84, 
30  Am.  Sep.  661;  Mensch  v.  Pa.  Co.,  150 
Pa.  098,  25  Atl.  31,  17  R.  A.  450 ;  Hough 
V.  Texas  Co.,  100  U.  S.  213,  25  L.  Ed.  612; 
FWd  V.  FitSborg,  110  Mass.  240,  14  Am. 
Eep.  598;  Farwdl  v.  Boston  Co.,  4  Mete 
(Mass.)  49,  38  Am.  Dec  339;  Harrison  v. 
Geatral  B.  Co.,  81  N.  J.  Law,  293.  As  was 
•aid  by  the  learned  Chief  Justice  Stone,  of 
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tbU  court,  In  Mutch's  Case,  97  Ala.  196,  11 
South.  895  (21  L.  R.  A.  816,  38  Am.  St  Rep. 
179):  "To  constitute  actionable  n^Ugence 
there  must  be  not  only  causal  connection 
between  tbe  negligence  complained  of  and 
tbe  injury  suffered,  but  tbe  connection  must 
be  by  a  natural  and  unbroken  sequence  with- 
out intervening  efficient  cause,  so  that  bat 
for  the  negligence  of  the  defendant,  the  In- 
Jury  would  not  have  occurred.  It  must  not 
only  be  tbe  cause,  but  it  must  be  the  proxi- 
mate cause;  that  Is,  tbe  direct  and  Imme- 
diate efficient  cause  of  the  injury." 

We  do  not  decide  that  any  n^Iigence  on 
the  part  of  the  master  was  shown  in  this 
case,  nor  do  we  decide  that  there  was  any 
evidence  tending  to  show  that  the  master 
was  guilty  of  any  n^ligence,  or  that  be  waa 
llaUe  or  answerable  for  the  negligence  of 
tbe  party  who  committed  tbe  wrong  which 
resulted  in  the  injury.  But  we  do  decide 
that  If  It  can  be  said  that  the  master  was 
guilty  of  any  acUonaUe  n^Ilgence,  kkAi  neg- 
ligence waa  not  the  proximate  cause.  It  was 
not  the  direct  and  immediate  efficient  cause 
of  the  injury.  As  to  this  proposition,  we  do 
not  tbink  there  can  be  a  doubt  In  Mutch's 
Case  it  was  conceded  by  the  court  that  tbe 
railroad  company  was  gull^  of  negligence 
In  running  tSiB  train  at  a  greater  rate  of 
qieed  than  was  ^vlded  by  law,  but  the 
plalntUf,  who  was  a  boy  12  or  14  years  of 
age,  of  average  Intelligence,  attempted  to 
climb  tbe  ladder  of  a  freight  car  and  was 
Injured.  Judge  Stone  held  that  in  that  case 
the  negligence  of  the  railroad  company  was 
not  the  proximate  cause  of  the  Injury.  Then 
much  more  so  must  it  be  In  this  case,  when 
it  indisputably  appears  that  the  direct  cause 
of  this  injury  was  tbe  negligent  or  wrong- 
ful act  of  some  person  running  the  car  up 
the  incline  and  dumping  plaintiffs  Intestate 
Ihto  tbe  furnace.  It  affirmatively  appeared 
by  tbe  plaintiffs  own  evidence  that  the  de- 
fendant did  not  do  it  and  that  no  agent  of 
defendant  authorized  to  act  for  it  did  It, 
but  It  affirmatively  appeared  from  tbe  plaln- 
tifTs  own  evidence  that  It  was  done  by  an 
unknown  Intruder,  interloper,  or  intermed- 
dler,  against  whose  wrongful  acts  the  de- 
fendant company  could  not  be  held  to  have 
provided.  It  is  true,  as  we  have  said  above, 
that  if  the  chock  blocks  had  been  at  the  end 
of  the  track,  or  if  the  track  bad  extended 
across  the  top  of  the  furnace,  the  Injury 
would  not  have  resulted,  and  the  master 
could  liave  provided  the  chock  blocks  and 
could  have  extended  tbe  tracks  across  the 
furnace,  and.  If  tills  had  been  done,  tbe  In- 
jury would  not  have  resulted,  yet  his  failure 
to  do  this  was  not  and  could  not  be  held  to 
be  actionable  negligence.  Tbe  Injury  was 
tbe  saddest  and  most  deplorable  that  could 
have  happened,  but  the  facts  do  not  show 
that  the  master  can  be  held  liable.  He  could 
not  have  anticipated  It  nor  could  he  reason- 
ably have  been  expected  to  provide  against 
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It  If  the  master  had  had  do  farnace.  If  he 
had  never  employed  plalntlfTs  intestate,  If 
he  had  taken  down  the  tramway  to  the 
sronnd,  If  be  had  not  fired  up  the  engine  on 
the  morning  of  the  accident,  If  he  had  put 
a  net  across  the  top  of  the  furnace  while  it 
was  being  repaired,  the  sad  and  deplorable 
accident  would  not  have  happened,  but  cer- 
tainly his  failure  to  do  any  one  of  these  does 
not  and  should  not  make  him  liable. 

A  wrongful  act  of  independent  third  per- 
sons (it  conclnsfvely  appears  that  this  was 
such,  though  they  may  have  been  servants  of 
the  master),  not  actually  Intended  or  rea- 
sonably to  be  expected  the  master,  Is  not 
the  consequence  of  the  master's  wrong,  and 
he  is  not  bound  to  anticipate  the  general 
probability  of  such  acts.  Burt  t.  Advertiser 
Co..  154  Mass.  238,  28  N.  B.  1,  13  L.  B.  A. 
97.  The  act  of  the  person  in  elevating  the 
car  upon  the  incline  and  dumping  It  into  the 
furnace,  which  unquestionably  resulted  In 
the  Injury  here  complained  of,  was  a  tres- 
pass upon  the  rights  of  the  defendant  as 
well  as  those  of  the  plaintiff,  though  It  may 
have  been  the  act  of  the  master's  servant 
The  master  could  not  foresee  or  reasonably 
anticipate,  and  he  was  not  required  to  an- 
ticipate or  to  provide  for,  violations  of  the 
law  of  trespass  upon  his  property,  by  other 
persons  or  by  his  own  servants.  They  were 
not  emi^oyed  by  blm  for  this  purpose,  and 
were  not  authorized  to  perform  It  They 
were  not  shown  to  be  Incompetent  for  the 
purpose  and  work  for  which  they  were  em- 
ployed. It  is  true  that  the  master  Is  liable 
in  damages  for  an  Injury  n^Ilgently  or  In- 
tentl<mally  Inflicted  by  his  servants  upon 
others,  third  persons,  or  upon  other  servants 
In  certain  cases,  but  in  order  for  him  to  be 
liable  the  negligent  or  wrongful  act  of  the 
servant  must  be  within  the  scope  or  line  of 
employment,  and  the  master  may  sometimes 
be  liable,  though  the  wrongful  act  was  done 
by  his  servants  in  express  disobedience  to  the 
master's  order,  but  he  Is  not  liable  unless 
tbe  act  was  within  the  line  or  scope  ot  em- 
ployment In  some  degree  tbe  same  role 
holds  as  with  principal  and  agent  The  rale 
has  been  clearly  expressed  by  our  court  as 
follows:  "If  tbe  employ^,  while  acting  with- 
in the  scope  of  the  authority  al  the  employ- 
ment do  an  act  Injurious  to  another,  either 
tbrongb  negligence,  wantonness,  or  intention, 
then  for  sadi  abuse  of  anthorltr  conferred 
upon  him  or  implied  In  his  employmrat  the 
master  or  Knplt^er  Is  responsible  In  dam- 
ages to  the  person  tiias  injured.  But  If  tbe 
servant  or  agoit  go  b^nd  tbe  range  ot  his 
emplf^ment  or  dntles,  and  of  his  own  wUI 
do  an  unlawful  act,  Injurlons  to  another,  tiie 
agent  Is  liable  but  tiie  master  is  not"  OU- 
11am  T.  B.  B.  Co.f  70  Ala.  368;  Qoodloe  v. 
Memphis  Co.,  107  Ala.  233,  18  Sonttt.  166» 
29  L.  B.  A.  720.  M  Am.  St  Bepw  OT. 

It  condadTCdy  appears  fnun  Uie  evidence 
In  this  case  that  whoever  pulled  the  lever 
and  propelled  the  car  and  dnnved  It  Into  the 


furnace,  the  cause  of  this  Injury,  did  so 
without  right  or  authority  from  the  defend- 
ant company ;  and  if  it  was  done  by  one  of 
the  defendant's  swvants  or  agents.  It  sfllrm- 
atively  appears  from  the  plaintiff's  own  ev- 
id«ice  that  It  was  not  within  the  line  or 
scope  of  tbe  employmmt  and  for  this  rea- 
son tbe  defendant  could  not-  be  liable  to  tbe 
plaintiff  for  the  death  of  the  intestate  who 
was  another  servant  That  is  to  say.  It  con- 
clusively appears  that  the  wrongful  act  the 
cause  of  the  injury,  was  not  the  result  of 
any  actionable  Diligence  or  intaatlonal 
wrong  on  the  part  of  the  defendant  or  of 
any  agrat  or  servant  of  It  acting  within  the 
line  or  scope  of  bis  emidoymoit  without 
which  there  could  be  no  liability  on  tbe  part 
of  the  defendant 

The  second  count.of  the  complaint  amoDg 
other  things,  charges  that  the  death  of  the 
Intestate  was  caused  by  tbe  failure  of  the 
defendant  to  provide  a  careful  and  compe- 
tent engineer,  and  Its  negligence  In  allow- 
ing said  engine  to  be  q;>erated  by  said  In- 
competent negro  boy  Jim  Doollttle.  The  ev- 
idence not  only  fftlls  to  prove  this  allegation, 
but  the  plalntUFa  own  evidence  afflnnatlTely 
disproves  It 

The  fifth  count  charges  that  the  defend- 
ant by  its  servants  who  were  making  such 
repairs  on  said  furnace  did  re<HcIesBly,  will- 
fully, and  wantonly  dump  said  deceased  In- 
to said, furnace  and  kill  him.  It  certainly 
cannot  be  contended  that  there  was  any  ev- 
idence to  prove  this  count  of  tbe  complaint. 
There  was  certainly  no  proof  of  the  defend- 
ant's actual  participation  In  tbis  wrongful 
act  as  alleged,  and  there  was  no  evidence  to 
show  that  It  authorized  or  ratified  tbe  wrong- 
ful act  but  it  afiirmatively  appears  by  the 
plaintltrs  own  witness  that  the  defendant 
bad  no  knowledge  of  tbe  fact  that  It  was  or 
could  be  done. 

This  disposes  also  of  the  sixth  count  toe 
tbe  same  reason,  and  what  has  been  said  of 
the  first  and  fifth  counts  diefrases  ot  the  sev- 
enth count 

The  ^htb  coant  contained  an  allegation 
that  intestate  was  killed  by  reason  of  the 
negligence  of  a  person  to  whose  orders  or  di- 
rections he  was  then  and  there  bound  to  con- 
form and  did  conform.  There  was  no  direct 
evidence^  nor  any  from  whldi  an  Inference 
could  w^I  be  drawn  that  any  orders  or  direc- 
tions had  been  glTea  to  the  Intestate,  or  that 
he  was  conforming  to  any  orders  or  directions 
when  he  was  killed. 

As  we  have  stated  above,  it  did  not  aivear 
that  any  ordw  or  direction  whatever  was 
given  to  him  upon  this  occasion;  but  If  It 
could  be  said,  as  contoided  by  counsel  for 
appellant,  that  the  direction  or  nrder  from 
McLau^ln  was  given  to  l^Iam  or  tiie  negro 
Brooks  to  bring  the  articles  to  him,  It  cer- 
tainly cannot  be  contmded  that  this  was  a 
negligent  (B-der,  or  that  be  was  guilty  oC  any 
negligence  in  giving  It  and  the  plaintiff  prey- 
ed by  the  witness  Mylam  himself  that  he  had 
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charee  and  control  of  the  hotsting  engine,  and 
of  tbe  tramway  at  tbe  time,  and  the  plain- 
tiff proved  by  him  conclusively  that  there  was 
DO  negligence  on  his  part  as  was  alleged  in 
the  ninth  count  of  tbe  complaint.  It  conclu- 
slvtiy  appears  from  the  evidence  that  tbe 
negligence  was  not  on  the  part  of  a  person 
who  had  charge  or  control  of  that  hoisting 
oigine,  bat  was  the  result  of  the  negligence 
or  intentional  wrongful  act  of  a  person  who 
meddled  with  the  engine,  bat  who  did  not 
have  charge  or  control  of  it,  nor  any  duty  to 
perform  In  connection  with  it 

As  to  the  auctions  In  the  tenth  connt  of 
tbe  complaint,  that  the  defendant  negligent^ 
ly  and  carelessly  allowed  Jim  Doollttle,  an 
Ignorant,  Incompetent,  and  inexperienced  ne- 
gro boy,  to  take  charge  of  tbe  hoisting  engine, 
and  that  be  negligently  and  carelessly  hoist- 
ed tbe  car  to  the  top  of  the  furnace,  and  also 
as  to  the  averment  tbat  tbe  death  of  the  In- 
testate was  caused  by  one  KIser,  tbe  defend- 
ant's general  manager.  In  intrusting  Doollttle 
with  tbe  charge  or  control  of  the  hoisting  en- 
gine, they  are  absolutely  unsupported  by  tbe 
testimony.  In  fact  the  plalntUTs  witnesses 
affirmatively  proved  tbe  contrary. 

And  as  to  tbe  eleventh  count,  which  con- 
tained an  averment  tbat  It  was  caused  by 
reason  of  tbe  act  or  omission  of  a  person  in 
the  employ  of  defendant.  In  obedience  to  the 
rules  and  regulations  or  by-laws  of  the  de- 
fendant, and  in  obedience  to  instructions  giv- 
en by  a  person  delegated  by  the  authority  of 
the  defendant  In  that  behalf,  In  that  he  al- 
lowed Jim  Doollttle,  an  incapable  negro  boy, 
to  hare  control  of  tbe  hoisting  engine,  tbe 
evidence  does  not  show  that  Doollttle  bad 
charge  or  control  of  the  hoisting  engine,  but 
affirmatively  shows  tbat  he  did  not  have 
charge  or  control  of  It,  and  It  affirmatively 
appears  tbat  If  he  did  handle  It  at  the  time 
he  did  so  without  authority,  express  or  Im- 
plied, and  without  the  knowledge  or  consent 
of  the  defendant  or  of  any  one  authorized 
to  consent  to  It ;  and  If  all  this  could  be  said 
to  be  otherwise,  It  Is  beyond  question  that  It 
was  not  in  pursuance  of  any  rules,  regula- 
tions, by-laws,  or  Instructions. 

As  to  the  twelfth  count,  which,  among  other 
things,  claimed  that  the  death  was  tbe  result 
of  the  n^lgence  of  a  person  who  had  Buper- 
loteodence  intrasted  to  him,  while  In  the  ex- 
ercise of  the  superintendence.  In  that  the  en- 
gine was  left  unattended  by  any  one  capable 
of  properly  ctmtrolUng  it,  It  Is  not  sup[>orted 
by  the  ertdence.  The  plaintiff  proved  by  tbe 
witness  Hylam,  wbo  was  Intrusted  with  tbe 
care  and  management  of  It,  tbat  be  was  there 
present  all  tbe  while,  and  that  be  was  within  a 
tew  feet  of  the  engine  when  the  accident  hap- 
pened ;  and  there  was  nothing  to  show  tbat 
it  was  negligence  on  bis  part  to  be  a  few  feet 
away  from  the  lever.  It  was  proven  by  him 
himself  that  the  operation  of  this  engine  was 
not  the  only  duty  enjoined  upon  him;  that 
be  was  the  otily  one  authorised  to  operate  It ; 
and  tbat  he  wu  not  reciaired  to  operate  it 
62  SO.— 7 


very  much  while  the  furnace  was  In  process 
of  construction,  and  tbat  be  was  engaged  In 
doing  other  duties  at  tbe  very  time ;  and  It 
certainly  could  not  be  said  to  be  culpable  neg- 
ligence of  his  allowing  the  n^oes  to  go  Into 
the  doghouse  to  warm  on  the  occasion,  and 
he  certainly  bad  no  right  to  anticipate  that 
they  would  meddle  with  tbe  lever  while  In 
there,  or  attempt  to  usurp  bis  authority  In 
his  very  presence.  Certainly  the  employer  Is 
not  called  upon  to  anticipate  meddling  with 
Instrumentalltlee,  though  they  be  dangerous 
ones,  by  grown  people  and  those  who  know 
of  their  dangerous  uses  and  porposes. 

As  to  the  allegation  of  tbe  fifteenth  count, 
that  the  injury  was  the  result  of  tbe  act  of 
a  person  whose  name  and  particular  office 
are  unknown  and  who  was  entrusted  with  sn- 
perlntendence  while  in  tbe  exercise  of  it,  In 
negligently  causing  plaintiff's  Intestate  to  be 
carried  upon  the  car  when  It  was  highly  dan- 
gerous to  his  life.  It  is  not  supported  by  any 
evidence,  but  tbe  contrary  Is  affirmatively 
proven  by  plaintiff's  own  evidence.  It  ap- 
peared from  all  tbe  evidence  (and  it  must  be 
remembered  tbat  all  tbe  evidence  in  this  case 
was  that  of  plaintiff's  own  witnesses)  that 
the  Intestate  rode  upon  tbe  car  as  a  matter 
of  h[s  own  choice  and  own  convenience.  There 
was  no  evidence  to  show  or  tending  to  show 
that  he  was  Invited,  ordered,  or  directed  so 
to  do.  It  does  not  appear  that  any  witness 
had  seen  him  before  tbe  accident.  It  also 
affirmatively  appeared,  without  contradiction, 
that  there  was  a  stairway  leading  up  from 
the  ground  to  tbe  top  of  the  furnace,  parallel 
with  tbe  Incline  tramway,  by  which  the  in- 
testate could  have  made  tbe  trip  If  he  had 
desired ;  that  It  was  built  for  tbe  very  pur- 
pose of  persons  ascending  and  descending; 
that  It  was  at  the  time  In  a  perfectly  safe 
condition,  unobstructed,  and  tbat  he  chose 
the  route  by  the  car  rather  than  the  other 
which  was  safe  and  open  to  hlra. 

As  has  been  said  before  In  reference  to  tbe 
fifth  and  sixth  counts,  there  is  no  evidence 
whatever  to  support  the  averments  of  will- 
fulness or  wantonness  on  tbe  part  of  the  de- 
fendant or  any  of  its  agents  for  whose  acts  it 
was  responsible. 

What  has  been  said  above  with  reference  to 
the  first  and  second  counts  disposes  of  the 
third  count,  and  what  we  have  said  with  ref> 
erence  to  the  first  connt  dlspoEies  of  tb^fonrth 
count,  and  what  has  been  said  of  the  other 
counts  when  specifically  mentioned  disposes 
of  all  tbe  counts  of  the  complaint. 

If  the  propositions  of  law  which  we  have 
already  annotmced  and  which  we  hereafter 
announce  are  correct,  the  evidence  not  only 
failed  to  sopport  all  the  material  avermenU 
of  any  one  count,  but  it  affirmatively  dis- 
proves one  or  more  material  averments  of 
every  count  of  tbe  complaint  This  being 
tme,  the  general  affirmative  charge  should 
have  been  given  for  the  defendant  as  request- 
ed, and  if  there  be  error  in  tbe  way  or  man- 
ner In  which  It  was  given,  or  In  other  in- 
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Btrnctlonfl  to  th«  Jnry.  it  of  necessity  was 
without  Injury  to  the  plaintiff. 

It  Is  proper  for  us  to  soy  that  we  hare  not 
Ignored  the  fact  that  evidence  was  excluded 
by  the  court  against  the  objection  of  plain- 
tiff, as  to  which  he  assigns  error,  and  we 
have  considered  the  case  thus  far  as  If  all 
those  rulings  had  been  made  In  favor  of  the 
plaintiff;  that  is  to  say.  If  the  evidence  had 
been  introduced  which  be  desired  to  Intro- 
duce, but  which  was  not  allowed,  and  If  that 
had  been  excluded  which  he  desired  to  be 
excluded,  but  which  was  not  allowed,  the 
plaintiff  would  still  not  have  been  entitled  to 
recover  for  the  same  reason — that  Is  to  say. 
It  would  not  have  overcome  the  difficulties. 
In  fact,  the  evidence  which  he  sought  to  In- 
troduce in  several  instances  was  subsequently 
allowed;  that  is  to  say,  that  it  was  danger- 
ous to  ride  upon  the  car  In  the  condition  and 
under  the  circumstances  under  which  plain- 
tiff's  intestate  rode. 

Injuries  to  servants  resulting  from  the  neg- 
ligence of  fellow  servants,  not  within  the 
line  or  scope  of  the  employment  or  within 
the  provisions  of  the  employer's  liability  act, 
do  not  render  the  master  liable  for  such 
act  As  was  said  by  Chief  Justice  Brlckell 
in  the  case  of  Smoot  v.  M.  &  M.  Ry.  Co.,  67 
Ala.  17,  from  which  we  have  almost  quoted: 
"The  reason  for  relieving  the  master  from 
liability  for  such  injuries  Is  founded  In  the 
policy  of  encouraging  and  compelling  serv- 
ants to  exercise  diligence  and  caution  In  the 
discharge  of  their  duties,  and  which,  while 
protecting  him,  affords  protection  also  to  the 
master."  It  Is  true  that  this  case  was  decid- 
ed before  the  employer's  liability  act,  but  the 
rule  and  proposition  are  true  except  as  to 
cases  taken  without  the  rule  by  authority  of 
the  provisions  of  the  employer's  liability  act. 

It  is  true  that  when  the  evidence  is  con- 
flicting the  Jury  should  be  left  to  find  the 
facts  without  interference  by  the  court,  and 
If  there  Is  any  evidence  tending  to  prove  a 
fact,  no  matter  how  slight,  the  court  has  no 
right  to  take  such  question  from  the  consid- 
eration of  the  Jury.  It  Is  the  province  of  the 
jury  and  not  of  the  court  to  find  from  the 
evidence  the  truth  of  a  disputed  fact.  It  is 
also  well  settled  that  in  Jury  trials  It  is  the 
exclusive  province  of  the  court  to  determine 
all  questions  of  law  arising  In  the  case,  and 
it  is  likewise  the  exclusive  province  of  the 
Jury  to  determine  the  facts  under  proper  In- 
structions from  the  court  The  line  between 
the  duties  of  the  court  aud  those  of  the  Jury 
should  be  observed.  It  is  of  the  greatest  Im- 
portance to  the  administration  of  Justice 
that  each  should  be  made  responsible  for  Its 
appropriate  department,  for  in  this  way  ouly  : 
can  errors  of  fact  and  errors  of  law  be  traced 
to  their  proper  source.  State  v.  Smith,  6 
B.  I.  34. 

Under  our  system  of  laws  and  the  prac- 
tice prevalliDg  in  our  court  for  nearly  100 
years,  tlie  power  Is  vested  In  the  court  in 
proper  cases  to  determine  whether  the  evl- 


de&ce  offered  tends  to  support  the  allegations 
of  the  party.  The  right  should  be  cautiously 
exercised,  but  in  some  cases  It  is  the  duty 
of  the  court  to  direct  a  Tcrdict  when  there- 
unto requested  In  writing,  and  a  failure  so  to 
do  will  be  error,  for  It  la  not  only  the  right, 
but  It  Is  the  duty,  of  the  court.  When  the 
plaintiff  has  Introduced  bis  evidence,  and  it 
does  not  tend  to  prove  the  plaintiff's  cause  of 
\  action,  the  court  may  refuse  to  hear  evidence 
offered  by  the  defendant,  and,  if  properly  re- 
quested, direct  the  Jury  to  find  afalnst  the 
plaintiff,  but  it  is  only  in  the  absence  of  all 
evidence  against  the  defendant  that  the  court 
should  direct  a  verdict  in  his  favor.  And  it 
is  always  error  and  not  within  the  discre- 
tion of  the  court  to  leave  m  question  to  the 
Jury  in  respect  of  which  there  is  no  evidence. 
If  there  is-  none  to  support  the  theory  of 
fact  assumed,  the  court  should  not  let  the 
case  go  to  the  jury;  likewise,  when  the  facts 
In  the  case  are  undisputed  and  the  evidence, 
with  all  the  inferences  which  the  jury  can 
rightfully  draw  from  it,  does  not  as  a  matter 
of  law  have  any  tendency  to  establish  the 
proposition  which  is  essentia!  to  the  mainte- 
nance of  the  action,  it  Is  the  duty  of  the 
judge,  If  properly  requested,  to  so  instruct 
the  jury;  but  if  there  be  any  evidence  which 
tends  to  establish  the  plaintiff's  cause,  It  Is 
error  for  the  court  to  withdraw  the  case 
from  the  jury  or  to  direct  a  verdict,  because 
it  is  not  for  the  court  to  judge  of  the  suffi- 
ciency of  the  evidence^  But  the  atBrmatlre 
charge  should  not  be  given  when  the  evi- 
dence Is  confllctliig  as  to  any  material  ques- 
tion necessary  for  a  verdict,  or  when  the  evi- 
dence Is  circumstantial,  or  when  a  material 
fact  rests  wholly  la  Infwence;  but  it  may  be 
given,  and  should  on  request  be  given,  when- 
ever the  court  would  sustain  a  demurrer  to 
the  evidence  interposed  by  the  party  request- 
ing the  instruction.  Smoot  M.  ft'  M.  Ry. 
Co,  Ala.  17;  Tablor  t.  Sheffield  Co.,  87 
Ala.  300,  6  South.  190. 

Applying  these  propositions  of  law  above 
stated  to  the  evidence  in  this  com,  a  verdict 
should  not  have  been  allowed  against  the 
defendant,  for  the  reason  that  there  was  an 
entire  failure  of  proof  as  to  each,  count  of 
the  complaint  Some  of  the  material  aver- 
ments in  each  count  of  the  complaint  were 
expressly  and  eontdnslvely  disproved  by  the 
evldraice  of  the  plalntifC  There  was  no  con- 
flict as  to  any  material  fact  which  was  nec- 
essary to  the  defenite;  there  conld  be  no  re- 
versible error  berause  there  could  be  no  in- 
jury done  the  plaintiff  by  the  direction  of  a 
verdict  for  tbe  defendant 

The  case  is  affirmed. 

Affirmed. 

SIMPSON.  ANDERSON,  and  EVANS,  JJ., 
concur.  McCLELIAN  and  8AYRE,  JJ.,  dis- 
sent; the  former  being  of  the  opinion  that  the 
court  erred  in  giving  the  general  afflxmatlve 
charge; 
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a25  La.) 
No.  17.993. 
JOLIVBT  T.  CHATBS  et  ftl. 
In  re  JOLIVET. 
(SapzeiM  Oonrt  of  LoaiBimm.   Feb.  28,  1910; 
BcheaiinK  Denied  April  11, 1910.) 

(Svllatttit  &V  the  Ooitrt.) 
Vexdob  and  PuKcnAsra  (§  233*}— Bona  Fide 

PCBCHAKK— RBCORD. 

Where  an  antbentic  act  purportiD?  to  be  a 
"sale  with  right  of  redemption '  la  placed  of 
record,  and  the  delay  for  redemption  has  pass- 
ed without  there  being  any  evidence  ai  record 
showing  that  the  right  of  redemption  had  been 
exeretaed  within  the  delay  fixed,  a  person  who 
has  boaght  the  property  from  the  apparent  ven- 
dee oa  toe  faith  oi  the  record  will  be  protected 
in  hia  purchase  from  an  attack  on  his  title  by 
the  apparent  vendor  on  the  ground  that  the  act 
purporting  to  be  "an  act  of  sale  with  a  right  of 
redemption"  was  In  reality  only  an  act  of  mort- 
gage securing  a  apedBo  debt  to  tht  apparent 
vendee. 

[Bd.  Notb— For  other  cases,  Bee  Vendor  and 
Pnrchaser.  Dea  Dig.  I  28S.*] 

Action  by  Victorin  Jollvet  against  Fran- 
ceses. Craves  and  others.  Judgment  for  plain- 
tiff was  reversed  by  the  Court  of  Appeal,  and 
he  applies  for  certiorari  or  writ  of  review. 
Afflkmed. 

John  Ia  Eenned7,  for  plaintiff.  Orther  C 
Uoaton  and  Ralph  W.  Elliott,  for  defendants. 

NICHOIjLS,  J.  In  bis  petition  to  the  dis- 
trict court  plalntlfT  averred:  That  he  was 
the  true  and  lawful  owner  of  certain  describ- 
ed property.  That  on  the  ITth  day  of  Feb- 
ruary, 1686,  he  pledged  sold  property  to  the 
commercial  firm  of  Qerac  Bros.,  a  copartner- 
ship composed  of  Jean  Gerac  and  Pierre 
Gerac,  to  secure  pre-ezlatlng  Indebtedness  to 
said  firm  amounting  to  the  snm  of  1192.29. 
That  said  pledge  was  embodied  and  set  forth 
in  a  certain  act  executed  before  Crow  Olrard, 
notary  pnbllc,  which.  In  form,  purported  to 
be  a  vente  &.  rSmfirS,  and  which  was  recorded 
in  the  recorder's  office  of  this  parish  under 
No.  1,449,  as  would  more  fully  appear  by 
reference  to  a  certified  copy  of  said  act  at- 
tached. That  said  act  was  Intended  by  the 
parties  thereto  merely  as  a  contract  of  se- 
curity or  pledge,  and  that  since  the  execution 
thereof  petitioner  had  continuously  remained 
in  possession  of  the  property  pledged,  and 
had  each  year  since  the  date  thereof  turned 
over  to  the  said  Gerac  Bros.,  and  since  tbelr 
deaths,  or  to  tbelr  legal  representatives  who 
were  thereinafter  named,  the  whole  or  a  por- 
tion of  the  crops  raised  on  the  land  pledged 
as  aforesaid  in  settlement  of  petitioner's  in- 
debtedness to  them.  That  petitioner  believed, 
end  so  averred,  that  the  value  of  the  produce 
turned  over  to  said  Gerac  Bros,  or  their  legal 
representatives  far  exceeded  In  value  the 
amount  of  i>etltloner'6  Indebtedness  to  them, 
and  that  he  was  entitled  to  an  acquittance 
therefor  and  the  cancellation  upon  the  rec- 


ords of  the  recorder's  office  of  the  act  se- 
curing the  same. 

That  John  Gerac  and  Pierre  Gerac,  who 
composed  the  commercial  firm  of  Gerac  Bros., 
were  both  dead,  and  that  Mrs.  Francesca 
Chaves,  widow  of  Pierre  Gerac,  as  surviving 
widow  In  community  with  Pierre  Gerac  and 
Henry  Gerac,  Bstelle  Gerac,  wife  of  Gustave 
Lacoate,  Louise  Gerac,  a  fenune  sole,  Felix 
Oerac,  and  Robert  Ivan  Gerac,  as  the  heirs 
of  Jean  Gerac  and  Pierre  Gerac,  had  not 
only  refused  to  grant  petitioner  an  acquit- 
tance of  receipt  for  the  Indebtedness  to  the 
firm  of  Gerac  Bros,  or  to  give  any  statement 
of  the  value  of  the  produce  turned  over  In 
settlement,  but  they  had  fraudulently  and 
Illegally  slandered  petitioner's  title  to  th6 
property  berelDbefore  described  by  dalming 
to  be  the  owners  of  the  same  under  and  by 
virtue  of  the  act  of  pledge,  executed  in  the 
form  of  a  redemption  sale,  No.  1.449  of  the 
recorder's  records,  certified  copy  of  whldi 
was  attached,  and  causing  to  be  inscribed 
on  the  records  of  tlie  recorder's  office  an  act 
of  partition  amoi^  theraselTM.  wherein  pe- 
titioner's ptap&ty  was  assigned  to  Mrs.  BI- 
len  Oerac^  yrite  of  Rme  Delhomine,  as  her 
share  of  the  pr(^)erty,  as  would  more  folly 
appear  by  reference  to  said  act  executed  on 
May  SO,  1908.  and  recorded  under  No.  S7.232 
In  book  Q  8,  p.  87.  a  certified  copy  of  which 
act  was  attached  to  the  petltioh,  and  that  the 
said  Mrs.  Ellen  Gerac,  wife  of  Rene  Del* 
homme,  had  further  slandered  petitioner's  ti- 
tle by  executing,  and  cansliv  to  be  inscribed 
on  the  records  of  said  recorder's  office,  what 
purports  to  be  a  sale  of  petitioner's  property 
to  Lonls  Domongeanx,  as  would  more  fully 
appear  by  reference  to'  said  act  recorded  In 
conveyance  book  B  3,  p.  167,  a  certified  copy 
of  which  was  attached.  That  said  acts  were 
executed  and  recorded,  as  aforesaid.  In  fraud 
of  petitioner's  rights  and  to  his  injury,  and 
he  was  entitled  to  have  the  Inscription  of 
said  acts  canceled  upon  the  records  of  the 
recorder's  office,  and  to  recover  of  the  parties 
herein  made  defendants,  Jointly  and  In  soli- 
do,  the  sum  of  $300  as  damages,  occasioned 
to  him  by  the  slander  of  his  title,  as  afore- 
said. That  all  the  parties  made  defendant 
were  residents  of  the  parish  of  Lafayette, 
La.  He  prayed  that  Mra.  Francesca  Chaves, 
widow  of  Pierre  Gerac,  Sr.,  Henry  Gerac, 
Estelle  Gerac,  wife  of  Gustave  Lacoste,  and 
her  said  husband,  to  authorize  and  assist  her, 
Lonlse  Gerac,  Ellen  Gerac,  wife  of  Rene  Del- 
homme,  and  her  said  husband  to  authorize 
and  assist  her,  Felix  Gerac,  Pierre  Gerac, 
Luc  Raoul  Gerac,  and  Robert  Ivan  Gerac, 
and  also  the  said  Louis  Domongeanx,  be 
duly  cited,  and  that  he  have  judgment 
against  said  defendants,  decreeing  him  to  be 
the  true  and  lawful  owner  of  the  property 
hereinbefore  described,  and  canceling  the 
Inscription  of  the  act  of  pledge  or  mortgage 
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as  reglBtered  under  No.  1,449,  In  the  record- 
er's office,  In  book  X,  p.  329,  and  also  cancel- 
ing tbe  act  of  partition  and  erasing  the  In- 
scription thereof,  as  registered  under  No. 
87,232,  In  book  Q  3,  p.  37,  fn  so  far  as  said 
act  affected  petitioner's  property,  and  also 
canceling  the  inscription  of  the  pretended 
act  of  sale  to  Lonls  Domongeaux,  aa  regis- 
tered In  said  office,  under  Nb.  37,685,  in  book 
R.  3,  p.  167,  and  condemning  said  defendants. 
Jointly  and  in  soUdo,  to  pay  to  petitioner 
the  full  sum  of  $300  as  damages  as  aforesaid, 
with  l^al  interest  on  said  sum  from  Judicial 
demand  until  paid.  He  further  prayed  for 
all  necessary  orders,  for  costs,  and  for  gen- 
eral relief. 

LoDls  DomoDgeanx  answered.  After  plead- 
ing the  general  Issue,  he  admitted  that  be 
purchased  the  property  described  In  plain- 
tiff's petition  by  purchase,  as  alleged  by 
plalntUE,  but  respondent  denied  specially 
that  plaintiff  was  in  possession  of  said  prop- 
erty as  owner  at  tbe  date  of  said  purchase, 
or  at  any  time  after  February  17,  1886,  the 
date  of  the  sale  and  delivery  thereof  to 
Gerac  Bros.  1^  plaintiff.  He  averred:  That 
In  the  act  of  sale,  with  the  right  of  redemp- 
tion, of  febmary  17.  1880,  by  phtlntlff  to 
Gerac  Bros.,  of  the  property  herein  claimed 
and  referred  to  by  plaintiff  In  his  petition, 
said  property  was  declared  to  have  been  de- 
livered to  the  vendee,  and  the  plaintiff  waa 
estopped  from  contradicting  the  fact  of  de- 
livery thereof  as  against  respoudmt,  who  ac- 
quired In  good  fialth  and  for  a  valuable  con- 
sideration, on  the  faith  of  Uie  public  record. 
That  he  purchased  said  property  from  Mrs. 
Bllen  Oerac,  wife  of  Bene  Delbomme,  duly 
assisted  1^  her  husband^  on  Octobw  28, 1806, 
for  the  sum  of  91t300  cash  in  hand  paid  with 
full  warranty  of  title,  and  with  subrogation 
to  all  her  rights  and  actions  of  warranty 
against  previous  owners. 

That  the'  said  Urs.  Ellen  Oerac  acquired 
said  property  In  the  partition  made. between 
her  and  Mrs.  Francesca  CSiaveB,  widow 
Piene  Gerac,  Sr.,  Henry  Gerac,  Mrs.  Estelle 
Gerac,  wife  of  Oustave  Lacoste,  Louise  Ger- 
ac, a  fiunme  sole^  Felix  Gerac^  Pierre  G«»c, 
lAC  Baoul  Gerac^  and  Robert  Ivaa  Gerac, 
the  other  defendants  herein,  on  May  80,  1908, 
as  alleged  by  jdalntifl,  with  full  warranty 
of  title,  at  tbe  valuation  and  at  the  price  of 
¥1,120,  and  that  said  partly  should  be  called 
In  warranty  to  appear  and  defend  this  ault. 

In  view  of  the  premises,  respondent  pray- 
ed that  Urs.  Francesca  Chaves,  widow 
Pierre  Qmc,  S&r^  Henry.  Oerac^  Estdle  Ger- 
ac, wife  of  Oustave  lAcoste,  and  her  said 
husband  to  assist  and  authorize  her,  Louise 
Gerac,  Feilx  Qeva.e,  Pierre  Qenc,  Mrs.  Bl- 
len Gerac,  wife  ot  Rene  Oelhanune,  and  her 
said  husband  to  assist  and  authorise  her,  Luc 
Raoul  Gerac,  and  Robert  Ivan  Gene,  resi- 
dents of  said  parish,  be  called  In  warranty  to 
appear  and  defend  this  suit,  and,  after  due 
hearing,  respondent  have  Ju^ment  recognl- 
Ebig  blm  as  the  owner  of  the  property  herein 


claimed  by  plaintiff;  that  he  be  quieted  In 
his  title  and  possession,  with  all  costs  of 
court;  and,  should  judgment  be  rendered 
against  him,  that  he  have  Judgment  against 
the  warrantors  as  rendered  against  him  on 
the  principal  action,  and  tor  the  sum  of  $1,- 
300,  with  5  per  cent  per  annum  Interest  from 
October  28,  1908,  with  alt  costs  of  court;  and 
for  general  relief,  etc. 

The  other  defendants  answered.  After 
pleading  the  general  issue,  th^  averred: 
That  on  February  17,  1886,  plaintiff  sold 
and  delivered  to  Jean  and  Pierre  Gerac,  for 
an  adequate  price,  tbe  propert7  described  In 
plaintiff's  petition,  subject  to  a  r^t  of  re- 
demption, reserved  by  the  plaintiff  therein. 
That  tbe  plaintiff  failed  to  exercise  the  eq- 
uity of  redemption  by  paying  the  price  there- 
for and  within  the  time  fixed  In  said  con- 
tract, and  tbe  said  vendees  thus  became  the 
Irrevocable  owimts  thereof.  That  the  plain- 
tiff herein  was  In  possession  of  said  property 
at  said  sale  as  a  tenant  of  Jean  and  Pierre 
Gerac  up  to  their  death;  and  since  then  np  to 
May  30,  1908,  the  date  of  the  act  of  partition 
between  respond«it  and  Ellen  Gerac,  wife 
of  Roie  Delbomme,  as  a  tenant  of  respond* 
ent  and  the  said  Ellen  Gerac,  who  held  said 
property  as  owners,  as  the  surviving  widow 
of  Pierre  Gerac,  and  as  the  heirs  of  Pierre 
Oerac  and  Jean  G^ac,  and  at  tbe  Instltntlon 
of  said  suit  aa  the  tenant  ot  EUm  Gerac; 
who  acquired  It  in  aald  partitl<»i.  That  Jean 
and.  Pierre  Goac  were  at  the  date  of  said 
sale  engaged  in  commerdal  business  in  this 
pariah,  and  thereafter  continued  to  make  ad- 
vances of  goods  and  sui^llea  to  tiie  plain- 
tiff, vriw  occupied  said  land  and  cultivated  It 
as  th^  tenant  np  to  tbe  deaUi  of  Jean 
Gerac. 

That  Plore  Gerac  continued  In  said  busi- 
ness after  the  death  of  Jean  Gra«(^  and  he 
also  made  advances  of  goods  and  aupplles  to 
the  plaintiff,  who  atlll  occupied  and  cultivat- 
ed said  land  as  his  tenant  That  all  pay- 
ments mads  by  tbe  plaintiff  out  ot  his  two- 
thirds  of  tbe  proceeds  of  tbe  cotton  crop 
made  tm  said  land,  If  any,  were  tor  said  ad- 
vances. That  respondents  discontinued  aaid 
business  of  Pierre  Oerac  after  his  death,  and 
since  then  liave  only  received  from  the  plain- 
tiff annually  one-third  €£  the  proceeds  of  tbe 
cotton  cro^,  made  by  said  plalntlfl  on  said 
land,  as  tbelr  tenant  save  and  except  for 
tbe  year  1906,  when  said  plaintiff,  for  the 
first  time  and  during  his  possession  thereof 
as  lessee,  aa  aforesaid,  attempted  to  change 
the  nature  ot  bis  possession  by  daimlnir-  to 
be  tbe  owner  thereof,  and  refusing  to  pay 
Ellen  OeiBC,  who  acquired  said  land  ta  said 
partition  ot  May  80,  1908,  as  aforesaid,  the 
one-third  of  tbe  cottm'  cnv  made  and  culti- 
vated thereon  during  Uw  year  1906,  and  for 
which  suit  had  been  Instituted  against  said 
plaintiff,  and  was  then  priding. 

That  tbe  plaintiff  her^  could  not,  du]^ 
Ing  his  pOBseaslon  as  lessee  or  tenant  of  re- 
spondent and  ot  Blloi  OiE^  and.husband. 
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duDge  the  natnte  of  that  posmbbIod,  and, 
baring  leeBed  said  property,*  as  aforesaid, 
from  respondent  and  their  authors,  the  plain- 
tiff was  estopped  from  asserting  title  thereto. 
BespoDdents  admitted  that  they  were  snrrW- 
Ing  widow  of  Pierre  Qenc,  Sr.,  and  the  belrs 
of  Pierre  Gerac,  as  alleged  by  plaintiff.  In 
Tiew  of  the  premises,  respondents  prayed 
Oat  the  title  of  Louis  Domongeanx.  as  the 
Teodee  at  Ellen  Gerac,  wife  of  Bene  Del- 
hnnme,  be  recognized;  that  be  be  placed  In 
posses^n  and  quieted  therebi  wlOi  all  costs; 
and.  in  the  altematlTO,  if  Judgment  be  ren- 
dered against  the  said  Louis  Dtmiongeatiz, 
tbat  defoidantB  be  decreed  to  pay  as  war* 
rantors  only  tbe  sum  at  wbldi  Sllen  Gerac 
obtained  aald  property  in  aald  partition  and 
for  general  rell^. 

The  district  coort  rendered  jodgmoit  In 
Utot  of  the  plaintiff,  bat,  on  appeal  to  the 
Coort  of  Appeal,  tbat  judgment  was  reversed. 
After  an  unsnccessfnl  application  for  a  re- 
hearing,  that  jndgment,  onder  orders  of  tills 
court,  has  been  bronght  before  It  and  Is  now 
before  it  for  review.  The  Coort  of  Appeal 
ifwlgned  the  following  reasons  for  Its  Judg- 
ment: 

"The  first  qnestlon  to  which  out  attention  la 
directed  by  Uie  appellant  Is  the  refnsal  of  the 
trial  jodne  to  rule  oot  all  the  parol  evidence  to 
•how  a  different  intent  from  that  expressed  in 
the  act  of  sale,  and  to  show  that  there  was  no 
money  paid  as  the  price  of  the  sale  aa  recited  in 
the  act. 

"The  objection  was  that  plaintiff,  having  sign- 
ed the  anthentic  act  attacked  as  a  sale  for  a 
cash  price  and  with  delivery  of  possession,  could 
not  contradict  the  act  by  parol;  second,  that, 
having  since  the  sale  and  op  to  the  i>erlod  of 
redemption  worked  the  plantation  (land)  from 
Gerac  Bros,  and  their  legal  representatives  as 
lessee,  cannot  be  permitted  to  change  the  itatDS 
of  his  possession  or  to  contradict  defendant's 
title. 

"The  objection  appears  to  us  to  be  well  found- 
ed. The  act  which  the  plaintiff  characterizes 
u  B  pledge,  in  the  form  of  a  sale,  with  the  ri^t 
of  redemption  'vente  k  rttoM'  is  authentic  in 
form.  On  its  face  it  evidences  a  sale  with  a  full 
warranty,  made  for  a  cash  consideration  In  bend 
paid,  for  which  the  vendor  gives  full  acqalt- 
tonce.  It  is  declared  that  the  purchasers  ac- 
knowledge delivery  and  possession  of  the  prop- 
erty conveyed.  The  only  condition  Imposed  is 
the  right  of  redemption  stipulated  In  the  £ol- 
lowiu  words: 

""She  condition  of  this  sate  is  anch  that  if 
the  said  vendor  shall  pay  and  reimburse  unto 
taid  Oerac  Freres  (Gerac  Bros.)  the  price 
hereinafter  mentioned,  of  two  hundred  and  two 
dollars  ($202.29),  before  the  first  day  of 
Jaooaty,  eighteen  hundred  and  eighty-seven, 
then  this  sale  shall  be  null  and  void,  otherwiae, 
on  failure  to  exercise  his  right  of  redemption, 
before  said  date,  property  shall  be  Irrevocably 
Tested  in  said  Gerac  Broe.* 

"Here  we  have  then  a  perfectly  valid  contract 
Veoally  authorized  under  the  law.  Civ.  Code, 
ana  2566-2588.  It  is  purely  a  sale,  with  the 
right  of  redemption,  evidenced  by  an  authentic 
act,  with  nothing  upon  its  face  to  suggest  tbat 
the  parties  to  it  had  any  other  Intention  in  mak- 
ing it  than  that  therein  expressed.  The  au- 
thentic act  Is  foil  proof  of  the  agreement  con- 
tained in  it  against  the  contracting  parties,  and 
tbeir  heirs  or  assigns,  unless  it  be  declared  and 
proved  a  forgery.   Civ.  Cod^  art.  2286. 

'^rol  avUeiKe  wlU  not  be  admitted  against 


or  beyond  what  Is  contained  in  the  act,  nor  on 
what  may  have  been  said  before  or  at  the  time 
of  making  it  or  since.  Civ.  Code,  art.  22i5; 
Calderwood  T.  Calderwood.  28  La.  Ann.  GoS, 
658. 

"Declaration  of  a  party  in  an  authentic  act 
can  be  contradicted  by  parol  testimony  by  such 
party  only  in  cases  oi  fraud,  error,  or  violence. 
McRae  v.  Creditora,  16  I^.  Ann.  303,  on  page 
307. 

"The  Instant  case  does  not  fall  within  the  ex- 
ception. We  conclude  that  the  parol  testimony 
was  inadmissible  to  vary  or  contradict  the  writ- 
ten act,  and  it  was  therefore  improperly  con- 
sidered in  determining  the  issues  herein.  The 
testimony  of  the  notary  and  of  the  plaintiff  as 
to  the  intention  of  the  parties  to  the  act  will 
not  therefore  be  regarded  here  in  passing  on 
the  contention  of  the  plaintiff  that  the  sale  was 
not  intended  as  a  bona  fide  sale,  but  merely  aa 
a  security  for  debt  In  Lawler  &  Huck  v. 
Cosgrove,  39  La.  Ann.  488.  2  South.  S4,  the 
Supreme  Court  saya: 

'^'It  is  settled  beyond  the  possibility  of  a  doubt 
that  a  bona  fide  sale  of  property  for  a  valuable 
consideration,  coupled  with  the  pact  of  redemp- 
tion, transfers  the  ownership  to  the  purchaser, 
under  a  condition  suspensive  as  to  the  vendor, 
resolutory  as  to  the  vendee.'  See  authorities 
cited  therein. 

"The  right  of  redemption  constitutes  a  reso- 
lutory and  not  a  snspcmsive  condition  as  to  the 
pui^chaser,  and  he  therefore  beoomes  at  once 
proprietor,  and  can  exercise  all  the  ri^ts  of 
property,  including  tiis  right  of  dlspositi<a.  23 
La.  Ann.  6SS. 

"Whether  a  sale  with  right  of  redemption  is 
a  bona  fide  sale— that  is,  with  an  Intention  on 
the  part  of  the  vendor  to  sell,  concurring  with 
the  intention  on  the  part  of  the  purchaser  to 
buy,  and  it  be  made  for  a  valuable  consideration 
— are  questions  which,  in  the  absence  of  literal 
or  written  proof  to  vary  or  explain  the  authen- 
tic act  evidencing  it,  must  depend  upon  the  facts 
and  circumstances  of  the  case.  The  sale  with 
ri^ht  of  redemption  being  a  contract  authorized 
and  reflated  by  law,  the  burden  of  proof  rests 
primarily  on  the  vendor  to  show  facts  and  cir* 
cumstances  tending  to  negative  a  bona  fide  sale. 
If  it  be  shown  that  the  sale  was  for  an  inade- 
quate consideration  and  unaccompanied  by  de- 
livery of  the  thing  sold,  then  the  burden  shifts 
to  the  vendee,  for,  without  sufficient  evidence 
to  the  contrary,  such  a  sale  will  be  treated  as 
mere  security  for  debt.  Howe  v.  Powell,  40 
I^.  Ann.  307,  4  South.  450;  Baker  v.  Smith, 
44  La.  Ann.  925,  U  South.  5^ ;  Davis  v.  Ken- 
dall, 50  La.  Ann.  1121,  24  South.  264;  Mar* 
burjr  V.  Colbert,  105  La.  467,  29  South.  871- 

"The  plaintiff  has  produced  in  evidence  a  re- 
ceipt signed  Qerac  Freres  (Gerac  Bros.)  append- 
ed to  an  account,  dated  Februa^  18,  1886,  of 
amount  due  by  himself  to  Gerac  Bros.,  as  proof 
that  the  sale  was  intended  to  secure  the  amount 
due  by  himself  to  Gerac  Bros.  This  receipt  Is 
written  in  French,  and  reads:  'Been  par  nne 
vente  H  Tim&r6  payable  dans  un  an  pour  solde  de 
tout  compte  a  ce  jour.  [Signed]  Qerac  Freres.' 
(Itoceived  by  a  sale  with  right  of  redemption 
payable  in  one  year  in  full  settlement  of  all  ac- 
counts up  to  thu  day.) 

"This  18  not  conclusive  proof  that  the  parties 
intended  by  the  act  a  mere  security,  and  oot  a 
bona  fide  sale  with  right  of  redemption;  for  a 
debtor  may  make  a  valid  sale  to  his  creditor  in 
payment  of  his  debt,  stipulating  the  right  of 
redemption,  and,  if  be  fails  to  pay  the  price  in 
accordance  with  the  terms  of  uie  contract,  his 
right  of  redemption  will  be  forfeited,  and  the 
title  of  the  property  will  vest  absolutely  in  the 
purchaser.  Sevens  v.  Weill,  30  La.  Ann.  185 ; 
Soulie  V.  Hanson,  29  La.  Ann.  161;  Keough  v. 
Meyers  &  Co.,  43  La.  Ann.  952,  9  South.  913. 

"The  receipt  shows  that  Gerac  Bros,  consid* 
ered  the  account  paid  and  extinguished  by  the 
sale  or  daUon  en  {Miement  with  nght  of  leocmp- 
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tlon.  and  tibe  proof  ll  that,  though  the  plaintiff 
continued  to  deal  with  them  at  their  atore  for 
years,  old  account,  so  settled,  never  flgared  a«ain 
on  their  books. 

"Measured  by  the  value  of  property  of  the 
Ticinage  at  the  time  of  the  sale,  the  price  paid 
was  adequate.  It  was  not  a  vile  or  grossly  in- 
adequate price  held  in  juriapmdence  as  one  of 
the  indicia  that  the  contract  was  intended  as 
mere  security  for  debt,  though  in  the  form  of 
a  Bale.  It  but  remains  to  consider  the  Question 
of  posseasion,  and  whether  the  plaintiff  paid  to 
Gerac  Bros,  the  price  stipulated  within  the  de- 
lay fixed  for  the  exercise  of  the  right  of  redemp- 
tion. The  plaintiff  alleges  and  testifies  that  he 
remained  in  possession  of  the  land  continuously 
after  the  sale,  and  worked  and  cultivated  the 
same.  The  bare  fact  of  possession  is  not  dis- 
puted, but  the  nature  of  that  possession  is  the 
point  around  which  the  controversy  revolves. 

"lite  defendants  contend  that  the  plaintiff 
remained  in  possession,  not  as  owner,  but  as 
tenant  or  lessee  of  Gerac  Bros.,  and,  after  their 
deaths,  of  their  legal  representatives.  A  careful 
reading  and  appreciation  of  the  testimony  bear- 
ing cm.  this  point  fully  supports  their  position. 
The  plaintiff  himself  admits  that,  while  at  first 
he  turned  OTer  all  the  cotton  raised  on  the  plan- 
tation, later  he  delivered  one-third  to  Gerac 
Bros,  and  two-thlids  came  to  him.  When  asked 
why,  after  the  death  of  the  Geracs,  of  Gerac 
Bros.,  he  continued  to  give  their  representatives 
one-third  and  kept  for  himself  two-thirds  of  the 
cotton,  he  answered:  'I  followed  the  ccmdition 
between  me  and  Mr.  Gerac.  I  followed  the  con- 
dition, although  verbal.' 

"This  fully  confirms  the  testimony  of  Henry 
Gerac,  Pierre  Gerac,  Jr..  and  Mrs,  Gustave 
Lacoste,  children  of  Pierre  Gerac,  deceased,  of 
Gerac  Bros.,  that  the  plaintiff,  during  the  life- 
time of  their  father,  worked  the  land  now  claim- 
ed by  him  as  tenant,  yielding  annnally  one-tbiid 
of  the  crop  as  rental. 

"This  act  alone  conclndes  the  plaintiff  in  the 
absence  of  error  or  fraud,  and  establishes  the 
nature  of  his  possession  as  the  possession  of 
his  rendees  and  their  assigns.  Leasing  the  prop- 
erty by  the  vendor  after  the  time  for  redeeming 
it  has  passed,  in  the  absence  of  error  or  fraud!, 
estops  him  from  asserting  title  thereto.  Jack- 
son V.  Ijemle  et  al.,  35  La.  Ann.  855.  Here  not 
only  is  there  no  error  or  fraud  alleged,  much 
less  proven,  but  the  plaintiff  himself  frankly 
admits,  under  oath,  that  he  continued  to  give 
one-third  of  the  crop  raised  on  the  land  to  the 
widow  and  usufructuary  in  accordance  with  the 
verbal  condition  or  agreement  between  himself 
and  Mr.  Gerac,  his  vendee.  He  is  therefore  es- 
topped from  asserting  title  to  the  land,  or,  at 
least,  from  denying  the  possession  of  his  vendees 
through  him.  As  to  the  payment  of  the  price, 
the  plaintiff  does  not  assert  positively  that  he 
has  paid  it,  but  avers  that  he  delivered  all  the 
cotton  made  on  the  land  to  Gerac  Bros,  during 
a  number  of  years,  and  he  believes  that  the  val- 
ue thereof  nr  exceeded  the  price  of  the  prop- 
erty whidi  he  was  to  return  to  redeem  It  The 
proof  of  the  record  is  that  the  plaintiff  continued 
to  deal  with  Gerac  Bros,  and  to  receive  ad- 
vances on  the  crop  from  them,  and  that  his 
share  of  the  proceeds  of  the  cotton  delivered  to 
Gerac  Bros.,  was  applied  to  the  payment  of  the 

K'ee  for  the  redemption  of  the  property.  35 
.  Ann.  855. 

"We  consider  the  evidence  conclusive  on  this 
point,  but,  even  it  It  were  not,  the  result  would 
be  the  same,  for  the  burden  of  proof  is  upon 
the  plaintiff  to  show  the  payment  within  the  de- 
lay fixed,  and  in  this  he  has  signally  failed.  We 
have  carefully  considered  every  phase  of  this 
case,  because  somewhat  loath  to  disturb  the 
judgment  appealed  from,  which  means  much  to 
the  plaintiff,  an  aged  negro,  tottering  to  the 
grave.  Our  appreciation  of  the  law  and  the 
facts  of  the  case  point  unerringly,  we  think, 


to  the  conclusion  ttat  the  judgment  below  is 
erroneous,  and  must  be  reversed. 

"For  the  foregoing  reasons,  it  is  ordered,  ad- 
judged, and  decreed  that  the  judgment  appealed 
from  be  annulled,  avoided,  and  reversed,  and 
it  is  now  ordered  and  decreed  tliat  the  plaintiff's 
demand  be  rejected  in  its  entirety,  at  his  costs  in 
both  courts,  and  the  defendant  Louis  Domon- 
geaux  be,  and  he  is  hereby,  recognised  and  de- 
clared to  be  the  true  owner  of  the  land  in  con- 
troversy fully  described  in  the  pleadings,  and  he 
is  hereby  quieted  In  the  title  and  possession 
thereof.'*^ 

Plaintiff  makes  a  strong  showing  in  the 
brief  filed  In  his  behalf  In  respect  to  the  po- 
sition taken  by  him  In  this  case  that  tha  act, 
purporting  to  be  a  Tmte  ft  rtaiAr^  was,  in 
fact,  intended  as  an  act  passed  to  secare 
payment  of  a  debt  due  by  the  party  named 
as  vendor  to  the  party  appearing  as  vendee 
therein,  and  not  an  absolute  sale.  While 
the  price  declared  in  the  act  cannot  be  said 
to  have  been  a  "vile''  price  Cthat  Is,  one  not 
serloufl),  we  think  It  was  below  the  real  and 
actual  value  at  the  tlma  of  the  act  of  the 
property  transferred.  The  plaintiff  has  al- 
ways remained  In  actual'  i^iyslcal  posses- 
sion of  the  property  since  the  so-called  act 
of  sale.  Defendants  urge  that,  although 
plaintiff  has  been  in  the  physical  possession 
of  the  property  since  the  act  of  the  17th  day 
of  February,  1886,  his  Status  has  always 
been  that  of  a  tenant  There  is  no  direct 
evidence  that  the  relation  of  landlord  and 
tenant  existed  between  plaintiff  and  declared 
vendee.  No  one  swears  to  an  actual  knowl- 
edge of  such  fact  The  evidence  of  such  a 
relation  is  mer^y  argued  upon,  presumptive- 
ly bflBed  on,  the  fact  that  several  years  aft- 
er the  act  was  passed  the  plaintiff  consented 
to  receive  one-third  of  the  products  of  the 
farm,  while  the  Geracs  received  two-thirds, 
which  Is  the  usual  agreement  as  to  the  con- 
sideration for  a  lease  between  a  tenant  work- 
lug  land  on  shares  and  the  owner.  The  tes- 
timony shows  that  plaintiff  shipped  for  sev- 
eral years  to  the  Geracs  the  whole  of  the 
crop  raised  on  the  land,  to  be  by  them  sold, 
and  tbe  proceeds  of  the  same  applied,  so 
plaintiff  testifies,  to  the  extinguishment  of 
his  Indebtedn^s. 

If  this  be  true.  It  would  appear  that,  If  the 
plaintiff  ever  occupied  the  position  of  a  ten- 
ant of  tbe  Geracs,  he  became  so,  not  contem- 
poraneously with  the  passing  of  the  act  but 
at  a  later  period,  by  some  subsequent  agree- 
ment. If  in  point  fact  the  contract  ot  the 
17th  of  February,  18S6,  evidenced  original- 
ly a  contract  of  security  for  money  doe  and 
not  a  contract  of  sale,  the  ownership  of  the 
property  remained  after  the  act  in  the  plain- 
tiff, and  the  title  could  be  transferred  or 
shifted  only  by  written  evidence,  and  not  by 
parol  proof  of  a  verbal  lease  of  the  proper- 
ty as  between  the  parties.  The  rule  la  that 
"once  a  mortgage,  always  a  mortgage."  That 
is,  an  act  of  mortgage  cannot  be  converted 
Into  an  act  transferring  ownership  unless 
and  until  a  subeeonent  contract  to  that  ef- 
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feet  be  made  between  the  parties,  conform- 
In  all  eesential  features  to  the  reqnlre- 
tueuts  of  the  lav  for  a  contract  of  ttaat  char- 
acter. 

After  the  passing  of  the  contract  of  Feb- 
mary  17,  1886^  the  Geracs  dealt  at  their 
store  with  the  plaintiff,  and  the  latter  ap- 
pears to  have  become  indebted  to  them  In  a 
large  amount  for  goods,  wares,  and  mer- 
chandise aold  htm,  later  than  that  date,  dis- 
tinct and  s^arate  from  the  debt  to  secure 
whl<di  the  act  of  February  17th  was  passed. 
For  this  later  debt  Jolivet  executed  bis  nota 
The  act  of  mortgage  did  not  extend  to  nor 
cover  that  debt ;  It  covering  only  the  specif- 
ic debt  existing  when  the  act  waa  passed. 
We  think  it  was  to  this  last  debt  that  plain- 
tiff referred  when  he  said  that  be  consented 
that  two-thirds  of  the  product  of  the  crop, 
which  were  retained  by  the  Oeracs,  might 
t>e  imputed  to  it  We  do  not  think  that  the 
plaintiff  erer  admitted  that  those  two-thirds 
were  retained  by  them  by  reason  of  their 
b^ng  his  lessors  of  the  property  on  which 
the  crops  were  produced.  The  Geracs  have 
never  made  a  settlement  between  them  and 
plaintiff  further  than  to  get  the  latter  to 
recognize  an  Indebtedness  due  by  him  to 
them  to  the  amount  of  the  note. 

The  property  was  assessed  for  taxation 
in  the  name  of  the  plaintiff  for  the  years 
1SS7, 1888,  and  1889,  and  In  the  name  of  the 
Geracs  for  the  years  1880  to  1002.  In  1002 
It  was  again  assessed  in  the  name  of  the 
plaintiff.  In  the  year  1908  the  plaintiff  re- 
fosed  to  dellrer  to  Mrs.  Delhomme  one-third 
of  the  crop,  and  she  brought  suit  to  recover 
It  in  the  justice's  court  That  suit  Is  still 
pending.  Plaintiff  then  brought  the  present 
suit  (November  13,  1908).  On  October  28, 
1908,  Mrs.  Delhomme  sold  the  property  to 
Lonls  Domongeaux.  It  appears  that  In  1807 
<a  short  time  l>efore  his  death)  Mr.  Oerac 
desired  to  sell  this  land  to  a  Mr.  Arceneaux, 
and  the  latter,  having  been  advised  that,  in 
order  to  avoid  a  lawsuit,  the  signature  of 
the  plaintiff  would  have  to  be  obtained,  so 
informed  Mr.  Oerac,  who  stated  that  he 
knew  this  and  would  attend  to  it,  but  never 
did,  and  that  he  died  three  or  four  months 
after. 

Plaintiff  alleges  in  his  pleadings  that  the 
act  relied  on  as  a  sale  did  not  conform  to 
the  Intention  of  the  parties,  and  he  demands 
substantially  a  reformation  of  ttie  contract  so 
as  to  make  matters  conform  to  "the  contract 
and  to  make  matters  take  their  actual  shape." 
The  Court  of  Appeal  was  of  the  (pinion  that 
parol  evidence  was  not  admissible  for  that 
purpose  In  the  absence  of  an  ^^ess  charge 
of  fraud,  but  we  think  the  court  carried  the 
rule  on  that  subject  too  far. 

In  Peugh  T.  Davis,  96  U.  S.  332.  24  L.  Ed. 
775,  the  Supreme  Court  of  the  United  States 
used  tbe  following  language:, 

**It  is  established  doctrine  that  a  court  of  eq- 
uity will  treat  a  deed  absolute  in  form  as  a 
mortgage  when  it  Is  ocecoted  as  security  for  a 


loan  of  money.  That  court  looks  beyond  tb« 
terms  of  tbe  instrument  to  tbe  real  traQsaction, 
and  wbcD  that  is  shown  to  be  one  of  security, 
and  not  of  sale,  it  will  give  effect  to  tbe  actual 
control  of  tbe  parties.  As  the  equity  uikiq 
which  the  court  acts  in  such  caaes  arises  from 
the  real  character  of  the  transaction,  any  evi- 
dence, written  or  oral,  tending  to  show  this,  is 
admissible.  The  rale  which  excludes  parol  tes- 
timony to  contradict  or  vary  a  written  instru- 
ment has  reference  to  the  language  used  by  the 
parties.  That  cannot  be  qualified  or  varied 
from  its  natural  import,  but  mast  speak  for  it- 
self. The  rule  does  not  forbid  an  inquiry  into 
the  object  of  the  parties  in  executing  and  receiv- 
ing  tbe  InstrumenL  Thus  It  may  be  shown  that 
a  deed  was  made  to  defraud  creditors  or  to  give 
a  preference  or  to  secure  a  loan  or  for  any  other 
object  not  apparent  on  Its  face.  The  object  of 
parties  In  sncfa  cases  will  be  conridered  by  a 
court  of  equity.  It  constitutes  a  ground  for 
the  exercise  of  its  jurisdiction,  which  will  al- 
ways be  asserted  to  prevent  fraud  or  oppression 
and  to  promote  justice."  Boghes  t.  Bdwaxda,  9 
Wheat  489.  6  1^  Ed.  142:  Russell  t.  Southard. 
12  How.  180,  13  Ll  Ed.  Taylor  v.  Lather. 
2  Sumn.  228,  Fed.  Cas.  No.  13,TOS;  Pierce  v. 
Kobinson,  13  Cal.  116. 

"A  subsequent  release  of  the  equity  of  redem{»- 
tion  may  undoubtedly  be  made  to  tbe  mortga^. 
There  is  nothing  in  the  policy  of  the  law  which 
forbids  the  transfer  to*  aim  of  the  debtor's  in- 
terest. The  transaction  will,  however,  be  closely 
scrutinized  so  aa  to  prevent  any  oppression  of 
the  debtor,  ^specially  is  this  necessary,  as  was 
said  on  one  occasion  by  this  court,  when  the 
creditor  has  shown  himself  ready  and  skillful  to 
take  advantage  of  the  necessities  of  the  borrow- 
er. Russell  V.  Soothaid,  supra.  Without  citing 
the  authorities.  It  may  be  stated  as  conclusions 
from  them  that  a  release  to  the  mortgagee  will 
not  be  inferred  &om  equivocal  circumstanceH 
and  loose  expressions.  It  must  appear  by  a 
writing  Importing  in  terms  a  transfer  of  the 
mortgagor's  interest,  or  such  facts  must  be 
shown  as  will  operate  to  estop  him  from  as- 
serting any  Interest  in  the  premises.  The  re* 
lease  must  also  be  for  an  adequate  considera- 
tion ;  that  is  to  say.  It  must  be  for  a  considera- 
tion which  would  be  deemed  reasonable  if  the 
transaction  were  between  other  iiarties  dealing 
in  similar  property  in  its  vicinity.  Any  marked 
undervaluation  of  tbe  property  in  price  paid  will 
vitiate  the  proceeding. ' 

The  same  views,  even  more  forcibly  ex- 
pressed, were  announced  In  Brick  v.  Brick, 
98  U.  S.  514,  25  L.  Ed.  256.  Counsel  refer 
the  court  to  27  Cyc.  pp.  1023,  1024;  to  20 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  953 ; 
and  counsel  refers  the  court  to  29  Id.  (2d 
Ed.)  p.  847 ;  to  10  Current  Law,  p.  859 ;  to 
Leger  v.  Leger,  118  La.  322.  42  South.  951; 
Franklin  v.  Sewell,  110  La.  294,  34  South. 
443;  Baker  v.  Smith,  44  La,  Ann.  925,  11 
South  58o ;  Marbury  v.  Colbert,  105  La.  467, 
29  South,  871,  and  Authorities;  7  Current 
Law,  p.  1830;  also  Rlon  v.  Reeves,  122  La. 
(J50,  48  South.  138;  Collins  v.  Pellerln,  5  La. 
Ann.  99 ;  Le  Blanc  v.  Boucherean,  16  La.  Ann. 
11 ;  Crozler  v.  Bagan,  38  La.  Ann.  154 ;  Ware 
T.  Morris,  23  La.  Ann.  665 ;  Parmer  v.  Maug- 
ham, 31  La.  Ann.  348;  Howe  v.  Powell,  40  La. 
Ann.  307,  4  South.  450.  I  personally  am  of 
the  opinion  that  the  act  of  February  17,  1886, 
was  not  what  it  purports  to  be  (a  sale  with 
power  of  redemption),  but  was  Intended  to  evi- 
dence a  security  for  a  specific  debt;  that  It 
did  not  convey  the  ownership  of  the  property 
declare  therein  to  be  transferred;  but  that 
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the  ownership  of  the  Bame  remained  in  Joll- 
ret,  and  It  still  remains  In  blm.  I  am  also 
of  the  opinion  that  the  relation  of  landlord 
and  tenant  between  the  plaintiff  and  the 
0eracs  has  never  existed.  The  record  does 
not  satisfactorily  show  the  state  of  the  ac- 
counts between  the  plaintiff  and  the  Geracs, 
Hnd  It  would  be  impossible  for  us  to  fix  by 
It  the  situation  of  the  parties  as  creditors 
and  debtor.  There  Is  a  feature  of  this  case 
which  has  been  passed  by  -n-lthout  much 
comment.  It  la  bow  far  the  decision  In  the 
case  Is  to  be  affected  by  the  rights  result- 
ing  from  the  sale  of  thte  property  by  Mrs. 
Delhomme  to  Louis  Domongeaux  on  October 
28,  1908.  The  act  of  February  17.  1886,  was, 
on  its  face,  an  act  of  salQ,  with  power  of  re- 
demption. It  was  recorded  as  such.  Such 
a  contract  is  recognized  In  law  as  a  valid 
contract.  Tha  public  had  a  right  to  act  with 
It  on  the  faith  of  the  record.  The  attorney 
of  the  plaintiff  testified  that  shortly  before 
or  shortly  after  Domongeaux  bought  the 
property  from  Mr.  Delhomme  (he  did  not 
know  which)  he  met  Domongeaux  and  spoke 
to  him  of  Jolivet's  claims  to  the  property, 
and  that  be  said  he  knew  all  about  it,  and 
had  taken  an  Indemnity  bond  to  fully  pro- 
tect blm,  from  which  be  argues,  that  Domon- 
geaux was  not  a  purchaser  In  good  faith. 
Domongeaux  purchased  the  property  from 
Mrs.  Delhomme  under  an  act  of  sale  with 
full  warranty.  The  act  of  the  17th  of  Feb- 
ruary, 1886,  purporting  to  be  an  act  of  sale 
recognizing  and  reciting  that  possession  of 
the  property,  had  been  delivered  to  the  Ger- 
acs. It  is  not  claimed  tbat  in  point  of  fact 
Domongeaux  knew  of  the  actual  relations 
between  the  Geracs  and  the  plaintiff,  or  had 
heard  of  any  admissions  made  by  Gerac, 
Sr.,  before  his  death. 

We  are  of  the  opinion  that  the  act  of  the 
17th  of  February,  1886,  purporting,  on  its 
face,  by  authentic  act,  to  be  a  sale  with 
right  of  redemption,  having  been  recorded  as 
such,  and  no  redemption  of  the  property  ap- 
pearing on  the  records,  although  the  delay 
for  redemption  had  oxplred,  Louis  Domon- 
geaux who  bought  the  property  from  Mrs. 
Delhomme  on  the  faith  of  the  record  is  pro- 
tected In  his  purchase  from  an  attack  on  his 
title  on  the  ground  that  the  act  purporting 
to  I>e  a  sale  with  right  of  redemption  wns, 
in  fact,  an  act  of  mortgage  or  security,  se- 
curing a  specific  debt  of  the  opparent  ven- 
dor to  the  declared  vendee  In  that  act. 

We  are  of  the  opinion  that  the  Judgment 
of  the  Court  of  Appeal  brought  up  for  re- 
view Is  correct,  and  It  Is  hereby  affirmed. 

BREAUX,  G.  3.  I  concnr  In  the  decree. 

LAND  and  MONROE,  JJ.,  concur  In  the 
decree;  PROVOSTY,  J.,  concurs  in  the  de- 
cree for  the  reasons  given  by  the  Court  of 
Appeal. 


(I*. 

a25  La.) 
No.  17,081. 

ALFRED  HILLER  CO..  Limited,  v.  INSURr 
ANCE  COMPANY  OF  NORTH 
AMERICA. 

(Supreme  Court  of  Louisiana.  March  14,  1910. 
Rehearing  Denied  April  11,  1910.) 

(Syllahut  by  the  OowrU) 

1.  Insubancb  (S  281*)— FOBFErrCBZ  of  Poi.- 

ICY— Padding  Invehtobt. 

The  "padding"  of  an  inventory  of  mer- 
chandise by  false  entries  of  articles  not  on  hand 
wilt  work  a  forfeiture  of  a  fire  insurance  pol- 
icy, when  such  entries  cannot  Iw  explained  on 
any  reasonable  theory  of  honest  mlatalce. 

[Ed.  Note. — For  other  cases,  see  iDSurance, 
Cent.  Dig.  K  W  598;  Dec.  Dig.  {  281.*] 

2.  Insubance  (8  388*)— FoBFEiTUBE— Waives. 

Under  the  New  York  standard  policy,  a 
forfeiture  is  not  waived  by  any  requirement, 
act,  or  proceeding  on  tfas  part  of  the  insurer 
relating  to  the  appraisal  of  the  loss  or  to  any 
examination  of  the  insured  provided  for  In  the 
policy. 

[Ed.  Note.— For  other  cases,  see  Inniance, 

Dec  Dig.  §  388.*] 

Appeal  from  Civil  District  Courts  Parish  <tf 
Orleans;  John  St  Paul,  Judge. 

Action  by  the  Alfred  Hlller  Company,  Lim- 
ited, against  the  Insurance  Company  of 
North  America.  Judgment  for  plaintiff,  and 
defendant  appeala  Reversed,  and  suit  dis- 
missed. 

Clegg  &  Quintero  &  Gldiere  and  McLaurln. 
Armstead  &  Brlen,  for  appellant  T.  U.  & 
J.  D.  MlUw  and  Dart,  Keman  A  Dart,  for 

appellee. 

LAND,  J.  This  la  a  suit  on  two  policies 
of  fire  Insurance  for  |2.500  each,  issued  by 
the  defendant  on  platutlff's  stock  of  merchan- 
dise in  a  certain  storehouse  on  Magazine 
street  in  the  city  of  New  Orleans.  There 
was  other  insurance  on  the  same  stock. 
Plaintiff  sued  for  (4,120.28  as  representing 
defendant's  proporti<m  of  liability  tor  tlie 
loss. 

The  petition  represents  that  the  plaintiff's 
stock  of  merchandise  was  directly  damaged 
and  destroyed  by  fire  to  the  full  amount  and 
value  of  $30,969.19,  after  deducting  all  sal- 
vage, and  that  the  amount  of  Insurance  then 
held  by  the  plaintiff  on  said  property  aggre- 
gated $37,25a 

The  petition  represents  that  the  defend- 
ant refused,  and  still  refuses,  to  pay  its  pro- 
portion of  the  aforesaid  loss  or  any  part 
thereof,  and  has  denied,  and  continues  to  de- 
ny, liability  in  the  premises  upon  the  utterly 
false  pretense  that  petitioner  has  exaggerat- 
ed Its  loss  by  making  fraudulent  entries  In 
Its  inventories,  books,  and  records,,  and  8ut>- 
mittlng  fraudulent  proofs  from  its  books. 

The  gist  of  defendant's  answer  is  that  the 
two  policies  were  forfeited  through  fraud 
and  false  swearing — fraud  in  the  padding 
of  the  Inventory,  and  false  swearing  on  the 
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part  of  tbe  offlcera  of  the  company  In  the  at- 
tempt to  perpetrate  tbe  fraud. 

Besides  this  Issue  of  fraud,  there  Is  the, 
secondary  question  as  to  what  was  the  actu- 
al amount  of  the  loss  by  fire,  which,  bow- 
erer.  is  immaterial.  If  the  policies  have  been 
forfeited. 

After  a  protracted  trial  before  a  Jury,  there 
was  a  Judgment  for  the  plaintiff  In  tbe  sum 
of  $2,115,  based  on  a  verdict  as  follows,  to 
wit: 

"We,  the  jury,  •  •  •  find  for  plaintiff  in 
tbe  sum  of  fifteen  thousand  seven  hundred  and 
fifty-seven  dollars  and  twelve  cents  (^15,757.12), 
to  be  prorated  on  $37,250.00  of  insurance." 

DefHkdant  has  appealed  from  the  judg- 
ment: FUlntlflF  has  not  prayed  for  au  In- 
crease of  the  ambont  awarded  by  tbe  Jury. 

According  to  the  statement  of  defendant's 
expert  accountant,  tbe  actual  total  toss  of 
tbe  plaintiff  amounted  to  $15,767.12.  The 
Jury  fixed  said  loss  at  flB.757.12,  and  there- 
fore must  have  adopted  said  statemoit  as 
correct. 

Tbe  amount'  of  loss,  according  to  plalntifr'a 
proof  of  loss,  was  ¥31,718.62,  and,  according 
to  tbe  petition,  was  $30,96S.1&  This  claim  of 
loss  based  on  tbe  luToitory  and  books  of  the 
plaintiff  exceeds  the  actual  loss  by  nearly 
100  per  cent 

Besides  errors  In  bookkeeping,  tbe  Jury 
most  bare  found,  as  contended  by  the  defend- 
ant, that  three  certain  Items  of  cement,  ag- 
gregating I6.0R0,  appearing  on  tbe  Inventory 
of  Jannaiy  31,  ISOB^  did  not  troly  represent 
atotik  on  band  at  the  time. 

These  three  Items  on  tbe  InTentory  read  as 
follows: 

1000  (Bbls.)  Oerman  Alsen  2.35. . . .  $2,3.^0  00 
718     "      Old  Stock  Lafannie  2.80  2,010  40 
4214  (Sacks)  Atlas  lOCSS^  bbls.   2,159  69 

These  entries  exhibit  marks  of  erasure  and 
snbstltntl(Hi  of  words  and  figures,  and  the 
footing  at  bottom  of  tbe  page  has  been 
changed. 

The  president  and  tbe  secretary-treasurer 
of  tbe  plaintiff  company,  when  examined  un- 
der oath  in  the  office  of  tbe  Adjustment 
Company,  testified  that  these  three  Items 
were  correct  to  the  beet  of  tbeir  knowledge 
and  belief.  The  president  stated  that  he  had 
no  personal  knowledge  of  the  Items.  The 
secretary,  however,  testified  specifically  that 
tbe  1,000  barrels  of  German  Alsen  cement 
were  on  hand  when  tbe  Inventory  was  taken, 
and,  being  asked  if  he  was  posltfve,  replied : 

"I  am  man  positive  of  that  than  I  am  of  any- 
thing in  that  book." 

A  few  days  thereafter  tbe  Insnrance  com- 
panies denied  all  liability. 

Tbe  Item  of  German  Alsen  was  written 
by  tbe  secretary  over  an  erased  entry  of  a 
small  amount  of  another  kind  of  cement 

Tbe  second  item,  as  originally  ^tered, 
read: 

mS  (bbls.)  Old  Stock  Lafargue." 


And  afterwards  the  figure  "7"  was  written' 
over  tbe  first  figure  "1."  A  corresponding 
change  was  made  la  tbe  extensions. 

Tbe  third  Item,  as  originally  entered,  read. 
"214  (Sacks)  Atlas,"  and  afterwards  the  fig- 
ure "4"  was  Inserted  before  the  figure  "2," 
and  the  extension  figures  were  altered  to  cor- 
respond. 

A  photographic  copy  of  page  147  of  the  In- 
ventory, on  which  the  three  entries  appear,  is 
in  the  record  before  us,  and  it  is  apparent  to 
tbe  naked  eye  that  tbe  original  entries  and 
extensions  were  cbauged. 

It  was  conceded  on  tbe  trial  that  tbe  entry 
of  "German  Alsen"  was  erroneous,  and  tbe 
evidence  shows  that  this  item  was  included 
in  tbe  sworn  proofs  of  loss,  but  was  exclud- 
ed In  the  account  of  loss  sued  on  in  this  case. 
It  was  proven  tliat  tbe  plaintiff  had  on  hand 
only  two  barrela  of  German  Alsen  cement  at 
the  date  of  the  inventory,  and  nme  at  tbe 
date  of  the  fire. 

It  Is  also  shown  by  tbe  evidence  that  tbe 
item  of  Old  I.afargue  cement  was  raised  by 
600  barrels,  and  the  Item  of  Atlas  cement  by 
1,000  barrels.  This  conclusion  necessarily  re- 
sults from  the  fact  that  there  Is  a  deficit  of 
605  barrels  of  Lafargue  and  1,004%  of  Atlas 
cement,  which  cannot  be  accounted  tor  on 
any  reasonable  hypotbesla. 

The  expert  accountant  employed  by  the  de-  - 
fendants  testified  that  the  three  items  of  ce- 
ment in  question  were  "loaded"  to  the  extent 
of  2,600  barrels,  and  that  in  addition,  all 
other  cement  items  were  short  by  350%. 
There  la  no  serious  dispute  as  to  the  figures 
given  by  this  accountant,  and  the  secretary 
himself  admits  a  very  lai^  apparent  short- 
age In  the  cement  account,  which  be  endeav- 
ored to  explain  by  loss  in  reworking  damag- 
ed cement  within  the  short  period  of  four 
months.  His  explanations  did  not  satisfy 
tbe  Jury,  and  certainly  have  made  no  favor- 
able Impression  on  this  court. 

The  same  accountant  found  errors  In  book- 
keeping to  a  very  large  amount  and,  finally, 
that  the  book  value  of  the  stock  actually  de- 
stroyed was  $15,767.12,  and  the  Jury  awarded 
that  sum  to  the  plaintiff  company. 

The  only  debatable  question  on  this  appeal 
Is  whether  or  not  the  policies  should  be  de- 
clared forfeited  under  tbe  following  stipula- 
tion written  therein,  to  wit: 

"The  entire  policy  shall  be  void  if  the  Insured 
has  concealed  or  misrepresented,  in  writing  or 
otherwise,  any  mateHal  fact  or  circumstance 

conreming  this  iusiirance,  or  the  subject  there- 
of, or  if  the  interest  of  the  insured  in  the  proper- 
ty be  not  truly  stated  therein,  or  in  case  of  fraud 
or  falce  swearlni;  by  the  insured  touchinjr  any 
matter  relating  to  this  iosurance,  or  the  subject 
thereof,  before  or  after  a  loss." 

If  tbe  Inventory  was  "padded,"  the  intent 
must  have  been  to  deceive  and  defraud  the 
Insurance  companies  in  tbe  event  of  loss  by 
fire.  In  tbe  course  of  the  cross-examination 
on  tbe  trial  of  the  case,  tbe  secretary  was 
driven  Into  tbe  admission  that  the  cement 
was  either  "loaded"  in  tbe  inventory,  or  was 


Digitized  by  Google 


106 


62  SOUTHBUN  BBPOBTEB. 


(La. 


"lost**  by  waste  In  reworking.  There  la  no 
evidence  in  the  record  to  support  tbe  asser- 
tion that  1,€00  barrels  of  cement  was  thns 
lost  In  tbe  whort  period  of  four  months,  and 
tbe  testimony  of  tbe  president  and  tbe  sec- 
retary tbat  snob  a  loss  migbt  bare  occur* 
red  wltbln  tbat  time  In  tbe  usual  course  of 
business  Is  rebutted  by  tbe  testimony  of  otb- 
er  dealers  in  tbe  same  line.  The  annual  loss 
by  waste  of  6^400  barrels  of  cemoit  would 
Boaa  force  any  ordinary  business  concern  Into 
InsolToicy.  There  Is  no  suggestion  of  any 
such  depredation  In  plalntUT's  proofs  of  loss 
or  In  ttie  subsequent  proofs  prepared  for  tbe 
pu^mses  of  this  suit,  and  plalntUTs  dalm 
is  based  on  the  assumption  that  all  the  ce- 
ment aa  tbe  inrentory  not  sold  In  tba  usual 
course  of  business  was  on  hand  at  the  time 
of  tbe  fire. 

Tbe  explanation  of  the  item  of  1,000  bar- 
rels of  Gterman  Alsen  cement  Is  equally  un- 
satisfactory. Plalntlfl  had  only  two  barr^ 
of  this  cement  in  stock  tm  January  81,  1908. 
The  secretary  erased  an  original  entry  on  the 
second  line  of  page  147  of  tiie  tnvaitory  and 
inanrted  In  Hen  thereof  "1,000  German  Alsen 
2Jt5  2,200."  The  explanation  that  tbls  entry 
was  Intended  to  corer  500  barrels  of  E^igle 
cement,  and  600  barrels  of  Dromedary  co- 
mmit; just  landed  but  not  In  tbe  warehouse, 
is  not  plausible  on  its  fac^  bnt  ceases  to  be 
worthy  of  consideration  In  tbe  face  of  the 
facts  that  the  Eagle  and  Domedary  cements 
were  entered  at  the  foot  of  the  aame  Inven- 
tory, tbat  tbe  entry  of  German  Alsen  was  not 
canceled  or  erued,  and  tbat  the  secretary 
swore  a  few  months  after  tbe  Are  that  be 
was  posltlTe  that  the  German  Alsen  was  on 
hand  when  tbe  Inventory  was  taken. 

We  consider  that  this  case  shows  very 
dearly  a  fraudulent  attempt  to  Impose  on 
tbe  defendant  insurance  company  by  exag- 
geration of  the  loss. 

An  extended  citation  of  anthorittes  is  not 
necessary  to  tbe  decision  of  this  case.  See 
Segnler  t.  Insurance  Co^  12  La.  336; 
Schmidt  T.  Underwriters,  100  La.  884,  83 
South.  007;  Glaflln  t.  Insurance  Oo.,  110  U. 
S.  81,  3  Sup.  Ct  SOT,  28  L.  Ed.  76w 

It  is  argued  by  counsel  for  plalntlft  that 
a  false  ewearlng  by  the  assured  subsequent 
to  the  loss  must  be  shown  to  be  material  to 
avoid  the  policy,  and,  if  the  company  bad 
knowledge  of  the  facts,  a  false  statem^t  In 
regard  thereto  cannot  reasonably  deceive  or 
mislead  It.  1  Clement,  Fire  Insurance,  279, 
Kule  9.  It  la  unnecessary  to  consider  tbe 
doctrine  thus  announced,  as  the  case  ia  with 
the  defendant  on  the  question  of  fraud  in  the 
confection  of  the  Inventory. 

The  policy  provides  tbat  a  fraud  of  this 
kind  shall  not  be  held  to  have  been  waived 
by  tbe  Insurer  "by  any  requirement,  act,  or 
proceeding  on  its  part  relating  to  tbe  ap- 
praisal or  to  any  examination"  therein  pro- 
vided for. 


It  is  therefore  ordered  tiiat  the  judgment 
below  be  reversed,  and  It  ia  now  ordered  tbat 
plaintiff's  suit  be  dlBmiseed,  vritb  costs  in 

both  courts. 


025  La.) 
No.  17,618. 
HOBEN  T.  NEW  ORLEANS  BT.  & 
LIGHT  CO. 
(Supreme  Court  of  Iiouiaiana.   March  14,  1910L 
Bebearing  Denied  April  11*  1910) 

(SyUabiu      the  Covrt.) 

1.  Neolioencs  (i  16*)  —  Danoexotts  Sub- 
stances—Cabs  Kequibed. 

There  are  aaoally  two  factors  of  safety  in 
any  condition  in  which  harm  may  befall  one  per- 
son by  tbe  act  of  another ;  the  one,  the  instinct 
and  obligation  of  self-preservationj  tbe  other, 
the  duty  which  every  one  owes  to  so  nee  his 
own  aa  not  to  inflict  injury  upon  bis  neighbor; 
and,  where  tbat  which  one  uses  is  an  agency 
of  an  extraordinarily  dangerous  character,  tbe 
law  throws  opon  the  user  the  ■  burden  of  tbe 
greater  care.- 

[Ed.  Note.— For  other  caaes,  see  Negligence, 
Cent  Dig.  IS  19-21;  Dec.  Dig.  i  16.*] 

2.  ElECTBICITT  (*  16»)— IRSULATIOM  OF  WlBES. 

The  city  of  New  Orleans  has  declared,  by 
ordinance,  that  "electric  light  and  power  con- 
ductors shall  be  secured  to  Insolating  fastenings 
and  covered  with  an  iuBulatiou  whiui  is  water- 
proof and  not  easily  abraded.  Whenever  such 
msulation  becomes  impaired.  It  shall  be  renew- 
ed immediately."  The  use  In  the  streets  of 
New  Orleans  upon  electric  cooductoni,  carry- 
ing dangerous  currents,  of  a  cheap  insulatios, 
which,  when  new.  Is  almost,  and  within  a  few 
months  becomes  absolutely,  worthless,  is  worse 
dian  no  pretense  of  compliance  with  this  ordi- 
nsnce,  since  it  holds  out  an  assurance  of  com- 
pliance upon  which  the  oninformed  may  be  led 
to  rely,  and  thereby  led  to  sudden  death. 

[Ed.  Note.— For  otiier  eases,  see  Electricity, 
Cent.  Dig.  I  0;  Dec.  Dig.  fl6.*] 

3.  ElECTBICITT  (S  16*)— ACTIONS  rOB  InJTJBIES 

-Defenses. 

Where  a  corporation  makes  ose  of  electric 
wires  carrying  dangerous  currents  In  the  streets 
of  a  city,  under  an  ordinance  requiring  effective 
insulation,  it  is  not  a  suffiaent  answer  to  the 
charge  of  failure  to  comply  with  its  obligation, 
and  to  a  demand  for  damages  for  injury  and 
death  resulting  fn«i  sndi  failure,  for  it  to  say 
that  such  insolation  is  nnneceaaary  and  ezpen- 
sire,  and  tbat  other  persons  and  ouier  contract- 
ors have  no  reason  for  coming  in  contact  with 
its  wires.  l!%e  necessity  Is  determined  by  the 
ordinance,  irtdch  Is  intnided  for  tlie  protection 
of  persons  who  may  come  in  cfmtact  with 
such  wires  without  reasoning  upon  tbe  sabject, 
through  accident  ignorance,  uiaavertence,  or  im- 
prudence. 

[EM.  Note.— For  other  cases,  see  Eleetzidty, 
Cent.  Dig.  f  9;  Dec  Dig.  |  16.*] 


(AddiUonal  Syllahut  Ity  Editt>rial  Staff.} 

4.  Death  (g  99*)— Dauageb. 

Where  a  lineman,  86  years  old,  earning  |7S 
a  month,  came  in  contact  with  a  high  voltage 
wire  improperly  insulated,  burned  his  hand  to  a 
crisp,  jumped  from  the  pole  2G  or  SO  feet  hlfrh 
to  free  himself  from  the  wires,  breaking  the 
bones  of  bis  wrist  and  dislocating  his  thumb, 
and  injuring  his  spine,  bo  tbat  he  suffered  un- 
told agonies  every  minute  until  be  died  of  lock- 
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jaw  thre«  months  later,  being  nnable  to  tnm 
orer  in  bed,  a  recovery  of  $10,000  hj  his  widow 
and  child  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent 
Dip.  H  125-130 ;  Dec.  Dig.  |  99.*] 

ProTOStr,  J.,  dissenting. 

Appeal  from  GItU  District  Court,  Parish 
of  Orleans;  John  St  PanI,  Jadge. 

Action  by  Mrs.  Llnnle  Cornelia  Moren,  In- 
dlyldoall;  and  as  gnardlan  for  Rath  Evelyn 
Uoren  against  the  New  Orleans  Railway  & 
Light  Company.  Judgment  for  d^endant 
and  plaintiff  appeals.  Berersed  aud  rendered. 

Bemarfl  Broenn  and  A.  W.  Cooper,  for  ap- 
pellant Dart,  Kwnan  ft  Dart,  for  ai^Uee. 

Stat^ott  of  the  jCase. 

MONROE,  J.  Plaintiff  sties  In  her  own  be- 
half and  in  behalf  of  her  minor  child,  issue 
of  her  marriage  with  her  deceased  husband, 
for  damages  for  Injuries  to  the  latter,  re- 
salting  In  his  death,  which  Injuries  she  al- 
leges were  caused  by  the  negligence  of  the 
defendant.  The  answer  Is  a  general  denial, 
coupled  witb  a  plea  of  contrlbntory  n^li- 
gence. 

TbB  facts,  as  we  find  them,  are  as  follows : 
nie  decedrat  had  been  employed  by  the  Cum- 
berland Tel^hone  &  Telegraph  Company,  at 
Memphis;  had  then  gone  Into  some  other 
bnshiesH:  had  retnmed  to  the  telephone  com- 
pany, and  had  been  employed  by  It  for  about 
two  years  at  Covington,  from  which  place, 
abont  two  months  before  the  accident  out  of 
which  the  suit  has  arisen,  be  had  been  trans- 
ferred to  New  Orleans.  At  the  time  of  the 
accident  he  was  discharging  the  functions  of 
"trouble  man,"  and  on  the  morning  of  March 
16^  1907,  be  went  to  the  corner  of  Chestnut 
and  Penlston  streets  to  remedy  a  trouble 
Thldi  he  appears  to  have  located  at  that 
point  a%e  wires  of  the  telephone  company 
were  strung  near  the  top  of  a  a-eosoted  or 
carbolinenm  pole,  which  stood  upon  the  low- 
er, lake-side,  comer,  and  upon  the.  same  pole, 
some  15  or  16  feet  lower  down,  and  about  30 
feet  from  the  ground,  were  8  cross-arms,  up- 
tm  whl(4i  were  strung  the  -wires  of  the  Rail- 
way ft  Light  Company,  defendant  herein,  the 
telephone  wires  running  along  and  In  the 
direction  of.  Chestnut  street  snd  those  of 
the  Railway  ft  Light  Company  running  at  a 
rl^t  angle  with  them  along  Pehlston  street. 
The  cnrrents  of  electricity  carried  by  the 
wires  of  the  defendant  meant  certain  death 
to  any  one  who  touched  a  wire  not  properly 
Insulated,  and  there  were  6  such  wires  up- 
on the  cross-arms  mentioned;  one,  upon  the 
upper  cross-arm,  which  supplied  the  street 
lights  of  the  city,  and  from  which  at  the 
time  of  the  accident  the  current  was  prob- 
ably shut  off;  two,  called  "primary"  wires 
(carrying  2,300*  TOlta),  upon  the  next  cross- 
arm.  18  inches  below;  and  three,  called  "sec- 
ondary" wires,  upon  the  third  arm,  which 
was  18  Inches  below  the  one  last  mentlonedi 


lor 

The  cross-arma  were,  aay,  8  feet  long,  and 
the  primary  wires  were  atnuiK  on  either 
side  of,  and  abont  3  feet  from,  the  pole.  Of 
tiie  three  secondary  wlree,  two  were  strong 
on  one  side  of  the  pole,  the  nearest,  about 
2  feet  distant^  and  tlte  other,  abont  8  feet 
and  the  third  wire  was  strung  upon  the  oth- 
er side  of,  and  8  feet  distant  from,  the  pole. 
In  order  to  reach  the  telephone  wires,  there- 
fore, for  the  purpose  of  making  retire  or 
other  purpose,  it  wu  necessary  that  the 
workman  should  ascend  between  the  power 
and  light  wires  and  ttie  pol^  and,  where  a 
new  wire  was  needed  (for  the  telephone  serv- 
ice), It  was  necessary  that,  whilst  himself, 
so  ascending,  he  should  pass  such  new  wire 
around  uE>on  the  ootslde  of  the  power  and 
l^ht  wlree.  Moren  appears  to  have  reach- 
ed the  scene  about  8  o'clo<^  in  the  morning 
and  to  have  spent  some  time  In  Invratlgatlon, 
during  which  he  ascended  the  pole  to  the 
place  where  the  tel^hone  wires  were  strung. 
He  th^  conclnded  that  be  needed  assistance, 
and  about  10  o'clock  went  to  a  residence  in 
the  neighborhood,  and  telephoned  the  main 
office  of  his  company  to  that  effect,  and  the 
man  who  received  the  message,  and  whose 
duty  it  was  to  attend  to  snch  matters,  an- 
swered, telling  him  to  "let  the  line  go"  until 
1  o'clock,  at  whicta  hour  a  helper  would  be 
sent  to  him.  He,  however,  appears  to  have 
decided  that,  rather  than  wait  he  would  en- 
deavor to  go  on  with  the  job  by  himself,  and. 
shortly  after  he  had  sent  the  message  he 
climbed  the  pole,  carrying  with  him  the  end 
of  a  wire  which  came  from  a  reel  that  was 
lying  on  the  Chestnut  street  banquette,  some 
20  or  30  feet  away,  and  be  reached  the  cross- 
arms  upon  which  defendant's  wires  were 
strung,  and,  whilst  there,  received  a  shock, 
and  the  next  that  was  seen  of  him  he  was 
holding  on  to,  and  at  the  same  time  trying 
to  fight  himself  loose  from,  one  of  the  2,300 
volt  wires  on  the  middle  cross-arm.  The 
only  witness  who  saw  him  at  that  moment 
was  Mrs.  Landry,  who  lived  in  one  side  of 
the  double  tenement  in  front  of  which  the 
pole  in  question  was  situated,  and  she  de- 
scribed what  she  saw  as  follows : 

"While  I  was  on  mj  gallery,  I  was  attracted 
by  a  peculiar  noise,  and  I  turned  around  and 
saw  this  man  on  the  pole,  and  he  seemed  to  have 
been  holding  his  wires,  or  something,  and  sparks 
came  ont  of  his  hand^  and  the  man  fought  him- 
self away  from  those  wires  and  simply  fell,  and, 
when  he  struck  the  ground,  he  grunted,  and 
that  is  all.  *  *  *  Q.  What  kind  of  a  noise? 
A.  It  was  Just  going  as  it  something  waa  fry- 
ing." 

The  attention  of  William  Dodge  was  at- 
tracted by  a  boy,  who  said,  "Just  look  at 
that  man  falling,"  and  Dodge  looked,  barely 
In  time  to  see  t!ie  body  of  Moren  strike  the 
wooden  crossing  over  the  gutter.  He  did  not 
see  the  beginning  of  the  fall,  nor,  did  he  go 
near  the  Injured  man  after  he  felt.  Moren 
was  moved  from  the  wooden  crossing  upon 
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wbldi  be  fell  into  Mrs.  Landry's  yard^  bnt 
by  whom  the  record  does  not  show.  Mrs. 
Behrens  and  Mrs.  Govan,  who  lire  qnlte 
near,  fonnd  him  In  the  yard,  and  he  told 
Mrs.  Behrens  that  he  fell  because  "he  had 
to  let  go;  that  he  was  burning  up."  Dodge 
did  not  know  whether  he  bad  gloves  on  or 
not,  and  neither  of  the  ladles  mentioned  saw 
any  gloves  when  they  reached  him,  In  the 
yard.  They  did  not  locdc  aboat  the  place 
where  he  had  fallen.  A  negro  gardener,  who 
was  at  work  In  Mrs..Bebrena'  yard,  npon  the 
comer  diagonally  opposite  to  that  upon  which 
the  accident  bappened,  teatlfles  that  Moren 
ascended  to,  and  fell  from,  the  top  of  the 
pole,  and,  catching  on  the  power  and  light 
wires,  fell  from  there  to  the  ground.  He 
thinks  he  had  on  gloves.  Moren  was  taken, 
tn  the  hospital  ambnlance  (after  being  afford- 
ed some  relief  by  the  student  In  charge),  to. 
his  home,  and  was  thereafter  treated  by  Dr. 
Dabney,  who  says: 

"He  suffered  excruciatingly.  •  *  •  His 
•offerfnc  was  constant  *  *  *  undl  he  died, 
except  Tn  brief  intervals  when  he  was  under 
pain-allevlatiiig  drugs," 

The  doctor  also  says  that  he  died  of  lock- 
jaw <m  June  22d.  E.  L.  Powell,  division  m- 
perintendent,  and  Loyd  Dletz,  chief  city  wire- 
man,  of  the  telephone  company,  caUed  on 
Moren  on  the  day  of  the  accident,  and  they 
testify  that  he  said  that  he,  and  not  the 
"trouble  man"  at  the  office,  was  to  blame. 
Powell's  testimony  reads,  in  part  as  follows : 

"He  said  that  he  went  up  there  to  put  a 
broken  line  in,  and  that  when  he  first  arrived 
at  the  scene  of  the  break,  he  thought  It  was  a 
daneerouB  thing  to  attempt  to  put  up  the  wire 
by  himself;  that  he  called  up  the  trouble  de- 
partment of  the  telephone  company,  and.  in 
talking  to  the  younz  man  in  charge  of  the  trou- 
ble deak,  be  explained  just  the  condition,  and 
told  him  that  he  was  afraid  to  put  up  the  wire 
by  himself.  The  young  man  in  charge  instruct- 
ed lilm  not  to  put  up  the  wire ;  that  he  would 
send  a  man  up  there  to  help  him,  •  *  • 
about  1  o'clock.  He  says,  'You  just  get  It  out 
of  danger.'  Mr.  Morea  told  me  that,  after  wait- 
ing a  few  minutes,  being  in  a  hurry,  as  he  had 
other  work,  he  dedded  that  he  oonld  put  the 
wire  up  himself,  and  he  undertook  to  do  so; 
and,  la  attempting  to  pass  the  telephone  wire 
over  the  electric  wire,  his  arm  got  too  close  to 
the  electric  light  wire  and  it  seemed  to  be  drawn 
to  the  electric  wire,  he  didn't  know  how,  but 
that  the  whole  thing  occurred  in  a  very  short 
space  of  time,  just  as  he  was  raising  the  wire 
over,  and  be  received  a  shock  and  a  hum.  I 
asked  him  if  he  thought  anybody  was  at  fault 
in  the  matter,  at  all,  and  be  said,  no,  he  did 
not  blame  anybody.  He  said:  'I  ought  to  have 
known  better  than  to  have  attempted  to  put 
that  wire  up  myself;'  and  be  said  that  the 
trouble  chief  •  •  *  told  him  not  to  try  it. 
Q.  What  appliances  does  the  telephone  company 
require  its  men  to  have  in  doing  this  kind  of 
work?  A.  When  putting  up  broken  wires,  and 
particularly,  when  putting  them  up  in  a  danger- 
ous locality,  the  men  are  required  to  use  a  hand 
line,  a  rope;  instead  of  attempting  to  draw  the 
wire  over,  they  pass  the  rope  over  from  a  safe 
position,  and  puR  it  out  of  the  way.  They  are 
also  required  to  have  rubber  gloves.  Q.  Did 
Mr.  Moren  tell  yon  whether  he  used  any  one  of 
these  appliances?  A.  I  didn't  ask  him  and  he 
didn't  tell  me.  «  •  •  The  immediate  cause 
Of  the  accident  was  undoubtedly,  in  my  mind. 


comiug  in  contact— tiut  Is,  the  telephone  wire 
that  he  held  in  his  hand— with  the  electric  wire, 
or  it  came  in  contact  with  his  arm  or  hand. 

•  *  Q.  I'our  company  owns  that  pole? 
A.  Yes.  sir.   •   •   •  Q.  Therefore  your  com- 

Eany  bad  to  give  permiaslon  to  the  Klectric 
light  Oompany  to  string  Its  wires  on  it?  A. 
Yes,  sir;  there  was  an  agreement,  either  with 
the  New  Orleans  Railway  Company  or  with 
the  Edison  Company.  I  think  the  agreement 
is  an  old  one  with  the  Edison  Company.  *  •  • 
Moren  was  quite  a  reliable,  honest,  sober,  and 
industrious  nuin,"  and  be  was  i^pilar  in  his 
wo  A. 

Dletz,  atter  teeOSylng  that  he  had  been  for 
12  years  In  tbe  employ  of  the  teiegbmia  com- 
pany, that  be  bad  instructed  Moren  as  to 
the  danger  of  paosing  throu^  dectrlc  wires, 
that  be  bad  bl^usdf  "many  times'*  dlmbed 
upon  tbe  pole  upon  wU(A  the  accident  hap- 
pened, and  that  there  waa  room  enouj^,  be- 
tween it  and  tbe  power  and  light  wires,  for 
him  to  pass  in  safety*  was  cross-oomined  by 
plalntifTs  counsel  (he  ai^  the  other  employes 
of  the  telephone  company  bavins  hem  called 
as  witnesses  for  defradant),  as  follows: 

"Q.  What  is  the  object  of  insulatiOD  on  these 
dangerously  charged  electric  wires?  A.  I  can't 
say.  Q.  xou  don't  know  why  electric  wires  are 
insulated?  A.  No,  sir.  Q.  And  you  are  the 
chief  city  wireman  of  the  Cumberland  Company, 
situated  in  New  Orleans?  A.  I  can't  say  why 
they  insulate  them.  Q.  And  you  make  that  ad- 
mission? A.  Yes,  sir.  Q.  And  you  testify  that 
you  are  at>solutely  ignorant?  A.  I  know,  but 
I  don't  see  any  reason.  Q.  You  don't  see  any 
reason  for  carding  a  current  severe  enough  to 
hill  a  man?  By  Mr.  Keman  (counsel  for  de- 
fendant): Q.  xou  stated  you  didn't  see  why 
they  insulated  the  wires:  tell  us  why?  A. 
Well,  that  Is  the  reason,  I  don't  know ;  but  from 
my  own  standpoint,  It  Is  because  I  treat  all 
electric  wires  as  not  insulated,  and  that  would 
l>e  a  chance  for  everybody  to  protect  themselves. 
When  I  see  an  electric  liAt  wire  I  treat  oa  a 
bare  wire." 

Mrs.  Moren  testified.  In  part,  as  follows: 

"From  tbe  time  my  husband  was  brought  home, 
in  a  helpless  condition,  until  lockjaw  set  in. 
which  prevented  his  talking,  he  told  me,  at  dif- 
ferent times,  bow  the  accident  occurred.  •  •  • 
The  accident  was  caused  by  his  ascending  the 
pole,  about  25  or  30  feet,  with  the  wire  of  the 
Cumberland  Telephone  &  Telegraph  Company  in 
his  hand,  and  in  passing  that  wire  over  and 
through  the  New  Orleans  Railway  &  Light  Com- 
pany's wires,  which  he  was  compelled  to  do; 

*  *  *  there  was  a  contact  with  a  worn  wire 
of  the  defendant  company,  and  the  Shock  was 
so  great  that  Mr.  Moren  was  drawn  on  the  in- 
sulated wires.;  his  left  hand  and  fingers  were 
burned  to  a  crisp.  He  jumped  to  free  himself 
from  the  improperly  insulated  wires,  and  fell 
to  the  ground,  and  the  hones  of  his  left  wrist 
were  broken  and  the  thumb  of  his  right  hand 
was  dislocated  at  the  first  joint.  His  spine  waa 
Injured  in  the  fail,  and  he  suffered  untold  ag- 
onies every  minute.  He  was  hurt  internally. 
The  jump  was  made  to  save  himself  from  being 
burned  to  death.  When  brought  home,  he  was 
helpless  and  was  never,  afterwards,  able  to  turn 
over  in  bed.  He  had  to  be  turned  over  every  30 
minutes,  both  day  and  night,  and  I  was  by  his 
side  almost  all  the  time.  *,  •  *  At)out 
Wednesday,  after  the  accident"  (which  seems  to 
have  happened  on  Saturday),  "an  axent  of  the 
defendant  company  came  to  see  Mr.  Moren 
and  to  take  a  statement  from  him.  In  answer- 
ing the  questions  of  the  agent,  Mr.  Moren  was 
weak  and  indistinct,  and  the  agent  asked  him 
the  direct  question:    'You  don't  claim  that  it 
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warn  onr  vim  that  caused  jour  injariei,  do 
jouT  Mr.  Moren  replied,  'les;  I  do  say  it 
was  the  ^^^>^ope^  losulation  of  your  wires  which 
caused  me  to  be  in  this  fix.* " 

On  tbe  day  after  the  accident,  Julec  Meyer, 
the  assistant  to  defendant's  general  foreman, 
made  an  Inspection  of  tbe  pole  and  wires  in 
qneBtlon,  and,  speaking  of  the  wires  lie  says: 

"Well,  the  wires  were  all  right—*  little 
weather-beaten.  I  saw  a  little  spot  where  the 
man  got  burned,  and  that  ia  the  only  place 
where  I  could  see  any  wrong.  Q.  On  what  wire 
was  tliat?  A.  On  the  second  arm;  on  the 
primary.  By  the  Court:  Yon  mean  tiiat  wire 
carrying  2,300  volte?  A.  Yes,  sir.  By  Coun- 
sel: •  •  •  Q.  What  sort  of  wires  are  the 
electric  light  wires  considered  to  be ;  •  •  * 
I  mean  in  respect  to  their  safety  or  danger?  A. 
They  are  all  Insulated,  of  course,  with  the  reg- 
ular insnlation  we  have  all  over  the  city.  Q. 
Take  one  of  these  2,300  volt  wires,  how  do  you 
look  akMD  it  when  you  handle  it?  A.  We  han- 
dle it  with  robber  gloves.  Q.  And,  in  taking 
something  over  it,  to  hang  it  higher  up,  what  is 
the  proper  way  to  proceed  to  do  it?  A.  Ton 
have  to  take  a  rope  and  tie  yput  wire  on  It  and 
get  it  to  the  height,  then,  swing  it  over,  but  the 

£ roper  way  is  to  throw  the  rope  over  it  and  get 
I  sacli  a  position  tttat  yon  can  clear  your  wires 
without  toaching  anything  else.  If  you  come  in 
contact  with  the  electric  wires,  you  have  no 
■how  at  all  with  them,  and  especially  on  a  ear- 
boUnenm  pole." 

The  cross-examination  of  tbe  'Witness  pro- 
ceeded, in  part,  as  follows: 

"Q.  And  you  discovered  on  the  2,300  volt  wire 
a  defective  spot,  in  the  insulation,  where  this 
man  was  humed?  A.  Yea,  sir;  I  saw  a  little 
of  the  akin  of  his  hand  on  it  Q.  Skin  from  the 
palm  of  his  hand?  A.  Yea.  air;  it  was  sticking 
to  the  wire.  Q.  Tou  also  stated  something  with 
regard  to  the  creosoted  pole,  or  carbolineum 
pole,  that  was  on  tbe  corner,  and  yon  gave  your 
understaading,  or  belief,  that  the  fact  that  the 
pole  was  creosoted  made  It— what?  A.  Made  it 
more  dangeroDS.  Q.  Was  it  more  dangerous 
than  a  wooden  pole?  A.  Why,  yes,  it  was  like 
iron.  *  *  *  Q.  And  all  the  oiBcen  Id  charge 
of  yoar  corporation  know  that?  A.  Yes,  liT." 

Tbe  witness  further  testlQes  that  the  tele- 
phone company  had  a  wire  running  down 
the  pole,  into  the  ground,  to  protect  its  sys- 
tem from  lightning.  And  he  was  asked: 

"I^  that  have  any  bearing  on  the  accident  T" 

To  which  he  answered: 
"It  was  against  the  pole." 

He  was  then  asked: 

*^e  pole  was  a  good  condnetor,  and,  besides. 
It  had  this  wire  on  itr 

And  he  retried: 
"Yes,  sir." 

Wm.  Murphy,  defendant's  general  f oranan, 
Tlslted  the  scene  on  the  day  of  and  after  the 
accident,  and  climbed  the  pole.  Being  asked 
what  be  found  he  said: 

'■8<nne  few  smsU.  little,  places  on  the  2,300 
Tolt  wfxe,  nndemeath  which  was  covered  on 
top  lUn  a  little  finger  naA."{?) 

City  ordinance  Ko.  13,070,  Council  Series 
Adopted  February  1,  1808),  contains,  among 
vtber^  the  following  prorlslons: 
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"Electric  Light  and  Power  Wires. 

"aa.  Electric  light  and  power  conductors  shall 
be  secured  to  insulating  fastenings,  covered  with 
an  insulation  which  is  waterproof  and  not  easily 
abraded.  Whenever  the  insulation  becomes  im- 
paired it  shall  be  renewed  immediately. 

"bb.  In  the  construction  of  lines,  the  insula- 
tion to  be  used  shall  be  approved  by  the  city 
electrician,  in  writing. 

«•••••• 

"General. 

«••*••• 

"Sec.  2.  All  *  *  *  corporations  violating 
any  of  the  provisiona  of  this  ordinance  shall,  on 
conviction,  •  •  •  he  fined,"  etc; 

A.  li.  Black,  defendant's  engineer,  testlfles 
that  he  did  not  recall  aubmitting  the  wires 
(referring  to  the  insnlation)  to  the  dty  elec- 
trician, and  further,  as  follows  (im  direct 

examination): 

"Q.  What  sort  of  insolation  is  need  on  those 
wires?  A.  AU  of  onr  wires,  on  poles,  have  on 
them  insulation  known  aa  waterproof.  Q.  Do 
you  know  what  sort  of  insulation  the  wires  had 
at  that  time?  A.  I  understand  they  had  tbe 
usual  insulation- triple  plate.  Q.  Where  does 
the  railway  company  get  Its  wire  from  that  it 
nsea  in  this  system?  A.  From  standard  mano* 
facturers,  and  there  are  a  number  of  them. 

*  *  •  Q.  In  reference  to  insulation,  what  is 
tbe  use  or  purpose  of  that  insulation?  A.  The 
weather  proof  covering  of  a  wire  consists  of  a 
cotton  tape  impregnated  with  asphaltum;  its 
value  as  an  insulator  is  almost  nothing,  and  it 
is  simply  used  to  prevent  actual  contact  be- 
tween the  wires,  iu  case  they  blow  together  or, 
accidentally,  touch.  When  this  inaulatitm  is 
perfectly  new,  ft  has  some  value  as  an  insulator, 
but  it  is  rapidly  washed  out,  and,  in  the  course 
of  a  few  months,  it  ia  useless  as  an  insulator. 
Q.  What  ia  the  only  safe  insulation  known  in 
the  electrical  world?  A.  There  are  several 
classes  of  insulation  used ;  they  either  use  rub- 
ber, in  some  cases,  paper,  and  in  some  cases, 
varnish,  cambric,  or  silk.  Q.  Why  don't  you 
use  that  kind  of  insnlation?  A.  It  wonld  not  he 
permanent  in  the  weather,  and  it  la  not  neces- 
sary ;  there  is  no  reason  for  other  contractors 
coming  in  contact  with  our  wires,  on  our  polea ; 
we  rely  on  the  class  of  insulation  attached  to 
the  cross-arm.    «    •    *  (Cross-ezaminstion): 

•  •  •  Q.  What  is  the  relative  coat  between- 
the  ordinary  tape  insulator  that  you  testified  to 
be  used  for  these  hif^h  current  wires  that  your 
company  use  and  the  better  insulation  which 
gives  more  thorough  protection  tram  contact 
with  the  current?  A.  The  better  insulation  Is 
of  a  higher  cost.  Q.  It  is  very  much  more  ex- 
pensive, is  it  not?  A.  It  depends  upon  the  ex- 
tent to  which  It  Is  carried ;  yes.  Q.  Mr.  Black, 
yon  have  testified  that  this  tape  Insulation, 
which  is  used  by  your  company  on  Its  bigh  cur- 
rent wires,  is  only  effective  for  a  short  while, 
and,  after  It  is  exposed  to  tbe  atmosphere  and 
weather.  It  la  absolutely  uselese?  A.  Yes,  sir. 
Q.  Do  you  know  bow  long  this  wire  Was  up,  on 
this  particular  comer?  A.  No,  sir." 

Whether  tbe  agreement,  under  which  de- 
fendant strings  Its  wires  on  the  poles  of  the 
tel^hmie  company,  includes  any  provision 
with  refer^ce  to  the  liability  of  tbe  respec- 
tive companies  for  damages  for  injnries  to 
employes  does  not  appear.  The  fact  that  the 
employes  of  both  companies  are  massed  on 
tbe  side  of  the  defendant  would  seem,  how- 
ever, to  suggest  an  inference  to  that  elfecL 
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Opinion. 

DeCendanfi  engineer  testlfiea.  In  ^ect 
that  tbe  Bo-called  Insulation  upon  Its  wires 
waa  nerer  approved  by  tbe  electrician; 
that  the  so-called  "weathv  proof  tape,  Im- 
pregnated wttb  asphaltnm,**  which  defend- 
ant uses,  Is  worth  "almost  nottilng"  for  that 
purpose,  CTen  when  jiew,  and  is  rapidly 
washed  oat,  and,  in  the  course  of  a  few 
months,  becomes  absolutely  worthless;  that 
he  did  not  know  how  long  the  particular 
tape  liad  been  on  the  wire  here  in  question; 
and  that  a  better  insulation  could  be  obtain- 
ed "at  a  higgler  cost"  The  dty  ordinance, 
upon  the  other  hand,  reads: 

"Electric  light  and  power  conductors  shall  be 
secured  by  iosulaCin?  nuteninga,  covered  with  an 
insalatioa  which  ia  waterproof  and  is  not  easily 
abraded.  Whenever  the  insulation  becomes  im- 
tttlred.  It  shall  be  renewed  Immediately.  *  •  * 
In  the  conatmctlott  of  lines,  tbe  Insulation  to  be 
used  shall  be  approved  by  the  city  electrician, 
in  writing.  •  *  •  All  •  •  •  corporations 
violating  any  of  the  provisions  of  this  ordinance 
ahallf  on  conviction,  *  *  *  be  fined,"  etc. 

Comparing  what  defendant  did  with  what 
the  law  tequired  it  to  do,  it  Is  evident  that 
It  not  only  failed  to  comply  with  the  obliga- 
tions Imposed  by  tbe  ordinance,  but  that  the 
courae  pursued  by  it  was  more  dangorong  to 
human  Ufis  than  mere  noncompliance,  since 
it  held  out  to  the  public  an  assurance  of 
compliance  upon  which  the  uninformed 
might  be  led  to  rely,  and  thereby  led,  also, 
to  sudden  death.  In  Potts  t.  Shreveport  Belt 
R.  Co.,  110  La.  1,  34  South.  108,  98  Am.  St. 
R^.  4E%  it  appeared  that  (as  in  this  case) 
plaintiff's  decedent  was  an  employe  of  the 
telephone  company,  and  that  he  lost  his  life 
by  reason  of  accidental  contact  between  a 
wire  that  he  was  liandllng  and  a  "span" 
wire,  charged  with  a  high  voltage,  through 
lack  of  insulation  of  the  main  power  wire 
which  It  waa  Buppntlng.  It  does  not  ap- 
pear that  tiiere  was  any  ordinance  of  the  dty 
of  Shreveport  requiring  tbe  railway  com- 
pany to  insulate  Its  wires,  but  this  court 
held  that  such  oblUiatlon  was  Imposed  on  It 
by  the  general  law,  the  opinion  on  that  point 
reading.  In  part,  as  follows,  to  wit: 

"Using  an  agency  of  soch  subtle  and  dange)> 
ouB  power  as  electricity,  the  burden  of  tbe  ut- 
most  care  and  vigilance  to  keep  all  wires  con- 
nected with  tbe  trolley  perfectly  insulated  was 
upon  tbe  company.  •  •  *  Defendant  com- 
pany Itnew  that  the  employfis  of  the  telephone 
compauy  must  needs  be  in  the  street  and  on  the 
poles  and  among  the  wires  in  tbe  discharge  of 
their  duties.  It  knew  that  wires  for  the  tele- 
pbcme  service  were  continually  being  stmng, 
and,  since  there  was  joint  oecnpancy  of  the 
street  by  the  two  companies  with  their  poles 
and  wires  and  servants,  it  -was  all  the  more 
incombent  upon  that  one  of  the  companies  whose 
wires  carried  the  deadly  current  to  see  to  It  that 
its  transmission  was  elfected  with  safety  to  all 
concerned." 

In  Hubert  v.  Lake  Charles,  etc.,  Co.,  Ill 
La.  522,  35  South.  731.  04  L.  R.  A.  101.  100 
Am.  St.  Rep.  505,  It  appeared  that  a  wire  of 
tbe  telephone  company,  having  been  blown 


loose  in  a  storm,  fell  across  an  unlnsnlated 
wire  carrying  a  high  voltage,  beloi^ng  to 
the  defendant,  and  that,  defendant's  wire 
having  been  burned  In  two,  one  end  of  it 
came  In  contact  with  the  husband  of  the 
plaintiff,  who,  at  night,  was  seeking  shelter 
from  a  shower,  under  a  shed,  with  the  result 
that  he  was  killed.  In  tbe  course  of  the 
opinion  the  court  said: 

"In  the  case  at  bar,  the  d^endant  was  In  de- 
fault as  to  the  condition  of  its  wires  at  the  imint 
where  the  acddent  took  plac&  not  only  as  re- 
spects extraordinary  storms,  but  as  to  events 
likely  to  happen,  at  any  moment,  from  tbe  sim- 

£lest  causes.  It  was  failing,  and  had,  for  a 
ing  time  before,  failed,  to  have  placed  matters 
In  such  a  conditiim  as  was  required  of  it,  af- 
firmatively, to  do,  for  the  public  safety  not  only 
by  the  general  law,  but  as  the  condition  upon 
which  It  had  been  granted  the  right  or  privileffe 
of  stringing  its  wires  on  the  public  streets.  Had 
its  wires  been,  in  fact.  In  such  a  condition  as 
they  were  lequfred  to  be  at  the  time  of  an  ex- 
traordinary storm,  a  different  case  would  be  pre- 
sented to  us.  *  *  *  Tbe  care  and  true  cau- 
tion required  at  tbe  hands  of  the  defendant  were 
not  simply  tbe  ordinary  care  of  a  reasonably 
prudent  man.  In  tbe  case  of  Will  v.  Edison 
Electric  Illuminating  Co.  [200  Pa.  640,  50  Atl. 
161,  86  Am.  St.  Rep.  732],  the  Supreme  Court 
of  Pennsylvania  laid  down  the  role  applicable 
to  a  company,  like  the  defendant,  making  use 
of  a  dangerous  agency;  that  It  was  bound  to 
know,  not  only  tbe  extent  of  the  danger,  but 
to  use  the  very  highest  degree  ot  care  prac- 
ticable to  avoid  injury  to  every  one  who  may  be 
lawfully  in  proximity  to  its  wires,  and  liable  to 
come,  accidentally  or  otherwise,  in  contact  with 
them.  The  defendant  (tbe  court  said),  in  ac- 
cord with  the  common  practice  of  electric  com- 
panies, recognizes  this  obligatiim  by  insulating 
Its  wires;  but  the  duty  was  not  only  to  make 
the  wires  safe  by  proper  insulation,  but  to  keep 
them  80  by  constant  oversight  and  repairs." 

The  duty  thus  referred  to  was  Imposed  on 
tbe  defendant  now  before  this  court,  not  only 
by  the  general  law,  but,  categorically,  by 
special  ordinance,  and  It  has  been  here 
shown,  not  only  that  defendant  and  the  tele- 
phone company  are  Joint  occupants  of  the 
streets,  but  that  they  are  joint  occupants  of 
the  poles  upon  which  they  string  their  wires, 
and  that  defendant  must  have  known  that. 
In  reaching  the  telepbone  wires.  It  would  be 
necessary  for  the  employes  of  the  telephone 
company  frequently  to  pass  between,  and  In 
close  proximity  to.  Its  (defendant's)  heavily 
charged  light  and  power  wires. 

The  answer  which  defendant,  epeakJng 
through  Its  engineer,  makes  to  tbe  charge- 
that  it  has  neglected  to  make  proper  prori- 
Elon  with  reference  to  tbe  conditions  stated 
for  the  handling  of  tbe  dangerous  agency 
which  it  controls — appears  In  the  testimony 
of  tbe  officer  mentioned,  as  follows: 

"Q.  What  is  the  only  safe  insulation  known  in 
the  electric  world?  A.  There  are  several  classes 
of  insolation  used;  ther  are  either  rubber;  in 
some  cases,  paper ;  ana  la  some  cases  vanish, 
cambric,  or  silk.  Q.  Why  don't  you  use  that 
kind  of  iDSuIation?  A.  It  would  not  l>e  perma- 
nent in  the  weather,  aud  It  is  not  necessary; 
there  is  no  reason  for  other  contractors  coming 
ID  contact  with  our  wires,  on  our  poles;  we 
rely  on  the  class  of  insulatioli  attached  to  the 
cross-arm." 
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The  dt7  ordinance,  wbich  Is  liere  Invoked, 
does  not  contemplate  tbat  tbe  Insnlatlon 
Bhall  be  permanent,  bnt  It  specifically  pro- 
Tides  that,  whenever  it  becomes  Impaired, 
*^t  shall  be  renewed.  Immediately."  It  may 
be  that  there  Is  no  reason  why  other  con- 
tractors should  come  In  contact  with  defend- 
ant's wires,  on  defendant's  poles,  but  the 
evidence  shows  that  the  pole  upon  which 
Moren  lost  his  life  was  not  defendant's  pole, 
bnt  belonged  to  the  company  for  which  Mo- 
ren was  working,  and,  by  agreement,  was 
Bo  used  by  both  companies  that  the  employes 
of  the  telephone  company  were  at  all  times, 
when  handling  their  own  wires.  In  danger 
of  coming  In  contact  with  those  of  defend- 
ant "Whether  It  la  necessary  that  defend- 
ant's wires  should  be  insulated  Is  a  matter 
which  the  dty  council  has  determined.  In 
passing  the  ordinance,  and  defendant  is  with- 
out authority  to  decide  that  the  ordinance  ap- 
plies only  to  those  persona  who  may  get  In 
the  way  of  the  death  dealing  agency  controll- 
ed by  it  as  a  result  of  ratiocination,  rather 
than  of  Imprudence,  inadvertence,  or  acci- 
dent. When,  In  the  case  to  which  we  have 
atwre  referred.  Potts'  friend,  Whltworth, 
saw  him  being  burned  up,  by  contact  with  a 
live  wire,  be  did  not  stop  to  reason  the  ques- 
tion out  bnt  upon  the  impulse  of  the  mo- 
ment laid  his  hands  upon  Potts,  or  the  wire, 
or  both,  with  a  view  of  separating  them,  and 
was  Instantly  killed,  but  this  court  held  that 
his  widow  and  minor  child  were  nevertheless 
^titled  to  recover  for  his  death.  Whltworth 
Shreveport  Belt  B.  Co.,  112  La.  363,  36 
South.  414.  65  L.  R.  A.  129.  In  a  still  later 
case,  the  court  was  dealing  with  a  claim  for 
damages,  resulting  from  the  honobservauce 
of  an  ordinance,  reading  In  part  as  follows: 

"Where  there  are  two  tracks,  •  •  •  the 
electric  car  coming  in  tbe  opposite  direction  of 
the  car  that  lias  stopped  to  permit  a  passenger 
•••togetoff***  mnst  stop  •  •  • 
long  enoi^  to  permit  the  passenger  •  •  * 
who  alights  *  *  *  to  cross  the  tracks,  If  the 
pasaencer  so  desires.** 

It  was  said  that  the  passenger  who  bad 
all^ted  from  a  car  tliat  bad  stopped  was 
guilty  of  negligence  In  not  looking,  before 
attemptliig  to  cross  the  adjacent  track,  to  see 
wbetlier  there  was  a  car  approaching  there* 
on.   Tbla  court  bowevw,  said: 

"The  very  object  of  the  ordinance  was  to  pro- 
tect tbe  citizen  from  tbe  conseguences  of  bis 
own  fonetfnloess  or  imprudence  m  that  respect. 
The  oroinance  was  not  enacted  In  the  interest 
of  any  particular  person,  but  In  that  of  the 
general  public,  known  to  be  not  as  careful  as 
the  danger  of  the  sitoatlan  would  xeaulre." 

(And  to  that  It  may  be  added,  that  as  a 
railway  company  operates  its  electric  atrs 
throngh  tbe  streets  of  a  only  by  virtue 
of  a  special  grant  of  authority,  and  not  by 
tbe  natural  right  that  a  citizen  exercises 
In  walking  throng  the  streets,  it  mnst  oper- 
ate them  subject  to  tbe  conditions  of  the 
grant  or  not  at  all.)  The  coart  (In  the  case 
rtfMTed  to)  tbea  took  op  the  detensa  that 


the  plaintiff  saw  tbe  car  by  wfalch  he  was 
injured  approaching,  ai^  deliberately  took 
the  chances  of  being  aNe  to  cross  the  tra<& 
ahead  ct  it  and,  in  considering  it,  [tactical- 
ly conceded  that,  if  the  facts  were  as  stated, 
sudi  defense  would  be  good ;  in  other  words, 
that,  notwithstanding  the  railway  company 
might  have  violated  the  ordinance,  such  plea 
of  contributory  negllg^ce  might  be  success- 
fully urged.  But  it  found  against  tlie  defend- 
ant on  the  focta.  Jones  t.  New  Orleans  By. 
&  Light  Oom  123  La.  1066.  40  South.  T06. 
And  the  same  thing  may  be  said  here;  Ibat 
Is  to  say.  if  It  were  sbown  here  that  the  de- 
cedent knowing  that  defendant's  vires  were 
practically  uninsulated  and  bare^  and  know- 
ing that  contact  between  them  and  the  wire 
that  he  was  handling  would  result  In  his 
death,  had  redElessly  placed  himself  In  a 
position  to  rendor  audi  contact  probaUe,  we 
should  say  that  no  damages  oould  be  recov- 
ered. But  that  Is  not  tbe  case  presented. 
The  defendant  professed  and  now  professes 
to  hare  compiled  with  the  ordinance.  Its 
learned  counsel  say.  In  the  Twy  able  brief 
filed  by  them: 

"In  any  event,  the  insulatioQ  was  sufficient 
to  prevent  the  wires,  while  in  the  air,  from  com- 
ing in  contact  and  that  was  all  that  tbe  ordi- 
nance was  Intended  to  effect" 

And  upon  that  theory  defendant  had  cov- 
ered its  wires  with  a  cheap  material,  which, 
from  tbe  beginning,  was  almost  and  at  the 
time  of  tbe  accident  was  absolutely,  worth- 
less as  an  Insulator.  And  ttiere  is  nothing  in 
the  record  wblch  would  authorize  this  court 
to  hold  that  any  one  save  defendant's  en- 
gineer was  apprised  ^ther  of  the  construc- 
tion whidi  defendant  had  placed  upon  the 
ordinance  or  of  the  condition  resulting  fnnn 
the  practical  application  of  that  construction. 
In  our  opinion,  that  construction  Is  wholly 
unwarranted ;  and  though  it  may  be  that  tbe 
employte  of  both  the  railway  and  tbe  tele- 
phone companies  have  usually  dealt  with  the 
wires  of  the  tormer  as  thouiA  th^  were 
bare,  it  does  not  follow  that  In  a  case  where 
injury,  resulting  in  death,  has  been  inflicted 
upon  a  dtlsen,  whether  employed  by  the  tele- 
ph(me  company  or  not,  by  reason  of  his 
failure  to  observe  that  precaution,  and  of  his 
having  assumed  tilutt  the  railway  company 
bad  complied  with  the  plain  and  imperative 
requirements  of  the  law,  the  railway  com- 
pany is  to  escape  liability,  upon  the  plea 
that  It  was  Uie  du^  of  the  citizen  to  look 
out  for  himself,  ^ere  are  usually  two  fac- 
tors of  safety  In  any  condltlcm  in  which  harm 
may  befall  one  person  by  the  act  of  another ; 
the  one,  tbe  instinct  and  obligation,  of  self- 
preservation,  the  other,  the  duty  which  every 
one  owes  to  so  use  his  own  as  not  to  injure 
another;  and  where  that  which  one  uses  Is 
an  ag^cy  of  an  extraordinarily  dangerous 
character,  the  law  throws  upon  the  user  tbe 
burden  of  tbe  greater  care.  No  doubt  at 
this  time,  most  people  have  certain  infoi> 
mation  In  regard  to  the  danger  of  contact 
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with  electric  wires,  and  yet  It  can  readily 
be  Imagined  that  if  a  bare  wire,  carrying 
2.300  volts,  were  stretched  along  a  street  of 
New  Orleans,  at  the  height  of  a  handrail 
from  the  sidewalk,  the  loss  of  life  would  be 
appalling,  and  the  danger  from  such  wires, 
strung,  as  they  are,  30  feet  above  the  side- 
walk, Is  only  less,  to  those  who  are  required 
to  work  among  them,  in  proportion,  partly  to 
their  experience,  but,  mainly,  to  the  capacity 
of  the  Individual  to  maintain,  at  all  times, 
absolute  control  of  the  operations  of  his  mind 
and  his  physical  members.  He  who,  under 
such  circumstances,  allows  his  thoughts  to 
wander,  or  his  hand  to  move  without  due 
coDsMeratlon,  dies.  As  to  the  man  whose 
death  Is  the  cause  of  this  litigation,  there  is 
nothing  1q  the  lecord  to  show  that  he  knew 
that  the  insolation  on  defendant's  wires  was 
In  the  condition  described  by  defendant's  en- 
gineer. It  may  be  conceded  that,  like  others 
who  work  among  such  wires,  it  was  hta  hab- 
it, ex  abundautl  cautela,  to  make  use  of  ropes 
and  gloves,  bat,  so,  a  business  man  may  hab- 
itually require  more  security  than  he  needs 
for  the  money  that  he  loans,  and  yet,  he  Is 
not  necessarily  Incautious,  because,  on  a  par- 
Mcular  occasion,  he  requires  only  that  which, 
under  the  law,  appears  to  be  sufficient. 

There  is  no  direct  evidence  in  the  record 
tbfft  Moren  was  not  nslng  all  the  appliances 
with  which.  It  la  said,  be  should  have  been 
supplied.  Neither  of  the  witnesses  who  saw 
him  on  the  pole  was  asked  whether  he  had 
a  rope  attached  to  the  wire  that  he  was  car- 
rying, Mrs.  Behrens  testified  that  he  carried 
a  wire  up  with  him,  but,  being  asked  whether 
he  carried  It  In  bis  hand  or  attached  to  his 
body,  said  she  did  not  know.  Washington, 
the  negro  gardener  (the  only  other  witness 
who  Is  said  to  have  seen  him  climbing  the 
pole),  testified  that  be  carried  one  end  of  a 
wire,  in  his  hand,  but  he  also  testifies  that 
he  went  to  the  top  of  the  pole,  and  that  he 
wore  gloves,  and  he  was  not  asked  whether 
there  was  any  rope  attached  to  the  wire.  In 
fact,  no  one's  attention  was  attracted  to  that 
point.  Mrs.  Moren  says  that  he  told  her  that 
he  ascended  the  pole  with  a  wire  In  bis  hand ; 
but  Superintendent  Powell  testifies  that  he 
did  not  ask  Moren  whether  he  used  a  rope 
or  gloves,  and  that  Moren  did  not  tell  him. 
We  are  therefore  In  doubt  as  to  how  he 
would  have  answered  that  question  If  it  had 
been  asked,  and  speaking  as  he  was,  to  his 
wife.  In  the  very  agony  of  Impending  death, 
he  might  not  have  considered  it  any  more 
worth  mentioning  than  did  Mr.'  Powell ;  or, 
Mrs.  Moren,  In  attempting  to  repeat  what  he 
said,  may  have  allowed  it  to  escape  her.  As 
to  the  gloves,  It  appears  to  us  to  be  remark- 
able that  no  witness  was  called,  save  the 
boy  Dodge,  who  saw  Moren  whilst  he  was  on 
the  crossing,  where  he  fell,  or  who  could  tell 
anything  about  the  manner  of  his  removal 
into  Mrs.  Landry's  yard,  and  Dodge  merely 
■aw  him  fall,  but  did  not  go  near  him  and 
did  not  know  whether  be  had  gloves  on  or 


not  Mrs.  Behrens  and  Mrs.  Govan  say  that 
they  saw  no  gloves  near  him,  as  he  lay  in  the 
yard,  but  It  was  not  to  be  expected  that  they 
should.  Some  time  had  then  elapsed  since  his 
fall,  and  those  who  had  handled  him  in  the 
meanwhile  might  very  well,  as  a  matter  of 
common  humanity,  have  cut  the  gloves  from 
his  hands.  Couns^  for  defendant  say : 

"Moren  was  an  experienced  lineman,  and  knew 
that  electric  wires  were  dangerooa.  •  •  • 
When  Uorea  Investigated  the  trouble  he  waa 

sent  to  repair,  lie  knew  that  it  would  be  danger- 
ous for  htm  to  undertake  to  repair  it  without 
help.  The  evidence  shows  that  Moren  was  an 
experienced  liaeman,  and  knew  the  dangerous 
nature  of  the  wore  he  was  engaged  upon. 
*  *  *  He  was  engaged  in  work  requirine 
knowledge  of  different  kinds  of  conductors  of 
electricity  and  of  the  methods  of  handling  such 
conductors,  and,  necessarily  knew  the  dangerous 
conflequences  to  himself  should  he  Id  any  way 
peimit  his  body  to  become  part  of  the  electric 
circuit  by  coming  in  contact  with  an  electrically 
charged  and  grounded  conductor.'* 

And  SnperiDtendent  Powell  testlSes  that 
Moren  waa  entirely  familiar  with  his  duties 
and  with  the  dangers  Incident  thereto.  But^ 
If  all  that  be  as  stated,  why  shonld  It  be  as- 
sumed, in  absence  of  positive  evidence  to  that 
effect,  that  In  an  emergency,  when  be  was 
trying  to  get  alfing  without  a  helper,  Moren 
should  have  n^lected  precautions  for  hla 
own  safety  which,  according  to  the  view  of 
defendant's  witnesses,  would  not  have  been 
neglected  by  the  most  thoughtless  apprentice? 
Again,  and  accepting  for  the  moment  the  con- 
struction which  the  defendant  places  on  tiie 
city  ordinance,  It  was  at  least  bound  to  so 
cover  Its  wires  as  to  prevent  them,  "while  In 
the  air,  from  coming  in  contact,"  by  which 
we  understand  the  learned  counsel  to  mean 
that  the  covering  should  be  of  such  a  char- 
acter as  to  prevent,  In  case  of  casnal  con- 
tact, the  current  from  one  wire  being  dl»- 
chai^ed  Into  the  other.  But  the  consensus 
of  the  testimony  for  the  defense  seems  to  be 
that  It  was  by  Just  such  casual  contact  be- 
tween the  wire  that  Moren  was  carrying  and 
defendant's  primary  wire  that  Horen  receiv- 
ed the  shock  which  resulted  In  bis  death.  It 
Is  said  that  the  Unpaired  condition  of  the  In- 
sulation was  obrlons,  and  that  there  aiiouUl 
be  no  recovery  on  that  account ;  but,  the  evlr 
deuce  does  not  sustain  that  theory.  Mnrpby, 
defendant's  foreman,  who  Inweeted  the 
wires  a  few  hours  after  the  accident,  says  he 
found  some  "few  small,  little,  places"  on  the 
2,300  volt  wire.  And  il^er,  the  asslBtant 
foreman,  who  made  an  iuqiection  the  next 
day,  says: 

"Well,  the  wires  were  all  right-*  little  weath- 
er-beaten.  I  saw  a  little  upot  where  the  man 
got  burned,  and  that  Is  the  only  place  that  I 

could  see  any  wrong." 

Both  the  witnesses  went  there  for  the  ex- 
press purpose  of  finding  defects,  If  any  there 
were,  and  the  only  defects  which  they  found 
were  those  which  were  marked  by  the  im- 
press of  Moren'B  fingers,  or  the  skin  which 
had  been  burned  off  of  ttnm;  indkatlmis 
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wbl<di,  of  coarse  were  not  to  be  seen  by 
Moren. 

Onr  conclusion  is  that  plaintiff  Is  entitled 
to  recorer.  It  aiq;>ear8  that  Moren  was  30 
Tears  old  and  was  earning  975  per  month, 
and  that  he  left  a  widow  and  a  minor  (hild 
<a  girl),  between  two  and  three  years  old, 
both  in  destitute  drcomBtances.  The  suit  is 
brought,  in  the  right  of  the  decedent,  for  his 
suffering  prior  to  his  death,  and,  In  the  right 
of  the  widow  and  minor,  for  loss  of  compan- 
ionship and  support,  the  total  amount  claim- 
ed being  $25,000.  We  are  of  opinion  that  this 
total  should  be  reduced  to  110^000,  divided 
as  in  the  decree. 

It  Ib  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
there  now  be  Judgment  in  favor  of  the  plain- 
tiff. Mrs.  I^nnle  Cornelia  Wilson,  widow  of 
Charles  Moren,  Individually,  and  as  guardian 
of  her  minor  child,  Kuth  Evelyn  Moren,  and 
against  the  defendant,  the  New  Orleans  Rail- 
way  &  Ll^ht  Company,  in  the  sum  of  $10,- 
000.  with  les;al  Interest  thereon  from  the  date 
at  wbi<i)  this  judgment  shall  become  final  un- 
til paid;  one  half  of  said  amount  to  inure  to 
said  widow.  Individually,  and  the  other  half 
to  be  paid  to  her.  as  guardian,  for  the  use 
and  benefit  of  said  minor.  It  la  fortfaor  de- 
creed that  defendant  pay  all  costs. 

PBOrOSTT.  J.,  dissoits. 


(125  La.) 
No.  18,105. 
STATE  V.  LATHAM. 
(Saprane  Conrt  of  Loaisiana.  Mardi  28, 1910.) 

(SpUalnu  fry  the  Court.) 

1.  <^naif  AL  Law  (|  1156*>— Appeai<— Rbvikw 
— RmjifQ  ON  Motion  poh  New  Tbiax. 
The  trial  jadge  being  In  a  much  better  posi- 
tion to  estimate  the  valne  of  the  testimony 
giren  in  support  of  a  motion  for  new  trial  in 
*  criminal  case,  and  the  matter  of  granting  or 
denying  such  motion  being  largely  within  his 
Jiscretion,  this  court  would  hesitate,  under  any 
cimimetances,  in  reversing  his  raiing  on  the 
subject.  Id  this  instant  case.  It  has  no  hesi- 
tation in  affirming  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  3067-8071;  Dec.  Dig.  { 
1156.*] 

fA^toMl  BtfOahut  hp  BditoHat  8taf.) 

%  CmmmAT.  Iaw  (I  911*)— Appeal— Dison* 
TioH  or  Comrr— Denial  of  New  Trial. 
In  a  criminal  case,  the  court  held,  under 

tbe  evidence,  not  to  have  abased  its  discretion 

Ib  denying  a  new  trial. 
(Ed.  Note.— For  other  cases,  see  Criminal 

Liw.  Dec.  Dig.  {  911.*] 

Appeal  from  Blghth  Judicial  District 
Court,  FarlSh  of  TrankUn;  D.  N.  Tliompson, 
Judge. 

Ora  Latham  was  convicted  of  crlmet  and 
be  appeals.  Affirmed. 
See.  mlM,  124  L«.  876;  60  Sooth.  780. 


EUlis  &  Dorsett,  for  appellant.  Walter 
Gulon,  Atty.  Gen.,  and  R.  J.  Wilson,  Dist. 
Atty.  (B.  G.  Pleasant,  of  counsel),,  tox  the 
State. 

Statement  of  the  Gaaa 

MokROB,  J.  The  jury  convicted  defend- 
ant by  a  vote  of  nine  to  three;  Robert  Kil- 
llan  being  a  juror  who  had  voted  with  the 
majority.  Thereafter  a  motion  for  new  trial 
was  made,  on  the  ground  that  defendant  had 
discovered,  after  the  trial,  that  Kllllan  bad 
previously,  on  more  than  one  occasion,  ex- 
pressed the  opinion  that  he  (defendant)  was 
guilty  and  should  be  punished,  which  motion 
was  verified  by  the  affidavits  of  Mrs.  H.  C. 
Abelt,  Curtis  Baird,  W.  J.  Ensmlnger,  and 
Mack  Wlggers.  When  the  motion  was  call- 
ed for  hearing,  however,  those  persons, 
through  misunderstanding  on  the  part  of  the 
defendant's  counsel,  were  not  present,  and, 
though  the  juror  was  heard  to  testify,  they 
were  not,  and  the  motion  was  denied.  On 
the  appeal,  the  ruling  of  the  court  lo  that 
respect,  and  the  sentence,  were  set  aside, 
and  the  case  was  remanded  for  a  rehearing 
of  said  motion.  On  the  rehearing,  defendant 
produced  witnesses  who  testified  in  effect  as 
follows;  Curtis  Baird:  About  May  15,  1900 
(it  being  charged  that  the  homicide  was  com- 
mitted about  April  25th),  he  beard  Kllllan 
say  that  "it  he  ever  got  on  the  jury  he  would 
send  Mr.  Latham  down  the  river";  that  was 
said  on  the  back  gallery  of  a  house,  near 
Wlnnaboro;  could  not  tell  what  else  was 
said;  that  is  all  that  was  said;  made  It 
known  on  the  day  of  the  trial,  before  the  ver- 
dict, to  e  boy  in  the  blackamitb  shop.  Mrs. 
U.  C.  Abell:  Heard  Kllllan  say  that,  If  he 
waa  on  the  jury,  be  would  hang  that  man; 
know  that  he  was  talking  of  Latham;  do  not 
know  to  whom  he  was  talking;  he  was  be- 
hind the  bouse,  and  only  saw  Kllllan;  know 
that  be  was  talking  to  some  cme,  because  he 
coold  not  have  been  talking  to  himself;  does 
not  know  whether  anything  else  was  said; 
Kllllan  walked  right  otl;  told  defendant's  at- 
torney aa  Boon  as  defendant  was  convicted; 
Latham's  wife  was  staying  at  her  home; 
witness  took  a  very  active  Intwest  in  his  be- 
half "before  and  during  the  trial";  heard 
Klllian  say  nothing  before  or  after  the  re- 
mark testified  to;  and  does  not  know  to 
whom  he  was  talking.  Mack  Wlggers:  On 
or  about  May  8th  heard  Kllllan  say  that 
Latham  ought  to  be  punished  for  the  killing 
of  John  Bow-man;  does  not  know  where  the 
statement  was  made,  or  to  whom;  witness 
was  passing  by  a  crowd;  does  not  know 
how  many;  did  not  hear  anything  else;  could 
Dot  name  any  one  in  the  crowd;  beard  no 
other  talking;  does  not  remember  in  what 
part  of  the  town  It  was;  knows  everybody 
living  In  or  about  Winnsboro;  remembers 
that  the  crowd  was  on  Prairie  street,  but 
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cannot  remember  what  part  of  tiie  street. 
S.  N.  Dorsett  (defendant's  counsel)  did  not 
know,  when  KUllan  was  accepted,  that  he 
had  ever  expressed  an  opinion  about  the 
guilt  of  Latham.  He  answered,  on  his  voir 
dire,  that  he  had  not 

On  the  part  of  the  state,  the  testimony 
was  In  part  as  follows:  KUllan  (the  Juror) 
never  discussed  the  case  In  Wlnnaboro,  be- 
fore the  trial;  made  no  statement,  back  of 
Mrs.  Abell's  house,  or  to  Mrs.  Abell;  Is  not 
In  favor  of  capital  punishment;  did  not  dis- 
cuss the  matter,  or  say  that. Latham  ought 
to  be  punished,  in  any  crowd;  had  no  preju- 
dice against  Latham;  made  do  statement.  In 
the  presence  of  Baird,  to  the  effect  ttiat  Lath- 
am ought  to  be  convicted. 

C.  L.  Snyder,  assessor,  testifies  that  KlI- 
Han's  standing  la  good,  and  he  thlnl^s  bis  hon- 
esty unquestionable. 

W.  B.  Boblnson,  police  juror,  has  known 
KUllan  all  fala  life;  thinks  he  has  a  good 
r^utation.  W.  H.  Adams,  sherUT,  to  the 
same  effect 

Opinion. 

The  judge  a  quo  says  "the  verdict  was 
Jostifled  by  the  evidence,"  and,  further,  In 
effect  as  follows:  That  In  the  original  affi- 
davits of  Baird,  Wiggers,  Ensmli^r,  and 
Mrs.  AbeU  It  bad  been  stated  that  Kllllan 
knew  all  the  circumstances  of  the  killing, 
but  .that  no  such  showing  had  been  made  on 
the  trial  of  the  motion;  that  Ensmlnger, 
thougb  in  court,  had  not  been  sworn  as  a 
witness;  that  Baird,  Mrs.  Abell,  and  her  son. 
Mack  Wiggers,  fixed  the  dates  of  the  stated 
meats  testified  to  by  them  more  than  four 
months  before  the  trial;  that  the  statement 
testified  to  by  Baird  was  said  to  have  been 
made  at  an  ice  cream  supper,  where  there 
were  25  or  30  people,  and  no  one  appears  to 
have  heard  It  save  an  undentlfled  "medi- 
cine man";  that  Baird  could  give  nothing 
that  was  said  before  or  afterwards;  that 
Mrs.  Abell  professed  to  have  heard  a  remark 
which  nothing  led  up  to,  and  did  not  know 
wheOier  Kllllan  was  talking  to  her  or  to 
some  one  else,  though  she  was  not  engaged  In 
conversation  with  him,  and  she  saw  no  one 
else.  The  judge  then  refers  to  the  testimony 
of  Mack  Wiggers;  says  that  Kllllan  did  not 
live  in  Wlnnsboro,  but  In  the  country;  that 
he  barely  luiew  the  accused  and  the  deceas- 
ed; that  he  bad  no  interest  In  either;  that 
"it  is  claimed"  (be  disclaimed)  "that  he  knew 
anything  about  the  facts  of  the  killing  or  the 
cause  that  up  to  It";  that  he  bears  a 
good  reputation;  and  he  concludes  as  fol- 
lows: 

"I  have  given  the  case  a  patient  coosidera- 
tioD,  and  cannot  reach  the  conclusion  that  such 
a  showing  has  been  made  as  would  justify  the 
court  in  setting  aside  the  verdict  on  the  ground 
pnsented.  If  I  entertained  any  doaht  as  to 
the  correctness  of  the  conviction,  I  would  sus- 
tain the  motion.    It  is  true  the  case  is  an  im- 


portant one  and  of  serious  consequence  to  the 
accused,  carrying  with  it  an  imprisonment  iu 
the  penitentiary  for  a  term  of  years;  but  the 
coart  cannot  be  expected  to  go  contrary  to  its 
deliberate  and  conscientious  oon^etion,  and  set 
aside  a  verdict  on  such  nnieasonable  and  fm- 
prolable  testimony." 

We  have  only  to  add  that  the  trial  Judge 
being  in  much  better  position  to  estimate  the 
value  of  the  testimony  relied  on  In  a  case 
such  as  this,  and  the  matter  of  granting  a 
new  trial  being  largely  within  his  discretion, 
we  should,  under  any  circumstances,  hesitate 
about  reversing  his  mllng.  As  it  is,  we  have 
no  hesitation  in  saying  that  we  fully  aad 
entirely  agree  with  blm. 

Judgment  affirmed. 


025  La.) 

No.  18,015. 

STATE  V.  LB  BLANa 

In  le  LB  BLANa 

(Snprane  Court  of  Louisiana.    Jan.  17,  WIO. 
On  Application  for  Rehearing, 
Feb.  14.  1910.) 

(Syttabw      Editorial  Btaf,) 

GannNAi.  Law  <8  1168*>— pEomBraoH  (S  2S*) 

— Fin  dihos — Conclusiveness. 

A  finding  of  the  trial  judge  on  a  trial  for 
selUog  erpirituous  liquors  in  violation  of  Rev. 
St  S  910,  that  near  l>eer  or  silver  spray  is  a 
spirituous  liquor,  based  on  an  agreed  statement 
of  facts  that  the  beverage  is  a  l>eer  from  which 
all  but  one-half  of  1  per  cent  of  the  alcohol 
has  been  evaporated,  and  that  it  cannot  be  tak- 
en Into  the  body  in  sufficient  quantity  to  pro- 
duce  intoxication,  and  that  the  federal  govern- 
ment allows  its  sale  without  a  revenue  license, 
is  not  reviewable  in  the  Supreme  Court  on 
certiorari  and  prohibition. 

lEd.  Note.— For  otiier  cases,  see  Crimloal 
Law,  Dec  Dig.  |  1168:*  Prohibition,  Dec.  Dig. 
8  28.*] 

Bxeauz,  C  J.,  dissenting  as  to  zefnaal  of  re- 
hearing. 

Roman  Le  Blanc  was  convicted  of  selling 
spirituous  liquors,  and  be  as^Uea  for  cer- 
tiorari and  prohibition.  Ai^icstion  dis- 
missed. 

See  124  La.  974,  SO  South.  814. 

Story  &  Pugh  and  Howe,  Fenner,  Spencer 
&  Cocke,  for  relator.  Walter  Oulon,  Atty. 
Gen.,  and  John  J.  Boblra,  Dlst  Atty.  (R.  G. 
Pleasant,  of  connsel),  for  the  State. 

PROVOSTY,  J.  The  relator  was  charged 
under  section  910  of  the  Revised  Statutes 
with  having  sold  spirituous  liquors,  "to  wit 
near  beer,  a  certain  beverage  known  as  sil- 
ver spray,"  at  retail  without  a  license. 

The  case  was  submitted  to  the  trial  Judge 
upon  an  agreed  statement  of  facts.  He 
found  relator  guilty  and  sentenced  him  to 
pay  a  fine  of  fOOO.  Relator  moved  in  vain 
for  a  new  trial,  and  then  appealed  to  this 
court  This  court  rejected  the  appeal,  as  not 
Involving  any  question  of  law,  but  only  a 
question  of  fact  upon  the  gnilt  or  innocence 
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of  the  defendant,  of  wblcb  this  court  bad  no 
Inrlsdlctloii. 

The  qaestion  of  fact  Is  whether  near  beer 
or  silver  spray  la  a  spirituous  liquor.  The 
agreed  statement  of  facts  shows  that  It  Is 
bear  from  which  all  tnt  one-half  of  1  per 
c^t  of  the  alcohol  has  been  evaporated,  and 
that  It  cannot  be  taken  Into  the  hcunan  atom- 
acb  In  sufficient  quantity  to  produce  Intoxica* 
tion,  and  that  the  United  States  government 
allows  its  sale  without  a  revenue  llcaise. 
The  trial  Judge's  appreciation  of  these  facts 
led  him  to  conclude  that  the  said  beverage 
Is  a  splrituons  liqnor.  By  a  settled  Juris- 
pmdmce  this  conrt  has  do  jurisdiction  to 
review  the  trial  court's  appreciation  of  the 
facta  upon  the  question  of  guUt  or  Inoo- 
cence,  or,  in  other  words,  upon  the  question 
of  whether  the  evidence  adduced  on  the  trial 
has  or  not  supported  the  allegations  of  fact 
of  the  indictment  This  court  has  hereto- 
fore refused  to  entertain  this  Jurisdiction, 
even  by  writ  of  review  under  Its  supCTvlsory 
power  over  inferior  courts.  State  v.  Baur- 
Mis,  117  La.  136,  41  South.  442.  This  is  not 
a  case  of  arbitrary  abuse  of  authority,  but 
of  honest  exercise  of  the  discretion  vested 
in  the  trial  Judga 

The  vrrlt  nisi  Is  recalled,  and  the  appUca* 
tion  of  relator  la  diamlBsed,  at  his  cost 

On  Application  for  Blearing. 
PER  CURIAM.  Rehearing  denied. 

BRBAUX,  a  J.  (dissenting}.  If  there  was 
no  evidence  to  convict,  and  no  ground  to 
draw  oonclnslons  of  guilt  oerttorarl  diould 
lie. 

The  ctHLtention  ot  api^cant  Is  that  there 
la  no  evidence  whatever  to  Justify  convic- 
ticm,  and  tlie  contention  la  snffldenUy  soe- 
tained  on  the  face  of  the  iMipers  to  warrant 
the  leaning  of  the  writ  of  certiorari. 

The  defendant  should  have  a  hearing  un- 
der the  supervisory  Jurisdiction  of  this  court 
For  anthority,  see  Grafflna  v.  Recorder,  52 
l£L  Ann.  694,  27  South.  564;  City  of  New 
Orleans  v.  Judge,  52  La.  Ann.  1275,  27  South. 
9Sn:  State  v.  Sommerlln,  116  La.  405,  40 
South.  792. 

If  it  be  true  that  Judgment  was  rendered 
as  alleged,  and  verified  by  oath  that  no  evi- 
dence was  Introduced,  it  Is  a  fundamental 
error.  The  question  Is  one  which  should  be 
heard  particularly,  as  the  rule  to  compel  re- 
Qtondent  to  answer  has  already  been  Issued. 
Whether  the  writ  should  be  granted  and 
made  popetual  is  another  matter.  My  only 
dissent  is  directed  to  the  refusal  to  hear  the 
application  at  all.  It  should  not  have  been 
dismissed  as  If  before  the  court  as  when  ap- 
pUcatlon  is  considered  the  first  time.  It 
would  be  time  enoui^,  after  further  exam- 
tnatfft",  to  ^dde  whether  or  not  the  pro- 
ppwHpg*  should  be  annulled. 


The  question  Is  not  as  to  the  weight  of 
the  testimony,  but  whether  or  not  there  Is 
testimony  at  all.  Not  sufficiency,  but  en- 
tire want  of  evidence  is  the  questioiu 

I  am  constrained  to  dissent  as  I  thiuk 
that  a  r^earlng  should  be  granted. 


(129  La.) 

No.  17.77a 

BAKER  v.  BAKER  (BANK  OF  DELHI, 
Intervener). 

(Supreme  Conrt  of  Louisiana.    March  28, 
1910.) 

(Byllaiut  ly  tU  Court.) 

1.  GoTs  (%  41*)— Intee  Vivfts— Revocation. 

A  dODatioD  of  lands  made  on  certain  potes- 
tative conditious  may  be  revoked  1^  the  donor 
on  the  failure  ot  the  donee  to  perform,  and 
where  It  was  stipulated  that  in  the  event  of 
such  failure  the  conveyance  ahall  be  null  and 
void,  if  the  donor  so  elect  and  tiie  donor 
brought  suit  to  annul  on  the  ground  of  niMiper- 
formance  of  the  condttlon&  held,  that  It  was 
too  late  for  the  donee  or  his  mortgage  ct«ditor 
to  tender  performance,  and  that  the  court  had 
no  power  to  grant  delay  In  such  a  case. 

[Ed.  Note.— For  other  caaes,  see  Gifts,  Cent 
Dig.  i  20;  Dec.  Dig.  |  41.*] 

2.  OiRS  (§  26*)— IKIEB  Vivos— Validitt— 

EhEBOUTION. 

A  deed  of  gift  of  lands  in  Louisiana,  executed 
by  the  donor  alone  in  the  state  of  Texas  by  private 
act  and  acknowledged  before  a  notary  public,  is 
nail  and  void  for  want  of  the  formalities  re- 
quired by  the  laws  of  the  situs. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  I  4;  Dec.  Dig.  |  26.»1 

8.  ACKNOWLBnOMKNT  (S  !&•)  —  AUTHOtHITY  TO 
Take— EXTEATEBBITOEIAL  AtTTHOKITT. 

A  deed  of  gift  under  private  signature,  at* 
tested  by  two  witnesses  and  acknowledged  by 
the  donor  before  a  notary  in  another  state,  is 
not  Bach  an  authentic  act  as  Is  required  by  the 
law  of  'Louisiana  to  evldawe  donations  fii  im- 
movables. 

[Ed.  Note.— For  other  easei^  see  Acknowledr 
ment  Dec  Dig.  |  19l*] 

4.  Gifts  (|  41*)  —  Acnon  to  Akhui.  — 
Obounds. 

A  donor  In  the  same  action  may  set  up  dif- 
ferent grounds  for  annulling  the  donation,  sndi 
as  nonperformance  of  conditions  imposed  on  the 
donee  and  the  nullity  of  the  donation  for  want 
of  fonn.  , 

[Ed.  Note.— For  other  cases^  see  Gfft^  Dee. 
Dig.  (  41.*] 

6.  Girrs  ft  41*)— Annttijceni^Revebsion  of 
Pbopebty. 

Where  a  donation  is  annulled,  the  proper- 
ty reverts  to  the  donor  free  from  ell  incumbran- 
ces and  mortgages  created  hy  the  donee. 

rsa.  Note^For  other  cases,  see  Glft&  Dee. 
Dig.  i  41.*] 

6.  Gifts  (S  41*)— AHNnLUBifT^BsmEBUBNTS 

—Right  of  Donbb. 

Where  a  donation  Is  anonlled,  the  donee 
has  no  eqnitabte  claim  for  Improvements  tmi 
betterments,  when  their  cost  Is  less  than  Oie 
value  of  timber  on  the  premises  converted  to  his 
own  use  by  the  donee. 

[Ed.  Note.r-For  ottwr  cases,  see  Gifts,  Dee. 
D&.  I  41.^  ^ 
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Appeal  from  Eighth  Judicial  District 
Court,  ParfaOi  of  rrankllu;  D.  N.  ThompKm, 

Judge. 

Action  by  Mrs.  Eliza  Baker  against  John 
H.  Baker,  in  which  the  Bank  of  Delhi  inter- 
vened. Jndgmait  for  plaintiff,  and  Inter- 
vener  appeals.  Affirmed. 

Howe,  Feoner,  Spencer  &  Cocke  and  G.  J. 
Ellis,  for  appellant  H.  Flood  Madison,  for 
appellee  Eliza  Baker.  J.  8.  Peters,  for  ap- 
pellee John  H.  Baker. 

LAND.  J.  On  the  21st  day  of  May,  1898, 
Mrs.  Eliza  Baker,  widow,  of  Parker  county, 
state  of  Texas,  executed  a  deed  of  gift  to 
her  son,  Jno.  Baker,  of  Franklin  pariah,  state 
of  Louisiana,  hte  heirs  and  assigns,  of  cer- 
tain tracts  or  parcels  of  land  situated  In 
said  parieOi  and  states  This  ^ft,  or  dona- 
tion, was  made  on  tlie  following  conditions, 
Tia.: 

"That  the  said  John  Baker,  bis  belts  or  as- 
signs, sball  pay  or  cause  to  be  paid  to  me,  the 
said  Eliasa  Baker,  the  sum  of  $500  annually  on 
the  1st  day  of  each  January  hereafter,  until  my 
death,  when  the  fee  in  and  to  said  land  shall 
vest  absolutely  in  the  aaid  Jno.  Baker,  his  hein 
or  ay'gTfi 

"In  the  event  that  the  said  sum  of  $500  an- 
nually is  not  paid  as  above  specified,  then,  at 
any  time  after  the  failure  so  to  pay,  it  I  so 
elect,  this  conveyance  shall  be  oull  ana  void,  and 
the  said  land  shall  revert  to  me  free  frcHn  all 
claims  whatsoever." 

This  Instrument  was  dgned  "Eliza  Baker," 
and  was  attested  by  two  witnesses.  On  the 
same  day  the  following  acknowledgment  was 
attached  to  said  instrument,  to  wit: 

"Before  me,  tiie  undersigned  authority,  on 
this  day  pereoually  came  and  appeared  Mrs. 
Eniza  Baker,  to  me  personally  known,  who  ac- 
knowledged to  me,  in  the  presence  of  two  sub- 
scribing witnesses,  that  she  had  signed  and  ac- 
cepted the  above  and  toreeolng  as  her  volnntaiy 
act  and  deed,  and  Cor  tne  uses  and  purpoeea 
therein  set  forth. 

"In  faith  whereof  T  hereunto  set  my  hand  and 
seal  of  office  this  21st  day  of  May,  1898." 
"[Signed]   Henry  Miller,  Notary  Public" 

This  instrument  was  recorded  in  Franklin 
parish.  Is,.,  in  the  year  1902,  and  the  grantee 
accepted  the  gift  by  entering  into  posses- 
sion of  said  tracts  of  land,  on  which  there 
was  a  farm  and  much  valuable  timber. 

The  son  compiled  in  part  with  the  condi- 
tion of  the  donation,  but  was  always  In  ar- 
rears, and  made  no  payments  whatever  for 
the  years  1907  and  1908.  In  fact,  the  donee 
became  insolvent 

This  suit  was  brought  to  liave  the  dona- 
tion decreed  null  and  void  for  nonperform- 
ance of  the  conditions  imposed  on  the  donee, 
and  to  recover  the  property  free  of  all  In- 
cumbrances, and  for  the  rents  and  revenues 
ot  the  same  for  the  years  1907  and  1908. 

Some  weeks  after  the  Institution  of  the 
suit  the  Bank  of  Delhi,  claiming  that  It  held 
a  special  mortgage  for  fS,000  on  the  prop- 
erty, executed  in  Its  favor  by  the  donee,  ten- 
dered to  the  plaintiff  $4,100  In  settlement 
of  her  claims,  and  on  the  lame  day  filed  its 


petition  of  Interraitlon,  praying  that  the 
plaintiff  be  condemned  to  accept  said  tender 
In  full  settlement  of  her  ti^ta,  that  die  said 
mortgage  be  recognized  and  enforced  against 
the  property,  and  that  the  same  be  aoM  snb- 
ject  to  her  future  rights  as  set  forth  in  the 
act  of  donation.  The  Intervener  also  alleged 
that  the  suit  mis  firandolent  and  oollusiTe 
for  the  purpose  ot  ecreming  the  property  of 
the  defendant  from  the  pursuit  of  bis  cred- 
itors, and  especially  for  the  purpose  of  de- 
feating the  lights  of  the  Intervener. 

For  answff  to  the  petition  of  interventloii 
the  plaintiff  denied  the  auctions  of  fraud- 
ulent .  collusion,  denied  the  alleged  good 
faith  of  the  Intervener  In  takthg  the  mort- 
gage in  the  face  of  the  duly  recorded  act  ot 
donation  showing  that  the  defendant  had  a 
defeasible  title,  and  averred  that  said  act 
was  null  and  void  in  law  because  it  was  not 
passed  before  a  notary  public  and  two  wit- 
nesses. The  plaintiff  set  up  the  same  aliped 
cause  of  nullity  by  amended  petition.  The 
intervener  filed  a  plea  of  estoppel  against 
the  additional  cause  of  nullity  set  up  in 
plainttfC's  answer  to  the  petition  of  Inter- 
vention, because  of  Inconsistency  with  the 
allegatl<nu  and  inrayer  of  her  orl^nai  peti- 
tion. 

The  defendant  answered,  denying  the  in- 
tervener's allegations  of  fraud,  but  admitting 
the  indebtedness  claimed  by  the  Bank  of  Del- 
hi, Defendant  answered  the  petition  of  the 
plaintiff,  admitting  all  the  all^ations  of 
facts  therein  contained,  and  submitted  the 
case  to  the  court  for  such  decision  as  the 
law  and  facts  might  warrant 

Upon  the  issues  thus  made  the  case  was 
tried,  and  judgment  was  rendered  In  favor 
of  the  plaintiff  as  prayed  for.  The  Inters 
vener  has  appealed.  ■ 

As  the  value  of  the  lands  donated  exceed- 
ed by  more  than  one-half  that  of  the  (barges 
or  services  imposed  on  the  donee,  the  rules 
peculiar  to  donations  Inter  vivos  are  appli- 
cable. Civ.  Code,  arts.  1524,  1526.  The  deed 
of  gift  vested  a  conditional  title  In  the  gran- 
tee, and  his  nonperformance  of  the  condi- 
tions vested  a  legal  right  In  the  grantor,  at 
her  option  to  declare  the  conveyance  null 
and  void.  Plaintiff  exercised  her  right  of 
election  by  the  Institution  of  the  present  suit. 

Donations  Inter  vivos  may  be  revoked  or 
dissolved  for  the  nonperformance  of  the  con- 
ditions imposed  on  the  donee.  Civ.  Code, 
art.  1559.  But  if  the  conditions  be  potestative 
— that  Is,  If  the  donee  is  obliged  to  perform 
them — the  dissolution  must  be  sued  for  and 
decreed  Judicially.  Glv.  Code,  art  1565.  In 
case  of  revocation  or  rescission  on  account 
of  the  nonexecution  of  conditions,  the  prop* 
erty  returns  to  the  donor  free  of  all  incum- 
brances or  mortgages  created  by  the  donee. 
Olv.  Code,  art  1568. 

In  case  of  nonfulfillment  of  conditions, 
which  the  donee  Is  bound  to  fulflll,  if  It  be 
provea  to  have  proceeded  from  hla  fault,  he 
may  be  condemned  to  restore  the  tnitM  tf 
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him  received  stace  lils  neglect  to  fulfill  tbe 
conditloiifl.   car.  Code,  art  1669. 

"Hie  donor  may  impose  on  the  donee  any 
ebarges  or  conditions  he  pleases,  morided  they 
contain  nothing  contra^  to  law  or  good  mor- 
aK"  (St.  Code,  art  1^. 

By  the  terms  of  tbe  act  of  donation  uie 
title  of  tbe  donee  was  made  depradent  on 
the  annnal  payment  of  $500  to  tbe  donor  un- 
til ha  deatb,  and  the  nonpayment  of  any 
Installment  rendered  the  conveyance  null  and 
Tdd  at  the  Section  of  the  donor. 

It  Is  wril  settled  in  the  Jurisprudence  of 
France  that  the  donor  may  stlpula^te  In  his 
own  Interest  that  the  rerocatlon.  of  the  dona- 
tion diall  take  i^ce  of  right,  and  that  sndi 
a  stlpalaUon  Is  not  emtrary  to  pnbUc  order 
or  fEood  morals.  Carpentler-Dn  Saint.  Re- 
perti^  dn  Droit  Francals,  vol.  18,  Noe. 
2943,  2914,  2945.  As  a  general  rule  in  such 
cases  a  Judicial  snmmons  is  necessary  to 
complete  the  reroeation,  If  such  a  summons 
has  not  bem  ^wdally  waived;  but  the 
Judge  cannot  grant  a  delt^  for  the  tulflll- 
mmt  ct  the  conditions  or  the  paymeit  of 
the  charges.  Id.  Nos.  2864.  2940,  2947,  2948, 
2M9,  S90a 

The  Code  Napo1£(m,  like  the  CivU  Code, 
does  not  provide  that  the  Judge  may  grant  a 
delay  to  the  donee  to  perform  conditions; 
hot  the  coort  and  jurists  have  aj^Ued  to  do- 
nations the  same  rule  applicable  to  con^- 
mntative  contracts.  Code  Nap.  art,  1184;  Civ. 
Code,  art  2047;  In  re  Mechanics'  Society, 
81  lA.  Ann.  634.  Hence,  whether  the  instru- 
mmt  sued  on  be  coniridered  a  donation  or 
an  cnerons  contract,  the  Jndge  has  no  power 
to  grant  delays,  and  the  donee  no  rl^t  to 
perform  or  pay  after  the  institution  of  suit 

We  do  not  think  that  the  so-called  plea  of 
tatopp^  can  be  siutalned.  The  original  pe- 
tition son^t  to  annul  the  donation  on  the 
KTOonditf  nonCulflllment  of  tbe  conditions  im- 
posed on  the  duiee.  Tbe  amended  petition 
tnd  the  answer  to  the  petition  of  intervener 
ill^ted  another  caose  of  nullity.  Flatntlif 
nied  to  annul,  and  not  to  enforce  the  In- 
■tnmiMit 

"The  dODor  eaDoot,  by  any  confirmative  act. 
supply  tbe  defects  of  a  donation  inter  vivos  null 
in  fonn;  it  moat  be  executed  again  in  legal 
fona."  av.  Code,  art.  2273 ;  In  re  LehMe,  115 
lit.  1089,  40  South.  468;  Ackenaan  v.  Lamer. 
US  La.  101.  40  Sooth.  681. 

Estc^^l  has  no  application  to  a  dimation 
Told  In  law  ab  Initio. 

The  Instrument  sued  on  Is  in  form  an  act 
under  private  signature.  The  law  declares 
fliat: 

^''An  act  shall  be  passed  liefore  a  notary  pub- 
lic and  two  witnesees  of  every  donation  inter 
vivos  of  inunovable  property  •  •  •  under  tbe 
penalty  of  nullity."   Civ.  Code,  art.  1536. 

The  contention  that  the  notary's  certificate 
of  tckoowledgment  attached  to  tbe  instm- 
•aent  converted  It  into  an  authentic  act  is 


UT 

without  force,  as  the  adtnowledgment  was 
not  signed  by  the  grantor  and  the  witnesses. 
An  act,  to  be  authentic,  must  show  on  its 
face  that  it  was  passed  before  a  notary  or 
other  officer  authorized  to  execute  such  func- 
tions and  two  competent  witnesses.  Civ. 
Code,  art  2254.  The  parties,  the  notary  or 
other  officer,  and  tbe  witnesses  must  sign  the 
act,  in  order  to  make  it  authentic. 

The  proposition  that  a  notary  by  a  mere 
certificate  can  omvert  an  act  under  private 
signature  Into  a  notarial  act  is  clearly  un- 
tenable. In  Spanler  v.  De  Voe,  52  La.  Ann. 
6&i,  27  South.  176,  the  court  said : 

"Onie  donor  made  this  donation  in  this  private 
instrument.  The  certificate  of  tbe  commission- 
er adds  no  weight  to  it  as  a  donation.  It  only 
proves  that,  prior  to  issuing  it,  the  donor  de- 
clared to  him  as  a  commissioner  that  the  pri- 
vate deed  was  her  own  act  of  donation.  This 
declaration,  contained  in  a  private  deed,  and 
the  certificate  that  It  bad  been  made,  do  not 
liave  the  effect  of  investing  the  deed  with  au- 
thenticity. In  point  of  dignity,  the  certificate  Is 
not  to  be  considered  higher  than  the  private  act 
it  certifies.  The  bed  of  the  stream  does  not 
rise  higher  than  its  source." 

In  the  aame  case  the  conrt  Quoted  Lauren^ 
as  follows: 

"The  form  prescribed  is  essential  to  fba  valid- 
ity of  the  donation,  and  the  writing  which  does 
not  make  proof  of  itself  Is  nnll." 

See,  also,  Lelbe  v.  Hebersmlth,  89  La.  Ann. 

1050,  S  South.  283. 

It  Is  not  disputed  that  the  instrument,  as 
to  form  and  effect,  is  governed  by  the  laws 
of  Louisiana.  Not  only  was  the  property  sit- 
uated in  tbe  state  of  Louisiana,  but  the  dona- 
tion was  without  effect  until  formally  ac- 
cepted by  the  donee,  who  resided  in  said 
state,  or  until  the  donee  was  put  Into  corpo- 
ral possession  of  the  property.  Civ.  Code, 
arts,  1500,  1641 ;  Sncceesion  of  Larendon,  39 
La.  Ann.  952,  3  South.  219. 

The  claim  for  improvements  and  l>etter- 
ments  is  precluded  by  the  terms  of  the  in- 
strument, to  wit: 

"In  the  event  that  the  said  sum  of  $500  an- 
nually is  not  paid  as  above  specified,  then  at 
any  time  after  the  failure  so  to  pay,  if  I  so  elect, 
this  conveyance  shall  be  null  and  void,  and  tbe 
said  land  shall  revert  to  me  free  from  all  claims 
whatsoever." 

In  the  absence  of  any  stipulation  on  the 
subject,  the  property  "returns  free  from  all 
incumbrances  and  mortgagee  created  by  tbe 
donee."    Olv.  Code,  art  1568. 

The  trial  Judge  found  that  the  donee  had 
converted  to  bis  own  use  timber  on  the  prem- 
ises of  greater  valne  than  the  cost  of  his 
improvements  and  betterments.  We  concur 
In  this  finding.  It  is  also  shovrn  by  the  evi- 
dence that  the  rental  value  of  the  premises 
exceeded  by  far  the  charges  Imposed  on  the 
donee.  Under  this  state  of  facts,  there  is  no 
equity  in  the  Intervener's  claim  for  Improve- 
ments. 

Judgment  affirmed. 


BAKER  V.  BAKER. 
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026  La.) 
No.  17^ 

FIDBLITT  MCT.  MPB  INS.  00.  PITZ- 
PATRICK,  State  Tax  Collector,  et  al. 

(Supreme  Coort  of  Loaislaoa.    Maicb  28, 

i9ia) 

(Bvttdbut  by  BdttorM  Btaff.)' 

1.  Taxation  (|  9S*)  —  Assessubnt— Febsok- 
ALTr— Monet  LoAinrD. 

TransactlooB  between  a  life  insn ranee  com- 
pany and  poli<7  boldeia,  by  which  the  company 
advEDced  to  the  policy  h<dden  a  part  ot  the 
anHmnt  due  at  the  time  on  the  pouc?  and  re- 
ceived notes  tlierefor  maturing  when  the  policy 
matured,  were  not  loans  to  the  policy  h(»der8, 
but  merely  advance  payment  so  that  the  com- 
pany oould  not  be  aBBessed  thereupon  aa  for 
money  loaned. 

[Ed.  Note^For  other  cam  ne  Taxation, 
Dec.  Dig.  I  «S.»] 

2.  Taxation  (|  fiOO*)— Goujwnoir— Fbocxbd- 
iNtsa  —  Relief —AiiTBUTATiVK  Bxueb^Re- 

DucnoR. 

The  petition,  tn  an  action  to  cancel  an 
asseBsmait  of  personal^,  prayed  for  judgment 
that  the  aseessment  against  petitioner  on  money 
loaned  on  interest,  etc.,  was  void,  and  that  de- 
fendant board  of  assessors  be  ordered  to  cancel 
it,  and  that  the  state  tax  collector  and  the  city 
be  reetiainA  from  clalmtng  taxes  tliereoo,  or 
attempting  to  etdlect  said  taxes,  and  for  such 
other  relief  as  petitioner  was  entitled  to.  HeJ4, 
that  the  petition  was  for  cancellation  of  the 
assessment  and  not  for  reduction  thereof,  and 
iience  a  reduction  could  not  be  decreed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  500.*] 

3.  Appeal  and  Ebbob  (i  1178*)— Rsvebsal— 
Beiiahi>— Amenouent  or  Fubadinos. 

VHiere  i^ntllTs  Judgment  In  a  suit  for  the 
cancellation  of  a  tax  must  be  reversed  because 
he  made  out  a  case  only  for  a  reduction  of  his 
assessment,  for  which  there  was  no  prayer,  yet, 
lutTiu  made  out  a  clear  right  to  a  reduction, 
he  will  be  permitted  after  remand  to  amoid  so 
as  to  ask  tar  the  reduction  as  alternative  relief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^nw^^Gent.  Dig.  H  4604r-«S0;  Dec.  Dig.  { 

4.  Affeai.  and  Ebbob  (|  1106*)— Disfobition 

— Rbuahd— Necessitt. 

Where,  upon  deciding  that  certain  assess- 
ments as  for  money  loaned  were  improper,  the 
Supreme  Court  Is  unable  to  determine  what  de- 
duction should  be  made  from  the  total  amount 
assessed  on  account  of  the  Improper  assessmeots 
for  money  loaned  because  the  assessment  was 
based  upon  all  of  the  taxpayer's  credits,  the 
case  must  be  remanded  for  rurtber  proceedings, 
eren  thou^  the  remainder  of  the  assessments 
are  correct. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror^^CenL  Dig.  H  4S86-4308;   Dec.  Dig.  f 

Appeal  trom  Cirll  District  Court,  Parish 
of  Orleans;  T.  O.  W.  Ellis,  Judge. 

Petition  by  the  FldeUty  Mutual  Life  In- 
flurance  Company  against  John  Fltzpatrlck, 
State  Tax  Collector,  and  others.  From  a 
judgment  denying  relief,  d^endants  appeal. 
Reversed  and  remanded  for  further  proceed- 
ings. 


Harry  P.  Sneed,  for  appellant  State  Tax 
Collector.  Geo.  H.  Terriberry,  for  appel- 
lant Board  ot  Assessors.  Et.  Garland  Dapre, 
for  ai^lant  City  of  New  Orleans.  Dene- 
.gre  ft  Blalr»  tm  apptflee. 

PROVOSTTi  J.  This  court  has  freanentlj 
had  occaBlon  to  announce  that: 

"A  reduction  of  assessment  cannot  be  decreed 
in  a  suit  whid)  is  distlnctl;  and  exclmrivelr  for 
cancellation."  Insurance  Co.  r.  Board,  122  Ia. 
98,  47  South.  415. 

One  of  the  questions  In  the  present  case  be- 
ing whether  plaintiff's  petition  Is  sikA  Out 
a  reduction  may  be  granted  npon  1^  we  give 
the  petition  In  full: 

"To  the,"  etc 

"The  petition  of,"  etc,  shows: 

"That  the  board  of  assessors  for  the  parish  of 
Orleans,  In  making  up  the  assessment  rolls  for 
the  year  1908.  assesseo  your  petitioner  under  the 
heading  of  'Money  loaned  on  interest,  all  credits 
and  all  bills  receivable  for  money  loaned  or  ad- 
vanced or  for  goods  sold,*  in  the  sum  of  172,295. 
That  BobsMnently,  on  or  about  the  20tb  of 
March,  1908,  the  tax  rolls  having  been  op»ied 
for  inspection  as  provided  by  law,  your  petition- 
er, through  its  agent,  protested  to  the  said 
board  of  assessors  against  the  aforesaid  assess- 
ment, and  said  board  disregarded  said  protest 
and  persisted  In  said  assessment. 

"That  on  or  about  the  Sth  day  of  April,  1908. 
said  assessment  rolls  haviiw  been  hr  the  board 
of  assessors  placed  in  the  hands  of  the  assess- 
ment  committee  <^  the  dty  council  for  revision 
a§  provided  by  law,  said  committee  acting  as  a 
board  of  reviewers,  your  petitioner,  through  its 
aforesaid  agent,  appeared  before  the  said  com- 
mittee and  protested  against  the  aforesaid  as- 
sessment and  asked  relief  therefrom,  but  his 
protest  was  disregarded,  and  the  assessment 
made  by  the  board  of  assessors  approved. 

"Your  petitioner  shows  In  the  aforesaid  par- 
ticulars and  in  all  other  respects  it  has  complied 
with  all  the  formalities  and  requirements  of  law, 
and  that  the  aforesaid  assessment  of  $72,295, 
on  'Money  loaned  at  interest,  all  credits,  and  all 
bills  receivable  for  money  loaned  or  advanced 
or  for  goods  sold,*  is  now  final  and  conclusive 
unless  set  aside  by  the  court  as  provided  by 
the  Constitution  and  laws  of  Louisiana,  that 
taxes  thereon  at  the  rate  of  22  mills  for  dtT 
purposes,  amounting  to  |l,f^.49,  have  been 
demanded  of  petitioner  by  the  city  of  New  Or- 
leans and  state  and  levee  taxes  under  the  said 
assessment  at  the  rate  of  aix  mills,  amounting  to 
$433.77.  will  shortiy  be  due  and  claimed  and 
payment  of  both  and  dty  and  state  taxes  under 
said  assessment  will  be  enforced  by  all  means 
provided  by  law,  unless  restrained  by  this  court. 

"Petitioner  shows  that  it  has  not  now,  and 
had  not  during  the  year  1907,  in  the  state  of 
Louisiana  or  the  city  of  New  Orieana^  any  prop- 
erty falling  within  the  description  of  'Aioney 
loaned  on  interest,  ail  credits  and  all  bills  re- 
ceivable for  money  loaned,  or  advauMd  or  goods 
sold';  that  no  money  has  ever  been  loaned  by 
petitioner  on  interest  in  the  state  of  Louisiana, 
nor  was  loaned  during  the  year  1907,  nor  cred- 
its created,  nor  had  petitioner  any  biUs  receiv- 
able for  money  loanea  or  advanced  or  for  goods 
sold  ;  and  that  your  petitioner  had  not  at  the  time 
of  the  aforesaid  assessment,  nor  during  the  year 
1907,  any  officers  or  agents  in  the  state  of  Lou- 
isiana, except  witii  limited  power,  and  no  one 
authorized  to  loan  money  mi  Interest,  accept 
bills  receivaUe  therefor,  nor  create  credits. 

"Petitioner  shows  that  the  aforesaid  assess- 
ment against  petitions  is  lllegai,  tmconstltu- 
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lioaal,  and  void ;  that  John  Fltspatriek,  state 
tax  collector  for  the  dty  of  New  Orleans,  and 
the  dty  of  New  Orleans,  profess  that  the  said 
anessment  Is  valid  and  impose  to  proceed 
ssainat  pedtioner  and  nitdertua  to  seue  and 
sell  Its  property  for  the  pnipoee  of  enforcing 
mmeDt  ox  the  aforesaid  taxes  claimed  to  be 
doe  the  city  and  state,  and  the  collection, 
•eisnre,  and  sale  will  constitnte  a  takliu;  of  pe- 
titioners  property  withont  due  process  of  the 
law  and  will  deprive  petitioner  of  its  property 
vithont  due  process  of  law  and  deny  it  the 
eqnal  protectfon  <d  the  laws.  In  contravention 
of  BeetioD  1  of  the  foortsentb  amendment  of  the 
Conatitatlon  of  the  United  Stateiu  and  petitioner 
win  be  powerless  to  prevent  said  illegal  meas- 
umt  unless  protected  ay  this  court 

"Wlierefore,  petitioner  prays  that  the  board 
of  assesaors  for  the  parish  of  Orleans,  John 
Fitzpatridc.  state  tax  collector  for  the  city  of 
New  Orleans,  and  the  lAtj  of  New  Orleans, 
thnmgb  its  mayor.  Martin  Behrman,  be  dted  to 
appear  and  answer  tills  petition,  and  for  judg- 
ment in  due  coarse  in  favor  of  petitioner  and 
agRinst  each  of  safd  defendants,  ordering  and 
decreeiog  that  the  assessment  made  against  pe- 
titioner for  the  year  1908  of  $72,295  on  'Money 
loaned  on  interest,  all  credits  and  all  billa  re- 
ceivable for  money  loaned  or  advanced  or  for 
coods  sold'  Is  unconstitutional,  lUeeal,  null,  and 
void;  tiiat  the  defendant  board  of  assessors  be 
<«dered  to  cancel  the  same;  and  tliat  the  said 
John  Fltspatriek,  state  tax  collector  for  the  dty 
o(  New  Orleans,  and  the  city  of  New  Orleans, 
be  perpetually  restrained  and  enjoined  from 
rlaiming  taxes  tbereon  from  yonr  petitioner,  or 
from  attempting  in  any  manner  to  daim  or  ool* 
lect  said  taxes  or  enforce  the  payment  thereof ; 
and  yonr  pettttoner  farther  prays  for  each  oth- 
er and  fnrtlier  zellef  as  may  be  Jnsfe  and  eQol- 
tabk." 

On  Uie  trial  tlie  following  itroof  was  made 
withoat  objection: 

Tbat  on  tbe  sflKBsmait  blank  required  by 
lav  to  be  fnznlsfaed  to  tbe  taxpayer  on  which 
to  make  a  retam  to  tbe  board  of  assessors  of 
tale  taxable  propwty,  plalntlfC  made  tbe  fol- 
lowlng  retnrn: 

"No.  4.  'Money  Loaned  on  Interest,  All  €!red- 
its  and  All  Bills  Receivable  for  Money  Loaned 
or  Advanced  for  Goods  Sold.' 

"The  company  haa  no  money  loaned  on  inter- 
est, no  credits,  no  bills  receivable  for  money 
loaned  or  advanced  for  goods  sold,  and  nothing 
taxable  hi  Louisiana  under  this  heading  of  de- 
Kcription.  The  company  has  made  partial  and 
advance  settlements  to  its  policy  holders  pursu- 
ant to  stipulations  of  Its  polldes  and  contracts 
of  Bums  already  earned  on  its  polldes,  which  are 
nothing  more  than  crediting  the  company  in 
its  final  settlement  of  tbe  policies  with  the 
amoants  so  paid  in  advance  to  Its  policy  holders, 
and  at  tlie  same  time  securing  to  the  eon^any 
ri^t  to  make  this  compensation.  It  has  also 
extended  the  time  for  payment  of  premiums,  re- 
ceived  note*  simply  evldeodng  said  postpone- 
ment, which  are  not  taxable  credits  and  which 
are  moreover  situated  In  New  York.  Subject 
to  the  above  and  without  any  admission  or  con- 
sent, bat,  on  the  contrary,  reiterating  that  this 
company  cannot  be  aasemed  and  taxed  thereon 
in  this  state,  tbe  company  says  that  amount  of, 
postponed  premiums  represented  by  premium 
notes  Is  117,722.89,  and  the  amoimt  of  advanced 
^a^^gta^to  ptdicy  holdsia  aa  above  stated  la 

Alao,  ttmt  wben  tbe  board  of  assessors  fix- 
ed tbe  ajMenment  at  $72,296,  instead  of 
adc^tlng  tlM  figures  of  tbe  retnm,  tbe  plain- 
tiff filed  a  protest  before  said  board,  insist- 
ing tbat  aaU  property  waa  not  taxable  in 


this  state,  because  not  situated  hwe,  and 
tbat  a  part  waa  not  taxable  because  it  was 
not  property  at  all  but  merdy  payments  In 
advance  tm  tbe  policies,  and  Inslstlog  fur^ 
tber  tbat  at  all  ereata  the  said  estimate  of 
172,295  was  excessive  and  diould  be  reduc- 
ed as  stated  In  the  return. 

Also,  that  idaintur  filed  a  similar  protest 
before  the  aasessmffiit  committee  oi  the  dty 
council  or  board  of  revlewm. 

Also,  tbat  the  amounts  stated  in  the  »• 
turn  of  plaintiff  were  correct. 

While  the  plaintiff  still  Insists  that  the 
$17,722.84  abowu  by  the  return  Is  not  tax- 
able In  this  state,  because  not  situated  in 
this  state,  It  recognizes  that  tbe  numerous 
receiit  dedsloas  of  this  court  holding  such 
credits  to  be  taxable  have  made  that  point 
a  closed  chapter  before  this  court 

The  $10,286.67,  shown  by  the  retom.  Is 
represented  by  notes  of  which  ttia  following 
is  the  form: 

Policy  Loan  Note. 
Tbe  Fidelity  Mutual  Life  Insurance  Company 

L.  O.  Fouse,  President 
Head  Office:  Fidelity  Building.  Philaddphla,  Pa. 

$    190-. 

 have  this  day  received  from  the  Fidelity 

Mutual  Life  Insurance  Company  the  sum  of 
dollars,  as  a  loan  on  policy  No. 


for  S  issued  by  the  said  company 

on  the  life  of  herel^  pnmilBe  to  pay  to 

the  Fidelity  Mntoal  Life  Insurance  Company, 
at  its  head  office  in  the  dty  of  Philadelphia,  Pa., 

the  said  sum  of  dollars,  with  interest 

thereon  from  until  paid,  at  the  rate  of 

 per  cent  per  annum,  to  be  paid  annually 

In  advance  on  tne  anniversary  of  said  policy. 
With  this  note  is  delivered  to  the  company  said 

policy  No  and  it  is  hereby  agreed  that 

this  note  shall  be  a  first  lien  against  the  same. 

It  is  further  agreed  that  if  interest  on  this 
note  on  any  premium  on  said  policy  be  not  paid 
when  due,  said  policy  shall  be  ipso  facto  null 
and  void,  and  all  liability  of  the  said  company 
by  reason  of  same  shall  thereupon  cease  and  de- 
termine. Said  company  is  thereupon  anthoris- 
ed,  without  notice  to  the  tmdersigued,  to  ascer- 
tain the  cash  value  of  said  policy,  according  to 
its  rules  for  tbe  purchase,  of  polides,  and  to  ap- 
ply the  same,  first  to  the  payment  of  this  note 
and  any  interest  or  costs  tnat  may  be  due  here- 
on; second  in  the  payment  of  any  unpaid  pre- 
miums note  or  other  obligation;  third  to  the 
payment  of  any  other  indebtedness  of  the  mak- 
er or  maken  hereof  to  said  company.  Jhe  resi- 
due of  said  cash  value,  If  any,  uiall  then  be  ap- 
plied by  said  company  (at  its  option)  to  tbe  pur- 
chase of  non-participating  paid  up  or  extended 
insurance  (payable  as  the  said  policy  is  pay- 
able) for  sncb  sum  or  for  such  period  of  time  as 
the  said  re^ne  will  purchase  at  the  then  age 
of  the  assured,  or  said  company  may,  at  Its  op- 
tion, pay  said  residue  to  tne  member  In  cash, 
which  shall  be  In  lieu  of  all  other  benefits. 

It  is  further  expressly  agreed  that  if  the  said 
policy  be  surrendered  all  the  values  mentioned 
therein  shall  be  reduced  or  diminished  in  the 
ratio  that  tbe  amount  of  this  note  and  all  other 
loans  or  indebtedness  on  said  policy  bears  to  the 
total  cash  value  thereof,  any  law.  or  statute  to 
the  contrary  notwithstanding. 

  n,.  B.] 

Insared. 

  [L.  &] 

Bsnsfidary. 

  [L.  a] 

signed,  sealed  and  d^vered  in  pressDoeof  nss 
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This  note  Is  made  to  matare  when  tlie  pol- 
icy matures,  and  the  testimony  shows  that 
the  amount  of  such  loans.  In  capital  and  In- 
terest, never  equals  the  amount  payable  to 
the  maker  of  the  note  under  his  policy;  so 
that  he  never  becomes  a  debtor  on  the  note, 
without  at  the  same  time  the  company  be- 
coming hts  debtor  for  a  larger  amount.  Un- 
der these  clrcumstanciBS,  the  so-called  "loan" 
Is,  as  contended  by  the  plaintiff,  nothing 
more  than  an  advance  payment  on  the  pol- 
icy ;  and,  moreover,  the  express  testimony 
shows  that  that  is  what  it  Is  intended  to  be. 
As  to  this  $10,286.67.  then,  the  case  la  sim- 
ilar to  that  of  New  York  Life  Insurance 
Company  t.  Board  of  Assessors  (C.  C.)  158 
Fed.  462,  recently  affirmed  by  the  Supreme 
Ck>urt  of  the  United  States  (30  Sup.  Gt.  385, 
54  L.  Ed.  — ),  wherein  it  was  held  that 
these  loans  were  not  loans,  or  credits,  but 
mere  advance  payments.  The  assessment 
must  therefore  be  annulled  In  so  far  as  it 
Is  based  on  the^  so-called  "loans." 

Plaintiff  insists  that,  while  there  is  no  ex- 
press prayer  for  reduction,  yet  that  the 
suit  is  in  effect  for  reduction  as  well  as  for 
cancellation,  on  the  principle  of  the  greater 
including  the  lees;  and  that  In  view  of  the 
very  full  prayer  for  general  relief,  and  of 
the  evidence  admitted  without  objection,  the 
said  relief  may  be  granted  even  though  not 
expressly  prayed  for.  Plaintiff's  learned 
counsel  revlfew  extensively  the  cases  where- 
in this  court  has  heretofore  granted  rell^ 
under  similar  circumstances. 

The  presentation  thus  made  is  very  strong. 
Nevertheless,  this  court  does  not  feel  justi- 
fied in  departing  from  the  well-established 
rule  in  these  tax  suits,  and  will  have  to  hold 
that  the  relief  of  reduction  cannot  be  ex- 
tended upon  the  petition  as  It  now  stands, 
which  is  "distinctly  for  cancellation,  and 
not  for  reduction."  Travelers'  Insurance 
Company  v.  Board,  122  La.  136,  47  South. 
439 ;  Standard  Marine  Ins.  Co.  t.  Board,  123 
La.  717,  49  South.  483. 

This  case,  however,  does  present  the  fea- 
ture, absent  from  all  the  others,  that  by 
having  made  due  and  proper  return  to  the 
board  of  assessors,  and  dnly  and  properly 
asked  a  reduction  both  before  that  board 
and  before  the  board  tf^  reviewers,  the  plain- 
tiff company  was  in  a  position  to  have  cou- 
pled an  alternative  suit  for  reduction  with  Its 
suit  for  cancellation,  and  since  the  case  has 
to  be  remanded  we  will,  In  the  interest  of 
justice,  allow  plaintiff  to  make  an  amend- 
ment to  that  effect,  so  that  the  case  may 
be  tried  on  the  question  of  reduction  as  well 
as  on  that  of  cancellation. 

The  reason  why  the  case  must  be  remand- 
ed Is  that  we  find  ourselves  unable  to  frame 
a  decree  in  th^  present  condition  of  the  rec- 
ord. The  trouble  lies  In  the  impossibility  for 
this  court  to  know  what  deduction  Is  to  be 
made  from  the  972,205  on  account  of  the 


nontaxable  advanced  payments  which  have 
been  assessed  in  globo  with  the  taxable  notes 
for  postponed  premiums.  The  assessment  Is 
expressly  based  on  all  of  the  plaintiff  com- 
pany's credits,  and  therefore  Includes  these 
advanced  payments ;  but  In  what  profwrtion 
it  Is  based  on  these  advanced  payments  the 
record  does  not  say. 

The  judgment  appealed  from  is  therefore 
set  aside,  and  the  case  is  remanded  for  fur- 
ther trial,  with  leave  to  plaintiff  to  amend. 
Defendants  to  pay  the  costs  of  appeal,  and 
other  costs  to  awaU  eroit  of  suit. 

The  CHIEF  JUSTICE  and  UONBOE,  J., 
concur  in  the  decree. 


(125  La.) 
No.  18,176. 
STATE  ex  rel.  GUION,  Atty.  Gen,  t, 
PEOPLE'S  FIRE  INS.  CO.  OP 
NEW  ORLEANS. 
In  re  OUION.  Atty.  Gen. 
(Supreme  Court  of  Louisiana.  Hatch  28, 1010.) 

(Syllabus  bv  the  Court.) 

PbOHIBITION  (J  10*)— GaOTJNDS. 

Wbere,  in  a  proceeding  by  tbe  state  to  for- 
feit the  charter  of  a  corporation,  the  property 
of  which  Ib  seauestered,  a  judemeot  is  rendered 
decreeing  the  forfeiture,  but  diBBolving  the  seq- 
uestration, and  ordering  the  appointment,  witii 
full  powers,  of  zeceivers  named  by  same  ot  the 
stodiholderB,  and  the  state  is  allowed  a  suspen* 
Bive  appeal  from  such  judgment,  the  trial  court 
is  thereby  devested  of  juriBdlction  of  the  matter, 
and  prohibition  will  issue  to  restrain  tbe  nuk- 
ing of  an  inventory,  or  action  upon  a  rule 
against  the  sheriff  to  snrreDdeT  the  seQaesteTed 
assets  to  the  persons  claimiiig  to  be  rec^veia 
under  such  order  of  ly^intment  and  subseqaent 
confirmation. 

[Ed.  Note.— For  other  cases,  see  FrohibitltKi, 
Dee.  Dig.  t  10.*] 

Prohibition  by  the  State,  on  Information 
and  relation  of  Walter  Guion,  Attorney  Gen- 
eral, against  the  Pec^le's  Fire  Insurance 
Company  of  New  Orleans.  Alternative  writ 
made  peremptory. 

Walter  Gulon,  Atty.  Gen.  (R  G.  Pleasant, 
of  counsel),  for  tbe  Statft  Meyer  S.  Drelfus^ 
for  reqiond^t 

Statement  of  the  Case. 

MONROE,  J.  It  appears,  from  the  petition 
and  returns  herein,  that  the  state  bronght 
suit  to  forfeit  the  charter  of  the  defendant 
company,  allying  that  the  company  was  do- 
ing business  without  a  license  and  without 
paid-up  capital,  as  required  by  law,  and  that 
It  caused  a  preliminary  injunction  to  Issue, 
and  a  writ  of  sequestration  under  which  the 
assets  of  the  company  were  s^zed  by  the 
sheriff.  Defendant  admitted  facts  authoriz- 
ing a  judgment  of  forfeiture,  and,  among  oth- 
ers, that  it  was  organized  in  1007,  with  a 
nominal  capltiil  of  $100^000,  fully  sabscrtbed. 
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and  of  wlilc3i,  when  It  began  bminess,  an 
amonnt  exceeding  f35,000  had  been  paid  In; 
that  13ie  Tear  1907  was  dlBastrons,  and  that 
within  a  year  from  said  date  (when  It  began 
business)  It  bad  collected  a  total  of  only 
000;  that  on  December  30, 1909,  Its  directors 
approTed  the  action  of  Its  president  In  call- 
ing a  meeting  of  its  stockholders  for  Jan- 
nary  27,  1910,  to  Tote  upon  the  question  of 
liquidation;  that  the  meeting  was  held,  the 
liquidation  decided  upon,  and  the  liquidators 
named;  that  the  liquidation  Is  governed  by 
Acts  106  of  1898  and  SO  of  1902,  and  not  by 
Act  124  of  1908,  whldh,  if  applied,  will  Im- 
pair  the  obligationB  of  its  contract— being  its 
charter — which  provides  a  method  of  liqai- 
dation.  Upon  the  same  day  Alexand^  C. 
O'Dmndl.  B.  J.  Bayaset,  and  W.  J.  Olllesple, 
Intearvened,  alleging  that  they  were  the  liqui- 
dators named  by  the  stockholden,  and  that 
tbe  stockholders  bad  "resolved"  that  the 
oonrt  be  reqnesteil  to  confirm  them,  and  pray- 
ing to  be  c<»iflrmed.  To  tills  intervention  the 
state  excepted  and  answered.  Thereafter 
evidence  was  adduced  and  the  case  submit- 
ted, and  on  February  16,  1910,  there  was 
Judgment  (which  was  signed  on  February 
23d)  decreeing  tbe  forfeiture  of  defendant's 
diarter  and  perpetuating  the  injunction  re- 
strainlnc  it  from  dota^;  business,  but  dissolv- 
ing tbe  0eque8trati<»i  and  ordwlng  the  ap- 
pointment of  the  Int^reners  as  liquidators, 
upon  their  taking  the  oath  according  to  law, 
and  anttiorislng  them  to  administer.  On  the 
following  day  (February  24tb),  the  Attorney 
General,  on  bcfaalf  of  the  state,  moved  for 
and  obtained  an  order  for  an  appeal,  suspen- 
slTc  and  devolutive,  and  the  Judge  granted  the 
an>eal,  making  it  returnable  to  'this  court 
on  March  2l8t,  and  tbe  transcript  was  lodg- 
ed in  Uie  cl^'8  office  on  March  lltb.  In 
the  meanwhile,  as  the  state  now  alleges,  on 
February  2Sth  the  Judge  a  quo  confirmed  his 
appointment  bf  the  liquidators,  and  the  ap- 
pointees [Roceeded  to  obtain  an  order  for  an 
Inventory  and  to  rule  the  sheriff  and  the  At- 
torney €>flneTal  to  elbow  cause  why  the  as- 
aets  of  tbe  company  should  not  be  delivered 
to  them,  which  rule,  at  the  time  of  this  ap- 
pllcatJm.  bad  been  reassigned  for  another 
day.  and  the  state  here  alleges  that  It  fears 
tbat  the  rule  will  be  made  absolute,  and  that 
the  aawta  of  the  company,  consisting  mainly 
of  caah,  wlU  be  Immediately  disbursed  by 
■aid  an^olntees,  unless  further  proceedings 
axe  pnAlbited  pendli^  the  aiipeal.  Tbe  re* 
^Msidait  Judge  makes  a  return  sabmittlng 
fba  nuitter  for  tbe  action  of  this  court  The 
taittfreners  also  make  a  return  in  which  they 
admtt  that  they  have  qualified  as  liquidators 
under  llie  order  of  appointment,  have  obtain* 
ed  an  wder  for  an  Inventory,  and  have  tak«i 
file  rule  as  alleged,  but  deny  that  tbe  state 
has  pnrCected  its  qipeal.  and  say  that  the 
queetkm  It  gorenud  by  Beetkm  4  of  Act  169 
of  IflBBk  wUch  xeqniras  appeal*  to  be  perfect- 
ed within  10  days. 


Opinion. 

Act  1C9  of  1806  provides  for  the  appoint- 
ment of  receivers  to  corporations  upon  the  ap- 
plication of  stockholders  or  oeditors,  or  botii, 
and  ttx  appeals  firom  orders  made  upon  such 
applications.  It  does  not  purport  in  any  way 
to  regulate  proceedings  Instltnted  by  the  state 
for  the  forfeiture  of  corporate  charts  ap- 
peals ftom  Judgmnts  in  which  are  governed 
by  the  general  law  npon  tbe  subject  Act  4S 
of  1870  <Bx.  Bess.)  1 1.  provides  that: 

"All  appeals  from  the  perish  of  Orleans 
*  *  *  shall  be  made  returnable  on  tbe  first 
and  third  Mondays  of  each  month,"  etc. 

And  Act  106  of  19(»  provides  that: 

"Judges  throughout  tbe  state  shall  fix  the  re* 
turn  days,  to  all  cases  ♦  ♦  •  appealable  to 
the  Supreme  Court,  •  •  •  in  the  order  grant- 
ing tbe  appeal,  which  shall  not  be  less  than 
fifteen  nor  more  than  sixty  days." 

The  last-mentioned  statute  has  never  been 
held  to  apply  to  tbe  parish  of  Orleans;  but. 
under  eltiier  law,  the  return  day  in  this  case 
wae  property  Axed,  aa  Oiere  was  hardly  time 
between  February  24th  and  the  first  Monday 
In  March  tat  the  preparation  at  the  tran- 
sCTlpt  All  tbat  has  thus  beoi  said  is,  howev- 
er, somewhat  apart  from  tbe  only  qnestion 
which  it  becom»  neeessary  here  to  deddet 
Tbe  disMct  court,  having  granted  the  qipeal. 
was  divested  of  Jurledlctton,  and  tbe  question 
whether  the  appeal  should  be  dlsmisBed,  be* 
cause  the  return  day  ma  Imiwoperly  fixed  or 
because  0f  tiiat  had  been  the  case)  the  appel* 
lant  tailed  to  lodge  the  transcript  In  this  court 
within  the  delay  granted,  is  <me  for  this  court 
to  decide.  Pemberton  v.  Zacharle  et  aL.  4 
La.  205;  Fink,  Bz'r.  v.  Martin  et  al^  10 
Rob.  147;  State  r.  Judge,  8  La.  Ann.  484; 
State  ex  rel.  Oaussen  y.  Judge,  21  La.  Ann. 
45;  State  ex  reL  Dubnclet  Judge,  24  La. 
Ann.  000;  State  ex  rel.  Railroad  Co.  Judge. 
39  La.  Ann.  774,  2  Soutii.  880;  Barrow  ex 
reL  T.  Clack,  4&  La.  Ann.  481,  12  South.  681. 
The  order  for  tbe  appointment  of  tftie  receiv- 
ers in  tUa  case,  It  may  be  renarked,  In  ocm- 
clusiOTi,  does  not  purport  to  limit  the  authori- 
ty of  the  appointees  to  a  ivovisitmal  adminis- 
tration, and  hence  does  not  tall  within  tbe 
meaning  of  Code  Prac.  art  BSO,  |  2,  More- 
over, llie  Judgment  f^tpealed  from  dissolves 
the .  sequestntlon.  and  tbe  appeal  suspends 
the  execution  of  tiiat  Judgmrat,  and  ye^  if 
tbe  rule  which  ttie  receivers  have  taken  be 
nuUte  abetduto,  lite  sheriff  will  be  divested  of 
the  possession  of  tiie  sequestered  property, 
and  It  may  be  disbursed  before  the  case  iwe- 
sented  by  the  appeal  at  tlie  state  can  be 
heard.  We  are  thwetore  of  opinion  that  tbe 
writ  prayed  tor  should  issue. 

It  is  according  ordered,  adjudged,  and  de- 
creed that  the  altomattve  writ  of  prohibition, 
herein  issued,  be  now  made  peremptory,  and 
that  tbe  resiwndent  Judge  and  the  parties  to 
the  suit  of  State  at  Louisiana  on  the  Bela- 
tlon  and  Information  of  (iie  Attorney  General 
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T.  People's  PIre  Insuraaoe  Co.  of  New  Or- 
leans be  prohibited  from  further  proceeding 
in  Bald  suit  nntll  the  fnrtbw  oider  of  this 
court 


(125  La.) 
No.  17,870. 

SMITH  T.  PARISH  BOARD  OT  SCHOOL 
DIRBOTORS. 

Onpreme  Gonrt  of  LoniBUua.  Maidi  28, 1010.) 

(BiflUbu9  Ay  1h»  Court.)  . 

1.  Schools  and  School  Distsxots  (S  103*)— 

ElLEOnONS  —  QUAUnOATION  OF  VOTKBB  — 

Widows  Owniko  Gomuonitt  Pbopebtt. 
Widows  seekiag  to  vote  at  an  electiou  under 
article  232  of  the  Gonstitation,  as  being  owoera 
of  oae-hatf  of  the  property  of  the  community 
between  themaelves  and  their  busbands,  must 
make  their  right  as  such  appear  by  judgment  or 
order  of  court  of  no  uncertain  meaning.  Where 
the  community  Interests  are  unsettled,  and 
tbelr  extent  uunown,  their  vote  should  be  ex- 
cluded. Bndom  t.  Oi^  of  Monroe,  112  La.  788, 
36  South.  681. 

[EM.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  f  iOS.*j 

2.  Schools  ahd  School  Di8ibioib-<S  ICS*)— 

BLECnONS  —  QUAUnOATIOIf  OF  VOTEBS  — 

Special  Tax  Election— Intebest  in  Fieh. 
The  individual  members  of  a  commercial 
partnership,  one  holding  an  interest  of  three- 
quarters  and  the  other  one^iaarter,  were  al- 
lowed to  vote  at  an  election  held  under  article 
2S&  of  the  Constitution  ui>on  the  firm's  assess- 
ment, by  dividing  the  assessment  and  each  part- 
ner voting  upon  his  pro  rata  interest  in  the 
firm.  Their  right  to  nave  so  voted  was  chal- 
lenged on  contest  of  the  efection.  B^d,  that 
the  vote  was  properly  allowed. 

I.  Note^BV>r  other  eases,  see  Schools  and 
Districts,  Dec.  Dig.  flOS.*] 

8.  Schools  and  School  Distbicts  (|  10S*>— 
QnALincAnoNs  of  Votbbs— Special  Tax 
IDLBcnoN  —  Pebsor  Having  Sold  Pbop- 

EBTT. 

A  peiwn  appearing  as  owner  on  the  aasess- 
ment  rolls,  but  who  bad  sold  the  property  at 
the  time  an  election  was  held  ander  article  232 
of  the  Constitution,  was  not  entitled  to  vote 
thereat 

[Ed.  Note^EV>r  oOieT  eases,  see  Sdiocds  and 
Sdwol  Districts,  Dec.  Dig.  I  108.*] 

4.  Schools  and  School  Distbiois  (|  108*)— 

StCXCnONS— CORTEST— OBOtTNDS. 

A  party  who  contests  the  result  of  an  elec- 
tion held  under  article  232  of  the  ConstltutloD 
on  specific  grounds  is  limited  to  those  grounds, 
and  Is  not  permitted,  under  an  allegation  "that 
other  illegalities  and  irr^nlarities  than  those 
set  out  would  be  shown  on  the  trial  of  the 
case,"  to  enlarge  the  grounds  of  contest 

[Bd.  Note.— For  other  cases,  see  Schools  and 
Sdiool  Districts,  Dec  Dig.  1 108.*] 

5.  Schools  and  School  Districts  Q  108*)— 
Elections  —  Validity  —  Illeqal  Fbocebd- 
INOS  Not  Affectino  Bmbvlt. 

The  result  of  an  election  held  nnder  article 
232  of  the  Constitutioii  will  not  be  set  aside  lie- 
cause  the  commissioners .  of  election  received 
votes  without  proper  evidence,  when  it  Is  subse- 
quently shown  that  the  votes  so  received  were 


votes.   CoiHUit  T.  Mllhndon.  6  La.  Ann. 


[Bd.  Note.— For  oOier  cases,  see  Sdiools  and 
School  Districts,  Dee.  Dig.  1 103.*] 

Appeal  from  Thirteenth  Judicial  District 
Court,  ParlBh  of  Rapides ;  W.  F.  Blacfcman, 
Judge. 

Action  by  Branch  B.  Smith  against  the 
Parish  Board  of  School  Directors.  Judgment 
for  plaintiff,  and  defendant  appeals.  Bevenh 
ed  and  dismissed. 

Andrews  ft  Hakraiyos,  for  appelant  Rob- 
ert P.  Hunter  ft  Sons,  for  app^ee. 

Statement  of  the  Case. 

NIOHOLLS,  J.  Plaintiff  in  his  petition  al- 
lies that  the  police  Jnry  of  the  parish  of 
Rapides,  on  what  purported  to  be  a  petition 
of  certain  taxpayers  of  said  Forrest  Hill 
school  district  of  Rapides  parish,  did  by  Its 
ordinance  (a  duly  certified  copy  of  which 
would  be  produced  on  the  trial)  order  an 
Section  to  take  the  vote  of  the  pn^wrty  tax 
payers,  entitled  to  vote  in  such  election,  as 
to  the  levying  of  a  special  tax  of  five  mills 
on  the  property  subject  to  taxation  In  said 
Forrest  Hill  school  district  for  ten  years,  the 
proceeds  of  said  si>eclal  tax  to  be  used  to 
erect  a  school  building  In  said  town  of  For- 
rest Hill,  to  belong  when  built  to  the  school 
board  of  the  parish  of  Rapides ;  that  commls- 
sloners  to  hold  said  election  on  said  day  were 
appointed;  and  that  on  said  day,  March  6, 
1909,  an  election  was  held  nnder  and  by  vir- 
tue of  said  ordinance  of  the  police  Jury  of 
Rapides  parish,  and  that  sulisequently,  to  wit, 
on  the  10th  day  of  Mardi,  1909,  the  result 
of  said  Section  was  canvassed  and  declared 
by  G.  A.  (Staples,  president,  William  French, 
and  John  Andrews,  r^istrar,  who  constituted 
the  board  of  election  supervisors  of  Rapides 
parish,  as  would  be  shown  by  a  dnly  certified 
copy  of  their  said  promulgation  of  the  result 
of  said  special  election,  to  be  produced  on  the 
trial  of  the  case. 

That  according  to  said  promulgation  it  was 
made  to  appear,  according  to  the  returns  of 
said  election  as  made,  also  by  Oie  commis- 
sioners of  election  who  held  said  special  elec- 
tion, that  in  mimbers  23  qualified  voters  who 
voted  at  said  special  Section  voted  for  the 
said  special  school  tax,  and  13  voted  against 
said  tax ;  that  as  to  the  amount  of  property. 
$10,640  voted  for  the  tax,  and  |7,905  voted 
against  the  said  special  tax,  giving  accord- 
ing to  said  promulgation  a  majority  In  num- 
bers of  10  In  favor  of  said  tax,  and  a  ma- 
jority in  amount  of  $2,786  In  favor  of  said 
tax.  That  said  tax  would  amount  to  more 
than  $9,000. 

That  sudi  was  not  the  true  result  of  said 
special  election  so  held  on  said  6th  day  of 
March,  1909,  as  shoiwn  by  the  retoms  of  the 
commiBBloners  of  election  and  tiie  promulga- 
tion of  said  board  of  supervisors  of  electlow 


•For  etbw  eases  sm  same  topic  and  sMtlon  NUXBBR  in  Deo.  ft  Am.  Digs.  ISOT  to  date,  ft  Reporter  ladazM 


Digitized  by 


Google 


I'A.)  SMITH  T.  PARISH  BOARD  OF  SCHOOL  DIREOTOEta  123 


for  the  parish  of  Rapides,  for  and  because  In 
the  conduct  and  holding  of  said  Section  a 
majority  of  the  commission's  holding  same 
permitted  a  snflQdent  number  of  pnsons  who 
were  not  entitled  to  a  vote  at  said  Section 
to  Tote ;  and  he  aren  that  said  tax  was  real- 
ly defeated  as  to  the  amount  of  property 
Toted. 

Thttt  during  the  holding  of  said  special 
election  at  the  town  of  Forrest  HIU,  held  on 
the  date  and  fw  the  purpose  above  stated, 
the  commlssloneTS  who  had  been  appointed 
to  hold  the  same,  being  favorable  to  and  anx- 
ious for  the  canrli^  of  said  special  election, 
pmnltted  and  committed  the  following  nam- 
ed Irregalarltles  in  the  conducting  of  said 
special  election^  which,  wHh  others  to  be 
shown  tm  the  trial  of  this,  caase,  were  more 
than  BDfBdent  to  have  changed  the  resolt  of 
said  election,  as  declared  1^  them,  and  as 
promulgated  by  the  said  sapervisors  of  elec- 
tion, vlx^  $2,735 : 

(1)  That  they  permitted  persons  to  change 
their  assessment,  as  diown  on  the  assessment 
roll  of  the  year  1908,  as  to  the  amount  and 
Talnatlon  of  pnverty  assessed  to  them,  and 
to  Toto  on  aiBdavIts  as  to  the  valuation  of 
tli^  property  aa  proposed  assessments  for 
the  year  IflOO.  not  then  nor  even  yet  made, 
contiary  to  law,  and  with  a  view  of  carrying 
the  aald  election  In  favor  of  said  tax,  when 
they  most  have  known  that  It  would  other- 
wise have  been  defeated. 

fS^  OAat  the  commissions  only  permitted 
peramis  whom  they  knew  would  vote  for  said 
tax  to  vote  <m  snch  affidavits  and  to  change 
their  assessments,  and  refused  to  allow  oth- 
ers, whom  tii^  knew  to  be  opposed  to  said 
tax,  to  diange  their  assessments  aa  shown  by 
the  tax  roll,  or  to  vote  at  all  by  making  af • 
fidavitBL 

(8)  That  the  said  cmnmlssloimB  deducted 
9iJb00  from  his  (petitioner's)  assessments  as 
shewn  hy  the  tax  roll,  which  was  $6,400,  and 
allowed  him  to  vote  against  said  tax  only  the 
sum  qC  tS,400»  and  refused  to  him  the  priv- 
ilege  of  maUng  any  affidavit  as  to  the  valua- 
tion and  stipulation  in  that  school  district 
of  pn^terty  valued  at  $8^000  for  the  assess- 
ment roU  of  1809. 

(4)  l!hat  the  said  commistf oners  refused  to 
allow  Mrs.  J.  W.  Pitman  (widow)  to  vote 
against  said  tax  on  the  whcOe  or  any  part  of 
propwty  Bltnatod  in  said  school  district,  and 
assessed  for  fSfiOO,  oae-half  of  wbl<di  b^ong- 
ed  then  and  now  as  widow  in  community 
with  her  deceased  hnsb&nd,  and  to  which  she 
could  then  and  can  now  make  a  perfect  and 
valid  title,  as  the  said  community  of  acquets 
and  gains  owed  so  debts. 

^  OSiat  ftef  allowed  the  ounmendal  firm 
of  Shaw  &  Mdder,  domiciled  in  the  town  of 
Forreat'HUl,  and  irtilch  partnertii^  Is  tt- 
pready  forblddai  to  vote  at  snA  election,  to 
pretend  to  divide  up  the  assets  of  said  part- 
nership and  each  of  said  partners  to  vote  the 
mie-half  ot  the  amount  assessed  to  aald  part- 


nership. That  tbvy  would  not  allow  Willie 
Calhoun,  who  was  assessed  for  property  val- 
ued at  $800  situated  In  said  town  of  Forrest 
HUI,  and  who  offered  to  vote  against  said 
tax,  to  vote  at  all. 

Petitioner  averred  that  he  had  reason  to 
believe  that  an  Inspection  of  the  ballot  box, 
poll  list,  assessment  list,  list  of  voters,  tally 
sheets,  and  tabulation  of  votes,  made  and 
kept  by  said  commissioners  holding  said  spe- 
cial election,  and  which  be  is  Informed  were 
(at  the  date  of  the  filing  of  his  petition)  lock- 
ed up  In  the  ballot  box  used  by  them  lo  hold- 
ing said  election,  and  whifdi  ballot  box  be 
was  Informed  was  (at  the  same  date)  In  the 
custody  of  D.  B.  Showalter,  pariah  Buperln- 
teudent  of  schools  for  Rapides  parish,  at  his 
office  in  the  courthouse  In  Alexandria,  La., 
would  show  many  other  irregularities  aud  Il- 
legalities in  the  conduct  and  holding  of  said 
q>eclal  election,  committed  by  those  whose 
votes  were  counted  in  favor  of  the  levying  of 
said  special  tax,  and  which  were  permitted 
and  countenanced  by  said  commlsaionNS, 
more  than  sufficient  to  diange  the  result  as 
certified  by  said  commissioners  aud  as  pro- 
mulgated by  said  supervlaors  of  elections, 
and  which  would,  when  investigated,  show 
that  said  tax  was  In  fact  and  truth  defeated, 
and  not  carried. 

That  the  sdtiool  board  of  Rapides  parlidL 
of  which  Jonas  Rosenthal,  who  Is  a  resident 
of  your  said  parish  ci  RapiiCteB,  Is  preatdoit, 
would  be  the  beneficiary  of  aald  special  tax. 
If  It  Blionld  be  levied  and  collected,  and  that 
said  sdiool  board  duly  organised  under  the 
laws  of  this  state  as  a  political  body  having 
corporate  exlstmce,  and  should  be  made  de- 
fendant herein. 

That  according  to  the  laws  governing  the 
holding  of  Budi  special  dectkms  to  levy  taxes 
for  the  building  of  schoolhouses  In  tlie  achool 
dlstrlcta  nf  this  state  and  In  this  parish,  and 
In  accordanoe  with  the  legal  votes  cast  at 
said  spedal  Section,  he  believed  it  to  be  true, 
and  thoefbre  diarged  as  being  true,  that, 
dlminatlng  the  ill^al  votes  cast  in  favor  of 
the  levying  of  said  q>ecial  tax  and  counting 
against  the  said  tax  tiie  legal  votes  which 
were  excluded,  and  which  would  have  been 
cast  against  the  levying  of  said  q^lal  tax, 
said  tax  was  really  defeated  at  said  special 
election,  and  that  no  tax  staonld  be  levied  or 
collected  In  said  school  district  against  the 
wtn,  lQ»lly  expressed,  of  a  majority  in 
amount  of  the  property  tax  payers  of  said 
school  district  That  to  permit  the  levying 
and  collecting  of  said  special  tax,  unless  the 
same  had  been  legally  sanctimied  by  a  majmv 
Ity  In  nnmba  and  amount  of  the  pzv^ferty 
tax  payers  legiUly  entitled  at  said  aiection. 
would  be  to  perpetrate  upon  all  those  opposed 
to  the  levying  and  collecting  of  said  special 
tax  a  grievous  Injury,  it  would  be  the  prac- 
tical taUng  of  tiielr  prtHiMrty  for  public  pur- 
poses without  &ae  iwocess  of  law,  and  It 
would  amount  to  a  gross  violation  of.  and  a 
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wanton  destruction  of,  their  rights  of  prop- 
erty and  of  tbeir  citizenship  under  the  pro- 
tection and  sanction  of  the  law. 

That  outside  of  the  town  of  Forrest  HUl, 
in  said  school  district,  there  existed  a  very 
considerable  opposition  to  the  levying  and  col< 
lectlng  of  said  special  tax,  having  for  Its  ob- 
ject and  purpose  to  erect  a  liigh  school  build- 
ing in  the  town  of  Forrest  HUl,  because  a 
great  many  of  the  property  tax  payers  duly 
qualified  to  vote  at  the  special  election  be- 
lieved that  they  and  their  families  would  de- 
rive no  benefit  from  such  a  building  wihen 
erected;  that  there  were  not  enough  pupils 
to  support  a  high  school  at  Forrest  HIU;  that 
it  would  practically  be  furnishing  at  the 
expense  of  the  taxpayers  of  the  school  dis* 
trict  a  much  more  expensive  building  than 
was  needed  for  the  grammar  school  located 
in  the  town  of  Forrest  Hill;  and  while  all  of 
those  who  were  opposed  and  opposing  the 
levying  and  collecting  of  this  special  tax  for 
a  building  in  the  town  of  Forrest  Hill  were 
warmly  and  heartily  In  favor  of  public  schools, 
public  education,  and  were  also,  when  it 
was  necessary,  In  favor  of  special  taxes  for 
the  public  schools,  they  were  opposed  to  this 
tax  at  this  time,  because  they  were  of  the 
opinion  that  such  a  tax  would  be  more  bene- 
ficial If  it  was  to  be  levied  In  aid  of  fibe  com* 
mon  schools  of  this  school  district,  that  the 
children  attending  them  might  have  better 
schoolhouses  and  longer  terms  of  schools  In 
the  district  So  this  honorable  court  was  giv- 
en to  understand  that  this  was  no  factious 
contest,  but  because  petitioner  believed  (as 
did  a  great  many  other  taxpayers  In  that  dis- 
trict) that  he  would  be  seriously  Injured  and 
aggrieved'  If  said  tax,  which  was  really  de- 
feated at  the  special  election,  should  be  per- 
mitted to  be  levied  and  collected. 

That  any  order  or  ordinance  of  the  police 
jury  of  this  parish  based  on  the  promulga- 
tion of  the  result  of  said  special  election,  (»:• 
derlng  the  assessor,  William  F.  Texada,  to  as- 
sess, and  Charles  M.  KUpatrick,  sheriff,  to 
collect,  said  Q)eclal  tax,  was  Induced  by  er- 
ror, and  In  Ignorance  of  the  fact  that  said 
special  elecUcn  was  not  conducted  according 
to  law,  and  tdiat  said  tax  was  really  defeat- 
ed at  said  special  election.  He  prayed  that, 
after  hearing,  the  conrt  should  decree  said 
promulgation  of  the  result  of  said  special  elec- 
tion by  the  supervisors  of  elections,  said  ordi- 
nance of  the  police  jury  ordering  and  assess- 
ing and  collecting  of  said  tax  (if  any  such 
ordinance  had  been  passed  by  the  police  jury), 
and  any  assessment  of  said  special  tax  on  the 
tax  rolls  of  said  school  district,  to  be  null, 
void,  and  of  no  effect,  and  that  Charles  M. 
Kilpatrick,  sfaerur,  U  said  special  tax  had 
been  extended  on  the  tax  rolls  of  this  parisb 
when  such  rolls  should  be  made  and  delivered 
to  him  for  collection,  be  prohibited  from  col* 
lectlng  said  tax.  and  that  It  should  decree 
that  said  special  tax  was  really  defeated  at 
■aid  qiedal  etectlon,  and  tliat  oU  proceed- 


ings to  promulgate  the  result  of  said  ^)eclal 
election  as  t>elng  in  favor  of  the  levying  and 
collecting  of  said  ^>eclal  tax,  and  to  levy  and 
collect  the  same,  should  be  declared  to  be 
null  and  void  and  of  no  effect  That  no  such 
assessment  had  or  sbould  be  made  as  yet  un- 
I  der  the  law  gov^nlng  assessment  of  general 
:  and  special  taxes  In  this  state,  and  that  same 
1  could  not  be  attempted  to  be  collected  by  said 
^  sheriff  before  this  case  should  be  heard  and 
:  determined  In  court  as  a  preference  case  on 
I  the  docket  of  this  honorable  court,  as  against 
the  school  board  of  this  parish.    That  the 
beneficiary  of  said  tax  was  at  that  time  the 
only  necessary  party  defendant,  and  that  for 
that  reason  he  did  not  then  make  the  said 
police  jury,  the  said  assessor,  and  tax  collect- 
or defendants  herein;  and  for  the  same  rea- 
son he  did  not  ask  for- a  writ  of  Injunction  to 
,  restrain  the  levying  and  collecting  of  said  spe- 
,  dal  tax,  but  be  reserved  the  right  In  case 
j  It  should  hereafter  become  necessary  to  re- 
I  strain  the  levying  and  collecting  of  said  spe- 
I  clal  tax,  to  make  said  assessor  and  tax  col- 
I  lector  parties  hereto,  and  to  obtain  sucii 
i  writs  of  injunction  as  might  be  necessary  to 
I  prevent  the  levying  and  collecting  of  said  tax. 

In  view  of  the  premises,  petitioDer  prayed 
that  the  scho<^  board  of  the  parish  of  Bap- 
Ides,  through  its  president,  Jonas  Rosenthal, 
and  the  board  of  supervisors  of  Sections  of 
Rapides  parish,  through  Its  president  George 
A.  staples,  9>e  duly  cited  to  appear  and  an- 
swer hereto;  that  the  parish  superintendent 
of  schools  for  Rapides  parish,  D.  B.  Sbowal- 
ter,  be  ordered  and  required  to  produce  in 
open  court  on  the  day  of  the  trial  of  this 
cause  the  ballot  box,  together  with  the  bal- 
lots, poll  list  list  of  voters,  assessment  list 
furnished  the  commissioners,  the  tabulated 
statement  of  votes,  and  all  other  contents  of 
said  ballot  box  used  at  said  special  election 
held  at  Forrest  Hill,  on  said  6th  day  of  March. 
1909,  In  order  that  same  might  be  opened  and 
used  on  the  trial  of  this  cause.  And  petition- 
er prayed  that,  after  hearing  and  due  {voceed- 
Ings  had  herein,  it  be  decreed  that  said  spe- 
cial  tax  was  defeated  at  said  special  elec- 
tion; that  the  promulgation  by  said  board  of 
election  supervisors,  showing  that  the  result 
of  said  election  was  In  favor  of  the  levying 
and  collecting  of  said  special  tax,  be  annul- 
led and  made  of  no  force  and  effect;  that 
any  assessment  of  same  cm  the  tax  rolls  of 
this  parish  for  said  school  district  be  annul- 
led and  made  of  no  force  and  effect;  that 
the  sheriff  be  ordered  not  to  collect  the  said 
special  tax,  if  same  be  extended  on  said  rolls; 
and  he  prayed  that  In  case  the  court  should 
be  of  opinion  that  the  president  of  the  po- 
lice jury,  the  said  assessor,  and  the  said  sher- 
iff  were  necessary  parties  to  this  suit  tliat 
they  be  dted  as  defendants,  and.  If  ^  Injunc- 
tion should  be  necessary  to  stop  the  said  as- 
sessor from  assesiriDg  and  the  said  sheriff 
fiwm  coUectiiiK  said  special  tax,  that  bis 
right  to  oald  Injunction  .cm  his  mok- 
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lag  oath  to  the  alleg&tionB  of  this  petition  and 
famishliig  such  bond  as  might  be  required  be 
reserved  to  him;  and  he  prayed  for  all  oth- 
er and  farther  orders  and  decrees  necessary 
and  proper  In  the  premises,  and  for  costs,  and 
for  genwtd  relief. 

Attached  to  plalntUTs  petition  was  a  copy 
of  the  petition  of  property  tax  payers  address, 
ed  to  the  police  jury,  and  the  subsequent  pro- 
ceedings and  ordinances  of  that  body  based 
there<Hi.  The  parish  board  of  school  direct- 
on  answered.  After  pleading  a  general  de- 
nial, they  admitted  that  the  election  was  held 
as  set  forth  In  ttie  petition  and  resulted  as 
therein  stoted. 

It  specially  denied  that  any  persons  at  said 
election  were  permitted  to  change  their  as- 
sessment for  tiie  pnrpose  of  voting  at  said 
election. 

It  specially  denied  that  persons  permitted 
to  diange  their  assessments  were  known  as 
voters  for  the  said  tax,  and  that  no  snob 
persons  voted  on  affidavits. 

It  admitted  that  a  earn  was  deducted  from 
the  total  assessment  of  petitioner,  because 
said  petitioner  owned  property  that  was  as- 
sessed to  him  in  1008  that  did  not  lie  within 
the  said  school  district  and  would  not  be  sub- 
ject to  said  tax.  It  did  not  admit,  however, 
tliat  the  sum  of  $1,800  was  deducted  there- 
frma,  and  only  admitted  that  his  assessment 
was  reduced  to  some  extent 

Respondent  admitted  that  Mrs.  J.  W.  Pit- 
man, a  widow,  was  not  permitted  to  vote  by 
proxy,  because  the  assessment  on  the  roils 
showed  that  the  prt^iarty  which  she  proposed 
to  vote  on  was  assessed  to  the  estate  of 
Pitman. 

Benxnident  admitted  that  the  firm  of 
Shaw  ft  Melder  did  divide  the  assets  of  the 
said  partnership  as  assessed  and  voted  the 
same,  bnt  averred  that  even  it  this  action 
was  Ill^Bl  It  would  not  change  the  result 
of  the  election. 

Reqmndent  admitted  that  WilUe  Oalhoun 
was  not  permitted  to  vote,  beeanse  he  had 
sold  the  iHNverty  that  was  assessed  to  him 
in  1888,  and  did  not  own  it  at  the  time  lie 
offered  to  veto;  that  the  purchaser  of  the 
said  pn^rty  was  not  a  legal  voter  at  that 
time,  and  was  not  permitted  to  voto  for 
that  reason,  but  that,  if  [wrmitted  to  vote, 
be  would  have  voted  for  the  tax. 

Respondent,  furthOT  answerli^  says  that 
the  said  election  was  conducted  according  to 
law,  and  result  ascertained  and  proclaimed 
all  as  the  law  directs. 

In  view  of  the  premises  it  prayed  that 
plaintUTs  action  be  dismissed  at  lils  own 
costs  and  the  said  Section  declared  as  bav- 
ins been  properly  conducted  and  legal  In 
form. 

The  district  court,  being  of  opinion  that 
the  election  attacked  In  the  petition  should 
be  set  aside  for  Irregularities,  and  that  the 
revolt  of  said  election  as  proclaimed  by  the 
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commlsi^oners  and  election  supervisors  did 
not  blrly  express  the  will  of  the  malorlty  of 
the  property  tax  payers  entitled  to  vote  at 
said  election  for  reasons  orally  assigned,  or- 
dered, adjudged,  and  decreed  that  the  result 
of  the  election  held  in  the  Forrest  Hill  school 
district  of  Rapides  i^rlsh,  at  Forrest  Hill, 
on  March  6,  1909,  to  submit  to  the  taxpayers 
of  that  school  district  the  questi<m  of  levying 
a  tax  of  five  mills  for  10  years  to  build  a 
h^  school  building  In  the  town  of  Forrest 
Hill,  as  announced  by  the  commissioners  of 
election  who  held  said  election,  and  the  re- 
sult of  said  election  as  found  and  proclaimed 
by  the  board  of  election  supen-isors  In  and 
for  the  parish  of  Rapides  on  the  10th  day 
of  March,  1909,  be  annulled,  set  aside,  and 
made  of  no  force  and  effect;  and  said  elec- 
tion be  and  the  same  be  set  aside,  annulled, 
and  made  of  no  force  and  effect 

It  was  further  ordered,  adjudged,  and  de- 
creed that  defendant  pay  all  the  costs  of  this 
suit,  and  tliat  said  tax  be  not  levied  or  col- 
lected. 

Defendant  moved  for  a  new  trial  for  the 
reasons  that : 

First.  It  was  contrary  to  the  law,  In  this : 
That  it  was  the  duty  of  the  court  to  ascer- 
tain, if  possiUe,  the  true  result  of  an  elec- 
tion, and  give  force  and  effect  to  the  will  of 
the  people  as  expressed  thereat.  If  the  same 
could  be  reasonably  and  fairly  done. 

Second.  It  was  further  oontrary  to  the  law, 
as  tba  court  must  have  held  that,  reason 
of  the  refusal  of  the  commlmionos  to  ya- 
mlt  Mrs.  Pitman  to  vote  the  assessment  made 
against  J.  W.  Pitman,  the  court  must  have 
decided  that  she  had  the  right  and  privily 
of  voting  her  community  rights  in  the  prt^ 
er^.  That  thto  was  not  a  correct  decision, 
because  there  was  not  one  particle  of  evi- 
dence to  show  the  court  that  Mrs.  Pitman 
was  the  widow  of  J.  W.  Pitman,  that  she 
had  any  community  interest  of  any  kind  in 
the  prc^erty,  and,  further,  if  the  court  was 
satisfied  from  the  evidence  that  she  dUd  have 
a  community  interest  there  was  no  evidence 
to  show  that  that  community  interest  had 
ever  been  Judicially  ascertained. 

It  was  contrary  to  the  evidence,  because 
the  court  must  have  been  of  the  opinion  that 
the  evidence  established  the  fact  that  the 
plaintiff,  B.  B.  Smith,  had  the  right  to  vote 
fl,800  more  than  he  did  vote  at  the  election. 
That  the  evidence  did  not  disclose  this  right 
under  any  possible  Interpretation  thereof. 
It  did  show  that  Mr.  Smith  simply  announced 
that  he  believed  he  had  a  right  to  rote  more 
than  was  on  the  list  which  was  guiding  the 
commissioners  as  to  the  values  to  be  voted 
at  the  election.  He  did  not  state  nor  offer 
any  evidence  whatever  at  the  time  of  any 
specific  amount  that  he  was  entitled  to  vote 
over  and  atwve  the  amount  on  tlie  list  He 
made  no  offer  to  make  affidavit,  and  made 
noneu  He  did  not  show  any  evidcuoe^  and  of- 
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fered  to  give  no  evidence,  to  the  commission- 
ers to  show  that  he  was  entitled  to  vote  more 
than  was  on  the  Ust.  The  commlsslonera, 
therefor^  coold  do  nothing  more  than  permit 
bim  to  vote  the  Talue  on  the  list,  which  th^ 
did  do.  If  an  Injustice  was  done  Mr.  Smith, 
it  was  through  no  fault  of  the  commlsi^onerB 
who  arranged  the  election,  as  Hr.  Smith  ad- 
mitted in  bis  tebtlmony  that  he  discovered 
that  a  portion  of  his  property  on  the  assess- 
ment rolls  was  placed  in  the  wrong  town- 
ship, and  did  not  show  from  the  aseessment 
rolls  to  be  located  in  the  school  district 

In  view  of  the  premises,  defendant  nrged 
that  the  refusal  of  the  commissioners  to  per- 
mit Mrs.  Pitman  to  vote  the  assessment 
charged  against  her  husband,  J.  W.  Pitman, 
be  maintained,  and  the  action  of  the  com- 
missioners in  regard  to  the  vote  of  B.  E. 
Smith  be  also  maintained;  but,  if  not,  the 
result  would  still  show  majority  in  number 
and  value  voted  at  said  election.  That  de- 
ducting even  all  of  the  votes  as  to  values 
which  were  claimed  by  defendant,  to  wit, 
$1,500  voted  by  G.  M.  Shaw  and  J.  W.  Mend- 
er, $80  which  Mr.  Mizell  voted.  $230  that 
which  was  voted  by  Mrs.  Penlnger,  and  It 
would  be  found  that  there  was  a  majority 
in  value  in  favor  of  the  election. 

For  all  of  which  reasons,  the  defendant 
prayed  that  the  Judgmrat  rendered  be  set 
aside,  and  a  new  trial  granted. 

The  motion  was  refused. 

The  defendant  has  tyipealed. 

Opinion. 

Tb9  specific  allegattons  on  which  the  plain- 
tUC  relied  tor  setting  aside  the  special  elec- 
tion held  In  the  Forrest  BUI  district  No.  16 
of  Bapldes  fnrlsh  were  the  following: 

1.  Voters  were  permitted  to  change  thetr 
assessments  from  the  unonnts  shown  on  the 
rolls  of  1906,  and  vote  on  affidaTtts  as  to 
the  Taloatlon  of  their  assessmoits  on  pro- 
posed rolls  of  1909,  not  tbea  made. 

2.  That  only  such  persons  as  were  known 
to  be  willing  to  vote  for  said  tax  were  so  al- 
lowed to  change  thdr  assessments,  and  tb^ 
privilege  refused  to  those  whom  It  was  known 
were  opposed  to  said  tax. 

3.  That  said  commissions  deducted  $1,800 
from  plalnttfTs  assessments  as  shown  by  the 
rolls,  and  allowed  him  only  to  vote  $3,400 
against  said  tax,  and  refused  him  the  right 
to  make  affidavit  as  to  the  true  valuation  of 
his  property  lying  within  said  school  district 

4.  Mrs.  Pitman  was  refused  the  right  to 
vote  on  proxy  on  an  assessment  of  $3,800, 
one-half  of  which  belonged  to  her  then  and 
now  as  widow  in  community  with  her  deceas- 
ed husband. 

6.  The  commercial  firm  of  Shaw  &  Meld- 
er  was  permitted  to  divide  the  assessment 
against  the  partnership,  and  each  voted  bis 
pro  rata  Interest  therein. 

6.  Willie  Calhoun  was  not  permitted  to 


(I*. 

vote  against  the  tax  on  an  assessmoit  of 
$800. 

7.  An  in^)ectlon  ot  the  ballot  box,  poll  list, 
tally  sheets,  and  tabulation  of  votes  t:ept  by 
commissioners  would  show  many  other  Ir- 
r^larities  and  ill^Uties  in  the  conduct  of 
said  Section,  more  than  sufficient  to  change 
result 

Defendants  admitted  that  a  sum  was  de- 
ducted from  assessment  of  plalntUV,  because 
a  portion  of  his  property  did  not  lie  In  the 
school  district  But  did  not  admit  that  tlilfl 
was  done  by  the  commissioners  of  election. 

(4)  Admitted  that  Mrs.  Pitman  was  not 
permitted  to  vote  because  the  pn^ierty  on 
which  she  proposed  to  vote  was  assessed  to 
Estate  of  Pitman. 

<5)  Admitted  that  the  firm  of  Shaw  &  Meld- 
er  did  divide  the  assessmrait  of  said  part- 
nership, and  eadi  partnw  voted  his  probate 
thereof. 

(6)  Admitted  that  Willie  Oalhoun  was  not 
permitted  to  vote  because  ho  had  sold  prior 
to  the  election  the  property  tor  irtilch  he  was 
assessed  the  year  before. 

They  specially  denied  allegations  Koe.  1 
and  2  above  referred  ta 

The  evidence  establishes  that  the  plaintiff 
voted  at  the  election  upon  the  valuation  ot 
his  property  In  the  sdiool  district  as  shown 
in  the  copy  of  the  rolls  fnmUhed  to  the 
commlsstonwB.  It  does  not  show  that  the 
commissioners  "refused  to  allow  him  the 
privilege  of  makb^c  an  affidavit  as  to  the  val- 
uation In  that  Btiboail  district  of  property 
valued  at  $9,000  for  the  assessment  roll  of 
1899"  as  alleged.  It  Is  quite  likely  that, 
had  be— vrtien  he  presented  hlmsdf  In  the 
morning  to  vote— offered  to  make  an  affida- 
vit, he  would  have  been  refused  that  priv- 
ilege, for  the  commlsslonera  seem  In  the 
earlier  part  of  fbe  6a.j  to  have  considered 
that  they  were  forced  to  govern  themselves 
strictly  the  extract  from  the  araessment 
rolls  whl<ai  bad  been  famished  them,  but 
that  later  they  changed  their  views  on  that 
question,  althou^  not  to  the  extent  that 
plaintiir  alleged,  nor  for  the  purpose  of  alter- 
ing, In  ftivor  of  the  In^Hnltlon  of  the  tax, 
the  vote  at  the  election. 

The  plaintiff  was  beyond  doubt  dlssatlsfled 
when  be  found  the  valuation  of  his  property 
In  the  school  district  upon  the  assessment 
roHs  of  1908,  as  appeared  on  the  Hat  famish- 
ed the  commissioners,  was  such  as  It  was. 
and  declared  at  the  time  that  It  was  wrong, 
stating  that  he  was  entitled  to  vote  on  a 
greater  amount  of  property,  and  also  that.  If 
the  vote  at  the  election  was  announced  to  be 
favorable  to  the  tax,  he  would  contest;  but 
he  does  not  seem  to  have  known  with  cer- 
tainty at  that  time  what  In  point  of  fact 
should  have  been  the  valaatl(m  of  his  prop- 
erty In  the  district  He  was  unable  to  make 
an  affidavit  on  the  subject,  and  therefore  did 
not  attempt  to  make  one.  He  cast  his  vote 
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gainst  the  tax  on  the  ralaatlon  as  appear- 
ing In  the  list,  aliowliic  the  esseBBumt  of 
1906.  ^490.  He  has  done  what  he  said 
he  would  do;  that  la,  he  has  contested  the 
result  annonnced  by  the  commlaslonars.  TTn- 
d^  the  evidence  and  the  clrcnmatancee  dis- 
closed, we  do  not  think  that  thwe  was  legal 
grotmd  for  plalntlfl  to  coinplain  to  cxm- 
teeL 

Plaintiff's  complaint  that  "the  ctmunlsslon- 
era  Illegally  refused  to  allow  Mrs.  Pitman 
to  Tote  against  the  tax  on  either  the  whole 
or  any  part  of  the  property  In  said  BChool 
district  and  assessed  in  the  name  of  J.  B. 
Pitman  for  f3,800,  one-half  of  which  he  al- 
leges "belonged  then  and  now  to  her  as  wid- 
ow in  community  with  her  deceased  husband, 
and  to  which  she  could  then  still  make  a 
perfect  and  ralld  title,  as  the  said  commu- 
nity owed  no  debts,"  is  not,  we  think,  well 
grounded.  The  widow's  name  did  not  appear 
on  the  rolls  as  a  property  tax  payer,  and 
there  was  nothing  by  which  the  commission- 
ers were  informed  that  the  commanlty  owed 
no  debts,  and  nothing  to  show  that  she 
had  accepted  the  community.  Mrs.  Pitman 
was  not  present  at  tbe  voting  place,  but  was 
represented  by  a  proxy,  who  does  not  appear 
to  have  offered  to  make  any  affidavit  on  the 
subject.  In  Endom  t.  City  of  Monroe,  112 
La.  786^  36  South.  681,  this  court  was  called 
upon  to  decide  whether  widows,  claiming  to 
be  owners  of  one  half  of  tbe  community 
pTtqier^  of  tiie  community  between  them- 
aelTes  and  fli^r  deceased  hu^nda  and  as 
nsafmctnarles  of  tbe  other  half,  should  be 
oititled  to  vote;  The  court  was  of  oidnion 
that,  where  the  widow  had  a  well-deflned 
right  as  snrvlTlng  widow  In  coDummity  as 
owner  of  one-half  of  the  pn^ierty  of  that 
commnntty,  her  Tote  on  that  half  should  not 
be  excluded;  that.  In  order  that  such  wid- 
ows mlfl^t  wote.  It  should,  howew,  be  made 
to  aiipear  by  Judgment  m  (ffder  of  court  of 
no  Dttcertaln  meaning;  that  whore  the  prop- 
CTties  were  assessed  in  tbe  names  of  the  le- 
spective  successions,  and  the  successions  were 
unsettled,  it  wonld  be  expecting  too  matb  of 
commisslonerB  of  election  that  they  should 
fix  tbe  amount  of  the  community  interest  of 
the  voters;  that  where  the  commimity  Intw- 
ests  were  unsettled,  and  Its  extant  was  co- 
tirdy  unknown,  the  vote  of  the  widows 
shoald  be  excluded ;  that  the  commissioners 
coold  not  be  expected  to  luvesUgate  legal 
questions  to  determine  wheUier  or  not  a  vote 
should  be  refused;  that  ccmduslve  evidence 
stionld  be  presented. 

Tji  tbe  same  case  it  was  held  by  two  mem- 
bers of  tbe  court  (the  three  other  members 
of  the  court  holding  otherwise)  that  the  wid- 
ow in  CMnmunlty  as  usufructuary  of  the 
share  of  the  husband  in  the  community  prop- 
erty, was  not  entitled  to  a  vote  as  such  usu- 
fmctnaiy,  as  she  was  not  the  owner  of  the 
proper^  on  which  it  was  proposed  to  Impress 


or  Impose  a  property  tax.  That  question  is 
not  presented  in  this  case,  nor  was  it  nec- 
essary in  the  one  cited;  but  the  writer  takes 
occasion  to  say  that  he  does  not  adhere  to 
that  view  of  the  question.  The  refusal  by 
the  commissioners  to  allow  Willie  Calhoun 
to  vote  on  assessed  value  of  $800  as  upon 
property  b^onging  to  him  In  the  school  dis- 
trict was  correct  He  was  not  the  owner  of 
that  property  at  the  time  of  the  election — he 
had  sold  the  same.  The  evidence  shows  that 
the  Individual  members  of  the  commercial 
firm  of  Shaw  &  M^der  were  permitted  to  di- 
vide the  asees^ent  upon  tbe  assets  of  that 
firm,  and  that  they  each  voted  In  favor  of 
the  tax  upon  his  pro  rata  Interest  In  the 
firm;  the  assessment  upon  the  assets  of  the 
firm  being  |1,600,  the  interest  of  Shaw  In  the 
firm  being  three-quarters,  and  the  Interest  of 
Melder  being  one-quarter  thereof. 

The  court  is  of  opinl<m  there  was  no  er- 
ror In  that  ruling.  Plaintiff  being  doutitless 
not  informed,  at  the  time  of  filing  his  peti- 
tion, of  any  spedflc  grounds  upon  which  to 
base  a  contest  "other  than  those  enumerat- 
ed alleged,  that  an  Inspection  of  the  ballot 
box,  poll  list;  tally  sheets,  and  tabulation  of 
votes  (which  he  prayed  should  be  brought 
into  court  and  examined)  would  show  other 
irregularities  and  Illegalities  In  the  conduct 
of  said  election  more  than  Boffident  to 
change  the  result"  WhethOT  upon  an  allega- 
tion of  that  character,  based  upon  the  as- 
sumption that  Illegalities  and  Irregularities 
in  the  conduct  of  election  wonld  be  found 
more  than  sofllclent  to  change  the  result, 
plalntlfl  could  predicate  a  contest,  we  will 
refer  to  later. 

It  was  Shown  on  the  trial  that  Dr.  Dean, 
who  lived  in  Forrest  Hill,  appeared  on  the 
list  with  which  the  oommtasloneiB  had  been 
furnished  fnnn  the  assessment  roll  of  190S 
as  assessed  for  the  sum  ot  $696.  Plalntiff'a 
counsel  in  their  brief  say  as  to  this: 

"He  produced  bis  tax  receipt,  which  showed 
that  he  had  paid  $22.20,  and  on  the  simple  pro- 
duction of  this  tax  receipt  and  fignring  oat  what 
amount  of  property  that  amount  of  taxes  called 
for,  and  without  requiring  him  to  make  an  af- 
fidavit, the  commissioners  allowed  him  to  vote 
for  the  tax  on  $1,110  of  property.  He  did  make 
an  affidavit  as  to  $50  worth  ot  property  held  In 
common  with  two  others,  bnt  not  as  to  his  in- 
creased vote  on  his  indlTidoal  property.  It  was 
shown  on  the  trial  that  he  was  actually  assessed 
for  the  full  amount  which  he  voted,  and  the 
complaint  as  to  his  vote  Is,  not  that  any  fraud 
or  wnmg  was  committed,  but  that  tbe  commis- 
sioners  violated  the  law  in  not  requiring  him, 
as  they  should  have  done,  to  make  an  affida- 
vit" 

It  was  admitted  on  the  trial  that  Ix  H. 
Mls^I  voted  for  the  tax  on  property  assessed 
at  $645.  and  that  he  should  liave  voted  only 
on  $580.  It  was  admitted  on  the  trial  that 
Mrs.  Lydia  Penlnger  voted  for  tbe  tax  on 
$640  of  property,  and  that  properly  she 
should  only  have  voted  on  $35<X  Plaintiff 
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urges  that  Mrs.  HendoMW,  Mn.  Gnnter,  and 
Mn.  Slawter  voted  b7  proxy*  ana  that  there 
WBM  ho  pawec  ijt  attorney  in  writing  annexed 
to  their  ballots.  The  powwa  of  attorney  of 
the  parties  who  cast  the  votes  on  Ihelr  be- 
half were  not  attached  to  the  ballots.  It  Is 
testified  that  powers  ot  attorney  to  different 
proxies  were  produced  to  the  commissioners, 
but  that  the  tatter  did  not  know  what  to  do 
with  than,  and,  not  thinking  they  were  call- 
ed on  to  put  them  In  the  ballot  box,  they  left 
them  oat  We  think  they  should  have  been 
placed  In  the  box;  bat  we  cannot  presume 
that  tbe  commissioners  violated  th^  duty 
by  permitting  proxies  to  vote  who  had  not 
produced  to  them  evidence  of  their  right  to 
act  as  sncb. 

We  are  of  the  opinion  that  the  plaintiff  on 
the  trial  of  the  case  was  limited  in  his  attack 
on  the  result  to  the  grounds  of  contest  spe- 
dflcally  set  forth  In  his  petition.  The  defend* 
ant  Insists  that  if,  on  the  trial  of  the  case, 
the  persons  who  voted  at  the  election  in  fa- 
vor of  tbe  tax  w«<e  shown  to  h»ve  been  en- 
titled in  fact  to  have  voted  as  they  did,  and 
that  the  vote  cast  Justifled  the  announcement 
by  the  commissioners  that  the  tax  was  legal- 
ly carried,  no  mere  error  In  the  commlsslon- 


os  In  allowing  the  votes  to  have  been  rec^v- 
ed  should  have  the  effect  of  defeating  tbe 
actual  result  Defendant  cites  Duson  v. 
Thompson,  82  iM.  Ann.  8^,  McKnlght  v.  Ba- 
gan.  38  La.  Ann.  898,  Lucky  v.  PoUce  Jury 
of  Bienville  Parish,  46  La.  Ann.  870. 15  South. 
8h,  and  Flores  v.  Police  Jnry  of  De  Soto 
Pariah,  U6  La.  428, 40  South.  785. 

We  are  of  the  oplni<m  that  if  on  the  trial 
of  the  case,  tbe  defendant  showed  that  any 
particular  voter  at  the  electlou  was  in  fact 
legally  authorized  to  vote,  no  mere  error  of 
Judgmttit  of  the  coounissloners  in  allowing 
some  of  the  votes  which  were  cast  In  favor 
of  the  tax  to  be  cast  (which  might  have  been 
excluded  for  want  of  sufOcteit  evidence  at 
the  time  of  voting  of  tb^  right  to  vote) 
should  famish  ground  fbr  setthig  aside  the 
resalt  of  the  election.  Gonant  v.  MiUandon, 
5  La.  Ann.  642. 

We  are  of  tbe  opinion  that  the  Judgment 
appealed  from  was  erroneous,  and  It  la  here- 
by ordered,  adjudged,  and  decreed  that  the 
same  be  and  It  is  hereby  annulled,  avoided, 
and  reversed,  and  It  Is  ordered,  adjudged,  and 
decreed  that  plaintiff^  demand  be  rejected, 
and  his  suit  Is  hereby  dismissed,  at  his  costs 
In  both  courts. 
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026  La.) 
No.  18^. 

SHREVEPORT  BRIDGE  ft  TERMINAL  00. 

T.  BTATB  BOARD  OF  APPRAISBRa 
(SapEvme  Ooait  of  liOuliUna.  March  28, 1810. 
Rehearing  Denied  April  2B,  i»10.) 

(SyUalua  &y  the  Court.) 

1.  Taxatioh  (I  231*)  —  BxEicFTioNa  —  Toix 

BUDOB. 

A  bridfe,  bailt  and  operated  by  an  inde- 
pendent  coiporation  eetablished  for  that  purpose, 
u  not  exempt  from  taxation  as  part  of  a  rail- 
road, nnder  the  amendment  to  the  Conatitution 
propooed  bj  Act  No.  16  of  1904,  because  used  b; 
certain  railroad  companies,  which  pay  tolis  for 
tlie  nmninc  of  their  tiains  over  it ;  toe  earning 
of  saeh  tolu  heinc  the  sole  bosiness  in  which  the 
corporation  ovning  and  operating  the  bridge  is 
enXB^ed. 

[Ed.  Note.— For  other  cases,  see  Taxaticn, 
Cent.  Dig.  H  S71-378;  De&  IHg.  |  231.*] 

2.  Appcai.  and  Bbbob  (f  006'^— JmSDionoH 
—How  Snown. 

The  appellate  jarisdtction  of  this  eoart,  ra- 
tione  matenn,  should  appear  on  the  face  of  the 

record,  and  the  tack  of  such  showing  cannot  be 
sopplied  bv  an  ex  parte  affidavit,  of  which  the 
opposing  litigant  has  received  no  notice. 

(Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2310;  Dec.  Dig.  |  508.*] 

Api>eal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  East  Baton  Rouge ;  H. 
F.  Bnmot,  Judge. 

Action  by  the  Shreveport  Bridge  ft  Termi- 
nal Company  against  the  State  Board  of  Ap- 
praisers. Judgment  for  defendant,  and  plain- 
tiff mppealM.  Affirmed. 

Alexander  ft  Wilkinson,  for  appellant 
Walter  Gulon,  Atty.  Gen.  (R.  0.  Pleasant,  of 
counsel),  for  appellee. 

Statonent  of  the  Case. 
MONROE,  J.   Plalntlfl  Is  a  corporation  es- 
tablished nnder  the  law  of  fills  states  the  ob- 
jects and  purposes  of  wlilch  are  dedared  1b 
lEfl  charter  to  be: 

**To  build,  equip,  maintain  and  operate  a 
bridge  over  and  across  Red  river,  at  or  near  the 
city  of  Ettireveport,  within  one  mile  from  the 
npper  or  lower  limits  of  said  city,  with  ail  nec- 
essary yard%  side  tracks,  switches,  main  tracks, 
approaches  and  apparteQaQces,  and,  generally, 
to  do  everything  that  may  be  necessary  to  prop- 
erly operate  the  said  bridge,  yards,  tracks  and 
approaches  thereto,  with  foil  power,  also,  to 
build,  equip,  maintain  and  operate,  in  connec- 
tion therewith,  such  additional  lines  of  rail- 
road, with  tracks,  locomotives  and  equipments, 
as  may,  hereafter,  be  desired.  The  said  bridge 
to  be  used  as  a  railroad  bridge  for  the  passing, 
OT  croaslofc  at  trains,  locomotives  and  cars,  to- 
gether with  all  their  pasaengers  and  freight, 
with  the  right,  in  addition  thereto,  to  construct 
on  aaid  bridge  a  roadway  for  the  passage  of 
persona,  vehicles  and  animals,  etc.,  provided  that 
same  shall,  at  any  time,  hereafter,  be  deemed 
advisable,  and  the  consent  of  the  prcmer  munic- 
ipal authorities  be  obtained." 

To  carry  out  the  purposes  so  declared,  the 
company,  between  January  1,  1905,  and  say 
March  2S,  1007.  built  a  bridge,  at  a  cost  of 
$4tt4Hft86,  at  the  place  and  of  the  character 


mentioned  (sare  that  It  is  not  yet  adapted  to 
the  accommodation  of  persons,  vehicles,  etc.), 
for  the  use  of  which,  It  at  present  collects 
from  two  railroad  companies,  and  has  a  con- 
tract under  which  It  expects  to  collect  from 
a  third  company,  tolls  to  the  amount,  from 
each  company,  of  ? 12, 000  a  year.  The  bridge 
waa  assessed  for  the  year  1908  at  |100,000, 
and,  so  far  as  the  record  shows,  no  complaint 
was  made.  For  the  year  1900  the  company 
appears  to  have  returned  the  bridge  to  the 
State  Board  of  Appraisers  as  trackage,  at  a 
valuation  of  $2,880;  but  it  was  assessed  at 
$160,000,  as  in  1908.  If  any  complaint  was 
made  to  the  Ijpard,  or  effort  to  obtain  reduc- 
tion. It  is  not  shown  by  the  record.  The  ob- 
ject of  the  present  suit  is  to  have  the  proper- 
ty decreed  exempt  from  taxation  and  the  as- 
sessment annulled,  or  to  have  It  decreed  that 
the  State  Board  of  Appraisers  Is  without  au- 
thority to  make  the  assessment,  or  to  have 
the  assessment  reduced  to  $5,000.  The  grounds 
relied  on  for  the  obtratlon  of  the  relief  sought 
are  stated  In  the  potion  substantially  aa 
follows: 

(1)  That  the  bridge  Is  part  of  a  railroad, 
and,  having  been  begun  and  completed  be- 
tween January  1,  190S,  and  January  1, 1009, 
Is  exempt  from  taxation,  under  the  amend- 
ment to  the  Constitution  proposed  by  Act  No. 
16  of  1904  and  adopted  in  November  of  that 
year. 

(2)  That,  if  it  be  not  exempt  as  part  of  a 
railroad,  the  power  to  make  assessments, 
vrated  In  the  State  Board  of  Appraisers,  does 
not  extend  to  it 

(3)  That  If  It  be  not  exempt,  and  the  State 
Board  of  Appraisers  Is  authorized  to  assess 
It,  the  assessment,  as  made.  Is  exorbitant, 
and  In  excess  of  that  placed  on  other  proper^ 
ty  similar  iu  diaracter. 

Opinion. 

The  provisions  of  the  Constitution  upon 
which  plaintiff  relies  read  as  fallows: 

'There  shall  be  exempt  from  taxation,  fbr  a 

period  of  ten  years  from  the  date  of  its  comple- 
tion, any  railroad,  or  part  of  railroad,  that 
shall  have  been  constructed  and  completed  sub- 
sequently to  Jauuary  1,  1905,  and  prior  to  Jan- 
uary 1,  1909.  This  exemption  shall  ioclnde  and 
apply  to  all  the  rights  of  way,  roadbed,  or  sid- 
ings, rails  and  other  superstnictores  upon  such 
rights  of  way,  and  to  all  depots,  station  houses, 
buildings,  erections  and  structures,  appurtenant 
to  such  railroads,  and  the  operation  of  the  same, 
but  shall  not  include  the  depots,  warehouses, 
station  hoDsea,  and  other  structures  and  appur- 
tenances, nor  the  land  upon  which  they  are 
erected,  at  terminal  points,  and  for  which  fran* 
cbises  have  t>een  granted  and  obtained,  wDether 
same  remain  the  property  of  the  present  owner 
or  owners  or  be  transferred  or  assigned  to  any 
corporation  or  corporations,  person  or  persons, 
whomsoever ;  and  provided,  further,  that  this  ex- 
emption shall  not  apply  to  double  tracks,  sid- 
ings, switches,  depots,  or  other  Improvements  or 
botterments  which  may  be  Moistmeted  hy  rail- 
roads now  in  operation  within  the  state,  other 
than  extensions,  or  new  lines,  constructed  by 
such  railroads," 
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The  obrlouB  purpose  of  this  provlfdon  was 
to  encourage  the  bnUdlug  of  new  railroads  in 
this  stkte  and  the  exteDSlon  of  the  lines  of 
railroads  already  built;  but  the  farther  par- 
pose  strictly  to  limit  the  exemption  to  snch 
new  railroads,  or  parts  or  atenslons  of  roads, 
Is  made  manifest  by  the  spedflc  exclusion 
therefrom,  whether  with  respect  to  projected 
or  existing  roads,  of  "d^ts,  warehouses,  sta- 
tion houses  and  other  structures,  at  terminal 
points,  and  for  which  franchises  have  been 
obtained  and  granted,"  and  by  the  exclusion 
from  such  exemption  of  "double  tracks,  sid- 
ings, switches,  depots,  or  other  improvements 
or  betterments  which  may  be  constructed  by 
railroads  now  in  operation  within  the  state, 
other  than  the  extensions  or  new  lines  con- 
structed by  such  railroads." 

If  the  bridge  in  question  could  be  regarded 
as  part  of  a  railroad,  the  Question  which  sug- 
gests itself  is:  Of  what  railroad  Is  it  a  part? 
And  the  record  furnishes  no  answer.  It  can 
hardly  be  a  part  of  either  of  the  roads,  the 
names  of  which  are  mentioned  in  the  peti- 
tion, and  by  the  witnesses,  since  they  each 
pay  $12,000  a  year  as  tolls  for  running  their 
trains  over  it,  and  neither  corporations  nor 
Individuals  pay  for  the  prlvUef^  of  using 
their  own  property.  Upon  the  other  hand, 
the  record  shows  affirmatively  that  the  bridge 
la  the  property  ("In  fee  simple,"  the  petition 
alleges)  of  the  plaintiff,  and  that  plaintiff  is 
a  corporation  created  for  the  purpose  of 
building  and  operating  a  bridge,  to  he  used 
for  railroad  and  other  purposes,  and  "In  con- 
nection therewith,  such  lines  of  railroad, 
tracks,  locomotives  and  equipments  as  may 
bereafter  be  d^lred."  But  for  .an  Independ- 
ent company  to  construct  a  toll  bridge  and  to 
funilsh  it  with  the  equipment  needed  for  the 
accommodation  of  its  patrons  does  not  iden- 
tify the  company  with  the  business  of  such 
patrons,  or  make  the  bridge  a  part  of  their 
respective  outfits.  The  bridge  remains  a  toll 
bridge,  no  matter  who  uses  it,  and  is  no  more 
part  of  a  railroad,  because  a  railroad  compa- 
ny, paying  $12,000  a  year  for  the  prlvll^e, 
runs  Its  cars  over  It,  than  it  will  become  an 
appurtenance  of  a  cotton  plantation,  when,  in 
the  future,  a  cotton  planter  may  haul  his  cot- 
ton over  it  In  his  wagons,  though,  if  it  be- 
longed to  the  railroad  company,  or  the  plant- 
er, the  case  would  be  different.  The  case  of 
State  (Cent  R.  Co.,  Prosecutors)  v.  Mutdiler, 
Collector,  41  N.  J.  Law,  .96,  to  which  we  are 
referred,  is  inapplicable. 

The  exemption  was  there  claimed  (on  a 
bridge  built  by  one  railroad  company  and 
leased  by  It  to  another,  and  used  by  the  lat- 
ter as  part  of  Its  line)  under  a  statute  which 
granted  exemption  "to  all  railroad  corpora- 
tions or  Companies  occupying  or  using  rail- 
roads In  this  state,  whether  as  lessees  or  oth- 
erwise." And  the  court  Bald:  - 

"The  state  of  the  ease  axreed  on  shows  that 
the  bridge  was  used  by  the  pTosecntor  as  a  rail- 


road bridge,  and  for  no  other  purpose.  It  was 
part  of  the  prosecator's  railroad.  •  *  •  It 
was  also  held  and  used  by  the  prosecutor,  as 
lessee,  withhi  the  meaning  of  the  act  of  187a." 

In  the  Instant  case  the  bridge  is  shown  not 
to  be  a  part  of  any  railroad,  but  to  be  the 
property  of  a  corporation  which  was  organ- 
ized to  build  and  operate  it,  and  which  diar- 
ges  certain  railroad  companies  tolls  for  run- 
ning their  trains  over  it ;  that  being  the  only 
business  in  which  It  is  engaged. 

As  to  the  other  points  presented,  there  is 
nothing  in  the  record  to  show  that  this  court 
Is  vested  with  Jurisdiction  ratione  materlse; 
the .  state  not  having  appeared  to  have  re- 
ceived notice  of  the  filing  in  this  court  of  the 
affidavit  of  plaintiff's  counsel  on  the  subject 
of  the  amount  of  th«  tax  InvolTed. 

Judgmokt  aflbmed. 


025  La.) 
No.  17,16e. 

WEES  T.  NEW  ORLEANS  BOARD  OF 
TRADE,  Umited. 

(Supreme  Court  of  Louisiana.   March  14,  1910. 
On  Application  for  Rehearing, 
April  26,  1910.) 

(Syllahu*  bv  the  Court.) 

1.  COUSTS  (i  224*)— SUFBElfB  COUST-^UBIS- 
DICnoN—AlIOUNT  IN  GOHTBOVEBST. 

This  court  has  jurisdiction  in  eases  that  in- 
volve an  amoaot  in  excess  of  $2,000,  and  the 
matter  of  Jurisdiction  is  detennined  by  the 
value  of  the  right  sought  to  be  vindicated,  and 
not  bj  the  value  of  the  property  out  of  which 
the  right  arises.  The  damage  to  the  pn^eriy 
resulting  from  the  trespass  to  the  right  of  prop- 
erty, and  not  the  value  of  the  property,  Is  the 
basis  of  the  Jurisdiction  of  this  courL 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  491^,  017;  Dec.  Dig.  S  224.*] 

2.  Courts  (i  224*)— Sufrbuk  Coubt— Jokis- 
DicnoN— Amount  in  Contbovebst. 

There  is  nothing  in  the  record  to  show  that 
the  ri^t  invaded  by  the  defendant  is  in  excess 
of  $2,000,  and  so  tola  court  cannot  take  Juris- 
diction of  the  case,  especially  as  plafntitT  merely 
prays  for  an  injunction,  and  does  not  even  ask 
for  a  money  Judgment. 

gM.  Note.— For  other  cases,  see  Courts,  Cent. 
.  H  4»1%»  617  :  Dec.  Dig.  |  22k*} 

Appeal  tram  CStU  District  Courts  Parlsli 
of  Orleans;  Fred  D.  King.  Judge. 

Action  by  Fred  S.  Wela  agaliut  the  New 
Orleans  Board  of  Trade,  Limited.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Dismissed. 

MeCloskey  &  Boiedlc^  for  anwllant,  F. 

S.  Wels,  pro  se. 

BREAUX,  a  T.  The  New  Orleans  Board 
of  Trade,  owner  of  a  lot  with  the  building 
the^n,  described  in  plalntlfTs  petttton,  sold 
It  to  plaintiff  on  the  14th  day  of  Septonber, 

1904. 

The  Board  of  Trade,  vendor  to  tdalntiff. 

claimed  the  property  Immediately  in  the 
rear,  of  which  It  was  the  owner. 
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There  la  a  pusagewar  between  tbe  two 
propertJes, 

nte  act  of  aale  under  wbldi  tbe  plalntUF 
owns  cmtabu  the  followfaig  danae: 

"It  ifl  agreed  that  the  present  right  of  way 
from  Magasine  street  to  the  Board  of  Trade's 
bnUdinK  proper,  of  the  dimoiaimu  aa  at  weaent, 
be  srantedpeipetnallT  to  the  aaid  New  Orieana 
Board  ot  Tnde,  Limited." 

The  C(mtaitt<Hi  of  plaintiff  1>  that  under 
Ibis  right  of  way  Qie  Board  of  Trade  re- 
tained a  rl^t  of  way  for  pedestrians  to 
and  from  Its  prop^ty,  but  no  other  right,  as 
the  title  Is  In  filalntlff;  that>  none  tbe  leas, 
some  time  in  190f^  tbe  bmrd  bad  the  psre- 
ment  remored  In  said  alley,  and  a  trench, 
nmnlng  tbrongh  tbe  center  of  the  alley, 
made.  In  which  w«e  placed  water  pipes  In 
a  line  from  Magazine  street  to  Arcade  al- 
ley. To  lay  tbe  plpea,  digging  the  earth  was 
necessary. 

The  pipes  measure  two  Indiies  in  diameter, 
and  begin  In  the  street,  corer  the  sidewalk, 
and  through  tbe  alley  or  passageway. 

The  complaint  Is  that  this  was  a  trea* 
pass,  for  which  defendant  Is  liable. 

Plaintiff  sued  for  an  Injunction,  which 
was  issued,  to  restrain  tbe  Board  of  Trade 
from  maintaining  these  water  pipes,  and 
asked  that  it  be  made  mandatory  to  the  ex- 
tent of  requiring  the  defendant  to  remoTe 
these  pipes  In  such  a  manner  as  not  to  in- 
jure bis  property,  and  to  replace,  the  earth 
and  pavement  In  the  passageway  to  the  con- 
dition they  were  before  tbe  asserted  tres- 
pass. 

Plaintiff  In  the  injunction  alleged  that  the 
land  and  Improvement  were  bought  from 
tbe  New  Orleans  Board  of  Trade  at  a  price 
in  excess  of  $2,000. 

Two  exceptions  were  filed — one  for  want  of 
Jurisdiction  ratlone  materise,  and  tbe  other 
on  tbe  ground  of  no  cause  of  action. 

Tbe  defendant  thereupon  sought  to  meet 
tbe  Issue  tendered  by  swearing  that  there  Is 
a  serrltude  of  drain  and  passage  through 
this  alley,  and  that  It  has  been  used  for 
more  than  10  years  before  the  purchase  by 
tbe  plaintiff  and  continually  since;  that  it 
(defendant)  baa  a  prescrlptlble  title  to  tbe 
servitude,  baa  enjoyed  the  servitude  over  10 
years,  and,  as  plaintiff  acquired  the  property 
subject  to  this  servitude,  he  is,  therefore, 
without  rights  of  action, 

Tbe  exception  of  want  of  jurisdiction  ra- 
tlone materice  was  referred  to  the  merlta, 
and  the  aceptlon  of  no  cause  of  acthm  was 
overruled. 

Tbe  court  has  no  Jurisdiction  ratlone  ma- 
terise.  Tbe  underground  occupation  of  tbe 
passageway  is  tiie  sole  issue.  That  In  itadf 
can  be  of  little  value. 

About  four  months  after  tbe  pipes  of  de- 
fendant had  been  laid,  and  the  work  com- 
pleted, plaintiff  brought  tbls  suit. 


The  petition  does  not  set  up  that  the  In- 
jury Is  irreparably  and  dOM  not  aak  t<at 
damages. 

It  la  not  shown  by  allegation  that  tbe 
amount  In  dispute  Is  in  excess  of  $2,000.  ' 

It  Is  not  reasonably  possible  to  infer  that 
the  right  of  plaintiff,  as  relates  to  the  pipes 
in  question,  laid  as  before  mentioned,  in 
any  way  presented,  as  relates  to  plaintiff,  a 
mine  or  amount  in  excess  of  $2,000. 

Not  the  least  attempt  was  made  during  the 
trial  with  the  view  of  proving  the  value  of 
tbe  right;  nor  has  anything  been  said  In  the 
record  showing  that  the  amount,  as  relates 
to  Jurisdiction,  was  in  excess  of  the  amount 
necessary  for  it  to  he  considered  this 
court  as  being  within  Its  jnrlsdlctlon. 

Tbe  property  Itself  may  be  worth,  thou- 
sands of  dollars,  but  tbe  Invaded  right  may 
be  worth  very  little.  If  anything. 

It  Is  therefore  ordered*  adjudged,  and  de- 
creed that  the  appeal  In  this  case  be,  and 
the  same  Is,  hereby  dismissed,  at  appellants 
costs. 

On  Application  for  Behearlng. 

Tbe  appellant,  in  Its  application  for  a  re- 
hearing, refers  to  an  agreement,  made  by 
the  respective  parties,  that  the  right  involv- 
ed In  tbe  controversy  exceeds  In  value  thfe 
sum  of  $2,000. 

When  It  Is  manifest  that  the  court  has  no 
jurisdiction  ratlone  materise,  such  an  agree- 
ment cannot  have  the  effect  of  conferring 
jurisdiction.  It  might  be  considered  as  cor- 
roborative, but  where  there  Is  nothing  to 
corroborate  it  cannot  of  Itself  be  considered 
sufficient  to  establish  jurisdiction. 

Appellant's  second  contention  Is  that  it 
should  not  be  pr^ndlced  by  the  stipulation 
in  questltm.  That  is  quite  true,  if  there 
were  evidence  before  us  showing  that  the 
Court  of  Appeal  has  Jurisdiction. 

We  have  found  no  such  evidence,  and  the 
appellant  has  not  called  our  attention  to 
such  evidence. 

Tbe  application  for  a  rehearing  is  denied. 


(125  La.) 
No.  17,6»2L 

WILLIAM  FRANTZ  &  GO.  T.  FINK  et  al. 

In  re  WILLIAM  FRANTZ  &  Ca 
(Supreme  Court  of  Loaieiaaa.    Nov.  2,  1909. 

On  Rehearing,  April  11,  1910.) 

(Syttdbut  hv  th9  Court.) 

1.  Sales  (S|  20S,  235*)— Passinq  or  Titlk— 
"Sau!  and  RrruBN"  —  Datzon  £n  Paie- 

HBNT. 

Plaintiff  placed  In  the  hands  of  one  Mosa 
certain  jewelrv  with  right  to  sell  the  same  un- 
der an  obligatioD  to  pay  them  a  certain  amount 
fixed  at  the  time.  Moss  sold  to  Fink  one 
set  of  the  earrings  and  received  the  price.  The 
other  set  Moss  transferred  to  Fink  under  "da- 
tlon  en  paiement."  SVanta  ft  Go.  brongbt 
this  suit  to  recover  and  have  delivered  to  them 
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the  jewelry,  and  on  default  of  Fink  to  to  do  to 
recover  the  price  fixed  between  the  parties.  The 
Court  of  Appeal  rendered  jndsment  in  faror  of 
the  defendant  Held,  "on  review  of  that  Jadg- 
ment."  that  it  was  correct  aa  to  the  Jewelry 
which  wai  "sold"  to  Fink,  but  ernueons  as  to 
the  Jeweiry  which  was  transferred  to  him  under 
the  "dation  en  paiement."  See  Frants  &  Co. 
V.  Wlnehili  et  al.  (ivcently  dedded)  124  La. 
680,  GO  South.  650. 

[Ed.  N'ote.— For  other  cases,  see  Sales,  Cent 
Dig.  li  559,  681-685 ;  Dec  Dig.  H  200.  235.*] 

(Additional  8i/Uabu»  by  Editorial  Staff.) 

2.  Sales  (I  24«)— "SiUt  AMD  Rbtuen." 

A  "sale  and  return"  is  a  sale  with  the 
right  of  the  bnyer  to  vetnm  the  goods  mt  his 
Option  within  a  reasonable  time. 

!Bd.  Note.— For  other  cases,  see  Sales,  Dec 
g-  I  24.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  7,  p.  6307.] 

On  Rehearing. 

8.  Sales  (I  234*}— Passino  or  TiTLB—InDici- 

vu  or  OwNEBSHiP—PosaEssion. 

The  mere  possession  of  movable  property  is 
not  such  indicium  of  ownership  as  will  enable 
ttw  possessor  to  convey  a  gooa  title  as  against 
the  tnie  owner. 

[Ed.  Note.— For  other  eases,  see  Sates,  Cent. 
Dig.  HC6a061;  Dec  Dig.  I  234.*] 

Action  by  William  Frantz  &  Co.  against 
Jacob  Fink  and  another.  Ji^ment  for  de- 
fendanta  was  affirmed  by  the  Court  of  Ap- 
peal, and  plaintiff  applies  for  certiorari  or 
writ  of  review  to  the  Court  of  Ai^teaL  Mod- 
ified and  affirmed. 

J.  Zach  Spearing,  for  applicant  Charles 
Rosen,  for  respondents. 

NICHOLAS,  J.  The  plaintiff  brooght  suit 
in  the  civil  district  court  for  the  parish  of 
Orleans,  in  which  It  allied  that  It  was  the 
sole  and  only  owner  of  one  pair  of  solitaire 
diamond  earrings  carats  weight,  less  i/st 
of  a  carat,  valued  at  the  sum  of  $002,97,  and 
also  another  pair  of  solitaire  diamond  ear- 
rings valued  at  the  sum  of  $975,  making  a 
total  of  $1,477.97 ;  that  on  or  about  the  13th 
day  of  March,  1906,  and  on  or  about  the  4th 
day  of  April,  1906,  petitioner  deliv«>ed  the 
above-mentioned  earrings,  respectively,  to 
Louis  Moss,  a  resident  of  New  Orleans,  for 
his  temporary  use,  but  petitioner  did  not  sell 
the  said  earrings  nor  either  of  them  to  the 
■aid  Moss,  nor  did  petitioner  part  with  the 
ownership  thereof  In  whole  or  In  part,  nor 
did  petitioner  authorize  the  said  Moss  to  sell 
or  dispose  of  the  said  earrings  In  whole  or  in 
part  or  either  of  them,  nor  to  pledge,  pawn, 
or  Incumber  the  same  In  any  manner,  shape, 
or  form ;  that  notwithstanding  the  said  Moss 
had  no  legal  right  nor  authority  to  do  so,  and 
notwithstanding  the  sole  and  only  ownership 
of  the  said  earrings  in  petitioner,  the  said 
Moes  In  violation  of  the  law  and  of  the  right 
of  petitioner  did  pawn  and  pledge  and  de- 
liver all  of  the  Bald  earrings  to  Jacob  Fink, 
a  resident  of  the  city  of  ^ew  Orleans,  for  a 
som  of  moneF  not  known  to  petiticoier,  which 


said  sum  of  money  the  said  Moss  used  for  his 
own  benefit,  and  the  same  did  not  in  any 
manner  inure  to  the  benefit  or  advantage  of 
petitioner;  that  petitioner  Is  still  the  sole 
and  only  owner  of  all  of  the  said  earrings, 
and  was  entitled  to  be  recognized  as  such  and 
to  have  the  said  Jacob  Fink  condemned  to 
deliver  the  said  earrings  to  petitioner,  or  In 
default  thereof  to  pay  the  value  of  the  same 
to  petitioner. 

In  view  of  the  premises,  petitioner  prayed 
that  Lonls  Moss  and  Jacob  Fink  be  duly  cit- 
ed; that  after  due  and  proper  proceedings 
there  be  Judgment  in  favor  of  petitioner  and 
against  the  said  Moss  and  the  said  Flnfc,  rec- 
ognizing petitioner  as  the  sole  and  only  own- 
er of  one  pair  of  diamond  earrings  3^  carats 
In  weight  less  i/si  of  a  carat,  valued  at  the 
sum  of  $502.97,  and  of  one  pair  of  solitaire 
diamond  earrings  valued  at  the  sum  of  $975 ; 
that  they  and  each  of  them  be  ordered  and  con- 
demned to  deliver  the  said  earrings  to  peti- 
tioner within  a  time  to  be  fixed  by  this  hon- 
orable court,  or,  In  default  thereof,  that  there 
be  judgment  in  favor  of  petitioner  and  against 
the  said  Moss  and  Fink  In  solldo  for  the  full 
and  true  sum  of  $1,477.97,  or  so  much  thereof 
as  represents  the  value  of  such  earrings  as 
may  not  be  delivered  to  petitioner  with  legal 
Interest  from  April  4,  1906,  until  paid,  and 
coats  of  court  and  for  all  equitable  and  gen- 
eral relief. 

Defendant  pleaded  a  general  denial.  Fur- 
ther answering,  it  averred  that  Louis  Moss 
was  a  vendor  of  diamonds  and  Jewelry  In 
the  open  market  of  this  city,  and  was  well 
recognized  as  such  by  the  trade  generally  and 
by  plaintiff  and  defendant;  that  said  Louis 
Moss,  being  indebted  unto  defendant  in  the 
sum  of  $500,  did  in  the  course  of  bis  business 
dealings,  in  order  to  make  a  settlement  of  the 
said  $600,  on  or  about  April  28,  1006.  sell  to 
defendant  a  certain  pair  of  solitaire  diamond 
earrings  for  the  sum  of  $966,  represented  by 
said  debt  of  $500,  which  was  thereby  extin- 
guished, and  the  further  sum  of  $465  paid  by 
defendant  to  Harry  Koritzky  of  this  city  for 
account  of  said  Moss ;  that  said  Moss  did  in 
the  course  of  his  business  dealings,  on  or 
about  March  14.  1906,  sell  to  defmdant  an- 
other pair  of  solitaire  diamond  earrings  for 
the  price  and  sum  of  $300,  which  defendant 
paid  to  said  Moss.  And  defendant  denied 
that  the  earrings  thus  purchased  and  acquir- 
ed by  him  were  the  property  of  plaintiff,  and 
defendant  averred  that  he  purchased  the  same 
and  paid  for  the  same  in  good  faith  and  In 
open  market  the  full  value  thereof,  and  par- 
chased  the  same  from  one  who  was  denier  in 
sndi  articles  and  recognized  by  the  trade  gen- 
erally and  by  plaintiff  and  dtfendant  as  such. 

Defendant  further  averred  that,  so  far  as 
defendant  was  aware,  said  Moss  was  the  own- 
er of  said  property  and  had  full  poww,  right, 
and  authority  to  sell  the  some  to  defendant 
for  which  defendant  paid  the  fall  valoe  In 
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good  faith  and  In  open  market  Z>efendant 
tarther  averred  that  If  he  be  mlstakeo,  and 
If  It  be  true  that  said  Uoss  was  not  the  own- 
er of  Bald  property,  and  If  It  be  true  that  the 
same  was  placed  In  his  possession  by  the  said 
plainUfl,  den  defendant  averred  that  the 
same  was  placed  in  the  possession  of  said 
U0E8  by  plaintiff  for  the  purpose  of  sale,  and 
they  are  estopped  to  qnestlon  the  authority 
of  said  Moss  to  sell  and  dispose  of  same ;  and, 
if  there  were  any  litigation  on  the  right  of 
said  Moss  to  sell  and  dispose  of  the  property, 
defendant  averred  that  he  had  no  knowledge 
nod  no  means  of  knowing  thereof,  and  that 
he  should  be  protected  in  the  purchase  made 
by  him  as  aforesaid. 

In  view  of  the  premises,  defendant  i)rayed 
for  judgment  In  his  favor  rejecting  the  de- 
mand of  plaintiff  for  costs  and  for  full  gen- 
eral and  equitable  relief. 

On  trial  of  the  snlt  Judgment  was  rendered 
in  favor  of  the  defendant,  and  thereupon 
plaintiff  appealed  therefrom  to  the  Conrt  of 
Appeal.  That  court  on  hearing  of  the  appeal 
rendered  the  following  Judgment : 

"The  basis  for  plaintiffs  right  to  be  adjudged 
the  owner  of  the  two  diamond  earrings  and  In 
default  of  their  retnm  to  have  judgment  for 
the  price  of  said  earrings  against  Fink,  who, 
it  may  be  stated  at  once,  Is  ehown  by  the  evi- 
dence to  have  acqnired  same  In  perfect  good 
feith,  from  a  regular  and  well-known  dealer,  In 
oipm  market  and  for  a  valnaUe  consideration," 
Is  tliat  the  earrings  were  deHvered  to  Moss 
rimply  for  "temporary  use,"  and  absotatelv 
without  any  authority  conferred  on  him  to  sell, 
dispose  of,  or  In  any  manner  to  incnmber  the 
samew 

The  testlmoiiy  of  the  plalntUTs  own  wit- 
nesses establlriies  the  very  contrary: 

The  earrings  were  dellvwed  by  lOalntlff  to 
Moss,  who  was  a  dealer  in  diamonds,  known 
as  mch  to  the  trade  generally  and  to  plain- 
tiff firm  partlcnlarly,  as  repeated  transactionB 
of  a  character  similar  to  the  transaction  in 
the  Instant  cause  were  had  between  plaintiff 
and  Moas,  Just  In  the  same  manner  and  for 
the  same  purpoee,  and  under  the  same  con- 
ditloDB  as  the  plaintiff  delivered  other  Jewel- 
ry to  MosB  on  actions  prior  to  and  subsequent 
to  Om  Instant  transaction,  and  that  was  the 
poTpoae  of  sale^  From  the  etldence  of  plaln- 
tura  principal  witness,  the  soiior  member  of 
the  Arm.  it  la  anwrent  that  Moss  not  only 
had  the  right  to  tell  these  particular  goods, 
but  that  he  obtained  them  from  the  plaintiff 
Arm  with  the  knowledge  on  its  j»art  that  this 
waa  the  very  purpose  of  the  ddlvery.  He 
was  diarged  a  fixed  price  for  them  less  than 
ttie  retail,  so  that  when  he  sold  them  a  mar- 
gin  of  pn^t  could  be  left  to  him.  Theagree- 
ment  in  this  and  all  other  similar  transac- 
tions between  Moss  and  the  plaintiff  firm  was 
that  the  form^  waa  to  have  the  right  edther 
to  retain  the  goods  and  pay  the  price  agreed 
an,  or  to  return  the  goods  If  ha  so  desired. 
In  his  testlnKmy,  William  Frantz,  the  senior 
member  of  plaintiff's  Arm,  stetes  Just  how 
this  transaction  occorred: 


"Q.  Will  you  kindly  tell  the  court  the  dr- 
camstaoces  under  which  you  banded  these 
things  over  to  Mr.  Moss,  and  for  wbich  purpose 
you  -handed  them  over  to  him? 

"A.  Well,  Mr.  Moss  came  into  the  store,  and 
be  told  us  that  he  had  a  cnatomer  for  a  pair  of 
diamond  earrings,  and  so  he  took  them  from  oa 
for  sale. 

"Q.  Did  you  aell  these  diamond  earrings  to 
Mr.  Moss? 

"A.  No,  sir;  we  did  not  sell  them  to  him. 

"Q.  Well,  just  tell  ub  what  was  to  be  done 
with  tbem;  tell  ob  the  whole  story  with  re- 
gards to  that  pair  of  diamond  earrings. 

"A.  Well,  the;  were  delivered  to  Mr.  Moss, 
and  he  was  either  to  sell  them  or  retom  ns 
the  sarrings;  be  waa  to  give  na  back  the  eai^ 
ringa  or  tba  uKmey.** 

Again  he  was  asked : 

"Q.  What  did  he  (Moss)  state  to  you? 

"A.  He  stated  to  ua  that  he  had  a  customer 
for  a  pair  of  earrings. 

"Q.  And  for  which  purpose  did  you  give  this 
pair  of  diamond  earrings  to  Mr.  Moss? 

"A.  For  the  purpose  of  selliog  them. 

"Q.  Selling  them  generally,  or  for  any  one 
partlcnlar  costomer? 

"A.  Well,  he  eald  he  had  a  particolar  cus- 
tomer for  it.  He  said  he  had  a  customer  for  a 
pair  of  diamond  earrings,  and  so  we  gave  then 
to  bim.  *  *  *  If  the  earrings  were  sold,  he 
was  going  to  bring  me  the  price  of  tbem  (the 
money),  and,  if  tbey  were  not  sold,  then  the  ear- 
rings were  to  be  returned  to  ns. 

"I  charged  him  a  margin  of  profit  on  tbem— on 
both  of  them.  I  did  that  because  he  wanted 
to  make  a  profit  on  them,  and  so  we  thought  we 
would  make  a  very  small  margin  to  him." 

The  price  agreed  on  was  $502.97  for  one 
pair  and  $975  for  the  other  pair  of  the  ear- 
rings. This  the  witness  aays  was  within  10 
or  15  per  cent  of  the  cost,  adding: 

"This  is  not  the  value  at  which  they  would 
have  been  sold  at  retail.  They  would  have  been 
sold  at  retail  at  more  than  that  I  made  a  very 
small  price  to  Mr.  Moss  at  the  time  because, 
naturally,  he  wanted  to  make  something  on  It 
himself.^ 

On  croBB-ezaminatlon  he  says: 

*Vr.  Moss  was  an  operator  In  diamonds,  or 

a  vendor  of  diamonds,  in  this  city  and  of  jewel- 
ry. He  was  well  known  among  the  trade  as 
such.  We  charged  him  (Moss)  for  these  goods 
on  a  memorandum  slip^  He  was  either  to  re- 
tnm the  goods  or  to  give  np  the  price  whldi 
we  bad  charged  against  him.  We  gave  bim  a 
bin  at  the  time  showing  the  price  that  he  was 
to  be  sccountable  for  to  us.  He  was  not  to 
sell  the  goods  and  charge  ua  a  commiBsion  for 
selling  them.  He  was  not  to  account  to  us 
for  what  be  might  get  out  of  the  goods.  Any- 
thing that  he  got  for  the  goods,  no  matter  how 
much  It  waa  above  the  price  which  we  billed, 
would  belong  to  him. 

"Q.  And,  whether  he  sold  the  goods  or  kept 
and  retained  tbem  himself,  all  that  you  wanted 
to  get  back  from  him  was  the  amount  that  yon 
bad  charged  bim  for  these  goods,  isn't  that 
right,  Mr.  Frantz? 
^A.  Tea,  sir ;  that  is  comet" 

He  testified  that  the  plaintiff  firm  had  oth- 
er similar  dealings  with  Moss. 

"Id  these  inetances  he  had  always  paid  us  the 
price  that  we  charged  him  for  the  goods.  We 
never  InQuIred  as  to  what  he  had  done  with  the 
goods,  becauFe  we  had  nothing  to  do  with  that— 
what  he  sold  them  for." 
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,  From  ttie  record  of  the  salt  No.  4,904  of  our 
dodcet,  Imtttntad  hy  the  j^alstlff  against  J. 
W.  WlnehlU  and  Lonla  Mobs,  this  day  decided 
(124  La.  680^  60  Sooth.  660).  we  hear  that 
plaintiff  firm  had  similar  transactlonB  with 
Moss,  one  on  flie  28th  of  March,  and  another 
on  the  2d  of  April,  1906,  concerning  diamond 
stnds. 

This  suit  Is  for  the  exact  price  charged 
Moss,  whldi  is  less  than  the  actoal  retail 
Talne  of  these  articles. 

It  Is  evident  from  the  facts  abore  recited 
that  the  transactions  beween  plaintiff  and 
Moss  amcemlng  the  earrings  In  question  evi- 
dences a  contract  of  sale  aubject  to  the  right 
to  recoTO*  and  return  reserved  to  the  pnr- 
chaser,  or  what  Is  known  to  the  law  as  a 
contract  of  "sale  or  return." 

Article  2439  of  the  am  Code  defines  the 
contract  of  sale  as  "an  agreement  by  which 
one  gives  a  thing  for  a  price  In  money  and 
the  other  gives  the  price  In  order  to  have 
the  tblDg,"  and  also  provides  that: 

"Three  dmimetances  concur  to  the  perfection 
of  the  contract,  to  wit,  the  thing  Bold,  the  price, 
and  the  consent." 

Here  all  these  elements  concur.  Both 
parties  had  consented  to  the  transaction — the 
price  was  fixed  and  binding  on  both,  and  the 
thing  was  delivered. 

The  only  reservation  which  was  a  condi- 
tion subsequent  was  that  Moss  had  the  right 
of  dissolving  the  sale  by  a  return  of  the 
goods  to  be  made  within  a  reasonable  delay 
after  the  transaction;  no  apeclflc  time  be- 
ing stipulated. 

'  ■  As  we  have  said,  this  was  a  transaction  of 
"sale  and  return."  Under  such  transactions, 
the  title  passes  to  the  vendee. 

Mr.  B^amln,  In  his  work  on  Sales  (697), 
says: 

"The  bargain  called  *sale  and  return*  wai 

explained  1^  the  Queens  Bench  in  Mosb  v. 
Sweet,  16  Q.  B.  403  (167)— see  Swain  v.  Shep- 
perd,  M.  &  B.  223— to  mean  a  sale  with  the 
riidit  on  the  part  of  the  buyer  to  return  the 
goods  at  his  option,  within  a  reasonable  time, 
and  in  that  case  it  was  held  that  the  propertj 
passes  and  an  action  for  goods  sold  and  deliv- 
ered will  lie  if  the  goods  are  not  returned  to 
the  seller  within  a  reasonable  time. 

"Id  that  case  Lord  Oiief  Justice  James  said 
where  a  party  receives  goods  to  sell  them  at  an; 
price  he  thought  fit,  and  was  still  only  liable 
to  pay  for  them  at  a  price  fixed  beforehand 
without  any  reference  to  the  price  at  which  he 
had  sold  tbem  in  a  particular  month,  he  was 
not  acting  in  a  fiduciary  capacity  in  respect  to 
these  Ko<^- 

"Milli!>h,  li.  J.,  was  of  the  same  opinion,  and, 
after  stating  that  Neville  purchflRed  at  a  fixed 
price  and  at  a  fixed  time,  said:  'Now,  If  it  had 
been  his  doty  to  sell  to  his  customers  at  that 
price  payable  at  that  time,  the  ooorse  of  deal- 
ing would  have  been  consistent  with  It  being 
merely  a  del  credere  agent,  because  I  appre- 
hend that  a  del  credere  agent,  like  any  other 
agent,  is  to  sell  according  to  the  instructions  of 
hiB  principal  and  to  malce  such  a  c<Hitract  as 
he  is  authorized  to  make  for  his  principal,  and 
he  is  distinguished  from  other  agents  simply  in 
this,  that  he  guaranteed  that  these  persona  to 
whom  he  sells  shall  perform  the  contract  which 
he  makes  with  them,  and  therefore^  U  he  sells 


(La. 

at  the  price  and  upon  the  credit  authorised  by 
hia  principal,  and  the  customer  pays  accora- 
tng  to  his  contract,  then  no  doubt  he  is  bound 
like  other  agents  as  soon  as  he  receives  the 
money  to  band  over  to  his  principal.  But  if  the 
consignee  is  at  liberty  to  sell  at  any  price  he 
likes,  and  receives  payment  at  any  time  he 
likes,  but  is  to  t>e  bound  if  he  sells  the  goods 
to  pay  the  consignee  for  them  at  a  fixed  price 
and  at  a  fixed  time,  in  my  <vinioa,  whatever 
the  parties  may  think,  their  relation  is  not 
that  of  principal  and  agent  in  point  of  law, 
the  alleged  agent  In  such  a  case  is  making  on 
his  own  account  a  pun^ase  fmn  hia  allied 
principal  and  is  again  leaeillng.'  **  Beniamin 
on  Sales^  p.  607. 

Mechem  on  Sales,  after  referring  to  sales  of 
goods  to  arrive  to  be  ahlpped  on  approval 
satisfactory  to  buyer,  if  satlsfactOT-y  to  this 
party,  to  be  weighed,  to  be  appraised,  etc, 
In  which  cases  he  says  the  title  does  not 
pass  to  the  seller,  reads: 

"That  to  be  diatingaished  from  the  cases  in 
the  last  sections  are  those  in  which  tlie  option 
is  the  opposite,  1.  e..  that  the  article  is  put^ 
chased  and  shall  be  paid  for  unless  It  be  return* 
ed.  Here  is  a  present  sale  subject  to  a  con-  t' 
dition  subsequent.  As  Is  said  in  one  case,  an 
opti(Hi  to  purehase  if  he  likes  is  essentially  dif- 
ferent from  an  option  to  return  a  purchase,  if 
he  should  not  like.  In  one  ease,  the  title  will 
not  pass  until  the  option  is  determined ;  In  the 
other,  the  property  passes  at  once  subject  to 
the  right  to  rescind  and  return. 

"A  contract  of  this  nature  is  a  present  sale 
subject  to  be  defeated  by  a  condition  subsequent 
until  returned.  Therefore  the  title  is  in  the 
vendee.  He  may  sell  the  goods  as  his  own,  and 
thus  defeat  the  return;  or  they  may  be  seized 
by  his  crediton  with  like  effect.  The  risk 
usually  is  his  also,  as  the  risk  follows  the  title 
excepting,  periiaps,  such  risks  as,  where  in  the 
very  nature  of  the  property,  are  incident." 
Page  677. 

Delivery  of  an  article  at  a  fixed  price  un- 
der alternative  agreement  that  the  article  Is 
to  be  jnld  for  or  returned  at  the  option  of 
the  party  receiving  It  constitutes  a  sale. 
Oooker  r.  Ollllfer,  44  Me.  ^1.  d9  Am.  Dec. 

iia 

When  the  option  is  with  the  party  receiv- 
ing to  pay  for  or  return  the  goods  received, 
the  uniform  current  of  authority  la  Uut  such 
alternative  agreemmt  is  a  sale.  Holhrook 
V.  Armstrong,  10  Me.  81. 

In  Dearborn  t.  Tnmn,  16  Me.  IT,  3S  Am. 
Dec.  630,  It  was  hdd  that  Nason,  who  receiv- 
ed the  property  having  the  alternative  to 
return  or  pay,  the  property  paued  to  him, 
and  he  was  at  liberty  to  sell. 

In  Baswell  t.  Btcknell,  17  Me.  344,  S5  Axn. 
Dec  282,  the  party  receiving  the  article  In 
dispute  verbally  agreed  to  pay  a  certain 
price  or  return  the  same  in  a  given  time 
"The  invperty,"  said  the  court,  "in  the  thing 
delivered  passes,  and  the  remedy  of  the  fOr> 
mer  owner  rests  In  contract  It  ia  the  op- 
tion conceded  to  the  party  recelvlUK  which 
produces  this  effect" 

2.  E«ven  diould  the  nature  of  the  transac- 
tion between  plaintiff  and  Moss  be  not  that 
of  vendor  and  vendee,  there  Is  one  foct 
which  stands  out  conspicuous  In  the  record. 
Indeed,  it  is  admitted  by  the  plalntlfl  firm. 
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and  tbat  1b  tbat  the  goods  were  d^vered  by 
It  to  Moss  for  the  very  pnipose  of  r^le. 
This  fact  alone  would  aa  a  matter  of  law 
predode  recoverr  from  a  bona  fide  purchaser. 

"The  Keneral  mle  pennlttins  the  coDditiooal 
vendor,  as  for  inBtance  in  casea  where  the  sell- 
er letalna  the  title  in  the  gooda  nnlil  the  i^ice 
Is  paid,  to  recover  against  a  bona  fide  pur- 
chaser from  the  latter,  very  obviouslT  should 
not  and  does  not  apply  In  these  cases  In  which 
the  Eoodfl  have  been  delivered  to  the  conditional 
vendee  for  the  Tery  pnipose  oC  being  reeold." 
Mecbem  on  Sales,  p.  Wl. 

"M^ely  intruBting  goods  to  another,  witb- 
ont  knowledge  that  they  were  to  be  kept  on 
sale,  wonld  not  raise  an  estoppel ;  but  knowl- 
edge that  they  are  to  be  put  on  sale  and  ac- 
qoieacence  in  allowing  them  to  be  so  exposed 
is  equivalent  to  authority  to  sell  them  and 
may  well  raise  an  equitable  estoiqwi.  That  is  a 
matter  of  law  and  a  defense  now  favored  both 
at  law  and  In  equity."  LewenbeMV.  Hkts.  91 
Me.  104,  3d  AtL  4®.  64  Am.  St-ltepTm 

And  It  has  Xteea  repeatedly  held  that  a 
pledge  of  the  powin  thna  antiiorlzed  to  sell 
the  goods  may  claim  protection  as  a  bona 
fide  purchaser  to  the  extent  of  bis  lien. 
Western  Union,  etc.,  Go.  v.  Bank,  176  III. 
260,  52  N.  E.  30;  Michigan,  etc.,  Co.  v.  Phil- 
lips, GO  in.  190;  PraJl  v.  Tilt,  27  N.  J.  Eq. 
303;  WUllams  v.  Birch.  6  Bosw.  (N.  T.)  309; 
Levy  V.  Carr,  85  Hun,  289,  32  N.  T.  Supp. 
1023;  Parker  t.  Baxter,  19  Htm,  40;  Mecbem 
on  Sales,  p.  977. 

Ajid  so  any  one  who  In  the  ordinary  course 
of  basing  makes  advances.  24  A.  &  E7. 
Ena  575;  8  A.  &  B.  Bkic.  8^ 

case  of  Lallande  V.  C^wdltof,  42  La. 
Ann.  705,  7.  South.  895,  does  not  militate 
against  this  proposition,  forasmuch  as  the 
factor  in  tbat  case  to  whom  llie  goods  were 
shipped  was  authorized  to  sell  only  as  the 
agent  and  tepresentatlTe  of  the  client  and 
for  the  latter.  His  relation  to  the  latter  was 
of  ft  fiduciary  nature,  and  therefore  the  goods 
were  not  sent  to  him  under  a  conditional  or 
any  character  of  sale  at  alL  He  was  not  au- 
thorized to  sell  Hie  goods  as  his  own. 

In  the  cases  cited  supra  the  goods  were 
ddlvered  under  conditional  salss,  with  au* 
tliority,  however,  to  resell  the  same  for  the 
account  and  as  ttie  proper^  of  the  person  to 
whom  tbey  were  delivered.  No  fldndUiry  re- 
lations existed  there^  and  none  ulsts  in  the 
case  at  bar.  A  leading  case  In  which  It  is 
h61d  that  the  general  mle  p»inlttlng  the 
conditional  vendor  to  recover  against  a  bona 
fide  purchasK  from  the  latter  does  not  apply 
where  the  goods  have  been  delivered  to  the 
conditional  vendor  for  the  very  purpose  of 
being  resold  In  Smith  v.  Clews,  105  K.  Y. 
283.  11  N.  B.  632,  59  Am.  Bep.  502. 

The  opinion  In  that  case  was  delivered  by 
Peticham,  J.,  who  subsequently  became  an 
associate  justice  of  the  Supreme  Court  of  the 
United  States.  The  facts  in  that  case  are 
on  "all  fours"  with  the  facts  of  the  Instant 
case.  The  plaintiff  there  had  dellveied  to  one 
Miers  a  pair  of  diamond  earrings,  which  the 
latter  said  t»  had  a  customer  to  whom  he 
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would  sell  It,  and  for  which  he  gave  the  fol- 
lowing receipt  to  the  plaintiff: 

"New  York,  April  12,  1879.  Becelved  from 
Alfred  H.  Smith  &  Co.  by  thdr  represeutatlve, 
B.  W.  W.  Plumb,  a  pair  of  single-stone  diamond 
earrings  10^  carats  of  the  value  of  $1,400,  on 
ai^roval  to  show  to  my  customers,  said  knobs 
to  be  returned  to  A.  H.  Smith  Go.  o«  de- 
mand.   [Signed]  E3.  Miers." 

MIers  sold  the  earrings  to  Clews,  and  the 
plaintiff,  not  being  paid  for  them  by  Hlera, 
sued  Cle*8  to  be  declared  the  owner  of  the 
earrings  and  In  default  of  their  return  for 
Judgment  for  their  value.  In  the  course  of 
the  (qdnlfni,  the  court  said: 

"Having  thus  become  possessed  of  tbe  dia- 
monds, Miers,  as  has  been  stated,  sold  them 
to  defendant,  and  the  qnesticm  is:  Did  he  get 
a  good  title  as  against  plaintifE? 

"Taking  the  undisputed  evidence,  and  reading 
this  receipt  in  the  light  thereof,  we  cannot  re- 
sist tbe  conclusion  that  the  plaintiff  conferred 
upon  Miers  the  power  to  sell  the  diamonds  and, 
01  course,  to  give  a  good  title,  and  therefore  the 
court  should  hare  directed  a  verdict  for  de- 
fendant. The  plaintiffs  were  dealers  in  dia- 
monds, and  they  koew  Miers,  and  that  he  was 
engaged  in  the  business  of  diamond  dealer,  a 
seller  of  the  stones  'to  whomsoever  he  chose. 
They  had  on  former  occasions  intrusted  throngh 
their  agent  diamonds  to  Miers,  who  bad  sold 
and  accounted  for  the  proceeds  of  tbe  sale  with- 
out any  fault  being  found  so  far  as  appears 
on  account  of  lack  of  authority  to  sell. 

"They  were  informed  by  Miers  on  this  par- 
ticular occasion  that  he  had  a  customer  tor  a 
pair  of  diamond  earrings,  and  these  diamonds 
were  then  intrusted  to  Miers  by  the  plaiotiffa 
through  their  agent.  Plumb.  Upon  taking  them 
Plumb  got  the  receipt  spoken  of.  Now,  upon  these 
facts,  what  other  meaning  can  be  attached  to 
that  receipt  than  that  Miers  liad  power  to  take 
these  diamonds,  show  them  to  ois  customer, 
and,  if  approved  by  the  customer,  sell  them  to 
him?  The  fact  that  Miers  agreed  to  return 
them  to  plaintiff  on  demand  must  be  construed 
with  reference  to  the  obvious  purpose  for  which 
the  diamonds  were  Intrusted  to  him,  viz.,  that 
of  a  sale,  and,  so  construed,  tbe  plain  meaniog 
is  tbat,  if  not  already  sold,  tbe  plaintiff  had 
the  right  to  demand  a  return  of  the  diamonds, 
and  Miers  would  then  be  bound  to  return  tben. 
Tbe  information  given  to  plaintiff  by  Miers  that 
he  (Miers)  had  a  castomer  for  a  pair  of  dia- 
mond ear  knobs  Is  susceptible  of  no  other  In- 
terpretatim  than  that  he  had  a  customer  who 
wanted  to  buy  a  pair. 

"Under  such  circumstances,  what  could  a 
dealer  Id  diamonds  mean  by  intrusting  them  to 
another  dealer  who  had  a  customer  who  wanted 
to  buy  them,  and  who  came  to  this  dealer  for 
the  purp<M9e  of  being  supplied  by  him  with  the 
diamonos  of  a  kind  which  his  customer  wanted 
to  buy?  Enlightened  by  these  facts,  the  inter- 
pretation of  the  receipt  signed  by  Miers  is  an 
easy  matter.  It  can  meau  nothing  else  than 
so  authority  to  sell  tbe  stones  to  the  customer 
if  they  met  his  approval,  and,  if  not  actually 
sold  bofore  demand,  they  should  be  returned  to 
the  plaintiff  upon  demand. 

"This  conclusion  as  to  what  was  the  actual 
authority  ^vm  to  Miers  does  not  in  the  least 
affect  tbe  propriety  of  the  decision  cited  by  the 
counsel  for  the  respondents  and  In  the  opinion 
of  the  court  at  general  term  to  the  effect  that 
one  intrusted  simply  with  the  possession  of  per- 
sonal property  vitn  no  power  to  sell  or  pass 
title  cannot  give  title  to  tne  property  ^veu  to  a 
bona  fide  purchaser  for  Talue.  The  question 
here  is  simply  what  was  the  authority  with 
which  the  man  Miers  waa  clothed,  and  upon  ths 
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vndlspated  •vldence  In  tbc  cmw  we  hold  ha  waa 
tn  antbority  to  mU." 

We  bare  discussed  this  latter  view  of  the 
case  Blmplr  b>  show  that,  even  if  the  trana- 
action  between  plaintiff  and  Moss  be  not  re- 
garded as  a  contract  of  sale,  the  plaintiff 
even  then  could  not  recover. 

We  Imae  our  decision,  howeTer,  on  the  set- 
tled conviction  that  the  transaction  evidences 
a  perfect  sale  with  a  condition  subseqnent  re- 
served to  the  vendee  only,  to  rescind  the  sale 
and  return  the  goods,  and  that  under  such 
contract  the  title  to  ttie  goods  passed  to  Moes. 

For  this  reason  the  Judgment  appealed 
from  is  "affirmed."  The  case  Is  before  us 
for  a  review  of  that  Judgment  under  an  order 
granting  the  same  by  this  court. 

An  examination  of  the  testimony  in  the 
record  as  to  the  relations  between  Moss  and 
Fink,  and  the  circumstances  nnder  which 
the  latter  acquired  (as  he  declares)  owner- 
ship of  the  articles  Involved  in  this  suit 
shows  that  Moss  made  to  the  defendant  Fluk 
a  straight  sale  of  the  pair  of  solitaire  dia- 
mond earrings  described  In  the  petition  as  be- 
ing valued  at  $502.97  for  the  sum  of  $300, 
and  that  he  paid  the  price  thereof,  and  the 
same  were  delivered  to  him.  That  the  sec- 
ond pair  of  solitaire  diamond  earrings  de- 
scribed In  plaintiff's  petition  and  valued  at 
the  sum  of  $975  was  transferred  by  Moss  to 
Fink  In  payment  of  a  debt  due  by  the  former 
to  Fink  of  $062,  which  debt  owed  Ita  origin 
to  the  following  state  of  facta: 

The  plaintiff  had  delivered  to  Moss  (who 
was  a  maker  and  repairer  of,  as  well  as  a 
vendor  of,  diamonds)  a  number  of  loose  stones 
to  be  made  Into  a  pin.  Moss  made  the  pin, 
4>at,  Instead  of  delivering  It  to  Fink,  pledged 
It  to  a  man  named  Kell  for  a  loan  of  $500. 
Being  pressed  by  Fink  to  deliver  the  pin  to 
him,  Moss  acknowledged  that  he  had  pawned 
It  to  Kell  for  the  amount  stated.  Fink  call- 
ed upon  Kell  and  redeemed  the  pin  from  the 
pledge,  paying  Kell  the  $600  for  which  it 
was  pawned.  He  then  demanded  payment 
of  the  $S00  80  paid  by  him  from  Moss.  The 
latter  told  htm  that  he  had  some  Jewelry 
pledged  to  a  pawnbroker  by  the  name  of  Kor- 
itzky  for  a  loan  of  $462;  that  It  was  worth 
$975.  He  proposed  to  Fink  that  he  should 
redeem  It  from  Korltzky,  and  when  so  re- 
deemed he  (Moss)  vould  give  It  to  him  "In 
payment"  of  the  $500  which  had  been  paid  to 
Kell  and  the  $462  paid  to  Korltzky. 

The  proposition  was  accepted.  The  amount 
due  Korltzky  was  paid  him,  and  the  earrings 
under  the  agreement  to  Fink  were  delivered 
to  blm  through  a  dation  en  palenieot.  The 
pair  at  the  time  of  the  trial  was  still  in 
Fink's  possession.  The  Jewelry  so  given  in 
payment  were  the  earrings  referred  to  in 
Fink's  possession. 

This  court  holds,  under  the  stnte  of  facts 
so  shown,  that  title  passed  to  Fink  to  the 
first-mentioned  pair  of  earrings,  and  the 
JudgmMil  of  the  district  court  and  the  Court 
of  Appeal  to  that  effect  ahoukl  be  afflrmed. 


It  holds,  however,  that  the  said  SaOg- 
mmts  are  erroneous  in  so  far  as  they  rec- 
c^lzed  and  decreed  the  defendant  Fink  to  be 
the  owner  of  the  second  pair  of  solitaire  dia- 
mond earrings  referred  to  In  plaintiff's  peti- 
tion, and  that  the  said  Judgments  In  that 
respect  (under  the  recently  decided  case  of 
William  Frantz  &  Co.  v.  WInehUl  et  al.,  124 
La.  68a  SO  South.  650)  should  be  annulled, 
avoided,  and  reversed,  and  Jn<tement  render- 
ed in  favor  of  the  plaintiffs  as  prayed  for 
1^  them  for  the  recovery  of  said  second  pair 
of  solitaire  diamond  earzings  or  the  value 
thereof. 

For  the  reasons  herein  assigned.  It  Is  here- 
by ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  Court  of  Appeal  herein 
brought  up  for  review  and  the  judgment  of 
the  district  court  (which  the  Court  of  Ap- 
peal In  Its  said  Judgment  brought  up  for  re- 
view affirmed).  In  so  far  as  said  Judgments 
recognized  and  decreed  the  defendant  Jacob 
Fink  to  be  the  owner  of  the  said  second  pair 
of  earrings  described  in  plaintiffs'  petition 
and  rejected  the  prayer  of  plaintiffs'  petition 
In  respect  to  the  same,  be,  and  the  same  are 
hereby,  annulled,  avoided,  and  reversed,  and 
it  Is  now  recognized,  ordered,  adjudged,  and 
decreed  that  the  plaintiffs  William  Frantz  & 
Oo.  are  the  owners  of  the  said  second  pair 
of  solitaire  earrings  described  In  plalntUEs* 
petition  and  valued  at  the  sum  of  $976;  that 
said  pair  of  diamond  earrings  are  in  the  Ille- 
gal possession  of  Jacob  Fink.  It  Is  further 
ordered,  adjudged,  and  decreed  that  the  de- 
fendant Jacob  Fink  do  within  10  days  froui 
the  date  of  this  judgment  deliver  the  said 
pair  of  solitaire  diamond  earrings  to  the 
plaintiffs  William  Frantz  &  Co.,  and,  in  de- 
fault thereof.  It  is  ordered,  adjudged,  and  de- 
creed that  there  be  judgment  In  favor  of  the 
plaintiffs  and  against  the  said  Jacob  Fink 
for  the  sum  of  $075,  with  legal  interest  there* 
on  from  judicial  demand  until  paid. 

It  Is  further  ordered  and  decreed  that  the 
defendant  Jacob  Fluk  pay  the  costs  in  the 
district  court,  the  Court  of  Appeal,  and  this 
court  Except  as  herein  altered,  the  judg- 
ment of  the  district  court  and  that  of  the 
Court  of  Appeal  is  hereby  affirmed. 

On  Rehearing. 

PR0T08TY,  J.  Moss,  one  of  the  defend- 
ants, was  a  maker  and  repairer  of  jewelry. 
He  bad  an  office  on  the  second  floor  of  a 
bnlldlng  on  one  of  tbe  principal  streets  of 
this  city,  and  also  a  workshop  on  the  third 
floor  of  the  same  building.  What  this  office 
consisted  of,  or  what  he  kept  In  It  the  record 
does  not  show.  In  a  small  way  be  bought 
and  sold  diamonds.  The  defendant  Fink,  in 
answer  to  the  question,  "Q.  He  didn't  have 
any  store?**  answered,  "He  used  to  carry 
around  a  little  paper  of  loose  goods  all  the 
time;  yes,  sir."  From  this,  and  from  the  evl' 
dence  generally  In  the  case,  we  understand 
that  Moss  was  more  of  an  artisan — a  maker 
and  r^lrer  of  jewelry  and  diamond  arttw —  * 
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than  meRbant;  and  tbat  be'traded  only  In  a 
■mall  way  In  Jenrelry.  Tbat  be  dUI  thia,  bov-. 
ever,  was  well  known  among  tbe  trade. 

The  plaintiff  firm  baa  a  large  jewelry  ee* 
tabUahment  In  tbte  dty.  It  bad  had  aome 
deallnge  wltti  Mobs  In  a  small  way,  bad  lold 
Um  "Bome  'small  things,"  for  wbldi  be  had 
duly  paid,  when  tbe  transacttona  wUcb  have 
glTen  rise  to  the  present  controreray  took 
place. 

On  Uardi  10,  ISOS,  be  came  Into  the  store 
of  the  plaintiff  firm,  and  said  be  had  a  cns- 
tomer  for  a  pair  of  diamond  earrings,  and 
aifted  plaintlfl  to  let  him  have  the  goods  to 
show  to  his  custom^;  and  again,  on  April 
4, 1906,  he  came  with  another  similar  request 
Cor  another  pair  of  diamond  earrings;  and 
both  times  plaintiff  compiled  with  his  re- 
quest. * 

A  material  point  in  the  case  is  as  to  what 
were  the  terms  and  conditions  on  which  the 
two  pairs  of  earrings  wwe  thns  pot  in  the 
poSBCoaloD  of  Moss.  The  only  witness  on  that 
point  is  the  sailor  member  of  tbe  plaintiff 
firm,  and  bis  testimony  is  accepted  as  true. 
He  says  that  be  fixed  a  price  on  the  earrings, 
and  let  Moss  have  them  on  the  condition  that 
he  sbonid  either  retnm  them  or  pay  the  price; 
that  he  did  not  sell  them  to  him,  but  find 
Ibe  price  low  oiongh  for  bim  to  make  a  profit 
in  edllng  them  to  suae  one  ds&  On  both  oc- 
casions  the  witness  put  this  price  on  a  piece 
of  paper,  and  banded  it  tcf  Moss,  and  made 
a  memorandnm  for  himself  of  wlut  goods  be 
had  thns  intmsted,  and  of  tbe  price  set  on 
them.  Ttals  price  was  9B02  en  tl^  first  pair, 
and  $970  on  the  second. 

No  time  seems  to  baTO  bem  fixed  within 
which  Moss  shonld  retnm  the  goods  or  pay 
for  them,  and  tbe  eridoiGe  does  not  show 
what  was  contemilated  in  tbat  r^pard.  It 
d<ies  abov,  iKmerer,  tbat  platntlffB  made  in- 
quiries of  Moss,  and  vere  told  that  his  cns- 
tomns  were  ^1  ddiberatlng. 

Aa  a  matter  of  fact,  be  had  taken  tbe  first 
pair  of  earrings  on  the  day  after  be  got  them 
to  the  pawnbroker's  shop  of  the  defendant 
Fink  and  sold  them  to  blm  fbr  9300.  This 
ms  9202  leas  than  the  low  price  set  npon 
Oiem  by  plaintiff. 

The  second  pair  of  earrings  be  idedged  at 
tiie  pawnbroker^  shop  of  one  Koritsky  for 
f465k  Tbe  date  of  thla  pledge  is  wt  idiown. 

Jn  the  early  part  of  February  tbe  defend* 
ant  Fink  had  bought  some  small  loose  dia- 
monds of  Moea.  and  had  1^  In  bla  hands  171 
■nmll  diamonds  to  be  set  in  a  pin  or  brooch. 
WhSe  the  work  was  in  progress.  Fink  k^t 
an  eye  on  hta  171  diamonds.  In  one  place  be 
■ays  tliat  he  went  to  Moss*  shop  every  day; 
at  another  place  he  aays  that  he  wmt  once  or 
twice  a  weA.  After  the  pin  had  been  an>ar- 
ently  completed.  Moss  woidd  not  give  it  up, 
saying  there  was  still  somedilng  to  be  done 
to  It  He  had  already  been  paid  tbe  price 
agreed  on  for  doli«  tbe  work,  9110.  The 
pin  was  worth  91«fiQa  Fink  had  called  at 
Moss*  abop  on  several  consecntlve  daya  to  de- 


mand the  pin  and  not  found  blm  In,  when, 
determined  to  have  the  pin,  he  sou^t  him 
out  at  bla  house;  and  Moss  then  acknowl- 
edged that  he  bad  pledged  the  pin  at  tbe 
shop  of  one  for  9SO0k  He  at  the  same 
time  said  that  he  owned  a  pair  of  diamond 
earrings  worth  9075,  which  be  had  pledged 
to  Koritsky  for  9M6,  and  that  Fink  could 
have  than  If  he  would  redeem  them  and  pay 
the  9900  to  Sell  In  redeiiq[)tion  of  tbe  ptn. 
Thla  Fink  agreed  to  do,  and  on  tbe  same  day 
did  da 

On  the  evening  of  that  day,  April  28th,  a 
Saturday,  Moss  came  to  plaintiff  with  a  story 
that  two  armed  men  had  come  to  bla  shop 
and  robbed  him  of  the  diamonds.  Plaintiff 
did  not  believe  him  and  had  blm  amsted. 
and  at  once  Institnted,  with  tbe  aid  of  de- 
tectives, a  search  among  the  pawnbrokers' 
shops  of  the  dty.  On  the  first  visit  to  tbe 
shop  of  the  d^mdant  Fink  be  denied  that 
he  had  bad  any  dealings  with  Bloas.  Wboi 
Moss  saw  tbat  bis  tale  of  robbery  would  not 
bold,  he  confessed ;  and  Fink  also,  on  the  sec- 
ond visit  to  his  shop,  adcnowledged  bis  trans- 
actitms  with  Moss,  and  offered  to  restore  the 
goods  on  being  relmborsed  the  several  sums 
whldi  he  bad  paid  out,  namely,  the  9300  to 
Moss,  the  9466  to  Koritsky,  and  tbe  9B00  to 
Kell. 

Plaintiff  then  brought  this  suit  against 
Fink  and  Moss,  denundtng  in  tbe  alternative 
a  return  of  tbe  goods  or  payment  of  the  price 
set  upon  them. 

Moss  made  no  defense.  Fink  contends  that 
the  transactions  betwem  Moss  and  the  plain- 
tiff were  sales;  tbat  Moss  became  owner  of 
tbe  goods,  and  could  convey  a  valid  title  to 
tbem;  that,  at  all  events,  the  plaintiff  firm  Is 
eatoj^eA  in  (he  prauises.  because  It  clothed 
Moss  with  tbe  indicia  of  ownoidiip^  thereby 
enabling  blm  to  commit  the  fraud;  and  that, 
whenever  one  of  two  Innocent  persons  must 
suffer  by  the  acts  of  a  third,  he  who  enables 
such  persm  to  occasioa  the  loss  must  sus- 
tain It 

The  question  of  Pettier  Moss  became  the 
owner  of  the  goods  or  not  depends  upon  what 
wu  the  agreement  of  tbe  parties.  Tbe  paiv 
ties  had  a  perfect  right  to  make  any  agree- 
ment tb^  chose  in  that  regard.  The  righte 
conferred  npon  Mott  by  tliat  agreement  wwe: 
(1)  To  become  owner  ot  the  goods  on  payli« 
the  price  set  npon  tbem;  (2)  to  sdl  the  goods 
to  some  one  dse  at  a  cath  price  of  not  less 
than  that  set  upon  tbem.  1%e  right  was  not 
conferred  upon  blm  to  buy  tbe  goods  on  a 
credit;  or,  in  other  words,  to  become  debtor 
to  plaintiff  for  tbe  price  of  the  gooda.  What- 
ever money  he  rec^ved  from  tbe  person  be 
sold  tbe  goods  to  was  to  be  plainUfrs  money: 
and.  If  he  Allied  to  account  for  it,  he  vrould 
be  criminally  responsible.  The  goods  wwe 
not  sold  to  blm.  and  the  only  way  in  wbldi 
he  could  become  the  owner  of  ttiem  was  ty 
paying  cash  for  them.  By  tide  terms  of  the 
arrangement  Moss  conld  not  sell  tbe  goods 
on  a  credit  Either  the  goods  or  the  mon^ 


Digitized  by  Google 


138 


62  ^K>]DTHERN  BBPORTBB. 


would  have  to  be  in  Us  hands,  to  be  dellT- 

ered  to  plaintiff. 

The  goods  not  having  been  gold  to  Moas, 
lie  could  transfer  no  title  to  them.  Nemo 
plus  In  alium  transferre  potest  quam  Ipse 
habet   6  Cyc.  207;  24  A.  &  E.  B.  1168. 

The  learned  counsel  for  the  defendant 
Fink  contend  that  the  transaction  was  of  the 
kind  known  at  common  law  as  "sale  and  re- 
turn," and  the  Court  of  Appeal  took  that 
view.  We  r^reat,  the  nature  of  a  transac- 
tion Is  what  the  parties  agree  that  It  should 
be;  and  the  distinct  agreement  In  this  case 
was  that  the  goods  were  not  sold,  or  agreed  to 
be  sold,  on  a  credit  to  Moss,  bat  that  the 
only  way  he  could  become  the  owner  of  them 
was  by  paying  cash  for  them.  For  the  dis- 
tinction between  such  an  agreement  and  what 
is  commonly  known  as  "sale  and  return,"  see 
Sturm  V.  Boker,  150  U.  S.  823,  14  Sup.  Ct 
99,  87  E]d.  1099,  and  note;  Sturterant  t. 
Dngan,  106  Md.  687,  68  AU.  351,  14  Am.  ft 
Eng.  Ann.  Gas.  679. 

Before  passing  to  the  conddwatlcm  of  how 
far  plaintiff  may  be  estopped,  we  will  note 
that  the  law  of  agency  can  play  no  part  In 
this  case.  Moss  had  no  mandate  to  sell  the 
goods  at  less  than  the  price  set  upon  them, 
and  still  less  had  he  any  mandate  to  glre 
them  in  payment  of  bis  debts.  And  Fink 
did  not  deal  with  him  as  the  agent  of  the 
plaintiff  firm,  but  as  the  owner  of  Uie  goods. 

Coming  to  a  considwation  to  the  estoppel, 
it  is  a  plain  proposition  that  the  mere  pos- 
session of  movable  property  Is  not  such  In- 
dicium of  ownership  as  will  enable  the  pos- 
sessor to  convey  a  good  title  as  against  the 
tme  owner.  If  It  did,  the  borrower  or  hirer 
of  a  horse  could  validly  sell  It.  The  owner 
must  have  done  something  more  than  merely 
confide  the  possession  of  his  property  to  the 
possessor  before  the  latter  can  sell  it  or  cre- 
ate a  lien  upon  It  He  must  have  to  some 
extent  accredited  the  title  of  the  possessmr— 
dothed  him  with  more  prmonnced  indicium 
of  ownership  than  mere  possession. 

This  may  be  done  in  various  ways,  and 
one  way  would  be  what  the  plaintiff  firm 
did  in  this  case,  namely,  consent  that  a  veu- 
Aee  of  Jewelry  exhibit  the  jewels  as  part  of 
his  stock  of  goods«  or  as  belonging  to  him. 

"If  a  wine  merchant  be  left  In  posaession  of 
wibe,  the  fair  inference  is  that  it  is  his  own, 
and  a  peraon  may  be  justified  '  in  advancins 
money  upon  the  security  of  it."  Per  Bramwell, 
Lu  J.,  In  Meggy  v.  Imperial,  3  Q.  B.  D.,  717. 

The  decision  in  Conner  v.  Hill,  6  La.  Ann. 
7,  is  founded  upon  estoppel,  agency,  and  rat- 
ification. From  the  facts  as  stated,  the 
grounds  of  estoppel  do  not  appear;  but  the 
writer  of  the  present  opinion  knows  that  the 
flatboats  coming  down  the  Mississippi  river 
before  the  War  loaded  with  western  produce 
were  for  sale,  and  that  usually,  If  not  always, 
those  in  charge  of  them  had  authority  to 
s^;  80  that  Anderson,  who  was  in  charge 
of  the  flatbwit  in  that  case,  had  more  than 
mere  possession.  He  had  a  possession  which. 


according  to  custom,  was  accompanied  by 
the  power  to  etSL  Ttob,  the  owner  had  not 
consented  to  hie  being  thos  <dotliea  with 
parent  aatlwrity  to  sell,  but  hia  aon.  and 
agent  liad  done  so  for  him.  It  was 
this  the  court  most  have  founded  the  estop- 
pel, in  80  far  as  the  decision  is  based  on  ee- 
toppeL 

True,  Ifoes  was  more  of  an  artisan  than 
merchant;  bnt  It  was  in  his  character  of  mer- 
chant that  both  plaintiff  and  Fink  dealt  with 
him.  naintiff  consented  that  he  should  ex- 
hibit the  earrings  to  his  customers  aa  be- 
longing to  him,  and  that  he  should  do  eo 
in  his  quality  at  a  trader  in  jewelry.  Fink, 
knowing  him  to  be  a  trader  in  Jewtis,  was 
Justified  in  baying  from  liim.  It  tollows 
from  this  that  Flnlc  acquired  a  good  tiUe  to 
the  first  pair  of  earrings.  Although,  we  most 
say,  that  the  great  dteparity  In  price  gives 
some  room  for  so^ldon  evoi  as  to  that  pair 
of  earrings. 

With  respect  to  the  eeoond  pair,  Fink  is 
not  in  a  portion  to  invc^  equitable  eatx^ 
p^.  For  him  to  be  in  a  potf  tlon  to  do  so.  It 
would  be  necessary  that  he  shouU  "not  only 
have  been  deetltnte  of  knowledge  at  ttie  real 
facts,  bat  alionld  also  have  been  vrlthont  con- 
venient or  ready  means  of  acqalrlng  aoek 
knowledge."  16  Cyc.  789.  And  he  must 
have  been  led  to  change  his  portion  for  the 

worse.   16  Cyc.  722. 

> 

"Notice  Is  to  be  distinguished  from  knowledge, 
and,  If  the  buyer  has  notice  of  facts  which  would 
put  a  reasonably  prudent  man  upon  inquiry 
which  would  have  lesulted  in  the  ascertainmeat 
of  the  adverse  interest  sought  to  be  enforced 
against  him,  he  will  be  deemed  to  have  taken 
with  notice,  and  cannot  assert  tbe  rights  of  a 
bona  fide  purchaser."   26  A.  ft  B.  B.  1175. 

In  so  far  as  the  earrings  were  taken  in  re- 
imbursement of  the  (500  which  Fink  had  to 
pay  to  Keil  for  redeeming  his  pin,  bis  posi- 
tion was  not  changed  for  the  worse,  since 
that  amount  would  have  had  to  be  paid  to 
Keil  even  if  Moss  had  never  had  possession 
of  the  earring  and  since  It  Is  not  pretend- 
ed that  he  was  deprived  of  any  recourse 
which  he  would  otherwise  have  had  against 
Moss.  As  to  the  drcumatancee  under  which 
one  who  has  received  property  In  payment  of 
an  antecedent  d^  may  be  considered  to 
have  parted  with  valne^  see  26  A.  ft  B.  B. 
1171,  1173. 

By  the  time  Fink  came  to  deal  with  Moss 
for  this  second  pair  of  earrings.  Moss  bad 
become  utterly  discredited.  He  vraa  a  con- 
fessed embezzler.  He  was  no  longer  a  mer- 
chant or  trader  having  valuable  goods  for 
sale,  but  was  a  diamond  setter  who  had 
pledged  the  goods  of  his  empl<^er  and  stood 
under  the  necessity  of  confessing  his  crime 
because  of  his  Inability  to  redeem  the  pledge. 
He  was  not  a  merchant  t^^lng  to  edl  goods 
out  of  his  stock,  but  at  best  an  ex-m«rdiant 
who  xras  proposing  to  the  peraon  whose  prog^- 
erty  he  had  embezzled  that  the  latter  slwald 
rescue  from  the  pawnbroker's  shop  a  oer- 
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tain  pteco  at  pn^ertr  uA  pay  hlnudf  oat 
of  fbB  marsin  between  nine  of  tlw  tblng 
■nd  the  amoont  for  wbldi  It  stood  hedged. 
Fink  tSBtlfles  that  he  had  lost  confidence  In 
BI08B  and  would  not  trust  talm  ont  of  lils 
tight  with  the  9405  for  redeeming  the  ear- 
rlnga  from  KatitAy.  The  iwA  ItBelf.  well 
known  to  Fink,  that  Hoes  was  a  diamond 
sett»,  to  whom  valnable  Jewelry  was  likely 
to  be  intrusted  by  third  persons,  was  In  It- 
•df  snffidait  to  put  Fink  upon  Inquiry.  We 
cannot  faaip  thinking  that  Fink  was  a  will- 
ing Tlctim,  and  that,  If  It  had  not  been  for 
the  diance  of  getting  back  bis  9500,  he  would 
have  dealt  with  Moss  with  a  good  deal  less 
of  confidence. 

As  to  this  H65,  we  pot  our  dedslw  dis- 
tinctly on  the  ftct  that  the  earrings  were 
not  acquired  from  a  merchant  haTlng  th«n 
for  sale  to  the  public  generally,  but  wwe  re- 
deemed from  a  pawnbroker's  shop  at  the  re* 
qoest  of  an  embezzler  as  a  means  of  settle- 
ment for  the  embeszlement 

It  is  therfore  ordered,  adjudged,  and  de- 
creed that  our  former  decree  be  reinstated 
and  made  the  Judgment  of  this  court 


DAVIDSON  et  al.  t.  DA  Via 
(Snpxeme  Court  of  Florida,  Division  B.  April 
2,  1910.) 

(SffUabva  by  the  Court.) 

USDBT  ({  32*)  —  What  CoNSTiroTES  —  Cash 
AND  CBEorr  Price  fob  Goods  Sold. 

Uiury  can  only  attach  to  a  loan  of  money 
or  to  the  forbearance  of  a  debt  On  a  contract 
to  Mcnre  the  price  or  value  of  work  and  labor 
done,  or  to  be  done,  or  of  proi>erty  sold,  the  con- 
tractingr  {tarties  may  agree  upon  one  price  if 
cash  be  paid,  and  upon  as  laige  an  addition  to 
the  cash  price  as  may  suit  themselves  If  credit 
be  given;  and  it  is  wholly  immaterial  whether 
the  enhanced  price  be  ascertained  by  the  simple 
addition  of  a  InmpinK  sum  to  the  caah  price,  or 
by  a  percentage  thereon.  In  neither  case  is  the' 
transaction  nsnrions.  It  is  neither  a  loan  nor 
the  forbearance  of  a  debt,  bat  simply  the  con- 
tract  price  of  work  and  labor  done,  or  of  prop- 
erty sold ;  and  the  difference  between  cash  and 
credit  in  each  cases,  whether  6,  10,  or  20  i>er 
cent,  most  be  left  exclusively  to  the  contract 
of  the  parties,  and  no  amount  of  difference,  fair- 
ly agreed  open,  can  be  considered  illegal.  The 
difference  between  the  cash  and  the  credit  price 
on  a  sale  of  property  may  be  pnt  into  the  form 
of  interest  on  a  note  given  for  the  purchase 
price  without  violating  the  osury  law,  although 
tfae  per  cent  agreed  Is  greater  than  the  lawful 
rate  of  interest 

(Dd.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  iS  76-77;  Dec  Dig.  |  32.*] 

Appeal  from  Circuit  Court,  Santa  Bosa 
County;  J.  B-  Wolfe,  Judge. 

Bill  by  J.  W.  Davis  against  W.  M.  David- 
son and  Ida  Daridson.  Decree  for  complain- 
ant, and  defendants  appeaL  Affirmed. 

T.  F.  West,  for  appellants.  Danlfd  Camp- 
bdl  &  Son,  for  app^ee. 

TAYDOB,  J.  The  appellee  filed  his  blU 
for  the  foreclosure  of  a  mortgage  In  the  <dr- 
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colt  oonrt  et  Santa  Bosa  connty;  the  mort- 
gage bebig  given  to  secure  the  payment  of 
a  note  for  |1,687J!0,  payaUe  12  months  after 
date»  to  bear  Interest  after  maturity  at  the 
rate  of  12^  per  cent  per  The  de- 

fendants answered  the  billt  alleging  that  the 
said  note  was  nsnrious  In  this:  That  the 
amount  really  due  by  them  to  the  original 
payee  in  said  note  wu  the  sum  of 
and  that  tlw  emess  of  $187.00  over  aald  snm 
of  91,500  was  added  to  said  note  ss  interest 
thereon  from  the  date  of  said  note  for  one 
year  thence  next  ensuing,  which  they  aver 
was  at  the  rate  of  12%  pw  cmt  per  annum, 
and  was  nsnrious,  Testlnumy  was  taken, 
and  upon  the  testimony  the  court  below  ren- 
dned  a  decree  for  the  principal  sum  of  91,- 
esjJIO,  without  any  interest  aftor  maturity 
of  said  note,  and  for  attorney's  fees  for  the 
foreclosure  of  the  mtvtgage,  and  for  costs. 
From  fills  decree  the  defendants  below  hare 
taken  their  appeal,  and  assign  the  said  de- 
cree as  error. 

The  evidoice  In  the  case  shows  that  there 
was  no  loan  of  money  by  the  mortgagee  to 
the  mortgagors,  and  tiiat  no  Indebtedness  be- 
tween them  existed  at  the  time  of  the  giving 
of  said  note  and  mortgage,  but  tha^  the 
original  mortgagee  being  the  owner  of  a 
tract  of  land  In  -Santa  Bosa  county  that  the 
mortgagor  desired  to  purchase,  the  said  ven- 
dor was  willing  to  sell  the  same  for  cash  at 
the  sum  of  $1,500;.  but  the  vendee  not  being 
able  to  pay  said  sum  of  $1,500  In  cash,  and 
desiring  12  months'  time  within  which  to 
make  payment  for  said  land,  the  vendor 
agreed  to  give  him  such  extension  of  time, 
provided  he  would  at  the  end  of  said  12 
months  pay  him  $1.6S7.S0,  instead  of  $1,500 
(the  cash  price  asked) — the  said  excess  In 
the  price  agreed  to  be  paid  over  the  cash 
price  asked  being  equivalent  to  Interest  on 
the  cash  price  asked  at  the  rate  of  12^^  per 
cent,  per  annuni. 

The  law  Is  well  settled  that  usury  can  only 
attach  to  a  loan  of  money,  or  to  the  forbear- 
ance of  a  debt,  and  that  on  a  contract  to  se- 
cure the  price  or  value  of  work  and  labor 
done,  or  to  be  done,  or  of  property  sold,  the 
contracting  parties  may  agree  upon  one 
price  If  cash  be  paid,  and  upon  as  large  an 
addition  to  the  cash  price  as  may  suit  them- 
selves If  credit  be  given;  and  It  is  wholly 
immaterial  whether  the  enhanced  price  be 
ascertained  by  the  simple  addition  of  a  lump- 
ing sum  to  the  cash  price,  or  by  a  percentage 
thereon.  In  neither  case  Is  the  transaction 
usurious.  It  Is  neither  a  loan  nor  the  for- 
bearance of  a  debt,  but  simply  the  contract 
price  of  work  and  labor  done  and  property 
sold;  and  the  difference  between  cash  and 
credit  In  such  cases,  whether  6,  10,  or  20  per 
cent,  must  be  left  exclusively  to  the  contract 
of  the  parties,  and  no  amount  of  difference 
fairly  agreed  upon  can  be  considered  illegaL 
Webb  on  Usnry,  par.  72;  West  t.  Belches, 


•For  othv  nam  Ms  sams  t^lo  and  Mctlon  NTTMBBB  la  Dec.  A  Am.  Dies.  1807  to  dat%  A  Rvporter  CadnM 
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B  Ifviiif.  (Va.)  187;  Oarritr  t.  Crlpp,  4  Bazt 
^'eiUL)  86;  Blown  Oftrdner,  4 1«a  (Tam.) 
146;  Bnffner  t.  Hogg,  1  Black  (U.  S.)  IIS^ 
17  L.  Ed.  88.  Or  as  flie  rule  la  ttated  In 
First  Nat  Bank  of  Jobnson  Gltj  t.  Mann, 
M  Tom.  17,  27  8.  W.  lOlS,  27  L.  B.  A.  665: 
"The  difference  between  the  cash  and  the 
credit  price  on  a  sale  of  property  may  be 
put  into  tlie  form  of  interest  on  a  note  given 
for  the  purchase  price  without  violating  the 
usury  law,  although  the  pbc  cenL  agreed  up- 
on Is  greater  than  the  lawful  rate  of  inter- 
eat"  Roger  V.  O'Neal.  88  W.  Ta.  109^  10  S. 
IL  875,  6  L.  R.  A.  Graeme  v.  Adams, 
28  Orat  (Ya.)        14  Am.  Bep.  ISa 

Under  the  law  as  stated  there  was  no  usu- 
rious taint  in  tlie  note  herein  sued  upon, 
and  the  court  below  committed  no  error  In 
the  decree  roidered,  and  the  same  is  hereby 
affirmed,  at  the  ewt  of  the  appellants. 

HOCKGR  and  PABEHILL,  JJ.,  concur. 

WHITFIBLD,  O.  J.,  and  SHACKLBFOBI) 
and  OOCKRELL,  JJ.,  concur  In  the  opinion. 


JONES  V.  UOBQAN  et  aL 
(Supreme  Court  of  Florida,  Division  B.  April 

2,  1910.) 

(Sytlttbtu  by  the  Court.) 

1.  JUDGUBNT  <S  713*)— BBS  JUDICATA— QUES- 
TIONS DriBBUINBD. 

The  plea  of  res  judicata  applies  to  eveiy 
objection  urged  In  a  aecond  eait,  wbeo  the  objec- 
tion was  open  to  tbe  party  within  the  l^tliiute 
scope  of  toe  pleadings  of  tlie  former  on^  and 
miglit  have  been  pieaented  In  It 

[Ed.  Note.— For  otiui  cases,  see  Judgment 
Cent  Dig.  1 1241 ;  Dee.  Digri  713.*] 

2.  JuDQMENT  (I  713*)— Bn  Judicata- Mat- 
TBBS  Which  Might  havk  bkui  Iztioaisd. 

In  an  action  upon  the  same  ciaim  or  de- 
mand, tbe  former  adjudication  concludes  parties 
and  privies,  not  only  as  to  every  matter  offered 
and  received  to  sustain  or  defeat  the  claim,  but 
also  as  to  every  matter  which  might  and  should 
have  been  litigated  in  the  first  suit 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  1241 ;  Dec.  Dig.  i  713.*] 

Appeal  from  Circuit  Courts  De  Soto  Coun- 
ty; W.  8.  Bullock,  Judge. 

Bill  by  John  L.  Jones  against  0.  0.  Morgan 
and  others.  Decree  for  defendants,  and  com- 
plainant appeals.  Affirmed. 

Treadwell  ft  Treadwell,  for  appellant  J. 
W.  Burton  and  H.  S  Hampton,  for  appellees. 

7ATL0B,  J.  nils  is  the  second  appear- 
ance of  this  litigation  in  this  conrt.  For  a 
complete  statement  of  the  facts,  see  the  case 
of  Morgan  v.  Jones,  52  Fla.  S48.  42  South. 
242.  Since  tbe  mandate  of  this  court  In  the 
case  was  sent  to  the  conrt  below,  that  omit, 
in  obedience  to  said  mandate,  entered  Its  de- 
cree of  final  dismissal  of  the  complslnanfa 
bill.  Since  that  time  the  same  complainant 
Id  the  former  bill,  John  L.  Jones,  has  again 


filed  another  bill  In  the  dicnlt  court  of  De 
Soto  county  against  the  same  defendants, 
O.  0.  Morgan  and  Hlltcm  S  Hampton,  for 
Identically  the  same  canae  of  acUim,  and 
praying  the  same  relief  as  in  his  first  or 
formw  bill,  adding  to  tbe  last  bill  one  EL  J. 
Begister  as  a  new  parly  dtfendant  To  this 
last  bill  the  d^endants  have  interposed  tbe 
plea  of  res  judicata.  This  plea  was  anstaln- 
ed  t)y  the  conrt  below,  and  Oie  eomplainant^a 
new  bill  was  dismissed,  and  from  this  decree 
the  complainant  appeals  to  thla  conrt  aarign- 
ing  said  decree  as  error. 

There  was  no  error  here.  The  new  bill 
involves  Identically  the  same  subject^iiatter 
and  Issues  as  did  the  former  bill,  and  la  be- 
tween the  same  parties,  with  the  exception 
of  ttie  new  d^endant  El  J.  Begister;  and 
he  is  shown  to  be  in  privity  with  tlie  two 
defoidanta  In  ttie  former  bill,  being  a  pur- 
chaser of  tbe  property  In  controversy  from 
them  since  the  adjudication  of  the  former 
case.  Some  additional  facts  are  alleged  In 
the  last  bill  that  were  not  contained  In  the 
former;  but  all  such  matters  might  have 
been  alleged  and  litigated  therein,  and  are 
not  sufficient  to  overturn  the  propriety  of 
the  former  disposition  of  the  cause.  Tbe 
plea  of  res  Judicata  applies  to  every  objec- 
tion urged  in  a  second  suit  when  the  objec- 
tion was  open  to  the  party  within  tbe  legiti- 
mate scope  of  the  pleadings  of  the  former 
one,  and  might  have  be^  presented  In  It 
Herman's  Law  of  Estoppel,  p.  179. 

In  an  action  upon  the  same  claim  or  de- 
mand, the  former  adjudication  concludes  par- 
ties and  privies,  not  only  as  to  every  matter 
offered  and  received  to  sustain  or  defeat  the 
claim,  but  also  as  to  every  matter  which 
might  and  should  have  been  litigated  In  the 
first  suit  24  Am.  &  Eng.  E^cy.  Law  (2d 
Ed.)  p.  714. 

The  decree  of  the  court  below  In  said 
cause  is  hereby  affirmed,  at  tlie  costs  of  tbe 
appellant 

HOCKER  and  PABEHILL,  JJ.,  concur. 

WHITFIEIJ>.  C.  J.,  and  SHACKLEFORD 
and  COCEBELL,  JJ..  concur  in  the  opinion. 


LA  FATBTTB  LAND  CO.  v.  CASWELL  et  al. 
(Supreme  Court  of  Florida,  DivMmi  B.  April 
2, 1910.) 

(8vUahu»  hp  the  OowL) 

1.  Equitt  (i  233*)— Deuurree  to  Biix. 

A  Keneral  demurrer  to  an  entire  bill  for 
want  of  egaity  should  be  overruled,  where  the 
ease  made  by  the  bill  eDtitles  the  complainant  to 
any  snbstantlal  relief  In  a  court  of  equity. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  I  fiOe;  Dec  Dig.  S  238.*] 

2.  Evidence  {|  452*)— Convetance  to  Fiem— 
Parol  Evidence. 

A  deed  made  to  a  flna  by  the  firm  name, 
instead  of  the  iadlvidnal  memben  of  the  firm. 


*ror  oUtw  cases  ssa  ssms  topio  uA  ssctloB  MIIllBEa  In  Dec.  A  Am.  Diss.  1W7  to  4al«,  *  Reportsr  laatatg 


Digitized  by 


Google 


FUl) 


OOLSON  r.  BOTETT. 


141 


]■  Dot  for  that  reasMi  void.  It  li  a  latent  am- 
blgQitT,  that  may  be  explained  and  nipplied  by 
parol  testimooy. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Gent.  Die.  H  2008-2101;  Dec.  Dig.  |  462.*] 

Appeal  from  Circuit  Court,  Taylor  County; 
B.  B.  Palmer,  Judge. 

BiU  by  John  S.  CasweU  and  L.  A.  Knight 
against  the  La  Fayette  Land  Company.  De- 
4!ree  for  complainants,  and  d^endant  ap- 
peals. Affirmed. 

Hendry  A  McKlnnon,  for  appellant.  Har* 
dee  ft  Bntler,  for  appellees. 

TAYLOB,  J.  Tbe  appeUees  filed  their  biU 
Id  eqnl^  In  the  circuit  court  of  Taylor 
coaotf  againat  tlie  appellant  tor  the  remoral 
of  cloads  npon  their  title  to  the  standing  tim- 
ber growing  apon  divers  landa  in  said  conn- 
ty,  and  to  enjt^  the  appellant  from  trespass- 
tog  thereon  and  from  harassing  the  com- 
plainants with  divers  allcw^ed  TioaUons  snits 
at  law  in  which  It  Is  alleged  the  appellant 
baa  nndertaken  to  seize  the  timber  cut  from 
said  lands  by  the  appellees.  To  the  bill  the 
defendant  below  Interposed  a  demurrer  on 
the  following  groonda: 

(1)  There  is  no  eqnitr  In  the  bill. 

(2)  The  bill  shows  that  complainants  have 
an  adequate  remedy  at  law. 

(3)  The  bill  shows  that  the  question  at  title 
to  said  property  Is  being  litigated  In  an  ac- 
tion at  law. 

(4)  The  bill  states  ccmcluslons,  and  does  not 
set  out  the  facts  showing  that  a  reasonable 
time  haa  expired. 

@)  The  bill  alleges  facts  that  tend  to  vary 
and  contradict  the  terms  of  a  written  instru- 
ment mtOec  aeal. 

(0)  The  bill  sets  up  a  contract  In  relation 
to  said  timber,  made  prior  to  and  contempo- 
raneoDsly  with  the  said  written  instrument 
under  sesl,  and  in  terms  contrary  thweto. 

nils  d«nurrer  was  overruled  by  the  chan- 
cellor, and  from  tills  ordor  the  defendant  be* 
low  appeals  to  this  court,  assigning  said  or- 
as  error.  There  was  no  error  in  this 
ruling. 

It  ta  well  settled  hare  that  a  general  de- 
marrer  to  an  entire  bill  for  want  of  equity 
sbonld  be  overruled,  where  the  case  made 
"by  the  Mil  mtitles  complainant  to  any  sub- 
stantial relief  in  a  court  of  equity.  Louis- 
Tllle  ft  N.  B.  Co.  V.  Gibson,  43  Fla.  316,  31 
Scmth.  230.  We  think  tbe  bUl  sets  op  a 
good  ground  for  equitable  relief  in  its  efFort 
to  ronore  clouds  from  the  complainants' 
title,  as  well  also  as  in  its  prayer  for  injunc- 
tion. It  is  contended  here  that  the  conv^- 
ance  under  which  the  complainants  dalm 
tlUe  Is  void  because  no  grantees  are  named 
tlwreln.  This  contention  is  baaed  upon  tbe 
fact  that  the  deed  under  which  the  com- 
plainants claim,  attached  as  exhibit  to  their 
bill,  is  made  to  Caswdl  and  Knight,  of  Tay- 
lor coimty,  WlM^  as  grantees,  without  giv- 


ing ^tber  ot  their  Christian  nanua.  This 
does  not  render  said  deed  void. 

A  deed  made  to  a  firm  by  the  firm  name^ 
Instead  of  the  individnal  members  of  the 
firm,  is  not  tor  that  reason  void.  It  Is  a 
latent  ambiguity,  that  may  be  aqilained  and 
supplied  by  paroL  Murray,  Ferris  ft  Ca  v. 
Bladcledge^  71  N.  O.  492;  Wallcer  v.  HUler, 
189  N.  C.  448,  52  S.  E.  125,  1  Ll  R.  A.  (N.  8.) 
167,  111  Am.  St  Bep.  805;  Morse  v.  Carpen- 
ter, 19  Vt  618;  1  Jones  on  Law  of  Real 
Property  in  Conveyancing,  par.  244,  and 
cases  there  cited. 

The  order  of  tiie  court  below  in  said  cause 
is  hereby  affirmed,  at  the  cmt  of  tlw  appel- 
lant 

HOOKER  and  PARKHILL,  JJ.,  concur. 

WHITFIBU),  C.  J.,  and  8HACELEF0RD 
and  COCKRSHiL,  JJ.,  roncnr  in  the  opinion. 


G0L80N  et  al.  v.  BOYETT  et  al. 
(Supreme  Court  of  Florida,  Division  B.  April 

2,  1910.) 

(8vUahu$  by  the  Court.) 
Appeal  ard  SSbsob  <|  113S*)— Bxvzbw— Ar- 

riBHANCX. 

Where  a  bill  In  eqnlty  for  qpeci6c  perform- 
ance of  a  contract  for  the  conveyance  of  land 
sets  ap  a  proper  case  for  each  specific  perfonn- 
ance,  and  the  proofs  sustain  tbe  allegations  of 
the  bill,  a  decree  awarding  such  specific  per- 
formance will  be  affirmed  by  tbe  appellace  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  1135.*] 

Appeal  from  Circuit  Court;  Santa  Rosa 
County ;  J.  E.  Wolfe,  Judge. 

BiU  by  Margaret  Annette  Boyett  and  oth- 
ers, by  their  next  friend,  J.  E.  Boyett  against 
L.  P.  Golson,  admlnlstraUtf,  and  others.  De- 
cree tor  complainants,  and  defoidants  appeaL 

T.  F.  West  for  appellants.  Daniel  Camp- 
bell &  Son,  for  ai^Uees. 

TAYLOR.  J.  This  is  the  second  appeal  In 
this  case.  See  Maloy  v.  Boyett  et  al.,  S3  Fla. 
96(^  43  South.  213.  On  the  former  appeal  va- 
rious defects  in  the  bill  of  complaint  were 
pointed  out,  and  tiie  decree  of  tbe  court  be- 
low was  reversed,  with  directions  for  leave 
to  tbe  complainants  to  amend  their  bill  for 
the  specific  performance  of  a  contract  to  con- 
vey realt7<  The  complainants  accordingly 
amended  their  said  bill,  and  upon  tbe  testi- 
mony taken  tbe  court  below  rendered  a  decree 
In  favor  of  the  complainants,  adjudging  that 
the  alleged  contract  between  the  said  partleti 
should  be  specifically  performed.  Tbls  decree 
tbe  deftadants  below  bring  here  for  review  by 
appeal.  It  is  now  contended  that  the  amend- 
ed bill,  upon  whldi  tbe  cause  was  finally 
heard  and  determined.  Is  subject  to  the  same 
criticisms  as  the  bill  strldten  down  on  the  f  or- 
mer  appeal,  litis  contoiti<m  we  cannot  sua* 
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tain.  The  amended  bill  now  under  ctmaldera- 
tion  we  think  entirely  rapplles  the  defects 
pointed  oat  in  the  fanner  aK>Mlt  u>A  we 
think  presents  a  raffident  case  toe  qtedflc 
performance.  We  think,  too,  that  the  proofs 
abundantly  sustain  the  decree  of  the  court  be- 
low, and  said  decree  Is  therefore  hereby  af- 
firmed, at  the  cost  of  the  appellants. 

HOCKEB  and  PARKHILL,  JJ.,  concur. 

WHITFIELD,  O.  J.,  and  SHA.CKLEFORD 
and  OOOKBELU  U**  concur  In  the  opinion. 


HEAVES  T.  ANNISTON  KNITTING  MILLS 
CO. 

(Supreme  Ooort  of  Alabama.    Dea  16*  1909. 
Beheariug  Denied  Feb.  26,  mO.) 

1,  Pabent  and  Child  (S  7*)  —  Irjubt  to 
Chilu  in  Bmplotmbnt— Action  roa  Lose 

OF  WAQEB— GONTBIBUTOBT  NSQLiaENOE  OV 

Pabent. 

Where  the  injury  to  a  minor  employ^  was 
caused  by  the  DegiiseDCe  of  her  employer  in  not 
warning  and  instructing  her  ms  to  the  dangers 
Incident  to  her  employment,  the  consent  of  her 
parent  to  her  engaging  in  the  dangerous  em- 
ployment was  not  conmbntoiy  negligence,  bar- 
ring recovery  by  the  parent  for'  loss  of  her 
wages. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  §  87;  Dec.  Dig.  i  7.*] 

2.  Flbaoino  (§  186*)  — Pleas  — ETFECT  or 
Gbnebal  Issue. 

The  plea,  in  an  action  based  on  Injury  to 
an  employe  through  the  master's  negligence, 
that  the  injury  resulted  from  dangers  ordiuarlly 
Incident  to  the  aerrlce.  is  within  the  general  Is- 
sne  pleaded,  and  so  snperfloona, 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  284;  Dec  Dig.  f  136.*] 

5.  Mastbb  And  Sbbtant  (f  226*>— AssmiF- 
TiON  OF  Bisk— Dangers  Oedinabilt  Inci- 
dent TO  Servicb. 

Failure  of  tbe  master  to  warn  and  Instruct 
a  young  and  Inexperienced  employ^  of  the  dan- 
gers incident  to  her  employment  is  not  a  danger 
ordinarily  Incident  ^o  the  service. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  1  6G4;  Dec.  Dig.  |  226.  •] 

4.  Paeknt  and  Child  (S  7*)  —  Injubt  to 
Child— Dan  OEBOUB  Employment— Consent 
OF  Fabent— Pleadino  and  Pboop. 

One  suing  the  employer  of  his  infant  child 
for  loss  of  her  wages  through  Injury  to  her  from 
the  negligence  of  the  master  in  not  warning  and 
instructing  her  as  to  the  dangers  Incident  to  her 
employment,  having,  though  unnecessarily,  aver- 
red  In  the  complaint  nonconsent  to  the  employ- 
ment, must  prove  it  as  a  conditltm  of  recovery. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  S  97;  Dec  Dig.  |  7.*] 

6.  Pabent  and  Child  (§  7*)  —  Injubt  to 
Child  in  Employment  —  Contributobt 
Neqliqbncb  of  Pabent— Pleadino. 

Consent  of  a  parent  to  his  Infant  child  en- 
gaging in  a  dangerous  employment,  in  fact  not 
being  negligence  proximately  contributory  to  the 
child's  Injury  through  the  master's  negligence 
In  not  warning  and  instructing  her  as  to  the 
dangers  Incident  to  her  employment.  Is  not  ren- 
dered BO  by  the  complaint  averring  nonconsent 
to  tbe  employment. 

lEA.  Note.— For  other  cases,  see  Parent  and 
ChUd,  Cent.  Dig.  IS  94,  97 ;  Dec.  Dig.  {  7.*] 


6.  DAHAOES  (§  I71*)— INTOET  TO  OHItD— AC- 

noN  FOB  Parent's  Lobs— Evidence. 

The  financial  condition  of  the  diild,  but  not 
the  source  of  any  estate  it  baa,  is  a  proper  ele- 
ioiry,  as  bearing  on  ths  loss  likely 


on  the  parent  from  tiie  child's 


mmt  of 
to  be  ent 
injury. 

[Ed.  Note.— -For  other  cases,  see  Damages, 
Cent  Dig.  S  4»8;  Dec  Dig.  S  171.*] 

7.  Parent  and  Child  ($  7*)  —  Injury  to 
Child— AonoN  for  Pabent's  Lobs— Evi- 
dence. 

Evidence  as  to  lecorery  by  a  child  of  its 
employer  for  Injury  in  his  employment  is  not  ad- 
missible, over  the  parent's  objection.  In  an  ac- 
tion by  the  parent  against  the  employer  for  losB 
consequent  to  the  injury. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  8  97;  Dec.  Dig.  S  7.*] 

8.  Pabent  and  Child  (8  7*)  —  Injubt  to 
Child— Action  fob  Pabent's  Ia)ss  — Evi- 
dence. 

The  disposition  made  by  sisters  of  plaln- 
tUFs  injured  child  of  their  wages  is  Immaterial 
in  an  action  for  loss  to  the  parent  consequent  to 

tbe  injury. 

[Bd.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  S  97 ;   Dec.  Dig.  {  7.*] 

9.  Parent  and  Child  (§  7*)  —  Injury  to 
Child— Action  fob  Parent's  Loss  — EJvi- 

DENOB. 

The  matter  of  settlement  of  plaintiff's 
guardianship  oi  his  injored  dilld  is  immaterial 
in  an  action  for  plalnUITa  loss  from  the  child's 

Injury. 

[Ed.  Note.— For  other  eases,  see  Parent  and 
Child.  Cent  Dig.  I  97;  Dec  I>1»  I  7.*] 

Appeal  from  Circuit  Cour^  Calboon  Coun- 
ty ;  John  Pelham,  Judge. 

Action  by  W.  P.  Reaves  against  the  Annls- 
ton  Knitting  Mills  Company  for  Injury  to 
his  minor  child.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Tbe  facts  and  pleadings  are  sufficloitly  set 
out  in  the  former  appeal  in  this  case,  report- 
ed in  364  Ala.  665,  45  South.  702. 

Tate  &  Walker,  tor  aj^lant  Wlllet  & 
Willet,  for  appellee. 

McOLMiliAK,  J.  Connts  1,  2.  and  7  as 
amended  were  those  upon  which  the  testi- 
mony was  taken  upon  the  trIaL  Tbe  first 
two  rely  upon  the  negligence  of  defendant 
(appellee)  In  omitting  to  warn  and  instruct 
plaintiff's  (appellant)  nine  year  old  cbfld,  in- 
experienced and  Immature,  in  reference  to 
the  dangers  incident  to  her  mployment  in 
defendant's  hosiery  mill.  The  sevoitfa  connt 
as  amended  ascribed  the  Injury  to  the  neg- 
ligent failure  of  the  defendant  In  respect  of 
an  uncovered,  exposed  shafting,  rapidly  re- 
volving a  short  distance  above  and  parallel 
with  tbe  floor  of  one  of  the  rooms  of  tiie 
milt  This  is  the  second  appeaL  Heaves  v. 
Anniston  Knitting  Mtlla,  154  Ala.  S66,  45 
South.  702. 

The  main  question  now  presented  tor  re- 
view Is  among  those  dedded  adverse  to 
appellee  on  the  previous  occasion.  It  Is.  un- 
der pleas  H  and  I,  whether  the  conemt  of  a 


•For  otlMr  saaes  see  same  topic  and  section  NUMBBR  In  Dee.  A  Am.  Diss.  IM?  to  date,  *  Reporter  IndcM 
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pannt,  who  n»  for  tlw  loss  of  tlie  BorlfiM, 
tte^  of  Ids  Injured  minor  diUd,  that  the  child 
oigasie  In  the  haaardons  employiDent  in 
wbldt  It  la  lAjnred,  1b  ehai^eable  with  nq^- 
gtae%  proztmatdy  eontrnmtoiy  to  Its  biia- 
iTi  and,  bence,  be  barred  of  recorery  In  audi 
action  tor  the  loaa  of  aenifwa,  etc.,  ^rtwe 
the  complaint  ascribes  the  Injury  to  the  neg- 
Ugeoce  ot  tbe  maater.  In  deference  to  the 
InaMoice  at  appdle^a  oonns^  we  hare 
carefully  reconsidered  the  qoeatlon,  and,  aft- 
er ao  doing,  feel  Impelled  to  reaffirm  the  toit- 
mer  ruling  thereon  In  tbla  eaB& 

Beferokce  to  the  numeroua  decbdona  of 
tbSm  oonrt,  dted  and  pressed  upon  onr  atten- 
tion for  app^ee,  will  discover  that  nme  ot 
tiwnt  affirm  the  iffopoaltkm  that  a  parenfa 
conaentlng  to  the  emplt^rm^t  of  hla  minor 
dilld  In  a  dangerous  bnalnesa  Includes  either 
the  ttsenmptlon  ui  risk  of  Injoir  ther^n  or 
attinds  the  beala  for  the  Impatatlmi  of  con- 
trlbntoiy  neglfgenee  on  the  part  of  the  por- 
mxt  In  any  action  by  the  parent;  -wbexB  the 
canae  ot  the  Injnry  la  ascrlbaUe  to  the  n^ 
llgence  ot  the  master.  The  iverloos  mllng 
rested,  at  least  In  part,  upon  the  theory  that 
the  cmseat  of  the  paroit  to  the  employment 
created  a  condition  merely,  and  that  the 
proximate  cause  for  the  Injury  was  to  be 
found  In  the  negllgoit  failure  of  the  master 
to  Instruct  and  warn  the  dilld.  The  se- 
qnoic^  In  canae  of  Injury,  cannot  be  ascribed 
to  the  original  want  ot  care  of  the  consent- 
ing parent;  for  the  reason  that,  as  pleaded 
In  connta  1  and  2,  that  dereliction  ct  the 
paroit  wa^  If  unaided,  obrlously  innocent 
of  damnliying  result  Hie  omsent  of  the 
parent  to  the  employment  bore  the  diild  to 
a  dangerous  situation;  but  Injury  attended 
the  diUd  In  conaeipirace  of  the  master's  fail- 
ure to  warn  and  inetroct,  and  not  frc»p  the 
dangwous  sitnatkm  Into  which  the  parent 
had  cooaeatea  that  flie  chUd  be  placed.  The 
eonduMon  then  announced,  and  now  reaf- 
flrmed.  Is  tn  accordance  with  the  doctrine 
preralllng  In  this  court,  Yix.,  that  the  im>xl- 
mate  cause  of  an  injury  Is  ascribed  to  the 
act  or  omission  subsequent.  In  order  of  ^• 
feet  producing  the  Injury,  to  that  want  of 
care^  It  may  be,  creating  the  status  upon 
which  the  duty  last  breached  Is  erected. 

Plea  8  the  Injury  to  have  resulted 

proximately  fromdangas  ordinarily  inddoit 
to  the  service  and  bence  was  witiiln  the  gen- 
eral Issue  pleaded,  and  might  well  have  been 
atrlcken  on  motion.  Counts  1  and  2  could 
mly  be  sustained  proof  of  Injury  In  con- 
sequence of  the  negl^ence  charj^  In  thm, 
and  tho  failure  to  warn  and  Instruct  the 
child  were  not  of  the  dangers  described  In 
the  plea. 

Fleas  H  and  X  would  ground  eraitributory 
n^lgenee  vpoa  consent,  with  knowledge  of 
the  plaintiff  that  his  child  engage  in  the 
dangerons  serrlce  described.   On  the  facts 

averred,  these  pleas  were  subject  to  the  de- 


murrOTB  bttexposed.  The  court  erred  In  om^ 
ruling  the  d^nrrers  to  pleas  H  and  I. 

Coupsd  for  appdlee  insist  that  these  pleas 
were  apt  In  rq)ly  te  ttie  aTCrmait  ot  non- 
consent  of  ^taitlff  set  ferth  in  the  first 
count  The  iiAalntiff  must  prove  his  aver- 
m^t  0Ten  though  unnecessarily  incorporat- 
ed therein,  as  a  condltlw  to  a  recovery. 
Tenn.  C,  I.  ft  R.  Co.  r.  Crotwell,  156  Ala. 
801,  47  South.  64.  But  this  fact  wlU  not 
aervo  to  rasAet  that  proximate^  contributing 
negllgmce,  as  appdlee  contends,  which,  in 
fact,  la  not  ao. 

A  numbo'  of  the  charges  0ven  or  refused, 
and  the  oonrt* s  action  in  respect  to  them, 
are  assigned  as  wror.  What  has  been  before 
aald  In  reference  to  pleas  H  and  I  will  swve 
to  indicate  the  proper  course  for  the  court 
in  dealing  with  chafes  touching  that  phase 
of  the  cas& 

Unda  the  nde  declared  in  Bube  v.  Blr- 
mlngbam  R.,  L.  ft  P.  Co.,  140  Ala.  87 
South.  285,  108  Am.  St  B^  83,  among  oth- 
er dedstcHU  here,  the  financial  condition  <^ 
the  child  Is  a  i»oper  elemoit  of  the  inqnlcy. 
In  order  that  the  Jury  may  determine  from 
the  whole  evidence  the  loas  Ilkdy  to  be  en- 
tailed npoo  the  parrat  in  consequence  of  the 
child's  Injury;  but  this  does  not  render 
proper  an  invesUgation  at  the  source  of  the 
child's  estate,  if  such  It  has. 

The  testlmtmy  In  reference  to  a  recovery 
In  another  action  by  the  diild  i^alnst  tiils 
defendant  should  not  have  be«i  admitted 
over  plalntllTs  objection.  Nor  did  the  dispo- 
sition made  of  their  wages  by  sisters  ot 
plalntlfTs  injured  dilld  tend  to  shed  any 
light  upon  the  issues  in  the  casei 

Nor  was  t^e  mattor  ot  settlonent  of  ^ain- 
110*8  guardianship  of  the  Injured  dilld  aerv- 
Iceable  on  oiv  Issue  raised  by  tho  pleadings. 
It  Jdiould  not  have  been  admitted  over  idaiu'- 
tiff's  objection. 

We  are  not  able  to  fSoA  any  tendency  in 
tlie  evidence  supportlDg  material  averments 
of  count  7  as  amended.  The  court  did  not 
err  in  giving  the  affirmative  charge  thereon, 
as  requested  by  defoidant 

The  errors  indicated  require  the  reveraal 
of  the  Jud^^nent  and  tiw  lemandmeat  of  the 
cause. 

Reversed  and  remanded. 

SIMPSON,  ANDERSON,  and  MATFIELD, 
JJ.,  concur. 


SCARBOROUGH   v.    HARRISON  NAVAL 
STORES  CO.    (No.  14,101.) 

(Supreme  Court  of  Mississippi.  April  2^  1010.) 

1.  Appeal  and  Ebbob  ({  665*)— Fiunq  Bte- 
noobapheb's  notes— notice  to  altobiteta 

Code  1906,  |  797.  requires  the  clerfc  of 
the  circuit  court,  as  soon  as  the  steno^rspher's 
notes  are  transcnbed,  to  Dotify  each  attorney 
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interested  diat  the  notes  are  on  file.  Held  that, 
where  the  notes  are  in  fact  examined  and  ap- 
proved  by  a  party  Utiaant,  either  In  person  or 
by  his  attorney,  the  MMfit  intended  by  the 
notice  has  been  conferred. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Diror,  Dec  Dig.  {  G6&*] 

2.  AlTOBNBT  AND   CUENT   ({  88*>-~ACT8  Off 
ATTO  RRET— OOHCXUBITENESS. 

The  acts  of  an  attorney,  so  far  as  the  pro- 
cedure  in  a  case  la  concerned,  are  always  bind- 
ing on  his  dient. 

[Bd.  Note.— For  other  cases,  see  Attorney  and 
^ent,  Cent  Dig.  {|  161-163;   Dec  tSig.  I 

On  flacgMtlOQ  of  error.  Sni^estioii  sns- 
talned. 

For  former  opinion,  see  61  Ekrath.  274. 

SMITH,  J.  Appellee  was  represented  In 
the  court  below  by  two  firms  of  attorneys, 
to  wit,  Messrs.  Doty  &  Elmer  and  Messrs. 
Ford,  White  &  Ford,  There  Is  a  conflict  in 
the  evidence  as  to  wheth^  any  member  of 
the  latter  firm  was  notified,  as  required  by 
section  797  of  the  Code,  that  the  stenogra- 
pher's notes  had  been  filed  with  the  clerk. 

The  question  of  notice  to  the  firm  of  Ford, 
White  &  Ford  is  wholly  immaterial,  for  the 
reason  tbat  on  F^mary  3d,  within  the  time 
required  by  law,  the  transcribed  notes  were 
handed  to  Mr.  Doty,  of  the  firm  of  Doty  St 
Elmer,  by  Mr.  E.  M.  Barber,  counsel  for  ap> 
pliant,  and  after  an  examination  of  same 
the  notes  were  by  both  of  these  gentlemen 
approved.  This  approval  Is  In  the  follow- 
ing language:  "These  notes  approved  on 
this  3d  day  of  February,  1009.  [Signed]  E. 
M.  Barber,  Attorney  for  Plaintiff.  Doty  & 
Elmer,  Attorneys  for  Defendant."  In  Hines 
V.  Shumalier,  50  South.  664,  this  court,  speal£- 
Ing  through  Wllboum,  Special  Judge,  said: 
"But,  conceding  that  the  notice  required  by 
the  statute  was  not  glvm,  we  are  further  of 
the  opinion  that  the  question  of  notice  or  no 
notice  was  rendered  immat^lal  by  the  fact 
that  after  the  transcribed  notes  were  filed 
by  the  st^ographer,  and  examined  and  ap- 
proved by  appellants,  the  leading  counsel  for 
appellee  retained  the  said  notes  for  the  pur^ 
pose  of  examination  for  more  than  five  days, 
did  examine  them,  returned  them  to  the 
clerk,  and  filed  no  written  suggestions  of  cor- 
rections of  said  notes.  Clearly  the  object 
of  the  notice  required  by  the  statute  Is  to 
afford  the  parties  to  the  litigation  an  op- 
portunity to  inspect  the  notes  and  suggest 
corrections  within  the  time  allowed  them, 
and  to  put  them  In  default  In  the  event  they 
do  not  exercise  the  right  to  the  use  of  the 
notes,  for  the  purpose  of  Inspection  and  cor- 
rection, for  the  period  prMcrlbed  by  the  stat- 
ute. If  the  appellee  exercises,  himself  or 
through  counsel,  the  right  to  use  and  Inspect 
the  notes  for  the  period  allowed  the  appellee 
under  the  statute,  and  omits  to  file  written 


suggestions  of  corrections,  fb»  qneaUon  of 
notice  becomes  Jnst  as  Immaterial  ss  Is  the 
qnestlon  as  to  whether  w  not  prooem  wu 
iMoed  and  served  In  a  salt  n^ere  the  do- 
fendant  volnntarlly  appears.  The  acts  of 
Mr.  Flowers  were  binding  on  Us  clloit,  and 
we  tblnk,  therefore,  that  no  matter  wlietber 
the  notice  was  legally  snffldent  or  not.  and 
IrrespecUTO  of  the  qnesUon  of  uotloe,  the 
8t«iographer's  notes  became  a  part  of  the 
record  by  iteration  of  law  under  Hie  fUda  of 
tills  particular  case,  without  either  the 
natnre  of  the  Judge  or  any  agreement  of 
counsel,  and  by  the  express  provlsl(ms  of  the 
statute  Itself." 

In  the  esse  at  Ihu'  ^ppellee^  through  Its 
counsel,  not  only  examined  the  notes,  bat 
actoally  approved  same  When  the  notsm  are 
In  fact  examined  and  approved  by  a  party 
litigant,  either  in  person  or  hj  his  attonaiy, 
the  bmeflt  Intended  to  be  conferred  by  the 
notice  bss  1)een  obtained.  l?he  acts  of  an 
attorn^,  so  for  as  the  procednre  In  a  case 
is  cono^ied,  are  always  binding  on  Ills  dloit 

The  suggestion  of  OTror  Is  sustained,  the 
Judgmmt  heretofore  entered,  striking  the 
stenographer's  notes  from  the  files,  Is  set 
aside,  and  the  motion  to  strike  said  notes 
from  the  flies  is  overmled. 


DURB  et  al.  v.  MASSINGALB  et  aL 
(No.  14,500.) 

(Supreme  Court  of  Missisdppi.    April  25, 
1910J 

Appeal  from  Chanceiy  Coart,  Rankin  Oonn- 
ty;  Norrell,  Special  Chancellor. 

Bill  in  chancery  by  James  Durr  and  another 
against  J.  B.  Massingale  and  another.  Decree 
for  defendants,  and  ocHnplalnants  appeal.  Re- 
versed and  remanded. 

A  bill  In  chancery  was  filed  in  the  lower 
court  to  set  aside  a  conveyance  of  a  house  and 
lot  made  by  complainants  to  the  appellees.  The 
complainants  allege  tbat  they  tbougnt  they  were 
pledging  their  property  as  security  to  the  ap- 
Itellees  for  an  amount  advanced  by  them  to  pay 
a  fine  and  costs  imposed  upon  Sumpter  Durr 
on  account  of  certain  criminal  eharses  against 
him  before  a  Justice  of  the  peace,  and  tliat  they 
did  not  ascertain  antll  afterwards  tbat  they 
had  executed  a  warranty  deed.  Appellees  con- 
tend that  it  was  agreed  that,  if  they  would 
"get  Sumpter  out  of  the  trouble,"  the  convey- 
ance in  question  would  be  executed.  There 
was  a  decree  below  dismissing  the  bill,  from 
which  this  appeal  comes. 

Orl  Stingily,  for  appellants.  Patrick  Heniy, 

for  appellees. 

SMITH,  J.  It  is  clear  from  the  evidence  that 
appellants  did  not  understand  that  they  were 
executing  a  deed  conveying  the  property  in 
question  to  api>el1ees,  but  intended  only  to  se- 
cure appellees  in  whatever  amount  they  might 
expend^  in  Sumpter  Durr's  behalf  for  att(n^ 
ney's  fees,  etc.,  on  account  of  certain  criminal 
charges  then  pending  against  him. 

The  decree  of  the  court  below  is  reveised,  and 
the  cause  remanded. 
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PABSHLET  T.  GOODBBCAD. 
(SapTone  Court  of  Florida.    March  16.  19ia 
Rebearins  Denied  May  4.  1910;} 

(ByUabiu  hv  Comi.) 

1.  WOBK  AND  LA.BOB  (S  19*)  —  FAILUBX  Or 
CtoMTBACTOB  TO  FUKHUH  LX8T  Or  MAnBUX- 
UEH  AND  LABOREB8  — AonOH  OH  COHMOM 
COUKTB. 

The  penalty  provided  in  section  2217,  Gen. 
SL,  preveotlng  recovery  by  a  contractor  who 
has  failed  or  refused  to  furnish  a  list  of  materi- 
almen and  laboreiB,  Is  confined  to  recovery  un- 
der that  act,  and  does  not  apply  to  an  oiduiary 
action  on  the  common  connta. 

[Ed.  Nota— For  other  casea.  aee  Woifc  and  La- 
bor, Dec.  Dig.  S  19.*] 

SL  WOBK  AND  Labob  (%  28*)— EVIDErfOE. 

There  wm  sufficient  evidence  to  sustain 
the  Jodgment. 

[Ed.  Note—For  other  cases,  see  Work  and  La- 
bor, Dec  Dig.  S  2&*] 

In  Banc  Error  to  Circuit  Court,  Suwa- 
nee  Connty;  B.  H.  Palmer,  Judge. 

Action  by  W.  H.  Ooodbread  against  E.  L 
Parshley.  Judgment  for  plalntlft,  and  de- 
fendant brings  error.  AfiOrmed. 

Carter  &  McGollum,  for  plaintlft  In  error. 
Hardee  &  Butler,  for  defendant  In  error. 

COGKBELL.J.  Goodbread  recovered  Judg- 
ment upon  the  common  counts  against  Miss 
Parsbley  In  the  sum  of  $1,192,  with  interest 
and  costs. 

Errors  are  assigned  here  upon  the  susten- 
tion of  a  demurrer  to  a  plea  and  upon  the  de- 
nial of  a  motion  for  a  new  trial. 

Omitting  formal  parts  the  plea  reads: 
"That  the  said  plaintiff  ought  not  to  have 
and  maintain  his  causes  of  action  as  set  out 
and  described  in  the  second,  third,  fourth, 
fifth,  sixth,  seventh,  and  eighth  counts  of 
plaintUTs  declaration,  and  in  each  of  them, 
because  she  says  that  prior  to  the  lltb  day 
of  AprU,  1906,  to  wit,  on  the  9th  day  of  Au- 
gnst.  1907,  the  said  plaintiff  contracted  to 
and  with  this  defaudant,  for  and  In  consid- 
eration of  the  sum  ot  $16,333,  to  prepare  the 
ground,  furnish  the  material,  and  to  build 
aud  construct  one  two-story  brick  building 
as  par  the  plaqs  then  and  there  agreed  up- 
on,  said  building  to  be  located  on  Parshley 
Sqnare  addition  to  the  city  of  Live  Oal£,  Ifla., 
fronting  on  Ohio  avenue  and  extending  frcMn 
Brigue  alley  to  Court  street,  and  extending 
back  75  feet;  that  the  said  plaintiff  thereaft- 
er entered  upon  the  performance  of  said  con- 
tract, and  In  the  construction  of  said  build- 
Ins  ^vers  subcontractors,  mechanics,  and  la- 
borers were  onployed  in  the  building  of 
same  by  the  said  plaintiff,  and  divers  and 
variotu  persoDs,  firms,  and  corporations  fur- 
nished materials  to  the  plaintiff  for  and  In  the 
construction  of  said  building,  and  the  said 
plaintiff  has  wholly  failed  to  furnish  either 
this  defendant,  who  was  the  perscm  having 
the  said  bonding  constructed,  or  her  author- 
ised agent,  a  ewrect  and  complete  list,  or  any 


list  -whatever,  of  the  names  of  the  snbeoa- 
tractcws,  mechanics,  and  laborers  employed 
in  the  eonatmctlon  of  said  building,  and  has 
IMleA  to  furnish,  either  to  this  defendant  or 
her  autlunrlzed  agent,  the  names  of  all  i>er- 
Bons  who  furnished  materials  for  the  con- 
struction thoreot  Defendant  aTers  that  each 
and  evOTy  of  the  alleged  causes  of  action 
named  and  described  In  the  said  second, 
third,  fourth,  fifth,  sixth,  seventh,  and  eighth 
counts,  and  each  ot  the  alleged  sums  of  mon- 
ey in  the  said  sereral  counts  sought  to  be 
recovered,  are  based  upon,  and  are  alleged 
claims  growing  out  of,  and  are  claimed  to 
be  doe  fMm  this  dtfmdant  to  the  plaintiff, 
on  account  and  by  reason  of  the  conatmctloD 
of  the  building  h«*einbefore  described." 

The  counts  referred  to  In  the  plea  are  the 
common  counts  In  the  statutory  forms.  The 
bill  of  particulars  attached  consists  of  numer- 
ous Items  of  Mils  paid  for  work,  cash  ex- 
pended, work  done^  and  materials  furnished; 
also  for  one  mare  and  certain  credits. 

The  q>ecial  count,  declarli^  upon  a  build- 
ing contract,  with  allegations  that  these 
items  were  extras  outside  its  terms,  which 
sought  the  special  statutory  Hen  and  attor- 
ney's fees,  was  abandoned,  and  may  be  elim- 
inated. 

The  correctness  of  the  ruling  upon  the  de- 
murrer requires  a  construction  of  sections 
2216-2217  of  the  General  Statutes.  Section 
2216  makes  It  the  duty  of  "any  person  who 
may  contract  to  build  or  repair  any  house 

*  *  *  to  furnish  the  person  or  persons 
having  such  building  constructed  or  repair- 
ed a  correct  and  complete  list  ot 
the  names  of  the  subcontractors,  mechanics 
and  laborers  to  be  employed  In  the  building 
or  repair  of  such  house  or  other  buildings, 
the  names  of  persons  who  may  have  furnish- 
ed materials  *  *  •  and  all  the  persons 
acquiring  a  lien  upon  such  house,  *  •  * 
and  shall  furnish  a  receipt  In  full  for  all 
claims  and  demands  for  work  done  or  ma- 
terial furnished  *   *   *  or  for  a  release 

•  •    •   from  any  claim.   •  • 
Section  2217  reads: 

**2217.  Failure  of  Contractor  to  Furnish 
Names. — If  any  contractor  or  subcontractor 
fall  or  refuse  to  furnish  the  list  of  names  pro- 
vided for  by  above  section,  such  fallore  or 
refusal  may  be  plead  In  bar  of  such  con- 
tractor's or  subcontractor's  recovery  against 
the  owner  or  owner's  of  sut^  building,  unless 
It  can  be  shown  that  the  claims  of  all  m<t>- 
contractors,  mechaDlcs,  laborers  and  material- 
men,  for  labor  done  or  materials  burnished 
fOr  the  constrnctlon  or  repairs  of  such  buud- 
Ing,  mill,  distillery,  manufactory  or  machin- 
ery have  been  fully  paid  and  discharged." 

What  is  meant  by  "sutA  contractor's  re- 
covery"? To  an  Intelligent  understanding 
we  advert  to  the  original  act  (chapter  ^5, 
Laws  of  1901)  from  which  these  sections  are 
tskoi,  premising  that  liens  are  acqnlied«  bj 
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those  not  In  privity  with  the  owner,  only 
from  the  service  of  a  written  notice  of  an  In- 
tent to  claim  the  Hen,  and  then  only  to  the 
extent  of  the  balance  due  the  contractor. 
Ohapter  4955  Is  entitled  "An  act  to  protect 
contractors,  mechanics,  laborers  and  mat^l- 
almen  and  to  provide  for  the  snmrnary  ooUec- 
tlon  of  moneys  due  them  for  wages  or  ma- 
terial furnished.  •  •  • "  Provision  is  then 
made  for  a  most  summary  procedure,  for  the 
acquisltlcn  of  a  special  lien,  and  for  attor- 
ney's fees,  and  we  are  constrained  to  hold 
that  the  "recovery"  prohibited  by  the  act  is 
the  recovery  contemplated  and  provided  for 
by  the  act 

It  may  well  be  that  the  Legislature  intend- 
ed that  the  contractor  should  lose  bis  lien 
and  the  special  privilege  of  having  the  op- 
posite party  pay  his  attorney's  fee  unless  he 
comply  strictly  with  the  act;  but  we  do  not 
see  that  it  was  Intended  that  he  should  be  de- 
prived of  the  remedies  theretofore  open  to  the 
rest  of  mankind. 

In  the  action  upon  the  conunoa  counts  the 
plaintiff  is  not  suing  as  contractor,  nor  Is 
he  asking  special  favors,  and  the  ordinary 
and  usual  defenses  were  open  to  the  defend- 
ant We  agree  with  the  circuit  Judge  In  hold- 
ing this  special  statutory  defense  and  not  ap- 
plicable to  a  declaration  upon  the  common 
counts. 

The  only  other  plea  interposed  was  the 
general  Issue.  No  objection  Is  made  to  the  ad- 
mlssiion  or  rejection  of  evidence,  and  the 
dbarges  of  the  court  are  not  before  us. 

It  Is  claimed  that  the  verdict  Is  contrary 
to  the  evidence  and  la  excessive.  There  was 
a  slight  remittitur  ordered  by  the  trial  Judge, 
and  it  Is  admitted  as  to  some  of  the  items  it 
was  a  question  solely  for  the  Jury.  We  have 
been  unable  to  place  our  Qnger  on  sufficient 
Items  as  to  which  there  was  no  evidence  to 
reduce  the  amount  below  that  finally  enter- 
ed into  the  Judgment  There  was  decided 
conflict  in  the  testimony  on  almost  'every 
Item;  but  the  plaintiff  testified  as  to  sufficient 
items  as  being  ordered  or  approved  by  the 
defendant,  and  as  to  the  reasonable  value  of 
the  -work  done,  materials  furnished,  or  the 
money  paid  out  at  her  expense.  The  Jury 
chose  to  believe  him,  rather  than  the  defend- 
ant; their  verdict  has  been  sanctioned,  by 
the  court;  and  we  find  nothing  to  Justify  In- 
terference on  our  part. 

The  Judgment  is  afflrmed.  All  concur,  ex- 
cept TAYIX>B,  J.,  not  participating. 


SPBNCEB  V.  SPENCER. 
(Sopreme  Court  of  Florida,  Division  A. 
April  2,  1910.) 

(Syllahtu  hv  tft«  Court.} 

1.  Bqditt  (S  367*)— DisuissAL  of  Obiginal 
Bzu/— BrfBCT  on  Cboss-Bile. 

Where  a  croBS-bill  In  equity  allefcra  new 
matter  and  nsks  for  affirmative  relief,  the  mere 


dlamiasal  of  the  original  Ull  does  not  of  Itself 
dismiaa  the  ciOBS-blll. 

[Ed.  Note.— For  oHier  ct8e&  sae  Bqni^,  Cent 
Dtg.  K  778,  774;  Dea  DiFl  367.*T 

2.  Appbu.  and  Bbboe  (1 970*}— BBvmr— Di8- 

CBETIOH  or  TSIAI.  GotTBT. 

Where  no  abuse  of  discretion  is  shown  in 
extending  the  time  for  taking  testimony  in  an 
equity  cause,  the  appellate  court  will  not  re- 
verse the  order. 

[Ei.  Note.— For  other  eases,  see  Appeal  and 
Error,  Dec.  Dig.  fi  970.*] 

Appeal  from  Circuit  Court  Duval  County  ; 
B.  M.  Call,  Judge. 

Bill  by  C.  Lyman  Spacer  against  Marlon 
P.  Spencer.  From  an  order  extending  the 
time  for  taking  testimony  on  a  cross-bill, 
complainant  appeals.  Affirmed. 

Geo.  U.  W^er  &  Son,  for  an)ellant.  Kay, 
Doggett  &  Smith,  for  appellee. 

WHITFIELD,  0.  J.  This  appeal  la  from 
an  order  extending  the  time  for  taking  testi- 
mony on  a  cross-bill ;  the  original  bill  In  the 
cause  having  been  dismissed  on  motion  of 
the  complainant  It  is  urged  that  there  was 
error  in  extending  the  time  for  taking  testi- 
mony, because  the  dismissal  of  the  original 
bill  carried  with  it  the  cross-bill.  This  con- 
tention is  not  tenable,  because  the  cross-bill 
la  not  merely  defensive  in  Its  character,  but 
it  alleges  new  matter,  relating  in  part  at 
least  to  the  same  subject-matter,  and  oskn 
affirmative  relief  thereon.  Therefore  the  dis- 
missal of  the  original  bill  does  not  of  Itself 
dismiss  the  cross-bill.  Ballard  v.  Kennedy, 
34  Fla.  483,  16  South.  327;  Price  v.  Strat- 
ton,  45  Fla.  535,  text  547,  33  South.  644. 
The  original  bill  ts  for  divorce  on  the  ground 
of  desertion^  The  cross-bill  allies  matters 
upon  which  Is  asked  a  divorce  on  other  stat- 
utory grounds,  alimony,  Injunctions  as  to 
property  rights,  and  the  custody  of  a  child. 
The  propriety  of  the  cross-bill  cannot  be  test- 
ed on  this  appeal.  No  abuse  of  discretion  is 
shown  In  extending  the  time  for  taking  tes- 
timony, and  the  order  a]n>ealed  from  Is  af. 
firmed. 

K 

SHACKLEFOBD  and  COGKRELL.  JJ.,. 
coneor. 

TATLOR,  HOCKEB,  and  PABKHIIA  JJ- 
concur  In  the  opinion. 


NICHOLS  ft  JOHNSON  et  al.  t.  FRANK 
et  aL 

(Supreme  Court  of  Florida.   April  6^  lOia) 

(SyUabvt  hy  the  Court.) 

1.  Appeal  ano  Ebbob  (|  327*)— NBCBSSABr 
Pabtibs. 

In  equity  appeals  the  appellants  ask  for  a 

reversal  of  the  decree  appealed  from,  and  they 
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Aoald  all  Interested  irarties  before  the 

eoart. 

[Si.  Note.— For  other  caara,  see  Appeal  and 
Error,  Cent.  Dig.  R  1814-1835;  Dec.  Dig.  I 
327.*] 

2.  Appeal  aitd  Bbbob  (S  327*)— Necxssabt 
Pabtibb. 

Where  the  appellate  conrt  Is  asked  to 
determine  the  correctness  of  a  decree  on  the 
tuin  equities  of  the  cause — e.  g.,  the  sabjection 
of  the  land  to  the  debts  of  creditors— all  who 
are  interested  fn  and  benefited  by  sach  decree 
are  entitled  to  be  heaid,  and  should  be  before 
ibe  «oart  by  proper  proceedings  If  they  were 
parties  to  the  cause  in  the  court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
tktoij  Oent.  Dig.  H  1814-1835;  Dec.  Dig.  S 
827.*) 

3.  Appeai.  ahd  Srbob  (I  SSe*)— Nbcbsbabt 

PaBTIBS— DiatUBSAX.. 

Where  atl  the  appellees  directly  and  sub- 
stantially interested  in  the  main  feature  of  a 
decree,  on  which  tbe  rights  of  all  the  appellees 
depend,  are  not  before  the  court,  so  that  com- 
plete Justice  may  be  done  in  orderly  procedure, 
tlie  court  will  decline  to  consider  the  merits  of 
the  cause,  and  diamias  the  appeal. 

lEd,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ]  1870;  Dec  Dig.  S  236.*J 
1  Appeai.  ahd  Ebbob  (|  336*)— Dbpeci  op 

PaBTIBS— DlBUISSAL. 

Where  all  the  appellees  were  before  the 
eotirt,  but  the  cause  was  dismissed  as  to  one  of 
the  appellees,  the  main  equities  of  the  cause, 
on  which  tbe  rights  of  all  the  appellees  depend, 
will  not  be  considered  by  the  «oart  sjoa  the 
cause  will  be  dismissed. 

^(Bi.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent.  Dig.  |  1870;  Dec.  Dig.  «  336.*] 

In  Banc.  Appeal  from  Clnmlt  Coort,  Hills- 
borough County;  J.  B.  Wall,  Judge. 

Bill  by  W.  Lb  Fruik  and  otbeaf  asalnst 
Nichols  &  Johnson  sod  othras.  Decree  for 
eomiilalnants,  and  defendants  sppeaL  Dis- 
missed. 

£.  R.  Gunby  and  W.  H.  Jackson,  for  appel- 
lants.  F.  M.  Slmonton,  for  appellees. 

WHITFIBLD,  C  J.  This  appeal  Is  from 
s  decree  setting  aside  a  conveyance  ot  land 
aod  subjecting  the  land  to  tbe  debts  of  a 
partnership  of  wbich  tbe  grantor  was  a  mem- 
ber. The  appeal  was  dismissed  as  to  one  of 
the  appellees.  In  whose  favor  the  payment  of 
a  claim  was  Included  In  the  decree.  Upon 
taking  up  the  case  for  final  disposition  on 
the  merits.  It  appears  that  the  question  to  be 
determined  Is  whether  tbe  land  was  rightly 
subjected  to  the  payment  of  the  debts  of  the 
firm,  and  not  whether  the  amounts  stated  in 
the  decree  are  properly  adjudicated  In  favor 
of  tbe  several  appellees. 

In  determining  the  correctness -of  the  de- 
cree on  the  main  equities  of  the  case,  to  wit, 
the  subjection  of  the  land  to  the  debts  of  cred- 
ltor^  all  vrho  are  Interested  In  and  benefited 
by  such  decree  are  entitled  to  be  heard. 
Tbe  appellants  ask  a  reversal  of  tbe  decree, 
and  they  should  have  all  Interested  parties 
before  tbe  court.  Sboald  the  decree  render- 
ing the  land  subject  to  the  debts  be  reversed. 
It  is  obvions  fliat  either  tbe  appdlee  wbo  1b 


not  here  would  be  tnjnred  thereby  without  a 
bearing,  or  elm  the  decree  of  this  court  will 
be  anomalous  In  reversing  a.  decree  oa  wbldh 
all  the  claims  adjudged  depend,  except  as  to 
one  appellee  who  is  not  heard,  bat  wbo  has 
no  better  rl^t  than  those  who  are  hear(\  on 
the  appeal. 

As  all  the  appdleea  directly  and  substan- 
tially Interested  In  the  main  feature  of  tbe 
decree,  on  which  flie  rights  of  all  Qie  appd- 
lees  depend,  are  not  before  the  court,  so  that 
complete  Justice  may  he  done  In  orderly  pro- 
cedure, the  court  must  decline  to  consider 
the  merits  of  the  cause,  and  dismiss  the  ap- 
peal. See  2  Cyc.  764.  See,  also.  Continental 
Mat.  Building  ft  Loan  A88*n  T.  HUler,  41  Fla. 
418,  26  South,  m 

It  Is  so  ordered. 


BALLARD  v.  COOK. 
(Supreme  Court  of  Alabama.    Feb.  26,  1910.) 

1.  Pbivatb  Roads  <{  2*)  —  Appbaz.  fboh 

COUNTT  COHiasaiONEBS'  OonBT— WHEN  Al<- 
LOWED. 

Code  1907.  S  5776,  providing  that  the  own- 
er of  lands  over  which  a  private  road  is  estab- 
lished, if  dissatisfied  with  the  assessment  of 
damages,  is  entitled  to  an  appeal  to  the  circuit 
conrt,  and  on  such  appeal  to  a  trial  de  novo 
by  jury,  does  not  authorize  an  appeal  from  the 
acts  of  the  commissioners  of  a  legislative  char- 
acter, but  only  authorizes  a  trial  de  novo  in  the 
circuit  court  as  to  the  amount  of  compensation, 
so  that  the  action  of  the  eonunissioaers*  court 
In  confirming  the  viewers*  report,  over  an  ob- 
jection that  the  proposed  road  ran  through  an 
orchard  In  violation  of  statute,  was  not  review- 
able on  appeal. 

[Ed.  Note.— For  other  cases,  see  Private 
Roads,  Dec  Dig.  I  2.*] 

2.  Pbivatb  Boads  2*)— Pboceedinos  to 
Ebtabusr- Apfbal— Tbiax,  Db  Novo— In- 
STBucnoNs  —  EkrFKcr  op  Fbooeedinos  Be- 
low. 

The  trial  in  the  circuit  court  on  appeal, 
as  to  the  amount  of  compensation  awarded  In 

Sroceedings  to  estaUlsh  a  private  road,  being 
e  novo,  requested  cbargea  on  such  trial  that 
the  esse  waa  tried  anew,  and  any  assessment  of 
compensation  heretofore  made  bv  the  jury  or 
in  the  commissioners'  court  should  not  control, 
but  the  jury  should  cmisider  only  the  evidence 
before  them,  should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Private 
Roads,  Dec  Dig.  |  2.*] 

Appeal  from  Circuit  Court,  Coffee  County; 
H.  A.  Pearce^  Judge. 

Proceedings  to  establish  a  private  road  by 
L  F.  Cook  against  B.  B.  Ballard.  Judgmmt 
for  petltl<mer,  and  resiwndent  appeals.  Be- 
versed  and  remanded. 

The  charges  requested  by  tbe  respondent 
were  as  follows:  "(1)  The  court  charges  tbe 
jury  that  this  case  is  tried  anew  by  them, 
and  any  assessment  of  damages  or  compen- 
sation heretofore  made  by  tbe  Jury  or  the 
commissioners'  court  will  not  control  In  this 
case  and  its  determination.  (.2)  Tbe  conrt 
charges  the  Jury  that  they  pass  upon  this 
case  from  the  evidence  before  tbem,  and  not 
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from  the  aaaeMmant  of  damages  made  by  ei- 
ther the  jury  or  the  commlBSlonerB*  court." 

John  H.  Wllkereon  and  Claade  RU^,  for 
ai^ellant  J.  A.  Gamiest  for  appellee. 

^IBIPBON,  J.  una  case  originated  in  the 
ccHnmlaBlonwa'  court  on  a  petition  filed  1^ 
the  ai^i^ee  to  eatabllab  a  private  road  orer 
the  lands  of  appellant  Ylewera  were  ap- 
plated  and  made  th^  report  of  the  roote  to 
be  estahUahed  and  aaaeaaed  the  damages. 
Appellee  appeared  before  said  court  and  mov- 
ed the  r^ecdon  of  the  report;  one  of  the 
grounds  being  that  the  route  marked  ont  ran 
through  his  orchard,  garden,  or  cartilage, 
contrary  to  section  6842,  Code  1907,  -which 
provides  that  "no  road  must  be  (q>aied 
through  aw  person'a  jaiA,  garden,  orchard, 
Btable  lol;  glnhouse  or  cnrttlage,  wiHioat  his 
consent"  The  case  waa  appealed  to  the  cir- 
cuit court  by  said  ^Uard,  and  the  court 
over  tl»  objections  of  said  Ballard,  Inatmct- 
ed  the  Jury  that  the  only  matter  for  th^ 
oonaideratton  was  "what  would  be  a  fair  and 
reasonable  amount  to  allow  respondeat  as 
damages  for  the  land  actually  taken  and  the 
Injuries  to  the  other  and  adjoining  lands  of 
respondent"  and  refused  to  allow  testimony 
as  to  whether  or  not  the  road  would  paaa 
through  the  garden  or  orchard  of  respondent 
The  main  question,  which -Is  argued  at  loigth 
by  both  appellant  and  appdlee.  is  whether 
or  not  there  was  error  in  thus  limiting  the  ls> 
sue  to  be  tried. 

BectioD  6842  of  the  Code  provides  that  '*in 
atabllshlng  a  private  road,  the  same  rules 
mnat  be  observed,  and  the  same  proceedings 
bad,  as  In  the  case  of  public  roada."  Section 
6774  provides  how  the  "viewers"  shall  mark 
oat  the  route  and  make  the  assessment  for 
compensation,  and  few  appointing  a  day  "on 
which  the  court  will  hear  any  objections  to 
said  report  or  to  any  valuation  thwein 
shown."  Section  5776  provides  for  the  hear- 
ing of  such  objections,  aatliorlzes  the  court 
to  increase  the  amount  of  damages  assessed 
by  the  jury  (which  was  done  In  this  case), 
provides  .that  "if  the  court  accept  the  ronte 
and  confirm  the  report  and  If  no  appeal  la 
taken  from  that  ord^  and  judgment  within 
the  time  hereinafter  prescribed,"  the  compen- 
sation shall  be  paid,  etc.  Section  6776  pro- 
vides that  "the  owner  of  the  lands,  if  dissat- 
isfied with  the  assessment  of  damages  made 
by  the  viewers,  Is  entitled,  as  of  right  to  an 
appeal  from  the  judgment  of  the  court  of 
county  commissioners  confirming  the  same  to 
the  drcnit  court  of  the  county,  and  on  such 
appeal  to  a  trial  de  novo  by  jury." 

This  question,  as  to  the  construction  of 
this  statute,  has  never  been  before  this  court 
heretofore.  Under  the  old  law,  and  at  an 
early  day,  when  tiiere  was  no  statutory  pro- 
vision for  an  appeal,  the  question  arose  as  to 
whether  a  writ  of  error  would  lie  to  revise 
the  judgment  of  the  commissioners*  court  In 
refusing  to  lay  out  a  road,  and  the  Judgment 


of  the  drcnit  court  reusing  to  grant  the  writ 
was  affirmed;  the  court  aayli^:  "The  dlft- 
cretion  reposed  in  that  coprt  Is  of  so  peculiar 
a  nature^  In  relation  to  their  jurisdiction 
over  roads  and  many  other  matters,  that  it 
Is  difficult  to  perceive  for  what  reason  It 
could  be  siytposed  that  Oils  or  any  other 
court  Is  tuvasted  witii  power  to  revise  Its 
Judgments.  •  •  •  The  Legislature,  In  com- 
mitting this  species  of  local  legidatlon  to  a 
tribunal  emanating  Immediately  from  the 
people  of  the  coun^,  cannot  be  supposed  to 
have  Intoided  their  discretion  to  be  subject 
to  revision.  Cases  may  arise  In  wUch  an  Im- 
proper action  the  court  of  commlssionera 
might  be  controlled  by  a  c6axt  ot  chancetTf 
If  injury  was  abont  to  result  to  an  Individ- 
ual." Hill  T.  Bridges,  6  Port  197.  199,  200. 
In  another  case.  In  which  the  proceedings  in 
the  commissioners'  court  were  taken  up  to 
the  circuit  court  on  a  writ  of  certiorari,  tbla 
court  said:  "Upon  the  question  of  the  ex- 
pedi«icy  of  opening  or  altering  a  public  road, 
that  court  esorcises  a  quasi  legislative  au- 
thmrlty,  and  its  decision  Is  not  reverrtblew 
*  *  *  It  does  not  act  alone  upon  evidence 
produced  according  to  legal  rules,  but  Is  guid- 
ed, to  some  extent  its  knowledge  of  the 
geography  of  tiie  country,  the  wants  of  the 
people,  and  the  ability  of  the  ndghborhood 
to  keep  the  road  in  repair."  Commtsslonera* 
Ooort  V.  Bowie.  34  Ala.  461,  464,  468.  In  an- 
other case,  taken  up  by  certiorari  before  the 
enactment  of  the  statute  providing  for  an 
appeal,  this  court  reaffirmed  the  quasi  l^ls- 
latlve  abthori^  of  the  commissioners'  court 
In  establishing  roads,  and  declared  its  acts 
not  revtsable,  "unless  its  action  Is  productive 
of  Injury  to  or  Interference  with  the  rlghta 
of  propOTty  of  Individuals."  Commissioners* 
Conrt  V.  Hearne,  69  Ala.  375. 

In  the  case  of  Commissioners*  Court  t. 
Street  116  Ala.  28.  S6.  22  South.  629,  It  Is 
stated  that  "the  judgment  should  have  only 
declared  the  amount  of  compensation  assess- 
ed by  the  Jury";  but  we  do  not  consider  that 
as  settling  the  point  now  under  considera- 
tion, as  the  question  in  that  case  was  simply 
whether  the  judgment  should  be  rendered 
against  the  commissioners'  court  for  costs, 
and  the  expression  used  meant  only  that  the 
court  could  not  add,  to  the  judgment  fixing 
the  amount  assessed  as  damages,  a  judgment 
against  the  commissioners'  conrt  for  the 
amount.  The  case  of  Barks  r.  Jefferson  Co., 
119  Ala.  600,  606,  24  South.  606.  was  since 
the  adoptlen  of  the  Code  of  1886.  which  Is  the 
first  one  containing  this  provision  for  an  ap- 
peal (Code  1886,  {  1394),  and  the  question  of 
the  construction  of  said  section  was  not  be- 
fore the  court,  as  it  was  an  action  for  dam- 
ages on  account  of  a  defective  bridge;  but 
the  court  quotes  with  approval  the  extract 
from  Commissioners'  Court  v.  Bowie,  supra, 
to  the  effect  that  the  act  of  said  court  in  es- 
tablishing a  public  road  Is  legislatlvfl,  and 
not  reviewable. 

While  section  5778  might  bava  been  nuna 
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definitely  expressed,  yet,  with  the  Judicial 
history  before  them,  we  hold  that  It  was  not 
the  intention  of  the  Legislature  to  provide 
for  a  review,  on  appeal,  of  the  legislative 
work  of  the  commissioners'  court,  but  only 
for  a  trial  de  novo  as  to  the  amount  of  com- 
pensation, and  there  was  no  error  in  limit- 
ing the  issue  In  this  case.  If  the  commission- 
ers' court  has  gone  beyond  its  Jurisdiction  in 
establishing  a  private  road  through  a  man's 
orchard  without  his  consent  some  other  rem- 
edy must  be  invoked.  As  stated,  the  trial  as 
to  the  matter  of  damages  was  to  be  de  novo, 
and  the  appellant  had  a  right  to  have  the 
Jury  Instructed  to  that  effect,  and  the  court, 
having  properly  limited  the  Issue,  should 
have  given  the  charges  requested  in  writing 
by  the  respondent 

The  Judgment  of  the  court  Is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

DOWDBI/Ii,  a  J.,  and  McCLELLAN  and 
MAZFIELD,  JJ^  concur. 


a25  La.) 
No.  17,905, 
HAAS  V.  IRION  et  al. 
(Supreme  Court  of  Lonlsiaoa.   Mardi  28,  lOlO. 
Rehearing  Denied  April  25.  19ia) 

(8vUa^  tv  the  Court.) 

Bkal  Actions  (S  8*>— PmroBT  Action— Pe- 

TTTios— Sufficiency. 

Wbere  plaintiff,  claiming  ownerahip  under 
a  chain  of  title  of  a  tract  of  land,  alleges  that 
the  defendant  Is  and  has  been  (or  a  number  of 
years  in  unlawful  possession  of  the  same,  and  is 
accountable  for  rents  and  levenueB,  and  prays 
for  judgment  restoring  him  to  the  possession  of 
his  property,  quieting  him  in  his  title,  condemn- 
ing the  defendant  to  pay  rents,  and  for  ^feneral 
and  equitable  relief,  held,  that  the  action  is  petl- 
tOKT  on  the  face  of  the  petition,  and  that  the 
omission  to  pray  for  a  specific  decree  of  owner- 
ship is  cured  by  the  prayer  for  general  relief. 

[Ed.  Note.— For  other  cases,  see  Real  Actions, 
Cent  Dig.  S  29;  Dec.  Dig.  |  8.*] 

Appeal  from  Fourteenth  Judicial  District 
Conrt  Parish  of  Avoyelles;  O.  H.  ConvUIon, 
Judge. 

Action  by  Samuel  Haas  against  Clifford 
H.  Irion  and  others.  Judgment  for  defend- 
aats,  and  plalntlfl  appeals.  Reversed  and 
rananded. 

Cooo,  Convlllon  ft  Ooco,  for  appellant 
Lafhrgne  ft  Lafargne,  for  appellees. 

LAND,  J.  Plaintiffs  petition  was  dis- 
mlased  on  exception  that  the  allegations 
thereof  are  "vague,  uncertain,  and  Indefi- 
nite, and  do  not  set  up  a  cause  of  action." 
Plaintiff  has  ap[>ealed.  . 

The  petition  alleges  that  the  plaintiff  Is 
the  owner  of  a  certain  descril)ed  tract  of 
land,  which  be  acquired  from  one  Michel  in 
18D4k  wbo  ftooi^t  trom  me  Thorpe  In  1883, 


US 

and  that  Thorpe  purchased  from  one  Diin- 
mons  In  1880,  and  that  DImmons  In  1879 
acquired  his  title  from  Thorpe,  by  deeds  In 
due  form  and  prop^ly  recorded  in  the  parish 

of  Avoyelles. 

The  petition  further  alleges  that  In  the 
year  1899  one  Alfred  B.  Irion,  since  deceas- 
ed, did  unlawfully,  and  without  title,  and 
without  plaintiffs  knowledge  or  consent 
take  possession  of — ■ 

"a  strip  of  petitioner's  said  land  situated  in 
the  rear  of  your  petitioner's  field  running  fiun 
east  to  west  and  bounded  on  the  north  by  your 
petitioner's  said  land,  and  south  by  the  property 
of  tlie  estate  of  the  said  Irion,  deceased,  said 
strip  of  land  containing  sixty-three  and  "Vid» 
acres  and  being  well  worth  the  huu  oI  three 
thousand  dollars." 

The  petition  alleges  that  the  said  Irion 
remained  in  Illegal  possession  of  said  strip 
of  land  until  hla  death  In  the  year  1903; 
that  his  heirs  took  and  have  continued  in 
the  illegal  iw^sslon  of  said  property;  that 
during  the  possession  of  said  Irion  and  heirs 
they  used  and  cultivated  about  30  acres  of 
said  strip  of  land,  for  which  the  said  heirs 
are  Justly  indebted  unto  the  petitioner  In 
the  sum  of  $1,460,  and  In  the  additional  sum 
of  9150  x>er  annum  for  such  further  time  as 
the  defendants  may  remain  In  possession 
thereof  during  the  pending  of  this  suit. 

The  peUtlon  prayed  for  citation  of  the  de- 
fendants an^- 

"that  after  doe  proceedings  had  there  be  judg- 
ment in  favor  of  your  petitioner  and  against  the 
defendants,  restoring  your  petitioner  in  the  pos- 
session of  his  said  proper^,  and  quieting  aim 
in  hli  title  thereta" 

The  petition  further  prayed  for  Judgment 
against  the  defendants  for  the  sum  of  $1,- 
450,  and  the  sum  of  $750  per  annum  for  the 
time  they  may  continue  In  possession  of  the 
premises,  with  interest  as  alleged,  and  costs, 
"and  for  general  and  equitable  relief." 

Our  learned  Brother  below  held  that  the 
action  was  possessory  according  to  the 
prayer  of  the  petition,  and  that  the  admitted 
possession  of  the  defendants  for  more  than 
one  year  previous  to  the  Institution  of  tills 
suit  bars  the  action  as  possessory. 
.  It  is  true  that  the  feeneral  rule  Is  that  "It 
Is  the  prayer  of  the  petition  which  gives 
character  to  the  action,"  as  was  said  In 
Carraby  v.  Le  Breton,  1  Rob.  262,  but  it  Is 
also  well  settled  that: 

"A  mistake  In  the  special  prater  ought  not 
to  prejudice  plaintiff's  right  to  recover  upon 
tbe  sufficient  averments  ot  bis  petition  follow- 
ed by  a  prayer  for  general  relief."  Espinola  v. 
Blasco,  15  La,  Ann.  427 ;  State  ex  reL  Levet  v. 
Lapeyrollerie,  38  La.  Ano.  915. 

The  action  cannot  be  considered  as  pos- 
sessory, because  tbe  petition  does  not  al- 
lege any  real  and  actual  possession  In  tbe 
plaintiff,  or  any  real  disturbance  In  fact  or 
In  law  by  the  defwdants.  Code  Prac.  art 
49. 


HAAS  V.  IRION. 
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Tbe  petition  fdlegea  that  the  pl&lntlff  Is 
owner  of  tbe  land  ta  tbe  posBeaslon  of  tbe 
defendants,  and  bases  all  o(  his  rlgbts  to 
relief  on  bis  titie.  The  claim  of  ownership 
marks  tbe  action  as  petitory*  Oode  Prac. 
arts.  43,  44. 

In  the  case  of  Hedcer's  Assignees  t.  Wll- 
llamson  et  aL,  Syndics,  4  MarL  (O.  8.) 
tbe  court  Bald: 

"In  mere  actions  recuperands  posses8l<Hii8, 
the  tact  ot  posBession  is  alone  at  issue.  The 
plaintifF,  proving  that  he  was  in  possesaion,  and 
ousted  by  Tiolence,  fraad,  or  artifice,  becomes 
entitled  to  recover  possession  at  once  ;  the  other 
party,  not  being  even  permitted  to  say  that  the 
plaintiff  has  do  title  to  the  thing.  But  when  tbe 
plaintiff  puts  at  issue  his  right  of  possession,  as 
when  he  alleges  that  be  i»  tbe  owner,  and  pre- 
sents his  title  as  tbe  evidence  of  bis  possession, 
the  simple  fact  of  possessing  is  no  longer  the 
only  question.  The  defendant  la  then  allowed  to 
dispute  the  TSlidity  of  that  title,  and  Is  main- 
tained In  tbe  actual  enjoyment  of  the  premises, 
if  tbe  plaintUr  foils  to  make  bis  title  ^od." 

In  that  case  the  prayer  of  the  petition  was 
for  possession  and  damages;  bat  the  court 
held  that  the  allegation  of  ownership  put 
plaintiff's  tttle  at  Issue,  and  on  the  trial 
decreed  its  nulli^. 

We  therefore  are  of  opinion  that  the  ex- 
ertion of  no  cause  of  action  Is  bad. 

There  was  no  separate  exception  of  vague- 
ness, uncertain^,  and  indeflnltaiess;  but 
those  grounds  were  ciunnlated  with  that  of 
np  cause  of  action  in  tbe  same  exception, 
paragraph,  and  clause.  Tbe  judge  a  quo 
in  bis  written  oplnbm  discussed  only  tbe 
ground  of  no  cause  of  action.  We  are  of 
opinion  that  grounds  for  a  dilatory  ezcep- 
tbm  should  not  be  cumulated  with  grounds 
for  a  peremptory  exception,  as  both  cannot 
be  disposed  of  by  the  Bame  Judgment. 

It  Is  therefore  ordered  that  tbe  judgment 
below  be  reversed,  and  it  is  now  ordered 
that  defendant's  exception  be  overruled,  and 
this  cause  be  remanded  for  further  proceed- 
ings according  to  law,  and  that  defendant 
pay  the  cost  of  this  appeal. 


(125  La.) 
No.  17.788. 

IIEAIiT  V.  SOtTTHERN  STATES  ALCOHOL 

HFO.  CO.,  Inc. 
(Supreme  Clourt  of  Louidana.   March  28,  1910. 
Behearing  Denied  April  25,  1910.) 

(ByUahut  by  Editoriai  Staff.) 

CONTBACTS  (Si  67.  110*)— VAUDirr— C!0NBID- 
EBATION. 

A  contract  by  which  tbe  second  party 
agrees  to  buy  the  molasses  required  by  the  first 
party  for  its  distillery  for  tbe  term  of  one  year 
from  date,  for  a  commission  of  10  cents  per  oar- 
rt>I,  the  second  party  to  have  his  commission  on 
all  molasses  which  the  first  purchases  of  other 
pentons,  is  a  valid  contract,  binding  the  second 
party  to  furnish  his  services  and  the  first  party 
to  pay  him  therefor. 

fEd.  Note.— Pop  other  cases,  see  Contracts, 
Cont.  T>iff.  t  MH:  Deo.  Dig.  IS  57,  116.*! 


.^ppeal  from  Civil  District  tSaast,  Parfata 
of  Orleans;  Fred  D.  King,  Ju^a. 

Action  by  Hu^  B.  Healy  against  the 
Sontbem  States  Alodiol  Mannfactnrliv  Com- 
pany, Incorirarated.  An  exc^tioo  of  no  cause 
of  action  was  sustained,  and  plaintitr  appeals. 
Judgment  set  aside,  and  cause  remanded. 

Clegg,  Qnlntero  &  Oidiere,  for  appellant. 
Guy  M.  Homor  and  U.  Marlnonl,  Jr.,  for  ap- 
pellee. 

PEOVOSTT,  J.  An  exception  of  no  cause 
of  action  was  sustained  In  this  case.  Tbe 
petition  reads  as  fbllows: 

"To.  etc; 

"The  petition,"  etc..  "respectfully  shows: 
"That  the  Southern  States  Alcohol  Manu- 
facturing Company,  Inc.  (hereinafter  called  com- 
pany), a  corporation  organized  under  tbe  laws 
of  the  state  of  New  Yorlc  and  carrying  on  a 
distillery  buE^ness  in  the  city  of  New  Orleans, 
is  truly  and  justly  indebted  unto  your  petitioner 
in  the  full  sum  of  $3,000,  with  5  per  centper 
annum  interest  thereon  from  May  24,  1907, 
for  this,  to  wit: 

"YoM  petitioner  carries  on  tbe  business  of 
dealer  ana  commission  merchant  in  sugar  and 
molasses  in  the  city  of  New  Orleans;  that  on 
May  24,  1007.  the  said  company  entered  into 
a  contract  with  yonr  petitione;,  whereby  it 
agreed  that  your  petitioner  should  purrtiase  all 
tbe  nKdaases  required  by  it  for  ita  distillery,  for 
a  period  of  one  year  from  May  24,  1907.  upon 
which  molasses  it  was  agreed  said  company 
should  pay  to  your  petitioner  a  conunission  of 
10  cents  per  barrel  of  SO  gallons;  and  it  was 
further  agreed  that,  should  tb»  sud  company 
purchase  molasses  otherwise  than  through  your 
petitioner,  your  petitioner,  was  nevertheless,  to 
be  paid  10  cents  per  barrel  for  all  molasses 
purchased  by  said  company  from  any  one  daring 
the  year  commencing  May  24, 1907— all  of  whicb 
will  more  fully  appear  by  reference  to  said  con- 
tract, which  is  hereto  annexed  aod  made  part 
hereof. 

"And  now  petitioner  shows  that,  since  the 
signing  of  tbe  said  contmct,  yonr  petitioner  baa 
exerted  himself  in  keeping  said  company  posted 
as  to  the  condition  of  the  molasses  mancet,  and 
in  submitting  to  them  offers  of  sales  of  molasses, 
and  in  advising  them  as  to  the  pn^riety  of  mak- 
ing purchases  of  molasses  at  various  times; 
that  the  said  company,  during  the  year  com- 
mencing May  24.  1907.  has  purchased  and  used 
in  its  distillery  80,000  barrels  of  molasses,  of  50 
gallons  each,  on  which  yonr  petitioner,  under 
said  contract,  is  entitled  to  receive  a  commis- 
sion of  10  cents  per  barrel,  making  the  total 
amount  due  your  petitioner  the  sum  of  93,000, 
and  your  petitioner  further  shorn  that  he  has 
never  been  paid  any  part  of  said  commlsrion, 
and  that  the  whole  amount  thereof  Is  still  doe 
and  owing. 

"Wherefore,"  etc  (prayer  for  judgment. 

The  contract  In  question  reads  as  follows: 

"It  is  hereby  agreed  that  Hugh  R.  Healy  shall 
buy  all  the  molasses  required  by  the  party  of  tbs 
first  part  for  their'distillery  for  the  term  of  one 
year  from  date,  for  the  commission  of  ten  cents 
per  barrel  of  50  gallons. 

"The  party  of  the  first  part  to  pay  all  actual 
expenses  incurred  by  tbe  party  ai  the  second 
part  in  purchasing  their  mmaises. 

"He  molasses  to  be  botvht  In  tbe  name  of 
Hugh  R.  Healy,  or  ot  the  Southern  States  Al- 
cohol Manufacturing  Co.,  Incorporated,  as  de- 
sired by  par^  of  the  first  part,  at  cost  price  plus 
ten  cents  (10(!)  per  barrel  commission. 
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"Hnib  R.  Bealy  not  to  be  respon^ble  for 
abort  deliverieB  by  planters  or  parties  purchased 
from,  as  tbey  often  overestimate  the  amonnt  of 
their  product  of  molasses. 

"The  S.  8.  Alcohol  Manufactaring  Co.  can 

Sarcbaae  from  others,  bnt  they  mast  pay  Hagh 
L  Healy  oommlssioo  of  ten  cents  {10^)  per 
barrel." 

The  reasons  why  this  contract  Is  said  not 
to  show  a  cause  of  action  are,  first,  that  It 
Uom  not  mean,  as  alleged,  that  plaintiff  was 
to  be  entitled  to  a  eommisBlon  on  defend- 
ant's purchases,  whether  made  through  him 
or  not,  bnt  means  that  platntlCC  was  to  have 
the  commission  if  the  purchases  were  made 
through  him;  second,  that  plaintiff  Is  obli- 
gated to  nothing,  and,  bence,  that  the  con- 
tract Is  a  nudum  luictum;  third,  that.  If  in- 
tOTpKted  as  imposing  upon  the  defendant 
the  obligation  to  pay  plaintiff  a  commission 
npon  purchases  not  made  by  him,  the  con- 
tract is  without  a  cause  or  consideration ; 
foartb,  that.  If  given  that  Interpretation,  the 
contract  is  null  as  being  in  restraint  of  trade, 
since  it  shuts  off  the  defendant  from  mak- 
ing purchases  from  others,  and  shuts  off  oth- 
ers from  selling  to  defendant,  otherwise  than 
tbrongb  plaintiff. 

By  this  contract  Healy  obligates  himself 
to  furnish  his  services  to  defendant  during 
one  year  for  buying  all  the  molasses  defend- 
ant may  require  for  Its  manufactory,  In  con- 
sideration of  defendant's  binding  Itself  to 
pay  him  10  ceirts  per  barrel  for  every  barrel 
it  may  thus  require,  whether  the  pur<^a8es 
should  be  made  through  him  or  not.  This 
appears  to  us  to  be  a  very  simple,  and  per- 
fectly valid,  contract  Plaintiff  binds  him- 
self to  furnish  his  services,  and  defendant 
binds  Itself  to  pay  him.  In  con)«IderatIon  of 
the  oblation  of  plaintiff  to  furnish  bis 
services,  tbe  defendant  might  have  agreed 
to  pay  a  certain  fixed  amount,  say  $3,000, 
for  tbe  year,  or  $250  per  month.  Instead  of 
tliat,  the  compensation  of  plaintiff  was  placed 
on  a  commission  basis,  so  that  the  amonnt 
should  be  r^ulated  by  the  wortc  done.  Tbe 
parties  were  as  free  to  adopt  that  basis  as 
any  other. 

Jndgment  set  aside,  and  case  remanded. 


(125  La.) 
No.  17,914. 
PRATT  V.  McCOT  et  aL 
{Bapmana  Conrt  of  Looislaiia.   March  28,  1910. 
Bebearing  Denied  April  25,  1910.) 

(Syllalnu  hv  the  Oourt.) 

TkXAI.  (I  02*)— RECEFTIOir  OF  EVIDKKOB— RE- 
BUTTAL EViniNCE. 

Where,  under  Act  126  of  1908,  a  plaintiff 
examines  a  defendant  "as  nnder  crosa-ezamina- 
tioo,"  he  is  entitled,  thereafter,  to  introdoce  tes- 
timony In  rebuttal  of  that  so  elicited  from  such 
defCToant,  and,  where  the  trial  judge,  of  his 
own  motion,  rules  that  no  testimony  from  the 
defendant  is  needed,  and  that  plaintiff,  who  has 
doaed,  with  tbe  reservation  of  bis  riitht  thereto, 
is  not  entitled  to  Introdnoe  such  rebutting  testi* 


mony,  tbe  case  will  be  remanded,  to  be  proceed- 
ed with  from  the  point  at,  or  before,  which  such 
ruling  was  made. 

rCd.  Note.— For  other  cases,  see  Tkial,  Cent. 
Dig.  S§  148-150:  Dec.  Dig.  §  62.*] 

Appeal  from  Civil  District  Court,  Parish 
Of  Orleans;  W.  B.  SommerviUe,  Judge. 

Action  by  George  K.  Pratt  against  John 
F.  McCoy  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded. 

See,  also,  52  South.  153,  and  123  La.  917,  49 
South.  640. 

James  McConnell,  Jr.,  and  Howe,  Fenner, 
Spencer  &  Cocke,  for  appellant.  Hubert  M. 
Ansley  and  George  W.  Flyun,  for  appellees. 

Statement  of  the  Case. 

MONROE,  J.  On  April  12,  1907,  plaintiff 
entered  Into  a  contract  with  the  Concrete 
ConstructloD  &  Goutractlng  Company  (of 
which  the  defendant  McCoy  was  practically 
owner),  whereby  he  agreed  to  advance  tbe 
money  required  for  the  execation,  by  that 
company,  of  six  drainage  and  paving  con- 
tracts, to  be  awarded  to  it  by  the  city  of 
New  Orleans,  and  whereby  the  company,  in 
consideration  of  such  advances,  agreed  to  al- 
low him  one-half  of  the  net  profits  to  be 
earned  under  the  said  contracte,  and,  in  the 
meanwhile,  and  until  there  shoald  be  an  au- 
diting, to  transfer  to  plaintiff  said  contracts 
and  also  the  certificates  to  be  Issued  by  the 
city  in  settlement  thereof;  and  there  are 
other  stipulations  which  need  not  be  particu- 
larized at  this  time.  On  August  13,  1908, 
plaintiff  brought  this  suit,  complaining  that 
defendant  had  failed  and  refused  to  transfer 
the  contracts  and  certain  of  the  certlflcaties 
to  him,  as  agreed,  and  praying  for  writs  of 
sequestration  and  Injunction,  for  the  seizure 
of  certificates,  which  had  been  issued,  and 
to  restrain  defendants  from  getting,  from  the 
city,  others  which  were  to  be  Issued,  and, 
further,  praying  for  a  mandatory  Injunction 
ordering  defendant  to  transfer  said  contracts 
and  certificates  to  him.  Defendants  answer- 
ed, alleging  that  plaintiff  bad  defaulted  on 
the  contract  sued  on,  by  failing  to  furnish 
tbe  money  as  agreed,  and  In  other  ways,  and 
praying,  in  reconvention,  that  the  auditing 
of  accounts,  provided  for  In  said  contract, 
be  ordered  and  be  condncted  under  the  su- 
pervision of  the  court  Upon  the  pleadings 
thns  mentioned,  tbe  case  was  called  for  trial 
on  January  6,  1009,  and  was,  thereafter, 
beard,  from  time  to  time,  until  March  31st, 
during  which  period  there  were  six  witness- 
es examined  on  behalf  of  plaintiff,  three  of 
them  being  tbe  president,  the  vice  president, 
and  general  manager  of  the  defendant  com- 
pany, who,  under  Act  126  of  1908,  were  ex- 
amined "as  under  cross-examination**;  three 
others  were  plUIntiffs  witnesses,  and  the 
seventh  was  a  witness  for  defendaots.  who 
was  examined  out  of  turn  and  befwe  plalo- 
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tut  had  rested,  on  account  of  being  aboat 
to  leave  the  city.  On  tbe  date  last  above 
mentioned  (Blarch  3l8t),  plaintiff  having 
completed  the  aamlnatlon  ("as  npon  cross- 
examination")  of  defendants  vice  preddent, 
the  following  occurred: 

"B7  Mr.  McGonnell  (attorney  for  plaintiff) : 
That  is  all.  By  Mr.  Aosley  (attorney  for  de- 
fendanta) :  We  will  crosB-examine  the  witness 
when  we  open  oar  case,  on  redirect  examination. 
By  Mr.  McGonneH :  With  the  reservation  of  our 
ri^ht  to  pat  rebnttiog  testimony  In  the  record, 
and  evidence  of  that  character,  we  rest  here. 
By  Mr.  FJynn  (attorney  for  defendants):  Does 
tt^t  close  tlie  case,  Mr.  McCoonell?  By  Mr. 
McConnell:  I  said:  With  the  reservation  of 
onr  right  to  put  rebotUng  testimony  in  and 
evidence  of  that  character.  By  the  Court : 
There  will  be  no  opportanlty  for  testimony  in 
rebattal  to  be  <^ered.  AH  the  testimony  of- 
fered by,  and  for,  the  plaintiff  has  been  con- 
sidered, and  my  opinion  is  that  there  should 
be  jodgment  for  defendants.  In  dispensing  de- 
fendants from  the  necessi^  of  proaudoff  evi- 
dence, and  declaring  the  case  closed,  npon  the 
dedaratlon  by  counsel  for  plaintiff  that  his 
Bide  of  the  case  be  ctosed,  I  am  actuated  by  tbe 
condition  of  the  case  and  of  the  docket  of  the 
court.  The  case  has  been  called  for  trial  on 
29  different  days,  and  it  has  actually  consumed 
17  entire  days  In  presenting  plaintiff's  aide, 
only.  This  baa,  necessarily,  worVed  great  hard- 
ship for  all  other  litigants  and  numerous  wit- 
nesses who  had  basioess  before  the  coart  and 
who  have  been  In  attendance  here.  It  has  had 
'the  effect  of  crowding  the  docket  and  delaying 
other  business  before  the  court  It  now  be- 
comes my  duty,  after  liaving  given  to  the  plain- 
tiff the  iDlIest  opportunity  to  present  his  case, 
to  Interrupt  tbe  trial  and  to  relieve  defend- 
ants from  the  neoessi^  and  expense  of  placing 
their  19  witnesses,  who  are  summoned,  ana 
others  who  are  not  summoned,  but  who  have 
been  In  attendance  at  court  every  day  that  the 
case  was  called  for  trial,  upon  the  witness 
stand.  It  would,  perhaps,  take  as  mndi  time 
for  the  defendants  to  present  their  side  of  the 
ease  as  It  has  taken  ptsJntiff  to  present  bis 
sidft  of  the  case.  As  this  additional  testimo- 
ny is  altogether  unnecessary,  it  would  be  wrong 
for  the  court  to  give  any  more  time  to  the  trial 
of  this  case,  and  to  thns  retard  consideration 
of  other  business  actually  pending.  Let  the 
case  be  set  down  for  argttment  on  Monday, 
April  12th,  at  11  o'clock  a.  m.,  and.  in  the 
meantime,  let  the  testimony  be  filed." 

Thereafter  plaintiff  mored  tbe  court  to 
reconsider  titte  rnling  so  made,  and  the  mo^ 
tlon,  after  hearing,  wiui  dmled.  Plaintiff 
than  applied  to  this  court  tor  a  writ  of  man- 
damus to  comp^  the  Judge  a  quo  to  proceed 
wltii  tbe  trial  and  to  the  hearing,  at  all 
erentB,  of  suCh  testimonr  as  he  might  desire 
to  Introduce  in  rebuttal  of  that  given  by  de- 
fendants, '^s  upon  crosa^aminatlon,"  un- 
der tbe  act  of  1908;  but  It  was  held  that 
the  question  was  one  which  would  be 
brought  up  by  an  appeal  and  the  mandamus 
was  refused.  It  appears  from  ttm  record 
that  the  case  was  then,  <m  July  6,,  1009,  aet 
down  for  argnmoit,  and  that  the  trial  judge, 
after  hearing  ai^nment  from  counsel  for 
plalntUf,  took  it  under  advisonent,  and  some 
time  hiter  gave  Judgment,  dlssfdvlng  the 
writs  of  aeqnestratlon  and  Injunction,  dls- 
mlsalng  plalntUTs  snlt,  at  hla  cost,  and  in 
favor  of  defendants,  on  their  reconventlonal 
demand,  "directing  that  a  full,  final,  and 


complete  auditing  and  acconntlng  of  the  con- 
tracts betweoi  plaintiff  and  defendants  be 
had,  and  that  Alexander  Allison  be  appoint- 
ed to  audit  said  contracts  and  the  accounts 
between  the  parties  and  make  report  to  this 
court  of  bis  findings";  the  ordw  appointii^ 
the  auditor  "to  remain  suspended  for  10  days 
aftw  this  Judgment  becomes  final,  in  order 
that  plaintiff  (and  defendants)  may  settle 
their  differences  without  the  further  assist- 
ance of  the  court**  It  was  further  decreed 
that  plaintiff  pay  all  costs.  From  the  Judg- 
ment BO  raidered,  plaintiff  prasecuta  this 
suspensive  and  devolutive  appeal.  Defend- 
ants have  neither  appealed  nor  answered  tba 
appeal  taken  by  the  plaintiff. 

Opinion. 

The  Code  of  Practice  provides:  ' 

"Art.  477.  When  the  plaintiff  has  closed  his 
evidence,  the  defendant  shall  bring  his  wit- 
nesses and  produce  the  proof  In  support  of  his 
defense ;  the  plaintiff  may  then  bring  addition- 
al witnesses,  or  hla  former  witnesaes,  to  rebut 
the  testimony  adduced  by  the  defendant*  or 
to  lessen  the  weif^t  of  soch  testimony." 

"Art.  484.  After  all  incidental  questions  shall 
have  been  decided,  and  l>oth  parties  have  pro- 
duced their  respective  evidence,  tbe  argument 
commences ;  no  witness  thm  can  be  heud,  nor 
proof  Introdoced,  except  with  tbe  consent  of 
all  parties." 

Act  126  of  1908  reads.  In  part,  as  follows; 

"Section  1.  *  *  *  That,  in  all  causes 
pending  and  untried,  or  to  be  hereafter  in- 
stituted, in  any  court  of  this  state,  the  parties 
litigant  shall  be  entitled  to  examine  tbelr  op- 
ponent as  under  cross-examination,  and.  In 
such  event,  the  parties  thua  examining  op- 
ponents shall  not  be  held  as  vouching  for  the 
credibility  of  the  opponents  so  placed  on  the 
stand,  or  aa  estopped  from  impeaching,  in  any 
lawful  way,  the  testimony  given  as  herein  pro- 
vided for." 

The  word  "impeach,"  as  used  In  the  stat- 
ute thus  quoted,  and  as  applied  to  the  testi- 
mony to  be  elicited  firom  opponent.  Includes 
all  that  would  be  meant  If  the  word  "rebut" 
were  added,  since,  to  Impeach  the  testimony 
of  a  witness,  or  to  Impeach  a  Judgment, 
means  to  show  that  it  is  erroneous.  Cyc. 
vol.  21,  p.  1787.  We  take  it,  therefore,  that 
the  plaintiff  in  the  case  at  bar,  baving  ex- 
amined his  opponents,  "as  under  cross-exam- 
ination," had  the  same  right  to  rebut  the 
testimony  thus  elicited  as  thou^  that  testi- 
mony had  been  givot  by  them  as  witnesses 
called  on  their  own  brtial^  and,  that  being 
the  cas^  the  ruling  of  the  Judge  a  quo,  in 
denying  that  ri^t,  mrdering  the  case  to  be 
set  down  for  a^nuaent,  and  deeding  It, 
without  affording  plaintiff  an  opportunity  to 
offer  such  testimony  In  rebuttal,  as.  In  his 
opinion,  the  occasion  required,  was  errone- 
ous. Beyond  that,  tbe  defendants  were  al- 
lowed no  opportunity  to  offer  any  evidence 
at  all,  and,  though  our  learned  Brothw  may 
be  right  in  the  conclusion  reached  1^  him, 
aa  predicated  uptm  the  evidence  which  lie 
allowed  to  be  adduced,  it  might  happen  that 
we  would  disagree  with  him  (though  we  do 
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not  wlah  to  be  nndentood  ms  intiinatliig  any 
<^lnion  upon  tbe  sabject,  one  way  or  the 
otbei).  In  which  erent  Uw  position  of  the 
defendants  would  be  most  unfortunate,  since, 
in  that  event,  ih^  would  be  condmined 
without  havliv  fully  presented  the  facts  of 
their  case.  As  the  matter  stands,  the  plaintiff 
was  denied  the  right  to  Introduce  evidence 
wlilch  the  law.  In  terms,  gives  him  the  right 
to  Introduce.  He  complained  of  the  ruUng 
so  made,  which  (being  Interlocutory)  Is 
brought  up  for  review  by  his  appeal  from, 
the  final  Judgment,  and  the  drift  of  the  argu- 
ment, in  the  original  brief  filed  on  his  behalf, 
la  that  thi>  case  should  be  remanded,  to  be 
proceeded  with,  as  a  summary  case,  from  the 
point  at  which  that  ruling  was  made.  That 
course,  we  think,  Is  anthorlzed  by  tbe  text 
of  Code  Prac.  art.  006,  which  provides  that, 
If  the  court  shall  thlnfe  It  Impossible  to  pro- 
nounce definitely  on  a  cause  "either  because 
the  parties  have  failed  to  addnce  tbe  neces- 
sary testimony,  or  because  the  inferior  court 
refused  to  receive  it,  or  otherwise.  It  may, 
according  to  circumstances,  remand  the  cause 
to  the  lower  court,  with  Instrnctlons  as  to 
the  testimony  which  It  shall  receive,  to  the 
end  that  it  may  decide  according  to  law." 
And  by  Rev.  St.  S  1991,  which  provides  that 
**In]unctlon  cases  «  •  •  shall  be  placed 
•  •  •  on  *  •  •  the  summary  docket.". 
As,  however,  the  defendants  have  neither' 
appealed  nor  answered  the  appeal,  nor,  in 
any  way,  by  pleading,  complained  of  the 
mllng  or  Judgment  here  made  the  snbject  of 
review,  the  costs  of  tlw  appeal  most  be  borne 
by  them 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
this  cause  be  remanded  to  the  district  court, 
to  be  there  proceeded  with  as  a  summary 
case,  in  accordance  with  law  and  with  the 
views  expressed  in  the  foregoing  opinion, 
from  the  point  at  which  counsel  for  plain- 
tlff  made  the  announcement: 

"With  the  reservation  of  tbe  right  to  put  re- 
bntdng  testimony  In  the  record,  and  evidence 
of  that  character,  we  rest  here." 

The  defendants  to  pay  the  costs  of  the 
appeal  and  the  costs  d  the  district  court  to 
await  tlie  final  Judgment 

025  La.) 

No.  17,698. 
CONCRETE  CONSTRUCTION  ft  CON- 
TRACTING CO.  T.  PRATT. 
{Supreme  Court  of  Louisiana.   March  28,  1910. 
Bdiearing  Denied  April  25,  1910.) 

(BpfMut  »v  the  Court.) 

Affui.  ahd  Eiic»  a  1106*)— PiocBnuaB- 
CoifBouoATioit  FOB  PuBPOSK  or  ABonHxm 

— WlTHBOU>INO  JUDOMBNT. 

Where,  in  independent  suits  Instltnted  and 
proBCcoted  In  different  diTlsions  of  the  dvil 
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district  court,  dedded  at  different  times,  by  dif- 
ferent judges,  and  brousbt  before  this  court 
different  appeels,  there  is  no  sugxeetion,  in  ei- 
ther record,  that,  being  between  the  same  parties 
and  involving  uie  interpretation  of  the  same 
contract,  tbey  should  be  consolidated,  and  no 
ruling  npon  the  subject,  and  where,  in  this  court, 
tbey  are  consolidated,  by  ctmseDt,  only  for  the 
ptiiposes  of  arrnment,  this  court  will  not  feel 
authorized,  agalnat  tbe  wishes  or  Interest  of  one 
of  the  litigants,  to  withhold  its  judgment.  In 
the  one,  to  await  the  final  determination  of  the 
other  suit,  which,  the  judgment  appealed  from 
beiag  annulled,  on  a  question  of  practice,  is  re- 
manded for  further  proceedings. 

[Ed.  Note. — For  other  cases,  see  Aimeal  and 
Error,  Dec.  Dig.  S  1106.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  John  St  Paul,  Judge. 

Action  by  the  Concrete  Construction  &  Con- 
tracting Company  against  George  K.  Pratt 
From  an  order  dissolving  an  injunction^ 
plaintiff  appeals.  Affirmed. 

See,  also,  62  South.  ISl. 

Hubert  M.  Ansley  aud  George  W.  Flynn, 
for  ai»pellant  James  McConnell,  J^.,  for 
appellee. 

Statement  of  the  Case. 

MONROE,  J.  On  August  12,  1907,  plain- 
tiff (being  a  company  under  the  name  of 
which  John  r.  McCoy  appears  to  conduct 
his  business)  and  defendant  entered  into  a 
written  contract  reading,  as  follows: 

"Ulis  agreement,  this  day  made  and  entered 
into  between  John  F.  McCoy  and  the  Concrete 
Construction  &  Contracting  Company,  both  of 
the  city  of  New  Orleans,  parties  of  the  first 
pert,  and  George  K.  Pratt,  of  the  city  of  New 
Orleans,  party  of  the  second  part,  witneBsetb; 
That,  whereas,  said  Concrete  Constniction  & 
Contracting  Company  has  bid  on  certain  repav- 
ing  and  surface  drainage  work,  and  la  aboot 
to  enter  Into  contracts  with  tbe  dty  of  New 
Orleans  as  follows: 


Subsurface  drainage  contract  on 

Magazine  street,  from  Canal  to  ■ 

Julia,  about   $32,690  00 

Repaying   contract   on  Magazine 

street,  from  Canal  to  Julia,  about  30,860  50 

Subsurface  drainage  contract  on 
Gravier  street,  from  Canal  to  Del- 
ta, about  :   2S,620  80 

Repaying  contract  on  Gravier,  from 

Camp  to  Delta,  about   12,000  00 

Subsurface  drainage  contract  on 
Common  street,  from  Magaaine  to 

Front  about   10.558  00 

Bepavlng  contract  on  Common 
street  from  Magaslne  to  Front 

about    6.400  00 


$124,130  30 

"And,  whereas,  under  authority  of  a  resolu- 
tion of  tbe  board  of  directors  of  tbe  said  Con- 
crete Constniction  A  Contracting  Company, 
adopted  May  24,  1907,  the  said  John  F.  Mc- 
Coy, has  entered  into  an  agreement  with  the 
said  (3eorge  K.  Pratt  whereby  in  consideration 
of  the  payment  to  him  of  one  half  of  tbe  pro- 
fits which  may  be  derived  from  said  contracts, 
the  said  George  E.  Pratt  will  finance  the  aald 
undertaking  and  advance  such  moneys  as  may  be 
necessary  for  the  carrying  on  (tf  the  same. 

"Now,  therefore,  in  consideration  of  the  fore- 
going, the  parties  of  the  first  and  second  parts, 
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seTerally,  bind  and  oblifate  thentMlvu  am  fol< 
lows: 

"Upon  the  execution  of  this  agreement,  the 
several  contracts  atmye  refemd  to,  as  well  as 
all  certificates  and  payments  in  connection  with 
the  same,  shall  be  transferred  and  aseigned  to 
said  George  K.  Pratt,  or  to  his  order,  or  to 
such  bqnk  as  he  may  select  and  designate,  as 
subrogee. 

"Upon  completion  of  each  of  the  aforesaid 
six  contracts,  accounts  shall  be  audited  and 
the  net  profit  or  loss  upon  the  same  shall  be 
definitely  fixed  and  determined  by  the  parties 
to  this  agreement,  reimbursement  being  first 
made  of  all  amounts  advanced,  and.  In  eo  doing, 
the  same  shall  be  taken  from  the  proceeds  de- 
rived from  the  property  owner's  portion  of  cer- 
tificates when  issued  and  collected,  and  the 
balance,  if  any,  out  of  the  city's  porti<m  of  said 
certificates,  when  sold,  as  hereinafter  provided, 
and  written  adnowleogment  shall  Iw  given  by 
and  to  both  parties  to  ttiis  agreement  as  to  the 
existing  conditions  after  auditing.  All  certifi- 
cates and  the  cash  derived  from  the  sale  or 
collection  of  the  same  shall  remain  in  the  con- 
trol of  the  said  George  E.  Pratt  nntU  after 
the  completion  and  auditing  of  all  said  con- 
tracts, to  be  used  by  him  exclusively  in  making 
payments  or  in  securing  fonds  for  the  carry- 
ing oni  of  said  contracts  and  the  work  upon 
the  same,  or  as  collateral  in  connection  with  the 
bond  reqoired  by  the  city  of  New  Orleans. 

"The  said  George  K.  Pratt  shell  have  the 
right,  in  his  discretion,  to  pledge  any  and  all 
certificates  for  advances  necessan  to  carry 
ont  this  a^eement,  and  he  sliall  xorther  have 
the  right  to  sell  a  sofficient  amount  of  cer- 
tificates, representing  the  city's  portion  of  pay- 
ments under  said  contracts,  provided  that  suffi- 
cient funds  are  not  derived  from  the  collection 
of  the  proijerty  holders  certificates  for  advances 
made  by  him ;  provided,  further,  that  in  selling 
the  city's  jmrtion  of  said  certificates,  both  par- 
ties to  this  contract  do  agree  as  to  the  price,  or, 
in  the  event  of  disagreement,  then,  he  give  writ- 
ten notice  to  the  parties  of  the  first  part,  desig- 
nating the  particular  certificates  of  the  city  s 
portion  that  he  proposes  to  sell,  the  price  of  the 
same,  and  the  purpose  of  said  sale,  and  that 
said  parties  of  the  first  part,  after  such  notifi- 
cation, do  fail  within  sixty  days  to  procure  and 
produce  a  bona  fide  purchaser  for  said  dty's 
portion  of  said  certificates  at  a  higher  price. 

"All  material  accounts  and  labor  rolls  and 
other  'necessary  incidentals'  shall  be  charged 
to,  and  as,  expenses. 

"In  consideration  of  the  time  and  efforts  of 
the  said  John  F.  McCoy,  as  general  manager, 
being  given  to  the  carrying  on  of  the  aforesaid 
contracts  and  their  rapid  completion,  the  sal- 
aries of  the  officers  of  the  Ctmcrete  Construction 
ft  Contracting  Company,  and  bookkeeper  and 
office  expenses,  as  may  be  designated  by  the 
said  John  F.  McCoy,  shall  be  advanced  to  him 
monthly  for  account  of  said  company  by  the 
party  of  the  second  part  during  the  running 
of  the  said  contracts,  and  until  the  final  comple- 
tion of  the  same;  provided,  however,  that  the 
total  amount  so  advanced  shall  be  no  more  or 
less  than  the  sum  of  five  hundred  dollars  per 
month,  and  that  it  shall  be  reimbursed  to  said 
party  of  the  second  part,  an^  may  be  t^en  by 
him  ont  of  the  profit  of  the  parties  of  the  first 
part,  and  may  be  adjusted  in  the  regular  audit- 
ing following  the  completion  of  each  contract; 
and,  provided  further,  that  said  advances  iriiall 
in  no  event  be  made  for  a  longer  period  than 
twelve  months. 

"The  said  jpartiea  of  the  first  part  shall  fur- 
nish the  said  George  K.  Pratt  their  notes  for 
advances,  and  for  pay  rolls,  materials  and  In- 
cidental accounts  and  salaries,  etc,  monthly, 
which  he  may  discount  or  use  as  be  may  deem 

firoper,  returning  the  tame  when,  after  auditing, 
t  shall  appear  uat  sufficient  moneys  have  been 
realized  ftom  the  proceeds  of  uod  contracts 


to  meet  and  pay  all  expense  accounts  and  in- 
debtedness of  said  Concrete  Construction  ft 
Contracting  Company. 

"In  the  event  ci  legal  services  being  required 
in  connection  with  any  of  the  contracts  afore- 
said, the  party  of  the  second  part  shall  have  the 
right  of  naming  and  employing  the  attomey-at- 
law  who  shall  be  engaged  fen*  such  purpose. 

"The  party  of  the  second  part  shall  also  have 
the  right  to  appoint  one  man  to  act  as  time- 
keeper, paymaster  and  material  clerk,  at  a  sal- 
ary of  seventy  dollars  per  month,  whose  duties 
shall  be  the  paying  of  the  men  employed,  receiv- 
ing of  material  and  the  keeping  of  the  men's 
time.  He  shall  have  no  authority  to  hire  or 
discbarge  and  shall  be  nnder  the  supervision  of 
the  manager,  John  F.  McCoy,  by  whom  all  bills 
and  pay  rolls  must  be  approved  before  payment. 
The  salary  of  said  appointee  shall  not  be  paid 
from  the  five  hundred  dollars  per  month  stipu- 
lated for  above  as  salarin  and  ofllce  expensea, 
but  shall  be  diarmd  to  the  expense  account, 
and  said  3obn  F.  McCoy,  shall  have  the  right 
to  discharge  said  employ^  if  unsatisfactory,  and 
shall,  in  such  case,  notify  the  party  of  the  sec- 
ond part  to  replace  with  another  appointee. 

"Itemized  reports  of  materials  received,  ma- 
terial used  and  cost  of  labor  and  all  other  ex- 
penses will  be  famished  the  party  of  the  sec- 
ond part  daily,  duly  signed  by  manager  and 
timekeeper. 

"After  all  contracts  have  been  completed  and 
all  expensea  paid,  the  net  profit  derived  from 
said  contracts  shall  be  determined  and  divided 
as  follows:  All  claims  due  and  all  unused  ma- 
terial and  tools  and  implements  purchased  in 
omnection  with  said  contracts  shall  be  fairly 
appraised ;  all  certificates  still  unsold  and  un- 
collected shall  be  duly  classified  and  the  amount 
pf  the  cash  balance  on  hand  from  the  sale  or 
collection  of  certificates  shall  be  exactly  as- 
certained. One-half  of  said  appraisement  and 
certificates  and  cash  shall  be  given  and  belong 
to  said  party  of  the  second  part  under  the  terms 
of  this  agreement,  and  the  remaining  half  of 
said  appraisement  and  certificates  and  cash  shall 
belong  to  the  parties  of  the  first  part,  subject 
to  redaction  for  reimbursement  to  the  party 
of  the  Bec<md  part  ot  such  amonnt  as  may  be 
due  him  for  advances  for  salaries  and  office  ex- 
penses at  the  rate  of  five  hundred  dollars  per 
month,  as  hereinabove  set  forth,  and  of  such 
other  sum  or  sums  as  the  jiarties  of  the  first 
part  may  have,  by  written  acknowledgment,  de- 
clared to  be  payable  oat  of  their  share  of  the 
profits  to  the  said  party  of  the  second  part. 

"In  testimony  whereof,  the  parties  of  the  first 
and  second  parts  have  hereto  rigned  their 
names,  at  the  dty  of  New  OrleatLS,  this  12tfa 
day  of  August,  1907,  In  execution  of  the  afore- 
going agreement,  the  same  being  made  in  dupli- 
cate. 

Concrete  Cons,  ft  Cont.  Company, 
"William  Demomelle,  President 
''John  F.  McCoy,  Se&  and  Tress. 
"John  F.  McCoy. 
"George  K.  Pratt 
"Attest: 

"John  F.  McCoy. 
"Jaa.  McConned,  Jr." 

In  May,  190S,  the  subsurface  drainage  con- 
tract on  Magazine  street  harlog  ^tem  com- 
pleted, plaintiff  received  a  certifleate  there- 
for from  the  city  of  New  Orleans,  for  $S2,- 
075.58,  and  transferred  the  same  to  defend- 
ant, from  whose  attwu^,  it  thereafter  re- 
ceived two  commimlcations,  reading  as  fi^ 
lows: 

"New  Orieans,  June  IB,  1908. 
'^ncrete  Construction  and  Oontracthig  Co- 
and  JtOrn  F.  McCoy,  City— Dear  Sin:  X  am 
just  in  receipt  of  tout  letter  dated  June  12, 
1908,  replying  to  mme  ot  June  10th.  Your  let- 
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ter  was  de&Tered  at  my  office  this  momins.  In 
replj  I  beg  to  say  that  your  long  delay  in 
aaswerins,  coupled  with  your  failure  to  name  a 
price,  can  cmly  be  taken  as  an  indication  of  yoar 
unwillingncM  to  agree  as  to  the  price,  or  an 
intention  to  disagree  on  any  proposition  made. 

"If  I  am  wrong  in  this  conclusion,  I  most 
inaist  that  yon  answer  tlilB  letter  immediately, 
stating  your  willit^esa  and  reedlneu  to  agree 
upon  a  price  and  naming  the  same.  Exiling 
in  this,  you  are  notified  hereby,  on  behalf  of  Dr. 
George  K.  Pratt,  that  he  Is  unable  to  agree  with 
you  as  to  the  price,  as  provided  la  your  contract 
of  AngntC  12.  1907,  and,  on  his  behalf  I  now 
give  yoa  written  notice  that,  for  the  purpose  of 
obtaining  advances  necessary  to  carry  out  his 
■aid  agreement  with  you  and  to  malce  payments 
required  of  him  thereander.  and,  fnrtber,  for 
hfs  penonal  retmbursemmt  for  amounts  ad- 
vanced by  him,  he  proposes  to  sell  the  City's 
.  subsurface  drainage  certificate,  issued  for  $32,- 
071^68,  and  referred  to  particalarly  In  your 
letter  of  June  12,  1908,  to  which  this  is  an  an* 
swer;  and  you  are  further  notified  hereby  that 
the  price  of  the  same,  in  the  event  of  such  sale, 
is  fixed  at  eighty  cents  on  the  dollar.  You  are 
further  requested  to  procure  and  produce  a  bona 
fide  pnidiuer,  within  sixty  days  from  this  noti- 
ficaoon  for  aaid  certificate  at  a  higher  price. 

"And  now,  in  addition  to  the  aboye,  you  are 
farther  notified  that  the  certificate  above  de- 
scribed, for  any  of  the  purposes  above  expressed. 
Is  proposed  to  be  sold  by  Dr.  George  K.  Pratt 
for  any  price  between  its  par  value  and  the  said 
above  mentioned  figure  of  80  c.  on  the  dollar. 
In  the  event  of  your  failure,  within  sixty  days, 
to  procure  a  bona  fide  purchaser  at  a  higher 
price  than  Dr.  Pratt  may  be  able  to  obtain  for 
■aid  certificate,  he  proposes  to  sell  the  same  at 
any  price  between  the  two  figures  mentioned. 
Tlx.,  80  c  on  the  dollar  and  par. 

"Yours  truly,  [Signed]  Jas.  McConnell,  Jr." 

"New  Orleans,  August  11,  1908. 

**H.  H.  Ansley,  Esq.,  Attorney  for  Concrete 
OoDStmcdtm  &  Contracting  Co.  and  John  F. 
McCoy— Dear  Sir:  Referring  to  the  city  cer- 
tificate amounting  to  $32,075.58.  made  the  sub- 
ject of  my  letter  of  June  15,  1908,  addressed  to 
the  Concrete  Construction  ft  Contracting  Co. 
and  John  F.  McCoy,  I,  hereby,  on  behalf  of  my 
client.  Dr.  George  K.  Pratt,  agree  not  to  Bell 
the  said  certificate  until  after  August  23,  IOCS, 
without  first  obtaining  the  written  consent  of 
yoar  clients. 

"Yoais  truly.  [Signed]  Jas.  McConnell,  Jr."- 

Two  da7B  after  the  date  of  the  letter  last 
above  Quoted,  to  wit,  on  Angiut  IS,  1008,  de- 
fendant brongbt  suit  a^^nst  plaintiff  (bear^ 
ing  tbe  number  86,934  of  the  docket  of  the 
district  court  and  being  No.  17,914  (tf  the 
dodcet  of  this  courQ,  In  wblcb  a  decree  Is 
this  day  banded  down  (52  South.  151),  re* 
mandlng  4t  to  be  further  proceeded  with,  ao 
cording  to  law  and  to  the  rlews  e^ressed 
in  the  (^dnlon,  comidalnlng  that  plaintiff  had 
taDed  to  trantfer  the  city  contracts  and  was 
rtftulQg  to  transfOT  C^OOO  additional 
certlflcatea  whldi  it  had  recelTed.  and  pray- 
ing tor  write  of  sequestration  and  Injnnc- 
tkm  and  for  a  Judgment  for  spedflc  per- 
formance; flte  present  effect  of  the  snlt  be- 
ing that  sll  tbe  certiflcatea  called  for  by  the 
fity  contracts  (the  contracts  havliv  beoi.  at 
this  time,  raecnted),  save  the  one  mentioned, 
and  certain  certificates  against  property 
liolden  to  the  amount  of  96,607.17  (also  lu 
tbe  hands  of  tbe  defendant),  are  now  tied 
np  br  sequestration.    In  tbls  suit  (which 


bears  tbe  number  87,042  of  tbe  district  court 
and  was  Instituted  on  August  24, 190^  plain- 
tiff seeks  to  enjoin  defendant  from  selling 
the  certificate  referred  to  In  the  lettws  quot- 
ed, and  a  preliminary  injunction,  restraining 
him  (torn  so  doing,  was  Issued.  Shortly 
ttiereaftw  (on  Decwber  7, 190S)<  plaintiff  In- 
stituted another  suit  (No.  8S,(KiO  of  the  dock- 
et of  ^  district  courQ,  In  wbldi  It  seeks  to 
annul  tbe  contract  of  August  12,  1907.  and 
to  recover  damages.  On  tlie  trial  (of  this 
suit)  it  was  testified  to  by  plalntUTs  presl- 
Amt,  and  not  denied,  that  defendant  has  ad- 
rancied,  under  tbat  contract  between  $70^000 
and  $80,000;  for  whlcb  be  bas  reoeired,  so 
far,  only  the  certlflcate,  for  182,076.58,  the 
sale  of  which  is  here  sought  to  be  mjoined, 
and  tbe  certtflcates.  amounting  to  96,607.17, 
to  which  we  have  referred. 

Tbe  same  witness  also  testified  that, 
tbougb,  as  president  of  the  plaintiff  com- 
pany, be  liad  made  the 'affidavit  upon  which 
the  Injnnctlmi  was  obtained  (in  effect,  that 
defendant  has  no  right,  tinder  the  contract, 
to  sell  tbe  certlflcate  in  question),  be  had, 
since,  dianged  bis  mind,  and  was,  wtam  be 
testified,  of  opinion  that  defendant  has  that 
right  The  teetlmony  thus  referred  to  was 
given  npon  the  trial  of  a  mle  taken  by  de- 
fiant to  dissolve  tbe  preliminary  Injunc- 
tion, on  the  grounds:  (1)  *vrbat  the  auc- 
tion that  the  said  Geoi^  Pratt  bss  no 
right,  muter  tbe  contract  of  Ai^ust  12,  1007, 
to  seU  said  certificate,"  is  untrue;  (2)  tliat 
tbe  affidavit  for  tbe  Injunction  was  improvl- 
dently  made  and  is  at  variance  with  tbe  tes- 
tlmony  given  bj  the  affiant)  in  another  caae. 
Tbe  Judge  a  quo  made  tbe  rule  absolute  and 
dissolved  the  Injunction,  and,  from  his  Jndg* 
ment  to  tbat  effect^  plaintiff  prosecutes  ttils 
suqienslve  aroeal,  thereby  maintaining  tbe 
lnjnnctl<m  in  force. 

Opinion. 

We  find  In  Qie  brief  of  d^endant^s  oonn- 
sel  what  purports  to  be  a  copy  of  the  opinion 
of  fhe  judge  a  quo;  but,  as  we  tall  to  find 
the  opinion  In  tiie  transcript,  we  presume 
tliat  It  was.  Inadvertently,  omitted,  or  tbat 
the  coi^  is  unofficial.  Whether  offid^l  or 
unofficial,  however.  It  appears  to  meet  the 
requirements  of  tbe  case,  and  we  shall,  th«e- 
fore.  avail  ourselves  of  it.  It  reads  as  fol- 
lows: 

"There  Is  no  merit  In  that  part  of  defendant's 
motion  t>a8ed  upon  tbe  withdrawal  of  the  affi- 
davit for  the  president  of  a  corporation  has  no 
more  right  to  discontinne  its  suit,  against  the 
wishes  of  a  directorate,  by  that  procesa  than  by 
motion. 

"Moreover,  there  la  no  question  of  fact  in- 
volved, but  simply  one  oi  construction  of  a 
contract,  which  Is  the  province  of  the  court  and 
not  of  the  witness. 

"From  the  testimony  of  Mr.  Demomelle,  I 
find  that  defendant  has  advanced  plaintiff  near- 
ly $80,000,  and,  from  the  contract  of  August 
12,  1907,  I  find  that  defendant  has  'the  right 
in  his  discretion,  to  pledge  any  and  all  certlfi- 
catea  for  advances  neceasaiy  to  carry  out  this 
agreement,  and  tw  shall  farther  have  the  right 
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to  8«II  ft  mfBelent  ftmoant  of  certificates,  repre- 
■CQtiDiT  the  dty'i  portion  of  payments,  under 
aaid  contract,  provided  that  sufficient  funds  are 
not  derived  from  the  collection  of  the  prcroerty 
holders'  certificates,  for  advances  made  oy  nim.' 

"I  find  from  the  answer  filed  by  these  plain- 
tiffs In  No.  86,984.  and  their  petitimi  In  No. 
88,060,  that  all  the  contracts  have  now  been 
completed,  and  there  remains  on^  to  audit  ac- 
counts and  adjust  the  rights  of  the  parties. 

"I  find,  from  the  petition  No.  88,000,  that  on 
August,  12,  1906,  petiUoners  refused  (for  rea- 
sons satisfactoiT  to  themselves)  to  deliver  to 
defendant  any  further  property  holders'  certif- 
icates other  than  those  whidi  be  then  held, 
amounting  to  about  $6,000. 

"Ou  August  24,  1908,  petltloneta  filed  this 
suitf  enjoining  defendant  from  selling  the  other 
certificate  he  held,  viz.,  a  city  certificate  for 
»32,075. 

"And  on  December  7,  1906  (In  No.  88,0S(9, 
plaintiffs  filed  a  claim  for  damages  and  to  annul 
the  whole  contract,  because,  on  August  29, 
1906,  defendant  failed  to  furnish  more  money, 
although,  at  the  time,  he  had  'the  dty  certificate 
for  $32,075,  •  •  •  and  it  was  said  Pratfa 
duty  to  utilize  said  certificate  In  making  pay- 
ments and  in  securing  funds  for  the  execution 
of  said  contracts.* 

"Admitting,  for  the  purpose  of  the  ai^nment, 
that  plaintiffs  were  justified  in  retaining  and 
refnsing  to  give  defendant  the  property  holders' 
certificates,  the  situation  ia  simply  this:  Here 
are  plaintiffs,  who,  in  two  different  suits,  admit 
that  there  is  only  a  question  of  accounting  l>e- 
tween  tfa«n  and  this  defendant  (who  has  ad' 
vanced  more  than  double  the  amount  of  any 
claim  against  bim,  and  whose  claim  against 
them  exceeds  any  whidi  they  may  have  against 
him  by  more  than  the  amount  of  this  certif- 
icatet),  who  refuse  to  give  defendant  the  prop- 
erty boMers'  certificates,  although  he  had  ad- 
vanced more  than  double  the  amount  thereof, 
and  who  claim  damages  and  seek  to  annul  liia 
contract  because  of  failure  to  furnish  more 
funds,  after  being  'refused  new  property  holders' 
certificates,  and  enjoined  him  from  disposing 
of  the  only  other  certificates  he  had.  In  the 
meanwhile,  defendant's  lai^  advances,  already 
made,  are  drawing  no  interest  under  the  con- 
tract, whilst  he,  himself^s,  presumably,  paying 
interest  on  the  money  ($20,000  or  more)  borrow- 
ed by  him.   See  petition  in  88,050. 

"Whatever  may  be  the  merits  of  the  claims 
advanced  by  these  plaintiffs,  in  the  «theT  suits 
now  pending  (Nob.  86,984  and  88.05(9,  it  is 
perfectly  certain  that  their  position  In  this  case, 
at  this  time,  especially  in  view  of  their  judicial 
declaration  that  *it  was  said  Pratt's  duty  to 
utilise  said  certificate.'  Is  utterly  inconsistent 
and  unreasonable,  and  tbelr  Injonctiou  will  be 
dissolved  at  their  cost. 

"P.  S.  Except  Mr.  Demoruelle's  testimony 
and  the  contract,  I  have  proceeded  herein  en- 
tirely upon  plaintiff's  own  Judicial  admissiona, 

"Rule  made  absolute.** 

The  eontentloiia  of  plalntlfrB  cotmsel  are 
that,  In  Tier  of  (he  pendency  of  the  suit,  by 
dtfendant,  to  aiforce  specific  comi^lance  wltli 
flie  contract  of  Angnst  12,  1907,  and  of  de- 
fendant's answer  and  reconventional  demand 
tberdn,  and  the  pendency  of  its  suit*  to  an- 
nul said  contract,  the  district  court  alunild 
have  deferred  action  on  the  motion  to  dis- 
solve the  Injimction  in  this  case,  nntfl  the 
matter  shall  have  been  finally  decided;  the 
arffoment  being,  that: 

"The  court  should  not  construe  one  right  of 
Dr.  Pratt,  under  the  contract,  when  such  deci- 
sion might  affect  the  rights  of  defendant  in  rule 
In  the  position  taken  by  it  before  other  tribu- 
aaia.** 


And  an  argument  to  the  same  effect  Is  ad- 
dressed to  this  court,  as  follows: 

"And  we  now  urge  before  this  court,  because 
this  court  can  take  judicial  cognizance  of  pro- 
ceedings pending  before  it,  that  Judge  8ommer- 
ville  having,  in  record  No.  17,914  of  the  docket 
of  this  court,  determined  against  the  pretensions 
of  Dr.  Pratt,  and  havittg  ordered  an  auditing 
and  accounting  between  the  parties,  In  order  to 
fix  their  respective  rights,  and  having  determin- 
ed that  Dr.  Pratt  had  actively  violated  the  con- 
tract of  August  12,  1907,  this  court  should  not 
affirm  Judge  St.  Paul's  judgment  In  this  cade, 
dissolving  the  injunction  asked  for  by  defend- 
ant in  rule,  because,  if,  upon  hearing  case 
No.  17,914  of  the  docket  of  this  court,  this  court 
should  be  of  the  opinion  tliat  Judge  Sommer- 
ville's  decision  Is  correct,  and  affirm  his  judg- 
ment, the  sale  of  the  certificate,  resisted  in  this 
case,  could  not  take  place,  pending  the  auditing 
and  accounting  and  final  settlement  ordered  by 
Judge  SonunerviUe.  This  court  Is  the  conserva- 
tor of  the  rights  and  privileges  of  all  citizens. 
The  laws  of  Louisiana  abhor  a  multiplicity  of 
suits,  and,  where  it  is  possible,  under  one  pro- 
ceeding, to  settle,  determine,  and  adjust  the 
rights  of  all  parties,  courts  will  favor  that  pro- 
ceeding which  looks  towards  a  final  Bettl«nent 
of  all  matters  that  may  arise  between  parties.' 
We.  therefore,  respectfully  urge  that  tnia  in- 
junction proceeding,  and  all  matters  pertaining 
to  the  present  matter  before  the  court,  should 
be  deferred  until  a  final  determination  of  the 
proceeding  in  No.  17,914  of  tlw  docket  of  this 
court,  in  order  Uiat  there  may  not  be  a  con- 
flict arising  when  all  nuttera  are  finally  brought 
up  for  settlement.** 

The  answer  to  this  argument  appears  to 
US  to  be  tliat.  whilst  the  law  abhors  a  mul- 
tlididty  of  litigation,  the  same  thing  Is  not 
always  true  of  litigants,  who  are  not  readi- 
ly controlled  in  that  r^ipect.  So  far  as  we 
can  see.  there  was  no  reason  why  the  pres- 
ent plaintiff  should  not  have  Included  in  Its 
recoQventlonal  demand,  set  up  in  the  suit 
No.  86,934  of  the  docket  of  the  district  court; 
all  that  it  is  demanding  in  this  suit  and  in 
the  suit  to  annul  the  contract  of  August  12, 
1907  (No.  88,050).  But  It  did  not  think  prop- 
er to  pursue  that  course,  and  the  result,  so 
fhr  as  this  suit  is  concerned,  was  that  the 
judge  a  quo  had  upon  his  docket  a  sum- 
mary case,  demanding  trial,  with  no  plea  to 
the  jurisdiction  and  no  su^^tlon.  In  the 
record,  upon  which,  over  the  objection  of 
one  of  the  litigants,  he  could,  legally,,  have 
based  a  refusal  to  proceed  with  the  trial,  or 
could  have  made  an  order  transferring  It 
to  another  division  of  the  court  ^ 

And  the  position  of  this  court  is  much  the 
same.  PlalntlfT  brought  this  suit  after  the 
suit  of  defendant  had  been  Instituted,  and 
prosecuted  it,  so  far  as  we  know,  from  tJie 
record,  up  to  the  time  of  the  filing  of  the 
brief  in  this  court,  as  a  proceeding,  not,  nec- 
essarily, dependent,  for  Its  proper  determi- 
nation, upon  any  other  litigation.  There  Is 
In  the  record  No.  17,914  a  Joint  suggestion 
to  the  effect  that  the  two  suits  are  between 
the  same  parties  and  involve  the  Interpreta- 
tion of  the  same  contract,  and  that  "it  is 
desired  that  both  be  argued  and  submitted 
at  the  same  time,"  followed  by  a  motion, 
which  was  granted,  "that,  for  the  purpose  of 
argument,  this  canse  be  consolidated  with 
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nld  nit  No.  17,698,  to  be  heard  and  snb- 
nitted  therewltii."  This  action,  bowerer, 
mereiT  emirtuislzes  the  fact  that  the  caaes 
were  thna  joined  only  "for  the  purpose  of 
argument,"  and  that,  otherwise,  they  were 
stUl  recarded,  as  they  have  bem  from  the 
beginning,  as  Indepoident  proceedings,  in 
wbl^  tbe  Judgments  were  rendered  by  dif- 
ferent conrts,  at  different  times.  Under  the 
circa mstancee  thus  stated,  and,  particularly, 
In  Tlew  of  the  fact  that  tba  Judgment  ap- 
pealed from,  In  the  suit  bearing  tbe  number 
(In  this  court)  17,914,  to  which  counsel  for 
plaintiff  refers,  is  this  day  annulled,  and  tbe 
came  ronanded  for  further  proceedings,  up- 
on a  qioestion  of  practice — ^rendering  it  un- 
certain when  it  will,  finally,  be  decided  on 
the  merits — we  do  not  feel  authorized  to 
withhold  the  judgment  in  tbe  matter  now 
under  conalderation.  The  judgment  aj^Kaled 
from  la,  accordingly: 


(125  Ia.) 
Mo.  lS.09a 
CHRISTINA  T.  CUSIMAKO  et  a1. 
(Sainane  Court  of  Louisiana.   April  11,  1910.) 

f8ifllaiv$  hjf  the  Cowrt.) 

1.  RZFEBENCB  ((  25*)  —  HAHnWBITINa  —  AP- 
POIKTMERT  OF  EXPERT. 

Where  three  persons  claim  to  be  the  holder 
of  a  genuine  mortgage  note  that  is  the  subject 
of  a  suit,  the  court  may  ex  proprio  motu  ap- 
point a  handwriting  expert,  when  deemed  neces- 
sary, to  assist  him  in  determining  the  genaine 
note.  Code  Prac.  art.  442;  Henaeu's  Digest, 
p.  656 ;  Cameron  t.  Lane  and  Husband,  36  La. 
Ann.  716;  O'Donnell  v.  Henry,  44  Ann. 
11  South.  245. 
[Dd.  Note. — For  other  cases,  see  Beference, 
Cent.  Dig.  {  42;  Dec.  Dig.  f  26.*] 

2.  Trial  rt  68*)— RECEpnoir  of  Evidence. 

The  Code  of  Practice,  art.  484,  provides 
tliat  when  twth  parties  have  produced  their 
evidence  and  the  aigument  tias  been  opened,  no 
witnesses  can  be  heard  without  the  consent  of 
the  parties,  and  It  was  error  in  this  case  for  tbe 
court,  after  argument  and  without  consent  of 
the  parties,  to  admit  letters  w&ich  had  not  l>een 
sufficiently  identified,  and  to  Bubmit  them  to  a 
handwriting  expert  for  his  opinion. 

[Ed.  Note.— For  other  cSBes,  see  Trial,  Cent. 
tMg.  «  161 :  Dec  Dig.  S  68.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  Fred  D.  King,  Judge. 

Action  t)y  Frank  Christina  against  Theresa 
Cuslmano  and  others.  Judgment  for  defend- 
ants, and  plaintiff  and  William  Schroeder, 
Intervener,  and  certain  of  the  defendants  ap- 
peaL  Reversed  and  remanded. 

See,  also.  52  South.  159. 

frank  B.  Balnold,  for  appellant  Christina. 
Pbtllp  J.  Patomo,  toT  aivellants  Cnalmanow 
J,  Zadi  Spearing  aSid  W.  HcL.  Fayssooz, 
for  appellant  Wm.  Schroeder.  Benjamin  R. 
Forman  and  JoeeiAi  ZAntenacUaeKer,  for 
aiqiellee  Loola  Splro.  Mey^  S.  Dvelfna,  for 
curator  ad  hoc. 


6BEAUX  G.  J.  Plaintiff  was  a  mortgage 
creditor  of  tbe  defendant  for  $3,300  with  8 
per  cent  Interest  from  July  15,  1909,  and 
attomey'a  fee,  subject  to  a  credit  of  $325. 

She  brought  this  ault  to  foreclose  hw  mort- 
gage via  ordinaria. 

'  Statement  of  the  Pleadings. 

Plaintiff  maintains  that,  to  secure  the  note 
be  holds,  tbe  defendant  Cantfoto  Sasanito, 
alias  Salvadore  Canteoto,  became  the  vendee 
of  Theresa  Cuslmano  and  her  husband,  Bocco 
Cuslmano,  before  Robert  J.  Maloney,  notary 
public,  on  the  15th  day  of  July,  1907,  and 
made  a .  note  for  $3,300.  This  note  was 
banded  to  plaintiff  in  exchange  for  six  paat- 
due  notes,  due  by  Theresa  Cuslmano  and  Boc- 
co Cuslmano,  and  secured  by  mortgage  on 
the  property  which  Cuslmano  and  wife  pur- 
ported to  sell  to  Canteoto  in  order  to  enable 
tbe  latter  to  give  a  note  secured  by  vendor's 
prlvil^e  to  plaintiff  In  exchange  for  a  prior 
privily  and  note. 

The  property  was  owned  by  Cuslmano  and 
wife,  and  the  transaction  with  their  credit- 
or, *the  plaintiff,  was  glvoi  tbe  form  of  a 
aale,  tn  order,*  as  they  thought,  the  bettffi 
to  secure  him. 

This  method  was  followed  under  the  ad- 
vice of  Malpney,  notary  and  attorney. 

That  is,  Cuslmano  and  wife  sold  tbe  prop- 
erty to  Salvadore  Canteoto,  and  the  note  giv- 
en by  Canteoto  representing  the  purchase 
price  of  tbe  property,  and  a  note  paraphed 
by  Maloney,  notary,  with  tbe  act  of  siU^ 
was  handed  by  him  to  plaintiff.  Whethra  it 
was  the  genuine  note  of  Canteoto  is  the  seri- 
ous question  at  teane. 

Three  notes  were  made  by  the  notary  and 
paraphed.   At  least  two  were  forged. 

Defendanta  In  their  answer  aver  that  they 
are  ignorant;  that  they  do  not  know  how 
to  fii>eak,  readv  or  write  Engllah ;  that  they 
did  not  sell  their  property  to  Canteoto ;  that 
they  never  delivered  poaseaslon  of  tbe  prop- 
erty to  blm ;  t^t  they  received  no  price ; 
that  they  never  received  tbe  six  notes  for 
$500  each,  dated  April  19,  1906,  before  de- 
scribed, wbicb  plaintiff*  alleges  he  delivered 
to  tbem  through  Maloney*  notary. 

It  aeems  that  these  six  notes  of  plaintiff 
were  kept  by  Malon«y,  notary,  and  were  only 
delivered  by  him  after  hla  downfall  and  con- 
viction. 

Defendants  allege  fliat  their  property 
stands  of  record  In  the  luune  of  Salvadore 
Canteoto,  owing  to  the  asserted  aale^  which 
was  no  sal^  and  that  there  are  outstanding 
against  them  the  aix  notes  for  $500  each, 
dated  April  19,  1906^  and  a  note  Cor  $3,800; 
dated  July  16,  1907. 

ThcQT  charge  that  plaintiff  had  full  knowl- 
edge of  all  the  facts ;  that  Halon^,  the  ad- 
viser, acted  for  plaintiff. 

That  on  July  15,  1907,  th^  signed  tbe 
notes  by  their  marks,  and  that  they  are  un- 
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8ble  to  state  whether  the  note  sued  on  by 
plaintiff  is  the  note  which  they  signed. 

They  ask  that  the  sale  from  Mrs.  Theresa 
Gusimano  to  Salradore  Ganteoto,  on  July  ItS, 
1907,  be  decreed  a  aimnlatlon  and  the  note 
decreed  nnll ;  that  the  mortgage  and  render's 
lien  be  decreed  of  no  ^ect;  and  that  Cihrls- 
tina  be  decreed  not  the  owner  of  the  Salra- 
dore  Canteoto  note  for  $3,300  of  July  16, 
1907. 

Louis  Spiro  Intervened  in  the  sntt  He  al- 
leged that  he  Is  owner  and  holder  of  a  note 
signed  by  Salvadore  Canteoto.  dated  July  15, 
1007,  for  the  sum  of  $3,300,  which  he  aied 
with  his  petition  of  Interrentfon. 

Tbat  this  note  was  paraphed  by  Notary 
Maloney  to  tdmtify  it  wlfli  an  act  ttf  sale  by 
the  defendants  to  Salvadore  Canteoto  of  Jnly 
16,  1907;  that  the  note  Is  secured  by  ven- 
dor's privilege  oa  the  iwi^rty  In  question; 
that  the  note  was  renewed  by  Bob^  J.  Ua- 
loney  up  to  Jnly  16,  1808,  and  Interest  paid 
to  Jnly  16,  1909 ;  that  Maloney  had  no  au- 
thority to  renew  this  note. 

Tbat  he  believes  that  he  had  the  goinlne 
note  notwithstanding  plaintiff  also  holds  a 
note. 

The  plaintiff  answering  tills  Intervention, 
controverts  the  allegations  of  the  Intervener. 

William  SdiToeder,  another  Intervener,  set 
np  BtUI  another  note  for  tiie  same  amount, 
secured  by  the  same  Hen. 

He  asks  that  his  mortgage  and  privily  be 
recognised. 

Plaintiff  answered  this  last  Intervention  de- 
nying that  this  Ii)|ervener  has  any  claim. 

Statonent  of  the  Facts. 

There  are  three  ontstandlng  nota  dated 
July  16,  1907,  said  to  be  algned  by  Salva- 
dore Canteoto.  as  alleged  by  plaintiff,  and 
Identified  with  an  act  passed  before  Robert 
J.  Maloney,  notary,  on  that  dtfy. 

The  act  passed  before  this  notary  only  re- 
fers to  one  note  of  $3,300.  Three  notes  have 
appeared  eadi  bearing  the  notary's  paraph, 
to  the  end  of  Identifying  it  with  the  act  of 
sale  and  vaidor*s  prlvil^te. 

Each  of  the  twif  interveners  holds  one 
note  and  plaintiff  the  other,  and  each  claims 
that  his  note  la  the  genuine  note. 

The  holders  of  the  notes  and  mortgages, 
as  well  as  the  mortgagor,  are  not  suspected 
of  having  had  anything  to  do  with  forging 
the  signatures  of  the  makers  of  the  notes. 
The  act  of  mortgage  Is  falsified  by  acts  and 
drcumstances  so  that  It  can  scarcely  be 
deemed  that  It  makes  full  proof  of  Itself. 

One  of  the  interveners,  Splro,  stated  that 
he  paid  $3,300  for  the  note  bj  chei^  on  the 
New  Orleans  National  Bank  for  the  amount. 
His  statemoit  in  r^rd  to  the  check  was  not 
borne  out  by  the  fticts.  According  to  hte 
testimcoiy,  at  the  particular  time  tb&t  he 
claims  to  have  bought  the  note,  to  wit.  2 
'p.  m.,  the  sale  before  mentioned  had  not 
been  passed  (It  was  passed  at  about  5 


o*cIo(±  the  same  day),  and  yet  he  ^hns  to 
have  received  the  note  at  the  time  that  he 
bought  it 

Schroeder,  tiie  other  intervener,  testlfled 
that  he  had  mon^  In  the  hands  of  Notary 
Ifalon^,  whldi.  In  accordance  with  his  di- 
rection, was  applied  by  this  notary  to  buy- 
ing the  note  at  Its  face  nine. 

The  forgery  charged  and  the  notes  issned, 
and  the  Ignorance  of  the  parties  to  the  mort- 
gages and  notes,  Influenced  as  they  were  by 
a  designing  person,  who  availed  hlnudf  of 
their  confidence  to  impose  upon  than,  have 
given  rise  to  different  issues. 

The  Judge  of  the  district  court  thought  It 
advisable  to  appoint  an  expert  in  handwrit- 
ing to  assist  in  unraveling  the  tanked  skein. 

The  learned  expert  appeared  as  a  witness. 
He  also  M  an  expert  submitted  his  t^iort 
to  the  court,  which  was  admitted  in  evidence. 

The  question  whether  the  expert  to  exam- 
ine the  signature  on  the  various  notes  sued 
on  was  timely  appointed  and  sworn  la  before 
us  for  decision. 

The  objection  oC  all  the  parties  on  ai^eal. 
to  the  snlt,  except  the  intervoaer,  who  is  tb» 
appellee,  Is  first  that  the  expert  appointed 
by  the  court  ex  pnqirio  motu  after  the  case 
had  been  submitted  should  not  have  been 
appointed,  and  that  there  was  no  authority 
to  appoint  him  after  the  case  had  been  sub- 
mitted, except  with  consent  of  parties. 

In  passing  vpaa.  this  objectlra,  we  have 
consulted  the  different  decisions  in  whldi 
Btanllar  objection  was  raised.  It  has  been 
held,  whenever  necessary,  courts  have  the 
power  to  appoint  ezpertsl  Hennen's  Digest, 
p.  666,  Na  7;  Code  Prac  art  4^ 

They  may  be  appointed  ez  proprio  motu. 
Cameron  v.  Lane  &  Husband,  36  La.  Ann. 
716;  O'ZXonnell  v.  Hairy,  44  Ia.  Ann.  845,  11 
South.  246. 

Thus  far  there  is  no  ground  upon  which 
to  sustabi  the  objections  urged. 

It  is  different  on  the  other  ground  before  us. 

The  expert  was  appointed  after  the  evi- 
dence had  been'  closed  and  argument  heard 
and  the  case  submitted. 

Letters  were  submitted  to  the  expat 
through  the  order  of  the  court  the  text  of 
whkdi  was  not  identified  nor  the  signature- 
proven. 

We  will  here  state  further  in  regard  to 
these  letters:  After  the  case  had  been  sub- 
mitted, as  Just  stated,  the  plaintiff  offered 
these  letters,  purportli^  to  be  from  Canteoto- 
written  to  Mrs.  Gusimano  and  Mr.  Patomo, 
in  answeBJto  letters  written  by  Patomo  and 
Gusimano,  which  answers  of  Ganteoto  wore 
written  in  Italy,  uid  mailed  to  Patomo  and 
Gusimano  In  this  city. 

The  Intwoira',  who  Is  one  of  the  appel- 
lants, objected  to  the  testimony  on  the  ground 
that  the  case  had  been  finally  closed.  In 
tb  Is  objection,  he  was  Joined  by  one  of  tbe- 
Interveners,  who  Is  the  applies. 

The  posltim  In  support  of  the  ruling  ap- 
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pcdnUnff  the  expert  la  that  In  ttw  Interest  of 
Jostice  the  court  at  any  time  can  <q;>en  a  case 
before  the  judgment  has  been  rendered. 

The  lancnage  of  the  Code  of  Practice  (ar^ 
Hele  484)  la  not  as  broad.   SaTS  that  Opde: 

"When  ioth  partieM  have  produced  their  evi- 
dence cud  tte  arffummt  (italics  oan)  has  been 
opoud,  no  vitnesKi  can  be  heard  wlthont  the 
cenaent  ct  partiea.'* 

Here  the  argnment  had  been  closed,  and 
the  case  nnder  the  conrt's  consideration. 

Besides,  these  letters  were  not  admissible 
in  CTldaice  wlthont  proof  of  their  genulne- 
ness.    It  was  error  to  admit  them. 

The  expert  In  his  report  properly  stated 
that  the  letters  afforded  him  no  assistance, 
and  from  the  appearance  of  things  before 
him  he  considered  them  only  "suspects,"  and 
not  original.  He  found  that  they  "are  both 
writt^  and  signed  by  the  same  person." 

Grasping  the  facts  as  well  as  he  could,  he 
arrtred  at  a  conclnsion. 

It  remains  ttiat  letters  sabmitted  to  him 
aa  an  expert  had  not  been  prerloasly  mffi- 
doitly  anstalned  by  proof. 

With  painstaking  care  he  scrutinized  the 
algnatorea  and  made  a  thorough  analysis 
of  the  handwriting. 

We  an  of  •Qpinlm  that  further  inquiry 
shOQid  be  made  Into  the  facts  going  to  prove 
who  the  writer  Is  and  into  all  other  facts 
which  may  throw  light  on  the  forgery  of 
rignatnres.  ^he  act  of  sale  to  Canteoto 
should  be  corroborated  by  other  evidence. 
Something  more  should  be  ascertained  in 
regard  to  Ganteota 

Hie  facts  of  this  case  render  It  exceptional, 
anil  for  that  reason  we  have  detennlned  to 
remand  it  In  order  that  our  learned  brother 
of  the  dlsbict  court  may  again  have  the 
opportuni^  ot  considering  other  eridmce  on 
the  Une  btfore  suggested. 

For  reasons  stated,  the  Judgment  appealed 
from  is  arolded,  annulled,  and  reversed,  and 
the  law  and  the  evldoice  being  in  favor  of 
the  anpdlant  It  Is  ordered,  adjured,  and 
decreed  that  the  case  be  remanded  to  the 
district  court  to  he  tried  in  accordance  with 
the  TlewB  herein  e^reased;  that  the  costs 
of  aiweal  be  paid  by  appellee,  those  of  the 
district  court  to  await  final  decision. 


a25  La.) 
No.  18,157. 
CHRISTINA  V.  CUSIMANO  et  al. 
(Sapreme  Court  of  Louisiana.   April  11, 1910i) 

(Svttehtm  hv  the  Court.) 

AFFBU.  AHD  EBBOS  ({  336*)— PARTIES— OB- 

jBCrnoiis— Dismissal. 

Wbere  coonsel  for  the  patties  to  a  suit 
sgree  in  writing  that  two  of  the  parties  are 
parties  to  the  appeal,  the  court  will  conaider 
this  agreement  bindli^;  and,  while  it  may  dis- 


mlBS  the  appeal  ex  ptoprio  moto  later,  it  wlU 
not  sustain  Uieir  motion  to  dismiss  the  appeal, 

[Sid.  Note.— For  other  cases,  see  Appeil  and 
Siror,  Dec  Dig.  1  330.*} 

Appeal  fftmk  Ctvil  District  Court,  Parish 
of  Orleans;  Fred  D.  King;-  Judge. 

Action  by  Frank  Ohrlatlna  against  Theresa 
OoBlmano  and  others.  Judgment  for  plain- 
tiff; and  Cuslmano  annals.  Reversed  and 
ronanded. 

8e^  also,  tS2  South.  107. 

P.  J.  Patomo,  for  appellant.  J.  Zach 
Spearing,  for  appellee  Schroeder.  B.  R.  For- 
man,  for  appellee  Splro.  M.  S.  Dreifus,  for 
aipellee  curator  ad  hoc.  Frank  E.  Balnold, 
for  appellee  Christina. 

On  Motion  to  Dismiss. 

BREAUX,  C.  J.  Intervener  app^lee  mov- 
ed on  April  1,  1910^  to  dismiss  the  appeal  on 
the  grounds: 

Because  rnovw  has  no  Interest  In  the  ap< 

peal. 

Because  if  the  Intention  was  to  take  an  ap- 
peal in  behalf  of  Rocco  Cnslmano  his  name 
is  not  moitloned  In  the  order  nor  in  the 

bond. 

That  if  the  motion  be  construed  as  re- 
ferring to  Mrs.  Theresa  Cnslmano,  who  is 
named  aa  principal  in  the  bond,  she  has  no 
Interest  In  the  appeal,  and  has  not  been  con- 
demned In  the  Judgment,  and  has  not  been 
authorized  by  her  husband  nor  the  court  to 
prosecute  the  aiq^eal  or  to  sign  the  appeal 
bond,  nor  has  she  been  joined  by  her  hus- 
band. There  was  no  order  of  amieal  In  fa- 
vor of  Rocco  Cuslmano. 

We  will  here  state  that  counsel  for  the  de*  ■ 
fendant  moved  for  the  order  of  appeal.  Tie 
stated  that  he  represented  d^endants. 

The  order  itself,  which  foUow^i^as  part  of 
the  motion  for  an  appeal,  refers  to  dtfond- 
ant 

Mn.  Ther«esa  Cuslmano  signed  the  bond 
given  in  accordance  with  thhi  order  of  ap- 
peal. 

l^iere  is  another  bond  not  filed,  signed  by 
Rocco  Cuslmano';  it  comes  up  as  a  Ime  copy 
given  by  the  deputy  dwk  of  the  district 
court 

On  the  day  prevlous-^at  Is,  on  March 
31,  1910— Philip  J.  Patomo  moved  that  Mrs. 
Theresa  Cuslmano^  wife  of  Rocco  Cuslmano, 
and  Balvadore  Canteoto  be  made  parties  to 
the  appeal,  and  to  that  motion  is  jippended 
a  co^  of  an  agreement  among  all  the  coun- 
that  Mrs.  Thoesa  Cuslmano,  wife  of 
Rocco  Cuslmano,  and  Salvadore  Canteoto  be 
made  parties  to  the  appeal  In  No^  18,098  of 
the  Supreme  Court.  62  South.  167. 

This  sgrennent,  though  filed  as  befwe  stet- 
ed,  was  entered  into,  as  shown  by  the  date 
on  the  face  of  the  paper,  im  March  IS,  19ia 

In  the  presmce  of  such  an  agreemmt  we 
will  not  stop  to  consider  the  objections  rn^ed 
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to  Uw  appeal.  W«  moat  give  effect  to  this 
agreonent  It  erldencea  a  consent  tliat  par- 
ilea  be  nude  parties  to  Oie  appeal  among 
connael  that  la  otmcludye  ana  Ijlnding. 

It  only  remains  f<n-  us  to  orermle  ttu  mo- 
tion. 

For  reasoDS  stated,  Inteirener'a  motion  to 
<ll9ml8s  tbe  ^n>^  Is  OTomled. 

On  tbe  Merits. 

In  tbe  principal  appeal  It  was  otmcloded 
tbat  In  tbe  Interest  of  justice  thia  case  sbould 
be  remanded  In  order  tbat  parties  might 
properly  set  forth  tbeir  respectlTe  claims  and 
Introduce  further  pro<tf. 

Tbe  decree  reniandhig  the  principal  suit 
renders  It  proper  to  remand  this  cBMe  also. 

For  reasons  stated,  tbe  Judgment  In  this 
case  la  annulled,  aTolded,  and  rermed ;  the 
case  la  ronanded  for  further  proceedings  In 
accordance  with  law.  Appellee  to  pay  tbe 
costs  of  appeal ;  tbe  other  costs  to  await  the 
final  decision. 

(125  La.) 
No.  17.669. 
SnccMsion  of  SCHUIDT. 
{Supreme  Court  of  Louisiana.   March  28,  1910, 
BeheBTiog  Denied  April  25,  1910.) 

(SvUabiu  hy  the  Court.) 

Wiixa  d  65*)  —  Mental  InoAPAOiTr— Evi- 
dence. 

Proof  that  within  a  period  Taryins  from  S 
to  10  moaths  after  the  maklos  of  a  wiil  the 
testatrix  exhibited  signs  o£  senile  dementia,  and 
that,  at  the  end  of,  sa;,  17  months,  she  was 
sent,  under  interdiction,  to  an  insane  asylum,  is 
insufficient  to  support  an  attack  upon  the  Tajid- 
•  Ity  of  the  will,  as  having  been  made  by  a  per- 
8on  mentally  incapable,  where  tbe  proof  tails 
to  show  tbat  the  testatrix  was  insane  before, 
or  at  tbe  time  of,  the  execation  of  such  will, 
and  where .  there  is  nothing  In  the  .will  itself 
sounding  iu  folly. 

iEd.  Note.~For  other  cases,  see  Wills,  Cent 
^  11 137-161;  Dec.  Dig.  S  53.*] 

An>eal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

In  the  Matter  of  the  SuocesahHi  of  Chai^ 
lotto  Schmidt  Rushlan  Johnscm  and  oth- 
ers, proponrats  of  a  certain  will,  appeal 
from  an  order  probating  a  will  In  nuncupa- 
tive form.  Reversed. 

Dart,  Kernan  &  Dart,  for  appellants. 
Woodvllle  ft  Woodville,  for  appellees. 

Statement  uf  tbe  Case. 

MONROB,  J.  The  decedent  died  on  May 
17,  1906,  teavlng  a  nnnciq>atlTe  will  by  pub* 
lie  act  of  date  May  10^  1887,  vhertbj  she 
left  three-fourths  of  her  estate  to  the  Ger- 
man Protestant  Home  for  the  Aged  and  In- 
firm, and  tbe  remainder  to  the  MIstionary 
and  Edneattonal  Assoclatlom  of  die  Southern 
German  Conference  of  the  Methodist  Epis- 
copal Church,  constituting  those  Institutions 


ber  universal  legatees,  wbldi  will  was  or- 
dered to  be  registered  and  ececuted  and  the 
legatees  soit  Into  poBsesslon.  Some  two 
months  later.  Elizabeth  and  Mary  Hartwell 
presented  a  petltloQ  to  the  court  with  an- 
other will  executed  by  the  decedent  by  j>iib- 
lie  act  of  date  February  25,  1002,  whereby 
she  bequeathed  all  of  her  property  to  the  pe- 
titioners, share  and  Share  alike, .  and  they 
prayed  that  the  probate  of  tbe  will  prevl- 
oudy  presented  be  annulled,  that  the  will 
presented  by  them  be  recognbted  as  valid, 
and  that  ttiey  be  put  in  possenUm  <tf  tbe  es- 
tate of  tbe  testatrix  as  ber  unlvmal  1^- 
tees.  To  tbe  petlUon  so  filed,  tbe  German 
Protestant  Home,' etc.,  and  tbe  Missionary 
and  Educational  Association,  etc,  after  fil- 
ing certain  exceptions,  which  were  overrul- 
ed, answered  that  the  Instrument,  imrport- 
ing  to  be  the  last  will  of  tbe  decedeui,  pre^ 
sffited  by  tbe  petitioners,  has  not  tbat  char- 
acter, for  tiie  reason  that  the  decedent  was 
of  unsound  mind,  and  Incapable  <if  making 
a  will  at  the  time  that  it  was  executed.  At 
a  later  date,  Ellaabetli  Hartwell  died,  and 
Rushlan  Johuscm,  ber  testamentaiy  execa- 
tor,  was  made  a  party  plaintiff.  In  her  stead. 

It  appears  from  the  evldenoe  that  the  hus- 
band of  the  decedent  died  In  July,  1886, 
leaving  her  without  r^tlves,  so  ter  as  Is 
known,  and  also  leaving  her  the  owner  of 
some  small  houses  about  Eighth  and  Chest- 
nut streets.  In  one  of  whldi,  on  the  comer  of 
those  streets,  she  lived.  Tbe  bouses,  we  ima- 
gine, wero  not  particularly  deslraUe,  and, 
wbetb»  for  tbat.  reason,  or  because  die 
found  it  more  profiteUe  and  tbe  toianto  less 
exacting,  she  tdU  Into  tbe  way  of  renting 
them,  by  ttie  room,  as  we  infer,  to  negroes, 
and  before  very  long,  though  Just  when  the 
evidence  does  not  show,  she  took  two  rtder- 
ly  iu«ro  women— sisters— into  bw  own  res- 
id^ice.  the  one,  Elizabeth  Hartwell,  being  a 
nurse,  who  at  times  woriied  out  In  tbe  serv- 
ice of  private  families,  and  tbe  other,  Mary, 
who  did  the  cooking  and  h<»isework,  and 
waited  on  Mrs.  Schmidt,  the  latter,  aa  we 
understand,  getting  their  services  for  their 
board  and  lodging. 

Dr.  H.  S,  Cocfcram,  called  as  a  witness  on 
behalf  of  the  proponents,  testifies,  in  effect 
as  fellows:  Tliat  he  was  graduated  from 
the  Tulane  Medical  Coll^  In  1891;  that 
he  lived,  diagonally,  across  tbe  street  from, 
and  knew  the  decedent,  and  attnded  her 
professionally  from  that  time  until  1902, 
when  be  left  ben  and  was  gcme  about  18 
months,  during  wbldi  intwval  (In  August, 
1903),  she  was  interdicted  and  removed  to 
an  asylum,  and  be  saw  her  no  more;  that 
wbea  be  last  saw  her,  say,  in  Fd>ruary, 
1002,  her  mental  condition  was  about  what 
be  had  known  it  to  be  dnrlng  all  of  his  ac- 
quaintance with  ber. 

"Q.  Was  she  simply  foolish,  or  have  good 
sense,  or  what  was  her  condition^   A.  I  would 
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MT  that  Bbe  wu  a  woman  of  moderate  Intelll- 
smce.  Q.  She  had  sense  enough  to  know  what 
she  was  doing?  A.  I  judge  so.  Q.  Would  she, 
in  your  opinion  m  a  pbysidan,  have  sense 
enoagh  to  make  a  will  disposiiiK  of  her  estate? 
A.  X  think,  at  that  time,  yes.  That  she  was  In 
as  good  a  mental  condition  as  any  time  that  I 
knew  her.  Q.  What  was  her  condition,  physic- 
ally? A.  She  was  always  a  frail  woman;  al- 
ways. Q.  Who  was  she  staying  witii  at  the 
time?  A.  In  ber  own  property,  which  was  be- 
ine  taken  care  of  by  two  women,  doing  cookluK 
and  housewoi^.  Q.  Do  you  know  their  names? 
A.  Two  colored  women,  lizzie  and  Mary,  I 
think,  Hartwell,  hut  I  don't  know  that  I  know 
It  waa  Lizzie  and  Mary.  They  used  to  woik  for 
m&  *  *  *-  Q.  What  was  their  treatment  of 
uer?  A.  Why,  nniuually  kiad." 

The  witness,  who  disclaimed  being  an  ex- 
pert alienist,  was  then  subjected  to  some 
crofls-examlnatlon  upon  the  subject  of  senile 
dementia,  and  a  hypothetical  case  was  stat- 
ed with  respect  to  which  be  said  that  a  per- 
son In  the  condition  stated  would.  In  bis 
opinion,  be  absolutely  Irresponsible.  He 
was  then  again  examined  in  chief  as  follows: 

"Q.  Did  yon  observe  any  such  condition  in 
Ura.  Schmidt  when  yon  last  saw  her?  A.  Not 
when  I  laat  saw  her.  Q.  And  that  was  In  the 
latter  part  of  1901,  or^  A.  I  am  inclined  to 
believe  that  It  was  in  February,  1002;  that  is 
my  impression"  (for  which  be,  elsewhere,  gives  a 
reason).  "Q.  And,  at  that  time,  she  showed  no 
signs  of  senile  dementia?  A.  She  showed  no 
signs— she  was  an  old  woman.  For  10  years  I 
had  known  her  condition — a  woman  of  avera^ 
intelligence— and  I  bad  been  to  ber  home  in- 
namerabie  times  and  she  lived  just  across  the 
street  from  .me.  and  those  two  women  took  ex- 
cellent care  of  her  np  to  that  time.  Q.  Yon 
have  treated  her,  personally,  during  that  length 
of  time?  A.  Ten  or  12  years;  10  years  to  the 
time  I  left." 

Becross: 

*'Q.  Who  woold  call  you  in  to  treat  ber?  A. 
Shf  would  herself.  Q.  Whom  wonid  she  send? 
A.  Numbers  of  times,  she  generally  sent  aome 
one  of  ttiose  tenants,  there ;  they  bad  two  Berv- 
ants  at  work  there.  Q.  One  of  these  colored 
women  would  come  for  you?  A.  Generally, 
those  two  that  attended  ber:  and  the  servant 
that  worked  at  my  house  attended  ber;  and  a 
nomber  of  times — she  lived  diagonally  across 
the  street  from  me— and  most  of  the  time,  as  I 
walked  out,  the  old  lady  would  call  me  from  the 
upper  gallery.  Many  times,  she  would  be  at 
the  gate,  or  in  the  yard,  and  called  me.  Q.  You 
say  you  treated  her  since  18917  A.  The  first 
time  T  trested  her  was  In  the  summer  of  IROl. 
Q.  How  old  a  woman  was  she  when  she  died? 
A.  I  afaould  judge  elie  waa— she  looked  like  a 
woman  about  65—1  don't  know  what  her  age 
ma  at  alL** 


Henry  Schomacker  and  bis  sister,  Theresa, 
had  known  the  decedent  for  many  years; 
they  lived  on  the  next  comer;  she  visited 
their  mother ;  they  saw  her,  at  Intervals,  at 
her  (their  mother's)  honse,  also  In  passing, 
and  on  the  street,  etc.  Henry  Schomac^M- 
aaya  (speaking  of  the  period  almost  up  to 
the  time  of  her  interdiction) : 

"She  always  had  her  good  sense  whenever  I 
■aw  her.  She  waa  a  woman— a  kind  of  a  woman 
this  way— veiT  aassy.  Yon  never  could  have 
any  oonvenatioB  with  bar. .  She  would  cut  you 
AesU  and  girc  yon  a  bad  word,  pazhapa.** 
KBO^U 


Theresa  Schomacker,  betng  asked: 

"From  your  general  association  with  her  dai^ 
Ing  those  last  three  years"  (referring  to  the 
years  preceding  her  interdiction)  "did  ahe  giva 
yon  the  Impression  of  being  craiy?" 

To  which  she  replied: 
"No,  sir;  no  sign  of  ctasy." 

Bfrs.  Sophie  Scbomadcer,  the  wife  of  Hen- 
ry Schomadcer,  ai^  that  the  decedoit  talk- 
ed Intelligently  (though  not  to  the  witness, 
who  rather  avoided  her,  because.  In  answer 
to  a  question,  on  one  occasion,  tlie  old  wo- 
man had  rolled:  "None  ot  your  bnalness; 
mind  your  bualness.^.  The  witness  bOng 
asked: 

"And  np  to  the  time  that  they  took  her  to  the 
retreat,  so  fur  as  yon  know»  she  waa  perfectly 
sane  and  all  right?" 

To  which  she  replied: 

"Well,  I  never  saw  her,  since  the  time  she 
went  over  the  river,  and  I  know  that  she  had 
ber  own  senses  then — only  childish.  I  thought 
she  was  childish  and  foi^etful,  like  when  yon 
flWt  old.  I  didn't  see  anything  like  bdag  ciasy, 
because  she  knew  everybody.''^ 

Frank  H^m,  an  old  German  carpento-  who 
had  known  tbe  decedoot,  and  had  worked 
for  her  off  and  (m  for  a  good  many  years, 
did  not  think  she  was  crazy,  and  testlfles 
tbat  ncAody  said  so;  In  other  words,  she 
was  not  so  consldraed  by  those  who  knew 
ber.  Elizabeth  Hartwell  (who  died  after  she 
had  testified)  says: 

"Mrs,  Schmidt,  to  me,  was  like  her  brain  was 
weakened  down,  she  loved  to  walk;  she  would 
walk  to  Louisiana  avenue,  if  you  would  let 
her,  but  Dr.  Loeber  said  she  might  go  on  the 
car  track,  and  ber  mind  might  leave  her. 
•  •  •  Q.  That  was  in  1908?  A.  Yes,  dr. 
Q.  How  waa  she  In  1002?  A.  All  right,  she 
rang  for  me  one  time:  she  wanted  to  see  me, 
and  I  went,  and  she  told  me:  *I  wanted  to 
make  my  will.'  She  said:  'I  wanted  to  do  It 
for  a  long  time.'  Q.  Did  you  know  her  in  Feb- 
ruary, 1902?  A.  Yes,  sir.  Q.  What  was  her 
condition  then?  A.  At  tbat  time,  I  waa  home 
with  rheumatism.  Q.  Was  she  reasonably  ra- 
tional? A.  No,  sir;  always  nice  (7).  Q.  Did 
she  know  what  she  wss  doing?  A-  Yea,  sliI 
and  I  went  to  market  with  her— she  wonW 
select  what  die  wanted." 


The  witness  also  testifies  that,  at  the  re- 
miest  of  the  decedoit,  she  vent  with  her  to 
the  notary's  <^ce,  when  the  (now  dlspntod) 
wUl  was  ttecnted.  Mr.  Jeff  O.  Wenck,  the 
notary  1^  wlmn  tbe  wUl  was  executed,  re- 
members the  circumstance  quite  well,  and 
says  that  the  decedent  talked  reasonably,  and 
appeared  to  know  what  she  was  doing;  that 
he  had  Interrlewed  hw  on  several  occasions 
upon  the  same  subject  before^  and  she  al- 
ways persisted  in  doing  tbe  same  thing.  She 
said  they  (the  two  legatees  named  in  the 
will)  had  taken  care  of  ber  and  were  attend- 
ing to  her  entirely,  and  they  promised,  the 
witness  believes,  to  take  care  of  her  the  bal- 
ance of  her  life.  She  said  they  were  the 
only  friends  she  had  on  earth ;  she  had  no 
otber  frlads.  W.  W.  Qlranlt  testlfles  that 
1  he  witnessed  tbe  wlH,  and  tbat  tbe  decedent 
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seemed  qalet  and  natnral  and  to  know  what 
she  was  doing;  that  she  told  Mr.  Wmdt 
what  she  wanted.  Mr.  Wenck  put  It  down, 
and  read  It  to  them  all,  and  she  said  that 
was  her  will,  and  that  he  witnessed  tt,  and 
went  off.  W.  A.  Wenck  Identified  his  signa- 
ture as  a  witness,  but  had  no  particular 
recollection  of  the  circumstances,  having  wit- 
nessed a  great  many  wills  at  the  request 
of  his  brother,  the  notary.  Rushlan  Johnson, 
nephew  of  the  proponents,  was  also  a  wit- 
ness to  the  will,  and  testifies  that  he  went 
with  the  decedent  to  the  notary's  oflSce,  and 
that  she  told  the  notary  that: 

"There  was  two  oM  people  tiiat  had  been 
with  her  in  all  her  slamess— been  with  her 
■ioce  her  hn^od  died— and  she  was  alone, 
and  they  cared  for  her  all  the  time,  and,  In 
case  she  died,  she  wanted  to  leave  them  some- 
thlngi  because  she  had  no  relatives  at  all."' 

That,  after  the  wUl  was  made,  she  told  Mr. 
Wenck  that  she  was  perfectly  satisfied,  and 
paid  him  for  his  services.  On  behalf  of  the 
opponents,  there  were  three  witnesses  called, 
who  testltied,  in  eO^ect,  as  follows:  Dr.  P. 
Loeber  was  graduated  in  medicine  In  1899. 
Some  time  In  1903,  he  was  called,  be  does  not 
remember  how  or  by  whom,  to  visit  the  dece- 
dent, and  found  her  suOferlng  trom  weakness 
and  exhanstion. 

"I  found"  (he  says)  "that  she  was  exhausted 
from  want  of  noarishment.  but  it  afterwards 
proved  to  be  senile  dementia.  Q.  What  was, 
then,  the  condition  of  ber  mind— the  state  of 
her  mind?  A.  She  was  crazy.  *  *  *  I 
fonnd  the  woman  in  an  exhatuted  condition,  as 
I  told  Ton,  and  that  she  was  not  of  sound 
mind.  I  would  ask  her  a  Question,  and  she 
would  just  Tat,  tat,  tat,  tat';  that  was  all 
you  could  get  out  of  her.  She  would  just  chat- 
ter. *  *  *  Q.  Had  yon  any  experience  in 
insanity  or  dementia  at  tiiat  time?  A.  Tea, 
sir;  uat  is  why  I  state  I  couldn't  determine, 
first,  whether  It  was  starvation  or  other  causes. 
I  found  out,  afterwards,  that  it  was  senile  de- 
mentia. First,  it  presented  a  case  to  me,  when 
I  looked  at  it,  like  the  person  was  starving,  and 
I  afterwards  fonnd  out  it  waa'nt  starvation,  it 
was  senile  dementia.  *  *  *  Q.  How  long 
did  you  go  tbere?  A.  I  was  there,  regalarly, 
in  attendance  for  a  month— every  day.  Q. 
That  was  about  a  month  before  uds  petitioo 
fbr  interdiction  was  filed?  A.  Tes.  slr.^' 

TtM  doctor  further  testified  that  It  was  at 
his  Instance  that  the  petition  for  Interdiction 
was  filed,  and  lliat  be  was  one  of  the  physi- 
dans  npoD  whose  report  the  Interdiction  was 
decreed.  He  does  not  jffofess  to  be  an  alien- 
ist, and  gave  no  testimony  with  regard  to  the 
probable  time  daring  which  his  patient  had 
been  In  the  condltl<m  in  which  be  found  her. 
Mr.  SelOier  is  vice  president  and  cbalrman 
of  the  bouse  ctHomlttee  of  the  German  Prot 
estant  Home  (one  at  the  legatees  under  the 
first  will),  and  has  been  connected  with  the 
Institution  for  many  yearn.  He  knew  the 
husband  of  the  decedent  and  was  <m  friendly 
•terais  with  him.  After  the  deftth  of  the  but- 
hand,  bowerer,  be  disapproved,  as  we  Infer, 
of  the  decedentfs  manner  of  llfs^  and,  far  a 
number  of  years  prior  to  ber  death,  saw  but 


little  of  ber.  He  says  that,  about  four  years 
before  she  was  sent  to  the  asylum — 

"one  of  the  colored  women  would  bring  her 
over  to  the"  (his)  "boose  and  say  that  they 
wanted  to  so  out  and  couldn't  leave  her  by 
herself,  so  they  brought  ber  over  to  the  bouse, 
and  she  always  caused  my  wife  to  lock  the  door, 
because  she  would  try  to  get  away.  •  •  * 
Q.  Do  you  know  why  they  did  that?  A.  I 
don't  know.  Of  course,  Mrs.  Schmidt  was  In 
such  a  state  that  she  would  do  anything,  al- 
most Yon  couldn't  talk  to  ber;  she  was  al- 
together off." 

He  says  that;  happening  to  meet  Mt&  Web- 
er, on  one  occasion,  whilst  Dr.  Loeber  was 
attending  Mrs.  Schmidt,  and  being  told  by 
that  lady  that  ahe  was  going  to  Mra 
Schmidt's  he  went  with  her;  that,  prior  to 
that  time,  he  bad  not  called  on  Urs.  Schmidt 
for  three  or  four  years,  though,  before  that 
she  was  In  the  habit  of  coming  to  bis  bouse 
every  Sunday,  and  going  to  cburcfafrwith 
them  and  taking  dinner;  4hat^  during  the 
(say)  "four  years  preeedhig  ber  Interdiction, 
she  dkl  not  come  to  bts  faous^  ssTe.  wben 
brought  by  one  of  the  colored  wnnai'* ;  that 
"they  might  have  iHxnight  ber  ovw  to  the 
house  four  or  five  times"  within  that  period ; 
that  be  could  get  nothing  intelligent  fh>m  ha 
on  those  occasions.'* 

Mrs.  Angellne  Lelnlng^  tesUfles  that  she 
borrowed  some  money  from  the  decedent,  and 
in  March,  1900^  called  <hi  ba  to  pay  tba  In- 
terest; tbat  Mrs.  8<^mldt— 

"acted  very  queer;  she  didn't  know  nothing 
about  the  money;  she  didn't  know  I  had  any 
from  her;  and  then,  when  I  paid  her  the  mon- 
ey, I  had  to  get  the  colorea  woman — I  gave 
her  the  money  and  she  gave  me  my  note  bac^, 
and  tbat  was  in  1890"  (meaning  1900)  "in 
Marcli.  *  *  *  Q.  How  many  times  did  you 
see  Mia.  Schmidt  after  that?  A.  About  twice 
I  saw  her,  and,  then,  you  know,  she  got  so 
bad,  you  know.  I  didn't  go  to  see  her  any 
mare.  She  lud  a  doctor  attending  to  her,  and 
I  didn't  get  to  see  her  any  moxe.^ 

Cross-examination : 

"Q.  How  many  times,  after  IWO,  did  yon 
see  Um  Schmidt?  A.  I  seen  her  about  three 
times.  Q.  How  long  after  1900?  A.  Well, 
that  was  a  couple  months  after — about  six 
months  after.  Q.  And  then,  after  that,  did 
yoo  see  her?  A.  After  that,  I  didn't  see  her 
no  more,  because  I  didn't  go  oat  of  the  liousp. 
because  I  was  always  at  home.  Q.  And  this 
money  you  state  you  paid  her,  you  paid  It  to 
one  of  the  colored  women?  A.  In  six  months, 
the  note  was  due — that  was  the  interest  that 
I  paid  her,  you  know — In  six  months,  the  note 
was  due,  and  I  gave  It  to  Mrs.  Weber  to  give 
it  to  her  and  bnng  me  my  note.  Mrs.  Weber 
brou^t  her  tlie  iMuey,  aiid  gave  me  my  note^" 

She  says  tbat  she  had  been  acquainted 
with  Mra  Sdunldt  fbr  about  one  year  prior 
to  the  Tlslt  when  she  went  to  pay  the  Inter- 
est on  the  money  that  sbe  bad  b(«rowed 

from  her,  and  she  proceeds: 

"Six  months  before  I  paid  her  the  Interest, 
I  went  to  see  ber,  and  she  was  all  right.  She 
was  in  good  health  and  was  all  around.  Slio 
took  me  all  over  the  house,  and  was  very 
friendly.  *  *  *  Q.  And  when  she  loaned 
you  the  money,  the  was  aH  right?  A.  Zee, 
sir;  and  wlten  I  went  to  see  bar  again,  shi 
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wo  not  an  rf^t  when  I  law  her.   That  waa 

in  190a    She  didn't  recosnlse  me." 

The  witness  fnrth^  testffles  that,  after 
1900,  she  saw  the  decedent  on  the  street  go- 
ing to  Mrs,  Weber's ;  that  she  knew  where 
she  was  going,  and  how  she  was  going,  but 
that  she  looked  "queer" ;  that  she  had  for- 
merly worn  nice  clothing,  but  on  the  occa- 
sions referred  to  "looked  careless  and  rag- 
gedy, you  know;  didn't  looked  Uke  ahe  knew 
what  she  had  on." 

Mrs.  Henry  Weber,  at  the  time  she  testi- 
fied, was  84  years  old;  she  had  known  Mrs 
Schmidt  since  1S48.  Being  asked  whetiber 
she  Tialted  the  decedent  during  the  last  fire 
or  tSx  years  of  her  life,  she  replied: 

"They  used  to  call  me— Mary,  the  colored  girl, 
osed  to  call  me — when  she  would  go  aroond'the 
house  with  a  light  in  the  house.  •  *  •  She 
used  to  go  around  the  hoase  lo<^ng  for  some 
one,  like  a  man  was  in  the  house— scared,  and  I 
would  talk  to  her,  and  she  woold  go  back  to 
bed." 

The  nitnesB  said  that  matters  went  on  In 
that  way  tor  about  tour  years  before  the 
decedent  wob  sent  to  flie  asylnm ;  that  she 
was  sometimes  called  **twlce  In  a  week,  and, 
sometimes,  not  once  In  a  month ;  sometimes, 
frften  In  a  week.**  Her  eroaa-examlnatlon 
proceeds.  In  part,  as  follows: 

"Q.  The  night  you  say  you  found  her  with 
candles,  looking  for  sometblng?  A.  For  a  man 
in  the  bouse.  Q.  For  a  burglai?  A.  Tea,  sir. 
Q.  She  was  scared?  A.  Yes,  sir.  Q.  You  soon 
convinced  her  there  was  no  burglar?  A.  Yea, 
sir;  she  wanted  to  talk  to  me.  Q.  She  got 
qaiet,  though,  didn't  she?  A.  Yes,  sir.  Q.  Did 
you  stay  all  night  with  her,  that  night?  A.  No, 
sir;  just  as  soon  as  she  went  to  bed,  I  went 
homb  *  *  *  Q.  How  long  had  this  old  col- 
ored servant  been  up  there?  A.  I  couldn't  tell 
yon.  Q.  Can  you  give  us  an  Idea  about  how 
many  years  it  was?  A.  About  idz  or  seven 
years  before  she  was  taken  away.  *  •  •  Q. 
Did  Mr.  Selther  take  any  care  of  Mis.  Schmidt 
during  the  last  four  or  flve  years?  A-  No,  sir. 
*  *  *  Q.  Did  he  ever  bring  her  any  delicacies 
or  call  at  her  honse?  A  No;  I  told  him  once 
to  go  there.  He  told  me  he  would  not  go ;  that 
she  mingled  with  negroes,  and  ahe  should  stay 
with  negroes.  Q.  In  other  words,  he  did  not 
want  to  have  anything  to  do  with  her?  A.  Yea, 
air.  •  •  •  I  am  the  only  one  who  went  to 
see  her;  yes,  sir.  Q.  In  her  last  years?  A. 
why,  no  church  ever  looked  after  her,  but  for 
her  money.  Q.  Did  the  same  thing  sTOly  to 
Mr.  Seither?"  (Objection.)  "By  the  witness: 
I  have  nothing  to  do  with  that;  you  only  asked 
me  about  Charlotte's  mind.  Q.  But  this  has  a 
bearing  on  the  case?  A.  Her  church  was  no 
frinid  to  ber,  to  go  to  see  her." 

The  witness  further  testifies  that,  for  two 
or  three  years  before  Mrs.  Schmidt  waa  tak- 
en to  the  asylum,  she  could  not— 

"talk  right;  she  lost  her  speech  entirely,  she 
could  not  understand  what  she  wanted ;  *  *  * 
she  got  silly  like;  the  first  commencement  was 
that  she  could  not  wash  herself,  or  comb  her 
hair  any  more,  and,  if  you  didn't  force  her,  she 
WMiId  not  put  on  clean  clotbee.  In  other  words, 
ahe  got  diildiflh  In  her  old  age.  *  •  •  She 
could  not  speak,  and  you  could  get  noting  out 
of  what  she  was  doing.  Q.  That  was  two  or 
three  years  before  her  death?  A.  Four  years 
before  her  death."  (Mem.  Her  death,  it  will  be 
nn«abered,oecttn«donMayl7,1906.)        •  • 


She  never  waa  all  right ;  that  yon  could  say 
she  was  all  right.  •  *  •  Sometimes  she 
would  sit  down  and  act  quiet  •  •  •  ghs 
could  not  tell  me  what  abe  means  and  what  die 
wants ;  so  I  could  not  make  that  out.  I  took 
her  to  be  ailly,  like  a  person  who  sets  down  and 
don't  know  what  they  want.  •  •  *  I  seen 
her  in  1902 ;  that  was  the  worst  time  she  had. 
They  came  in  and  got  me  that  time.  Q.  In 
winter  time  that  was?  A.  Winter  and  summer; 
she  bad  not  her  right  mind  from  tSB&  on.  Q. 
That  is,  her  mind  was  weak,  from  that  time  on? 
A.  Yes,  sir;  she  could  not  «peak  good,  and 
could  not  remember  anything." 

Speaking  ot  the  rtiatlon  betwem  the  de- 
cedent and  the  Sdther  family,  tiie  witness 
says: 

"She  complained  that  ahe  could  not  talk  and 
they  put  her  aside.  •  •  *  Q.  Charlotte  felt 
put  out  about  It?  A.  Yes.  air.  Q.  What  do 
yon  mean  by  that?  A.  That  time  she  could 
talk  yet  Q.  About  what  year  waa  that?  A.  I 
could  not  tell— it  waa  so  long  and  I  am  so  old— 
it  was  about  ten  years  ago." 

At  another  time  the  witness  teittfles  ta 

follows: 

"Q.  Do  you  know  whether  Mrs.  Schmidt  ever 
left  home?  A.  Yes,  sir;  she  left  home,  if  I  am 
not  mistaken,  in  1891."  (Mem.  We  find  In  the 
record  the  figures  "1901"-  In  pencil,  above 
thoee  given  by  the  witness.)  "She  left  home 
and  went  over  the  river.  Q.  Where  vraa  abe 
brought  when  they  found  her?  A.  A  colored 
man  found  her  on  Harvey's  canal,  and  he  took 
her  and  put  her  in  jail,  and  the  next  morning 
they  got  her  out  Q.  Where  waa  she  broni^tt 
A.  Right  to  my  house,  here.  Maiy.  the  old  col- 
ored woman,  had  to  come  with  her.  Q.  What 
waa  Mrs.  Schmidt's  condition,  then?  A.  She 
could  not  talk ;  abe  could  not  tell  where  she 
was,  nor  what  ahe  was  dotug.  She  did  not  have 
a  nickel  to  come  over  the  ferry.  Q,  Did  ahe 
have  on  any  dothea?  *  *  *  A.  (jlothes  die 
had  on,  but  no  abawl ;  it  was  cold." 

Other  witnesses  fix  the  time  of  the  excur- 
sion "over  the  river"  as  about  three  or  four 
months  prior  to  that  at  which  the  decedent 
was  sent  to  ttie  asylom,  or,  say,  March,  or 
April,  1903. 

Opinion. 

The  eTldence  leaves  no  doubt  In  onr  minds 
that  the  decedent  was  a  proper  subject  for 
interdiction  at  the  time  that  Dr.  Loeber  was 
called  to  see  her,  say,  in  June,  or  July,  1903, 
and  that  she  was  probably  in  that  condition 
as  otrly  as,  say,  March,  1903,  when  she  wan- 
dered across  tiie  river,  and  perhaps  earlier, 
but  we  find  It  Impossible,  upon  any  theory 
npon  wbUSx  the  testimony  (tf  the  witnesses 
can  be  reconciled,  or  npon  which  th^  can 
be  credited  with  the  Intention  to  testify 
tmthfnlly,  to  concur  in  the  conidnslon  reach- 
ed by  onr  learned  brother  of  the  district 
court,  that  she  was  In  that  condition,  or  was 
Incapable,  In  Febmary,  1002,  of  making  the 
win  here  in  contest  The  testimony  in  qnes- 
tion  was  taken,  at  different  times,  from  May 
to  December,  1908,  more  than  six  years  aft- 
er the  date  of  the  will  in  qnestlon,  and  was 
giren  by  witnesses  who,  with  one  or  two 
exceptions,  had  no  particular  reason  for  r»- 
memherlng  whether  the  condition  to  which 
they  testified  existed  in  erne  year  rather  than 
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anotiier,  and  It  wai  eaay  and  natural  that, 
under  Bach  clrctunatancea,  they  should  con- 
fiiw  the  conditions  and  occurrences  of  one 
year  with  those  ot  others-wmetimes  quite 
widely  separated.  Dr.  Cockram  was  golded 
b7  certain  data  which  oiaMed  him  to  fix  the 
pmlod  to  wlilfdi  his  testlmoDx  ndated  with- 
out difficulty,  and  with  such  confidence  as  to 
render  It  extrmely  ImprobaUe  that  he  could 
bare  been  mistaken.  Thus:  He  was  gradu- 
ated as  a  doctor  of  medicine  in  the  spring 
of  1801 ;  he  wab  then  living,  and  be  there* 
aftra  Uved,  across  the  street  from  the  dece- 
dent He  first  began  attending  her,  profes- 
Bl(maliy,  during  the  ensuing  summer,  and 
his  attendance  contlnaed  until  flie  winter, 
or,  as  he  thinks,  sometime  In  February  of 
1902,  when  he  decided  to  leave  Oie  city.  He 
says,  In  answer  to  the  question: 

"How  can  yon  be  so  positiTe  ot  the  year,  at 
this  late  date?' 

"The  only  way,  I  was  sick  myself,  and  went 
oB;  that  is  the  only  way.  I  left  the  first  of 
June,  and  the  old  lady  had  been  sick  a  few 
montliB  before— had  haa  the  grippe—and  I  was 
afraid  she  would  have  pneumonia.  That  Is  the 
only  way  I  can  state  it— 1^  leaving,  m^lf, 
makes  it  absolutely  positive." 

And,  up  to  that  time — t  e.,  when  he  last 
saw  her  before  his  departure — ^tbe  decedent, 
whom  he  bad  always  known  as  a  woman  of 
"average  intelligence,"  was  in  as  good  mental 
condition  as  any  time  during  his  acquaint- 
ance with  her.  His  Impression  was  that  he 
had  last  seen  her  in  February  (the  will  here 
In  contest  having  be^  made  on  the  25th  of 
that  month),  but,  conceding  that  it  may  have 
been  In  January,  or  about  Christmas  of  1901, 
his  testimony  Is  still  the  most  satisfactory, 
with  reference  to  the  time,  and  the  most  au- 
thoritative with  respect  to  the  condition  ex- 
isting at  that  time,  of  any  (if  we  leave  out 
that  given  by  the  notary  and  the  witnesses 
to  the  will)  that  we  find  in  the  record.  The 
testimony  of  the  other  witnesses,  as  to  the 
condition  of  the  decedent,  within  one,  two, 
three,  or  four  years  of  her  Interdiction,  is 
general  In  character,  and  is  supported  by  no 
data  which  would  have  been  likely  to  fix  in 
their  memories  the  relation  between  the  con- 
dition and  the  time,  so  that.  In  view  of  the 
tact  that  we  have  the  testimony  of  a  compe- 
tent medical  man,  supported  by  such  data, 
who  during  the  period  mentioned,  and  for 
some  years  prior  thereto,  had  been  a  con- 
stant attendant  upon  the  decedent,  and  bad 
made  her  "innumerable  visits,"  for  the  pur- 
pose of  ascertaining  and  advising  concerning 
the  condition  of  her  health,  we  feel  Justified 
in  dismissing  the  testimony  of  the  other  wit- 
nesses, with  the  observation  that  If  those 
called  on  behalf  of  the  opponents  testify  thnt 
the  decedent  was  Incoherent  and  Irrespou- 
slble  at  any  time  prior  to  February  25,  1902, 
those  called  on  behalf  of  the  proponents  tes- 
tify to  the  contrary. 

Mrs.  Weber,  we  Infer  (though  the  evidence 
to  that  effect  Is  not  direct),  was  the  poson 


at  whose  instance  Dr.  Loeber  waa  caned,  and 
was  therefore,  In  a  measure,  zesponslble  for 
the  Inbndictlon,  and  she  was  natnnlly  in- 
dined  to  Justify  her  interference.  We  have 
no  reasm  to  doubt  that  her  action  in  tbo 
premises  "was  Inspired  by  the  most  buDutne 
motive,  and  was  entirely  prop^  in  itsdf,  but 
we  are  of  opinion  thst,  in  giving  her  testi- 
mony, eihe  has  confused  the  different  periods 
in*  the  mental  condition  of  the  deoedmt,  and 
lias  attributed  to  the  latter,  at  a  time  wboa 
she  was  sane,  the  same  mental  Incapacity 
which  Induced  her  to  call  in  medical  advice, 
for  It  la  utterly  Impossible  that  the  decedent 
being,  as  Mrs.  Weber  says  she  was  in  100% 
and  for  several  years  prior  thereto,  incapable 
of  speaking,  or  understanding,  etc.,  could 
have  Impressed  her  constant  medical  advise 
vlth  the  idea  thnt  she  was  a  woman  of 
average  Intelligence,  or  that  she  could  on 
February  25,  1902.  have  dictated  her  will  to 
the  notary  in  the  presence  of  witnesses.  Mrs. 
Weber,  it  will  be  recalled,  was  84  years  of 
age,  and,  at  one  time,  admitted  that  on  ac- 
count of  her  age  she  was  unable  to  remember 
at  what  time  it  was  that  the  decedent  lost 
the  power  of  speech.  At  another  time,  she 
stated  that  the  decedent  wandered  "over  the 
river"  In  1801,  and,  though  it  may  be  that 
she  meant  to  say  1901,  the  fact,  as  establish- 
ed by  other  testimony,  seems  to  be  that  the 
wandering  in  question  did  not  take  place  un- 
til within  three  or  four  months,  or  at  most 
a  year,  of  decedent's  interdiction.  It  may 
be  remarked  in  that  connection  that  the  epi- 
sode referred  to  Is  almost  entirely  taken  as 
established  upon  hearsay  testimony,  the  near- 
est approa(^  to  direct  testimony  on  the  sub- 
ject being  that  of  Mrs.  Web^,  to  the  effect 
that  the  decedent  was  brought  to  her  house 
by  the  old  woman,  Mary,  who  told  her  (Mrs. 
Weber)  that  she  (Mrs.  Schmidt)  had  wander- 
ed across  the  river,  etc  We  think,  however, 
that  the  story  may  be  acc^ted  as  true,  and 
it  appears  to  ns  that  the  Incident  may,  per- 
haps, be  regarded  as  Indicating  the  approach- 
ing end  of  the  decedent's  mraital  11  f&  We 
are  still,  however,  confronted  with  the  facts 
(as  we  estimate  the  evidence)  that  it  Is  not 
proved  that,  prior  to  or  at  the  time  of  the 
making  of  the  wIU  here  In  question,  the  de- 
ceased testatrix  was  aCrected  with  any  men- 
tal disorder.  Conceding  that  she  was  suf- 
fering from  senile  dementia  in  June  or  July, 
1903,  or,  even  at  a  period  as  far  back  as  Au- 
gust, 1002,  the  evidence  adduced  does  not  au- 
thorize the  con<du8ion  that  she  was  so  inca- 
pacitated on  the  2oth  of  February,  1902.  It 
can  hardly  be  said  that  there  is  any  authori- 
tative information  in  the  record  upon  the 
subject  of  senile  demoitla,  since  neither  of 
the  physicians  who  were  examined  profemed 
to  be  expert  alienists,  and  we  are  not  dis- 
posed to  exploit  any  original  views  upon  that 
subject  We  may  remark,  howevtf,  that  we 
imagine  that  senile  degeneration  (of  the  or- 
gans, vessels,  and  tlasuea  of  the  bodjr)  pie- 
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cedes  BenKe  dementia,  and  Uat  Uun  maj  be 
a  long  Interral  of  time  betwem  tbe  begln- 
idag  of  smile  degmeratl<m  and  eltliw  tba 
mental  or  physical  death  In  wUch  It  maj 
end.  Howerer  that  may  onr  oimclnBlon 
Is  ttiat  the  opponents  have  failed  to  show 
tiuit  the  testatrix  was,  either  at  any  time 
before,  or  at  the  time  of,  the  making  of  Che 
will  whlfA  they  are  contesting,  incapaUe  of 
making  het  wQl.  The  will  it^f  contains 
notliing  soondlng  in  folly.  The  testatrix  was 
a  woman  of  the  domestic  servant  class, 
from  tbe  continent  of  Europe,  who  came  to 
this  country  when  she  was  young,  and  who. 
by  reason  of  her  vocation,  was  probably 
thrown  during  the  greater  part  of  her  life 
with  negroes.  In  her  old  age,  she  was  left 
alone,  and,  whether  by  reason  of  her  own 
temperament  or  from  other  causes,  became 
alienated  from  the  people  of  her  race  and 
chnrch,  and  confined  her  intercourse  main- 
ly to  the  two  negro  women  whom  she  had 
taken  into  h^  honse,  and,  who,  from  the  un- 
contradicted testimony  in  the  record,  served 
and  nursed  her  faithfully,  nntll  she  was  tak- 
en from  them  by  the  decree  of  the  court 
She  told  the  notary  that  they  were  her  only 
friends,  and  her  statement  is  corroborated  to 
the  extent  that  no  one  else,  save  Mrs.  Weber, 
has  appeared  In  these  proceedings  intending 
to  the  contrary.  Whose  fault  It  was  we  are 
unable  to  say.  The  fact  remains.  We  do  not 
find  it  surprising  under  such  circumstances 
that  she  left  her  property  as  she  did,  and  we 
think  it  ought  to  go  as  she  intended. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  there  be  judgment  in  favor  of  the 
proponents,  Rushlan  Johnson,  testamentary 
executor  of  Elizabeth  Hartwell,  deceased,  and 
of  Hary  Hartwell,  «nd  against  the  defend- 
ants the  German  Protestant  Home  for  the 
Aged  and  Infirm  and  the  Missionary  and  Bd- 
ocational  Association  of  the  Southern  Ger- 
man Conference  of  the  Methodist  Episcopal 
Church,  vacating  and  annalUng  the  Judgment 
heretofore  rendered  by  the  civil  district  court 
for  the  parish  of  Orleans,  probating  Oie  In- 
stmment  presented  as  the  last  will  of  Char- 
lotte Schmidt,  deceased,  executed,  In  nuncu- 
pative form,  by  public  act,  before  John  Ben- 
demagel,  late  notary,  on  May  10, 1887,  and  de- 
creeing said  Instrument  to  be  void  and  of  no 
effect  It  is  further  adjudged  and  decreed 
that  the  last  will  and  testament  of  said  Char- 
lotte Schmidt,  executed  in  nuncupative  form 
before  Jeff.  C.  Wenck,  notary,  on  February 
20,  1902,  and  herein  presented  by  said  pro- 
ponents, be  received,  registered,  and  executed 
as  the  last  will  of  said  testatrix,  and  that 
tlie  said  proponents  be  recognized  as  the  unl- 
veisal  l^tees  of  said  testatrix  and  sent  Into 
posswwlon  of  her  estate,  share  and  share 
alike,  as  isovlded  In  said  will,  and  that  the 
right  be  reserved  to  said  proponents  to  take 
such  other  and  further  proceedings  In  the 


premises  as  Jasttce  and  nature  of  the  case 
may  require.  It  Is  further  decreed  that  said 
defendants  pay  all  costs. 


(126  La.) 
No.  18^118. 
STATE  V.  ROSE. 
(Supreme  Court  of  Louisiana.   April  11,  1010.) 

(Bt/Uahua  by  tAe  Court,) 

1.  ConnNAX.  Law  (H  211,  968,  1031*)— Habe- 
as Corpus  (8  27*)— ArriDAvrr— Sufficien- 
OT  —  Alleoations  Bssgntiai.  to  JuBisnic- 
noN. 

An  affidavit  upon  whldi  a  crimiua]  prose- 
cution, In  a  court  of  limited  jurisdiction,  is 
based,  must  set  forth  the  facts  and  circumstan- 
ces essential  to  the  jurisdiction ;  otherwise,  tbe 

Jnestkm  may  be  raised  by  modon  in  arrest  of 
adgnwnt^  m  the  appeal,  or  bf  writ  of  habeas 
corpna. 

[Ed.   Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  H  211,  968,  1031;*  Habeas 
"tirpuB,  Dec,  Dig.  {  27.*] 

i  INFAHTB  (H  18,  20*>~SUFnOIBKOT  OV  AX- 
FIDAVrr— JUBISOIOnON  OF  JuVBItlU  COUBT. 
The  jurisdiction  of  tbe  juvenile  court  in  the 
parish  of  Orleans  le  strictly  limited  to  matters 
concerning  and  offenses  against  neglected  and 
delinquent  children,  as  defined  by  Act  No.  83 
of  1908,  and  no  children  are  neglected  or  de- 
linquent  for  tbe  purposes  of  such  jurisdiction, 
save  those  who  fall  within  the  classtBcation  es- 
tablished by  that  statute.  Hence  the  affidavit 
on  which  tliis  prosecution  Is  based,  setting 
forth  that  defendant  iKrmitted  certain  children 
to  perform  on  tbe  stage  of  a  theater,  contrary  to 
the  prohibition  contained  in  Act  No.  301  of 
19(ffl,  whilst,  perhaps,  charging  an  offense  un- 
der the  statute  last  mentioned,  charges  no  of- 
fense cognisable  In  the  juvenile  court,  by  which 
defendant  has  been  convicted,  since  it  foils  to 
charge  that  the  children,  so  permitted  to  per> 
form,  are  neglected  or  delinquent,  within  tiM 
meaning  of  Act  No.  83  of  1906. 

rEd.  Notfc— For  ether  caseH.  see  Infants,  CeaL 
Dig.  H  18k  aO;  Dec.  Dig.  H  18,  20.*] 

Appeal  from  Juvenile  Court,  Parish  of 
Orleans ;  Andrew  H.  Wilson,  Judge. 

Lew  Rose  was  convicted  of  willfully  and 
tmlawfuUy  permitting  minors  to  perform  on 
a  stage,  and  he  appeals.  Conviction  annull- 
ed, and  sentence  arrested. 

See,  also,  124  La.  S26.  60  South.  620. 

Arthur  B.  Leopold,  for  aj^eltant.  St 
Clair  Adama,  Dlst  Atty.,  and  A.  D.  Hen- 
riques,  Jr.,  Asst  Dlst  Atty.,  for  the  State. 

UONROB,  J.  Dtfendant  harlng  been 
(barged,  1^  affidavit,  with  having,  willfully 
and  unlawfully,  permitted  certain  minors  to 
"pn^rm"  on  the  stage  of  the  Winter  Gar- 
den Theater,  and  having  been  convicted  and 
sraitenced,  presents  his  case  to  this  court  by 
means  of  five  bills  of  ncQptlon,  which,  in 
effect,  bring  up  for  ded^n  two  inropo^tlcms 
of  law,  as  follows:  He  excepted  to  the  ovei^ 
ruling  of  a  motUm  (called  "d«nurrer")  to 
dismiss  the  affidavit,  as  setting  forth  no  of- 
fense against  the  law  of  this  state,  and  he. 
subsequently,  excepted,  on  the  same  ground. 
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to  tbe  onanilliig  of  his  <^iectloii  to  the  In- 
troduction of  testimony,  and  of  a  motion  to 
Btrlke  out  testimony  wblch  bad  been  admit- 
ted. In  auppcHt  of  the  affidavit;  the  basis 
of  the  motions  and  objections  being  that, 
whereas  tbe  lav  (Act  No.  801  of  190EE)  makes 
it  an  offense  to  permit  a  minor,  under  the 
age  of  14  years,  to  "labor  or  work"  in  a 
theater,  tbe  affldaTlt  charges  tbe  defendant 
with  haying  permitted  Bnch  minors  to  "per- 
form" on  the  stage  Of  a  theater.  Another 
«cceptlon  was  taken  to  tbe  oTermling  of  a 
motion  In  arrest  of  Judgmmt,  In  which,  de- 
fendant idleges,  inter  alia,  **that  It  la  no- 
where chafed  that  Che  childrm,  who  wwe 
permitted  to  perform  and  viay  In  the  Iv^nter 
Oarden  Theater  were  either  'dellnqnoif  or 
*nG«lected*  dilldren,"  and  hence  that  the 
JuTenlle  court  was  without  jurladlctlon  In 
the  premiaea.  As  we  find  the  bill  last  mo- 
tioned determinatlTe  of  the  case  here  pre* 
amted,  we  shall  derote  our  attention  to  its 
conalderatlon,  to  the  exclusion  of  the  others. 
Act  No.  83  of  1908  Is  entitled: 

"An  act  regulatina  the  care,  treatmeDt  and 
control  of  neglected  and  delinquent  childreu, 
seventeen  years  of  age  and  under,  and  pro- 
viding for  the  trial  of  adults  charged  with,  the 
violation  of  laws  for  the  protection  of  the 
physical,  moral  and  mental  well-being  of  chll* 
dreo.   •  • 

Section  9  of  the  act  provides: 

"That  the  juvenile  court  •  •  •  shall  have 
jurisdiction  of  all  neglected  and  delinquent  chil- 
dren, and  of  all  persons  charged  with  contribu- 
ting to  the  neglect  or  delinquency  of  such  chil- 
dren, or  with  a  violation  of  any  law.  now  in 
existence  or  hereafter  enacted  for  the  protec- 
tion of  the  physical,  moral  and  mental  well  be- 
ing of  such  children,  not  punishable  by  death 
or  at  hard  labor,  and  of  all  cases  of  desertion 
or  non  support  of  children,  by  either  parent." 
(Italics  by  the  court) 

It  will  be  seen  from  the  foregoing  that 
the  text  of  tbe  stetute  is  not  as  broad.  In 
some  respects,  as  tbe  title,  since  tbe  title 
describes  an  act  '^rovidliv  for  the  trial  of 
adulte  diarged  with  the  violation  (tf  laws 
for  tibe  protecticMi  of  the  pt^slcal,  moral 
and  mental  well-being  of  cMldren,"  whilst 
the  text  confers  Jurisdiction  only  for  the 
trial  of  ^'neglected  and  delinquent  children 
and  persons  charged  with  contributing  to 
the  neglect  or  delinquency  of  «ucA>  children, 
or  with  a  violation  of  any  law  *  *  *  en- 
acted for  the  i»rotectlQn  of  *  *  *  tuch 
children."  (Italics  by  the  court)  Tbe  Ju- 
risdiction of  tbe  court  is,  therefore,  confined 
<  to  matters  and  offenses  relating  to  "neglect- 
ed and  delinqnent"  children,  and  does  not 
extend  to  offoises  against,  or  which  concern, 
children  who  are  neither  neglected  nor  de- 
linquent And,  a[Q)arentIy,  to  dlnch  the 
matter,  the  stetute  quoted.  In  the  paragraphs 
(of  section  9)  Immediatdy  foUowli^E  that 
which  confers  the  Jurisdiction,  deflnee  the 
terms  "neglected"  and  "delinquent^'  am  tol- 
lows: 

"The  term  'neglected*  child  shall  mean  any 
chUd,  seventeen  years  of  age  and  under,  found 


destitute  or  dependmt  on  the  public  for  snp- 

Eort  or  without  proper  guardianship,  or  whose 
ome,  by  reason  of  the  neglect,  cruelty  or  de- 
pravity, or  indigence,  of  its  parents,  guardians 
or  other  persons,  is  an  unfit  place  for  sucb 
child,  or  having  a  single  snrviving  parent  un- 
dergoing punishment  for  crime,  or  round  wau- 
denng  about  the  streets,  at  night  without  be- 
ing on  any  lawful  business. 

Tbe  term  'delinquent'  child  shall  mean  any 
child,  seventeen  years  of  age  and  under,  not 
now  or  hereafter  inmates  of  a  state  instita- 
tion,  found  begging  or  receiving  alms,  or  be- 
ing in  any  street,  road,  or  public  place  for  the 

Surp(Me  of  begging  or  receiving  alms,  or  ped- 
liog  any  articles,  or  singing  or  playing  on  any 
musical  instrument,  in  any  street,  road,  or 
public  place,  for  alms,  or  accompanying  any 
person  so  engaged;  or  found  living  In  any 
house  of  prostitution,  or  with  any  vicious  or 
disreputable  [>erson,  or  frequenting  the  com- 
pany of  reputed  criminals,  or  prostitutes,  or 
visiting  any  saloon  or  place  of  entertainment 
where  spirituous  liquors  or  wines  or  intoxi- 
cating or  malt  liquors  are  sold,  exchanged  or 
given  away ;  or  found  in  any  policy  shop,  pool 
room,  backet  shop,  race  tracl^  or  where  any 
gambling  game  or  gambling  devices  is  operat- 
ed; or  found  habitually  wandering  aronnd  any 
railroad  tracks  or  yards,  or  jumping,  or  at- 
tempting to  jamp,  on  any  moving  train  or 
street  car,  for  the  purpose  of  stealing  a  ride, 
or  entering  any  car  or  engine  without  any 
lawful  authority;  or  found  to  be  incorrigible 
or  habltnally  using  vile,  obscene,  or  indecent 
language,  or  guilty  of  Immoral  conduct  in  pub- 
lic places  or  around  school  houses,  or  growing 
up  in  idleness  and  crime;  or,  who,  without  the 
consent  of  parents  or  guardians  or  custodians, 
absents  itself  from  its  nome  or  place  (wf  abode, 
or  runs  away  from  any  state  instltetlon  of 
charity  to  which  It  may  be  confined,  or  vio- 
lates any  law  of  the  stete  or  any  ordinance  of 
any  village,  town,  city  <fr  parish  of  the  stete." 

Act  No.  301  of  1908,  I  1,  provides: 

"That  •  •  •  it  shall  be  unlawful  for  any 
person  •  •  ♦  to  require  or  permit  •  •  • 
any  child,  under  the  age  of  14  years,  to  labor 
or  work  in  any  mill,  factory,  mine,  packing 
house,  manufacturing  establishment,  work- 
shop, laundry,  millinery  or  dress  making  store 
or  mercantile  establishment  In  which  raore  than 
five  persons  are  employed,  or  in  any  th€>atre, 
concert  hall,  or  In  or  aboat  any  place  of  amuse- 
ment where  intoxicating  llqaors  are  made  or 
sold.  *  *  *  Any  violation  of  this  provision 
shall  be  punishable  by  a  fine  ct  not  ress  tban 
f25  or  more  than  foO  or  by  imprisonment'* 
etc. 

The  stetute  thus  quoted  appllea  to  ddl- 
dren,  generally  under  the  age  of  14  years, 
and,  if  the  defendant  had  been  prosecuted. 
In  a  court  of  general  criminal  Jurisdiction, 
for  permitting  a  minor  to  labor  or  work  In 
bis  theater,  it  ia  evident  that  an  affidavit 
which  failed  to  state  that  such  minor  was 
under  tbe  age  of  14  years  would  have  charg- 
ed no  offense.  As  It  Is,  the  atete  has  gone 
into  a  court  tbe  Jurisdiction  of  which  la 
strictly  limited  to  matters  end  offenaes  con- 
cerning and  against  "neglected  and  delin- 
quent children,**  and  has  prosecuted  defend- 
ant-under  an  affidavit  which  sete  forth  that 
he  'Mid  «  •  •  wUlfully  and  unlawfully 
permit  one  Sam  Bonart  a  minor  child  aged 
18  years,  one  Alice  Onevin,  a  minor  child, 
aged  12  years,  *  *  *  to  perform  on  the 
stege  of  the  Winter  Oarden  Theatw,"  but 
which  does  not  set  forth  that  the  ^Udren 
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so  permitted  to  perform  are  either  n^lected 
or  delinqnent,  within  the  meaning  of  Act  No. 
S3  of  190&  For  aught  that  appears,  there- 
fore, they  are  utither  neglected  nor  delln- 
quent  children,  within  the  meaning  of  the 
act,  and  hence,  for  aught  that  appears,  the 
juTenlle  court  was  without  Jurisdiction  of 
the  cbarge  preferred  by  the  affidavit,  since 
that  court  Is  vested  by  the  law  of  lis  crea- 
tion with  no  other  than  the  authority  to 
deal  with  matters  concerning,  and  offenses 
against,  neglected  and  dellnqtlent  children, 
and  no  children  are  neglected  or  delinquent, 
for  the  purposes  of  Its  jurisdiction,  save 
those  who  fall  within  the  dasaiflcatlon  es- 
tablished by  the  law  which  confers  the  ju< 
risdicdon. 

"The  record  of  the  court  of  limited  iurisdic- 
must  show,  affirmatively,  such  facts  as 
confer  jurisdiction,  and,  generally,  no  preaamp- 
tioa  is  indulged  in  favor  thereof."    Cyc.  vol. 
12,  p.  228. 

"The  objection  tiut  a  conrt  has  no  Jurisdio- 
tion  of  the  subject-matter  is  not  waived  by 
ple^  or  going  to  trial,  and  may  be  raised  on 
motion  in  arrest  of  judgment,  on  appeal,  or  by 
petition  for  writ  of  habeas  corpns."  Id.,  p. 
220. 

IndictraentB,  under  statutes,  must  set  fOrtii 
xrith  certainty  all  the  facts  and  drcomstan- 
ces  essential  to  oonstftnte  the  crime,  ,so  as 
to  bring  the  accused  within  the  provlBlona  of 
the  statutes  If  any  one  of  the  ingredients 
of  whi<A  the  offoiBe  is  composed  be  omitted, 
or  misstated,  it  Is  ground  for  a  motion  in  ar- 
rest of  judgment.  State  t.  Stiles,  5  La.  Ann. 
324;  State  t.  Read.  6  La.  Ann.  227;  State 
V.  Sheppard,  88  La.  Ann.  1217;  State  V.  De- 
lemo^  11  La.  Ann.  648;  State  t.  Palma,  82 
La.  Ann.  SBS. 

Conceding,  for  the  purpose  of  tiie  aiira- 
ment,  ttiat  defoidant  is  eluded 'with  an  of- 
f«ue  nndra  Act  Ma  301  ct  1908,  neverthe- 
less, not  baring  been  charged  with  any  of- 
fense cognizable  In  the  court  by  which  he 
was  convicted,  bis  position,  quoad  the  ques- 
tion to  be  here  decided,  is  the  same  as  though 
he  had  been  dAarged  with  no  offense  at  all. 
We  may  say  in  oonduslon  that  the  question 
here  decided  has  not  heretofore  been  con- 
sidered. 

For  the  reasons  thus  assigned,  it  is  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment of  ccmvlction  liereln  rendered  be  an- 
nnlled  and  avoided,  and  the  sentence  there- 
on arrested. 


OSS  La.) 
No.  18,130. 
STATD  V.  ROSBL 
(Supreme  Gooxt  of  Louisiana.  April  11,  1910.) 

Appeal  from  Invenlle  Conrt,  Parish  of  Or- 
leans ;  Andrew  H.  Wilson,  Jud^e. 

Lew  Rose  was  convicted  of  wiUfnlly  and  un- 
lawfully pemitting  ninns  to  perform  on  a 
stage,  and  be  appeau.  Conviction  anntdled,  and 
sentence  arrested. 


Arthur  B.  Leopold,  for  appellant  St  CSalr 
Adams,  Diat  Atty.,  and  A.  D.  Henriques,  Jr., 
Asst.  Dist.  Atty.,  for  the  Stats. 

MONROE^  J.  This  case  presents  the  same 
featnres  as  are  presented  In  the  case,  bearing 
the  same  title  and  the  number  18,118,  this  day 
decided,  and  has  been  sabmitted  on  the  same  ai^ 
gaments,  oral  end  written.  For  the  reasons  as- 
signed in  the  case  entitled  State  of  Louisiana  v. 
Lew  Rose  (No.  18,118.  this  day  decided)  52 
South.  165,  therefore,  it  is  ordered,  adjudged, 
and  decreed  that  the  judemeot  of  conviction 
herein  rendered  be  avoided  and  annulled,  and 
sentence  thereon  arrested. 


(125  lA.) 
No.  18.129. 
STATE  V.  ROSE. 
(Sapreme  Court  of  Looisiana.   April  11,  1910^ 

Appeal  from  Javenile  Court,  Pariah  of  Ox^ 
leans;  Andrew  B.  Wilson,  Jud^e. 

Lew  Rose  was  convicted  of  willfully  and  un- 
lawfully permitting  minors  to  perform  on  a 
stage,  and  be  appeau.  Conviction  annulled,  and 
sentence  arrested. 

Arthur  B.  Leopold,  for  appellant  St.  Glair 
AdamB,  Dist  Atty.,  and  A.  D.  Henriques,  Jr., 
Asst.  Dist.  Atty.,  for  the  State. 

HONROB,  J.  This  case  presents  the  same 
features  as  are  presented  in  the  case,  bearing 
the  same  title  and  the  number  18,118,  this  day 
decided,  and  has  been  submitted  on  the  same  ar- 
gnmeuts,  oral  and  written.  For  the  reasons  as- 
signed In  the  case  entitled  State  of  Lonisiana  v. 
T^w  Rose  (No.  18,118.  this  day  decided)  CZ 
South.  1^,  therefore,  it  is  ordered,  adjudged, 
and  decreed  that  the  jadgment  of  conviction 
herein  rendered  be  av4rided  and  annulled,  and 
the  sentence  thereon  arrested. 


(125  lA.) 
No.  17,820l 

WIUilAMB  ▼.  W.  a  PICKERIN(}  LUMBER 
CO.  et  aL 

(Sni^eme  Conrt  at  Louisiana.  Hatch  14, 1010, 
Rehearing  Denied  April  25,  19ia) 

fSvUahut  by  the  Oourt.) 

1.  Masteb  and  Servant  (i  289*)— Injxtbt  to 

SBBVAUT  —  NSQUOENOE  —  QUESTION  TOB 
JUBT. 

Where  plaintiff,  a  bratceman  riding  on  a 
slcelet<m  car  of  a  logging  train,  was  thrown  be- 
neath the  wheels  and  badly  injured,  by  the 
sudden  and  violent  stopping  of  the  train  by  the 
engineer,  without  warning  or  notice,  the  ques- 
tion whether  he  was  guilty  of  contributory  neg- 
li{:eQce  in  riding  in  an  unsafe  position  on  the 
car  is  one  of  fact,  peculiarly  within  the  prov- 
ince of  the  jury,  and  after  a  review  of  the  evi- 
dence we  are  not  prepared  to  say  that  the  find- 
ing is  against  the  preponderance  of  ^e  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  8  1124;  Dec  Dig.  %  289.*] 

2.  MA9TEB  AND   SSBVANT  (}  240^~lNJUBIE8 
TO    SEBVANT  —  NEOUOBNCB  —  UmrOBESEBN 

Acts. 

Plaintiff  cannot  be  considered  as  guilty  of 
contributory  negligence  for  failing  to  foresee 
and  guard  against  a  sudden  and  unexpected  em- 
ergency atop,  which  no  one  antldpated, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  754:  I>ec.  Dig.  §  240.*] 
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a  Mum  AITD  StBVAKT  (|8  198,  219,  228*)— 
ASSDlIFnOir  OF  Ribk— negliobros  ov  Mas- 

TKB  AND  BUPEBIKTBNDEITT. 

Plaintiff  cannot  be  considered  as  assuming 
the  risk  of  tba  nesligenoe  of  tlie  railroad  com- 
pBDl  or  nt  tim  oondaetini^  or  oncineen  aetins 
u  coDdoetoiB. 

pSd.  Note.— For  other  cum.  bn  Ifaiter  and 
Servant.  Cent  Dli.  U  601-60Es  570;  Dec.  Dig. 
il  198.  216,  226.  •] 

4.  Habtbb  and  SbbtaVt  (S  240*)  —  Nbgu- 
OENes  or  Sbbtant— Absohino  Dangeboub 
FosmoH,  • 

Aa  the  evidence  tends  to  abov  that  the 
position  of  the  brakeman  on  the  car  woald  have 
been  safe  ander  ordinatr  circumstances,  he  can- 
not be  considered  as  guilty  of  contributory  neg- 
ligence for  aasomlDg  anch  a  position. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Swvant,  Cent  Dig.  |  752;  Dea  Dig.  f  240.*] 

6.  Mabtbb  and  Sbbtant  (U  1S7,  141*)— In- 

TO  SEBVANT— NBGLIOENCE  OB  Ma8- 

TEB. 

The  emergency  atop  was  the  Immediate 
cause  of  the  injary,  but  the  necettsity  for  such 
B  stop  was  created  by  the  negligence  of  the 
superior  servants  of  ttie  railroad  company  in 
leaving  the  switch  open,  contrary  to  custfun. 
and  In  not  iospectiuK  the  switch  before  at- 
tempting to  use  It,  ana  by  the  negligence  of  the 
management  in  not  making  and  enforcing  pnqter 
rules  for  the  operation  of  the  switch. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §S  137.  141.*1 
«.  Mabteb  and  Sebvant  (SS  137,  141*)— IN- 

JTBIEB  TO  Sebvant — Negligence  of  Mas- 

ISB. 

But  from  any  point  of  view,  the  efScient 
caase,  the  causa  cansens,  was  the  negligence 
of  the  company  and  of  its  servants  2or  whose 
fiiult  it  is  answerable. 

{Ed.  Note.— For  other  cases,  sea  Master  and 
Servant,  Dee.  Dig.  H  1S7,  141.*] 

7.  Damagbb  (I  182*)— Pebsonal  Injvbieb— 
Excessive  Avount. 

<  As  far  aa  possible,  some  reasmiable  uni- 
formity in  awards  of  damages  should  be  <^ 
served. 

[Ed.  Note.— For  other  eases,  gee  DamiveB, 
Cent  Dig.  I  881;  Dee.  Dig.  S  132.*] 

Monroe.  J.,  dissenting. 

Appeal  from  Twelfth  Judicial  District 
Gonrt,  Parish  of  Temon;  Don  BL  So  RttOo, 
Judge; 

Action  by  Claude  Williams  against  the  W. 
R.  Pickering  Lumber  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Modified  and  affirmed. 

Palmer  ft  WilllamB<»,  for  appeHants. 
Blanchard,  Barrett  ft  Smith  and  Mcmk  ft 
Kay,  for  appellee 


LAND,  J.  Plaintiff  sued  for  damngea  In 
the  sum  of  $20,078  for  personal  Injuries  sus- 
tained by  him  while  working  as  brakeman 
on  the  Louisiana  Central  Railroad.  The  W. 
R.  Pickering  Lumber  Company  and  the  Pick- 
ering Land  &  Timber  Company  -were  made 
codefendants  on  the  allegations  of  common 
connection,  co-operatton,  and  privi^  of  In- 
terest 

The  petition  allied,  in  substance,  that  the 
plaintiff  was  employed  and  commenced  work 


on  Mandi  10,  1006,  as  brakeman  on  Ute  log 
train  of  the  railroad  operadnc  In  the  vicinity 
of  Cravens,  for  tha  pozpose  of  logging  the 

mill  at  that  place. 

That  on  the  next  day  that  plaintiff,  while 
in  the  discharge  of  his  duties  as  brakeman, 
wiis  thrown  from  the  last  of  18  skdeton  log 
cara,  by  the  suddra  stopping  of  the  locomo- 
tive by  the  engineer  on  the  "pond  track,"  at 
or  near  a  connecting  switch  on  the  main  line 
of  the  defendant  railroad;  and,  In  conse- 
qneoce,  plaintiff  waa  terribly  Injured,  losing 
an  arm  and  a  leg,  and  sustaining  <jOux  pain- 
ful wounds. 

That  the  conductor  of  a  train  on  the  said 
main  line  carelessly  and  negligently  1^  said 
switch  open  at  the  point  of  omnectlon  with 
the  "pond  track." 

That  the  engineer  of  the  log  train  moving 
carelessly  out  of  the  '"pond  track,"  when 
very  near  said  open  switdi,  without  notice 
or  warning,  reversed  his  engine,  and  caused 
a  sudden  stoppage  of  the  locomotive,  where- 
by the  slack  between  the  cars  was  taken  up 
with  a  mighty  jolt  or  lurch,  and  In  conse- 
quence the  plaintiff  was  pitched  headlong 
down  under  the  car. 

That  defendants  were  negligent  In  not  fur- 
nishing safe  places  to  work  and  to  ride,  safe 
applUmces,  air  brakes  or  other  sufficient 
brakes,  a  proper  switch,  suitable  equipments, 
and  did  not  exercise  due  care  and  diligence 
In  the  manner  the  trains  were  c^erated  hy 
those  placed  In  charge. 

Defendants  pleaded  the  general  Issue ;  that 
If  the  plaintiff  was  Injured  as  allied  the  In- 
Jury  was  occasioned  by  his  own  gross  negli- 
gence ;  that  the  ris^  such  as  might  have  ex- 
isted, was  apparent,  and  was  acc^ted  by  the 
plaintiff  when  he  entered  defendant's  em- 
ploy ;  and  that  the  Injury,  If  caused  In  the 
manner  alleged,  was  occasioned  by  the  n^t- 
gence  of  the  plalntifTs  fellow  servants. 

After  a  very  protracted  trial  before  the 
court  and  jury,  there  waa  a  verdict  in  favor 
of  the  plaintiff  for  the  full  amount  claimed. 
The  defendants  have  appealed. 

A  record  of  nearly  1000  pages  attests  the 
zeal  and  Industry  of  counseL  The  evidence 
is  so  voluminous  and  conflicting  that  It  Is 
Impossible  to  condense  even  Its  substance 
within  the  limits  of  an  ordinary  opinion. 

The  Louisiana  Railroad  Company,  as  a 
common  carrier,  operates  Its  main  line  from 
Pldierlng  to  CravNis,  a  distance  of  about 
19  miles.  The  W.  R.  Pickering  Lumber  Com- 
pany has  its  plant  at  Pickering,  and  that  of 
the  Pickering  Land  &  Timber  Company  ia 
located  at  Cravens.  A  regular  train  for  pas- 
sengers and  freight  Is  operated  once  a  day 
on  the  main  line,  which  is  also  nsed  by  a 
number  of  logging  trains  in  the  transporta- 
tion of  logs  to  the  two  mills.  At  the  mill 
near  Cravens  there  is  a  large  pond  for  the 
reception  and  handling  of  logs.  A  track  lead- 
ing from  the  pond  to  the  main  line,  several 
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hundred  yards  distant.  Is  called  tbe  **pond 
tradt.**  A.  locslng  train  going  oat  to  the 
woods  follows  this  track  to  the  main  line,  Is 
vwltdied  thereon,  and  then  takes  the  main 
Uoe  nntQ  the  woods  tiia<^  Is  reached.  The 
loggiDg  train  at  Cravens  nsnally  made  three 
or  four  trips  per  working  day.  Hence  the 
switch  on  the  main  line  near  the  mill  p<md 
was  need  by  the  logging  train  three  or  four 
tlmea  as  often  as  It  was  nsed  by  the  regular 
train.  This  being  so,  It  was  customary  to 
ke^  the  switch  lined  op  with  tbe  "pond 
track**  in  order  to  save  time  In  the  opera- 
tion of  the  more  important  branch  of  the 
boslnesa. 

The  railroad  company  had  a  local  superin- 
tendent at  Cravens,  who  at  the  same  time 
superintended  the  mill  there  •operated.  The 
railroad  company  had  no  written  or  printed 
rales  for  the  guidance  of  its  employes.  The 
logging  train  was  mn  by  a  man  named  Beu- 
ner,  who  was  both  engineer  and  foreman  or 
conductor.  In  tbe  running  of  the  train  Ben- 
ner  was  aided  by  a  fireman  an^  two  brake- 
men.  PlalntUf  was  one  of  the  brakemen. 

On  March  11,  1906,  after  maklflg  one  trip 
to  the  woods,  Benner  gathered  up  18  empty 
skeleton  cars  on  the  "pond  track,"  and  pull- 
ed out  for  the  switch.  When  within  about 
SO  feet  of  the  switch,  Benner  saw  that  tbe 
■witch  points  were  open  or  against  his  train, 
and  immediately  reversed  his  engine  and 
mcceeded  in  stepping  the  locomotive  cm  the 
points  of  the  switch.  Benner  gave  no  signal 
warning  to  his  crew  before  reversing  this  en- 
gine, but  made  an  emergency  stop  as  In  case 
of  sudden  danger.  Benner  handed  In  a  re- 
port blaming  the  crew  of  the  r^lar  train 
for  leaving  the  switch  open.  Benner,  an  ex- 
perienced Kigineer,  supposed  that  the  crew 
of  the  r^lar  train  had  performed  the  cus- 
tomary duty  of  closing  the  switch.  The 
switch  was  a  ground  switch,  and  Benner 
could  not  tell  from  4tB  position  whether  it 
waa  open  or  dosed.  Benner  testified  that  on 
one  or  more  occasions  he  had  run  his  loco- 
motive into  the  same  switch.  We  gather 
fftnn  tbe  testimony  of  several  other  witness- 
es that  it  was  the  duty  of  the  crew  of  the 
regular  train  to  dose  this  switch.  The  local 
superintendent  did  not  testis  on  this  sub- 
ject. Bomer  seems  to  have  had  full  control 
and  management  of  his  logging  train.  None 
of  the  crew  of  the  r^lar  train  testified  In 
the  case.  The  matter  of  tbe  closing  or  open- 
ing of  this  switch  seems  to  have  been  left  to 
the  crews  of  the  two  trains.  According  to 
Benner  and  his  fireman,  sometimes  the  crew 
of  the  r^ular  train  passed  and  left  the 
switch  open.  If  this  be  true.  It  was  negli- 
gence in  Benner  not  to  send  one  of  his  crew 
ahead  of  the  train  to  Inspect  the  switch  ev- 
ery time  he  had  occasion  to  use  It. 

The  Bui>erintendent  was  negligent  in  not 
making  and  enforcing  proper  rules  and  reg- 
ulations for  the  safe  operation  of  this  switch. 
After  the  accident  a  rule  was  adopted  mak- 
ing It  tbe  qiedal  du^  of  the  conductor  or 


engineer  in  charge  of  the  regular  train  to 
see  that  this  switch  was  not  left  open  or 
against  the  "pond  track." 

Under  the  conditions  existing  on  March  11, 
190S,  Benner,  knowing  that  the  switch 
might  have  been  left  open  by  the  crew  of  the 
regular  train,  and  knowing  that  the  switch 
had  no  sufficient  warulng  signal  device,  was 
guilty  of  Diligence  in  not  sending  one  of  his 
crew  forward  to  Inspect  and  close  tbe  switch 
if  necessary.  The  engineer  was  also  guilty 
of  negligence  In  reversing  the  engine  with- 
out warning.  See  Bell  v.  Lumber  Co.,  107 
La.  726,  81  South.  994.  Benner,  having  sole 
charge  of  the  operation  of  the  losing  train, 
represented  the  railroad  company,  and  was 
not  a  fellow  servant  of  the  brakeman;  nor 
were  the  crews  of  the  two  trains  fellow 
servants.  Weaver  Case,  116  Is..  468,  40 
South.  798;  Town's  Case,  37  La.  Ann.  630, 
55  Am.  Rep.  506;  Mattlse  Case,  46  La.  Ann. 
1535,  16  South.  400,  49  Am.  St  Bep.  356; 
Payne's  Case.  117  La.  983,  42  South.  475; 
Dobson's  Case,  62  La.  Ann.  1134.  27  South. 
670.  If  the  superintendent  of  tbe  defendant 
company  was  negligent,  the  fellow  servant 
doctrine  has  no  application.  Ferrlnger  v. 
dl  &  Mineral  Co.,  122  La.  441,  47  South. 
763. 

Benner  did  not  give  the  customary  sudden 
stop  signal  to  his  crew,  but,  according  to  bis 
report,  It  was  a  case  of  emergency,  and  he 
reversed  the  engine  to  save  the  open  switch. 
According  to  Benner's  testimony  and  report, 
he  did  not  take  the  safety  of  the  crew  into 
consideration.  Nor  do  we  find  In  the  record 
any  evidence  tending  to  show  that  the  rail- 
road company  ever  Instructed  or  warned 
the  crew  as  to  the  proper  precautions  to  be 
taken  to  avoid  the  constant  dangers  attend- 
ing the  operation  of  the  logging  trains.  The 
crews  were  left  to  their  own  devices  to  safe- 
guard themselves  not  only  against  the  ordi- 
nary, but  the  extraordhiary,  hazards  <a  an 
occupatlMi,  dai^erons  even  under  tbe  best 
conditions. 

The  emergency  stop  In  question  caused 
great  excitement  and  commotion.  As  the 
cars  began  to  bump  together,  cries  of  "Look 
out!"  "Look  out!"  were  heard.  At  this  mo- 
ment the  plaintiff  was  standing  on  the  rear 
portion  of  the  last  car  of  tbe  train.  This  par- 
ticular car  was  Jerked  violently  forward, 
and  the  plaintiff  was  hurled  head  foremost 
beneath  the.  car.  He  was  run  over  and  in- 
jured In  the  manner  already  stated.  Tbe 
rear  trucks  of  the  car  left  the  rails.  Whether 
this  d««llment  was  caused  by  the  sudden 
stopping  of  the  locomotive,  or  by  Its  running 
over  the  leg  or  arm  of  the  plaintiff,  Is  one 
of  the  disputed,  but  not  essential,  Issues  of 
fact  in  the  case. 

The  answer  does  not  even  hypothetlcally 
admit  that  the  railroad  c(}mpany  or  any  of 
its  representatives  was  guilty  of  negligence. 
Hence,  technically,  the  averments  of  the  an- 
swer do  not  raise  the  question  of  contribu- 
tory negllgoice.   This  Issue,  however,  was 
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presented  by  the  erldence,  and  was  consid- 
ered by  tbe  Jury  under  the  charge  of  the 
court. 

On  this  iBSue  the  burden  of  proof  rests  on 
the  defendant  railroad  company.  Buechner 
V.  city  of  New  Orieans,  112  La.  599,  36  South. 
603,  66  li.  R.  A.  884.  104  Am.  St  Rep.  455. 

On  the  day  of  the  aijcident,  tiie  plaintiff 
was  acting  as  rear  brakeman  and  flyman. 
His  iffoper  place  was  on  the  rear  car.  Hie 
duty  was  to  watch  the  cars,  and  to  flag  tbe 
engines  If  anything  went  wrong.  As  a 
matter  of  fiict^  on  that  occasion,  the  rear 
car  was  not  properly  coiQ>led,  and  the  plain- 
tiff flagged  tbe  raglne«r,  who  thereupon  stop- 
ped the  train,  and  backed  to  make  the  re- 
quired coupling.  This  was  done,  and  tbe 
train  proceeded  toward  tbe  switch  on  the 
main  track. 

It  Is  defendant's  contention  that  thereupon 
the  plaintiff  got  on  the  rear  car,  and  was 
standing  erect  In  the  most  dangerous  position 
that  could  be  assumed  when  the  emergency 
stop  was  made,  and  therefore  was  guilty  of 
contributory  negligence. 

It  Is  plalntlfTs  contention,  on  the  other 
band,  that  he  was  not  standing  in  that  po- 
sition, but  In  a  much  safer  one,  and  would 
not  bare  been  iujnred  except  for  the  emer- 
gency stop  made  wlthoQt  notice  or  warning 
to  him. 

Before  considering  the  testimony  on  this  is- 
sue. It  la  necessary  to  briefly  Indicate  the 
make-up  of  the  skeleton  Ic^lng  car  in  ques- 
tion. Such  a  car  may  be  described  In  gen- 
eral terms  as  an  open  framework  of  heavy 
timbers  resting  on  very  low  tracks.  The 
main  component  parts  are  two  reaches  or 
stringers  extending  lengthways  through  the 
colter  of  the  car,  and  from  8  to  12  Inches 
apart  These  stringers  are  longer  than  tbe 
body  of  tbe  car,  and  project  in  ttie  front  and 
rear  so  as  to  be  used  as  parts  of  the  coupling 
device.  Tbe  sidebar  is  a  piece  of  timber  on 
each  Bide  of  tbe  car.  The  bunk  Is  a  large 
piece  of  timber  that  extends  across  the  car 
at  each  end,  for  the  purpose  of  holding  the 
longer  logs.  The  false  bunk,  of  the  same  na- 
ture, la  Intended  to  bold  tbe  shorter  logs. 
The  oil  box  is  a  covered  metal  receptacle  for 
oil  waste  on  the  ontside  of  the  trucks.  This 
box  has  a  groore  on  the  top  aufllclently  wide 
to  afford  a  footing  for  brakemen. 

The  propw  way  toe  tbe  rear  brakeman  to 
moimt  tbe  rear  car  Is  to  put  one  foot  on  tbe 
oil  box,  his  bands  on  tbe  bunk,,  and  then 
to  place  the  other  foot  on  the  stringer.  Plain- 
tiff testified  that  he  got  on  the  car  In  this 
manner,  and  remained  in  this  position  with 
both  hands  braced  against  the  bunk  until 
he  was  thrown  forward  by  the  sudden  and 
unexpected  stop  of  the  train. 

Buford,  the  other  brakeman,  wait  to  Tex- 
as after  tbe  accidrat,  and  bis  deposition  was 
taken  in  behalf  of  the  defendant  From  bis 
answers  it  is  impos^ble  to  tell  how  the 
plaintiff  was  standing.  The  tenth  answer  is 
that  plaintiff  **was  standing  with  ime  foot 


on  the  stringer  and  the  other  on  the  box.'* 
Again  asked  to  describe  the  position  of  the 
plaintiff,  the  witness  made  the  same  answer 
by  reference  to  his  first  answer.  In  a  sub- 
sequent answer  the  witness  stated  that  plain- 
tiff "had  just  been  on  the  bunk  half  a  mo- 
ment." and  In  his  last  answer  described 
plaintiff  as  "standing  perfectly  straight  with 
one  foot  on  the  bunk  and  the  other  on  the 
stringer  of  the  car."  The  answers  of  this 
witness  were  so  unsatisfactory  to  the  defend- 
ants ttiat  they  Induced  Buford  to  attend  tbe 
trial  and  give  his  testimony  before  the  Jury. 
Buford  explained  that  his  answers  had  not 
been  correctly  taken  down  by  the  officer  in 
Texas.  On  the  trial  Buford  testified  that 
the  plaintiff  was  standing  erect  with  one 
foot  on  the  stringer  and  tme  on  the  bunk  at 
the  moment  of  the  accident 

C.  B,  Smith,  an  employe  of  the  defendant, 
testified  that  on  the  night  of  the  accident  or 
tbe  next  night  Buford  told  him  that  the  plain- 
tiff was  standing  with  one  foot  on  the  oU 
box,  the  other  on  the  strlngw,  and  was  lean- 
ing over  with  his  hands  on  tbe  bunk.  An  at- 
tempt -wai  made  to  impeach  Smith  by  show- 
ing that  he  made  contradictory  stat^aits 
about  the  dedaratlons  nude  to  him  by  Bu- 
ford. A  colored  witness  who  supported  Bo- 
ford's  version  was  successfully  impeached 
by  proof  of  contradictory  statements.  Be- 
sides, this  witness  was  flatly  contradicted 
on  another  point  by  the  local  snperlntendrat 
of  the  defendant 

On  the  other  hand,  plalntUTs  Terslon  Is 
sustained  throughout  by  the  testimony  of  a 
colored  man  who  was  with  defendant's  col- 
ored witness,  and  Is  corroborated  to  some 
extent  by  Bmbry,  a  reputable  witness,  who 
attracted  by  tbe  noise  and  shouting,  looked 
out  of  tbe  window  and  saw  a  man  standing 
behind  the  bunk  of,  the  rear  car  with  his 
hands  extmded  Just  before  tbe  lurch.  This 
witness  could  not  say  that  plaintiff's  hands 
were  resting  on  anything  or  state  the  posi- 
tion of  the  feet,  as  he  saw  him  Just  a  mo- 
ment He  testified  that  tbe  car  bounced  a 
few  times,  and  plaintiff  went  over  the  side. 
It  is  significant  that  the  local  superintend- 
ent who  described  the  position  of  Buford.  tbe 
head  brakeman,  at  the  time  of  the  accident, 
did  not  testify  as  to  the  position  of  the  plain- 
tiff, the  rear  brakeman,  who  was  nearer  to 
the  witness. 

Considering  this  evidence  as  a  whole,  we 
cannot  say  that  the  preponderance  Is  against 
plaintiff's  version  of  his  position  at  the  mo- 
ment of  the  accident  The  depoMtton  of  B. 
K.  Kehoe  directly  sustaining  the  testlmtxiT 
of  the  plaintiff  on  this  point  was  ruled  oat 
on  the  technical  objection  tliat  the  notary 
had  not  »ettled  the  aiT^lope  containing  tlie 
depo8ltl(m  transmitted  by  mall  to  the  clerk 
of  the  court  This  objection  was  sustained 
although  the  notary  appeared  in  court  and 
testified  tliat  the  deposltI<m  bad  not  been 
tampered  with  in  any  respect  Tlie  addition- 
al objection  that  tlw  witness  was  not  dniy 
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sworn  ma  also  Bustalned.  Wo  do  not,  how- 
em,  Gfuulder  that  tbft  czlgmdeB  of  this 
case  moke  It  necessary  for  as  to  pass  on  the 

acIOBlon  of  this  d^MSltlon. 

Accepting  as  true  the  plaintiff's  venton  of 
his  position  at  the  time  of  the  accldm^  the 
next  question  Is  whether  the  assnmptlott  of 
sndi  a  position  was  contrlbntoi?  ncvUgence 
under  all  the  facts  and  drcumstancee  of  the 
cs&e.  A  Jury  of  the  Tldnage^  donbttess  fa- 
miliar with  the  usnal  operatbm  of  logging 
trains,  after  hearing  the  evidence  and  in* 
specting  similar  skeleton  cars,  reached  the 
ccmcloBlon  that  the  plaintiff  was  not  guilty 
of  contrlbntory  negligence.  What  a  pradent 
brakeman  shonid  or  should  not  do  tinder  giv- 
en circnmBtances  is  a  qnestlon  peculiarly 
within  the  province  of  the  jury.  See  Thomp- 
son's Commentaries  on  the  Law  of  Negli- 
gence (Revised)  vol.  5,  S§  5617,  5626.  In  one 
of  the  cases  cited  by  said'wrlter,  a  brakeman 
was  riding  on  a  flat  car  between  two  tiers 
of  logs,  and  in  another  a  brakeman  was  sit- 
ting on  the  rear  bolster  of  a  skeleton  car, 
and  attempting  to  light  a  cigarette,  Instead 
of  being  at  his  post  as  brakeman. 

The  same  writer  statea  the  teats  by  which 
to  determine  whether  there  has  been  a  want 
of  ordinary  care,  as  follows,  viz.: 

"It  must  here  be  remembered  that  what  Is 
tenued  ordlnBry  care  ia  not  an  absoiate,  bat  a 
Taryin^,  circumstance,  depending  npon  the  ex- 
istence of  eacli  particular  case,  aiwurs  propor- 
tionate to  the  nak  to  be  avoided.  The  test  of 
conttibntoiy  ne^renee  or  want  of  due  care  is 
not  always  found  In  the  hllure  to  exercise  the 
best  judzment.  or  to-nse  the  wisest  precaution. 
E<ome  allowance  may  be  made  for  the  iaSaences 
which  ordinarily  govern  human  action,  and 
what  would  under  scHne  circumstances  be  want 
of  reasonable  care  might  not  be  such  In  others ; 
but  It  is  to  consider  whether  a  prudent  person, 
in  the  same  position  and  having  the  knowledge 
possessed  by  the  cue  in  question,  would  do  the 
negligent  act.  *  *  *  On  the  other  hand,  an 
instructiOD  that  the  plaintiff  must  be  entirely 
free  from  any  negligence  that  helped  to  hrinff 
about  the  accident,  in  order  to  recover,  is  er- 
roneous, because  It  exacts  of  the  plaintiff  a  high- 
er degree  of  diligence  than  the  law  requires.  It 
is  aaid  in  another  case  that  contributory  neg- 
ligence ia  not  Imputable  to  a  person  for  biUing 
to  look  for  danger,  when  under  the  surrounding 
rircomstaoces,  the  person  sought  to  be  charged 
with  it  bad  no  reason  to  suspect  that  dang&r 
was  to  be  apprehended."  Id.  vol.  1,  f  173. 

In  the  case  at  bar  the  plaintiff  had  no 
reason  to  apprehend  that  the  crew  of  the 
regular  train  would  negligently  leave  the 
switch  open  or  against  the  "pond  train,"  and 
that  the  engineer  of  the  latter  train,  con- 
fronted  nnexpectedly  with  the  danger  of  run- 
ning Into  the  <^n  switch,  would  make  an 
emergency  stop,  vrithout  notice  or  warning. 
If  the  plaintiff  tiad  been  injured  by  one  of 
the  ordinary  dangers  accompanying  the  oper- 
ation of  logging  trains,  the  question  would 
be  different  Bnt  it  la  going  too  far  to  say 
that  the  plaintiff  should  have  anticipated 
the  negligent  conduct  of  the  servants  in 
chaige  of  both  trains. 

It  is  shown  by  the  evidence,  and  indeed  Is 
not  serlonslj  dilated,  that  plalntlfFS  posi- 


tion <m  the  x«ar  car  would  hare  been  a  sate 
one  for  the  stunt  ran  betweol  the  p<md  and 
the  switch  If  the  emergency  stop  had  not 
hem  made.  There  was  no  apparent  danger 
of  any  accident  to  the  train  tn  running  that 
distance.  The  danger  that  did  arise  was  not 
anticipated  by  the  experienced  engineer  In 
charge  of  the  train,  or  by  the  local  superin- 
tendent then  present,  or  by  any  member  of 
the  crew.  To  hold  that  plaintiff  was  guilty 
of  contributory  n^Ilgence  would  be  tanta- 
mount to  the  declaration  that  every  train- 
man l8  bound  to  antldpate  all  possible  dan- 
gers and  to  take  all  possible  precautions 
against  them. 

There  la  an  Immense  mass  of  expert  testi- 
mony as  to  the  safest  manner  of  riding  on 
skeleton  cars.  As  usual,  the  experts  differ. 
They  agree  that  riding  standing  without 
brace  or  8up[)ort  Is  the  most  dangerous  mode. 
One  suggests  that  the  safest  way  Is  to  sit  on 
a  sidebar,  and  hold  on  the  bnnk  with  the 
feet  Others  advocate  sitting  on  the  string- 
era  and  holding  on  with  both  hands.  It  Is 
not  explained  how  a  rear  brakeman,  sitting 
down  as  suggested,  could  very  well  watch 
the  train,  and  flag  the  engineer  in  case' of 
emergency.  The  truth  seems  to  be  that 
there  Is  no  safe  position  for  a  brakeman  on 
a  skeleton  car.  In  the"  case  at  bar,  the  car 
had  no  flooring  and  no  handholds  or  other 
safety  devices.  It  Is  bad  enough  to  subject 
brakemen  to  the  usual  hazards  of  life  and 
limb  attendant  on  their  rough  and  dangerous 
occupation.  To  hold,  further,  that  the  brake- 
man  must  at  his  peril  anticipate  and  irnard 
against  the  negligence  of  others  would  be 
contrary  to  established  principles  of  law  as 
well  as  the  dictates  of  justice  and  humanity. 

In  the  light  of  the  surrounding  circum- 
stances as  they  appeared  to  the  plaintiff  at 
the  time,  his  position  was  a  reasonably  safe 
one,  and  the  evidence  shows  that  a  great 
many  brakemen  ride  that  way.  We  agree 
with  the  jury  that  there  was  no  contributory 
negligence. 

The  last  contention  that  the  plaintiff  as- 
sumed the  risk  of  the  Injury  Is  unfounded. 
In  McGinn  v.  McCormlck,  109  La.  390,  33 
South.  382,  the  court  held  that  an  injured 
servant  is  not  to  be  considered  as  having  as- 
sumed the  risk  of  injury  to  be  incurred  from 
the  negligence  of  the  master  or  from  the  neg- 
ligence of  the  master  combined  with  that  of 
a  fellow  servant  See  also,  Moses  v.  Grant 
Lumber  Co.,  lU  La.  933,  38  South.  684.  It 
Is  equally  well  settled  that  the  servant  does 
not  assume  the  risk  of  Injury  from  the  neg- 
ligence of  those  for  whose  conduct  the  mas- 
ter Is  responsible,  or  of  those  not  in  law  his 
fellow  servants.  Thompson,  supra,  vol.  4,  H 
4618,  4619.  In  this  state,  a  conductor,  or  an 
engineer  performing  the  duties  of  a  conduct- 
or, Is  not  a  fellow  servant  of  a  brakeman 
on  the  same  train,  nor  are  the  servants  on 
one  train  the  fellow  servants  of  a  brake- 
man  on  another  train  operated  by  the  same 
company.  Under  the  facta  of  thla  cas^  the 
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Injury  of  the  plaintiff  was  occaaloned  by  the 
combined  negligence  oC  the  defendant  raS- 
road  corporadoD  and  its  oondnctors,  or  engi- 
neers acting  as  each. 

The  erldmce  shows  that  the  W.  R.  Picker- 
ing Lumbw  Company  and  the  Pickering 
Land  &  Timber  Company  are  ae^nrate  and 
distinct  corporations,  and  have  a  traffic  agree- 
ment with  the  lioniaiana  Central  Bailroad 
Company.  It  therefore  follows  that  Uie  Jndg- 
ment  must  be  reversed  aa  to  the  two  first- 
named  corporations. 

We  think  that  the  verdict  Is  excessive  in 
amount  While  th«re  la  no  standard  for  the 
measure  of  damages  In  the  case  of  a  loss  of 
one  or  more  limbs,  some  reasonable  anlf  orm- 
i^  In  the  awards  In  like  cases  should  be  ob- 
served. The  loss  of  earning  capacity  Is  an 
important  factor'ln  many  cases.  The  follow- 
ing Louisiana  cases  have  been  dted  by  coun- 
sel for  the  plaintiff:  Barksdull  t.  R.  R.  Co.. 
23  La.  Ann.  180  (where  a  boy  lost  both  legs, 
and  the  award  was  f 16,000);  Oht^pln  T.  R. 
B.  Co.,  17  La.  Ann.  19  (where  a  young  man 
.  lost  Jils  leg,  endured  long  months  of  physical 
suffering,  and  was  depilved  of  his  employ- 
ment— nature  not  stated — there  was  an  award 
of  (25,000):  Ketcbum  v.  B.  R.  Co.,  38  La. 
Ann.  T77  (where  a  verdict  for  (10,000  for  the 
loss  of  an  arm  was  affirmed) ;  Nelson  v.  R, 
B.  Co.,  49  La.  Ann.  491,  21  South.  635  (where 
a  child  lost  both  legs,  a  verdict  for  (30,000 
was  reduced  to  (20,000). 

In  Black  V.  R.  R,  Co.,  125  La.  lOi,  61 
South.  8Z,  plaintiff,  who  had  previously  lost 
all  the  fingers  of  bis  right  hand,  except  the 
thumb  and  a  twisted  little  finger,  was  run 
over  by  a  locomotive  and  lost  his  left  arm  at 
the  shoulder,  a  part  of  <me  ear,  and  was  in- 
lured  in  the  face  and  more  seriously  In  the 
badt,  and  as  a  result  was  rendered  unable  to 
pofbrm  any  physical  labor,  a  vardict  of 
(17,000  was  affirmed,  without  dlKnaBim  of 
the  question  of  quantum. 

On  the  other  hand,  tlie  counsel  for  defend- 
ant dte  cases  where  verdicts  of  from  (2,000 
to  (6^000  for  the  loss  of  a  limb  hara  been 
affirmed.  We  freely  admit  tliat  the  cases  cit- 
ed cannot  be  reconciled,  and  that  tiiere  are 
no  rules  of  law  on  the  subject-matter.  But 
a  parson  who  has  lost  both  arms  or  botb 
legs  is  In  a  worse  position  >tlian  a  person  who 
has  lost  one  arm  and  one  leg,  and  is  en- 
titled to  greater  damages  for  the  maiming. 
Hence,  the  plalnUff  in  this  case  should  re- 
ceive less  damages  than  a  person  who  ha^ 
lost  both  limbs. 

We  are  of  <q)inion  that  the  verdict  and 
judgment  Aiould  be  reduced  to  (12,000: 

It  is  therefore  ordered  that  the  verdict 
and  Judgment  btiow  be  amended  by  redu- 
cing the  amount  thereof  to  the  sum  of  (12,000, 
and  by  d^mlsslng  plalntllTs  suit  against  the 
W.  R.  Pickwing  Lumber^  Company  and  the 
t^ckerbig  Land  &  Timber  Company,  with 
costs  occasioned  by  their  joinder  In  this  suit. 


and  It  is  further  ordered  that,  as  thus  amend- 
ed, the  said  verdict  and  Judgment  be  affirm- 
ed, and  that  tike  plaintiff  pay  the  coste  of  ap- 
peal. 

MONBOiB.  J.   I  dissent 


(126  La.) 

No.  17,769. 
ECKHARDT  v.  MATERNE  et  al. 
(Supreme  Court  of  Louisiana.   March  28,  1910L 
Rehearing  Denied  April  25,  1910.) 

(SyOtthuM  hv  Editortal  Staff.) 

Appeai,  and  Ebkob  n  792*)--DiaHiasAi^Ebc 

Pbopbio  Motu. 

In  the  absence  of  a  Judgment  in  tlie  trnn- 
Bcript,  the  Supreme  Court  is  bound  to  dUml*s 
the  appeal  ex  proprio  mota. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
^Tot,  Cent  Dig.  U  8187-3141;  Dec  Dig.  f 

Appeal  from  Fifteenth  Judicial  District 
Court.  Parish  of  Calcasieu;  Winston  Orw 
ton.  Judge. 

Action  by  John  Eckhardt  against  E.  A. 
Materne  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Dismissed. 

J.  W.  Baker  and  Thomas  Rleinpeter,  for 
appellant   Young  ft  Plauche,  for  appelleea. 

PBOVOSTY,  J,  This  Is  a  suit  in  nuUlty 
of  judgmrat  Pleas  of  res  judicata  and  es- 
toppel were  interposed.  From  an  entry  on 
the  minutes  informing  us  that  these  pleas 
were  sustained,  and  from  the  fact  that  plain- 
tiff appeals,  we  hifer  that  plaintiff's  suit  was 
dismissed ;  but  there  Is  no  judgment  in  the 
transcript  In  the  absence  of  a  judgment 
from  the  transcript  this  court  Is  bound  to 
dismiss  the  appeal  ex  proprio  motu.  Caron- 
deiet  Canal  Co.  v.  City  of  New  Orleans,  M 
La.  Ann.  394,  10  South.  871. 

Aroeai  dismissed. 


(126  La.) 
No.  18,111. 
TOWN  OP  FRANKLINTON  v.  POLICB 
JURY  OF  PARISH  OP 
WASHINGTON. 
Id  re  POLICB  JURY  OF  PARISH  OF 
WASHINGTON. 
(Supreme  Court  of  Louisiana.  April  11,  1910.) 

(avUahua  ^  tka  Oouri.) 

MUHIGIPAL    COBPOUTIOnS  <|    426*)  —  SlDB- 

WALK  Assessments— BZEUFixoN  or  Couar- 

BOUBB  SQUABB. 

The  exemption  of  a  eouithonse  sQoare  from 
taxation  does  not  extend  to  a  special  assessment 
for  paving  sidewalks  levied  against  ail  abnttine 
real  estate  under  the  provisions  of  Act  No.  147, 

p.  261,  of  1902. 

[Bd.  Note.— For  other  casea,  see  Municipal 
Cor^ratlouB,  Cent  Dig.  {  1036;  Dec.  Dig.  | 
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Action  hf  the  Town  of  FrankUnton  agalmt 
the  Police  Juy  of  the  Pariah  of  WatiUngton. 
An  order  dlamlBslng  plalndfTa  salt  was  re- 
Tened  hy  the  Court  of  Appeal,  and  jadgment 
reBdenct  tor  plaintiff,  and  defendant  applies 
for  cortloiarl  or  writ  of  review.  Jndsment 
affirmed. 

Beld.  Purser  &  Held,  for  aivUcanL  Uagee 
W.  Ott,  for  respondent. 

IiAND,  J.  This  Is  a  suit  to  enforce  a  local 
assessment  for  Bidewalk  purposes  against  the 
defttidant  and  against  a  certain  square,  be- 
longing to  the  parish  of  Washington,  on 
which  the  courthouse  Is  located. 

Plaintiff's  suit  was  dismissed  In  the  dis- 
trict court  The  Goart  of  Appeal  reversed 
the  decree  of  the  lower  court,  and  rendered 
judgment  in  favor  of  the  plaintiff  as  prayed 
for. 

Act  147,  p.  261,  of  1902,  empowered  cities, 
towns,  and  parish  sites  to  levy  and  collect 
upedal  taxes  and  local  contributions  against 
all  real  estate  abutting  sidewalks  and  curb- 
Inga  for  the  purpose  of  paying  the  costs  of 
paving  the  same.  Under  this  statute  the  au- 
thorities of  the  town  of  Frankllnton  con- 
structed concrete  pavements  around  said 
courthouse  square  at  a  cost  of  f54&lD.  The 
police  jury  of  the  parish  of  Washington  re- 
fused to  pay  on  the  ground  that  the  said 
square  is  public  property  and  thweCore  ex- 
empt from  local  assessment. 

The  Court  of  Api)eal  held  to  the  contrary 
in  a  w^I-consldered  opinion  which  is  direct- 
ly supported  by  the  case  of  Adams  County 
V.  City  of  Qulncy,  reported  in  130  111.  566,  22 
N.  E.  624,  «  L  R,  A.  155,  in  Which  It  was 
held  that  the  exemption  from  taxation  of 
the  property  of  a  kind  used  solely  for  public 
purposes  does  not  extend  to  a  special  tax 
for  public  improvements  such  as  the  paving 
of  a  street  on  which  the  premises  front 

In  New  Orleans  v.  Warner,  176  U.  S.  120, 
20  Sop.  Ct  44.  44  L.  Ed.  96.  the  same  ques- 
tion was  considered  from  the  standpoint  of 
lionislana.  jurisprudence.  Inter  alia  the 
court  said: 

"The  ai^ument  is  that  public  property,  being 
exempt  fr«n  taxation,  is  also  exempt  from  these 
aasessments;  but  the  authorities  have  long 
recognised  a  diBtinction  between  general  taxes, 
wbiot  are  for  the  beoeSt  of  the  public  generally, 
and  which  in  the  nature  of  things  toe  poblic 
must  directly  or  indirectly  pay,  and  special  as- 
sesnDents  for  the  benefit  of  particular  property, 
which  are  a  charge  upon  the  property  bene- 
fited. If  this  be  private  property,  then  each 
ot  such  property  vajb  its  share ;  ic  It  be  public 
property,  the  city  pays  it  aa  the  agent  of  the 
entire  body  of  Its  citizens,  who  are  assamed  to 
have  been  hoiefited  to  that  extent  Oiamock  v. 
Levee  Oo..  88  La.  Ann.  828." 

The  court  dted  other  Lonlslanft  cases  as 
lioUUng  that  public  property  must  bear  its 
ivmt  proportion  of  the  burdfin  of  paving 
itnelB.  Olils  case  is  cited  a  recent  au- 
thor as  holding  that: 

•ror  otter 


"Public  proper^  In  Louldana  la  liable  to  as- 
sessment for  public  improvements."  Banflton, 
Law  of  Sped^  AssesBmenta,  p.  288. 

The  same  writer  farther  says  that: 

"A  city  may  levy  a  special  assessment  tor 
improving  tiie  street  In  mmt  of  a  conrthouas 
square  wftUn  the  dty,  and,  if  the  board  of  coun- 
ty commlsslMiers  do  not  consent  to  and  pay  the 
same,  tiie  court  may  adjust  the  matter." 

Citing  Commissioners  v.  Ottawa,  49  Kan. 
747,  31  Pac;  788,  88  Am.  St  396,  and 
Adams  County  v.  Qnlncy,  180  lU.  566,  22  N. 
E.  ffii4,  6  L.  B.  A.  16S;  and  also  Scammon  v. 
Chicago,  42  UL  102,  to  the  efftet  that  a  pub- 
lic park  or  square  Is  subject  to  asseaament 

Act  147  of  1902  embraces  in  Its  sweep  all 
abutting  real  estate.  This  act  «edaUy  em- 
powers "pariah  sites,"  necsssarlly  Including 
within  their  limits  the  parish  courthouse  and 
grounda,  to  levy  qMdal  assessm^ts  on  all 
abutting  real  estate  tax  sidewalk  purposes. 
It  follows,  as  a  necessary  implication,  that 
the  lawmaker,  as  he  did  not  except  Intraided 
to  Include,  oonrthouae  squares,  without  which 
parish  Bites  cannot  exist 

We  can  perceive  no  good  reascm  In  law  or 
In  equity  why  the  cost  of  the  paving  of  the 
conrthoose  square  should  be  saddled  on  the 
inhabitants  of  the  iiarlah  site. 

The  complaints  of  the  defoidant  on  other 
points  were  correctiy  disposed  of  by  the 
Court  of  Aj^eal. 

It  Is  therefore  ordered  that  Ute  judgment 
of  the  Court  of  Appeal  be  afDrmed,  and  that 
the  defnidant  pay  the  costs  of  this  proceed- 
ing. 


(126  La.) 
Mo.  1731L 
OABBIGK  V.  JOACHIM. 
(Supreme  Court  of  Louisiana.   April  11,  191(K) 

(ByUalnu  hy  the  Court.) 
Assault  and  Battebt  (|  19*)— Civil  Aonon 

— ColfPENSATIOn. 

Where  one  man  (and  he  much  the  heavier 
of  the  two),  without  provocation,  assaults  anoth- 
er upon  the  street,  and.  In  a  voice  which  Is 
heard  half  a  sanare  away,  applies  to  blm.  the 
vilest  epithets  fn  the  Eoglish  laiuoage,  the  in- 
jured parly  ooght  not  to  be  denied  such  com- 
pensadon  for  the  wrong  dme  him  as  money  can 
afford. 

[Ed.  Note.— For  other  casei^  aee  Assault  and 

Battery,  Dec  Dig.  |  IS}*} 

Appeal  from  Civil  District  Courts  Pariah 
of  Orleans;  Fred  D.  King,  Judge. 

Action  by  Alffltander  J.  Carrlck  against 
Jacob  Joachim.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed*  and  judg- 
ment rendered. 

Arthur  J.  Peters,  for  ajqiellant  Me/er  & 
Dr^foB,  for  appellee. 

MONROE,  J.  Plaintiff  demands  damages 
for  injuries  alleged  to  have  been  sustained 
by  reason  of  the  fact  that  defendant  on  the 
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morning  of  September  13,  1906.  repeatedly 
applied  to  blm  vile  ^Itbets  and  struck  him. 
all  on  the  public  street  and  In  the  presence 
of  third  persons. 

Defendant  pleaded  the  general  denial,  and 
added  a  reconrentlonal  demand,  which  latr 
ter  has  since  been  abandoned.  The  snlt 
was  dismissed  by  the  trial  judge,  and  plain- 
tiff has  appealed. 

The  case,  disclosed  bj  the  testimony  in 
the  record,  la  as  follows:  Defendant  Is 
about  45  years  old  and  weighs  over  200 
pounds;  be  Is,  or  was  engaged  in  the  busi- 
ness of  putting  up  electrical  fixtures;  and, 
having  married  plaintiff's  sister,  toolc  plain- 
tiff Into  bis  shop  and  kept  him,  off  and  on 
for  some  12  or  13  years,  until  be  was  about 
24  years  of  age.  During  that  period  be  sold 
plaintiff  a  house,  and,  for  the  price,  plaintiff 
gave  a  note  which  was  to  mature  on  Sep- 
tember 19,  1908;  but  there  was  a  verbal 
agreement  between  them  that  plaintiff  was 
to  pay  It  In  Inatallmoits  of  $S  a  week,  and 
those  payments  were  made  at  defendant's 
shop,  so  long  as  plaintiff  worked  there. 
Plaintiff,  however,  left  defendant's  employ 
about  April.  1906,  after  which,  the  payments 
were  made,  generally,  at  defradanf s  house, 
every  Sunday.  On  Sunday,  September  6, 
1908,  be  failed  to  make  the  payment  due  that 
day,  and  on  Sunday  September  13th,  he  call- 
ed with  f6  to  make  both  payments.  Defend* 
ant  happened,  at  the  moment  (say,  between 
9:90  o'clock  and  11*.30  o'clock,  In  the  mom* 
Ing).  to  be  standing  at  the  comer,  nearby, 
talking  to  a  friend,  who  called  his  attention 
to  the  fiict  that  plaintiff  was  at  his  gate. 
He  walked  to  the  gate,  and  plaintiff  handed 
him  the  $6  folded  In  a  rectipt  which  was 
prepared  fbr  his  signature.  According  to 
bla  own  testimony  (which,  In  that  respect, 
does  not  materially  differ  from  that  of  plain- 
tiff), be  said  to  plaintiff: 

"It  Ib  a  fine  name  you  have  made  for  your- 
self; your  note  was  due  on  the  15th,  and  I 
want  you  to  take  it  op." 

Plaintiff  relied: 

"That  -was  not  the  agreement  you  made  iri& 
me,  verbally." 

Defendant,  by  way  of  re]olnda>.  said: 
"That  is  the  agreement  now.** 

Or  (as  he  testifies): 

"Agreement  or  do  agreement,  I  don't  want 

to  have  a  d  thing  to  do  with  you  any  more ; 

I  am  done  vrith  yon  forever" 

—which  was  followed  a  vile  epithet,  and 
a  blow,  from  tlie  force  of  which,  or  In  Qie 
effort  to  escape  whicb,  plaintiff  stumbled 
and  fell,  and  In  attempting  to  recover  him- 
self was  struck  again,  and  defendant  then 
made  towards  him  with  a  piece  of  a  shrub 
or  young  tree,  which  plaintiff  had  broken  In 
falling,  and  plaintiff  went  to  the*  other  side 
of  the  street  and  got  out  of  hia  way.  A  lit- 
tle later  plaintiff  returned  to  get  his  receipt, 


(La. 

which  deC^dant  gave  him,  and  plaintiff 
then  walked  off,  but,  as  It  appears,  turned 
his  head  and  looked  back,  when  defendant, 
again,  as  he  had  several  times  before,  ap- 
plied vile  ^Ithets  to  Iilm,  and  told  him  not 
to  look  baclE.  Defendant's  version  of  the 
matter  is  that,  when  he  told  plaintiff  that 
he  wanted  him  to  pay  his  note  on  the  15tb, 
wbetbw  It  had  been  previously  so  agreed  or 
not,  pFalntlff  struck  at  and  applied  an  epi- 
thet to  him,  and  that  It  was  then  that  be 
struck  ,  him — admitting  that  he  struck  plain- 
tiff twice — and  that  he  once  used  an  epithet 
attributed  to  him.  His  version  is  overborne 
by  tbe  testimony  of  four  witnesses  who  saw 
him  striking  plaintiff,  and  heard  blm  repeat- 
edly using  language  towards  plaintiff  which 
Is  not  generally  heard  In  poUte  society,  but 
which,  on  that  occasion,  was  heard  by  wit- 
nesses who  were  as  much  as  175  feet  distant. 
Several  witnesses  were  Introduced  on  be- 
half of  defendant,  who  testified  to  scHue 
things  that  had  happened  while  plaintiff  was 
In  defendant's  employ — going  back  as  much 
as  three  years.  Other  witnesses  testified  that 
plaintiff  had  said  things  about  defendant 
which  they  had  repeated  to  him;  but  as  de- 
fendant himself  does  not  attempt  to  Justify 
his  assault  and  bad  language  by  saying  that 
those  were  the  things  which  Irritated  him. 
and  as  plaintiff  had  been  calling  at  bis  bouse 
and  paying  him  t3  ev^  Sunday  for  six 
months  or  more,  tbe  cause  of  his  sudden  ont^ 
break  remains  unexplained. 

In  sncb  cases,  the  Injured  party  can  choose 
between  submitting  to  a  wrong,  resoitins  it 
by  force  and  violence^  resorting  to  a  criminal 
prosecution,  cnr.  as  plaintiff  has  done^  appeal- 
ing to  a  dvil  court  for  redress. 

If,  In  pursuing  such  course,  he  should  ob- 
tain no  redress,  he  might  very  vr^l  conclDde 
that  fba  law  expects  him  to  redress  hia  own 
grievances  In  bUi  own  way.  mnM,  ttere- 
fore,  tre  agree  with  oar  learned  Brother  of 
the  district  court  that;  In  the  case  of  an  ordi- 
nary street  brawl,  in  which  tbe  parties  are 
equally  to  blame,  neither  should  be  allowed 
to  recover  damages,  we  are  decidedly  of  the 
opinion  that,  where^  as  In  this  ease,  one  man 
(and  he  much  the  heavier  of  tiie  two),  with- 
out provocation,  assaults  another  iq>on  tbe 
street,  and  applies  to  him,  In  a  tone  that  can 
be  heard  more  than  half  a  square  away,  tbe 
vilest  epithets  In  the  English  language,  the 
Injured  party  ought  not  to  be  denied  such 
compensation  for  the  wrong  done  him  as 
money  can  aflOrd.  Plaintiff  la  not  shown  to 
have  suffered  physically  from  the  blows  re- 
ceived by  bUn.  but  he  la  entitled  to  danmges 
for  the  Indignity  and  for  the  iriander,  and  ire 
fix  tbe  amount  at  |300.  It  Is  therefore  order- 
ed, adjudged,  and  decreed  that  tlie  Judgment 
appealed  from  be  avoided  and  reversed,  and 
that  there  now  be  Jndgmoit  in  favor  of 
plaintiff,  Alexander  3.  Carrick,  and  against 
the  defendant,  Jacob  Joachim,  In  the  sum  of 
f30(^  with  legal  Interest  thereon  tarn  0» 
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date  St  irbldi  Oil  Jiidgiii«it  Bhall  become 
final  vntU  paid,  together  with  all  costs. 

PBOVOSTY,  thinks  the  jadgmoit  shonld 
be  for  (500  at  least 


(126  La.) 
Na  17,837. 
Snooearion  «t  ISUBBANB^ 
(Snpreme  Court  of  Loolsiaiuu  April  11,  1910.) 

(Syllalnu  by  Editorial  Staff.) 

1.  EXECtTTOBS  AND  ADHINI8TSAT0B8  (|  314*)— 

Right  to  Pobsessiov  or  Psopebtt  of  Suc- 
cession. 

A  petitioD  by  some  of  the  heirs  for  a  judg- 
ment putdDs  the  hein  In  possession  of  the  prop- 
aty  of  the  soccessioa  on  a  compliaoce  with 
Rev.  Civ.  Code,  arts.  1012,  1071,  doiylng  to  the 
faeira  the  rfi^t  to  take  the  seisin  from  the  ezeca- 
tor  without  leaving  In  his  bands  a  sam  saffi- 
cient  to  pa7  the  movable  legacies  and  giving 
bond  to  meet  the  daims  of  creditors  of  the  sue* 
ceadoD.  cannot  be  defeated  on  the  groan  d  that 
the  only  way  in  which  the  amoant  which  the 
executors  must  l>e  left  in  possession  of  can  be 
ascertained  by  the  executors  8Iinff  an  account; 
for,  thoogh  Code  Prac.  art.  1000,  fmpOBea  on  the 
execators  the  obligation  to  file  an  account,  it 
does  not  impoee  on  the  parties  the  expense  of  a 
settlement  in  court,  when  the;  can  effect  one 
oat  of  court,  and  where  the  unpaid  legacies  and 
claims  against- the  succession  are  known,  and 
the  only  dispate  is  over  the  proper  amount  to  al- 
low Inheritance  taxes  and  fees,  the  court  should 
order  the  executors  to  retain  an  amount  suffi- 
cient to  pay  the  claims  as  made  and  the  lega- 
cies and  the  higl^eet  possible  amount  that  may 
be  doe  for  taxes,  and  thra  put  the  heirs  in  pos- 
session of  the  remainder  <a  the  property. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administratois,  Gent.  Dig.  SI  1274-1297; 
Dee.  Dig.  |  314.*] 

2.  ztzEcuTOBfl  Ain>  ADKmurnuTou  ^  814*)— 
BioHT  TO  PoBSEsnon  or  PBOPmrr  or  Suc- 

CB8BIOIT. 

EixecutoTB  cannot  by  agreement  among 
thenuelrcs  divest  their  seisin  as  executors,  and 
torn  the  property  over  to  themselves  as  heira, 
and  with  or  withont  such  an  agreement  the 
conrt  may  not  divest  the  seisin  of  the  executors 
withont  a  compliance  on  the  part  of  the  heirs 
with  Rev.  Civ.  Code,  arts.  101^  1071,  and  with 
or  withont  such  an  agreement  the  right  of  the 
heirs  to  be  put  in  poainsion  on  oompllanoe  there- 
with is  absolute. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  1274-1297; 
Dec  Dig.  S  314.*] 

Appeal  from  Civil  District  Court,  Parisb 
of  Orleane;  George  H.  Tbeard,  Judge. 

Petition  by  T.  •Scott  Bnrbank  and  others, 
children  and  legal  heirs  of  Edward  W.  Bnr- 
baok,  deceased,  against  Nellie  G.  Bnrbank, 
for  Jadgment  putting  the  heirs  In  possession 
of  the  property  of  the  succession.  From  tbe 
judgment,  all  parties  ai^ieal.  RererBed  and 
remanded. 

Alfred  B.  BUUngi  and  Obarles  S.  Rlce^  ft>r 
pUlntUb.  J.  Zadi  Spearing,  for  dtfendant 

FBOVOSTT,  J.  Three  ct  the  children  and 
legal  bdra  of  the  de  cnjiis,  two  of  whom 
are  also  execntors  under  his  will,  filed  a  pe- 


tition In  the  snccession  proceedings  asking 
that  their  sister,  coltelr  and  cSexecntrU,  be 
dted,  and  that  there  be  judgment  rec<^pil&- 
Ing  the  parties  as  tbe  legitimate  children  and 
sole  lielrs  of  the  de  cuJqb,  and  patting  them 
In  possession  of  the  property  of  the  snccea- 
slon,  upon  their  complying  with  articles 
1012  and  1671  of  the  Code.  These  are  tbe 
articles  which  deoy  to  tbe  heirs  the  right 
to  take  the  seisin  from  the  executor  with- 
out leaving  In  his  hands  a  sum  sufficient  to 
pay  the  movable  legacies  and  giving  bond  to 
meet  the  claims  of  tbe  creditors  of  the  suc- 
cession. 

The  defendant  contends  that  the  only  way 
in  which  tbe  amount  which  the  executors 
must  thus  be  left  In  possession  of  can  be  as- 
certained la  by  the  executors  filing  an  account 
We  know  of  no  law  which  so  requires.  Ar- 
ticle 1000  of  the  Code  of  Practice  Imposes 
upon  the  raecutors  the  obligation  to  file  an 
account  when  required;  but  it  does  not  Im- 
pose upon  the  parties  tbe  trouble  and  ex- 
pense of  a  settlemect  in  court  when  they  can 
just  as  well  effect  one  out  of  court  Sue-- 
cession  of  Duffy,  60  La.  Ann.  785,  21  South. 
277. 

In  the  present  case  the  assets  amount  to 
$380,570.  The  unpaid  legacies  and  claims 
against  the  succession  are  as  well  known 
now  as  they  ever  will  be.  They  are  a  ?100 
legacy  for  tbe  care  of  the  tomb  of  the  de 
cujus,  and  the  fees  of  the  notary  who  took 
the  Inventory,  and  of  the  attorney  of  the  de- 
fendant executrix,  and  possibly  a  few  dollars 
of  Inheritance  tax.  The  real  and  only  trou- 
ble between  the  parties  Is  over  the  proper 
amount  to  allow  for  the  said  fees.  The 
trial  court  should  have  ordered  tbe  executors 
to  retain  an  amount  sufficient  to  pay  the 
claims  as  made  and  the  legacy  and  the  high- 
est possible  amount  that  could  be  due  for 
taxes,  and  have  put  the  heirs  in  possession 
of  the  remainder  of  the  prc^ierty. 

The  petition  also  alleges  an  agreement  on 
the  part  of  tbe  defendant  coheir  and  execu- 
trix that  the  heirs  should  be  put  In  posses- 
sion at  once,  and  we  find  that  there  was  such 
an  agreement;  but  we  do  not  see  what  it 
has  to  do  with  tbe  case,  unless  as  a  general 
waiver  on  tbe  part  of  the  d^endant  of  any 
right  she  might  have  bad  as  heir  to  demand 
an  account  of  her  coexecutors — a  barren 
right,  since  there  would  have  been  nothing 
to  account  for.  The  said  agreement  cannot 
be  given  any  greater  effect  than  this;  for 
the  executors  cannot  by  agreement  among 
themselves  divest  their  seisin  as  executors 
and  turn  the  property  over  to  themselves  as 
heirs.  Townsend  v.  Sykes,  88  La.  Ann.  858; 
Succession  of  Kate  Townsend,  87  La.  Ann. 
405.  Wltii  or  without  such  an  agreement 
the  court  Is  powerless  to  divest  the  seisin  of 
the  executors  without  compliance  on  the 
part  of  the  heirs  with  articles  1012  and  1671, 
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topra;  and  with  or  wltboot  nuih  an  agree- 
mmt  their  right  to  be  put  In  posBeMkn  up- 
on coLapUance  with  said  artldea  is  absolute. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  tile  Judgment  appealed  from  be 
set  aside,  and  that  this  case  be  rananded, 
with  lnBtructl<»i8  to  the  lower  court  to  pro- 
ceed In  accordance  with  the  views  expressed 
In  Uie  foregoii^  opinion. 


(126  La.) 
No.  IS,  160. 
STATE  T.  BROWN. 
(Supreme  Court  of  Loaiaiana.  April  11,  1910.) 

(avttaim  h/  tKe  Court.) 

1.  OKnnif  AL  Law  ({  1134*)— AppeaIt-Bbvibw 

— Question  of  Law. 

A  complaint  that  the  corpus  delicti  was  not 
proven  beyood  a  reasonable  doubt  raises  no 
question  of  law  for  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
L«w,  Dea  Dig.  i  1134.«] 

2l  CsniiNAL  Law  (J  1171*)— MiscoHDUCfT  or 

Counsel— AaauuENT. 

A  verdict  of  the  Jury  will  be  set  aside  on 
account  of  the  remarks  of  prosecuting  counsel 
only  in  cases  where  such  remarks  were  not  only 
improper,  but  were  well  calculated  to  influence 
the  verdict  of  the  jury. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cent.  Dig.  fi  3127 ;  Dec.  Dig.  |  1171.*] 

8.  Courts  (S  42*)— Oboanizahor  or  Csiui- 

HAi.  District  Coubt. 

The  conatitutionality  of  Act  No.  08  of 
1880,  providing  for  the  oi^nization  of  the  crim- 
inal district  court  of  the  pariah  of  Orleans,  ia 
too  weU  settled  for  further  controversy. 

[Ed.  Note.— For  other  cases,  see  Courts  Dec 
Dfg.  i  42.*] 

Appeal  from  Criminal  District  Court,  Par- 
ish of  Orleans;  Joshua  O.  Baker,  Judge. 

John  Brown  was  convicted  of  crlm^  and 
appeals.  Affirmed. 

Harold  A.  Molse.  for  appellant  St  Clair 
Adams,  IMst  Atty^  and  A.  D.  Henriaues,  Jr., 
Asst  Dist  Att?.,  for  the*  SUte. 

LAND,  J.  Defendant  was  Indicted  for  hav- 
ing carnal  knowledge  of  a  female  below  the 
age  of  consent,  and  pleaded  not  guilty.  Two 
days  later  the  defendant  filed  a  Bo-called  de- 
murrer, which  seems  to  be  a  motion  to  com- 
pel the  district  attorney  to  dlBmlss  an  affida- 
vit charging  a  like  otfenae  against  the  same 
female  on  another  date.  This  motion  wai 
overruled  by  the  court  and  the  case  was 
tried.  The  defendant  was  found  guilty  as 
charged,  and  after  his  motion  for  a  new  trial 
and  motion  In  arrest  were  overruled,  was 
sentenced  to  Imprisonment  at  hard  labor  for 
a  term  of  five  years.  Defradant  has  ap- 
pealed. 

The  demurrer,  so  called,  raises  no  question 
of  law  for  our  consideration,  and  the  over- 
ruling of  th#  same  worked  no  prejudice  to 
the  accused. 

Ths  Indictment  n^tlved  i^scr^on,  and 


Uiare  Is  nottdnf  In  flw  record  to  show  what 
evidence  was  adduced  on  the  subject. 

The  complaint  that  the  corpus  delicti  was 
not  provu  beyond  a  reasonable  doubt  raises 
an  issue  fact  which  tiiis  court  cannot  xv- 
vlew. 

The  complaint  that  the  jurors  were  Infln- 
enced  by  pifejudlce  and  outside  damor  la  not 
dlsdosed  by  the  record. 

We  agree  with  the  trial  Judge  that  the  re- 
marks of  the  district  attorn^  on  the  trial 
were  based  on  the  evidence,  and  were  witb- 
In  the  bounds  of  Intimate  argnmwt 

The  motion  for  a  new  trial  raises  no  que*- 
tlon  of  law  fbr  our  consideration.  Tlie  fllii^ 
of  on  assignment  of  errors  for  the  considera- 
tion of  the  trial  court  is  not  warranted  by 
any  rule  of  criminal  procedure.  The  attack 
in  the  motion  in  arrest  on  the  constitutloii- 
allty  of  Act  No.  98  of  1880^  providing  for  the 
organization  of  the  criminal  district  court  of 
the  parish  of  Orleans,  Is  replied  by  the  ded- 
sitHis  of  this  court  In  State  v.  Crowley.  33  Ia. 
Ann.  783;  State  v.  Dalon,  89  La.  Ann.  1141; 
State  V.  Murray,  47  IM.  Ann.  1424^  17  Sontlk 
832. 

Judgment  affirmed. 

a26  La.) 
No.  17,760. 
WHITNEY  V.  PARISH  OF  VERNON. 
(Supreme  Court  of  Louisiana.  March  28,  181QL 
Rehearing  Denied  April  25,  1910.) 

fapllabiM  btt  the  Court.) 

1.  Counties  (1 118*)— Cohteacts. 

Where  a  police  Jury  passes  an  ordinance 
for  the  erection  of  a  couithonse  and  provides 
that  the  payment  for  the  same  shall  be  made 
in  iDBtallmeDts,  no  member  or  officer  of  the 
police  jury  has  a  right  to  change  tbe  contract 
80  as  to  discharge  the  contract  by  a  cash  pay- 
ment The  sole  authority  for  the  contract  is 
tbe  ordinance  of  the  police  Jury,  and  the  con- 
tiBct  sought  to  be  made  cannot  go  beyond  its 
terms,  and,  wheu  it  does,  the  contract  is  null, 
as  it  is  not  within  the  power  of  a  building  com- 
mittee to  set  aside  a  plain  provlaion  of  the 
lawmaking  body. 
[Ed.  Note.— For  other  cases,  see  Counties, 
>ec.  Dig.  S  113.*]" 

2.  CousTiES  (If  124,  152,  164*>— Ooittbacts— 

WABBAKTS— BSTOPFKL. 

A  nmtract  for  the  building  of  a  parish 
courthouse  may  provide, for  Its  payment  in  cash, 
or  from  funds  to  be  realized  from  certificates. 
Murphy  v.  St.  Mary,  118  La.  401,  42  Sooth. 
079;  Dopuy  Csae.  116  La.  780^  41  South.  91: 
Bienville  Parish  Case,  48  La.  Ann.  833.  19 
South.  282.  No  warrant  can  be  issued  unless 
sufficient  funds  have  been  laid  aside  to  meet 
it,  and  plaintiff  must  have  known,  when  the 
committee  provided  for  a  cash  payment  that 
they  had  exceeded  their  authority,  sinos  uo 
revenues  bad  been  laid  aside  to  meet  the  pay- 
ment, and  no  provisions  made  to  raise  the  funds. 
He  must  be  held  to  a  knowledge  that  the  second 
ordinance,  which  provided  for  leTring  a  three- 
mill  tax,  was  void,  and  It  Is  well  settled  that 
tbe  parish  cannot  be  estopped  and  concluded  by 
this  ordinance. 

[Sd.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  H  12^  162.  164.*] 


«Fw  ethsr  esssa  sss  same  topis  sad  ssctlea  NUHBBR  m  Dm.  *  Am.  Digs.  UpOT  to  dats^  ft  Bapertsr  ladszae 

Digitized  by  Google 


t4D 


WHITNEY  T.  PARISH  OF  YERKON. 


■3.  Oounnn  Of  47. 12^)— Fowebs  ov  Poxjck 
JintT— BATDnuxioir  or  Yoxd  Obdinancs. 
A  poUoe  ixaj  poBsesBes  only  delegated  pow- 
tn,  defined  by  statutes,  aod  are  not  free  to 
act  as  indiTldiials,  and  it  Is  not  witbin  the 
seope  of  their  aaOtority  to  ratify  that  whidi 
•rigiiuUly  had  no  exdatenoe,  socb  as  a  void 
contract  ^dietefore  the  second  ordinance  did 
not  hftTo  the  effect  of  giving  vitality  to  the 

ant 

[Bd.  Xote.—For  other  easeo,  see  Ooantiea, 
CeflL  Dig.  {  185;  Dec.  Dig.  H  47,  124.*] 
4.  DAMAOn  (H  SOk  40*)— Bbpvtatiok— Psor- 

m  noK  OomsAor. 

Where  one  claims  damages,  and  the  evidence 
shows  merely  a  difference  of  opinion  as  to  a 
contract,  this  is  not  suffldent  to  snstain  a 
Jodgmeat  for  damages  to  one's  reputation.  As 
regards  tiie  pzoBta  vhldi  would  have  bejm  made 
by  the  plaintiff,  a  jadgment  in  a  round  sum  in 
fivor  of  the  plaintiff  will  be  awarded  only 
where  the  facts  show  that  it  Is  reasonably  cer^ 
tain  that  he  would  have  realised  the  amount 
daimed. 

[Ed.  Note^For  other  cases,  ses  Damages, 
Cent.  Dig.  »  72-88:  Dec  Dtg.  H  40.«1 

JcDanKKT  Modified  and  Atfibmsd. 
Judgment  in  favor  of  plaintiff  in  reconven- 
tion reduced,  with  interest  on  that  amount,  as 
heretofore  allowed,  and  judgment  otherwise  af- 
flnnwi. 
Moufoe,  J.,  dissenting. 

Appeal  trom  TwcOfOL  Judicial  District 
Court;  Parish  of  Yttoon;  Don  B.  So.  Bell^ 
Judge. 

Action  by  wmiam  C  Whitney  against  the 
Parish  of  Yemon.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

Palmer  ft  WUllamwn  and  Pnjo^  Moes  ft 
Sugar,  for  ai^tdlant  Sldo^  L  Foster  and 
Ptmder  ft  Ponder,  fw  appeUe& 

BRBAUX,  C.  J.  Plaintiff  brought  this  eolt 
against  defendant  for  defiendanfa  alleged 
brea<di  of  contract,  and  asked  tor  judgment 
In  the  sum  of  ¥12,692.19  actual  damages,  and 
^7,lS0^  profits'  toss  on  the  contract;  and 
he  daims,  In  addition,  f  11^000  as  damages  to 
bia  reputation. 

He  entered  Into  a  contract  with  the  parish 
4Xt  Yemon  on  the  4th  day  of  May,  1908,  to 
provide  matwlal  and  buUd  the  courthouse  as 
•per  plan  and  spedflcatlons.  He  claims  that 
he  was  to  have  all  of  the  materials  In  the 
old  oonrthouse  boUdlng. 

The  amount  originally  agreed  upon  to 
build  ttie  conrthouse  was  $88,000. 

Some  time  after  the  contract  had  been  en* 
tered  Into,  an  additional  amount  of  (2,121.70 
vaa  agreed  iqum  to  be  paid  for  an  asserted 
change  In  tlie  foundation  of  the  building. 

There  was  some  delay  before  he  b^an  to 
do  the  work,  which  occurred,  as  he  repr^ 
sents,  on  the  request  of  defendant  He  b»- 
gan  the  work  on  the  7tb  day  of  March,  1907. 

Plaintiff  states  that  on  the  10th  day  of  An- 
guet,  31106,  wlthont  cause,  the  police  jury 
adopted  an  ordhnnoe  declaring  the  contract 
bi  question  an  absolute  nulUty. 

The  deCoidant,  on  the  other  hand,  denied 


all  IndebtednMS  to  plaintiff,  and  aTCored  that 
the  contract  was  a  nullity  from  the  fl»t 

Defendant  claimed  $6,000  for  materials 
taken  from  the  old  conrthouse  to  erect  the 
jail,  which  platntlfl  had  otmtracted  to  build 
at  the  same  time  that  he  oontractad  to  build 
the  courthouse. 

The  defendant  charged  the  plaintiff  and 
the  architect  with  fraud  and  collusion  to  the 
amount  of  about  $1,000  in  matter  of  the  Jail, 
and  charges  that  plaintiff  and  this  architect 
were  pr^rlng  to  de^ud  the  parish  In 
matter  of  the  omtract  to  build  the  court- 
hotwe. 

The  defendant  claimed  an  amount  of 
000  tn  Teconventiott,  to  wit,  $1,000  paid  by 
the  parish  in  error  brought  about,  defendant 
allied,  by  false  repres^tatlinis  of  the  plain- 
tiff, and  ^,000  for  materials  belonging  to  the 
defendant  used  by  plaintiff,  to  which  he  had 
no  right 

At  defendant's  instance,  a  writ  of  seques- 
tration was  issued,  and  the  material  which 
the  plaintiff  was  removing  was  seized. 

The  judge  of  the  district  court  rejected 
plaintiff's  demand  and  gave  defendant  Judg- 
ment In  reconventional  demand  for  $1(^000 
instead  of  $6,000,  prayed  for. 

There  was  patent  error,  as  relates  to  $4,- 
000,  owing  to  an  oversight  of  the  court  as  the 
defendant  had  only  asked  f(ff  $6,000  In  re- 
convention. 

The  d^oidant  entered  a  remittitur  for  said 
amount 

The  police  Jury  adopted  an  ordinance  reg- 
ularly on  the  5th  day  of  August  1907,  and 
made  provlElons  for  erecting  a  courthouse. 
The  ordinance  contained  all  that  was  essen- 
tial. In  addition,  spedflcatlons  were  adopted 
and  plans  prepared.  An  architect  was  select* 
ed,  and  a  superintendent  of  the  work  em- 
ployed. 

Plaintiff  was  awarded  tiie  contract  which 
the  ordinance  authorized  to  be  made. 

The  police  Jury  directed  Its  president  to 
sign  the  contract  in  accordance  with  the  or- 
dinance. 

He  d^arted  from  the  terms  and  conditions 
of  the  ordinance  end  contracted  on  a  cash 
basis,  not  proTlded  for  in  the  ordinance^  In- 
stead of  a  contract  on  a  credit  basis,  as  had 
been  ordained  by  the  police  jury. 

The  ordinance  in  question  provided  for 
paying  the  contractor  and  bnllder  In  10  equal 
installments,  represented  by  10  certificates 
of  Indebtedness,  which  were  to  be  d^vered 
over  to  the  contractor. 

The  president  did  not  choose  to  follow  this 
provision  of  the  ordinance.  Instead  of  con- 
tracting to  pay  for  the  building  In  10  years, 
as  authorized  by  the  ordinance,  the  contract 
stipulated  that  the  payment  would  have  to  be 
made  in  about  one  year;  that  la,  about  the 
time  it  would  take  to  complete  the  building. 

We  will  here  state,  tai  a  tranaaction  In- 
TOlTlng  the  payment  of  a  large  amount  enn 
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bettreea  prirato  Indlvidoalt,  the  tamui  of 
payment  are  of  Importance. 

In  a  private  transaction,  If  s  pomin  directs 
an  agent  to  enter  Into  a  contract,  the  consid- 
eration for  -which  Is  to  be  paid  hi  10  years, 
the  agent  would  be  greatly  at  fault  If  he 
sought  to  bind  his  principal  to  pay  In  a  short- 
er time. 

The  contractor  began  work  on  the  huUd- 
Ing  when  the  police  Jnry  awakmed  to  the 
tteceeslty  of  flndlng  the  cash  necessary  to  pay 
the  whole  amount  due  without  awaiting  the 
delay  provided  for  In  the  ordinance.  They 
took  steps  to  find  a  lender.  No  one  cou]d  be 
found  to  make  the  loan  on  a  cash  contract, 
to  which  we  have  referred,  baaed  on  a  credit 
ordinance. 

Financiers  generally  bare  some  idea  of  the 
congruity.  Thi^  evidently  were  not  attract- 
ed by  a  credit  ordinance  and  a  cash  contract 
based  thereon.  The  result  was  that  there 
was  an  absolute  failure  on  the  part  of  the 
police  Jury  to  find  the  money.  The  police 
jury  did  not  have  It,  and  there  were  no  pros- 
pects in  the  future  to  realize  an  amount  suffi- 
cient. 

The  police  Jury,  in  addition  to  the  ordi- 
nance to  which  we  tiave  referred,  sought  to 
obtain  the  amount  by  an  ordinance  setting 
aside  a  three  mills'  tax  to  pay  the  contractor.- 

Theterms  were  changed  from  10  to  4  years 
within  which  the  parish  would  pay  the 
amount. 

This  also  signally  failed. 

The  police  Jury,  about  the  same  time, 
sought  to  make  it  appear  that  the  Intmtlon 
in  adopting  the  credit  ordinance  waa  to  adopt 
a  cash  ordinance. 

Tble  expression  of  the  intention  at  the 
time  that  the  ordinance  was  drawn  could 
not  prevail  against  the  plain  expressions  of 
the  ordinance  providing  for  credit  payments 
in  equal  Imtallments  In  10  years'  time.  The 
terms  of  the  ordinance  were  too  plain  to  ad- 
mit of  an  intention  to  the  contrary  on  the 
part  of  those  by  whom  it  was  adopted. 

This  attempted  interpretation  of  the  ordi- 
nance Influenced  no  one ;  no  one  would  lend 
money  to  the  parish. 

The  ordinance  could  not  be  changed  by 
Bubsequent  declaration. 

We  have  before  stated  that  there  waa  some 
delay.  During  that  delay,  diCTerences  arose 
between  the  contractor  and  those  in  charge 
of  the  parish  interests. 

The  officers  of  the  parish  and  others,  look- 
ing on  while  the  foundation  of  the  building 
was  being  laid,  were  not  favorably  impress- 
ed. There  were  complaints. 

There  was  an  election  for  police  Jurors 
held  about  that  time,  and  new  and  different 
members  of  the  police  Jury  were  elected. 

It  afforded  an  opportunity  to  the  defense 
in  argument  on  the  trial  to  argue  tliat  the 
change  In  the  membership  of  the  police  Jury 
grew  out  of  the  uDwilllngnees  of  taxpayers 
to  retain  in  office  members  who  had  not  been 


sufficiently  careful  In  entoinf  Into  a  con- 
tract of  great  local  importance. 

But  be  that  as  it  may.  If  the  witneeaes 
for  the  plaintiff  are  to  be  believed,  the  con- 
tractor's work  was  excellent  and  all  that  the 
contractee  had  a  right  to  expect  If  the  wit- 
nesses for  the  defendant  are  to  be  believed,  it 
is  quite  to  the  contrary,  as  we  have  already 
had  occasion  to  state  above. 

After  the  police  Jury  had  failed  to  realize 
an  amount  to  meet  payment,  as  above  stated, 
that  foody  inquired  of  the  contractor  in  re- 
gard to  bis  Intentions.  His  reply  was  that 
be  was  willing  to  continue  with  hia  work  un- 
der his  contract;  that  he  would  make  no 
change  And  expected  the  cash  as  stipulated 
in  the  contract  Whereupon  the  police  Jury 
presented  a  written  contract,  drawn  in  ac- 
cordance with  the  ordinance  first  above  men- 
tioned, containing  all  that  the  ordinance  pro- 
vided in  r^rd  to  credit  payment,  and  of- 
fered to  deliver  certificates  to  be  met  by 
amounts  which  the  police  jury  tiad  bound  it- 
self to  provide  in  order  to  meet  these  cer- 
tlficates. 

The  contractor  positively  refused  to  sign 
this  contract  and  reiterated  that  he  would 
stand  by  the  original  contract  He  stopped 
with  the  work  and  instituted  this  suit 

The  defendant  in  Its  answer  made  aver- 
ments for  a  sequeetration  and  prayed  for 
that  writ  to  issue  and  for  sequestration  of 
the  material,  consisting  of  the  dAris  of  the 
old  building,  of  which  plaintiff  bad  posaee- 
Blon  and  part  of  which  he  had  used. 

In  our  opinion,  the  contract  waa  null.  It 
had  not  been  drawn  In  accordance  with  any 
provision  of  law  and  gave  the  plaintiff  no 
right  of  action  as  his  contract  had  no  valid- 
ity ;  It  never  had  any  validity. 

The  police  Jury  is  a  body  having  delegated 
powers  to  adopt  ordinances.  A  record  is 
kept  of  them.  If  legally  adopted,  they  are 
binding  and  cannot  be  set  aside  by  subordi- 
nate authority.  It  ia  not  in  the  power  of  a 
building  committee  to  set  aside  the  plain  oc- 
presalon  of  an  ordinanoa,  wa  tiie  ptealdent 
of  the  police  Jury. 

The  next  question  presented  is  whether  the 
police  Jury  could  ratify  this  contract  and  es- 
top itself. 

The  affirmative  proposition  In  answor  to 
the  foregoing  is  not  sustained  by  authority. 

Above  we  said  that  the  act  of  a  private 
agent  could  not  be  binding  upon  hlB  prln<d- 
pal  when  the  ^nt  exceeded  bis  authority. 

The  principal  in  a  private  contract  who 
enters  into  a  contract  through  an  agent  can 
ratify  the  act  of  hia  agent  but  a  police  Jury, 
whose  powers  are  defined  the  Legisla- 
ture, has  to  follow  the  statutes.  They  are 
not  free  to  act  as  in  the  case  of  private  In- 
dividuals. They  cannot  go  beyond  the  scope 
of  their  authority  by  att^pttng  to  ratify 
tliat  which  originally  had  no  existence.  They 
cannot  do  indirectly  that  which  they  hart 
not  the  authority  to  do  dlrecOy. 
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In  tbifl  at  the  time,  there  remain- 

ed one  ot  two  tblii^  to  do;  that  waa  for  the 
eontractor  to  Blga  the  contract  drawn  In  ac- 
cordance with  the  ordinance,  or  start  anew. 

The  bnUdlng  of  a  courthouse  may  be  paid 
ftom  the  estimated  snrpliu  of  the  parish  reT* 
enues.  The  cmtract  may  be  made  on  cash 
realized  or  to  be  realized  from  certificates. 

This  -view  was  ecpressed  in  Murphy  t.  St 
Muy,  118  La.  401.  42  South.  979;  also  In 
the  Dnpny  Case.  116  La.  785,  41  South.  81, 
and  In  BlenvUle  Pariah  Gas^  48  La.  Ann. 
338, 19  Boutb.  282.  Nether  was  done  in  this 
instance. 

nie  oontractor.  accOTdlng  to  the  ordinance^ 
was  to  receive  the  eertlflcates  themselTea. 
It  was  dlflbroit  In  the  contract ;  only  caah 
was  tbe  consideration.  He  ^tlaintifC)  post- 
tfrcilr  rafnsed  all  the  omidltlons  of  the  ordl- 
nanc&  Without  regard  to  surplus  or  parliOi 
lerenuea  to  be  laid  aside  and  other  proTl- 
riona  to  raise  funds;  the  plalntUT  Insisted  up- 
on ca^  In  direct  violation  of  the  provisions 
of  law  that  no  warrant  ahali  be  issued  un- 
less proTlslcm  has  been  made  to  meet  it  by 
1^-lng  aride  sufllciait  fnnd. 

The  contractor  cannot  be  considered  as  a 
third  person  to  matter  of  this  contract 

He  Is  not  a  third  person  undw  the  law. 

He  must  be  diarged  with  knowledge  of  the 
Ikct  that  the  police  Jury  had  entered  Into  a 
otmtract  mtlreily'  beonnid  tiie  scope  (HT  its  au- 
thorltj-- 

It  is  well  setQed  by  repeated  decisions  that 
under  the  drcnmiBtances  here  the  parish  can- 
not be  eatoppei.  and  emended. 

It  ft^ows  from  the  foregoing  that  plaintiff 
has  aoQuired  no  rlgftt;  dOier  under  the  origi- 
nal contract  or  onder  the  attempted  ratifica- 
tion. 

We  extend  oar  inquiry  furtoer. 

This  brings  us  to  the  demands  of  plaintiff 
for  payment  tor  particular  items. 

The  first  is  for  danu^ceB  to  his  reputation. 

Elven  If  the  contract  bad  been  entirely  le- 
gal, there  would  have  been  scant  ground  to 
recover  damages.  The  testimony  is  entirely 
too  genofal.  It  does  not  aippear  In  what  re- 
Bpect  he  has  been  damaged  in  his  reputation. 
It  was  a  matter  of  difference  of  opinion  b^ 
tween  the  parties,  and  a  failure  to  follow 
the  terms  of  an  ordinance,  such  differences 
as  may  arise  in  matter  of  the  encntlon  of 
a  contract 

If  we  were  to  condnde  that  there  was  lia- 
bility, we  do  not  find  tliat  it  ms  by  toe  par- 
Ui,  bat  by  tbe  todlrldnals  who  had  gone  be- 
yond the  scope  ut  their  authwlty  while  of- 
floers  of  the  pariah. 

Am  r^tes  to  profito  (snotbw  daim  of 
plaintiff),  which  plaintiff  would  have  made 
bad  the  cash  been  found  in  accordance  with 
tha  contract  we  will  state  that,  bad  the  con- 
tract been  found  legal,  the  amount  claimed 
for  this  item  Is  qtecnlatlTe  and  problems t- 
teaL  Beyond  ^leral  aasereratlona,  there  is 

"VH  ather  cum 


no  evidence  upon  the  subject  such  as  requir- 
ed to  sustain  a  Judgment  A  demand  fw  a 
round  aum  cannot  be  granted  unless  it  Is 
shown  by  reference  to  facts  that  It  is  rea- 
sonably certain  that  plaintiff  would  hare 
realized  the  amount  he  ffi*<T*i»- 
Thls  was  not  don& 

The  third  and  last  Item  was  for  watk  per- 
formed and  materials  furnished,  indndlng 
$1,000,  whldb  platotiff  baa  received  tm  the 
contract 

We  will  state  to  the  first  idace  Uiat  the 
argument  for  the  defendant  brougtit  iq»  the 
subject  of  the  new  JaU. 

This  Is  an  tod^^oidmt  omtract  and  pre- 
sento  no  issue  before  us  to  determine  uci^t 
as  relates  to  the  old  material  takm  firom  ttio 
courthouse  and  used  to  buUdlns  tha  Jail. 
Tbta  was  the  pKn>ffity  of  the  parish. 

Of  the  material  from  the  old  courthouse^ 
ve  have  tound  items  to  the  amount  ot  93,644. 
Also  he  most  be  enlarged  with  the  $1,000  re- 
ceived by  him.  Amount  allowed  in  r^oon- 
ventlonal  d«nand,  $4,644. 

This  plaintiff  owes  to  the  parish. 

The  movable  property  to  the  yard  from 
toe  <fld  conrtoouse  remains  the  propoty  of 
toe  defendant 

The  law  and  the  evidence  being  to  favor 
of  defendant  and  against  pUdntU^  the  Judg- 
ment of  the  district,  court  Is  amended  by  re- 
ducing the  amount  allowed  to  the  reconveu- 
tUmal  demand  to  M>644^  wito  toterest  on 
said  amount  as  hereXxaon  allowed  on.  similar 
amount 

In  all  other  respects,  the  Judgment  Is  af- 
firmed. 

The  appellee  to  pay  the  costs  of  appeal. 
MONBOB,  J.   I  dissent 


(126  La.) 
No.  17.888. 

INTERSTATE)  TRUST  &  BANKING  CO.  v. 
POWELL  BROS.  &  SANDERS  CO., 
Limited,  et  al. 
(Sopreme  Court  of  Louisiana.  March  28, 1910. 
Behearing  Denied  April  20,  19ia) 

(BylWrnt  hy  the  Court.} 

COBPOBATIOHS  <l  4^)  —  MOBTOAGIS  —  AU- 
THENTIC Act— ExBcuTOBT  Pbocesb. 

Executor;  procesa  on  a  notarial  act  ot 
mortgage  executed  by  the  prestdent  of  a  private 
corporation  will  not  lie,  id  the  absence  of  au- 
thentic proof  of  the  president's  authority  to  act 
in  the  premises.  A  psper  purporting  to  be  a 
copy  of  a  resolution  passed  by  a  board  of  direct- 
ors, and  certified  as  a  correct  copy  by  a  person 
ailing  himself  as  secretary,  but  not  bearing  the- 
mil  m  the  corporation,  cannot  be  considered  as 
an  authentic  instrument 

[Bd.  Note.— For  other  cases,  see  Gbiporafloos,. 
Dec  Dig.  I  432.*] 

Appeal  from  IMfth  Judicial  District 
Court  Parish  of  Yemon;  Doa  B.  jSo  Belle^ 
Jndge. 
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Action  by  the  Interstate  Trust  ft  Banking 
Company  against  the  Powell  Brotfa«s  ft  San- 
ders Company,  Limited,  and  Thomas  O.  Win- 
gate,  as  Its  recelrer.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Berersed. 

See.  also,  124  La.  621,  SO  Sottth.  60C. 

D.  M.  Sholars  aud  Alexander  &  Wilkinson, 
for  appellants.  Howe.  Fenner,  Spencer  ft 
Cocke,  and  W.  B.  Williamson,  for  appellee. 

LAND,  3.  The  defendant  recetrer  has  ap- 
pealed from  an  order  of  seizure  and  sale  sued 
out  by  the  plaintiff  as  the  holder  of  a  certain 
note  for  $25,000,  signed  "Powell  Bros.  &  San- 
ders Co.,  Ltd.,  by  W.  H.  Powell,  Pres't,"  se- 
cured by  notarial  act  of  mortgage  executed 
In  the  name  of  the  corporati<m,  by  "W.  H. 
Powell,  Pres't" 

The  act  of  mortgage  recited  that  WUllam 
H.  Powell  appears  In  his  offldal  capacity  and 
nnder  special  authorization  of  the  board  of 
directors  of  the  corporation,  "as  per  authori- 
ty hereto  attached."  We  find  in  the  tran- 
script a  paper  purporting  to  be  a  copy  of  a 
resolution  adopted  by  the  said  board  of  di- 
rectors signed  by  *'W.  H.  Powell,  Pres't," 
and  "W.  J.  Powell,  Secretary,"  on  April  19, 
1005,  authorizing  W.  H.  Powell,  president,  to 
borrow  of  the  Crescent  Lumber  Com[>any  the 
sum  of  $30,000  and  to  secure  the  loan  by 
mortgage  of  certain  timber  and  real  estate  aa 
described  In  the  act  of  mortgage  to  the  Cres* 
cent  Lumber  Company  of  date  April  20, 
1005.  This  coi^r  Is  certlfled  as  follows,  to 
wit: 

"I  hereby  certify  that  the  aboTS  Is  s  tma 

and  correct  copy. 

"[Signed]   W.  J.  Powell,  SecreUry." 

The  contentions  of  the  appellant  are,  first, 
that  the  purported  copy  Is  not  Identified  with 
the  notarial  act  of  mortgage;  and,  second, 
that  said  copy  is  not  authentic  evidence  of 
the  action  and  proceedings  of  the  board  of 
directors  In  the  premises. 

It  Is  to  be  noted  that  the  certificate  Is  not 
dated,  and  Is  not  Identified  with  the  act  of 
mortgage  by  the  notary's  paraph  or  by  de- 
scriptive words.  The  vagtie  terms  used  by 
the  notary  might  well  cover  any  document 
purporting  to  authorize  the  president  of  the 
corporation  to  borrow  money  and  execute  a 
mortgage.  But  we  thhik  that  the  real  ques- 
tion before  the  court  Is  whether  the  purjwrt- 
ed  copy,  presented  to  the  Judge  below,  fur- 
nished authentic  evidence  of  the  allied  res- 
olution of  the  board  of  directors. 

Authentic  evidence  is  essential  to  sapport 
fln  order  of  seizure  and  sale,  without  a  previ- 
ous citation  of  the  debtor.  Where  a  notarial 
Act  of  mortgage  Lb  executed  by  an  agent,  au- 
thentic proof  of  the  agent's  authority  must 
he  made  to  obtain  executory  process.  In 
Crescent  City  Bank  v.  BlanQue,  82  La.  Ann. 
-265,  the  court,  speaking  through  Mr.  Justice 
White,  said: 

"That  audi  evidence  was  necessary  is  no  lon- 
«tr  an  open  question.  [Nichol  v.  De  Kodel  8 
Mart  (N.  S.)  31S:  [Bowlett  r.  ShepberdJ  7 


Mart  (N.  8.)  515;  [Dosson  v.  Sandersl  12  Bob- 
238;  [CbamblisB  t.  Atchison]  2  La.  Amu  491.'* 

The  authentic  act  aa  relates  to  contracts, 
la  that  whldb  has  been  executed  before  a  no- 
tary public,  or  other  officer  authorized  to  ex- 
ecute such  functions.  In  presence  of  two  com- 
petent witnesses,  or  of  three  witnesses,  If  the 
party  be  blind.  Clr.  Code,  art  2234. 

Where  authentic  evidence  is  Impossible 
from  the  nature  of  the  case,  other  competent 
evidence  has  been  held  admissible  for  the 
purpose  of  proving  the  appointment  of  cura- 
tors and  syndics,  and  other  collateral  facts. 
Code  Prac.  art  732,  Garland's  Notes,  V. 

But  as  already  stated,  onr  laws  reqolre  a 
power  of  attorney  to  execute  a  mortgace  to 
be  in  authentic  form. 

The  ordinary  rales  of  evidence  have  no 
application  to  executory  process,  as  such  a 
proceeding  Is  unknown  to  the  common  law. 
Th&t  certain  kinds  of  evidence  are  admissi- 
ble In  ordinary  cases  to  prove  the  acts  and 
proceedings  of  corporations  does  make  such 
evidence  authentic.  If  It  be  not  of  that  kind. 

It  has  been  held  In  other  jurisdictions  that 
copies  of  the  acts  and  proceedings  of  private 
corporations,  verified  by  the  oath  of  the  pn^ 
er  officer,  are  admissible  In  evidence^  17  Cyc. 
401,  notes.  Yet  no  one  will  contend  that  an 
ex  parte  affidavit  Is  equivalent  to  anthentic 
proof.  It  is  a  gener^  rale  of  evidence  that 
the  acts  and  proceedings  of  a  corporation, 
authenticated  under  the  corporate  seal  and 
certified  by  the  secretary  of  the  ctHnpany,  are 
admissible^  and  make  prima  Cade  proof  at 
the  facts  recited.  17  Cyc  408,  404,  note  48. 

This  doctrine  was  also  affirmed  In  the  case 
of  JadEBon  B.  B.  Oo^  t.  Lee,  12  -La.  Ann.  880. 
Yet  Budi  a  certlflcati^  in  the  abeuice  of  stet- 
ute,  is  not  authentic  erldmce. 

In  Snow  Trotter,  S  La.  Ann.  268,  the 
mortgage  wu  granted  to  aecare  notes  for  the 
pnrdiaee  fvlc^  and  In  ttie  act  (tf  mortgage 
the  defMidante  reoognlzed  the  agents  capacl> 
ty.  and  ttie  mandate  under  which  he  acted 
was  spedaUy  redted.  Bonyer  ChiroU,  47 
La.  Ann.  768;  17  Sooth.  282,  wu  not  a  suit 
by  encDtory  process,  and  the  power  of  attor- 
ney had  been  a<ftnowledged  befcne  a  United 
States  consul.  In  a  similar  suit,  SuccessloD 
(tf  Lehmann,  41  La.  Aim.  90%  7  South.  88,  the 
power  of  attomesf  was  authenticated  In  Judi- 
cial proceedings.  The  question  In  this  case 
Is  wheOier  an  unTorlfled  copy  of  a  purported 
procuration  makes  full  proof  against  the 
mortgagor. 

It  appears,  howevw,  that  In  casee  of  rail- 
road companies  the  Beviaed  Stetntee  of  Lon- 
islana  provide  tiiat  copies  of  books,  records, 
eto.,  cOTtlfled  by  the  secretary,  under  Oe  eeal 
of  the  company,  shall  be  recdved  In  evidence^ 
Section  694.  An  act  or  copf  ^rtildi  iwoves 
itself  may  be  considered  as  authentic  But 
there  Is  no  similar  statutory  provision  as  to 
the  books,  records,  etc,  of  other  private  cor- 
poratloDs.  Sudi  a  statutory  provision,  how- 
ever, would  not  cover  the  case  of  a  conf  osr- 
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tilled  by  the  weretarj,  wtOioat  the  seal  of 
ttw  company. 

de  aqrnmeiit  fliat  the  copy  In  qnesUon 
vu  anflienlleated  by  belns  attached  to  the 
notaiial  act  of  uuHrtgage  cottfOBea  the  Idmtl- 
fication  of  the  Instmmeot  with  Its  avtbentl- 
ctttoDt  and,  mweorer,  rastB  on  the  false 
premlae  that  an  agent  bla  own  dedara- 
tbmfl  before  tiie  notary  can  authenticate  a 
pnrporting  to  be  a  coi^  of  a  poww  of 
attorney  certlfled      another  person. 

It  Is  tmpoBslble  to  erade  tte  condnslon 
Qiat  the  record  cootalns  no  authentic  proof 
of  the  alleged  agency  of  the  president  of  the 
company  In  the  matter  of  the  execntloo  of 
the  mortgage  In  question. 

It  Is  therefk>re  ordered  that  the  order  of 
Kisnre  and  sale  below  be  snnoUed.  avoided, 
and  rerersed.  and  it  Is  now  ordered  that  the 
executory  proceedings  sued  ont  in  this  case 
be  dismissed,  at  the  cost  «f  the  plalntlfl  In 
both  coortsL 


(128  La.) 
No.  17.790. 
ESTRADE  et  al.  t.  KAACE. 
(Sopwme  Coort  of  liOQldaiia.  April  11,  lOlOJ 

(Svnabut  In/  the  Oourt.) 

1.  BXBODTOBB  AND  AdHIKIBTBATOBS  (|  STJ*)— 

Salk  of  Decedent's  Land— Waives  or  is- 

MGULAHITIE8. 

PlaintiGfs  are  the  hdn  of  Mrs.  Joseph  Ba- 
trade  and  sue  to  recover  from  defendant  prop- 
erty puTchas^  by  him  In  the  snccessioQ  of  their 
mother  on  the  allegation  that  the  sale  contained 
croonds  of  nulti^.  Held,  that  these  nallltles 
vere  cured  by  effect  of  law,  as  the  plaintiffiB 
vere  in  the  parish  where  the  judgment  ordeiing 
the  sale  was  made  and  where  it  was  effected 
and  suffered  the  Judgment  to  be  executed  with- 
out oppc^tion. 

SEd.  Note—For  other  cases,  see  Snentors  and 
ministcatOEs,  Cent.  Dig.  1 154ft;  Dee.  Dig.  I 
877.«] 

2.  Exxcmma  and  AmamsiSATOBS  Q  877*)— 
Baix  or  Dscbdxeit's  Laud— EkroppsL  or 

HXIBS. 

Tlie  sale  of  property  at  snceesuon  sale  has 
diffierent,  and,  in  some  respects,  more  ext^ded, 
effect  than  tiie  sale  of  property  at  the  instance 
of  a  mortgagee,  or  Tendee,  particularly  If  the  es- 
tate be  iuolvent  Cross  on  Successions,  p.  439. 
A  competent  court  is  an  agency  delegated  to  dis- 
pose of  i«operty  on  the  best  terms,  to  the  end  of 
paying  cremtors  and  of  distribnting  the  residne 
among  the  heirs,  and  in  case  of  illegality  it  be- 
booTCS  the  heirs  to  file  objections  in  time.  The 
heiia  received  the  benefit  of  the  price  of  this 
property,  as  It  was  included  in  the  tableau  of 
distribunon  and  became  the  tenants  of  this 
property  under  defendant,  and  so  they  are  com- 
mitted to  the  validity  of  the  tltla  which  they 
now  attack. 

[Ed.  Note— For  oUier  casea,  see  Executors  and 
Administvators,  Cent  Dig.  1 1643;  Dec.  Dig,  f 
877.*) 

Appeal  tnm  OiTll  District  Oourt,  Parish 
•f  Orleans;  Waltn'  B.  SommerrlUe,  Judge; 

Action  by  John  Estrade  and  others  against 
John  Hairy  Kaack.  Judgmoit  for  plalntlfls,^ 
and  defendant  appeals.  Reversed. 
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Albert  YoorUes,  tot  aM>dlant  B.  Ory 
and  Oewge  W.  Uoore,  0or  appellees. 

BREADX,  a  J.  The  actlnsi  Is  petitory. 

Plaintiffs,  ^o  are  the  heirs  of  the  late 
Mrs.  Pauline  Jacquet,  deceased  wife  of  Jo* 
sei^  Estrade,  brought  this  suit  toe  the  re- 
covery  of  certain  property  in  the  possession 
of  defendant 

Th^  ctmtend  that  the  defendant  is  in  pos- 
session in  bad  faith,  as  he  had  knowledge  of 
the  nulll^  of  tiie  title,  and  they  ask  for  rents 
at  $10  per  month  on  the  property  since  Jan- 
uary, 1892,  tile  date  the  defendant  went  In- 
to possession. 

Tlie  defendant  answos  and  insists  that  he 
has  titie,  having  acquired  the  jwc^erty,'  he 
asserts,  at  public  sale  In  tiie  snecraslon  of 
Mrs.  Pauline  Bstradei  He  denies  the  bad 
faith  charged. 

His  contentlott  is  that  he  has  improved  the 
psoperty  to  an  amount  of  $8,600;  that  the 
plalntUb  were  residents  In  the  immediate  vi- 
cinity wherein  the  propoty  is  situated;  that 
they  fcn^  of  the  proceedings  for  the  sale 
of  ttie  iwoperty,  which  resulted  In  the  adjo- 
dlcaUon  to  him;  tiiat  they  atoo  knew  that  he 
paid  the  price  of  adjudication;  ttot  the 
price  was  applied  to  the  payment  of  the 
debts,  and  despite  their  full  and  complete 
knowledge,  In  r^ard  to  all  that  was  done 
In  matter  of  the  adjudication  of  the  prop- 
erty and  the  other  facts  'before  referred  to, 
they  did  not  in  the  least  object;  that  there- 
ton,  they  are  estopped  from  questioning  de- 
fendant's titl& 

Defendant  also  pteads  the  prescription  of 
10  years. 

He  maintains  tn  On  alternative  if  the  suit 
is  decided  against  him  that  he  is  entitled  to 
his  improvementa. 

Our  teamed  brother  of  tiie  district  court 
DvetTuled  the  plea  of  mtoppA  and  maintain- 
ed the  plea  of  prescrlptioa  as  to  Emlle  Bs- 
trade,  Ehnennel  Estrade,  and  Mrs.  Josephine 
Bktrade,  and  ovoruled  it  as  to  the  othn 
plaintiff^  to  wit,  Pierre  Estrade,  Leon  Bti- 
enne  Estrade,  Miss  I^eonle  Julia  Estrade,  and 
Mrs.  Blandie  Adtilne  Estrade,  wife  at 
Charles  Pviso. 

Judgment  was  rendered  In  fovmr  of  J<An 
Henry  Kaack,  tin  defendant,  and  against  the 
plalntifFs,  Emfle  and  Emanuel  Bstrade  and 
Mrs.  Josei^ilne  A.  Peilgo,  Leonle  Julia,  and 
Loon  Ettenne  Bstrade. 

D^ndant  averring  that  be  Is  aggrieved 
1^  tlie  Judflmnt  rendered  M^ilnst  him  In 
favor  «f  the  two  idalntUEs,  Pierre  Estrade 
and  Mathllde  Miriam  Estrade,  moved  for  an 
a]n)eal,  which  was  allowed. 

Suggesting  that  he  Is  aggrieved  by  the  final 
Judgment  herein  nmdered  against  him  in  fa- 
vor et  the  two  plaintlfb,  Pierre  Bstrade 
and  Mathllde  Miriam  Estrade,  and  that  be 
vrlshes  to  appeal  firom  said  Judgment  so  r«i- 
dered  against  him  and  In  their  favw,  but 
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Umt  be  b  aattsfled  with  tba  Judgment  caattnc 
the  other  alz  copIalDtUDB,  and,  tbweCore,  doea 
dot  appeal  from  aame. 
.  It  followa  from  tbe  foregtdns  that  deCend- 
ant  haa  no  ground  of  cmnidalnt  against  the 
Qther  heirs  abore  named,  against  whom  ha 
has  obtained  Judgment 

Tbeae  atz  belra  have  not  appealed. 

Tbe  property  belonged  to  the  oommnnltr 
dlBMdTed  hy  tbe  death  of  Mis.  Josqihlne  Bs- 
tradew  The'  number  oC  tbe  diUdren  were 
eight;  six  minors,  and  two  of  age.' 

The  Judge  of  the  district  court  decided 
against  Ibe  heirs  who  were  minora  at  tbe  ^te 
of  tbe  sale  and  maintained  the  latUlcatlon 
whldi  had  been  made  bs  a  fami^  meet^, 
held  snbaeqnmt  to  tbe  sale,  ^e  oonrt  decid- 
ed In  faTor  of  the  two  major  b^ra  who  wm 
ot  age  at  tlie  date  of  tbe  sale. 

Opinion  and  Judgment 
There  were  serious  defects  in  tbe  proceed- 
ings which  led  up  to  tlie  sale.  There  are 
grounds  of  nnili^  beyond  all  question.  But 
It  was  a  sale  which  could  be  ratified.  In- 
deed, It  was  ratified  1^  tbe  effect  of  tbe  law, 
tar  It  is  provided  that  in  matter  of  a  Judg- 
ment rttidered  agalnat  a  party  without  his 
liaTlng  been  cited,  or  in  matter  of  a  Judgm«it 
rendered  try  an  incompetait  Ju^e,  if  the  one 
Interested  be  within  tbe  limits  of  the  par- 
iBh,  he  can  be  held  bound  by  tbe  adjudica- 
tion to  which  not  the  least  objection  was  of- 
fered. In  such  a  case,  tZie  Inf  onnaUty,  tbou^ 
of  fatal  nature,  can  be  aired  If  tbe  defnidant 
were  presoit  in  tbe  parish  and  yet  auff ered 
tbe  Judgment  to  be  executed  without  oppo- 
siUon. 

The  heirs  in  this  Instance  were  present 
They  were  residents  of  tbe  perish  of  Orleans. 
In  fact  we  have  before  noted  that  they  re- 
sided near  Ibe  iffoperty. 

Besides,  the  betrs.  Immediately  after  tbe 
sale,  became  the  tenants  of  the  defoidant  and 
appellant  They  remained  in  the  dwdUng 
bouse  for  a  few  months,  paid  rent  This,  we 
must  hold,  has  tbe  effect  of  oommittlng  tliem 
to  the  validity  of  tbe  title. 

Furthermore,  the  succesaltm  was  heavily 
Indebted;  insolvent  we  have  reason  to  infer. 
Vhe  amount  realised  from  tbe  sale  was  ap- 
Idied  to  tbe  payments  of  the  debts. 

Tears  have  since  elapeed.  Time  may  have 
settled  the  debts  and  the  succession  free  from 
all  claims  owing  In  part  to  the  ^Eect  of  time 
and  in  other  respects  to  the  price  whicb  was 
realised  and  applied  to  the  payment  of  the 
debts. 

Tbe  two  plaintiffs  and  ai^llees  convenl* 
ently,  were  they  to  succeed  in  the  salt  would 
outer  upon  the  possesrion  and  ownership  of 
tlie  property  free  from  the  debts. 

This  Is  a  right  they  would  have  <»ily  in 
case  It  clearly  uid  condnslvdy  i^qwared  that 
tfa^  are  entitled  to  that  benefit 

Ttu  purchaser  has  made  valuatde  inqvove- 
ments  on  the  property.  Tbit  app^lees  lived 


in  tbe  nedghboibood,  saw  tbe  deftodant  mak- 
ing the  Improvementa,  and  never  at  any  time 
intimated  tiiat  tb^  intended  to  claim  the 
property.  Tlwse  Imifrovementi^  under  tba 
drcumstances,  cannot  be  deemed  theirs. 
They  have  no  tight  to  them  at  any  price. 

Further,  tbe  sale  was  made  by  the  order  of 
ft  court  competent  Jurisdiction.  It  "was 
tbe  act  of  a  court  Hie  proceeding  of  the 
sale  were  disbursed  among  tbe  creditors  un- 
der the  order  of  the  court 

We  have  every  reason  to  Infer  that  the 
hetra  received  due  notice  of  the  tableau  at 
diatrlbutkm,  which  Included  the  price  of  the 
prtqperty  now  dalmed  by  tbe  heirs.  If  tb^ 
knew  (we  infer  that  they  knew)  that  part  of 
the  amount  distributed,  as  made  to  appear  by 
the  tatdeen  homologated,  was  tbe  proceeds  at 
this  sale.  Uiear  have  scant  ground  npcm  which 
to  stand  to  recow  Judgment 

nie  court  bad  jDrisdictlcm  beyond  all  ques- 
tion, and  bad  authority  to  deride  the  Issues. 

Tbe  ai^lees  contend  that  tbe  defendant 
waa  In  bad  faith. 

We  are  unable  to  agree  with  that  view,  for 
we  have  seen  that  the  property  was  sold  un- 
der order  of  the  court 

Tbe  sale  of  property  at  succession  sale  has 
different  and,  In  some  respects,  more  eztoid- 
ed,  effect  than  tbe  sale  of  property  at  the  in- 
stance of  a  mor^agee  or  voidee^  particnlar^ 
ly  If  the  ntate  be  Ihaolvent  Cross  on  Suc- 
cessions; p.  439. 

-Tbe  competent  court  te  an  egen<7  delat- 
ed to  dispose  of  property  on  tbe  best  terms 
to  tbe  md  of  paying  creditors  and  of  distrib- 
uting the  residue  ammig  the  heirs. 

In  case  of  an  Illegality  it  bdiooves  the  bdrs 
to  file  objection  in  time. 

Tba  heirs  are  not  as  to  their  rights,  oon- 
BUenA  as  If  third  pttsons.  Th^  In  time 
and  under  ttie  riTcumstanoes  have  become 
parties  to  the  proceedings  conducted  In  set- 
tling tbe  succession. 

Learned  counsel  rites  the  Hlgglnbotbam 
Oase,  120  La.  464,  45  South.  S92.  In  this 
rited  case,  the  court  held  that  tbe  tutor  admin- 
istering the  estate  was  bound  as  an  admin- 
istrator. 

The  cited  case  waa  preceded  4^  the  Dumes- 
tre  Case,  40  La.  Ann.  573,  4  South.  328,  In 
which  the  court  said  tliat  tbe  point  was  wen 
settled  by  repeated  declritms. 

In  other  respects  there  is  no  analogy  at  all 
between  tUs  case  and  tbe  Hl^Inbotbam 
Case. 

Tbe  estate  was  solvent  in  the  Hlgglnbotb- 
am Case;  here  It  Is  Insolvent 

There  was  no  question  of  prescxiptlon  or 
estoppel.  Nor  was  there  collusion  and  fraud 
charged  In  the  Hlgglnbotbam  Case. 

For  reasons  stated,  it  Is  ordered,  adjudged, 
and  decreed  that  as  to  the  two  plalntlfb, 
whoee  case  Is  before  us,  and  who  are  ai^- 
lees,  their  petition  and  prayer  are  denied,  re- 
jected, and  dismissed;  the  Judgm^t  appeal- 
ed from  is  avoided,  annulled,  and  leverssd 
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■t  tbtta  OMts  In  both  oonrts;  and  Um  dalm 
vt  idiUnturb  and  appellees  i»  mjected,  and 
Oie  tltte  of  defttodant  and  appelant  Is  reoof- 
nlied  and  decreed  legal. 
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No.  is,oes. 

MORRIS  McGRAW  WOODBN  WARD  CO., 
United,  T.  OBRUAN  FIBB  INS.  CO. 
or  PITTSBURG,  PA. 
la  n  MORRIS  MeGRAW  WOODDN  WARD 

CO.,  Umlted. 
(Si^eme  Goart  of  IionlBiaDa.  April  11,  Iftia) 

(Sj/llaJnu      t%e  Covrt.) 

1.  iNsinuiicE  (H  73, 96*)— AaKRT  RxPuaEira- 

IHO  IRSUSKB, 

An  iDSurance  ageot  to  vhom  a  merchant 
makes  a  request  for  Insurance,  and  who.  acting 
u  broker,  procures  all,  or  part,  of  such  insur- 
ance through  agents  of  otuer  companies,  not 
i^resented  by  him,  may  be  the  agent  of  tbe  in- 
sared.  ParrUih  t.  Gompanr,  140  Cat  64S,  T4 
Pae.  312.  The  mere  fact  that  he  receives  "a 
commissioQ  from  a  company  which  he  does  not 
represent  for  placing  tbe  insurance  with  it  does 
not  make  him  the  agent  of  that  company." 
United  Flremen'e  Insurance  Company  t.  l^om- 
n,  92  Fed.  127.  84  a  C  A.  240, 47  L.  R.  A.  4o0 ; 
Seamans  v.  Knam-Stoot  ft  Co..  89  Wis.  171. 
ei  N.  W.  767,  27X.  R.  A.  36%  46  Am.  St  Rep. 
825. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  99.  126;  Dec.  Dig.  H  78.  96.*] 

2.  IiranBANCB  ({  229*)  —  CAircEULAnoN  or 
PoLicT— Notice  to  Insureb. 

Where  the  insured  ootiflea  his  insarance 
broker  to  cancel  a  poUcy,  and  the  broker  fails 
to  do  so,  the  poIi<7  will  remain  in  eSect.  as  the 
insnrance  company  most  be  notified  of  un  can- 
cellation In  order  to  make  It  elfectiTe. 

[Bd.  Note.— For  other  cases,  see  Inaurance. 
CenL  DIfe.  I  603;  Dec.  Dig.  {  229.*] 

3L  INBURAHCB  (i  73*)— AOIRTS— EXISIXNOS  OF 

Relation. 

The  fact  that  the  agent  of  one  insnrance 
company  has  an  agreement  with  tbe  agent  of 
snotber  company  to  share  commissions  is  with- 
out effect  to  constitute  each  agent  the  agent  of 
both  companies. 

[EA.  Note^-Fo^  other  cases,  see  Insnrance, 
Dec  Dig.  1 .73.*] 

Action  by  the  Morris  McOraw  Woodea 
Ware  Company,  Limited,  agalost  the  Ger- 
man Fire  Insnrance  Company  of  Pittsburg. 
Pa.  Judgment  for  plaintiff  was  reversed  by 
the  Circuit  Court  of  Appeal,  and  pialntUI  ap- 
plies for  certiorari  or  writ  of  rerlew.  De- 
nied, and  petition  dismissed. 

H.  I4.  Favrot  and  W.  8.  ParkflfEson,  for  ap- 
pUcanL  Cl^,  Qulntero  *  Gldiere,  Oustave 
Lemle;  and  J<^  C  HoUlngsworth,  tor  de- 
fndant. 

BRBAUX,  O.  X  The  question  Is  whether 
plataitlirs  stock  in  trade,  at  Qie  time  Its  store 
wts  desttf^ed  by  Are;  on  April  6»  1908,  was 
tesnred  tm  976,000  or  96^.000; 

The  amount  of  plaintiff's  losi^  to  wit;  961,- 
10&02,  was  adjusted  satisfactorily  to  all  par- 
ties concerned. 
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Flalntur  states  that  at  the  time  of  the 
fire,  <m  tbe  81st  day  of  March,  100&  the 
whole  Insurance  on  the  stock  (and  prior  to 
that  date)  was  $75,000;  that  It  was  reduced, 
on  March  31,  1908,  or  prior  thereto,  to  $67,- 

&oa 

Defendant,  on  the  othw  hand,  seus  to 
maintain  that  tlw  poUdes  amounting  to  $7,- 
600  were  never  canceled,  and  that  at  the  date 
of  the  fire  the  insurance  was  $76,000,  and  that 
that  amount  ought  to  be  made  to  bear  the 
loss  Instead  of  the  $67,600. 

The  fOltowlng  are  the  companies  that  would 
be  released  from  paying  the  amonnt  oppo- 
site each  name  If  plaintiff's  position  were 
maintained: 

Illinois  National  $2,000  00 

Norwich  Union   2,000  00 

Cosmopolitan   2,500  00 

Western    1,000  00 

$7,600  00 

We  have  before  noted  that  the  amount  of 
the  loss  was  $61,000  and  some  odd  dollars. 

The  difference,  as  relates  to  plaintiff,  would 
be  that  It  would  c(dlect  the  amount  of  its 
loss  from  87  companies  Instead  of  83  com- 
panies. It  must  be  paid  Its  loss  in  elthw 
event;  it  cannot  lose.  It  Is  contoidlng,  as 
we  see  it,  for  an  abstract  r^ht 

It  Is  true  the  plaintiff  directed  Rocquet  ft 
Co.,  a  local  insurance  company,  to  reduce 
the  amount  of  Its  Insurance  to  the  sum  b^ 
fore  stated,  viz.,  $07,500.  A  M7.  Rudolph  <MF 
Rocquet  ft  Oo.  had  been  ordered  whenever  a 
policy  of  th^  McGraw  Company  expired  to 
mew  It  In  fact,  the  agency  Just  named 
had  charge  of  the  Insuraace  of  the  plaintiff 
company's  stock.  The  insurance  remained, 
however,  under  the  superrislon  and  control 
of  the  plaintiff. 

In  effecting  the  Insnrance  of  plaintiff's 
stock,  the  Rocquet  Agency,  as  tiie  amount 
was  larg^  divided  with  other  companies,  r^- 
resented  by  other  local  agents  (of  which  Roc- 
quet ft  Co.  were  not  at  all  the  agents). 

The  companies  tn  which  the  agency  placed 
tills  Insnrance  otiber  than  their  own  are  nam- 
ed alwve.  We  will  none  the  less  name  them 
again:  Illinois  National,  Norwldi  Union, 
Cosmopolitan,  and  Western. 

A  few  days  before  the  Are,  which  destroy- 
ed the  stock  of  plaintiff,  Rocquet  ft  Co.  call- 
ed on  McOraw  Company  and  handed  them 
policies  to  tbe  amomit  of  $25,00a  Tbey  re- 
tained these  and  others  to  the  amonnt  of 
$67,500. 

The  agency  was  ordered  to  cancel,  at  that, 
time,  all  policies  over  and  above  that  amount 
without  naming  the  companies  whose  pol- 
icies were  to  be  canceled  The  selection  of 
the  companies  whose  policies  were  to  be 
canc^ed  was  left  to  the  agency. 

The  Are  occurred  without  any  notice  hav- 
ing been  given  of  tbe  cancellation  to  the 
compantes  above  specially  named. 
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Tbe  deA  of  tbo  agmcy  fdl  tick,  and  tbat 
aecounta  for  the  irant  of  notice  or  tJte  orer- 
Blght  by  the  agency  before  named  In  not  re- 
turnlng  tbe  poUdea  to  the  companlee  abore 
Bpectally  named. 

It  will  be  borne  In  mlnd'that  Bocqnet  A 
Go.  were  not  the  asents  of  the  companies  be- 
fore specially  named.  Tbey  vere  ropreaent* 
ed  by  otbOT  local  agents  In  the  dty  of  New- 
Orleans,  through  -whom  tbe  Insurance  was 
effected  and  wlUi  whom  Bocqnet  ft  <]a  dl- 
rlded  commlsslona. 

"We  will  state,  before  closing  our  state- 
ment of  f&cts,  that  xdaintUf  was  Insured  In 
33,  If  It  be  correct  in  its  coDstructlon  of  the 
law,  or  In  87  companies,  if  defendant  be  cor- 
rect in  Its  position. 

The  defendant,  the  German  Fire  Insorance 
Company,  Is  one  of  the  83  companies  accord- 
ing to  plaintiff,  and  37  companieB  according 
to  defendant  The  policy  it  Issoed  was  for 
$1,000.  It  paid  ¥1.222.12.  learlng  a  balance 
dne  of  $135.79,  on  plaintiff's  assumption  that 
the  policies  had  not  been  canceled,  for  which 
plaintiff  brought  suit,  and  that  87  companies 
are  tbe  amount  lost  tqr  fire. 

The  judge  of  tin  district  court  rendered  an 
daborate  opinion  in  wtiich  ha  held  that  the 
amount  of  plaintiff's  Insurance  was  $&7,Q00 
in  83  companies. 

An  appeal  was  taken  to  the  Circuit  Court 
of  Appeal.  The  last-m»itloued  court  rerws- 
ed  the  Judgment  of  tbe  district  court  and 
rendwed  Judgment  In  ftiTor  of  defendant, 
dismissing  plaintiff's  suit,  and  substantially 
Iwld  that  plaintiff  was  insured  by  37  compa- 
nies. 

Tbe  case  is  before  as  on  an  application  for 
a  writ  of  certloratl 

If  RocQuet  &  Co.  was  in  any  way  the  agent 
of  the  defendant  Insurance  companies,  it  (this 
defendant  company)  Is  liable  for  the  amount 
claimed.  If  It  is  not  liable  for  the  amount 
claimed,  it,  and  other  sums  to  the  amount 
of  $7,900,  should  then  be  prorated  among  the 
87  companies. 

We  have  not  fonnd  it  possible  to  agree 
with  the  theory  that  the  agency  of  Rocquet 
ft  Co.  was  the  agent  of  these  companies,  nor 
have  we  sacceeded  In  finding  tbat  the  poli- 
cies had  been  canceled,  althoogh,  as  before 
stated,  Rocquet  ft  Co.  had  beett  ordered  to 
cancel  these  policies. 

These  companies,  we  have  noted,  had  local 
agents  of  their  own  who  were  authorized  to 
act  for  them.  Rocquet  ft  Co.  were  not  au- 
thorized to  act  for  them. 

Bocqnet  ft  Co.  did  that  which  othor  agents 
do  frequently.  It  applied  to  other  local 
agents  for  policies  in  order  to  assist  it  (Roc- 
quet ft  Co.)  In  carrying  the  large  amount  of 
its  insurance  for  McGraw  ft  Co. 

The  local  agents  applied  to,  obtained  the 
policies,  and  delivered  them  to  Rocquet  ft 
Co.,  as  is  the  custom. 

Tlie  evidence  shows  that  it  la  the  custom, 
whenever  insurance  la  effected  by  one  ageacy 


through  aaoUur  afsncTt  ^mm  Mmeta  A- 
vlde  commlssloDS. 

The  insurance  companies  deal  dlrecUy  wlQi 
their  respective  agents.  They  do  not  rec- 
ognise as  their  agents  the  i^ents  of  other 
companies  who  have  entered  into  an  agree- 
ment with  dieir  agents.  We  understand  Out 
each  company  mails  its  policies  to  its  own 
local  agoDt,  who  In  some  Instanoes  dtfireni 
them  to  the  local  agoits  of  another  company 
in  case  of  Insurance  made  as  above  mention- 
ed by  the  agent  of  another  company.  Th* 
accounting  la  made  by  each  agent  with  the 
company  he  r^resentaL  He  is  charged  with 
the  policies,  and  not  the  agoit  through  whom 
the  policies  are  delivered  to  tbe  Insured. 

One  of  the  propositions  of  plaintiff  through, 
learned  counsel  is  that  the  intermediary  be- 
tween an  Insurance  company  and  a  person 
sealing  insurance  Is  the  agent  of  the  appli- 
cant in  procuring  the  policy,  but  after  the 
policy  has  been  issued  he  ceases  to  be  the 
agent  of  the  assured  and  becomes  the  agent 
of  the  Insurance  company  for  completing  the 
contract,  by  delivery  of  the  policy  and  col- 
lection of  the  premium. 

We  have  found  no  authority  to  sustain  the 
position. 

There  Is  precedent  for  holding  that  the  lo- 
cal agency  was  the  agent  of  the  insured ;  to 
be  explicit,  that  In  those  instances  Rocquet 
ft  Oo.  were  tbe  agents  of  the  Insured.  It 
loolEed  after  the  plaintLO's  insurance  busi- 
ness, as  before  stated. 

In  a  case  wherein  the  facts  were  somewhat 
similar,  that  conclusion  was  arrived  at  in  a 
lengthy  opinion.  Stone  v.  Franklin  Insur- 
ance Co.,  lOQ  N.  Y.  543,  12  N.  B.  45. 

In  another  case  It  was  held  that  the  ag«ncy 
acted  as  a  broker  and  exercised  some  discre- 
tion In  selecting  the  companies. 

It  was  the  agent  of  the  insured.  Dibble  t. 
Northern  Assur.  Co.,  70  Mich.  1,  87  N.  W. 
704,  14  Am.  St  Rep.  470. 

The  following  Is  directly  In  potait:  It  la 
unanswerable,  we  think. 

Itiougb  a  duly  appobited  agent  of  an  In- 
surance company  must;  as  relates  to  that 
company,  be  regarded  as  tiie  agiwt  of  the 
Insurer,  yet  as  to  other  companIea»  as  in  the 
case  in  hand  Cas  to  the  Bocquet  Company)  In 
whl^  he  procures  Insurance  tar  a  pn^erty 
owner,  be  may  be  considered  as  the  agent  of 
the  insured.  Smith  ft  Wallace  Insurance  Go. 
V.  Prussian  Untual  Insurance  Go«  6S  N.  J. 
Law,  674,  S4  AtL  458. 

In  another  decision  it  was  held  that  one 
who  was  Intrusted  with  keying  the  property 
Insored  became  the  agent  of  the  Insured. 
Johnscm  T.  Nortti  British  Insurance  Co.,  66 
Ohio  St  6,  63  N.  B.  6ia 

An  insurance  agent;  to  wbnn  a  request  for 
Insnrance  is  made,  and  who,  acting  as  bro- 
ker, procures  all  or  part  of  such  Insorance 
through  other  agents  of  companies  not  repre- 
sented by  him,  is  the  agent  of  the  insured. 
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FsnUh  T.  O0111PU17,  1-iO  (W.  046.  74  FAa 
312. 

Thoagb,  im&er  special  drcnnurtancet,  a 
bnfter  majr  be  tlie  asent  at  tbe  innirar*  It 
WIS  decided  tbe  mere  fact  that  be  recelrea 
a  ^wmmiwrfiwi  frrnn  tbe  bunniv  for  pladns 
the  tnsurance  with  him,  doee  not  cbange  hla 
character  as  agoit  €t  tbe  Inanred.  United 
Firemen's  Inaarance  C!a  t.  Thomas,  92  Fed. 
127,  8iaaA.24a47li.R.A.  460;  East 
Texas  Fire  Insorance  Co.  t.  Brown,  82  Tex. 
631,  18  &  W.  718;  Seamaiu  t.  Knapp-Stont 
ft  Ool.  8»  Wis.  171,  61  N.  W.  767,  27  L.  B. 
A.  36%  46  Am.  St  Berp.  826 ;  American  Eire 
Insurance  Oo.  t.  Brooks,  88  Md.  822,  84  AQ. 
373, 

If  tbe  facts  In  tbe  case  In  band  voe  dlf* 
Cerent  from  that  -wbl<di  the7  are  In  the  dted 
cases,  our  ctmcluslon  would  be  different,  for 
it  is  la  great  part  a  qnestion  of  fact  Tbe 
facts  are  as  poslUre  in  favor  of  the  posl- 
tloa  that  the  broker  repr^tents  the  insured 
as  they  are  in  the  dted  casee. 

It  Is  beyond  question  In  this  case  that  the 
Insnred  did  not  notify  tbe  con^anles  before 
tapreBAj  named. 

3%ece  was  a  contract  of  Insurance  between 
plain tur  and  all  of  the  insurance  companies 
In  wblch  it  was  Insured.  It  was  not  posalUe 
to  pnt  sn  end  to  it  without  regular  cancella- 
tfon  made  in  accordance  with  the  ctmditlons 
and  terms  of  the  policy. 

Learned  counsel  for  plaintiff  have  cited 
two  decisions  on  this  point  In  wbicb  it  -was 
hdd  that  no  notice  ot  cancdiatlon  having 
been  glTen  by  the  company,  the  rights  of 
tbe  insured  were  not  affected  bj  the  attempt 
to  cancel.  The  broker  was  not  considered 
tbe  agent  of  tbe  insurer.  Standard  Leather 
V.  Northern  Assurance  Oo.  (C.  G.)  166 
Fed.  689 ;  Grace  American  Insurance  Co., 
100  U.  S.  282,  3  Snp.  Ct  207,  27  L.  Bd.  932. 

Nor  was  the  broker  omsldered  the  agent 
of  the  Insnred  in  the  cited  cases.  As  Roc- 
qnet  ft  Co.  was  not  the  agent,  notice  to  It 
was  no  notlcft 

In  the  case  next  cited  by  plaintiff,  to  wit, 
Nabors  T.  Insurance  Co.,  61  South.  432,  not 
yet  pubUahed  in  onr  reports,  this  court  hdd 
that  a  company  ought  not  to  undertake  to 
caned  a  policy  without  notice  to  tbe  Insnred 
or  to  a  qualified  agent 

That  rule  is  equally  as  applicable  to  tbe 
Insurer  wlio  should  not  undertake  to  cancel 
a  policy  without  notice  to  tbe  Insurance  com- 
pany or  to  one  of  Its  agents  authorized  to  re* 
cdTO  notice. 

Here  we  bare  seen  that  Rocqnet  &  Co. 
was  not  authorized  to  receive  notice. 

Learned  connsd  for  plaintiff  Invite  onr  at- 
teqdm  to  tiie  law  of  the  state  regulating  In- 
surance as  sustaining  their  contratlon. 

We  wUl  begin  by  stating  that  there  Is  no 
evMoice  showing  that  the  Insurance  eompa> 
ales  paid  Bocqnet  ft  Co.  a  commisslcm  or 
any  stipend  tar  Its  serrioes. 


Tbn  local  agents  divide  ttie  commlssIoD 
among  themsdves.  Tbim  Is  a  division  of 
commission  with  wMch  the  Insurance  compa- 
nies have  naught  to  do. 

The  law  in  question  (Act  No.  106  of  1888) 
is  directed  a^Unst  unauthorised  agents  and 
baa  tor  object  Uie  impodtlon  of  a  penalty 
tar  acting  as  such.  It  prohibits  the  payment 
of  brokerage,  commission,  or  rebate  to  any 
bnt  authorized  agmts,  and  it  has  for  further 
object  to  regulate  generally  the  insurance 
business. 

The  division  of  commission  among  agents 
Is  not  an  act  of  the  company,  nor  is  it  an  act 
for  which  a  company  not  In  the  least  con- 
cerned can  be  made  to  answer.  No  such 
penalty  can  be  Imposed  upon  company  ea- 
tlrdy  Innocrat  In  matter  of  dlvldtug  commis- 
sion among  the  agents. 

For  reasons  stated,  tbe  rule  nisi  Is  recall- 
ed and  discharged,  applicant's  demand  Is  re- 
jected, and  the  petition  dismissed. 


(128  La.) 

No.  18,047. 

STATB  V.  KENCHBIN. 

(Snpreme  Omrt  at  Louisiana.  March  28,  1910. 
On  Application  for  Rehearlofc  April 
25.  1910.) 

(Syllaiua  by  Bditorial  Btcff.) 

1.  BoiaciDB  (II  88,  809*)— AoosssoBT  BaroBi 

THC  FACI^-GHABOX  ok  MANSLAnOHTEB. 
NotwithBtanding  B«v.  8t  1  972,  provides 
that  the  punishment  of  the  accessory  shall  be 
the  same  as  that  of  the  principal,  and  under  sec- 
tion 785,  providing  that  there  eball  be  no  crime 
known  as  murder  in  tbe  second  degree,  but  on 
trials  for  murder  defendant  may  be  found  guilty 
of  manslaaghter,  it  Is  necessary  In  all  cases  of 
murder  that  there  be  given  a  charge,  though  not 
requested,  that  the  Jary  may  bring  in  a  verdict 
of  manslaughter,  socb  a  chaise  need  not  be 
riven  Ml  a  prosBcutloa  for  being  an  accessory 
before  the  met  to  a  murder;  as  there  cannot 
be  an  accessory  before  tbe  fact  to  manslaughter. 
-  [Ed.'  Note.— For  other  coses,  see  Hiunidde, 
GenL  Dig.  {f  109.  649-666;  Dea  Dig.  H  88, 
809.*1 

2.  GsxiniTAi.  Law  (|  107*)— Venus. 

CoDBt.  art  9,  providing  that  trials  shall 
take  place  in  the  parish  in  which  the  offense 
was  committed,  oontn^  any  statute  to  the 

contrary. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
dent.  Dig.  i  219;  Dec.  Dig.  |  107.«] 

8.  Cbiminai.  Law  (IS  737,  791*)  — Vbndi— 
Submission  or  Question  to  Jury. 

Though  on  a  prosecution  for  being  an  ac- 
cessory before  the  fact  to  a  murder  the  only 
acta  of  counseling  and  procurement  directly  tes- 
tified to  were  located  by  the  witness  in  a  parish 
other  than  that  ot  the  trial,  yet  evidence  that 
defendant  was  seen  in  tiie  company  ^  the  mnr> 
derers  near  the  scene  of  the  muider,  in  tbe  par- 
ish of  the  trial,  within  an  hour  of  its  commis- 
sion, authorized  the  submission  of  tbe  qaestloa 
whether  there  had  been  any  connseling  and  pro- 
carement  by  defendant  In  me  latter  parish ;  xm€ 
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the  jury  Aoold  alao  have  been  toM  fliat  U  flier 

found  no  acts  of  connwling  and  pToeDremeiit 
were  committed  in  the  latter  pBifsh,  bat  did 
find  such  acts  had  been  committed  in  anotiier 
^riah,  tiiey  dionld  ao  icport  and  find  no  t«i^ 

[Bd,  Nota,— For  other  caaea,  see  Criminal  Law, 
Cent  Dig.  H  170^-1706;  l>ee.  Die  11  7&7t 
791.*] 

4.  Witnesses  (|  820*)— Ihpxaohxhci  Ivpuoa- 

iNo  Witness. 

RefuBal  to  permit  defendant  to  Impeach  a 
material  wltneea  for  the  proBecotion  testifylQg 
for  the  first  time  In  rebuttal  of  evidence  adduc- 
ed by  defendant,  which  evidence  was  offered  to 
contradict  and  impeach  the  sole  witness  by 
whom  defendant  was  directly  connected  witu 
the  crime,  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
CeoL  Dig.  S  1174;  Dec.  Dig.  |  S26.*] 

6.  Cbiuinai.  Iiaw  Q  81^— IvooHSZBrairT  Db- 

FENSEB. 

Defendant,  on  a  prosecutira  tor  being  an 
accessory  before  the  act  cannot  occupy  the  incon- 
sistent position  of  denying  the  procnrement,  and 
at  the  same  time  contending  that  he  repented 
and  countermanded  it. 

[Ed.  Note.— For  other  obhl  eee  Oimlnal  Law. 

Dec.  Dig.  I  31.*] 

5.  Cbiuinal  Law  ({  73*)— Accessobt  Before 
THE  Fact— ConNTBBVAn  DING  Obdeb. 

Evidence  for  defendant  on  a  prosecution 
for  being  an  accessory  before  the  fact  to  a  mur- 
der, which  was  committed  by  two  men,  both  of 
whom,  if  either,  had  been  counseled  and  incited 
by  him  to  commit  the  crime,  that  he  had  coun- 
termanded his  order  with  one  of  them  could  be 
of  no  avail,  in  tiie  atnence  of  evidence  that  he 
had  countermanded  it  with  the  other. 

[Ed.  Note.— For  other  cuei,  eee  Orimlnat  Law, 
Dec  Dig.  f  73.*] 

7.  CRTxtNAi,  Law  (I  413*>— Btidhiob— Sklf- 

SsnviNo  Decubations. 

Evidence,  on  a  prosecution  for  being  an 
accessory  before  the  uict  to  a  murder,  that  on 
the  day  of  the  murder  defmdant  baa  said  he 
did  not  wish  deceased  harmed  le  evidence  a 
self-serving  declaration. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  Si  92&-035;  Dec.  Dig.  {  413.*] 

Appeal  from  Twenty-Fifth  JTadldal  Dis- 
trict Court,  Parish  of  Tangipahoa;  Robert 
S.  Ellis,  Judge. 

Ben  Klnchen  appeals  from  a  conviction. 
ReTersed  and  remanded. 

W.  B.  Kemp,  Thomas  P.  81in>»  Alonao  P. 
QUI,  and  Chandler  C.  Lnzenbog,  for  appri* 
lant.  Walter  Galon,  Atty.  Gen.,  W.  H.  Mc- 
Clendon,  Dlst  Atty.,  and  Morphy  ft  Miller 
(R.  G.  Pleasant^  of  counsel),  for  the  State. 

PROYOSTY,  J.  The  defendant  Ben  Kln- 
chen, was  indicted,  tried,  and  convicted  on 
the  charge  of  having  been  an  accessory  be- 
fore the  fact  to  the  murder  of  John  O.  Bre- 
land  by  Garfleld  Klnchen  and  Avery  Blount. 

Section  785^  Rev.  St,  provldea  that: 

"There  shall  be  ao  crime  known  under  the 
name  of  murder  in  the  second  degree,  but  on 
trials  for  murder  the  jurv  may  find  the  prisoner 
guilty  of  manslaughter. 


And  section  072,  Ser.  St,  provides  that 
the  pmUsbment  of  the  accessory  shall  be  the 
same  as  that  of  the  principal. 

In  State  ▼.  Thomas,  GO  La.  Aim.  148,  28 
SoDth.  200b  and  other  caaia  it  mm  held  by 
Oils  court  that  t3ie  judge  must  In  all  cases 
of  murdw,  even  in  the  absence  of  any  re- 
quest to  that  effect  from  the  defendant, 
charge  the  Jury  that  they  may  bring  In  a 
verdict  of  manslaughter. 

In  the  Instant  case  the  defendant  contends 
that  this  charge  should  have  been  giren, 
even  though  no  request  was  made  ft>r  It  be- 
cause tbe  punishment  of  murder  and  of  ac> 
cessory  before  the  fact  la  Uie  sanie,  and 
hence  the  two  crimes  are  the  same,  and,  as 
a  consequence,  tha  same  charge  should  be 
given  upon  the  trial  for  both. 

We  do  not  agree  with  that  view.  The 
Legislature  has  had  no  intention  by  section 
785  to  obliterate  the  distinction  between 
murder  and  manslaughter;  but  simply  to 
classify  "With  manslaughter  the  crime  known 
at  common  law  as  murder  In  the  second  de- 
gree. The  manifest  Intention  was  to  say 
that  In  all  those  cases  of  murder  which  at 
common  law  would  have  been  murder  in  the 
second  degree — I.  e.,  cases  of  merely  Imputed 
malice — the  Jury  may  find  tbe  prisoner  guilty 
of  manslaughter.  If  the  intention  had  been 
to  obliterate  the  well-recognlzed  distinction 
between  murder  and  manslaughter,  the  sev- 
eral statutes  recognizing  the  two  crimes  as 
distinct  and  different  and  denouncing  a 
widely  different  punishment  for  them,  would 
have  been  taken  off  of  tbe  statute  book.  To 
the  legal  mind,  the  distinction  between  will- 
ful murder,  or  murder  in  the  first  degree, 
and  manslaughter,  Is  as  clear  and  broad  as 
between  murder  and  larceny;  and.  to  tbe 
legal  mind,  to  say  that  in  a  case  of  assassina- 
tion the  Jury  may  find  manslaughter  is  as 
contradictory  and  absurd  as  to  say  that  in  a 
case  of  murder  the  jury  may  find  larceny. 
Tbe  statute  does,  however.  In  explicit  terma 
say  that  on  trials  for  murder  the  Jury  may 
find  manslaughter;  and  the  courts  have  had 
no  choice  but  to  apply  the  statute  as  It  is 
written.  In  like  mannw.  If  a  statute  said 
tbat  on  trials  for  murder  the  Jury  might  find 
larceny,  the  court  would  have  no  choice  but 
to  enforce  the  statute  as  written.  But  the 
courts  are  not  required  to  carry  the  statute 
beyond  its  terms,  and,  not  content  with  ad- 
vising Juries  that  they  may  stultify  them- 
selves to  the  extent  of  finding  manslaughter 
in  a  ease  where  the  facta  are  contradictory 
of  manslaughter,  go  on  a  step  further  and 
advise  them,  beyond  the  opress  turns  of  the 
statute^  that  they  may  stultl^  themselTes 
eyea  to  a  greater  extent  by  finding  for  man- 
slaughter in  a  case  of  accessory  before  the 
fact.  ▲  charge  of  jnurder  may,  In  a  smse, 
be  said  to  Include  tbat  of  manslaughter,  on 
the  principle  of  the  greater  including  the 
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lem;  bat  a  charge  of  acceesoi7  before  the 
fact  not  only  does  not  lodnde  that  of  man- 
dan^ter,  but  Is  In  principle  exclnslTe  of 
It  "There  cannot  be  an  acceesoiy  before 
the  tact  to  manelangtater,  for  the  offense,  In 
Its  nature,  cannot  be  premedlated."  1  Hale, 
«15;  Archbold's  Ciim.  Proc  and  PI.  (Water- 
man's Notes,  6th  Ed.)  toI.  1,  p.  14.  We  con- 
dnde  that  the  Judge  properly  abstained  from 
giving  the  charge. 

Defendant's  next  contention  is  that,  Inas- 
much as  the  only  acts  of  counseling  and  pro- 
«nreinent  sought  to  be  proved  against  blm  are 
said  by  the  only  witness  who  testified  to 
them  to  have  been  committed  In  the  parish 
of  St  Helena,  the  court  of  that  parish  alone 
had  Jurisdiction  of  his  case.  The  Judge  says, 
in  bis  per  curiam,  that  as  the  defendant  was 
seen  in  the  company  of  the  murderers  near 
the  scene  of  the  crime  within  one  hour  of  Its 
commission,  the  question  of  whether  there 
had  been  any  counseling  and  procuring  by 
the  defendant  within  the  parish  of  Tangipa- 
hoa was  left  to  the  jury.  This  wsb  the  prop- 
er course  if  the  Jury  were  at  the  same  time 
Informed  that  in  case  they  found  no  acts  of 
counseling  and  procurement  to  have  been 
committed  within  the  parish  of  Tangipahoa, 
but  did  And  that  such  acts  had  been  com- 
mitted In  another  parish,  they  should  so  re- 
port and  abstain  from  finding  any  verdict 
The  record  does  not  show  that  any  Instruc- 
tions were  given  in  that  connection.  As 
there  will  have  to  be  another  trial,  we  will 
add  that  the  contention  that  an  accessory  be- 
fore the  fact  cannot  be  tried  in  a  parish 
qiaier  than  that  In  which  the  acta  of  counsel* 
Ij^  and  procuring  were  done,  is  well  found- 
ed. To  that  effect  was  the  common  law.  1 
Whart  Crim.  Law,  par.  287;  1  Am.  &  Eng. 
D.  of  U  271;  State  v.  Moore^  26  N.  H.  448. 
58  Am.  Dec.  854.  True,  the  courts  have  held 
that  the  common  taw  was  changed  In  that 
respect  by  statute  (7  Geo.  IT,  c.  64,  i  9),  adopt- 
ed in  this  country  by  most  of  the  states,  in- 
cluding Louisiana  (section  105S,  Rev.  St; 
Arch.  Grim.  Proc.  and  PL  [Waterman's  Notes, 
eth  Ed.]  p.  16;  12  Cyc.  238);  but  that  at&t- 
ate  stands  In  opposition  to  article  9  of  the 
Constitution  of  this  state,  according  to  which 
"Trials  ahall  take  place  In  the  parish  in  which 
the  offenae  was  committed."  It  can  therfr 
fore  have  no  operation.  For  the  same  rea- 
son ttM  statute  whldi  gives  Jurtsdictlonr  over 
erimes  cammitted  within  100  yards  of  the 
boondary  ct  the  parith  for  which  the  trial 
eonrt  la  sitting  has  been  hold  to  be  nulL 
8tat»  T.  Montgomery,  IIB  La.  IBS,  88  South. 
940.  It  la  weU  settled  that  the  situs  of  the 
crime  of  aeeoisory  bebm  the  fact  is  the 
place  where  the  acts  of  counseling  and  pro- 
emtag  were  done^   12  208. 

BUI  of  exception  No.  21,  reads: 

"B«  It  known  and  remembered  that,  on  the 
trial  of  the  above  case,  the  state  bad  lotrodnced 
one  Walter  Averett,  who  had  testified  that, 
«a  tht  night  before  the  killing  of  tbs  deceased, 


about  dark,  he  had  beard  the  defendant  at  the 
Uttle  River  depot  say  to  and  urge  one  Avery 
BlouDt  and  Oaffleld  Klachen  to  murder  the  de- 
ceased (and  this  was  the  only  witness  who  tes- 
tified to  anything  said  by  the  defendant  tiiat 
might  be  construed  as  counseling  or  consenting 
to  the  mnrder  of  the  deceased). 

"Now,  be  it  remembered  that,  on  behalf  of  tiie 
defendant,  a  witness,  Elmour  Stewart,  did  tes- 
tify, and  the  wife  of  the  said  witness,  Mrs.  Bl- 
mour  Stewart,  did  testify,  that  at  tbe  time 
(about  dai^)  the  said  witness  Walter  Averett 
had  sworn  be  beard  tbe  defendant  nrae  and 
counsel  Avery  Blount  and  Garfield  Kincben  to 
kill  and  munler  the  deceased,  the  said  Walter 
Averett  was  not  at  tbe  place — 1.  e.,  the  little 
River  depot— where  he  claimed  to  nave  heard 
the  defendant  so  urge  the  death  of  the  deceased, 
but  he,  the  said  Walter  Averett  was  at  his 
(Walter  Averett's)  house,  at  least  a  mile  distant 
from  the  said  depot ;  that  they  reached  the  said 
house  a  little  after  sundown,  about  dark;  that 
Walter  Averett  was  there  when  they  arnved: 
that  they  remained  until  half  past  9  or  10 
o'clock;  that  Walter  Averett  was  there  all  the 
time  they  were  there. 

"And  be  it  further  remembered,  that  after 
the  defendant  had  ctosed  his  ease,  the  state  of- 
fered in  rebuttal  the  witness  Bob  Rogers,  who 
bad  not  previously  testified  In  the  oase,  and  who 
testified  that  on  the  day  In  question  (after 
sundown),  he,  the  witness,  was  with  Elmour 
Stewart  at  least  half  a  mile  from  Walter  Aver- 
ett's bouse;  that  when  BImour  Stewart  left 
him,  it  was  too  dark  for  him  (Rogers)  to  see  to 
load  his  wagon ;  that  Elmour  Stewart  left  walk- 
ing and  had  no  hone. 

"And  be  it  remembered  ^t,  for  the  purpose 
of  impeachiuK  this  witness,  counsel  for  the  de- 
fendant  asked  this  witness  on  cross-examina- 
tion if  the  witness  had  not  stated  the  evening 
before  be  testified,  in  a  conversation  with  the  de- 
fendant Kincben,  In  the  presence  of  W.  B. 
Kemp  and  T.  P.  Slnu  at  the  parish  Jail,  that  he 
(tbe  witness)  did  not  know  wby  be  had  been 
summoned  ;  that  It  was  about  Elmour  Stewart, 
but  that  Elmour  Stewart  left  falm  (tbe  witness) 
in  plenty  time  to  reach  Walter  Averett's  boose 
before  sundown.  And  tbe  witness  answered  'No' 
to  tbe  question,  and  denied  he  had  ever  made 
euch  a  statement 

"Now,  be  It  further  remembered  that,  after  tbe 
state  had  dosed  its  case,  the  defendant,  through 
his  counsel,  offered  to  contradict  tbis  witness 
Rob  Rogers,  and  tendered  W.  B.  Kemp  and  T. 
P.  Sims  as  witnesses  to  that  effect,  and  to  tes- 
tify that  Rogers  did  make  tbe  statement  at  the 
time  and  place  set  forth  In  the  question— that 
he  did  not  know  wby  he  bad  been  summonod, 
that  it  was  about  Elmour  Stewart,  but  that  El- 
mour Stewart  left  him  in  plenty  of  time  to  reach 
Walter  Averett's  house  before  sundown.  And 
the  court  refused  to  admit  this  testimony  and  to 
permit  (he  witness  for  the  deftaidant  to  be 
sworn. 

"And  the  defendant  makes  the  stenographic 
notes  taken  at  the  time,  and  the  reasons  of  the 
court  contained  in  said  notes,  a  part  of  this  bill. 

"And  after  tendering  this  bill  to  tbe  district 
attorney  for  Inspection,  the  defendant  now  hands 
it  to  the  court  to  be  signed." 

"At  the  request  of  Mr.  Cbandler  O.  Lusen- 
berg,  one  of  the  counsel  for  defendant,  I  permit- 
ted this  document  to  be  filed  on  November  20, 
1009.  Upon  examination  It  seems  to  have  been 
filed  November  20th,  at  which  time  1  was  In 
tlie  parish  of  Uvingston,  holding  a  session  of 
the  court  Mr.  Luzenberg  waa  not  of  counsel 
or  present  at  tbe  trial,  and  appeared  first  at  tbe 
argument  of  the  motion  for  a  new  trial.  No 
such  bill  as  this  was  reserved  at  tbe  time.  Tbe 
bill  No.  21  which  I  have  signed  this  day,  bear- 
ing date  Monday,  November  15th,  at  its  cap- 
tion, represents  all  that  trensplred.  It  will  be 
observed  that  the  district  attorney  has  Indorsed 
on  this  paper  the  words  *Tliia  document  does 
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not  bdonf  In  the  nooxd,*  and  hu  ilgnid  uld 

docoment  officially. 

"RobL  8.  BU1%  Dbtriet  JndfBb 
"DoQember  9,  180a" 

"inied  November  20,  ja(». 

"A-  R.  LewisToierk  of  Court." 
Indonement: 
*^o.  21. 

"TbiB  doeoinent  doe*  not  belong  in  record." 

The  docnmuit  made  part  of  Uils  Ull  reads 
as  follows: 

"Stat*  of  Louisiana  T.  Ben.  Kincben.  1,619. 
"Mb.  ai. 

'  ^Bc  H  knewB  and- remecaberEd-os— tha-triai 
eg-ebc-abo*e  entieied  and^BBibtwd  eaae  the  M 
laminit  twiBBpiwd.  (N.  B.  Then  eraanres  ap- 
pear in  the  original.) 

"Mr.  Sims:  The  state  haTing  dosed  its  rebut- 
tal testimony,  the  defeoi3ant  now  offers  to  intro- 
duce tbe  testimony  of  Robert  Holton,  whom 
the  court  has  called,  and  who  is  absent,  and 
W.  B.  Kemp,  Thomas  P.  Sims,  Mr.  A.  B.  Lew- 
is, clerk  of  tbe  court ;  and  tbe  record,  conreying 
Walter  Averett's  property  to  a  man  by  the  name 
of  W.  W.  SnIliTan,  for  the  purpose  of  attacking 
the  credibility  and  impeachtog  the  testlmoBy  of 
Waiter  Averett  In  rebuttal;  and  the' testimony 
of  Rob  Bogera,  offered  in  rebuttal;  and  the 
testimony  of  W.  W.  Sullivan,  offered  in  rebut- 
tal ;  also  for  the  purpose  of  attaciiing  tbe  credi- 
Mlity  and  tmpeaoiiag  the  testimony  of  Henry 
AveretL  who  was  sworn  by  tbe  state  in  rebut- 
tal ;  also  Will  Reed,  whose  testimony  we  ex- 
pect to  Impeach,  and  also  to  impeach  and  con- 
tradict the  testimony  <rf  W.  W.  SulUvan,  who 
was  sworn  by  the  state,  In  rebuttal.  We  now 
tender  tfaese  witnesses,  and  ask  the  oonrtfa  per- 
misf!ion  to  swear  them  Iwfore  tbe  jurr. 

"liy  the  Court:  The  court  refuses  the  request, 
and  rules  that  the  defendant  is  not  entitled  to 
put  on  testimony,  aa  the  state  closed  entirely, 
under  the  circumstances  of  Uiis  case,  and  for 
tbe  reasons  to  be  fully  set  forth  in  the  court's 
per  curiam.  This  note,  and  all  the  testimony 
set  out  to  he  introduced,  and  statement  of  the 
court  have  been  taken  out  of  tbe  presence  of 
the  jury. 

"Bv  the  Court:  The  court  now  states  that  this 
case  oas  Iwen  on  trial  since  Wednesday,  Novem- 
ber 3,  1909;  that  the  state  dosed  on  Monday 
following,  which  was  the  8tb:  tbe  defendant 
then  bad  numerous  witnesses,  and  occupied  the 
time  of  tbe  court  until  Saturday,  November 
13tb,  at  about  11:80  o'clock  a.  m.,  that  these 
matters  upon  which  the  defendant  now  desires 
to  offer  testimony  were  all  brought  out  on  the 
direct  examination  and  cross-examination  of  the 
witnesses  of  tbe  defendant,  and  that  only  rebut- 
tal testimony  by  tbe  state  has  l>een  permitted  to 
be  offered ;  that  no  objection  has  been  made  by 
tbe  defense  to  any  testimony  offered  by  the 
state  In  rebuttal,  on  the  ground  that  it  was  not 
in  rebuttal  of  the  testimony  offered  by  the  de- 
fendant 

"Mr.  Sims:  The  defendant  now  excepta  to 
tbe  ruling  of  the  court,  and  asks  the  court's  per- 
mission to  Incorporate  in  hia  bill  of  exception 
the  date  of  the  summons  issued  to  W.  W.  Bnlli- 
van,  Dade  Stevens,  and  Henry  Averett. 

"By  tbe  Court:  If  you  desire  it  tbe  court  per- 
mits It  to  go  in  as  to  the  witness  named  by  you. 

"By  the  Court:  Let  the  dates  on  those  sum- 
monses named  by  the  defendant  lie  made  part  of 
the  bill  of  exceptions,  or  let  certified  copies  of 
the  original  summons,  with  tbe  date  of  issuance 
thereon  and  the  name  of  tbe  witnesses,  be  at- 
tached to  and  made  a  part  of  this  bill." 

The  trial  judge  was  aader  the  impression 
that  the  bill  of  exertion  set  forth  In  the 
first  of  the  foregoing  dommenta  had  not  been 
reserved,  and  that  the  said  document  had  not 
been  pr^mred  and  filed  at  the  same  time  as 


the  other  bills  of  exceptions  In  tbe  ease,  and 
that  it  was  tbe  second  and  not  0w  first  of 
these  two  doeomeots  which  oonstttnted  de- 
fendant's bill  of  exertion  <m  the  j^tOnt  In 
qnestifm;  and  that  tbe  first  of  these  docu- 
ments was  subsequently  gotten  up  by  an  aft 
erthought 

In  all  this,  our  Brother  was  manifestly 
laboring  under  a  mlsapprefaenslon.  The  bill 
was  duly  reserved,  as  the  stenographer's 
notes,  made  part  of  It,  show;  and  the  date  of 
the  filing  of  said  first  document  sbpws  that  It 
was  prepared  and  filed  at  the  same  time  as 
all  the  other  very  numerous  bills  of  the  de- 
fendant In  the  case  of  State  v.  Miller,  61 
South.  190,  cited  by  the  state,  the  record  did 
not  show,  as  it  does  In  thla  instant  case,  that 
a  bill  had  been  reserved,  and  that  the  Judge 
was  mistaken  in  tbe  statement  contained.  In 
his  per  curiam. 

We  think  it  is  equally  dear  Oat  the  ex- 
duslon  of  said  evidence  was  error;  and  since 
Ito  effect  If  believed  by  the  Jury,  would  have 
been  to  discredit  the  witness  who  bad  discred- 
ited the  witnesses  whom  def radant  had  offer- 
ed for  the  purpose  of  contradicting  and  im- 
peaching the  sole  witness  by  whom  It  la  con- 
tended the  defendant  had  been  directly  cuh 
nected  with  the  crime,  we  think  the  error  !■ 
prejudicial  and  vitiates  the  verdict 

Bill  of  exception  No.  12  has  reference  to 
evidence  which  the  state  was  allowed  to  In- 
troduce In  rebuttal  toncliing  the  killing  of 
one  Joe  Averett  by  the  def^dant  The  Judgs 
says  In  his  per  curiam: 

"Ben  Kincben,  while  on  the  stand  in  his  own 
behalf,  testified  that  on  January  19th  he  shot 
John  and  Walter  Averett  and  killed  Joe  Av- 
erett ;  that  Joe  Averett  struck  bim  with  a  spade 
first,  and  then  be  shot  Joe  Averett:  and  th»t 
John,  about  tbe  same  time,  struck  olm  with  * 
sboveL  The  evidence  objected  to  ssenwd  to  ma 
to  be  rebuttal." 

Accepting  the  Judge's  statement  of  the  mat- 
ter, as  we  must  do,  the  ruling  was  correct. 

The  defendant  next  complains  that  he  was 
not  allowed  to  prove  that,  on  tbe  day  of  tbe 
murder,  he  had  said  to  Qarfleld  Klnchen  tiiat 
be  (defendant)  did  not  wl^  any  of  tbe  Bre- 
iands  or  Averetts,  or  any  of  their  kindred, 
harmed.  The  purpose  was  to  show  that  tbe 
defendant  bad  repented,  and  bad  counter^ 
manded  tbe  counsels  theretofore  given  by 
him.  Tbe  evidence  was  ruled  out  as  l>elns 
a  mere  selfHwrvlng  declaration.  And  13ie  ar^ 
gument  is  now  made  In  behalf  of  tbe  stmtft 
that  repentance  and  countermand  presupposes 
an  admission  of  the  counseling  and  procur* 
ing,  whereas  tbe  defendant  In  thla  case  d» 
niee  tliat  he  had  any  connection  whatever 
with  the  crime.  We'  agree  with  the  view  tbat 
a  defendant  cannot  be  allowed  to  occupy  tbe 
inconsistent  position,  as  the  defendant  in 
this  case  attempta  to  do,  of  denying  the  pro- 
curement and  at  the  same  time  contending 
that  he  repented  and  countermanded  It  And, 
In  the  second  place,  even  if  such  paltering 
were  allowable,  the  charge  against  the  de- 
fendant Is,  and  tbe  evidence  show^  tbat  Cb* 
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crime  wu  commlttod  by  two  men— Oarfleia 
Kincb^  and  ATery  Blount — and  that  both  of 
tbem,  If  either,  had  heen  ooanseled  and  In- 
cited by  defendant  to  commit  the  crime.  Un- 
der these  circumstances,  of  what  avail  could 
It  be  to  defendant  to  show  that  he  had  coun- 
termanded his  order  with  one  <tf  these  two 
men,  unless  he  at  the  same  time  offered  to 
show  that  he  also  countermanded  It  with  the 
other  man?  Aud,  moreover,  this  pn^ered 
evidence  impresses  us^  as  It  did  the  trial 
Judge,  as  being  more  in  the  nature  of  a  sfelf- 
servlng  declaration  than  a  bona  flde  counter- 
mand. True,  the  evidence  might  tend  to  dis- 
cnlpate  the  defendant  by  showing  absence  of 
malice  on  his  part,  but  it  is  not  for  that  rea- 
son any  the  less  a  self-wrvlng  declaration, 
and  Inadmissible. 

"Self-serviag  declarations  are  ezcloded  not 
because  they  might  never  contribute  to  the  as- 
certainment of  the  truth,  but  because,  if  re- 
ceived, they  would  most  commonly  conpist  of 
falsehoods  bbricated  for  the  occaaloiL"  12  Cyc 
427. 

Judgment  and  verdict  set  aside,  and  case 
remanded  to  be  proceeded  with  accradlng  to 
law. 

MONROB,  J.  I  concur  In  the  decree,  bat 
dissent  from  the  views  expressed  In  tbe  otfti^ 
km  on  the  last  bill  considoed. 

On  Appllcatlcm  for  Behearlns. 

LANI),  3.  The  recOTd  In  this  cause  has 
been  oonfased  bar  th9  Indu^on  of  two  bills 
of  exception  covering  the  same  salided>niat- 
ter,  and  bearing  the  number  *'2V*  For  con- 
vmlence  we  shall  deslgiiate  the  bill  first  filed 
as  Ko.  1,  and  tbe  other  Na  2,  and  for  tbe 
porpoaea  of  the  dlscusidon  shall  give  to  No. 
2  no  force  or  tfect,  except  as  to  tbe  facts 
therein  admlted  by  tbe  trial  Judge. 

It  appean  from  the  recitals  of  bill  No.  1 
that  wben  tbe  proeecntlon  dosed  in  rebuttal 
tbe  defendant  offered  several  witnesses  to  im- 
peadt  die  testlmoay  and  credibility  of  Walter 
Averett.  Bob  Rogers.  W.  W.  Sullivan.  Henry 
Averett,  and  William  Reed,  all  sworn  In  re- 
battal  in  behalf  of  tbe  prosecution ;  that  the 
erldeuce  of  tiw  witnessee  so  tendered  by  the 
defendant  was  ruled  out  by  the  trial  judge 
because  the  state  had  closed  Its  case.  In  the 
p«  enrlam  <rf  blU  No.  2,  the  trial  Judge 
statoa  tbat  bill  No.  1— 

"truly  represents  all  that  occurred  at  the  trial, 
except  that,  while  on  the  stand  witness  Robert 
BKcra  was  asked  U  on  tbe  day  previoos  at  the 
jauln  Amite  City.  La.,  be  did  not  make  state- 
ment to  Ben  Kincnen  In  the  presence  of  his  at- 
torneys, W.  B.  Kemp  and  HiomaB  P.  Sims,  at 
variance  with  bis  sworn  statements  on  tbe  wit- 
ness stand,  to  which  he  answered  In  the  nega- 
tive" 

The  trial  Judge  adds  tbat  at  the  time 
Rogers  was  not  put  on  his  guard  tbat  the 
defoidant  would  contradict  him,  nor  was  any 
notice  given  to  the  Judge  of  defendant's  Inten- 
tion to  offer  snrrebnttal  testlmcmy. 


That  the  testimony  offered  by  tbe  defoid- 
ant  to  impeach  the  credibility  of  Rogers,  who 
had  testified  In  t&var  of  the  prosecution  in 
rebuttal,  on  a  material  point,  was  pertinent 
and  rtievant  Is  not  disputed. 

Hie  result  Is  that  the  trial  Judge  refused  to 
permit  the  defendant  to  Imprach  a  material 
witness  for  the  prosecution  testifying  for  the 
first  time  In  the  cause  in  rebuttal  of  evl-:  , 
dence  adduced  by  tbe  defendant 

We  cannot  approve  a  ruling  which  would 
In  every  criminal  case  leave  It  discretionary 
with  the  trial  Judge  to  refuse  to  permit  the 
accused  to  Impeach  the  witnesses  for  the 
prosecution  called  to  rebut  the  evidence  ad- 
duced in  behalf  of  the  defendant 

It  Is  the  duty  of  this  court  to  see  that  ev- 
ery person  accused  of  crime  shall  not  he  de- 
prived of  the  legal  right  to  Introduce  relevant 
evidence  in  his  defense. 

It  Is  therefore  ordered  that  the  application 
for  a  r^earlug  be  refused. 


CHENAUUT  V.  W.  T.  ADAMS  MACB.  CO. 

(No.  14,550.) 

(Soprwne  Court  of^^U^sslppL    April  25, 

1.  ExcBFTiona,  BiLt.  or  (|  40*}— Stenooba.- 
pHEB's  Notes  — TiMB  TO  File— Statutes— 

CONOTRUCTION. 

Code  1800,  {  797,  reqaires  the  ateaogra- 
pher's  notes  to  be  filed  within  90  days  from 
the  end  of  the  term.  Section  4790  makes  It 
the  duty  of  the  stenographer,  on  demand  of 
either  party,  within  20  days  from  the  conclu- 
sion of  tbe  trial  or  from  the  time  of  demand,  to 
transciibe  the  notes  and  file  them  with  tbe 
clerk.  Section  4791  provides  tbat  the  judge 
may  grant  a  reasonable  extenirion  of  time  In 
which  tbe  stenognpher  shall  make  out  and  file 
the  notes.  Eeld,  that  sections  4790.  4791,  re- 
late wbolty  to  the  duties  of  the  stenographer, 
and  not  to  tbe  duty  of  the  parties  to  tbe  action,  . 
and  where  the  court  allowed  90  days  for  the  ■ 
filing  of  tbe  stenoKrapher*B  notes,  and  before 
that  time  had  expired  allowed  20  days  addi- 
tional, and  tbe  notes  were  not  Bled  until  after 
00  days  bad  elapsed  fnnn  the  adjournment,  they 
were  filed  too  late. 

Note^For  other  casss,  see  Kxceptions, 

of.  Dee.  Dig.  I  40.*} 

2.  CxcEpnons,  Bixx  ov  (1  42*V— Stbhoou- 
fher's  Notbs— Tiuk  to  Pilb— Ihdobsuibnt 
—Right  to  Object— Waivxb. 

An  Indorsement  np<m  a  stenographer's 
notes,  to  tbe  effect  tbat  tbe  moving  partj  s  at- 
tomev  had  carefully  examined  the  notes  and 
found  them  correct  was  not  an  agreement  that 
the  notes  could  be  filed  out  of  time,  and  did 
not  refer  to  a  waiver  of  the  to  object  to 
tbe  filing  of  tlie  notes. 

iEA  Note;— For  other  eases,  see  Bxeeptians, 
11  of.  Dee.  Dig.  I  42.*I 

Action  between  C  H.  Chenault  and  tbe  W. 
T.  Adams  Machine  Company.  From  the 
Judgment,  Chenault  appeals.  Heard  on  mo- 
tion to  Btrlh;e  out  the  stenographer's  notes, 
because  filed  after  the  time  allowed  law. 
Motion  sustained. 


•For  Mker  casss  sss  sum  tspls  and  saotlsn  NUMBKl  la  Des.  ft  Am.  Diss.  1M7  to  datt,  A  Rapertsr  Xadstes 
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(Mlas. 


Lo<kett  &  Onyton,  for  tbe  motlUL  How- 
era,  netcher  &  Whitfield,  opposed. 

HAYES,  O.  J.  niere  la  a  mothm  filed.  In 
tbla  caa»  to  strike  ont  tbe  stenographer's 
notes,  because  filed  «fter  the  time  allowed  by 
law.  We  maj  say  In  the  outset  that  after 
the  most  carefnl  Inspection  of  this  record  we 
have  failed  to  find  where  the  stenographer's 
notes  were  ever  mariced  "Filed";  but,  since 
coons^  on  both  sides  seem  to  agree  that  the 
notes  were  filed  on  the  27th  day  of  Decembw, 
190B,  we  waive  this  question,  and  consider 
the  case  as  If  tt  appeared  that  the  notes  wwe 
filed  on  above  date. 

'nils  case  seenui  to  have  been  tried  at  the 
S^tember  teem  ot  the  circuit  court  of  Attala 
county  and  the  court  seems  to  have  adjourn- 
ed on  the  23d  or  25th  day  of  Septembw.  If 
the  court  adjourned  on  the  28d  day  of 
tember,  then  It  was  04  days  from  the  date 
of  adjournment  antn  the  notes  were  filed; 
and  If  It  adjourned  on  the  25tta.  tboi  It  was 
92  days  from  the  date  of  adjonrmnent  until 
the  filing  of  the  stenographer's  notes.  In  el- 
thor  case,  If  section  797  of  Code  of  1906  con- 
trols, the  notes  were  not  filed  until  after  the 
ecplration  of  the  maximum  time  allowed  by 
that  section  for  the  filing  of  the  notes.  After 
the  trlnl  of  the  cas^  a  motion  for  a  new  trial 
was  duly  made,  and  In  orerruling  this  motion 
the  court  allowed  90  days  for  the  pri^ratlon 
and  filing  of  the  stenographer's  notes,  which 
action  of  '^e  court  Is  authorized  by  section 
797  of  the  Code.  After  this  was  done,  and 
long  after  the  adjournment  of  the  court,  but 
before  the  expiration  of  the  90  days  already 
allowed,  the  Judge  undertook  to  still  further 
extend  the  time,  and  an  order  was  made  on 
the  20tb  day  of  December,  1009,  allowing  20 
days*  additional  time  for  filing  the  stenog- 
rapher's notes;  the  extension  of  time  to  date 
from  the  expiration  of  the  time  already  al- 
lowed. In  rtiort;  under  the  time  allowed  by 
the  trial  Judge  on  the  overmllng  of  the  mo- 
tion for  a  new  trial,  plus  tbe  time  allowed  by 
the  order  made  on  the  20th  day  of  December 
following,  110  days  are  allowed  tbe  stenog- 
rapher Ik  which  to  transcribe  and  file  the 
notes. 

It  is  claimed  that  section  4791  of  the  Code 
Is  controlling  In  this  case,  and  tbnt  this  sec- 
tion gives  the  Judge  the  power  attempted  to 
be  exercised  liy  him.  In  order  to  properly  un- 
derstand and  construe  section  4791,  It  Is  nec- 
essary to  examine  the  chapter  under  which 
this  section  Is  found,  and  to  keep  in  mind 
the  subject  It  deals  with  and  the  object  In- 
tended to  be  accompllehed  by  It  When  this 
Is  done,  It  will  be  readily  seen  that  there  is 
no  conflict  between  sections  707  and  4701. 
Each  stands  Independent  of  the  other,  and 
eadi  accomplishes,  without  conflict,  tbe  pur^ 
pose  of  its  enactment.  It  cannot  he  doubted 
that  a  time  limit  should  be  fixed  for  the  prep- 
aration and  filing  of  stenofrrapher's  notes 
when  an  appeal  la  taken.   If  there  was  no 


time  limit  for  this,  much  confusion  and  Injus- 
tice would  be  the  result  When  section  707 
Is  examined,  tbere  can  be  little  doubt  but 
that  this  time  limit  Is  fixed,  definitely  and 
beyond  doubt  The  time  limit  Is  fixed  by  sec- 
tion 707  at  60  days  from  the  end  of  the  court, 
if  there  be  no  order  of  the  Judge  giving  fur- 
ther time;  but  tbe  Judge  may  extend  tbe  60 
days  to  90,  under  the  provisions  of  this  stat- 
ute, but  no  longer.  This  section — ^that  Is  to 
say,  section  797— Ib  the  statute  which  flxes 
tlie  limit  of  time  to  control  both  the  Judge, 
tbe  parties,  and  the  stenographer  as  to  what 
time  may  be  allowed  for  filing  stmogn.pbex'B 
notes.  Of  course,  it  is  needless  to  soy  that 
parties  may  agree  among  thansdvee  for  fur- 
ther time;  but  the  Judge  cannot  grant  fur- 
ther time  than  90  days  from  the  end  of  the 
term  as  a  matter  at  official  power.  The  Judge 
derives  his  powm  from  the  statute,  and  the 
exercise  of  the  powera  ai^e  limited  by  It 

In  order  to  understand  section  4791,  let  as 
review,  to  a  limited  extmt,  the  chaptor  under 
whldi  it  is  found  and  the  object  of  the  chap- 
ter. The  diapter  Is  dealing  not  with  the  pro- 
cedure in  reference  to  completing  the  appeal 
by  dealing  with  the  stenograi^er'B  notes. 
This  subject  la  settled  by  section  707.  Tb» 
chapter  under  which  this  section  Is  found  Is 
chapter  185,  and  Its  object  and  purpose  Is 
to  regulate  the  stenographer  hlmselt  The 
purpose  of  the  chaptor  Is  to  iMrovlde  the  man- 
ner of  anralntment  of  tbe  st«iograpber  tOr 
the  court,  prescribe  bis  oath,  fix  the  term  ot 
office,  require  bond,  and  prescribe  his  duties. 
In  Blunt,  the  whole  obtJect  of  this  diapter  Is 
outride  of  any  purpose  sought  to  be  accom- 
pllshed  by  section  707.  When  section  4701  is 
read  In  this  light,  and  construed  In  connef>- 
tlon  with  section  4700,  all  doubt  as  to  tbe 
meaning  of  section  4791  Is  desred  up.  By 
sectltm  4700  It  Is  made  the  duty  of  the  steni^ 
raphw,  on  d«nand  of  either  party,  within  20 
days  from  the  conclQsImi  of  the  trial  or  from 
the  time  of  demand,  to  transcribe  the  notes 
and  certify,  sign,  and  file  with  the  cleric.  Let 
it  be  noted  that  under  this  section  no  provi- 
sion is  made  for  any  «ccnse  on  the  part  of 
tbe  stenograiAer;  but  this  section  peremp- 
torily commands  that  he  transrrihe  and  file 
the  notes  20  days  after  demand.  In  many 
cases  this  mlfCht  be  impoMdble.  Appretiattng 
this  fact  the  Legtalatnre  made  provision  fOr 
the  relief  of  the  stnKwmpher  by  section  4701* 
wherein  It  is  prorlded  that  the  Jndve  may, 
whoi  he  deems  it  proper,  grant  a  rrasonahls 
extoislon  of  the  time  in  whldi  the  stenog- 
rapher shall  make  out  And  file  the  notes. 

This  section  (4791)  Is  dealing  with  the  ste- 
nographer and  his  duties,  and  does  not  in  any 
way  benr  on  the  time  fixed  section  TOT 
fOr  the  filing  of  the  notes.  The  previous  sec- 
tion bus  Just  said  that  the  stenograiAer  shall 
transcribe  the  notes  In  20  dsys  after  d«nantf 
made,  and  section  4701  merely  means  that 
tbe  Judge  may  allow  the  stenographer  longw 
tiian  20  days  if  he  deems  prop«;  but  in  no- 
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cue  can  tbe  Jadse  sllow  tbe  stenographer  a 
longer  time  than  is  fixed  law  as  the  limit 
of  time  for  the  filing  of  the  8teiographer*8 
notes.  The  notes  may  be  transcribed  in  20 
days,  but  neither  party  is  compelled  to  file 
them  QDder  section  707  until  some  time  before 
the  expiration  of  the  time  fixed  by  tliat  sec- 
tion. In  other  words,  suppose  tbe  trial  Judge 
allowed  90  days  under  sectton  707  for  the 
preparation  and  flllng  of  the  stenographer's 
□otes.  and  afterward  a  party  should  demand 
the  Bteno^pher  to  transcribe  the  notes  un- 
d«-  section  4790.  and  the  stenograiAer  should 
do  80  within  20  days  after  adjonrnment  It 
wonid  not  be  necessary  for  the  party  making 
the  demand  and  receiving  the  notes  to  file 
immedintely.  but  he  could  file  at  any  time 
within  the  00  days.  TlUs  clearly  shows  that 
these  aeotlons  are  Independent  and  intended 
to  aoromptlfih  dlfTerCTt  purposes. 

If  the  case  of  Louisville  R.  Co.  Mc- 
Donald. 79  Mlsa.  641,  31  South.  417,  418,  has 
any  bearing  on  tbe  question  In  this  case  at 
all.  It  supports  the  view  of  the  court  ss  ex- 
pressed herein.  In  the  above  case  it  appears 
that  the  court  granted  60  days  for  the  prep- 
aration of  the  stenographer's  notes  at  the' 
time  the  motion  for  a  new  trial  was  made. 
Afterward,  and  before  the  expIrRtlon  of  the 
60  days,  the  court  granted  an  additional  30 
days,  mahlng  ninety  In  all.  This  court  mere- 
ly held  that  the  trial  Judge  had  the  power 
to  extend  the  time  to  90  days,  If  the  addi- 
tional 30  days  was  granted  before  the  ex- 
piration of  the  60-day  period  allowed  in  the 
original  order.  But  this  court  has  never 
held,  under  the  facts  of  this  case,  that  a 
longer  period  than  80  days  may  ever  be 
granted. 

But  It  Is  contended  that  this  motion  should 
be  overruled  at  all  events,  becanse  on  the 
lltb  day  of  January,  1010.  counsel  for  party 
making  the  motion  to  strike  out  made  the 
following  Indorsement  on  the  notes,  to  wit: 
"We  bare  carefully  examined  the  above  notes 
and  find  them  correct  as  amended  and  cor- 
rected toy  us."  We  do  not  think  that  the 
above  agreement  can  be  given  any  other 
meaning  than  the  plain  language  used  au- 
thorizes. It  is  a  statement  that  the  notes 
are  correct,  but  it  Is  not  in  any  sense  an 
agreauent  that  the  notes  may  be  filed  out  of 
time.  The  above  agreemoit  has  no  reference 
to  a  waiver  of  the  right  to  object  to  tbe  fil- 
ing of  tbe  notes  because  the  time  limit  has 
expired.  Tbe  facts  of  this  case  make  it 
dUTerent  from  either  of  the  cases  cited  by 
counsel  In  support  of  their  contention;  that 
is,  the  case  of  Sanders  v.  State,  74  Miss. 
S31.  21  South.  209,  or  State  v.  Spengler,  74 
HIsa.  120.  20  South.  870.  21  South.  4.  The 
motion  in  this  case  addresses  Itself  to  the 
flUng  of  tbe  notes  after  the  time  limit,  not 
to  the  pro|)er  authentication  of  the  notes,  as 
was  the  case  In  both  of  the  above  cases. 

We  do  not  deem  It  necessary  to  furthw 
comment  on  contention  of  conosel  appearing 


against  the  motion,  since  It  is  our  view  that 
the  other  provisions  of  the  statute  relied  on 
by  them  have  no  application  to  this  case. 
It  is  quite  true  that  It  is  provided  under  sec- 
tion 707  that  "if  the  stenographs  should  die, 
resign,  refuse,  or  be  unable  from  any  cause 
to  furnish  a  typewritten  copy  of  his  notes, 
forty  days'  additional  time  shall  be  allowed 
for  tbe  substitution  of  the  bill  of  exceptions," 
etc.  It  is  manifest  that  the  above  clause 
has  DO  application  for  the  reason  that  it 
only  applies  In  a  case  where  It  becomes  nec- 
essary to  make  a  substitution,  and  no  such 
case  is  here  made.  The  stenographer  did  not 
die,  resign,  or  refuse  to  supply  the  notes,  nor 
was  he  unable  to  furnish  ttie  typewritten 
copy;  but,  on  the  contrary,  he  did  furnish 
tbe  copy.  There  was  no  cause  for  substi- 
tation,  and  therefore  this  part  of  the  statute 
does  not  apply.  It  cannot  be  used  for  the 
mere  purpose  of  gaining  more  time  than  Is 
specifically  allowed  by  the  first  part  of  the 
statute.  The  other  and  following  portion  of 
section  797,  which  provides  that  "In  case  of 
the  death  of  the  stenographer  before  filing 
a  copy  of  the  notes  of  tbe  evidence  and  pro- 
ceedings In  any  case,  or  of  his  failure  to  file 
the  same  within  forty  days  after  the  end  of 
the  term  of  the  court,  or  within  any  extend- 
ed time,  the  party  taking  the  appeal  may 
within  forty  days  after  the  forty,  sixty,  nine- 
ty, or  other  extended  time,  prepare  and  pre- 
sent to  the  Judge  a  bill  of  exceptions,"  etc., 
applies  only  in  case  of  the  death  of  the  ste- 
nographer, and  Is  not  In  point  here. 

The  motion  Is  sustained,  and  stenogra- 
pher's notes  ordered  stricken  from  the  rec- 
ord. 


BUTLER  V.  STATE.    (No.  14,459.) 
(Supreme  Court  of  MisslBaippl.    May  2,  1010.) 

Appeal  from  Circuit  Court,  Perry  County; 
W.  H.  Cook.  Judge. 

Peter  Butler  was  convicted  of  Eoanslaughter, 
and  appeals.  Affirmed. 

Geo.  Butler,  Asst.  Atty.  Qen.,  for  tlie  State. 

FEB  CUBIAM.  Affirmed. 


MOBILE,  J.  ft  ET.  a  B.  00.  et  aL  t.  STATB 
ex  reL  STIRLING,  Atty.  Oen. 
(No.  14.207.) 
(Supreme  Court  of  MtsslsBlivi*   May  2,  lOlOi} 

Appeal  from  Chancery  Court,  Pontotoc  Ooon- 
ty ;  J.  Q.  Robbins,  Chancellor. 

Action  by  the  State,  on  tbe  relation  of  J.  B. 
Stirling,  Attorney  General,  against  the  Mobile, 
Jackdon  ft  Kansas  City  Railroad  Company  and 
the  Gulf  ft  Chicago  Railroad  Company.  From 
an  order  finding  aefoidants  guilty  of  contempt 
of  court,  and  Imposing  a  fine,  they  appeal.  At- 
firmed. 

Flowen,  Fietdier  ft  Whitfield,  for  amwllants. 
S.  S.  Hudson,  Atty.  Gen.,  and  Frank  fiobersoD, 

for  appellee. 

PER  CURIAM,  Affirmed. 
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02  BOnTHBBN  BBPORTflOB* 


(Miss. 


MBBOHANTS*  ft  PliANTSBS'  BANK  T. 
KKayiN.  (No.  14,064.) 

(Snpnme  Court  of  MlMlsrippL   Hay  2,  l&ia) 

Appeal  from  Olrcnit  Court,  Covington  Good- 


Appeal  m>m  Ulrcnit  Uon 
tj:  B.  L.  Bullard,  Judge. 
Action  between  the  Mei 


[erchants*  ft  Planters' 
Bank  and  M.  W.  Kervin.  From  Ui«  judgment, 
tbe  bank  appeals.  Affirmed. 

M.  U.  Mouuger  and  J.  A.  Banuay,  for  ap- 
pellant Mcintosh  Broa,,  for  appellea. 

PER  CURIAM.  Affirmed. 


CLINTON  et  aL  t.  STATB.   (No.  14.444.) 
(Supreme  Court  Of  M isBlaslppL   May  2;  1910.) 

Appeal  from  Clrcait  Coart,  Forrest  County; 
W.  H.  Cook.  Jodi^ 

Eugene  Cunton  and  George  Dlckena  were  con* 
Tlcted  of  grand  larceny,  and  appeaL  Affirmed. 

ellanta.   Carl  Fox, 
itate. 


J.  T.  Qarraway,  for  aimel 
Aaet  Atty.  Gen.,  for  the  Stat 


FEB  GOBIAM.  Affirmed. 


TATB  r.  8T0CESTIIJ«  et  al  (No.  14,S35.) 
(Supreme  Court  of  MissiisippL   May  2^  19ia) 

Appeal  from  Cbancerr  Court,  Peari  Biver 
Comity;  T.  A.  Wood,  Ghaucellor. 

Action  between  Morris  A.  Tate  and  George 
W.  StDckstill  and  otbens.  Viom  Ou  Judgment, 
Tate  appeala  Affirmed. 


Huddleston.  Tallnr  ft  l^rier,  tor  appellant 
Gex  ft  Harrlaiwi  waA  W.  "W.  StidBitlll,  for  ay- 
peUeea. 

PBB  OUBIAM.  Affirmed. 


WABMAGK  T.  PBUDEN.    (No.  H470l) 
(Supreme  Court  of  MbnadppL   May  2,  1910) 
Appeal  from  Circuit  Court;  Taaoo  GouSity; 


W.  H.  Potter,  Judge. 

Action  between  William  Warmac^  and  W.  T. 
Pmden.  From  the  Judgment,  Waxmack  appeals 
Affirmed. 


Holme*  ft  Holmes 
Brown,  tor  mpeUae^ 


tor  appdlant.    B.  lb 


PKB  CUBXAM.  Affirmed. 


POSTAL  TELE6BAPH  CABLRI  00.  T. 
WILLIS.  (No.  14,402^ 
(Snpvame  Court  of  MlaifMippL  May  2,  191A| 

Appeal  from  Circuit  Court,  Hinds  Conn^; 
W.  H.  Potter,  Judge. 

Action  between  Flt^d  Wills  and  the  Postal 
Telmaph  Cable  Company.  From  the  Judgment^ 
the  Cable  Company  appeals.  Affirmed. 

Set,  also,  83  Mfss.  &40;  47  South.  880. 

W.  R.  Harper,  fm  i^eUaiit.    WatUu  A 

Watklns,  for  appellee. 

PER  O0RIAM.  AOraied. 
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HARBT  T.  FLORIDA  BAST  COAST  HOTEL 
CO. 

(Supreme  Court  of  Florida,  DWislon  A.  May 
6,  1910;) 

(SyJtabiu  by  the  Court.) 
1.  Appeal  and  Ebbob  (8  1004*)  —  Review  — 

Pebsonai,  Injubies— Auoont  of  Dahaoes. 
Compensatory  damages  may  be  recovered 
from  the  n^ligeot  party  for  persoaal  Injuries 
and  physical  pain  suffered,  as  well  as  for  ex- 
penses and  losses  incurred  by  another  as  a  proxi- 
mate result  of  a.  negligent  injury.  Expenses 
and  losBes  may  be  capable  of  reasonably  certain 
ascertainment,  bat  jwrsonal  Injaries  and  phy- 
sical pain  cannot  be  measured  by  any  standard 
of  pecaniary  value;  and  the  law  makes  it  the 
province  of  the  jury  to  ascertain  the  amount  of 
damages  to  be  awarded  in  the  latter  classes  of 
cases,  subject  to  such  powers  of  review  as  are 
kaown  to  the  law  to  prevent  abuses  of  the  dis- 
cretion given  to  jarfes. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dif.  H  3944-3M7;   Dee.  Dig.  1 

loot*] 

3.  Appbai.  AiTD  Abrob  Q  lOM*)  —  RirXKW  — 

PEBSOHAI.  iKJUBnES— Davaoes. 

The  amount  of  damages  awarded  by  a  jury 
Is  within  their  peculiar  province,  and  will  not 
ordinarily  be  di8turi}ed  by  the  trial  court  or  by 
an  appelLatie  court  on  the  ground  that  the  dam- 
ages allowed  are  too  small,  where  there  is  l^al 
evidence  to  support  the  finding,  unless  it  clearly 
appears  that  some  rale  of  law  has  been  vio- 
lated, or  that  the  jury  were  not  governed  by  the 
eridoice  in  fixing  the  amount  of  the  damages 
allowed.  But  the  trial  court  or  the  appellate 
court  may  ordinarily  Interfere  to  prevent  in- 
justice that  would  otherwise  be  done  through 
an  abase  of  the  proper  discretion  of  the  Jury  in 
the  particolar  case. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  8M4.^7;  Dec  Dig.  | 
10(M.«] 

8.  Appeal  and  Bbbob  (8  1004*)  —  Review — 
Pebsonal  Injubie»— Dahaoes. 

Conceding  that  in  appropriate  proceedings 
the  aniellate  court  may  review  qaestions  of  the 
inadequacy  of  comp^satory  damages  awarded 
In  actions  ex  delicto  where  the  inadequacy  re- 
lates only  to  personal  injury  and  physical  pain, 
it  does  not  appear  from  the  evidence  that  the 
jnrr  as  reasonable  men  could  not  have  fairly 
pisced  upon  the  injury  and  suffering  shown  the 
compensajting  value  stated  in  the  finding  and 
iudgmenL 

[Ed.  Note.— For  other  cases,  see  Appeal  end 
Error.  Cent.  Dig.  H  3M4-3917:  Dee.  Dig.  | 
10Ol.«] 

Hodca,  J.,  dlnutlng. 

Errw  to  dtenit  Oirart,  Duval  Oonntr;  R* 
IL  Call,  Jndga 

Action  by  lEarle  Barby  against  tbe  Florida 
Gaat  Ooaat  Hotd  Compel^.  Jndgmait  for 
plaintiff  tct  Um  than  the  amoimt  claimed* 
and  she  brings  error.  Affirmed. 

Bryan  A  Bryan  and  G.  B.  Davis,  for  plain- 
tiff In  error.  Ea7i  Doggett  A  SmMh,  for  de- 
fendant In  error 


WHITFIELD,  O.  J.  A  writ  Of  error  waB 
taken  by  ttie  plaintiff  beUnr  to  a  Jtidgment 
awarding  her  damage*  for  personal  injory 


and  expenses  caused  by  defendant's  negli- 
gence ;  and  the  sole  question  presented  Is  tbe 
Inadequacy  of  the  damages  awarded.  The 
bill  of  exceptions  contains  a  portion  of  the 
evidence  adduced  at  the  hearing,  and  tbe 
trial  Judge  states  in  the  bill  of  exceptions 
that  "there  was  no  other  evidence  as  to  the 
measure  of  damages." 

Special  rule  1  of  the  Supreme  Court  rules 
(37  South,  x)  provides  that,  "unless  It  shall 
be  necessary  to  insert"  In  the  bill  of  excep- 
tions all  the  evidence  Introduced  at  the  trial 
"to  enable  the  plaintiff  In  error  to  have  re- 
viewed some  ground  relied  on  for  reversal 
in  the  assignment  of  errors.  It  shall  not  be 
necessary  to  Insert  In  such  bill  of  exceptions 
all  the  evidence  introduced  at  the  trial,  but 
only  so  much  and  such  parts  thereof  as  Is 
necessary  to  enable  tbe  appellate  court  to 
properly  review  the  rulings  of  the  trial  court 
mentioned  In  the  assignment  of  errors."  As 
only  compensatory  damages  were  sought  in 
this  action,  the  evidence  as  to  the  circum- 
stances under  which  the  Injury  was  received, 
or  as  to  any  other  feature  of  the  case,  does 
not  appear  to  be  essential  In  determining  the 
Inadequacy  of  the  damages,  and  tbe  state- 
ment of  the  trial  Judge  In.  verifying  the  evi- 
dence contained  in  the  bill  of  exceptions  that 
"there  was  no  other  evidence  as  to  the  mea- 
sure of  damages"  sufflclenOy  indicates  that 
the  bill  of  exceptions  contains  "so  much  and 
such  parts"  of  the  evidence  "as  is  necessary 
to  enable  the  appellate  court  to  properly  re- 
view" the  amount  of  damages  awarded. 

Compensatory  damages  may  be  recovered 
from  the  n^llgent  party  for  personal  inju- 
ries and  physical  pain  suffered  as  well  as  for 
expenses  and  losses  Incurred  by  another  as  a 
proximate  result  of  a  negligent  Injury.  Ex- 
penses and  losses  may  be  capable  of  reasona- 
bly certain  ascertainment,  but  personal  Inju- 
ries and  physical  pain  cannot  be  measured 
by  any  standard  of  pecuniary  value;  and 
the  law  makes  It  the  province  of  the  Jury  to 
ascertain  the  amount  of  damages  to  be  award- 
ed In  the  latter  classes  of  cases,  subject  to 
such  powers  of  review  as  are  known  to  tiie 
law  to  prevent  abuses  of  the  discretion  given 
to  Juries.  The  amount  of  damages  awarded 
by  a  Jury  is  within  their  i>ecullar  province, 
and  will  not  ordinarily  be  disturbed  by  the 
trial  court  or  by  an  appellate  court  on  the 
ground  that  the  damages  allowed  are  too 
small  where  there  Is  1^1  evidence  to  sup- 
port tbe  finding,  unless  it  clearly  appears 
that  some  rule  of  law  has  been  violated,  or 
that  the  Jury  were  not  governed  by  the  evi- 
dence In  fixing  the  amount  of  the  damages 
allowed.  But  the  trial  court  or  the  appel- 
late court  may  ordinarily  interfere  to  pre- 
vent injustice  that  would  otherwise  be  done 
through  an  abuse  of  the  proper  discretion 
of  tbe  Jury  In  tbe  particular  case.  See  Phil- 
lips T.  London  ft  South  Western  Railway 
Company,  L.  R.  5  Q.  B.  Dir.  78;  Benton  t. 


•For  oUmt  eaaw  sm  sama  tople  sat  ssotira  NUMBBR-ln  Dec.  ft  Am.  Digs.  UOT  to  dsts^  ft  R«port«r  ladexe* 
02  SO.— 13  I 
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Collins,  125  N.  C  S3,  34  S.  E.  242,  47  li.  R. 
A.  88,  and  notes. 

Damages  were  awarded  In  tbe  sum  d 
fSOO.  It  was  shown  wltboat  omtradlctlon 
tliat  the  physician's  bills  Incurred  because 
of  the  Injury  amounted  to  ^6,  which  left 
$264  for  the  personal  Injury  and  physical 
pain. 

Conceding  that,  In  appropriate  proceedings, 
the  appellate  court  may  review  questions  of 
Inadequacy  of  compensatory  damages  award- 
ed in  actions  ex  delicto  where  the  Inadequacy 
nilates  only  to  personal  Injury  and  physical 
pain,  the  evidence  on  which  the  finding  was 
made  will  be  considered.  T^e  plaintiff  fell 
down  the  shaft  of  an  deratdr  at  a  hotel  of 
d^endant  and  was  roidered  almost  nncmi- 
scions  from  the  fall,  had  pains  in  her  aide, 
and  dislocated  her  right  wrist.  As  the  Be^ 
ting  of  tbe  dislocated  bones  of  tbe  wrist  was 
not  succeesful,  she  had  to  undergo  two  opera- 
tions, and  suffered  great  pain  for  six  or 
more  weeks.  The  wrist  became  swolloi, 
stiff,  and  deformed,  while  tiie  hand  was  some- 
what livid,  and  very  painful.  The  necessary 
treatment  of  tbe  Injury  gave  great  pain. 
Good  use  of  the  hand  and  wrist  mlj^t  be  re- 
gained after  one  to  three  years.  The  injury 
Is  probably  a  permanent  one. 

On  this  evidence  could  the  Jury  as  rea- 
sonable men  have  f>ound  a  verdict  of  only 
$2C4  for  the  personal  Injury  and  i^ysical 
suffering  shown?  Does  the  small  amount  al- 
lowed for  the  Injury  and  pain  shock  the  Ju- 
dicial conscience?  Does  a  fair  consideration 
of  the  evidence  show  clearly  that  the  Jury 
was  Influenced  by  passion,  prejudice,  parti- 
ality, corruption,  or  other  matter  outside  of 
the  evidence?  Does  It  plainly  appear  that 
the  Jury  were  not  governed  by  the  evidence 
In  fixing  the  amount  of  damages  stated  In 
the  verdict?  We  think  not  It  is  the  duty 
of  the  plaintiff  In  error  to  make  the  error  as- 
signed clearly  to  appear.  While  It  is  true 
the  damages  allowed  seem  to  be  rather  small 
for  the  injnry  cwnplalued  of,  yet  the  jury 
who  saw  and  heard  all  the  witnesses  includ- 
ing the  plaintiff,  and  whose  peculiar  province 
it  was  to  ascertain  the  damages  to  be  al- 
lowed, obviously  considered  the  amount  prop- 
er compensation  for  the  injury  and  pain  suf- 
fered by  the  plaintiff,  and  there  Is  nothing  in 
the  evidence  or  in  the  finding  to  clearly  indi- 
cate that  the  Jury  were  not  governed  by  the 
evidence,  or  that  they  abused  their  discre- 
tion In.  rendering  the  verdict  Tlie  only  ex- 
penses proven  are  the  doctor's  bills  as  above. 
Loss  of  earning  capacity  or  the  like  Is  not 
shon'n.  It  does  not  appear  that  reasonable 
men  could  not  have  fairly  placed  upon  the 
injuries  and  suffering  sustained  the  compen- 
sating value  stated  in  the  finding.  See  Fen- 
sacola  Electric  Co.  v.  Bissett  (decided  this 
term)  52  South.  367.  It  must  be  assumed 
that  tbe  trial  judge  properly  charged  the  Ju- 
ry upon  the  elements  of  damage  to  be  consid- 


ered, and  tbe  finding  u  made  has  been  ap- 
proved by  the  trial  court  In  refusing  a  new 
trial  asked  for  tm  the  i^edfle  groands  that 
"the  jury  ignored  tiie  di&rse  of  the  court  as 
to  the  measure  ot  damages,"  and  Qiat  "the 
damages  assessed  are  manifestly  and  dearly 
Inadequate." 

No  reversible  error  has  been  made  to  ap- 
pear, and  tbe  Judgment  Is  affirmed. 

SHAOELEFOBD  and  COCKBELL.  JJ., 
concur. 

TAYLOR  and  PARKHILL,  JJ.,  concur  in 
tlie  opinion.   HOCEER,  J.,  dissents. 


HINSON  V.  STATE. 

(Supreme  Court  of  Florida.    March  4,  1910. 
Headnotes  FUed  May  1^  1910) 

(SvUabUB  bit  th«  Covrt.) 

1.  Witnesses  (|  37*)  —  Gohpbtehot  —  Evi- 
dence or  Reputation.  —  Knowxadoe  op 
Witness. 

While  a  -witness  is  not  competeot  to  testify 
to  the  reputation  of  another  person,  unless  be 
can  Bay  be  believes  he  knows  tbe  general  repu- 
tation of  BQch  person  in  the  community,  ^et  one 
who  has  been  persoDally  acquainted  with  an- 
other for  a  considerable  length  of  time,  and  who 
has  been  in  a  position  where  he  probably  would 
have  heard  that  other's  reputation  talked  about, 
were  it  the  subject  of  comment,  and  who  has 
never  heard  it  questioned,  may  testify  to  tbe 
good  reputation  of  such  persm.  Su<a  a  wit- 
ness may  testify  to  good  reputation  by  saying 
that  he  has  never  heard  anything  said  against 
the  i>erson. 

[Ed.  Note. — For  other  casefi,  see  Witnessra, 
Cent  Dig.  {  84;  Dec.  Dig.  {  37.*] 

2.  Witnesses  (8  268*)— Examination— Caoss- 
Examination  as  to  Soubce  of  Knowucdge. 

The  inquiry  should  be  whether  the  witness 
knows  the  general  re^atation  of  the  person 
whose  character  Is  in  issue  in  the  given  com- 
munity, and  as  to  the  trait  or  quality  in  ques- 
tion. When  tbe  witness  answers  that  ques- 
tion in  tbe  affirmative,  tbe  foundation  for  prov- 
ing what  that  reputation  is  has  been  sufficiently 
laid,  and  the  witness  thns  laying  such  founda- 
tion should  be  permitted  to  go  on  and  testify  as 
to  what  the  reputation  is,  without  being  inter- 
rupted by  a  cross-examination  to  test  the  extent 
and  sources  of  bis  informatioa  as  to  such  char- 
acter. The  proper  practice  In  testing,  by  cross- 
examination,  the  extent  and  sources  ttf  the 
knowledge  or  information  of  such  impearhin? 
witness,  la  to  defer  it  until  tbe  witness  has  been 
turned  over  in  regular  order  for  crosB-«xam- 
ination  in  general  at  the  close  of  tbe  examina- 
tion in  chief. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  S  932;  Dec.  Dig.  %  268.*] 

In  Banc.  Error  to  Criminal  Court  of  Rec- 
ord, Duval  County;  J.  S.  Maxwell,  Judge. 

H.  F.  Illnson  was  convicted  of  grand  lar- 
ceny, and  brings  error.  Berersed. 

Bryan  &  Bryan  and  I;  Ia  Farris,  for  plain- 
tiff in  error.  Park  Trammell,  Atty.  Gen.,  for 
the  State. 


•For  other  cssas  «m  tarns  topic  ud  section  NUHBBR  In  Dec.  *  Am.  Diss.  1MI7  to  dat*.  *  Rcportsr  Indues 
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PASKHIUi,  7.  The  plaintlfl  tn  error  was 
coDTicted  In  the  criminal  court  of  record  for 
Duval  county  of  grand  larceny,  and  allegea 
error. 

G.  W.  RnsseU  testified  that  be  had  known 
the  defendant  about  four  yeara;  E.  N.  Qasqae 
bad  known  him  eight  years;  E.  P.  Douglass, 
city  marshal,  had  known  falm  In  Ja<^sonTille 
since  1889;  and  W.  S.  Seward  had  known 
him  there  eight  or  nine  years  before  bis  ar- 
rest. We  think  these  witnesses  ought  to  have 
been  permitted  to  testify  as  to  general  repu- 
tatiou  of  the  defendant  for  honesty  and  in- 
tegrity In  the  community  where  he  lived  prior 
to  his  arrest  upon  this  charge,  even  though 
they  admitted  that  they  had  never  heard  any 
one  discuss  the  defendant's  reputation  prior 
to  tbat  time. 

A  witness  is  not  competent  to  testify  to 
tbe  reputation  of  another  person,  unless  he 
can  say  that  he  believes  he  knows  the  general 
repntatlon  of  sudi  person  in  the  community. 
While  the  knowledge  of  the  witness  must  ex- 
tend to  the  other's  general  reputation,  one 
who  has  been  personally  acquainted  with,  an- 
other for  a  considerable  length  of  time,  and 
who  has  been  in  a  position  where  he  probably 
would  have  heard  that  other's  reputation  talk- 
ed about,  were  It  the  subject  of  comment,  as 
seems  to  be  the  case  with  the  witnesses  here, 
end  who  has  never  heard  it  questioned,  may 
testify  to  the  good  reputation  of  snch  person. 
Such  a  witness  may  testify  to  good  reputa- 
tion by  saying  that  he  has  never  heard  any- 
thing said  against  the  person.  3  Ency.  of  Ev. 
43;  2  Wlgmore  on  Ev.  pars.  1612,  1614;  Peo- 
ple V.  Van  Gaasback,  189  N.  Y.  408,  82  N.  E. 
718,  22  L.  R.  A.  (N.  S.)  050,  12  Ann.  Cas.  745, 
t^C  750,  where  will  be  found  a  comprehensive 

DOtA 

In  Lemons  t.  State,  4  W.  Va.  755,  6  Am. 
Rep.  293,  the  court  points  out  that  the  ab- 
snrdlty  of  the  rule  agahist  negative  testimo- 
ny becomes  more  apparent  when  it  is  remem- 
bered that  the  more  unsullied  and  exalted 
the  character,  the  lesa  likely  It  la  ever  to  be 
called  In  qnotion,  or  spoken  of,  and  conse- 
qaently  more  difficult  to  snstaln  than  charac- 
ters of  a  far  less  worth,  because  the  latter 
bad  been  tbe  subject  of  converaatlon  and  spec- 
nlatlon  tu  the  community,  while  the  former 
bad  not. 

We  observe  that  In  several  Instances,  after 
the  witnesses  bad  answered  the  preliminary 
question,  and  before  saying  what  the  reputa- 
tion of  the  defendant  was,  th^  were  cross- 
examined  as  to  the  grounds  for  their  belief 
that  th^  had  Bach  knowledge.  We  notice^ 
also^  that  sometimes  the  witnesses  were  ask- 
ed if  they  knew  the  reputation,  not  the  gen- 
eral reputation,  of  tbe  defendant  in  the  com- 
munity for  honesty. 

Tbe  inquiry  should  be  wliether  the  witness 
knows  tbe  general  reputation  of  tbe  person 
whose  character  Is  in  Issue  In  the  given  com- 


munity, and  as  to  tbe  trait  or  qtull^  In  ques- 
tion. When  tbe  witness  answers  that  ques- 
tl(m  in  tbe  affirmative,  the  foundation  tot 
proving  what  tliat  reputatim  Is  has  been  suf- 
ficiently laid,  and  the  witness  thus  laying 
8u<di  foundation  should  be  permitted  to  go  on 
and  testify  as  to  what  the  reputation  Is,  with- 
out being  tntOTUpted  by  a  cro8»«xamlnatlon 
to  test  the  extent  and  sources  of  bis  Informa- 
tion as  to  such  character.  Tb»  premier  prac- 
tice in  testing,  by  cross-examination,  the  ex- 
tent and  sources  of  tbe  knowledge  or  informa- 
tion of  such  impeaching  witness,  is  to  defer 
it  until  tbe  witness  has  bem  turned  over  In 
regular  order  for  cross-examination  in  gen- 
eral at  tiie  close  of  the  examination  in  Chief. 
Nelson  v.  State,  82  Fla.  244.  13  South.  881. 

Tbe  Judgment  Is  reversed.  AH  concur,  ex- 
cept TAYLOR,  J.,  absent  on  account  of  111- 
nesa 


JOHNSON  T.  LOUISVILLE  A  N.  B.  CO. 
(Supreme  Court  of  norida.  IMvblon  A.  April 

12,  1910.) 

fSyUdbtu  by  Uke  Oouri.) 

1.  Tbiax.  (I  169*)— DiBEcnow  of  Vebdict. 

It  no  evidence  is  adduced  at  the  trial  of 
a  civil  action  upon  which  a  verdict  for  the  plain- 
tiff may  be  lawfully  predicated,  the  court  maj 
direct  a  verdict  for  the  defendant;  or  if  a 
fair  consideration  of  the  whole  evidence,  or  the 
application  of  controlling  provisions  or  princi- 
ples of  law  to  the  evidence,  adduced  at  the  trial 
of  a  civil  action,  precludes  a  verdict  for  the 

Slaintiff,  tbe  court  may  direct  a  verdict  for  the 
efendant. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  !S  341,  3S1-3S0;  Dec.  Dig.  |  160.*] 

2.  Tbial  (8  139«)  —  Question  fob  Jubt  — 
Weight  op  Evidence. 

Tbe  court  should  not  direct  a  verdict  for 
the  defendant  unless  it  is  clear  tbat  there  is 
no  evidence  whatever  adduced  that  could  in 
law  support  a  verdict  for  plaintiff.  If  the  evi- 
dence Is  conflicting,  or  will  admit  of  different 
reasonable  inferences,  or  if  there  is  evidence 
tending  to  prove  the  issue,  the  case  should  be 
submitted  to  the  Jury  for  their  ftDding  oi  fact 
on  the  evidence,  and  not  taken  from  toem  and 
passed  upon  by  tbe  court  as  a  question  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8S  332-341 ;  Dee.  Dig.  |  139.*] 

3.  Tbiai,  (8  139*)— DiBXCTXON  or  Vebdict^ 

POWEB  or  COUBT. 

The  court  should  not  direct  a  verdict  for 
one  party  unless  the  evidence  Is  such  that  do 
view  which  the  jniy  may  lawfully  take  of  it 
favorable  to  the  other  party  can  be  sustained. 
Tbe  power  of  the  court  to  direct  a  verdict  on 
the  evidence  should  be  cautiously  exercised. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II 332, 333,  33S~341, 305 ;  Dec.  Dig.  fi  ISO.*] 

4.  Bailboadb  (S  282*)— Nxqlioence  (8  101*)— 
Injitbt  to  Pebsons  on  Tback— Bubden  or 
PaooF— Dub  Cabe. 

Where  injury  by  the  running  of  a  railroad 
company's  locomotive  is  established,  the  statute 
places  tbe  burden  upon  tbe  railroad  company 
to  "make  it  appear  tbat  their  agents  •  •  • 
exercised  all  ordinary  and  reasonable  care  and 
diligence"  to  prevent  the  injury;  and  the  stat^- 
ute  also  provides  that,  "If  the  complainant  and 
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the  agents  of  the  company  are  both  at  fault, 
the  former  may  recover,  but  the  damage  shall 
be  diminished  or  Increased  by  the  jury  in  pro- 

fortlon  to  the  amount  ot  default  attributed  to 
Im." 

[Ed.  Note.— For  other  cases,  see  Railroads, 

5.  Rahaoads  (|  282*)— Iitjubt  to  Pekson  on 
Tback— DiRTOnoN  or  Vebdict. 

Where  there  is  testimony  from  which  the 
jury  could  lawfully  infer  at  least  some  n^li- 

S;enee  on  the  part  of  the  fireman  of  a  railroad 
ocomoti-ve  in  notifying  the  engineer  that  the 
person  injured  was  approaching  the  track  with 
an  apparent  purpose  to  cross  ahead  of  the  train, 
a  iieremptory  cbai^  for  the  defendant  ahonld 
not  have  been  giren. 

[Ed.  Note.— For  other  caaea^  see  Railroads, 
Dec.  Die.  f  282.*] 

Error  to  Oircait  Gonrt,  Etocambla  Oonnty; 
J.  B.  Wolfe,  Jndga 

Action  bjr  Bessie  JohnsoD^  by  her  next 
friend,  DavU  Jobneon,  against  the  LoulsTllle 
&  NaabTllle  Railroad  Company.  There  ^aa  a 
directed  verdict  for  defendant,  and  plalnttff 
brings  error.    Reversed  and  remanded. 

Reeves  ft  Watson,  for  plaintiff  In  error. 
Blount  &  Blount  &  Carter,  for  defendant  In 

error. 

WHITTIELD,  0.  J.  In  an  action  In  two 
counta  for  damages  for  personal  injuries  al- 
leged to  have  been  received  by  the  plaintiff 
by  reason  of  the  n^llgent  operation  of  the 
defendant's  train,  and  also  by  the  negligence 
of  the  defendant  company  in  not  having  a 
reasona'bly  safe  ai^)roach  to  its  depot,  by  rea- 
son of  which  the  plaintiff  stumbled  and  fell 
on  the  track  and  was  injured  by  the  negligent 
and  careless  running  of  defendant's  engine 
and  train  of  cars,  the  court  directed  a  Terdlct 
for  the  defendant,  and  the  plaintiff  took  writ 
of  error. 

In  section  1496  of  the  Oeneral  Statutes  of 
1906  it  is  provided  that  if  "upon  the  conclu- 
sion of  the  argument  of  counsel  in  any  civil 
case,  after  all  the  evidence  shall  have  been 
submitted,  It  be  apparent  to  the  judge  of  the 
circuit  court,  or  county  court,  that  no  evi- 
dence has  been  submitted  upon  which  the 
jury  could  lawfully  find  a  verdict  for  one 
party,  the  judge  may  direct  the  jury  to  find 
a  verdict  for  the  opposite  party."  If  no  evi- 
dmce  is  adduced  at  the  trial  of  a  civil  action 
npon  which  a  verdict  for  the  plaintiff  may  be 
lawfully  predicated,  the  court  may  direct  a 
verdict  for  the  defendant;  w  If  a  fair  con- 
sideration of  the  whole  evidence,  or  the  appli- 
cation of  controlling  provisions  or  principles 
of  law  to  the  evidence,  adduced  at  the  trial 
of  a  civil  action,  precludes  a  verdict  for  the 
plaintiff,  the  court  may  direct  a  verdict  for 
the  defendant  Errors  committed  in  admit- 
ting or  excluding  proffered  evidence  are  rem- 
edied by  appropriate  procedure  under  con- 
trolling rules  of  law.  Bass  v.  Ramos,  68  Fla. 
— ,  50  South.  94S;  Bruner  v.  Hart,  69  Fla. 
—  01  Soath.  003;  Wade  t.  Louisville  &  N. 


R.  Co.,  54  Fla.  277,  45  South.  472;  Painter 
Fertilizer  Co.  v.  Du  Pont,  54  Pla.  288,  45 
South.  507;  Pensacola  Bank  &  Trust  Co.  v. 
National  Bank  of  SL  Petenborg  (decided  this 
term)  52  South.  204. 

The  court  should  not  dh*ect  a  verdict  for 
the  defendant,  unless  it  Is  dear  that  there  la 
no  evidence  whatever  adduced  tiiat  could  In 
law  support  a  verdict  for  plaintiff.  If  the  evi- 
dence is  conflicting,  or  will  admit  of  different 
reasonable  Infer^ces.  or  if  there  Is  evidence 
tending  to  prove  the  Issue,  the  case  should  be 
submitted  to  the  jury  for  their  finding  of  fact 
on  the  evidence,  and  not  taken  from  them 
and  passed  upon  by  the  court  as  a  question 
of  law.  Florida  Cent  &  P.  R.  Co.  v.  Wil- 
liams, 37  Fla.  406.  20  South.  558;  German- 
American  Lumber  Co.  v.  Brock,  55  Fla.  577, 
46  South.  740;  McKlnnon  v.  Johnson,  67  Fla. 
120.  4S  South.  910. 

The  court  should  not  direct  a  verdict  for 
one  party  unless  the  evidence  is  such  that 
no  view  which  the  Jury  may  lawfully  take 
of  It  favorable  to  the  other  party  can  be 
sustained.  The  power  of  tie  court  to  direct  a 
verdict  on  the  evidence  should  be  cautiously 
exercised.  C.  B.  Rogers  Co.  v.  Metnhardt  37 
Fla.  480.  19  South.  878. 

Sections  3148  and  3149  of  the  General  Stat- 
utes of  1906,  are  as  follows: 

"3148.  Liability  of  Railroad  Company. — ^A. 
railroad  company  shall  be  liable  for  any  dam- 
age done  to  persons,  stock  or  other  property, 
by  the  running  of  the  locomotives,  or  cars,  or 
other  machinery  of  such  company,  or  for 
damage  done  by  any  person  In  the  employ 
and  service  of  such  company,  unless  the  com- 
pany ^all  make  It  appear  that  their  agents 
have  exercised  all  ordinary  and  reaaonable 
care  and  diligence,  the  presumption  In  all 
cases  being  against  the  company. 

"8149.  When  Recovery  of  Damages  Forbid- 
den.— No  person  shall  recover  damages  from 
a  railroad  company  for  injury  to  himself  or 
his  property  where  the  same  is  done  by  his 
consent,  or  Is  f»used  by  bfs  own  negligence. 
It  the  complainant  and  the  agents  of  the 
company  are  both  at  fault,  the  former  may 
recover,  but  the  damages  shall  be  diminished 
or  increased  by  the  Jury  In  proportion  to 
the  amount  of  default  attrlbutaUe  to  him." 

The  Injury  by  the  running  of  defendant's 
locomotive  being  established,  it  was  by  the 
terms  of  the  statute  Incumbent  npon  the 
railroad  company  to  "make  it  appear  that 
their  agents  •  •  •  exercised  all  ordinary 
and  reasonable  care  and  diligence'*  to  prevent 
the  injury;  and  "If  the  complainants  and  the 
agents  of  the  company  are  both  at  fault,  the 
former  may  recover,  but  the  damages  shall 
be  diminished  or  increased  by  the  Jury  in 
proportion  to  the  amount  of  default  attribu- 
table to  him." 

The  plaintiff  testified  that  she  was  18  years 
old,  and  was  nm  over  by  a  train  of  defendant, 
and  both  her  feet  were  Injured;  that  one  foot 
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bad  to  be  amputated  because  of  the  Injury; 
that,  carrying  a  ault  case,  a  cloak,  and  a 
pursa  or  handbag,  she  endeavored  to  cross 
defendant's  track  at  a  station  Just  ahead  of 
an  aivroachlng  train;  that  "I  could  bare 
crossed  the  track  before  the  train  passed,  If 
I  had  not  fallen";  that  where  she  fell  the 
soli,  or  slag,  or  rock  was  loose,  it  would  shift. 
It  caused  her  to  fall;  tfiat  "the  heel  of  my 
shoe  stepped  on  It.  and  the  heel  was  rather 
high,  and  it  turned  and  caused  me  to  fall"; 
that  abe  was  a  little  late,  and  was  running 
when  she  fell.  One  of  the  defendant's  wit- 
nesses testified  that  be  was  fireman  tm  the 
Mgine  *^hai  the  engine  struck"  plaintiff; 
that  when  the  train  was  "going  Into  Brent 
station,  about  making  a  stop.  I  saw  a  lady 
coming  out  near  the  track,  running  as  Uiou^ 
she  wanted  to  cross,  and  I  told"  the  engineer 
"somebody  wanted  to  cross,  he  had  better 
stop  as  quick  as  he  could";  that  he  first  saw 
her  about  40  feet  from  the  track;  that  he 
called  the  engineer's  ^'attention  to  It  when 
she  was  about  20  feet  from  where  she  was 
going  to  cross";  that  the  engineer  already 
had  the  brakes  on,  and  "he  put  on  the  emer- 
gency, rererslng  the  engine";  that  "I  told 
him 'to  stop  when  she  was  In  20  feet  of  the 
track,  and  then  Is  when  he  applied  the  brakes; 
■he  was  then  about  40  feet  from  where  she 
was  going  to  cross;"  that  "I  was  about  HO 
feet;  or  two  car  lengths,  up  the  track  when  I 
first  saw  the  young  lady  come  out  the  gate." 
"It  was  abont  40  feet  from  the  gate  to  the 
trade."  "When  she  came  up  with  the  grips 
in  ber  hand,  I  knew  she  was  going  to  try  to 
oosB  to  get  to  tlie  depot  I  knew  she  did  not 
have  time  to  cross,  and  supposed  die  would 
wtop.  I  did  not  call  the  engineer's  attention 
ontU  sbe  was  in  about  20  feet  of  the  track." 
Hie  engineer  in  the  main  craroborated  the 
testimony  of  the  flronan,  and  hlmselt  testl- 
fled  that  he  was  approaching  the  station  with 
the  train  under  full  control  to  stop,  and  tbat 
he  did  everything  possible  to  avoid  the  actd- 
dent  when  his  attention  was  called  to  the  ap- 
moacb  of  the  lady  to  the  track;  -  he  being  on 
the  oi^KiBlte  side  of  the  engine  and  could  not 
see  the  lady  an>roachlng. 

There  Is  testimony  that  the  gate  throng^ 
whldi  i^lntlff  passed  was  50  feet  from  the 
track,  and  that  when  the  plaintiff  came  out 
of  the  gate,  running  towards  the  station,  at 
which  point  the  fireman  says  he  saw  her,  the 
train  was  400  feet  or  more  from  the  station, 
and  tliat  tbn  train  was  not  stopped  as  quit^- 
ly  as  it  slioold  liave  been.  For  the  purposes 
of  Ada  deddon,  it  is  perhaps  not  necessary 
to  state  more  of  the  evidence  at  length. 

From  the  evidence  it  aK>earB  that  the  fire- 
man saw  the  lady  40  or  60  feet  from  the 
track,  and  knew,  from  the  articles  she  car- 
ried and  her  conduct  in  running  towards  the 
depot  on  the  opposite  side  of  the  track,  that 
die  intended  to  cross  the  track  ahead  of  the 
train  to  reach  the  depot  In  time  to  bec<mie  a 
passenger  on  that  txain,  yet  he  did  not  call 
the  attention  of  the  engineer  to  the  lady  until 


she  was  within  20  feet  of  the  track.  Wheth- 
er, If  the  fireman  had  called  the  attenti<m  of 
the  engineer  to  the  lady's  approach  as  soon 
as  be  saw  her,  40  or  60  feet  away,"  and  knew 
her  Intention  to  cross  the  track,  the  train 
could  have  beea  stopped  before  it  reached  the 
place  where  the  accident  occurred,  or  wheHier 
the  speed  would  have  been  lessened  so  that 
she  could  have  gotten  off  the  track  before 
the  train  reached  her,  cannot  be  determined 
on  this  record.  The  testimony  of  the  fireman 
tends  to  show  at  least  some  negligence  on 
his  part  In  failing  to  promptly  notify  the  en- 
gineer of  the  lady's  approach  and  her  appar- 
ent Intention  to  cross  the  trat^  ahead  of  the 
train.  Conceding  tbat  the  plaintiff's  own  tes- 
timony shows  n^Itgence  on  hw  part,  as  there 
was  some  evidrace  tending  to  show  negli- 
gence Id  the  fireman,  the  case  should  have 
been  submitted  to  the  Jury  to  determine  the 
liability  of  the  defendant,  If  any,  and.  If  dam- 
ages are  allowed,  to  diminish  them  "in  pro- 
portion to  the  amount  of  default  attributable 
to"  the  plaintiff. 

The  facts  of  this  case,  calling  for  the  exer- 
cise of  all  ordinary  and  reasonable  care  and 
diligence  of  the  fireman  and  engineer,  are  es- 
sentially dlffer^t  from  those  in  Seaboard 
Air  Line  R.  Co.  v.  Berwick,  61  Fla.  300,  41 
South.  70,  where  the  plaintlfl  on  a  dark  nigbt 
stepped  on  the  track  within  3  feet  of  an  ap- 
proadilng  engine  and  train  of  cars  that  she 
knew  to  be  pres«it  and  apinttachiiiA  and  the 
evidence  showed^  without  contradiction  that 
the  servants  of  the  defendant  company  were 
guilty  of  no  negligence  that  In  any  way  con- 
tributed to  the  injury,  and  that  the  injui?  re- 
sulted solely  from  the  plalntUrB  own  n^li- 
gcnce.  The  facts  here  are  also  materially  dif- 
ferent from  those  In  Atlantic  Coast  Line  B. 
Co.  V.  Miller,  63  Ula.  246,  44  South.  247, 
where  the  engineer  and  fireman,  though  keep- 
ing a  careful  lookout  ahead  of  the  engine,  did 
not  see  the  injured  person  approaching  the 
track  until  the  engine  was  within  less  than 
76  yards  of  the  crossing,  when  the  engineer 
and  firman  saw  the  party  drive  his  horse 
and  buggy  upon  the  trade ;  It  then  b^ng  too 
late  to  stop  the  train.  The  evidence  here  is 
conflicting  In  some  particulars;  but  there  Is 
testimony,  that,  when  the  engine  was  400 
feet  or  more  from  the  place  of  the  injury,  the 
plaintiff  came  out  of  a  gate  40  or  more  feet 
from  the  tnu^,  that  the  fireman  then  saw 
her  and  from  the  artldes  she  wi^  carrying 
andfrom  her  running  he  inferred  that  sbe  was 
endeavoring  to  oross  the  tra<^  at  the  stati<m 
ahead  of  the  train  to  reach  the  depot  tor  the 
purpose  of  becoming  a  passenger  on  that 
train,  at  a  time  when  the  train  should  have 
been  under  full  contnd  to  etofi  at  that  dqtot, 
and  that  the  fireman  did  not  warn  the  en- 
gineer of  the  plalntilTs  appcoach  until  she 
was  only  20  feet  from  the  track,  notwith- 
standing he  saw  her  40  or  more  feet  from  the 
track  and  knew  she  intended  to  cross  the 
track  ahead  of  the  train.  Under  these  con- 
ditions, and  conceding  the  negligence  ot  the 
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plalDtiff,  It  cannot  tw  Hltlj  said  there  is  no 
erldwce  vtaaterer  tendins  to  show  iH«llgence 
In  the  fireman  that  contributed  proximately 
to  the  injury,  and  therefore  the  evidaice 
should  have  been  submitted  to  the  jury  for 
their  finding  as  cont«ni>Iated  by  tiie  stat- 
utes abore  quoted. 

The  Judgment  la  reverse^  and  the  cause 
is  remanded  tor  further  proceedings. 

SHACKLEFORD  and  COCKSELL.  JJ.. 

concur. 

TAYLOR,  HOCKER,  and  PABKHILL,  JJ., 
Goncar  In  the  opinion. 


SIMS  STATE. 
(Supreme  Court  of  Florida.  Division  A'.  April 
12,  1010.    Rehearing  Denied  May  3,  1910.) 

(Bpllabua  bp  the  Court.) 

1.  Criminal  L.aw  <J  698*)  —  Objections  to 
E  V  iDBNCB— Waives. 

Where  evidence  is  admitted  without  objec- 
tion, it  fa  regarded  as  having  been  received  b; 
consent 

tEd.  Note.— For  other  cases,  see  Criminal 
loiw.  Cent.  Dig.  I  1661 ;  Dec.  Dig.  9  698.*J 

2.  Cbiminal  Law  ({  695*)— Trial— Objec- 
tions TO  E^'IDENCB. 

The  grounds  of  objection  to  testimony 
should  be  specifically  stated  in  the  objection, 
and  general  grounds  that  the  proffered  testi- 
mony is  irrelevant  or  immaterial  will  not  avail, 
if  the  evidence  is  admissible  for  any  purpose. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1634 ;  Dec.  Dig.  {  G95.*J 

3.  Criuinal  Law  (SS  683,  696*)— Evidence- 
Failure  TO  Object— MonoN  to  Strike. 

If  evidence  is  admitted  without  objection, 
or  if  a  question  propounded  to  a  witness  is  not 
objected  to  on  proper  grounds  before  it  is  an- 
swered, it  is  then  too  late  to  merel/  object  on 
any  ground  to  the  evidence,  or  to  the  answer 
to  the  question.  In  such  cases  a  motion  may 
be  made  to  atrilie  the  evidence,  if  the  motion  is 
based  upon  some  ground  of  irrelevancy,  im- 
materiality, or  legal  inadmlsBibility. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  1630,  1039;  Dec,  Dig.  S§ 
693,  696.*! 

4.  Criminal  Law  (|  451*)— EvinEircB— Opin- 
ion Evidence. 

The  physical  or  mental  c(Hidition  or  appear- 
ance of  a  person,  or  bis  manner,  habit,  or  con- 
duct, may  be  proved  by  the  opinion  of  an  ordi- 
nary witness,  founded  on  observation.  There- 
fore in  a  criminal  prosecution  it  is  not  error 
to  permit  a  witness  to  testify  that  upon  ob- 
servation the  defendant  "appeared  like  be  was  a 
pretty  mad  man." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1041 ;  Dec.  Dig.  i  451.*J 

5.  Criminal  Law  (|  686*)— Btidence— Mo- 
tion TO  Strike. 

A  motion  to  strike  all  the  testimony  of  a 
witness  is  properly  denied,  when  some  of  the 
testimony  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Geat.  Dig.  |  1U4:{:   Dec.  Dig.  {  696.*] 


6.  CaniiNAL  IiAw  C|  696*)— Btidence— Mo- 
tion to  Strike— Grounds. 

A  motion  to  strike  out  testimony  that  had 
been  admitted  must  be  predicated  upon  some 
feature  of  irrelevancy,  incompetentr.  legal  in- 
admissibility, or  impertinency  in  the  evidence 
itself,  and  not  upon  the  ground  that  it  is  not 
sufficient. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1638 ;  Dec.  Dig.  {  690.*] 

7.  Cbiminal  Law  (J  383*)- Bvidenci  — Ad- 

M1S8IBILITT. 

The  admissibility  of  testimony  does  not 
depend  upon  its  sufficiency  to  prove  the  issue. 

[Ed.  Note.— For  other  cases,  see  Crimind 
Law,  Cent.  Dig.  I  S49;  Dec  tig,  I  383.*] 

a  Homicide  (§  174*)- EIvidencb— Adkmsi- 
bilitt. 

In  a  prosecution  for  homicide,  testimony 
tbat,  after  the  defendant  ran  oft  from  the  scene 
of  the  homicide,  he  called  to  a  companion  who 
was  present  to  "come  on,"  is  not  wholly  irrele- 
vant. 

[Ed.  Note.— For  other  cases,  see  Ilomidde^ 
Cent.  Dig.  8  359;  Dec.  Dig.  §  174.*] 

9.  Criminal  Law  ft  617*)— Evioencb-Coh- 

FESSIOH. 

In  a  prosecution  for  murder,  a  confession 
freely  and  voluntarily  made  by  the  defendant 
is  admissible,  as  in  other  criminal  cases. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1140;  Dec.  Dig.  {  517.*J 

10.  Criminal  Law  (i  517*)—Bvi deuce— Con- 
fessions. 

Where  a  homicide  is  shown,  testimony  as 
to  a  voluntary  confession  made  by  the  aomaed 
is  admissible  to  show  tlie  defeaoant's  connec- 
tion with  the  crime. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Iaw,  Dec.  Dig.  {  517.*] 

11.  CteiuiNAi.  Law  (|  519*)— Confession— -Ad- 
mi  ssibilitt. 

Before  a  confession  is  admitted  in  evidence, 
it  should  appear  that  it  was  freely  and  volun- 
tarily made,  uninfluenced  by  any  threat,  promise, 
hope,  or  other  inducement. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  116S,  1164;  Dec  Dig.  |  61».*J 

12.  Criminal  Law  (|  619*>-Co»fk88IOhs— 
Admibsibilitt. 

If  a  confession  comes  from  a  mere  sense  of 
guilt,  it  is  admissible  as  evidence  of  the  guilt 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  1  1163;  Dec.  Dig.  I  &19.*] 

13.  Criminal  Law  (S  531*)— Confession- 
Burden  OF  Proof. 

When  it  appears  prima  facie  tbat  a  confes- 
sion was  freely  and  voluntarily  made,  the  bur- 
den is  upon  the  defendant  to  show  that  it  was 
in  fact  not  a  voluntary  confession. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1212;  Dec.  Dig.  {  531.*] 

14.  CsnftNAi,  Law  (|  610*)— GoNnessiONS— 
Admibsibilitt. 

Whether  a  confession  was  voluntary  or  not 
may  be  shown  by  circumstances.  A  ccmfesBion 
made  while  under  arrest  or  In  custody  is  ad- 
missible, If  it  was  voluntarily  made  and  was 
not  influenced  by  any  Indocemeot 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1167 ;  Dec.  Dig.  {  519.*] 


SFor  other  cases  see  sane  topfo  and  sectlOB  NUUBBR  In  Das.  ft  Am.  Digs.  1907  to  date,  ft  Ktportet  Indsses 
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iri.  CbIHINAL  TOkW   (I  738^— COHIBSfllONB— 

AlUflBSIBIUTT. 

The  admissibility  of  a  omfenion  la  for  the 
coart  to  determine.  When  it  api^rs  that  a 
l«cal  foandation  was  laid  for  admitting  a  con- 
fession aa  hariog  been  freely  and  Toluntarily 
made,  Dninfluenced  by  the  attending  circam- 
stances  or  hy  inducements,  the  confession  is  ad- 
miaaible  in  evidence;  its  probative  force  being 
for  the  jury  to  determine  in  the  first  instance. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  fS  1219,  1702;  Dec  Dig.  { 
736.*] 

16.  Cbiminai.  Law  ({  1015*)— Appeai^-Ob- 

ncrXONS  to  CmOSS-BXAMINATION. 

A  mere  objection  to  the  manner  of  ctmdact- 
ing  the  croas-csamtnation,  with  no  mliog  and 
exception,  cannot  be  coDBidered  by  the  appellate 
court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2652 ;  Dec  Dig.  I  1045.*! 

17.  nouiciDE  (I  307*)— Inanucnons— Db- 
aau  OF  Cbiue. 

A  requested  instruction  that  "the  court 
instnicta  the  jury  under  the  evidence  the  only 
offense  which  yoa  can  convict  the  defendant  of 
In  tbit  case  u  that  of  manslaughter,  if  you 
should  find  him  guilty  of  any  offense."  is  prop- 
erly refused,  when  there  is  evidence  upon  which 
the  jury  could  predicate  a  verdict  of  murder.. 

[E6.  Note.— For  other  cases,  aee  Homicide, 
Dec  Dig.  S  307.*] 

Error  to  Circuit  Court,  Polk  County;  J.  B. 
Wall,  Judge. 

Edward  Sima  waa  convicted  fst  murder, 
and  brings  error.  Affirmed. 

EL  K.  OUipbant.  M.  A.  Wilson,  and  D.  R 
Snmmers,  for  plaintiff  In  error.  Park  Traiu- 
mell,  Atty.  Gen.,  for  the  State. 

WUrTFIELD,  C  J.  This  writ  of  nror 
WS8  taken  to  a  Judgment  of  conviction  for 
m order  Jn  the  flrat  degree.  Most  of  the  as- 
slgiunenta  of  error  are  upon  the  admlsalblllty 
of  evidence. 

Wbere  evidence  Is  admitted  without  objec- 
tion, it  Is  regarded  as  having  been  received 
by  consent  The  grounds  of  objectl<m  to  tes- 
timony shonld  be  speclflcalfy  stated  In  the  ob- 
jection, and  graeral  grounds  that  the  proffer- 
ed testimony  is  Irrelevant  or  Immaterial  will 
not  avail,  If  the  evidence  is  admlasible  for  any 
purpose.  If  evidence  is  admitted  without 
objection,  or  if  a  qnestlcm  propounded  to  a 
witness  Is  not  objected  to  on  proper  grounds 
tiefiue  It  Is  answered.  It  is  then  too  late  to 
merely  object  <ui  any  ground  to  the  evidence 
or  to  the  answer  to  the  question.  In  such 
cases  a  motion  may  be  made  to  strike  the 
evidence^  If  the  motion  is  based  upon  some 
ground  of  imievancy,  Immateriality,  or  legal 
inadmissibility.  SUns  t.  State,  54  Ela.  100, 
44  Soutb.  737. 

It  appears  that  about  5  or  6  o'clock  in  the 
aftemow  the  defendant  met  the  deceased  on 
tbe  railroad  track  and  cut  him  with  a  knif^. 
Deatb  resulted  some  days  later. 

A  Witness  toe  the  state  testified  thst  about 


STATE.  199 

9  or  10  o'clock  In  the  morning,  before  the 
fatal  cutting  lu  the  afternoon,  the  defendant 
came  to  tbe  house  where  witness  was  board- 
ing and  asked  for  Mr.  Doak;  that  defendant 
had  hiB  hand  in  his  rlgh^  pocket,  and  kept 
It  there  all  the  time,  and  said:  "There  Is  a 
hell  of  a  disturbance  over  here  at  Na  5. 
Mr.  Redd  has  fired  m^  and  I  want  to  see 
Mr.  Doak."  Tbe  witness,  referring  to  the 
defradant,  testified  that :  "He  appeared  like 
he  was  a  pretty  mad  man.  He  looked  like 
a  mad  man  to  me."  Objection  was  made 
by  the  def»idant  to  the  last-quoted  tesEimo- 
ny,  aft«r  it  was  given,  "on  the  ground  that 
It  Is  immaterial  and  irrelevant  and  highly 
improper."  In  reply  to  a  question  from  the 
court,  the  witness  said:  "He  appeared  to  be 
an  angry  man  to  me.  He  had  liis  hand  in 
his  podtet.  and  kept  it  there  all  the  time." 
The  objection  was  overruled,  an  exc3ptl<m 
was  noted,  and  error  Is  asafgned  thereon. 
As  it  appears  from  the  bill  of  receptions 
that  the  testimony  was  in  before  it  wss  ob- 
jected to^  such  testimony  was  not  then  sub- 
ject to  a  mere  objectlftn.  Williams  v.  State, 
58  ria.  188,  SO  South.  749;  Dickens  v.  State, 
50  FiR.  IT.  38  South.  009. 

Tbe  lAysical  or  m«ital  condition  or  ap- 
pearance of  a  p»Bon,  or  his  manner,  habit, 
or  conduct,  may  be  proved  by  the  opinion 
of  an  ordinary  witness,  founded  on  ohservs- 
tion.  mierefore  It  was  not  error,  to  permit 
the  witness  to  testify  that  uptm  observation 
the  defendant  "appeared  like  he  was  a  pretty 
mad  man."  HinlnbottiBm  v.  State,  42  Fla. 
573,  29  South.  410^  89  Am.  St  Bep.  237; 
Fields  V.  State,  46  Fla.  84.  35  South.  185; 
Mitchell  V.  State,  48  Fla.  584,  31  South.  242. 
Hie  witness  did  not  state  that  the  defend- 
ant's apparent  anger  was  directed  against 
the  deceased;  hut  this  did  not  afltect  the 
admissibility  of  the  testimony  as  to  the  de- 
fendant's appearance  at  a  stated  time  on  the 
day  of  the  homicide,  when  the  defendant  re- 
ferred to  Ills  discharge  by  the  deceased. 

A  motion  was  made  to  strike  "all  of  thtf 
testimony  of  this  witness,  for  Qie  simple  rea- 
son that  the  evidence  of  the  witness  shows 
no  condact  or  acta  sufficient  to  show  that  the 
defendant  in  this  case  had  any  ill  will  or 
Intention  to  hurt  or  murder  tbe  deceased." 
At  least  some  of  the  testimony  of  the  wit- 
ness was  clearly  admissible,  and  the  motion 
to  strike  all  of  It  was  therefore  not  well 
taken.  Lewis  v.  State,  66  Fla.  6^  45  South. 
998;  Piatt  V.  Bowland,  54  Fla.  287.  46  South. 
32;  Baldwin  v.  State.  46  Fla.  115,  85  Sooth. 
220 ;  Fields  V.  State,  46  Fla.  84, 35  South.  185. 

A  motion  to  strike  out  testimony  that  had 
been  admitted  must  be  predicated  upon  some 
feature  of  irrelevancy,  incompetency,  legal 
Inadmlsalblllty,  or  impertinency  in  the  evl- 
dence  itself,  and  not  upon  the  ground  that 
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It  Is  Dot  anfScient.  Lewie  t.  State,  supra ; 
Maloy  T.  State,  52  Fla.  101,  41  Soath.  791. 

The  admlsslbtlfty  of  testimony  does  not 
depend  upon  Its  sufficiency  to  prove  the  issue. 
Bass  T.  0'B«T7  (dpclded  at  thia  twin)  5J 
South.  597. 

A  witness  testified  that,  after  the  defend- 
ant ran  off  from  the  scene  of  the  homicide, 
he  called  to  a  companion  who  was  present 
to  "come  on."  This  was  objected  to  after 
Its  admission,  but  no  motion  was  made  to 
strike  it  If  this  was  not  jvoperly  a  part  of 
the  res  gestas.  It  Is  admissible  as  one  of  the 
circumstances  attending  the  homicide,  that 
cannot  be  said  to  be  wholly  Irrelevant. 

Testimony  as  to  an  alleged  confession  of 
the  defendant  was  received  without  objec- 
tion. After  its  admission  as  evidence  the 
defendant  moved  "to  strike  out  the  alleged 
confession  as  narrated  by  the  witness  *  *  * 
on  the  ground  that,  admitting  the  whole 
statement  or  testimony  of  the  said  witness, 
It  does  not  show  that  the  alleged  confession 
was  made  freely  and  voluntarily." 

In  a  prosecution  foik  murder,  a  confession 
freely  and  voluntarily  made  by  the  defendant 
Is  admissible  as  In  other  criminal  cases. 
Where  a  homicide  is  shown,  testimony  ns  to 
a  voluntary  confession  made  by  the  accused 
la  admissible  to  show  the  defendant's  con- 
nection with  the  crlma  Before  a  confession 
is  admitted  in  evidence.  It  should  appear  that 
it  was  freely  and  voluntarily  made,  unin- 
fluenced by  any  threat,  promise,  hope,  or 
other  Inducement  If  a  confession  comes 
from  a  mere  sense  of  guilt,  it  is  admissible 
as  evidence  of  the  guilt  When  it  appears 
prima  facie  that  a  confession  was  freely  and 
voluntarily  made,  the  burden  is  upon  the  de- 
fendant to  show  that  it  was  in  fact  not  a 
voluntary  confession.  Whether  a  confession 
was  voluntary  or  not  msy  be  shown  by  clr- 
cumstaaces.  A  confession  made  while  under 
arrest  or  in  custody  Is  admissible,  if  It  was 
voluntarily  made  and  was  not  Influenced  by 
any  inducement  McNIsh  v.  State.  47  Fla. 
69,  36  South.  176;  Dfmlels  t.  State,  67  Fla. 
1,  48  South.  747. 

.  The  ruling  of  the  court  on  the  motion  to 
strike  the  alleged  confession  is  as  follows: 
"The  witness  *  *  ♦  having  testified  af- 
firmatively that  the  statement  made  by  the 
defendant  was  made  not  only  freely  and 
Tolontarlly,  but  was  made  after  he  bad  told 
the  witness  that  he  need  not  make  any  state- 
ment unless  he  desired,  or  that  It  was  with 
him  whether  he  made  any  statement,  the  mo* 
tioD  is  denied."  As  the  confession  was  clear- 
ly not  Immaterial  or  Irrelevant  to  the  Issue 
IwlnjE  tried,  the  motion  to  strike  it  was  prop- 
erly denied,  unless  the  confession  was  legally 
inadmissible.  There  Is  evidence  to  su^wrt 
the  statement  and  ralli^  of  the  court  and 
the  evidence  is  not  contrsdicted.   The  admis- 


Blbillty  of  the  evidence  was  for  tbe  court  to 
determine.  It  Bi^)ear8  that  a  1^1  foundation 
was  laid  for  admitting  the  confession  as  hav- 
ing been  freely  and  voluntarily'  made,  unin- 
fluenced 1^  the  attending  drcnnistances  or 
by  Inducements.  Oantling  r.  State,  40  Fla. 
2S7,  23  South.  8S7;  Green  t.  State,  40  Fla. 
474,  24  South,  537;  McNIsh  T.  State,  47  Fla. 
69.  36  South.  176.  Whether  the  confession 
was  damaging  to  the  defendant,  or  whetber 
It  "simply  created  an  impression  on  the  part 
of  the  jury  that  the  alleged  confession  was 
that  of  murder."  as  urged  by  the  defendant, 
is  not  a  consideration  in  determinii^  tbe 
legal  admissibility  of  the  confeasion. 

A  mere  objection  to  tbe  mannw  of  con- 
ducting the  cross-examination,  with  no  ruling 
and  exception,  cannot  be  considered  by  the 
appellate  court 

The  requested  InstmctUm  that  "the  court 
Instructs  the  jury  under  the  evidence  the 
only  offense  which  yon  can  convict  the  de- 
fendant of  In  this  case  Is  tbat  of  mandaugh- 
ter.  If  yon  should  find  him  guilty  of  any  of- 
fense," was  properly  refused,  since  thwe 
was  evidence  upon  which  the  jury  could 
predicate  a  vmllct  of  murder. 

There  la  evidence  to  anataln  tbe  verdict, 
and  It  does  not  appear  tbat  the  Jury  were 
not  governed  by  the  evidence  In  rendering  the 
verdict 

The  judgment  Is  affirmed. 

SHACKLEFORD  and  COCERETX,  JJ., 
concur. 

TAYLOR.  HOOKER,  and  FARKHILLi  JJ., 
concur  in  the  (pinion. 


RICHARD  et  al.  v.  STEZNER  BROS. 

(Supreme  Court  of  Alabama.   Feb.  3.  1910. 
Rehearing  Denied  Feb.  26,  1910.) 

1.  JunoMENT  (I  788*)~LlEN— PBIORrriES. 

Under  Code  1907,  {  3383,  making  all  con- 
veyaoces  of  real  property  void  aa  to  jodctnent 
creditors  without  notice,  unless  recorded  before 
the  accrual  of  the  right  of  such  judgment  credit- 
OTH,  a  deed  of  land  executed  prior  to  tbe  c^tain- 
iag  of  a  judgment  against  the  grantor,  but 
which  waa  not  recorded  until  after  a  judgment 
was  obtained.  Is  void  as  to  the  judgment,  un- 
less it  is  shown  that  the  judgment  creditor  had 
notice  of  the  deed ;  aod  the  burden  is  upon  the 
grantee  to  show  notice. 

lEd.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  SS  13C8,  1369 ;  Dec.  Dig.  I  788.»J 

2.  JuDOMENT  ({  787*)  —  LiBH  —  FuoRrma — 
Pbesuuftiom  or  Satistatoion  fboh  Lapsb 
OP  Time. 

Code  1007, 1  3383,  makes  all  conveyances  of 
real  property  void  aa  to  judgment  creditors 
without  notice,  unless  recorded  before  the  ac- 
crual of  the  judgment  creditors'  righL  Section 
4154  provides  that  "If  ten  years  nave  elapsed 
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from  the  rendition  of  the  judgment  or  decree 
without  issne  of  execution,  or  if  ten  years  have 
«lap8ed  since  the  date  of  the  last  execution  Is- 
sued, the  Judgment  or  decree  most  be  presumed 
eatisGed,  and  the  burden  of  proTing  It  not  satis- 
fied is  upon  the  irfaintiS."  Land  was  conveyed, 
but  the  deed  was  not  placed  on  record,  and  sub* 
seqoently  a  judgment  was  obtained  against  the 
grantor  in  1891,  and  an  execution  issued  there- 
on, which  was  Tetomed  in  April  of  the  same 
jvar  nulla  bona.  In  Ai^piat,  1901,  the  grantee 
coDTeyed  to  com^alnants,  and  in  1908  the  Judg- 
ment was  revived  and  execution  levied  on  the 
property  in  question.  Held  that,  while  the  orig- 
inal deed  was  inoperative  as  against  the  Judg- 
ment, when  complainants  purchased  the  proper- 
ty  th^  bad  the  right  to  presume  that  the  judg- 
ment was  satisfied,  and  that  their  title  thereto 
was  prior  to  the  judgment  lien,  so  that  it  was 
nnafCected  by  the  subsequent  revival  of  the  judg- 
ment. 

[Ed.  Note.— For  oAer  cases,  see  Judgment, 
Omt.  Dig.  I  1868;  Dec.  DigTl  787.*] 

Appeal  from  Chancery  Court,  Jefferson 
CouDty;  A.  H.  Benners,  Chancellor. 

BUI  by  Rudolph  Rldiard  and  another  to 
quiet  title  against  St^er  Broa.  Judgmeot 
for  d^endant,  and  oomplatnants  appeal.  Be- 
Tersed  and  r^dered. 

The  facts  seem  to  be  that  In  1891  B. 
ft  S.  Stelner.  a  flrm,  recovered  Judgment 
against  the  Birmingham  Bnsley  liand  &  Im- 
provement C<Hnpan7  In  the  sum  of  $1,882, 
and  bad  execution  issued  thereon,  which  was 
returned  In  April  of  the  same  year  nulla 
bona.  At  the  time  of  the  recovery  of  the 
Judgment,  Jones,  who  afterwards  conveyed 
to  the  ccHuplalnants.  held  an  unrecorded  deed 
to  himself  from  the  Birmingham  Land  St  Im- 
provement Company  conveying  the  land  In 
question.  The  Judgment  became  dormant  for 
failure  to  issue  execution  until  March,  1908, 
when  It  was  duly  revived,  and  execution  was 
levied  on  the  lots  in  question,  which  were 
B<rfd,  and  the  appellant  corporation  became 
tbe  purdiaser.  The  other  facts  sufficiently 
appear  in  the  <^dnlon. 

Henry  F.  Reese  and  Ivey  F.  Lewis,  for 
cppdlants.   A.  Latady,  for  appellee. 

ANDERSON,  J.  The  complainants'  gran- 
tor, Jones,  had  a  deed  from  the  Endey  Com- 
pany, prior  in  date  to  the  Judgment  of  Steln- 
er Bros,  against  said  Ensley  Company;  but 
Mid  deed  was  not  recorded  until  March  5, 
1881,  some  time  subsequent  to  the  Judgment, 
which  was  rendered  January  17,  1891.  The 
deed  would,  thertfore,  be  void  as  to  the 
Judgment,  under  the  statutes  of  registration 
(section  3383,  Code  of  1907),  unless  It  was 
shown  that  the  judgment  creditor  had  no- 
tice of  same,  and  the  burden  Is  upon  the 
grantee  In  said  deed  to  ^ow  notice.  Rankin 
Mfg.  Co.  V.  Bishop.  137  Ala.  275,  34  South. 
991 ;  Center  v.  P.  &  M.  Bank,  22  Ala.  756. 
The  cranplalnants  attempt  to  charge  notice  of 
the  fact  that  these  Iota  had  been  sold  to  B. 
Stelner  before  the  rendition  of  the  Judgment 
by  a  famlilarlty  with  the  coudttlon  of  af- 
taira  of  the  BiuAer  Company,  growing  oat 


of  hts  dealings  therewith  and  the  filing  of  a 
certain  bill  by  his  firm  against  said  company, 
prior  to  the  rendition  of  said  Judgment  We 
do  not  think  that  the  facts  shown  were  suffi- 
cient to  charge  the  plaintiffs  to  the  Judg- 
ment with  notice  that  the  lots  had  been  sold 
or  that  Jones  had  purchased  them  before 
they  obtained  their  said  Judgment. 

This  court,  In  construing  the  statute  above 
cited,  has  held  that  the  purchase  at  a  Judg- 
ment sale  Is  protected  as  against  an  unre- 
corded deed  of  which  the  judgment  creditor 
had  no  notice,  whether  the  lien  was  subse- 
quently kept  alive  or  not.  Wood  v.  Lake,  62 
Ala.  489.  This  case,  however,  presents  a 
question  which  seems  to  never  have  been 
pointedly  decided  by  this  court  The  re- 
spondents invoke  the  doctrine  of  purchaser 
without  notice  as  against  Jones,  the  grantee 
in  the  unrecorded  deed ;  and  these  complain- 
ants Invoke  the  doctrine  of  bona  fide  pur- 
chaser as  against  the  respondents,  upon  the 
theory  that,  while  the  judgment  may  have 
been  superior  to  the  Jones  deed,  respondents 
permitted  the  record  to  remain  in  such  con- 
dition that  Jones'  title  was  dear  when  they 
bought  from  him,  and  that  they  had  no  no- 
tice that  there  was  a  live  and  subsisting  judg- 
ment, superior  to  the  Jones  deed,  whidi  was 
on  record  when  they  bought  from  him.  lu 
other  words,  while  the  record  showed  that 
the  Judgment  was  rendered  prior  to  the  reg- 
istration of  the  Jones  deed,  yet  the  Jones 
deed  was  on  record  when  they  bought,  and 
the  Judgment  was  in  such  condition  at  the 
time  of  their  said  purchase  from  Jones  that 
the  law  presumed  that  It  was  satisfied. 
Counsel  for  the  appellees  admit.  In  brief,  that 
the  judgment  lay  dormant  from  January, 
1891,  until  March,  1003,  except  as  a  recorded 
Judgment,  but  which  said  recordation  seems 
to  be  conceded  as  InsufiSclent  as  a  lien,  and 
which  under  the  statute  does  not  survive  tor 
over  10  years,  evai  if  properly  recorded  so 
as  to  ke^  up  the  Uen. 

Section  41M  of  the  Code  of  1907  Is  as  fol- 
lovt^:  "If  ten  years  have  elapsed  from  the 
rendition  of  the  judgment  or  decree  without 
Issue  of  execution,  or  If  ten  years  have  laps- 
ed since  the  date  of  the  last  execution  is- 
sued, the  judgment  or  decree  must  be  pre- 
sumed satisfied,  and  the  burden  of  proving  it 
not  satisfied  If  upon  the  plaintiff."  The 
judgment  In  question  was  rendered  in  Jan- 
uary, 1891.  No  execution  seems  to  have  been 
Issued  thereupon  within  10  years  prior  to 
the  time  complainants  bought  from  Jones, 
August  14, 1901,  more  than  10  years  after  the 
rendition  of  the  judgment,  and  prior  to  the 
revival  of  same  In  1903.  We  therefore  bold 
that  notwithstanding  the  Jones  deed  was  in- 
operative as  against  the  Judgment  in  ques- 
tion, .when  these  complainants  bought  from 
Jones  the  record  of  said  judgment  was  In 
such  condition  that  they  had  the  right  to 
presume,  under  the  statute  that  It  was  sat- 
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Isfled,  and  not,  tiiertfore,  supwior  to  11117 
title  they  would  aeqnire  from  Jones.  Tbe 
BubBeqnent  mlval  of  tbe  Jadgment  would 
doabtieas  meaD  Hiat  It  was  not  satlBfled,  but 
this  wonld  not  eftect  Interrenlng  rlf^ta. 
Leonard  v.  Brewer,  86  Ala.  880,  6  Sontb.  SOS. 
We  are  not  onmlndful  of  the  fact  tbat  tbla 
conrt  has  often  held  tbat  the  title  of  a  pur- 
chaser under  an  execution  sale,  whether  the 
Hen  had  been  kept  alive  or  not,  got  a  superi- 
or title  to  ttie  grantee  under  a  iffior  unre- 
corded deed ;  bat  none  of  them  hold  that  an 
Intervening  purchaser  from  the  grantee 
would  not  be  protected  sftor  the  judgment 
had  lain  dormant  l<mg  enough  for  the  record 
to  dls<308e  a  presumptlTe  satisfaction  of 
same.  If  the  re^ndents  can  iffoflt  by  the 
failure  of  Jones  to  record  his  deed  prior  to 
the  rendition  of  the  Judgmoit,  these  ocmi- 
plainantB  can  also  profit  1^  the  action  of  the 
plaintUfS  to  the  Judgmoit  in  permitting  the 
record  to  get  In  such  a  condition  that  the 
law  jffesnmed  that  It  was  satisfied  when  com- 
plainants bought  the  land  from  Jones. 

The  complainants  not  onl7  showed  con- 
stnictlTe  possession  under  a  superior  title, 
but  that  they  were  in  the  actual  possession, 
throui^  their  agent,  Lewis,  when  the  bill  was 
filed.  The  diance^lor  erred  In  dlsminring  the 
complainants*  bill,  and  the  decree  must  be 
rereraed,  and  one  is  here  rendered  adjudging 
the  complainants  the  true  owner  of  the  lots 
In  questloub 

Reversed  and  rendered. 

DOWDELL,  0.  J.*  and  SATRB  and  EV- 
ANS, 3J^  concur. 


CITT  OF  NORTH  BIRMINGHAM  V.  STATE 
ex  rel.  SPARKS  et  aL 
(Supreme  Court  of  Alabama.   Jan.  12, 1910: 
Rehearing  Denied  Feb.  28,  IdlO.) 

1.  Quo  Wabbanto  (S  8*)— Obouhdb— Eztbn- 
aiON  or  Cut  LiinTS. 

Code  1907,  |  5460,  aotfaoilzing  quo  war- 
ranto to  vacate  diarters  of  corporations  other 
than  municipal  on  Bpeci6ed  grounds,  does  not 
apply  to  municipal  corporations,  and  does  not 
justify  quo  warranto  to  test  the  validity  of  the 
extension  of  the  corporate  limits  of  a  munici- 
pality. 

[Ed.  Note. — For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  S  9;  Dec.  Dig.  |  &•] 

2.  Quo  Wabbanto  (I  3»)— Gbouwds— Exes- 

ClSa  or  OOBPOBATE  FOWEBB. 

Code  1907,  S  5453,  authorizes  quo  warranto 
where  any  person  intrudes  into  any  public  of- 
fice, or  where  any  public  officer  has  done  any 
act  by  which  he  forfeits  the  office,  or  when  any 
association  acts  as  a  corporation  without  being 
duly  incorporated.  Held  that,  though  quo  war- 
ranto lies  to  test  the  right  to  the  exercise  of 
particular  franchises  not  embraced  within  the 
charter,  it  does  not  lie  against  the  legal  officers 
of  a  municipal  corporation  beeauBe  they  assume 
to  exercise  corporate  powers  beyond  the  terri- 
torial limits  of  the  municipality,  but  the  remedy 
is  by  injunctioo. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  \  4;  Dec.  Dig.  {  S*} 


Appeal  from  Circuit  Court,  Jefferson  Conn* 
tr;  A.  O.  Ijuie,  Judge. 

Quo  imrranto  by  the  State,  on  the  relation 
of  G.  W.  Sparks  and  others,  against  the  City 
of  North  BIrmlngluun  and  its  offlcua;  to  test 
the  TsUdlty  ot  the  extension  of  the  corporate 
IlmltB  of  the  town  made  br  an  order  anA  de- 
cree of  the  probate  Judge  of  Jefferson  county. 
From  a  Judgment  for  rdator,  defendants  ap- 
peal. Reversed  and  rendered. 

The  petition  alleges  that  on'  the  IStb  day 
of  November,  1906,  a  petition  was  filed  In  tbe 
probate  court  of  Jefferson  county  by  at  least 
10  male  inhabitants  of  the  town  of  North 
Birmingham,  but  not  of  the  character  describ- 
ed as  being  included  In  the  boundaries  as  en- 
larged, proposing  an  alteration  or  change  In 
the  boundary  line  of  the  town  of  North  Bir- 
mingham; that  the  election  was  held,  and 
on  the  return  the  majority  was  in  favor  of 
tbe  incorporation,  and  on  January  9,  1906, 
a  petition  purporting  to  be  signed  by  more 
than  100  owners  of  real  estate  situated  with- 
in the  extension  heretofore  described  was 
also  filed  In  the  office  of  the  judge  of  probate. 
It  iB  further  allied  that  tbe  relator  was 
resident  and  owner  of  real  estate  within  the 
extension  proposed,  and  that  he  was  opposed 
to  said  alteration  or  change.  It  is  alleged 
that  there  was  not  obtained,  as  required  by 
the  statute,  the  consent  in  writii^  signed  by 
two-thirds  of  the  owners  of  tbe  real  estate 
situated  within  the  extmslon.  It  1b  further 
alleged  that  a  great  many  who  signed  the 
petition  above  referred  to  were  not  owners 
of  real  estate,  and  that  a  great  many  of  the 
nam^  were  obtained  by  fraud.  It  Is  further 
alleged  that  the  defendants  are  seeking  to 
make  all  tbe  laws  and  ordinances  governing 
said  town  of  North  Birmingham  apply  to  the 
territory  sought  to  be  included,  and  that  ^- 
forts  are  being  made  to  enforee  collection  of 
taxes  and  license  and  prlvil^e  fees  for  those 
doing  business  In  the  territory  sought  to  be 
Incorporated,  and  that  notice  has  been  issued 
that  if  taxes  were  not  paid  the  property 
would  be  sold,  etc.  Then  follows  the  prayer, 
seeking  to  declare  the  propc«ed  extension  in- 
operative and  void,  and  to  exclude  the  de- 
fendants from  the  offices  and  franchises  they 
are  usurping  and  attempting  to  hold  in  tbe 
territory  sought  to  be  Included. 

C  B.  Smith,  for  appellants.  Frank  S.  An- 
dreas, for  app^ee. 

ANDERSON.  J.  Section  5450  of  the  Code 
of  1007,  as  to  quo  warranto,  has  no  applica- 
tion to  municipal  coipotatloiiB,-  and  this  pro- 
ceeding must  hare  heai  attunpted  under  sec- 
tion 6tiS3,  which  provides  for  the  action  In 
the  cases  there  enumara1«d.  SnbdlTiaiom  2 
and  8  can  have  no  bearing  on  the  prea«it 
cas^  and  the  r^tor  must  be  proceeding  nn- 
der  sub^vlslon  1  of  sectKm  5453.  This  sub- 
division provides  that  the  action  may  be 


•For  other  eases  ■••  mum  teple  ud  ssetloa  HtrHBBR  la  Dec.  A  Am.  Digs.  1M7  to  4at^  A  Reportsr  ladsKM 

Digitized  by  Google 


Ala.) 


WHITLEY 


T.  STATE. 


203 


broosAit  In  tbe  following  cases:  "0)  When 
any  person  nsarps,  IntradflS  into,  or  unlaw- 
f  ally  holds  or  exerdses  any  public  offlc^  dvU 
or  military,  or  any  franchise  within  this  state, 
or  any  office  In  a  corporation  created  by  ttie 
authority  of  this  state."  The  Information 
and  prooC  shows  that  the  respondents  are 
legal  officers  at  North  Blrmln^m,  and  It 
does  not  appear,  by  arament  or  proof,  that 
th^  are  emctalng  any  franchise  or  powers 
not  anthorlxed  by  the  charter.  It  does  not 
aniear  that  Oie  things  they  are  doing  or  at- 
tenqttlng  to  do  are  not  authuized  by  the 
dtaxtex  ot  North  Blmilni^am. 

The  only  complaint  against  the  resptmdoits 
Is  that  they  are  exceeding  their  Jarlsdlctlon 
by  6xAng  or  threatoilng  to  do  diarter  or  fran- 
chise acts  b^ond  the  legal  limits  of  North 
Blrmlnghsm.  ^  This  would  not  be  the  unlaw- 
ful holding  or  exercise  of  a  public  office,  or 
the  aUawfal  holding  or  exercise  of  a  fran- 
chls&  Tbt^  are  properly  in  office,  and  the 
franchise  that  they  are  using  is  not  ques- 
ticmed,  nor  are  the  acts  complained  of  unau- 
thorised. They  are  merely  charged  with  go- 
ing b^ond  the  limits  of  Jnilsdlctlon  in  the 
exerdae  of  an  ofBce  or  franchise.  Section 
5453  was  not  intended  to  correct  a  mere  abuse 
or  excesslTe  use  of  an  office  or  franddse,  but 
to  ronove  a  usurper  from  an  office,  or  to  pre- 
vent the  use  (rf  a  franchise  which  did  not  ex- 
ist. It  may  be  that  an  abuse  of  power  might 
forfeit  the  charter  of  a  business  corporation 
under  section  6450;  bnt,  as  we  have  observed, 
this  section  does  not  apply  to  munlcl[Hil  cor- 
porations. We  are  borne  out  In  the  correct- 
ness of  this  conclusion  by  section  5465,  which 
fixes  the  character  of  judgment  as  to  the  un- 
lawful use  of  a  franchise  and  which  reqnlres 
an  exclusion  from  the  office  or  franchise. 
The  manifest  purpose  of  the  present  informa- 
tion is  to  test  the  ralldlty  of  the  annexation 
of  certain  terrl^ry  to  North  Birmingham 
and  to  restrain  the  respondents  from  exercis- 
ing acts  over  same— not  to  oust  them  from 
the  exercise  of  a  franchise.  Indeed,  the  Judg- 
ment rendered  dora  not  comply  with  the  stat- 
ute. It  excludes  the  respondents  from  the 
franchise,  bnt  in  effect  merely  restrains  or 
enjoins  them  from  doing  certain  things  In 
this  newly  acquired  territory.  If  the  re- 
spondents are  exceeding  their  Jurisdiction  or 
authority,  this  may  be  checked  by  an  appro- 
priate proceeding,  but  not  by  a  quo  war- 
ranto to  test  their  title  to  an  office  or  right 
to  a  franchise.  Here  the  franchise  exists, 
and  the  respondents  are  only  charged  with 
an  excesslTe  use  of  same,  and  are  sought  to 
be  enjoined  from  using  same  In  a  certain 
way,  and  not  that  th^  be  ousted  from  said 
franchise. 

Quo  warranto  is  the  proper  remedy  to  test 
the  right  to  the  exerdse  of  particular  fran- 
diises  not  embraced  within  those  granted  by 
the  diarter,  and  to  oust  the  corporation  from 
the  exercise  <tf  sudi  fTancSilse.  Unlontown  t. 


Glass,  145  Ala.  47S,  30  South.  814;  17  Am. 
&  Ihig.  Eucyc.  of  PL  &  Pr.  396;  Spelling  on 
Bxtraordlnaiy  Belitf,  1801.  The  act  com- 
plained of  in  the  Qlass  Case,  siqtra,  was  the 
exerdse  of  a  frandilse  not  given  by  the  diar- 
ter, and  not  the  excessive  use  ot  a  chartered 
right  On  the  other  hand,  it  seems  well  set- 
tled, by  the  great  wel^t  of  authority,  that 
whore  dty  authorities  assume  to  exerdse 
mere  coiporate  powers  beyond  the  territorial 
boundaries  of  the  corporation,  the  remedy  is 
not  quo  warranto,  but  injunction.  Spelling  on 
Bx.  ReUef,  1 1802;  High,  Ex.  Remedies,  i  618; 
Stultz  T.  State,  65  Ind.  602;  People  v.  Whlt- 
comh,  66  111.  172;  Ddphi  v.  Startaman,  104 
Ind.  344,  3  N.  m  937.  The  Indiana  statute 
on  quo  warranto,  considered  In  the  Stnlts 
Case^  supra,  was  identical  to  subdivision  1  of 
section  5453  of  the  Oode  of  Alabama  ot  1807. 
Leigh  V.  State  ex  rel.,  69  Ala.  261. 

The  drcult  Judge  erred  to  giving  the  relator 
rdlef,  and  the  Judgment  must  be  reversed, 
and  one  Is  here  rmdwed  dlsmlssliv  the  in- 
formation. 

-Reversed  and  rendered. 

DOWDELE^  a  J.,  and  SATBE  and  ISTANS. 
JJ.,  concur. 


WHITLET  T.  STATE. 
(Supreme  Court  of  Alabama.     Feb.  3,  191ft 
Rehearing  Denied  Feb.  26,  1910.) 

Indictment  and  Information  (S8  33,  34*)— 
slonatubes  and  indobsements. 

Where  an  indictment  Is  not  indorsed  "A 

true  bill,"  and  signed  by  the  foreman  of  the 

grand  jury,  as  required  by  Code  1907,  i  7300, 

it  is  not  valid. 
[Kd.  Note. — For  other  cases,  see  Indictment 

and  Information,  Ccmt  Dig.  H  137,  180;  Dee. 

Dig.  II  S3,  84.*] 

Appeal  from  Olrcuit  Court,  Winston  Coun- 
ty; J.  J.  Ray,  Judge. 

Eliza  Whitley  was  convicted  of  an  offense^ 
and  appeals.  Reversed  and  r^anded. 

Curtis  &  Blanton  and  M.  L.  Leith,  for  ap- 
pellant Alexander  M.  Qarbw,  Atty.  Gen., 
and  Thomas  W.  Martin,  Asst.  Atty.  Gea.,  tor 
the  State. 

EVANS,  J.  The  transcript  of  the  record 
In  this  case  shows  no  valid  Indictment. 
There  is  no  indorsement  on  the  indictment, 
as  required  by  section  7300  of  the  Code  of 
1907,  to  wit,  "A  true  bill,"  signed  by  the 
foreman  of  the  grand  Jury.  Until  an  indict- 
ment Is  so  Indorsed,  there  Is  no  valid  in- 
dictment. Mose  V.  State,  35  Ala.  425,  426; 
Winston  V.  State.  52  Ala.  420. 

No  valid  indictment  having  been  shown,  It 
Is  useless  to  consider  the  other  rulings  of 
the  court 

Reversed  and  remanded. 

DOWDELI4  O.  J.,  and  ANDERSON  and 
SAYRB,  JJ.,  concur. 
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SOUTHERX  RT.  CO.  t.  STOLLENWERCK- 

(Supreme  Coart  of  Alabama.    Mor.  24,  1908. 
On  Rehearing,  Feb.  26,  1910.) 

1.  Raixboads  ({  297*)— Accidents  to  Tbain 
— Dkath  or  BnoiiraBB— NEOuaBNCB— OoN- 

TBIBUTOBT    NEOUGKNCB  —  WAK  TONHESa  — 

Question  for  Jubt. 

Id  an  action  for  death  of  a  railroad  en- 
gioeer  in  a  collision  at  a  crosaing  of  another 
railroad,  evidence  held  to  require  submission 
to  the  jury  of  the  QueatlOfiB  of  negligence,  con- 
tributory negligence,  and  willfulness. 

[Ei.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  B  949.  9S0;  Dec.  Dig.  I  297.*] 

2.  RAIUtOADS  a  297*)— ACCIDEKTS  TO  TBAINS 

—Joint  ob  Sevebax,  Nbglioexcb— Plead- 

XRO. 

In  an  action  for  death  of  a  railroad  en- 
gineer In  a  collision  with  a  train  belonging  to 
another  railroad  at  a  crosaing,  the  complaint 
charged  that  intestate's  death  was  caused  by  the 
negligence  of  defendant's  employes,  who  were 
operating  defendant's  train.  In  the  management 
thereof,  and  another  count  charged  that  It  was 
doa  to  the  willful  negligence  of  defendant's 
employes  in  charge  of  such  train  in  running  it 
forward  into  collision  after  discoTerine  dece- 
dent's train  on  the  crosaing,  etc.  Held,  tnat  the 
complaint  did  not  charge  joint  negligence  on  the 
part  of  the  conductor  and  operating  employ^  of 
the  colliding  train,  and  that  pnxtf  of  negligence 
of  any  one  of  them  would  comply  with  the  aver- 
ments. 

[Ed.  Note.— For  other  eue^  see  Railroads, 

Dec  Dig.  I  297.*] 

3.  Trial  (|  2B3*)— Iwtbuctiow— Iqwobiwq 

Issues. 

Where  a  complaint  in  an  action  for  wrong- 
ful death  allied  wantonness  as  well  as  simple 
negligence,  and  there  was  evidence  justifying 
the  submission  of  both  to  the  jury,  a  request 
to  charge,  directing  a  finding  for  defendant  as 
to  the  entire  complaint  on  proof  of  contributory 
negligence  was  properly  XKused. 

fBd.  Note.— E^r  other  cases,  see  Trial,  Gent 
Dig.  II  61ff-623;  Dee.  Dig.  |  253.*] 

4.  Tbial  (!  253*)— Instbuctions— loROBina 
Pleadings. 

Where  a  complaint  alleged  both  negligence 
and  wantonness,  and  there  was  evidence  of  both 
for  the  jury,  a  request,  directing  a  finding  for 
defendant  if  there  was  no  wantonness,  was  er- 
roneous as  ignoring  the  ^mple  negligence  count 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  613-023:  Dec.  Dig.  |  253.*] 

6.  Evidence  ({  471*)— Conclusions— Decbee 
OF  Court. 

Question,  aslted  of  a  witness  as  to  whether 
he  looked  and  listened  "carefully"  before  trav- 
ersing a  railroad  crossing,  was  not  objection- 
able as  calling  for  a  concluidon. 

[Ed.  Note.— For  other  cases,  see  EJvidence, 
Dec.  Dig.  I  471.*] 

Anpeel  from  Circuit  Conrt,  Jefferson  Coun- 
tji  A.  A.  Ooleman,  Jndge. 

Action  bj  B.  F.  Stollenwerck,  as  adminis- 
trator de  bonis  non  of  the  estate  of  Charles 
M.  Bryan,  deceased,  against  the  Southern 
Railway  Company.  Judgment  for  idaintlfT, 
and  defendant  appeals.  Affirmed. 

The  first  connt  alleges :  That  the  Southern 
Railway  and  the  Louisville  ft  NashTllle  Rail- 


road cross  ea<;h  other  on  grade  in  North  Birm- 
ingham, known  as  the  "North  BlrmlDgbam 
crossing."  That  her  Intestate  was  an  engi- 
neer in  the  service  or  emi^oymrat  of  the  Lon- 
isville  &  Nashville  Railroad  Company,  and 
bad  diarge  of  an  engine  to  wbi<A  cars  were 
attached  on  a  branch  of  the  Louisville  & 
Nashville  known  as  the  "Blimlngbam  Min- 
eral," and  just  as  the  engine  wbldi  lOalntlfrs 
intestate  was  running  got  upon  said  crossing 
one  of  def«idant*s  trains,  constating  of  an  en- 
gine and  several  cars,  came  along  on  said  de- 
fendant's railroad  towards  Birmingham,  juid 
ran  into  and  collided  with  the  engine  which 
was  being  operated  1^  plalntUTs  intestate,  so 
wounding  and  scalding  plalntUC  that  he  died. 
PlaintifT  avers  that  the  death  of  her  Intes- 
tate was  caused  by  the  negllgcuce  of  d^end- 
ant'a  emjAos&i,  who  were  <»per8tlng  the  de- 
fendants said  train*  In  the  running  and  man- 
agonent  of  said  train.  Hw  fourth  count  Is 
similar  to  the  first  as  to  the  atatemoit  of  facts, 
and  atl^aa  the  negligence  as  Mlom :  "Plain- 
tiff avera  that  defoidanf^s  employes  In  charge 
of  d^endanfB  said  train  dIsoov«ed  the  said 
LouisTllle  it  MaahrlUe  train  moving  orer  said 
railroad  crossing ;  but,  owing  to  the  wlUfnl, 
wanton,  or  Intentional  negligoice  ot  said  em- 
I^oye  In  charge  of  defendant's  train,  the  said 
train  ran  forward  withoat  stopping  until  It 
ran  into  and  collided  with  the  engine  upon 
which  plaintiff's  Intestate  was  riding,  causing 
the  Injuries  to  plalntlfTs  Intestate  as  hereto- 
fore set  out,  and  causing  bis  death."  For  the 
facts  In  the  case,  see  formw  report  of  the 
case,  referred  to  in  the  opinion. 

The  following  charges  were  refused  to  the 
defendant :  "There  can  be  no  wantonness 
on  Mosby's  part,  under  the  evidence,  unless 
Bryan  failed  to  stop  his  engine  within  100 
feet  of  the  crossing."  (7)  "There  is  no  evi- 
dence of  wantonness  In  this  case.  If  you  be- 
lieve from  the  evidence  that  Bryan's  engine 
8toi;^>ed  for  the  crossing,  and  proceeded  across 
the  crossing  as  testified  to  by  plalntUTs  wit- 
nesses." (12)  "There  can  be  no  wantonness 
on  Moeby's  part  In  going  on  the  crossing,  un- 
der the  evidence  in  this  case,  unless  Bryan 
failed  to  stop  his  engine  within  100  feet  of 
the  crossing."  (Sf  "1  charge  yon  that,  under 
the  evidence  In  this  case,  you  must  find  that 
plaintiff's  intestate  was  guilty  of  contributory 
negligence."  (9)  "Under  the  evidence  in  this 
cose,  plaintiff's  Intestate  was  guilty  of  con- 
tributory negligence,  which  was  the  proxl' 
mate  cause  of  the  injury  yehlA  Is  alleged  to 
have  caused  his  death,  and  plaintiff  cannot 
recover  under  the  first  count  of  the  com- 
plaint" (11)  "It  was  the  duty  of  plaintiffs 
Intestate  to  know  that  the  crossing  was  clear 
before  he  undertook  to  cross,  and  not  to  pro- 
ceed until  he  knew  the  way  was  dear;  and 
if  he  failed  In  this  duty,  and  was  thereby  in- 
jured, be  was  guilty  of  contributory  negli- 
gence, and  plaintiff  cannot  recovw  in  t]ii» 
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8ulL~  (13)  'It  the  Jury  believe  from  the  eri- 
desKe  that  defendant's  engineer  was  not 
aware  of  tiie  proximity  of  the  LonlsTllIe  & 
NasbTlUe  train  nntll  It  was  so  close  to  him 
as  to  be  about  to  strike  him,  and  that  as  soon 
as  be  dlacovered  the  peril  he  applied  the 
emergency  brake  and  did  all  he  could  to  avoid 
the  injury,  be  was  not  guilty  of  wanton,  reck- 
less, or  Intentional  negligence,  and  the  plain- 
tiff cannot  recover  In  this  suit"  a4)  "I 
charge  you  that,  before  you  can  find  a  ver- 
dict In  favor  of  the  plaintiff,  you  must  be  rea- 
sonably satisfied  from  all  the  evidence  in  this 
case  that  defendant's  engineer,  Mosby,  ran 
bis  train  against  the  engine  upon  which  plain- 
tiff's intestate  was  riding  with  the  conscions- 
nera  that  the  act  which  be  was  committing 
would  likely  result  in  death  or  Injury  to  the 
plalntUTs  intestate  or  some  other  person  on 
the  train  or  engine  of  the  Louisville  ft  Nash- 
ville Railroad  Company." 

Weatfaerly  &  Stokely,  for  appellant  Frank 
S.  White  ft  Sons,  for  appellee. 

ANDBRSON,  J.  This  Is  the  third  appeal 
In  this  case.  It  being  reported  first  as  South- 
era  B.  B.  Co.  v.  Bryan,  Adm'r,  125  Ala.  SlO, 
28  South.  446,  and  the  second  tbne  as  South- 
ern B.  B.  Ca  V.  Bonner*  Adm'r,  141  Ala.  517. 
37  South.  702.  The  only  counts  considered 
bj  the  jury,  upon  the  trial  flrom  whidi  the 
present  appeal  Is  had,  are  1  and  4,  as  all  oth-. 
em  were  tiimUiated  by  pleading  or  q)eclal 
InstnKtlons.  It  was  fadd  on  the  aecraid  af^ 
peal  041  Ala.  fil7,  87  South.  7QS)  that  there 
was  evidence  anflQctent  to  submit  both  counts 
to  the  Jury,  and  that  the  graierol  diaige  should 
not  Slave  been  given  as  to  either  count,  be- 
cause of  a  failure  of  proof,  or  as  to  the  first 
count  because  of  proof  beyond  dispute  of  the 
{ilea  of  contributory  negligence  thereto.  Aft- 
er a  careful  consldoratlon  of  the  argument  of 
appellant's  coonsd  and  the  evidence,  we  are 
of  the  opinion  that  the  former  holding  is 
sound,  and  find  no  such  diange  of  the  facta 
upon  the  last  trial  as  would  Justify  the  gen- 
eral chai^  for  the  defendant  as  to  either 
count,  either  upon  failure  of  proof  as  to  the 
allegations  or  because  of  undiluted  proof  of 
contributory  n^llgence. 

It  Is  insisted,  among  other  things,  by  ap- 
pdlant'B  couns^  that  defendant  was  entitled 
to  the  general  charge  as  to  the  first  count  be- 
canse  of  a  variance;  that  the  count  avers 
that  Intestate's  death  was  caused  by  the  neg- 
ligence of  defendant's  employes,  who  were 
operating  defendant's  said  train,  while  the 
proof  fails  to  show  n^Iigence  on  the  part  of 
the  conductor  or  all  of  the  employes  who  were 
<^ rating  said  train.  We  do  not  think  that 
the  complaint  <Aarges  Joint  negligence,  and 
that  proof  of  negligence  of  any  one  of  them 
would  be  a  compliance  with  the  averment 
The  cases  cited  by  counsel  are  not  in  point 
as  to  fact  or  principle, 


Assignments  6,  7,  and  12,  relating  to  un- 
numbered refused  charges,  which  we  number 
6,  7,  and  12  for  convenience,  are  without  mer- 
it, and  comment  Is  useless. 

Tixere  was  no  error  In  refusing  charges  8 
and  9,  requested  by  the  defendant.  Tbey 
charged  that  the  Intestate  was  guilty  of  con- 
tributory negligence,-  and  under  the  evidence 
it  was  a  question  for  the  Jury. 

Charge  11,  requested  by  the  defendant,  was 
properly  refused.  If  not  otherwise  bad,  It 
instructed'  a  finding  for  the  defendant,  as  to 
the  entire  complaint,  upon  the  proof  of  con- 
tributory negligence,  and  therefore  ignores 
the  wanton  count  of  the  complaint. 

Charge  13,  refused  the  defendant,  was  prop- 
erly refused.  If  not  otherwise  bad,  it  In- 
structs a  finding  for  the  defendant  if  there 
was  no  wantonness,  and  Ignores  the  simple 
n^llgence  count  Charge  14  is  subject  to  the 
same  crltldsuL 

We  do  not  think  that  the  trial  court  erred 
In  permitting  counsel  to  ask  the  witness  Law- 
rence the  question,  "State  whether  you  listen- 
ed carefully  or  not,  when  you  stopped  at  the 
crossing,"  and,  "State  whether  or  not  you 
looked  carefully."  They  did  not  call  for  such 
an  opinion  or  conclusion  as  to  render  them 
Improper.  Nor  do  they  have  to  be  Justified 
under  the  theory  of  a  shorthand  rendering 
of  facts.  They  call  for  the  mere  bald  state- 
ment of  a  fa'ct,  and  to  which  any  witness  with 
the  God-given  senses  can  testify  without  hav- 
ing to  resort  to  an  opinion  or  conclusion. 
Some  of  the  courts  have  gone  very  far  in 
holding  witnesses  down  to  the  narration  of 
details,  and  have  in  many  cases  discounte- 
nanced the  statement  of  a  result  from  concur- 
rent or  collective  facts,  to  the  extent  of  de- 
laying and  complicating,  if  not  defeating.  Jus- 
tice. The'-,rule,  however,  has  gone  Its  limit 
In  this  state,  and  we  are  not  disposed  to  ex- 
tend It  to  a  condemnation  of  the  present  ques- 
tions, which  we  think  were  legitimate  and 
proper.  In  laying  a  predicate  for  proof  of 
lost  documents.  It  Is  natural  and  proper  to 
ask  if  diligent  and  careful  search  was  made, 
and  we  think  any  witness  should  be  allowed 
to  testify  that  he  looked  carefully,  or  listened 
carefully  or  attentively. 

The  case  of  L.  &  N.  R.  R.  Co.  v.  Bouldin, 
110  Ala.  200,  20  South.  325,  comes  nearer  l>e- 
ing  an  authority  against  these  questions  than 
any  we  find,  unless  It  may  be  the  case  of 
Springfield  v.  Ooe,  160  III.  22,  46  N.  E.  700, 
and  whicA  said  last  case  Is  severely  criticised 
by  Mr.  Wlgmore.  Note  to  section  1951,  p. 
2593,  vol.  8.  Wlgmore  on  EMdence.  This 
Bouldin  Case,  supra,  may  be  differentiated, 
however,  from  the  case  at  bar  upon  ithe  Idea 
that  the  question  In  that  case  called  for  the 
(pinion  of  the  witness  as  to  what  constituted 
ordinary  care  during  the  day.  It  did  not  ask 
If  the  witnesses  were  looking  carefully  at  a 
given  time  or  for  a  particular  object,  but 
whether  or  not  they  kept  an  ordinary  lookout 
that  daji 
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The  trial  court  did  not  err  In  refnslns  the 
motion  for  a  new  trial. 

The  judgment  of  the  dyrcult  court  li  af- 
firmed. 

Affirmed. 

DOWDBLI..  C.  J.,  and  SAYBB  and  BVAJf  S, 
JJ.,  concar. 

On  Rehearing. 

AM>BRSOX,  3.  As  stated  In  the  original 
opinion,  the  Bouldln  Case,  supra,  comes  near- 
er being  an  authority  against  the  two  qnes- 
ttona  asked  the  witness  Lawrence  than  any 
Alabama  cases  cited,  and  whldk,  we  think, 
can  be  and  was  differentiated  from  the  pres- 
ent case.  We  will  not  undertake  to  commmt 
on  the  cases  dted  In  appdlanfs  original  brief, 
but  rq>eat  that  none  of  than  go  aa  fiir  as 
the  Bouldln  Case  In  support  of  aK>eIlant*s 
contention. 

ThB  qnestlfm  tai  the  case  of  Birmingham  B. 
B.  Martin,  148  Ala.  8.  42  South.  618»  called 
npon  the  aiglneer  to  testify  as  to  whether  or 
not  he  carefully  discharged  bis  duties  in  and 
about  the  handling  of  the  engine  as  he  went 
along  by  and  left  Twenty-Fourth  street;  not 
whether  or  not  he  used'  his  sense  of  sight  and 
hearing  at  a  particular  time.  The  question 
condemned  In  the  case  of  Birmingham  B.  B. 
T.  Baylor,  101  Ala.  498,  13  SouUr  793,  called 
for  the  mere  opinion  of  the  witness  as  to  the 
safety  of  the  switch,  and  not  whether  or  not 
he  carefully  looked  at  It.  The  question  In  the 
case  of  Tanner's  Ex'r  t.  Louisville  &  N.  R. 
Co..  60  Ala.  621,  called  upon  the  witness  to 
state  that  he  used  all  the  means  he  had  to 
atop  the  train;  In  other  words,  whether  or 
not,  and  how,  he  discharged  his  duty. 

The  question  here  merely  called  for  the  per- 
sonal observation  of  the  witness — whether  or 
not  he  looked  carefully  and  listened  carefully 
at  a  particular  place  and  particular  time.  It 
was  not  even  a  shorthand  rendering  of  col- 
lective facts,  based  upon  personal  observa- 
tion, and  which  has  been  Justified  by  this 
oourt  (A.  G.  S.  R.  R.  V.  Tarbrough,  83  Ala. 
242.  3  South.  447,  3  Am.  St.  Rep.  715),  but 
was  the  mere  narration  of  a  single  fact  that 
he  looked  carefully  and  listened  carefully  at 
a  particular  place  and  time.  If  he  did  not 
look  or  listen  carefully,  he  could  have  been 
and  was  tested  upon  the  cross-examination. 
HoreoTer.  he  had  already  stated,  upon  the 
direct  examination  as  to  the  surrounding  con- 
ditions and  the  directions,  tbat  he  looked,  and 
we  do  not  tliink  the  trial  court  committed  re- 
Tersible  error  in  permitting  him  to  state  that 
be  looked  and  listened  carefully  after  his 
train  8toK>ed  and  before  proceeding  to  cross 
the  defendant's  tratft.  This  was  a  fact  which 
the  plalntltr  had  the  right  to  inrove,  and  there 
was  no  other  or  better  way  to  bare  done  so. 

The  application  is  overruled. 


WHITB  T.  LBEL    (No.  14,0S1.) 
(Sapreme  Court  of  MisBissippi.   May  2,  1910.) 

1.  BBOKXBS  (1  96*)— ACTHOUTT  TO  COIXKt 
PtTBCHASB  FBICS. 

Where  agent  is  employed  merely  to 
negotiate  a  sale  of  real  estate,  with  no  power  to 
convey,  he  has  no  authority  to  collect  any  part 
of  tbe  price,  although  he  ia  instmcted  by  his 
principal  to  fix  tbe  trade  so  that  the  pnzraaaer 
could  not  back  out. 

[Dd.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {  138;  Dec.  Dig.  {  86.*] 

2.  Pbikcipal  ako  Aoeht  (I  ISO*)— -LlABirjTT 

or  Pbihcifal. 

A  prindpal  cannot  be  made  liable  for  Ae 
act  of  hia  agent,  unless  such  act  is  within  tbe 
ordinary  and  usual  scope  of  the  actual  or  appar- 
ent authority  ofrtbe  agent,  and  an  agent  cannot 
enlarge  his  authority  by  unauthorized  acts. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
and  Agent,  Cent.  Dig.  {  557 ;  Dec.  Dig.  f  150.*] 

Appeal  from  Circuit  Court,  Lauderdale 
County;  Jno.  L.  Buckley,  Judge. 

Action  by  J.  H.  Lee  against  J.  M.  White 
and  another.  Judgment  for  plaintiff,  and 
defendant  White  anieala.  Berersed  and  re- 
manded. 

Bonrdeauz  ft  Vauble,  for  appellant  Ba»> 
kin  ft  Wllbonm,  for  a^ellee. 

MAYES,  C.  T.  J.  H.  Lee  brings  this  suit 
against  J.  M.  White  and  N.  J.  Sbeely  for 
the  purpose  of  recorerlng  the  sum  of  about 
$200,  While  the  suit  Is  n<nnlnally  against 
both,  it  iB  really  a  suit  against  White.  Tlie 
Hibstantial  fiicts  are  about  as  follows : 

It  seems  that  J.  M.  White  owned  a  life  In- 
terest In  a  certain  tract  of  land  located  In 
Alabama,  near  which  place  Hr.  Lee  lived.  It 
is  claimed  by  Lee  that  White  authorized  Mr. 
Sbeely  to  act  fOr  him  as  his  agent  in  n^o- 
tlatlng  a  sale  of  his  interest  in  this  property, 
and  it  Is  claimed  tor  Lee  that  Shedy  did  act 
as  agent,  and  contracted  to  seU  the  property 
to  him  for  a  certain  price  and  on  eertaln 
terms,  agreed  upon  and  consented  to  and- 
ratified  by  White.  The  testimony  shows  tbat 
at  or  about  the  time  Sbeely  negotiated  the 
trade  with  Lee,  claiming  to  act  as  agait  for 
White,  he  collected  ^m  Lee  the  sum  of 
$200  88  a  payment  on  the  purchase  price. 
This  $200  yf&a  appropriated  by  She^  to  his 
own  use,  and  It  Is  claimed  tiy  him  that  It  was 
done  with  the  consent  of  Mr.  White,  and  was 
a  part  of  the  commissions  agreed  to  be  paid 
to  him  by  White  for  negotiating  the  sale. 
White  denies  he  knew  that  Sbeely  had  col- 
lected the  $200,  and  denies  that  he  had  ever 
given  Sheely  any  authority  either  to  collect 
the  $200  or  to  r^inesoit  him  in  n^tiatlng  a 
sale  of  the  property.  In  short,  White  de- 
nies the  agency  of  Sheely  in  toto.  White  re- 
fused to  complete  the  trsde  n^tlated  by 
Sheely,  whereupon  Lee  sues  hath  White  and 
Sheely  to  recover  the  $20(K  All  transactions 
were  shown  to  be  verbal,  and  it  Is  also  shown 
tbat  Sheely  Is  Insolvent 
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Hie  testhnoay  In  the  case  fs  confllctliig, 
and  the  jury  might  have  found  a  verdict  In 
favor  of  elthw  party.  In  this  condition  of 
the  testiiD0D7,  the  court  gave  the  serenth  In- 
rtmetlon,  which  la  as  follows,  tIs.:  "The 
court  charges  the  Jury  that  every  Rgeat  is 
impliedly  authorized  to  do  all  acts  that  are 
usnal  and  cnstomatr  to  effectuate  the  real 
purpose  of  the  ^ency;  and  If  the  Jury  be- 
lieve from  the  evidence  that  White  dertred 
and  requested  Sheely  to  flx  the  trade  so  Lee 
conld  not  baCk  out,  and  that  In  collecting 
the  ^00  and  rectipting  for  It  Sheely  was 
acting  In  good  faith,  for  and  on  b^alf  of 
Whiter  with  a  view  of  binding  the  trade,  and 
that  the  collection  of  the  $200  was  a  reason- 
able precaution  on  the  inrt  of  Sheely  in  the 
Interest  of  White,  then  Sheely  was  author- 
ized to  collect  It,  In  law,  whether  e^remly 
authorized  by  White  or  not" 

This  instnictlon  does  not  corrector  an- 
nounce the  law.  If  It  be  conceded  as  a  mat- 
ter of  ftict  that  White  had  empl<^ed  Sheely 
to  act  as  his  agent,  the  record  condnslvely 
shows  that  no  power  of  attorney  had  been 
given  Shelly  to  make  any  conveyance  of  the 
property,  ^ther  for  cash  or  on  credit  If 
Sheely  had  any  authority  to  act  for  White, 
aa  the  record  now  stands,  "^it  was  a  mere  oral 
anthority  to  negotiate  the  sale,  which  In 
itself  did  not  carry  with  it  any  rl^t  Im- 
pliedly to  collect  any  part  of  the  purdiase 
mon^.  In  order  to  make  a  binding  con- 
tract of  sale.  It  was  not  necessary  for  Sheely 
to  collect  any  part  of  the  purchase  mQne>', 
and,  even  If  White  had  directed  Sheely  to  flx 
the  trade  so  as  to  be  binding,  unless  he  had 
given  him  authority  to  collect  a  part  of  the 
pardiase  money,  such  an  Instruction  would 
not  have  Included  tails  anthority.  Where  one 
appoints  an  agent  to  sell  lands  merely,  it 
seems  to  be  well  settled  by-  the  authorities 
that  BDch  agency  does  not  carry  with  it  any 
implied  authcnrlty  to  collect  paymaits.  The 
mere  fact  that  one  employs  an  agent  to  sell 
lands  does  not  imply  any  authority  to  collect 
the  purchase  money  or  to  make  the  conv^- 
ance.  Sutib  authority  must  be  expressly 
givm.  An  agent  can  make  a  binding  con- 
tract for  his  principal  to  convey,  vrithont  au- 
thority to  tither  c^ect  the  purchase  mon^ 
or  make  the  actual  conveyance.  Again,  the 
owner  of  land  may  be  willing  to  trust  an 
agent  to  negotiate  a  binding  trade,  but  at  the 
same  time  be  unwilling  to  trust  the  agent  to 
coHect  the  purchase  price  or  make  the  con- 
veyance. SnCh  rli^ts  must  be  I^t  In  the 
principal,  unless  expressly  delated  to  the 
agent  See  Si  Cyc.  1368,  and  authoritlee. 

The  seventh  Instruction  Is  totally  wrong  in 
its  announcement  of  the  law,  even  if  White 
did  desire  Sheely  to  make  a  binding  trade, 
and  BO  Instructed  Sheely.  This  inatmctlon 
and  desire  was  no  warrant  for  Sheely's  act 
in  collecting  any  part  of  the  purdiase  money. 
The  Instruction  practically  tells  the  Jury 


that  It  does  not  make  any  difference  wheth- 
er  White  had  authorized  Sheely  to  collect 
thla  mon^  or  not,  yet  If  Sheely  did  exceed 
his  authority  and  collect  It  anyway,  believing 
that  snch  course  vran  necessary  In  order  to 
make  a  binding  trade,  then  Sheely  had  a 
right  to  collect  It,  and  If  he  misapplied  It 
White  is  reqranslble.  No  agent  can  Increase 
and  enlarge  his  authority  by  unauthorized 
acts.  The  prlncUnl  cannot  be  made  liable 
for  the  act  of  the  agent  as  regards  third  per- 
sons, unlesa  the  act  of  the  agent  is  within 
the  ordinary  and  usual  scope  of  the  actual  or 
aKMxent  anthority  of  the  agent.  When  the 
agent  is  employed  merely  for  the  purpose  of 
negottetlng  a  sale  of  real  estate,  with  no 
power  to  convey,  such  agency  carries  with 
it  no  appar«it  authority  to  collect  the  iHir- 
chase  price.  It  would  seem  that  the  mere 
fact  that  it  must  necessarily  have  been 
known  to  Lee  that  Sheely  had  no  power  of 
attorney  to  convey  was  bound  to  put  him  on 
notice  of  the  fact  that  he  could  not  collect 
the  purdiase  price. 
Beversed  and  remanded. 


SOUTHERN  E.  CO.  v.  PITTMAN  et  aL 
(No.  14,470.) 
(Supreme  Court  of  Mfsaissippl.   May  2,  1910.) 

1.  Railboads  (S  400*)— Injuries  to  Pebsoks 
ON  T^ACK  —  Negligence  —  Last  Glbaz 
Ohancb— Question  tor  Jurt. 

Where  an  engineer  in  rounding;  a  curve 
sees  a  man  on  a  trestle  315  yards  ahead  of  him, 
the  trestle  being  248  feet  long  and  from  12  to 
20  feet  high,  and  the  engineer  blew  his  whistle, 
and  the  person  on  the  track  attempted  to  reach 
the  end  of  the  trestle,  where  he  could  leave  the 
trade,  and  the  engineer  did  not  apply  the  emer- 
gency brakes  until  the  engine  had  reached  the 
approach  to  the  trestle,  and  less  than  24S  feet 
from  where  the  person  was  subsequently  killed 
by  the  engine,  tne  question  whether  the  engi- 
neer exercised  reasonable  care  after  discovering 
the  peril  was  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  $  1375 ;  Dec.  Dig.  g  400.*] 

2.  Railsoads  (S  890*)  —  NiouaBKCE  —  Last 

Cleab  Ooanok. 

The  servantfl  of  a  railroad  company  are  not 
bound  to  keep  a  lookout  for  trespassers;  but  if 
fbey  see  one,  and  appreciate  his  danger,  and 
that  he  cannot,  by  the  exercise  of  reasonable 
effort,  extricate  himself,  then  they,  in  turn,  must 
exercise  reasonable  care  to  prevent  injury  to 
him. 

[Ed.  Nqte.— For  other  cases  see  Railroads, 
Cent.  Dig.  g§  1324,  1325 ;  Dec.  Dig.  S  390.*] 

Appeal  from  Circuit  Court,  Montgomery 
County;  G-  A.  McLean,  Judge. 

Action  by  Zilpha  Pittman  and  others  against 
the  Southern  Railroad  Company.  Judgment 
for  i^Intlfls,  and  defendant  appeala  Af- 
firmed. 

Catchli^  &  Catdilngs,  for  appellant  HUI, 
Knox  &  WUbmm,  for  appellees. 

HAYES,  0.  J.  There  can  he  no  disputing 

the  fact  that  this  old  negro,  73  years  of  age. 
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was  guilty  of  negligence  In  venturing  on  a 
railroad  trestle  248  feet  long  and  from  12  to 
20  feet  blgb.  Had  accident  resulted  to  him 
solely  because  he  went  upon  the  trestle,  un- 
doubtedly he  could  not  have  recovered  there- 
for. But  we  do  not  conceive  that  to  be  the 
question  In  this  case.  ITven  trespassers  on 
railroad  tracks  cannot  be  recklesidy  or  wan- 
tonly injured;  but,  wb^  seen  In  a  position 
of  danger,  reasonable  care  must  be  exercised 
by  the  railroad  to  prevent  the  injury.  With- 
out attempting  a  rehearsal  of  all  the  facts  in 
this  case,  we  will  review  a  few  points  in- 
disputably shown  by  the  testimony,  lu  order 
that  we  may  determine  whether  or  not  It  was 
a  question  for  the  Jury  to  determine  wheth- 
er anch  reasonable  care  was  exercised  by  the 
railroad  company. 

me  aigineer  nmning  the  train  that  killed 
Jesse  Fittman  had  been  on  that  roftd  for 
19  or  20  years.  He  Icnew  of  tills  trestle, 
which  was  248  feet  long  and  from  12  to  20 
feet  hi|^  He  saw  the  deceased  on  this  trc»^ 
tie  as  be  tamed  the  curve,  some  315  yards 
away.  The  train  was  running  at  35  or  40 
miles  an  hour.  To  use  the  exact  language  of 
the  engineer,  he  says:  **Ab  I  rounded  the  curve 
<Bhown  by  the  testimony  to  be  about  316 
yards  distant)  I  realized  that  be  was  on  the 
trestlA  I  blew  my  whistle  to  let  him  know 
I  was  coming.  He  had  his  back  to  me,  and 
when  I  blew  my  whistle  he  mended  his  gait 
He  did  not  nm,  but  kind  of  hopped  along; 
kind  of  trotted.  He  did  not  exactly  run,  and 
I  tbought  he  was  trying  to  make  the  end 
of  the  trestle,  and  In  my  judgment  I  did  not 
think  be  could  make  11^  and  I  then  applied 
my  emei^ency  toakes."  It  fully  appears  In 
other  testimony  that  the  emergency  orakes 
were  not  applied  until  the  engine  had  reach- 
ed the  approach  to  the  trestl^  and  less  than 
248  feet  from  where  deceased  was  killed ;  It 
being  impossible  to  come  to  a  stop  In  less 
tban  300  feet  In  Short  althoi^h  the  en- 
gineer first  saw  deceased  315  yards  trom 
where  he  was  killed,  on  a  trestle  from  12 
to  20  feet  high,  and  running  for  no  purpose, 
apparently  or  rationally,  but  to  se^  a  place 
of  safety,  no  effort  was  made  to  stop  the 
train  until  It  was  manifest  that  the  old  man 
could  not  reach  the  end  and  In  this  way 
gain  a  place  of  safety;  It  then  being  too 
late  to  stop  before  striking  him. 

The  anestlon  In  this  case  is,  In  view  of  all 
the  facts  In  this  record  and  known  to  the 
-engineer,  did  he  exercise  reasonable  care  to 
avert  the  accident?  That  the  position  of  the 
party  killed  was  a  perilous  one  all  mankind 
will  agree.  That  the  engineer  knew  of  this 
position  Is  testified  to  by  him.  Then  the 
-question  Is,  Did  he  exercise  reasonable  care? 
We  think  this  question  should  have  gone  to 
the  jury,  and,  since  their  finding  Is  against 
the  Idea  that  reasonable  care  was  exercised, 
we  do  not  fed  warranted  In  dtetnrbing  their 


finding.  The  case  .of  Christian  t.  Railroad 
Co.,  71  Sites.  237,  16  South.  71,  Is  directly  in 
point  and  controls  this  case.  In  cases  of  this 
character  the  court  says:  "The  trne  rule  is 
that  the  servants  of  the  company  are  not 
bound  to  keep  a  lookout  for  trespassers ;  but 
if  they  see  one,  and  appreciate  his  danger, 
and  that  he  cannot,  by  the  exercise  of  rea- 
sonable effort,  extricate  himself,  then  they, 
in  turn,  must  exercise  reasonable  care  to 
prev«Qt  Injury  to  him;  and  what  is  such 
reasonable  care  is  a  question  of  fact,  deter- 
mlnable  by  the  circumstances.  Jamison  v. 
Railroad  Co.,  63  Miss.  33;  Railroad  Co.  v. 
Cooper,  68  Miss.  3G8  [8  South.  747];  Rail- 
road Co.  V.  Williams,  69  iilss.  631  [12  South. 
057];  Railroad  Co.  T.  Watiy,  69  Miss.  145 
[13  South.  825]." 
Affirmed. 


VICKSBURG  WATERWORKS  CO.  r.  PORB. 

(No.  14,233.) 
(Supreme  Court  of  Hlssisstppi.    May  2,  1910.) 

1.  Justices  or  tbb  Piacb  d  44*>— Juhisdxc- 
TioN— Amoitnt  nr  Cqntbovbbst— SpuTTiHa 
Deuands. 

One  cannot  split  up  a  single  demand,  ex- 
ceediojs  (200,  and  therefore  In  excess  of  the 
jarisdiction  of  a  Justice's  court  as  limited  by 
Const  1800,  I  171,  into  several  soms,  so  as  to 
give  jurisdictioo  to  a  Justice's  court. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  U  168,  169 ;  Dec.  Dig.  { 
44.*] 

2.  Justices  of  thb  Peace  ($  44*)— Jnsisoic- 
TioN— Amount  in  Co ntbovebst— Abandon- 
ment or  Pabt  or  Cum. 

Where  a  waterworks  company  presented  to 
a  customer  an  account  for  5199.44  for  water 
rentals  and  $3.60  for  repairs  of  water  meter,  and 
the  item  for  repairs  was  stricken  from  tJie  ac- 
count in  aclmowledgment  of  the  justice  of  the 
claim  of  the  customer  that  he  did  not  owe  it,  the 
act  of  the  companf  amounted  to  an  acquittance 
of  its  demand  for  $3.50,  so  that  the  account  was 
within  the  jurisdiction  of  a  justice's  court. 

[Ed.  Note. — For  other  cases,  see  Justices  oC 
the  Peace.  Cent  Dig.  S  170;  Dec  Dig.  {  44.* j 

Appeal  from  Clraiit  Court,  Warren  Coimty ; 
John  N.  Bnsb,  Jndg& 

Action  by  the  Ti^bnig  Watttworks  Com- 
pany against  B.  Ford.  From  a  judgment  dis- 
missing the  action,  plaintiff  aj^eals.  Revers- 
ed and  remanded. 

The  Ylcksburg  Waterworks  Company,  ap- 
pellant, sued  the  ai^Uee,  R  Ford,  In  the 
court  of  a  Justice  of  the  peace  for  $199.44  for 
water  rentals,  covering  a  period  from  June 
30,  1903,  to  July  24,  1907.  There  was  a  Judg- 
ment by  default  for  the  amount  sued  for, 
with  costs.  ■  From  this  Judgment,  Ford  ap- 
pealed to  the  circuit  court  of  Warren  county. 
On  the  trial  of  the  cause  In  the  circuit  court, 
it  deveIoi>ed  In  the  testimony  that  on  the 
same  day  suit  was  brought  before  the  Justice 
of  the  peace,  and  perhaps  a  few  hours  before, 
the  appellant  presented  this  account  to  the 
appellee  for  payment,  at  whldi  time  the 
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mmoiint  of  the  accoant  was  $202.94;  tbat  the 
last  Item  on  the  account  was  $3.50,  repairs 
for  tbe  water  meter,  bj  which  the  water  was 
measured  which  went  Into  Ford's  bouse;  that 
this  Item  increased  the  amount  of  the  accoant 
from  $199.44  to  $202.94;  that  Ford  disputed 
this  item  Btrennoosly,  claiming  that  the  meter 
did  not  belong  to  him  and  he  was  not  liable 
for  repairs  to  it.  This  item  for  repairs  to 
the  meter  was  then  stricken  off  of  the  ac- 
connt,  leaTing  the  amount  $190.44,  for  which 
the  suit  was  brought  Mr.  Grumpier,  tbe 
manager  of  the  waterworks,  gives  as  a  rea- 
son (which  is  undisputed)  for  striking  this 
item  off  of  the  account  that  Ford  strennously 
denied  liability,  and  because  Mr.  Willis  was 
tbe  owner  of  the  bouse,  and  of  tbe  meter 
which  was  repaired,  and  perhaps  liable  for 
the  repairs  to  tbe  meter,  instead  of  Ford. 
The  court,  after  hearing  the  testimony,  dis- 
missed the  salt  in  tbe  circuit  court,  because 
the  Justice  of  the  peace  was  without  Jurlsdl^ 
tUm,  on  the  idea  that  tbe  real  claim  or  de- 
mud  sued  for  was  $202.94,  Instead  of  $199.- 
4^  From  that  Judgment  the  Vlcksburg  Wa- 
terworks Company  prosecuted  this  appeaL 

Bryson  ft  Dabney,  for  appellant  S.  S.  Hud- 
wm,  for  appelleoi 

ANDSRSON,  J.  (after  stating  tbe  facts  as 
ahore^.  Section  171  of  the  Constitutioii,  which 
proTldea  for  a  competent  number  of  Justices 
of  the  peace,  their  quallflcations,  term  of  of- 
fice, etc,  contains  this  language :  "The  Juris- 
diction of  Justices  of  the  peace  shall  atend 
to  causes  in  which  the  principal  amount  In 
controversy  shall  not  exceed  tbe  sum  of  $200," 
etc.  It  IB  settled  in  Plttman  v.  Cbrlsman,  69 
Miss.  124,  and  many  other  cases  by  our  court, 
that  a  plalDdff  cannot  q>llt  np  a  single  de- 
mand into  several  sums,  so  as  to  thereby  give 
the  Justice's  court  Jurisdiction  of  Its  several, 
parts.  In  McLendon  v.  Pass,  06  Miss.  110, 
5  South.  SS4,  the  court  used  this  language : 
"One  may  have  a  single  right  of  action  em- 
bracing many  items,  or  he  may  have  a  s^- 
rate  right  to  sue  for  each  of  several  demands. 
In  one  case,  he  must  recover  in  one  action; 
in  tbe  other,  he  may  sue  in  separate  snlts  for 
each  demand."  The  Justice's  court  Is  with- 
out Jurisdiction  where  tbe  right  of  action  or 
demand  is  more  than  ^00.  A  plaintiff  will 
not  be  permitted,  In  order  to  defeat  the  Juris- 
diction of  tbe  circuit  court,  to  split  up  his 
cause  of  action  or  demand,  so  as  to  give  the 
Justice's  court  Jurisdiction. 

It  is  contended  on  behalf  of  the  waterworks 
company  tbe  striking  from  the  account  sned 
on  tbe  Item  ct  $8JM>  for  repairs  to  meter  was 
not  a  splitting  of  the  cause  of  action,  because 
this  was  a  separate  and  Ind^iendent  transac- 
tion from  the  balance  of  tbe  accoant,  which 
was  for  water  rentals.  In  our  view  it  Is  nn- 
necesaaiy  to  decide  this  queirtion.  The  un- 
contradicted testimony  shows  that  tbe  Item 


of  $3.50  for  repairs  to  tbe  meter  was  stricken 
from  the  account  In  acknowledgment  of  the 
Justice  of  the  claim  by  Ford  that  he  did  not 
owe  it.  It  amounted  to  ao  acquittance  by  tbe 
waterworks  company  of  that  much  of  their 
demand  against  Ford.  Under  tbe  circum- 
stances of  this  case,  another  suit  could  not 
afterwards  be  brought  for  this  $3.50.  There 
was  left  in  contrOTersy  in  this  case  only 
$199.44. 
Bevwsed  and  remanded. 


MAr*AQA  PACKING  Ca  el  al.  v.  THRBB- 

FOOT  BROS,  ft  CO.   (No.  14,678.) 
(Supreme  Court  of  Misalsrippi.    May  2,  1910l) 
Sales  (§  418*)— Sales  F.  O.  B.— Dibbegard- 

INO  gHIPFinO  OBDEBS— LlABILITT  OF  SEL- 
LER. 

Tbongh  the  purchaser  of  goods,  bought  f. 
o.  b^  at  place  of  abipmeut,  baa  tbe  right  to  direct 
the  route  over  which  they  shall  be  shipped,  tbe 
seller,  diaregarding  hia  directlooa  and  shipping 
over  another  line,  is  liable  only  for  the  conse- 
quent increase  In  freight,  and  not  for  delay  in 
transportation:  there  being  no  evidence  that 
the  goods  would  have  reached  destination  soon- 
er, had  they  been  shipped  over  the  line  directed, 
but  rather  to  the  contrary. 

[E3d.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  I  41&*] 

Appeal  from  Circuit  Court,  Lauderdale 
County;  Jno.  I*.  Bnckley,  Judge. 

Action  by  Threefoot  Bros,  ft  Co.  against 
tbe  Malaga  Packing  Con^iany  and  otbers. 
Judgment  for  plaintiffs.  Defendants  appeaL 
Reversed  and  remanded. 

Appellant,  the  Malaga  Packing  Company, 
at  the  time  of  the  transactions  Involved  In 
this  salt,  was  engaged  at  its  [riace  of  buel- 
ness  in  Malaga,  Cal.,  in  tbe  sale  of  fruits. 
Tbe  appellees,  Tbre^oot  Bros,  ft  Co.,  wrae 
wbolesalB  grocery  merchants  at  Mertdlan, 
Miss.  On  the  26tb  day  of  May,  1907,  Three- 
foot  Bros,  ft  Co.  bought  from  tbe  Malaga 
Packing  Company  a  lot  of  raMns,  and  on 
July  24,  1907.  they  bought  a  lot  of  pmnea 
These  purchases  are  evidenced  by  written 
contracts,  which  are  Identical,  exc^t  as  to 
the  fruits  bought  and  the  dates.  These  con- 
tracts iwovlde  that  the  goods  shall  be  ship- 
ped "on  or  before  October  20.  1007,"  and  con- 
tain this  further  stipulation:  "Seller  not  lia- 
ble for  nondelivery  of  goods  on  this  contract 
if  caused  by  destruction  of  packing  boose 
or  other  unavoidable  casualties.  It  Is  fui^ 
ther  stipulated  that  should  seller  be  delayed 
in  the  fulfillment  of  all  or  any  portion  of  this 
contract  by  atrlkee  among  nnployfis,  or  in- 
ability to  secure  can  from  Southern  Pacific 
Railroad  Company  for  use  at  Malaga,  or  by 
the  el«n«]ts,  then  the  time  b«eln  fixed  for 
the  fulfillment  of  tills  contract  shall  be  «c- 
teuded  for  a  period  of  time  to  that  loet  by 
reason  of  any  or  all  of  the  cansee  aforesaid." 
The  price  was  *%  o.  b.  ooast  common  8bip>- 
ping  points." 

In  compliance  with  these  contracts  as  to 
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of  shipment,  tbe  Malaga  PadclDg  Com- 
pany on  October  20,  1907,  shipped  the  goods 
orer  the  Santa  F6  Railroad.  It  is  shown 
that  the  asual  time  between  Malaga,  Cal., 
and  Meridian,  Miss.,  under  ordinary  condi- 
tions, is  from  IS  to  20  days.  However,  this 
shipment  did  not  reach  Meridian  until  about 
December  2,  1007.  Threefoot  Bros.  &  Co. 
show  that  some  time  before  October  20, 1907, 
they  wrote  the  Malaga  Packing  Company, 
directing  them  to  make  this  shipment  over 
the  Southern  Pacific  Railroad  to  New  Or- 
leans, and  thence  by  the  New  Orleans  &. 
Northeastern  to  Meridian.  This  letter  tbe 
Malaga  Pacing  Company  deny  receiving. 
Threefoot  Bros.  &  Co.  dalm  that  they  had 
resold  these  goods  to  their  retail  customers, 
and  on  account  of  the  delay  could  not  carry 
out  their  contracts  with  them,  and  were  dam- 
aged In  the  sum  sued  for.  There  was  a  ver- 
dict and  judgment  In  favor  of  Threefoot 
Bros.  &  Co.  for  $343^  from  ^ich  this  ap- 
peal Is  prosecuted. 

Testimony  was  Introduced  on  behalf  of  the 
Malaga  Packing  Company,  which  was  not 
controverted,  showing  that  during  tbe  montba 
of  October  and  November,  1907,  the  business 
on  the  Southern  Pacific  and  other  railroads 
leading  out  of  Malaga,  Cal.,  was  so  congest- 
ed, and  cars  were  so  scarce,  and  their  move- 
ment BO  slow,  that  the  time  of  shipment  be- 
tween that  place  and  points  east  of  the  Mis- 
sissippi river  was  from  40  to  60  days,  and 
sometimes  longer;  that  from  October  8  to 
October  25,  1907,  they  were  able  to  procure 
only  four  cars  from  the  Southern  Padflc 
Railroad  for  the  shipment  of  goods,  two  of 
which  were  shipped  to  Memphis,  Tenn.,  and 
were  about  40  days  en  route;  that  on  Octo- 
ber 20,  1907,  when  the  goods  In  question  were 
shipped  to  Threefoot  Bros.  &  Co.,' and  for 
some  time  prior  thereto,  cars  could  not  be 
procured  from  the  Southern  Pacific  Rail- 
road; that  In  ordo-  to  ship  , these  goods  with- 
in the  time  provided  by  the  contract  they  had 
to  cart  them  something  over  two  miles 
to  the  Santa  F6  depot,  and  ship  them  over 
that  railroad,  the  expense  of  which  they  paid 
themselves,  amounting  to  about  $16.  There 
Is  nothing  In  the  record  to  show  that  if  these 
goods  had  been  shipped  over  the  Southern 
Pacific  Railroad,  instead  of  the  Santa  Fi, 
they  would  have  readied  Meridian  earlier 
than  they  did.  In  the  plaintiffs'  bill  of  par- 
ticulars of  the  amount  sued  for,  is  an  item 
of  $81.76,  overcharge  In  freight  Mr.  Three- 
foot,  a  member  of  tbe  firm  of  Threefoot  Bros. 
&  Co.,  testified  that  he  paid  this  amount  of 
freight  more  than  he  would  have  been  requir- 
ed to  pay  had  the  goods  been  shipped  accord- 
ing to  bis  directions  over  the  Southern  Pa- 
dflc Railroad,  Instead  of  tbe  Santa  re ;  that 
he  knew  the  freight  tariffs  over  that  road, 
end  the  freight  on  these  goods  would  have 
been  that  much  less,  bad  his  rooting  instruc- 
tions been  ob^ed. 


F.  y.  Brahan,  fior  apptilants.  Baakin  ft 
WUbonm,  for  appellees. 

ANDERSON,  J.  (aftw  stating  tbe  facts  as 
above).  Assuming  everything  to  be  true,  fa- 
vorable to  appellees*  case,  which  tbe  testi- 
mony t«ids  to  eetablisb,  still  the  court 
should  have  given  a  peremptory  charge  to 
the  jury  to  return  a  verdict  for  the  appd- 
lants,  except  as  to  the  Item  of  181.76,  the  al- 
leged overcharge  or  difference  in  freight 
rates  over  the  Southnm  Padflc  and  Santa 
Fe  Railroads. 

Undoubtedly  the  purchaser  of  goods, 
bou^t  f.  o.  b.  cars  at  j^ace  of  shiiHn«it,  has 
the  right  to  direct  the  route  over  which  sudi 
goods  shall  be  shipped.  How  were  Threefoot 
Bros.  &  Co.  damaged  a  failure  on  the 
part  of  the  Malaga  Packing  Company  to  com- 
ply with  the  instructions  to  route  these  goods 
over  tbe  Southern  Padflc  Railroad?  It  is 
clear  from  tbe  testimony  that  the  dday  in 
transit  was  not  caused  by  a  violation  of  these 
Instructiona  The  nndlspnted  testimony 
shows  that  the  goods  were  shii^>ed  at  the 
time  provided  for  in  the  contract,  and  that 
at  that  time  it  was  Impossible  to  procure 
cars  from  tbe  Southern  Padflc  Railroad,  and 
the  only  way  open  to  ship  was  over  the  Santa 
F&  There  is  not  only  no  testimony  in  the 
case  to  show  that  the  goods  would  have 
reached  Meridian  sooner  via  the  Soutbem 
Padflc,  but,  on  the  contrary,  tbe  uncontra- 
dicted testimony  of  appellants  tends  to  show 
that,  had  the  shipment  been  delayed  until 
cars  could  be  gotten  over  Ibat  road,  tbe  de- 
lay would  have  been  longer  than  it  was. 
Tbere  was  no  Issue  of  fact  for  the  Jury  to 
pass  on,  except  the  question  of  difference  In 
frel^t.  That  question  alone,  on  another 
trial,  should  be  submitted  to  the  jury. 

If  Threefoot  Bros.  &  Oo.  instructed  tbe 
Malaga  Packing  Company  to  route  these 
goods  via  tbe  Southern  Padflc  Railroad,  and 
they  failed  to  do  It,  and  it  is  shown  that 
the  freight  on  tbe  goods  was  more  via  the 
Santa  F6  than  via  the  Southern  Padflc  Rail- 
road, then  they  would  be  entitled  to  recover 
that  difference. 

Reveised  and  renanded. 


BBATTON  V.  HOWARD.    (No.  14,533.) 

(Supreme  Court  of  MiMiasips^    May  2;  1810: 
Suggeation  of  li^ror  Overruled 
May  16, 1910.) 

CONTBACTS  (I  245*)~MBB0EB  01  NEaOTXA- 
TIONS  IV  GOITTBACT. 

Plaintiff  submitted  a  bid  of  $3,828  to  do 
work  according  to  plana  and  spedficatloiks  call- 
ing  for  a  buildine  and  grading,  the  bid  sped^- 
ing  that  be  would  include  therein  all  rrading, 
if  not  exceeding  a  certain  number  of  yards, 
and  that  if  It  exceeded  or  was  less  than  that 
Quantity  he  was  to  receive  or  make  an  aliowanc* 
of  a  certain  amount  per  yard  for  the  exceaa 
or  deficit,  as  the  case  might  be.  The  bid  waa 
not  accepted  at  tbe  time,  bot  a  month  Later  a 
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vrittCB  oontiact  vas  made  for  his  dolnc  the 
work  for  $3,829.  not  Incoiporatiiu  his  bid,  and 
mmklng  no  stipulation  as  to  quantaty  of  grading. 
SeU,  that  the  negotiations  were  merged  In  the 
contract,  and  the  nrorisioD  of  the  bid  as  to  the 
number  of  yards  of  gmdinc  did  not  become  part 
of  ft 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dis.  H  1128.  U30:  Dec.  Di*.  i  245.*] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; H.  a  Moanger,  Judge. 

Action  1^  Rldiard  B.  Howard  against  The- 
odore D.  Bratton,  President,  etc.  Judgment 
for  plafntur.  Defimdant  appeals.  Reversed 
and  dlemieaed. 

Dabn«y  it  Dabney,  for  appellant.  S.  S. 
Hddaon,  for  aj^leeu 

MATES,  C  J.  We  do  not  deem  It  neces- 
sary to  restate  the  facts  of  this  case  to  any 
great  length.  In  brief,  the  facts  stated  In 
the  declaration  are  about  as  follows :  The 
Tmsteea  of  the  Protestant  Episcopal  C^urdi 
of  the  Diocese  of  Mississippi,  the  appellant 
being  the  president  of  same,  owned  a  cer- 
tain tract  of  land  in  Warren  county,  Mies., 
and  desired  to  bnlld  a  scboolhouse.  To  this 
end  Uie  trustees  had  an  architect  prepare 
plana  and  spedficatlona '  of  same,  tc^tber 
with  certain  designations  as  to  some  grading 
and  fills  necessary  to  get  the  surface  of 
the  ground  as  desired.  On  the  22d  day  of 
May,  1908.  in  answer  to  the  notifications  of 
the  trustees  to  contractors  to  appear  and 
submit  bids  for  the  work,  app^lee  on  that 
day  sutmiitted  a  bid  for  the  work  at  the 
price  of  $3,829.  In  the  bid  submitted  on 
above  date  appellee  specified  In  the  bid  that 
he  would  Include  in  the  bid  all  grading  to 
be  done,  provided  it  was  not  more  than  1,200 
yards  cut  and  1,S00  yards  fill,  and  concluded 
tti'e  bid  Ity  stating  that,  if  the  cuts  and  fills 
fell  short  of  the  above  quantity  or  exceeded 
It,  he  was  to  receive  22  cents  per  yard  for 
any  excess,  and.  If  it  fell  short  of  the  above 
qoantitT,  then  the  trustees  were  to  receive 
credit  on  the  amonnt  of  the  above  bid  for 
22  ceatM  per  yard  for  all  that  it  lacked. 
This  bid  was  not  accepted  at  the  time  it  was 
niade^  but  about  a  month  later  appellee  sign* 
ed  a  contract  with  appellant,  agreeing  to  do 
the  work  for  the  above  amount ;  but  In  this 
contract  nothing  is  said  as  to  any  quantity 
of  grading  to  be  done  or  cuts  to  be  filled, 
further  than  the  plana  and  Q)eclficatlon8 
provide  for,  and  no  attempt  Is  made  to  place 
in  the  contract  any  such  stipulations  as  to 
qnantlty  of  grading  as  was  contained  In  the 
proposal  of  May  22d.  The  appellee  complet- 
ed the  work  according  to  plans  and  specifica- 
tions, and  after  doing  this,  and  receiving 
the  $3,829  named  In  the  contract  as  the  price 
to  be  paid  for  the  work  done,  demanded  of 
appellant  an  additional  sum  of  $629.42, 
daiming  that  the  dirt  he  was  required  to 
deal  with  In  making  the  grading  and  fills 
amoimted  to  2^801  yards  above  the  amount 
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specified  In  the  bid  of  May  22d.  Appellee, 
therefore,  allies  that  the  bid  made  on  the 
22d  day  of  May  became  and  was  a  part  of 
the  contract  of  June  22d,  and  sues  tor  above 
amount;  that  ia  to  say,  for  $029.42,  being 
the  amount  that  2,861  yards  of  dirt  would 
amonnt  to  at  22  cents  per  yard  for  removal. 

The  declaration  stating  the'  above  facts 
was  demurred  to,  and  demurrer  overruled. 
There  was  other  pleading  in  the  cause;  but 
we  deem  it  unnecessary  to  follow  further 
the  course  of  the  pleading,  since  under  our 
view  the  demurrer  settles  the  case.  All  pre- 
vious negotiations  became  merged  In  the 
contract  of  June  22d,  and,  since  the  particu- 
lar feature  of  the  negotiation  contained  in 
the  bid  of  May  22d  was  not  Included  In  the 
contract.  It  la  Just  as  if  it  had  never  oc- 
curred. The  contract  alone  speaks  all  the 
enforceable  provisions  of  same,  and  all  liabil- 
ity on  account  of  this  contract  must  be  de- 
termined under  it.  The  liability  here  claim- 
ed grows  out  of  the  claim  that  the  bid  be- 
came a  part  of  the  contract,  though  the  bid 
was  made  a  month  before  the  contract  was 
signed,  and  never  incorporated  in  It  This 
contention  has  no  merit 

The  demurrer  to  the  declaration  should 
hare  been  sustained,  and  declaration  dismis- 
sed; and  this  order  la  directed  to  be  made 
here. 

Beversed  and  dismissed. 


QUEST  V.  STATE.  (No.  14,45S.) 
(Supreme  Court  of  Mississippi.   Bfay  2,  1910.) 

1.  Homicide  ({  340*)— Habuless  Eebob— Eb- 

BONEOUS  InSTBUCTIOna. 

Where  the  sole  issae  was  whether  accused 
or  a  third  person  inflicted  the  faul  wound, 
the  error  in  an  inatmctloD  that,  If  accused  killed 

decedent  without  authority  of  law  and  not  In 
necessaiy  self-defense,  he  was  guilty  of  man- 
Biaughter  as  chaned,  arising  from  the  emission 
of  the  words  "without  malice"  and  "in  the  heat 
of  passion"  In  defining  the  ofTense  defined  by 
Code  1906,  S  123G,  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  715-720;  Dec.  Dig.  {  340.*] 

2.  Homicide  (SS  11,  14.  35.  39*>— "MuanEB**— 
"Manslauqhteb  — DiSTIHonON. 

The  chief  distinction  between  "marder"  and 
"manslaughter"  Is  delit>eratlon  and  malice  in 
murder,  and  the  want  thereof  in  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  »  15,  19,  56,  59;  Dec.  Dig.  U  II, 
14,  35,  39.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  B,  pp.  4632-4637:  vol.  8,  pp.  7726,  7727; 
vol.  5,  pp.  4338-4342;  vol.  8,  p'TTLS.] 

3.  Cbiminal  Lm.w  {8  689*)— Tbiai^Abquuent 
OP  Pbosecuting  Attobnet. 

District  attomeva  are  as  subject  to  re- 
straint by  the  court  In  their  argument  as  other 
members  of  the  bar. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {  1655;  Dec  Dig.  S  699.*] 

4.  Homicide  (»  203,  218,  214*)— Dtinq  Dbg- 

LABATIONS— AdMISSIBIUTT. 

A  dying  declaration,  to  Ije  admissible,  must 
have  been  made  under  the  realizatifm  of  Im- 
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pending  death,  and  moat  have  been  the  ntteranct 
of  a  sane  mind,  and  must  be  restricted  to  the 
homicide  and  the  circumstances  Immediatelf  at- 
teodios  it  and  fonning  a,  part  of  the  res  gestw. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SI  430,  446,  44S-4fiO;  Dec:  Dig.  || 
203s  218.  214.»] 

6.  HoHiciDi  (I  215*)  — Drnra  Dkolabations 

— Admibstbilitt. 

A  d^ing  declaration,  or  a  part  of  it,  Is  not 
admissible,  unless  it  wonld  be  competent  and 
relevant  If  It  wen  the  testimony  of  a  Urlng 
witness. 

[Ed.  Note.-<-ror  other  cases,  see  Homicide, 
Cent.  Dig.  H  451-456;  Dec.  Dig.  {  215.*] 

&  HoinciDB  (It  216.  218*)— Dtino  Declaxa- 

TIONS— A  Dlf  I88I BIUTT. 

Aa  a  preliminary  question,  the  admissibility 
of  a  dying  declaration  is  determined  by  the 
court,  and  the  degree  ol  proof  required  to  estat>- 
lish  ttiat  the  declarant  realized  he  was  in  ex- 
tremis is  such  as  to  exclude  all  reasonable  doubt. 

[Kd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  457-459;  Dec.  Dig.  SS  216.  218.*] 

7.  HoHiciDB  (I  208*)- Dtiho  Declabations— 

-  A'OHIBBIBILITT. 

Where  one  stabbed  with  a  knife  between 
the  third  and  fourth  ribs,  atmut  two  inches 
above  the  heart,  died  14  days  thereafter  from 
the  wound  and  during  his  entire  sickness  he 
bad  a  fixed  conviction  that  he  would  die,  and 
never  expressed  any  hope  of  recovery,  and  he 
was  during  his  sickness  of  sane  mind,  bis  state- 
ment as  to  the  infliction  of  the  wound  was  ad- 
missible as  a  dying  declaration. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  432 ;  Dec.  Dig.  {  203.*] 

Appeal  from  Circuit  Ooart,  Chickasaw 
County;  Jno.  H.  Mitchell,  Judge. 

Vaster  Guest  was  convicted  of  manslaugh- 
ter, and  he  aK>ea]a.  Affirmed. 

Knox  ft  Busb^.  for  appellant  Oeo.  Butlw, 
Awt  Att7.  Gen.,  for  the  Stateu 

MchAIN,  a  At  the  October  term,  1900,  of 
the  circuit  court  of  the  Second  district  of 
Chickasaw  county*  the  as»pellant.  Tester 
Oneat,  was  tiled,  craiTlcted.  and  sratoiced  to 
the  state  penitentiary  for  a  term  of  15  years, 
upon  a  charge  of  manslaughter,  frcon  which 
Judgment  and  sentaice  he  prosecutes  this 
appeal.  To  have  a  clear  conceptltm  of  the 
questions  of  law  presented  by  this  appeal* 
we  deem  it  necessary  to  giro  a  brlet  state- 
ment of  B<Hne  of  the  facts. 

On  July  4,  1907,  Jim  Ward,  the  deceased, 
and  his  brother,  Ben  Ward,  along  with  their 
families  were  returolng  home  from  a  picmlc, 
and  while  en  route  the  two  brothers,  Jim  and 
Ben  Ward,  became  luTolved  In  a  fist  flgtat, 
and  before  the  fight  ceased  Vestw  Onest,  the 
appellant,  a  brother-tn-law  to  Ben  Ward, 
came  npon  the  scoie,  and  at  a  cntain  stage 
of  the  difficulty  it  Is  alleged  that  he  ran  up 
b^lnd  the  deceased.  Jim  Ward,  at  a  time 
when  the  two  brothers  seem  to  have  been 
separated,  and  stabbed  him  with  a  knife, 
striking  him  between  the  third  and  fourth 
ribs,  In  the  left  slde^  about  two  Inches  above 
the  heart  About  14  days  thereafter,  Jim 
Ward,  the  deceased,  died  from  the  result  of 


this  wonnd.  There  Is  mncb  conflicting  testi- 
mony hy  the  wttnessea  In  giving  their  rei^ 
sion  of  this  difficulty ;  but  we  deem  It  wholly 
unnecessary  to  go  Into  the  details  of  it,  tar- 
thw  than  to  say  that  the  appellant;  YestO' 
Guest,  stoutly  denied  that  he  was  the  party 
who  stabbed  Jim  Ward.  Upon  the  trial  of 
this  case  his  t^i^  effort  was  to  show  that 
the  fatal  wound  was  not  Inflicted  by  him, 
but,  on  the  contrary,  was  done  by  Ben  Ward, 
the  party  nbo  was  engaged  In  the  flst  flght 
with  Jim  Ward,  the  deceased.  This  was  the 
Kle  issue  in  this  case  befcn  the  Jury. 

We  have  thoroughly  omisldered  the  record 
in  this  case^  and  so  far  as  the  facts  ore  con- 
cerned the  Jury  was,  tn  our  oi^on,  fnliy 
warranted  In  returning  a  verdict  of  guilty. 
While  atqiellant  asslgoed  many  emns,  there 
are  only  three  that  are  seriously  pressed  and 
discussed  in  couns^'s  brl^. 

Appellant  earnestly  and  seriously  contends 
that  the  butructiini,  the  only  me  asked  by 
the  state.  Is  fatal  vrwr.  The  instmctton 
reads:  "The  court  diarges  the  Jury  that  if 
yon  brieve  from  the  erldoice  beyond  a  rea> 
BonaUe  doubt  that  the  d^oidant  stabbed 
and  killed  the  deceased,  without  authority  of 
law  and  not  In  necessary  self-defense,  you 
sbonld  fln4  the  defoidant  guOty  aa  charged.** 
All  of  the  instructions  for  the  defoidant  are 
the  conrexse  of  tiie  state's  Instmctkm.  One 
of  the  instmctlona  for  the  defendant  diargee 
'*that  if  there  is  any  posslblUty  from  the  evi- 
dence that  Ben  Ward,  or  any  one  else  than 
the  defmdant;  stabbed  the  deceased,  Jim 
Ward,  then  a  reasonaUe  doubt  as  to  hta  guilt 
does  aniiear,  and  under  these  circumstances 
it  Is  ttie  duly  of  the  Jury  to  flnd  Che  defend- 
ant not  guilty,  and  the  Jury  nndar  sudi  <dr> 
cumstances  should  return  a  verdict  of  not 
guilty."  The  stfle  issue  of  this  case  before 
the  Jury  was  wheUm  Ben  Ward  ot  Tester 
Guest  Inflicted  the  fatal  wound.  The  critl- 
dsm  made  upon  the  instmctifni  of  the  state 
is  that  it  leaves  out  the  words  "without  mal- 
ice" end  "in  the  heat  ct  paarion"  as  defined 
by  section  1238  of  the  Code  of  180&  It  is 
true  a  man  may  kill  another  without  au- 
thority of  law.  and  not  in  necessary  self- 
defttis^  and  still  not  be  guilty  of  manslaugh- 
ter. As  an  abstract  proposition  the  Instruc- 
tion Is  opu  to  crttldsm,  but  as  aivUed  and 
interpreted  In  the  light  of  the  facts  of  this 
case  we  do  not  think  ttie  defendant  is  prej- 
udiced or  harmed  tij  ttie  Instruction.  The 
chief  distinction  betweoi  murdw  and  man- 
slaughter is  deiibwatlon  and  malice  In  mur- 
der, and  the  want  of  ddlberatlon  and  malloe 
in  manslau^ter.  We  cannot  conceive  how 
the  dtfMidant  was  harmed  or  fwejudloed  by 
the  states  Instruction,  by  leaving  out  the 
words  "without  malice^  and  "in  the  beat  of 
passion,"  when  cansidered  In  the  ll^t  of 
the  facts  of  this  particular  case. 

Complaint  to  made  against  some  of  the  ex- 
pressions used  by  the  district  attorney  in  his 
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argmneat  before  the  Jury-  IMstrlct  attorneys 
are  subject  to  restraint  by  the  coart  aa  other 
members  of  the  bar;  bat  upon  an  Investiga- 
tion of  this  record  it  is  clear  the  district  at- 
torney did  not  abuse  his  privilege  in  the  ar- 
gument,  and  It  is  manifest  that  he  did  not  ex- 
<?eed  the  t>ounds  of  legitimate  debate. 

It  is  contended  by  the  appellant  frith  much 
seal  that  the  trial  judge  committed  a  fatal 
error  in  admitting  as  evidence  the  dying  dec- 
laration  of  the  deceased,  to  the  effect  that 
defendant  cat  him.  When  objection  was 
made  by  the  appellant  to  the  Introduction  of 
this  evidence,  the  court  caused  the  Jury  to 
retire  with  a  view  to  ascertain  and  determine 
for  Itself  whether  or  not  the  declaration 
would  be  admissible.  For  this  purpose  the 
court  examined  Dr.  Evans,  the  attending 
physician,  who  testified  that  deceased  thought 
be  was  severely  hurt  all  the  time  and  claim- 
ed that  he  was  going  to  die.  Not  at  any  time 
did  he  hold  out  any  hope  of  recovery,  and  did 
Dot  think  he  was  going  to  get  well.  He  suf- 
fered severely  all  the  tin;ie,  except  when  un- 
der the  Influence  of  opiates.  Deceased  had 
difficulty  In  breathing.  During  his  sickness 
he  was  conscloas  and  was  at  himself.  Mrs. 
Mabel  Ward  testified  that,  after  he  was  stab- 
bed, "be  suffered  like  he  couldn't  stand  It 
He  never  talked  to  me  like  he  could  get  well. 
He  told  me  several  times  during  his  sick- 
ness that  he  was  going  to  die."  The  court 
also  examined  R.  A.  Ward,  who  testified  that 
deceased  said  to  him  "that  he  never  could 
get  well";  "I  am  bound  to  die."  He  asked 
deceased.  "Do  you  realize  that  you  are  going 
to  die?"  and  he  said,  "I  am  bound  to  die." 
He  stated,  further,  that  the  deceased  never 
at  any  time  expressed  any  hope  of  recovery, 
from  the  time  he  was  stabbed  to  the  hour  of 
death.  It  was  further  shown  to  the  court 
that  the  day  before  he  died,  on  the  sugges- 
tion of  friends  tx>  call  In  another  doctor,  the 
deceased  stated  that  it  was  no  use :  that  he 
could  not  do  any  good ;  that  he  was  bound  to 
difc 

Under  this  showing,  the  court,  over  the  ob- 
jection of  the  appellant,  admitted  the  dying 
declaration  to  the  Jury.  Mrs.  Ward  and  R. 
A.  Ward  testified  that  the  deceased  told  them 
that  appellant  stabbed  him.  The  rules  gov- 
erning the  admission  in  evidence  of  a  dying 
dedaration  have  been  announced  by  this 
court  time  and  again,  and  especially  are  they 
thoroughly  discussed  In  the  case  of  Lipscomb 
r.  States  7G  Miss.  C5».  23  South.  210,  230. 
The  recognised  rules  are:  "They  must  have 
been  made  under  the  reallEatlon  and  solemn 
smse  of  impending  death.  They  must  have 
been  the  utterances  of  a  sane  mind.  They 
most  be  restricted,  to  the  homicide,  and  the 


drcumstances  immediately  attending  it,  and 
forming  a  part  of  the  res  gestce.  A  declara- 
tion, or  a  part  of  it.  Is  not  admissible,  unless 
It  would  be  competent  and  relevant  If  It  were 
the  testimony  of  a  living  witness;  and  great 
caution  should  be  ot>eerTed  In  the  admission 
of  dying  declarations,  and  the  rules  which  re- 
strict their  admission  should  be  carefully 
guarded."  This  court  has  held,  further, 
"that  as  a  preliminary  question  the  admissi- 
bility of  a  dying  declaration  Is  determined  by 
the  court,  and  the  degree  of  proof  required 
to  establish  that  the  declarant  realized  he 
was  In  extremis,  la  sucfa  as  to  exclude  all  rea- 
sonable doubt" 

Tested  by  the  foregoing  principle,  we  are 
of  the  opinion  that  the  Judgment  of  the  court 
below  was  right  In  holding  that  the  founda- 
tion was  sufficiently  laid  to  admit  as  evidence 
the  dying  declaration  of  the  deceased.  Three 
witnesses  testified  that  deceased  had,  durii^ 
his  entire  sickness,  a  fixed  conviction  that  he 
was  going  to  die,  and  one  witness  testified 
that  he  said,  "I  am  bound  to  die."  There  Is 
positive  testimony  that  the  deceased,  during 
the  entire  time  of  his  sickness,  was  sane. 
Indeed,  it  Is  nowhere  hinted  or  suggested  in 
the  record  that  the  deceased  was  not  of  sane 
mind ;  nor  is  It  suggested  In  the  record  any- 
where that  the  deceased,  at  any  time  during 
his  illness,  had  or  expressed  any  h:^  of  re- 
covery. Taking  this  in  the  light  of  the  na-. 
ture  and  extent  of  his  wound,  his  physical 
state,  his  evident  danger,  his  conduct^  the 
occurrence  of  death  soon  thereafter,  and  all 
oQier  circumstances  connected  therewith,  we 
are  of  the  opinion  that  the  trial  Judge  com- 
mitted no  error  In  admitting  as  evidence  the 
dying  declaration  of  the  deceased. 

Taking  the  record  upon  the  whole,  we  are 
of  the  opinion  that  the  defendant  had  a  fair 
and  impartial  trial  as  guaranteed  to  him  by 
the  laws  and  Constitution  of  the  state,  and 
we  according 7  afBrm  the  Jiidgm«iL 

PGR  OURIAM.  For  the  reasons  set  out  In 
the  foregoing  opinion  of  the  Oommlssloner, 
the  Judgment  Is  affirmed. 


HATNBJS  et  al.  t.  McCASKILI*  (No.  14,422.) 
(Supreme  Court  of  MIsslBsippI.    May  2,  1910.) 

Ai>pea1  frQm  Circuit  Court,  Noxubee  County; 
Jno.  L.  Buckley,  Judge. 

Action  between  W.  N.  Haynes  and  otheis 
against  A.  P.  McCasklll.  From  the  judgment^ 
Haynes  and  oUiers  aroeaL  Affirmed. 

T.  W.  Brame,  for  appdlaato.  Ohailes  StvoBg,. 
for  appellee.  • 
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(126  La.) 
No.  17.728. 

LEE  T.  POWELL  BROS.  &  SANDERS  CO., 

Limited,  et  al. 
(SupNme  Court  of  Loaislana.  April  11,  1910.) 

(Svitalm  »v  Editorial  Staff  J 

1.  Appku,  and  Ebbob  a  1088*)— Review  — 
Stjbseqoent  Afpeu^—Reb  Judicata— Feb- 

SONS  Concluded. 

The  judgment  on  the  Grst  appeal  of  a  cause 
is  Dot  res  judicata  ou  a  subsequent  appeal  as  to 
ooe  not  a  party  to  the  first  appeal. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4368;  Dea  Die  {  109S.*] 

2.  Masteb  and  Servant  (t  129^— Injury  to 

SEBVANT—NEaLiaENCK— PBOXIMATE  CaUSB. 

1  Where,  in  an  action  for  injuries  to  an  em- 
ploj6  in  a  sawmill,  struck  by  a  lOg  carriage  sud- 
dnuy  caused  to  move,  the  circumstances  showed 
that  the  steam  was  let  into  the  engine  moving 
the  carriage,  by  the  lever  having  been  moved, 
and  that  the  lever  moved  because  the  sawyer 
failed  to  locli  it  or  locked  it  imperfectly,  the 
juridical  cause  of  the  injuir  was  the  negligence 
of  the  sawyer  and  the  chain  of  causation  need 
not  be  followed  beyond  that  negligent  act,  unless 
there  was  an  intervening  voluntary  act  of  some 
person,  responsible  for  bis  act,  but  the  mere  un- 

[  intentional  or  acddental  act  of  a  third  person 
would  not  break  the  cbaln  of  causation. 

'  [Ed.  Note.— For  other  cases,  see  Master  aud 
Servant,  Dec.  Dig.  §  129.*] 

3.  NEOLiaENCB  (i  66*>— LlABIUTT— INTBBTEN- 
IHQ  VOLUNTABT  ACTT. 

One  who  creates  a  danger  which  sooner  or 
later  will  cause  injury.  Is  responsible  for  the 
injury  resulting,  for  the  juridical  cause  is  the 
creation  of  the  danger,  unless  an  intervening 
volnntary  act  of  some  perxm  xesponaible  for 
his  act  la  shown. 

fEd.  Note.— For  other  ciases,  see  Negligence, 
Oeot  Dig.  H  68,  70';  Dec.  Dig.  |  66.*] 

4.  Masteb  and  Sebvant  (8  245*)— Injuet  to 

BBBVANT— CONTKIBUTOBT  NEGLIGENCE. 

A  servant  ia  relieved  of  the  imputation  of 
contributory  negligence  from  obeying  an  order 
of  his  master  or  the  foreman  which  exposes  him 
to  danger  unless  the  risk  is  so  great  or  the  dan- 
ger so  obvious  that  no  prudent  person  would 
nndertalce  it  even  thot^b  ordered  to  do  so  by  his 
master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8§  778-788;  Dea  Dig.  f 
245.*] 

6.  Masteb  and  Servant  (§  245*)— Injubt  to 
Servant— CoNTEiBUTORT  Negligence. 
Where,  in  aa  action  for  injuries  to  an  em< 

Stoyd  in  a  sawmill,  struck  by  a  lew  carriage,  sud- 
eniy  caused  to  move,  because  of  the  negligence 
of  the  sawyer,  the  evidence  showed  that  several 
times,  every  day,  workmen  under  precisely  sim- 
ilar  conditions  utood  in  the  place  where  the  em* 
ploy^  stood,  and  that  the  employ^  occupied  the 
position  be  did  pursuant  to  the  ^press  orders 
of  the  foreman,  and  that  no  duty  devolved  on 
the  employe  to  see  that  the  carriage  would  not 
be  moved,  but  that  such  duty  devolved  on  the 
foreman,  the  employ^  was  not  guilty  of  contrib- 
utory ne«ligence. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  ||  778-78S;  Dea  Dig.  1 
245.*] 

0.  DAHAOn   (%  132*)— PEBBORAI.  iHjrUBIES— 

Excessive  Dahaqes. 

A  servant  in  a  sawmill  was  run  over  by  a 
log  carriage.  His  hand  was  badly  torn,  his 
right  leg  was  so  injured  that  it  was  amputated 
above  toe  knee,  his  left  leg  was  broken,  and 


(La. 

tiwre  was  little  or  no  hope  of  that  ever  being 

of  any  service  to  him,  on  the  ground  that  the 
bones  would  not  knit   The  bones  In  both  thighs 
were  badly  torn.  AeM,  that  a  verdict  for 
000  was  not  exeesrive. 

[Ed.  Note.— For  other  eases,  see  Damages, 
Cent  Dig.  IS  178,  327-385 ;  Dec.  Dig.  5  132.«] 

Appeal  from  Twelfth  Judicial  District 
Court,  Parish  of  Vernon ;  J.  B.  Lee,  Judge. 

Action  by  Nathaniel  E.  Lee  against  the 
Powell  Bros.  &  Sanders  Company,  Umited, 
and  others.  From  a  Judgment  for  plaintiff, 
defendanta  appeal.  Affirmed. 

See,  also,  122  La.  639,  48  South.  134. 

D.  M.  Sbolars  and  James  R.  Monk,  tor  ap- 
pellant T.  a  Wlngate.  McCoy.  Mosb  ft  Knox 
and  J.  Zach  Spearbift  tor  appellantB  Fow^ 
Bros,  ft  Sanders  Company,  limited.  B.  W. 
Sutherlln  and  T.  0^  Barret,  for  appellee  W. 
B.  WllUamaon. 

PROYOSTT,  J.  Flalntlfl,  41  yeara  old, 
bad  charge,  as  engineer,  of  tiie  aiglne  room 
ot  the  BawmUl  of  the  defendant  company. 
Tbe  engine  room  la  on  tbe  ground  floor,  be- 
low- the  main  floor,  on  wblcb  are  the  saw 
and  other  macblnoy.  The  mandrel  of  the 
saw  having  gotten  out  of  order,  the  small 
whistle  was  blown  for  the  engineer  to  stop 
hlB  oiglne,  and  the  large  whistle  was  blown 
for  the  mill  to  shut  down  for  the  day.  The 
fcH'emaD  thong^t  of  sending  the  mandrd  to 
the  neighboring  town  by  a  train  that  short- 
ly due.  He  went  downstairs  into  the  en- 
^ne  nxHu,  and  directed  the  plaintiff  to  conae 
ufstalrs  with  him  and  remore  the  mandrd 
tor  shipment  PlainUff  took  up  the  neces- 
sary tools  and  followed.  It  was  no  part  ol 
his  r^^ular  work ;  wbich  was  oonflned  to  the 
engine  roouL  To  remove  the  mandrel  he  had 
to  stand  between  the  two  rails  along  whldk 
runs  the  heavy  car  by  which  the  log  is  held 
and  carried  to  ai^  from  the  saw.  This  log 
carriage  la  operated  by  twin  engines*  one  of 
which  aervea  tor  Its  forward  movement,  and 
tbe  other  for  its  backward  movement.  The 
log  carriage  la  of  the  type  known  aa  "gun- 
shot," because  oi  the  suddenness  with  which 
It  starts,  and  the  rapidity  with  which  It 
mores  when  a  full  head  of  steam  la  turned 
oa.  It  starts  gradually  and  moras  slowly 
wh^  the  steam  is  fed  gradually  to  the  en- 
gines. The  valve  which  controls  tbe  steam 
Is  Itself  controlled  by  a  lerer  in  the  bands 
of  the  sawyer.  This  lever  stands  out  of  the 
floor  a  few  feet  ^m  the  saw,  and  Is  four 
feet  high,  and  consists  <it  a  fiat  sted  bar 
about  halt  an  Indi  tfaldc  and  two  im^ea 
broad,  with  a.  wooden  handle  at  the  tofh  and 
moves  back  and  forth  through  a  slot  In  the 
floor.  To  cut  off  steam  altogether,  the  lev- 
er is  put  at  neutral,  and  It  can  be  locked 
there ;  and  all  movement  on  Its  part,  and  on. 
the  part  of  the  mglnes  and  of  the  log  car- 
riage, be  made  impossible  by  meana  ot  a 
steel  flap  hinged  to  tbe  side  of  the  slot 


62  SOUTHJDBN  RSPOKOIB. 


•Por  ether  eases  sm  sams  topla  and  ssotlon  NUHBBR  In  Dso.  *  Am.  Olta.  vm  to        *  IUp»rttr  Zadens 

Digitized  by  Google 


LEB  T.  POWELL  BROa  &  SANDERS  GO. 


215 


through  which  the  shank  of  the  lever  moves ; 
back  and  forth.  The  locking  with  this  flap 
Is  done  by  lifting  the  0ap  with  the  baud 
and  patting  It  In  position ;  and  the  nn- 
lodUng  by  lifting  It  in  the  same  manner 
and  throwing  it  ba(^  This  flap,  when  en- 
tirely, or  properly,  on,  cannot  possibly  come 
off.  without  being  lifted  off;  for  It  lies 
horizontally  and  therefore  is  held  in  po- 
sition by  Its  own  weight;  and,  furthermore. 
It  fits  snug  on  three  sides  of  the  shank 
of  the  lever.  The  plaintiff  was  standing  on 
the  track  of  the  log  carriage,  where,  as  al- 
ready stated,  he  had  to  stand  for  doing  the 
work  which  the  foreman  bad  brought  him 
there  to  do,  and  was  stooping  over  the  saw, 
with  the  foreman  at  his  aide,  when  steam 
got  into  the  engine  in  some  way,  and  the 
car  started.  It  started  so  suddenly  and 
moved  so  swiftly  that  before  any  one  could 
have  cried,  "Lookout!"  it  had  passed  over 
both  men,  knocked  away  the  bump  posts  and 
shot  out  of  the  mill ;  and,  In  Its  course,  had 
flung  the  foreman  to  one  side,  and  draped 
plaintiff  out  of  the  mill.  Plaintiff  describes 
his  injuries,  as  follows: 

"It  koodred  me  down  and  I  don't  know  any- 
thing else  abont  it,  I  don't  know  when  It  hit 
me.  Q.  What  IdJuit  was  Inflicted  upon  you? 
A.  It  broke  both  my  legs  and  eruabed  them.  My 
band  waa  badly  torn  up  all  over,  you  might  say. 
My  head  was  also  crushed,  and  the  scalp  bruised. 
It  waa  probably  two  weeks  before  I  knew  how 
bad  I  was  hurt.  I  never  knew  anythine  when 
they  amputated  my  leg.  Q.  Tour  right  leg  has 
been  amputated?  A.  Yes,  sir.  Q.  And  what 
injury  was  done  to  your  hand?  A.  The  flesh 
on  my  right  foreflnger  was  cut  oft  from  the  bone. 
My  finger  was  drawn  ba<A  and  the  flesh  between 
my  Uiumb  and  forefinaer  waa  torn.  My  cheek 
bone  was  also  bruised,  and  the  bones  in  both 
thighs  were  badly  torn  up  above  the  break  In 
my  leg.  Q-  Where  was  tue  break  in  your  leg? 
A.  In  the  left  leg  It  was  about  seven  inchef^  above 
die  knee,  say.  Xon  might  say  it  is  half  way  be- 
tween my  kaee  and  hip  joint,  Q.  And  the  right 
leg  was  amputated  just  above  the  knee?  A. 
Yes,  sir.  Q.  Can  you  walk  at  all  now?  A.  No, 
air;  I  cant  bear  any  weight  on  my  leg  at  all.'* 

At  the  date  of  the  trial— two  years  and 
one  month  after  the  Injury— plaintiff  was 
still  unable  to  go  about  otherwise  than  in 
a  wheel  chair ;  aqjl  the  evidence  shows  that 
there  is  little  or  no  hope  of  hla  remaining 
leg  ever  being  of  any  service  to  him.  It 
seems  the  bones  will  not  knit.  By  a  Srst 
operation  the  ends  were  tied  together  with 
catgut  About  a  year  later,  the  bones  not 
having  knit,  the  ends  were  sawed  off  for 
getting  a  fresh  surface,  and  the  two  surfaces 
tied  together  with  wire;  with  no  better  suc- 
cess. The  wire  has  h&d  to  be  removed.  A 
third  or  fourth  operation  migbt  prove  suc- 
cessful, but  the  chance  is  but  slender;  and, 
if  it  should  fall,  the  leg  would  have  to  be 
amputated.  Every  movement  of  the  limb,  or 
even  touching  it,  causes  pain. 

Plaintiff  sues  for  f20,000  damages.  The 
Jury  awarded  $15,000. 

The  present  appeal  Is  the  second  in  the 
case  Plaintiff  pleads  the  Judgment  on  the 
lint  aivesl  as  res  Judicata. 


Clearly  there  is  no  res  judicata,  since  the 
defendant  company  was  not  a  party  to  the 
first  appeal.  See  the  case  reported  In  122 
La.  639,  48  South.  134. 

The  negligence  charged  Is  in  the  failure 
of  the  sawyer  to  lock  the  lever,  or  to  lock 
it  properly,  and  in  the  Imprudeuce  of  the 
foreman  of  the  mill  In  exposlug  plaintiff  to 
the  danger. 

The  defenses  are  that  no  one  can  account 
for  the  steam  getting  into  the  twin  engine, 
and  that  no  presumption  of  n^llgence  arises 
from  the  bare  fact  Itself,  because  the  doc- 
trine of  res  ipsa  loquitur  does  not  apply  as 
between  master  and  servant  And,  second- 
ly, that  until  the  steam  was  shut  off  entire- 
ly at  the  boilers  the  track  of  this  car  was 
notoriously  a  most  dangerous  place,  and  that 
by  going  upon  It  without  having  first  shut 
off  the  steam  at  the  hollers  plaintiff  was 
guilty  of  contributory  negligence. 

There  Is  no  occasion  In  this  case  for  hav- 
ing recourse  to  the  doctrine  of  res  ipsa  loqui- 
tur. The  circumstances  leave  no  room  for 
any  reasonable  doubt  that  the  steam  was  let 
into  the  engine  by  the  lever  having  moved, 
and  that  the  lever  moved  because  the  saw- 
yer failed  to*  lock  It,  or  locked  It  Imperfect- 
ly. True,  no  one  saw  this;  but  no  other 
way  Is  conceivable  bow  the  steam  could  have 
gotten  into  the  engine.  Leakage  of  the  valve 
Is  suggested;  but  had  the  engine  been  fed 
by  leakage  it  would  have  moved  slowly,  and 
the  movement  of  the  log  carriage  would  have 
been  correspondingly  slow,  whereas  the  car 
started  and  moved  as  under  a  full  head  of 
steam.  Moreover  the  valve  would  thereaft- 
er have  been  found  defective,  which  was  not 
the  case.  It  Is  further  su^ested  that  the 
valve  may  have  been  turned  by  some  shock  or 
disturbance,  such  as  might  have  resulted 
from  the  breaking  of  a  sill  or  the  sinking  of 
the  foundation ;  but  as  no  shock  or  disturb- 
ance of  that  kind  Is  shown  to  have  occurred, 
there  is  not  much  use  of  wasting  time  on 
that  theory.  The  sawyer  had  left  for  parts 
unknown  (with  another  man's  wife)  by  the 
time  of  the  trial,  and  hence  did  not  testify. 

The  leaving  of  the  lever  unlocked  would 
have  been  so  grossly  Imprudent  that  it  is 
almost  inconceivable  that  the  sawyer  should 
have  done  It  and  the  probability  is  that  be 
went  through  the  movements  of  putting  on 
the  flap,  or  lock,  and  thought  he  had  done 
so,  but  that  he  put  It  on  imperfectly;  and 
this  is  all  the  more  probable  from  the  fact 
that  sawdust  had  accumnlated  around  there, 
which  may  have  Interfered  with  the  per- 
fect adjustment  of  the  flap,  or  lock. 

What  caused  the  lever  to  move,  after  hav- 
ing been  left  unlocked  or  Insecurely  locked, 
no  one  knows.  The  probability  is  that  some 
one  of  the  workmen,  of  whom  there  were 
several  around,  clearing  away  the  sawdust 
nnd  d£brls,  may  have  inadvertently  brushed 
against  or  struck  It;  or  po^^slbly  throwu 
sawdust  against  it  Indeed,  It  was  so  eaxy 
to  more  that  for  all  we  know  It  may  have 
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moved  by  gnvitj,  If  left  sUrhtly  out  of  per- 
peodlcular.  Wliat  caused  it  to  move  1b  im- 
material. The  chain  of  causation  by  which 
re^ODBlbility  is  to  be  faetened  upon  the  de- 
fendant company  need  not  be  followed  be- 
yond the  negligence  of  living  it  in  a  condi- 
tion in  which  It  might  move  at  any  time 
from  a  thousand  accidental  causes,  or  per- 
haps of  Its  own  weight,  bo  that  Its  move- 
ment might  be  expected  at  any  moment.  So 
much  BO,  Indeed,  that  we  dare  say  not  one 
of  the  workmen  knowing  it  to  be  in  ttiat 
condition  would  have  been  willing  to  venture 
to  stand  upon  the  track,  but  would  have 
considered  that  It  was  as  much  as  his  life 
was  worth  to  do  so.  One  who  creates  a 
danger .  which  thus,  as  It  were,  hangs  by  a 
thread,  and  may  at  any  time  fall,  which 
Is  bound  sooner  or  later  to  fall.  Is  responsi- 
ble for  the  consequences  of  Its  fall.  The  ef- 
ficient or  Juridical  cause  of  the  injury  In 
such  a  case  Is  the  creation  of  this  danger. 

For  severli^  the  legal  connection  between 
Uie  negligence  by  which  such  en  imminent 
danger  was  created  and  the  injury  that  has 
resulted  from  It  the  Intervening  voluntary 
act  of  Bome  person  responsible  for  his  acta 
would  have  to  be  shown.  Pof  Instance,  in 
the  present  case,  that  some  one  of  the  work- 
men, noticing  that. the  lever  was  unlocked, 
or  insecurely  locked,  had  tnalldously  push- 
ed It.  Nothing  of  that  kind  Is  shown,  or 
even  suggested.  The  mere  unintentional,  or 
accidental,  act  of  a  third  person  would  not 
suffice  for  brealtlng  the  chain  of  causation: 

"Nor  when  a  DegHgeoce  subsequent  to  that 
of  the  defendant  is  the  agent  by  yhich  the  de* 
fendaot's  oegliKence  proves  lojunous  can  the 
subsequent  negligence  oe  a  bar  to  tbe  plaiotiETB 
recover  if  suco  subsequent  neeligence  was 
likelv,  ID  the  usual  and  natural  order  of  things, 
to  follow  from  tbe  defendant's  DMllgence. 
Wharton,  Negligence  &A  Ed.)  par.  14S. 

But  whether  the  lever  was  left  unlocked 
or  not,  and  whatever  may  have  caused  it  to 
move — unless  it  should  have  been  tbe  ma- 
licious, voluntary  act  of  some  person  re- 
sponsible for  his  acts  (and  that  theory,  we 
repeat.  Is  not  suggested) — the  defendant 
company  is  responsible;  for,  if  we  assume 
that  the  breaking  away  of  the  log  carriage 
was  purely  accidental  (no  one  responsible  for 
it),  tbe  Imprudence  of  going  upon  the  track 
without  having  first  cut  off  the  steam  at  the 
boilers  then  becomes  tbe  proximate  or  ju- 
ridical cause  of  the  Injury,  and  for  that 
cause  the  defendant  company  Is  responsible. 
There  can  be  no  question  as  to  the  Impru- 
dence, or  negligence,  of  the  act.  Indeed,  de- 
fendant contends  that  tbe  danger  was  bo 
great  and  evident  that  plaintiff  should  not' 
have  exposed  himself  to  It  even  by  order  of 
the  foreman.  Such  being  the  case,  the  only 
question  must  he  as  to  whethw  the  respon- 
sibility for  having  incurred  it  rests  upon 
plaintiff  or  upon  the  foreman,  and,  through 
the  foMman,  for  whose  acta  the  defmdant 


company  Is  responsible,  upon  the  defendant 
company.  The  rule  In  such  cases  is  that 
the  servant  is  relieved  of  tbe  Imputation  of 
contributory  negligence  for  obeying  an  or- 
der of  his  master,  or  of  his  master's  r^re- 
sCTtatlve,  which  exposes  him  to  danger,  **nn- 
less  tbe  risk  Is  so  great,  or  the  danger  so 
obvious  or  glaring  that  no  prudent  person, 
in  a  like  situation,  would  undertake  it.  even 
when  ordered  to  do  so  by  his  employer." 
Thompson,  Com.  N^.  (2d  Ed.)  S  5379.  The 
risk  was  not  so  great,  or  the  danger  so  ob- 
vious and  glaring.  In  the  present  case,  that 
no  prudent  person  would  have  undertaken  it 
when  ordered  to  do  so;  for  the  evidence 
shows  that  several  times  every  day,  for 
changing  the  saw,  the  workmen  of  the  mill, 
under  precisely  similar  conditions — that  Is 
to  say,  without  the  steam  having  been  cut 
off  at  the  hollers — stand  in  precisely  the 
place  where  plaintiff  was  standing. 

The  evidence  shows  conclusively  that  It 
would  have  been  much  more  prudait  to  have 
seen  to  it  that  the  steam  was  cut  off  at  the 
boilers.  But  we  think  that  tbe  duty  of  doing 
so  devolved  upon  tbe  foreman,  and  not  upon 
plaintiff.  It  was  no  part  of  plaintiff's  duty. 
He  had  nothing  to  do  with  the  boilers  or 
around  them.  They  were  In  a  separate 
building.  He  was  under  no  legal  obUgatlcHi 
to  give  thought  to  tbe  matter.  It  was  tbe 
foreman's  part  or  duty.  Had  plaintiff 
thought  of  the  matter  at  all,  he  would  have 
been  perfectly  Justified  in  assuming  that  the 
steam  had  been  cut  off.  Inasmuch  as  the  sig- 
nal for  Its  being  done  had  been  given.  In- 
deed, his  reminding  the  foreman  of  the  dan- 
ger, and  suggestiug  to  him  the  advisability 
of  making  sure  that  the  steam  had  been  cut 
off,  would  have  smacked  of  a  lesson  to  the 
foreman.  Tbe  mandrel  had  to  be  sent  off  by 
the  train  then  shortly  due,  and  It  was  no 
time  to  be  standing  and  considering. 

The  verdict  is  perhaps  somewhat  large, 
but  we  could  assign  no  positive  reason  for 
reducing  It  Tbe  injuries  are  of  the  gravest 
character,  and  are  permanent;  and,  besides, 
the  Bufferings  have  been  very  great,  and 
plaintiff  Is  destined  to  cnj^ue  to  BOfEw. 

Judgment  affirmed. 

a26  La.) 

No.  18,038L 

STATB  T.  TENSAS  DEX/TA  hAKD  00.. 
Umited. 

(Supreme  Ooort  of  Louisiana.  March  28*  19101 
Ob  AMiliration  for  Rebearingp 
April  2S,  19ia) 

(SvJlabu*  hv  Editorial  Staff.) 

1.  Appeal  awo  Error  (|  878*)— Review— Ap- 
peal  from  judouent  op  dismissal. 

Where  plaintiff  appeals  from  a  Judgmrat 
of  dismisRB],  and  defendant  files  oo  answer  ask- 
ing that  the  lower  court's  action  In  eatertaining 
juriadietioii  be  also  reviewed,  such  qupKtioa  ran- 
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not  be  eoDirfdeved,  and  the  only  rabject  open  to 
Rrtew  is  the  coi'iectue—  of  the  dismiBeal. 

(EU.  Note.— For  otber  cases,  see  Appeal  and 
Envr.  Cent  Dig.  H  8578-3580;  Dec.  Dig.  S 
87a*l 

2.  LMvnts  (I  11*)— DiOTBicr  Luros— Ihfxopxb 

Sale— Suit  to  Avoid— Pabtibb. 

Const,  art.  239,  autboriws  the  LerUlatore 
to  create  levee  districts  and  to  provide  for  levee 
commissioDei*  to  have  cbarse  of  the  levees  of 
the  district.  Act  No.  CO  <d  1886  created  the 
Tensas  Basin  levee  district,  and  provided  that 
lands  irlthin  the  district  "shall  be  aod  hereby 
are  given,  •  •  •  conveyed  and  delivered"  to 
the  EKiard  of  commissioners  thereof,  and  that  a 
deed  thereof  should  be  made  to  the  board  upon 
the  registry  of  which  the  title  to  such  lands  with 
possession  thereof  should  vest  absolutely  in  the 
board  of  commlsrionets,  its  successors  or  gran- 
tees, with  power  to  sell  or  otherwise  dispose  of 
socb  lands.  The-  boar^  was  also  given  power 
to  sue  and  be  sued  as  to  all  matters  relating  to 
their  trust.  Held,  that  the  board  of  commis- 
sioners coald  sue  to  annul  an  alleged  franduleot 
sale  of  such  lands  by  the  members  of  the  board 
and  other  district  officers,  and  It  not  appealing 
that  the  board  had  failed  or  was  unwilling  to 
siie,  sod  DO  co-ordinate  power  being  given  the 
Governor  or  Attorney  General  to  sue  respecting 
sarh  lands,  a  snit  for  socb  porpoee  in  the  name 
of  the  state  was  onautborised. 

[Ed.  Note.— For  other  cases,  see  Levees,  Dee. 
D«.  i  U .•] 

Breanz,  C.  J.,  and  Nlcholla,  J.,  dissenting. 

Appeal  from  Seventb  Jndlclal  District 
Court  Parish  of  Blchland;  John  S.  Hcln- 
toeh.  Judge. 

Action  by  the  State  agaimit  the  Tensas 
Delta  Land  Company,  Umited.  Judgment  of 
AismlBsal,  and  plaintiff  appeals.  Affirmed. 

Walter  6oI<m,  Atty.  0«il,  and  CI  J.  Ellla, 
Dim.  Atty.  (George  Wesley  Smith  and  K.  G. 
Pleasant  Of  coonsel),  for  the  Stat&  Farrar, 
Jonas.  Goldsboroogh  A  Goldberg  and  Potts  ft 
Bemstela,  for  appelle& 

PROVOSTT,  J.  Article  214  of  the  Con- 
stttuttoa  of  isre  (article  230  of  the  present 
Conithtutlon)  anthoHzed  the  Legislature  to 
create  levee  districts,  and  to  proTlde  for  the 
aiiiHiliituieDt  or  election  of  leree  commlsaion- 
ara,  who  shonld  have  diarge  of  the  levees  of 
thedlMtrlet;  and  article  46  Of  said- Constlta- 
tlon  (article  48  of  the  present  Constltntion) 
provided  that  the  prohibition  against  the  cre- 
ation of  corporations  by  qwdal  act  shonld 
not  apply  to  the  organization  of  levee  dis- 
tricts. By  Act  60  of  1886,  the  Lc«i8latnre 
created  the  Tensas  Basin  levee  district  ;  that 
Is  to  say,  provided  tliat  certain  territory, 
whereof  It  fixed  the  llmtta,  shonld  constitute 
a  levee  district  by  that  nain&  And  It  pro- 
vided for  the  appointment  of  a  board  of 
levee  commissioners  to  have  charge  of  the 
affairs  of  said  levee  district;  constltated 
said  board  a  corporation,  with  all  the  powers 
■anal  to  corporations,  such  as  to  make  con* 
tracts,  to  sne  and  to  be  sned,  eta ;  endowed 
It  with  certain  special  powers,  sndi  as  to 
levy  taxes,  to  Issue  bonds,  etc. ;  and  made  it 
a  donation  of  all  the  public,  or  state,  lands 


within  the  limits  of  the  district,  specifying 
that  the  donation  was  made  for  the  purpose 
of  proTiding  the  district  with  funds  where- 
with to  carry  out  the  purposes  of  Ito  cre- 
ation. The  language  of  the  act  Is  that  the 
lands  "shall  be  and  hereby  are  given,  grant- 
ed, bargained,  donated,  conveyed  and  deliv- 
ered" to  the  said  board  of  commissioners, 
and  that  the  State  Auditor  and  the  Register 
of  the  State  Land  Office  shell  make  out  a 
deed  to  the  lands  in  favor  of  the  board,  and 
that  npon  the  registry  of  the  said  deed  **the 
title  to  said  lands,  with  the  possession  there- 
of. dLSll  from  thenceforth  vest  absolutely  in 
said  board  of  levee  commissioners,  its  suc- 
cessors or  grantees.**  The  act  provided  fur- 
ther: 

"Said  board  shall  have  the  power  and  author- 
ity to  sell,  mortgage,  pledge  or  otherwise  dis- 
pose of  said  lands  m  such  manner  and  at  such 
times  and  for  such  prices  as  to  aald  board  shall 
seem  proper." 

The  present  suit  has  beoi  brought  tor  the 
Attorney  General  In  the  name  of  the  state. 

The  petition,  after  very  full  allegations  of 
the  provisions  of  said  act.  proceeds  to  allege 
that  the  commissioners  of  said  district  and 
certain  of  the  other  officers  of  the  district 
(not  named)  and  the  defmdante  (nine  in  < 
numbw,  all  of  them  alleged  to  be  nonresl- 
dente  of  this  state)  entered  Into  a  fraudulent 
conspiracy,  whereby  all  the  lands  of  the  said 
district  shonld  be  sold  to  the  defendants  for 
a  nominal  consideration;  and  that,  in  fnr^ 
therance  of  said  conq>lracy,  the  defendants 
oi^anlzed,  under  the  laws  of  the  stete  of 
Michigan,  a  limited  liability  partnership  by 
the  name  of  the  Tensas  Delta  Land  Com- 
pany, Limited ;  and,  In  consummation  of  said 
conspiracy,  the  said  levee  board,  on  Novem- 
ber 0.  1808,  executed  a  deed  In  ftmr  of  said 
conunny  to  all  the  lands  of  said  levee  dis- 
trict-some 88S.(XK>  acres— for  $13a000,  al- 
tbouflSi  the  said  lands  were  worth  at  that 
time  at  least  $600,000. 

The  petition  alleges  further  ttiat: 

"By  the  said  fraudnlent  and  corrupt  dealings 
the  inhabitants,  citizens,  and  property  owners 
of  said  levee  district  and  your  petitioner  have 
been  Injured  and  damaged,  and  tbat  It  is  the 
duty  of  the  Attorney  G«ietal  to  take  appropri- 
ate action  through  the  courts  to  annul  the  said 
fraudulent  sale,  and  to  reco%-er  for  the  inhabit- 
ants, citizens,  and  taxpayers  of  the  said  levee 
district  and  for  your  petitioner,  the  said  lands." 

The  petition  further  alleges  that  Uie  said 
Tensas  Delta  Land  Company'  has  sold  to 
third  persons  certain  of  said  lands  (describ- 
ing them)  and  has  received  the  price  of  said 
sales,  amounting  to  $83,865.  That  there  yet 
remains  unsold  in  the  hands  of  said  com- 
pany 660.080  acres  of  said  landa  (describing 
them),  worth  fully  98  per  acre 

The  petition  further  avers  that  the  said 
sale  of  said  lands  to  the  Tenssa  Delta  Land 
tympany,  besides  being  fraudulent  corrupt, 
and  tlleficnl,  was  a  mere  disguised  donation. 
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and  Is  Dull  for  that  reason,  and  for  the  fur- 
ther reason  of  lesion  beyond  moiety. 

The  prayer  Is  for  citation  of  the  Tensaa 
Delta  Land  Company,  and  of  the  Individ- 
uals composing  said  company,  through  a 
curator  ad  hoc,  and  for  Judgment  annulling 
the  said  sale  to  said  company  and  "decreeing 
and  recognizing  the  state  of  Louisiana  to  be 
the  owner"  of  all  of  said  lands  yet  remain- 
ing unsold  In  the  hands  of  said  company, 
and  condemning  said  Company  to  pay  peti- 
tioner $83,355,  being  the  price  received  by 
said  company  for  those  of  said  lands  of 
which  it  has  dl^(»ed,  with  5  per  cent,  per 
annum  Interest,  etc. 

And,  in  the  alternative,  should  said  sale 
to  Bald  company  be  held  not  to  have  been 
fraudulent,  that  the  same  be  annulled  as  hav- 
ing been  a  disguised  donation;  and,  in  fur- 
ther alternative,  should  said  sale  be  held  not 
to  have  been  a  donation,  that  the  same  be 
annulled  for  lesion  beyond  moiety. 

And  for  general  relief. 

To  that  petition  the  defendants  fUed  the 

following  exceptions  and  answer: 

"Now,  comes  James  D.  Lacey,  S.  Wood  Beal, 
Thomas  Hume,  Thomas  Friant,  Joseph  J.  Tuck- 
er, T.  Stewart  White,  James  R.  Wylie,  Char- 
lotte O.  Luce,  Morton  II.  Luce,  each  and  all 
citizens  of  the  state  of  Wiscoosin ;  Antoo  O. 
liodeupyl,  a  citizen  of  the  state  of  New  York; 
Geoige  N.  Garvey,  a  dtizen  of  the  state  of  Ten- 
nessee; Gregory  M.  Luce,  a  citizen  of  the  state 
of  Alabama ;  and  Victor  Tbrane,  a  citizen  of 
Illinois— associated  and  doing  business  together 
as  a  limited  partnership  under  the  laws  of  the 
state  of  Hicbigan,  and  under  the  name  and  style 
of  Tensas  Delta  Land  Company,  Limited^*  and  by 
such  designation  made  defendants  in  this  cause, 
and  being  now  and  at  the  time  this  suit  was 
brought  the  sole  and  only  members  of  said  part- 
nership, and  make  this  appearance  simply  and 
solely  for  the  purposes  of  this  exception,  and  for 
exception  to  so  much  of  the  petition  of  the  plain- 
tiff as  asks  for  the  appointment  of  a  curator  ad 
hoc.  and  to  the  order  of  the  court  appointinz  T. 
H.  McGregor  curator  ad  hoc  to  represent  these 
defendants:  and,  without  submitting  themselves 
to  the  junsdiction  of  this  court  for  any  other 
purpose  whatsoever  for  ground  of  such  excep- 
tion, say  that  these  appearers  are  now,  and  al- 
ways have  been,  since  1898,  represented  in  the 
state  of  Louisiana  by  an  agent  and  attorney, 
Hon.  F.  G.  Hudson,  wbose  domicile  is  in  the 

Sarlsh  of  Oaacblta:  that  since  that  date  these 
pendants  have  maintained,  and  now  maintain, 
an  office  for  the  transaction  of  their  business  in 
the  town  of  Monroe,  in  the  parish  of  Ouachita; 
that  public  notice  of  the  establishment  of  this 
agraey  and  of  this  office  has  been  publiBhed  in 
the  official  journals  of  every  pariah  embraced  in 
the  Tensas  Basin  levee  district ;  that  these  facts 
were  well  known  to  the  plaintiff;  and  that  the 
averment  in  said  petition  that  these  defendants 
are  absent  and  unrepresented  in  this  state  were 
falsely  and  fraudulently  made  for  the  purpose 
of  giving  this  court  junsdictlon  of  this  cause. 

"Wherefore,  defendants  pray  that  this  excep- 
tion may  be  maintained  aud  the  appointment  of 
said  T.  H.  McGregor  as  curator  ad  hoc  to  rep- 
resent these  defendants  may  be  canceled,  and 
the  services  upon  him  as  the  representative  of 
these  defendants  may  be  qnashed  and  declsied 
null  and  void. 

"And  in  case  the  above  exception  is  overruled, 
and  not  otherwise,  these  defendants,  under  pro- 
test and  reserving  the  benefit  of  said  exception 
and  the  limited  appearance  therein  made,  except 
and  say: 

"First  Hist  they  cannot  be  brouilit  Into  this 


court  and  made  defendants  by  substituted  serv- 
ice to  answer  the  demand  set  up  in  the  petition 
for  the  recovery  of  the  sum  of  ^355.03,  with 
5  per  cent,  annual  interest,  being  the  piice  al- 
leged to  have  been  received  by  these  defendants 
for  the  lands  sold  by  them,  because  said  demand 
is  a  personal  demand  against  these  defendants, 
and  the  prosecution  of  such  a  demand  against 
these  nonresident  defendants  by  substituted 
service  is  in  Violation  of  the  fourteenth  amend- 
ment to  Ae  Constitution  of  the  United  States. 

"Second.  That  if  the  state  has  any  right 
power,  interest,  or  authority  to  prosecute  and 
maintain  this  action  herein  instituted  against 
these  defendants,  which  right  defendants  deny, 
then  sneh  pnsecntion  can  be  had  and  maintain- 
ed, not  in  her  sovereign  capacity  and  for  ber 
purpose  as  a  sovereign  state,  but  only  for  the 
sole  use  and  bene6t  of  the  'Board  of  Levee  Com- 
missioners of  the  Tensas  District,'  a  corporation 
organized  under  the  laws  of  the  state  of  Lou- 
isiana, and  as  such  a*  citizen  of  the  state  of 
Louisiana  and  an  Inhabitant  of  the  Western  dis- 
trict of  Louisiana ;  and  that  in  such  capacity 
the  state  is  merely  a  nominal  party,  and  the 
real  party  In  Interest  Is  the  said  *Boara  of  Levee 
Commisuoners  of  the  Tensas  Barfn  Levee  IHs* 
trict' 

"And  defendants  aver  that  this  suit  is  sou^t 
to  be  prosecuted  by  the  state  as  a  nominal  party 
for  the  sole  use  and  benefit  of  said  Board  of 
Levee  Conunissioners  of  the  Tensas  Batin  Levee 
District,  and  aver  that  it  cannot  have  and  awin- 
tain  such  an  acti<»  In  such  capacity  for  the  fol- 
lowing reasons,  to  wit: 

"(a)  That  the  stste  has  not  tendered  or  offer- 
ed for  and  on  account  of  said  tmsrd  to  repay  to 
defendants  as  condition  precedent  of  this  action 
the  fl3(^000  and  interest  at  6  per  cent  per  an- 
num from  the  date  of  eadi  payment  of  the  In- 
stallments thereof  paid  by  these  defendants  aa 
the  purchase  price  of  said  lands,  nor  the  taxes 
and  the  interest  thereon  at  6  per  cent,  per  an- 
num from  date  of  the  payment  thereof,  paid  by 
these  defendants  for  the  past  11  years  to  the 
state,  to  the  board  aforesaid,  and  to  the  parishes 
and  school  districts  in  which  said  lands  are  sit- 
uated, the  amount  of  which  taxes  and  interest 
are  well  known  to  the  state,  and  which  exceed 
in  amount  the  sum  of  $300,000,  nor  the  neces- 
sary expenses  of  preservati<»i  of  said  property, 
and  defendants  plead  this  want  of  tender  ui  bar 
of  plaintiff's  demand. 

"(b)  That  said  action  is  barred  by  the  pre- 
scription of  one  and  of  ten  years  In  regara  to 
BO  much  of  said  action  as  seeks  to  annul  said 
sale  for  fraud  and  as  a  disguised  donation,  and 
by  the  prescription  of  four  years  as  to  so  much 
of  said  action  as  seeks  to  set  aside  said  sale  for 
lesion  beyond  moiety,  and  defendants  plead  said 
prescription  in  bar  of  plaintitTs  demand. 

"And  in  case  all  of  the  above  exceptions  are 
overruled,  and  not  otherwise,  defendants,  with 
full  reservation  of  all  of  their  rights  as  above 
set  forth,  and  particularly  tbeJr  limited  appear- 
ance, and  under  protest  further  plead  and  say: 

"First.  That,  if  it  is  clidmed  that  this  action 
is  brought  by  the  state  In  her  sovereign  capad^, 
then  she  hss  no  right,  pcnrer,  or  authori^  to 
prosecute  and  maintain  this  action  In  such  ca- 
pacity, and  her  petition  seta  forth  no  cause  of 
sctlon. 

"Second.  Thst,  if  the  state  lias  any  authority 
to  prosecute  tills  action  in  ber  sovereign  capacity 
as  a  state,  then  the  Board  of  Levee  Commission- 
ers of  the  Tensas  Basin  T^evee  District  is  an  ab- 
solutely necessary  party  to  this  actimi. 

"Third.  That  tiie  state,  having  created  the  coz<> 
poratiott  known  as  the  Board  of  Levee  Commis- 
sioners  of  the  Tntsas  Basin  Levee  District  and 
given  It  full  power  to  sue  and  be  sued,  and  vest- 
ed in  It  foil  title  to  the  lands  granted  to  It  and 
full  power  to  sell  and  dispose  of  said  lands  sold 
by  the  said  board  to  these  defendant^  ther^ 
authwiscd  the  said  board  to  contract  with  these 
defendants  in  regard  to  said  lands  and  to  sue  to 
rscoTor  the  ssm^  and,  mcb  omttaets  balnc  nade 
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sabject  to  and  in  accordAuce  with  tbe  powers 
so  granted  by  tbe  state,  it  is  a  rlolation  of  that 
clause  of  (he  Gonstitntiw  of  the  United  States 
which  prohibits  any  state  from  impairing  the 
obligation  of  a  contract,  and  also  a  violation  of 
tbe  lourteentb  amendment  of  tbe  Constitution  of 
tbe  United  States,  inasmticb  as  this  defendant 
is  depriTcd  of  its  property  witboat  dne  process 
of  law,  tar  the  state  to  bring  this  action  in  her 
sovereign  capacity  as  a  state,  disregarding  and 
violating  tbe  charter  of  tbe  said  Board  of  Levee 
Commissioners  of  tbe  Tensas  Basin  Levee 
trict,  and  the  rights  and  remedies  of  these  de- 
fendants growing  out  of  the  contract  made  by 
these  defendants  with  said  board,  by  which  ac- 
tion of  tbe  state  these  defendants  are  cut  off 
frmn  the  following  material  and  complete  de- 
feases to  any  action  brought  under  the  contract 
aforesaid  by  said  board  to  set  aside  the  sale  of 
said  lands,  to  wit: 

"(a)  The  prescription  of  one  and  ten  years 
against  the  action  to  annul  said  sale  for  any  al- 
leged  fraud  or  aa  a  disguised  donation. 

"(b)  The  prescription  of  four  years  against  so 
much  of  said  action  as  seeks  to  set  aside  said 
sole  on  the  gronnd  ot  lesion  beyond  moiety. 

**<c)  The  nght  to  demand  of  their  vendor  as 
a  condition  of  any  action  to  annul  said  sales  tbe 
tender  of  the  $130,000  paid  aa  tbe  purcbase  price 
of  said  lands,  witli  interest  from  the  date  of  tbe 
payment,  and  tbe  tender  of  the  taxes  paid  by 
defendants  on  said  land  with  Interest,  wbich  tax- 
es and  interest  exceed  the  sum  of  $300,000. 

"(d)  The  right  to  demand  from  their  vendor 
tbe  necessary  expense  of  preservation  of  said 
property,  which  tucessary  expenses  exceed  tbe 
snm  of  $26,000. 

"(e)  All  other  defenses  personal  and  peculiar 
to  tbe  relations  between  the  parties  as  vendor 
and  vendee. 

"Fourth.  That  the  action  of  the  state  In  bring- 
ing this  suit  in  her  soverdgn  capacity,  if  she 
clums  that  It  is  so  brought,  to  recover  the  lands 
at  issue  herQin,  without  tendering  or  offering  to 
repay  to  these  defendants  the  $130,000,  with 
interest,  admitted  to  have  been  paid  by  tbe  de- 
fendants to  the  said  levee  board,  tbe  taxes  and 
interest  thereon  paid  by  these  defendants  to  tbe 
state  and  to  her  suboidinate  divisions,  and  tbe 
Decesaary  costs  of  preserving  the  property,  is  a 
taking  of  defendant's  property  without  due  pro- 
cess of  law,  in  violation  of  the  fourteenth  amend- 
ment to  tbe  Constitution  of  the  United  States. 

"And  in  case  all  of  tbe  above  exceptions  are 
overruled,  and  with  full  reservation  of  all  their 
rights  under  the  said  exceptions,  and  particular- 
ly their  limited  appearance,  defendants  aver  and 
^ead  that  tbe  plaintiETs  allegations  of  fraud, 
miseondact,  coUuaicm,  and  evil-doing  set  up  in 
the  said  petition  In  respect  of  satd  sale  are  so 
vague,  general,  Inaufildent,  and  Inadeqnate  that 
<fefendaiitB  cannot  be  called  on  to  answer  tbe 
same. 

■"Wher^ore,  deftodants  pray  that  these  ex- 
ceptions may  be  considered  maintained  In  tfae 
respective  order  In  wblcb  they  are  filed,  and  that 
the  appropriate  judgment  may  be  entered  ac- 
cordingly as  they  an  maintained." 

On  the.same  day,  and  at  liie  same  time  at 
whlcb  the  above  exceptions  were  filed,  tbe 
defendants  filed  the  following  petition  to  re- 
more  the  caoao  to  tbe  United  States  ClrcDlt 
Conrt  for  tbe  Western  District  of  Louisiana: 

*mw  petition  of  JTamea  D.  Lacey,  8.  Wood 
Beal,  Tbomaa  Hume,  Thomas  Friant,  Joseph  J. 
TiM^er,  T.  Stewart  White.  Jamn  R.  Wylie, 
CSiarlotte  O.  Lnoe,  Morton  H.  Luce,  each  and  all 
dtfawos  of  tbe  stats  of  Michigan  ;  John  C.  Ruge, 
a  ddun  irf  the  state  of  mBconsin;  Anton  O. 
Hodsnpyl,  a  dtben  of  tbe  state  of  New  Yotk; 
George  N.  Oarvey,  a  dtlzen  of  the  state  of  Ten- 
nessee: Gr^ry  M.  Luce,  a  citixen  of  tbe  state 
oC  Alabama;  and  Victor  Thrane,  a  dtisen  of  tbe 
Stat*  of  imnois  ■swodated  and  doing  business 
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together  as  a  limited  partnership  under  the  laws 
of  tbe  state  of  MIclugan  and  under  tbe  name 
and  style  of  'Tensas  Delta  Land  Company,  Lim- 
ited/^ widi  due  respect  sfaoweth : 

"That  your  petitioners  are  now,  and  were  at 
tbe  time  this  suit  was  brought,  respectively  cit- 
izens of  the  states  of  Michigan,  Wisconsin,  Ill- 
inois, New  York,  Alabama,  and  Tennessee,  as 
above  particularly  and  in  detail  set  fortli,  and 
nonresidents  of  tbe  state  of  Louisiana. 

"That  this  action  while  prosecuted  in  the 
name  of  tbe  state  of  Louisiana,  is  prosecuted  for 
the  sole  use  and  bene6t  of  tbe  'Board  of  Levee 
Commissioners  of  the  Tensas  Basin  Levee  Dis- 
trict,' a  corporation  created  by  Act  No.  59  of 
tbe  Acts  of  tbe  Legislature  of  the  State  of  Lou- 
isiana for  tfae  year  1886,  and  as  such  a  citizen 
of  tbe  state  of  Louisiana,  and  domiciled  at  Ray- 
ville,  in  tbe  pariah  of  Richland,  in  the  jurisdic- 
tion of  the  Circuit  Court  of  tbe  United  States 
for  tbe  Western  District  <A  Louisiana,  at  Mon- 
roe, find  an  inhabitant  of  said  district,  which  Is 
tbe  district  covering  tbe  parish  of  Richland,  in 
tbe  courts  of  whidi  this  suit  baa  been  brought, 
and  Is  now  pending.  That,  being  so  prosecuted, 
the  state  of  Loolowna  Is  a  nominal  party,  and 
the  real  plaintiff  in  interest  Is  the  said  Board  of 
Levee  Commisaioaers  of  tbe  Tensas  Basin  Levee 
District. 

*'Tbat  tbe  object  of  said  suit  Is  to  recover  from 
yoor  petitioners  for  tbe  sole  use  and  twnefit  of 
said  levee  Iroardta  large  body  of  land,  situated 
In  tbe  parish  of  Ilicbland,  sold  to  petitioneis  by 
said  levee  board,  which  bad  full  and  complete 
ownership  of  said  lands  and  power  to  sell  the 
same,  and  to  recover  large  sums  of  mon&y  re- 
ceived by  your  petitioners  from  tbe  sale  by  tbem 
of  part  of  said  lands  so  bought  from  the  said 
levee  board;  the  said  suit  constituting  a  civil 
suit,  end  tbe  amount  in  diapute  exceeding  the 
sum  of  $2,000,  exclusive  of  interest  and  costs. 

*^rbat  said  suit  la  prosecuted  by  tbe  state  of 
Louisiana  in  her  own  name  on  causes  of  action 
arising  out  of  tbe  contract  of  purcbase  and  sale 
of  said  lands,  wbich  causes  ot  action  accrue  only 
and  solely  to  said  levee  board  (that  board  and 
your  petitioners  being  the  sole  parties  to  said 
contract  of  sale),  and  is  so  prosecuted  by  tbe 
state  for  the  wrongful  and  fraudulent  purpose  of 
attempting  to  deprive  your  petitioners,  who  are 
citizens  of  states  other  than  tbe  state  of  Lou- 
isiana, of  which  state  tbe  said  levee  board  is  a 
dtisen,  of  the  right  to  remove  said  cause  Into 
the  courts  of  the  United  States,  where  they  have 
a  legal  and  constitutional  right  to  have  the  said 
cause  beard,  and  also  of  the  right  to  make  de- 
fenses to  the  said  action,  which  would  defeat  tbe 
same  if  brought  In  tbe  name  of  said  levee  board, 
in  violation  of  paragraph  1  ot  section  10  of  artlde 
1,  and  of  the  fourteenth  amendment  of  tbe  Con- 
stitution of  the  United  States. 

"That  said  suit  not  only  is  a  dvil  controversy 
or  suit  between  dtizens  of  different  states,  which 
would  originally  have  been  brought  in  the  Cir- 
cuit Court  of  tbe  United  States  for  the  Fifth 
Circuit  and  Westers  District  of  Louisiana  at 
Monroe,  bnt  tbe  said  dvil  controversy  is  a 
case  arising  under  tbe  fourteenth  amendment  to 
tbe  Constitution  of  the  United  States  and  under 
paragraph  1  of  section  10  of  article  1  of  tbe 
Constitution  of  tbe  United  States,  and  that  on 
either  or  both  of  these  grounds  yoor  petitioners 
are  entitled  to  remove  said  cause  Into  the  Cir- 
cuit Court  of  tbe  United  States  for  tbe  Fifth 
Circuit  and  Western  District  of  Louisiana  at 
Monroe,  and  desire  so  to  remove  tbe  same. 

"Wherefore,  your  petitioners  herewith  offer 
bond  In  tbe  sum  of  $1,000  with  good  and  auffi- 
dent  security  for  the  entering  in  said  Circuit 
Court  of  tbe  United  States  on  tbe  first  day  of 
Ita  next  session  a  copy  of  the  record  In  this 
cause,  and  for  paying  all  costs  that  may  be 
awarded  by  said  Circuit  Court  if  said  court  shall 
decide  that  the  case  was  improperly  removed 
thereto;  and  your  petitioners  pray  that  this 
honorable  court  wiU  proceed  no  further  herein, 
txet^t  to  make  an  onter  £or  the  femoral  of  this 
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caoK  to  the  CIrailt  Gonit  of  tbe  TTolted  Statei, 
and  to  accept  said  snretr  and  bond,  and  toeanse 
the  record  herein  to  be  removed  Into  said  Circuit 
Court  of  the  United  States  for  the  Fifth  Circuit 
aod  Weatem  District  of  Lontaiana  at  Monroe; 
.  and  your  petitloQen  wUl  ever  prnj.** 

This  petition  was  sworn  to  by  the  resident 
ageut  of  the  petitioners,  and  was  accompa- 
nied by  a  bond  for  fl.OOO. 

On  Novemlwr  16th  the  Judge  <jt  the  court 
entered  an  order  in  these  proceedings,  ap- 
proving and  accepting  the  bond  and  taking 
the  order  for  removal  nnder  advisement. 

The  defendants  filed  a  copy  of  the  record 
in  the  United  States  Circuit  Court,  and  on 
December  6,  1909,  the  Attorney  General,  act- 
ing for  the  state,  appeared  In  that  court  and 
filed  a  motion  to  remand  the  cause  to  the 
state  court ;  and  on  December  IS^  1909,  filed 
an  amended  motion  to  remand. 

On  December  16,  1909,  the  state  appeared 
in  this  cause  In  the  state  court  and  filed  Its 
protest  and  objection  to  the  removal  of  said 
cause  to  the  fedwal  court,  and  prayed  the 
'  court  to  refuse  to  enter  an  order  of  removal, 
to  retain  its  Jurlsdlctloa,  and  to  proceed  to 
trial. 

On  the  same  day  the'Attomey  General  was 
heard  on  this  protest,  and  the  court  entered 
an  order  refusing  the  order  of  removal.  The 
court  then,  over  the  protest  of  tbe  defendants, 
ordered  the  exertions  taken  up,  and,  after 
argument  by  the  Attorney  General,  maintain- 
ed the  exceptions  to  the  right  of  the  state  to 
bring  tbe  suit,  declining  to  pass  w  any  of 
the  other  exceptions,  and  reserving  the  de* 
fendants*  rights  to  all  of  such  exceptions. 
The  state  has  appealed. 

In  this  court  the  defendants  and  appellees 
have  filed  the  following  motion  to  dismiss: 

"Now  comes  the  defendants  and  move  the  court 
to  dluniss  the  appeal  of  tbe  state  In  this  eanse, 
and  for  ground  of  dismissal  aver: 

"Thnt  this  court  has  no  Jarisdictlon  of  said 
appeal  for  the  reason  that  thia  cause  was  re- 
moved b;  the  defendants  into  the  Circuit  Court 
of  tbe  United  States  for  tbe  Fifth  Circuit  and 
Western  District  of  Louisiana  on  the  IStb  day 
of  November.  1009.  by  the  filing  in  the  Seventh 
judicial  difitrict  court,  for  the  parish  of  Rich- 
land, a  petition  and  bond  for  a  removal,  which 
bond  was  approved  by  tbe  said  court. 

"That  thereafter  on  December  6,  1909.  after 
the  tranacript  in  said  cause  bad  been  filed  in 
the  said  United  States  Circuit  Court,  the  state 
of  Louisiana  appeared  In  said  United  States 
Circuit  Coort  in  said  cause  and  filed  a  motion 
to  remand  said  cause  to  the  state  court,  and 
thereafter  on  December  15.  1909,  appeared  In 
said  cause  and  filed  an  amended  motion  to  !«• 
maud,  all  of  which  will  more  particularly  ap- 
peiir  by  certified  copies  of  aala  motions  to  re> 
mand.  hereto  annexed  and  made  part  of  this 
{petition  for  reference  and  proof  In  sopport  of 
thia  motion. 

"That  on  December  10,  1909,  after  tbe  ap- 
pearanrM  aforesaid  In  the  United  States  Cir- 
cuit Court,  tbe  state,  throufth  the  Attorney 
General,  appeared  in  the  said  Seventh  judicial 
district  court  and  filed  a  protest  and  objec- 
tion to  rbe  removal  of  thlfl  cniiHe  to  the  United 
Stales  Circuit  Court  aforesaid,  and  prayed  the 
said  Seventh  judicial  dintrict  court  to  refime 
to  enter  nn  order  removing  this  caune  to  said 
Cim'lt  Coart  aad  to  reiaia  iu  Juiisdiciioa  of 
tUm  cause 
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*Trbat  thereupon  the  said  court,  agidnst  the 

frotests  of  defendants,  entered  an  order  re- 
using to  transfer  tiiis  cause  to  the  Ignited 
States,  and  took  up  and  tried  one  of  defend- 
ants' exceptions,  i.  'to  tbe  right  of  the  state 
to  bring  this  actim,*  and  dismissed  the  suit  of 
the  stete. 

"That  tbe  whole  action  of  the  court  In  this 
matter  after  November  16,  1909,  was  coram 
non  judice,  and  void,  and  this  court  has  no 
jurisdiction  to  entertain  an  appeal  from  said 
action  by  the  said  Seventh  judicial  district 
court. 

"Wherefore,  defendants  pray  that  this  appeal 
may  be  dismissed." 

A  certified  copy  of  tbe  motion  of  the  At- 
torney General  in  the  United  States  Circuit 
Court  to  remand  the  cause  to  tbe  state  court 
Is  made  part  of  this  motton  to  ^^^iinlffH.  It 
reads  as  follows: 

"And  now  comes  plaintiff,  the  state  of  Louis- 
iana, through  the  Attorney  General  of  said 
state,  Walter  Guion,  Attorn^  General,  her 
attorney  and  solicitor,  and  moves  and  petitions 
this  honorable  court  to  remand  this  cause  to 
the  honorable  Seventh  judicial  district  court 
for  the  state  of  Louisiana,  in  aod  for  the  parish 
of  Richland,  from  which  court  it  was  attempted 
to  be  removed,  for  the  reason  that  said  cause 
has  been,  and  is,  improperly  removed  to  tbi* 
honorable  court,  because  this  court  has  no  Ju- 
risdiction of  this  suit  and  action  nnder  said  a^ 
tempted  removal,  and  is  without  jurisdiction 
to  bear  and  determine  the  same,  for  that  said 
suit  is  a  suit  brought  by  the  state  of  Louisiana* 
the  real  and  actual  pieintiff  and  the  party  in 
interest,  as  plaintiff,  and  because  as  such  pisln- 
tiff,  the  state  of  Louisiana,  a  sovereign  state, 
cannot  be  brought  Into,  impleaded  In,  or  made 
a  pertv  to  this  or  any  suit  or  cause  In  this 
honorable  court  or  any  other  court  of  the 
United  States. 

"Second.  Becaose  this  suit  is  not  prosecoted 
toT  the  use  and  bmefit  of  the  Board  of  Commis- 
sioners of  the  Tensas  Basin  Levee  District, 
which  Is  not  Interested  as  a  plaintiff  therein, 
and  which  has  no  pecuniary,  proprietair.  or 
other  Interest  in  any  of  the  matters  and  issues 
Involved  in  said  suit  as  plaintiT,  and  Is.  to  no 
way,  concerned  with,  or  interested  as  plaiutiff 
in,  the  demand  contained  in  the  petition  filed 
in  said  suit  in  the  honorable  Seventh  Judicial 
district  court  for  tbe  state  of  Louisiana  and 
parish  of  Richland. 

"Third.  That  this  suit  is  not  one  ariring  un- 
der tbe  Constitution  of  the  United  States,  and 
that  it  does  not  appear  by  or  from  the  allega- 
tions contained  in  the  petition  filed  herein  1^ 
plaintiff,  and  In  the  statement  of  the  cause  of 
action  and  claim  of  plaintiff  therein  set  oat, 
that  this  suit  arises,  or  that  It  involves  a  con- 
troversy, under  the  Constitution  of  the  United 
States  or  tbe  amendments  thereto. 

"Fourth.  Because  it  appears  by  the  record 
in  this  case  that  defendant,  the  Tensas  Delta 
Land  Company,  Limited,  did,  on  tbe  same  day 
that  It  filed  to  the  Seventh  judicial  district 
court  for  the  state  of  Louisiana  and  parish  of 
Richland  the  petition  filed  by  it  to  femove  this 
suit  to  this  honorable  court,  to  wit,  tbe  16th  of 
November,  1909,  file  certain  exceptions  to  that 
suit  in  the  aforesaid  state  court,  which,  if  tbe 
same  should  be  maintained  by  that  court,  would 
cause  the  dismiessl  of  said  suit  and  absolutely 
defeat  tiie  action  and  suit  of  plaintiff,  the  state 
of  Louisiana,  and  that  by  filing  the  same,  as 
was  done,  defendant  accepted  and  acknowledged 
the  Jurisdiction  of  the  aforesaid  state  court, 
and  by  filing  said  exceptions  estopped  Itseu 
from  asking  to  remove  this  caose  to  this  bon- 
omble  court,  even  if  It  had  m  rl^t  to  do  ao^ 
whir-h  is  denied. 

"F^frh.  That  defendant,  the  T«isas  Delta 
I^nd  Company.  Ijimited,  cannot  remove  this 
suit  to  this  honoiabls  coort  on  tbs  groond* 
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ctmtended  bs  it  in  Its  petition  for  removal,  that 
tfae  Board  of  CommlssIoDers  of  the  Tensas 
Basin  Levee  District  is  and  ousht  to  be  the 
real  and  actual  plaintiff  herein,  for  the  reason 
that  said  Board  of  Commissioners  of  the  Tensas 
Basin  Leree  District  could. not  be  heard  in  this, 
or  any  other  court,  to  hting  a  suit,  such  as  is  the 
present  nit,  for  the  teaaon  that  the  aTennents 
«f  the  petition  In  said  rait  wt  ont  that  said 
Board  of  Commissioners  of  the  Tensas  Basin 
Ijevee  District  was  guilt;  of  fraud  and  corrup- 
tion, and  that  It  colluded  and  connived  with 
defendant,  the  Tensas  Delta  Land  Company, 
LJmlted.  in  brinftine  about  the  sales  sought  to  be 
set  aside  by  plaintiff,  In,  through,  and  by  means 
of  said  Boit  and  that  it  could  not  be  heard  to 
allege  the  grounds  for  setting  aside  said  sale 
and  for  the  relief  asked  by  plaintiff,  the  state 
of  Louisiana,  which  are  fully  set  out  in  the 

Setitlon  filed  by  plaintiff  In  the  Seventh  Ju- 
idal  district  conrt  of  the  state  of  Loulsiaoa 
for  the  parish  of  Blchland. 

"Sixth.  That  if  it  be  necessarv  that  said 
Board  of  Commissioners  of  the  Tenbas  Basin 
Levee  DlRtrict  should  be  made  parties  to  this 
snlL  which,  however,  la  denied,  they  should  be 
made  parties  thereto  as  defendante  as  contend-, 
ed  for  by  defendant,  the  Tensas  Delta  Land 
Company,  limited,  in  the  exceptions  filed  In 
the  district  conrt  for  the  state  of  Louisiana, 
and  forming  a  part  of  the  record  filed  In  this 
honorable  coort.  and,  if  so,  said  board  would  l>e 
a  necesaaty  and  indispensable  party  defendant, 
and  belnf  a  resident  and  citizen  of  the  state  of 
Loalslana,  and  the  members  thereof  bein^  all 
dtixens  and  residents  of  the  state  of  Louisiana, 
no  removal  of  this  suit  could  be  accomplished, 
since  defendant,  the  Tensas  Delta  Land  Com- 
pany. Limited,  and  the  members  thereof,  are 
all  citizens  of  other  states  than  the  state  of 
Ii(raiBiana,~and,  therefore,  this  honorable  court 
cqpM  not  hear  and  determine  the  same. 

'•Wherefore,  plaintiff  prays  that  this  cause 
may  be  remanded  to  the  honorable  Seventh  ju- 
dicial district  court  for  the  state  of  Louisiana 
in  and  for  the  parish  of  Richland,  to  be  there 
proceeded  with  according  to  the  ptaetiGe  gov- 
«min£  snch  cases." 

In  Bapport  of  the  motion  to  dismiss,  the 
learned  counsel  for  appellee  argne  that  the 
lower  conrt  ceased  to  have  jarlsdlctlon  as  an 
effect  of  the  proceedings  for  removal,  and 
that  therefore  this  court  has  no  jurtsdlc^on. 
The  present  appeal  was  taken  from  the  judg- 
ment dlamlSBbig  the  suit  Tbereby  only  one 
question  was  brought  up  to  this  court  for 
rerlew,  namely,  the  correctness,  Tel  non,  of 
the  action  of  the  lower  court  In  dlsmbnlDg 
tbe  suit..  No  other  question  bavlng  been 
brought  up,  none  other  Is  presented  for  de> 
clslon.  Appellee  might  have  enlarged  the 
scope  of  the  appeal  by  filing  an  answo-  ask* 
Ing  tbat  the  action  of  the  lower  conrt  In  en- 
tertaining jurisdiction  should  also  be  review- 
ed; bat  sppellee  bas  not  done  so.  Argument 
on  tbat  question,  tberefftre.  Is  not  to  the  pur- 
pose; the  question  not  being  b^ore  the 
court. 

On  the  merits,  the  Attorney  General  Insists 
ta  his  brief,  as  he  bad  previously  done  In  bis 
motl<ni  to  remand,  filed  In  tbe  United  States 
C^cnlt  Court: 

**rbat  said  suit  is  a  snlt  brought  by  the  state 
of  Lomsiana,  the  real  and  actual  plaintiff  and 
the  party  In  Interest  *  •  •  And  is  not  pros- 
ecnted  for  the  use  and  benefit  of  the  Board  of 
Conimiasionen  of  tbt  Tensas  Levee  District, 
whiob  is  not  inteneted  as  a  plaintiff  therelii, 
and  whiA  has  no  psBuwIsiy,  pn^rietaiy,  or 
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other  interest  in  any  of  the  matters  and  issnes 
Involved  in  said  suit  as  plaintiff,  and  Is,  in  no 
way,  concerned  with,  or  interested  as  plaintiff 
in,  the  demand  contained  in  the  petition  filed  in 
said  suit" 

If  so,  then  the  defendants'  exception  of  no 
cause  of  action  was  properly  suetained,  be- 
cause, most  assuredly  and  beyond  al)  ques- 
tion, the  Legislature  has  divested  the  state 
absolutely  of  all  braefidal  interest  In  said 
lands,  and  transferred  same  to  the  said 
board  of  levee  commissioners.  It  Is  Impossi- 
ble to  read  the  said  act  69  of  1886  herein- 
above quoted,  and  come  to  any  other  con- 
clu^on. 

The  argament  that  the  said  board  Is  noth- 
ing more  than  a  mere  agency  or  Instrumentali- 
ty of  the  state,  and  that  therefore  the  state 
may  sue  In  every  case  where  the  said  board 
might  sue,  contains  a  manifest  non  sequltur. 
Every  city,  town,  and  parish  of  the  state  is 
a  mere  agency  or  Instrumentality  of  the 
state ;  but  no  one  would  venture  to  say  that 
the  Attorney  General  could  Ignore  the  exist- 
ence of  these  corporations  and  enforce  in 
the  name  of  the  state,  any  cause  of  action 
whldi  any  of  them  might  have. 

The  legislative  control  over  corporations  of 
the  character  of  this  levee  board  Is  much 
more  complete  than  over  municipal  corpora- 
tions proper  and  parishes — It  made  them, 
and  can  at  any  time  abolish  them,  so  long 
as  the  obligations  of  their  contracts  ore  not 
thereby  Impaired — but  these  corporations 
have  tiielr  existence  and  exercise  their  func- 
tions by  and  under  the  Constitution  and  stat- 
utes of  the  state,  and  so  long  as  these  es- 
tablished laws  remain  In  force  It  is  they 
which  must  regulate  the  property  and  other 
rights  of  said  corporations  and  their  modra 
of  action,  and  the  disposition  of  their  proper- 
ty, and  their  rights  to  sue  and  to  be  sued. 
If  one  of  these  corporations  bas  a  right  of 
action,  the  proper  functionary  to  enforce 
same  Is  the  governing  body  of  the  corpora- 
tion, and  not  the  Attorney  General,  or  the 
state. 

Again,  it  Is  true  that  if  the  governing  body 
of  one  of  these  coiporatlons  falls  In  Its  duty 
to  bring  a  suit  which  clearly  It  ougbt  to 
bring,  the  courts  may  (only,  however,  under 
highly  exceptional  circumstances)  allow  any 
citizen  or  taxpayer  of  the  district  to  bring 
the  suit;  and,  in  such  a  case,  the  same  privi- 
lege might  for  the  same  reason  be  extended 
to  the  state;  but  nothing  of  that  kind  is 
pretended  in  this  case  There  is  no  sugges- 
tion that  the  board  of  commissioners  of  the 
district  has  failed  to  bring  suit,  or  Is  un- 
willing to  do  sa  In  fact,  this  court  knows 
the  contrary  from  the  public  prints. 

Moreover,  the  prayer  of  a  suit  of  tbat 
kind  would  have  to  be  thpt  the  property  be 
returned  to  the  levee  board  to  be  disposed 
of  as  directed  by  the  Legislature ;  whereas, 
the  prayer  of  the  present  suit  is,  distinctly, 
that  the  property  be  decreed  to  belong  to  the 
ctete  and  tw  delivered  to  •Qu  states  and  th« 
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prayer  has  been  given  that  form  designedly— 
BO  the  Attorney  Ooieral  Informs  the  court. 
The  ^ect  of  granting  this  prayer  would  be 
to  Cake  away  these  lands  from  their  Inti- 
mate custodian  and  owner,  the  corporation 
to  which  the  Legislature  baa  glvoi  them  and 
under  whose  contnd  the  Legislature  has  pro- 
vided they  sball  be;  thereby  frustrating  and 
nullifying  an  admltUdly  valid  statute;  In 
fact,  practically  repealing  the  statute. 

The  argumoat  of  the  learned  Attorney  Gen- 
eral that  the  board  of  commiaBloners  of  said 
district  could  not  bring  the  suit  because  said 
board  conU  not  be  listened  to  In  an  endeavw 
to  undo  Its  own  ftaudulent  act  confuses  be- 
tween the  persons  who  happened  to  be  com- 
missioners at  the  time  the  fraud  In  question 
Is  alleged  to  have  been  committed  and  the 
corporation  itself.  Tim  fraud  In  question  Is 
alleged  to  have  been  committed  against^  not 
by,  the  corporation.  To  say  that  a  corpora- 
tion cannot  sue  to  be  relieved  from  the  fraud 
of  Its  officers  because  a  litigant  cannot  be 
heard  to  urge  hla  own  Infamy  can  hardly  be 
seriously  contended  by  the  learned  Attorney 
General. 

We  note.  In  conclusion,  that  the  member- 
ship of  this  levee  board  can  be  changed  at 
any  time  by  the  Governor  wltbont  his  having 
to  assign  any  reason,  and  that  therefore  the 
Legislature  has  provided  ample  remedy  for 
the  protection  of  the  people  of  the  district 
who  are  the  real  parties  In  toterest 

Judgment  affirmed. 

The  CHIEOP  JUSnOB  and  NIGHOLLS,  X. 
dissent 

On  Ai^Ucatlou  for  Rehearing. 

LAND,  J.  The  able  brief  filed  by  the  At- 
torney General  in  support  of  plaintiff's  appli- 
cation for  a  rehearing  has  had  our  attentive 
consideration,  but  on  a  reconsideration  of 
this  cause  we  see  no  good  reasons  to  change 
our  condaslons. 

The  Legislature  vested  the  absolute  title 
to  the  lands  In  controversy  In  the  Board  of 
Commissioners  of  the  Tensas  Levee  District, 
with  full  power  to  sell  the  same  on  such 
terms  as  the  bcnrd  might  deem  proper.  The 
Legislature  also  vested  In  said  board  full 
power  to  sue  and  be  sued,  and  to  stand  In 
Judgment,  In  all  matters  relating  to  their 
gestion  and  trust  The  board  of .  commis- 
sioners could  have  brought  the  present  suit 
to  annul  the  alleged  fraudulent  sale  and  re- 
cover the  lands.  The  Oovonor  of  the  state, 
with  his  power  of  appointing  and  removing 
members  of  levee  boards,  can  comp^  them 
to  bring  such  suits  as  he  may  deem  proper 
in  the  interests  of  levee  districts. 

The  General  Assembly  has  the  power  at 
any  time  to  authorize  the  Attorney  General 
to  Institute  actions  for  the  use  and  benefit 
of  the  taxpayers  and  people  of  any  particu- 


lar levee  district  Bat  as  the  General  As- 
sembly has  vested  the  power  to  sue  and  b» 
sued  In  the  Board  of  Commissioners  of  the 
Tensas  Levee  District  and  has  vested  no 
such  co-ordinate  power  in  ttie  Governor  or 
Attorney  GeneiHl,  w«  are  of  the  opinion  that 
the  tnstltnUon  of  this  suit  in  the  name  of 
the  state  is  unauthorized. 

It  Is  therefore  ordered  that  the  aiviUca- 
tioii  for  a  rehearlnf  be  refused. 

BREATTX.  a  J.  (dissenting).  I  dissent 
flnm  the  (^hiltMi  handed  ^>wn  <m  abdica- 
tion for  a  rehearing  on  grounds  whldk 
prompted  me  from  dlssmtlng  from  the  orig- 
inal oirinlon. 

The  complaint  la  that  the  la&d  In  contro- 
versy was  sold  for  an  InconslderaUe  price, 
to  say  the  least  The  state  placed  Oie  tlt^ 
of  the  propwty  In  the  name  of  the  "levee 
board**  tor  the  purpose  stated.  It  was  a 
s«-Iou8  purpose.  The  state  was  not  thereby 
stripped  of  all  authority  to  Inquire  Into  the 
validity  of  the  title,  uptm  the  grounds  al- 
leged. 


(m  i^) 

No.  17,897. 

BARNETTB  SAWMILL  CO.     FT.  HARRI- 
SON LUMBBB  GO. 
(Supreme  0>art  of  Louisiana.  March  28,  191(K> 
Rehearing  Denied  April  2S,  lOia) 

(8yU<thu$  hv  Editorial  Staff.) 

1.  Salxb  (8  170*)  —  OoNTBAOTs  ~  FnrosH- 

ANCB. 

A  buyer  of  the  merchantable  output  of  a 

sawmill  for  a  flpecified  period  may  insist  on  the 
seller  properly  performing  the  woric  in  the  fu- 
ture, though  be  has  aoquiraced  in  and  settied 
past  failures  so  to  do. 

[Ed.  Note.— For  otber  cases,  see  Sake,  Dec. 
Dig.  I  17e.*] 

2.  SifI.ES  (8  116*)— COHTHACTS— RrOHTTO  TSB- 
VINATK. 

A  buyer  of  the  mert*antable  output  of  a 
Bawmill  for  a  specified  period  is  not  warranted 
to  terminate  the  contract  because  of  past  fail- 
ures of  the  seller  to  perform  the  work,  where 
Bucb  failures  have  been  acquiesced  in  and  set- 
tled, and  from  the  assumption  therefrom  that 
the  seller  will  continue  to  fail  to  perform  the 
work,  without  a  prior  putting  in  default 

[Ed.  Note.— ror  other  cases,  see  Sales,  Dec 
Dig.  8116.*] 

3.  Sales  (8  175*)— Contbacts— Pbbfobmancjk. 

A  seller  of  the  output  of  a  sawmill  for  a 
specified  period  need  not,  in  order  to  recover 
under  the  contract,  continue  sawing  and  deliv- 
ering lumber  after  the  buyer  directed  the  seller 
to  cease  sawing  and  deliverine,  but  was  en- 
titled to  the  benefits  which  woold  have  resulted 
bad  the  sawing  and  the  delivering  been  con- 
tinued to  the  end  of  the  contract 

[Ed.  Note,— For  otber  oases,  see  Salei^  Ont 
Dig,  8  435;  Dec  Dig,  8  176,*] 

4.  Sales  (8  175*)— Contbacts— PEBFOaMAHcas, 

Where  a  buyer  of  the  output  Of  a  sawmill 
for  a  spedfied  period  terminated  the  contract 
without  grounds,  that  the  seller  had  up  to  the 
time  of  the  termination  made  no  prMlta,  and 
that  after  that  date  it  was  so  financially  em- 
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barmssed  that  it  would  hare  been  anable  to 
ooinplete  tbe  coDtract,  did  not  affect  the  ri^t 
of  the  seller  to  recover  for  the  breach;  he  hav- 
ing  the  riffht  to  assume  that  the  buyer  would 

ST  for  the  lumber  cootracted  for,  and  thus 
mish  the  means  necessary  to  carry  on  the 
basiness. 

[Ed.  Note.— For  other  cases,  Me  Sales,  Gent 
Dig:  I  435;  Dec.  Dig.  S  175^ 

S.  8ale8  (S  381*)— Gontbact»— Dauaoeb. 

Where  a  contract  for  the  sale  of  the  output 
of  a  sawmill  for  a  specified  period  find  the  price 
of  the  lumber,  and  the  evidence  showed  that  the 
seller  could  have  sawed  wlUioat  difficulty  a 
specified  quantity,  that  the  stock  on  hand  was 
sufficient  to  keep  tbe  sawmill  employed  during 
tbe  period  of  the  contract,  and  that  the  seller 
could  have  made  a  specified  warn  as  profits  by 
completing  the  contract,  tbe  seller  was  entitled 
to  recover  loss  of  profits  for  the  buyer's  wrong- 
ful breach  of  the  contract. 

I  Ed.  Note.— For  other  cascB,  see  Bales,  Dec. 
Dig.  S  S84.*] 

Appeal  from  Third  Judicial  District  Court, 
Parish  of  Bienville ;  W.  U.  Richardson,  Spe- 
cial Judge. 

Action  by  the  Bamette  Sawmill  Company 
againat  tbe  Ft  Harrison  Lumber  Oompany. 
From  a  Jadgment  for  plaintiff,  defendant  ap- 
peals, and  plalntlir  prays  that  the  Judgment 
be  increaaed.  Affirmed. 

Stabbs,  Russell  ft  Then  a,  for  appellant. 
Dorman  ft  R^rnolds  and  Richardson  ft  Rich- 
ardson, tor  appellee^ 

Statement  of  the  Case. 

NICHOLLS,  J.  Plaintiff,  representing  It- 
self to  be  a  commercial  partnership  domiciled 
in  the  parish  of  Bienville,  alleged:  That  said 
firm  made  and  entered  into  a  written  con- 
tract to  sell  and  deliver  to  the  Ft.  Harrison 
Lumber  Company,  a  commercial  firm  running 
and  operating  an  establishment  at  Briceland, 
La.,  as  manufacturers  and  wholesale  dealers 
in  yellow  pine,  tiard  wood,  and  shingles,  all 
lumber  cot  by  them  classing  as  No.  2  and  up 
at  tbe  price  and  sum  of  $12  per  thousand, 
which  said  lumber  the  Ft.  Harrison  Lumber 
Company  agreed  to  accept  and  pay  for  on  the 
20tb  of  each  month  commencing  December  20, 
1000,  and  the  last  payment  to  be  made  Jan- 
nary  20,  1908,  said  contract  being  entered  in- 
to November  26.  1906,  and  to  run  and  extend 
to  January  1,  1008,  all  of  which  would  more 
fully  appear  from  a  duplicate  of  said  con- 
tract annexed  and  made  a  part  of  Its  petition. 

Tbat  they  faithfully  complied  with  said 
contract  and  delivered  to  the  said  company 
all  lamber  grading  from  No.  2  up  sawed  by 
them  up  to  July  23,  1907,  and  tbe  said  Ft. 
Harrison  Lumber  Company  accepted  all  lum- 
ber delivered  up  to  said  July  23,  1907,  and 
paid  for  all  lumber  delivered  to  July  20, 1907. 
Tbat  on  July  22d,  three  loads  of  lumber  were 
delivered  worth  925  that  was  paid  for  at  that 
time.  That  on  July  23d,  they  delivered  to  the 
said  Ft  Harrison  Lumber  Company  two 
loads  of  lnmt)er  In  accordance  with  the  terms 
of  aaid  contract  whldi  tlie  said  Ft  Harrison 


Lumber  Company  would  not  receive  and  re- 
fused to  accept,  although  under  the  terms  of 
their  contract  It  was  their  duty  to  accept  said 
two  loads  of  lumber,  being  worth  $18,  and 
that  at  the  time  tbat  they  refused  to  accept 
said  two  loads  of  lumber  they  ordered  your 
petitioners  not  to  send  any  more  lumber  on 
the  contract  as  they  would  not  accept  same, 
thereby  actively  violating  said  contract 

That  by  said  active  violation  of  said  con- 
tract the  said  Ft.  Harrison  Lumber  Compa- 
ny had  greatly  damaged  petitioners,  and  that 
they  were  Justly  and  legally  Indebted  unto 
petitioners  for  the  full  amount  of  all  dam- 
ages <^used  them  by  said  active  violation. 
That  they  had  at  much  trouble  and  expense 
gotten  their  sawmill  plant  In  good  running 
and  operating  condition  with  the  object  and 
purposes  of  complying  with  said  contract. 
That  they  were  prepared  to  cut  and  deliver, 
and  would  have  cut  and  delivered,  to  said  Ft 
Harrison  Lumber  Company  at  least  12.000 
feet  of  lumber  per  day  under  said  contract. 
That  the  cost  of  cutting  and  delivering  said 
lumber  was  and  Is  about  $8  per  thousand, 
making  a  damage  to  petitioner  of  M  per  thou- 
sand and  profits  of  said  lumber,  and  that  they 
were  nnble  to  sell  said  lumber  to  other  par- 
ties for  more  than  $8  per  thousand.  Tb^t  the 
amount  of  lumber  petitioners  could  and  would 
have  delivered  per  month  would  liave  amount- 
ed to  at  least  312.000  feet  per  month,  making 
tbe  damage  caused  to  petitioners  by  the  said 
active  violation  of  said  contract  by  said  Ft. 
Harrison  Lumber  Company  amount  to  $1,248 
each  month,  and,  as  said  contract  had  five 
months  before  It  expired,  the  entire  damage 
caused  to  petitioners  would  amount  to  96.240. 

That  said  active  violation  of  aald  contract 
by  the  Ft  Harrison  Lumber  Company  was 
willful,  malldoas,  and  In  bad  fnlth,  and  done, 
for  the  reason  among  others,  that  tbey  bad 
gotten  their  own  mill  In  operation  and  In  run- 
ning order,  and  trere  no  longer  needing  tbe 
service  of  iwtltloners  and  their  mill,  having 
used  practically  all  the  lumber  received  by 
them  from  petitioners'  mill  In  building  their 
mill  buildings,  sh^ds,  tramways,  dollways, 
etc.,  and  for  the  further  reason  that  the  price 
of  lumber  bad  fallen  considerably  below  what 
It  was  at  the  time  the  contract  was  made, 
and  that  said  Ft.  Harrison  Lumber  Company 
should  be  mulcted  in  the  sum  of  $1,000  puni- 
tive damages  for  said  violation  of  said  con- 
tract. 

That  they  filed  suit  on  August  8,  1907, 
against  the  said  Ft.  Harrison  Lumber  Com- 
pany, praying  for  Judgment  against  said  lum- 
ber company,  ordering  it  to  accept  receive, 
and  pay  for,  at  the  rate  of  $12  per  thousand, 
all  lumber  cut  by  petitioner  grading  No.  2  and 
up  to  the  1st  day  of  January,  1908,  according 
to  the  terms  and  conditions  of  said  written 
contract  and  further  prayed  that  In  case  tbe 
Ft  Harrison  Lumber  Cominny  did  not  spe- 
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clficall7  perform  ind  carry  out  all  the  terms 
and  oondltltms  of  said  contract,  then,  In  that 
event,  that  petitioners  hare  Judgment  againat 
Oiem  for  the  sum  of  {0,240,  with  6  per  cent 
per  annnm  Interest  from  Jndldal  demand  and 
for  f 1,000  ponitlve  damages  with  6  per  cent 
per  annum  Interest  from  Judicial  demand  and 
for  the  above-mentioned  sum  of  $26  tor  three 
loads  of  lumber  with  fi  per  cent  per  annum 
Interest  from  judicial  demand,  all  of  which 
would  more  fully  appear  from  their  said  peti- 
tion filed  in  suit  of  Bamette  Sawmill  Co.  T. 
rt  Harrison  Lumber  Co.,  No.  2008,  on  docket 
of  the  court,  made  a  part  of  their  petition  by 
reference.  . 

That  npon  the  trial  of  said  anlt  Jndgmwt 
was  rendered  In  tayot  of  petitioners  for  said 
snm  of  $2S,  and  that  a  Judgment  of  nonsuit 
was  rendered  against  the  petitioners  upon 
their  demand  for  damage  That  said  sums 
of  $6,240  and  91.000  damages  are  still  due  pe- 
titioners and  unpaid,  although  amicaUe  d^ 
mand  has  been  mad& 

In  view  of  the  premUes,  petitioners  prayed 
tar  servloe  and  citation  on  the  Ft  Harrison 
Lumber  Company,  and  that  after  final  hear- 
ing had  they  have  Judgment  against  it  for 
the  sum  of  $6,240  as  actual  damages  and  B 
per  cent  per  annum  interest  thereon  from 
August  8,  1907,  as  punitive  damages,  and 
for  costs  and  general  relief. 

Defendant,  after  pleading  first  a  general 
denial,  admitted  the  execution  of  the  contract 
sued  on,  and  Its  partial  execution,  and  aver- 
red: That  whatever  violation  there  was  of 
said  contract  was  brought  about  solely  by  the 
foult  of  the  plaintiff.  Defendant  averred  that 
the  lumber  to  be  delivered  to  it  under  the 
terms  of  said  contract  was  intended  to  be 
finished  Into  a  manufactured  product  and  re- 
sold, except  such  portions  of  said  lumber  as 
were  to  be  used  In  the  construction  of  defend- 
ant's buildings,  etc.,  at  Its  sawmill  site,  which 
lumber  to  be  used  by  defendant  was  not  re- 
quired to  be  finished  and  of  a  first-class  mer- 
chantable grade  of  lumber  to  meet  its  needs. 
That  at  and  prior  to  the  allied  violation  of 
the  contract  it  had  completed  Its  buildings^ 
and  therefore  could  no  lodger  use  the  output 
of  plaintiff's  mill  except  In  the  usual  course 
of  trade  to  be  sold  on  the  market,  and  that, 
on  account  of  the  Inferiority  of  the  lumber 
delivered  and  offered  to  be  delivered  under 
the  contract,  defendant  was  compelled  to  re- 
fuse same,  as  It  was  wholly  unmerchantable, 
and  could  not  be  sold  on  the  market  as  mer- 
chantable lumber,  and  could  not  be  finished 
In  the  planer  and  other  machines  of  defend- 
ant, all  of  which  were  and  are  first  class,  so 
as  to  make  the  same  a  good  grade  of  mer- 
chantable lumber,  and  that  the  refusal  of  de- 
fendant to  accept  any  portion  of  the  output 
of  plaintiff's  mill  was  due  solely  to  plaintiff's 
fault  In  actively  violating  the  contract  by  ten- 
dering Inferior  and  unmerchantable  lumber. 

Defendant  specially  denied  that  It  at  any 
time  ever  violated  the  terms  of  the  contract 


by  refusing  to  accept  any  lumber  tendered  or 
offered  coming  up  to  the  claaslflcatlon  and 
grades  as  spedfled  In  said  cmtract  and  of- 
fered In  accordance  wltJi  the  contract  but 
on  the  contrary,  was  willing  and  anxious  at 
oU  times  to  receive  all  of  the  merdiantable 
lumber  sawed  by  idalntlff  in  accordance  with 
the  BtlpulatlonB  and  terms  and  gradee  as  apee- 
ifled  In  the  contract  and  r^ieatedly  requested 
the  plaintiff  to  saw  and  -deliver  lumber  In  ac- 
cordance with  the  contract  whldi  requesta 
and  demands  were  refused  by  the  plaintUt. 

In  view  of  the  premises,  defendant  prayed 
that  tlie  demands  of  the  plaintiff  be  rejeetei 
at  its  cost  and  for  gmeral  rtilef. 

The  district  court  rendered  Judgment  In  fa- 
vor of  plaintiff  and  against  defendant  for  the 
sum  of  $8,120  tor  actual  damagea  and  S  per 
cent  per  annum  Interest  thereon  from  data  of 
this  Judgment  and  all  costs. 

Defendant  lyipealed.  Plaintiff  prays  Oiat 
the  Judgment  tie  Increased  to  94JS0(i. 

The  contract  referred  to  by  i^lntlfl  reads 
as  follows: 

"Briceland,  La..  Nor.  26tb,  ig08L 
"For  and  In  coasideration  of  the  sum  of  one 
dollam  cash  in  hand  paid,  die  receipt  of  whidi 
is  hereby  acknowledged  and  bther  valuable  con- 
Biderations,  hereinafter  specified,  we^  the  Bar- 
□ette  Sawmill  Co.,  comiwsed  of  W.  C.  Bamette, 
J.  S.  PtTor,  and  Q.  W.  Myers,  do  berebv  grant, 
sell,  ana  coove;  unto  Fort  Harrison  LAimber 
Co.,  Limited,  our  entire  mill  cat,  con^tinc  <^ 
merchantable  yellow  pine  lumber  ail  mdes  from 
No.  2  up,  and  saw  Into  sndi  dimenuons  as  the 
FoTt  Harrison  Lumber  Company  may  require 
from  logs  12  to  20 ;  said  lumber  to  be  delivered 
on  the  yards  of  the  Fort  Harrison  Lumber  Com- 

Cy  not  later  than  48  honis  from  time  of  saw- 
_  unless  the  roads  are  In  sndi  condit]<Hi  that 
wagons  cannot  be  hauled  over  them.  In  which 
;  cftBe,  we,  the  Bamette  Sawmill  Co.,  agree  to 
stack  the  lumber  on  narrow  strips  and  use  every 
precaution  to  prevent  same  from  blueing,  af^ 
erwards  delivering  stacked  lumber  to  the  yards 
of  the  Fort  Harnson  Lumber  Co.,  without  any 
additional  charge.  It  is  understood  and  agreed 
to  by  us  that  this  contract  is  in  force  from  date 
until  January  Ist,  1908.  and  the  price  of  said 
entire  mill  cut  of  32  and  up  Is  f  l£00  per  tbou- 
sand  delivered  at  the  yards  of  Fort  Harrison 
Lumber  Co.,  to  be  paid  as  follows:  November 
delivering  due  Dec  20th,  *  *  •  the  balance 
for  each  month  due  20th  of  the  succeeding  mmth 
from  date  until  Dea,  1907,  which  Is  due  Janu- 
ary 20th,  180&" 

Opinion. 

At  the  time  of  entering  Into  the  contract  of 
November  26,  1007,  the  plaintiff  company 
had  erected  a  sawmill  at  about  five  miles 
from  Bryce  Station,  in  Bienville  parish,  and 
owned  timber  In  the  Immediate  vicinity 
which  It  proposed  to  saw  and  to  sell. 

At  that  time  the  defendant  company  own- 
ed a  large  quantity  of  timber  In  the  same 
neighborhood  which  it  also  proposed  to  saw 
and  to  sell.  It  had,  however,  no  plant  by 
means  of  which  It  could  carry  out  itfl  pur- 
poses, no  sawmill,  and  none  of  the  buildings 
needed  for  entering  upon  business.  Hie  sit- 
uation was  one  which  each  party  had  great 
Interest  In  taking  advantage  of.  Out  of  it 
sprung  the  contract  that  has  been  copied  oo 
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anotber  paga  Plaintiff  con&nenced  to  exe- 
cate  tbe  contract  at  tmcft  hy  Hwlng  lumber 
and  maklnc  ddlrery  under  It,  the  defendant 
recatTlns  ud  nring  the  Inmber  furnished. 
Thla  contlnoed  up  to  Jul?  22,  1007,  on  which 
da^  Bfr.  PlerBon  (defeiidanf b  prealdent) 
wrote  to  -Hie  ^»lalntlff  the  foUovlng  letter: 

"Mr.  Beard— Dear  Sir:  Tonr  people  have  vio- 
lated 7onr  contract  In  more  than  one  way  and 
can't  get  you  to  cat  out  and  haul  lumber  In 
shape  we  can  handle  IL  and  have  given  the  hoya 
much  trouble  since  I  have  been  gone  and  ahut 
down  when  you  got  ready  without  notloa  ao  you 
need  not  bother  alwut  haulittff  any  moxe  lumber 
for  it  moat  be  checked." 

Plaintiff  sought  by  conference  to  adjust 
tbe  dlffnences  between  the  parties,  but  fail- 
ed to  do  ao,  and  this  action,  ao  far  aa  It 
(the  defendant  could  do  ao^  terminated  the 
contract,  although  by  Ita  terms  It  was  to 
continue  until  January  1,  1908. 

On  the  20th  of  July.  1907,  two  days  be- 
fore the  letter  jnst  referred  to  was  written, 
Mr.  Fleraon  had  written  to  Mr.  Beard,  as 
follows: 

"Onr  Mr.  Heame  advtaea  -aa  that  yoo  have 
been  putting  in  a  lot  of  very  bum  stuff  and  not 
in  accordance  to  the  contract.  We  can't  stand 
for  you  to  send  such  material  as  you  hare  been 
and  in  ancb  manner  now  aa  we  have  xot  onr 
mill  going.  We  also  gave  yon  a  very  important 
bill  and  you  stopped  sawinz  without  notice  to 
us.  YoQ  have  given  us  trouble  all  along,  and  if 
you  want  to  play  quit  we  will  release  yon  from 
all  responrimlity  as  fSr  as  your  contract  is 
concerned." 

Referring  to  the  contract  and  tbe  ques- 
tion as  to  whether  it  had  been  violated  and 
by  whom,  the  district  court  In  Its  opinlim 
In  the  case  says: 

"In  this  connection  some  comment  on  the 
terms  of  ttie  almve-anoted  written  contract  In 
evidence  is  proper.  'Kliile  the  contract  provided 
tliat  'the  plaintiff  would  deliver  to  defendant  its 
entire  mill  cut  of  merchantable  yellow  pine  lum- 
ber ail  grades  from  No.  2  up,  and  sawed  into 
such  dimensions  aa  defendant  might  require 
from  logs  12  to  20;  aaid  lumber  to  be  delivered 
on  the  yarda  of  defendant  not  later  than  48 
boars  from  time  of  sawing  unless  the  roads 
were  in  audi  condition  that  wagons  couLd  not  be 
hauled  over  them,  in  which  case,  the  plaintiff 
agreed  to  stack  the  lumtier  on  narrow  strips  and 
nse  every  precaution  to  prevent  aame  from  blue- 
ing, afterwards  to  deliver  this  stacked  Inmber 
to  tbe  yards  of  defendant  without  any  addition- 
al diarge,**  there  is  notblnx  In  the  contract  fix- 
ing any  specific  amount  of  lumber  to  be  cat  and 
ddivered  or  stacked  in  any  one  month,  but  the 
contract  provided  that  tbe  entire  mill  cat  of 
certain  descriptions  should  be  delivered,  if  cut 
within  a  specified  time,  or  stacked  in  case  of  bad 
roads,  and  that  the  price  of  any  calendar 
month's  delivery  of  inmber  should  be  due  on 
the  20th  of  the  following  calendar  month  dur- 
ing tbe  period  of  the  contract  commencing  No- 
vember 26,  1906,  and  ending  Jaoaary  1,  1008. 

"The  evidence,  while  somewhat  conflicting, 
seems  to  establish  tbe  contention  of  defendant 
ttiat  a  considerable  percentage  of  the  lumber 
deliveries  was  not  np  to  the  merchantable  stand- 
ard, or  In  accordance  with  the  contract :  but  It 
Is  equally  true  that  defendant  had  ezertdsed  tbe 
right  to  cull  and  reject  all  such  unmerchanta- 
ble Inmber. 

"This  seems  to  have  caused  friction,  and  even 
some  intemperate  remarks  and  some  Inconven- 
ience to  defendant  and  exasperation  to  plaintiff, 
and  possibly  some  slight  loss  might  have  i«- 
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suited  to  plaloUff,  which,  however,  was  not  im- 
putable to  defendant,  whose  general  manager 
was  not  bound  to  accept  any  other  than  ttiat 
part  of  each  load  which  conformed  to  the  con- 
tract. The  plaintiir  contends,  and  seems  to  have 
proved  by  a  preponderance  of  evidence^  that  no 
unnecessary  time  was  lost  in  sawing  and  deliv- 
ering lumber  under  the  contract.  Want  of  wa- 
ter for  steam  necessitated  a  susp'nsion  of  saw- 
ing until  sufficient  well  and  tank  facilities  could 
be  provided  ;  and  bad  roads  resulting  from  pro- 
tracted rains  added  other  impediments  to  plain- 
tiff's prompt  delivering  of  lumber.  These  un- 
propitlous  conditions  militated  more  against  the 
Bamette  Sawmill  Company  than  the  Fl  Har- 
rison Lumber  Company.  The  former  suffered 
for  the  time  of  suspension  the  loss  caused  by 
having  nothing  to  deliver,  or  by  inability  to  de- 
li\-er  under  toe  contract;  whereas,  after  the 
latter  bad  started  its  own  mill,  it  could  proceed 
without  tbe  mill  cut  of  plaintiff,  and  did  so  pro- 
ceed. 

"Under  the  evidence  adduced  and  referred  to 
in  a  general  way,  it  is  apparent  that  tbe  defend- 
ant terminated  the  contract  by  active  viola- 
tion under  circumBtancea  not  justified  by  the 
facta,  and  under  the  laws  tbe  defendant  incui^ 
red  IlaUlity  for  whatever  damage  the  plaintiff 
sustained  as  a  consequence  of  such  violation  of 
said  contract  which  could  be  reached  only  by 
consent  of  tbe  parties  or  for  causes  acknowl- 
edged by  law.  There  was  no  matual  consent  of 
the  parties  and  no  apparent  cause  recognised 
by  taw.  Whatever  grievance  defendant  may 
have  claimed,  no  legal  redress  was  sought  by 
an  action  for  a  specific  performance  or  by  an 
action  for  damages,  not  even  in  this  suit  are 
any  damages  claimed  by  reconventional  demand. 
Claiming  noncompliance  with  the  contract  on 
the  part  of  plaintiff,  the  defendant  chose  rather 
to  be  a  'law  unto  oimseir  than  to  invoke  the 
legal  tribunals  necessary  under  the  law  If  de- 
fendant had  cause  sufficient  vhidi  has  not  been 
shown  even  In  this  suit" 

The  defendant  baring  (In  tbe  opinion  of 
the  court)  incurred  legal  liability  for  unwar- 
ranted breach  of  tbe  contract  with  plain- 
tiff, the  court  said  it  became  Its  duty  to  de- 
termine the  amount  of  damages  aostalned  by 
plaintiff  and  due  by  defendant 

It  then  proceeded  to  discuss  the  question 
of  the  amount  of  damages,  and  declared 
that: 

"It  was  difficult  for  the  court  to  arrive  at  any 
other  than  a  reasonable  estimate  In  the  case 
—that  tbe  evidence  did  not  warrant  tbe  court  in 
allowing  tbe  full  claim  made  for  actual  dam- 
ages. Considering  tbe  fact  that  plaintiff  did 
not  use  all  the  timber  and  that  It  la  yet  a  valu- 
able asset,  and  that,  estimated  on  the  uncertain 
weather  conditiona  that  prevailed  tbe  first  half 
of  the  year,  the  anticipated  mill  cut  of  lumber 
for  tbe  unexpired  period  of  tbe  contract  was  too 
problematical  to  base  a  judi^ment  on  for  more 
than  half  the  sum  of  actual  damages  claimed, 
the  judgment  will  therefore  be  for  plaintiff  and 
against  tbe  defendant  for  three  thousand  one 
hundred  and  twenty  dollars  ($3,120.00)  and  legal 
Interest  thereon  from  date  at  tbe  judgment  here- 
inafter rendered." 

Defendant's  counsel  complain  of  the  judg- 
ment appealed  from,  urging  that  It  was  justi- 
fied by  neither  law  nor  proof.  Tbey  insist 
that  the  claim  Is  for  anticipated  profits,  un- 
certain, conjectural,  and  speculative  In  char- 
acter ;  that  it  leaves  out  of  sight  entirely  the 
fact  that  because  of  fire,  tbe  blowing  up  of 
a  boiler  or  many  other  possible  and  probaUa 
acddoits  to  sawmllla  "tlie  whole  thing  might 
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hare  been  pat  oat  of  buBlness;  that  It  was 
absolutely  Impossible  to  say  wbetber  tills 
mill  would  have  operated  for  one  day  or  for 
the  whole  unexpired  term  of  'the  contract; 
that  it  was  a  physical  and  a  legal  impossi- 
bility to  prove  what  damages  the  plaintiff 
sustained  by  the  violation  of  this  contract; 
that  there  was  no  proof  as  to  the  number  of 
days  upon  which  the  mill  could  have  been 
operated  In  view  of  possible  weather  condi- 
tions ;  that  plaintiff  had  made  no  profits  un- 
der the  contract  under  its  partial  executiMi 
from  November  to  July  and  could,  and 
would,  have  made  uoue  had  it  been  continued 
to  January,  1008;  that  It  was  financially 
unable  to  have  continued,  to  oi)erate  after 
July  23,  1907,  and  did  not  attempt  to  do  any 
sawing  alter  that  date  for  want  of  means 
not  being  able  to  saw  even  the  logs  which  it 
had  cut  and  hauled  to  the  mill,  and  which 
were  lying  near  It.  It  relies  greatly  upwi 
Bergen  t.  City  of  Orleans,  35  La.  Ann.  523, 
and  Crow  T.  SherlfT,  45  La.  Ann.  122:7,  14 
South.  122.  It  maintains  that,  the  plaintiff 
company  having  actively  violated  Its  con- 
tract, it  had  Itself  the  right  to  refuse  to  exe- 
cute its  part."  The  plaintiff  says  that  in  the 
Crow  Case  the  court  declared  that  "the  pos- 
sible profits  must  be  proven  with  some  degree 
of  certainty,"  but  In  that  case  there  was 
nothing  certain,  neither  the  price  of  ihe  lum- 
ber nor  the  expenses  of  manufacture ;  where- 
as in  the  case  at  bar  the  price  waa  fixed  by 
the  contract  at  $12  per  thousand  feet,  the 
entire  exi>eu8es  of  manufacture  has.  includ- 
ing the  value  of  the  timber,  been  shown  to 
be  $8  per  thousand  feet,  the  ccmtract  was 
fixed  to  continue  until  a  definite  date.  Janu- 
ary 1,  1906;  tliat  the  capacity  of  the  mill 
was  shown,  and  it  was  shown  tliat  the  plain- 
tiff company  owned  anffldent  quantity  of 
lumber  to  have  exectrted  the  contract  even 
if  its  termination  had  been  fixed  for  a  term 
six  months  longer  than  It  was.  Plaintiff 
claims:  The  defendant  was  not  jnstifled  In 
termlnutliig  as  alwuptly  as  It  did,  and  under 
the  circumstances  Hiat  this  yna  done^  the 
omtract  of  November  26, 190a  OSiat  it  bases 
Itself  npon  allseed  coAtinned  vlcdatlmiB  by 
plaintiffs  at  the  contract,  wbldi,  if  true,  were 
not  considered  of  any  Importance  the  de- 
foidant  who  received  and  paid  for  the  Inm- 
twr  delivered  and  used  It  for  their  own  par- 
irases.  That,  while  It  was  true  that  sonfe 
little  of  the  lumber  which  It  bad  sawed  was 
not  exactly  up  to  contract,  defendant  dalmed 
and  exercised  the  right  of  InapecUi^  the 
whole  and  culling  out,  rejecting,  and  not  pay- 
ing for  what  was  not  satisfactory  to  It,  and 
cnttlng  off  from  lumber  offwed  any  part 
whltdi  was  not  believed  suitable,  receiving, 
and  paying  for  only  what  r«nalned.  That. 
If  the  defendant  had  serious  reasons  for  ob- 
jecting to  the  lumber  tendered  it,  It  Aoald 
have  BO  stated  and  held  clalntlff  responsible 
when  this  happened- 
Tliat  everything  which  bod  been  done  prior 


to  July  23.  1906,  had  been  acquiesced  hi  and 
settled  between  the  parties,  and  nothing  oc- 
curred nt  that  time  to  warrant  Ita  sudden 
and  abrupt  termination  <MC  the  c<mtract. 
That  the  real  reason  for  its  action  was  tliat 
the  price  of  lumber  had  g<me  down  far  below 
|12,  and  it  was  thertfore  unwilling  to  c<mi- 
tlnue  the  contract.  That  at  tliat  time  de- 
fendant had  completed  its  own  mill,  and  had 
no  further  need  of  assistance  from  the  plain- 
tiff. Ihat  it  did  not  pretend  to  have  suffered 
any  damage  from  anything  done  or  left  un- 
done by  the  plaintiff  and  sets  up  no  recon- 
ventlonal  demand  in  this  suit.  That  its  ex- 
pressed wilUngneas  to  "play  quits"  with  the 
plaintiff  and  to  release  It  from  all  responsi- 
bility under  the  contract  indicates  plainly 
Its  desire  to  escape  frcra  responsibility  under 
it.  The  two  coincident  facts  referred  to  by 
the  plaintiff  of  the  large  fiaU  In  the  price  of 
lumber  and  of  the  finishing  of  defendant's 
own  mill,  and  being  securely  on  its  feet,  to 
conduct  its  own  operatltms  of  sawing  and 
selling  its  own  lumber  from  that  time  on, 
are  certainly  significant  facts  tending  to  es- 
tablish reasons  other  than  delinquency  on 
the  part  of  the  plaintiff  to  which  can  be  re- 
ferred defendant's  sudden  determination  to 
hold  (plaintiff)  strlcUy  to  Its  contract.  The 
prior  alleged  falling  short  of  the  plaintiff  in 
Its  obligations  entered  very  little  In  our 
opinion  as  a  factor  In  determining  the  de- 
fendant to  receive  no  more  lumber  from  the- 
plaintiff  under  the  contract. 

The  defendant  had  unquestionably  the 
right  to  insist  upon  the  ptaintlff  praperly 
performing  its  work  in  the  future;  but  it 
was  not  warranted  In  making  past  failures 
to  do  so  (which  had  been  acquiesced  in  and 
settled),  and  the  assumption  therefrom  that 
plaintiff  would  continue  to  do  so,  the  occa- 
sion, without  a  prior  putting  in  defiiult,  for 
at  once  terminating  the  contract  A  placing 
In  default  was  an  essential  prerequisite  to 
doing  this.  Crusel  v.  Hermitage  Plantins 
Co.,  U4  La.  821,  38  South.  64& 

Defendant  had  the  right  (subject  to  the 
nonlmpalrment  of  the  1^1  rights  of  the 
plaintiff)  to  put  an  end  to  furthra-  sawing  and 
delivering  by  plaintiff  of  the  lumber  which 
was  the  subject  of  the  contract  between  the- 
partles.  The  (Causes  in  the  contract  in  that 
regard  were  for  its  ben^t  and  it  conld 
waive  the  same  if  It  thou^t  propet  under 
reservation  of  plaintiff's  rights  in  the  prem- 
ises.  The  plaintiff  was  not  called  upon  in 
order  to  obtain  the  ranuneratkm  to  result  to 
It  from  the  contract  to  amtlnne  sawing  and 
delivering  the  lumber  to  the  Ist  <rf  Jantiary. 
190a  It  had  no  rl^t  to  do  so  when  defend- 
ant ordered  otherwise. 

Whendtfendont  refused  to  allow  the  plain- 
tiff to  further  saw  and  d^vn-  tbe  lumber. 
It  thereby  rtiieved  the  latter  from  Its  obliga- 
tion to  do  so^  bnt  the  i^alntiff  none  the  lees 
was  entKled  to  the  benefit  to  it  wUdi  wonld 
have  resulted  had  the  sawing  of  the  lumber 
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aiu!  tbe  deUrei?  of  the  same  beok  contlniwd 
to  the  end  of  the  contract  By  directing  the 
ceasiiig  of  the  sawing  and  delivery  of  the 
lumber,  the  defendant  elected  In  law  <to  place 
matters  In  the  status  of  a  completed  con- 
tract It  coold  not  thereafter  deal  with  the 
plalntifTs  rights  upon  the  theory  that  events 
ml^t  possibly  tanwn  In  the  foture  which 
would  hare  pat  an  end  to  the  contract.  It 
could  not  conTert  possible  fortnitons  drcnm- 
Btances  into  actaalltles,  and  deal  wUh  them 
as  sBcfa,  and  utilize  them  to  the  prejudice  of 
the  plaintiff.  Plaintiff's  mill  has  not  been 
destroyed  by  fire,  no  bc^er  has  exploded, 
and  tiie  lumber  which  was  the  subject  of  the 
contract  ranalned  intact  until  the  termina- 
tion of  the  contract  responsive  to  all  legal 
tialms  which  the  plaintiff  mi^t  have  In  r^ 
gard  to  it 

We  do  not  appreciate  the  force  of  defend- 
ant's argument  that  plaintiff  had  up  to  July 
23,  1906,  made  no  proflts  under  the  contract, 
that  after  that  date  it  was  so  financially  em- 
barrassed Hint  It  would  have  been  unable  to 
hare  comi^eted  the  contract  Plaintiff  had 
op  to  July  23d  carried  out  the  contract  and 
was  continuing  to  do  so,  when  ordered  to 
stop  sawing  and  making  delivery.  Tbe  plain- 
tiff liad  the  right  to  assume  that  defendant 
would  payments  to  It  furnish  the  means 
necessary  to  carry  on  its  operationB,  and  It 
doubtless  would  have  oontlnaed  them  on,  un- 
less defendant,  by  falling  to  make  [nyments, 
should  deprive  it  of  Its  means  to  do  so,  but 
it  is  not  necessary  to  discuss  what  it  might 
or  might  not  have  don^  for  defendant  had, 
under  the  circumstance^  no  concern  in  that 
matter. 

naintiff  had  no  motive  after  July  23, 1906, 
to  continue  sawing  the  lumber  or  to  sell  it 
to  third  parties.  The  evidence  shows  that 
after  July  23,  1906,  the  weather  would  have 
been  favwajile  for  plaintiff's  operations;  al- 
Ko,  that  its  mill  could  have  sawed  witiiont 
difficulty  1^000  feet  of  lumber  a  day  its  ca- 
pacity being  26,000  feet  a  day),  and  that  the 
lumber  on  band  was  soffldent  to  keep  it  em- 
ployed until  after  January  1,  1008.  The  evl- 
rteocc  further  shows  that  plaintiff  would  have 
made  $4  net  by  tbe  sawing  and  delivery  of 
every  thousand  feet  Plaintiff  had  secured 
a  fixed  price  for  the  timber  which  bdonged 
to  it 

We  are  of  the  opinion  tiiat  had  the  defend- 
ant not  forced  the  plaintiff  to  desist  from 
sawing  and  dellvraing  the  luml)er,  plaintiffs 
would  have  carried  out  the  contract.  We  do 
not  think  that  defendant  has  legal  ground  to 
cmnplaln  of  the  Judgment,  and  are  satisfied 
tltat  under  the  evldoice,  the  trial  judge's 
estimate  of  the  amount  of  damages  is  a  con- 
servative one. 

For  the  reasuis  herein  assigned,  it  Is  here- 
by ordered,  adjudged,  and  decreed  that  tbe 
jodgmait  appealed  from  b^  and  the  same 
1m  hmbj,  aiBimed. 

Vor  flUier 


026  IM^ 

No.  17,B»7. 

OOX  V.  FIRST  NAT.  BANK  OF  LAKE 
OIIARLBS  (ROBID^EIAUX,  Intervener). 

(Supreme  Court  of  Loaislana.   Jan.  17,  1910. 
Behearing  Denied  April  25,  1910.) 

(SyJIabM*  fry  Editorial  Staif.) 

1.  Appeal  and  Bsbob  (|  797*)— Time  vob 
Motion  to  Disuiss. 

A  motion  to  dismiss  an  appeal  comes  too 
late  when  filed  after  answer  to  the  appeal. 

[Bi.  Note.— For  other  casea,  see  Appeal  and 
Error.  Cent  Dig.  H  3149-3164;  Dec  Dig.  f 
797.*J 

2.  Afpul  and  Ebrob  (H  122,  883*)— Appeai. 
noM  Past  or  JuDaunr— Sibpabatb  Db- 

UANDS. 

Where  In  one  sait  two  separate  demands 
are  made  on  which  separate  actiona  might  have 
been  maintained,  an  araeal  mi^  be  taken  from 
the  finding  on  one  demand  only,  and  If  the 
other  party  does  not  appeal  from  the  other  de- 
mand no  question  as  to  the  correctness  of  the 
finding  as  to  that  demand  can  be  raised. 

[Bd.  Note.— For  other  cases,  sea  Appeal  and 
Grror,  Cent  Dig.  U  60,  866-^4;  Dec.  Dig.  H 
122,  863.*] 

8.  Fbatjotji^kkt  Convetancks  (8  87*)— Kevo- 
CATOBT  AonoNs— PAGrr-DuE  Debts. 

Where  a  railroad  contractor  assigns  his 
fntnre  earnings  under  a  contract  to  a  bank  to 
cover  money  dae  and  future  advances,  and  the 
assignment  is  a  valid  transfer  or  sale  of  credit 
money  paid  by  the  railroad  to  the  bank  hy  vir- 
tue of  tbe  assignment  when  the  contractor  was 
insolvent  is  not  subject  to  a  revocatory  action, 
since  by  tbe  express  provision  of  Civ.  Code,  arts. 
1086,  2658,  a  pest-due  debt  paid  by  an  insolvent 
in  money  is  valid. 

[Ed.  Note.— For  other  cases,  see  Frandulest 
Conveyances,  Cent  Dig.  H  TSISSO;  Dec  Dig. 


4.  BaNKBUPTOT   (I  302*)— BVXDXNOB  AnuxB- 
SIBLE  UNDEB  FXBADINQ — BaNKBUPTCT. 

Where,  in  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  money  paid  to  a  bank  because 
a  preferential  transfer,  me  answer  pleaded  an 
assignment  by  the  bankrupt  to  the  bank  of  all 
moneys  which  would  become  due  from  a  railroad 
under  a  railroad  construction  contract  and  tbe 
aaaignment  contained  a  stipulation  that  tbe 
moneys  due  the  bankrupt  would  be  paid  di- 
rectly to  the  bank,  a  clause  In  the  railroad  con- 
struction contract  providing  that  the  railroad 
should  pay  money  due  the  contractor  directly 
to  the  bank  cannot  be  relied  on,  since  not 
pleaded. 

[Ed.  Note.— For  other  eases,  see  Bankruptey, 
Dec.  Dig.  I  802.*] 

5.  ABStOHMKITB  (I    10*)-4AZ.B  OT  CBEDIT- 
GOVBBXNG  FDTUBB  ADVANCES— VAUDITr. 

An  element  is  valid  by  which  a  debtor 
transfers  to  his  creditor  a  credit  wbicfa  is  to 
mature  at  some  future  time  in  satisfaction  of 
a  debt  not  yet  matore,  or  even  not  yet  In 
existence,  but  which  will  mature  or  be  in  exist- 
ence and  payable  by  the  time  the  transferred 
credit  itself  matures  and  is  payaUe,  as  In  such 
case  the  agreement  goes  Into  inunediate  opera- 
tion for  that  part  of  the  debt  already  existing, 
and  It  goes  into  operation  for  that  part  of  the 
debt  to  he  thereafter  created  ss  the  latter  debt 
springs  into  existence. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  H  17,  18j  DecTDIt.  1 10!n 
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6.  E*nAnDULi:nT  Gokvktanoes  (}  87*)— Saue 

OF  OBEDIT— DiSCHABQB  OF  INOBBTEDRESS. 

A  railroad  contractor  for  the  purptMe  of 
securing  money  to  perform  his  contntcta  aa- 
cigned  to  a  bank  all  moneys  which  would  be* 
come  due  from  a  railroad  under  a  railroad  con- 
•traction  contract,  wbkta  money  was  to  be 
paid  directly  to  the  bank  to  aecnie  money  then 
due  tbe  bank  and  money  thereafter  to  be  ad- 
vanced by  the  bank  in  reference  to  tbe  con- 
tract, until  the  indebtedness  to  the  bank  was 
■atiafied.  The  aasignment  waa  made  eight 
months  before  bankruptcy  of  tbe  contractor,  and 
at  tbe  time  of  the  aaaignment  $6,000  was  owing 
the  bank,  and  thereafter  over  $16,000  was  paid 
the  bank  by  the  railroad;  tbe  last  payment  of 
$4,747^  being  made  four  days  before  bank- 
niptcy.  Held  that,  to  the  extent  the  considera- 
tion «  tbe  transfer  was  a  debt  existing  at  the 
time  of  assignment,  the  transfer  when  notified 
to  the  railroad  company  waa  a  ^vlnc  in  pay- 
ment immediately. 

[Ed.  Note.— For  other  eases,  see  Fraudulent 
Crarcjances,  Cent.  Dig.  SI  ^21-220 ;  Dec.  Dig. 

7.  Barebuftot   (8    164*)  —  FBErBBiirriAt. 

TBAN8FEB8   —    PaTUENTS      WiTinN  FOUB 

Months— "Pbefebential  Payments." 
field,  also,  that,  so  fur  as  tbe  consideration 
was  advances  to  l>e  thereafter  made,  it  was  in 
the  nature  of  a  conditional  sale— conditional  be- 
cause the  bank  was  not  compelled  to  advance 
the  money  If  the  credit  failed— and  the  transfer 
became  operative  as  roou  as  the  advances  were 
made,  and  hence  such  payments,  including  the 
payment  of  $4,747.38,  were  not  "preferential," 
within  Bankruptnr  Act  July  1,  189S,  c.  541,  $ 
eOa,  30  Stat  5ffi!  (U.  S.  Comp.  St.  1901.  p. 
3445).  as  amended  by  Act  Feb.  6, 1903,  c.  487,  S 
13,  32  Stat.  799  (U.  S.  Comp.  St  Supp.  1909.  p. 
1314),  though  made  within  the  four  months, 
since  the  traosfer  waa  a  sale  of  credit  in  due 
course  of  business  and  not  a  preferential  pay- 
ment  of  a  debt 

[EdL  Note^For  other  cases,  see  Bankrupt- 
ey,  Dec  Dig.  f  164.*] 

&  BAHKBUPTCT    <{    164*)  —  "PBBECKlfTIAIi 
PaTHBHTS"— E^FFECT  OF  SALE  OF  GbEDIT— 

Payments  Not  Made  Undeb  Contbact. 
Held,  also,  that  since  the  transfer  or  sale 
of  the  credit  was  not  to  cover  ail  advances 
wWch  might  be  made  by  the  bank  to  the  debtor, 
bat  only  those  In  reference  to  the  particular 
railroad  construction  contract,  so  far  as  tbe  en- 
tire amount  paid  over  by  the  railroad  company 
to  the  ttank  exceeded  the  $0,000  originally  due 
and  advances  made  by  the  bank  for  the  i>articu- 
lar  nilroad  contract,  the  payment  of  $4,747.30 
waa  a  preference  under  Bankr.  Act,  I  000. 

[£U.  Note.— For  other  cases^  see  Bankruptcy, 
Dec.  Dig.  {  164.*] 

0.  Bankbuptct  (8  165*)- Pbeference. 

Under  Bankruptcy  Act,  S  60a,  forbidding 
preferential  payments  within  four  months  of 
bankruptcy,  where  the  bankrupt  is  indebted  to 
a  bank  if  the  bankrupt  deposit  with  the  bank  a 
sum  of  money  subject  to  his  check  in  such  a 
way  as  to  maJce  the  bank  his  debtor,  set-off  im- 
mediately takes  place  pro  tanto  between  that 
debt  and  the  debtor's  debt,  and  there  would  not 
be  a  preferential  transfer;  but  if  the  money  is 
received  by  the  bank  not  as  a  deposit,  but  as  a 
payment,  then  there  is  a  preferential  transfer 
of  property  within  the  act 

[Bd.  Note.— For  otiwr  cues,  see  Banknqptcy, 
Dec.  Dig.  8  16S.*] 

Appeal  from  FUteenOi  Judicial  DlBtrlct 
Court,  Pariah  of  Calcaslea;  Winston  Overton, 
Judge. 

Action  by  O.  Paid  Oox,  trustee,  against  tbe 


First  National  Bank  at  lakt  Oiarlea;  Mra. 
O.  BoUdeanx  tntamnlng  as  idalntUf.  From 
a  part  of  tbe  Judgment  rradered.  plalntMfs 
appeaL  Judgment  set  ftslde,  and  cause  re- 
manded for  further  trlaL 

Thomas  C.  Plaucbe,  Charles  A.  McCoy,  and 
Robert  L.  Knox,  for  appellant  Cox.  Charles 
A.  McCoy  and  Robert  U  Knox,  for  appellant 
Bobideauz.  Pujo,  Mobs  &  Sugar»  for  ai^l- 
lee. 

PROVOSTT,  J.  The  plalntlfr,  trustee  of 
tbe  bankruptcy  of  I.  A.  Hebert,  finding  that 
the  defendant  bank  claimed  to  be  owner  and 
In  possession  of  a  steam  shovel  wbidi  Ue- 
bert,  the  liankrupt,  who  was  a  railroad  earth- 
work contractor,  had  been  using  In  his  work 
up  to  the  time  of  his  bankruptcy,  and  bad 
continued  thereafter  to  use,  and  finding  that, 
four  days  before  the  bankruptcy,  the  defend- 
ant bank  had  received  from  tbe  Louisiana 
Western  Railroad  Company  $4,747.36  earned 
by  Hebert  under  a  contract  with  that  com- 
pany. Instituted  this  suit  to  recover  said  prop- 
erty for  the  bankrupt  estate.  The  all^atlons 
are  that  the  transfer  of  the  shovel  and  the 
payment  of  the  money  by  Hebert  to  the  de- 
fendant bank  are  null  under  section  60a  of 
the  bankruptcy  act  (Act  July  1.  1898,  a  C>41, 
30  Stat  562  [U.  S.  Comp.  St  1901,  p.  3445], 
as  amended  by  Act  Feb.  5,  1903,  c.  4S7.  8  13, 
32  Stat.  799  [U.  S.  Comp.  St.  Supp.  1909,  p. 
1314]),  because  made  after  Hebert  had  be- 
come Insolvent  and  within  four  months  before 
tbe  bankruptcy;  and  because  simulated,  and 
in  flraud  of  creditors,  and  giving  an  unfair 
j)reference  to  the  defendant  bank  over  tbe 
otHieF  creditors.  Plaintiff  also  claims  rent  for 
the  shovel,  at  $130  per  month,  for  all  tbe  time 
the  defendant  bank  shall  have  had  the  shovel. 

The  d^endant  bank  answered  that  Hebert  ' 
never  owned  the  shovel,  but  merely  held  It 
under  one  of  those  conditional  leases  by 
which  the  lessee  1b  to  become  ovmet  ct  tbe 
thing  leased  on  final  payment  of  the  rent;  and 
that  he  did  not  transfer  It,  but  merely  re- 
tnmed  it  when  he  found  that  be  would  bare 
to  so  Into  banlcnu)tcy  and  could  not  pay  tbe 
balance  of  $1,600  and  Interest  stlU  due  upon 
It  In  tbe  alternative,  in  tbe  event  tbe  said 
lease  Is  held  to  have  been  a  sale,  tbe  de~ 
fendant  bank  claims  a  vendor^  privilege  for 
said  balance  of  $1,000  and  interest;  and.  In 
tbe  same  alternative,  claims  a  further  privi- 
lege for  $038.74,  for  necessary  ezpenaee  In  re- 
patrli^;  and  preBerrtng  the  diov^. 

With  regard  to  the  $4,747.86,  the  defend- 
ant bank  has  averred  that  It  received  this 
money  from  tbe  Louisiana  Western  Bailroad 
Company  for  account  of  Hebert,  en  Ma;  16^ 
1907,  by  virtue  of  an  assignment  made  on  Au- 
gust 31,  1000,  more  than  elj^t  months  before 
the  bankrnptey.  whldi  was  on  May  2(K  1007. 
By  way  of  further  defense^  fbe  dtfendaut 
bank  pleaded  tbe  prescription  of  one  year  in 
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bur  ct  tte  wroeatory  action,  and  fbe  ia«8crlp- 
tltm  of  four  months  established  by  section  67e 
of  the  bankruptcy  act.  as  amoided  Tebruary 
G,  1903.  In  the  alternative,  it  pleaded  com- 
pensation or  set-off;  Hebert  having  been  in- 
debted to  it  tn  an  amonnt  far  exceeding  the 
■aid  (^747^  at  the  time  said  sum  was  re- 
ceived. 

The  trial  court  malntolued  plalntUTs  de- 
mand for  the  shovel,  holding  that  the  allied 
lease  was  a  8al&  It  allowed  the  dalm  of 
defendant  for  necessary  repairs  and  other 
expenses,  but  compensated  It  by  an  equal  al- 
lovance  to  plaintiff  for  the  rental  value  of 
the  shovel.  It  rejected  d^endanfs  claim  of 
a  prlvUcse  for  $1,500  and  Interest  as  having 
been  extingulahed  by  compensation,  or  set- 
off, with  a  like  amount  of  the  $4,747.99.  It 
rejected  plaintiff's  demand  for  the  $4,747.86, 
aoatalnlng  defendant's  plea  of  compensatlm 
or  set-off  as  to  that  part  of  said  sum  not 
compensated  the  lulance  due  on  the  pux^ 
cbase  price  of  Oie  sdiovel. 

From  this  Judgment  plaintiff  alone  appeal- 
ed, and  only  from  that  part  of  It  rejecting  the 
donand  for  the  $4,747.86.  Defendant  an- 
•wered  the  appeal,  r^ewing  the  prayer  of 
the  answer  filed  In  the  lower  court  The  an- 
swer to  the  aiq^eal  was  filed  on  May  14, 1909, 
On  Novemb^  18,  1909,  defendant  moved  to 
(P^aflm  the  appeal  on  the  ground  that,  plain- 
tiff having  aivoaled  only  from  that  part  of 
the  Judgment  whldi  was  adverse  to  him,  In- 
stead of  from  the  Judgment  aa  a  whole,  there 
has  really  been  no  appeal,  since  it  is  not  pes* 
slble  to  uppeal  from  merely  a  part  of  a  judg- 
ment; and  that,  as  a  conseQuence,  plaintift 
must  be  hdd  to  have  acquiesced  in  the  Judg- 
ment. 

This  motion  to  dismiss  came  too  late,  it 
having  been  filed  after  answer  to  the  appeal. 
Shall  V.  Banks,  8  Bob.  16S;  Jacobs  v.  Yale 
ft  Bowlings,  89  La.  Ann.  3S9,  1  South.  822; 
and  numerous  other  cases  unnecessary  to  be 
dted. 

Plaintiff,  In  his  turn,  has  moved  to  strike 
out  defendant's  answer  to  the  appeal.  In  so 
tBT  as  this  answer  seeks  to  renew  the  litiga- 
tion over  the  ownership  of  the  shovel,  or  over 
the  existence  vel  non  of  a  vendor's  privilege 
m  the  shovel;  or  over  the  claim  for  neces- 
wary  expenses  in  repairs^  etc.  Plaintiff  bases 
this  motion  to  strike  out  on  two  grounds: 
First,  that,  no  a^eal  having  been  taken  by 
either  par^  from  that  part  of  the  Judgment 
passing  upon  Qiose  issues,  the  said  issues 
have  not  been  brought  up,  and  are  not  involv- 
ed In  the  suit  as  It  stands  on  appeal  befbre 
this  court  Second,  that,  as  to  said  Issues, 
the  d^endant  has  acquiesced  in  the  Judg- 
ment proving  in  the  bankruptcy  court,  as 
unsecured  cllaims,  Oie  said  alleged  debts  for 
whldli  It  Is  claiming  a  prlvll^^ 

Only  the  first  of  these  grounds  need  be 
cooildemd.  The  two  demands  of  the  snlt— 
that  In  ooimeetlrai  with  the  steam  shovel,  and 
ttiat  to  connection  with  the  $4,747.86— were 
dlatinetly  divisible;  In  fact,  were  separate 


demands.  They  mlg^t,  beyond  all  question, 
have  been  made  the  subjects  of  different  salts. 
The  demands  being  thus  separate,  the  Judg- 
ment passing  upon  them,  and  upon  the  de* 
mands  lncld«ital  to  them,  was,  tai  like  man- 
ner, distinctly  divisible;  or,  more  properly, 
was  two  separate  Judgments  in  one.  Plain- 
tiff restricted  bis  appeal,  distinctly,  to  only 
one  of  the  demands;  or,  in  othw  words,  to 
one  of  the  Judgments.  The  effect  of  this  was 
to  pot  the  other  demands,  or  other  Jm^ment, 
out  of  the  suit,  for  all  the  purposes  of  the 
present  appeal.  Hence  fbe  motion  to  strike 
out  must  be  allowed,  and  the  appeal  restrict- 
ed  to  the  $4,'<'47.36.  That  Judgments  thus 
divisible,  or  dual,  may  be  divided  for  the  pur* 
pose  of  a|^>eal,  must  be  considered  settled  in- 
our  Jurisprudence.  Succession  of  Calloway, 
49  La.  Ann.  968,  22  South.  and  cases 
there  dted. 

Owning  to  the  $4,747.86  paymffit,  we  do 
not  find  that  It  was  a  slmnlatlon.  It  was 
made  fo  real  extinguishment  of  a  debt,  and 
we  find  that  the  revocatory  action  does  not 
He  against  it,  since  the  debt  paid  was  past 
due,  and  the  paymmt  was  In  mon^.  Civ. 
Ck>de,  arts.  .1986,  263a  The  facts  relevant  to 
wbettier  It  was  a  preferential  transfer  under 
section  60a  of  the  bankruptcy  act  as  having 
been  made  within  the  four  mcmths  next  pre- 
ceding the  bankruptcy,  are  u  ftdlows: 

Hebert  and  the  defendant  bank  began  do- 
ing business  together  in  January,  1906^  ThtUr 
manner  of  dealing  was  this:  Hebort  would 
draw  his  cbeck  upon  the  bank  fbr  the  money 
he  needed  for  rarrylng  ont  his  cfmtracts.  The 
credit  side  of  the  bank  account  would  be  kept 
up  by  crediting  the  proceeds  of  promissory 
notes  which  Hebert  would  execute  In  favw 
of  the  bank  and  the  bank  would  discount 
and  also  by  crediting  the  nuns  which  Btibett 
would  earn  undor  his  contracts,  and  whidi, 
by  virtue  of  a  special  danse  Inserted  In  (be 
contracts,  would  be  paid  direct  to  the  bank. 
On  August  15,  1006,  Hebert  secured  a  con- 
tract with  the  Louisiana  Western  Railroad 
Company.  In  tbld  contract  the  usual  clause 
for  payment  direct  to  the  bank  was  Inserted. 
Fifteen  days  thereafter,  on  August  81,  1006, 
Hebert  executed  the  Instrument  which  is 
pleaded  In  the  answer  as  having  transferred 
as  of  that  date  the  moneys  to  accrue  under 
snld  railroad  contract.  This  instrument  reads 
as  follows ; 

"State  of  Louisiana,  Parish  of  Calcasieu.  Be 
it  known,  that: 

"Whereas,  I,  Ignace  A.  Hebert,  a  resident  of 
the  parish  and  state  aforesaid,  am  indebted  unto 
the  Vlret  National  Bank  of  Lake  Charles  for 
moneys  advanced  to  enable  me  to  carrr  out  ^ 
certain  contract  with  the  Louisiana  Western 
Railroad  Company,  for  the  filling  in  of  the  Sa- 
bine Trestle,  and  for  the  balance  due  said  Bank 
on  the  purchase  price  of  a  Lldgerwood  Rai^d 
Unloader  and  Steam  Shovel,  which  said  Unload- 
er  and  Steam  Shovel  is  non  being  used  by  me 
in  tbe  woA  for  tbe  Loulsiaoa  Western  Railroad 
Compaoy,  In  tbe  sum  of  ten  thousand  dollars. 

"Now,  therefore,  in  order  to  secure  said  bank 
for  the  moneys  due  and  advanced  1^  It,  and  t* 
be  advanced  from  time  to  Ume  sa  may  be  i«- 
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qolted  In  the  peifoniiaace  of  said  woife,  I  do 

fapreby  authorize  and  request  the  said  Louisiana 
AVestern  Railroad  Company  to  pay  to  the  aaid 
Virst  National  Bank  of  Lake  Charles,  from 
time  to  time,  all  moneys  due  and  coming  to  me 
under  sEiid  contract  and  such  others  as  I  may 
enter  into  with  eaid  company  in  the  future,  un- 
til notice  from  said  bank  and  me.  and  until  the 
discharge  and  satisfaction  of  my  indebtedness  to 
aaid  bank." 

As  a  matter  of  fact,  the  only  debt  Hebert 
owed  the  bank  at  that  date  was  the  balance 
of  $6,000  due  on  the  notee  given  for  the  credit 
portion  of  the  purchase  price  of  the  steam 
shovel  and  of  the  onloader  mentioned  In  the 
said  Instrument,  whidi  notes  the  bank  bad 
acQulred. 

This  Instrumoit  was  duly  notifled  to  the 
railroad  company,  and,  In  accordance  with  It, 
the  railway  company  paid  the  moneys  In  ques- 
tion to  the  defendant  bank  from  time  to  time 
as  tb^  became  payable;  the  said  $4,747.3G 
being  the  final  payment,  and  the  whole  a^e- 
gating  $18,888.36. 

Although  the  clause  Inserted  In  the  railroad 
contract  for  the  payment  of  the  moneys  di- 
rect to  the  defendant  bank  was  not  pleaded, 
or  relied  upon,  in  the  answer,  defendant  seeks 
to  Inrtrice  its  aid  in  the  argument  This  can- 
not be  done,  because  said  clause  was  not 
pleaded,  and  ol)jectlon  was  duly  made  to  the 
reception  in  evidence  of  the  contract  contain- 
ing IL  Defendant,  nndw  the  pleadings,  must 
be  ctmfined  to  the  instrument  of  August  81st 
hereinabove  transcribed. 

We  do  not  understand  defendant  as  con- 
tending that  this  Instrument  created  a  pledge; 
but  that  it  operated  a  transfer ;  and  we  think 
it  did. 

"A  contractor  may,  even  before  he  has  com- 
menced the  woi*  called  for  by  his  contract, 
transfer  the  credit  which  will  accrue  to  him 
from  the  performance  of  the  work,  for,  as  soon 
as  the  contract  has  been  entered  into,  he  has  a 
<>onditional  credit  upon  the  person  for  whom  he 
is  to  do  the  work."  Baudry-Lacantlnerie  et 
Saignat,  De  la  Vente,  No.  760,  p.  690.  See, 
also.  Aubry  et  Bau.  Vente,  No.  350.  p.  420; 
GolUooaxd,  Tente,  vol  2,  No.  748. 

By  said  imtniment  Hebert  transferred  a 
proportion  of  this  credit  equal  to  his  then 
existing  debt  and  to  the  debt  which  be  might 
contract  thereaftw  for  advances  made  to 
him  to  enable  him  to  carry  out  his  said  con- 
tract with  the  railroad  company. 

The  said  Instrumrat  requires  the  railroad 
company  to  make  payment  direct  to  the  bank 
nntll  further  notice  from  the  bank.  Had  the 
debt  to  the  bank  been  due  at  tiie  date  of  dls 
instrument,  and  had  the  future  moneys  in 
question  been  tiien  payable  to  Hebert,  there 
could  be  no  question  but  that  the  credit  of 
Hebwt  against  the  railroad  company  would 
have  been  fully  and  completdy  transferred 
to  the  amount  spedfled: 

"It  will  not  be  disputed  that  a  written  order 
by  a  creditor,  addressed  to  his  debtor,  directing 
him  to  pay  to  a  third  person  a  debt  due  to  the 
former,  accompanied  by  due  notice  to  the  debt- 
or, would  comply  with  all  the  re<)uirementH  im- 
posed hy  OUT  Civil  Code  (articles  2642  to  2651) 


for  the  valid  giving  of  title,  delivery,  and  com- 
plete assignment  of  the  credit  or  incorporeal 
right  referred  to  In  the  order."  Gordon  &  Go- 
milla  V.  MUchler.  34  La.  Ann.  004-OOa 

The  fact  that  the  debt  to  the  bank  which 
formed  the  consideration  of  the  transfer  was 
In  no  part  mature,  and  was  in  part  not  yet 
In  existence,  can  make  no  difference;  There 
Is  nothing  to  stand  in  the  way  of  the  validity 
of  an  agreement  by  which  a  debtor  transfers 
to  his  creditor  a  credit  which  Is  to  mature  at 
some  future  time,  in  satisfaction  of  a  debt 
not  yet  mature,  or  even  not  yet  in  existence, 
but  which  will  be  mature,  or  be  In  existence 
and  payable,  by  the  time  titie  transferred  cred- 
it itself  matures  and  Is  payable.  In  sncdi  a 
case  the  agreement  goes  Into  Immediate  op- 
eration for  that  part  of  the  debt  already  ex- 
isting, and  It  goes  Into  operation  for  that 
part  of  the  debt  to  be  thereafter  created  as 
the  latter  debt  springs  into  existence.  A. 
agrees  to  advance  to  B.  certain  moneys,  and  B. 
agrees  that,  as  the  moneys  are  advanced,  a 
like  amount  of  a  credit  which  he  (B.)  has 
against  G.  is  to  be  considered  as  transferred 
to  A.,  and  C.  la  duly  notified  of  this  arrange- 
ment, and  accedes  to  It  We  can  discover  no 
legal  obstacle  to  the  perfect  validity  of  such 
an  arrangement;  and  such  was  the  teaoi  and 
effect  of  the  agreement  evidenced  by  ttae  said 
Instrument 

To  the  extent  that  tlie  consideration  of  the 
transfer  was  the  debt  of  $6,000  already  ex- 
isting at  the  date  of  said  instrument,  the 
transfer  was  a  giving  in  payment  To  the 
ext^t  that  its  consideration  was  the  advan- 
ces thereafter  to  be  made,  It  was  In  the  na- 
ture of  a  sale.  This  was  so  because  the  trans- 
fer was  made  in  anticipation  of  the  advance ; 
80  that  no  time  conld  Intervene  between  the 
advance  and  the  transfer  in  satisfaction,  or 
consideration  of  it  The  sale  was  condition- 
al. This  was  so  because  the  credit  was  con- 
ditional, and  because  the  bank  did  not  accept 
It  such  as  it  was,  good  or  bad,  in  final  sat- 
isfaction, but  accepted  it  subject  to  the  con- 
dition of  its  proving  to  be  good.  This  condi- 
tion is  not  expressed,  but  necessarily  results 
from  the  sltuatiou  as  a  wbole. 

To  the  extent  that  the  transfer  was  a  giv- 
ing in  paymrat — that  Is  to  say,  to  the  extent 
that  the  already  existing  debt  of  $6,000  was 
its  consideration — ^it  went  Into  effect  as  soon 
as  delivery  had  been  accomplish^  by  notifi- 
cation to  the  railroad  company.  To  Qie  ex- 
tent that  it  was  a  conditional  sale— that  Is  to 
say,  to  the  extent  that  the  future  advances 
woe  its  oonsidraatioii— it  went  Into  effect  at 
tlie  date  the  advances  were  mad^  since  no- 
Uce  of  the  transfer  had  been  given  by  antld- 
patkm  to  the  railroad  company.  WiieUm 
these  advances  were  made  within  or  wltbont 
the  four  months  next  preceding  the  bankrupt- 
cy Is  immaterial,  since  the  transfers  of  whldi 
they  formed  the  consideratlim  were  not  pay- 
ments, but  were  In  the  nature  of  sales,  and, 
as  such,  were  not  amaiable  to  the  pndiibi- 
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tino  of  section  <Kk  of  tite  tuuakniptCT'  act 
Tht^  did  not  give  anr  preference  to  one  cred- 
itor over  another,  but  were  mere  transac- 
tions, in  due  course  of  burineas,  by  wtal^ 
Hebwt  transferred  to  the  defOidant  bank 
a  part  of  bis  credit  against  tbe  railroad  com- 
pany In  considaratiou  of  a  corresponding 
amount  paid  blm  cash  tbe  defraidant 
bank;  and  the  bank  tn  its  turn  accepted  the 
transfer,  subject  to  the  condition  of  the  cred- 
it prorlng  good. 

However,  the  said  taurtrument  does  not  pro* 
Tide  that  any  and  all  fntnre  advances  which 
the  dtfendant  bank  may  make  to  Hebert  are 
to  be  covered  by  a  transfer  of  a  correspond- 
ing amount  of  the  said  credit,  but  only  those 
particular  advances  made  with  special  refer- 
ence to  the  particular  contract  of  August  15, 
1906,  and  to  enable  Hebert  to  carry  out  said 
contract.  What  these  advances  were  the  rec- 
ord does  not  enable  us  to  ascertain.  By  what- 
ever amount  the  $15,888.30  received  by  the 
defendant  bank  may  occeed  tbe  $6,000  al- 
ready due  on  August  31,  1906,  and  tlie  ad- 
vances made  with  special  reference  to  the 
railroad  contract  of  August  15,  1006,  the  de- 
fendant bank  Is  not  entitled  to  preference 
over  the  other  creditors  of  Hebert ;  and  by 
the  amount  of  any  such  excess  the  delivery  of 
said  $4,747.36  to  the  defendant  bank  was 
preferential  and  voidable. 

The  burden  of  proof  was  on  the  defendant 
bank  to  establish  the  amount  of  said  advan- 
ces; but  we  think  that,  in  the  interest  of 
Justice,  the  case  should  be  remainded  to  af- 
ford an  o[^rtunlty  to  make  such  proof. 

The  thing  which  constituted  the  object  of 
0ie  said  transfer  was  not  the  future  moneys 
themselves  which  were  to  accrue  und»  the 
railroad  contract.  Had  the  transfer  been  of 
the  future  moneys  themselves,  there  could 
have  been  no  actual  delivery  until,  by  hav- 
ing been  earned,  these  future  moneys  had 
come  Into  existence  (for,  a  nonexlstlng  thing 
cannot  be  actually  delivered) ;  and,  as  a  con- 
sequence, the  effect  of  the  transfer  would  un- 
til then  have  been  confined  strictly  to  the  par- 
ties, and  the  rights  of  third  persons  would 
not  have  been  in  the  slightest  degree  affected. 
The  Code  so  expressly  provides.  Civ.  Code, 
art.  1922.  But  the  thing  which  constituted 
the  object  of  the  transfer  was  the  credit 
which  sprang  into  existence  the  moment  the 
contract  with  the  railroad  was  entered  into 
and  became  binding  on  the  railroad.  This 
credit  was  a  presently  existing  thing  which 
could  be  wdd  and  delivered.  It  was  a  distinct 
and  separate  thing  from  the  future  moneys, 
in  tbe  same  -way  that  the  hope  of  a  future 
crop  ia  a  distinct  and  separate  thing  from  the 
fntnre  crop  Itsdf,  and  tfther  may  form  tbe 
object  of  a  sale.  See  lAsecoo  v.  Qregory^  106 
La.  US,  32  Sooth.  966. 

Passing  to  the  plea  of  compensation,  or  set- 
off: If  this  $1,747.36  can  be  considered  as 
haTlnc  bom  d^oslted  in  the  bank  1^  Hebert 


to  be  held  for  him  by  the  bank  subject  to  his 
check,  in  such  way  that  the  bank  became  his 
-debtor  tax  the  amount,  and  was  thus  Us 
debtOT  at  the  time  of  the  bankruptcy— com- 
pen8ati<m,  or  set-off,  took  place  pro  tanto  be- 
tween that  debt  and  the  debt  of  Hebeit  to 
the  bank — and  tbeare  was  not  a  preferential 
transfer  of  money.  Bank  v.  Massey,  192  U. 
S.  138,  24  Sup.  Ct  199,  48  L.  Ed.  38a  But  If 
the  money  was  received  by  the  bank,  not  as  a 
deposit,  but  as  a  payment,  thwe  was  a  pref- 
wmtlal  transfer  of  prt^>erty.  Flrle  v.  Chica- 
go Title  &  Trust  Co.,  182  U.  S.  438,  21  Sup. 
Ct  906,  4S  U  Bd.  1171.  In  tbe  first  of  these 
two  cases  the  court  refers  to  the  second,  and 
distinguishes  It  as  we  have  here  done. 

For  contending  that  tbe  transfer  of  the 
money  was  by  way  of  deposit  and  not  by 
way  of  payment,  defendant  founds  Itself  upon 
the  fact  that  the  money  was  credited  to  He- 
bert's  bank  account,  and  that  this  was  done 
In  accordance  with  the  mode  in  which  the 
parties  had  beea  carrying  on  their  business 
theretofore. 

True,  the  $4,747.36  was  thus  credited  at 
the  time  it  was  received;  but  the  account 
was  simultaneously  debited  with  a  $4,800 
note  past  due  and  unpaid,  so  that,  the  enter- 
ing of  the  credit  aa  a  deposit  was  manifestly 
a  mere  matter  of  form,  and  the  amount  was 
at  no  time  on  deposit  subject  to  the  check  of 
Hebert  As  was  remarked  by  the  Supreme 
Court  of  the  United  States  In  Rector  v.  City 
Deposit  Bank,  200  U.  S.  405,  26  Sup.  Ct.  289, 
50  L.  Ed.  527,  a  somewhat  similar  case: 

"The  fonn  of  tbe  transaction  does  not  affect 

its  nature." 

The  reality  and  substance  of  the  matter  is 
that  tbls  money  was  not  deposited  at  all  by 
Hebert,  but  was  paid  by  the  railroad  com- 
pany under  Instructions  from  Hebert  In  "dis- 
charge and  satisfaction  of  my  indebtedness 
to  said  bank."  That  the  money  was  thus  re- 
ceived as  a  payment,  or  as  money  tberetofore 
transferred  to  the  defendant  bank,  and  not 
as  a  mere  deposit  subject  to  check,  Is  a  pat- 
ent fact;  Indeed,  is  testified  to  1^  the  casbler 
of  the  defendant  bank;  nay,  Is  averred  In  tbe 
answer,  and  argued  In  defendant's  brief. 

Tbe  Inconsistency  between  this  plea  of 
compensation,  or  set-off,  and  the  other  con- 
tention that  the  agreement  of  August  31, 
1006,  was  a  transfer,  has  not  escaped  our  at- 
tention, but  is  unimportant  from  the  view  we 
have  taken  of  the  case. 

It  is  therefore  ordered,  adjudged,  and  de* 
creed  that  the  Judgment  appealed  from  be 
set  aside  in  so  far  as  It  rejected  plaintiff's  de- 
mand for  the  $4,747it6  In  question  In  this 
suit,  and  that  this  case  be  remanded  for  fur- 
ther trial  In  accordance  with  the  views  ex- 
pressed in  this  opinion.  Defendant  to  pay 
the  costs  of  this  appeal;  the  costs  of  the  fur- 
ther trial  to  abide  the  result  of  the  further 
trial. 
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(120  La.) 
No.  17,782. 

STBEa  T.  LEOPOLD  WEIL  BLDO.  &  IMF. 
CO. 

(Snpreme  Coart  of  Louliiana.   April  11,  1910.) 

(Svllahug  ly  the  Court.) 

1.  Action  ({  1*)— Grounds  of  Acrioif. 

Whatever  may  be  the  purpose  of  an  Indi- 
Tidual  fai  the  adoption  of  a  particular  conise, 
If  neither  the  acta  done  nor  the  reaulta  ac- 
compliBhed  are  obnoxious  to  the  law,  they  can- 
not be  successfully  attacked  in  the  <»)urt8. 

[Ed.  Note.— For  other  cases,  aee  Action.  Cent 
Djg.  ig  1-9;  Dec.  Dig.  S  1.*] 

2.  PeBPETUITIES  (8  4*)  —  RlOHTi  OF  FOBCED 

Heirs— Exchange  of  Pbopebtt  by  Ances- 

TOB. 

A  citizen  may  legally  exchange  part,  or  the 
whole,  of  the  property  of  hia  estate  for  shares 
of  stock  in  a  corpovation  of  which  he  is  one  of 
the  organixeis;  and,  if  the  charter  imposes  do 
limitation  upon  the  power  of  the  corporation  to 
alienate  such  property,  and  imposes  upon  it  no 
obligation  to  hold,  or  administer,  the  same  for 
aaother,  or  to  deliver  It  to  another,  save  the 
obligation  which  it  owes  to  its  sbarehirfders, 
such  disposition  does  not  create  a  prohibited 
snbstitution  or  fidei  commissum,  of  which  a 
forced  heir,  who  receives  his  legitime  in  the 
stock  of  the  corporation,  can  complain,  even 
tbot^b  there  be  certain  provisions  in  the  char- 
ter which  render  it  more  difficult  than  would  or- 
dinarily be  the  case  for  him  to  dispose  of  such 
stock. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Dec.  Dig.  S  4.*] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Fred  D.  King,  Judge. 

Actlou  by  Mrs.  Clara  Well  Steeg  against 
the  Leopold  Well  Building  &  Improvement 
Company,  prosecuted  by  the  executor  and 
heirs  of  plaintiff  upon  her  death.  Judgment 
for  plaintiff,  and  certain  defendanta  appeaL 
Reversed  and  dismissed. 

Benjamin  Rice  Forman^  tar  aM>ellants. 
W.  S.  Parkerson,  f6r  appellee  Steeg.  John 
FrandB  Tobln  (John  Ctalltcm  Devereux,  of 
counsel),  for  appellee  Well.  W.  F.  Brewer, 
for  Caroline  Helneman. 

Statement  of  the  Ca8& 

MONROE,  J.  Leopold  Well  lived  In  New 
Orleans  with  Blena  M.  Weil,  his  wife  and 
partner  In  community,  by  whom  he  was 
blessed  with  seven  sons — Samuel,  Solomon, 
Isaac,  Jacob,  William,  Emanuel,  and  David — 
and  two  daughters — Clara  (now  wife  of  Aaron 
Bteefi;,  and  the  plaintiff  In  this  ease)  and 
Caroline  (now  wife  of  David  Helneman).  He 
also  accumulated  considerable  money,  the 
most  of  which  he  invested  in  real  estate  In 
this  city,  and  on  May  IQ,  1901,  being  then 
about  67  years  of  age,  be  and  his  seven  sons 
declared,  by  notarial  act,  that  they  constitut- 
ed themselves  a  corporation  for  the  puri>08es 
and  subject  to  Uie  conditions  set  forth  In  the 
act,  as  follows: 

"Article  1.  The  name  •  •  *  of  this  corpo- 
ration shall  be  the  Leopold  Well  Building  & 
Improvement  Company.    Its  domicile  shall  be 


in  the  city  of  New  Orieans,  •  •  •  and  it 
shall  have  •  •  •  existence  for  99  years. 
•  •  •  It  may  have,  hold,  purchase,  sell,  con- 
vey, le&se,  rent,  pledge,  or  mortgage  property, 
personal,  movable,  and  immovable,  sue  and  be 
sued,  and  may  have  a  corporate  seal. 

"Art.  2.  The  objects  and  nnrposes  for  which 
this  corporation  is  organised  and  the  nature  of 
the  business  to  be  carried  on  by  It  are  declared 
to  be:  To  purchase,  own,  and  improve  real 
estate:  to  build,  erect,  sell,  or  lease  nouses  and 
lands  for  dwellinj;s  and  other  purposes;  to  pur- 
chase, drain,  redaim,  and  improve  lands  and 
to  build  thereon  and  to  render  the  name  saitS' 
ble  for  agricultural  and  reBidential  purposes; 
and,  ^nenilly,  to  en^^e  in  such  business  as 
may  be  necessary  or  incidental  to  the  purposes 
herein  set  forth,  and  to  do  all  and  everything 
pertaining  to.  or  in  any  way  connected  with, 
the  purposes  herein  declared,  including  the  pow- 
er to  borrow  money  and  secure  the  same  by 
mortgage  or  pledge  on  any  of  the  property  here- 
under aoqulied,  and  to  issue  bonds  or  notes 
therefor." 

Article  3  declares  that  the  capital  stock 
shall  be  $500,0(X>,  divided  into  shares  of  $100 
each,  to  be  fully  paid  for,  when  subscribed, 
in  cash,  services,  or  property.  It  further 
declares  that  the  corporation  may  commence 
business  when  $100,000  of  the  stoclc  shall 
have  been  subscribed;  and  farther,  as  foU 
lows: 

"Whenever  any  shareholder  shall  wish  to  seU 
his  shares  of  stock,  •  •  •  the  other  share- 
holders shall  have  the  privilege  of  buying,  in 
proportion  to  the  shares  owned  by  uiem,  at 
the  price  bona  fide  offered  therefor,  in  writing, 
by  an  outsider  and  submitted  to  the  board  of  di- 
rectors ;  and.  if  no  price  is  offered  by  ao  out- 
sider, then  the  remaining  shareholden  shall 
have  the  privilege  of  buying  the  diar»  at  the 
book  value  thereof  with  such  allowance,  if  the 
cx>rporation  is  earning  a  dividend,  added  thereto, 
and  for  the  good  will  of  the  tmsinesB,  as  the 
average  net  earning  capadty  of  the  sto^  for 
the  years  preceding  the  sale,  shall  fairly  entitle 
it  to."  ■ 

Article  4  vests  the  powers  of  the  corpora- 
tion In  a  board  of  five  directors,  who  are  re- 
quired to  be  stockholders,  and  names  Leo- 
pold, Samuel,  Jacob,  Emanu^  and  Solomon 
Well  as  the  members  to  constitute  the  first 
board  and  to  hold  office  until  the  last  Mon- 
day In  May,  1905,  upon  which  date  and  an- 
nually thereafter  directors  are  to  be  elected. 
The  article  also  provides  for  the  election  by 
the  directors  of  a  president,  vice  president, 
and  secretary-treasurer,' and  the  appointment 
and  employment  of  other  officers  and  agents; 
and  It  names  Leopold  Weil  as  the  first  presi- 
dent, Jacob,  vice  president,  and  Emanuel, 
secretary-tr^surer.  It  also  provides  that  the 
board  shall  appoint  one  of  its  members  gen- 
eral manager,  with  power  to  act  upon  condi- 
tions to  be  imposed  by  the  board. 

Article  6  provides  a  method  of  liquidating 
the  corporation  at  the  eviration  of  the  char- 
ter, or  upon  its  dissolution  prior  to  that  time. 

"Art.  7.  No  action  sbxAholders  at  any 
meeting  shall  be  valid  or  binding  nnless  stock- 
holders representing  a  majority  of  all  the  stock 
ehall  be  present  or  represented  by  proxy,  and  it 
shall  require  a  vote  of  at  least  three-fourths  of 
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the  stock  80  pTMent  or  .represented  to  elect  di- 
rectors, or  to  amend  the  curter,  or  to  dissolTe 
the  coiporation,  or  to  do  any  other  act  at  a 
stocUtoldeis'  meeting." 

Ttw  charter  was  signed  Leopold  Well 
u  a  sabscriber  for  1,383  ahares  of  stock  and 
by  his  seven  sons  as  Babscrlbers,  eadi  tor  one 
ahare,  for  which  they  paid  In  cash  or  other- 
wlB&  Two  months  later  (on  Jolf  29,  IKH) 
Leiqiwld  Weil  sold  and  transfmed  to  the  cox^ 
poratlon  his  real  estate  In  New  Orleans  for 
the  agreed  price  of  fl42300,  represented  by 
1,428  shares  of  Its  (the  corporation's)  stock, 
and  thereafter,  on  Febmary  20, 1905,  he  died, 
learli^  a  wlU  wheret^  he  divided  his  estate 
equally  among  his  cdiildren,  subj^ect  to  the 
Dsnfroct  of  their  mother.  The  will  was  ad- 
mitted to  probate  on  the  petition  of  the  ex- 
ecutors (Samnel  and  Jacob  Weil),  and  an  In- 
ventory was  made,  showing  assets  to  the 
amonnt  of  $239,424.10,  of  ^Idi  there  wne 
l^ie  shares  of  stock  in  the  defendant  com- 
pany, appraised  at  $1S2,S00.  Thereafter  the 
executors  filed  an  accoant,  showing  the  net 
Tsloe  of  the  estate,  after  deductlDg  $16,- 
492.02  of  liabilities,  to  be  $222,932.08,  of 
which  one  half  ($111,466.04)  went  to  the  wid- 
ow and  the  other  half  to  the  heirs,  subject 
to  the  usufruct  of  the  widow.  The  executors 
then  filed  a  petition  praying  that  the  widow 
and  heirs  be  put  In  possession,  and  they  dis- 
charged, and  there  was  Judgment  accordingly 
on  February  27,  1907.  On  March  19th  fol- 
lowing Mrs.  (widow)  Well,  by  notarial  act, 
donated  to  her  nine  children  each  50  shares 
of  the  stock  of  the  defendant  company,  and 
Apressly  exempted  the  same  from  collation. 
Mrs.  Steeg  (plalnUff  herein)  on  May  20tb  ap- 
pointed ber  husband  her  agent  to  represeut 
her  In  all  matters  relating  to  the  stock  so  re- 
ceived by  her,  and  during  the  same  month, 
and  In  May,  1908,  he  attended  meetings  of 
the  stockholders  of  the  defendant  ctnnpany 
and  voted  said  stock. 

Mrs.  Weil  died  on  October  19, 1908,  and  her 
miccesslon  was  opened  some  10  days  later. 
An  inventory  taken  on  Noveml)er  30th  showed 
assets  to  th'e  value  of  $23,370.48,  of  which 
$13,720  was  represented  by  stock  In  the  de- 
fendant company.  The  Inventory  was  not 
filed  in  court  until  January  4,  1909,  when  It 
was  ordered  to  be  approved  and  homologated. 
In  the  meanwhile,  on  December  24, 1908,  Mrs. 
Steeg,  authorized  by  her  husband,  Instituted 
'this  suit,  the  prayer  of  the  petition  (and 
amended  petition)  in  which,  after  asking  that 
the  defendant  company  and  plaintiff's  coheirs 
individually  be  cited,  further  asks  that  there 
be  Judgment — 

"decreeing  the  said  Leopold  Well  Bnllding  & 
Improvnneot  Company  to  be  an  llle^l  organiza- 
tion,  a  tnut,  a  prohibited  subetitutioD,  and  a 
fidei  eonunissiuD,  absolutely  auU,  void,  and  of  no 
effect,  and  decreeing  your  petitioner  and  her  co- 
bdrs,  hereinabove  named,  to  be  the  owners,  in 
Indivislon,  of  all  the  projierty  hereinabove  de- 
scribed ;  and  petitioner  prays  that  experts  be 
i4>poioted  to  determine  whether  or  not  the  prop- 
er^ can  be  divided  in  kind ;  that  an  Inventory 
be  taken  by  William  Renandln,  assisted  by  ap- 
yiaisen,  and  that  the  said  •  •   •  prepsrO 


be  sold  at  public  auction  by  William  Kemashan, 
auctioneer,  after  due  and  legal  advertisements, 
in  accordance  with  law ;  that  the  eaid  auction- 
eer be  authorised  to  sign  and  execute  the  neees- 
saiy  acts  of  sale ;  *  *  *  and  that  all  the 
parties  beielnabove  named  be  referred  to  Wil- 
liam Renandln,  notary  puUic,  for  the  purpose 
of  effecting  a  partition  of  the  proceeds  of  the 
same." 

An  order  appointing  experts  to  determine 
whether  the  property  (being  the  real  estate 
standing  In  the  name  of  the  defendant  com- 
pany) is  divisible  In  kind,  and  for  an  Inven- 
tory and  appraisement  appears  to  have  been 
made  on  the  filing  of  the  petition  and  ex 
parte,  and  thereafter  David  Well  and  Caro- 
line Well  (wife  of  A.  D.  Heinanan)  answered 
piactically  concurring  In  the  averments  and 
prayer  of  the  petition. 

The  corporation  and  the  other  h^rs  except- 
ed: (1)  That  the  corporation  alone  is  the 
proper  party  to  stand  in  Judgment  In  an  ae> 
tion  to  annul  Its  charter,  and  that,  until  the 
charter  is  annulled,  no  action  lies  to  parti- 
tion the  corporate  property  among  its  stock- 
holders; (^  that  plaintiffs  have  no  capacity 
to  stand  In  Ju^mient  in  a  suit  to  annul  the 
charter  of  the  company,  the  Attorney  Gener- 
al alone  being  authorized  to  that  effect;  (3) 
that  the  petition  disclraes  no  cause  of  ac- 
tion, neither  the  charter  of  the  corporation 
nor  the  sale  by  Leopold  Weil  dlscloBlng  any 
substitution  or  fldei  commissum;  (4)  that 
plaintiff  Is  estopped  by  having  signed  the  In- 
ventory in  the  succession  of  Leopold  Well. 
In  which  the  corporation  here  attacked  is  rec- 
(«nl»d,  and  by  having  received  60  shares  of 
the  stock  of  said  corporation  from  her  moth- 
er, and  voted  tue  same  through  her  husband. 

The  exceptions  thus  filed  were  referred  to 
the  merits,  save  that  In  which  it  is  said  that 
the  Attorney  General  alone  can  bring  a  suit 
such  as  this,  which  was  overruled.  And  the 
defendants  last  motioned  then  answered,  ad- 
mitting the  establishment  of  the  corporation, 
affirming  ite  validity,  and  reiterating  tho 
matters  of  defense  set  up  in  the  exceptions. 

On  the  trial.  In  addition  to  the  facts  which 
have  been  steted,  it  was  shown  that  at  the 
time  of  the  estebllshmeot  of  the  corpora- 
tion Leopold  Weil  owned  other  property 
(such  as  stodks,  bonds,  notes,  cash,  ete.)  be- 
sides the  real  estate  in  question ;  that,  after 
his  death,  bis  son,  Jacob,  became  president 
of  the  corporation,  Samuel,  vice  president, 
Emanuel,  secretary-treasurer,  and  Solomon, 
general  manager;  that  the  total  amount 
paid  them  as  salaries  has  be^  $4,000  a 
year;  that  the  total  net  Income  of  the  com- 
pany for  the  years  1905,  1906,  1907,  and 
190S  was  $S2,03a70;  that  no  dividends 
were  declared,  but  that  the  profits  or  In- 
come had  been  reinvested  In  real  estate. 
Samuel,  Jacob,  Solomon,  and  Emanuel  Well 
were  examined  by  plaintiff  (as  upon  cross- 
examination,  under  the  act  of  1908)  upon 
the  question  whether  It  was  not  the  purpose 
of  their  father  to  tie  up  the  real  estate  turn- 
ed over  by  him  to  tfw  ocHnpaii7  and  ttie  rev- 
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enoes  fhenftoiu  dniliis  the  life  of  the  aaor 
poDj-,  and  one  or  two  them  testified  that 
his  Idea  was  not  to  dedare  diTtdenda  "that 
the  sntplna  ahonld  always  go  towards  bnylng 
realty,  and,  of  coarse^  the  atockholdlngs 
would  Increase  the  value  of  the  stock."  The 
testimony  ls>  however,  not  <to  our  minds) 
concluslTe  to  the  effect  that  he  «i]>ected  his 
heirs  to  hold  the  property  for  98  years  with- 
out using  or  cojoyli^  it,  and  then  to  torn  It 
over  to  their  sncoeasors;  sncfa  expectation 
being  ineonalstent  with  the  power  conferred 
by  the  charter  of  the  compauy.  The  Judge 
of  the  district  conrt,  howevw,  reached  the 
condnslon  that  plaintiff  was  oitltled  to  the 
judgment  prayed  for,  and  he  acoordli^ly 
decreed  the  dlssolntlon  or  nonezlstaice  ot 
the  corporation,  recognized  the  Well  heirs 
(who  are  Uie  only  stodcholders)  as  the  own- 
ers of  the  pr(4)erty  standing  In  its  name,  and 
ordored  that  said  property  he  sold  to  effect 
a  partition,  and  that  the  parties  be  referred 
to  a  notary  to  consummate  the  same.  The 
corporation  and  the  other  defendants,  save 
David  Well,  Mrs.  Helneman,  and  the  execu- 
tor and  htfrs  of  Mrs.  Steeg  (who  were  made 
parties  plaintiff  In  consecjuenoe  of  her  death) 
have  appealed. 

Opinion, 

The  propoaltlons  upon  which  plaintiff  re- 
lies, as  stated  In  the  petition,  are  substan- 
tially aa  follows: 

That  hecfpoia.  Well  turned  over  all  the 
property  whtCh  had  been  acquired  In  com- 
munity to  the  Leopold  Well  Building  &  Im- 
provement Oompany  (hereafter  called  the 
cunpany)  in  exdiange  for  certain  shares  of 
the  cai^tal  stock  of  the  company  which  had 
been  organised  solely  for  the  purposes  of 
taking  over  and  holding  t^e  same  and  of  ae- 
qulrlng  other  property  with  the  revenues 
thweof,  and  that,  after  his  death,  the  cran- 
pany,  sol^  with  said  revenues,  acquired 
other  real  estate,  though  no  property  oS  that 
description  was  found  in  the  estates  of  the 
decedent  or  his  widow. 

That  said  company  "nevw  had  any  legal 
ttdstenc^  in  so  tar  as  it  attempts  to  hold 
the  property  of  said  estates." 

"Hat  the  same  is  Inconsistent  with  the  Con- 
stitution and  laws  of  the  state  of  Louisiana,  in 
that  it  was  incorporated  with  the  intention  of 
avoiding  the  inheritance  laws  and  with  the 
manifest  purpose  of  holding  satd  property  In 
perpetuity,  in  trust,  to  prevent  a  partition  there- 
of among  the  heiis,  and  to  keep  the  same  oat  of 
commerce.  That,  for  the  reasons  above  set 
forth,  the  said  corporation  la  a  trust,  a  prohib- 
ited aabstitntioD,  and  a  fidei  commissum,  utter- 
ly nail,  void,  and  of  no  effect.  That,  by  rea- 
son of  the  fact  that  the  said  ♦  •  ♦  company 
is  a  prohibited  substitution,  •  •  •  and  that 
It  never  bad  any  legal  existence,  all  of  the  titles 
of  the  real  estate  held  by  it,  aa  hereinbefore  set 
forth,  are  in  truth  and  reality  the  property  of 
the  estates  of  the  said  Leopold  Weil  and  the 
said  Biena  M.  Weil,  and  is  now  owned,  in  indi- 
vision,  lubject  to  the  laws  of  this  state,  by  peti- 
tioner and  ber  coheirs.  •  *  •  That  said  real 
estate,  though  listed  by  said  company  at  less 
than  $250,000,  is  *  •  •  worth  in  excess  of 
$400,000:   Petitioner  aUflgn  tbat^  by  reason  of 


the  waiA  lUenl  corporation  holding  the  said 
property  of  the  estates  of  her  said  father  and 
mother,  she  has  no  voice  In  the  control  and 
management  thereof,  can  derive  no  benefit  there- 
from, and  is  conq;>elled.  In  defiance  oi  tlie  law 
of  the  statei  and  against  her  will,  to  hold  the 
same  in  indlvislcm  with  her  coheirs,  lhat  she 
is  DDwilling  go  to  hold  it,  and  desires  a  partition 
thereof,  and  of  any  and  all  other  property,  real 
or  personal,  which  may  belong  to  ssid  estates. 
Wherefore,  tbo  premises  oonndered,  petitioner 
prays,"  etc 

As  the  Inventory  of  Le<^ld  Well's  suc- 
cession showed  assets  to  the  value  of  $230,- 
424.10,  of  which  but  $152,500  consisted  of 
stock  In  the  company,  and  as  the  Inventory 
in  Mrs.  Well's  succession  showed  assets  to 
the  value  of  $23,370.48,  of  which  but  $13,- 
720  omsisted  of  such  stoc^,  it  is  evldmt  that 
all  the  property  of  the  community  was  not 
put  into  the  company. 

Considering  carefully  the  other  allegations 
of  plaintiffs  petition,  we  find  that  the  ex- 
istence of  the  company  is  not  attacked  be- 
cause of  the  nonobservance  of  any  statutory 
requirement  for  its  establishment,  or  be- 
cause Its  declared  purpose  is  to  buy,  own. 
Improve,  and  sell  real  estate  as  ccmtradls- 
tingulshed  from  other  property. 

Stripped  of  matters  of  amplification,  the 
grounds  of  attack  are  that  the  company  was 
formed  for  the  purpose  ot  avoiding  the  in- 
heritance laws  by  the  establishment  of  a 
trust  which  will  hold  the  property  acquired 
from  Leopold  Well  In  perjwtulty,  ke^  It  out 
of  commerce,  and  prevent  Its  partition 
among  bis  heirs,  and  that  the  creation  of  a 
company  for  such  a  purpose  and  the  con- 
veyance to  It  of  the  property  in  question 
amounts  to  a  prohibited  substitution  and 
fldel  commissum,  and  hence  that  the  whole 
scheme  is  Illegal  and  void. 

It  Is,  however,  an  essential  requisite  to  a 
prohibited  substitution  that  the  property  con- 
veyed to  the  first  recipient  shall  be  held  by 
him  without  the  capacity  to  alienate  It,  and 
thus  be  tied  up  In  his  hands  during  his  life, 
and  that  the  ultimate  beneficiary,  to  whom 
it  is  to  be  delivered  by  the  first  reclpl^t,  is 
to  come  Into  the  enjoyment  of  it  only  upon 
the  death  of  such  first  recipient  The  fidel 
commlssimi  differs  from  the  prohibited  sub- 
stitution, in  that  in  such  case  the  chai^ 
imposed  upon  the  first  recipient  is  to  be  exe- 
cuted during  his  life,  and  he  holds  and  ad- 
ministers the  property  as  trustee  for  the 
beneficiary,  in  whom  alone  the  title  vests. 
Beaulleu  v.  Ternolr,  5  La,  Ann.  480;  Suc- 
cession of  Mlchou,  30  La.  Ann.  218 ;  In  re 
Blllis*  Will.  122  La.  Ann.  543,  644,  47  South. 
884. 

In  the  Instant  case  a  corporation  was  cre- 
ated, the  object  and  purposes  of  which,  as 
declared  In  its  charter,  are  "to  purchase, 
own.  Improve,  and  sell  real  estate;  to  bnlld, 
erect,  s^,  or  rent,  or  lease,  houses  and 
lands ;  *  *  *  to  pnrdiase,  drain,  reclaim, 
and  Improve  lands,  and  to  build  thereon,  and 
to  render  the  same  suitable  for  agricultural 
or  residential  purposes;  and.  geaiMmlly,  to 
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engage  In  socb  bnitiness  as  may  be  necessary 
or  iDCldental  to  the  purposes  berein  set 
titrth."  Being  purely  a  creatare  of  tbe  law, 
and  baring  no  existence  beyond  tbe-  law  of 
its  creation,  tbe  company  cannot  In  tbe  na- 
ture of  tbings  bare  any  purpose  otber  tban 
tbose  declared  in  tbat  law;  and,  whilst  Its 
policy,  as  controlled  by  tbe  nataral  persons 
who  bare  administered  Its  affairs,  seems, 
thna  far,  to  bare  been  ratber  to  bny  real  es- 
tate tban  to  sell  it,  and  to  retnrest  its  profits, 
ratber  tban  distribute  tbem  among  tbe  share- 
bolders,  tbat  fact,  we  imagine,  is  apart  from 
tbe  Question  under  consideration,  since  tbe 
company  cannot  be  btid  on  tbat  account  to 
hare  been  created  for  tbe  purpose  of  tying 
up  Leopold  Well's  estate  any  more  tban 
could  a  bank.  In  tbe  stock  of  which  be  may 
have  Invested  other  funds,  should  tbe  di- 
rectors conclude  to  accumulate  a  surplus 
ratber  than  de<dare  dlrldoids.  Moreover, 
tbongb  Leopold  Well  (and  tbe  other  incorpo- 
rators as  well)  may  have  been  inspired  by 
tbe  motive  wblcb  plaintiff  ascribes  to  them, 
no  limitation  or  obligations  were,  or  could 
have  been,  Imposed  upon  tbe  corporation, 
save  those  which  are  contained  In  the  char- 
ter, and,  as  the  charter  contains  none  which 
would  prevent  It  from  alienating  the  prop- 
erty acquired  from  Leopold  Well  or  which 
require  it  to  ^administer  tbat  property  for 
tbe  benefit  of,  or  to  turn  It  over  to,  any  one, 
Rave  tbose  who,  as  stockholders  administer- 
ing tbe  corporation,  are  already  in  posses- 
Bion  of  It,  it  cannot  be  said  tbat  any  substitu- 
tion or  fldei  commlssum  bas  been  created 
within  the  meaning  of  the  law  prohibiting 
trusts  of  that  character,  tmless  we  should  be 
willing  to  go  further,  and  say  that  all  prop- 
erty  owned  by  corporatloDS  Is  held  in  trust 
wltbln  tbe  meaning  of  tbat  law.  In  which 
case  we  abould  be  obliged  to  read  out  of  tbe 
books  all  tbe  law  authorizing  the  establish- 
ment of  corporations.  It  is  said,  upon  tbe 
other  band,  tbat  tbe  maintenance  of  the  cor- 
poration and  of  the  disposition  of  property 
here  attacked  will  be  tantamount  to  the  re- 
peal of  tbe  law  regulating  tbe  derolation  of 
pn^ierty  by  Inheritance,  but  we  do  not  so  re- 
gard It  It  bas  always  been  the  law  here,  as 
It  bas  been  elsewhere,  tbat  a  citizen  may  ac- 
quire stock  in  a  corporation,  and  may  pay 
for  it  in  cash  or  in  property,  In  either  case 
exchanging  one  species  of  property  for  an- 
other  spedes,  which  be  prefers,  and  wbldi, 
like  tbat  with  which  he  parts,  will  In  the 
event  of  bis  death  pass  to  bis  heirs.  For- 
merly a  citizen  engaged  in  m^cantile  busi- 
ness necessarily  iriaced  bis  whole  fortune  at 
risk*  unless  be  became  a  partner  In  com- 
mendam,  in  which  event  he  was  denied  tbe 
privilege  of  handling  his  own  investment. 
More  tban  tliat,  by  tbe  express  terms  of  the 
law  (which  remains  nnr^>raled),  be  was  au- 
thorized to  stipulate  In  a  contract  of  partner- 
staip  tbat  the  relation  should  continue  be- 
tween bis  b^rs  and  bis  surviving  partner  or 
partners,  so  tbat,  not  only  was,  and  Is,  It  pos- 


sible for  tbe  inheritance  ot  an  heir  to  be 
subjected  to  the  control  of  others,  but  it  was, 
and  Is,  possible  for  him  to  incur  liability  be- 
yond tbe  value  of  bis  Inheritance  through  tbe 
acts  of  tbose  exercising  such  control.  Civ. 
Code,  art.  2882.  Of  course,  In  the  case  of  a 
major  heir,  tbe  dlfllcolty  may  be  readily  solv- 
ed by  his  renouncing  tbe  succession.  In  tbe 
case  of  a  minor  htir,  no  solution  seems  to 
suggest  Itself.  In  these  latter  days  (since 
the  passage  of  Act  No.  36,  of  1888),  if  one 
bas  the  whole  or  part  of  his  fortune  Invest- 
ed in  merchandise,  be  may  convert  his  mer- 
cantile boase  into  a  corporation,  and,  ex- 
changing his  men^umdise  for  shares  of  the 
corporate  stodt,  acquire  the  exemption  from 
further  liability  which  was  formerly  accord- 
ed only  to  tbe  partner  in  commendam,  with- 
out, at  the  same  time,  sacrificing  ihe  right  to 
conduct  tbe  business  in  wht<di  his  means  are 
thus  invested;  and  bis  heirs  may  Inherit 
bis  stock,  as  they  would  have  Inherited  his 
merchandise,  without  incurring  tbe  liability 
resulting  from  an  inherited  partnership,  and 
without  tbe  necessity  of  a  liquidation  of  the 
bui^ese.  It  Is,  however,  argued  by  the  learn- 
ed counsel  for  plaintiff  (in  ^ect)  that  the 
charts  of  tbe  d^endant  company,  r^arded 
as  a  contract  betweeai  tbe  Incorporators,  Is 
obnoxious  to  tbe  objections  stated  In  tbe  pe- 
tition by  reason  of  the  peculiar  iwovlslons 
r^nlating  tbe  alienation  of  Its  stock,  where- 
by (as  it  Is  said)  tbe  minority  are  derived  of 
the  right  to  either  enjoy  or  to  part  with  their 
prop^ty.  We  do  not,  however,  concur  in  tbe 
conclusion  reached  by  tbe  learned  counsel 
as  to  tbe  extent  of  tbe  deprivation  of  which 
the  plaintiff  com[dalns.  If  the  business  of 
the  corporation  Is  profitable,  and  tbe  with- 
holding of  tbe  profits  from  tbe  sharehold- 
ers is  unreasonable,  we  imagine  (though  the 
courts  are  rather  disinclined  to  interfere  In 
such  matters)  tbat  a  remedy  might  be  found. 
On  the  other  hand,  If  plaintiffs  desire  to  sell 
their  stock,  and  are  unable  to  obtain  a  bona 
fide  offer  In  writing  from  an  outsider,  as  a 
basis  for  their  call  of  the  option  which  tbe 
charter  gives  to  their  fellow  stockholders, 
tbey  have  tbe  right  to  demand  tbat  tbe  lat- 
tOT  take  tbe  stock  at  the  book  value,  and,  In 
default  of  their  so  doing,  plaintiffs  may  sell 
it  to  whom  tbey  please,  and  at  what  price 
tbey  please ;  and  by  "book  valnei"  we  under- 
stand, not  any  arbitrary  or  fictitious  value 
that  may  be  entered  on  the  books  of  the  com- 
pany, but  the  value  as  predicated  upon  the 
market  value  of  tbe  assets  of  the  company, 
after  deducting  its  liabilities.  It  may  be  con- 
ceded that  it  would  perhaps  be  more  difficult 
to  find  a  market  tor  the  stock  of  tbe  minority 
shareholders  in  tbe  defendant  company  tban 
for  some  other  stocks,  but  tbe  same  thing 
may  be  said  of  the  stodc  of  many  other  cor- 
tK>ratl<»is,  controlled  by  a  few  Individuals, 
and  tbe  same  difficulty  might  ex\at  If  tbe  mi- 
nority were  free  to  sell  to  whom  they  pleas- 
ed, without  first  offerli^  tbelr  sto(^  to  tbe 
majority.   B^ond  that,  as  we  nndmtaad 
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Um  sitnatloD,  fliere  are  practically  three 
l^alntifb  In  tills  case  who  cmutltata  the  eom- 
plalnlng  minority,  to  wit,  the  heirs  of  Mrs. 
Steeg  (who  are  the  tltelar  plalnturs).  Mrs. 
Helneman,  and  Itavld  WeO,  and  they  each 
own  one-ninth  <Mf  the  Bt0(^  or  a  total,  among 
the  three,  ot  <me-thlrd,  from  which  it  fcdlowa 
that  they  have  a  very  potent  voice  In  the  ad- 
ministration of  the  company's  affairs,  since 
under  article  7  of  the  charter  it  regoirea  at 
least  three-fonrths  of  the  stodc  to  elect  the 
directors,  or  to  do  any  other  act  at  a  sbxft- 
holders*  meeting.  In  conclusion  It  most  be 
rttuembered  that  the  tarter  proTlslons,  of 
which  plaintiffs  complala,  were  agreed  np<m 
by  the  Incorporators  of  ibe  company,  who 
were  sul  Juris,  were  dealing  with  their  own 
property,  and  who,  subject  to  those  provl- 
Blons,  converted  that  property  Into  the  stock 
of  the  company.  The  provistons  so  agreed 
npon  im^poae  the  same  obligations  upon  all 
the  stockholdws,  and,  though  somOTrhat  out 
of  the  ordinary,  are  by  no  means  unheard  of, 
and,  BO  far  as  we  can  see,  are  not  Intrinsical- 
ly Illegal ;  the  Illegality,  If  any  there  be,  con- 
sisting <a  the  (all^ecO  fact  that  th^  are  part 
of  a  gen«al  scheme  for  the  aocomf»llshment 
of  the  tU^^  purpose  to  tie  up  the  legitime 
of  the  forced  heirs  of  Leoirald  Well  and  his 
wife.  If,  however,  Lec^ld  Well  and  those 
of  his  heirs  ^o  participated  with  him  In  the 
framing  of  those  provisions  were  actuated 
by  such  purpose  the  means  adopted  by  them 
were,  and  ar^  wholly  inadequate  for  Its  ac- 
conqtllshment,  since  he  died  within  a  few 
months  theratfter.  leaving  his  oitire  estate 
under  the  control  oi  his  widow  and  heirs,  so 
that,  whilst  he  may  have  advised,  and  during 
his  life  may  have  enforced,  the  policy  of  buy- 
ing property  and  holding  it;  th^  were  left 
free^  at  his  death,  to  do  as  th^  pleased  In 
Uiat  respect.  On  the  other  hand,  the  only 
evidence  that  his  sdieme  was  devised  par- 
ticularly to  the  prejudice  of  the  cconplalnlng 
mlnwlty  is  to  be  found  In  the  fact  that  n<me 
of  them  are  office  of  the  defendant  com- 
pany, and  in  a  few  words  whldi  escaped  one 
of  the  witnesses,  frcon  whlCh  It  mlfl^t  be  In- 
ferred that  the  sons-ki-Iaw  are  not  altogeth- 
er acceptable  to  the  WeU  family.  So  far  as 
the  administration  of  the  company  Is  con- 
cerned, there  Is  no  comi^alnt,  the  salaries 
paid  the  officers  are  reasonable,  and  the  real 
estate,  whldi  was  put  Into  the  company  at  a 
valuation  of  $142300,  Is  alleged  In  the  peti- 
tion to  be  now  worth  In  excess  of  f400,000, 
aiul  some  $40,000  has  be«i  expmded  In  the 
purchase  of  other  property.  The  idea,  how- 
ever,  that,  because  the  life  of  the  company  is 
fixed  at  80  years,  the  majority  of  the  sbare- 


holders  would  contlnne  (even  If  they  were 
not  interfered  wltlO  during  tiielr  lives  to 
pursue  the  policy  of  buying  and  holding  and 
reinvesting  the  revalues  only  to  oontiBue  to 
buy  and  hold,  appears  to  us  to  attribute  to 
them  a  capacity  for  sacrlflclng  thons^vea 
for  the  beoeflt  of  posterity  which  oar  infor- 
mation does  not  warrant  us  in  assuming  that 
they  possess. 

We  have  abstained  from  the  cmisidwatloa 
of  several  questions  which  are  discussed  In 
the  briefs  of  the  connsrt  for  plaintiffs,  for 
the  reason  that  we  do  not  find  them  present- 
ed in  tbe  ideadlugs,  snd  the  bri^  them- 
selves confirm  us  In  Ute  view  that  th^  were 
not  Intended  to  be  so  presoited.  Thns,  Inttie 
original  brief,  after  having  recapitulated  the 
points  to  which  we  have  reared,  the  counsel 
says: 

"It  seems  to  the  writer  that  the  true  test,  th« 
«oIe  t€3t,  in  this  case,  is  inrolved  in  the  ques- 
tion: Could  Leopold  Weil  hy  tcill  have  tied  up 
hia  property  in  the  icay  in  which  it  it  tied  up 
here;  could  he  by  toill  have  prevented  a  par- 
tition of  the  real  estate  cmong  JMi  keUraf* 
(Italics  by  tlie  counsel.) 

And  the  conclusion  of  his  supplonental 
brief  reads  as  follows: 

"It  is  demonstrated,  therefore,  that  the  in- 
tention was  to  oi^anke  a  corporation  which 
would  take  and  hold  intact  this  estate,  and 
pass  it  on,  from  generation  to  generation,  to  be 
controlled  and  ordered  for  alt  time  exactly  as 
old  man  Weil  wished.  He  could  not  accomplish 
such  a  purpose  b;  will.  Can  such  an  attempt 
to  evade  the  law  be  sncceasful?  Can  he  estab- 
lish In  Louisiana  a  tenure  and  disposition  of 
property  unknown  to  Its  law,  indeed,  hostile  to, 
and  prohibited  by,  the  spirit  and  letter  of  her 
enactmoits  on  the  subject?" 

From  the  petltiw  itself,  and  fnnn  the  ar- 
gument in  Bui^ort  of  the  case  thereto  pre- 
sented,  our  concluakm  has  been  that  we  were 
called  on  to  decide  the  questions  whid  we 
have  considered,  and  none  other;  and,  for 
the  reasons  irtticb  have  beoi  given,  our  con- 
clusion upon  those  questions  is  that,  whatev- 
er may  have  beoa  tiie  purpose  of  Lec^ld 
Well  In  exdianglng  his  real  estate  for  diares 
of  stoclc  in  the  defendant  company,  neither 
the  course  pursued  by  him  nor  the  resulto  ac- 
complished are  obnoxious  to  tile  law  pro- 
hibiting substitutions  and  fldel  comrolssa; 
and  hence  tiiat  ^Intlffs  have  failed  to  make 
ont  thtir  case. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgmoit  appealed  from  be  an- 
nulled, avoided,  and  revwsed,  and  that  there 
now  be  Judgment  In  favor  of  the  defendants, 
rejecting  the  demands  of  the  plaintiffs,  and 
dismissing  this  suit  at  tiielr  cost  in  both 
courts. 
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No.  17,779. 

GliAOSTONE  BEAI/TT  CO.  T.  OUBBIBk 

(Su^eme  Court  of  Lontdana.  Ifaieh  28, 
lUhearing  Denied  April  25,  IdlO) 

fSvOabiM  by  BdUortal  ataff.) 

1.  Veicdob  akd  Pitschaseb  (I  176*)— Dm- 
ciERCT  iH  Tragi  Sold  —  Bbmidt  or  Pvb- 

OIEABn. 

The  risht  of  action  1^  a  purdiaaer  for  a 
lump  sum  of  a  certain  and  limUed  body  of  land 
actually  containing  3.85  acres,  but  saia  to  con- 
tain 10  acrea,  more  or  lesa,  ia  for  a  diminutioQ 
of  price,  under  Cir.  Code,  art  248^  and  not  for 
a  anpplement  of  area. 

•  [Ed.  Note.— ror  other  case*,  aee  Toidor  and 
Pnnrbaser,  Dee.  Dig.  f  176.*] 

2.  Vbsdob  and  Puschaseb  (!  176*)— Der- 
ciENcT  IN  Thact  Sold — Reuedt  or  Pub- 

CHABEB— DDCINUTIon  IN  PBICB. 

Defendant  Bold  from  a  certain  tract  for  a 
lanm  Bum  land  described  by  metes  and  bounds, 
■aid  to  contain  10  acres,  more  or  less,  but  as  a 
matter  of  fact  coutainiug  only  3.85  acres. 
Thereafter  he  sold  the  remainder  of  his  tract 
to  plaintiff  for  a  Inmp  price.  The  aale  waa  made 
by  boundaries  that  included  the  lot  previously 
sold ;  but  the  act  recited  that  it  was  made, 
"less  10  acres,  more  or  less,  sold  to"  the  first 
grantee.  The  tract,  less  the  10  acres,  was  said 
to  contain  240  acres ;  but  as  a  matter  of  fact 
it  and  the  lot  previously  sold  had  an  area  of 
235  acres.  Plaintiff  sued  for  a  diminution  of 
price,  under  Civ.  Code,  art.  2494,  providing  for 
an  action  for  diminution  of  price  where  the 
real  meaaure  comes  short  of  that  expressed  in 
the  contract  by  one-twentieth  part.  Held  that, 
as  the  grantee  on  the  first  deed  could  only  de- 
mand 3.85  acres,  the  shortage  in  the  land  actual- 
ly conveyed,  235.8  acres  less  the  8.85  acres  orig- 
inally sold,  ia  only  8.5  acres,  which  ia  less  than 
one-tweutieth  of  the  land  supposed  to  have  been 
soldj  so  that  nlalntiff  had  no  right  of  action  for 
dimmution  of  price. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  1 176.*] 

Appeal  from  First  Judldal  District  Court, 
Parish  of  Caddo;  T.  P.  Bell,  Judge. 

Action  by  the  Gladstoiie  Realty  Company 
against  A.  Carrie.  Prom  a  judgment  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

Hall  &  Jack,  for  appellant.  Alexander 
ft. Wilkinson,  for  appellee 

PROVOSTT,  J.  The  defendant,  Gnrrte, 
sold  to  P.  &  H.  Youree  a  lot  from  off  lila 
large  tract  of  land.  The  lot  was  sold  by 
metea  and  bonnds  for  a  lump  price.  It  was 
•aid  to  contain  10  acres,  more  or  less,  bat  as 
a  matter  of  fact  contained  only  SJ8S  acres. 
Eleven  montlui  later  the  defendant,  Cnrrte, 
sold  the  remainder  of  his  tract  of  land  to 
the  idataitlff  company  for  a  lump  price.  The 
sale  was  made  by  boundaries  that  Included 
the  lot  sold  to  P.  ft  H.  Touree;  bnt  ttie  act 
recited  Oiat  It  was  made  "less  ten  acres, 
more  or  less,  mid  to  P.  ft  H.  Tonr8&"  The 
tract,  less  the  10  acres,  was  said  to  contain 
240  acres.  As  a  matter  of  fact.  It  and  the 
P.  ft  H.  Tonree  lot  together  hare  an  area  of 
only  235.8  acres.   Plaintiff  brlnira  this  suit 


tar  a  diminution  of  price,  under  article 
2404,  ClT.  Code,  which  reads: 

"Art  2404.  In  all  cases,  whether  the  sale  be 
of  a  certain  and  limited  body,  or  of  distinct  and 
separate  objeeta,  whether  it  flfst  set  forth  the 
meaaure,  or  the  destination  of  the  object  fol- 
lowed by  its  measure,  the  expression  of  the 
measure  gives  no  room  to  any  supi^ement  of 
price,  In  »Tor  of  the  aeller,  for  the  overplus  of 
the  meaaure;  neither  can  the  purchaser  claim 
a  diminution  of  the  price  on  a  deficiency  of 
the  meaaure,  unless  the  real  measure  comes 
short  of  that  expressed  in  the  contract  by  one- 
twentieth  part,  i^rd  being  had  to  the  totality 
of  the  objects  aold ;  provided  there  be  no  stipu- 
lation to  the  contrary." 

One-twentieth  of  240  Is  12.  Take  10  acres 
for  the  Yourees  from  the  235.8,  and  the  land' 
la  short  14.2  acres  of  the  240  called  for  by 
the  deed — a  greater  shortage  by  2  acres  than 
one-twentieth.  On  the  other  band,  take  3.85 
for  the  Yourees,  and  the  shortage  Is  only  of 
8.06  acres,  or  4.95  acres  leas  than  one-tweii- 
Ueth. 

We  do  not  think  the  Yourees  could  de- 
mand of  plaintiff  more  than  3.85.  The  sale 
to  them,  like  that  to  plaintiff,  waa  "of  a  cer- 
tain and  limited  body"  for  a  lump  price,  and 
their  right  of  action  would  be  under  article 
2494,  supra,  for  a  diminution  of  price,  like 
that  of  plaintiff,  and  not  for  a  supplement  of 
area.  That  article  does  not  give  a  right  of 
action  for  a  supplement  of  area,  but  only 
for  a  diminution  of  price. 

The  learned  counsel  for  plaintiff  say,  how- 
ever, that  tiie  truth  of  the  matter  Is  that  the 
agreemmt  betwem  the  defendant;  Currie, 
and  the  Yourees,  wa»  to  cut  out  10  acres 
from  the  lai^er  tract,  and  that  the  surveyor. 
In  establishing  the  metes  and  bounds  accord- 
ing to  which  the  sale  was  made^  Intended  to 
include  within  them  that  nnmbw  of  acres, 
and  by  error  bicluded  mily  8.8B,  and  that 
the  action  of  the  Yourees  would  be  for  a 
correction  of  this  error,  and  would  be  as 
fully  maintainable  against  the  plaintiff  as 
against  the  vendor,  Gurrle,  himself,  because 
In  the  act  of  Bale  to  plaintiff  there  Is  the 
recital  that  what  was  sold  to  the  Yourees 
was  10  noes. 

The  answer  Is,  in  the  first  place,  that  the 
said  mistake  In  fixing  the  metes  and  bounds 
Is  neither  alleged  nor  proved;  and.  In  the 
second  place,  that  the  Yourees  could  not  be 
allowed  to  prove,  as  against  the  vendee  of 
their  Toidor  any  verbal  agreement  of  their 
vendor,  or  evm  any  written  agreement  not 
of  record.  Therefore  any  suit  brought  by 
them  against  the  plaintiff  company  woidd 
have  to  be  determined  by  the  application  of 
legal  principles  to  the  recorded  documents, 
and  the  result  of  so  doing  would  be  that 
the  only  action  accruing  to  them  would  be 
against  their  vendor  In  diminution  of  price, 
under  article  24d4,  supra. 

The  statement  in  the  deed  to  plaintiff  that 
the  Youree  deed  calls  for  10  acres  Is  of  no 


•Far  other  eaaM  bm  aama  tople  and  section  NUHBBR  In  Dec.  A  Am.  Dla.  UI7  to  date,  ft  RMwrtar  ladsxw 

Digitized  by  Google 


2S8 


S2  SOUTHERN  BOFOBTEB. 


0*. 


more  slgnlflcance  than  the  same  statement 
aa  contained  in  the  Tonree  deed  Itself.  The 
Youree  deed  was  not  tbereby'chaDged.  There 
was  no  intention  to  cliance  It  It  continned  to 
be  Jnst  what  it  was  before;  tiiat  is  to  say, 
"a  sale  of  a  certain  and  limited  body"  ft>r  a 
lump  price.  There  can  be  no  doubt  that  all 
parties  were  under  the  impression  that  10 
acres  were  contained  within  the  metes  and 
bounds  mentioned  in  It  Tbsy  were  mistaken 
In  that  resard.  That  is  all.  That  mistake 
cannot  be  construed  into  a  consent  tbat  the 
deed  should  be  amended  so  as  to  include 
land  outside  of  the  metes  and  bounds,  or 
that  the  Tourees  should  haTe  any  more  than 
their  deed  called  tor  on  the  face  of  the  rec- 
ord. And  on  the  face  of  the  record,  by  osh 
oration  of  the  legal  indnclples  applicable 
thereto,  the  deed  called  for  only  3.Ki  acxea. 
Judgment  afltoned. 

cm  La.) 
No.  18,151. 
STATE  T.  WHITE  et  al. 
(Supreme  Oourt  ot  LoniRiana.  April  2S,  lOlOi) 

(ByHahiu  by  the  Court.) 

FoBQBBT  ({  7*)  — Subjects  of  Fobobbt  — 

Tbadb  Ohkok— "Note." 

Since  the  enactment  of  Act  No.  228,  p.  345, 
of  1908,  trade  checks  redeemaMe  in  merdmndUe 
are  payable  on  demand  in  current  money  of  the 
United  Stat^  Hence  a  trade  check  in  the 
form  of  a  promlBBory  note  payable  to  bearer 
in  merdiandise,  If  not  an  oraer  for  money,  ia 
a  "note,"  within  the  purview  of  the  statute 
atcainflt  the  forger;  of  notes,  orders,  etc. 

[Ed.  Note.— For  other  oases,  see  Forgery, 
Cent  Dig.  §|  8-15;  Dec.  IHg.  I  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4830-4839.] 

Appeal  from  Twdfth  Judicial  District 
Court,  Parish  of  Temon;  Don  B.  So  Belle, 

Judge. 

Hugh  White  and  another  were  convicted  of 
forgery,  and  appeal  AflSrmed. 

W.  M.  Lyles,  for  appellants.  Walter  Onion, 
Atty.  Oen.,  and  James  O.  Palmar,  Dist  Atty. 
^  O.  Pleasant  of  counsel),  for  the  State. 

LAND,  J.  Tta  three  defendants  were  In- 
dicted for  forgery  and  uttering  aa  true  a 
cstain  obligation,  called  a  "trade  ducfe," 
for  the  payment  of  mon^,  being  toe  fl, 
drawn  on  Oulf  Lnmlwr  Oompany  in  ftiTor  of 
bearer,  and  puzportinc  to  be  signed  on  its 
face  by  W.  L.  Tranon,  and  to  be  indorsed  on 
its  reverse  side  by  the  letters  "A.  D.  AL" 

The  defendants  pl»ded  not  guilty,  and 
two  of  them,  having  been  convicted,  have  ap- 
pealed  from  the  smtence. 

There  was  no  motion  to  quash  tbe  indict- 
ment but  <m  the  trial  the  accused  requested 
the  court  to  dia^  that  tbe  instrument  re- 
femd  to  in  the  indictment  was  not  a  check 
or  order,  within  the  Intent  of  section  833  of 


the  Bevlsed  Statutes  of  1870.  The  "trade 
check"  reads  as  follows: 

"We  promise  to  pay  bearer  one  dollar,  two 
years  after  demand.  In  merchandise. 

"[Signed]   Gulf  lumber  Company, 

"By  W.  I*  VenKm." 

On  the  reverse  appear  the  letters  "A.  D. 
M." 

The  evidence  shows  that  said  letters  are 
tbe  initials  of  A.  D.  McGlelloo,  and  that  iM 
and  W.  L.  Vernon  were  officers  of  the  Oulf 
Lumber  Oompany. 

From  the  Indictment,  and  the  statement  of 
the  trial  Judge,  It  may  be  inferred  that  the 
instrument  in  question  is  in  effect  an  order 
Issued  by  the  company  on  itself.  The  judgb 
ruled  that  the  instrument  was  an  order  pay- 
able under  the  law  in  ca^,  and  came  with- 
in the  intent  of  section  833  of  Uie  Bevised 
StattttM  of  1870. 

Act  No.  228,  p.  345,  of  1908,  provides  that 
the  makers  of  checks,  tickets,  tokens,  or  oth- 
er devices  redeemaUe  In  wboie  or  In  part  In 
merchandise  shall  be  liable  <m  demand  in 
current  money  of  tbe  United  States.  Hence 
the  instrument,  read  in  the  light  of  the 
statute,  Is  a  perfect  promissory  note  payable 
to  bearer,  and,  wheth^  considered  as  a  note 
or  on  order,  is  ^thin  the  purview  of  section 
833  of  the  Bevlsed  Statutes  of  187a 

Judgment  affirmed. 

(126  La.) 
No.  17,619. 
MATTHEWS  v.  SLATTEBT. 
(Supreme  Oourt  of  Louisiana.  April  25,  1910.) 

(SvlUibua  hy  the  Oourt.) 

Libel  and  Slandeb  (i  140*)— Jactitation— 
Si^mm  OF  Title. 

^e  object  of  the  action  of  jactitation  is 
to  protect  possession  and  give  it  the  same  ad- 
vantage when  disturbed  by  slander  as  by  actual 
intrusion,  to  force  the  defamer  to  bring  suit, 
and  throw  the  burden  on  him  of  proving  what 
he  asserts.  Hence  the  action  cannot  be  main- 
tained an  intruder  who  unlawfully  enters 
upon  property  of  which  another  is  in  actual 
poesession,  under  claim  of  title,  unless  such 
intruder  be  allowed  to  remain  in  undisturbed 
possession  for  a  year.  And  the  rule  so  stated 
applies  to' a  person  claiming  title  from  the  Unit- 
ed States  under  an  inchoate  homestead  entry 
and  intruding  upon  land  in  the  actual  possession 
of  another  under  title,  or  odor  of  title,  emanat- 
ing from  a  sovereign  state. 

[Gd.  Note.— For  other  cases,  sae  libd  and 
Slander,  Cent  Dig.  H  S9ThW1;  Dec;  Dig.  i 
140.*] 

Ai^«al  from  the  First  Judicial  District 
Court,  Parish  of  Caddo;  T.  F.  Bell,  Judge. 

Action  by  W.  H.  Matthews  against  J.  B. 
Slattery.  Judgment  for  defendant^  and  plain- 
tiff  appeals.  Affirmed. 

Alexander  &  Wilkinson,  for  appellant. 
Pugh,  Thlgpen  &  Herold,  for  appellee. 


•For  othw  cam  bm  um*  topie  and  Motion  NUlf  BBR  Ui  Dfla  ft  Ajo.  Digs.  IWl  to  dat*.  A  Rworter  lBd««» 

Digitized  by  Google 


lUTTHBWB  T.  8LATTEBT. 


239 


Statement  of  the  Casei 

HONROB,  J.  PtatntUF  alleges  that  be  Is 
In  actoal  possession  of  the  B.  ^  of  S.  W.  ^, 
ot  section  7.  township  17  N..  range  13  W., 
under  a  hopaestead  &atcs  In  the  United  States 
Lend  Office,  of  date  September  13,  1908.  He 
complains  that  defendant  is  slandering  his 
title  and  has  damaged  him  thereby,  a&d  he 
prays  that  he  be  ordered  to  desist  from  so 
doing  and  condemned  to  pay  $200  and  costs. 

Defendant  filed  a  petition  to  remove  the 
case  to  Uie  United  States  Circuit  Court,  and 
then  filed  a  plea  of  lis  pendens,  and  then,  ap- 
parently abandoning  those  pleadings,  answer- 
ed, denying  that  plaintiff  has  evw  been  legal- 
ly in  posaesslMi  of  the  land  In  question,  and 
arerring  that  he,  defendant,  Is  now,  and  for 
20  years  has  been,  in  possession  thereof  as 
owner,  and  (since  the  death  of  his  wife)-  as 
owner  and  usufructuary. 

Thb  facts  are  as  stated  in  the  answer;  de- 
fendant having  been  in  actual  possession  of 
the  land  as  owner  (under  a  title  apparently 
emanating  originally  from  the  state  of  Louisi- 
ana) since  1887.  It  appears  that  on  S^tem- 
ber  16,  1906,  plaintiff  paid  to  the  United 
States  receiver  of  the  public  moneys  at  Nat- 
chitoches the  sum  of  $14.05,  which  was  re- 
ceived "in  connection  with  H'd  original  serial 
no.  0151,"  for  said  land,  at  $2.50  per  acre; 
that  on  September  19th  he  wrote  to  defend- 
ant that  he  had  made  a  homestead  entry  of 
the  land,  and  that,  nndwstanding  that  de- 
fendant had  been  for  some  years  claiming  to 
be  the  owner,  he  would  give  him  time  to  In- 
veetigate  the  matter;  that  on  November  3d, 
defendant  b^g  in  actual  possession  of  the 
land,  he  (plaintiff)  entered  thereon  and  put  up 
a  tent,  in  which  he  lived,  though  he  found 
the  land  Inclosed  by  a  fence,  -which  he  "sup- 
posed" was  def^danfs,  and  whid  he  cut  In 
order  to  get  in,  and  that  he  knew  that  de- 
fendant appeared  to  be  the  owner,  according 
to  the  parish  records,  which  had  been  examin- 
ed by  him.  Eleven  days  latw  (on  November 
14tb)  plaintiff  Instituted  this  suit,  and  some- 
what later  still  (on  February  23,  1909),  hav- 
ing been  prose<;uted  for  trespass  and  convict- 
ed,  he  -withdrew  from  the  land  "under  threats 
of  additional  criminal  prosecution,"  and  did 
not  pretend  to  be  occupying  It  when  this  case 
was  tried  In  the  district  court  At  some  time 
during  bis  stay  on  the  land  he  built  thereon  a 
email  house  and  bam  at  a  cost  of  perhaps 
$:iOO,  those  structures  having  been  erected 
within  the  same  Inclosure  where  defendant 
has  cabins  which  are  rented  to,  and  occupied 
by.  Us  tenants.  Upon  the  case  as  thus  pre- 
sented, there  was  Judgment  in  the  district 
court  in  favor  of  defwdant,  and  plaintiff  has 
aiqiealed. 

Opinion. 

The  object  of  Uie  action  of  Jactitation  (or ' 
eUnder  of  title)  Is  to  pnrtect  poncosion,  and 


"gtre  It  the  same  advantage  whoi  disturbed 
by  Blander  as  by  actual  intrusion,  to  force  the 
defamer  to  bring  salt,  and  throw  the  burden 
on  him  of  proving  what  he  usserts." 

Hence  the  action  cannot  be  maintained  by 
an  Intmdw,  who  unlawfully  enters  npon 
property  of  which  another  Is  In  actual  pos- 
seeeifni  onder  dalm  of  title,  unless  such  in- 
trader  Is  allowed  to  remain  In  undisturbed 
possession  for  a  year.  livlngstoi  v.  Heennan, 
9  Mart  (O.  S.)  714 ;  Dalton  v.  Wlcklitte,  35  La. 
Ann.  357;  Patterson  t.  Landrn,  112  La.  1074, 
30  South.  857;  Sooth  Louisiana  Land  Co.. 
Ltd.,  T.  RlggB  Oyprns  Co.,  119  La.  193,  43 
South.  1008.  In  contemplation  of  law,  plain- 
tiff was  not  in  possession  of  the  property  tu 
question  wheu  he  brought  this  suit,  for  (as 
has  been  satd  In  another  case)  **he  no  more 
acquired  such  possession  by  breaking  or 
opening  the  appellee's  fence  and  entering 
therein  than  he  "would  have  done  If  he  had 
first  slain  the  appellee,  and  had,  thereafter, 
maintained  himself  on  the  property,  In  de- 
fiance of  the  officers  of  the  law  and  by  force 
of  orms."  Darby's  Heirs,  v.  Emmer,  120  La. 
692,  45  South.  551;  State  ex  rel.  Honey 
Island  Land  &  Timber  Co.  v.  King,  110  La. 
962,  35  South.  181. 

As  to  Uie  laws  of  the  United  States  relat- 
ing to  the  pre-emption  of  government  land, 
the  Supreme  Court  of  the  United  States  has 
said: 

"The  right  to  make  a  settlement  has  to  be  ex- 
ercised on  uneettled  land;  to  make  Improve- 
ments  on  nounproved  land.  To  erect  a  dwell- 
ing house  did  not  mean  to  seize  another  man's 
dwelling.  It  had  reference  to  vacant  land,* 
and  it  would  have  shocked  the  moral  sense 
of  the  mvD  who  passed  those  laws  If  they  had 
supposed  that  they  had  extended  an  invitation 
to  the  pioaeer  population  to  acquire  inchoate 
rights  to  the  public  lands  by  trespass,  by  vio- 
lence, by  robbery,  by  acts  leading  to  homicides, 
and  other  crimes  of  less  moral  turpitude. 
*  *  •  It  follows  that  they  [the  enti^menj 
were  mere  naked  trespassers,  making  an  un- 
warranted intrusion  opoa  the  inclosure  of  an- 
other.*' Atherton  v.  Fowler.  96  U.  S.  513,  24 
L.  Ed.  782. 

The  act  of  Congress  of  February  25,  1885 
(Act  Feb.  25.  1885.  c.  149,  23  Stat  821  [U.  S, 
Comp.  St  1901,  p.  1524]).  makes  It  unlawful 
for  a  person  having  "no  claim  or  color  of  ti- 
tle, made  or  acquired  In  good  faltb,"  to  In- 
close the  public  lands  of  the  United  States, 
and  provides  a  summary  remedy  for  the  ejec- 
tion of  such  person,  but  the  ac^  by  Its  terms, 
applies  only  to  those  who  have  "no  claim  or 
color  of  title,  made  or  acquired  In  good 
faith,"  and  can  have  no  application  to  one 
who  has  been  in  possession  for  years  under  a 
title  emanating  from  a  sovereign  state.  Cam- 
eron V.  United  States,  148  U.  S.  301, 18  Sup. 
Ct  59S.  87  Lw  Ed.  459. 

The  judgment  appealed  firom  la  therefore  as. 
firmed. 
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(126  La.) 
No.  18.132. 
WILLIAMSON  T.  GftUAZ. 
<Supnine  Coart  of  LoaiBUUi&.   April  11,  1910. 
Rehearinr  Denied  Mar  9,  1910.) 

(SyOabua  hy  Editoriai  Staif.) 

DiTOBCE  ({  215*)— AuuoNT  Fendbhtb  Lite— 
Akoukt. 

At  the  inetitntion  of  an  action  asainst  a 

Iiasband  for  separatioa  from  bed  and  board, 
he  was  a  prosperous  florist  and  gardener,  having 
a  large  QUTsery  and  being  in  charge  of  50  or 
00  gardens.  The  commonity  of  acQufits  and 
gains  existed  between  him  and  his  wife.  Its 
property  consisted  of  $4,950  caeb  in  bault,  and 
of  the  plBDta  and  flowers  of  the  nursery;  the 
land  itmlf  being  the  separate  property  of  the 
husband,  ^e  husband's  income  appeared  to  be 
alwut  9*^0  per  month,  and  the  value  of  the 
plants  and  flowers  about  £3,500  and  of  the  real 
estate  about  ¥27,00a  Held,  that  the  wife,  who 
was  an  invalid,  was  entitled  to  $50  a  month 
alimony  pending  tlie  action. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §i  632-634;  Dec.  Dig.  I  216.*] 

Appeal  from  Civil  District  Court,  Parlsfa 
of  Orleans;  Walter  B.  SommervUle,  Jadge. 

Action  by  Mrs:  Elizabeth  WlUlamson 
against  Francois  Oruaz.  From  an  interlocu- 
tory Judgment  requiring  defendant  to  pay 
plaiutiS  alimony  pending  the  action,  defend- 
ant appeals;  plaintiff  answering  the  appeal 
and  praying  for  additional  relief.  Affirmed. 

P.  L.  Fourch7f  for  appellant  Edgar  M. 
Cahn,  for  appellee. 

PBOVOSTT,  J.  The  defendant  husband 
has  appealed  from  an  Interlocutory  Judgment 
condemning  blm  to  pay  the  plaintiff,  his  wife, 
$50  per  month  alimony  pending  her  present 
Bolt  against  him  for  separation  from  bed  and 
board.  The  wife  has  answered  the  appeal, 
and  prayed  that  the  Judgment  be  Increased  to 
$200,  the  amount  asked  for  In  the  lower 
court. 

At  the  time  of  the  Institution  of  this  suit, 
the  husband  was  a  prosperous  florist  and 
gardener.  His  nursery  occupied  one  entire 
square  and  part  of  another,  and  he  had 
charge  of  some  50  to  GO  gardens.  The  com- 
munity of  acquets  and  gains  existed  between 
him  and  his  wife.  Its  property  consisted,  as 
we  understand,  of  $4,950  cash  in  bank,  and 
of  the  plants  and  flowers  in  the  nursery; 
the  land  Itself  being  the  separate  property 
of  the  husband.  The  Inventory  usual  In  suits 
of  this  kind  has  not  been  made.  The  testi- 
mony touching  the  Income  of  the  husband, 
and  the  value  of  the  property  Is  little  better 
than  pure  guesswork.  Such  as  it  is,  It  ratl- 
mates  the  income  of  the  husband  at  about 
$400  per  month,  and  the  value  of  the  plants 
and  flowers  at  about  $3,500,  and  that  of  the 
real  estate  at  about  $27,000.  The  learned 
counsel  for  defendant  says  that  the  fact  Is, 
though  not  shown  by  the  record,  that  the 
Injunction  issued  in  the  present  suit,  by  which 
the  husband  has  been  prohibited  from  selling 


or  disposing  of  any  of  the  property,  not  ex- 
cepting the  plants  and  flowers  of  the  nursery, 
has  broken  up  the  husband's  business,  and 
that  he  has  now  no  revenue,  and  that  the  val- 
ue set  upon  the  property  is  rbUculoualy  ex- 
aggerated. 

One  thing  is  certain — the  wife  Is  an  Inva- 
lid and  must  have  a  maintenance  from  the 
husband  pending  this  suit.  The  attempt  of 
the  husband  to  show  that  she  has  a  business 
and  property  of  her  own  failed  utterly.  We 
should  like  to  be  able  to  Increase  the  Judg- 
ment; but  the  ground  we  would  have  to 
tread  on  for  doing  so  Is  too  uncertain. 

Jndgmait  affirmed. 


(126  La.) 
Ko^  17,831. 
DELSA  BATMOND. 
(Stipreine  Court  of  -Louisiana.   April  11,  1910L 
Rehearing  Denied  May  0,  1910.) 

(Syllahua  hy  the  Court.) 

DivoBCE  (S  124*)— Separation  feom  Bed  asd 

Board — ^Bvidknce — Sueticienct. 

The  plaintiff  in  this  case  was  granted  a 
separation  from  bed  and  board  from  her  hus- 
band by  the  district  court.  On  appeal  that 
judgment  is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §1  392-398;  Dec.  Dig.  S  124.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  Celia  Delsa  against  William  U 
Raymond.  Judgment  for  plaintiff,  and  de* 
fendant  appeals.  Affirmed. 

William  C  HcLeod,  for  appellant  John 
P.  Sullivan  and  Arthur  Landry,  for  aM>elle& 

Statement  of  the  Case. 

NICHOLLS.  J..  The  petition  of  the  plain- 
tiff alleges:  That  Bbe  had  been  married 
since  February.  1806L  That  at  the  time  of 
the  filing  of  suit  one  diild.  Issue  of  eald 
marriage,  namely,  Francis  Presley  Raymond, 
was  bom,  and  «lnce  the  filing  of  the  suit 
plaintiff  has  given  birth  to  a  second  dilld* 
namely,  Cdla  Delsa  Raymond.  That  f<n-  the 
first  month  of  her  marriage  she  and  her  hus- 
band went  hous^eeplng  on  Ullan  street.  In 
this  city,  and  that  thereafter  her  said  hus- 
band teok  her  to  the  home  of  his  mother* 
Mrs.  T.  Ifc  Raymond,  at  No.  7087  Elm  stree» 
In  this  fAtj,  and  that  whilst  there  her  bal^ 
was  bom. 

"That  she  and  her  said  husband  Kslded  with 
his  mother  and  fother  and  family  for  a  year  or 
more,  and  that  during  that  time  her  life  was 
made  miserable  by  the  cruel  and  inhuman 
treatment  of  lier  aaid  husliand  and  of  the  mem- 
bers of  his  family,  with,  his  knowledge  and 
consent,  and  that  her  life  was  made  a  torment 
and  a  burden  by  reason  of  the  outrages  per- 
petrated upon  her. 

"That  after  the  birth  of  h«-  said  child,  and 
against  her  wish,  and  contrary  to  the  advice 
of  the  attending  physldan,  the  said  child  was 
taken  from  her,  although  she  was  fully  capable 
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of  cariDf  for  tnd  attendinir  to  It,  ftnd  concigii- 

cd  to  the  care  and  custoa;  of  her  husband's 
mother,  who  raised  U  upoo  Uie  bottle  and  cared 
for  its  evtrj  want,  and  kept  it  in  her  own 
room,  aotwithataiiding  ronr  petitioner's  entreat- 
ies and  snpi^cations.  That  your  petitioDer 
was  not  allowed  to  care  for  her  said  child,  nor 
to  see  same,  except  upon  certain  occasions,  nor 
to  nurse  and  fondle  tt,  nor  to  have  it  with  her 
■nd  by  her  side  nor  even  In  the  aame  room  with 
her  at  oichL 

TThat  dnring  all  this  time  roar  petitioner's 
mother  and  ststera  and  Imither  and  faniiir 
were  not  allowed  to  call  and  see  her  and  her 
diild,  and  were  telephoned  to  stay  away  by 
members  of  her  husband's  family,  with  his 
knowlcdKe  and  consent  and  notwithstanding 
your  petitioner's  entreaties  to  him.  That  final- 
ly your  petitioner's  family,  seeing  her  misery 
and  unbappineSB,  and  with  a  riew  of  adjusting, 
if  poBstble,  the  breach  between  her  and  her 
husband,  sought  legal  advice,  and  after  consul' 
tadons  between  the  attivney  employed  by  her 
family  and  her  husband  and  bis  attorneys  an 
onderstanding  was  arrived  at  as  follows: 

"That  your  petitioner  and  her  husband  would 
take  a  trip,  and  leave  the  child  with  the  mother 
of  petitioner's  husband.  That  upon  their  re* 
turn  to  New  Orleans  In  the  monu  of  October, 
1907.  her  aald  husband  would  secure  quarters 
away  from  the  home  of  his  mother,  and  that 
the  child  would  be  brought  to  the  new  home 
entablished  by  them,  there  to  be  placed  in  the 
care  and  custody  of  your  petitioner. 

"Yonr  petitioner  further  alleges:  That  she 
and  her  said  husband  took  the  trip  agreed  up- 
on as  above  stated,  bat  that  the  balance  of  the 
agreement  was  never  lived  up  to  by  him.  That 
they  were  gone  for  two  weeks,  which  was  spent 
by  tliem  on  the  Gulf  coast.  That  at  the  end 
of  that  time  your  petitioner's  mother-in-law 
came  to  get  her  husband,  and  that  she  returned 
with  them  to  Mew  Orleans.  That  yonr  peti- 
tioner and  her  husband  resided  at  the  Grane- 
wald  Hotel  Qpon  their  return  for  two  days  and 
two  nights.  That  at  the  end  of  that  time  her 
hnsband  told  your  petitioner  that  nil  their 
money  would  go  if  they  kept  on  living  in  this 
manner,  and  that  It  would  be  advisable  for 
^em  to  return  and  live  with  his  mother.  Tonr 
petitioner  agreed  to  this,  thinking  that  perhaps 
this  conciliatory  measure  would  win  over  his 
people,  and  that  she  would  receive  from  them 
better  treatment.  Your  petitioner  alleges  that 
conditions  did  not  change  upon  her  return  to 
her  mother-ln-Iaw's  house,  and  that  she  was 
not  given  the  care  and  custody  of  her  child, 
for  which  her  mother's  heart  was  aching,  and 
as  her  hnsbsnd  had  agreed;  that,  on  the  con- 
trary, the  child  was  kept  away  from  her,  and 
that  her  hnsbend's  mother  had  full  charge 
and  control  of  it;  that  she  complained  to  her 
hnsband.  bat  without  redress;  that  after  one 
more  week  of  haroiliation.  misery,  and  unhappl- 
neas.  and  of  constant  tannts  and  qaarrels  and 
Insnlts  on  the  part  of  her  hnsband  s  family  to 
her.  she  and  her  hnsband  left  her  mother-in- 
law's  house,  and  went  housekeepiag  on  Milan 
street;  that  she  stayed  there  with  him  for  three 
or  four  months:  bat  that  durii^  all  that  time 
she  was  drarived  of  the  care  and  custody  of 
her  child  and  of  the  solace  and  hapidness  wuich 
its  pOBHession  wonld  have  brought  her;  that 
the  child  was  allowed  to  stay  with  petitioner's 
Mother-in-law,  and,  notwittistandlog  her  en- 
treaties to  h«*  husband,  he  took  no  steps  to 
Uto  np  to  the  agreement  made  by  him,  and  ob- 
tain tor  her  possession  of  her  child.  Tour  pe- 
titioner alleges  that  finally  ahont  Christmas, 
1907,  her  husband  took  op  to  live  again  with 
hia  mother;  that  she  stayed  there  aae  day  and 
one  night;  that  on  the  said  night  she  refused 
poritively  to  remain  In  the  home  of  her  mother- 
in-law,  and  demanded  poeaession  of  her  child, 
bat  that  ber  husband  paid  no  attention  to  her 
G2S0^16 


entreaties  and  requests,  but  otter  a  quarre) 
with  her  struck  ber  a  blow  in  the  face. 

"Tour  petitioner  alleges  that  on  the  following 
morning  she  left  and  sought  refuge  at  her 
motbn^  home,  Mrs.  Widow  Qeorge  Delsa,  lo 
siding  at  1014  North  Dorgenois  street  Yonr 
petitioner  further  alleges  that  she  remained  at 
her  mother's  home  about  one  month,  and  that 
she  and  her  family  sought  to  have  the  differ- 
ences between  herself  and  ber  husband  adjust- 
ed by  the  intermediary  of  the  attorneys  whose 
services  had  formerly  been  retained  for  that 

ftorpose;  that  her  husband  finally  consented  to 
ive  up  to  the  agreement  he  had  originally 
made,  and  that  she  went  to  live  with  him  again 
on  Milan  street;  that  her  husband's  mother 
and  sister  came  to  live  with  them  and  brought 
ber  child  to  her;  that  ber  mother-in-law  and 
sister-in-law  were  only  to  stay  two  weeks  up- 
on the  pretext  that  it  would  take  her  that  long 
to  learn  to  care  for  the  child ;  that  this  occur- 
red in  the  early  part  of  January,  1008;  that 
conditions  did  not  change;  that  die  was  prac- 
tically a  stranger  in  her  own  house,  and  denied 
the  care  and  custody  of  her  child;  that  under 
pretext  that  it  interfered  with  her  husband's 
rest  at  night  to  have  a  child  in  the  room  with 
him,  her  dilld  was  given  over  in  the  control  of 
her  husband's  mother,  who  cared  for  it  and 
kept  it  in  her  rocmi  night  and  day;  that  she 
was  virtually  denied  the  use  of  part  of  the 
house,  i-nd  only  went  in  the  rooms  occupied  by 
her  mother-in-law  and  sister-in-law  when  she 
went  to  caress  the  child;  that  she  was  not 
spoken  to  by  her  husband's  mother  and  sister, 
only  when  the  former  quarreled  with  her;  that 
her  husband  wrote  to  her  mother  that  he  did 
not  wish  her  and  her  family  to  call  and  see 
petitioner;  that,  notwithstanding  petitioner's 
remonstrances,  her  husband  would  do  nothing 
to  better  her  position  and  her  surroundings, 
and  said  that  whatever  his  mother  did  was 
right  Your  petitioner  alleges  that  oa  Satni^ 
day.  February  8,  1906,  her  husband  left  tbs 
house  and  did  not  return  until  the  next  day, 
Sunday,  February  9.  1908,  at  3  o'clock  p.  m., 
and  that  oa  Monday,  February  10,  19w,  ho 
again  left  at  about  8:80  o'clock  p.  m.,  and  was 
gone  for  the  whole  week,  and  that  his  brothu'* 
Reginald  Raymond,  came  to  live  at  the  house 
with  her  mother-in-law  and  her  sister-in-law 
abont  this  time,  vie,  Saturday  February  & 
1808.  Yonr  petitioner's  bnsband's  father  told 
her  that  ho— hor  husband— was  not  comlnc 
back  any  more,  and  that  he  had  told  him  to  so 
inform  your  petitioner,  and  had  instructed  him 
to  attend  to  the  house. 

"Your  petitioner  further  alleges  that  on  Sun- 
day, February  16,  1908,  at  about  8  o'clock  p. 
m.,  her  hnsband  came  to  the  house,  and  in- 
formed her  that  he  had  made  up  his  mind  not 
to  stay  there  any  more;  that  the  house  was 
too  small  for  the  baby;  that,  if  she  (petitioner) 
did  not  want  to  go,  she  could  stay  there,  but 
that  he  would  take  the  baby  to  bis  mother's 
house,  there  to  live  with  him  and  his  family. 

"Your  petitioner  entreated  him  not  to  do  so, 
hut  he  told  her  bis  mind  was  made  up,  and 
your  petitioner  told  him  she  positively  refused 
to  consent  to  go  to  live  with  his  mother,  or  to 
permit  him  to  take  her  child  there  to  live  apart 
from  her.  Your  petitioner  further  alleges  that 
her  said  husband  left  ab6vit  8:30  o'clock  p.  m., 
and  that  she  does  not  know  whether  he  return- 
ed that  night  or  not,  as  daring  his  absence  of 
one  we^  from  the  house  hia  family  bad  remov- 
ed his  bed  to  the  front  room  of  the  said  house. 

"Yonr  petitioner  alleges  that  on  Monday 
morning,  February  17,  1908,  her  hnslutnd  came 
to  the  nouse  and  asked  petitioner  if  she  was 
ready  to  go,  which  petitioner  r^sed  to  do; 
that  besides  ber  hnsband  her  mother^n-taw. 
fath£r-in>law,  sister-in-law,  and  brother-in-law, 
Reginald  Raymond,  were  there,  and  that  they 
were  ready  to  leave  the  house,  and  that  a  caz^ 


Digitized  by 


Google 


242 


62  SOUTHEttN  BBPOBTEB. 


riage  was  before  the  door;  that  her  hasband 
took  the  child,  Which  had  slept  tn  her  mother- 
ia-law's  room  as  asual,  and  started  for  the  car- 
riage with  it;  that  your  petitioner  grasped  her 
Child,  and  endeavored  to  take  it  from  her  bos- 
band's  anns;  that  thereupon  her  brother-in- 
law,  Reginald  RaTmond,  poshed,  her  violently 
and  threw  her  to  the  ground;  that  she  waa 
bruised  and  hurt,  and,  mien  she  again  attemi>t- 
ed  to  rise,  he  pushed  her  down  again,  and  in 
the  meanwhile  her  mother-in-law,  father-in-law, 
sister-in-law,  together  with  the  child,  drove  off 
in  the  carriage,  and  her  husband  and  his  broth- 
er walked  away,  and  left  her  broised  and  brok- 
en-hearted, crying  for  her  child  before  her  deso- 
late and  abandoned  home. 

"Your  petitioner  further  alleges  that  she  re- 
mained In  the  said  house,  and  that  later  her 
hasband  came  and  wanted  to  remove  therefrom 
all  the  furniture,  and  that,  upon  refusing  to 
allow  him  to  do  so,  he  about  the  hours  of  6:30 
o'clock  p.  m.  on  said  17tli  day  of  Febroary, 
190S,  and  wUlst  darkness  was  settling  npon 
the  earth,  knocked  off  and  deatrojred  all  the 
lockfi  of  said  premises,  leaving  her  in  the  s&ld 
house  in  an  insecure  conditioil«  a  prey  to  fear, 
constematiim.  and  despair. 

**Yonr  petitioaeT  alleges  that  dniing  tho  two 
years  of  nor  married  life  above  recited  her  said 
huslMind  on  several  occasions  struck  her,  and 
often  quarreled  with  and  abused  her;  that  he 
sanctioned  all  that  his  mother  did,  and  made 
no  attempt  to  secure  for  her  the  care  and  cus- 
tody of  her  child,  bat  approved  of  and  sanc- 
ttooed  the  keeping  of  the  child  of  petitioner 
by  her  mother-fn-law;  that  he  knew  the  treat- 
ment received  by  petitioner  at  the  hands  of  his 
mother  and  her  family,  of  the  quarrels  she  was 
subjected  to,  of  the  taunts  and  insolts  she  re- 
ceived, of  the  humiliation  she  was  encompassed 
with,  and  of  the  treatment  her  family  received, 
and  that,  notwithstanding  petitioner's  entreat- 
ies, he  made  no  attempt  to  better  conditions 
or  to  live  op  to  the  obligations  assumed  by  him 
under  the  marriage  contract.  Your  petitioner 
alleges  that  she,  on  the  contrary,  has  made 
every  effort  and  endured  every  sacrifice  to  re- 
store peace  and  hannony  between  her  hasband 
and  herself,  and  make  their  life  happy  and  con- 
tented. 

"Your  petitioner  alleges  that  the  cruel  and  in- 
human ill  treatment  above  recited,  received  by 
her,  and  the  outrages  endured  by  her  at  the 
bands  of  her  husband,  and  the  misery,  bumjiia- 
tion,  nnhappinesB,  and  agony  of  the  two  years 
of  her  married  life,  as  a  result  of  her  husband's 
conduct,  are  of  such  a  nature  as  to  render  her 
further  living  with  her  husband  inaupporteble. 
and  impossible,** 

Defendant  answered.  He  first  pleaded  a 
general  denial.  Further  answering,  he  ad- 
mitted that  be  was  married  to  plaintiff  on  the 
date  set  forth  in  the  petition;  that  the  matr 
rfmonlal  domicile  has  always  been  In  the  city 
of  New  Orleans;  that  at  the  time  the  petition 
was  filed  the  sole  issue  of  said  marriage  was 
a  boy,  Francis  Presley  Raymond  (on  Septem- 
ber 4,  1D08,  another  child,  a  girl,  likewise  Is- 
sue of  said  marriage,  was  born) ;  that  the 
allegatlonB  of  the  petition  concerning  resi- 
dences on  Milan  street  and  7037  Elm  street 
are  substantially  correct  Respondent  fur- 
ther admits  that  from  the  time  of  Its  birth 
Dntil  it  was  surrendered  to  petitioner  after 
the'  filing  of  this  suit  the  child  was  cared  for 
mainly  by  reapondoat's  mother.  ReBpondoit 
denied : 

That  petitioner  was  ever  deprived  of  the 
care  trnd  custody  of  the  child;  that  "her  life 


was  made  mtsoftbte  by  the  cratX  and  Inhu- 
man treatment"  of  respondent  or  of  nmubers 
of  hU  family;  that  "tux  Ufe  was  made  a 
torment  and  a  bnrttaa  1^  reastm  of  the  oat- 
rages  perpetrated  npon  her** ;  that  petitioner 
was  ever  humiliated  or  taunted  or  insulted 
bf  htms^  or  by  tiie  membow  of  his  famUy, 
or  that  idiysical  violence  was  ever  suffered 
by  petitioner  on  any  ocaasion  by  respondent 
or  by  any  member  of  respondwf  s  family. 

Respondent  ayers  that  at  all  ttmes  since  his 
marriage  with  petitioner  be  has  endeavored 
to  provide  her  with  a  home  suited  to  their 
means  and  ctrcumatances,  and  that  he  has 
made  every  effort  to  live  hai^lly  with  hw  tn 
accordance  with  the  obligations  Imposed  op- 
en him  by  the  marital  contract 

Respondent  further  avers  that  any  nnbat>- 
plnesB  or  annoyance  of  petitioner  was  caused 
mainly  by  her  own  temper  and  disposition; 
that  petltltmer  vras  many  times  guUty  of  the 
use  of  abusive  and  violent  langnage  toward 
respondent  and  the  members  of  respondent's 
family;  and  that  in  the  course  of  altercations 
she  frequently  raised  her  voice  to  such  a 
pitch  as  to  attract  the  attention  of  neighbors 
and  passers-by,  and  tliat  on  other  occasions 
she  gave  way  to  fits  of  passionate  scream- 
ing, all  without  there  being  any  canse  there- 
for, and  that  this  conduct  upon  the  part  of 
petitioner  caused  remonstrance  and  rebuke  up- 
on the  part  of  respondent  and  the  membera 
of  respondent's  family. 

Respondent  further  avers  that  for  a  num- 
ber of  months  after  Its  birth  his  child  was 
delicate  and  required  constant  care  as  to  its 
clothing  and  diet,  and  that  petitioner  was 
either  unable  or  nnwilllug  to  do  the  necessary 
amount  of  care,  and  tliat  for  this  reason,  and 
for  this  reason  solely,  it  was  cared  for  by  re- 
s[>ondent*s  mother.  Respondent  avers  that 
during  the  greater  pert  of  the  time  that  has 
elapsed  since  the  marriage  the  members  of 
his  wife's  family  were  made  welcome  at  his 
home,  and  were  encouraged  to  visit  her.  but 
finally  the  conduct  of  some  of  these  relatives 
became  such  that  they  were  requested  to 
cease  their  visits,  but  that  such  request  was 
only  made  after  due  and  sufficient  cause  had 
been  given. 

Respondent  denied  that  his  conduct  hm\ 
ever  been  sucli  as  to  render  their  further  liv^ 
Ing  together  Insupportable  and  impossible, 
but  averred,  on  the  contrary,  that  by  mutual 
concessions  broken  ties  can  be  reunited,  and 
a  happy  home  maintained. 

In  view  of  the  premises,  re^Hmdent  prayed 
that  plalntlffa  petition  be  dismissed,  and  for 
such  other  relief  as  the  court  may  deem 
proper  In  the  premises. 

The  trial  resulted  in  a  Judgment  br  the 
district  court  ordering,  adjudging  and  de- 
creeing in  favor  of  the  plaintiff  a  separation 
from  bed  and  board  between  her  and  the 
defendant,  her  husband,  and  granting  her  the 
permanent  care,  custody,  and  control  of  her 
two  minor  children,  Francis  Presley  Bay- 
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mond.  and  Cella  Delsa  Raymond.  Issue  of 
her  marriage  with  defendant,  the  latter 
chUd  having  been  bom  since  the  institution 
of  this  suit;  and  farther  Judgment  for  all 
costs. 

It  farther  decreed,  that  plaintiff's  rule  for 
allmoDy  be  h^d  in  ab^ance  until  such  time 
as  defendant  may  be  possessed  of  means  to 
pay  the  same,  with  right  to  plaintiff  there- 
Dp<»i  to  have  the  same  raiewed,  fixed,  and 
foroedl  Ju^ment  read  and  rendered  In  opai 
court  June  29. 1909. 

Defendant  baa  appealed. 

Opinion. 

Plaintiff  and  defendant  were  married  in 
Febnmry,  1906.  For  the  first  few  months  of 
their  married  life  they  kept  house  in  a  build- 
ing leased  by  the  husband  situated  on  Milan 
street.  Thereafter,  in  view  of  her  approach- 
ing confinemwt,  her  husband  took  fa«*  to  the 
hoiue  of  his  parents,  Mr.  and  Mrs.  P.  L. 
Raymond,  No.  7037  Elm  street,  at  which 
place  she  gave  birth  to  a  son.  Plaintiff  with 
her  baby  and  husband  remained  i^tta  the 
lattar*B  parents  for  a  year  or  more.  During 
this  period  disagreements  t>etween  the  spous- 
ea  arose  from  the  complaint  of  the  wife  that 
her  mother-in-law  had  token  from  her  the 
care  and  control  of  her  baby  to  a  degree 
which  she  claimed  was  unwarranted,  and 
whidi  was  intol^able  to  her.  The  differ- 
ences between  the  bUBbaud  and  wife  became 
su<di  as  to  threaten  a  separation,  and  each 
employed  attorneys  to  represent  tbem.  A  con- 
ference between  these  attorneys  took  place, 
at  which  It  was  agreed  that  the  plaintiff  and 
her  hnsband  should  take  a  trip  to  Ocean 
Springs,  leaving  the  baby  with  his  grand- 
mother, that  on  their  return  to  New  Orleans 
they  should  again  keep  house,  and  that  the 
child  should  be  placed  In  the  care  and  charge 
of  Its  mother.  On  their  return  to  New  Or- 
leans, the  husband  again  leased  a  house  on 
Milan  street,  and  he  and  his  wife  resumed 
tbelr  hoas^eeplng,  but  the  cblld  was  not 
placed  under  the  control  of  Its  mother,  but 
fHrntlnued  with  Its  grandmother  as  before. 
This  condition  of  things  existed  for  three 
or  four  months,  at  the  end  of  which  time 
her  hnsband  took  her  again  to  the  house  of 
bis  parents,  where  she  remained  only  a  single 
nl^t,  and  went  the  next  morning  to  her  own 
mother^  house,  where  she  stayed  for  about 
a  month.  Through  the  exertions  of  the  same 
attorneys  who  had  acted  on  behalf  of  the 
two  spouses  before,  the  couple  resumed  their 
relations  again  on  Milan  street.  But,  though 
the  child  was  taken  to  the  Milan  street  resi- 
dence^ he  was  taken  there  by  the  husband's 
mother  and  her  daughter  for  the  purpose  it 
was  stated  of  enabling  tbe  mother  to  learn 
how  to  prepare  the  child's  food  and  bow  to 
eare  tor  It  Th^  were  <lt  waB  said)  to  re- 
main there  only  temporarily  for  that  pur- 
poa&  A  short  time  ttiereafter  tbe  husband 
fnCnrmed  bla  wife  that  be  bad  made  ap  bis 
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mind  to  return  and  live  with  his  parents,  and 
that  she  and  the  child  were  to  accompany 
blm  there.  This  the  wife  refused  to  do.  On 
February  17,  1908,  about  8  o'clock  In  the 
morning,  a  carriage  drove  up  to  the  door  of 
young  Mrs.  Raymond's  residence,  and  her 
hnsband  Informed  ber  that  he  was  about  to 
leave  tbe  house  anc^  return  to  his  parents' 
home  with  the  child,  and  called  upon  his  wife 
to  go  with  them.  This  she  again  declined  to 
do,  whereupon  he  took  the  child  in  his  arms 
and  started  to  the  carriage,  followed  by  his 
mother  and  sister.  His  wife  ran  quickly  to 
the  rear  of  and  around  tbe  house,  and  reach< 
ed  the  front  gate  abead  of  than,  and  threw 
herself  against  it  to  bar  their  way  out,  sell- 
ing ber  husband  and  trying  to  take  the  child 
from  him,  and  screaming  at  the  same  time. 
She  was  unable  to  do  so,  and  he  entered  the 
carrla'ge  with  the  elder  Mrs.  Raymond  and 
her  dauc^ter,  and  drove  away  leaving  her 
behind. 

The  present  suit  for  separation  followed. 

At  the  time  Judgment  was  rendered  tbe 
trial  judge  was  confronted  with  a  condition 
which  would  carry  with  It  as  a  result  (If 
Judgment  was  rendered  refpstng  the  rell^ 
plaintiff  prayed  for)  the  wife's  being  forced 
either  to  leave  the  matrimonial  domicile  as 
then  established  and  follow  her  husband  and 
her  child  to  his  parents'  house  under  circum- 
stances which  were  by  her  consid^ed  to  be 
Intolerable  and  Insupportable,  or  she  would 
be  forced  to  remain  apart  from  ber  husband 
and  child,  and  surrender  tbe  latter .  perma- 
nently to  her  husband's  parents. 

Facing  tbe  fact  of  this  alternative,  the 
trial  district  Judge  reached  the  conclusion 
that  the  huBband  was  not  Justified  in  break- 
ing up  the  home  which  he  had  established 
for  himself  and  his  wife  and  their  child,  and 
forcing  her,  in  order  not  to  be  separated 
from  it,  to  consent  to  live  at  his  parents' 
home  under  conditions  which  were  to  ber  uu< 
bearable. 

We  agree  with  the  trial  Judge  that  the  sit- 
uation was  such  as  to  legally  entitle  tbe 
wife  to  a  judicial  separation  from  her  hus- 
band. 

Defendant  in  his  answer  denied  that  his 
conduct  had  ever  been  such  as  to  render  his 
wife  and  himself  living  together  insupporta- 
ble and  Impossible.  He  avers  that  on  tbe 
contrary,  by  mutual  concession  broken  ties 
can  be  reunited,  and  a  happy  home  main- 
tained. 

There  Is  no  declaration  by  the  defendant 
of  any  promise  or  intention  to  make  any 
change  in  tbe  situation  of  which  the  wife 
complains.  Tbe  Judgment  In  this  case  Is 
not  final.  The  door  is  yet  1^  open  as  le- 
e{)ondent  asserts  for  tbe  resumption  of  mari- 
tal relations  between  the  parties  and  oppor- 
tunity afforded  to  secure  a  happy  home. 

We  are  of  fbe  opinion  that  the  jadgmenl 
appealed  from  Is  correct  and  It  is  herdiy 
affirmed. 


DELBA  T.  RAYUONa 


Digitized  by  Google 


2i4 


02  SOUTHERN  BBPOBTfiB. 


(128  La.) 

No.  18.18a 
STATE  T.  SMITH. 
^Dpreme  Court  of  Ixiuisiana.   April  2S,  1910.) 

(SvUahiu  &v  th»  Com,} 

1.  Perjubt  (I  25*)  —  IiwoiMATiOK  —  Svm- 

CIBNCT. 

A  bill  of  ioformatiOD,  to  charge  perjury, 
muBt  show  the  materiality  of  the  alleged  false 
testimoDy,  either  bj  direct  allegation  that  it 
was  material,  or  1^  the  allegatioD  of  facts 
from  which  its  materiality  Is  made  to  appear. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  SI  82-88 ;  Dec.  Dig.  |  25.*] 

2.  Pebjubt  (I  II*}— Gbouhds  or  Obaboe. 

Perjury  may  oe  assigned  npon  testimony 
going  to  the  credit  of  a  material  witness,  as 
where  a  witness  has  given  testimony  material  to 
the  Issue,  and  in  answer  to  a  question  as  to 
whether  he  had  not  previously  made  a  different 
statement  be  denies  having  done  bo,  a  charge  of 
peijury  may  be  founded  on  such  denial.  ' 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  I  62;  Dec  Dig.  i  U.*] 
8.  PsHJUBT  d  25*)  —  ImroBiunoN  — Sum- 

CIENCT. 

Where,  In  a  prosecution  for  perjury,  It  ap- 
pears that  the  defendant,  as  a  vritness  in  the 
case  In  whi<A  the  perjury  Is  said  to  have  been 
committed,  was  asked  whether  she  had  made  a 
certain  statement  out  of  court,  and  she  answer- 
ed In  the  affirmative,  but  qualified  her  answer 
by  saying  that  she  had  done  so  because  she  had 
been  told,  that,  nntess  she  did,  she  would  be 
whipped,  the  bill  of  Infonnatlon,  alleging  the 
falsity  of  the  qualifying  statement  and  predica- 
ting the  diarge  of  per]ury  thereon,  without  al- 
legTng  its  material!^,  is  bad,  for  the  reason  that 
tiie  facts  alleged  do  not  disclose  such  material- 
ity, since,  umess  the  witness  had  given  testi- 
mony at  variance  with  the  statement  attribut- 
ed to,  and  admitted  by,  her,  it  was  immaterial 
and  irrelevant  for  the  purpose  of  the  issue  pre- 
sented what  statement  she  had  made  out  of 
court,  or  under  what  clxeumstances  she  had 
made  it. 

eSd.  Note.— For  other  cases,  see  Perjniy,  Osnt 
.  II  82-89;  Dec  Dig.  I  25.*] 

Appetil  Fifteenth  Judicial  District 

Court,  Parish  of  Calcasieu;  Winston  Over- 
ton, Judge. 

Settle  Smith  was  convicted  of  perjury, 
and,  from  an  order  sustaining  a  motion  In 
arrest  of  judgment,  the  State  appeals.  Af- 
flnned. 

Walter  Gulon,  Atty.  Gen.,  and  Joseph 
kloore,  Dlst.  Atty.  (R.  G.  Pleasant,  of  coun- 
seD,  for  the  State.  David  B-  Roeenthal,  for 
appellee. 

Statement  of  the  Case; 

MONROE,  J.  The  bill  of  Information  un- 
der which  defendant  was  prosecuted,  after 
setting  forth  that  one  Ed.  Smith  was  In 
due  course  of  law  being  tried  In  the  district 
court  under  an  indictment  for  murder,  and 
that  defeodant  appeared  as  a  witness  In  bis 
behalf  and  was  duly  sworn,  proceeds  as  tol' 
Iowa,  to  wit: 

"Whereupon  It  became  a  material  Inquiry  on 
the  trial  of  paid  issue  whether  she,  the  said 
Battle  SmiUt.  bad  not,  on  the  second  day  after 
tts  killing,  in  the  mrilTs  offlce  in  the  eonrt- 


honae  at  Lake  Charles,  I^,  In  the  presence  of 
Mr.  C.  B.  Periiins  and  H.  Kyle  Ramsey,  laid 
the  sheriff,  D.  J.  Reid,  that  the  Saturday  night 
of  the  killing  Gus  Pugh  came  to  the  house  of 
Ed.  Smitli,  alias  Bama  Smith,  and  be  and  the 
said  Ed.  Smith  asked  her,  the  said  Bettie 
Smith,  it  Gus  Pugh  bad  paid  bis  board  bill,  and 
die  answered,  'No;*  that  Gus  Pugh  had  told 
her  diat  Mr.  Denas,  his  boss,  bad  gone  to 
Welsh,  and  he  had  notgotten  his  money,  and 
that  Ed.  Smith  said:  '^at  is  not  so.  I  saw 
Mr.  Denas  in  Roanoke  to-day.'  And  Gus  Pugh 
said:  'Yes:  he  has  gone  to  Welsh.'  And  Ed. 
Smith  replied:  'You  are  a  damn  liar,*  and  im< 
mediately  shot  him,  Gus  Pugh.  And  the  said 
Bettie  Smith,  being  so  sworn  as  af<»eaaid, 
wickedly  contriving  and  Intending  to  cause  the 
said  Ed.  Smith  to  be  acquitted  of  the  said  fel- 
ony, did  then  and  there  knowingly,  falsely,  cor- 
ruptly, willfully,  and  wickedly  say,  depose,  and 
give  in  evidence  to  the  Jurors  of  the  jniy,  then 
and  there  duly  taken  and  sworn  between  the 
said  state  and  the  said  Ed.  Smith  before  the 
judge  aforesaid,  that  she  had  made  tbe  forego> 
tug  statement  to  the  sheriff,  D.  J.  Reid,  in  tbe 
presence  of  H.  Kyle  Ramsey  and  C  B.  Per- 
kins, AS  detailed,  but  that  dte  bad  done  so  be- 
cause the  sheriff,  Mr.  Reid,  had  told  her  then 
and  there  that,  if  she  did  not  state  the  facta  as 
Jack  Yaui^an  bad  stated  them,  he  would  whip 
her,  wheroBS,  in  truth  and  in  fact,  the  said  D. 
J.  Rei^,  sneriff,  had  not  told  the  said  witness. 
Bettie  Smith,  that.  If  she  did  not  state  the 
facts  as  stated  by  Jack  Yaughan  he  would  whip 
her,  all  of  which  said  statement  made  by  said 
Bettie  Smith  the  said  Bettie  Smith  well  knew  to 
be  false,  so  the  said  Bettie  Smith  at  the  court 
aforesaid  before  tbe  said  judge  and  tbe  said 
jury,  the  said  M.  D.  Andrews,  deputy  derfc 
aforesaid,  having  sufficient  and  competent  pow- 
er to  administer  the  said  oath  to  tbe  said  Bet< 
tie  Smith,  did  commit  willful  and  corrupt  per- 
jury, contrary  to  tbe  form  of  tbe  statut^'*  etc. 

On  the  trial  defeodant  objected  to  the 
introdnctlon  of  eTidence^  on  the  ^vmida,  In 
substance,  that  the  Infonnatlon  ctaarges  na 
offense^  since  It  fs  not  alleged  that  the  tes- 
timony said  to  have  bem  false  was  matoial 
to  the  issue  m  matter  of  Inqalry,  and  no 
facta  are  aUeged  from  whl<di  snch  materiaO- 
tj  appears.  Tbe  objections  were  ommled, 
and  d^todan^  having  been  convicted,  re- 
newed them  in  a  motltm  in  arrest  of  Judg- 
ment, which  was  sustained.  Tb»  state  haa 
appealed. 

Opinion. 

It  will  be  observed  that  the  bill  of  Informa- 
tion alleges  that  it  became  a  material  inquiry 
whether  defendant  bad  not  made  certain 
statements  to  the  shaliT,  and  that  she  testi- 
fied that  she  bad  made  the  statements — 

"but  that  she  had  done  so  because  tbe  sheriff 
•  •  *  had  told  her  •  •  *  that,  if  she  did 
not  state  the  facts  as  Jade  Vaoghan  had  stated 
them,  be  would  whip  her,  whereas,  in  truth  and 
in  fact,  the  said  •  •  •  gherifl  bad  not  told 
the  said  witness  «  «  *  that,  if  she  did  not 
state  the  facts  as  stated  by  Jack  Vaughan,  he 
would  whip  her,  all  of  which  statement,  made 
by  the  said  Bettie  Smith,  the  said  Bettie  Smith 
well  knew  to  be  false,  so  tiie  aald  Battle  Smith 
did  commit  willful  and  cormpt  petjaty,**  etc 

The  specific  anegatkm  of  materiality  Is 
therefore  confined  to  the  atatemeat  made  by 
tbe  witness  to  the  shwUT;  and  the  truth  of 
h»  admission  that  she  made  tboae  state* 
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ments  It  not  Intended  to  tie  queatloned.  On 
the  other  hand,  her  teatlmoay  as  to  what  the 
sheriff  aald  to  ho;  thoni^  alleged  to  be 
false  and  to  ctmatltiite  tiie  perjury  dialed. 
Is  not  In  terms  alleged  to  be  material.  It  Is, 
bo-wevee,  well  setUed,  and  is  conceded  hj  de- 
faidanf 8  connsei,  that  the  Indictmwt  or  bi- 
fonnatloD  may  ahow  the  materiality  of  the 
alleged  false  testimony,  either  by  dhrect  alle- 
gation that  It  was  material,  or  by  tiM  alle- 
gatlon  of  facts  from  which  its  materiality 
will  appear.  And  it  seaus  to  be  the  acc^ted 
doctrine  that: 

"False  testimony  Is  deemed  material  n6t  only 
when  directly  pertinent  to  the  main  IsBoe,  bat 
also  when  it  hat  a  leKitimate  tendency  to  prove 
or  disproTe  any  material  fact  in  the  chain  of 
eridence.  •  •  •  Perjory  may  be  aBBigned  ap- 
on  testimony  going  to  the  credit  of  a  material 
witness  in  a  cause,  althon^h  such  evidence  be 
lecallr  InadmiBsible  and  ooght  not  to  be  re- 
ceived. So,  also,  perjary  may  be  predicated  on 
a  fiUse  answer  of  a  witness  that  ne  had  never 
been  convicted  of  a  felony,  as  such  answer  af- 
fects his  credibility,  and  is  therefore  material 
to  the  teoe,  inrovided  the  evidence  of  convic- 
tion is  not  too  wnote."  30  Gyc.  pp.  1418,  1^, 
1^1. 

The  role  as  thus  stated  Is  applied  In  a  case 
where  a  witness  has  given  testimony  material 
to  the  Issue,  and  In  answer  to  the  qnestfon 
as  to  whetbOT  he  bad  not  prevloasly  made  a 
different  statement  denies  having  done  so. 
It  being  held  that  hie  answer  affects  his 
credibility,  and  that  a  cbarge  of  perjury  may 
be  founded  thereon.  30  Cyc.  p.  1420,  note, 
citing  Williams  v.  State,  68  Ala.  651 ;  Robert- 
eon  T.  State,  54  Ark.  604,  16  S.  W.  582; 
People  T.  Barry,  63  Cal.  62 ;  State  v.  Mooney, 
65  Mo.  494 ;  Hanscom  v.  State.  93  Wis.  273, 67 
N.  W.  419.  nie  question,  then,  Is  whether 
tbe  bill  of  information  on  which  the  defend- 
ant now  before  the  court  Is  being  prosecuted 
sets  forth  facts  eufflclrat  to  show  the  ma- 
teriality of  ber  testimony  to  tbe  effoct  that 
the  sheriff  said  that  he  would  whip  her  un- 
less she  made  a  statement  In  accordance  with 
that  made  by  Jack  Yaughan.  And  that  ques- 
tl(m,  we  fhlnk,  must  be  answered  In  the 
negatlTe,  for  the  reasons  that  It  nowhere  ap- 
pears that  on  the  trial  of  Smith  she  made 
any  Btatement  at  variance  with  that  made 
to  the  sheriff,  or.  In  fact,  that  she  gave  any 
testimony  whatever  save  that  which  has 
been  herelnatrave  recited,  to  wit,  that  she 
made  the  statement  to  the  sheriff  concerning 
which  she  was  Interrogated,  "but  that  she 
had  done  so  because  tbe  sheriff  «  •  •  had 
told  her  *  •  *  that,  if  she  did  not  state 
the  facts  as  Jack  Vaoghan  had  stated  them, 
he,  the  •  «  *  sheriff,  would  whip  her." 
Unless^  bowev^,  she  had,  as  a  witness  in 
the  murder  trial,  glv^  testimony  at  variance 
with  btr  statement  to  the  sheriff,  It  was 
wholly  Immaterial  and  irrelevant  to  the  Issue 
there  presented  what  that  Btatement  was,  or 
why  she  made  It.  - 

The  jodgment  appealed  from  Is  accordingly 
afflrmed. 


(1261a.) 
No.  18»162. 
STATS  y.  DTKES. 
(Supreme  Court  of  Louisiana.   April  25,  1810.) 

(SvUabua  bp  the  Court.) 

1.  Bail  (S  84*)— In  GBnanAL  PaossGunoiia 
—FoBFEiTuBE— Right  or  affeal. 

In  a  certain  class  of  cases  referred  to  In 
the  opinion  appealed,  the  appeal  will  be  allowed 
only  i^en  tbe  penal^  has  hem  actually  ii^ 
flicted.  Bute  t.  Oox.  114  La.  670,  88  South. 
456. 

[Ed.  Note.— For  other  caseB,  see  Bail,  Cent 
Dig.  i  419;  Dec  Dig.  {  94.*] 

2.  Bah.  (S  94*)— Ii4  Cbiminax  Pbosecutions 
— fobteitdbk—jubisdiotion  of  appeal. 

The  forfeitare  of  an  appearance  boad  is  a 
proceeding  arising  directly  from  a  criminal 
prosecution  and  falls  directly  within  the  crim- 
inal jurisdiction  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  S  419;  Dec.  Dig.  I  94.*] 

Appeal  from  Twenty-Fifth  Judicial  District 
Court,  Parish  of  Tangipahoa;  B.  B.  Purser, 
Judge  ad  hoc. 

John  Dykes  was  convicted  of  violation  of 
the  election  taw,  and  on  falling  to  appear  his 
bdnd  was  forfeited,  and  he  appeals.  Dis- 
missed. 

Thos.  M.  Bankston  and  Mathew  J.  Allen, 
for  appellant  Walter  Gnion,  Atty.  Gen.,  Wm. 
H.  McQendon,  Dlst  Atty.  (R.  O.  Pleasant,  of 
counsel),  for  the  State. 

BREAUX,  0.  J.  At  the  March  term  of  tbe 
district  court  In  the  year  1906,  the  grao'l  Jury 
of  tbe  parish  of  Tangipahoa  found  an  indict- 
ment against  John  Dykes,  (barging  him  with 
having  willfully  and  unlawfully,  at  the  pri- 
mary election,  held  to  nominate  Democratic 
candidates  for  state,  parish,  and  ward  of- 
ficers, to  be  voted  on  at  tbe  general  electi<m 
In  April  of  1908,  exhibited  and  allowed  his 
vote  to  be  seen  by  the  voters  and  participants 
within  the  polllog  precinct,  with  the  inten- 
tion of  letting  It  be  known  how  he  was  abont 
to  vote. 

At  the  same  term  at  which  he  was  Indicted, 
the  court  Issued  an  order  to  arrest  the  ac- 
cused, and  added,  In  case  of  his  arrest,  to 
admit  him  to  ball  upon  bond  in  the  sum  of 
1150. 

Before  tbe  adjournment  of  'the  court  for 
the  term,  tbe  accused  furnished  bond. 

On  the  20tta  day  of  December,  1909,  tbe 
name  of  the  accused  was  called  tot  trial  In 
the  manner  and  form  required,  and,  he  hav- 
ing failed  to  answer  to  his  name,  the  court, 
on  the  motion  of  the  district  attorney,  <Mrder' 
ed  that  he  be  called  on  bis  bond,  as  required 
before  forfeiture,  and,  tbe  accused  having 
failed  to  appear  or  make  answer,  his  bonds- 
men, Vic  ^rhig  and  J.  F.  Hayden,  wen  call- 
ed in  acc(wdance  with  the  cum  laid  down  la 
,8ucfa  cases. 

Each  having  failed  to  bring  the  accused  be- 
fore the  court,  upon  the  farther  motkm  of  tin 
district  attorney,  and  upon  offinlng  to  the 
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court  fbe  appearance  txod  and  the  Indict- 
ment, Oie  court  rendered  judgment  against 
John  Drkee,  as  principal,  and  Vic  Spring  and 
J,  F.  Hajden,  as  sureties  in  solldo,  in  the 
full  sum  of  $lfiO. 

The  accused  mored  to  set  aside  the  for^ 
felture  of  the  SKwarance  bond  on  dlflveat 
grounds  stated:  Such  as  that  Iw  was  i^iysl- 
cally  unable  to  attend  the  trial  on  the  date 
It  was  set  and  tm  whldi  the  bond  iv^s  ttw 
felted  and  judgment  rraidered  ^Inst  jHtnd- 
pal  and  sureties. 
'  On  the  ai^eal  to  this  court  fr«n  jud^nent 
refusing  to  set  aside  the  forfeiture  of  the 
appearance  bond,  the  state,  through  ber  au- 
thorized officers,  mored  to  dismiss  the  ap- 
peal f»m  the  docket  of  tills  court  for  the  rea- 
son that  tiie  transcript  does  not  present  an7 
an>ealable  question  for  review  under  article 
86  of  the  Constitution. 
■  The  proceeding  to  forfeit  a  bond  Is  ta  its 
nature  a  criminal  proceeding  is  the  conten- 
tion of  the  state;  that  Jurisdiction  Is  to  be 
det^mlned  by  the  crime  In  tbe  Indictment, 
and  not  1^  the  amount  of  the  bond;  that  It 
Is  govemed  m  all  Important  particulars  hy 
the  rule  of  practice. 

As  relates  to  jurisdiction,  that  no  anwal 
lies  unless  there  was  a  right  of  ai^teal  in  the 
case  In  whldi  the  bond  was  given. 

The  fine  which  may  be  Imposed  tor  the  of- 
fense of  wUcb  defendant  was  found  guUtx 
is  a  fine  of  not  less  than  fSO  and  not  more 
than  fOOO,  and  Imprlsonmrat  for  not  less 
tnan  two  months  and  not  over  one  year. 

No  penalty  has  been  Imposed  In  tUe  case 
against  the  accused. 

Opinion  and  Judgment 

The  imperative  words  of  the  Constitution 
are  that  a  judgment  on  a  forfeited  bond 
against  principal  and  surety  cannot  be  ap- 
pealed from,  except  in  a  criminal  case  when 
the  crime  committed  Is  punishable  by  death 
or  hard  labor. 

Precisely  the  same  questlOQ  presented  It- 
self In  State  t.  Cox,  114  La.  570,  38  South. 
4SQ. 

.  The  defendant  in  the  Just-cited  case  had 
given  an  appearance  bond  In  a  criminal  case 
In.  the  sum  of  $300. 

The  defendant  failed  to  appear  for  trial, 
and  his  bond  was  forfeited,  and  the  forfei- 
ture was  made  final,  and  the  defendant  and 
the  surety  were  condemned  in  the  amount  of 
the  bond. 

Subsequmtly  the  defendant  surrendered 
himself  for  trial. 

The  prosecuting  witness  having  darted 
this  life,  the  court  entered  a  nolle  prosequi. 

Thereafter,  the  surety  moved  to  have  the 
judgment  on  the  bond  recalled  and  set 
uslde  and  to  be  held  satisfied  by  reason  of 
the  surrendv  of  the  ddlendant  as  befwe 
stated. 

The  court  overruled  the  motion.  The  mov- 
er appealed. 


The  state— as  in  the  case  before  us  for  de- 
dsIoD— moved  to  dismiss  the  appeaL 

The  court  h^  mat;  in  the  dass  of  cases 
coming  within  the  last  paragraph  of  the 
Constitutl(m  upon  the  subject  In  order  tltat 
there  may  be  a  right  of  Mipe*!  ^  judg- 
ment on  a  bond,  the  p«ialty  moat  be  actually 
inflicted. 

TbSB  Is  a  comparatively  recent  case.  It  is 
in  point  as  direct  aa  a  case  can  be;  No  good 
ground  has  been  given  for  not  adhering  to 
It  We  must  decline  to  foUow  another.  The 
ai^Uate  jurisdiction  is  limited  and  does  not 
embrace  the  presuit  appeaL  State  v.  Cox. 
U4  La.  567, 88  South.  456,  cited  above. 

The  fine  must  have  been  imposed.  The  ao 
cused  had  not  been  condemned.  The  condi- 
tion of  the  appeal  la  a  fine  actually  impos- 
ed. Id. 

Learned  counsel  fox  defendant  made  a  mo- 
titm  orally  to  transfer  the  ^n>eal  to  the  Court 
of  Appeal, 

Ab  that  court  Is  not  Invested  with  Jurlsdlc- 
tltm  in  criminal  cases,  we  taKe  it  that  the 
purp(we  of  the  motion  was  to  have  it  trans* 
f  wred  aa  a  civil  cas& 

This  court  at  one  time  inclined  to  view  that 
proceedings  may  be  taken  as  dvU  in  charac- 
ter, aa  It  is  not  a  proceeding  for  the  recovery 
of  a  fine,  but  a  proceeding  for  an  amount 
due  the  state. 

There  is  something  to  be  said  from  that  as- 
pect of  the  questbm. 

The  court,  many  years  ago,  said  that  a 
pursuit  of  this  nature  is  not  necessarily  an 
incident  to  a  criminal  lawwcutlon;  that  it  is 
a  consequence  of  such  a  prosecution  arising 
from  the  broken  condlUon  of  a  bond;  that  It 
resolves  Itself  into  a  civil  suit;  and  that  on 
account  of  the  limited  power  of  the  criminal 
court  it  does  not  devolve  upcm  It  to  assume 
jurisdiction  in  such  cases.  Feirce  v.  Morgan, 
3  La.  342. 

Since  that  decision  was  handed  down,  the 
question  has  been  considered  from  different 
points  of  view. 

Repeatedly  It  was  urged  before  this  court 
that  the  proceedings  were  of  a  civU  nature, 
and  that  the  court  should  return  to  the  dic- 
tum In  the  cited  case. 

But  that  view  has  nev»  been  sustained. 

In  a  comparatively  recent  case,  although 
the  court  expressed  an  opinion  showing  an 
Inclination  to  sustain  the  civil  character  of 
the  suit,  It  added: 

"In  80  Baying,  we  do  not  lose  sight  of  tho 
fact  that  it  has  been  treated  as  criminal  pro- 
ceeding in  order  to  determine  questions  of  jn- 
risdictiOQ  in  cases  of  appeal  from  judgment  of 
forfeiture  of  bail  bonds.'*  State  v.  Hendrl^s, 
40  La.  Ann.  728,  S  South.  25. 

In  another  case,  defendant  failed  to  ap- 
pear when  he  was  called,  and  his  tMHid  was 
forfeited,  and  a  judgment  rendered  against 
him  and  the  sureties  on  his  bond. 

The  forfeiture  of  the  appearance  bond,  and 
the  Judgment  and  execution  thweon,  the 
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court  Bald,  are  proceedlngB  arising  dlrecUy 
from  a  criminal  prosecution,  and  fall  within 
the  criminal  Jarlsdlctlon  of  tbe  court  State 
T.  ConUg,  42  la.  Ann,  419,  7  South.  688. 

Tbe  court  added  it  la  not  a  drll,  but  a 
crlmlna],  ];»t>cednre.   Id.  .  . 

Tbls,  It  la  true,  relates  to  [noceedlnga  be- 
fore the  criminal  district  court. 

Nme  the  less;  it  bavins  been  decided  tbat 
tbe  prosecution  was  a  criminal  prosecution, 
indlndlns  the  forfeiture  of  tbe  bond,  the  pro- 
ceedings do  not  change  their  character  after 
an  appeal  baa  beea  takmL 

They  are  not  to  be  considered  as  criminal 
proceedings  in  the  district  court  and  dvil 
proceedings  on  appeal. 

The  conrt  sold  ia  an  early  cam; 

"The  forfeiture  of  the  bond  by  jodgment  haB 
always  been  regarded  ai  a  criminal  proceeding." 
State  V.  Gasaidy,  7  La.  Ana.  276. 

The  following  further  dtaracteriaea  the  pro- 
ceedings as  In  a  criminal  case  not  to  be  tested 
by  tbe  rolee  applyliv  to  a  dvll  action,  citing 
State  T.  CasBl^,  7  hti.  Ann.  276;  State  T. 
Wflliams.  37  La.  Ann.  201. 

The  court  In  a  case  on  appeal  said  that  tiie 
question  was  not  an  oprai  one ;  proceeding  to 
forfeit  is  criminal  In  dbaracter,  citli^  State 
T.  Williams,  87  La.  Ann.  200,  and  State  r. 
Cossldy,  7  La.  Ann.  276. 

The  court  said  again,  in  State  t.  Ballse,  88 
La.  Ann.  G^,  that  it  was  a  criminal  case,  in 
tbe  sense  of  Act  No.  30  at  1878,  dtlng  State 
T.  Cassldy,  7  La.  Ann.  276;  State  t.  Wil- 
liam^ 37  La.  Ann.  200: 

In  tbe  case  ot  State  t.  Toups,  44  La.  Ann. 
the  coort  gare  carefol  omslderatlwi  to 
the  question  and  reiterated  In  snbstance  that 
the  question  was  not  an  open  one,  and  again 
tbe  conrt  cited  State  Cassidy,  7  La.  Ann. 
276;  State  WilliamB.  37  La.  Ann.  200; 
State  T.  Barriaon,  88  La.  Ann.  290;  State 
T.  Bums,  88  La.  Ann.  363 ;  State  v.  Balize, 
38  La.  Ann.  548;  State  t.  HendrlAs,  40  La. 
Ann.  710,  S  Sonth.  24;  State  v.  Gomig,  42 
La.  Ann.  416,  7  South.  688. 

The  court  r^rred  to  the  dted  case  supra. 
Pelroe  t.  Morgan. 

Bren  according  to  tliat  case  (Pelrce  Mor- 
gan) the  Supreme  Court  must  be  hdd  to  bare 
constitutional  power  to  examine  Into  and 
revise  t^e  finding  of  tbe  district  conrt  In 
snch  cases;  tbat  is,  tbat  dedslon  is  authority 
for  holding  tbat  tbe  court  must  have  Jaris- 
dictSon  to  forfeit  tbe  btrnd. 

The  question  is  not  before  us  In  proceed- 
ings to  collect  the  bond;  that  iwesoDts  an- 
other question.  To  the  eztrat  we  are  called 
upon  to  decide  even  the  Peirce-Morgan  Case 
Is  not  an  adverse  declsl<»i— for  tbe  question 
Is  rary  similar  whether  it  relates  to  die  for- 
ftoKnre  of  the  bond  or  to  tbe  rule  fUed  to 
set  aside  the  forfeiture  Tbis  was  directly 
held  In  the  ft>llowii«  ease:  Stato  t.  Cox, 
114  Lt.  567.  88  SoutiL  456. 

It  is  true  that  the  conrt  used  the  word 


"perhaps"  In  the  last^ted  case.  The  conrt 
said  that  perhaps  tbe  criminal  court  had  the 
authority  to  pass  upon  the  rule  filed  to  set 
aside  the  forfeiture. 

We  do  not  take  it  that  it  was  the  Intention 
to  express  the  opinion  that  all  tbe  decisions 
rtiating  to  the  forf^ture  of  tbe  Vcmd  and 
Jurisdiction  In  such  cases  axe  erroneous. 

We  reiterate:  There  is  no  question  t>^ore 
us  of  enforcing  the  Judgment  Only  a  caae 
of  forfeiture  of  Uie  bond. 

This  court,  under  the  provision  of  law,  has 
rcfpeatedly  decided  that  the  nulMty  of  a  Judg- 
ment must  be  sued  for  exclusively  in  the 
court  whlc^  rendered  It. 

And  that  execution  could  not  be  arrested 
by  Injunction  issued  by  the  dvH  district  court 
of  New  Orleana. 

The  court  (we  quote  from  the  syllabus) 
said: 

"The  latter  mnat  apply  in  a  proper  case  for 
relief  to  tba  court  wuch  condemned  him,  and 
by  Invoking  remedy  in  other  proceedings."^ 

Tbe  question  Is  not  res  novo.  We  adhere 
to  former  mlings. 

For  reasons  stated,  the  appeal  is  dismissed, 
and  the  case  Is  not  transferred  to  tbe  Court 
of  Appeal. 


<126  La.) 
No.  17,085. 
6IMS*  V.  JETER. 
(Supreme  Court  of  Louisiana.  April  25,  lAlO.) 

(Byllabua  by  the  Cowrt.) 

Appeal  ano  Gebob  (|  110^— AoqunBCEnoB 

IS  Judgment— Reuakd. 

The  defendant  lost  tbe  suit  in  the  district 
conrt.  He  paid  costs,  including  stenographer's 
charges  and  amount  due  to  witnesses. 

He  applied  for  and  obtained  a  sospenslve  ap- 
peal. 

He  was  not  obliged  to  pay  costs  and  charges. 

On  appeal,  appellee  moved  to  dismiss  the  ap- 
peal OQ  tbe  ground  that  appellant  had  acquiesced 
in  the  judgment  by  paying  costs  and  charges. 

The  court  will  not  connidcr  ex  parte  testi- 
mony, offered  to  prove  facts  alleged  to  the  end 
of  obtaining  a  dismissal. 

Case  remanded  in  order  that  evidence  may  be 
introduced  in  the  district  conrt,  and  that  conrt 
to  pass  upon  the  question  submitted.  Cause 
subject  to  appeal. 

[Ed.  Note.— For  other  eases,  see  AppeaJ  and 
Error,  Cent  Dig.  8  I>ec.  Dig.  f  1106.*] 

Appeal  from  First  Judicial  District  Court, 
Pariah  of  Caddo ;  T.  F.  Bell,  Judge. 

Action  by  Reuben  Sims  against  F.  F.  Jeter. 
Judgment  for  plalntltC,  and  defendant  ap- 
peals. Remanded. 

Alexander  &  Wilklnami,  for  appellant  D. 
T.  Land,  for  appellee. 

BSGAnX,  C  J.  .^ipellee  moves  to  dismiss 
this  an>eal  aa  the  ground  tbat  defendant,  F. 
F.  Jeter,  on  October  18,  1900.  voluntarily 
paid  all  the  costs  In  the  cas^  Indnding  the 

stenographer's  costs  and  witness  fees. 
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That  defendant  had  been  condemned 
the  Judgmrat  appealed  from  to  pay  all  costs 
of  the  suit  The  ]udgm«it  was  signed  on  the 

13th  day  of  October,  1909. 

That  defendant  has  refunded  to  plaintiff  In 
the  ^ult  the  amoant  of  the  stenographer's 
bill,  paid  by  plalntUT,  and  part  of  the  clerk's 
costs  which  had  been  advanced  by  plaintiff, 
as  well  as  all  other  costs,  as  before  stated. 

Appellee  prays  that  the  motion  be  sus- 
tained and  the  ai^al  dismissed. 

In  support  of  his  motion,  he  filed  the  affida- 
vit of  his  couns^  and  of  the  clerk  of  court, 
showing  that  the  costs  have  be^  paid  as  al- 
leged. 

This  court  is  not  inclined  to  consld^  testi- 
mony offered  here  for  the  first  tim^  particu- 
larly it  being  ex  parte  testimony. 

The  evidence  will  have  to  be  offered  and 
admitted  contradictorily  with  parties  to  the 
suit 

V/bm  this  will  have  been  done,  the  court  of 
the  first  instance  will  decide  the  Issues  of  ac- 
quiescence vel  non,  and  then  the  case  may 
be  brought  up  on  appeal. 

We  are  decidedly  of  the  opinion  that,  if 
appellant  must  pay  costs  as  In  a  devolutive 
appeal,  payment  of  costs  Is  not  acquiescence 
in  the  judgment.  That  question  has  been 
decided  as  stated. 

We  are  very  much  inclined  to  the  opinion, 
If  one  has  taken  a  susp^islve  appeal,  pay- 
ment of  coats  Is  aoqnlescence  In  tlie  Jndg- 
ment 

We  leave  the  question  open  for  further 
consideration  and  decision  after  the  evidrace 
will  have  been  admitted. 

For  reasons  stated,  It  Is  ordered,  adjudged, 
and  decreed  that  the  case  Is  remanded  to  the 
district  court  In  order  that  that  courit  may 
admit  evidence  and  determine  whether  or 
not  there  was  acquiescence  by  payment  of 
costs,  as  before  stated,  and  that  the  ques- 
tion of  costs  r«naln  in  ab^anc*  imtU  deci- 
sion on  the  merits. 

(126  La.) 
No.  17,699. 
DUMONT  et  al.  v.  BARRETT. 
(Si^reme  Court  of  Louisiana.   April  25,  1010.) 
(Svllabiu  hv  Editorial  Staff.) 

1.  Dedication  (I  16*)  — Gkatbtabd— AOTS 

GONSTITDTINO  DEDICATION. 

That  four  or  five  negroes  ware  buried  In  a 
tract  since  187!^  and  the  owner  mentioned  to 
one  peraoD  that  he  bad  set  the  land  apart  for  a 
graveyard,  did  not  show  a  dedication  of  the 
tract  as  a  graveyard. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Dec.  Dig.  I  16.»] 

2.  RiL&L  Actions  (I  8*)— Petitobt  Actions— 

AX-LEOATIONS  AS  TO  TlTU:. 

An  allegation  of  the  answer  in  a  petitory 
action  that  plaintiff's  title  is  Invalid,  without 
stating  any  ground  of  invalidity,  is  too  vague  to 
be  available. 

[Ed.  Note.— For  other  cases,  see  Real  Actions, 
Dec.  Dig.  I 


Appeal  from  Civil  District  Court,  VubH  of 
Orleans;  Thomas  C  W.  Ellis,  Judge. 

Action  by  Emma  Ferrler  Dumont  and  an- 
other against  John  A.  Barrett  From  a  Judg- 
ment for  defendant,  plalntiffti  appeiL  Af- 
flrn^ 

Patrick  F.  Hennessey,  for  appellants. 
Z«igel,  Thomas  &  Sutbon,  for  appellee. 

PROTOSTY,  J.  This  is  a  petitory  action. 
Plaintiffs  claim,  as  surviving  wife  and  faelr 
of  Andrew  Dumont,  squares  272,  282,  and 
283,  Fifth  district,  of  this  dty,  which  they 
allege  were  acquired  by  Dumont  at  a  tax 
sale  made  in  1876  for  taxes  assessed  against 
Pierre  Nougue,  the  then  owner  thereof.  Plain- 
tiffs allege  that  two  of  the  squares,  namdy, 
282  and  283,  were  set  apart  by  Dumont  as  a 
graveyard,  and  as  such  were  exempt  from 
taxation,  and  that  for  that  reason  any  sale 
that  may  ever  have  been  made  of  the  same 
to  the  state  for  taxes  was  null. 

In  his  answer,  defendant  first  pleads  the 
general  denial.  He  then  alleges  that  he  Is 
owner  and  in  possession  of  a  certain  body  of 
land  (which  he  describes)  acquired  by  blm 
at  the  succession  sale  of  Pierre  Nougue,  of 
which  Nougue  was  owner  by  both  convention- 
al and  prescriptive  title,  and  he  alleges  that, 
if  that  is  the  land  claimed  by  plaintiffs,  then 
that  plaintiffs'  title  Is  Invalid. 

The  evidence  shows  that  the  land  claimed 
by  plaintiffs  is  a  part  of  the  land  acqnired  by 
the  defendant  of  the  succession  of  Pierre 
Nougue,  and  that  Pierre  Nougue  continued 
in  the  actual  possession  of  the  lai^e  tract.  In- 
cluding the  land  In  dispute,  up  to  the  time 
of  his  death  In  1902  when  It  was  sold  to  de- 
fendant who  took,  and  has  retained,  actual 
possession  ever  since :  that  this  body  of  land 
has  never  been  divided  Into  squares,  nor  bad 
any  streets  running  through  it  except  per- 
haps on  paper,  but  has  always  been  under 
fence  as  one  body  of  land ;  that  In  1876  there 
was  sold  to  Dumont,  husband  and  father  of 
plaintiffs,  at  tax  sale,  for  the  taxes  of  1873 
assessed  to  Pierre  Nougue,  the  following: 

(1)  Square  282,  bounded  by  Magtilan, 
Bringler,  Valette^  and  Hancock  streets. 

Ci)  Square  243,  bounded  by  Ptolomy,  Soc- 
rates, Valette,  and  Hancock  streets. 

(S>  Squarefi  253.  254,  272,  and  283,  forming 
a  triangle  Iwunded  by  Pacific  avenue  and 
Valette  and  Ptolomy  streets. 

Now,  the  northern  boundary  of  defendant's 
land  is  Hancock  street;  the  western  is  the 
McDonough  graveyard;  the  eastern  would 
be  Ptolomy  street  If  that  street  were  pro- 
longed. The  streets  perpendicular  to  Han- 
cock 8t<^  at  Hancock.  If  Uiey  were  ino- 
longed,  the  following  of  them  would  traverse 
defendant's  land:  Lawrence,  Brlngler,  Ma- 
gellan, and  Columbus.  What  woold  be  the 
Bontbem  boundary  of  the  land  the  record 
does  not  show ;  but  probably  Valette  street 
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would  be,  If  there  ware  mdi  a  street.  By 
plattiuc  this  deecrUittoii,  it  wUl  IM  noi  that 
the  only  part  of  defondant's  land  that  poart- 
blj  can  be  aald  to  be  Induded  in  the  tax  aale 
to  Dnmcmt  la  the  so-called  square  282,  sup- 
posedly bounded  by  Hasdlan,  BtiogLw,  TA- 
lette,  and  Hancocic 

This  so-called  square,  and  other  land,  was 
adjudicated  at  tax  aale  in  1885  to  O.  W. 
Wigand  tor  taxea  asaesaed  to  Dumont.  Wi- 
gand  Inrouc^t  suit  a^inat  Nongne  for  possee- 
aioB,  and  Nougne  countered  by  an  injunction 
suit;  and  in  the  latter  ault  the  tax  title  of 
Wigand  waa  adjudged  to  be  null,  and  Nougne 
was  maintained  In  possessioiL  Wigand,  called 
aa  a  witneaa  for  plaintlflliB,  testifies  that  at 
the  time  of  tttla  injunction  suit  he  waa  told 
by  Dumont  tiiat  the  latter  had  rec^ved  a  cer- 
tain paymwt  fnnn  Nougne  in  redeniErtlon  of 
the  tax  aale  in  1876. 

Plalntlflb  contend  that  the  tax  aale  to  Wi- 
gand waa  null,  because  thla  soiled  square 
S82  liad  been  set  apart  by  Dumont  for  a 
graveyard,  and  was  In  fact  a  graTeyard,  and 
as  moeb.  was  exempt  from  taxation.  All  we 
need  say  about  that  is  ttiat  tbe  record  falls 
to  sliow  any  audi  dedication, 'but  only  that 
four  or  five  colored  peoiAe  w«e  burled  there 
sinco  18T2;  and  that  Dumont  mmtloned  to 
mie  person  that  he  bad  aet  the  land  apart 
for  a  graTeyard.  The  allegation  in  the  an- 
awer  that  plainttfRT  title  la  inralld,  without 
any  i^eclflcation  of  the  grounds  of  inTiUldlty, 
Is  too  Ti^e  to  serve  any  purpose;  bnt  we 
will  add  tiiat  had  a  proper  attadc  beoa  made 
on  plaintlflk*  tax  title  <m  the  ground  of  the 
Insofflciency  of  tba  desaiptl<m  of  fbe  ptop- 
erty  and  flie  sdling  of  tlie  land  confusedly 
with  other  propertyt  the  attack  would  hare 
had  to  be'sustalned. 

We  wni  add  ^t  the  parties  Uved  during 
this  wlMle  time  within  n  few  aquares  of  eacih 
oHier  and  of  the  land-  in  controvon^,  and 
that  the  suit  has  all  tbe  aiwearance  ct  an 
afterttiongbt  or  stale  demand. 

Judgment  aflBrmed. 


(126  La.) 

No.  18,075. 

FOUBMY  et  al.  t.  TOWN  OF  FRANKLIN 
et  al. 

(Snpreme  Court  of  Louisiana.   April  25,  1910.) 
(Sytlabu*  If  iU  Court.) 

1.  HUNICIPAI.  OOBPOBATIOHS  (|  407*)— CoN- 

ermmoNAi.  Law  (|  290*)  —  Public  Im- 
novExENTS  —  Local  Assessments  —  Due 

Act  No.  147,  p.  261,  of  1002,  empowering 
cities  and  towns  (tDe  city  of  New  Orleans  and 
city  of  Shreveport  excepted)  having  a  certain 
pc^inlation,  and  parish  sites,  to  levy  local  as- 
seBsments  on  abatting  real  estate  for  tbe  pur- 
pose d  paring  or  otherwise  improving  sidewalks 
and  cnrbings,  is  a  lawful  exercise  of  Uie  tax- 
ii^  power,  and  Is  not  repugnant  to  articles  2 
and  232  of  the  state  Constitution,  or  to  tbe 


fourteentli  amendment  of  the  Constitution  of 
the  UiUted  States,  guaranteeing  to  the  citizen 
due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  $  1003;  Dec.  Die.  | 
407:*  Constitutional  Law.  Cent  3:>ig.  |  871; 
Dec.  Dig.  i  29a*] 

2.  municipai.  cobpobations  (1  495*)— looaii 
Assessments—Review  by  Coubtb. 

Whether  a  local  assessment  for  street  pur- 
poses is  necessary  or  not,  or  will  confer  any 
Bpecial  benefits  on  the  abatting  property,  are 
not  judicial  questions,  when  ordered  in  admissi- 
ble cases,  unless  there  be  such  a  plain  and  man- 
ifest abuse  of  power  as  takes  the  case  out  of 
legislative  d^Maetkm. 

[Ed.  Note^FoT  other  caseau  see  Hnnl^iral 
CorporationB,  Cent  Dig.  %  1106;  Dec.  Dig.  S 
495.*] 

3.  Municipal  Cobpobations  rt  336*)— Con- 
TBACT8— LErnno  to  Lowest  Biddeb. 

Under  section  2,  Act  No.  147,  p.  261,  of 
1902,  paving  contracts  must  be  let  to  tbe  lowest 
responsible  Didder  who  can  give  satisfactory  se- 
curity ;  and  where  a  town  council  awards  such 
a  contract  to  one  of  the  bidden,  ignoring  two 
lower  bids,  without  even  plaorible  reasons,  the 
award  will  be  set  aside  as  an  abase  of  the  dis- 
cretion vested  in  the  council. 

[Ed.  Note.—For  other  cases,  see  Municipal 
Corporations,  Cent  Dlg<  ]  8^;  Dec  Dig.  $ 
336.*] 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St  Mary ;  Charles  A. 
O'Neill,  Jtidge. 

Action  by  James  C.  Fonrmy  and  others 
against  tbe  Town  of  Franklin  and  others. 
Judgment  for  plalntiifs,  and  defendants  ap- 
peal. Affirmed. 

B&nmet  Alpha,  City  Atty.,  and  Foster,  Mil- 
ling, Brian  &  Saal,  for  appellant  Town  of 
Franklin.  W.  C-  Balcer^  for  appellant  M.  L. 
Wtlcox.  Allen  &  Pecot,  for  anp^leea. 

I4AND,  J.  In  July,  190^  lin  ordinance  was 
adopted  by  tbe  mayor  and  council  of  the 
town  of  Franklin,  providing  for  the  construc- 
tion of  concrete  sidewalks  and  curbs  of  brick 
at  tlie  cost  (tf  the  abnttbig  property,  pursu- 
ant to  Act  147,  p.  26L,  of  1902.  Bids  were 
invited  by  publication,  and  the  contract  waa 
awarded  to  M.  L.  WUcox,  tbe  tiilrd  lowest 
bidder,  at  the  price  of  $19,956.26. 

Whereup(m  tbe  plalntllfo,  taxpayers  of  tbe 
town  of  Franklin  and  owners  of  real  estate 
abutting  on  the  sidewalks  proposed  to  be  pav- 
ed, instituted  tJiB  present  suit  for  the  purpose 
of  mjolnlng  the  execution  of  said  contract 
and  of  annulling  said  ordinance  on  a  number 
of  grounds,  ajnong  others  the  unconstltutiou- 
ality  of  Act  No.  147  of  1902. 

The  platDtlflCs  In  their  petition  assailed  said 
statute  as  contravening  article  232  of  the 
Constitution  of  1808,  limiting  the  rate  of  mu- 
nicipal taxation  to  10  mlllB,  except  in  case 
of  special  taxes  voted  by  the  taxpayers ;  also 
as  violative  of  articles  2  and  232  of  the  same 
Constitution,  and  the  fourtemth  amendment 
of  the  Constitution  of  tbe  United  States,  pro< 
hlbltlng  the  deprlvatl(m  of  property  without 
due  process  of  law. 
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Plafntifls  also  assailed  the  ordinance  and 
coAtract  as  vlolatlTe  of  tbe  proTldona  of  Act 
147  of  1902  In  tbe  foUowlns  respects: 

TiiBt  10  days*  notice  of  the  ordinance  call- 
iDg  for  bids  f<»r  the  proposed  SHiTlng  was  not 
glrai  In  the  two  newspapers  pnbllshed  to 
■aid  town,  or  dttiw  of  them. 

That  the  contract  was  not  let  to  the  lowest 
reQWuslble  bidder,  but  the  council  arbitrarily 
let  said  contract  to  'M.  L.  Wilcox,  the  third 
lowest  bidder,  to  tbe  damage  and  Injury  of 
the  taxpayers  In  the  sum  of  $1,900. 

The  defendants  maintained  in  their  answers 
the  constltatlooallty  of  the  enabling  statute 
and  tbe  validity  and  l^ality  of  the  ordinance 
and  contract.  M.  L.  Wilcox,  the  contractor, 
reconvened  for  $3,000  damages,  alleged  to 
bare  been  occasioned  by  the  injunction. 

The  cause  was  tried,  and  there  was  judg- 
ment maintaining  the  constitutionality  of  Act 
No.  147  of  1902,  and  annulling  the  ordinance 
and  contract,  and  perpetuating  the  Injunction 
sued  out  by  the  plaintiffs.  All  parties  have 
appealed. 

1.  Act  No.  147  of  1902  does  not  violate  ar- 
ticle 232  of  the  Constitution  of  189S,  as  the 
limitation  of  taxation  therein  contained  has 
no  application  to  local  assessments  or  forced 
contributions.  See  Barber  Asphalt  Go.  v. 
Oogreve,  41  La.  Ann.  251,  S  South.  S4S,  con- 
struing article  209  of  Constltutiou  of  1879, 
containing  similar  llmltationa  on  the  taxing 
power. 

The  apportionment  of  the  entire  cost  of  a 
street  pavement  upon  the  abutting  lots  ac- 
cordii^  to  their  frontage,  without  any  pre- 
llmlnnry  hearing  as  to  beneflts.  may  be  au- 
thorized by  the  Legislature,  and  this  will  not 
constitute  a  taking  of  property  without  due 
process  of  law.  Margaret  French  v.  Barber 
Asphalt  Paving  Co.,  181  U.  S.  324,  21  Sup. 
Ct  625,  45  L.  Ed.  879 :  Davidson  v.  New  Or- 
leans, 06  U.  S.  97,  24  L  Ed.  616;  McMIIlen 
V.  Anderson,  95  U.  S.  37,  24  L.  Ed.  333. 

2.  The  town  of  Franklin  was  Incorporated 
by  Act  No.  89  of  1876.  The  general  munic- 
ipal corporation  law  (Act  No.  136  of  1898)  has 
no  application  to  any  then  existing  munici- 
pality, unless  adopted  by  a  majority  vote  of 
the  electors  therein  at  an  election  called  for 
that  purpose.  As  the  town  of  Franklin  has 
never  adopted  Act  No.  136  of  1898,  and  as 
the  original  charter  does  not  confer  any  pow- 
er on  tbe  council  to  levy  local  assessments 
for  the  pavement  or  repair  of  streets  and 
sidewalks,  it  follows  that  Act  147  of  1902  Is 
the  only  statute  that  can  be  Invoked  In  the 
premises. 

The  complaint  that  the  proposed  work  of 
paving  Is  unnecessary  and  will  not  cwifer  any 
special  benefits  on  the  plaintiffs  is  disposed  of 
by  the  reasoning  and  decree  of  the  cOurt  In 
Kelly  T.  Chadwick,  104  La.  719,  732,  29  South. 
205,  300.   In  that  case  tbe  court  quoted  ap- 


proving  from  Cooley  on  Taxation,  p.  429, 
as  follows: 

"With  the  wisdom  or  unwisdom  of  spedal 
assessments,  when  ordered  in  caws  in  which 
they  are  admissible,  the  courts  have  no  concern, 
unless  there  is  plainly  and  manifestly  such  an 
abuse  of  power  as  takes  the  case  beyond  the 
just  limits  of  legislative  discretion.** 

a  Section  2  of  Act  147  of  1002  provides 
that  the  municipal  council  "shall  let  the  con- 
tract to  the  lowest  responsible  bidder,  who 
can  give  sattsfectoir  aecorlty."  Tbe  three 
lowest  bids  submitted  were  aa  follows: 

M.  L.  Wilcox  $19,596  25 

Smith  &  Brady   18,947  50 

Heynolds  &  Ligon   18,300  00 

Whan  tbe  bids  were  opoied  and  inspected, 
a  motUm  wai  mada  1^  F.  to  award  the  caor 
tract  to  Beynfdds  ft  Llgtm,  and  anotbw  mo- 
tion was  made  by  M.  to  award  the  contract 
to  M.  Ii.  Wacoz.  N^tber  motion  was  sec- 
onded. Mr.  Smltli,  of  Smith  A  Brady,  stat- 
ed that  the  contract  should  be  awarded  to 
Reynolds  ft  Llgon  as  ths  lowest  biddnr. 
There  to  Brans  dispute  ss  to  tbe  exact  r^ 
marks  of  Mr.  Smitii  on  ttiat  oecailcHi;  but 
even  If  bs  said.  **I  withdrew  In  their  favor,*' 
it  to  admitted  tbat  be  did  not  withdraw  in 
favor  of  Mr.  ^niooz  or  any  otiiw  higher  bid- 
der. The  ooonell  went  toto'  secret  session, 
and  M.  and  F.  withdrew  their  respective  mo- 
tions. Thereupon  a  motion  was  made  to 
award  the  omtzact  to  M.  U  WUcm,  and  it 
was  unanimously  ad<^^ed.  Tfaoe  Is  no  ex- 
planation of  thto  action  of  tbe  conndl,  save 
that  F.  dnrlng  tbe  secret  session  went  cm  the 
street  and  was  told  by  citizen  A.  that  citi- 
zen B.  had  said  tiiat  Beynolds,  eC  Beyn<dds 
&  lAgoa,  was  a  crook.  Without  going  Into 
furthw  details^  we  agree  wltb  tbe  dtetrlct 
judge  tbat  tbe  cotmcll  failed  to  uerdse  the 
discretion  vested  In  them  by  law.  but  acted 
arbitrarily  In  tbe  prrmlimn 

It  may  be  stated  tbat  the  mayor  vetoed  tbe 
resolution  awarding  flie  contract  to  WUoox, 
but  it  was  passed  over  tato  objections. 

Tbe  petltlcmaB  allege  that  M.  L.  Wilcox 
was  not  tbe  lowest  responsible  bidder,  and 
that  tbe  award  of  die  contract  to  bhn  was 
unlawful,  and  to  ttu  damage  and  Injury  of 
the  petitioners  and  taxpayers  In  a  consider- 
able  som  of  money,  ^ese  lUlegatlons  dis- 
close grounds  for  annulling  tbe  award  and 
enjoining  tbe  ttxecntloa  (tf  tbe  contract  If 
such  annulmeut  be  not  unbraced  In  the  spe- 
cific prayer  for  tbe  ennnlment  of  tbe  statute 
and  the  ordinance  It  to  covered  by  tbe  prayer 
for  general  relief.  In  bto  reasons  for  Judg^ 
ment  the  judge  a  quo  says: 

"If  tbts  decision  ts  suBtained,  It  will  be  nec- 
essary for  the  town  council  to  readvertlse  for 
bids,  in  order  to  cany  out  their  UDdertaUng, 
and  then  they  may  tnik  the  strict  letter  of  the 
laws." 

Judgment  afllrmed. 
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(1361*.) 
No.  17,9OT. 
BBITT  et  tit  T.  CAIJ>WBLI^N0HTON 
LUMBER  CO.,  Umited.  et  al. 
(Snpieme  Gonrt  of  Loateiana.  March  28,  1910. 
Beheaxliir  Daiied  Hay  9,  ItflQ^ 

(SvUmhuB      fft«  Court,) 

1.  Infants  (|  SO*)— Unauthoeized  Bum  or 

L«A  N  D— Ratification  . 

Mrs.  Britt's  husband  acquired  the  propert? 
which  is  the  basis  of  this  salt  and  which  pass- 
ed to  ber  and  her  children.  She  transferrea  the 
property,  by  a  deed  nndw  private  stature,  to 
R.  H.  Wade,  at  a  time  when  ber  four  children 
were  minora,  and  the  deed  was  not  recorded  for 
many  years.-  In  the  meantime  the  property  bad 
bem  sold,  and  Mrs.  Biitt  and  her  chifdren  now 
sue  to  recover  it  Held,  that  the  children  were 
minors  at  the  time,  and  as  their  mother  was 
absoiately  withont  light  to  seU,  and  thm  is 
nothing  to  show  that  they  were  aware  of  the 
transfer,  that  they  cannot  be  held  to  have  rati- 
fied the  transfer  by  their  mere  silence  for  a 
period  of  10  years,  in  view  of  the  fact  that  they 
wexe  minors  at  the  time  of  the  sale  and  did  not 
tiga  the  deed.  There  was  no  intention  on  their 
put  to  ratify  the  deed,  and  they  are  not  bound 
by  mere  silence  under  the  drcumstancea,  as 
the  act  was  the  illegal  act  of  another,  who  act- 
ed without  the  sha&w  of  antliority. 

[Ed.  Note.— For  otiier  eaaei,  see  Infiuit&  Dec. 
Dig.  i  •30.*J 

2.  PuEADiNO  a  881*)  —  Vabxahce  —  Tnu  — 

Pboof, 

After  Mrs.  Britt  bad  brought  suit,  she  ac- 
Qaired  an  outstanding  title  whicn  she  Introduced 
in  evidence.  She  had  based  the  suit  on  ■  the 
possession  of  one  title,  and  should  not  have 
been  permitted  to  introduce  another  as  the 
basia  of  her  ririit,  imder  the  gnise  of  attack- 
ing the  title  of  the  defendant.  A  plaintiff  most 
stand  on  his  own  pleadings,  and  cannot  make 
up  their  deficiency  by  oECenng  matter  as  evi- 
dence which  should  have  formed  part  of  the 

Elea^nga,  and  the  last-acqiilred  title  ahoald  not 
an  been  introdneed  In  endence. 
[Ed.  Note.— For  other  cases,  see  Flea^ng, 
Cent.  Dig.  I  1260;  Dec.  Dig.  f  381.*] 

3.  IjImitahon  of  Actions  (|  197*)— Evidence 

— TllOt  OF  ACCSUAI.. 

The  facts  show  that  the  trees  were  cut 
within  one  year  of  the  filing  of  the  suit,  and,  as 
relates  to  the  children  of  Mrs.  Britt,  the  ques- 
tion is  before  the  court,  and  the  plea  wiU  be 
overruled. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Dec.  Dig.  9  197.*] 

Appeal  from  Eleventh  Judicial  District 
Court,  Parish  of  NatdiltocbeB;  Samuel  J. 
Henry,  Judge. 

Action  by  Martha  Britt  and  others  against 
the  Caldwell-Norton  Lumber  Company,  Lim- 
ited, and  others.  Judgm«it  for  plalntlfTs, 
and  defendant  and  warrantors  appeal.  B&- 
versed  In  part,  and  dismissed. 

Norwood  T.  Smith.  O.  M.  Cunningham,  M. 
L.  Dlsmukes,  and  O.  W.  Etam,  tor  an^ellants. 
Scarborough  ft  Oarrer,  for  appellees. 

BREAUX.  G.  J.  Originally  the  plaintUTs 
husband  acquired  the  pn^r^  from  the  gen- 
eral govemment. 

He  remained  owner  for  a  number  of  years. 
At  his  death  the  property  passed  to  his  wid- 
jw  and  ctilldren. 


In  the  70*8,  just  prior  to  leaving  to  estab- 
lish her  h<Hne  In  Texas,  plalntUE  conceived 
the  Idea  of  transferring  this  land  to  R.  H. 
Wade. 

She  signed  a  deed  under  private  signature 
to  him  without  witnesses. 

H«r  four  children  were  minors  at  the 
time.  The  oldest  was  bom  in  1867,  the  sec- 
ond in  1860,  the  third  in  1862,  and  the 
fourth  in  1864. 

Their  names  appeared  as  parties  to  the 
deed,  although  not  signed  by  them. 

The  deed  was  not  recorded,  and  remained 
in  private  bauds,  until  1802,  when  a  witness 
appeared  before  a  notary  and  made  afiMavlt 
that  the  deed  had  been  signed  by  the  parties 
whose  names  appeared  to  it 

In  the  year  1882  the  land  was  sold  at  tax 
sale  and  adjudicated  to  the  state.  It  was 
afterward  secured  by  paying  the  taxes. 

Subsequently  a  creditor  of  R.  H.  Wade 
seized  the  property  In  payment  of  a  Judg^ 
ment  and  bad  It  sold  at  public  sale.  It  was 
adjudicated  to  Mr.  J.  C.  Scarborough. 

The  land  remained  In  bis  name  a  number 
of  years. 

This  suit  was  brought  In  lOOSu 

In  the  year  1009  Scarborough,  the  purctias- 
er,  transferred  It  to  the  plaiotlfr. 

The  defendant  and  warrantor  pleaded  rat- 
ification, prescription  of  30  years  and  of  10 
years,  and  they  pleaded  the  prescription  of  1 
year  as  a  defense  against  the  claim  for  the 
trees  which  they  removed  from  the  land. 

We  take  up  In  the  first  place  the  question 
of  ratification. 

The  plea  of  ratification  is  directed  by  the 
defoDdants  against  the  minors'  claim.  The 
defendants'  urged  that,  as  these  minora  re- 
mained sUent  and  acquiescent  for  over  10 
years,  they  are  bound,  and  cannot  now  ques- 
tion the  validity  of  the  act. 

There  would  be  some  force  in  the  position 
If  these  parties  had  not  been  mhiors  at  the 
time,  and  If  it  had  been  shown  that  th^ 
signed  the  deed. 

Both  points  are  fatal  to  this  defense — ^the 
minority  and  the  fact  that  It  does  not  appear 
that  these  minors  had  knowledge  of  the 
transfer. 

This  deed  was  signed  by  the  mother,  Mrs. 
Britt,  and  some  one  else— It  Is  not  shown 
positively  by  whom  the  names  of  the  minors 
were  signed—under  circumstances  which  can- 
not possibly  bind  by  mere  silence.  There 
never  was  the  least  intention  to  ratify  It, 
and  there  was  no  ratification,  and  the  one 
who  signed  the  names  of  the  minors  was 
entirely  without  authority. 

The  minor  who  remains  sll«it  for  10  years 
after  his  majority  may  be  considered  as  hav- 
ing possibly  ratified  cotaln  Illegal  acts  of 
his  own. 

This  does  not  apply  to  illegal  acts  of  oth- 
ers in  his  name  without  the  shadovr  of  au- 
thority. 
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We  will  not  dw«U  at  ai^  length  upon  the 
rtfl^ts  of  tb»  mlnon,  for  It  Is  condiulT^ 
shown  that  they  are  the  owners  of  one-iialf 
of  the  property. 

We  will  next  con^der  the  rights  of  the 
mothw  to  ttilB  propotr* 

We  have  noted  that  she  signed  the  deed. 
She  was  the  anrrlTor  in  conunnnity,  and 
owned,  as  nuib,  one-half  of  the  property. 

The  plaintiff  has  not  succeeded  in  main- 
taining her  dalm.  It  appears  to  hare  passed 
out  of  her  poBSOBrion  and  ownership.  There 
was  an  oatstandlng  title,  subsequently  ac- 
quired by  Hr.  Scarbwoagfa.  He  afterward 
transferred  the  title  back  to  her. 

She  offered  to  prove  that  dtfoidant  (un- 
der a  title  which  she  allied  was  a  nullity) 
was  r^nvested  with  Its  ownership. 

Def«idants  objected  to  the  admission  of 
any  testimony  offwed  to  prore  the  tlQe  ac- 
quired as  before  stated;  that  l^  title  not  al- 
Mged.  and  of  a  date  sabeequent  to  the  filing 
at  the  suit 

The  ground  of  objection  was  that  she  had 
not  allied  that  title;  that  she  must  stand  by 
the  title  which  she  bad  alleged  and  could 
not  prove  the  purchase  sidisequent,  before  re- 
ferred to. 

The  conrt  overmled  the  objection,  and  ad- 
mitted the  testtmony,  not  for  the  purpoee,  as 
expressed  by  the  court  of  enabling  plaintiff 
to  make  out  her  title,  but  to  mable  her  to 
prove  that  defendants  had  not  title. 

It  Is  quite  true,  as  contended  by  defend- 
ants, that  in  a  petitory  action  plaintiff  has  a 
1^1  right  to  attack  whatever  title  may  be 
set  up  by  defendant  in  his  answer,  and  Is 
not  obll^  to  file  any  adOltlcmal  pleadings 
to  enable  him  to  do  so.  That  Is  settled  by 
a  number  of  decisions.  That  applies  when  a 
plaintiff  has  alleged  the  title  under  which 
he  holds  and  under  which  he  seeks  to  recov- 
er. He  must  set  out  bis  chain  of  title.  If 
he  falls  in  this  entirely,  he  cannot  buUd  up 
a  title  of  hlB  own,  which  Is  necessary  for  him 
to  recover  under  the  guise  of  attacking  the 
defendant's  title. 

Plaintiff  must  stand  on  his  own  pleadings. 
He  cannot  make  up  th^  deficiency  by  offer- 
ing evidence  which  he  should  bave  Intro- 
duced In  the  first  placa  To  successfully  at- 
tack, he  must  begin  by  showing  that  he  baa 
some  grounds  to  stand  on. 

Hie  case  as  relates  to  Mrs.  Brltt  must  be 
dismissed  as  in  case  of  nonsuit. 

The  different  prescriptions  to  which  we 
have  referred  above  bare  no  merit  as  against 
the  owners  who  were  minors  In  1876  when 
the  property  was  transferred  by  Mrs.  Brltt, 
as  before  mentioned.  The  defendants  held  no 
title  against  them,  and  were  not  in  posses- 
sion a  sutflclent  length  of  time  to  acquire  by 
prescription.  A  sale  of  minors*  proper^ 
without  any  regard  whatever  to  legal  formal- 
ities Is  null.  Lemoine  v.  Ducote,  45  XjS.  Ann. 
857,  12  South.  030;  Francolse  v.  Delaronde, 
8  Mart.  (O.  S.)  618;  Succession  of  Wcftwr,  16 
La.  Aon.  42a 


We  will  later  refer  to  tibe  prescription  ot 
one  year,  also  pleaded  against  the  action  ai 
trespass. 

The  matter  of  tbe  damage  caused  iv  the 
dtfendant  and  warrantor  tn  baring  taken  the 
trees  on  ttae  land,  to  the  ectent  tiiat  tbe  chil- 
dren ct  Mrs..  Brltt  are  omcemed,  Is  before  ns. 

Returning  for  a  moment  to  ttae  idea  of  pre- 
scription: FlaintUb  are  without  ground  upon 
which  to  stand.  The  dates  are  against  plaln- 
tuta.  Hie  date  the  trees  -were  taken  ta  with- 
in one  year  of  tbe  date  tbat  tba  suit  was 
brought 

The  plea  of  prescrlpthm  ot  one  year  la 
overmled. 

Tbe  plalntiCb  and  appellees  Joined  in  tbe 
appeal,  and  asked  for  an  increase  of  the 
amount  of  the  Judgment 

There  Is  good  ground,  with  the  facts  betate 
us,  to  Increase  tbe  damages  allowed  In  tbe 
district  court 

PlalntUEs  are  entitled  to  a  larger  amount 
Tbe  measurement  made  according  to  ScrllH 
ner,  containing  Doyle's  rule,  has  the  sanc- 
tion of  statute.  On  that  score  there  can  be 
no  good  objection.  After  having  considered 
the  maximum  amount  of  value  of  the  trees 
placed  thereon  1^  scnne  of  tbe  witnesses,  and 
the  minimum  by  others  tbe  amount  la  fixed  as 
hereafter  ahown.  The  acaler  ot  ptolntlff  and 
tbe  scaler  of  defendant  differ  materially. 
Tbe  difference  arises  from  the  fact  that  the 
latter  measures  more  closely  than  the  Doyle 
rule  requires.  Tbe  former  followed  tbat  rule, 
except  In  minor  respects. 

Damages  for  takli^  tlie  trees  of  the  four 
plaintiffs— John,  Emma,  I^ura,  and  Patrick 
Brltt  children  of  Martha  Brltt  widow  of  Pat- 
rick M.  Brltt— owners  of  one-half  of  the  laud, 
and  In  consequence  of  one-half  <it  the  trees, 
are  fixed  at  $800. 

The  testimony  of  the  witnesses  for  plain- 
tiff lead  to  a  bl^,  and  that  of  defendants  to 
a  low,  estimate  of  value. 

Taking  into  account  the  number  of  trees 
cut  and  taken  away  and  the  number  of  feet 
sustained  by  the  preponderance  of  the  testi- 
mony, the  amount  is  fixed. 

The  number  of  pine  trees  is  given  in  the 
testimony,  and  the  numba  of  oaks.  Taking 
the  feet  sustained  by  the  prepondnance  of 
the  evidence,  we  arrived  at  our  conclusion. 

Plaintiffs'  scaler  took  the  diameter  at  the 
stump  and  diameter  of  the  end,  and  made  the 
required  addition  end  a  division  of  the  pro- 
duct by  two,  as  required  by  the  statute; 
while  defendant's  scaler  directed  his  atten- 
tion to  tlie  small  end  of  the  log. 

The  flrst  Is  the  usual  method  followed. 

Taking  as  a  whole  and  considering  all  the 
evidence,  the  amount  ts  sustained  by  suffi- 
cient proof  to  the  sum  of  fl,000  on  the  whole 
tract 

For  the  reasons  stated,  tbe  law  and  the  evi- 
dence being  in  favor  of  plaintiffs,  tbe  chil- 
dren of  Mrs.  Brltt  for  one-half  of  the  land 
described  In  their  petition,  and  for  Mie-halt 
of  the  value  of  the  tnm  taken  from  the  land- 
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that  is,  f80&— It  Is  ordered  adjudsed,  and  d*- 
creed  that  the  Jadcment  aptwaled  trma  as  to 
thorn  be  and  tbe  same  Is  affirmed,  after  In- 
crease for  trees  as  just  stated. 

For  tbe  reasons  atated,  and  the  law  and 
tbe  evidence.  It  Is  ordwed,  adjudged,  and  de- 
creed that  tbe  Judgm^it  In  so  fsr  as  relates 
to  Mra.  Brltt,  who  claims  one-half  of  said 
land  and  half  tbe  trees  tbweon.  be  avoided, 
annalled,  and  reversed;  that  the  case  be 
dtemlssed  as  in  case  of  nonsalt  as  to  her,  at 
her  coats  In  the  district  conrt  to  the  extent 
of  one-bait. 

It  is  wdoed.  adjudged,  and  decreed  that 
she  pay  one  liaif  of  the  costs  of  .ap[>eal,  and 
the  defmdanta  and  aniellants  the  other  half. 


(126  La.) 
No.  17,780. 
MOORE  T.  O'BANNON  &  JULIBN  et  al. 
(Supreme  Conrt  of  Loaiaiana.   April  11,  1010. 
Behearins  Denied  Ma;  0,  1010.) 

(BvUahua  by  the  Court.) 
L  Loos  AND  Looouro  (I  8*)— ComsACi— An- 

NTJLMEirr. 

In  a  contract  nhereby  Btandlng  timber  Is 
sold  for  a  certain  amoaat  in  caah,  and  the  bal* 
ance  to  be  paid  as  the  timber  U  cut  (the  vendeea 
faeina  allowed  a  specified  time  within  which  to 
do  the  cnttinx),  and  in  which  it  Is  agreed  that 
the  vendees  shall  within  a  delay  Bxed  build  a 
sawmill,  within  a  certain  distance  of  tbe  timber, 
and  make  payments  for  the  timber,  when  cat. 
on  pay  days,  to  be  fixed,  at  said  mllX  the  stlpa- 
lations  with  regard  to  the  erection  of  tbe  mill 
and  the  making  of  the  [uyments  there  on  pay 
days  to  be  fixed  are  "accidental,"  being  neither 
of  tbe  essence  of  the  contract  of  sale,  nor  necea- 
aarily  implied  therein,  and,  thongh  noncompli- 
ance with  accidental  atlpulatlona  may,  where 
It  is  Bo  agreed,  and  in  some  cases  where  there 
la  no  agreement  to  tbe  contrary,  furnish  good 
Clause  to  annul  a  contract,  yet,  where  the  par 
tiee  In  tenns  declare  that  in  no  event  shall  the 
contract  become  void  save  for  noncompliance 
with  a  particular  stipulation,  which  is  of  Its 
easence,  tbe  courts  cannot  annul  It  for  any  other 
cause  than  that  so  specified. 

[Ed.  Note.— For  other  casm,  sea  Lmb  and 
Logging,  Cent.  Dig.  H  <^12:  Dea  Dig.  f  &*] 
2.  Loos  AiiD  LoGaiRa  (}  8*)— ComBACia— 

AlVHUUmT— GBOUN  D8. 

Where  aa  act  of  sale  conveys  standing 
timber  to  the  vendees  "and  unto  their  heirs  and 
assigns,"  and  stipulates  thit.  In  no  event,  shall 
tbe  sale  t>ecome  void  unless  the  vendeea  fail 
to  make  the  payments  contuniriated  by  audi 
act,  and,  the  vendees  having  resold  the  timber 
to  another  party,  the  original  vendor  receive! 
a  payment,  on  account,  from  such  party,  he  can- 
not afterwards  be  heard  to  attack  the  title  of 
•och  party  on  the  ground  that  the  original 
vendee  bad  fidled  to  comply  with  accidental 
atlpalatkHia,  noocomidlanee  wiUi  which  the 
terms  of  the  contract  was  excluded  as  a  ground 
for  sadi  attadc. 

[Bd.  Note.--For  other  caaes,  see  Logs  and 
XfOgglag,  Cent.  Dig.  H  0-12 ;  Dec.  Dig.  f  8.*] 

Appeal  from  Sixth  Jndidal  District  Court* 
Parish  of  Uorebonee;  J.  P.  Madis(m.  Judge. 

ActSoa  b7  Joe^  W.  Moore  against  O'Ban- 
uon  *  JtOea  and  others.    Judgment  for 


plaintiff,  and  defendants  appeal  Beversed, 
and  Judgment  for  defendants. 

H.  Flood  Madison,  for  aro^ant  Oulledge 
Bros.  Lumber  Co.  David  Todd,  for  appellee 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  entered  Into  a  con- 
tract with  O'Banncm  &  JuUen  (an  ordinary 
partnership),  witnessed  1^  an  instrument  In 
writing,  as  follows: 

"That  for  •  •  •  ^2.50  to  us  cash  hi  hand 
paid,  and  a  further  consideration  of  the  sum  of 
$7.50  to  be  paid  on  or  before  SO  days  from  date. 
♦  •  •  by  O'Bannon  &  Julien,  we  hereby 
grant,  bargain,  sell,  and  convey  unto  the  said 
O'Bannon  &  Julien,  and  unto  their  heirs  and 
assigns,  all  tbe  pine  timber  situated  on  the  fol- 
lowing laoda,  to  wit:  S.  ^  of  S.  B.  S.  16, 
T.  28,  N.  R.  6  B.  Tbe  said  O'Bannon  &  Ju- 
lien shall  have  seven  years  from  the  date  of 
this  deed  in  which  to  cut  and  remove  said  tim- 
ber and  tbe  right  of  Ingreas  and  egress  over  and 
through  said  lands,  lo  case  O'Bannon  &  Ju- 
Uen wall  not  have  paid  the  sum  of  KM  within 
itO  daya  from  date,  this  contract  shall  be  null 
and  void.  The  condition  and  consideration  of 
this  sale  is  that  the  grantors  are  to  receive,  and 
the  said  CBantKm  &  Julien  are  to  pay.*  *  * 
$1.00  per  1,000  ft.  log  scale,  out  of  the  first 
timber  cut,  and  that  the  balance,  after  enough 
timber  is  cut  to  pay  the  above  sums,  is  to  be 
paid  by  O'Bannon  &  Julien  as  the  timber  is  cut 
and  removed,  and  tbe  payments  are  to  be  made 
at  tbe  sawmill  the  said  O'Bannon  &  Julien 
oQ  the  regular  pay  day  at  aaid  mill  each  month 
after  said  timber  is  cut  and  removed.  We 
hereby  agree  to  warrant  the  title  of  aaid  tim- 
ber against  all  claims,  and  that  said  timber  la 
free  from  incumbrauces.  O'Bannon  &  Julien 
agree  to  locate  a  sawmill  within  three  miles  of 
said  timber  within  six  months  from  date. 
This  deed  is,  and  shall  be,  Mndii^  on  the  gran- 
tors from  its  date,  and  in  no  event  shall  It  be- 
come void  unless  O'Bannon  &  JuUen  fall  to 
meet  the  above  payments.  Given  under  our 
hands  and  seala,  thUs  12th  day  of  July,  1905." 

ma  instrument  was  duly  signed  and  re- 
corded, and  the  wife  of  the  plaintiff  added 
to  It .  a  waiver  of  hinnestead.  The  two 
amonnte  (|2.60  and  fTJKQ  refwred  to  tho^ 
in  wore  duly  paid,  and  in  October,  190&,  the 
partnonlilp  of  O'Baimon  ft  Jnliem  having 
been  converted  Into  tbe  O'Bannon  &  Julien 
Lumber  (Company,  tbe  tlmb«r  in  Question  was 
sold  to  that  oMnpany,  by  which  on  Deoonber 
29,  1906*  it  was  sold  to  Oulledge  Bros. 
Lumbw  Company;  neither  of  tbe  parties 
mentioned  having  cut  any  of  tbe  tlmbw  (so 
far  as  appears)  up  to  the  preeoit  time. 

IWntlff  twinge  this  suit  to  annul  the  coo- 
tracts  thus  mokttoned,  to  cancel  tbe  registra- 
tion thereof,  and  to  have  himself  quieted  in 
the  poeseesUm  of  tbe  timber  In  question ;  tbe 
gist  of  bis  comirtalnt  being  that  O'Bannon  ft 
Julioi  failed  to  erect  the  aawmin  and  ap- 
point the  times  and  i^ace  of  payment,  as  stip- 
ulated ;  that  aale  of  the  timber  was  un- 
authorized, and  renders  his  position  more  in- 
secure; and  that  Oulledge  Bros.  Lumber 
Company  knew  when  the  deeds  to  them  were 
executed  that  the  original  contract  had  not 
been  complied  witti.    O'Bamion  ft  JuIIhi 
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Lumber  Company,  cited  thronili  a  curator 
ad  hoc,  made  no  appearance.  Otilledge  Bros. 
Lumb^  Company,  similarly  dted,  and  ap- 
pearlDS  thronch  the  curator  ad  boo  appoint- 
ed by  the  conrt,  filed  exceptions  of  no  cause 
of  action  and  prouaturlty,  which  were  oYet- 
ruled,  and  of  prescription,  which  was  refa> 
red  to  the  merits,  after  which  It  answered, 
affirming  the  validity  of  Its  title  to  the  tim- 
ber, and,  when  the  case  was  called  for  trial, 
It  further  excepted  that  plaintiff  had  made 
no  tender  of  the  amounts  received  by  him 
(which  exception  was  overruled,  as  coming 
too  late),  and  that  he  Is  estopped  to  attack 
the  transfer  by  O'Bannon  &  Jullen  to  O'Ban- 
non  &  Jullen  Lumber  Company  by  having  re- 
ceived from  the  company  motioned  on  Feb- 
ruary 13,  1006,  a  sum  of  flOO,  fi>r  which  be 
gave  a  receipt,  reading: 

"Received  of  O'Bannon  &  Jnlien  Lumber  Co. 
$100.  Id  addition  to  the  sum  of  flO  paid  by 
them.  Said  sum  of  moner  is  given  now  as 
part  payment  of  the  purchase  price  of  timber 
situated  upon  the  following  lands,  on  which 
O'Bannon  &  Julien  Lumber  Co.,  have  a  deed, 
to  wit:"  (and  then  follows  a  description  of  the 
lands). 

This  plea  oi  estoppel  was  objected  to  as 
coming  too  lat^  and,  tiie  objection  having 
been  OTHTOled,  tdaintlff  filed  a  snnilemental 
petition,  alleging  that  he  received  the  mon^ 
and  gave  the  receipt  on  tbe  representation 
t3iat  tbe  mill  would  idiortly  be  put  ujh  and 
fliat  O'Bannon  &  Jalien  would  pnsonally 
moke  payments  there  for  tba  timber  cat 

It  was  shown  on  tbe  trial  that  voik  was 
begun  on  tbe  mill  referred  1^  In  the  contract' 
in  March,  and  that  the  mill  was  completed 
tn  Deconber,  1906;  that  03annon  ft  Jnlten 
Lumtw  Company  operated  It  for  a  few  days, 
and  sold  It  (tc^ether  wltti  ttie  timber  in 
question)  to  Golledge  Bros.  Lnmber  Company, 
wfaldi  it  was  operated  for  about  three 
monttis  (thoiuA  without  cutting  any  of  the 
ttmbw  acQi^red  from  t^ntllt),  at  On  end 
of  wbicb  pralod  the  boilen  and  some  parts 
of  the  madilnery  and  appliances  wore  re- 
moved ;  and  that  the  mill  has  not  rtnce  berai 
Iterated.  Some  testimony  was  taken,  the 
purpose  of  which  appears  to  have  been  to 
show  tliat  tbe  Oulledge  Company  knew,  when 
it  bought  the  property,  tbat  O'Bannon  ft  Jo- 
llm  had  not  complied  with  those  condltlfms 
of  the  contract  relating  to  the  erection  of  the 
mill  within  six  mwitbs,  and  the  establish- 
ment there  of  pay  days,  but  the  result  ot 
which  was  to  show  that  said  company  bad 
tbe  title  to  the  i>roperty  examined  by  an  at* 
tom^  at  law  and  bou^t  on  the  faith  of  bis 
report  that  It  was  good.  It  was  also  shown 
that  the  Oulledge  Company  Is  stronger  finan- 
dally  than  either  O'Bannon  ft  Jullen  or. 
O'Bannon  &  Jullen  Lumber  Ccnnpany,  And 
in  the  course  of  the  trial  that  company  re- 
peated an  offer,  which  is,  substantially,  made 
in  the  answer  filed  by  It,  to  the  ^ect  that, 
when  It  cuts  plaintiff's  timber,  it  will  pay 


him'  tbet^at.  If  ttie  mOl  In  qnestSon  Is  not 
tlien  in  operatioii^and  pay  days  diall  not  have 
been  eetabUsbed  there,  "at  his  residence,  or 
at  any  bonk  or  other  idace  that  be  may  des- 
ignate, and  at  any  time  dnring  tbe  numtb 
following  Out  in  whidi  the  timber  has  been 
cat  tbat  the  idalntiff  may  designate^"  To 
whidi  oflEer  jdaintUT,  in  effect^  replied  that, 
having  undn-  ttie  law  the  right  to  donand  tiie 
dissolatlon  of  the  oontcact,  and  liavlng  avail- 
ed himself  of  tbat  right,  his  answw  to  the 
propoBlUon  was  to  be  found  In  his  petition. 

C^inion. 

The  contract  for  the  dissolution  of  which 
plaintiff  sues  was  not  ^>ecIficaUy  annexed  to, 
and  made  part  of,  his  petition,  and  hence  the 
exception  of  no  cause  of  action  was  properly 
overruled ;  but  It  was  offered  In  evidence  by 
plaintiff  at  the  opening  of  the  case,  and  there- 
after, as  It  seems  to  us,  all  the  oth&r  evldmce 
offered  In  behalf  of  plaintiff  (and  which  was 
admitted  over  the  objection  of  the  curator  ad 
hoc  representing  Gulledge  Bros.  Lumber  Com- 
pany) was  for  the  most  part  useless,  if  not 
Irrelevant,  since,  conceding  the  truth  of  the 
allegations  upon  which  plaintiff  relies,  he 
would  not  be  entlUed  to  the  Judgment  prayed 
for.  True,  the  contract  inrovldes  that  pay- 
ments for  the  timber  to  be  cut  by  O'Bannon 
ft  Jullen  "are  to  be  made  at  the  sawmill  of 
the  said  O'Bannon  ft  Jullen  on  the  r^ular 
pay  days  at  said  mill  each  month  after  said 
timber  Is  cut  and  removed,"  but  It  is  not  pre- 
tended that  any  of  the  plaintiff's  timber  has 
yet  been  cut,  and  tiie  vendees  and  their  as- 
signs are  allowed  seven  years  from  July  12, 
1005,  within  which  to  do  the  cutting,  so  there 
has  been  no  default  as  to  either  the  time  or 
place  of  payment.  It  is  also  true  tbat  O'Ban- 
non ft  Julira  agreed  "to  locate  a  sawmill 
within  three  miles  of  said  timber  within  six 
months  from  date,"  and  that  they  failed  to 
do  so;  but  (1)  after  the  six  months  bad  ex- 
pired plaintiff  received  |100  from  O'Bannon 
ft  Julien  Lumber  Company,  the  transferree 
of  O'Bannon  ft  Jullen,  as  in  part  payment,  in 
advance,  of  the  price  of  bis  timber,  and  re- 
served no  rights  with  respect  to  the  then  ex- 
isting default,  and  the  erection  of  the  mill 
was  b^un  In  the  following  month  and  com- 
pleted before  the  end  of  the  year  without  any 
attempt  on  bis  part  at  'putting  in  default: 
and  ^  the  provision  of  tbe  contract  rating 
to  the  wectlon  of  the  mill  Is  Inunediat^  fol- 
lowed by  the  stipulation : 

"This  deed  is,  and  shall  be,  binding  on  the 
graators  froqi  its  date,  and  In  no  event  shall 
it  become  void  unless  O'Bannon  ft  Julien  Call  to 
meet  the  above  payments." 

If,  therefore,  plaintiff  has  sustained  any  In- 
Jury  by  reason  of  failure  of  O'Bannon  ft  Jull- 
en to  erect  the  mill  wltbln  six  months,  and 
has  not  condoned  their  default,  or  has  been 
Injured  by  the  Cutting  down  of  tbe  mill  aft- 
er It  was  erected  (and  no  audi  injui?  is  al- 
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lecM>.  his  remedy. 'vluitonr  it  majlM^lB  not 
to  be  fooDd  Id  an  ftction  toaTOid  the  contract 

The  stlpiilatlons  rdftdng  to  the  erection  of 
the  mill  and  the  tnflt;^*n  of  the  payments 
tliere  on  pay  days  to  be  flzed  are  auoad  the 
sale  of  the  timber  '^accidental."  betaw  neither 
of  the  essence  of  the  contract  nor  necessarily 
Imidiod  from  Its  natnre^  but  dependlns  sole- 
ly iqpon  the  will  of  Ihe  parties  r^nlated  by 
the  general  rules  applicable  to  all  contracta 
Qt.  Code^  art  1761,  par.  &  Where  the  par- 
ties so  agree,  or,  in  some  case^  where  there 
is  no  agreement  to  the  contrary,  noncompli- 
ance with  accidental  aUpulationB  may  furnish 
good  canse  to  annul  a  contract  But  in  this 
case  there  is  a  qiedflc  agreement  that  "In  no 
event  shall  it  [the  contract]  become  void,  un- 
less O'Bannon  ft  Jullai  fhU  to  meet  ttie 
*  *  *  payments";  and  not  only  has  there 
been  no  default  with  respect  to  the  payments, 
but  the  plaintiff  has  beoi  paid  $100  more  than 
the  contract  calls  for,  the  amount  having  been 
ai^rently  paid  to,  and  received  by,  him  in 
advance,  and  beyond  the  terms  of  said  con- 
tract, in  order  to  satisfy  and  compensate  him 
with  respect  to  the  delay  in  the  erection  of 
the  mllL  If,  under  such  circumstances,  we 
ahould  annul  the  sale  because  of  the  failure 
of  O'Bannon  ft  Jullen  or  their  assigns  to  com- 
ply with  tiie  accidental  stipulation  In  ques- 
tion, we  should  be  making  and  enforcing  a 
contract  between  the  parties  which  they  de- 
dared  in  explicit  lai^age  they  did  not  In- 
tend to  make  or  to  have  enforced. 

Concerning  the  sale  of  the  timber  by  O'Ban- 
non &  Jullen  to  O'Bannon  &  Jullen  Lumber 
Company,  and  by  that  company  to  Gulledge 
Bros.  Lumber  Company,  as  the  original  con- 
tract declares  that  the  vendor  sells  to  "O'Ban- 
non &  Jullen  and  unto  th^  heirs  and  as- 
signs," and  stipulates  that  in  no  event  shall 
the  sale  become  void  unless  the  vendees  fall 
to  make  tbe  payments  contemplated  by  the 
contract,  and  as  plaintiff,  after  tbe  sale  to 
O'Bannon  &  Jullen  Lumber  Company,  receiv- 
ed a  payment  of  $100  from  that  company, 
and,  in  so  doing,  acknowledged  that  it  had  a 
deed  to  the  timber,  we  are  of  opinion  tbat  he 
6>lalntlfl)  cannot  now  be  heard  to  attack  the 
title  thin  acknowledged  on  the  ground  that 
bis  orlglBal  vendees  failed  to  comply  with  the 
accidental  stipulations,  whldi,  by  the  terms 
of  the  sale,  were  ezduded  as  grounds  for 
ffodi  attadE. 

Tliere  Is  no  issue  presented  by  the  plead- 
ings as  to  the  original  validity  of  the  sale  in 
qnestion,  the  complaint  being  ^at  O'Bannon 
A  Jnlioi  fhlled  to  comply  with  Uielr  obliga- 
tions  thereunder;  nor  does  plaintiff  seek  to 
recover  any  damages  as  having  bem  sustoln- 
ed  Xsg  blm  in  ctmsegnence  of  such  noncom- 
pliance. His  demand  Is  that  said  sale  and 
the  sale  to  O'Bannon  &  Julioi  Lumber  Com- 
pany, and  by  that  company  to  Gulledge  Bros, 
lannbor  Company,  be  annulled  and  the  regis* 
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try  thereof  canceled,  and  he  falls  to  diow 
Oiat  he  is  eiUltled  to  the  Judgment  demand- 
ed, and  wbidi,  on  the  verdict  of  a  Jury,  lie 
obtained  in  the  district  court 

It  is  therefore  ordered,  adjudged,  and  da- 
creed  that  the  verdict  and  Judgment  appeal- 
ed Amm  be  annulled,  avoided,  and  reversed, 
and  that  there  now  be  Judgment  In  ftivor  of 
the  defendants,  rejecting  plaintiff's  demand 
and  dUnuisalng  this  suit,  at  bis  cost  in  both 
courtiL 


a26  La.) 
No.  18,233. 

SMITH  T.  GUMBRRLAND  TELEPHONE}  & 
TELEX3RAPH  CO. 

(Supreme  Gouit  of  Looislana.   April  25,  1010^ 

{Sylhi\»u  6v  BdxtoriaX  Staff.) 
GouBTB  (i  79*)— Rules  of  Coubt— Statutes— 

CONSTBUOTIOIT. 

Under  CraiBt  art  104,  provldlog  that  the 
rales  of  practice  la  the  Supreme  Court  shall  ai>- 
ply  to  the  Courts  of  Appe^  until  otherwise  pro- 
vided, a  mle  of  practice  regulating  appeals  In 
the  Supreme  Court  will  regulate  appeals  In  the 
Courts  of  Ai^eal,  where  there  Is  do  law  on  the 
subject;  but  where  there  is  a  law  on  tbe  sub- 
ject, tbe  Legislature  must  repeal  the  law  and 
enact  another  in  its  place,  If  a  change  ia  desired, 
and  Act  No.  223  of  1908,  fixing  the  delay  for  a 
rehearing  in  the  Supreme  Court  at  16  days,  does 
not  repeal  a  rule  of  the  Courts  of  Appeal  limit- 
ing tbe  time  to  6  days,  adopted  as  authorised  by 
Act  No.  100  of  1896. 

[Ed.  Note.— For  other  cases,  see  Ooarts,  Cent 
Dig.  I  275;  Dec.  Dig.  {  7».*] 

Case  Certified  from  Court  of  Appeals,  Par- 
ish of  Orleans. 

Action  by  Mrs.  B.  W.  Smith  against  the 
Cumberland  Telephone  &  Telegraph  Com- 
pany. Heard  on  certlQcate  from  the  Court 
of  A|^>eal,  Parish  of  Orleans,  by  the  Judges 
thereof  applying  for  instrucUons.  Questions 
answered. 

P.  H.  Mentz,  for  plaintiff.  D«iegre  & 
Blair  and  Victor  Leavy,  for  def^idant. 

BBBAUX,  O.  J.  Under  article  104  of  the 
Constitntlon,  the  honorable  Judges  of  the 
Court  of  Appeal  certify  a  jHnposltlon  of  law 
to  this  court  Th^  desire  Instruction  in  re- 
gard to  whether  6  Judical  days  aftar  the 
rendition  of  a  decree  by  that  court  is  the  de- 
lay within  which  to  apply  for  a  rehearing, 
or  whether  it  is  15  days. 

The  motion  few  a  rehearing  was  filed  in 
that  court  after  the  0  Judicial  days  had 
elapsed;  the  contenti<m  of  the  mover  being 
that  he  had  16  days. 

Article  104  of  the  Constitution  ordalus  that 
the  rules  of  practice  that  regulate  appeals  In 
this  court  shall  apply  to  appeals  and  proceed- 
ings in  tbe  Court  of  Appeal. 

In  1908  the  Genial  Assembly  fixed  the 
d^ay  for  a  rehearing  in  this  court  at  16  days. 
Act  No.  228  of  1908. 


SMITH  V.  CUUBERLAND  TELEPHONE  &  TELEGRAPH  CO. 
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To  SDBtftlD  the  opinion  ttet  the  last-cited 
act  la  controlling  In  the  Conrt  of  Appeal 
wonld  be  in  effect  to  decUe  tbat  it  la  a  re- 
pealing act  in  so  far  as  relates  to  the  Conrt 
<rf  Appeal. 

We  aie  not  of  the  opinion  that  it  has  that 
effect 

True  the  article  of  ttte  OoiiBtltDtloit  btfore 
refened  to  provldee  that  the  role  of  proce- 
dure in  both  courts  shall  be  similar  bo  far 
as  it  may  be  i4)pllcabl&  Bat  the  Cfnutttn- 
tlon  also  ordains  that  law  and  rule  shall  re- 
main until  otherwise  ivovlded. 

It  has  not  been  otherwise  provided.  Be- 
sides, there  Is  some  restrictUm  In  the  srtlde 
of  ^  ConBtitiiti<Hi  cited  in  the  phrase  *te 
far  as  may  be  appllcabla" 

It  Is  for  the  Legislature  to  determine  as 
to  the  "applicability  of  the  ndeL** 

Whenever  tha«  is  no  law  npoa  the  subject 
th«i  the  rule  of  practice  to  relate  ai^peals 
in  this  conrt  regulates  appeals  in  the  Court  of 
Appeal.  But  if  thwe  la  a  law  upon  the 
subject,  it  b^oores  the  L^Mature  to  repeal 
the  law  and  oiact  another  In  its  stead.  If 
a  change  is  deemed  proper. 


The  Court  of  Appeal  has  a  rule  ot  its  own 
which  Umlts  the  time  to  6  days,  adopted  sa 
aothorlMd  by  Act  No.  100  of  1886. 

That  fact  also  has  to  be  omsldered  In  de- 
clding  the  point  at  tssoe,  as  it  was  consider- 
ed as  baring  weight  in  the  case  of  GremllUon 
T.  Jones;  122  Ls.  m  47  Sootta.  482. 

As  m  the  Just  cited  cose,  in  our  apbdon, 
the  law's  IntentloD  Is  that  0  days  shall  be  the 
limit 

The  just  dted  case  Is  wy  similar  to  tike 
one  before  us  for  decision.  In  that  case  the 

court  decided  Act  No.  100  of  1886,  allowlnc 
8  Judicial  days  for  a  petition  tm  a  rdwaring 
In  the  Courts  of  Appeal,  Is  an  unrepe^ed  act 

It  it  be  not  r^NAled  ln  so  far  as  rdates  to 
the  8  Judicisl  days,  it  is  not  repealed  as  r^ 
lates  to  the  6  Judicial  days. 

To  the  first  proposition  we  answer  that  6 
Judicial  days  Is  the  time,  and  to  the  alterna- 
tive question  we  answer  that  16  days*  d^ 
lay  is  exclusively  confined  to  the  Supreme 
Court  under  the  act  befwe  dted.  It  follows 
that  we  answer  the  first  proposition  in  the 
aflSrmatire,  and  the  alternative  question  In 
the  native. 
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BBEIWIIR  T.  MULLINB.   (No.  14,421.) 
(Snprema  Gooit  ^  lOsdssippL  Maj  16,  1910.) 

1.  WmVESSD  (I  ai8*)— ATTACKING  CBEDIBIL- 

iTT  or  Unihfeaohed  Witness. 

Te«timoo7  as  to  tbe  reputation  of  a  wit- 
n«88  for  truth  and  verad^  is  InadmiBslble, 
where  no  effort  has  been  made  to  impeach  such 
witneM. 

[EH.  Note^For  other  eases,  see  Witnesses, 
Cent  IMc  i  1086;  Dec.  JHtTi  81&*] 
Z  ArPKAL  Airo  Bbbob  1060*)^Rktiew— 

Hashlesb  Bbeob. 

Fbr  error  in  admitting  testimony  of  the 
food  reputation  for  truth  and  Teracity  of  an 
onimpeached  witness  the  jndgment  will  be  re- 
Teisedt  when  the  evidence  Is  evenly  balanced 
and  the  improper  evidence  may  have  influenced 
the  verdict 

[Ed.  Kote.— For  other  cases,  see  Ajtpea]  and 
Error,  Gent  Dig;  ||  4163-1160;  Dec  Diff.  | 
lOeOL^ 

Appeal  from  Circuit  Coart,  Noxubee  Oonn- 
ty;  John  L.  Buckley,  Judge. 

Action  by  R.  Brewer,  Sr.,  against  Cunning- 
tiam  Bros.,  In  which  W.  S.  Mullins  Interven- 
ed. From  a  Jndgment  for  tntervener,  plain- 
tiff appeals.   Reversed  and  remanded. 

This  is  a  replevin  suit  for  a  mule,  brought 
by  the  appellant,  R.  Brewer,  Sr.,  against 
Cnnningbam  Bros.,  who  disclaimed  any  title. 
The  appellee,  W.  S.  Mullins,  who  It  seems 
got  possession  of  the  mule  after  the  writ  of 
replevin  bad  been  sued  out,  was  admitted  to 
defend.  The  suit  proceeded  as  if  it  had  been 
originally  brought  against  Mullins.  There 
was  a  verdict  and  Judgment  for  Mullins,  from 
which  Brewer  prosecutes  this  appeal. 

A  great  deal  of  testimony  was  taken  on 
both  sides.  Both  of  the  parties  to  tbe  suit. 
Brewer  and  Mullins,  testified;  each  claiming 
that  he  had  lost  a  mule  and  positively  Iden- 
tifying tbe  one  in  question  as  the  one  lost 
Each  was  supported  In  his  contention  by  wlt- 
neseea  to  tbe  same  effect  It  appears  from 
tbe  record  that  the  question  of  fact  as  to  the 
ownership  of  the  mule  involved  was  a  close 
one.  J.  P.  Smith  was  introduced  as  a  witness 
by  Brewer.  On  crosB-ezamlnatlon  by  the  at- 
torney for  MulUna  he  was  ssked,  over  the  ob- 
jection of  Brewer's  attorney,  whether  Mul- 
lins was  a  truthful  man,  to  which  he  answer- 
ed that  be  was:  that  he  was  as  truthful  a 
man  as  there  was  In  the  country.  The  only 
assignment  of  error  Is  that  the  court  should 
not  have  permitted  this  testimony,  because 
of  the  fact  no  testimony  had  been  offered  by 
Brewer  impeadiing  the  character  of  Malllns 
for  tmUi  and  Tsracity. 

J.  EL  Rives,  for  aiveUant  H.  H.  Brooks, 
Jr.,  for  appellea 

ANDERSON,  J.  (after  stating  tbe  fftcts  as 
•boTe).  The  court  erred  In  permitting  testi- 
mony to  tq>liold  the  diaracter  of  the  witness 
If nlUns  for  truth  and  Tttaelty,  when  tt  had 
not  t>een  directly  assailed.  It  was  not  an  Is- 
sue before  flie  Jury,  and  could  not  be  made 


one,  eieept  by  his  adrrasary  attacking  it 
In  tiie  manner  laid  down  by  law.  The  issue 
of  fact  befwe  the  Jury  seems  to  hare 
been  about  erenly  balanced.  Undor  these 
circumstances,  iu<di  testimony  probably  had 
influential  w^ht  with  the  Jury. 
Reversed  and  remanded. 


FURST  r.  PSIASBl   (No.  14,503.) 
(Supreme  Court  of  Hlsidsslppl.   May  16, 1910.) 

BSTOPPBL  (I  32*)— To  DMT  PoiSBESSION— Bl- 
OITAL  IN  FOBTHCOHINO  BOND. 

Where,  when  a  writ  of  replevin  was  levied, 
defendant  executed  a  forthcoming  bond,  descrih* 
ing  property  sued  for  and  obligating  himself  to 
have  it  forthcoming  at  the  trial,  be  could  not 
on  trial,  deny  that  he  had  possession  of  It  at 
the  Institution  of  the  suit  and  service  of  the 
writ,  and  claim  that  he  only  had  one  piece  of  it 
[Bd.  Mote.— For  other  cases,  see  Sistoppel, 
Cent  Dig.  I  81;  Dec.  Dig.  |  S2.*] 

Appeal  from  Circuit  Cour^  Btdlvar  Coun- 
ty; J.  M.  Cashin,  Judge. 

Action  by  J.  B.  Pease,  Sr.,  against  H.  A. 
Furst  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

The  appellee  sued  the  appellant  In  replevin 
before  a  justice  of  the  peace  of  Bolivar  coun- 
ty for  a  soda  fountain  and  apparatus.  Pease 
recovered  Judgment,  and  Furst  appealed  to 
the  circuit  court  where  there  was  a  trial 
had  and  Jndgmrait  rendered  In  favor  of  the 
appellee,  Pease,  for  the  soda  fountain;  the 
court  giving  a  peremptory  charge  to  the  jury 
to  find  a  verdict  for  the  plaintiff.  Pease. 
From  that  Judgment,  Furst  prosecutes  an  ap- 
peal to  this  court 

The  defense  sought  to  be  made  by  Furst 
was  that  he  only  had  in  his  possession  one 
piece  of  the  soda  fountain,  the  carbonator, 
which  he  stated  in  bis  testimony  he  offered 
to  deliver  to  Peasa  The  affidavit  for  replev- 
in described  each  Item  of  the  property  sued 
for  and  the  value  of  the  same.  The  writ  of 
replevin  and  the  officer's  return  on  same  de- 
scribes it  in  the  same  manner.  When  the 
writ  of  replevin  was  levied,  the  defendant 
Furat  executed  a  forthcoming  bond  for  the 
property,  In  which  It  is  described  exactly  as 
in  the  affidavit,  writ  and  return  of  the  of- 
ficer; and  in  the  appeal  bond  to  the  circuit 
court,  given  by  Furst,  the  same  description 
of  the  proper^  is  set  out  The  forthcoming 
bond  has  tbe  usual  condition,  by  which  Furst 
and  bis  sureties  obligate  themsdves  to  have 
the  im^erty  forthcoming  at  the  trial  of  the 
case. 

Fontaine  Jones,  for  apiieQant  Marcus  L. 
Kaufman  and  Potter  &  Thomson,  for  ap-' 
pellee. 

ANDBBSON,  J.  (after  stating  the  facts  as 

above).  The  court  below  committed  no  error 
in  charging  the  Jury  peremptorily  to  find  a 
verdict  for  the  appellee.  Pease.   In  view  of 
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tbe  redtal  in  the  fortbcomtng  bond  executed 
by  Farst,  admitting  poBsesslon  of  the  prop- 
erty sued  for,  he  will  not  be  heard  to  deny 
that  be  had  possearion  of  it  at  the  time  of 
the  institution  of  tbe  replevin  suit  and  tbe 
service  of  tbe  writ.  The  recital  in  the  forth- 
coming bond  operates  as  an  estoppel  upon 
him  to  deny  the  possession  of  the  property. 
It  Is  an  admission,  in  most  solemn  form,  of 
the  possession  of  the  property  by  him.  It  was 
held  In  Healy  v.  Newton  et  al.,  90  Mich.  228, 
55  N.  W.  666,  that  "a  recital  in  a  supersedeas 
bond  givep  by  a  log  owner  on  the  rendition 
of  Judgment  against  the  principal  debtor, 
which  Is  made  a  lien  on  the  logs,  that  a  per- 
sonal judgment  has  been  rendered  against 
the  log  owner,  concludes  him  and  his  sureties 
in  a  suit  on  the  bond  as  an  admission  of  that 
fact."  The  general  mle  is:  A  recital  In  a 
bond  concludes  the  parties  as  an  admission 
of  the  facts  recited. 
Affirmed. 


MARTIN  v.  STATE.    <No.  14,667.) 

(Supreme  Court  of  Mississippi.  May  16,  1910.) 

Bail  <|  43*)— GAPnAZ.  OrFBSSEs—RiOHT  to 
Bail. 

When  a  person  is  indicted  for  a  capital 
offense,  and  tbe  proof  in  evident  or  tbe  presump- 
tion great,  be  is  not  entitled  to  bail,  except  un- 
der special  and  extraordinary  circumstances ; 
but,  if  the  proof  is  not  evident  or  tbe  presump- 
tion great,  aa  is  entitled  to  ball  as  a  matter  of 
ri^t. 

lEd.  Note.— For  oOier  cases,  see  Ball,  Cent 
Dig.  H  153-164 ;  Dec  Dig.  f  43.*] 

Appeal  from  Order  of  J.  S.  Hicks,  Chan- 
cier, sitting  in  Sharkey  County. 

Halieas  corpus  by  Jessie  Martin  to  obtain 
ball.  From  an  order  denying  an  application 
for  ball,  petitioner  appeals.  Affirmed. 

McLaurln  &  Thames,  for  appellant.  Carl 
Fox.  Asst  Atty.  Gen.,  tax  the  State. 

McLAIN,  C.  This  is  an  appeal  from  an 
order  of  Chancellor  J.  S.  Hicks,  refusing 
bail  to  Jessie  Martin  at  the  hearing  of  a 
writ  of  habeas  corpus,  on  the  22d  day  of 
April,  1810,  in  the  courthouse  of  Sharkey 
county.  Jessie. Martin  was  Indicted  In  Shar- 
key county  at  the  March  term,  1910,  for  tbe 
murder  of  one  Noah  Borodofsky. 

Counsel  for  relator  quotes,  with  approval, 
from  the  case  of  Moore  v.  State,  86  Miss. 
137,  as  follows:  "We  wish  It  understood 
that,  on  application  for  hall,  we  may  grant 
the  ball  even  where  the  Jury  might,  and  per- 
haps ought,  on  tbe  same  evidence,  to  raider 
a  verdict  of  guilty  for  murder.''  This  rule 
Is  criticised  by  this,  court  In  the  case  of  Ex 
parte  Bridewell,  57  Miss.  42,  In  this  lan- 
guage: "If  by  this  it  was  meant  that  this 
court,  or  the  presiding  judge,  on  the  hearing 
of  a  writ  of  habeas  corpus,  might,  In  Its  dis- 
cretion and  under  the  exceptlooal  clrcmn- 


stances  alluded  to  above,  grant  bail,  evoi 
though  the  relator  had  not  made  out  a  case 
by  which  he  was  constitutionally  entitled  to 
demand  it,  we  approve  tbe  remark;  but  If  It 
Is  meant  that  the  applicant,  In  the  absence 
of  such  exceptional  circumstances,  can  ever 
be  said  to  have  established  a  legal  right  to 
demand  enlargement  by  testimony  which 
would  make  it  the  duty  of  a  jury  to  convict 
blm  of  a  capital  crime,  we  dissent  from  it." 

A  prisoner.  If  Indicted  for  a  capital  of- 
fense, when  proof  Is  evident  or  presumptioi) 
gi'cat,  should  not  be  admitted  to  ball,  except 
under  special  and  extraordinary  circumstan- 
ces, or  other  causes  mnklug  It  reasonable 
that  be  should  be  balled;  but,  If  the  proof 
is  not  evident  or  the  presumption  great,  be 
Is  entitled  to  bail  as  a  matter  of  right.  lu 
Wray's  Case,  30  Miss.  673.  it  was  held  that. 
If  a  well-founded  doubt  (of  guilt)  can  even 
be  entertained,  then  the  proof  cannot  be  suld 
to  be  evident  nor  tbe  presumption  great,  and 
In  such  case  ball  must  be  granted. 

We  have  carefully  Inspected  the  record  In 
this  case.  We  refrain  from  making  any  com- 
ment on  tbe  testimony.  The  chancellor  was 
tbe  trier  of  tbe  facts,  and  he  acted  upon  tbe 
conviction  that  tbe  testimony  made  upon  bis 
mind.  He  saw  the  wltncBses  and  beard  them 
testify,  and  was  In  a  position  to  determine 
their  credibility  and  give  such  weight  to  the 
testimony  of  each  as  In  his  judgment  It  was 
entitled  to.  After  a  careful  study  of  the  tes- 
timony In  the  record  of  this  case,  it  seems  to 
us  that  It  cannot  be  said  that  the  chancellor 
abused  his  discretion  In  declining  to  allow 
tbe  relator  balL 

We  afflnu  the  decision  of  tiie  chancellor. 

PER  CURIAM.  For  reasons  stated  in  the 
above  opinion  of  the  Commissioner,  this  case 
Is  affirmed. 


MIDDLETON  T.  STATE.    (No.  14,340.) 
(Supreme  Court  of  Mississippi.   May  16,  1910.) 

1.  CuaniTAL  Law  <|  1122*)— Appkai<— Rbc- 

OBD. 

An  assignment  of  error  to  the  act  of  tbe 
court  in  modifyinK  an  instmction  will  not  be 
considered  on  appeal,  where  there  Is  nothinK  la 
the  record  to  show  that  any  modiflcatlfHU  were 
made  in  the  lofltruction,  except  a  stfttemeot 
contained  in  appellant's  brief. 

[Ei.  Note.— For  otber  caseH,  see  Criminal 
Law,  Cent.  Dig.  |8  2940-2945;  Dec.  Dig.  i 
1122.*] 

2.  Cbiminal  Law  (1  1038*)— Appeal— Objec- 
tions IN  LowEB  Court. 

An  objection  to  the  sufficiency  of  the  in- 
stmctions  cannot  i>e  raised  for  the  first  time 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  (  2648;  Dec.  Dig.  S  103S.»1 

Appeal  from  Circuit  Court,  De  Soto  Coun- 
ty; W.  A.  Roane,  Judge. 

J.  M.  MIddleton  vu  GfHiTlcted  of  aasanlt 
and  battery,  and,  appeals.  Afflrmed. 
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L.  J.  Farley  and  Farley  A  Lauderdale,  for 
apitellant.  Carl  Fox,  Asst  AXty.  Gen.,  for 
the  Statei 

McLAIN,  C.  At  the  November  term,  1900. 
^f  the  circuit  court  of  De  Soto  counl?,  the 
appellaut,  J.  M.  Mlddleton,  waR  tried,  cou- 
Tlcted,  and  sentenced  to  be  Imprisoned  In  the 
county  Jail  for  a  term  of  six  months  and 
fined  $300  for  an  assault  and  battery  upon 
one  Matthew  Gardner,  from  which  Judgment 
and  sentence  he  prosecutes  this  appeal. 

The  assignments  of  error  are  as  follows, 
to  wit:  "First,  the  court  below  erred  In 
modifying  Inetructlons  Nob.  1  and  7,  and  not 
granting  same  as  asked  by  defendant;  sec- 
ond, the  verdict  of  the  Jury  was  contrary  to 
the  law  and  the  evidence  and  instructions  of 
the  court;  tliird,  the  conrt  erred  in  over- 
roUng  defendant's  motion  for  a  new  trial." 

We  have  examined  the  record  carefully, 
and  It  falls  to  show  that  instructions  1  and 
7  wen  modified.  This  court  does  not  know 
that  any  modification  was  made  In  these  lu- 
stiuctlons  by  the  trial  court,  except  from  the 
statement  made  In  appellant's  brief.  The 
record  fails  to  disclose  that  the  Instruction 
complained  of  by  appellant  was  ever  asked 
In  any  other  form  than  as  the  record  shows 
it  was  given.  That  point  cannot  be  raised 
here  for  the  first  time.  The  law  of  the  case 
as  presented  by  the  record  before  us  is  cor- 
rectly given. 

Appellant  further  complains  that  the  ver- 
dict is  contrary  to  the  law  and  the  evidence. 
We  think  not  It  shows  that  an  unwarrant- 
ed and  brutal  assault  was  made  upon  a  help- 
less and  weak-minded  man,  without  any 
cause  or  Justification  whatever. 

We  affirm  the  case. 

PER  CURIAM.  The  disposition  of  this 
case  recommended  by  the  Commissioner  is 
approved,  for  reasons  stated  In  opinloa 


WHITEHEAD  v.  STATE.   (So.  14,602.) 
(Supreme  Goort  of  MisdBsippl.    May  16,  1010.) 
1.  J  CRT  <SS  72,  116*)— Cbuknai.  Law  (|  58J)*) 

— CTAI.I.ENOE  TO  AlBAT— OsorNDS. 

That  the  members  of  the  r^Iar  venire  In 
attendance  when  a  criminal  case  was  called  had 
been  either  dlsqaallfied,  or  qnallGed,  but  peremp- 
tOTlIy  challenged,  In  the  trial  of  another  person 
indicted  for  the  same  offense,  and  had  heard  a 
good  deal  of  the  case,  would  not  disqualify  them, 
as  a  whole,  to  act  as  Jurors  In  the  subsequent 
caae^  so  as  to  require  a  continaance  for  want  of 
a  Jury;  but  their  qualifications  to  sit  In  sach 
ease  should  be  determined  by  tlie  court  apon 
their  voir  dire  examination  whes  called  as  Ju- 
rors, and  even  if  the  whole  number  then  dis- 
quaUfied  themselves,  for  cause  or  otherwise, 
the  court  emild  proceed  to  form  the  jury  with 
talMDcnt  summoned  fctHi  the  bystanders. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Ditc.il  542.  543:  Dee.  Die.  M72,  116;*  Crim- 
luQ  Law.  Gent  Dig.  1 1316;  l>ec.  Dig.  |  689.*] 


2.  JUBT  (i  108^— QtrAUHOLTIOKft— OFiNions 

— "COICPEIEMT  JlTBOB." 

Under  Code  1906,  8  2685,  providing  that 
any  person,  otherwise  competent,  who  will  make 
oath  that  he  is  impartial  in  the  case,  shall  be  a 
"competent  juror"  in  a  criminal  case,  notwitb- 
Btanding  that  he  has  an  ImpreBsion  or  opin- 
ion OS  to  the  guilt  or  innocence  of  accused,  if  It 
appear  to  the  satisfaction  of  the  court  that  he 
has  no  bias  or  prejudice,  and  no  desire  to  reach 
any  result,  except  that  to  which  the  evidence 
may  conduct,  a  juror  is  not  disqualified  b;  any 
impression  or  opinion  which  he  might  have  upon 
entering  the  jury  box,  requiring  evidence  to  re- 
move it ;  but  light  impressions,  which  may  fair- 
ly be  supposed  to  yield  to  the  testimony  and 
iesve  the  mind  open  to  a  fair  consideration 
thereof,  do  not  disqualify  him. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  H  461-479,  497 ;  Dec.  Dig.  i  103.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  841&«] 

Ai^al  from  Circuit  Court,  Carroll  County ; 
G.  A.  McLean,  Jr.,  Judge. 

Ben  Whitehead  was  convicted  of  burglary 
and  larceny,  and  he  appeals.  Affirmed. 

Turner  &  Hemingway,  for  appellant 
Jas.  R.  McDowtil,  Asst  Atty.  Gen.,  for  the 
State. 

McLAIN,  C.  At  the  April  term,  190»,  of 
the  circuit  court  of  the  First  district  of  Car- 
roll county,  the  appellant,  Ben  Whitehead, 
was  tried,  convicted,  and  sentenced  for  a 
term  of  five  years  in  the  penitentiary  for  the 
burglary  and  larceny  of  the  storehouse  of 
W.  B.  Posey,  from  which  Judgment  and  sen- 
tence he  prosecutes  this  appeal. 

There  are  many  assignments  of  error  by 
appellant  In  this  cause,  but  the  one  he  press- 
es with  much  force  and  zeal  Is  that  he  was 
not  given  a  trial  by  an  impartial  Jury,  such 
as  Is  guaranteed  to  him  by  section  26  of  the 
Constitution  of  1890.  To  have  a  clear  con- 
ception of  this  assignment  of  error.  It  Is  nec- 
essary to  give  a  brief  statemrat  of  some  of 
the  facts.  At  the  April  term,  1909,  of  the 
circuit  court  of  the  First  district  of  Carroll 
county,  I.  N.  Brownlow,  Gentry  Jackson,  and 
apijellant  were  separately  Indicted  for  the 
burglary  and  larceny  of  the  storehouse  of 
W.  B.  Posey.  All  three  cases  were  continued 
to  the  October  term;  1909,  of  said  court  and 
during  the  first  week  of  said  term  Brownlow 
was  put  on  trial,  which  resulted  In  a  mistrial. 
During  the  second  we^  Gentry  Jackson's 
case  was  tried,  resulting  In  a  conviction. 
While  the  Jury  in  the  case  of  Gentry  Jackson 
was  deliberating  on  Its  verdict  the  case  of 
appellant  was  called.  He  presented  to  the 
court  a  motion  for  a  continuance^  stating, 
among  other  things,  that  a];)pellant  does  not 
believe  that  he  can  safely  go  to  trial  before 
the  panels  of  the  present  week,  or  of  any 
member  thereof,  for  the  reason  that  Brown- 
low and  Jackson  were  tried  for  the  same 
Identical  offense,  the  only  difference  being 
that  they  were  Indicted  separately,  and  not 
Jointly ;  that  the  Jury  trying  the  said  case  of 
Gentry  Jackson  was  composed  of  8  members 
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of  the  two  regnlar  panels  for  the  second  week 
of  the  term ;  that  11  members  of  the  aald  two 
poneiB  were  declared  incompetent  by  the 
court  open  their  voir  dire  examination ;  that 
2  members  of  the  said  two  panels  were  ex- 
cused peremptorily  by  the  state;  that  3 
members  of  the  said  two  panels  were  excused 
peremptorily  by  the  defendRnt  Ja(^son ;  that 
there  are  no  members  of  the  two  panels  for 
the  present  week  who  are  not  disqualified, 
either  for  cause  or  who  have  been  peremp- 
torily challenged  In  the  trial  of  the  very  Is- 
sue to  be  tried  In  this  cause.  The  motion  of 
appellant  waa  overruled  by  the  trial  Judge, 
and  to  this  ruling  the  appellant  excepted; 
and  he  furth^  stated  to  the  court  "that  he 
challenges  the  array  which  the  court  Intends 
to  offer  him,  and  will  challmge  It  during  tlie 
impaneling  of  the  jury." 

Upon  an  inq>ect]on  of  the  record.  It  appears 
tiiat  when  the  case  of  appellant  was  called 
there  were  16  members  of  the  r^ular  venire 
in  attendance,  11  of  whl(di  were  dlsquallfled 
and  6  qualified  (but  peremptorily  challoiged) 
In  the  Jackson  Casa  The  appellant  se^s  to 
contend  that  these  16  had  ijeen  examined  in 
the  Jackson  Case  touching  their  qualiflcatlon, 
and  had  necessarily  heard  a  good  deal  of  the 
case,  that  they  were  thereby  disqualified  In 
this  case  as  a  whole,  and  therefore  there  was 
no  nucleus  of  a  jury  from  which  .to  begin  the 
impaneling  of  a  jury  In  the  case  of  appellant, 
and  for  that  reason  the  trial  of  his  cas^  could 
not  proceed  for  the  want  of  a  jury.  In  oth- 
er words,  of  the  Jury  thus  constituted  the 
defendant  challenged  the  array,  on  the 
ground  that  the  court  had  no  legal  power  to 
lmi>an^  the  Jury  under  existing  circumstan- 
ces and  facts. 

We  do  not  concur  In  this  view  of  the  case. 
These  16  jurors  were  members  of  the  regular 
panels  for  the  week,  and  the  question  of  their 
qualification  or  disqualification  to  sit  in  ap- 
pellant's case  should  be  determined  by  the 
court  upon  their  voir  dire  examination  when 
called  as  Jurors;  and  even  if  the  whole  16 
on  their  voir  dire  examination  disqualified 
themselves  for  cause  or  otherwise,  the  court 
had  the  right  to  proceed  to  form  the  jury 
with  talesman  summoned  f!tom  the  bystand- 
ers. It  has'beoi  held  by  this  court  "that.  If 
there  be  no  member  of  the  r^Iar  panel  pres- 
ent, the  court  cannot,  of  Its  own  motion,  or- 
ganize a  jury,  sare  in  special  states  of  caae 
[wovided  for  by  the  statute;  but  so  long  as 
there  la  a  single  member  of  the  regular  ve- 
nire in  attendance,  he  may  be  utilized  ka  the 
basis  for  the  formation  of  a  new  jury,  and 
that  the  power  to  do  this  will  uot  be  defeat- 
ed by  <^all^ge  or  excusing  such  juror ;  but 
that  the  court,  by  his  presence  having  acquir- 
ed Jurisdiction  to  organize  a  jury,  may  pro- 
ceed to  exercise  a  power,  though  such  juror 
form  no  part  of  it"  Barnea  t.  State,  60  Miss. 
359. 

Appellant  further  complains  that  the  court 
erred  In  not  excusing  certain  Jurors  for  cause 
wboi  being  examined  on  their  voir  dlra 


Tb9  brltf  of  counsel  for  appellant,  and  tbe 
record,  la  largely  filled  with  a  detailed  state- 
ment at  the  answers  cf  jurors  to  questions 
propounded  th«n  on  their  voir  dire  examina- 
tion. In  an  attempt  to  show  that  some  of  them 
were  incompetent.  The  court  announced  tft 
appellant  that  be  would  allow  him  the  great- 
eet  of  latitude  in  examining  jnrors  as  to  their 
competency.  The  court  seems  to  have  ex- 
ercised great  caution  in  Impaneling  this  jury. 
When  the  Ja^son  Case  was  before  the  jury, 
the  court  caused  all  the  jurors  In  the  jury 
box  to  retire  from  the  courtroom.  We  have 
closed  examined  the  qnestlons  put  to  these 
jurors  on  Hieir  voir  dire  ^anilnatl<Hi,  and 
their  answers  thereto,  and  we  are  of  the 
opinion  that  none  of  th^m  were  disqualified 
by  the  character  of  tne  <^lnIon  they  had 
formed  of  the  guUt  or  Innocence  of  the  ap- 
pellant, and  the  appellant  has  no  just  cause 
for  complaint,  because  he  was  forced  to  eir 
ercdse  his  right  of  peremptory  challenge  to 
exclude  certain  jnroni  from  the  panel. 

Code  1906,  S  2685,  provides  that  "any  per- 
son, otherwise  competent,  who  will  make 
oath  that  he  Is  Impartial  In  the  case,  shall  be 
competent  as  a  juror  in  any  criminal  case, 
notwithstanding  the  fact  that  he  has  an  Im- 
pression or  an  opinion  as  to  the  guilt  or  In- 
nocence of  the  accnsed.  if  It  appear  to  the 
satisfaction  of  the  court  that  he  has  no  bias 
or  feeling  or  prejudice  in  the  case,  and  no 
desire  to  reach  any  result  in  it,  except  that 
to  which  the  evidence  may  conduct ;  but  any 
juror  shall  be  excluded,  if  the  court  be  of 
the  opinion  that  be  cannot  try  the  case  Im- 
partially, and  the  exclusion  shall  not  be  as- 
signable for  error."  Appellant  seems  to  con- 
tend that.  If  any  kind  of  Impression  or  opin- 
ion which  a  Juror  might  have  had  upon 
entering  the  Jury  box  required  evidence  to 
remove  it,  then  su(di  Juror  would  be  dlsquall- 
fled. "Were  it  possible  to  obtain  a  jury  with- 
out any  prepossessions  whatever  excepting 
the  guilt  or  innocence  of  the  accused,  It  would 
be  extremely  desirable  to  obtain  such  a  jury ; 
but  this  Is  perhaps  impossible,  and  therefore 
will  not  be  required.  The  (pinion  which  has 
been  avowed  by  the  court  Is  that  light  Im- 
pressions, whl(di  may  fairly  be  su[^K»ed  to 
yield  to  the  testimony  that  may  be  ofCored, 
which  may  leave  the  mind  open  to  a  fair 
consideration  of  that  testimony,  constitutes 
not  sufficient  objection  to  a  Juror;  but  that 
those  strong  and  deep  lm[»resBlons  whldi  will 
close  the  mind  against  the  testlnumy  tliat 
may  be  offered  In  opposition  to  them,  whidi 
will  combat  that  testimony  and  resist  the 
force,  do  ccmstltute  a  suffldoit  objection  to 
him."  Green  t.  States  72  Miss.  82S,  17  Sooth. 
382. 

Each  Juror  on  his  voir  dire  examination 
was  closely  and  thoroughly  examined  by  ap- 
pellant touching  his  qualification,  and  npon 
an  Inspection  of  the  record  each  stated  they 
had  no  bias  or  feeling  or  pr^udlce  against 
defendant,  and  had  no  detire  to  reach  any  re- 
sult in  it,  except  Hut  to  whlcb  the  eridrace 
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may  condadt  After  carefully  reading  the 
ncort  In  tbls  caae,  we  are  of  the  tqAilon  ttiat 
the  conrt  committed  do  error  In  refoaing  to 
niataln  a  dkaUenge  toot  canae  to  tiie  Jurors 
oomi^ained  of  In  apptilanl/s  aadgnment  of 
eifuia. 

App^ant  fortber  cmnjAalns  that  the  ver^ 
dirt  is  ocntrary  to  the  law  and  tiie  erldenca 
We.  have  gone  over  the  eTtdence^  and,  while 
there  Is  conflict  in  the  aame^  we  ttahik  the 
Jury  was  warranted  In  returning  a  Terdlct  of 
gtdlty.  The  Inatmcttons  upon  the  whole 
folly  and  telrly  covered  Oie  law  of  the  cas& 
Taking  the  record  upon  the  whole,  we  are 
omvlnoed  that  the  an^lant  has  recelTed  a 
fair  and  impartial  trial  as  guaranteed  to  him 
by  the  GmstltntiQn  and  laws  at  oar  statft 

The  case  is  affirmed. 

FEB  OUBIAM.  Vm  reasms  Indicated  In 
abovB  oidnlon  by  the  OommlBSloner,  this  case 
is  afllrmed. 


AIiABAMA  &  V.  RT.  CO.  et  al.  T.  TUBNEEU 

(No.  14,494.) 
(Snpreme  Conrt  of  Miaslasippl.    May  16,  1910.) 

1.  Mdnicifal    GoBFoaAHONB    a    892*)  — 

^rBKCTS  —  VaCATIOW  —  COMPENSATIOn  — 

"ABDTnWG  OWKBI." 

Under  Code  1900, 1  33Sd,  conferring  on  mn- 
nldiMlitles  power  to  vacate  streets  ana  alleys, 
and  providing  that  no  Tacation  shall  be  made, 
except  on  doe  compensation  being  first  made  to 
abutting  owners  for  all  damages  sustained  there- 
by. <me  owning  property  on  a  continuous  street, 
which,  though  the  north  and  sonth  ends  bore  dif- 
ferent names,  formed  a  contlnuoaa  way  in  front 
of  sach  property,  and  aeroea  a  railroad  right  of 
way.  and  into  a  town,  was  an  "abutting  owner," 
and  the  city  could  not  vacate  the  street,  and 
permit  the  erection  of  a  railroad  depot  therein, 
witboat  first  making  compensation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Gorpoiattoii^  Gent  Dig.  |  8S6;  Dec  Dig.  | 
382.*] 

2.  MUIflCrPAl  CoBFOEATIOItS  a  S8*)— POWEBS 
— ^EXBBCXSB— CONFOBUITT  TO  Law. 

Mnnicipalities  act  under  limited  powers, 
and  mast  find  authority  dearly  given  in  the  law, 
and,  when  m  fband,  thcgr  tanat  follow  Uie  law. 

[B>d.  Note.— For  other  cases,  see  Hunldpal  Cor- 
porationa,  Cent-Dig.  H 140-147 ;  DecDig.  1 58.*} 

Appeal  from  Chancery  Court,  Hinds  Coun- 
ty; G.  G.  Lyell,  C3iancdIor. 

Action  by  Mattte  Tamer  against  the  Ala- 
bama ft  Yldtrtmiv  Railway  Company  and 
othera.  From  an  order  overruling  a  demurrer 
to  the  bill,  defendants  appeal.  Affirmed  and 
lemanded,  with  leave  to  anaw«r. 

UeWUIle  &  Qliompeon,  for  appdiants. 
Greaves,  Bastetllng  &  Manshtp  and  Harris  & 
Btridrer,  for  ai^ellse. 

UATBS.  a  J.  This  salt  was  begnn  In  the 
diancoy  conrt  of  Hinds  county  hy  Hattle 
Tomer,  in  whidh  ihe  seeks  to  have  dedar- 
ed  void  an  ordinance  of  tiie  town  <tf  Clinton 
dosing  up  the  sonth  end  of  Keal  avoine  and 
the  north  end  of  Jefferson  street,  and  also 


to  compel  the  removal  from  across  the  streets 
In  question  of  the  depot  of  the  Alabama  A 
YidEsbnig  Railway  Company  as  an  obstruc- 
tion to  same.  She  also  sedcs  to  recorer  dam- 
age claimed  by  her  to  have  bem  sustained 
reason  of  the  closing  of  the  street  and  Its 
obatmctlon  by  the  depot,  and  also  prays  for 
an  order  compiling  the  opening  of  the  street 
and  enjoining  the  town  of  Qlnton  and  the 
railway  company  from  further  obstruction 
or  Interference  with  the  street  The  hoi  ffled 
is  a  loigthy  one^  and  need  not  be  here  re- 
ceded. 

It  appears  from  the  bUl  that  prior  to  the 
year  1907  Setttnoa  street  was  one  of  the 
main  streets  In  the  town  of  CSlnton,  running 
north  and  across  the  right  of  way  and  tndis 
of  'the  Alabama  ft  TUAsburg  Railway  Com- 
pany, and  after  crossing  the  tracks,  though 
a  contlnuoua  street.  Its  extension  m  oontln- 
natton  was  called  Neal  avenue.  This  street 
had  been  maintained  and  used  as  a  public 
ttiioui^fiue  for  more  than  16  years.  'Mat- 
tie  Turner  owned  land  tlonthig  and  abutting 
on  the  east  and  west  side  of  Neal  avenn^  or 
Jeffoson  street  extended;  in  ftict,  her  land 
was  divided  W  this  continuous  street  and 
she  alleges  that  ahe  bought  the  propwty  and 
built  houses  thareon.  adjusting  same  with 
reference  to  this  street  The  complainant  has 
erected  two  houses  near  the  point  where  Neal 
avoiue,  or  Jefferson  street  extended,  tondies 
the  southern  boundary  of  the  railroad  right 
of  way.  These  houses  were  built  at  consider- 
able expense  to  her,  and  firontlng  <m  both 
aides  of  Neal  avaiD&  One  house  is  a  store- 
house, and  the  otha  a  boarding  house  and 
store  onnbined.  Some  time  in  1907  the  may- 
or and  board  of  aldermen  of  the  town  of 
Clinton  undertook  to  close  the  south  end  of 
Neal  avenue  near  complainants  houses,  and 
at  the  point  vrtiere  the  avenue  ran  Into  Jef- 
ferson street  extended,  and  on  the  boundary 
of  the  railroad  right  of  way.  At  the  same 
time  and  In  the  same  order  that  the  mayor 
and  board  of  aldermen  directed  the  do^ng 
of  Neal  avenue  oa  the  south,  they  also  di- 
rected the  dosing  of  Jefferson  street  on  the 
north  and  at  the  point  where  same  touched 
the  southern  boundary  of  the  Alabama  ft 
Vlftoburg  right  of  way.  In  short,  the  board 
discontinued  this  cronlng  entirely,  and  au- 
thorized the  railroad  company  to  occupy  the 
whole  street  across  the  tracto  with  a  new 
depot,  tiius  barring  passage  across  there  as 
factually  as  if  a  fmce  had  been'  built  from 
Bide  to  slde^  and  in  doing  this  it  dosed  all 
access  south  from  Neal  aveiue  to  Jefferson 
street,  and  from  Jeflferaon  street  north  to 
Neal  avenue.  Before  the  erection  of  this  new 
depot,  Uie  old  dqnt  stood  some  litUe  dis- 
tance east  of  the  aoB^tng,  leaving  same  free 
to  travel,  nie  town  authorities  undertook  to 
provide  a  new  street^  and  to  call  this  new 
Btred;  Neal  avenue;  bu^  In  order  for  com- 
plainant to  get  to  or  from  her  property,  it 


■Ver  otbsr  eaasa  see  sane  ttvlo  and  sMtkm  NUHBBR  in  Dec  A  Am.  Digs.  1M7  to  date,  A  Bqwrtar  taOmm 
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was  necessary  to  go  some  distance  and  by  a 
drcultoas  route  to  a  point  considerably  west, 
wbere  Monroe  street  crossed  the  railroad 
tracks;  In  sbort,  the  new  arrangement  left 
complainant  In  a  lane  closed  up  at  a  point 
near  her  houses,  making  tt  necessary  to  travel 
a  circuitous  route  many  times  greater  In  dis- 
tance than  she  had  formerly  been  compelled 
to  travel,  and  closing  up  what  had  been  for 
15  years  an  open  and  continuous  street. 
When  the  street  was  dosed,  no  compensation 
was  paid  to  complainant  or  offered  to  be  paid. 
The  bill  alleges  that  complainant  Is  an  abut- 
ting owner  on  the  street,  and  that  the  action 
of  the  city  was  without  authority  and  void, 
and  that  the  railroad  company,  by  placing  its 
depot  across  the  street  by  authority  of  ^the 
dty,  unlawfully  obstructed  the  use  of  the 
street,  and  that  the  depot  was  unlawfully 
there.  The  bill  was  demurred  to,  and  the 
demurrer  overruled,  from  which  order  an  ap- 
peal Is  here  prosecuted  to  settle  the  principles 
of  the  case. 

The  first  question  presented  is  whether  or 
not  Mattle  Tomer  is  an  abutting  property 
owner,  within  the  meaning  of  section  8336  of 
the  Code ;  and  we  have  no  hesitancy  In  saying 
that  she  Is,  and  that  she  has  all  the  rights 
of  an  abutting  property  owner  under  the 
law.  The  street  on  which  she  lived,  before 
same  was  closed,  was  one  continuous  street ; 
the  south  end  being  Jefferson  street  and  the 
north  end  being  Neal  avenue,  but  forming  a 
continuous  and  unobstructed  way  to  and  from 
and  In  front  of  her  property  into  the  town  of 
Clinton  and  across  the  railroad  right  of  way. 
The  point  at  which  this  street  is  ordered  to 
be  closed  on  the  south  side  la  adjacent  to  the 
property  of  Mattle  Turner,  and  by  the  clos- 
ing of  the  street  she  has  now  nothing  left  but 
a  lane  and  a  very  circuitous  route  from  It  to 
reach  her  property.  Section  3336  of  the  Code 
confers  upon  municipalities  the  power  "to 
dose  and  vacate  any  street,  or  alley,  or  any 
portion  thereof" ;  but  this  very  same  section 
provides  that  "no  street  or  alley  or  any  por- 
tion thereof  shall  be  closed  or  vacated  except 
upon  due  compensation  being  first  made  to 
the  abutting  landowners  upon  such  street  or 
alley  for  all  damage  sustained  thereby."  The 
last  clause  of  this  section  was  put  into  the 
Code  of  1906  for  the  first  time,  and  It  could 
have  had  but  one  purpose,  and  that  was  to 
more  completely  protect  the  citizen  In  bis 
property  rights  from  incidental  damage  done 
him  by  closing  streets,  or  any  portion  there- 
of, by  the  varying  whims  of  those  put  In 
charge  of  the  municipal  affairs.  The  law  rec- 
ognizes that  abutting  property  owners'  rights 
Id  streets  Is  a  property  right,  and,  like  all 
other  property  rights,  It  guards  and  protects 
it  From  the  unreasonable  hardships  Impos- 
ed upon  citizens  In  this  way  grew  the  law  for 
tbeir  protection,  crystallizing  In  section  17  of 
the  Constitution,  and  emphasized  and  broad- 
ened by  section  3336  of  the  Code  of  1006. 

ThlB  case  is  controlled  by  the  case  of  Uiurel 


T.  Howe,  84  Mis&  436,  36  South.  543.  The 
learned  Judge  delivering  the  opinion  in  that 
case,  the  late  Justice  Calhoon,  noted  for  lila 
love  of  mankind  and  hatred  of  any  kind  of 
oppressive  action  by  those  In  authority,  said : 
"The  tendency  of  these  boards  throughout 
the  country  Is  to  usurp  powers  not  given 
them.  Countless  oppressions  of  private  citi- 
zens, too  poor,  too  Ignorant,  or  too  humble 
to  excite  attention  or  enlist  the  advocacy  of 
the  influential,  never  see  the  sunlight  of  the 
courts  of  law.  •  •  •  They  must  be  held 
In  with  a  tight  rein  at  the  bar  of  the  people, 
sitting  In  the  person  of  their  Judges  in  their 
solemn  tribunals  of  Justice.  ^1  citizens  of  a 
town  have  the  right  to  have  their  public 
thoroughfares,  streets,  or  alleys,  whether  ac- 
quired by  dedication  or  user,  kept  open  for 
their  owu  use  and  the  use  of  visiting  stran- 
gers who  come  for  commerce  or  social  inter- 
course. They  should  never  be  closed,  except 
when  plainly  for  the  public  good,  and  cannot 
then  be  closed  except  upon  compensation  first 
paid  for  any  damage,  to  abutting  proprietors." 
The  case  of  Poythress  v.  M.  &  O.  Ry.  Co.,  92 
Miss.  638,  46  South.  139,  has  no  application 
on  the  facts  of  this  case.  The  point  on  which 
that  case  turned  placed  Poythress  without 
any  cause  of  complaint  It  was  there  held 
that  Poythress  was  not  an  abutting  propert}' 
owner,  and,  since  the  law  only  applies  to  that 
character  of  persons,  it  was  necessarily  held 
that  the  suit  could  not  be  maintained.  Tbe 
case  of  Cram  V.  City  of  Laconia,  71  N.  H.  41, 
51  Atl.  635,  57  L.  R.  A.  282,  was  cited  for  the 
single  purpose  of  showing  that  under  the 
facts  of  the  Poythress  Case  It  had  been  held 
in  the  Cram  Case  that  such  person  was  not 
an  abutting  property  owner.  The  facta  of  the 
two  cases  last  cited  were  similar  on  the  ques- 
tion as  to  whether  or  not  Poythress  could  be 
held  to  be  an  abutting  property  owner. 

The  Jurisdiction  given  to  tbe  municipalities 
to  close  and  vacate  streets,  or  any  portion 
thereof.  Is  coupled  with  tbe  condition  that 
they  shall  first  make  due  compensation  to 
abutting  property  owners.  When  they  act 
without  doing  this,  they  act  without  authori- 
ty, and  their  action  is  no  more  forceful  than 
if  done  by  a  wholly  unauthorized  person  or 
body  of  persons.  Manlclpallties  act  under 
limited  powers,  and  must  find  their  authority 
clearly  given  In  the  law,  and  when  so  found 
they  must  follow  the  law.  The  town  of  Clin- 
ton, through  its  city  authorities,  could  not 
close  this  street  except  in  the  manner  and 
upon  conditions  prescribed  by  law ;  and,  be- 
ing so  restricted  themselves,  they  could  give 
no  authority  to  the  railroad  to  place  Its  depot 
In  this  street.  This  being  the  case,  the  street 
Is  unlawfully  closed,  and  tbe  depot  Is  in  the 
street  wrongfully. 

The  decree  of  the  court  overruling  the  de- 
murrer was  correct  and  the  cause  is  affirmed 
and  remanded,  with  leave  to  answer  within 
60  days  after  flllns  of  mandate  In  court  be- 
I  low. 
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DATIB  r.  STATB.   (No.  14,596.) 
(Sapnme  Court  of  UtariHlppL  Hay  23,  1910.) 

Anpea)  from  Circait  Court,  Wayne  Gonaty; 
T.  H.  Barrett,  Judge. 

Rosier  Davis  was  conrlcted  of  murder,  and 
appeals.  AfiBrmed. 

Heidelberg  &  Heidelberg,  for  appellant  Jas. 
B.  McDowell,  Ant.  Atty.  Gen.,  for  the  State. 

F¥SR  CURIAM.  Affirmed. 


FSfTTT  T.  BtAYDS  et  aL    (No.  14314.) 
(Supreme  Court  of  Mississippi.   May  23,  19ia) 

Appeal  from  Chancery  Court,  Lee  County; 
J.  Q.  Bobbins,  Chancellor. 

Acti(xi  between  Julia  A.  Pet^  and  J.  H*.  and 
Ollie  D.  E^ves.  From  the  judgment,  Petty  ap- 
peals. Affirmed. 

O.  K.  Gary,  for  appellant.  Mitchell  &  Clay- 
ton, fat  appellees. 

PER  CURIAM.  Affirmed. 


MANGUM  T.  DANIBLS.    (No.  14,478.) 
(Supreme  Court  of  Mississippi.   May  23,  1810.) 

Appeal  from  Circuit  Court,  Scott  County; 
B.  U  Dullard,  Judge. 

Action  by  Wallace  Mangum,  by  next  friend, 
against  B.  F.  Daniels.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

Mile  &  TuUoe  and  O.  R.  Slt^leton,  for  ap> 
pellanL    W.  G.  Baatland,  for  ^ellee. 

PBR  CURIAM.  Affirmed. 


DAVIS  T.  STATa   (Nov  14,538.) 
(Supreme  Court  of  Mississippi.   May  23,  1910.) 

Aiveal  from  Citcolt  Court,  Uni<m  County; 
W.  A.  Koaae.  Judge. 

Elbert  Davis  was  cooTlcted  vi  burglary,  and 
appeals.  Affinned. 

Jones  &  Knox,  for  ai^ellont.  Jas.  R.  Mc- 
Dorwell.  Asst.  Atty.  Gen^  for  the  State. 

PER  CURIAM.  Affirmed. 


TRUE  T.  TOWN  OF  BOONEVILLB. 
(No.  14,660.) 
(Sufveme  Court  of  Mississippi.   May  1^  1910.) 

Appeal  from  Circait  Court,  Prentiss  County: 
John  H.  Mitchell,  Judge. 

Actios  by  Johnnie  True,  by  his  nest  friend, 
against  the  Town  of  BooneTille.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

Strange  &  Cnnnlugfaam,  for  appellant.  Sharp 
*  Mclntyn^  for  tmtUM. 

PER  CURIAM.  Affirmed. 


OUUT  &  &  I.  B.  CD.  T.  WILLIAMS  et  al. 

(No.  14,289.) 
(Supreme  Court  of  Mississippi.   May  10,  1910.) 

Appeal  fawn  Chancery  Court,  Simpson  Coun- 
ty: Sam  Whitman,  Jr.,  CHiancellor. 

Action  by  Mack  Williams  aad  others  against 
the  Gulf  ft  Ship  Island  Railroad  Company. 
From  the  Judgment,  the  Railroad  Company 
anpaaJa.  Afflmed. 


Jas,  H.  Neville  and  R.  L.  Dent,  fdr  Appel- 
lant.   S.  L.  McLaurin,  for  appelleea. 

PSR  CURIAM.  Affirmed. 


J.  H.  ft  M.  T.  TODD  T.  SIMMONS. 
(No.  14,296.) 
(Supreme  Court  of  Mississippi.   May  16,  1910.) 

Appeal  from  Circuit  Gonr^  Pontotoc  County ; 
O.  ti.  -lonee,  Spedal  Judge. 

Action  between  J.  H.  ft  M.  T.  Todd  and  John 
D.  Simmons.  From  the  judgment,  J.  H.  ft 
M.  T.  Todd  appeal.  Affirmed. 

C.  Lee  Crum,  for  appellants.  A.  M.  Mitchell, 
for  appellee. 

PER  CURIAM.  Affinned. 


MOBIUl,  J.  ft  K.  G.  R.  CO.  T.  MISSISSIPPI 

RAILROAD  COMMISSION.   (No.  14.259.) 
(Supreme  Court  of  Mlssissipid.  May  16,  1910.) 

i^peal  frcHu  Railroad  Commission. 

The  Mobile,  Jackson  ft  Kansas  City  Railroad 
Company  appeals  from  a  decisiou  of  the  Mia* 
siEsippi  Railroad  Commission.  Affirmed. 

Flowers,  Fletcher  ft  Whitfield,  for  appellant 
S.  S>  Hndeoo,  At^.  Gen.,  for  an^lle& 

PER  CURIAM.  Affirmed. 


NEW  ORUEANS  ft  N.  E.  R.  CO.  T.  Me- 
FARLAND  et  al.    (No.  14.346^ 
(Supreme  Court  of  Mississippi.  Maj  16,  1910.) 

Appeal  from  Chancery  Court,  Jasper  Oranty ; 
Sam  Whitman,  Jr.,  Chancellor. 

Action  by  G.  S.  McFsrland  and  others  afrainst 
the  New  Orleans  ft  North  Eastern  Railroad 
Company.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.  Affirmed. 

Boxeman  ft  Fewell,  for  appellant.  Hardy  ft 
Arnold,  for  appellees. 

PBR  CURIAM.  Affirmed. 


EASTMAN,  GARDINER  ft  CO.  et  al.  T. 
RICHARDSON  et  al,   (No.  14,357.) 
(Supreme  Court  of  Mississippi.   May  23,  1910.) 

Appeal  from  Chancery  Court,  Smith  County ; 
Sam  Whitman,  C!hancMlor. 

Action  between  Eastman,  Gardiner  ft  Co.  and 
others  and  J.  O.  Richardson  and  others.  From 
the  judgment,  Eastman,  Gardiner  ft  Co.  and 
others  appeal.  Affirmed. 

Green  ft  Green,  for  appellants.  May  ft  San- 
den  and  J.  J.  Stubbs,  for  appellees. 

PBR  CURIAM.  Affirmed. 


POTTER  et  al.  t.  MARTIN  et  al. 
(No.  14.130.) 
(Supreme  Court  of  Mississippi.   May  23,  1910.) 

Appeal  from  Chancery  Court,  Lauderdale 
County ;   Sam  Whitman,  Chancellor. 

Action  between  Sarah  B.  Potter  and  others 
and  R.  Martin  and  others.  From  the  judgment. 
Potter  and  others  appeal.  Affirmed. 

Ethrldge  ft  Ethridge,  for  appellaats.  Wither^ 
spoon  ft  withenipoon  and  Axnia  ft  Dunn,  for 
pelleet. 


PER  CURIAM.  Affirmed. 
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No.  17,8ia 
DAEHAGH^T.  VICKNAIR. 
(Snpnnia  Coart  of  LooMiana.   April  2S.  l&KX) 

(SyUabut  by  the  Court.) 

1.  CoHTBACTS  dS  277,  27&*)  —  Bbxaoh — De- 

ItAKD  rOB  OOMFLIANcne. 

Where  the  alle^  breach  of  a  commatatlve 
contract  la  passive,  damages  become  due  onl; 
from  the  time  the  party  committing  the  breach 
is  put  in  defisalt ;  and.  In  order  to  put  him  in 
default,  the  demand  for  compUanoe  mnst  be 
accompanied  by  a  tender  of  compliance  on  the 
part  oz  the  one  by  whom  the  demand  is  made. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig;  ff  1217-1248;  De&  Dir.  H  277, 
279:*] 

2,  Tbndos  ahd  Pubohub  a  18*)— Optior 
TO  PvsoEASB  —  ABAirDommfT— Bight  to 
Dauaqbs. 

Where  me  enters  upon  and  coltlvates  plan- 
tation property,  with  the  option  of  buying,  or 
paying  rent,  at  the  end  of  the  year,  and,  at  the 
end  of  the  year,  voluntarily  abaadona  the  option 
and  the  property,  he  cannot  recover  damages 
alleged  to  have  beoi  sustained  by  reason  of  the 
failure  of  the  owner  <hC  the  pn^erty  to  make 
him  a  title  thereto. 

[Bd.  Note.— For  other  cases,  see  Yandor  and 
Purchaser,  Gent.  Dig.  t  ^TDec  Dig.  i  1&*] 

Appeal  from  the  Twenty-'HilTd  Judicial 
District  Court,  Parish  of  St  Mary;  J.  B. 
Parkerson,  Judge  ad  hoc. 

Actloq  by  J.  U  Darragh  against  A.  K. 
Vicknalr.  Judgment  for  plalntUC,  and  de- 
fendant appeals.  Affirmed. 

Borah  A  Hlmel  and  Marks,  Wortham  ft 
Le  Blanc^  for  ai^ellaiiL  Paul  Kramer,  for 
appellee. 

Btatonent  of  the  Case. 

MONROE,  J.  Daring  the  year  1906  plalQ- 
tlff,  acting  through  her  agent.  M.  J.  Tlernau, 
had  her  ("Justine")  plantation,  In  the  parish 
of  St  Mary,  laid  off  and  advertised  for  sale 
In  parcels,  and  defendant  went  there  on  two 
occasions  with  the  view  of  making  a  pur- 
chase, the  result  being  that  on  January  23. 
1907,  he  made  a  verbal  contract  with  Tier- 
nan  (acting  for  plaintiff),  under  which  he  en- 
tered upon  one  of  the  parcels  and  lived  there, 
cultivating  it  until  3  o'clock  on  the  morning 
of  Sunday,  January  26,  1908.  when  he  de- 
parted for  his  former  residence  In  the  parish 
of  Assumption,  carrying  with  him  10  mulea 
and  a  cart  "which  had  been  sold  to  him  by 
plaintiff,  and  no  part  of  the  price  of  which 
had  been  paid,  and  also  carrying  with  him  a 
statement  of  his  account  with  plaintiff  In 
which  be  was  charged,  for  mulea,  $1,300; 
for  cash  advanced,  $1,320,  for  feed  and  peas, 
$360.68.  for  cart,  $100,  and  for  certain  Items 
of  interest  (the  claim  for  which  Is  abandon- 
ed), and  credited  with  $1,451,36  for  cane 
sold,  ahd  hauling  done,  leaving  a  balance  to 
his  debit  (exclusive  of  the  Interest)  of  say 
$1,630.86.  to  which  was  to  be  added  $1,200 
agreed  to  be  paid  as  tntwest  (on  the  pur- 
chase price  of  the  property)  or  rent  (In  the 


event  of  his  not  completing  the  purdbase). 
making  a  total  debt  which  he  left  btiilnd 
him  of  $2,835.36,  for  which  amount  (and  some 
further  amount  not  now  Insisted  on),  plain- 
tiff at  once  Instituted  suit  obtaining  a  writ 
of  sequestration  nnder  which  the  mules  and 
cart  were  seized  In  the  parish  of  Assump- 
tion. Defendant  by  way  of  answer  and  re- 
conventional  demand  says:  (1)  That  plain- 
tiff agreed  to  sell  him  250  arpents  of  land 
and  to  furnish  esouxh  cane  to  plant  two- 
thirds  of  the  whole  tract;  (2)  that  she  fur- 
nished only  mough  cane  to  plant  52  arpents, 
and  that  he  was  obliged  to  plant  the  balance 
of  the  land  In  com  and  peas;  (^  that  she 
failed  to  supply  him  with  necessary  farmlnff 
Imple'm^ts,  save  one  cart;  (4)  that  she  fail- 
ed, In  spite  of  repeated  demands,  to  make 
htm  a  title  to  the  land;  QS)  that  the  place 
was  In  bad  condition  when  he  took  charge, 
and  that  he  added  $25  an  arpent  to  its  value 
by  clearing  and  Improving;  (6)  that  he  ex- 
pended $700  In  repairing  the  ditches  and 
clearing  20  arpents  of  new  land;  (7)  that  he 
put  a  new  roof  <hl  tiie  dwelling  at  a  cost  ot 
$1440;  &i  that  the  cane  fnnilabea  1^  plain- 
tiff was  bad  and  produced  only  380  tons, 
whereas  it  Should  have  produced  1/MO  tons, 
tbraeby  entailing  n  loss  on  bbn  of  $2,876; 
(9)  that,  on  acconnt  of  the  insuffldoicr  in 
qiiaatit7  ut  the  cane  so  furnished,  he  waa 
unable  to  plant  114  arpento  of  the  land,  on 
which  he  could  have  made  2,280  tons  of  cane, 
and  a  profit  in  money  of  $2,508;  (1<9  that  he 
put  down  for  seed  800  tons  of  cane^  whlcta 
he  could  have  sold  for  $1,060;  (U)  that  be 
prepared  80  arpmts  of  land  for  the  season 
of  1908  at  a  cost  of  $400;  (12)  that  he  left 
on  tlie  land  02  aipmts  ot  first  yea^  stnttblfe, 
worth  $260;  (3$  that  he  left  85  loads  of  hay. 
worth  $175;  (14)  that  the  land  in  qnesti<m  Is 
worth  $100  an  arpen^  and  lliat  be  is  oititled 
to  the  differenoe  betweaa  that  valnatlon  and 
the  amoQut  that  be  agreed  to  pay,  or  $6,250; 
(15)  that  it  cost  him  to  go  from  his  home  to 
the  parish  of  St  Mary  and  back  $100;  (16) 
that  he  assisted  plaintiff  In  harvesting  her 
crop,  and  rendered  service  to  the  value  of 
$73.83;  .(17)  that  he  reached  home  too  late 
to  make  a  crop  in  1906  and  lost  what  he 
could  have  made,  or  say  $1,000.  And  he 
prays  that  plaintiff's  demand  be  rejected, 
and  (reserving  his  right  to  claim  further 
damages  for  the  alleged  wrongful  sequestra- 
tion) that  he  have  judgment  a^^inst  her,  In 
reconvMitlon,  for  $22,684^  -with  Interest 

Opinion. 

On  the  trial  coonsd  for  plaintiff  objected 
to  the  te^imony  ottered  In  support  of  the 
claim  for  damages  on  the  ground  that  no 
damages  are  recoverable  for  plaintiff's  al- 
leged InexecotifHL  of  the  contract  without 
proof  of  a  putting  in  detenlt;  that  the  alle- 
gations of  the  reconventlonal  demand  are  too 


•For  ether  cmm  see  mbm  tiwlc  and  Mctlea  mWBBB  la  Dee.  *  Am.  Olgi.  SMI  to  4atib  A  Reporter  ladexw 
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v»gm  to  admit  of  proof;  that  tbe  damages 
are  remote  and  qieciilatiT«,  upon  which  ob- 
jection the  trial  Judge  reeerred  his  mlliiK- 
Bventnallr,  however,  he  gave  Jadgmoit  for 
plaintiff  for  $2,836^  with  Interest,  main- 
taining the  sequestration,  and  recc^nlziDg 
plaintifl's  lien  and  prtvU^  on  the  moles 
and  cart,  from  which  we  infer  that  he  con- 
dnded  either  that  tbe  testimony  which  bad 
bera  objected  to  was  not  properly  before 
him  for  consideration,  or  that  it  waa  Inef- 
fective for  the  pnrpoae  for  which  It  was  of- 
ered.  As  there  are  allegatlcms  in  the  recon- 
▼entlonal  demand  under  which  defendant  was 
peiiiaps  entitled  to  otCer  evidence  to  show 
that  be  bad  pot  plaintiff  In  default,  and  as 
defendant  could  not  well  have  been  controll- 
ed In  the  matter  of  the  orier  in  which  he 
chose  to  Introduce  his  evidence^  we  do  not 
Hod  that,  80  far  as  the  first  ground  of  objec- 
'  ti<m  Is  concerned,  there  was  any  error  In  the 
mling  of  tbe  Judge.  On  the  other  hand,  If. 
when  the  evidence  was  all  in,  the  Judge 
found  that  no  putting  in  deteult  bad  bem 
proved,  it  was  entirely  proper  for  him  to 
dtaregard  all  tbe  evidence  so  Introduced 
which  tended  to  airport  defendant's  claim 
for  danutgw,  tbe  case  being  one  of  a  com- 
mutative contract,  In  whldi,  the  allied 
breach  being  passive,  damages  coold  have 
become  due  only  frcan  the  time  the  debtor 
was  put  In  deteult,  and  in  which  it  was 
necessaiy  to  fbe  accomplisbment  of  that  re- 
sult that  defflDdant  diould  have  tendered 
performance  on  his  part  Olv.  Code,  arts. 
IMS,  1088.  rrom  the  view  that  we  take  of 
the  whole  caae^  we  find  it  unnecessary  to 
make  any  apedflc  ruling  on  the  ottier  grounds 
of  objection,  thouj^  no  donbt,  some  of  tbe 
allflgatlons  of  the  potion  are  obnoxtons  to 
tbe  objection  of  vagueness,  and  some  of  the 
damages  dalmed  are  too  specnlatlve  and  nn- 
certain  to  be  susceptible  of  proof.  We  Inter- 
pret tbe  contract,  the  terms  of  which  were 
loosely  gqiressed  or  not  expressed  at  all,  and 
find  the  facts  dlsckised  by  tha  record  to  be 
as  follows:  Defendant  agreed  to  take,  and 
plalntifl  agreed  to  let  him  have,  200  acres 
of  land  at  $7S  an  acre,  rtionid  li^  by  tbe  end 
ef  the  year,  determine  to  buy  it,  the  total 
price  to  be  paid  In  12  annual  InMallments, 
wltb  Interest,  paid  annually,  on  tbe  whole 
amount,  and  one-fourth  ot  the  crop  to  be 
pledged  or  set  aside  to  secure  such  pay- 
swats,  and  plaintiff  agreed  In  the  meanwhile 
(at  Issst,  ior  the  year  1907)  to  supply  defoid- 
mOt  vrlth  enough  plant  cane  and  stubble  to 
^snt  two-tUrds  of  that  poison  of  the  200 
acres  whldi  was  ujftsi  to  cultivation,  and  to 
make  blm  sudi  advances  in  money  and  snp- 
jfllea  as  might  be  required  for  the  making  of 
a  cn^ 

Plalntur  mAA  to  defendant  10  mules  for 
$1,800;  and  <^e  wagon  for  $100,  and  it  was 
agreed  and  understood  that  they  were  to  be 
paid  for  at  the  end  of  the  year,  at  which 
tlme^  if  d^ndant  tfectQd  to  buy  the  land. 


he  was  to  pay  the  first  installment  of  the 
price  and  tbe  sum  of  $1,200  as  the  first  year's 
Interest  on  such  price  (tbe  rate  of  interest 
agreed  on  being  8  per  cwt).  On  the  other 
hand,  if  he  elected  not  to  buy  the  property, 
he  was  nevertheless  to  pay  for  the  males  and 
cart  and  was  to  pay  the  $1,300  as  rental  of  ' 
said  property  for  the  year.  Defendant  had 
inspected  the  property  before  entering  Into 
the  contract,  and  presnmably  knew  its  ctm- 
dlUfMi,  and  the  condition  of  the  ditches  and 
improvements,  and  plaintiff  did  not  under- 
take to  do  anything  with  r«ipect  thereto, 
nor  did  she  undertake  to  furnish  defendant 
vrlth  any  farming  Implements  other  than  the 
wagon  which  she  sold  and  delivered  to  blm. 
Defendant  had  alao  Inspected  the  plant  cane 
before  entering  Into  tbe  contract,  and,  though 
he  now  makes  some  complaint  of  Its  quality, 
the  evidence  falls  to  satisfy  us  that  it  was 
beloir  the  average  of  the  year  in  that  neigh- 
borhood, or  that  it  vras  not  such  cane  as 
plaintiff  bad  the  rl^^t  to  tender.  Beyond 
tha^  It  does  not  appear  that  defendant  dur- 
ing the  time  that  be  was  on  tilie  place  made 
any  complaint  ot  the  quality  of  the  cane. 
He  also  now  complains  that  there  was  not 
enough  of  the  cane— tiiat  is  to  say,  thattliere 
was  not  enough  (plant  cane  and  stubble)  to 
plant  two-thirds  of  fiOO  awes  (or  agents)— 
bn^  as  we  have  stated,  his  ccntract  concern- 
ed 200  acres,  and  ot  the  200  acres  in  qn«- 
tion  there  were  not  more  than  say  190  acres 
that  were  cultivable.  The  testimony  ot  de- 
fendant and  his  8<m-ln-law  notwithstanding 
to  the  contrary,  we  do  not  Interpret  the  con- 
tract to  mean  that  plaintiff  was  to  furnish 
plant  cane  aioA  stubble  enough  for  the  plant- 
ing of  tbe  woodland  and  swamj^  as  well  as 
the  cultivable  land,  and  we  find  that  there 
is  a  preponderance  of  evidence  to  the  effect 
that  the  amount  fumiahed  was  sufficient  for 
the  planting  of  all  the  land  that  was  cultiva- 
ble or  that  was  expected  to  be  made  so.  We 
do  not  find  tiiat  dtfendant  at  any  time  made 
any  serious  demand  upon  plaintiff  (or  her 
agent)  for  the  execution  of  a  deed  to  the  land, 
a%e  agreement  with  regard  to  the  pay- 
ment ot  tiie  $1,200  indicates  that  it  was  not 
within  the  contemplation  of  the  parties  that 
the  question  whether  defendant  would  avail 
himself  of  bis  option  to  buy  would  be  de- 
termined before  the  end  of  the  year,  and 
Qiou^  he  makes  some  general  assertions  to 
the  effect  that  during  tbe  year  he  spoke  to 
Ti«nan  on  the  subject  on  several  occasions, 
and  that  Iceman  put  him  off  and  promised 
to  attend  to  it  latee,  the  main  attempt  to 
prove  a  demand  for  the  title-  and  a  refusal 
to  execute  it  relates  to  something  that  is 
said  to  have  occurred  at  about  tbe  expira- 
tion ot  the  year  from  the  date  upon  which 
defendant  went  Into  poraeeslon.  Defendant 
fixes  the  date  as  January  23,  1908,  which 
was  Just  a  year  from  the  date  on  which  he 
took  possession.  His  son,  who  testified  upon 
the  subject,  seemed  to  think  It  was  Janu- 
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aijr  16th  or  1W3l  Tbem  la,  bowerer,  a  wit- 
ne»  by  the  name  of  Bobidumx,  who  appears 
to  be  enttr^  credible  and  dlslntereBted,  and 
who  testifies  that  about  that  time  (pexhaj/B 
a  week  or  two  btfore)  he  was  requested 
defendant  to  go  to  Tleman  and  say  to  him 
■  that  defmdant  would  like  to  have  a  '^b^ 
tlement,"  which  be  did,  and  he  further  says 
that  Tleman  sent  word  back  to  defendant 
that  he  would  make  a  setUemoit  with  him 
whraieror  be  wanted  It.  to  which  (according 
to  Robtdiaux)  defendant  nude  no  r^^.  pe- 
fendant  admits  In  his  testimony  that  he  left 
Justine  plantation  at  3  o'cIo<^  on  the  morn- 
ing of  Sunday,  January  26.  1908,  and  started 
badb  to  the  parish  of  Assumption,  and  he 
says  that  he  did  not  notify  any  one  of  his 
Intended  departure  becanse  he  "didn't  have 
nobody  to  notify."  He  took  with  him  the 
10  mules  and  the  cart  that  he  had  bought 
from  plaintiff,  and  which  wen  wholly  un- 
paid for,  and  th«y  were  seised  In  the  parish 
of  Assumption  1^  the  sherlfC  of  that  parish 
under  the  writ  of  sequestration  herein  Is- 
sued. There  Is  no  suggestion  In  the  record 
that  defendant  had  the  $1,400  with  which 
to  pay  for  the  mules  and  the  cart,  or  the 
$1,200  which  was  due,  either  as  rent  or  In- 
terest, or  the  $l,03!h36  which  he  owed  plain- 
tiff tat  advances  and  supplies;  nor  Is  there 
any  su^cstlon  that  In  the  alleged  Interview 
between  him  and  Tleman  on  January  23, 
1008  (when,  he  says,  he  demanded  a  title), 
he  made  any  offer  or  tender  with  reaitect  to 
the  obligations  tbus  referred  to.  Tleman 
testtfles  that  ^e  first  that  he  heard  of  de* 
fendant  after  he  had  sent  word  hy  Bobl- 
chaux  that  he  was  ready  to  setUe  with  htm 
was  that  he  had  left  the  plantation  In  the 
night,  with  the  mules  and  the  cart,  and  the 
next  time  he  saw  him  was  when  he  appeared 
on  the  trial  of  the  case.  Conceding,  however, 
that  there  was  some  such  Interview  at  some 
time,  our  conclusion,  from  the  testimony 
which  the  defendant  and  his  witnesses  (son 
and  son-in-law)  give  In  regard  to  it,  and 
from  the  drcnmstances  existing  before,  at 
the  time,  and  afteitwards,  Is  that  there  was 
no  serious  demand  for  a  title,  but  possibly 
an  attranpt  on  the  part  of  defendant  to  lay 
the  foundation  for  the  defmse  which  be  has 
undertaken  to  make  In  this  case,  and  that 
he  uevex  at  any  time  really  demanded  or 
wanted  a  title,  and  new  conveyed  to  Tier- 
nan's  mind  the  idea  that  he  wanted  or  was 
demanding  it  In  view  of  the  conduslDns 
llius  stated.  It  follows  that  defmdant's 
abandonment  of  plaintiff's  land,  and  of  his 
right  to  buy  it,  was  purely  voluntary ;  that 
bis  claim  for  damages  falls;  and  that  his 
liability  to  plaintiff  for  the  balance  due 
(after  deducting  certain  credits)  for  the 
price  of  the  mules  and  cart,  for  the  advances 
of  money  and  supplies,  and  for  the  rent  for 
the  use  of  plaintiff's  land  dniing  the  year 
1907  shoQld  be  enforced. 


Hie  learned  Jndge  ad  hoc  so  bnnd,  and  wa 
think  he  was  correct 
The  judgment  an^sled  from  Is  aooordr 

Intfly : 

Affirmed.  , 


(1S6  LaJ 
No.  17,774. 

Saccesslon  of  DAVIS. 
(Sapreme  Court  of  LouisiaDa.    April  11,  1910. 
RebeariDs  Denied  May  9,  1910.) 

(SyUabu*  hy  the  Court.) 

1.  Bastabds  (8  102*) — RzoHT  TO  Inhbbit. 

The  child  of  a  woman  slave  by  a  white  man 
ia  a  bastard,  and  cannot  inherit  the  saccesaion 
of  the  mother  opened  In  the  at&te  of  Lonialaiia 
since  -the  adoption  of  Act  No.  54  of  1891,  p. 
63,  prohibiting  marriage  between  white  persons 
and  persons  of  color. 

[EM.  Note.— For  other  cases,  see  Bastards,  . 
Cent.  Dig.  H  254,  255;  Dec.  Dig.  §  102.* 

For  other  definitions,  see  W<wds  and  Phiases, 
vol.  1,  pp.  717,  nS;  vol.  8,  p.  7588.] 

2.  Bjlstabds  (S  13*)— Leoztiicatioit. 

Under  Civ.  Code  1870,  art  204,  do  illeeit- 
imate  child  can  inherit  from  his  parents  unless 
they  were  capable  of  contracting  marriage  at 
the  time  of  its  conception.  Act  No.  68  of  1870, 
permitting  the  legitimation  of  natural  children 
by  declaratory  acts  before  notaries  public  and 
two  witnesses,  where  there  existed  no  other  legal 
Impediments  to  the  Intermarriage  except  toose 
resulting  from  c<dor  or  tbe  institnUon  of  slavery, 
has  no  application  to  a  case  where  tbe  parents 
have  not  availed  themselves  of  the  benefit  of 
the  statute. 

[EM.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  M  16,  17;  Dec.  Dig.  S  13.*] 

3.  Descent  ano  DiffTSiBtrnoN  (|  6*)— What 

I«AW  OOVBBNS. 

The  capacity  of  heirs  to  inherit  mnrt  be 
determined  by  the  laws  in  force  at  the  date  of 
the  opening  of  the  succession. 

[EM.  Note.— For  other  cases,  see  Descent  and 
Distribution.  Cent  Dig.  8§  28-32;  Dec.  Dig.  { 
«.*] 

Appeal  from  Civil  District  Court.  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

In  the  matter  of  the  succession  of  Virginia 
R.  Davis.  PetltloD  of  George  Gamble  to  be 
admitted  to  inherit  granted,  and  Frank  Walk- 
er, executor,  ai^teals.  Beversed,  and  suit  dis- 
missed. 

Charles  Louque  and  Hall,  Monroe  &  Le- 
mann,  for  appellant  Walker.  John  T.  Allen, 
Arthur  B.  Watfcins,  Foster,  MUllDg,  Brian  & 
Saal,  and  Jas.  B.  Bosser,  Jr.,  for  apprilee 
Gamble. 

LAND,  J.  Virginia  B.  Davis,  bora  a  slave 
in  Nashville^  Tienn.,  died  at  her  domicile  la 
the  city  of  New  Orleans  on  July  30,  1908. 
leaving  a  last  will  in  olographic  form,  in 
which  she  instituted  Frank  Walker  as  uni- 
vOTsal  legatee  and  appointed  him  as  her  ex- 
ecutor. The  will  wasiffobated,  luid  theconrt 
ordwed  the  universal  legatee  to  -be  sent  Into 
possession  of  the  property  of  the  estate,  con- 
sisting of  20  lots  of  ground,  household  fuml- 
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tare,  and  sereral  bandnd  dollars  In  money. 
Among  tbe  papers  of  the  decedMit  was  found 
tbe  note  of  Frank  Walker  In  favor  of  the  de- 
cedojt  for  $3,S00,  secured  by  shares  of  stock 
of  the  Walker  ItnproTement  Company.  On 
the  trial  of  his  application  to  be  recognized 
as  anlversal  l^tee,  Frank  Walker  testified 
that  said  note  was  -v^lthont  consideration,  and 
wu  intended  as  a  donation  to  Mrs.  Daris  in 
coiiidd»*atlon  of  aid  and  services  rendered  to 
him  when  he  lost  an  arm,  and  waa  stcfc  and 
pramilees  for  a  long  tlm& 

One  Mrs.  Barrett  filed  a  petition,  claiming 
tbafc  abe  was  the  nnlversal  legatee  of  the  de- 
cedent nnder  another  will,  and,  in  tbe  al- 
teniatlTe,  that  she  was  a  creditor  of  the  es- 
tate in  the  sum  of  $50,000,  as  shown  by  a 
certain  deed  of  trust  Mrs.  Barrett  failed 
to  produce  the  documents  referred  to  in  her 
petition,  and  her  salt  was  dismissed. 

The  present  snit  was  filed  In  January.  1909, 
by  Geo^  Oamhle,  colored,  of  the  city  of 
NuhvUle,  Tenn. 

From  the  auctions  of  the  petition  It  ap- 
pears that  George  Gamble,  colored,  la  tbe 
natural  son  of  the  deceased,  and  was  bom  in 
or  abont  the  year  1863,  In  fbe  said  city  of 
KashTlUe;  that  Virginia  Slddl^rger  Davis, 
colored,  formeily  known  as  Virginia,  alias 
BlDfc  Coleman,  died  at  her  dfnnlclle  In  the 
city  of  New  Orleans  on  July  80,  1908;  that 
said  decedent  never  had  any  legitimate  chil- 
dren, and  no  other  natural  or  lllegltlmnte 
ctaUd  than  the  petitions,  except  a  girl  child 
who  died  in  Infancy ;  tha^  after  tbe  birth  of 
the  petitioner,  the  said  decedent  changed 
her  domicile  to  the  city  of  New  Orleans,  and 
left  petitioner  to  reside  in  or  dear  the  city  of 
Nashville,  the  said  decedent  having  there  se- 
en red  for  petitioner  a  home  during  his  in- 
fancy. 

The  petitioner  alleged  the  absolute  nullity 
of  the  will  on  the  grennd  that  It  was  not 
wholly  written,  dated,  and  signed  by  Virginia 
R.  Davis;  and,  in  the  alternative,  that  tbe 
dliqiosltlon  of  said  will  is  illegal,  null,  and 
void  because  the  testatrix  and  the  universal 
legatee  at  the  time  of  the  death  of  tbe  de- 
cedent and  of  the  execution  of  the  will,  and 
for  20  or  more  years  prior  thereto,  were  liv- 
ing and  had  lived  together  in  open  concu- 
binage 

Frank  Walker  answered,  pleading  a  gener- 
al and  i^edal  denial  of  tbe  allied  heirship 
of  the  petitioner,  tbe  all^^  concubinage, 
and  tbe  alleged  invalidity  of  the  will.  More 
than  a  month  later  the  defendant  filed  an 
exception  of  no  cause  of  action,  whldi  was 
by  tbe  conrt  referred  to  the  merits. 

Tbe  case  was  tried  and  Judgment  was  tea- 
derad  In  Ulxot  of  George  Gamble,  rec<^l2- 
log  him  as  tbe  natural  or  acknowledged  llle- 
glthnate  son  of  the  decedent,  and  as  such  en- 
titled to  inherit  her  tetate,  annulling  the 
dlsporttlons  of  the  will  of  the  decedent  In  so 
tAT  as  tbe  same  constituted  Frank  Walker 
aniveml  I^tee  and  restricting  the  bequest 


In  his  favor  to  one-tenth  of  tbe  estate^  pay- 
able oat  of  the  movables. 

Defendant  filed  a  motion  for  a  new  trial, 
supported  by  aflSdavlts  of  the  nonexistence 
of  the  alleged  concubinage.  The  motion  was 
ovMTuled,  and  tbe  defendant  has  appealed. 
Plaintiff  has  Joined  In  the  appeal,  and  prayed 
that  the  Judgment  be  amended  by  decre^ng 
the  nullity  of  the  will  for  want  of  form. 

The  questions  for  review  are: 

(1)  Whether  George  Gamble  is  the  ille- 
gitimate son  of  Virginia  R.  Davis. 

(2)  If  so,  whether  George  Gamble  is  the 
duly  acknowledged  natural  son  of  Virginia 
B.  Davis. 

(3)  Whether  the  will  is  valid  In  form. 

(4)  Whether  Virginia  R.  Davis  and  Frank 
Walker  lived  together  in  open  concubinage 
as  alleged  In  the  petition. 

The  record  consists  of  an  immense  mass  of 
conflicting  testimony,  much  of  which  was 
taken  in  Tennessee  under  commission. 

The  following  facts  were  found  by  the  tri- 
al ivOga: 

That  the  decedent  was  bom  In  Nashville, 
Tenn.,  of  a  slave  mottier  and  a  white  fa- 
ther abont  tbe  year  1842.  That  on  April 
22,  1864,  she  was  sold  as  a  slave  -to  one  K. 
for  $600l  .  Tbat  before  and  after  the  sale 
she  was  the  prostitute  of  K.  That  in  the 
latter  part  of  1864  or  early  In  1805  she  be- 
came the  mistress  of  one  Gamble,  and  while 
his  concubine  gave  birth  to  a  boy  child  in  the 
latter  part  of  1865  or  early  in  1866.  That 
Gamble  sent  the  deceased  money  to  pay  the 
midwife.  Tbat  deceased  named  the  boy 
George  Gamble,  and  acknowledged  him  to 
her  friends  and  acquaintances  as  her  child. 
That  the  boy  lived  with  his  mother  until  be 
was  three  years  old.  That  In  1868  or  1868 
tbe  deceased  left  the  boy  with  an  old  colored 
woman  named  Lucy  Cotton,  and  went  to 
Memphis,  Tenn.,  where  in  1874  she  became 
acquainted  with  Frank  Walker.  That  the 
deceased  was  living  with  w.,  a  bachelor,  as 
housekeeper,  and  Walkw  lived  in  tbe  same 
house  until  1879.  Tbat  in  1879  Walker  left 
Monphis,  and  was  an  engineer  on  a  steam- 
boat until  1881,  when  he  came  to  New  Or- 
leans. That  Walker  had  some  correspondence 
with  the  deceased,  which  led  to  her  settling 
in  New  Orleans  In  the  year  1882.  That  after 
her  arrival  the  deceased  rented  houses  at 
various  times,  and  k^t  roomers  and  board- 
ers. Tbat  Walker  was  her  first  roomer,  and 
continued  to  room  in  the  several  houses  oc- 
cupied by  the  deceased  until  her  death.  That 
to  one  neighbor  the  deceased  stated  that 
Walker  was  her  husband,  to  others  tbat  be 
was  her  man.  Tbat  In  1883  Walker  made  a 
will  in  favor  of  the  deceased,  but  destroyed 
the  same,  wben  she  said,  "How  long  will  it 
take  the  lawyers  to  beat  me  out  of  the  mon- 
ey?" That  In  1004  Walker  gave  the  deceased 
a  note  for  $3,500  without  any  consideration. 
Tbat  the  will  of  the  deceased  was  found  in 
Walker's  room.  Tbat  Walkv  was  fn^oest* 
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ly  absent  on  bosinaii^  Init  alwaTs  ntabwd 
Ilia  room  and  hla  telfliphime  In  fh«  hmma  of 
tbe  deoeaaed.  VSut;  wboi  away*  Walk»  cor- 
nqioDded  with  the  deoeaaed.  That,  when 
she  died,  he  attouled  her  funeral  from  a  ne- 
gro  tSuxttbt  and  waa  her  dilet  nwuiner,  and 
tbe  only  white  man  jweeent 

From  all  the  facta  and  dicomataDcea  of 
the  case  tbe  Judge  coniduded  that  Walker 
and  the  deceased  bad  lived  In  open  concu- 
Unaga 

The  prqiondenmce  <it  Ow  evidence  nia- 
talna  tbB  flndlngB  that  the  petitioner  waa  the 
aon  of  Virginia  B.  Darla,  a  dare,  by  one 
Oamble,  a  white  man,  and  that  prior  to  her 
departure  from  Naahville  In  1868  or  1868  the 
deceased  treated  the  petitioner  aa  her  son. 
But  it  appears  from  petitioner^  own  testi- 
mony that  hia  mother  abandoned  him  In 
1808;  and  that  tmt  afterwards  there  was  no 
communication  whatever  between  them. 

The  next  question  la  as  to  the  legal  snffi* 
dency  of  the  alleged  acknowledgment 

In  the  very  intereatlng  caae  of  Lange  et 
aL  T.  Blcbonx  et  al.,  6  La.  SBO,  the  genesla  of 
our  laws  on  tiie  subject  of  inheritance  by 
natural  children  is  dearly  set  forth,  ^e 
court  said: 

*Tbe  elevenOi  law  of  Toro  reootied  tbat,  to  be 
refrarded  as  Datiiral  diildren,  there  abould  bave 
existed  at  the  birth  or  conceptioa,  no  legal  im- 
pedimeot  to  the  marrfafce  of  tbe  parents,  and 
that  tbey  ahoald  be  adcnowledged  by  tbe  father, 
dispraslng.  however,  with  any  forma]  a^nowl- 
edjnnent  when  tbe  mother  lived  in  the  same 
house  with  the  reputed  father  and  vas  his  sole 
contmbine.  Under  this  law.  It  was  considered 
by  the  ableet  commentators  that  proof  of  birth 
was  equivalent  to  acknowledgment  on  the  part 
of  tbe  mother  and  proof  of  cohabitation  with 
the  mother  as  sole  concubine  taatunonnt  to 
an  acknowledgment  of  imtemlty." 

In  tbat  case  the  court  held  tbat  the  capaci- 
ty of  helra  to  inherit  dependa  on  the  law  In 
force  at  the  time  tbe  aucceaalon  la  opmed, 
and  tbat,  under  the  Civil  Code  of  1820.  proof 
of  maternlly  may  be  made  by  any  kind  of  le- 
gal evidence  tending  to  show  statua.  and  that 
tbia  forced  acknowledgment  haa  the  same 
effect  aa  tbe  voluntary  one  in  an  authentic 
act  or  In  the  registry  of  birth  or  baptlam. 
Aa  artlde  914  of  tbe  Civil  Code  of  182B  pro- 
vided tbat  baatard,  aduUerona.  or  inceatnoos 
children  shall  not  enjoy  tbe  right  of  Inherit- 
ing theestateof  their  natural  fatherw  moth- 
er, the  law  allowing  them  nothing  more  than 
alimony,  it  follows  that  tbe  rule  announced 
In  Lai^  V.  Rldioux  must  be  reatrlcted  to 
natural  children  capable  of  Inheriting  when 
aclEuowledged  or  held  to  be  atftnowledged  by 
their  parents.  The  doctrine  tltat  natural 
diUdrai  may  iffove  tb^  maternal  descent  by 
any  legal  evid^ce  was  again  affirmed  in 
Jobert  V.  Pltot,  4  Ul  Ann.  805. 

Article  221  of  the  Civil  Code  of  1825  pro- 
vided that  no  other  proof  of  acAnowledg- 
ment  than  that  by  notarial  act  or  reglatiT  of 
birth  or  baptism  should  be  admitted  in  favor 
of  children  of  evAm;  and  by  St  March  24, 
1831,  p.  86;  a  white  person  was  prohibited 


from  legitimating  a  colored  dilld.  Tbe  sanra 
statute  defloed  "natund  cblldm"  aa  the  In- 
ane of  parwts  who  "might  nt  tbe  tbne  of 
conc^tlon  have  mmtractod  marriaga**  Ar- 
tkde  80  of  the  ClvU  Code  of  1825  prohltrited 
marriage  betweoi  free  persona  and  slaves, 
and  betweoi  free  whlto  persons  and  free  peo- 
ple of  color. 

The  Civil  Code  of  1870  aboUabed  all  dis- 
tinctions between  parsons  on  account  of  race^ 
Cfdor,  or  previous  condition  of  servitude; 

Article  221  of  the  avU  Code  of  1825  was 
revised  ao  aa  to  read: 

"Art.  203.  Hie  acknowledgment  of  an  illegiti- 
mate child  shall  be  made  by  declaration  ex- 
ecuted before  a  notary  public,  In  presence  of  two 
witnesses,  by  the  father  and  mother  or  either 
of  them,  whenever  it  shall  not  have  been  made 
In  the  reriataring  of  the  birth  w  baptum  of 
Boch  child?' 

Article  222  of  the  Code  of  1825.  prohibiting 
the  a<^owIedgment  of  ctaildrai  produced 
from  an  adulterous  or  incestnona  cmmectlon, 
was  broadened  ao  as  to  read: 

"Art  204.  Such  acknowledgment  shall  not 
be  made  in  favor  of  children  whose  parents 
were  incapable  of  contracting  marriage  at.  tbe 
time  of  the  conceptiwi." 

Hence,  under  the  plain  letter  of  tbe  Civil 
Code  of  1870,  there  Is  only  one  class  of  il- 
legitimate children  that  can  be  acknowledged, 
namely,  the  Issue  of  persons  capable  of  con- 
tracting marriage  at  the  time  of  conception. 
Such  children  are  properly  called  "natural.** 
a  species  of  the  class,  "illegitimate,'*  and  the 
only  kind  that  can  be  legitimated.  Civ.  Code, 
arts.  198-200.  Such  children  are  styled  In 
France  "naturels  simples."  1  Mourlco,  p. 
480.  The  same  commentator  makes  it  very- 
clear  tbat  natural  dilation  may  l>e  proved  In 
the  same  manner  aa  legitimate  filiation.  Id. 
p.  483  et  seq. 

But  Virginia  Coleman  waa  a  slave,  and  her 
son  was  bom  a  slave.  The  mother  had  no 
capacity  to  contract  marriage  with  a  white 
man  or  a  free  person  of  color  under  either 
tbe  laws  of  Tennessee  or  of  Louisiana.  The 
Intermarriage  of  slaves,  even  with  the  con- 
sent of  the  master,  produced  no  dvU  effects. 
Civ.  Code  1825.  art  182.  Hence  the  petition- 
er was  conceived  and  bom  a  bastard,  and 
bad  no  status  as  a  natural  child.  Has  this 
Incapacity  been  cured  by  the  emandpatlon  of 
tbe  mother  and  dilld,  and  by  their  Investiture 
with  all  the  dvil  rlj^bi  enjoyed  by  white 
people? 

By  Act  No.  210,  p.  278,  of  1868.  the  Leg- 
islature provided  a  mode  of  legalizing  pri- 
vate or  religions  marriages,  and  marriages  of 
all  i>er8ons  of  whatevw  race  or  color,  and  of 
intimating  the  children  of  such  marriages, 
by  declarations  of  the  parties  before  a  notery 
public.  Tbe  life  of  this  statute  was,  how- 
ever, limited  to  two  years. 

By  Act  No.  68  of  1870.  It  was  oiacted: 

"That  natural  fathers  and  mothers  shall  have 
power  to  legitimate  their  natural  children,  by 
acts  declaratory  of  their  Intentions,  made  beforv 
a  notary  public  and  two  witnesses:  Provided, 
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that  Am  eilitad  at  tiie  time  of  die  eoneeptioii 
MKh  chUdren  no  other  legal  ImpedlmentB  to 
the  IntermaTrian  of  theii  nataral  father  aod 
■lother  eaoept  uose  reBultiiix  from  color  or  the 
tnadtatini  M  daTery." 

In  Succession  of  Hubert,  S3  l4u  Ann.  1107, 
Bknflla  Hubert  sued  to  be  recognized  as  the 
acknowledged  natural  dangbter  and  sole  1»> 
■oe  of  Mriasle  H^b^t,  who  died  In  1879. 
The  collateral  belrs  opposed  on  the  ground 
that  Shnllla  was  a  colored  person,  the  Illegit- 
imate and  unlawful  fruit  of  the  connection  of 
the  deceased,  a  white  woman,  with  a  man  of 
African  blood;  that  the  said  Bmllla  had 
never  been  acknowledged  according  to  law, 
and,  even  If  abe  had  been,  the  acknowledg- 
ment was  absolutely  void  because  In  Tlola- 
tion  of  a  protalUtorr  law.  The  conrt  held.  In 
anbstanee,  that  the  capacity  of  E&illla  to  In- 
herit would  have  to  be  determined  by  the 
laws  In  force  at  the  date  of  the  death  of  the 
mother  In  18TO ;  that,  under  snch  laws,  there 
would  have  been  no  legal  Impediment  to  the 
marriage  of  Htiasie  with  Emilia's  father, 
even  if  he  was  a  colored  man ;  and  that  the 
dormant  acknowledgment  was  vivified  and 
validated  \tf  the  consUtntlonal  and  l^lsla- 
tire  proTlslona  which  bad  ronoved  the  legal 
impediments  to  the  marriage  of  the  father 
and  mother.  But  in  the  case  at  bar,  when 
the  decedent  departed  this  life  In  the  year 
1904,  marriages  between  white  persons  and 
persons  of  color  were  and  had  been  prohib- 
ited for  10  years.  Act  No.  54,  p.  68,  of  1894. 
This  am^idment  of  article  M  of  the  OlvU 
Code  of  1870  reads  as  follows: 

"Marriage  between  white  perROM  and  {wnons 
of  color  is  prohibited,  and  the  celebration  of  all 
aach  marriagea  is  forbidden  and  such  celebra- 
ti<»i  carries  with  It  no  effect  and  is  null  and 
TOid." 

If,  as  hdd  in  the  Lange  and  Hubert  Cases, 
snpra,  the  capa<rt^  of  the  petitioner  to  Inher- 
it Is  to  be  determined  by  the  laws  in  force  at 
the  time  of  the  death  of  his  mother  (Civ. 
Code,  art  950),  then  be  has  no  capacity  to 
inherit  his  mother's  eetata 

Act  No.  68,  p.  96,  of  1870,  providing  for 
the  legitimation  of  natural  children  by  no- 
tarial act,  was  Intraded  to  remove  the  bar  of 
incapacity  of  color  or  servitude  at  the  time 
of  conception,  provided  that  the  parent  make 
the  required  declarations  before  a  notary 
patdlc  and  two  witnesses.  Civ.  Code,  art  200. 
Act  210.  p.  278,  of  1868,  Is  a  similar  statute 
aa  to  invalid  marriages  and  the  legitimation 
of  the  dilldroi  thereof.  Both  acts  are  con- 
ditioned on  the  parents  making  the  requisite 
dedarations  in  the  manner  and  form  pre- 
scribed by  the  statute. 

The  mother  of  the  petitioner  did  not  avail 
taers^  of  the  benefit  of  either  validating 
statQte.  Hence  the  law  prohibiting  the  ac- 
knowledgmoit  of  (diildren  whose  parents 
were  Incapable  of  contracting  marriage  at 
the  time  of  conc^»tlon  is  applicable  to  this 
casfc  Qv.  Code,  art  204. 

•ffHralkir 


This  condnsion  renden  it  unnecessary  to 
consider  the  othar  imea  prosontod  1^  the 
pleadings. 

It  la  theffeftee  ordcfed  that  the  judgment 
an>ealed  ftom  be  rerened,  and  that  the  mlt 
of  Qeorge  Gamble  be  rtismlstnfl.  wlQi  costs  in 
both  courts. 

Thielr  Honors,  the  CHIII^  JUBTICD  and 
Ur.  Justice  NICBOIXfi,  concur  in  the  decree. 


(120  La.) 

No.  17,828. 
GODCHAXJX  V.  HTDB. 
(Supreme  Court  of  Louisiana.   April  11,  1910. 
On  Application  for  Rehearing,  May  9, 1910.) 

1.  Dahaobs  (I  ISO*)— FtiXADXHa— LiqniDATED 
Dahagbs. 

Where  the  putting  of  the  debtor  In  default 
is  a  prerequisite  to  the  recovery  of  damages  in 
ordinary  cases.  It  Is  also  a  prerequiBite  to  the 
recovery  of  liquidated  damages  or  the  penalty 
stipulated  for  delay  In  the  performance  of  the 
contract  A  pleading  containing  a  demand  for 
liquidated  damages  shows  no  cause  of  action  In 
the  absence  of  averment  that  the  debtor  is  in 
default  by  the  act  of  the  creditor,  by  the  terms 
of  the  contract  or  by  operation  of  law. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  I  150.*] 

2.  Pleadino  (I  225*)— Dbicubbib— AifKND- 

UENT  AnXB  I^llUBRBB  StISTAINED. 

After  a  demurrer  to  a  pleading  is  sustained 
by  the  court,  an  offer  to  amend  comes  too  late, 
but  in  such  a  case  the  ruling  does  not  prejudice 
the  right  of  the  party  to  renew  his  demand  on 
proper  allegations. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  fi  575;  Dec.  Dig.  1  225.*] 

S.  Dahaqes  (!  71*)— Bbeaoh  or  Cohtbact— 

Attobnbt  Feks. 

Where  the  terms  of  a  contract  are  doubtful 
as  to  the  Inclusion  of  attorney  fees  as  damages, 
such  a  demand  will  be  rejected. 

[Ed.  Note.— For  otiier  cases,  see  Damages, 
Cent  Dig.  I  146;  Dec.  Dig.  |  71.*) 

Appeal  from  Civil  District  Court  Parish  of 
Orleans;  Walter  B.  SommervlUe,  Judge. 

Actum  by  Albert  Godchanx  against  Annie 
T.  Hyde.  Jndgmoit  for  plaintilT,  and  de- 
fendant appeals.  Affirmed. 

Lazarus,  MIchd  ft  Lazams  and  David  8ea> 
sler,  for  appellant  Foster,  Milling  Brian  ft 
Saal,  for  appellee. 

LAND,  J.  This  Is  a  suit  by  the  plaintiff 
as  the  assignee  of  Fred.  N.  Johnston  to  re- 
cover certain  InstaUments  of  the  price  and 
certain  extras  alleged  to  be  due  under  a 
bniI(Ung  contract  executed  May  IStb  between 
said  Johnston  and  Mn.  Annie  V.  Hyde,  de- 
fendant herein. 

Defendant  prayed  oyw  of  the  alleged  as- 
signment and  the  plalntlfT  replied  that  the 
original  assignment  had  been  served  ou  the 
defendant  Thereupon  the  order  to  produce 
was  vacated.    Upon  learning  later  that  the 
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docnmoit  so  Berred  was  In  the  nature  of  a 
notice  of  tlie  assignment,  plaintiff  amended 
bis  petition  b7  alleging  tiiat  the  original  con- 
tract of  anlgnmuit  was  verbal,  and  that  the 
docnment  served  on  drfendant  was  notice 
thereof. 

Exceptions  (tf  vagneness  and  of  no  cause 
of  action  were  filed  by  the  defaiditnL  The 
latter  exception  was  oTemiled,  but  the  for* 
mer  was  sustained. 

Thereupon  plaintiff  filed  an  amended  peti- 
tion, all^Elng  that  the  plaintiff  was  the  con- 
tractor's surety  on  said  building  contract; 
that  idalntlfl  had  agreed  with  the  contractOT 
to  advance  to  and  pay  for  account  of  said 
contractor  sudi  mone^  as  was  necessary  to 
enable  him  to  carry  out  said  building  con- 
tract; Chat,  in  consideration  thereof,  the  said 
contractor  agreed  that  all  moneys  becoming 
due  to  him  under  said  contract  should  be 
paid  to  and  collected  by  the  plaintiff,  and 
then  and  there  did  assign  to  the  plaintiff  all 
bis  rights  under  the  contract;  that  It  was 
further  agreed  that  the  funds  to  be  so  de- 
lected were  to  be  applied  by  the  plaintiff  to 
the  repayment  of  the  advances  to  be  made  by 
him;  that,  pursuant  to  said  agreement,  plain- 
tiff did  advance  to  said  contractor  all  funds 
required  by  him  for  the  performance  of  said 
building  contract;  and  that  of  the  amounts 
so  advanced  there  still  remains  due  and  un- 
paid after  deductii^  all  sums  received  from 
the  defendant  a  balance  of  over  $4,000. 

Defendant  for  answer  admitted  the  execu- 
tion of  the  building  contract,  and  that  two 
payments  of  91,614  each  were  still  due  the 
contractor,  Fred.  N.  Johnston,  but  claimed 
an  offset  of  92.127.40  for  demurrage,  attorney 
fees,  and  defective  work,  and  pleaded  a  ten- 
der of  the  balance  of  1900.10. 

There  was  judgment  for  the  plaintiff  In  the 
sum  of  92.637.00,  with  Interest  thereon  from 
Judicial  demand  and  costs,  and  rejecting  the 
demands  of  the  defendant,  who  has  appealed. 

Defendant's  contention  that  the  proper 
plaintiff  Is  not  before  the  court  Is  without 
merit  There  was  a  verbal  aasl^mment  as  al- 
leged, and  a  written  order  on  tbe  defendant 
to  pay  to  plaintiff  nil  amounts  due  Johnston 
as  per  contract.  As  Johnston  testified  that 
the  plfilntlff  was  entitled  to  the  money  sued 
for,  the  defendant  will  be  amply  protected  In 
paylm?  to  the  plaintiff,  and  the  exact  lesnl 
relations  between  him  and  Johnston  do  not 
concern  the  defendant 

Draiurrage. 

The  contractor  agreed  to  complete  and  de- 
liver the  building  on  or  before  the  1st  day  of 
October,  1906,  and  it  was  farther  stipulated 
as  follows : 

"It  ts  afrreed  that  ahonld  satd  contractor 
bll  to  finish  said  work  on  or  before  tlie  time 
specified,  he  shall  pay  to  or  allow  the  said 
owner  to  keep  out  of  any  snm  due  him  on  tbiii 
eoDtrart,  by  way  of  liqridated  damaws,  the 
■□m  of  seven  'o/,^  dollars  per  diem  for  each 
and  every  day  thereafter  the  said  woik  sball 
fonaiB  Inounplele." 


On  the  trial  of  the  cue  tbe  plaintiff  soc- 
cessfuHy  objected  to  the  Introduction  of  any 
evMenoe  to  estebllsh  tbe  damages  for  delay 
claimed  by  tbe  defendant,  on  tbe  ground  that 
the  answer  did  not  aver  that  the  contractor 
had  been  put  in  d^anlt  for  noneompletlon  of 
the  building.  Atta  the  objection  was  bob* 
talned,  the  detmdant  moved  for  leave  to 
amend  her  answer,  but  the  motion  was  orer- 
ruled. 

Was  a  putting  In  default  necessary  In  or- 
der to  recover  the  stipulated  damages? 

Plaintiff's  contention  Is  that  the  breach  of 
the  contract  being  passive,  a  putting  in  de- 
fault was  necessary  as  a  prerequisite  to  the 
recovery  of  damages.  Civ.  Code,  art  1912. 
A  contract  may  be  violated  passively  by  not 
doing  what  was  covenanted  to  be  done  or  not 
doing  It  at  the  time,  or  In  the  manner  BttpD- 
lated  or  Implied  from  the  nature  ot  titie  con- 
tract Civ.  Code,  art  IfliSl.  When  the 
breach  has  be«i  passive  only,  damages  are 
due  from  the  time  the  debtor  has  been  put 
In  defanlt  Civ.  Code,  art.  1933.  Where 
there  is  a  passive  breach,  the  debtor  may  be 
put  in  defanlt  at  or  after  the  time  stlpnlated 
for  tbe  performance  by  the  act  of  the  cred- 
itor, when  he  formally  demands  that  the  con- 
tract  be  carried  Into  effect  Civ.  Code,  art. 
1911.  Whether  the  principal  obligation  con- 
tain or  do  not  contain  a  term  In  which  It  is 
to  be  fulfilled,  the  penalty  is  forfeited  only 
when  he  who  has  obligated  hlmfiolf  either  to 
deliver,  to  take,  or  to  do,  Is  in  defanlt  Civ. 
Code,  art  2128:  article  2122,  -Civ,  Code. 

In  AUen  v.  Wills,  4  La.  Ann.  98,  tbe  court 
said: 

"The  nenal^  stipulated  In  caw  of  the  fallnze 
to  finisD  the  boose  in  September  was  950  a 
week,  but  this  penalty  did  not  bej:in  to  run  un- 
til Wills  was  put  in  default;  for  there  was  no 
stipnlatioD  in  the  contract  that  he  should  be 
deemed  in  default  by  the  mere  fact  of  bis  fail- 
ure to  complete  the  building  at  the  specified 
time.  See  Civ.  Code  (1825)  arts.  1005i  1927, 
2122;  Rogran,  1280;  Merlin,  vertao^  Peine  Con- 
tractual, i  3." 

The  same  court  in  a  similar  case  said: 

"As  long  as  the  oblt^  does  not  demand  the 
execution  of  tbe  contract,  the  law  supposes  that 
it  is  because  the  nooperformance  does  him  no 
injury.  Hence,  without  a  putting  in  defanlt^ 
damages  are  not  due ;  nor  by  consequence  the 
stipulated  penalty,  whidi  is  intended  as  a  com- 
pensation for  damages.  «  •  «  Hence  tbe 
expiration  of  the  term  does  not  render  tbe 
penal  clause  executory,  unless  It  has  been  stlpo- 
lated  that  tbe  obligor  should  be  In  default  by 
the  mere  expiration  of  the  term."  Davis  v. 
Glenn,  8  Ia.  Ann.  444. 

In  the  recent  case  of  People's  Homestead 
Association  v.  John  C.  Staub,  Third  Court  of 
Appeals,  p.  97,  It  was  hdd  that  a  putting  In 
defanlt  was  a  prerequisite  to  the  recov^  of 
damages  In  a  case  of  this  kind.  In  that  ease 
the  Supreme  Court  dedlned  to  grant  a  writ 
of  review. 

The  office  of  the  penal  clause  li  to  assore 
the  execution  of  tbe  prindpal  oldlgatlon  and 
to  fix  In  advance  Oie  aibount  of  damages  for 
the  breach  of  tike  contract  The  penal  daoae 
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i»  a  wecoadary  or  accessory  contract,  and  can 
be  enforced  only  where  the  debtor  la  In  de- 
fault for  nonpflrfonnance  of  the  prhiclpal  ob> 
llgatioiL  Where  a  patting  In  d^anlt  Is  a  iH»- 
reqnlirite  tor  the  recovery  of  damages,  It  la 
also  a  proequlslte  to  the  enforcament  of  the 
penalty.  U  carpeutler,  Dn  Saint,  Bepertolre, 
etc^  pp.  235-^38.  Damages  fixed  by  the  con- 
Tentlm  of  the  parties,  or  liquidated  damages, 
are  governed  sabstantially  by  the  same  roles 
aa  the  paul  clause.  Glv.  Code,  arts.  1834, 
2125,  2126.  2127;  18  Oarpentifir,  Du  Saint. 
Rqmtolre^  etc,  p;  209,  INo.  233. 

Whwe  the  damages  are  stipulated  for  de- 
lay, the  mwe  fixing  of  the  quantum  does  not 
dispense  Tlth  the  putting  In  deOkult  of  the 
d^tor,  nor  can  audi  a  stlpDlatkni  convert  a 
IMSslve  Into  an  active  violation  of  the  con- 
tract 

If  the  creditor  Is  In  such  a  sltnatkm  that 
the  law  will  not  penult  him  to  sue  the  debtor 
for  damages,  he  cannot  be  allowed  to  recover 
them  under  the  name  of  penalty  or  liquidated 
damages. 

The  following  cases  are  dted  in  defendant's 
brief :  Berje  v.  Railway  Co..  37  ta.  Ann.  470, 
where  a  contract  of  afFrelghtment  was  In 
question,  and  tlie  commercial  law  was  applied. 
See  Id.  Opinion  oa  aj^Ucatlon  for  rdiearlng. 

barrazln  v.  Adams.  110  La.  125,  34  South. 
901,  whwe  there  was  ''an  active  dlaregard  by 
defendants  icontractors)  of  the  plans  and 
spedflcatlonB**  in  several  nuterlal  respects. 
That  case  comes  squarely  within  the  defini- 
tion of  Civ.  Code,  art.  1031,  of  an  active  vlo- 
IatI(H)  of  a  contract  "by  doing  something  In- 
conslst^t  with  the  obligation  proposed,"  In 
the  same  case  the  plaintiff  claimed  demur- 
rage of  |;5  per  day  for  104  days.  This  de- 
mand was  rejected  the  conrt  saying: 

"She  not  only  went  into  poasession,  but  urged 
no  objection  at  the  time." 

Levy  v.  Schwartz  &  Bro.,  34  La.  Ann.  200, 
was  a  case  where  a  cotton  press  had  been  con- 
structed unsklllfully  and  not  in  accordance 
with  the  agreement,  and  the  court  held  that 
there  had  beea  an  active  violation  of  the  con- 
trail and  a  putting  in  default  was  not  neces- 
sary.  The  contract  in  that  case  had  a  penal 
^nse.  and  the  damages  were  reduced  because 
the  agreement  had  l>een  partially  executed. 
Tbe  conrt  moreover,  affirmed  the  general  doc- 
trine that  In  actions  to  enforce  pmal  danses 
the  d^tor  must  be  put  in  default  as  requir- 
ed In  ordinary  cases,  and  applied  the  rule 
tliat,  nnlsBS  there  be  an  express  agreement  to 
tlie  contrary,  when  the  contract  Is  executed 
In  part,  the  Aunages  nuiy  be  reduced  to  the 
acCaal  loss,  or  the  penalty  modified,  by  the 
Jodgfc  dr.  Code,  art  1934,  No.  6.  2127. 

Flalntifra  objection  to  the  evidence  offored 
to  iwore  the  aUeged  demurrage  was  properly 
■astataksd. 

Tlie  et^ectlm  went  to  the  soffldency  of  tite 
avomenta  of  One  answer,  and  was  in  effiect  a 
demnmr.  After  the  objection  was  sustain- 
ed, it  was  too  late  to  amend  the  answer  by 


setting  up  a  cause  of  action.  Hart  A  Co.  v. 
Bowie.  34  La.  Ann.  825;  Abadle  t.  Berges, 
41  La.  Ann.  268,  6  South.  529.  In  State  v. 
Hackley,  Hume  ft  Joyce,  124  La.  864,  60 
South.  777,  this  court  said: 

"Unless  a  cause  of  action  is  &lle«ed,  there  is 
no  suit  and  hence  nothing  to  ameira.'' 

In  the  same  case  the  Jadgment  was  affirm- 
ed without  prejudice  to  the  right  of  the  plain-- 
tiff  to  renew  the  suit  on  proper  allegations. 

Holding  that  the  evidence  offered  by  the 
defendant  to  prove  demurrage  was  properly 
ruled  out,  the  same  cannot  be  considered  for 
the  purpose  of  showing  that  the  contractor 
was  In  default. 

Attorney  Fees. 

We  can  see  no  merit  In  this  demand  under 
the  terms  of  the  contract.  The  stipulation 
as  to  attorney  fees  is  found  In  a  paragraph 
of  the  contract  giving  the  owner  under  cer- 
tain circumstances  the  right  to  terminate  the 
contract  and  to  complete  the  building  at  the 
Gxpenee  of  the  contractor,  including  the  ex- 
pense of  the  prescribed  notice  and  costs  and 
attorney  fees  incident  to  the  completion  or  en- 
forcement of  the  contract.  This  paragraph 
never  became  operative.  The  surety  bond, 
which  forms  a  part  of  the  contract,  refers  to 
the  obligations  assumed  by  the  contractor,  in- 
cluding the  payment  of  subcontractors,  fur- 
nishers of  materials,  and  wages  of  laborers  or 
workmen  employed  on  the  building,  and  guar- 
antees the  owner  against  all  liability  under 
Acts  No.  134  of  IS80  and  180  of  1804,  *'and 
from  all  loss  and  expense  of  any  kind  Includ- 
ing all  costs  of  court  or  attorney  fees  made 
necessary  or  arising  from  failure  or  n^lect 
to  promptly  comply  with  all  the  obligations 
assumed  by  said  contractor."  In  the  same 
sentence  It  is  stipulated  that  the  contractor 
shall  deliver  the  building  to  the  owner  free 
from  all  such  claims  and  liens.  We  can  per- 
ceive nothing  In  these  provisions  that  bind 
the  contractor  to  pay  the  attorney  fees  and 
costs  of  the  defendant  In  this  case. 

No  good  reasons  have  been  assigned  for 
amending  the  Judgment  in  favor  of  the  plain- 
tllf  as  to  the  small  amounts  of  extras  and  set- 
otta  allowed  by  the  trial  Judge. 

It  Is  therefore  ordered  that  the  Judgment 
below  be  affirmed,  without  prejudice  to  the 
r^ht  of  the  defendant  to  renew  her  demand 
for  demurrage'on  proper  allegations,  and  that 
defendant  pay  the  costs  of  appeal. 

On  Ai^licatlon  for  Rehearing. 

MONROE,  J.  In  the  District  Court  the 
evidnce  offered  In  support  of  the  demand  in 
reconvention  was  excluded  and  the  demand 
reacted.  The  Judgmmt  thus  rmdered  ha's 
been  amended  by  this  court  to  the  extent  that 
the  reconventlonal  demand  has  been  dismiss- 
ed (practlcaUy)  as  In  case  of  nonauit,  wMdi 
amendment  neceaaarily  carriea  with  It  Um 
costs  of  the  appeal. 

It  is,  therefore^  ordered,  adjudged  and  do- 
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creed  that  the  decree  beretofore  handed  down 
be  amended  in  so  far  ae  to  condrain  the  plain- 
tiff and  ai9^M  to  pay  the  coata  of  tlie  ap- 
peaL 
Rehearing  refused. 


(126  La.) 
No.  17.68a 
BOBBBTS  et  al.  t.  EIDWABDS  et  aL 
(Snpiune  Court  of  Loaiidana.  April  11.  1910. 
Beheaifas  Denied  Uaj  9;  1910) 

(SvUahtu      tke  Court.) 
1.  BxBounoR  Q  272*)  -~  Bali  —  Biohtb  or 

PUBCHABKB. 

A  sheriff  holding  In  his  hands  for  execu- 
tion a  writ  of  fieri  ncias  is  legalljr  aathorized 
to  therennder  seize,  advertlBa,  ana  sell  as  be- 
longing to  the  judgment  debtor  real  estate  stand- 
ing in  bis  name  in  tlie  conveyance  records  of 
the  parish  where  that  property  is  situated,  when 
there  was  at  the  time  no  evidence  In  those  rec- 
ords of  any  claim  of  adverse  ownership,  and, 
fOr  the  same  reason  that  the  judgment  craditor 
and  sheriff  were  authorised  to  so  seise  and  sell 
the  said  property,  the  public  was  legally  author- 
ised and  justified  in  purchasing  it 

[Ed.  Note.— For  other  cMCS,  see  Execution, 
Dec.  Dig.  I  272.*] 

2L  ExxcDTion  (I  264*)  —  Sau  —  Biqhts  of 

PtJBCHASKR. 

A  person  purchasing  under  such  cireum- 
Ftances  is  enbrogated  to  the  rights  of  the  seiz- 
ing creditor  so  selling  the  same,  and  Is  not 
limited  as  a  purchaser  to  the  rights  of  the 
seized  debtor  in  the  proi>erty  as  modified  or  af- 
fected by  admis^ons  or  acts  which  may  have 
been  made  or  done  by  htm  in  favor  of  third  pai^ 
ties  which  did  not  appear  in  the  conveyance 
records,  and  which  might  work  an  estoppel  en 
pais  as  between  himself  and  such  third  person. 
Brian  v.  Bonvillaiu,  62  Lb.  Ann.  1806,  28 
South.  261;  Id.,  Ill  La.  441,  35  South,  632. 
_[Ed.  Note.— For  other  cases,  see  Execution, 
Dec  Dig.  i  264.*] 

8.  Bona  Fids  Pubohabbbs  —  Unbkcobdbd 
Deeds. 

All  the  claims  and  pretensions  of  the  plain- 
tiff herein  are  met  and  defeated  by  the  principle 
announced  in  the  case  of  MeDnffie  v.  Walker. 
125  La.  102.  51  Sontb.  lOa 

Appeal  from  Seventeenth  Judicial  District 
Court,  Parish  of  Termlllon;  Charles  A. 
O'Nell,  Judge  ad  hoc. 

Action  by  Annette  Fontelieu  Roberts  and 
husband  against  Wakeman  W.  Edwards  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs appeaL  Affirmed. 

Weeks  &  Weeks  and  Kltchell,  Bailey  & 
Bronasard,  for  appellants.  Gordy  &  Gordy 
and  W.  W.  Edwards,  for  appellees. 

Statonent  of  tiie  Oase; 

NIOHOULS;  J.  a%e  plaintiff  Mrs.  Aim<^ 
F.  BobertB  alleged  In  hra  petition:  Oliat  she 
was  the  ownu  of  certain  described  property. 
That  she  Is  a  child  of  the  marriage  of  Panlln 
Fontellea,  who  died  in  1874,  and  Octavle  Gon- 
Bonlln,  who  died  about  1890l  That  they  had 
only  two  othw  childm— Fmteliea,  who  died 
when  a  dilld,  and  Rinlln  Fontellen,  Jr.,  who 


died  abont  1002,  and  she  Is  the  sole  surviving 
heir  of  tbe  salA  parents  and  their  said  de- 
ceased diildroL  That  ber  father's  snccesslon 
was  opened  in  Tormilltm  pariah  In  1874. 
Laodice  Fontellen  was  appointed  administra- 
tor, and  said  undivided  portlcm  of  lot  was 
daly  Inventoried  as  part  thereof,  and  was  ad- 
ministered upon  and  sold  therein.  That  a 
pretended,  hot  lll^al,  sale  thereof  having 
been  made  thereof  in  said  suoceasion  on  No- 
vember 18,  1876,  same  was  at  the  salt  of 
creditors  of  said  estate  dedared  null  and 
void  by  Judgment  of  the  district  conrt  In  and 

for  said  parish,  rendered  on  the  day  of 

March,  1878,  In  the  suit  entitled  Hermann  and 
Vignee  (1419)  t.  li.  Fontellen,  Adm'r,  et  al., 
and  In  1878  Wm.  F.  S(diwing,  having  been 
appointed  administrator  of  said  estate  vice 
said  L.  Fontellen,  obtained  an  order  to  sell 
the  property  of  said  estate  including  said  un- 
divided half  lot,  advertised,  and,  after  dne 
proceedings  on  the  11th  6sl7  of  June,  18T8, 
sold  said  undivided  half  lot  and  otba  pn^ 
erty  at  pabUc  sale  to  petitioner's  mothw,  who 
bad  renounced  the  community  between  her- 
self and  her  deceased  husband.  Tliat  said 
sale  was  duly  recorded,  and  her  said  mother 
went  into  possession  of  said  portion  there- 
under, and  that  in  no  way  has  the  title  thus 
acquired  by  her  been  parted  with. 

That  ber  said  mother  having  removed  from 
the  said  parish,  Wakeman  W.  Edwards,  who 
from  1870  to  the  present  time  contlnnonsly 
has  been  a  resident  and  a  practicing  attorney 
In  said  parish,  and  who  had  represented  cred- 
itors of  and  takoi  part  in  the  litigation  af- 
fecting said  snccesslon,  and  had  fnll  knowl- 
edge of  all  the  facts  above  set  forth,  tortlons- 
ly  and  wrongfully  took,  and  has  ever  since 
retained,  possession  of  said  lot  as  owner.  In- 
cluding the  portion  above  described,  thoogb 
he  had  always  known  that  be  had  no  right 
to  same,  and  though  petitioner's  said  mother 
protested  against  his  said  possession.  That, 
even  If  the  said  Edwards  be  held  in  any  way 
entitled  to  the  remaining  one-half  of  the  said 
property  which  is  denied,  he  has  no  title  to 
Dor  right  whatever  upon  said  portion  herein 
claimed  by  petitioner,  and  Is  even  in  that 
event  merely  a  co-owner  therein  with  her. 
That  for  the  entire  term  of  his  said  posses- 
sion, which  has  lasted  more  than  26  years, 
said  Edwards  has  been  using  said  lot,  Includ- 
ing the  undivided  half  herein  claimed,  some- 
times personally  and  at  times  renting  same 
to  others  and  collecting  and  using  said  rents. 
That  the  said  land  has  greatly  enhanced  Id 
value  since  her  said  mother's  purchase,  and 
that  the  interest  in  same  which  ia  claimed 
herein  now  largely  exceeds  In  value  $6,000, 
and  that  the  rental  value  thereof  has  likewise 
increased,  fniat  said  Edwards  owes  petltlott- 
er  for  the  use  by  him  and  rent  of  said  on- 
divided  portion  herein  claimed  for  eadi  and 
every  month  from  his  taking  possesion  sums 
es  follows,  to  wit:  From  the  tline  of  hli 
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taUns  pOBsemlon  for  each  montb  nntll  Jan- 
iiary  1,  1892,  the  Bum  of  |20,  amounting 
in  all  to  f2,500  or  more;  from  Janoary  1, 
1892,  to  January  1,  1888.  $80  a  month,  mak- 
Sng  92,160;  from  January  1.  1898,  to  tbis 
date  at  the  rate  of  $40  a  month,  making  $4,- 
S60:  being  a  total  due  tor  use  and  rent  as 
aforesaid  of  |9,220,  this  being  the  fair  rental 
thereof  daring  aald  time.  That  eald  def^d- 
ant  refuses  to  deliver  possession  of  said  por- 
tion to  petitioner,  nor  will  he  pay  said 
amounts  due  for  the  use  and  rent  thereof. 

In  Tlew  of  the  premises.  plaintifT  prayed 
that  said  Edwards  be  cited  according  to  law 
to  answer  this  demand,  and  that,  after  due 
proceedings  had,  there  be  Judgment  in  faror 
of  plaintUf  and  against  said  defendant,  rec- 
ognbdng  and  decreeing  petitioner  the  owner 
ot  said  above-described  one-half  Interest  in 
said  property,  and,  as  such,  oitltled  to  full 
and  peaceable  possession  thereof,  and  that 
writs  of  possession  and  all  other  writs  neces- 
sary In  the  praises  Issue  aticordingly;  far- 
ther, that  the  said  defendant  be  condemned 
and  adjudged  to  pay  petitioner  the  sum  of 
99.220,  being  for  the  use  and  rent  thereof  to 
this  date,  and  a  further  sum  of  $40  for  each 
and  every  month  during  the  continuation  of 
this  litigation,  and  until  petitioner  shall  have 
been  placed  in  nndlstarbed  possesion  of  her 
said  portion  as  prayed  for.  and  she  prays  for 
geieral  relief. 

Defendant  pleaded  the  prascrlption  of  10 
and  30  years  aoqolrenda  cansa  and  In  bar  of 
the  action. 

Plaintiff  filed  an  amended  and  supplemen- 
tal petition,  In  wbich,  reiterating  her  original 
averments,  she  allied:  That  the  courthouse 
of  Vermilion  parish  in  the  town,  of  Abbeville 
was  destroyed  by  Ore  about  the  year  18S5, 
and  that  in  said  fire  there  was  also  destroyed 
nearly  all  of  the  records  of  said  parish,  in- 
dnding  the  original  conveyances,  mortgages, 
and  the  flies  of  suits,  minute  books,  succes- 
sions, and  probate  records  as  well  as  all  pa- 
pers and  documents  therein.  That  of  the 
few  original  records  not  wholly  destroyed  all 
or  nearly  all  were  badly  burned  or  scorched 
or  were  injured  by  water.  Hiat  among  the 
docnmoits  destroyed  as  above  were  the  fol- 
lowing, to  wit:  The  file  of  the  succession  of 
plalntlETs  deceased  father,  Paulln  Foutelien, 
lodnding  the  petition  for  an  inventory  of  the 
property  of  said  succession  with  a  view  to 
the  appointment  of  an  administrator,  the  or-' 
der  thereon  for  the  luv^tory,  and  the  In- 
Toitory  Itself,  which  was  made  thereunder 
and  filed  about  the  year  1874,  the  petition  for 
appointment  of  Laodice  Fontellen  as  admin- 
istrator of  said  estate,  together  with  the  or- 
der aMMlnting  him  as  such,  his  oath  and 
bond  qualifying  him  as  such,  and  the  letters 
of  administration  Issued  to  blm  therein;  al- 
so, the  petition  filed  by  Laodlce  E\)nteUeu  as 
administrator  praying  for  the  sale  of  the 
pn^mty  of  said  estate,  together  with  the  or- 
der granting  same,  the  commission  issued 
tbanoa  for  said  iftlak-uid  practo  Tatibal  nt 
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said  sale  Itself,  made  under  said  order  and 
commission  about  the  18th  of  November, 
1875;  also,  the  provisional  account  and  tab- 
leau of  distribution  filed  In  said  successicm 
by  said  administrator,  the  opp(MiItlon  thereto 
filed  by  various  creditors,  or  concerns  claim- 
ing to  be  creditors  including  the  opposition 
of  Hermann  and  Vlgnes;  also,  tbe  amended 
account  and  tableaux  filed  therein  by  said 
administrator,  the  renunciation  of  the  com- 
munity by  the  surviving  widow  of  the  deceas- 
ed, Mrs.  6ctavle  GonsouUn,  wherein  she  claim- 
ed the  $1,000  allowed  by  law,  with  privilege 
to  widows  and  children  in  necessitous  circum- 
stances, also  all  the  proceedings,  minute  en- 
tries and  evidence  taken  on  the  trial  of  said 
opposition,  the  judgment  of  the  district  court 
rendered  tbereon,  the  order  and  bond  of  ap- 
peal from  the  Supreme  Court  of  this  state 
on  said  opposition,  and  a  certified  copy  of  the 
judgment  of  the  Supreme  Ck)urt  rendered  on 
the  said  appeaL 

That  there  was  also  destroyed  in  the  said 
fire  the  file  of  the  suit  entitled  Hermann  and 
Vlgnes  V.  Laodlce  Fontelleu,  Administrator, 
et  al.,  which  suit  was  Instituted  In  the  said 
parish  of  Vermilion  about  the  year  18^,  In- 
cluding in  said  destruction  the  petition,  an- 
swer, and  all  pleadings  In  said  suit,  the  evi- 
dence taken  on  trial  thereof  as  well  as  the 
minute  entries  couceraing  sam^  and  the 
judgment  rendered  therein,  the  commission 
and  order  of  appeal  from  such  Judgment,  the 
appeal  bond  furnished  in  said  matter,  and 
the  certified  copy  of  the  judgment  of  the  Su- 
preme Court  rendered  In  said  matter  revers- 
ing the  Judgment  of  tbe  lower  court,  and  re- 
manding case  for  further  proceedings,  said 
Judgmoit  beii^  rendered  about  June,  1877; 
also  the  petition  of  the  plalntlfb  making  the 
administrator  of  said  estate  a  party  to  aald 
suit;  also  the  ordinal  of  an  agreement  and 
confession  of  judgmeut  of  the  defendants  in 
said  suit,  they  being  the  said  administrator, 
as  well  as  Mrs.  Ernestine  Fontelleu,  wife  of 
Theodore  Font^leu,  and  her  said  husband, 
which  said  suit  being  brought  against  them 
to  have  decreed  null  or  to  annul  the  sale  of 
the  property  of  said  estate  made  by  said  ad- 
ministrator on  November  18,  187S,  to  said 
Fontelleu,  Including  the  one-half  interest  of 
the  succession  of  Paulln  Fontelleu  in  the  said 
lot,  and  being  the  half  interest  not  sued  for 
and  the  said  confession  of  Judgment  and 
agreement  consenting  that  Judgment  be  rea- 
dered  In  accordance  with  the  said  prayer,  and 
that  the  said  sale  be  decreed  null  and  void; 
also  the  Judgment  rendered  In  said  suit  whicb 

was  signed  on  the  day  of  Marcb,  1878, 

in  favor  of  said  Hermann  and  Tlgnes,  decree- 
ing Illegal,  null,  and  void  the  said  sale  of 
said  property  made  on  November  18,  1S8S,  to 
Ernestine  F<H)teUeu;  also  the  surroider  of  the 
administratorship  of  said  estate  of  Paulln 
Fontelleu  by  Laodlce  Fontdien  about  said 
date,  tbe  petition  for  an  appointment  for 
William  F.  Sdiwing  as  administrator  after 
du  proceedings,  hla  oath  and  bond  analltr- 
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ing  as  Bndi;  also  the  petition  of  tbe  said  WU- 
Uam  F.  Schwing  tor  an  order  to  sell  the  prop- 
erty of  Bald  estate  to  pay  debts,  as  well  as 
an  order  granting  same,  the  conunlsslon  Is- 
aned  thereon,  the  sherifTs  retnm,  and  tbe 
piooto  verbal  <tf  the  sale  made  nndMr  said 
order,  which  sale  was  made  on  or  about  the 
11th  day  of  Jnn^  187^  b^ng  the  said  sale 
at  which  petitioner's  mother  became  the  said 
pnrchaser  of  the  Interest  of  said  estate  In 
the  property  now  sued  for. 

Petitioner  farther  shows  that  both  of  said 
appeals  to  tbe  Snpreme  Court,  that  In  sac- 
cesalon  of  Fontellea  and  that  In  Herntann 
and  Vignes  r.  FonteUen,  above  moitloned, 
were  returned  In  Opelousas,  La. ;  and  that 
tbe  conrthouse  of  St  Landry  parish  In  whl<di 
were  i.ept  the  records  of  said  Supreme  Conrt, 
Indndlng  the  transcripts  and  judgments  re- 
corded In  said  appeal,  was  destroyed  by  fire 
abont  188—,  and  said  transcripts  and  Jodg< 
ments  were  burned  and  fatally  destroyed. 
Petitioner  shows  that,  because  of  the  destruc- 
tion of  tbe  said  documents  as  above  set 
forth.  It  win  be  necessary  to  prove  their  con- 
tents by  secondary  evidence  on  trial  of  this 
salt 

In  view  of  the  pranlses,  plaintiff  prays 
that  this  amended  and  supplemental  petition 
be  allowed,  and  she  further  prays  as  in  her 
original  petition  and  for  general  relief  and 
all  costs. 

Defendant  answered.  After  pleading  a  gen- 
eral denial,  defendant  admitted  that  the 
courthouse  of  Vermilion  parish  was  destroyed 
by  flre  on  tbe  night  of  April  6,  1885,  and  that 
the  greater  part  of  the  records  of  tbe  parish 
and  titles  to  property  were  destroyed  In  Bald 
flre,  but  he  does  not  admit  tbe  ^Istoice  of 
the  documents  mentioned  In  plalntiCTs  previ- 
ous petitions,  or  their  destruction  unless  their 
odstence  is  proved.  And,  further  answering, 
defendant  averred  that  he  ^>eclally  denied 
that  tbe  said  plaintiffs  bad  any  legal  right, 
title,  or  interest  in  or  to  any  portion  or  part 
of  the  said  lot  herein  claimed  by  said  Annette 
Fontelieu  Roberts,  tbe  same  being  lot  42,  Me- 
gret's  portion  of  Abbeville,  and  specially  de- 
nied that  tbe  succession  of  said  Paulln  Fon- 
telieu was  ever  owner  of  any  portion  of  said 
lot  sued  for,  or  ever  bad  any  right  or  title 
herein,  and  be  averred  that,  if  any  such  In- 
ventory or  sale  of  said  lot  or  any  portion 
thereof  as  belonging  to  the  succession  of 
Paulin  Fontelieu  was  ever  made  as  plaintiff 
had  averred,  this  defendant  denied  all  knowl- 
edge thereof,  and  averred  that  such  inventory 
and  sale  were  absolutely  null  and  void,  beli^ 
the  sale  of  tbe  property  of  another  peroon 
not  the  owner,  and  plalntURi  could  derive  no 
title  therefrom. 

But  defendant  averred  tbe  truth  to  be: 
That  In  the  mouth  of  June,  1878,  tbe  date  of 
said  pretended  sale  of  said  lot  42  by  the  ad- 
ministrator of  the  succession  of  Paulin  Fon- 
telieu. deceased,  and  long  prior  thereto,  said 
lot  In  Its  entirety  was  the  sole  propa>ty  of 
we  Yoorble*  Trahan,  and  so  oontlnned  -to  be 


ontil  the  mcntb  of  Ausnst;  1880,  belns  Inciim- 
bered  with  a  legal  mortgage  In  favor  of  the 
state  of  Lotdidana  and  pariah  at  Yemilllim, 
resulting  from  the  recordation  of  the  tax  col- 
leGrtor'£  bond  ct  said  Tooriiles  Trahan,  whicb 
Nod  was  didy  jeoorded  In  said  parish ;  that 
said  Trahan  acquired  said  lot  entire  during 
the  year  1873  from  the  sncosBslon  ot  Daniel 
03ryan,  deceased,  by  a  good  and  Talid  title 
duly  reoorded,  the  adjodicatlon  of  said  lot 
to  said  Trahan  being  Item  No.  SI,  as  AtttoA- 
ant  bellevei,  of  tlie  procta  Tsrbal  of  said 
snocession  sale,  wbldi  wu  duly  recorded, 
and  was  based  on  an  order  of  sale  of  said 
succession  property  duly  made  and  recorded, 
and  that  said  Danld  0*Br:^n  acquired  said 
lot  by  good  and  valid  tiUes  dn^  recorded  at 
a  sheriff's  sale  <tf  the  pcapettj  of  one  Ftlu- 
daU  In  tbe  year  1869. 

Tbat  he  (defmdaDt)  acquired  the  entire  of 
lot  aforesaid  on  the  7th  day  of  August.  1880, 
at  a  BherUTa  sale  of  thB  pnfpacty  ctf  said 
yoorhlfis  TrahAn,  the  then  owner  of  said  lot; 
by  a  good  and  valid  title  thereto^  dniy  re- 
corded, and  entered  into  immediate  poases- 
8l(Hi  there(tf  as  owner,  and  has  since  so  re- 
mained. Ttxeit  said  riierlfTs  sale  was  made 
In  execution  of  a  Judgment  against  said  Tra- 
han as  tax  collector,  and  with  recognition  of 
mortgage  on  all  bis  property. 

Thftt  the  above-mentioned  sales  of  the  prop- 
erty of  Prlndall  to  Daniel  O'Bryan  and  the 
sale  of  the  succession  property  of  said  O'Bry- 
an  to  ToorUes  Trahan  and  the  said  dwrUTs 
sale  of  said  lot  to  dtfendant  in  the  year 
1880  with  all  the  Judgmraits  and  orders  were 
regularly  and  duly  made  on  Uie  proper  or- 
ders, Jndgmoits,  prooeedhi^  writs,  and  ad- 
vertisem^ts,  all  of  record  in  said  parish,  and 
were  valid  and  legal  In  all  reqwcts,  hot  tbat 
all  tbe  said  records  and  proceedings  have 
been  lost  and  destroyed  by  flre,  so  tbat  de- 
fendant la  unable  to  produce  tbe  same,  and 
craves  leave  to  Introduce  secondary  evid^ce 
of  their  contents  on  the  trial  oit  this  canse. 

That  be  had  expended  $6,000  In  improving 
said  lot,  and  reserved  his  right  to  claim  the 
same  If  need  be  In  a  further  proceeding. 

In  view  of  the  premises,  defendant  there- 
fore prayed  that  plalntlfCs  demand  be  reject- 
ed, with  costs,  and  that  the  defendant  be 
quieted  in  bis  title  aforesaid. 

Tbe  heirs  of  the  wife  of  the  defendant  ap- 
peared, and,  after  alleging  her  death,  they 
declared  tbat  they  accepted  unconditionally 
her  succession.  Alleging  that  the  propwty 
iuTolved  In  the  suit  was  community  property 
they  made  themselves  codefradants  in  the 
action.  They  adopted  the  all^tlons  and  de- 
fenses of  their  fatiier.  The  irialntlfrs  (under 
objection  of  defeudant)  filed  a  suppl^mtal 
and  amended  petition,  in  which  they  alleged: 
That,  if  at  any  time  Yoorbles  Trahan  pur- 
chased In  bis  own  name  said  lot  No.  42  of 
Hegret's  portion  (?)  of  tbe  town  of  Abbeville 
(which  was  denied),  he  did  so  for  the  Joint 
account  of  himself  and  Panlln  Font^eu.  A- 
ther  of  petitioner,  with  whom  be  was  In  part- 
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nerahlp  In  said  parish  of  Vermilion.  Tbat. 
U  any  eadi  pnrdiase  was  made,  it  was  with 
thtir  Joint  funds ;  it  belonged  to  them  j<^tl7. 
That  both  before  and  after  her  father's  deaUi 
the  said  Trahan  repeatedly  admitted  verbally 
and  In  writing,  and  by  act  and  deed,  ttiat  an 
undivided  half  of  all  the  real  estate  In  his 
name  In  the  town  of  Abbeville,  indudlng  the 
lot  now  in  controversy,  as  so  held,  bdonged  to 
said  PaullD  Fontelleu,  and  in  no  way  claim- 
ed ownership  of  the  whole  thereof.  That 
the  said  lot  as  well  as  all  the  pn^rty  in  his 
name  In  said  town  was  with  the  full  consent 
of  Trahan  assessed  to  himself  and  said  es- 
tate jointly,  and  tbat  he  acquiesced  therein 
accordingly.  That  he  was  well  aware  of  the 
opening  of  said  succession  Immediately  aft- 
er Panlln  Fontelieu's  death,  was  an  appraiser 
In,  and  knew  and  acquiesced  in,  en  undivided 
half  of  said  lot  being  Inventoried  as  belong- 
ing to  said  Fontelleu  and  forming  of  said  sac- 
ces^on,  and  in  its  being  administered  and 
sold  therein  accordingly,  and  Uiat  he  was 
M^lnted  and  served  as  agent  for  the  collec- 
tion of  its  moneys  and  rents,  incladlng  those 
of  the  lot  in  contest.  That,  when  petitioner's 
said  mother  acquired  the  undivided  half  of 
said  lot  in  187S  as  heretofore  alleged,  he  was 
not  only  present  and  acquiesced  in  the  sale  of 
said  property  as  belongiDg  to  succession  of 
Paulln  Fontelleu,  but  was  a  bidder  at  said 
sale  and  a  purchaser  of  property  thereat,  and 
always  acknowledged  said  half  of  said  lot  as 
belonging  to  Paulln  Fontelleu  and  his  estate, 
and  by  his  said  admissions,  acts;  and  acqules- 
cences  he  induced  petitioner's  said  mother  to 
believe  that  he  recognized  the  ownership  of 
said  portion  of  lot  by  said  succession,  and 
that  she  purchased  on  the  faith  thereof. 
Tbat  by  said  acts,  deed,  recitals,  acqnles- 
cencea,  recognitions,  and  conduct  set  forth 
herein,  and  la  her  original  petition  herein  es- 
topped, said  Trahan  of  the  parish  of  Vermil- 
ion, this  defendant,  and  any  person  claim- 
ing through  said  Trahan  were  estopped  from 
claiming  said  undivided  half  of  said  lot  now 
sued  for,  and  from  asserting  any  title  there* 
to  which  estoppel  she  now  specially  pleads. 

That  said  W.  W.  Edwards,  the  defendant 
herein,  was  the  attorney  who  conducted  all 
the  Illegal  and  wrongful  proceedings  un- 
der which  It  Is  pretended  that  said  lot  42 
was  sold  to  defendant  In  ISSO,  and  was  well 
aware  of  all  the  facts  In  the  matter  and  of 
the  nullities  In  said  proceedings.  She  denied 
that  any  legal  Judgment  was  obtained  against 
the  said  Trahan,  who  was  an  absentee,  and 
to  whom  no  curator  ad  hoc  was  ever  appoint- 
ed to  defend  said  suit,  nor,  if  Judgment  was 
le^ly  obtained  against  said  Trahan,  which 
is  denied,  was  any  legal  notice  of  Judgment 
ever  served  upon  said  Trahan,  nor  open  any 
one  representing  him,  and  If  any  writ  of  fl. 
fa.  was  issued  in  said  matter,  which  Is  denied, 
be  shows  that  said  Trahan  was  then  an  ab- 
sentee, and  that  no  curator  ad  hoc  was  ap- 
pc^ted  to  r^»reaatt  him,  and  that  no  s^ore 
wu  IcfRllj  made  of  said  proiiwty,  and  Jio 
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notice  of  seizure  ever  legally  given  or  served. 

That  said  sale  as  well  as  the  pretended 
seizure  fl.  fa.  and  all  proceedings  connected 
therewith  are  absolutely  null  and  void,  all 
as  the  said  Edwards  well  knew,  and  conveyed 
no  title  whatever,  nor  were  any  steps  ever 
taken  to  legally  divest  her  said  mother  of  the 
title  to  said  property  acquired  by  her  In  1878 
as  set  forth  in  the  original  petition,  and 
which  was  immediately  placed  of  record  In 
the  conveyance  books  of  the  recordw's  office 
of  the  parish  of  Vermilion. 

That  her  said  mother  moved  to  Iberia  par- 
ish, and  was  there  in  1874  appointed  natural 
tutrix  of  her  said  minor  children.  That 
whatevw  written  agreement  and  acknowl- 
edgments relative  to  said  proi>erty  may  have 
existed  between  her  said  parents  and  the  said 
Trahan  have  been  long  ago  lost  or  destroyed 
If  th^  existed  which  petitions  verily  be- 
lieves. Including  all  the  books,  accounts,  and 
papers  relative  to  said  partnership,  and  all 
business  conducted  by  it,  as  w^l  as  the  lands 
acquired  for  it  and  with  Its  moneya  She 
shows,  further,  that  the  original  flle  of  tbe 
proceedii^  appointing  hw  said  mother  tu- 
trix has  been  lost  or  abstracted  from  the 
clerk's  office  of  Iberia  perish.  Including  spe- 
cifically her  oath  as  such  and  letters  of  tu- 
torship therein;  that  the  duplicate  copy  Is- 
sued to  her  as  well  as  said  appointment  of 
Trahan  as  agent  was  placed  of  record  in  the 
recorder's  office  of  the  parish  of  Vermllton, 
and  that  same  was  destroyed  in  the  destruc- 
tion of  said  courthouse  by  Are,  as  heretofore 
alleged ;  and  that  it  will  be  necessary  for  pe- 
titioner to  introduce  secondary  evidence  in 
reference  thereto. 

In  view  of  the  premises,  petitioner  prayed 
that  this,  her  amended  and  supplemental  pe- 
tition, be  allowed,  and  that  all  proper  service 
hereof  be  made  on  the  defendant  according  to 
law,  and  that, ,  after  due  proceedings,  there 
be  Judgment  rcoidered  against  the  defendant 
as  prayed  for  In  said  original  and  supple- 
mental petition  heretofore  filed,  and  petition- 
er prayed  for  costs  and  general  r^ef. 

Defmdant  and.  his  diUdren  tbsa  filed  a 
sunMonaital  answer,  dwiylnc  tbat  Trahan 
kept  b0(Aa  or  had  inrtn^sblp  money,  aver- 
red that  said  firm  was  insolvokl^  and  denied 
that  the  lot  was  paid  for  with  its  moaeyB  or 
t>elonged  thereto.  They  reiterate  that  the 
property  was  Trahan's  and  was  Incumbered 
with  the  1^1  mortgage  from  the  bond  as 
tax  collector,  and  that  no  admission  of  his 
could  impair  their  rights  to  estop  them. 
They  alleged  that  plaintiff's  mother  never 
paid  for  the  lot,  nor  had  it  assessed  to  her, 
nor  claimed  It  during  the  years  that  defend- 
ant held  it  They  denied  any  Illegality  in 
the  sole  under  which  they  acquired  title  or 
that  Trahan  was  an  absentee;  that  the  pro- 
ceedings were  directed  by  the  attorney  ot 
said  sureties,  and  not  by  Edwards. 

On  trial  Judgment  was  rendered  against 
plelatlir,  and  she  appealed.  .  . 
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Opinion. 

We  nnderstaad  It  to  be  a  matter  conceded 
by  all  parties  that  the  lot  of  ground  of  which 
the  undivided  half  Is  sought  to  be  recovered 
by  the  plaintiff  herein  belonged  at  one  time 
to  Daniel  O'Bryan ;  that  at  his  death  it  was 
an  asset  of  hla  succession,  and  that  at  a  suc- 
cession sale  marie  at  public  auction  on  the 
18th  of  March,  1873,  by  the  sheriff  of  the  par- 
ish of  TermlUon  under  an  order  of  sale  Issued 
by  the  parish  court  of  tliat  parish,  bearing  date 
the  8th  of  February,  1873,  the  said  lot  was 
offered  for  sale  and  adjudicated  to  Voorbles 
Traban ;  that  on  April  8,  1873,  evidence  of 
this  sale  was  placed  of  record  In  the  Book  of 
Conveyances  of  the  parish  of  Vermilion. 

It  la  asserted  by  the  plaintiff  in  this  suit 
that  this  sale  was  actually  and  really  made 
to  Voorhles  Trahau  and  to  plaintiff's  father, 
Paulln  Fontelieu.  Tbere  Is  no  written  evl* 
dence  whatever  to  support  such  a  claim. 
There  was  noUilng  placed  of  record  in  the 
conveyance  books  of  the  parish  of  Vermil- 
ion going  to  show  the  existence  of  such  a 
condition  of  things. 

While  the  title  to  the  lot  stood  on  the  con- 
veyance records  In  the  name  of  Voorhles 
Trahan,  a  writ  of  fieri  facias  issued  from 
the  district  court  for  the  parish  of  Vermll* 
Ion  In  execution  of  a  Judgment  rendered  by 
that  court  in  the  matter  of  Houard  Hoff- 
pauer,  President  of  the  Police  Jury,  v.  Voor- 
hles Trahan,  Tax  Collector.  Uoder  that 
writ  the  lot  In  controversy  was  seized  by  the 
sheriff  as  Trahan's  property,  and  adjudi- 
cated on  August  8,  1880,  to  W.  W.  Edwards, 
the  defendant  The  purchaser  took  imme- 
diate possession  of  the  lot  so  purchased,  and 
held  possession  of  the  same  under  recorded 
title  continuously  as  owner  from  August  8, 
1880,  up  to  July  27,  1907,  when  the  present 
petitory  action  was  Instituted,  and  during 
ttiat  possession  has  placed  expensive  and 
valuable  Improvements  upon  it 

At  the  time  of  the  seizure  under  the  said 
writ  of  fl.  fa.,  there  was  no  legal  reason  why 
the  sheriff  should  not  have  seized  and  sold 
the  lot  as  belonging  to  Voorhles  Trahan,  as 
there  was  no  evidence  tu  the  conveyance 
records  of  any  claim  of  adverse  ownership. 
For  the  same  reason  that  the  police  Jury 
was  authorized  to  seize  and  the  sheriff  to 
sell  the  lot  as  being  so  owned,  there  was  no 
legal  reason  why  the  public  was  not  legally 
authorized  and  Justified  in  purchasing. 

Any  one  purchasing  at  a  Judicial  sale  made 
under  such  circumstances  became  subrogated 
to  the  rl^ts  of  the  seizing  creditors  in  so 
proceeding  with  the  sale,  and  was  not  lim- 
ited as  a  purchaser  to  the  rights  of  the 
seized  debtor  in  the  pn^erty  seized  and  sold 
by  admissions  which  may  have  been  made 
in  respect  to  his  ownership  In  favor  of  third 
parties  that  did  not  appear  In  the  ocmvey- 
ance  records. 

In  the  interval  between  August  8,  1880, 
and  July  27.  1907,  opposition  and  objection 
fran  no  quarter  was  made  to  the  pomio—loB 


of  EM  wards  under  Us  dalm  of  ownership 

of  tlie  pnperty*  nnder  the  drcnmstances 
shown,  it  cannot  ba  pretended  that  at  tike 
date  of  the  instltntton  of  tbla  suit  tbe  atatos 
of  the  def enduit  ms  that  of  a  treepassw. 
He  held  ftt  that  time  a  position  whldi  mtr 
titled  him  legally  to  be  presumptively  con- 
sidered quoad  any  attatik  upon  tale  right  of 
poseeaaion  aa  a  poeseaaor  In  good  faltti  nn- 
der  a  recorded  claim  of  ownership. 

Every  person  who  poesoeooD  an  estate  for 
a  year  or  enjc^  peaceably  and  wlthont  In- 
terruption a  rMl  right  la  oitltled  to  tw  main- 
tained Id  hla  poaaeeaton,  and  la  considered 
provisionally  aa  owner  of  tbe  aame,  erai 
after  It  la  reclaimed  by  another  claiming  to 
be  tbe  true  owner,  until  tbe  right  of  the  per^ 
BOD  making  auch  daim  la  eatabllahed.  Car. 
Code,  art  MS*. 

PlaintUTa  claim  to  the  ownerabip  of  tbe 
undivided  half  of  the  lot  In  controversy  la 
predicated  upon  a  aale  all^d  to  have  been 
made  of  the  aam^  on  tbe  Uth  of  Jun^  1878, 
to  petitioner's  mother,  Octavle  Gonsoulln, 
widow  of  Paulln  Fontdlen,  aald  sale  alleged 
to  have  beea  made  nnder  an  order  obtained 
In  tbe  matter  of  the  sncceaalon  of  Panlln 
Fontelieu  upon  the  petition  of  William  F. 
Schwing,  administrator  thereof, 

Mrs.  Octavie  Gonsoulln  (widow  Paulln 
Fontelieu)  removed  to  the  parish  of  Iberia, 
and  died  about  1890,  leaving  as  her  sole  heir 
the  plaintiff  in  this  suit  Neither  the  plain- 
tiff nor  her  mother  have  had  possession  of 
the  lot  or  are  shown  to  have  paid  a  dollar 
of  taxes  upon  it.  There  Is  nothing  in  the 
conveyance  records  of  Vermilion  parish  go- 
ing to  sbow  that  Paulln  Fontelieu  had  a 
rl^t  of  ownership  to  the  lot  or  any  part 
thereof.  It  is  to  the  records  of  the  convey- 
ances in  the  recorder's  office  of  the  parish  that 
parties  contemplating  purchases  must  look, 
and  by  which  they  are  guided,  and  not  to 
the  asaeBsment  rolls.  Admissions  of  the  party 
holding  the  title  to  tbe  property  und«r  a 
deed  thereto  recorded  in  the  conveyance 
books  of  a  parish  that  not  he  but  some  oth- 
er person  named  is  tbe  actual  owner  of  the 
property  have  no  effect  as  against  tblrd  par- 
ties when  such  admissions  have  not  been 
placed  of  record  in  the  conveyance  books, 
and  are  not  on  their  face  sufficient  to  es- 
tablish ownership.  Verbal  admissions  by  the 
recorded  owner  of  property  that  some  par- 
ticular person  other  than  hims^f  really 
owns  the  property  have  no  force  and  effect 
against  third  persons  who  act  on  the 
strength  of  the  conveyance  records. 

Third  persons  dealing  directly  with  the 
recorded  owner  in  tbe  conveyance  records, 
with  reference  to  the  acquisition  of  real 
rights  to  the  said  property  or  upon  it;  or 
acting  as  a  Judgment  creditor  against  aald 
property  by  virtue  of  tbe  condition  of  the 
ownership  of  the  same  aa  shown  by  the  con- 
veyance records,  are  protected  in  so  doing 
against  tbe  claims  of  others  aaaerting  own- 
ership  nnder  the  aald  recorded  owner  walMj 
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and  ezdnslTely  on  the  Btrength  of  sach  ad- 
misslonB  made  bj  bim  adrenely  to  the  facts 
as  shown  by  the  conveyance  records. 

A  person  la  not  warranted  or  justified  In 
desllns  (In  respect  to  the  acquisition  of  real 
estate)  with  a  person  who  does  not  appear 
as  owner  In  the  conveyance  records  of  a  par- 
ish, bat  whose  claims  thereto  rest  solely  and 
excdnsively  upon  admissions  made  by  the 
party  who  appears  in  the  conveyance  rec- 
ords as  owner  that  he,  and  not  himself,  Is 
the  actual  owner.  It  does  not  make  any 
difference  In  the  case  before  us  whether  the 
undivided  half  of  the  lot  In  controversy  In 
this  suit  was  inventoried  In  the  snccesslon 
of  Paulln  Fontellen  and  subsequently  sold 
at  a  succession  sale  in  the  matter  of  said 
snccesslon  as  belonging  to  the  succession,  or 
that  the  origin  and  sole  basis  for  the  claim  of 
ownership  were  verbal  admissions  of  Voor- 
hles  Traban  and  that  the  latter  had  placed 
liie  property  on  the  assessment  rolls  in  the 
name  of  Fontelieu  and  Trahan.  Those  ad- 
missions and  that  placing  of  the  property 
on  the  assessment  rolls  were  totally  Insuffl- 
rlent  under  the  r^stry  laws  to  afTect  (quoad 
third  persons)  the  title  of  Yoorhles  Trahan 
to  tbe  property  as  It  stood  recorded  In  the 
conveyance  records. 

Persons  examining  the  records  for  the  pur- 
pose of  dealing  directly  with  the  recorded 
owner  for  the  acquisition  of  particular  prop- 
erty or  for  the  purpose  of  proceeding  Judi- 
cially as  a  creditor  of  the  recorded  owner 
against  said  property  as  belooging  to  him 
are  Justified  in  taking  action  from  what  ap* 
pears  in  the  conveyance  records,  and  are 
not  called  on  to  investigate  all  the  subse- 
quCTt  relations  between  the  recorded  owner 
and  some  third  person  which  might  as  be- 
tween that  recorded  and  such  third  person 
operate  as  an  estoi^l  en  pals  between  that 
third  person  and  the  recorded  owner.  Noth- 
ing appeared  in  the  conveyance  records  In 
this  case  of  any  rights  of  ownership  of  Paul- 
ln Fontelieu  to  the  property -In  controversy. 

We  are  of  the  opinion  that  all  tbe  claims 
and  pretensions  advanced  by  the  plaintiff  In 
snpport  of  a  right  of  ownership  by  Paulin 
Fontelieu  to  the  one  undivided  half  of  tbe 
lot  in  the  possession  of  the  defendant  are 
met  and  defeated  by  tbe  principles  an- 
nounced in  the  recent  decision  of  this  court 
of  McDnffie  T.  Walker,  125  Ia.  125  51  Sooth. 
100. 

Plaintiff  In  this  case  must  depend  on  the 
strength  of  her  own  title,  and  not  on  the 
weakness  of  that  of  the  defendant 

We  are  of  the  opinion  that  the  Judgment 
aivealed  from  Is  correct,  and  It  is  hereby 
affirmed. 

BBXAVX,  G.  J.  I  rectwe  myself  having 
been  of  counsel  at  one  time  In  matter  of  set- 
tling tbe  sQccessiott  of  the  late  Paulln  Fonte- 
Ueu. 


(126  La.) 
No.  17,789. 
GRAHAM  V.  MURPHT  et  at 
(Supreme  Court  of  Louisiana.    April  11,  1910. 
Rehearing  Denied  Hay  9.  1910.) 

(Svttahut  Jur  the  Couri.) 

Taxation  (|  679*)— Tax  Sale— Subsequent 

Conveyance  bt  Statb— Vamditt. 

Plaintiff  brought  suit,  seekine  contradictor- 
ily with  the  defendants  to  test  his  title  to  cer- 
tain property,  the  original  ownership  of  which 
was  admitted  to  have  been  io  tbe  ancestor  of 
the  defendant.  Plaintiff  obtained  judgment  In 
the  district  court,  and  defendants  appealed. 
The  Judgment  on  appeal  Is  reversed,  and  i>l(dn- 
tiff'g  demand  sad  suit  dismissed. 

Plaintiff's  title  ia  baaed  upon  a  convention- 
al deed  of  pale  to  him  of  the  property  In  liti- 
gation, executed  by  the  State  Auditor;  bis 
authority  for  doing  so  being  claimed  to  be  Act 
No.  80  of  1888  and  Act  No.  126  of  1896.  De- 
fendants alleged  that  tbe  property  had  never 
been  offered  for  sale  under  the  provistoas  of  the 
Bald  acts;  that  that  fact  was  a  condition  pre- 
cedent to  any  authority  in  the  State  Auditor  to 
sell  the  property.  Tbey  established  that  filct 
on  tbe  trial  of  tbe  case  through  evidence  ad- 
duced over  plaintiff's  objection  that  the  defend- 
ants had  no  interat  io  raising  tliat  Issue,  io- 
asmnch  as  the  title  of  defendants*  snceator  lud 
passed  and  was  In  the  state  when  the  Auditor 
acted,  and  therefore  it  alone  could  question  that 
officer's  authority  to  act 

field,  for  reasons  asslnied,  that  the  offering 
for  sale  under  Act  No.  SO  was  a  condition  pre- 
cedent to  the  exercise  of  tbe  State  Aadlror's 
authority  to  sell,  and  that  tbe  defendants  were 
legally  interested  In  raising  that  Issue. 

[Efd.  Note.— For  other  cases,  see  Taxation, 
De&  Dig.  S  679.*} 

Ai^>eal  from  ClvU  District  Court,  Parish 
of  Orleans;  George  H.  Tbeard.  Judge. 

Action  by  H.  F.  Graham  against  James 
Murphy  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed,  and 
suit  dismissed. 

Richardson  A  Sonle  and  A.  J.  Cabill,  for 
appellants.  Qea  J.  Unterelner,  for  appel- 
lee. Hall,  Monroe  A  Lemann,  amid  curise, 
on  f^plicatlon  for  rehearing. 

Statement  of  the  Gase. 

NIOHOLLS.  J.  The  plaintiff,  In  his  peti- 
tion filed  June  4,  1907,  alleged  that  he  is 
the  owner  and  In  possession  of  the  following 
descrlt)ed  property:  A  certain  square  of 
ground,  together  with  all  the  improvements 
thereoD,  in  the  First  district  of  this  clty„ 
bounded  by  Mlro,  Tontl,  E^to,  and  Jefferson 
Line,  designated  as  square  538,  as  a{^>ears 
from  Auditor's  deed  annexed  hereto  and 
made  a  part  hereof. 

That  the  state  of  Louisiana  purchased 
said  property  from  Patrick  Murphy  at  a  sale 
made  by  the  tax  collector  of  the  First  die* 
trict  of  this  city  for  taxes*  under  an  assess- 
ment made  in  the  name  of  Patrick  Murphy 

per  act  passed  before  ,  notary  public, 

on  the   day  of  *  1890,  Beg.  C 

O.   ,  fol.   . 

That  tbe  snid  property  was  nnimprored 
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(swamp  land)  property,  and  came  Into  the  r 
possesBion  of  the  state  of  Loaislaaa  by  a  | 
mere  registry  of  the  deed  conveying  said 
property  to  the  state  of  Loalsiana,  which 
possession  has  been  continued  for  more  than 
three  years  previous  to  tbe  date  hereof. 

That  the  said  Patrick  Murphy  died  In  this 
city  some  time  ago,  leaving  as  bis  sole  and 
only  heirs  his  children,  viz.,  Catherine  Mur- 
phy, widow  of  Tbos.  B.  Green,  James  Mur- 
phy, Joseph  P.  Murphy,'  Margaret  Murphy, 
deceased  wife  of  M.  J.  McAvoy,  and  Mary 
Ann  Muipby,  also  deceased  wife  of .  M.  J. 
McAvoy.  That  Margaret  Murphy  McAvoy 
died  In  this  city,  leaving  as  her  belrs  her 
diildren,  Chas.  D.  McAvoy,  Pbillp  McAvoy, 
and  Mary  McAvoy,  deceased  wife  of  George 
CSiisolm.  That  Mary  Ann  Murpby  McAvoy 
died  in  this  dty,  and  left  ae  ber  sole  heirs 
her  children,  Julia  McAvoy  and  Catherine 
McAvoy.  That  Mary  McAvoy  Chlsolm  died 
in  this  city,  and  left  as  her  sole  heirs  her 
three  minor  children,  Joseph  Ctdsolm,  Irma 
Ghisolm,  and  Effle  Cbisolm. 

That  all  the  above-named  parties  save 
Joseph,  Irma,  and  Bffie  Cbl&olm,  are  of  the 
full  age  of  majors  and  reside  in  tbls  city. 

That  Joseph,  Irma,  and  Effie  Chlsolm  are 
minors  who  reside  In  this  city.  That  tbey 
are  without  a  tutor,  and  that  It  la  necessary 
that  a  special  tutor  or  airator  ad  hoc  be 
appointed  to  represent  them.  That  George 
CAtlsolm,  their  father,  still  lives,  and  is  a 
proper  person  to  be  appointed  special  tutor 
and  curator  ad  hoc  to  said  minors. 

In  view  of  the  premises,  petitioner  prayed 

that  be  appointed  and  sworn  special 

tutor  and  curator  ad  hoc  to  the  minors  Jo- 
seph, Irma,  and  Effle  Chlsolm;  that  James 
Murphy,  Jos^h  Murphy,  Mrs.  Catherine 
Murphy,  widow  of  Thos.  B.  Green,  Chas.  D. 
McAvoy,  Philip  McAvoy,  Julia  McAvoy, 
Catherine  McAvoy,  Irma  Chlsolm.  Joseph 
Chlsolm,  and  Effle  Chlsolm  be  cited  to  an- 
swer hereto;  that  In  due  course  petitioner 
have  Judgment  In  his  favor,  and  against  said 
parties,  confirming  his  title  to  the  herein- 
above described  property,  and  for  coats  and 
general  and  equitable  relief. 

On  June  17,  1907,  defendante  excepted  to 
plaintUf's  demand: 

Fint.  That  the  petition  was  too  vague,  gen- 
eral, aod  indefinite  to  require  tbem  to  answer 
thereto. 

Second.  That  said  petition  disclosed  no  liglit 
nor  eaose  of  action  against  them. 

These  exceptions  having  been  overruled  on 
the  same  day>  defendants  answered.  They 
first  pleaded  a  general  denial.  Further  an- 
swerlng,  they  alleged  that  on  April  5,  1867, 
by  act  before  Oi  W.  Christy,  N.  P.,  Reg.  a 
O.  B.  93,  folio  139,  the  late  Patrick  Murphy 
acquired  the  following  described  property, 
viz.: 

"I^ve  Iota  of  ground,  with  all  the  improve- 
ments thereon  and  appurtenances  thereof,  and 
all  rights,  ways,  etc^  situated  in  tbe  First  dis- 
trict of  this  city,  designated  by  the  numbers 
1  to  5  in  square  No.  SS8.  which  is  bounded  by 
lUio,  Tonti,  Thalia,  and  Erato,  a  sketdi  where- 


I  of  Is  deposited  for  reference  in  the  office  of  G. 
W.  ChEisty,  N.  P»  as  plan  No.  S.  Said  lot  No. 
1  measures  ei'  9"  3     fnmt  on  Miro  street. 

23'  6"  5"'  in  the  rear,  by  120*  in  depth  on  the 
line  of  lot  No.  2,  and  125^  9"  6"'  on  tbe  dividing 
line  between  the  First  and  Fourth  districts. 
Said  lots  No.  2  and  3  measure  each  32*  front  on 
Miro  stieet  by  120  feet  In  depth  between  parallel 
lines.  Said  lot  No.  3  forming  the  corner  of 
Miro  and  E^rato  streets.  Said  lot  No.  4  meas- 
ures  64'  4"  front  on  Erato  street,  67'  1"  5"' 
in  width  in  the  rear,  by  a  depth  of  ST  6"  5"' 
on  the  side  nearest  to  Miro  street,  and  a  deptit 
of  66'  9"  6"'  CD  the  side  line  nearest  to  Tonti 
street,  and  measures  28'  7"  front  on  Tonti 
street,  66'  9"  6"'  in  width  in  the  rear  by  a  depth 
and  front  on  Erato  street  of  120  feet  and  125 
feet  0  inches  and  6  lines  In  depth  on  the  line 
dividing  the  First  from  tbe  B\>nrth  district." 

That  the  said  Patrick  Murphy  died  In  tbls 
city  on  the  23d  day  of  Mardi,  18B^  and  his 
succession  was  duly  opened  under  No. 
017  of,  tbe  docket  ot  said  court,  In  whldi 
proceedings  tbe  said  property  was  Inven- 
toried, and  administratrix  was  appointed  and 
qualified,  but  shortly  thereafter  the  said  ad- 
ministratrix departed  this  life,  and  yonr  re- 
spondents, as  tbe  sole  and  only  h^bra  of  the 
said  deceased  and  of  his  snbseqiiently  de- 
ceased wife  (widow  In  communis),  went  In- 
to possession  of  his  estate. 

Now  your  respondents  aver  Oiat  ttie  said 
pretended  tax  title  of  the  said  plaintiff  is 
Illegal,  null,  and  void,  and  of  no  ^ect;  for 
the  following,  among  other,  reasons,  viz.: 

First  Hie  said  pn^ierty  was  never  offered 
for  sale  under  the  provisions  of  Act  80  of  18SS 
at  public  auction  and  (ailed  to  sell,  and  hence 
no  warrant  in  law  existed  for  the  Bale  of  the 
said  property  under  the  proTi8i<ms  of  Act 
of  1396,  or  Act  80  of  1888,  S  3;  and  your 
respondents  show  that  tbe  statement  made  in 
the  aaid  act  to  the  plaintiff  that  the  said  prop- 
erty had  been  so  advertised  was  frauduleatly 
mue,  and  operated  and  se^  to  operate  a 
deliberate  fraud  upon  your  respondents. 

Second,  That  the  said  property  was  not  sold 
for  the  price  and  on  the  terms  stipulated  by  Act 
126  of  1896  and  Act  80  of  186S.  in  that  the 
amount  paid  at  the  ccmsideratlon  for  the  said 
purportea  Auditor's  deed  is  not  tlw  amount 
which  the  law  fixes  as  a  condition  precedent 
to  be  paid  the- state  to  effect  a  sale  under  the 
provisions  ot  the  said  acts. 

Third.  Ttat  the  purported  sale  to  the  state 
of  Louisiana  was  never  preceded  by  any  notice 
to  the  lawful  owners  of  the  said  property  as  the 
CoDstitutitm  and  laws  of  this  state  require. 

Fourth.  That  the  said  purported  adjudication 
to  the  state  of  Louisiana  was  never  preceded 
by  any  lawful  advertisement.  In  that  the  last 
advertisement  in  English  of  the  said  property 
was  advertised  on  Saturday  in  an  evening 

Caper:  tbe  advertisement  appearing  after  the 
our  fixed  for  the  sale  oi  the  s^d  property  otr 
that  day. 

Fifth.  That  the  said  proper^  was  Incorrect- 
ly and  Insnffidently  described  In  the  assessmoit 
uiereof,  tbe  said  assessment  being  insufficient 
to  identify  same;  besides  tbe  said  property 
was  assessed  in  the  name  of  one  decMsed  as 
if  alive,  and  was  so  advertised  and  adjndicated. 

That,  the  said  property  never  havine  been 
offered  under  the  provisions  of  Act  80  of  18SS, 
the  pretended  acquisition  thereof  by  the  plain- 
tiff from  the  state  of  Louisiana  simply  operated 
as  a  relinquishment  of  the  title  of  tbe  state  ot 
Louisiana,  and  operated  as  a  redemption  of  tbe 
said  prD])erty  from  tfae  state  from  the  effect  nit 
tbe  said  tax  sale  purported  to  have  been  made 
the  said  state,  and  jremoved  the  raid  dood  from 
tbe  said  title  of  respoudenta  (o  the  said  prt^ 
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ert^'.  bnt  created  so  new  title  wbatmr  In  t3ie 
plaiDtfff. 

'Hiat  the  said  pretended  tax  title  of  the  plain- 
tiff as  set  forth  by  him  shonld  be  decreed  an 
abeolote  nullity,  and  this  they  demand  in  re- 
convention, and,  further,  for  the  recognition 
of  thdr  ovnersnip  of  the  said  property,  wblcb 
ii  well  worth  the  ram  of  ^100. 

In  Tiew  of  the  premises,  reapondents  pray- 
ed that  the  demand  of  plaintiff  be  rejected, 
and  that  respondent  be  recognized  as  the 
owners  In  indWislon  of  the  eald  property  ai 
hereinabove  correctly  described,  and  further 
ordering  the  cancellation  of  the  pretended 
tax  title  of  the  plaintiff  from  the  convey- 
nnce  records.  And  they  further  prayed  for  all 
costs  and  for  general  relief. 

On  March  24,  1909,  plaintiff  pleaded  the 
prescription  of  three  years  in  bar  to  t^e 
attack  made  by  defendant  npon  his  title.  He 
farther  pleaded  that  the  defendants  were 
estopped  from  attacking  the  adjudication  to 
the  state  becanse : 

First  They  have  abandoned  the  property  in- 
volved herein  to  the  state. 

Second.  Because  that  they  have  permitted  the 
adjndicatioQ  and  title  to  the  property  herein 
involved  to  remain  on  the  books  of  the  Con- 
veyance office  for  this  pariah  unattacked  and 
nnquestioned  for  a  period  of  18  years,  and  only 
raised  this  question  after  plaintiff  had  changed 
hi*  positiim  and  parted  with  his  money. 

In  Tittv  of  the  premises,  lie  prayed  t2iat 
these  pleas  be  maintained,  and  that  defend- 
ants attaiac  npon  plaintUTs  title  be  dis- 
missed at  defendanto^  costs,  and  for  goieral 
and  equitable  relltf. 

On  the  trial  Uie  following  agre^ent  be- 
tween connsel  was  filed : 

In  the  above  numbered  and  entitled  cause, 
in  order  to  save  costs,  the  following  admissions 
are  made  by  the  respective  parties  to  this  liti- 
gation, through  their  respective  attorneys,  viz.: 
(1)  It  is  admitted  that  the  property  inrolved 
in  this  litigation  was  acquired  by  the  defend- 
ants* ancestor,  as  set  up  by  them  in  their  an- 
sn'er,  under  the  description  as  contained  in 
the  said  answer,  and  that  the  title  of  the  said 
ancestor  was  duly  nut  of  record. 

(2^  It  is  admitted  that  the  succession  of  the 
father  of  the  said  defendant  waa  duly  opened 
as  set  forth  in  the  said  answer,  and  that  the 
heirs  and  his  widow  were  put  in  jrassesuon  of 
bis  estate  onder  judgment  uerein  rendered  and 
duly  roistered. 

0)  It  is  admitted  that  the  mother  of  the  de- 
fenoants  died  as  set  forth  in  said  answer,  and, 
further,  that  the  defendants  appearing  in  said 
answer  are  the  sole  and  only  heirs  of  the  de- 
ceased mother,  who  died  a  widow,  and  are  also 
the  sole  heirs  of  the  said  Fat  Murphy. 

(4>  It  is  further  admitted  that  the  proper^ 
as  described  in  plaintiff's  petition  was  adjudi- 
cated tQ  the  state  of  Louisiana  by  the  tax  col- 
lector of  the  First  district  of  the  city  of  New 
Orleans,  for  the  unpaid  state  taxes  for  the  years 
18^  1889,  and  1^,  assessed  in  the  name  of 
'■Fat  Morphy,"  and  that  the  title  of  the  state 
of  Louisiana  was  put  of  record  in  O.  O.  B. 
140,  folio  149,  on  the  21at  day  of  July,  1901; 
the  property  being  adjudicated  on  July  11,  1^1, 
midtr  Ow  eunsat  lerenne  act  of  1888. 
^  It  is  forOer  admitted  that  thi  said  mr 
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erty is  vacant  and  mimproved,  and  at  the 
time  of  the  said  tax  adjudication  to  the  state  of 
Louisiana  was  a  swamp,  and  continued  so  up 
to  1904,  but  it  is  now  drained  under  the  gen- 
eral system  of  drainage  this  city,  and  that 
the  said  property  is  unbanqnetted  and  nnin- 
closed,  nor  are  there  any  improvements  npon  it. 

All  of  the  said  admissions  are  made  by  both 
parties  with  the  express  reservation  of  their 
rights  under  the  law,  and  in  no  manner  admit- 
ting that  any  of  such  evidence  is  admissible, 
and  under  the  issues  herein  raised  or  the  law 
applicable  thereto. 

[Signedj   Geo.  J.  Unterelner, 

Attorney  for  Plaintiff, 
Bidiardson  &  Soule, 

Attorneys  for  Defendants. 

(S)  It  is  further  admitted  that  the  books  of 
the  state  tax  collector  of  the  First  district  of 
the  city  of  New  Orleans  do  not  show  that  the 
property  herein  involved  was  ever  offered  at 

Sublic  auction  by  the  tax  collector  of  the  First 
istrlct  under  the  provisions  of  Act  80  of  1888, 
and  Hon.  John  Fi^atrick,  present  tax  col- 
lector, and  Hon.  O.  Harrison  Parker,  his  prede- 
cessor in  office  at  the  time  of  said  sale  to  the 
state,  would.  If  present  in  court,  testify  tliat  the 
said  pn^rty  was  never  offered  by  said  tax 
collector  under  said  Act  80  of  1888. 

[Signed]   Geo.  J.  Unterelner. 

On  June  1st  the  district  court  rendered  the 
following  judgment  In  favor  of  plaintiff,  H. 
F.  Graham,  and  against  defendants,  James 
Murphy,  Joseph  Murphy,  Kate  Murphy,  vrife 
of  Thomas  Greoi,  Kate  McAvoy,  Julia  Mc- 
Avoy,  Charles  McAvoy.  Philip  McAvoy,  and 
the  minors,  Irma  Ohlsohn,  VttOB  Ghlsolm,  and 
John  Chlsolm,  represented  here  by  George 
OhisoizD,  their  natural  tutor  and  tutor  ad 
hoc,  recognising  the  idaintifl  to  he  the  owner 
of,  and  conflrmins  his  tttle  to,  the  following 
described  proper^,  to  wit: 

"A  certain  square  of  ground  together  with 
all  the  improvements  thereon,  in  the  First  dis- 
trict of  this  city,  bounded  by  Miro,  Tonti, 
Erato  and  Jefferson  Une,  designated  as  square 
538  as  appears  from  the  Auditor's  deed  annexed 
to  and  made  a  part  of  tli«  plainUfTs  petition. 

"It  is  further  ordered  that  the  defendants' 
reconveutional  demand  be  dismissed,  and  that 
all  costs  of  rait  be  paJd  by  defendants." 

Defendants  moved  for  a  new  trial  for  the 
following,  among  other,  reasons: 

(1)  The  evidence  established  that  the  deed 
upon  which  the  plaintiff  relies  was  Issued  with- 
out any  warrant  therefor,  becanse  tihat  the  State 
Auditor  had  no  authority  to  sell  rach  property 
under  the  provisions  of  Act  SO  of  18SS  and  Act 
120  of  1896  antil  the  said  property  bad  been 
first  offered  at  public  auction  by  the  tax  col- 
lector where  the  property  was  ritnated  and  had 
failed  to  sell.  It  being  fuUy  establlabed  that 
this  had  not  been  done,  there  was  no  warrant 
for  the  Auditor  to  sell,  and  the  deed  laued  by 
him  was  null  and  void  ab  initio. 

The  title  of  the  state  being  inchoate, 
the  attempted  purchase  of  the  said  property  by 
the  plaintiff  simply  operated  as  a  divestiture 
of  the  claim  of  the  state,  and  restored  the  said 
property  lo  the  same  condition  in  which  It  was 
prior  to  the  adjudicatiMi  made  It;  and  hence 
the  said  property  became  restored  to  the  defend- 
ant by  said  redemption  from  the  said  tax  ad- 
judication, the  defendants  being,  however,  bound 
to  refund  to  the  plaintiff  the  amount  which 
he  had  expanded  m  the  saM  redemption,  as 
also  any  other  taxes  whldi  he  may  have  paid 
thereon. 

(3)  The  evidence  diowed  that  the  plaintiff  waa 
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not  In  ponession,  and  was  vlthont  Talld  title, 
and  the  court  erred  in  faoldioR  that  the  validity 
of  the  pnrported  tax  title  coald  not  be  attacked 
after  tnree  years  by  defendants,  who  are  in 
the  civil  possession  of  the  said  property.  The 
plaintiff  had  no  tax  title,  because  the  purported 
tax  title  vaa  issued  without  a  warrant  there- 
for: hence  article  233  of  the  Ooaatitnti(Hi  of 
18^  has  no  application  to  snch  a  gum  aa  is 
here  presented. 

(4)  It  was  error  to  hold  that  the  defendants 
were  without  riftht  or  interest  to  set  up  the 
illegalities  of  plaintiff's  purported  title  from 
the  State  Auditor.  After  the  adjudication  to 
the  state,  it  continued  to  asaess  the  said  prop- 
erty to  the  defendants,  thereby  admlttlnc  their 
right  to  redeem  therefrom.  While  the  state  bad 
the  right  to  dispose  of  the  lald  property  at  pub- 
lic auction  under  the  provisions  of  Act  80  of 
1888.  bad  it  ao  advertised  same,  defendants 
would  have  tiien  redeemed  same ;  bnt,  not  hav- 
ing 80  advertised  it,  they  had  the  Tight,  the 
permiasive  redemption  riRbt,  of  divesting  the 
title  of  the  state  at  any  time  up  to  the  moment 
when  SDch  property  should  be  adjudicated  under 
tlie  provisions  of  Act  80  of  1888.  and,  this  right 
Itavfng  been  exercised  by  a  negotiorum  gestor, 
his  act  In  redeeming,  although  termed  a  pur- 
chase, Inured  to  their  benefit. 

A  new  trial  was  refosedi,  and  defendants 
ai^tealed. 

Opinion. 

It  appears  from  the  evidence:  That  on 
November  9,  1906,  the  plaintiff  filed  a  peti- 
tion,. In  which,  after  reciting  that  he  was  the 
owner  of  square  No.  538  in  the  First  dis- 
trict of  New  Orleans,  bounded  by  Mlro,  TontI, 
Erato,  and  Jefferson  Line,  having  purchased 
the  same  from  the  state  of  Lonlslana  as  per 
deed  executed  by  Paul  Capdevlelle,  State  Au- 
ditor, on  July  16,  1906,  which  property  the 
state  acquired  by  an  adjudication  made  to  it 
by  the  State  Tax  Collector  for  state  taxes 
by  deed  executed  by  said  Tax  Collector. 

That  he  was  desirous  of  being  placed  In 
possession  of  said  property.  That  In  order 
so  to  do  It  was  necessary  that  a  writ  of  pos- 
session Issue  to  the  sheriff  of  the  parish  of 
Orleans,  commanding  him  to  seize  and  In 
due  course  to  [ilace  [letltloner  lu  possession 
of  same,  and  he  prayed  accordingly.  An  or- 
der that  a  writ  of  possession  Issue  as  prayed 
for  was  granted,  bnt  the  proceeding  seems  to 
have  been  abandoned;  and  the  present  pro- 
ceedluf^  were  filed  on  June  4,  1907,  In  which 
the  plaintiff  declares  upon  a  deed  from  the 
State  Auditor,  his  authority  for  executing  a 
deed  being  based  on  Act  No.  12Q  of  1896. 

In  the  Auditor's  deed  it  Is  recited  that  the 
property  conveyed  by  htm  to  the  plaintiff  was 
adjudicated  to  the  state  by  the  tax  collector 
of  the  First  district  of  New  Orleans  on  the 
21st  of  July,  1891,  as  the  property  of  Pat 
Murphy,  for  unpaid  taxes  due  the  state  for 
the  year  1890,  and  had  been  advertised  and 
offered  for  sale  by  State  Tax  Collector  lo  ac- 
cordance with  the  provisions  of  Act  No.  89 
of  1888,  and  failed  to  sell. 

The  truthfulness  of  this  last  statement  was 
pnt  at  issue  by  the  defendants,  and  ovw  the 
plaintiff's  objection  to  any  erldence  being  In- 


trodnced  on  the  sabject  it  was  established 
on  the  trial  that  Uie  Auditor  was  not  war- 
ranted under  the  facts  in  the  case  in  making 
this  last  statement  The  objection  urged  by 
the  plaintiff  was  that  the  defendants  were 
without  reason  or  Interest  to  contest;  that, 
their  title  to  the  property  having  passed  In 
1891,  the  property  then  became  the  property 
of  the  state  of  Louisiana,  and  it  had  the 
right  to  dispose  of  It  as  It  saw  fit. 

That  It  had  directed  Its  officers  to  do  that, 
and  if  those  officers  had  violated  their  duty 
under  the  law  the  state  of  Louisiana  was  the 
only  one  that  conld  attadc  the  Auditor's  ac- 
tion, and  the  defendants  could  not  Though 
the  trial  Judge  admitted  the  evidence,  be  ul- 
timately sustained  the  plaintiff  in  the  posi- 
tion whldi  he  took  on  that  question.  De- 
fendants made  the  correctness  of  that  ruling 
one  of  the  special  grounds  for  their  motion 
for  a  new  trIaL 

The  plaintiff  sues  upon  a  coDventiODal  deed 
to  blm,  executed  by  the  State  Auditor;  the 
Auditor's  authority  to  make  said  deed  being 
based  upon  Act  No.  80  of  1888,  Act  No.  126 
of  1880,  and  Act  No.  126  of  1896. 

An  examination  of  that  act  discloses  that 
the  situation  and  conditions  upon  which  the 
Auditor  warranted  in  making  the  deed  did 
not  exist  It  was  an  essential  prerequisite 
to  a  sale  being  made  by  that  officer  that, 
after  the  i»roperty  was  adjudicated  to  the 
state  and  notification  of  the  fact  given  to 
that  office,  the  latter  should  bave  forwarded 
to  the  tax  collector  who  had  made  the  sale 
a' list  of  tbe  properties  wtilch  tiad  been  ao 
adjudicated  to  the  state,  approved  by  him. 

Upon  receiving  said  list,  the  tax  collector 
should  have  proceeded  at  once  to  advertise 
and  sell  the  properties.  In  the  advertise- 
ment advertising  such  sales,  there  should 
have  been  glvea  by  the  tax  collector  a  full 
and  comidete  notice  to  all  persons  and  par- 
ties in  any  way  interested  la  said  property 
(no  other  notice  being  required;  tbe  same 
operating  as  a  full  notice  to  all).  The  prop- 
erty in  the  advertisement  should  have  been 
condensely  described,  and  In  the  deed  of  sale 
the  property  should  t>e  more  folly  and  cor- 
rectly described.  The  advertlB^ent  should 
have  contained  the  name  of  the  party  to 
whom  the  property  bad  been  adjudicated,  and 
the  name  of  the  party  who  claimed  to  be 
tbe  owner  thereof,  and  thfe  year  for  which 
snch  adjudication  waa  made,  and  the  amount 
of  the  adjudication. 

When  the  property  sold  to  the  state  tar 
unpaid  taxes  had  been  once  advertised  for 
sale  in  accordance  with  the  provisions  of  the 
act,  and  had  failed  to  sell,  then,  and  then 
only,  the  Auditor  was  antfaorixed  to  rec^ve 
bids  for  such  unsold  property,  and  sell  the 
same,  and  execute  a  deed  thereto. 

The  titles  to  the  state  acquired  under  such 
an  adjudication  were  declared  to  be  good  and 
perfect  The  evident  object  of  this  statute 
was  to  afford  to  the  owner  of  tbe  property 
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an  oppoTtanlt;  of  pnrduulng  at  the  second 
adjudication,  and  thereby  practically  redeem- 
ing the  property,  and  on  his  failure  to  avail 
himself  of  this  opportunity  to  oppose  the  first 
adjudication,  or  to  purdiase  the  property, 
then  and  therwfter  to  dose  the  door  to  fur- 
ther contest 

It  appears  from  the  pleadings  that  the  de- 
fendants contest  the  legality  of  the  adjudica- 
tion to  the  state  In  1881  on  serious  grounds. 
They  are  admittedly  the  heirs  and  repre- 
sentatlvea  of  the  original  owner,  and  have  a 
direct  Interest  In  availing  thanselves  of  the 
opportunity  affoMed  them  by  Act  No.  80  of 
1888  of  contesting  that  adjudication,  or  of 
purchasing  at  the  second  adjudication,  either 
directly  or  through  the  assistance  of  others. 

The  state  was  interested  In  this  matter  no 
further  than  obtaining  the  sums  due  to  It. 
It  was  certainly  not  its  purpose,  by  anthor- 
Izing  the  Auditor  to  sell  properties  adjudi- 
cated to  it,  to  allow  the  fact  of  such  adjudi- 
cation to  remain  unnoticed  and  unacted  on 
for  years,  and  then  suddenly  and  without 
notice  or  warning  to  the  original  owners  to 
hSTc  the  prop^tles  sold  ex  parte  to  third 
parties  for  a  mere  pittance.  That  was  not 
the  object  of  the  law,  and  that  should  not 
be  permitted  to  be  the  effect  of  Its  enact- 
ment 

Independently  of  what  has  been  said,  we 
tbinfc  that  the  defendants  In  the  suit  have 
a  direct  interest  In  questioning  the  rights 
which  plaintiff  adTanced  In  this  suit  He 
has  judicially  admitted  that  be  Is  out  of 
possession,  and  that  a  writ  of  possession  Is 
necessary  to  perfect  Bach  rights  aa  he  may 
have  In  the  premises. 

By  dttng  the  defendants  herein,  he  has 
recognized  that  they  are  heirs  of  the  original 
owner,  and  that  they  have  an  Interest  in 
the  subject-matter  of  the  suit  WhAtever 
be  the  toTta  of  the  proceedings.  It  Is  jjwac- 
tlcally  a  rule  tat  defendants  to  show  cause, 
If  any  they  have,  why  plaintiff's  right  to 
the  ownership  of  the  property  should  not  be 
doeed  by  Judicial  decree. 

Th^  haTe  In  answer  to  tbe  demand  shown 
caiia&  The  .plaintiff  In  any  case  must  es- 
tebllsh  afflnnatlTely  his  right  of  action  when 
oonteated.  Plaintiff  In  this  case  cumot  call 
vipoa  the  defoidants  to  contest  bis  dalm, 
and,  when  they  do  contest  deny  that  they 
have  any  Intraest  In  the  subject-matter  of 
the  litigation. 

We  are  of  the  opinion  that  the  Judgment 
appealed  from  Is  erroneous,  and  plalntlfTs 
demand'as  herein  presented  Is  not  well  found- 
ed- For  the  reasons  herein  assigned.  It  Is 
bereby  ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be,  and  the  same  is, 
bex^y  annulled,  avoided,  and  reversed;  and 
It  la  now  ordered,  adjudged,  and  decreed  that 
^alntlff's  demand  and  suit  be  dismissed,  with 
costs  in  both  courts. 
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(126  La.) 
No.  17,910.  ■ 
PITTS  v.  KBRI/BX  et  aL 
(Snpreme  Court  ot  Louisiana.   April  25, 1910.) 

(Svllabm  ij/  the  Court.) 

HusBAiTD  AND  WiFx  (i  273*)  —  ComcnwiTT 

Pbopebty— Ev  lOEMoa. 

PlaintiffB  husband,  ovnlne  separately  and 
individually,  as  heir  of  his  father  and  mother, 
certain  property,  jointly  with  the  coheirs,  took 
from  a  third  person  (in  tbe  fwm  of  a  sale)  an 
asBigameat  or  conveyance  of  all  the  rights,  title, 
and  interest  In  said  property  which  said  third 
person  had  acquired  tnrouEh  a  deed  to  hito  from 
tbe  boMer  of  an  adverse  claim  to  its  ownership. 

The  assignment  or  conveyance  was  made  dur- 
ing plaintiff's  marriage.  The  husband  having 
died,  the  wife  claimed  an  undivided  half  ol  that 
property  ft  widow  in  community. 

Held,  that  the  husband  by  tbe  conveyance  did 
not  acquire  a  new  title  to  the  property,  but  that 
he  through  it  simply  freed,  for  the  benefit  of 
himself  and  his  cooeiEs,  tibeir  separate  property 
from  advene  claims. 

(Ed.  Note^For  other  eases,  see  Husband  and 
Wita,  Dec.  Dig.  i  27S.*] 

Ai^eal  from  First  Judicial  District  Oonrt, 
Parish  of  Caddo;  T.  F.  Bell,  Judge. 

Action  by  Addle  0.  Pitts  against  S.  N. 
Kerley  and  others.  Judgment  for  dtfend- 
ants,  and  plaintiff  appeals.  Affirmed. 

Frank  J.  Loon^  and  W.  H.  Sdieen,  for 
appellant  Blancbard,  Barrett  &  Smith  and 
Alexander  &  WUklnson,  for  appellees. 

Statement  of  the  Gasa. 

NICHOLLS,  J.  The  plabitlff,  the  widow 
of  Robert  L.  Pitts,  represents  In  her  petition 
that  she  Is  the  owner  of  and  entitled  to  the 
absolute  possession  of  the  undivided  one-half 
interest  in  and  to  the  east  half  of  the  north- 
west quarter  of  section  20  In  township  20  north 
of  range  16  west,  containing  80  acres,  more 
or  less,  and  situated  in  said  parish  of  Caddo, 
La.;  that  Stephen  D.  Pitts  acquired  said 
described  land  from  the  United  States  In  the 
year  1858;  that  from  and  through  him,  by 
his  widow  Mrs.  Ann  Pitts,  the  said  land  was 
acquired  by  Cain  Tomer,  by  deed  dated 
April  13,  1876,  which  was  duly  recorded  In 
Conveyance  Book  W,  p.  202,  of  the  records 
of  this  parish;  that  tbe  said  Cain  Turner 
went  Into  open,  actual,  and  corporeal  pos- 
session of  the  said  above-described  land  un- 
der bis  said  title;  and  that  bis  possession 
has  been  transferred  to  petltlmier  by  mesne 
conveyance. 

She  shows  that  the  said  Gain  Turner  sold 
said  land  by  deed  dated  Hay  11,  1886,  to  J. 
P.  Floumoy,  which  deed  was  duly  recorded 
In  Conveyance  Book  16,  p.  299 ;  that  the  said 
J.  P.  Flournoy  sold  the  same  to  P.  J.  Trese- 
vant  by  deed  dated  June  10,  1806.  said  deed 
being  recorded  in  Book  16,  p.  117;  that  said 
Trezevant  resold  to  J.  P.  Floumoy  by  deed 
dated  July  0,  1896,  as  Is  recorded  In  Convey- 
ance Book  16,  p.  128;  and  that  the  said  J.  P. 
Flouraoy  sold  to  Robert  U  Pitta  by  war- 
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nntgr  deed  dated  July  8,  1896,  m  1b  Bbovn 
by  deed  doly  recorded  In  Book  ot  OniTe^- 
axices  16,  p.  129— all  ot  wblch  deeda  are  an- 
nexed hereto  by  certtfled  coplea  aa  a  part 
of  tills  petition. 

Tbat  she  married  the  sftld  Robert  Ij.  Pitts 
prior  to  his  acqnisltlon  of  said  property  in 
1885,  and  that  she  was  his  wife  at  the  time 
he  aoqnired  the  same,  and  that  the  said 
propttty  belonged  to  the  conunnnlty  of  ae- 
qnets  existing  between  than  at  the  time  of 
bis  death,  which  occnrred  In  1805,  and  that 
as  partner  In  c<«iunnnlty  she  became  the 
owner  of  the  nndivlded  one-half  Interest 
therein,  and  .that  rtie  now  owns  the  same  in 
indlTlsIon  with  the  legal  heirs  at  law  of 
the  said  R.  li.  Pitts  or  their  asslgfli,  as  will 
be  shown  on  the  trial  hereof.  Stie  alleged 
tbat  Sldn^  N.  Kerley,  a  resident  of  said 
parli^  and  state,^  and  the  Jeema  Bayou  Fish- 
ing &  Hxmtlng  Club,  a  coiporatlon  chartered 
nnder  the  laws  of  the  state  of  Louisiana, 
and  at  whl<di  Matt  L.  Scovlll  Is  the  ^«8l- 
dent,  and  whose  domicile  Is  In  the  city  of 
Shrereport,  Caddo  parish,  La.,  claimed  to 
own  said  property  1^  some  kind  of  claim 
or  deed  of  record  and  makes  adverse  claims 
thereto,  and  that  she  Is  entitled  to  have  her 
title  to  said  property  established,  though 
claimed  by  said  partleB  who  are  not  in  the 
possession  of  said  property,  and  have  her 
title  and  right  of  poasesslon  thereto  recog- 
nized. 

She  all^ces  that  said  property  is  well 
worth  tiie  sum  of  $4,000. 

Therefore  she  prays  fOr  service  h«eof  and 
citation  to  the  said  S.  N.  Kerley  and  the 
said  Jeems  Bayou  Fishing  &  Hunting  Club, 
and,  after  due  and  legal  proceedings  had, 
She  prays  that  her  title  be  maintained,  and 
that  ahe  be  recognised  and  de()reed  to  be  the 
owner  of  the  undivUed  one-half  Interest  In 
and  to  the  said  east  half  of  the  northwest 
quarter,  section  20,  township  20,  ncnrth 
of  range  15  west,  and  decreed  to  be  entitled 
to  OxB  fuU  and  peaceable  possession  ttiereof, 
and  for  all  other  orders  and  decrees  needful, 
for  costs,  and  general  relief. 

Defendants  answered.  After  pleading's 
general  denial,  they  averred  that  they  are 
the  owners  and  In  actual  possession  of  oU 
of  the  northwest  quarter  of  section  20,  town- 
ship  20  north,  range  16  west,  Caddo  parish, 
La.,  containing  158^  acres  cnC  land,  vhUSx 
area  necessarily  embraces  the  east  half  of 
the  northwest  quarter  ot  said  sectimi,  town- 
ship, and  range,  the  land  described  in  plain- 
tUTfi  petition,  which  said  land  respondents 
acquired  from  Mrs.  Sallle  Austin,  widow 
(bom  Pitts),  on  the  8th  day  of  May,  1886, 
as  Tfst  warranty  deed,  reowded  In  Convey- 
ance Book  28,  p.  20,  of  the  Records  oC  Oaddo 
^rlsh.  La.,  and  ftom  tbB  Uiflted  States 
govnnment  throufl^  varioua  mesne  authus 
onft^ialf,  and  whlcdi  said  oonveyanoe  to  re* 
qmndents  by  the  said  Mrs.  Sallle  Pitts  Austin 
was  ratified  and  confirmed  by  Rush  D.  Pitts 
qnitdaim  deed  and  ratlflcatl«i  of  date 


March  S,  1806,  as  wUl  a^^ear  by  ntumoa  to 
Conv^ance  Book  88,  p.  600,  of  the  Records 
of  Caddo  Parish,  Liu,  and  which  said  con- 
veyance to  reejMHidaits  from  Mrs.  Sallle 
Pitts  Austin,  widow,  was  rattfled  and  con- 
firmed by  act  ot  cmflrmatlon  and  ratifica- 
tion, dniy  signed  by  Mrs.  Lucy  Pitts  Joslyn 

of  date  180—,  duly  recorded  in  Con- 

v^ance  Book  —  ,  page   -,  ot  the 

Records  of  Caddo  Parish,  La.,  certified  copies 
of  which  said  a^  her^idwfore  rtferred  to 
are  hereby  annexed  and  made  part  hereof. 

Respondents,  further  answering,  deny  that 
said  east  half  of  the  northwest  qnartw  of 
section  20,  township  20  north,  range  15 
west,  Cbddo  parldi.  La.,  or  any  part  thereof, 
ever  belonged  to  the  alleged  community  of 
acquets  between  plaintiff,  the  said  Mrs.  Ad- 
dle C.  Pitts,  and  Robert  L.  Pitts,  deceased. 

Respondents,  further  answering,  specially 
aver  that  at  the  time  ot  the  death  of  said 
Ste[rtien  D.  Pitts  he  left  a  widow  In  com- 
munity (Mrs.  Ann  Pitts)  and  three  dilldren, 
namely.  Rush  D.,  Robert  and  Thomas  H. 
Pitts. 

Respondents  further  represent:  lliat  the 
said  Stephoi  D.  Pitts,  Sr.,  died  In  the  year 
1872,  and  his  ttien  surviving  widow  (Mrs. 
Ann  Pitts)  departed  this  life  in  the  year 
1883,  without  marrying  again,  and  leaving 
as  her  sole  heirs  R.  U  Pitts  and  R.  D.  Pitts, 
her  sons,  and  two  grandchildren,  Mrs.  Sallle 
Pitts  Austin  and  Mrs.  Lucy  Pitts  Joslyn. 
sole  heirs  ot  T.  H.  Pitts,  deceased.  That 
there  was  a  partition  entered  into  by  and 
between  the  heirs  ot  Mrs.  Ann  Pitta  and 
StephCT  D.  Pitts,  Sr.  That,  by  and  wltli  the 
omsent  of  the  said  Bush  D., Pitts  and  Iftob- 
ert  L.  Pitta,  the  said  Mrs.  SalUe  Pitts  Austin 
took,  along  with  other  property,  as  her  share 
of  the  property  of  Stephen  D.  Pitts,  Sr.,  her 
gran^fathw,  and  Mrs.  Ann  Pitts,  het  granct^ 
mother,  the  whole  of  the  norttLwest  quarter 
of  section  20,  township  20  north,  range  15 
west,  Caddo  parish,  La.,  wlUi  other  prop- 
erty. That  neither  the  said  Rush  D.  Pitts, 
nor  said  Robert  L.  Pitts,  from  and  after  the 
said  partition,  ever  disputed  the  said  Mrs. 
Sallle  Pitts  Austin's  title  to  said  northwest 
quarter  of  said  section,  township,  and  range, 
as  aforesaid,  or  any  part  thereof,  and  that, 
when  the  said  land  was  forfeited  to  the  state 
for  nonpayment  of  taxes,  the  said  Mrs.  Sallle 
Pitts  Austin  took  a  reconveyance  from  the 
state,  by  and  with  the  consent  ot  and  at  the 
direction  of  the  said  Rush  D.  Pitts  and  Rob- 
ert L.  Pitts,  th^,  the  said  Rash  D.  and 
Robert  L.  Pitts,  wAl  knowing  that  the  said 
property  at  that  time  was  set  aside  hnd  con- 
veyed to  the  said  Mrs.  Sallle  Pitts  Austin, 
and  for  that  reason  die  said  Rndi  D.  Pitts 
subsequently  ratlfled  snd  conflxmed  tiie  title 
to  said  land  which  had  beak  made  by  tbe 
said  Mrs.  Sallle  Pitts  Austbi,  to  your  re- 
^mdttats,  all  ot  which  la  stated  In  said  act 
of  ratification  and  confirmation  made  by  said 
Ro^  D.  Pltto  to  respondents,  S.  N.  Kerley 
and  the  Jeema  Bayoa  Fiahlng  ft  Hnnting 
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Onb  heretofore  referred  to.  That  the  al- 
lied ooDTeyance  from  Mrs.  Ann  Pitts,  wid- 
ow of  St^hen  D.  Pitts.  Sr.,  to  Cain  Turner, 
referred  to  in  plalntifTs  petition,  was  whol- 
ly npon  terms  of  credit  That  not  one  dol- 
lar of  the  purchase  price  was  ever  paid. 
That  the  said  Mrs.  Ann  Pitts  had  no  right 
Dor  authority  in  law  to  convey  said  land 
to  said  Oaln  Turner,  and  that  aald  Cain 
Turner,  having  paid  nothti^  for  said  land, 
never  claimed  any  ownership  to  same,  and 
that  in  the  alleged  conveyance  from  Cain 
Tomer  to  J.  P.  Floumoy  the  said  Cfeln  Turn- 
er declined  to  give  any  warranty  deed,  bnt 
only  a  quitclaim  deed  to  this  land  and  other 
lands,  stating  at  the  time  that  he  had  paid 
nothing  for  the  said  east  half  of  the  north- 
west quarter  of  section  20,  township  20 
north,  range  15  west,  Caddo  pariah,  La.,  the 
lands  described  In  plalntifTs  petition,  and 
claimed  no  Interest  thereon,  all  of  which 
said  facts  were  well  known  to  Robert  L. 
Pitts  when  he  purchased  from  said  Floumoy, 
and  that  the  alleged  conveyance  taken  by 
said  Robert  L.  Pitts,  husband  of  the  plain- 
tiff herein,  from  J.  P.  Floumoy,  was  Intend- 
ed simply  as  a  redemption  for  the  Interest 
and  benefit  of  the  said  Mrs.  Sallie  Pitts  Aus- 
tin, respondents'  vendor.  That  said  Robert 
li  Pitts  was  a  party  to  the  aforesaid  parti- 
tion between  the  heirs  of  Mrs.  Ann  Pitts  and 
Stephen  D.  Pitts,  Sr.,  and  that  his  alleged 
conveyance  from  J.  P.  Floumoy  wap  for  the 
nse  and  purpose  of  carrying  out  and  protect- 
ing the  terms  of  said  partition,  and  that 
the  said  Robert  L.  Pitta  never  asserted  any 
dalm  to  the  aald  lands.  That  the  same  had 
been  owned  and  held  by  the  said  Mrs.  SalUe 
Pitts  Austin  and  respondeuts  since  1888 
and  1899;  the  said  Robert  L.  Pitts  well 
knowing  and  his  heirs  well  knowing  that  he 
was  estopped  by  reason  of  said  partition  and 
his  ctxtslderatlon  therefor  from  asserting  or 
claiming  any  interest  or  title  In  said  i«Dp- 
erty. 

They  further  aver:  That  Benjamin  and 
Barron  took  a  conveyance  to  said  land  In 
question  at  a  tax  sale  on  the  3d  day  of  June, 
1S89,  same  having  been  previously  forfeited 
to  the  state  and  subsequently  redeemed  by  re- 
spondents' vendor  Mrs.  Sallle  Pitts  Austin, 
and  that  the  said  Benjamin  and  Barron  did 
on  December  21,  1890,  convey  to  Rush  D. 
Pitts  said  land  In  qnestloa,  and  that  the  said 
Rnsh  D.  Pitts  conveyed  to  respondents  the 
said  land,  all  with  the  view  of  ratifying  and 
confirming  title  already  made  by  the  said 
Mrs.  Sallle  Pitts  Austin  to  respondents. 

That  they  have  been  in  actual  possession  of 
said  lands,  paying  taxes  upon  the  same  an- 
nnally,  and  id«id  prescription  of  S,  6,  and  10 
years  and  70  yeui  In  bar  of  irialntUrs  de- 
mand. 

That  the  plaintiff  has  absolutely  no  Inter- 
est or  title  in  said  property,  and  that  her  snlt 
and  pretended  claim  operates  as  a  slander 
upon  the  title  of  reepondents*  title,  and  has 
larcBly  depredated  Uie  nine  of  the  said  land 
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and  interfered  with  respondents*  opportunity 
to  dispose  of  same,  and  has  made  It  neces- 
sary for  respondents  to  employ  attorneys  at 
large  expense,  damaging  respondents  in  a 
sum  of  not  less  than  f 1,000,  as  will  be 
shown  on  the  trial  hereof,  for  which  said  sum 
respondents  claim  Jndgment  In  reconvention 
with  G  per  c^t  per  annum  Interest  there- 
on from  liquidation.  That  plaintiff's  suit  be 
hence  dismissed  at  her  cost,  and  for  Judg- 
ment in  respond^ts'  favor,  for  the  sum  and 
Interest  set  fortti  and  claimed  in  reconven- 
tion. 

Defendants  subsequently  filed  a  plea  of  es- 
toppel, averring  that  on  account  of  said  ver- 
bal partition  so  made  by  and  betwe^  the 
heirs  of  Ann  and  S.  D.  Pitts,  and  on  account 
of  the  said  R.  L.  Pitts,  plaintiff's  husband  hav- 
ing taken  and  enjoyed  and  sold  his  interest 
so  acquired  by  and  through  said  verbal  par- 
tition to  other  parties  and  on  account  of  the 
direction  of  aald  R.  L.  Pitts  to  Mrs.  Austin 
to  redeem  the  land  here  in  contest  from  the 
state,  stating  to  her  that  it  was  her  own,  and 
to  redeem  It  from  the  state  and  on  account  of 
the  long  recognitlon'by  the  said  R.  L.  Pitts 
of  the  ownership  of  said  land  In  the  said 
Mrs.  Austin,  who  claimed  It  and  exercised 
acts  of  owjiershlp  over  It  for  many  years 
with  the  express  and  implied  assent  of  the 
said  R.  L.  Pitts  and  the  plaintiff,  she  Is  es- 
topped and  debarred  from  claiming  the  land 
here  sued  for,  which  estoppel  defendant  spe- 
cially pleads  in  bar  of  her  right  to  recover. 
Wherefore  defendant  prays  that  this  plea  of 
estoppel  be  sustained  and  for  Judgment  as 
grayed  for  In  Its  answer  herein,  and  for  costs 
and  general  relief. 

Plaintiff  pleaded  the  prescription  of  ten 
years  against  the  demands  of  defendants. 
The  district  court  rendered  Jndgment  order- 
ing and  decreeing  that  the  claim  of  plaintiff 
set  forth  in  her  petition  be  rejected.  It  fur- 
ther ordered  and  decreed  that  the  defend- 
ants, S.  N.  Kerley  and  the  Jeems  Bayou  Fish- 
ing &  Hunting  Club,  be  and  they  are  hereby 
declared  to  be  the  owners  of  the  ^ast  half  of 
the  northwest  quarter  of  section  20,  township 
20  north,  range  15  west,  Caddo  parish,  state 
of  Louisiana,  and  that  their  title  and  posses- 
sion to  same  be  quieted.  It  further  ordered, 
adjudged,  and  decreed  that  plaintiff  jiay  all 
costs  of  this  suit. 

The  plaintiff  prays  to  be  recognized  and  de- 
creed to  be  the  owner  of  the  east  half  of  the 
northwest  quarter  of  section  20  north,  range 
15  west.  She  claimed  that  Gain  Turner  ac- 
quired said  land  from  and  through  Stephen 
D.  Pitts  by  his  widow,  Mrs.  Ann  Pitts,  on 
ApM  Liu,  1876 ;  that  Cain  Turner  sold  said 
lancb  to  J.  P.  Floumoy  on  May  11,  1890;  that 
J.  P.  Floumoy  sold  the  same  to  P.  J.  Treze- 
vant  on  June  19,  1895 ;  that  P.  J.  Tresevant 
resold  said  property  to  J.  P.  Floumoy  on  July 
9,  1895 ;  that  J.  P.  Floumoy  sold  same  to  Rot)- 
ert  L.  Pitts  (her  husband)  on  July  9,  1895: 
that  she  married  Robert  L.  Pitts  prior  to  the 
said  acquisition  hgr  him  of  said  propwty  <hi 
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July  9, 1896.  recorA  sbcnra  that  on  April 
16^  1876.  Mrs.  Ann  FittB.  Widow  of  Stephen 
D.  Pitta,  by  notarial  act  sold  to  Cain  Turner 
the  eaat  half  of  the  norttiweit  qnarter  of 
section  20,  township  20  north,  range  17 
west;  also  the  eaat  half  of  ttie  northeast 
fractlona]  quuter  of  the  southwest  fractional 
quarter  of  section  2(^  township  20,  range  16 
west,  for  the  price  of  $270,  payable  in  two 
notte  of  the  porChaser,  one  payable  January 
1,  1877,  the  other  January  1,  1878,  bearing 
8  per  cent  Intweat  secured  as  to  payment  by 
special  mortgage  and  rendor's  privll^e  on 
the  property  sold.  That  the  act  declared: 

"That  Henry  Pitts,  Rush  D.  Pitts,  and  Rob- 
ert li.  Pitts,  sons  and  sole  heirs  of  Stephen  D. 
Pitts,  joined  In  the  conveyance  with  guarantee 
of  title  and  subrogation  to  all  rights  aad  ac- 
tions possessed  by  them,  and  relinquishing  in 
favoi  of  the  parcbaser  all  right,  title,  and  in- 
terest which  they  might  own  or  be  entitled  to 
in  tiie  property."^ 

Bnt  the  persons  named  were  not  in  fact 
parties  to  that  act  and  did  not  appear  therein 
aa  recited  by  the  notary.  Cain  Turner  by  act 
under  private  signature  dated  May  11,  1895, 
sold  and  qnitclaimed  to  J.  P.  Floumoy,  for 
$75  cash,  one  hundred  and  sixty  acres  In  sec- 
tion 18,  being  the  northeast  quarter  north- 
east quarter,  and  east  half  of  nor^west  quar- 
ter of  section  20,  all  in  township  20  north, 
range  15  east  J.  P.  Floumoy  on  June  19, 
1895,  by  notarial  act,  sold  with  warranty,  to 
P.  J.  Trezevant,  for  $600  cash,  the  northeast 
quarter  of  section  18  and  east  half  of  north- 
west quarter  of  section  20,  township  20,  range 
15  west  On  July  9,  1895,  P.  J.  Trezerant  re- 
sold the  same  property  by  notarial  act  to  J. 
P.  Flournoy  for  $600  cash  by  and  with  full 
warranty;  B.  L.  Pitts  being  one  of  the  wit- 
nesses to  the  act.  On  the  same  day  (July  9, 
1895)  J.  P.  Floumoy  by  notarial  act  sold  un- 
der full  warranty,  for  $25  cash,  to  Robert  L. 
Pitts,  "all  his  interest  or  claim  In  and  to  the 
east  half  of  northwest  quarter  of  section  20, 
township  20  north,  range  15  west" 

On  the  8th  of  May,  1888,  Mrs.  SalUe  Pitts 
Austin  (born  Pitta),  heir  of  T.  H.  Pitts,  sold 
under  full  warranty  and  with  subrogation 
by  notarial  act  to  Sidney  Kerley,  for  $100 
cash,  the  southwest  quarter  of  section  10, 
township  20,  range  16,  and  the  northwest 
quarter  of  section  20.  township  20,  range  16. 
George  W.  Kendall  was  a  witness  to  that  act 

On  March  8, 1905,  through  act  before  Thom- 
as 0.  Barret  notary  public,  R.  D.  Pitts,  as 
one  of  the  three  heirs  of  Stephen  D.  Pitts  and 
Mrs.  Ann  Pitts,  declared  that  he  did  thereby 
waive,  relinquish,  and  renounce  In  favor  of 
8.  N.  Kerley  and  the  Jeems  Bayou  Plahtng 
&  Hunting  Club  all  his  rights,  title,  and  Mtee- 
ests  in  and  to  the  following  described' ^op- 
erty:  "The  southwest  quarter  of  section  10, 
township  20,  range  16,"  and  "the  northwest 
quarter  of  section  20,  township  20,  range  15." 
That  the  coiulderatlon  of  this  transfer  and 
waiver  of  Interests  was  this;  The  said  Pitts 
had  a  like  waiver  of  Intereat  in  other  lands 


from  the  hdn  of  Stephen  D.  Pitts  and  Mrs. 
Ann  Pitts,  and  he  desired  to  ratify  and  con- 
firm Uie  sale  of  that  particular  property  by 
his  niece.  Mrs.  SaUie  Austin  to  S.  N.  Kerley, 
of  dattt  May  8,  1899  (and  by  the  said  ^rley 
sold  or  agreed  to  be  sold  to  the  said  fldiing 
and  bunting  dnb) ;  his  ntooe  and  the  other 
heh^  of  StepbOL  D.  Pitts  and  Mrs.  Ann  Fltla 
having  ratified  and  oonflrmed  the  ttanater 
made  by  blm  of  another  ^ece  of  property  be- 
lonfiing  to  the  sncceeBlon  of  the  said  Stephm 
D.  Pltte  and  Mrs.  Ann  Pitts,  his  mother.  She 
said  Pitts  nirtber  declared  that,  while  Qiere 
had  been  no  written  inrtltion  betwem  the 
heirs  of  Stephen  D.  Pitts  and  Mr&  Ann  Pitts, 
there  was  an  understanding  and  agreement 
between  them  as  to  a  dirlsion  of  tiie  prop^y. 
and  that  the  propeity  described  in  the  act 
had  be»i  set  aside  to  Mrs.  Sallle  Austin,  who 
sold  it  to  S.  N.  Kerley,  and  by  the  said  Ker- 
ley it  was  transferred  or  agreed  to  be  trans- 
ferred to  the  Jeems  Bayou  Fishing  &  Hunt- 
ing Club,  and  that  it  was  bis  purpose  and  in- 
tention to  thereby  ratify  and  confirm  and  to 
waive  and  renounce  in  favor  of  the  said  Ker- 
ley and  the  said  fishing  and  hunting  club  all 
r^hts,  title,  and  interest  in  the  said  property. 

On   i  1906,  Mrs.  Lncy  Pitts  Joslyn 

(sister  of  Mrs.  Sallle  P.  Anstin),  as  one  of  the 
h^  of  Stephen  D.  PltbB  and  Mrs.  Ann  Pitts, 
declared  that  aa  sutdi  she  ratified  and  con- 
firmed the  sale  made  by  Mrs.  Sallle  Pitts 
Aiutln  to  S.  M:  Kerl^  of  "the  southwest 
quarter  of  section  10,  townshUi  20,  range  16," 
and  "the  northwest  quarter  of  seL-tlon  20, 
township  20,  range  16,"  which  sale  was  made 
on  the  Sth  day  of  May,  1899,  relinquishing  in 
favor  of  the  said  S.  N.  Kerley  and  the  Jeems 
Bayou  Fishing  &  Hunting  Club  aU  right  and 
Interest  in  the  said  property  sold  by  the  said 
Mrs.  Sallle  Pitts  Austin  to  said  Kerley,  and 
that  it  was  her  purpose  and  Int^tlon  to  rat- 
ify and  confirm  said  sale.  That  the  consid- 
eration of  said  ratification  was  the  sum  of 
|1,500  cash  paid  to  her. 

On  the  4th  of  January,  1895.  Rush  D.  Pitts 
mortgaged  In  favor  of  G.  W.  Kendall,  for 
$500,  "all  his  right  title,  and  int«^t  In  and 
to  the  fractional  southwest  quarter  of  section 
1,  township  20  north,  range  16  west"  and  in 
"the  northwest  quarter  of  section  20,  township 
20  north,  range  15  west" 

On  April  17,  1907,  In  the  matter  of  the 
bankruptcy  of  8.  D.  Pitts  (son  of  Robert  L. 
Pitts),  and  on  rule  by  the  Jeems  Bayou  Elsb* 
Ing  &  Hunting  Club  v.  H.  H.  Hacltaby,  Trus- 
tee, the  United  States  court  rendered  Judg- 
ment In  favor  of  the  fishing  and  hunting  dob 
and  against  Hackaby,  trustee,  defendant  In 
the  rule,  restraining  the  said  trustee  from  sell* 
Ing,  as  the  property  of  said  estate  of  S.  D. 
Pitts  in  bankruptcy,  "the  undivided  one- 
twelfth  interest  In  southwest  fractional  quar- 
ter of  section  10,  township  20,  range  16,"  and 
"the  undivided  one-ei^th  interest"  in  the 
west  half  of  northwest  quarter  of  section  20^ 
township  20  north  of  range  15  west 
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Ob  Hsr  1,  1886.  Oke  abeElff  of  Oaddo  par- 
ish, ex  officio  tax  odlector,  offered  at  tax 
sale  for  taxes  for  188S,  as  property  assesBed 
In  the  name  of  the  sacceBslon  of  Mrs.  Ann 
Pitts,  the  fractional  sonthwest  quarter, 
nctloD  10,  township  20,  range  18,  and  the 
northwest  qnarter,  section  20,  township  20, 
range  15,  280  acres;  but  said  pn^>ert7  .was 
not  sold  for  want  of  bidders.  Mo  purdiasers 
having  bid  for  the  same,  the  property  re- 
Dinlned  onsold- 

On  November  10.  1886,  the  tax  collector 
drew  up  an  act  reciting  the  fact,  and  record- 
ed the  same  on  that  day,  declaring  that  he 
did  so  by  Tirtoe  of  section  3  of  Act  No.  107 
of  1884.  Th%  property  continued  to  be  as- 
sessed In  the  name  of  the  snccesslou  of  Ann 
Pitts  In  the  years  from  1885  to  1891,  both 
InclnsiTe.  On  the  1st  of  June,  1888,  the  sher- 
iff, ex  officio  tax  collector  of  the  parish  of 
Caddo,  offered  at  tax  sale  for  taxes  of  1888, 
"230  acres,  being  fractional  southwest  quai> 
ter  of  section  1,  township  20  north,  range 
16  west,"  and  "uorthweet  quarter  of  sec- 
tion 20.  township  20,  range  16.  Caddo  par- 
ish," said  properly  being  assessed  as  belong- 
ing in  the  succession  of  Ann  Pitts,  and  at 
said  sale  adjudicated  said  property  to  Sam 
Benjamin  and  Isaac  Barron.  A  notarial  deed 
was  executed  to  the  purchasers  on  the  3d  of 
Jnne,  1889,  which  was  recorded  the  eame 
day.  On  the  21st  of  May,  1890,  Sam  Ben- 
jamin and  Isaac  Barron,  for  $38.44,  sold  by 
notarial  act  to  Rash  D.  Pitta  with  only,  how- 
ever, such  title  as  they  received,  and  with 
complete  transfer  and  subrogation  to  all 
rights  and  actions  against  former  proprietors 
of  the  property  conveyed,  "230  acres  of  laud,** 
being  fractional  "southwest  qnarter  of  sec- 
tion 1,  township  20  north,  range  16  west." 
and  "northwest  quarter  of  section  SO,  town- 
ship 20.  range  16  west** 

On  the  trial  of  the  case  plaintiff  Introduced 
In  evidence  the  following  letter  to  her  hus- 
band, Robert  T^.  Pitts : 

"Shreveport,  La.  July  12, 1880. 

*T>ear  Mr.  PUta: 

"I  write  to  know  If  yon  can't  bay  the  place 
which  yon  are  rentlDtr  from  my  wife.  Hie  mat- 
ter stands  In  a  condition  by  which  it  can  be 
pnrdiaiwd  very  cheap.  At  the  time  I  was  out 
of  baainem  T  held  two  notes  afcalnst  Cain  Tur- 
ner amonntlDic  to  $2T0.00  two  hundred  and 
sevraty  dollan,  endoiBed  orer  to  me  by  yonr 
mother,  she  bavins  made  the  title  direct  to 
Cain  Tnmer.  I  borrowed  from  John  J.  Dillon 
on  the  notes  as  collateral  elffhty  dollars  which 
Is  past  due  and  he  Is  speaking  of  suing  me.  (□ 
otiwr  words  of  forectosin;  the  mor^!:ag«  which 
will  make  additional  loss  and  I  propose  to  yon 
'not  belme  able  to  raise  the  money  myself)  to 
bay  the  notes  from  htm  at  $80,  and  foreclose 
yoDtself  or  let  him  foreclose  and  yon  attend  the 
sale  and  bny  It  for  jourself.  therebv  retting  a 
■berira  title  whldi  is  tiie  best  of  all  titles. 
It  la  InMKMsIble  for  me  to  raise  the  money  and 
I  would  ratiier  yon  woald  have  the  place  at 
•  dieap  price  ttu  any  «u  else. 

"Attswei^ 

Tour  friend,     ESd.  M.  Austin." 

TIM  i^Blntlfl  Introdnoed  in  evidence  the 
two  notea  which  Oaln  Twean  executed  wtnn 
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he  purcdiased  the  property  the  act  of 
April  11, 1876,  indorsed  in  blank  by  Mrs.  Ann 
Pitts.  She  testifled  that  they  bad  been  given 
to  Mr.  Austin,  the  bosband  of  Sallie  Austin, 
but  for  what  consideration  she  did  not  know. 
He  first  mortgaged  them  to  Mr.  John  J.  Dil- 
lon, then  her  own  husband,  Bebert  L.  Pitts, 
took  up  the  notes  and  took  the  land  for  the 
notes.  She  had  had  the  notes  in  her  posses- 
sion since  1881.  Mrs.  Ann  Pitts  died  In  1883, 
and  R.  L.  Pitts,  her  husband.  In  Ssptembor, 
1906. 

She  .  testifled  that  Cain  Turner  was  a  Tiegto, 
who  lived  on  their  place;  that  be  at  one 
time  had  possession  of  the  land  Involved  In 
this  suit;  that  after  her  hnsband,  Robert  L. 
Pitts,  bought  the  land,  Cain  remained  on  this 
particular  land,  as  a  tenant,  cultivating  oth- 
er lands  of  her  husband.  He  left  tlte  land  in 
1881  or  1882.  The  land  in  ccmtroversy  was 
originally  given  to  Sallie  Austin.  When  Mrs, 
Ann  Pitts  sold  to  Cain  Turner,  witness 
thought  she  received  a  small  payment,  the 
balance  by  notes  to  Mr.  Austin.  Her  husband 
never  signed  away  tats  rights  to  the  gun  club. 
A  Mr.  Grown  was  sent  to  him  to  have  hlra 
do  so.  but  he  refused.  Plaintiff  testifies  that 
the  land  in  controvert  was  given  to  Mrs. 
Sallie  Austin  by  her  grandmoOiOT,  Mrs.  Ann 
Pitts.  Some  land  was  given  by  her  to  her 
son  Rush  D.  Pitts,  but  she  did  not  remember 
that  any  was  Ktven  to  her  own  hnstMind. 
She  may  have  given  some,  but  he  nevor  men- 
tioned It  to  her.  The  notes  were  riven  to 
Mr.  Austin,  and  not  to  bis  wife.  Belrv  nsk- 
ed  whether  Mrs.  Ann  Pitts  had  not  divided 
up  during  her  lifetime,  all  ttae  land  that  she 
owned,  She  answered: 

"Not  at  that  Hme." 

Being  asked  whether  she  bad  not  done  so 
later,  she  answered: 

"No.  sir;  she  did  not  0ve  her  hmAiand  any 
that  she  knew  of." 

Being  asked  whether  she  knew  that  she 
had  given  Mrs.  Austin  some,  she  answered: 

"Yes,  sir;  this  particular  piece.** 

Being  asked  whether  she  knew  that  she 
gave  Rush  D.  Pitts  some,  she  answered  that 
she  could  not  say  positively,  but  that  Bbe 
thought  that  she  bad.  She  testified  that, 
after  the  death  of  her  mother-in-law,  she 
and  her  husband  had  not  occupied  any  part 
of  the  land:  that  Rush  D.  Pitts  had  occupied 
It,  claiming  It  as  his  own.  Asked  whether 
It  was  not  a  fact  that  her  husband  got  from 
his  mother  the  west  half  of  the  northeast 
quarter  of  northeast  quarter  of  section  20, 
range  15,  and  whether  she  was  not  occupying 
that  land  herself,  she  answered: 

"No.  sir:  if  she  gave  It  to  him,  rite  did  not 
know  anything  about  iL" 

When  qvflBtloned  about  die  taking  up  by 
liOT  husband  of  Gain  Turner's  notes  and  tak- 
ing tiie  land  for  the  notes,  it  developed  tliat 
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she  mer^  preenmed  that  the  lands  had  been 
gXrm  for  the 'notes;  that  what  she  holered 
(m  the  subject  was  from  reading  of  the  let- 
ter of  Austin  to  ber  husband,  wliltih  Ahe 
thoiulit  had  been  followed  up  by  hw  busband 
having  rec^red  the  pn^erty  tor  the  notes; 
that  her  hosband  had  nerer  been  given  a  deed 
for  it;  that  her  husband  thought  he  bad  a 
deed  to  himself,  until  Mr.  Flonmoy  took  up 
the  homestead.  Cain  Tomer  had  not  lived  In 
Sfarevepwt,  or  around  Shreveport,  for  10 
or  12  years.  She  thout^t  he  lived  on  the 
place  two  years,  (me  year  that  he  claimed  It 
as  his  own ; '  then  he  rented  the  land  from 
her  husband.  Questioned  about  Mrs.  Sallle 
Austin  having  redeemed  the  property,  witness 
said  her  husband  had  sent  her  tnnthCT,  Rush 
D.  Pitta,  to  redeem  the  whole  tract  She 
heard  her  husband  ft^quaitly  say  that  Mrs. 
Austin  could  only  aeO.  her  interest ;  that  she 
bou^t;  oould  not  give  a  deed  to  the  whole. 
Noel,  a  witness  for  the  plaintiff,  being  asked 
whether  he  knew  that  the  pnWty  of  tlte 
Pitts  had  been  divided  up  among  them,  a 
sort  of  partition,  or  an  agreement  of  parti- 
tion among  themsdves,  said  he  did  not  know ; 
he  heard  Rush  Pitts  and  Bob  Pitts  say  that 
they  had  ended  it,  and  each  one  claimed  differ- 
ent parts  of  the  Stopben  Pitts  land.  Bob  Pitts 
claimed  the  Gain  Turner  tract,  and  worked 
it  through  a  tenant  Cain  Turner's  land  was 
80  acres  of  land  he  thou^t  Bob  Pitta  and 
Rush  Pitts  said  there  was  an  understanding 
among  the  heirs  of  Mrs.  Ann  Pitts,  some 
family  arrangement  about  the  partition  of 
the  lands.  Witness  understood  the  Cain  Tur- 
ner land  had  been  glv&x  to  Mrs.  Austin. 
Mrs.  Sallie  Austin  testified  that  the  land  In 
question  had  been  given  to  her  by  her  grand- 
mother after  her  grandfather's  death.  She 
knew  that  Gain  Turner  was  on  the  land. 
Witness  had  never  received  anything  from 
him.  She  did  not  know  when  Cain  Turner 
left  it ;  had  lost  sight  of  the  property  until 
Mr.  Kendall  came  and  told  her  that  the  prop- 
erty <rf  hers  had  reverted  to  the  state,  and 
that  he  would  redeem  It  for  her,  and  tthe  had 
done  BO.  She  thought  she  had  a  good  title 
on  the  record  up  to  the  time  of  ber  grand- 
mothCT's  death,  about  1883.  She  said  the 
land  belonged  to  witness.  She  sui^sed  that 
Rush  Pitts  and  Robert  Pitts  knew  that  her 
gnndmother  had  given  It  to  her.  That  a 
witness  for  defendants  testified  that,  when 
the  Kansas  Olty  Southou  Road  built  Its 
road  In  1896,  Rush  Pitts  and  Robert  Pitts  told 
iritness  that  they  would  not  sell  that  land  In 
section  20,  because  they  said  part  of  It  be- 
iMiged  to  Mrs.  Sallle  Austin.  Both  Robert 
and  Rush  Pitta  said  that  the  land  b^onged 
to  the  three  of  than ;  that  they  had  an  in- 
terest in  it,  and  they  would  not  sell  the  tim- 
ber off  of  It;  that  It  belonged  to  all  three 
of  tiiem. 

The  plaintiff,  Mrs.  Addle  Pitts,  when  re- 
called to  the  stand,  testified,  among  other 
matters,  that  her  burtmnd  had  claimed  othw 


lands  besides  these  80  acres  involved  in  the 
Utlgatlon;  that  he  had  an  interest  in  his 
father's  and  bis  mother's  land;  he  had  an  in- 
twest  in  otter  lands. 

Opinion. 

The  only  matter  with  which  we  are  called 
upon  to  deal  Is  the  claim  ot  Mrs.  Addle  Pitts, 
wife  of  Robert  L.  Pitts,  to  one  undivided  half 
ownershtp  o£  the  vnKpwty  in  litigation,  on 
the  ground  that  her  husband  bad  acQidred 
the  ownership  of  the  same  during  his  mar- 
riage with  hor,  and  her  having  acquired  the 
one-half  thweof  as  widow  in  e(»nmunlty  with 
him. 

We  do  not  think  that  ber  claim  is  well 
founded.  Her  htisband  Rob«t  Ia  Pitts,  his 
brother,  Rush  Pitts,  and  Ms  niece,  Bfrs.  Sal- 
lie  AuatiB,  and  Mrs.  Lucy  Joslyn,  were  hdrs 
of  Stei^en  Pitts  and  his  wlf^  Mrs.  Ann 
Pitts,  and,  as  such,  acquired  ownn^p  in  all 
the  properties  which  had  belonged  to  them 
and  the  community  betwera  than.  The  prop- 
erty BO  owned  by  her  husband  was  his  Indi- 
vidual Borate  property,  held  and  owned 
Jointly  with  his  coheirs.  With  Oiat  fact  as 
a  starting  point,  and  reading  the  various  acte 
vrhlcb  occurred  later  with  reference  to  the 
property  I^  by  Stephen  D.  Pitts  and  bis 
wife  in  the  light  of  that  fact,  we  have  no 
dlflSculty  in  reaching  the  omcln^on  that  Rob- 
ert L.  Pitts  acquired  no  new  title  to  any 
part  of  that  [uroperty  during  his  marriage 
with  the  plaintiff.  Mrs.  Sallle  Austin  acted 
In  behalf  of  hersdf  and  her  oohelre,  wbea 
she,  as  h^  of  Stephen  D.  Pitts  and  Mn.  Ann 
Pitts,  redeemed  the  pn^rty  whldi  had  been 
sold  tos  taxes  by  the  state,  as  the  property 
of  Mrs.  Ann  Pitta.  In  so  doing,  she  lifted 
any  cloud  upon  the  title  of  the  Pitts'  heirs 
to  that  property  resulting  from  adverse  claim 
on  the  part  of  the  state.  When  Rush  D. 
Pitts  purchased  from  Sem  Braijamhi  uid 
Isaac  Barron,  as  adjudicatees  at  the  tax  sale 
made  to  them  in  1888,  all  rights  whldi  they 
may  have  acquired  thntin,  he,  for  the  bene- 
fit of  himself  and  Us  coh^s,  lifted  the 
cloud  which  rested  on  their  title  as  heirs  by 
the  adverse  dalms  of  these  parties.  When 
Robert  L.  Pitts  purdiased  from  f.  P.  Flour- 
noy  all  the  right  Interest  or  claim  whldi  he 
had  in  and  to  the  property  Involved  in  this 
litigation,  he,  tax  the  ben^t  of  himself  and 
Ills  c<Adrs,  lifted  the  cloud  wldch  rested  up- 
on their  tiUe  from  any  adverse  dalma  on  ac^ 
count  of  the  papw  title  which  Cain  Turner 
had  at  one  time  to  part  of  their  property. 
Floumoy  hdd  only  a  quitclaim  from  Cain 
Turner  of  any  rights  whidi  he  had  In  the 
SHemlses,  Oaln  Turner  made  no  cash  pay- 
ment when  he  purdiased  the  [W(V)erty.  Tb» 
notes  which  he  gave^  as  represoitlng  its  price, 
were  never  paid  by  blm.  When  an  May  ll» 
1605,  Elounuv  tocdc  a  quitclaim  deed  from 
Cain  Turner  for  $75,  be  (Tnnte^  had  iMtg 
since  (as  far  bade  as  18^  abandcmed  Ibe 
property  and  left  the  neighborhood,  and  the 
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state  had  Hid  at  tax  Bale  on  June  1,  1888, 
290  acres  of  land,  iDclodlne  theee  In  the 
norUtweat  quarter  of  section  20*  township 
20k  range  16  west,  assessed  &s  bdonglns  to 
the  Bocceadon  of  Mrs.  Ann  Pitts,  to  Sam 
Benjamin  and  Isaac  Barron.  Those  purcha»- 
en  had  already  transferred  the  same  prop- 
erty to  Rush  D.  Pitts  (for  $38)  all  such  rights 
and  titles  as  they  had  acquired  in  and  to 
the  said  property  at  said  tax  Bale.  The  act 
was  substantially  a  red^nptlon  of  that  prop- 
erty from  those  parties  by  a  goltclalm  deed 
from  them,  as  has  been  seen.  J.  P.  Flonmoy 
on  May  11,  1895,  for  $75,  took  a  qultdalm 
deed  frtHn  Cain  Tamer  "for  any  rights  which 
he  had  in  160  acres  In  section  18,  being  the 
northeast  quarter  and  east  half  of  northwest 
quarts  of  section  20,  In  township  20  north, 
range  15  west"  And,  as  has  also  been  seen, 
Flonmoy  on  the  9th  of  July,  1885,  sold  the 
sttme  property  to  P.  J.  Trezevant,  for  $600 
casti,  and  on  the  same  day  (July  9,  1885)  P. 
J.  Trezevant,  nnder  the  same  description 
which  he  had  acquired  It.  sold  for  $600  cash 
the  same  property  to  J.  P.  Floumoy,  from 
whom  .he  had  Just  bought  It.  Floumoy,  in 
repurchasing  the  property,  did  not  seem  to 
hare  had  much  confidence  In  the  title  which 
he  had  acquired  from  Cain  Turner,  for  he 
took  the  precaution  of  having  Robert  L.  Pitts 
serve  as  a  witness  to  that  sale.  We  do  not 
think  that  was  accidental.  This  was  un- 
doubtedly done  for  the  purpose  of  estopping 
R.  L.  Pitta  from  subsequently  contesting  the 
title  which  he  had  himself  Just  conveyed  to 
Tresevant  On  the  same  day  that  he  had 
purchased  the  property  from  Trezevant, 
Floumoy  sold  for  $25  to  R.  L.  Pitts  the  east 
half  of  the  northwest  quarter  of  section  20, 
township  20  north,  range  15  west 

Kendall's  Interest  in  having  the  property 
redeemed  from  the  state  In  favor  of  the  heirs 
of  St^hen  D.  Pitts  and  Mrs.  Addle  Pitta 
arose  from  the  fact  that  he  had  taken  a  spe- 
cial mortgage  from  Rush  D.  Pitts  on  a  part 
of  that  property.  His  signing  the  act  from 
Mrs.  Sallle  Austin  to  Kerley  was  probably  to 
enable  her  to  convey  to  Kerley  an  nnlncum- 
bered  title  to  that  property. 

We  think  that  the  action  of  all  of  the  par- 
ties who  took  part  In  these  various  trans- 
actions was  to  act  In  concert  in  disembarrass- 
ing the  title  of  the  heirs  of  Stephen  D.  Pitts 
and  Mrs.  Addle  Pitts  from  adverse  claims 
from  any  quarter  to  the  property  which  they 
had  Inberlted.  We  have  no  Idea  that  Robert 

Pitta  Intoided  to  obtain  a  new  title  to  any 
part  of  that  nsopMrtr  to  the  prejodka  at  Ma 
coheirs. 

W«  are  of  the  (pinion  Oiat  ttte  Judgment 
appealed  from  la  correct,  and  it  la  berd>y 
aSimed. 

LAUD,  recnaed  on  account  ot  aflhilty 
wlOi  member  ct  dtf okUuit  dub. 


•Vor  etkw 


GILEJS  at  al.  v.  WILMOTT. 
(Supreme  Court  of  Florida-   Divlrioo  B.  April 
19,  1910.   Reliearing  Denied  May  20, 1910.) 

(Syllahut  by  the  Court.) 

1.  Action  (8  61*)— Prtmatcbe  Acnoit. 

In  ordmary  actions  commenced  by  sum- 
mons, the  plaintiff,  In  order  to  succeed,  must 
show  that  bis  right  of  action  was  complete  at 
the  time  the  action  traa  commenced. 

[Ed.  Note.— For  other  cases,  see  Action,  OenL 
Dig.  SS  708-717;  Dec  Dig.  J  fll.*] 

2.  Brokers  (866*)— Actions  Bstwebit— Bint- 
DEN  or  Psoor. 

In  order  to  entitle  a  broker  to  recover  from 
another  on  an  agreement  of  the  latter  to  di- 
vide with  him  the  commiBsion  on  the  sale  of 
certain  property,  the  commission  must  have 
been  actually  received,  by  the  broker  whom  It  ts 
sought  to  charge  with  uabillty. 

[Ed.  Note.— For  other  cases,  see  fooken,  Ont. 
Dig.  I  CI;  Dec.  Dig.  8  6a*] 

Error  to  Circuit  Court,  Orange  County ;  M. 
S.  Jones,  Judge. 

Action  by  J.  W.  Wllmott  against  James  L. 
Giles  and  Charles  F.  McQualg.  Judgment 
for  plaintiff,  and  d^endants  bring  error.  Re- 
versed. 

Beggs  &  Palmer  and  Le  Boy  B.  011^  for 
plaintiffs  In  error.  Jones  &  Jonea  and  A. 
Johnson,  for  defendant  In  error. 

TAYLOR,  J.  The  defendant  In  error  on  . 
the  25tb  day  of  April,  1908,  sued  the  plain- 
tiffs In  error  In  the  circuit  court  of  Orange 
county  in  an  action  of  assumpsit  on  special 
contract.  The  declaration  alleged.  In  sub- 
stance, that  the  defendants  were  real  estate 
brokers  and  contracted  with  him  to  pay  him 
one-half  of  all  commissions  that  they  misht 
get  from  sales  of  land  made  by  them  to  any 
person  or  persons  whom  tbe  plaintiff  might 
Introduce  to  them,  and  for  his  aid  and  assist- 
ance In  making  any  such  sale;  that,  in  com- 
pliance with  this  agreement,  the  plaintiff  did 
introduce  to  the  defendants  a  party  who  be- 
came a  purchaser  from  them  of  67,000  acres 
of  land  lying  In  the  counties  of  Orange  and 
Osceola,  and  that  said  sale  was  consummated 
through  the  Joint  exertions  of  tbe  plaintiff 
and  the  defendants  In  tbe  month  of  April, 
1003;  that  tbe  owner  or  vendor  of  said  land 
allowed  said  defendants  whose  brokers  and 
agents  tbey  were  the  sum  of  $3,000  as  com- 
mission for  such  sale,  and  that  said  owner  or 
vendor  paid  said  sum  to  one  I.  W.  G.  Parker 
as  the  agent  of  the  defendants;  and  that  by 
reason  of  the  said  agreement  between  plain- 
tiff and  defendants  the  plalntlfTs  Interest  In 
the  said  commission  Is  $1,900,  and  that  the 
defendants  owe  the  sum  to  the  plaintiff,  bnt 
refuse  to  pay  the  same.  The  trial  of  the 
case  resulted  In  a  verdict  and  Judgment  In 
favor  of  the  plaintiff  below,  and  the  defend- 
ants below  bring  such  Judgment  here  for  re- 
view by  writ  of  error. 

Among  othOT  pleas  the  defendanto  plead  in 
abatement  of  said  salt  aa  follows:  "And  for 
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fourth  plea  In  fbls  behalf  defendant!  say  that 
the  i^aintUf  ooght  not  to  further  maintain 
his  salt  because  they  say  that  the  alleged 
canae  of  actton  la  for  a  share  In  commlaaloas 
alleged  to  have  been  allGwed  and  paid  the  de* 
fendants  by  the  owners  of  certain  lands  men- 
tioned in  said  declaration  for  the  sate  of  said 
land,  and  to  hare  been  paid  by  I.  W.  C.  Paiv 
feer  as  agent  for  this  defendant  and  the  de- 
fendant J.  Giles,  which  share  m  commls- 
Bions  it  la  alibied  the  defendants  promised 
to  pay  to  the  plaintiff;  that  at  the  time  of 
the  commencement  9f  this  suit  the  said  sup- 
posed payments  were  not  doe  to  the  def^d- 
auta,  and  the  plaintiff's  right  of  action,  If 
any  he  had,  had  not  matured ;  that  the  said 
suit  was  commenced  on  the  2Sth  day  of  April, 
1803;  that  no  money  had  been  paid  to  the 
said  I,  W.  O.  Parker  by  the  said  ownw  of  the 
real  estate  mentlmed  In  the  said  declaration 
for  any  purpose  whatsoever  prior  to  the  4th 
day  of  Hay,  1906,  long  after  the  commence- 
ment of  this  suit;  tiiat,  If  the  said  L  W.  G. 
Pai^n  received  frcnn  the  owner  of  the  said 
land  any  money  for  this  defendant  and  the 
defendant  J.  h.  Giles,  It  was  received  long 
after  the  commencement  of  thbi  salt;  and 
that  the  suit  was  brought  long  prior  to  any 
right  of  action  which  the  plaintiff  might  have 
against  these  defendants,  and  this  the  d^end- 
ants  are  ready  to  verify,  wherefore  defend- 

'  ante  pray  that  this  suit  shall  abate." 

,  To  this  Idea  the  plaintiff  below  demurred, 
and  thla  donnrrer  was  sustained  by  the  court 
btiow,  and  this  ruling  is  assigned  as  wror. 
The  court  below  erred  in  this  ruling,  ^e 
plea  sets  up  e^ldtly  that  at  the  date  of  the 
inatltutlcm  of  this  suit  no  ccmmUsslons  for 
the  sale  (tf  said  land  wen  tither  due  to  the 
deftoidantB  nor  had  any  commissions  been 
tbea  paid  to  them,  and  that  consequently  the 
said  suit  of  the  plaintiff  had  been  premature- 
ly Instltnted.  -  The  demnrrer  admits  all  the 
facts  set  up  In  the  plea,  and  if  it  be  tru^  as 
alleged  In  such  plea,  that  at  the  date  of  the 
inatltntlon  of  the  {dalntUTs  suit  no  commis- 
sions wffie  either  due  to  the  defendante  or 
had  hew  paid  to  them,  then,  at  that  date,  no 
share  in  said  commtalons  could  have  been 
due  to  the  plaintiff,  and  therefore  his  said 
action  was,  as  contended  In  said  plea,  pre- 
maturely brought 

In  ordinary  actions  commenced  by  sum- 
mons, the  plalntlffi  In  order  to  succeed,  must 
show  that  his  right  of  acti<m  was  complete 
at  the  time  the  actUm  was  commeooed.  l 
Cyc  744,  746:  Tltns  v.  Gnnn,  60  N.  J.  Law, 
410,  65  AtL  73S.  In  order  to  entitle  a  br^ttcer 
to  recover  from  another  broker  on  an  agree- 
ment of  the  latter  to  divide  with  him  the 
commission  (m  the  sale  of  cntaln  pn^>erty. 
the  commission  must  have  been  actually  re- 
ceived by  the  broker  wtumi  it  Is  sought  to 
Charge  with  liability.  28  Am.  &  &ng.  Bncy. 
Law,  p.  930. 
As  this  disposes  of  the  ratlre  case.  It  be- 


comes unnecessary  to  consider  the  88  other 
assignments  of  error  made  In  the  case.  The 
Judgment  of  the  court  below  In  said  cause  is 
hereby  reversed  at  the  cost  at  the  defendant 
In  error. 

HOOKER  and  FARKHILL,  concur. 

WHITFIELD,  a  and  SHAOKI^FORD 
and  COCKBEUU  JJ.,  concur  in  the  <q;^<Hu 


McKlNNON  v.  JOHNSON  et  aL 
(SoiH»me  Court  of  Florida,  Division  A.  April 
19, 1910.  Rehearing  Denied  May  20, 19ia) 

fSyUalMU  iv  the  Court.) 

1.  BiLEcnoN  or  Rkhedrs  (H  9,  12*)  — Fi- 
HAiiiTT  or  Biathoh. 

Where  a  party  elects  to  adopt  one  of  several 
IncoDslBtent   remedies,   he  canaot  afterwards 

Eursue  the  others  or  either  of  them,  even  though 
e  fails  in  the  remedy  elected  and  used.  Bat, 
where  a  party  has  several  consistent  remedies, 
the  mere  adoption  and  use  of  one  will  not  of 
itself  preclude  the  ose  of  the  others  under  ap- 
propriate circumstances. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  H  IS,  U ;  Dec.  Dig.  SI 
9,  12.*] 

2.  Slection  or  RmiEDiu  (I  9*>~FiifAiJTr 
or  Blectiok. 

Where  the  election  of  a  remedy  assomes 
the  existence  of  a  partfcnlar  statos  or  rdatum 
of  the  party  to  the  sabject-matter  of  litigation, 
the  oarty  cannot  afterwards  pursoe  another 
remedy  by  which  he  assumes  a  different  and  in- 
consisteat  status  or  relation  to  the  subject-mat- 
ter. 

[Bd.  Note.— For  other  cases,  see  Election  of 
Remedies,  Gent  Dig.  1 13;  Dec.  Dig.  I  9.«1 

8.  Elbotioi*  or  RKUEnns  (|  8*>— Incohsist- 
£KCT  OF  Ajlternativk  Reuedies— RsamTtT- 
TiON  Proceedings  and  Bjectmbnt. 

RestltDtioii  proceedings  and  ejectment  arc 

not  InconslBtuit  or  eoexteulve  pTOGeedinn.  bat 

they  axe  conslstrat  and  cumnlauve  remeaies. 
[Ed.  Note.— For  otiier  cases,  see  Blection  of 

Remedies,  Dec.  Dig.  I  8.*] 

4.  Judgment  (8  715*)— Res  Jitdioata- Iden- 
TiTT  oE  Causes  op  Action— Estoppkl. 

A  test  of  the  identity  of  causes  of  action, 
for  the  purpose  ot  determining  the  question  of 
res  adjudicata,  is  the  identity  of  the  facts  es- 
sential to  the  maintenance  of  the  actions.  It 
is  of  the  essence  of  estoppel  by  indgment  that 
'it  be  made  certain  that  the  precise  facts  were 
determined  by  the  former  judgment 

[Ed.  Note.— For  other  cases,  aee  Judgment, 
Cent  Dig..  SS  1244,  1245;  Dec  Dig.  1  716.*] 

5.  JuDouEifT  (I  747*)- Res  Judioata— Inra- 

TITT  OF  Causes  or  Action. 

The  facts  necessary  to  be  established  in  an 
action  of  ejectment  are  essentially  different 
from  those  necessary  In  proceedings  ot  restitu- 
tion. 

[Ed.  Note.— For  other  eases,  see  Judgment 
Cent  Dig.  8  1285;  Dec.  DlgTl  747.*] 

6.  Adverse  Possession  (|  114*)— SumciXHOT 
or  Evidence. 

When  the  proof  Is  not  clear  and  positive  oC 
adverse  possession  and  occnpatkm  of  land  for 
the  full  statutor;  ^riod,  no  title  by  advent 
poflsession  can  be  adjudged. 

IBi.  Note.—For  other  cases,  see  Advene 
Possession,  Cent  Dig.  H  682-600;  Dec.  Dig.  | 
114.*] 
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7.  Adtebse  PossnnOH  Q  U4*>— Sumcmror 

or  BviDKIfCB. 

Where  the  only  acts  of  i>oue8Bion  shown  of 
wild  lands  and  town  lots  is  In  "looking  after 
them"  and  paying  taxes  on  them,  It  la  not  error 
to  direct  a  verdict  against  the  par^  claiming 
title  bj  adTeise  poflsesslon. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
aes8ion.  Cent  Dig.  H  682-690;  Dec  Dig.  | 

&  ADnmra  Possession  (i  114*)— SumciEn- 

CT  OP  BVIDBNOE. 

Evidence  tending  to  show  adverse  posses- 
sion of  lands  considered  and,  after  giving  every 
poBsibte  probative  force  to  the  evidence,  no  title 
by  adverse  poasessioo  is  shown. 

FEd.  Note^For  other  cases,  see  Advene  Pos- 
session, Gent  Dig.  H  682-600;  Dec.  Dig.  I 
114.  •] 

Error  to  Clreait  Goort,  JadiBon  Oranty; 
J.  E.  Wolfe,  Judge. 

Action  by  Seth  Johnson,  administrator  of 
P.  P.  Johnson,  and  others,  against  D.  L. 
UcKinnon.  Jadgment  for  plaintiffs,  and  de- 
fendant brings  error.  Affirmed. 

D.  Lk  HcElnnon,  for  plaintiff  In  error. 
LIddon  ft  Cuter,  for  defendants  In  error. 

WHITFIETEA  a  3,  This  writ  of  error 
is  to  a  Judgment  for  the  plalntifh  In  an  ac- 
tltm  of  ejectment  begnn  June  21,  1906.  Trial 
was  liad  upon  a  plea  of  not  guilty,  and  the 
defendant  nndertook  to  show  title  1^  ad- 
Terse  posscsslm  uttdw  color  of  title  It  was 
admitted  that  P.  P.  JfAnson,  ttie  ancestor  of 
die  plalntUh  below,  had  title  to  and  poe- 
aesslra  of  the  propwty  In  controren^  at  bis 
death  in  Septanber,  1888.  Seth  Johnson  tes- 
tifiM  that  he  toa^  cot  letters  of  adminls- 
tratlcMi  In  Alabama  on  P.  P.  Johnson's  ea- 
tate;  that  he  had  possession  of  the  lands 
since  his  &tther*s  death,  and  rented  tbem 
oat;  that  "I  have  not  beeu  In  possession  of 
the  land  since  Februai^,  1808,  tmdl  I  was 
pnt  In  possession  hy  writ  of  possession  In 
the  year  1008.  I  have  never  paid  any  taxes 
on  it  since  1897.  I  did  not  pay  the  taxes  on 
tt  because  there  was  a  salt  pending  In  the 
Snpreme  Conrt** 

It  appears  that  in  February.  18S&,  P.  P. 
Johnson  ntvred  into  an  agreemrait  with  A. 
D.  McKlnnon  for  the  purchase  of  land  from 
the  lattw.  Snbsaqnoktly  P.  P.  Johnson  died, 
and  A-  D.  McKlnnon  obtained  a  decree 
against  Johnsom  as  administrator  of  tiie 
estate  of  P.  P.  J<rtuaon,  deceased,  for  a 
bteach  ot  the  contract  wltti  A.  D.  McKln- 
non. A  d^ldency  decree  was  Issoed  for  a 
balance  adjudged  to  be  due  A.  D.  McKlnnon 
for  a  breadi  of  Us  contract  with  P.  P.  John- 
son. Under  an  vxeeaOaa  Issued  on  the  de- 
cree the  lands  In  controrersy  belonging  to 
the  heln  of  P.  P.  Johnson  were  leried  up- 
on and  sold  to  D.  Ik  MAInmrn,  tbe  attorney 
for  A.  IX  McKlnnon.  The  decree  under 
whldi  the  sale  was  made  was  reversed. 
Subsmaa  t.  MiSlnnim,  4B  Fla.  888,  84  South. 
272;  M^lmon  t.  Jobnsmu  84  Fla.  0S8,  46 
Sontb.  4BL    Beatltutlon  proceedings  were 
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then  b^^  19^  tbe  heirs  of  P.  P.  JiAmMm  to 
recover  file  possession  of  the  lands  sold  un- 
der the  revised  decree.  The  petition  for  res- 
titution was  answered  only  by  D.  L.  McKln* 
non,  and  the  proceedings  were  admitted  fay 
the  plalntiffii  to  hare  been  abandoned.  See 
Johnson  t.  McKlnnon.  64  Fla.  221,  45  South. 
23,  18  L.  B.  A.  (N.  SO  874,  127  Am.  St  Rep. 
135,  14  AnL  ft  Eng.  Ann.  Gb&  180;  McKlS- 
n«i  V.  Johnson.  57  Ela.  120,  48  South.  810, 
upon  former  writs  of  wror  In  this  cause 

The  plaintiff  having  rested,  the  defendant 
put  In  evidence  the  petition  In  Uie  restitu- 
tion proceeding.  The  separate  answer  of  D. 
Ifc  M^lnwm  to  the  petition  was  then  offer* 
ed  In  evidence  by  tin  defendant,  and  it  was 
Objected  to  b7  tbe  plalnttfls,  and  the  objec- 
tion sustained.  A  demurrer  to  tba  answer 
and  the  ruling  thereon  were  likewise  exclud- 
ed by  the  court 

The  answer,  donurrer  thraefeo,  and  the 
ruling  thereon  are  not  an  estiqtpei  as  an 
election  of  remedies  by  the  idaintlffs.  They 
do  not  show  res  adjudlcata  of  the  subject- 
matter,  and  th^  do  not  tend  to  show  ad- 
r&BO  possession  of  the  land  In  controversy 
by  tlie  defendant  No  error  Is  made  to  ap- 
pear In  the  exclusion  of  these  documents; 

Where  a  party  elects  to  adopt  one  of  sev- 
eral inconsistent  remedies,  he  cannot  after- 
wards pursne  the  oUiers  or  either  of  them, 
even  though  he  fiiUs  In  the  remedy  elected 
and  used.  But,  where  a  party  has  several 
consistent  remedies,  the  mere  adoption  and 
use  of  one  will  not  ot  Itself  seclude  the  use 
of  the  others  under  appropriate  circumstan- 
ces. Where  the  Section  <a  a  remedy  as- 
sumes the  existence  of  a  particular  stetus 
or  relation  of  the  party  to  the  subject-mat- 
ter of  litigation,  the  party  cannot  afterwards 
pursue  another  ranedy  by  which  he  assumes 
a  different  and  Inconsistent  stetus  or  rela- 
tltm  to  tLe  subject-matter.  In  restltntlon 
proceedings  the  relation  or  ownership  of  tbe 
property  is  assumed,  though  the  question  of 
title  is  not  litigated.  In  ^ectment  the  rela- 
tion of  ownership  is  Ufcewlse  assumed,  and 
the  title  is  a  subject  of  controversy.  Bestl- 
tntlm  proceedings  and  ejectmoit  are  not  In- 
CDDSistent  or  coezteDslre  proceedings,  but 
they  are  consistent  and  cumulative  remedies. 
American  Process  Company  v.  Florida  White 
Pressed  Brick  Company.  06  Fla.  116.  47 
South.  942. 

A  test  of  the  Identity  ct  causes  of  action 
for  the  purpose  of  determining  the  queetton 
of  res  adjudlcata  Is  the  Identity  of  tbe  facts 
essential  to  the  maintenance  of  the  actions. 
It  Is  of  the  esBOioe  of  eetoppd  by  Judgmoit 
that  it  be  made  certain  that  the  precise  facte 
were  determined  by  foinm  JudgAient 
PraU  V.  Prall.  58  Fla.  486^  flO  South.  867. 

TIa  facts  necessary  to  be  established  in  an 
action  of  ejectment  are  eesmtlally  dlffoent 
from  those  necessary  In  proceedings  of  resti- 
tution.  Besides,  in  this  case,  the  title  and 
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prlw  poncarton  of  idalntlfl's  ftncestor  are 
«3q;»naBly  admitted.  Goncedlns  tbat  tbe  rul- 
ing on  the  demurrer  extHvABU  by  tbe  trial 
court  is  a  final  judgment,  it  is  sot  res  ad- 
Judicata  witb  referrace  to  the  issues  In  this 
case.  For  a  copy  of  the  order  and  tbe  la* 
sues  poMlUe  in  this  proceeffing,  see  McKin- 
non  T.  Johnson,  67  Fhi.  120^  48  South.  910l 
text  013. 

The  defendant  then  put  in  evidence  Ibe  de- 
fldency  decree  tai  the  case  of  A.  D.  McEin- 
ntm  T.  Beth  Johnsfm  et  al.,  and  also  as  color 
of  tttle  the  sheriff's  deed  dated  February  8, 
188fl^  conreylitf  to  defendant  tlie  land  by 
▼irtue  of  an  execntlcm  issued  under  tbe  de- 
cree. As  a  -witness '  tbe  defiendant  testified 
that  the  sberiif  B  deed  was  ezeented  to  him, 
"and  immediately,  within  two  months,  I  went 
up  there  and  over  tbe  land,  and,  wbererer 
there  were  any  tcoants  on  them,  the  ten- 
ants got  off  or  accepted  lease  from  me.  As 
to  the  Linton  place,  Unton  would  not  give 
it  up  and  I  brought  an  actlcm  of  ojectment 
against  him  and  obtained  tbls  judgment." 
Witness  »hlblted  a  judgmokt  dated  June  9. 
1899,  In  his  favor  for  tbe  Unton  land,  and 
testified:  "I  went  up  there  during  tbe  term 
of  court,  as  soon  as  I  got  through  with  my 
cases;  as  I  didn't  want  tbe  place  to  ronain 
vacant  more  than  I  .  could  help.  That  was  in 
1890.  I  had  a  renter  on  It  the  next  year. 
*  •  *  He  remained  there  one  or  two 
years.  •  •  •  I  rented  tbe  place  mery 
year  after  I  tot^  diarge  of  it  up  to  the  time 
that  the  houses  were  burned  down,  and  it 
never  was  vacant  more  than  a  tew  days  at  a 
tlm^  and  I  collected  the  rent  every  year  ex- 
cept the  year  1896^  up  to  the  time  the  house 
burned  down  two  or  three  years  sgo,  since 
tbe  suit  was  brought  a%ere  were  two  buUd- 
ingB  on  the  places.  The  fence  around  a  otai- 
rtdnable  portion  of  tbe  land  burned,  and 
then  I  <mly  rented  the  houses  nnttl  they 
woe  burned.  I  don't  remember  the  names 
of  all  the  renters.  Tbe  Linton  place  Is  tbe 
W.  and  tbat  porUon  of  tbe  B.  %  of  a  W. 
U  lyhig  south  of  the  Campbellton  and  Oblp- 
ley  wsgon  road,  8ectl<»a  township  S  N., 
range  13  W..  containing  16S  acres,  more  or 
less.  I  reated  the  Murphy  place  •  •  • 
all  along  until  the  houses  became  nninhabit- 
atde  and  no  ono  would  occupy  Uion.  *  •  * 
I  bad  tenants  on  it  all  along  until  two  or 
three  years  ago,  when  tbe  bouses  became  nn- 
inbaMtable,  since  soon  after  I  purchased  it. 
not  exceeding  two  months  from  the  time  I 
purchased.  ^Diere  is  120  acres  In  the  Mur- 
phy  place  In  section  26.  It  Is  one  80  and  a 
40.  There  Is  another  80  Just  across  tbe 
brandi  wbicb  is  wild  land.  The  Mttndiy 
place  is  tbe  N,  %  of  the  N.  W.  %  of  section 
20,  and  S.  B.  14  of  tbe  8.  W.  %  of  secUon 
28.  And  I  think  tbe  B.  %  of  section  2<,  is 
the  other  8a  13ie  8.  B.  %  of  the  8.  W.  U> 
section  30.  is  a  way  down  on  tlie  railroad, 
and  is  wild  land.  I  went  fnun  two  to  fbur 
times  a  year  to  lotA  after  the  lend  and  see 
if  any  trespass  had  Iwen  committed  upon  It, 


and  I  bad  Ur.  Blchter  and  Mr.  Bass  look- 
hig  after  It  A  UtUe  of  the  Murphy  place 
tbat  bad  already  beui  turpentined,  I  ratted 
for  that  purpose^  but  refused  to  allow  any 
further  boxing  on  it  The  tarpentinlng  waR 
In  section  26*  and  tbere  may  have  twen  a  lit- 
tle In  section  28,  adjoining  it  I  don't  know 
exactly  where  tbe  line  ia.  Just  rented  what 
was  already  boxed.  •  *  • 

"Tbe  wild  lands  I  would  go  over  and  look 
ifter  them,  pay  the  taxes  on  than,  and  exer- 
cise tbe  same  acts  of  ownership  I  do  over 
my  other  inropwty  I  have.  Neither  the  plain- 
tiff nor  any  me  se  Interfered  with  me  i^lle 
Z  was  renting  out  these  lends  and  going  over 
them.  •  •  • 

"There  mre  houses  on  'Uie  Unton  place, 
but  I  cannot  say  what  part  of  tbe  place  they 
were  on.  Somewhere  about  tbe  center,  I 
would  judge,  some  of  It  was  fenced.  There 
was  about  40  or  60  acres  under  cultivation, 
and  there  was  a  pear  on^rd  on  it  Hie 
year  I  got  a  jod^mt  against  Unton  It  was 
cultivated  by  Unton.  Unton  claimed  under 
Johnson.  There  wasn't  very  much  crop  there. 
It  was  in  Jnne.  He  bad  a  little  potato  patch, 
cane  patch.  I  don't  know  wtiat  It  was.  I  did 
not  find  Unton  there.  He  was  not  there 
wbm  I  got  tSuxe.  He  told  me  be  vrould  give 
up  tbe  place.  He  gave  tbe  places  didn't 
have  any  cropi.  •   •  • 

"It  never  was  vacant  after  I  toe*  diarge 
of  It,  only  when  <»ie  tenant  moved  out  and 
another  moved  in.  They  cultivated  the  place 
every  year  up  to  the  time  tbe  fences  were 
burned,  niey  did  not  cease  to  cultivate  it 
until  tbe  fence  was  burned.  Tbe  foioe  was 
kept  up  by  me  all  the  time  until  it  was  burn- 
ed, and  would  ke^  out  stodi.  It  was  burn- 
ed In  1005  or  first  part  of  1006L  I  am  not 
sure  about  tbat   •  •  • 

"I  cannot  t^  the  names  oi  the  raters  I 
collected  the  rat  from  1002,  03,  04,  or  06. 
I  don't  know  the  last  one  I  collected  rent 
from.  It  may  have  been  Wllkerson.  •  «  • 
All  I  did  te  the  five  acres  In  the  Hagerman 
addition  to  tbe  town  of  Cblpley  was  to  ride 
and  walk  over  It  In  looking  after  It  I  went 
right  over  It,  never  Improved  it  No  fence 
vnu  erected  on  It  Uuds  la  sections  24  and 
80  are  wild.  A  part  of  tbe  time  I  had  a  por- 
ti<m  of  the  Murphy  itlace  turpentined,  where 
it  liad  been  boxed  b^ore,  but  refused  te  al- 
low any  new  boxes  cat  on  any  of  the  land, 
although  I  bad  frequoit  appllcatbws  to  do  it 
I  claimed  under  the  sheriff's  deed.  The  Su- 
preme Court  afterwards  dedared  It  void.  I 
claimed  under  tbe  deed  before  and  aft«  It 
tbe  Judgm«it  ot  A.  D.  HcQnnon  against  the 
plaintiffs,  under  whhfli  I  purdiaaed.  Tbe 
suit  in  wbic^  my  deed  was  declared  void  ms 
plaintiffs  against  myself  a  year  or  two  ago, 
and  I  had  been  holding  the  lands  for  more 
than  seven  years  consecutively.  Up  to  that 
time  I  was  holding  under  my  deed  as  tltie 
•  •  *  After  the  Sopreme  Court  decided 
my  deeds  void,  whldi  I  think  was  in  tbe 
early  part  of  1008;  after  that  decision  I  only- 
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cJalniad  it  as  color  of  title,  I  also  dalmed  tm- 
<ler  m  tax  deed  eiJectment  judgment^  and  ad- 
verse pOBSCMion.  The  ezecotion  under  which 
I  pnndiased  was  m7  brother's,  and  Z  was  his 
coonael  In  tiw  case  I  did  pay  mon^  t<a  the 
land  oOier  than  the  ooat  I  gave  him  credit 
fbr  ft  It  was  credited  on  tibe  execution,  and 
I  gsTe  him  credit  for  it  too.  I  said  that 
Johnson  neror  Interfered  with  me  In  con- 
troUli^  the  land&  I  was  renting  them  ont, 
paying  taxes  tm  Ihem,  keying  trespassers  off 
thcfUt  and  seUlng  a  part  of  them.  •  •  *  " 
J.  IB.  GallcT  for  the  plaintiff  testified:  "I 
know  the  land  In  section  84,  township  6  N., 
range:  13  W.,  near  Chlplsir  called  the  Unbm 
place;  have  known  it  for  18  or  19  years.  I 
have  bad  occasion  to  notice  It  during-  the 
last  10  years.  Daring  the  last  four  or  flre 
years  it  has  not  been  cnltlTated  at  all.  Prior 
to  that  time  it  was  partially  culdvated.  It 
has  not  been  oontbraonsly  occai^ed  all  that 
tSma.  There  hare  been  times  when  It  was 
left  vacant,  not  occupied  before  Jnn^  1906. 
From  1808  to  1906,  posslUy  half  the  time,  it 
was  not  occopled.  It  was  not  cnltlTated  er- 
ery  year,  I  don't  think,  A  man  by.  the  name 
of  WUkerson  cnltlvated  It  two  years.  That 
was  abont  all  of  the  cnltlTallon  it  had.  I 
think  Unlxm  left  thore  abont  Jnne  or  Aognst 
1806  or  1899,  somewhere  along  there.  The 
Pnrsdy  place  in  2Q-S-18  I  hare  known  it 
for  the  same  space  of  time.  It  has  not  bem 
occupied  continuously  by  any  one  b^ore  June, 
1906L  Tbere  was  no  cnltlvation  of  these  at 
all.  It  has  not  been  occupied  more  than  a 
year,  if  that  long.  It  has  been  vacant  for 
10  years,  no  one  in  possession.  The  land  in 
24-5-13  lies  In  Alll^tor  GreSk  mostly,  and 
not  occupied  by  any  one  for  Uie  last  iea 
years.  I  mean  the  east  half  of  24-6-13.  The 
S.  E.  U  of  S.  W.  section  30.  Is  practically 
all  swamp,  except  10  or  IS  acres,  and  has 
never  beat  occupied.  It  Is  round  tlmhered. 
I  know  lot  2t  Uock  1,  in  the  Hagerman  ad- 
dltlim  to  tbe  town  of  Ohipley.  It  Is  vacant, 
not  inclosed  or  cultivate  Years  ago  it  was; 
no  house  on  it;  never  was.  I  have  passed 
the  Unton  place  mice  or  twice  a  weOk  look- 
ing after  D^e's  Johnson's  and  different  par- 
ties lands.  I  could  not  toil  you  what  date 
the  place  was  vacant.  It  has  been  meant  for 
the  last  10  years.  •  *  •  i  would  drive 
by  there,  and  nobody  was  there.  Is  how  I 
know  it  was  vacant  There  was  a  part  of  the 
time  before  0ie  fence  was  burned  that  it  was 
not  cultivated.  *  *  *  I  was  all  the  time 
St  Cblpley,  ezc^t  a  few  months,  and  I  soy 
the  Unton  and  Murphy  places  were  not  oc- 
cupied ^alf  the  time;  and  nobody  at  all  oc- 
cupied the  Hnrphy  place,  never  heard  of  any- 
body occupying  It  these  10  years.  The  rea- 
son I  know  it  I  looked  aOee  the  property  of 
Hr.  Juibaaaa.  I  have  been  his  agent  and  was 
Us  agent  at  that  time.  I  didn*t  know  that 
D.  Ii.  McKlnnon  dalned  to  own  it  Dont 
know  anything  about  It  •   *  • " 

It  was  admitted  that  the  ancestor  of  the 
plalntUEi  bdow  "was  seised  of  said  lands, 


m 

and  that  tllQe  and  possession  tiioeof  wc[re  in 
him  at  the  time  of  his  death."  As  the  de- 
cree against  the  h^rs  of  tbe  decedent  was 
reversed,  snd  the  sale  to  the  defendant  below 
was  dedared  to  be  void,  tbe  title  remains  in 
the  heirs  of  the  decedent  and  the  rlgbt  to 
possession  followed  tbe  title  until  another  ac- 
qnlres  tiUe  by  adverse  possession  or  other- 
wise The  admission  of  the  administrator 
that  he  had  not  been  In  possestfUm  of  the 
lands  for  about  10  years  does  not  affect  the 
rli^ts  of  the  other  plaintiffs,  and  does  not 
show  continnona  adverse  possession  by  the 
deCsodant 

The  defendant  D.  Ik  If cKlnnon  under  tiie 
plea  of  not  guilty  undortook  to  proTO  title 
by  adverse  possesBiat  under  color  of  titie  for 
the  statutory  period  of  sevm  years.  Where 
a  titie  ixy  adverse  possession  tmdw  eol<ff  of 
titie  Is  assOTted,  the  statute  requires  **a  con- 
tinued occupation  and  poesesslon  of  the  prem- 
ises'* ''undOT  tiie  daim  of  titie  ezdnsive  ot 
any  other  tlgbff*  "for  seven  years";  and  pro- 
vides that  "land  shsll  be  deemed  to  have  been 
possessed  and  occuided  •*•(!)  where 
it  has  been  usually  cultivated  or  Improved; 
(2)  where  it  has  been  iirotected  tuf  a  substan- 
tial Indosnre;  (S)  whwe  (although  not  m- 
closed)  It  has  been  used  for  the  supply  of  fud. 
or  of  fencing  timber  for  the  purpose  of  hus- 
bandly, or  for  fte  wdlnary  use  of  the  oc- 
cupant; or  (4)  where  a  known  lot  or  single 
farm  has  been  partly  Improved,  the  portion 
of  such  fana  or  lot  which  may  have  been  left 
not  deared  or  not  oudosed  according  to  the 
usual  course  and  custom  of  the  adjoinlnK 
country,  shall  be  deemed  to  have  been  occu- 
pied for  the  same  length  of  time  as  tbe  part 
Improved  or  cultivated." 

There  is  no  such  proof  of  possession  and 
occapation  of  any  of  the  lamds  by  the  def»d- 
ant  for  sevoi  years  as  to  indicate  that  tiie 
Jury  erred  In  finding  for  the  plalntUEs.  The 
defendant  does  not  ^ve  any  data  from  whldi 
It  can  be  inferred  that  he  "possessed  and  oc- 
cupied" any  of  tbe  land  in  any  of  the  ways 
contemplated  by  the  stntute,  or  in  any  way 
to  show  an  actual,  continuous  posBeoskm  ot 
occupancy  of  any  of  the  lands  so  as  to  give 
a  titie  independent  of  the  several  methods  of 
possession  and  occupancy  expressly  permitted 
by  the  statute 

The  action  was  begun  June  21,  1906,  and 
tbe  trial  here  nrvlewed  was  had  June  19. 
1909.  The  defendant  testified  tlmt  be  "had 
been  holding  the  lands  fOr  more  than  sevw 
years  consecutively";  but  the  facts  testified 
to  do  not  show  the  "bedding"  to  have  been 
any  of  the  acts  expressly  allowed  by  the  alnt- 
ute  to  be  deemed  a  sufficient  "powcosicm  <tf 
the  premises."  Assuming  that  when  the  de- 
fendant went  upon  tiie  lands  known  as  the 
Murphy  i^ce  and  Iwsed  It  '^rtthln  two 
months"  after  Febmory  9, 1898,  he  then 
tered  into  possession  of  the  premises  withtaf 
the  meaning  of  the  statute  the  defendant 
does  not  show  with  any  d^ee  ct  certainty 
that  he  continued  to  so  poeseas  and  oocxxpj 
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the  lands  tm  the  fan  pwlbd  d  term  yean 
In  any  of  the  waya  Indicated  1^  atatate 
as  being  a  rafflclent  poeseeaion  and  occupa- 
tion. It  la  not  Bhown  that  the  lauda  were 
"naniaiy  cultivated  or  Imtvored,"  or  that  tStey 
were  *^rotected  by  a  aabatantlal  indoaare," 
m  that  they  were  used  for  the  supply  at  fuel 
or  fencing  timber,  eta^.or  that  It  waa  a  sin- 
gle farm  partly  ImproTed;  the  remainder  of 
It  b^g  **lett  not  cleared  or  not  IncLoeed  ac- 
cording to  the  oanal  coarse  and  cnatom  of  the 
adjoining  coontry."  Ind^>endent]y  of  atatn- 
tory  m^oda  of  possesslrai,  it  la  not  shown 
that  the  defendant  waa  in  actnal,  adverae, 
cfmtinaed  poaaeaaion  of  the  land  for  the  pe- 
riod of  seroi  yeara. 

The  same  may  be  said  of  the  lands  known 
as  the  Linton  place,  except  that  the  asserted 
poesesalon  began  Muring  the  term  of  court" 
after  June  ^  1809.  and  this  action  waa  in- 
stltated  June  21,  1906.  Aa  the  only  acta  of 
poaaeaaion  ahown  of  Oie  wild  tanda  and  the 
town  lota  were  that  the  defendant  rode  and 
walked  over  them  in  lo<Aii«  after  them  and 
paid  taxes  on  them,  the  conrt  did  not  err  in 
directing  a  verdict  for  the  plaintiffs  aa  to 
them.  Etach  acts  of  poaaeaaion  may  be  anffi- 
elent  under  a  1^1  title,  bnt  they  are  Inade- 
quate to  show  the  acqulaitton  of  title  by  ad- 
verse poaseaslcm.  Giving  every  possible  pro- 
bative force  to  the  evidence  In  favor  of  the 
defendant  doea  not  show  for  htm  the  acquisi- 
tion of  title  by  adverse  possession  under  color 
of  title  In  any  of  the  ways  permitted  by  the 
statute.  Tbia  conclusion  having  been  reach- 
ed, it  la  not  necessary  to  consider  other  con- 
tentlona  made  here;  there  being  evidence  in 
support  of  the  flnding  aa  to  meane  iHroflta. 

Tbe  Judgment  la  affirmed. 

SHACKLBrOBD  and  GOCERBLL,  33., 
concur. 

TA.TLOB,  HOCEEB  and  PAREHILU  33., 
concur  tn  the  opinion. 


6ERUAN-AMERTCAN  titTMBER  CO.  et  al. 

T.  BARBBE. 
(Supreme  Court  o(  Blorida.    April  C,  1910. 
Behearhiff  Denied  Hay  18.  1910.) 

(ByUahut  l»  the  Court.) 
1.  Taxation  (S  458*)— AasESSiiBnT— Diacax- 

TioN  or  AssEaaoB. 

The  law  contemplates  that  a  wide  discre- 
tion be  accorded  to  the  tax  assessor  in  tbe  valn- 
ation  of  property  for  the  purposes  of  taxation. 
In  tbe  abseoce  of  a  clear  and  positive  sbowina 
nt  fraud  or  of  an  Illegal  act  or  of  an  abase  of 
dlBcietTon  rendering  an  assessment  anthorized  by 
lav  so  arbitrary  and  diBcriminating  as  to 
amount  to  a  fraud  upon  a  taxpayer  or  to  a 
denial  of  tbe  equal  protection  of  tbe  laws,  the 
eoDFts  will  not  In  general  control  the  discretion 
of  the  tax  assessor  In  making  valaatlons  for 
taxing  purposes.  The  burdens  of  taxation  can- 
not     made  exactly  equal. 

lEd.  Note. — For  other  casea,  see  Taxation, 
C^t.  Dig.  I  815;  Dec.  Dig.  |  4r!9.*] 


(Fla. 

Z  TAXAnON  (I  848*)  — ASttaSKKHT— Yaijd- 

rrr. 

The  mere  fact  that  where  timber  lands 
in  a  county  are  generally  assessed  |it  (2  per  acre 
when  tibere  are  no  timber  leases  thereon,  and 
where  there  are  sncb  timber  leases  the  lands 
are  generally  assessed  at  $1.50  per  acre  and 
the  timlKr  leases  ttaereon  are  separately  assess- 
ed at  $1  per  acre,  does  not  render  a  particular 
assessment  of  the  land  Invalid,  where  no  actual 
fraud  is  shown,  and  it  appears  that  the  assess- 
ment was  made  by  the  tax  assessor  upon  what 
he  considered  the  value  of  the  lands,  and  not 
upon  an  arbitrary  valuation,  and  there  is  cor- 
roborating testimony  as  to  the  value  ot  the  land, 
and  that  tbe  lands  may  be  ^iha|iced  In  value 
by  tbe  timber  leases. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  584-589;  Dec  Dig.  !  848.*! 

In  Banc.  Appeal  from  Circuit  Court;  Cal- 
houn County;  J.  £L  Wolfe^  Judge, 

BUI  by  J.  R.  Saunders  and  B.  P.  Jones 
agalnat  li.  U.  Barbee.  Prosecuted  on  com- 
plalnant'a  death  by  the  German- American 
Lumber  Company  and  others,  their  auccessors 
in  title.  Judgm^t  of  dismissal*  and  com- 
plainants appeaL  Affirmed. 

Blount  ft  Blonnt  ft  Garter,  for  appellants, 
lilddon  ft  Garter,  for  appellee. 

WHITFIELD,  G.  J.  The  bOl  of  ccani^aint 
in  this  cause  allesea,  in  brief:  That  uuder 
contracts  with  B.  P.  Janea  and  J.  B.  Saui^ 
ders,  the  owners  of  described  lands  in  Cal- 
houn county,  the  appeUant  corporation  *tiaa 
certain  righte  In  and  the  ownership  of  th% 
timber  upon  said  lands,  and,  as  a  part  of  the 
obligation  assomed  by  the  said  cimtracta, 
agreed  *  •  •  to  pay  all  the  taxes  legally 
due  upon  said  lands  during  tbe  period  moi- 
tloned  in  said  contracts."  That  aald  landa 
for  the  year  1907  '*wero  aaaened  and  Talned 
aeparately  and  independently  from  the  tim- 
ber thereon,  and  said  timber  was  likewise  for 
said  year  Mseased  to  the  German-American 
Lumber  Company  and  valued  separately  and 
indepoidently  from  said  landa  at  the  uni- 
form valuation  of  fl  per  acre.  That  the 
lands  are  assessed  at  $1.60  pa  acre,  except 
a  smalt  portion  which  la  assessed  at  $2  per 
acre.  That  the  taxes  on  the  timber  have  been 
paid,  and  the  taxes  on  the  land  have  been 
paid,  except  $771.81,  which  complainant  al- 
legea  la  exceaslve  and  ill^ial,  in  tliat,  "In 
making  the  assessmenta  and  valuati(nis  for 
taxes  In  said  county  for  said  year,  the  a»> 
sessor  adopted  an  arbitrary  plan  or  rule, 
wherein  timbered  lands  when  assessed  to  the 
owner,  and  where  no  leases  of  tbe  timber  or 
rights  to  tlmbw  or  turpentine  privileges  ex- 
isted in  another,  ahould  be  aaaesaed  at  a  uni- 
form valuation  of  $2  p^  acre  without  regard 
to  the  real  value,  but  when  such  timber  rights 
or  leaaea  or  timber  privllegee  existed  In  an- 
other such  landa  shotdd  be  asseaaed  uniform- 
ly at  $1.50  per  acre,  and  the  timbw  ri^ta 
or  leases  or  timber  privll^es  should  be  as- 
seaaed at  a  Quiform  valuation  of  $1  per  acre 
without  regard  to  the  real  value  In  either 
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ease.  That,  In  pursuance  of  such  an  arbi- 
trary plan  or  role,  practically  all  assessments 
of  timbered  lands  and  timber  and  turp«]tlne 
rights  and  leases  upon  timbered  lands  were 
assessed  for  said  year  and  In  said  count?  in 
the  manner  stated  above,  In  consequence 
whereof  most  of  the  lands  of  your  orators 
Jones  and  Saunders  were  assessed  for  said 
year  at  a  uniform  valuation  of  $1.50  per  acre, 
amounting  to  5C.296.53  acres,  while  the  re- 
mainder amounting  to  9,770.92  acres  were 
assessed  at  a  uniform  valantlou  of  $2  per 
acre,  and  timber  rights  or  leasee  on  all  of 
the  said  lands  at  a  uniform  valnation  of  $1 
per  acre ;  the  lands  being  assessed  separately 
from  the  leases  as  aforesaid,  and  In  the  man- 
ner before  stated.  That  In  pursuance  of  such 
arbitrary  plan  or  method  of  assessment  all 
other  timbered  lands  in  said  county  upon 
which  no  timber  rights  existed  in  another, 
and  which  lands  were  assessed  to  the  owners, 
were  assessed  at  a  nnlform  valuation  of  $2 
per  acre  without  regard  to  the  real  value,  ex- 
cept that  In  a  few  Instances  they  were  as- 
sessed at  I1.G0  per  acre,  and  in  one  case  a 
large  body  of  land  belonging  to  the  Brown 
Timber  Company  was  for  a  most  part  as- 
sessed at  f  .75  per  acre,  and  none  at  a  valua- 
tion exceeding  fL50  per  acre  for  said  year. 
That  the  timbered  lands  and  the  timber  there> 
on  upon  which  no  timber  rights  or  leases  ex- 
isted In  persons  other  than  the  owners,  and 
whIcA  were  assessed  to  the  owners  at  $2  per 
acre,  were  as  valuable  and  tbelr  cash  market 
value  was  as  great  as  were  the  timbered 
lands  and  timber  rl^ts  thereon  of  the  said 
JoDes  &  Saunders  and  others,  which  lands 
without  the  timber  were  assessed  at  $1.50 
and  $2  per  acre  In  addition  to  the  assess- 
ment of  ¥1  per  acre,  made  for  and  on  account 
of  the  timber  and  turpentine  rights  thereon 
which  are  assessed  to  persons  other  than  the 
owners  and  i>eid  upon  as  timber  assessments. 
By  reason  of  said  assessment  having  been 
made  in  pursuance  of  the  arbitrary- rule  or 
plan  aforesaid,  your  orators  and  the  lands 
before  mentioned  have  been  discriminated 
against  In  the  making  of  assessment  to  the' 
extent  aforesaid,  amounting  In  aggregate,  at 
the  rate  of  taxation  imposed  upon  the  proper- 
ty in  said  county  for  said  year  for  state  and 
county  purposes,  to  the  sum  before  mention- 
ed. That  the  assessments  were  made  In  pur^ 
soance  of  the  plan  aforesaid  witbout  re- 
gard to  the  true  value  of  the  lands  or  tim- 
ber rights  or  any  of  thCTi,  but  exclusively  up- 
on the  fact  whether  the  timber  and  the  lands 
were  assessed  In  one  assessment  to  the  own- 
ers, or  s^nratdy,  the  lands  to  the  owners, 
and  the  timber  rights  to  otber  persons  than 
the  owners  of  the  lands.  The  said  assess- 
ments constltnte  apparent  liens  upon  said 
lands,  and  said  assessments  and  ilena  and 
the  threatened  advertisement  and  sale  of  the 
said  lands  by  the  defraidant  cast  a  cloud  over 
the  tlfle  tbereta  That  your  orators  are  wlll- 
ii^  and  hereto  otter  to  pay  all  the  taxes  as> 
MMcd  for  said  year  on  uld  lands  whldi  your 


honw  may  find  to  be  1^1  and  eqnltable." 
That  the  defendant,  Barbee,  is  the  tax  col- 
lector of  Calhoun  oounty  and  threatens  to  and 
win  advertise  and  sell  said  lands  for  said 
Illegal  taxes.  That  complainant  tendered  the 
taxes  legally  due,  but  they  w»e  not  accepted. 
It  18  prayed  that  $77l.Sl  of  the  taxes  levied 
and  asaeraed  as  aforesaid  be  decreed  to  be 
Illegal,  inequitable,  and  unjust;  that  com- 
plainants are  not  legally  liable  fbr  the  same ; 
that  the  tax  collector  be  enjoined  from  col- 
lecting said  excessive  amount  of  taxes  and 
from  advwtising  and  selling  the  lands  for 
said  excessive  taxes ;  and  for  general  relief. 
J.  R.  Saunders  and  B.  P.  Jones,  who  were 
parties  complainant  to  the  original  bill,  hav- 
ing died,  the  suit  was  revived  In  the  names 
of  their  respective  successors  in  title.  The 
defendant  tax  collector  by  answer  denied 
"that  In  pursuance  of  any  arbitrary  plan  or 
method  of  assessment  all  other  timbered 
lands  In  said  coun^  upon  which  no  timber 
rights  existed  in  another,  and  which  lands 
were  assessed  to  the  owner,  were  assessed  at 
a  uniform  valuation  of  $1  without  regard  to 
the  real  value" ;  denies  an  arbitrary  assess- 
ment and  discrimination  against  complain- 
ants In  the  assessments  made ;  denies  an  ex- 
cessive valnation  as  alleged ;  and  avers  that 
the  lands  referred  to  are  more  valuable  than 
any  other  large  bodies  and  were  assessed  at 
the  true  value.  A  replication  was  filed  and 
testimony  was  tat:en.  The  court  on  final 
hearing  dismissed  the  blD  of  compialnt,  and 
the  complainants  appealed. 

The  question  to  be  determined  Is  whether 
the  assessment  of  the  lands  referred  to  is 
Illegal  because  the  valuation  is  arbitrary  and 
excessive.  The  statutes  contain  provisions 
that  the  tax  asseawr  shall  ascertain  by  iter- 
Bonal  inspection,  "when  not  already  sufficient- 
ly acquainted  therewith,  the  value  of  the 
lands  and  assess  tbem  at  their  full  cash  val- 
ue. *  *  *  In  case  any  land  shall  be  tim- 
bered, and  the  timber  or  the  right  to  turpen- 
tine same  shall  belong  to  a  person  other  than 
the  owner  of  the  land,  the  assessor  shall  as- 
sess the  value  of  the  land  Independent  and 
distinct  from  the  value  of  the  timber  and 
the  turpentine  privileges  and  shall  assess  the 
value  of  such  timber  and  of  such  turpentine 
[Hivll^es  se[»rate  and  distinct  from  the  said 
land  and  from  each  other,  assessing  the  val* 
ne  of  the  land  and  of  the  timber  and  of  the 
turpentine  prirllegea  to  the  owners  respect- 
ively thereof ;  and  that  "the  board  of  coun- 
ty commissioners  shall  have  full  power  to 
equalize  the  assessment  of  the  real  estate 
•  •  *  and  for  tliat  purpose  may  raise  or 
lower  the  value  fixed  by  the  •••  as- 
sessor •  *  •  on  any  particular  piece  of 
real  estate."  Specific  and  definite  provisions 
are  made  for  hearings  by  the  county  commis- 
sioners of  complaints  as  to  the  valuation  of 
property  as  assessed.  Sections  20,  23,  and 
24,  c  5596,  and  section  1,  c.  57^,  Acts  1907; 
secUons  622,  525.  626»  Gen.  St  1008. 

Thwe  la  no  auction  or  proof  that  coor 
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plaint  was  made  to  fbe  county  commlBslon- 
ers  of  the  alleged  ezcesBlre  valaaticm  of  the 
laDds.  as  should  have  been  done  by  the  com- 
plainant if  the  legally  of  the  assessment  la 
to  be  attacked  on  the  ground  that  the  valna- 
tlon  Is  discriminatory  and  excesstre;  On  the 
contrary,  there  Is  evidence  that  no  sadi  conk- 
plaint  was  made  to  tbe  county  commissi  on- 
ers. The  tax  assessor  was  examined  as  a 
■witness,  and  denied  that  without  regard  to 
the  real  valnes  he  adopted  an  arbitrary  rule 
or  plan  or  a  onlform  raluaUon  in  assessing 
lands  and  the  timber  rights  thereon  as  al- 
leged, and  testifled  that  he  made  the  assess- 
ment here  assailed  upon  what  he  "considered 
the  value  of  the  lands."  He  considered  the 
property  mentioned  "the  best  body  of  timber 
In  the  county,  the  best  body  of  land  in  the 
coanty."  A  member  of  the  board  of  county 
commlssloaers  testifled  that  the  assessment 
for  1007  was  approved  by  the  county  commis- 
sioners ;  that  the  assessment  of  the  tlmbw 
lease  was  separate  and  distinct  from  the 
land ;  that  land  worth  $2  per  acre  Is  not  nec- 
essarily assessed  at  $1  per  acre  when  the 
timber  leaae  on  the  land  Is  assessed  at  $1  per 
acre,  "for  the  reason  that  land  might  be  en- 
hanced in  value  In  the  op^ation  of  that 
lease.  The  fact  that  the  lease  deleted  the 
timber  might  make  It  more  valuable  for  oth- 
er purposes,  •  •  *  for  farming  porpoa- 
ee."  Referring  to  this  land,  the  witness  said 
he  considered  "It  the  beet  tract  In  the  coun- 
ty." There  was  testimony  that  timber  lands 
generally  In  the  county  were  assessed  at  $2 
'per  acre  where  there  were  no  timber  leases 
on  It,  and  that  the  timber  leases  are  assess- 
ed at  $1  per  acre ;  but  It  is  not  shown  that 
the  land  Involved  here  was  not  worth  the  val- 
uation at  which  It  was  assessed  for  taxation. 
A  witness  for  the  complainant  testifled  that 
the  lands  "might  possibly  be  worth  $3.50  per 
acre" ;  that  some  of  it  had  "been  selling  for 
H  and  $5."  There  Is  clear  and  positive  tes- 
timony In  su[^)ort  of  the  answer  of  the  de- 
fendant tax  collector,  and  the  evidence  Is 
sufficient  to  sustain  the  decree  in  favor  of 
the  defendant.  The  law  contemplates  that  a 
wide  discretion  be  accorded  to  the  tax  as- 
sessor in  the  valuation  of  prc^rty  for  the 
purposes  of  taxation.  In  the  absence  of  a 
clear  and  positive  showing  of  fraud  or  of  an  Il- 
legal act  or  of  an  abuse  of  discretion  rendering 
an  assessment  authorized  by  law  so  arbitrary 
and  discriminating  as  to  amount  to  a  fraud 
upon  a  taxpayer  or  to  a  dmlal  of  the  equal 
protection  of  the  laws,  the  courts  will  not  in 
general  control  the  discretion  of  the  tax  as- 
sessor in  making  valuations  for  taxing  pur- 
poses. The  burdens  of  taxation  cannot  be 
made  exactly  equal.  See  2  Cooley  on  Taxa- 
tion, 1440  et  seq. ;  King  v.  Gwynn.  14  Pla. 
82.  No  actual  fraud  is  alleged  in  this  case, 
and  the  acts  alleged,  even  If  fully  sustained 
by  proofs,  are  not  In  effect  a  fraud  upon  the 
complainants;  and.  in  view  of  the  entire  ev- 


idence, no  such  abuse  of  discretion  In  flie  tax 
assessor  is  shown  as  to  render  Illegal  tba  as- 
sessment  complained  at 

In  the  case  of  Logan  t.  Washington  Oonn- 
tj,  29  Pa.  878,  the  court  b^d  that  the  value 
of  the  land  was  not  enhanced  by  the  separa- 
tion of  the  interests  in  the  land  and  In  the 
coal  In  It  Here  there  is  testimony  that  the 
s^)aratlon  of  the  Interests  in  the  land  and 
the  timber  thereon  might  fl*Fhf"Cf»  the  nine 
ot  the  land. 

The  decree  Is  ai&rmed.  All  concur. 


PENSACOLA  BANK  ft  TBUST  00.  T.  NA- 
TIONAL BANK  or  ST.  PETSatSBUHG. 

(Soimms  Court  of  Florida,  Division  B.  April 
2,  1910.  Behearing  Denied  Hay  4.  1910.) 

(ayttabua  ijf  the  Court.) 

1.  Banks  and  Bankino  (|  109*>— Right  or 
Thibd  Pxsson  to  Deai.  with  Oashikb. 

A  bank  dealinj;  with  the  cashier  of  another 
bank,  who  Is  permitted  by  the  directors  to  hav« 
complete  control  of  its  business  relations  with 
other  banks,  has  a  right  to  trust  in  the  Intecritr 
of  the  cadiler  of  the  latter,  and  transact  busi- 
ness with  him  accordinfiy,  where  there  Is  noth- 
ing in  the  known  state  of  affairs  of  the  latter 
h&nk,  or  of  the  cashier's  relation  to  It,  to 'excite 
suspicion  that  he  Is  using  his  position  to  the 
prejadioe  of  his  bank. 

[Ed.  Not«^E\»T  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  1 260;  Dec.  Dig.  S  109:*] 

2.  Banks  and  Bankinq  (f  109*)— Riaar  or 
Thibd  Pbbson  to  Deal  with  Cashike. 

8.  was  the  cashier  of  a  bank  in  the  city  ot 
P.,  and  was  permitted  by  the  directors  to  have 
complete  control  over  the  dealings  of  his  bank 
with  other  banks  and  of  its  mail.  In  February, 
1907,  he,  in  behalf  of  bis  bank,  entered  into 
business  relations  with  a  bank  at  St.  P^  by 
which  bis  bank  was  to  keep  a  balance  of  $5,000 
with  the  bank  of  St.  P.,  and  the  latter  would  re- 
ceive certain  collections  for  the  former  bank 
and  credit  the  same  to  bank  at  P.  A  business 
of  several  thousand  dollars  a  month  was  thus 
carried  on  between  the  two  banks,  inclnding  the 
discounting  of  a  note  by  one  of  the  stocknold- 
eiB  of  the  P.  bank,  which  was  finally  diar^ed 
up  to  the  P.  bank  at  the  request  of  S.  On  the 
26th  of  July,  1007,  S.  wrote  the  cashier  of  the 
St  P.  bank  IndosmK  his  own  note  for  $5,000. 
accompanied  by  good  collateral,  and  requested 
that  his  note  t>e  discounted  and  theproceeds 

S laced  to  the  credit  of  the  P.  bank.  This  was 
one,  and  on  Septembec  11,  1907,  at  the  request 
of  S.,  this  note  was  charged  up  to  the  P.  bank 
and  the  collateral  returned  to  it.  Regular 
monthly  statements  showing  these  and  all  other 
transactions  were  sent  by  the  St.  P.  bank  to 
the  P.  bank,  and  no  objection  to  the  charging  ot 
S.*8  note  to  the  P.  bank  was  made  until  uie  lat- 
ter part  of  November,  1907.  In  a  suit  by  the 
P.  bank  against  the  St.  P.  bank  to  recover  tho 
amount  of  the  $5X)00  note  ot  S.  which  was 
charged  up  to  the  P.  bank.  It  Is  Md  that  under 
this  statement  of  facts  the  P.  bank  Is  not  enti- 
tled to  recover. 

[Ed.  Note.— -For  other  cases,  see  Banks  aol 
Banking,  Cent.  Dig.  |  280;  Dee.  Dig.  |  109.*] 

Error  to  Circuit  Court,  HUlriKffiiniaSi  Gonn- 
ly;  J.  B.  Wall,  Judge. 

Action  by  the  Pensacola  Bank  &  Tmst 
Company  against  the  National  Bank  of  St. 
Petersburg.    There  was  a  directed  verdict 


•VoT  o^MT  CAMS  BM  ssms  toplo  snd  asctloa  NUMBER  In  Deo.  *  Am.  Digs.  U07  to  date,  *  Kepertor  In4e»s 

Digitized  by  Google 


FU.) 


PENSACOLA  BANK  *  TRUST  00.     NATIONAL  BANK. 


295 


for  defendant;  and  plaJntUT  brings  error.  Af- 
firmed. 

See,  also,  60  Soath.  411. 

Blonnt  &  Blount  &  Carter  and  F.  M.  Blm- 
onton.  for  plaintiff  In  error.  P.  O.  Knlgtat 
and  O.  OL  WUtaker,  for  dflfendant  In  error. 

HOOKJBB,  J.  The  Pensacola  Bank  A  Trust 
Company,  a  corporation  organized  nnder  the 
laws  of  Florida,  sued  the  National  Bank  of 
8t  Petersbni^  Fla.,  In  the  drcnlt  court  of 
HlUsborongh  counlr,  In  an  action  at  law,  In 
February,  1908.  The  declaration  contained 
counts  for  95,000,  money  rec^ved,  for  a  like 
sum  moneys  expended,  for  a  like  sum  work 
and  labor,  for  a  like  snm  moneys  dellrered 
and  wrongfully  paid  out  on  the  Indlvidnal 
note  of  G.  C.  Scudamore,  for  a  like  sum  of 
money  of  plaintiff  used  by  the  defendant,  for 
a  like  sum  of  money  found  to  be  doe  plain- 
tiff on  account  stated.  The  damages  dalmed 
are  $10,000.  A  bill  of  particolaTs  Is  attached 
to  the  detdaratlon.  The  defoidant  pleaded  It 
was  nerer  Indebted,  It  did  not  promise  as  al- 
lied, and  payment  The  case  was  tried  on 
these  pleas.  After  the  evidence  was  all  sub- 
mitted and  the  law  of  the  case  was  being 
considered  by  the  drcolt  Judge  on  sundry  In- 
structions which  were  presented  to  him  by 
tbe  parties,  the  Judge  announced  his  view  of 
the  case  to  the  effect  that  In  his  c^lnlon  the 
plaintiff  was  not  entiUed  to  recoTer.  He  then 
instructed  the  Jury  to  find  a  verdict  for  the 
defendant,  which  It  did,  and  a  Judgment  in 
favor  of  the  defraidant  was  then  entered. 
The  plaintiff  has  brought  the  case  here  on  a 
number  of  asslgnmrats  of  error.  We  have 
read  the  evidence  with  care^  and  with  our 
view  of  the  law  applicable  thereto  we  are  un- 
able to  see  that  the  circuit  Judge  erred. 

The  National  Bank  of  SL  Petersburg  was 
organized  as  a  national  bank  in  1905.  'Mr. 
T.  K.  Wilson  was  Its  cashier  t>efore  and  dur- 
ing the  time  when  the  transactions  occurred 
which  brought  about  the  litigation  In  this 
case.  The  Pensacola  Bank  &  Trust  Com- 
pany was  organized  as  a  state  bank  in  Jan- 
nary,  1907,  and  G.  G.  Scudamore  was  its 
cashier.  Scudamore  and  Wilson  came  to  this 
state  from  Kentucky,  were  acquainted,  and 
had  busluess  relations  ^th  each  other  before 
coming  to  this  state.  In  February,  1007, 
Scudamore,  the  cashier  of  the  Pensacola 
Bank,  wrote  to  Wilson,  tbe  cashier  of  the  St 
Petersburg  Bank,  offering  to  rater  into  busi- 
ness relations  on  the  part  of  his  bank  with 
the  latter  bank,  which  he  represented  would 
be  of  advantage  to  both  banks.  He  offered  on 
the  part  of  his  bank  to  ke^  an  average  bal- 
ance of  $5,000  with  the  Bt  Petersburg  Bank 
on  the  condition  that  tbe  latter  bank  should 
receive  certain  collections  for  the  former  and 
credit  the  same  to  the  Pensacola  Bank — in 
other  words,  In  the  phraseology  which  they 
use — to  clear  Its  collecting  items  at  par. 
These  terms  were  accepted,  and  an  account 
was  (q>ened  in  FcAimary,  1007,  by  tbe  Pen- 
sacola  Bank  with  the  St  Petersburg  Bank. 


It  seems  that  the  first  item  of  this  account 
was  a  note  of  $5,000  made  tqr  a  Mr.  Gordon, 
who  seems  to  have  been  a  stockholder  in  the 
Pensacola  Bank,  and  the  note  was  Intended 
to  raise  mone^  to  pay  for  bis  stock  in  the 
latter  bank.  Scudamore  wrote  Wilson  that 
he  was  anxious  to  Interest  Gordon  In  the 
bank,  and  that  later  on.  If  Gordon  wanted 
to  carry  the  note,  the  Pensacola  Bank  would 
take  it  from  the  St  Petersburg  Bank  and 
carry  it  The  note  was  renewed  with  the 
St  Petersburg  Bank,  and  on  August  20, 1907, 
at  the  request  of  Scudamore,  was  charged  to 
the  account  of  the  Pensacola  Bank.  No  ob- 
jection appears  to  have  t>een  made  to  this  ac- 
tion by  the  Pensacola  Bank,  though  a  state- 
ment was  sent  It  showing  the  transaction. 
The  business  thus  b^un  between  the  two 
banks  continued  from  February,  1907,  until 
some  time  in  November,  1907.  The  accounts 
filed  show  that  it  amounted  to  several  thou- 
sand dollars  each  month.  The  St  Petersburg 
Bank  seems  to  have  paid  most  of  Its  indebt- 
edness to  the  Pensacola  Bank  In  New  York 
Exchange  at  the  request  of  tbe  latter.  On 
the  20th  of  July,  1907,  WUson  wrote,  inclos- 
ing his  own  individual  note  for  $5,000,  to  the 
St  Petersburg  Bank,  and  requested  the  lat- 
ter to  discount  the  note  and  place  the  pro- 
ceeds to  the  credit  of  the  Pensacola  Bank. 
This  note  was  accompanied  by  collateral  se- 
curity in  the  form  of  a  note  for  $6,000  exe- 
cuted to  Scudamore  personally  by  parties 
who  are  represented  as  perfectly  good  for  tbe 
amount  The  note  was  discounted  by  the  St. 
Petersburg  Bank  on  the  29th  of  July,  1907, 
as  requested  by  Scudamore,  and  the  proceeds, 
$4,970,  was  placed  to  tbe  credit  of  the  Pensa- 
cola iBank.  On  S^tember  11, 1907,  at  Scuda- 
more'B  request,  this  note  was  charged  to  the 
account  of  tbe  Pensacola  Bank  and  the  col- 
lateral security  returned  with  the  note.  A 
monthly  statement  showing  this  transaction 
was  sent  to  tbe  Pensacola  Bank  containing 
this  request:  "If  your  account  Is  incorrect 
notify  at  once."  And  no  objection  was  made 
to  It  until  the  27th  of  November,  1907,  when 
Mr.  Bass,  the  president  of  tbe  Pensacola 
Bank,  wrote  to  Mr.  Wilson,  tbe  cashier  of 
the  St  Petersburg  Bank,  stating  that  the 
latter  had  no  right  to  charge  the  note  of 
Scudamore  for  $5,000  to  tbe  Pensacola  Bank, 
and  demanding  that  tbe  amount  be  sent  to 
tbe  latter  by  return  mall.  On  the  80th  of 
November,  1907,  Cashier  Wilson  answered 
this  letter  and  stated  that  the  understanding 
was  when  the  loan  was  made  it  would  at  ma- 
turity be  charged  to  the  Pensacola  Bank ; 
that  he  simply  carried  out  Instructions ;  and 
that  so  far  as  the  Bt  Petersburg  Bank  was 
concerned  the  matter  was  closed.  Up  to  this 
time  all  of  the  business  correspondence  on 
the  part  of  the  Pensacola  Bank  with  tbe  St 
Petersburg  Bank,  and  all  the  financial  ar- 
rangements between  them,  were  conducted  by 
Scudamore  exclusively.  After  this  time  a 
good  deal  of  correspondence  took,  place  be- 
tween tine  two  banks  in  recsTd  to  Spidi 
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amore  note;  tbe  8t  Petersbm^  Bank  main- 
taining that  It  was  fully  authorized  to  do 
what  It  had  done.  About  this  time  the  finan- 
cial panic  of  1907  was  becoming  acut^  and 
the  iMBicers  of  the  Poisacfda  Bank  seem  to 
have  b^nn  to  btke  some  Interest  In  the  af- 
fairs of  the  1)ank.  An  inrestlgatlon  was 
made,  and  It  was  found  that  Scudamore  had 
ai^opriated  over  $70,000  of  the  money  of 
the  bank.  It  was  discovered  that  on  the  26th 
of  June,  1907,  he  bad  appropriated  $2,500  of 
the  Pensacola  Bank's  cash  and  had  charged 
the  same  to  the  St.  Petersburg  Bank,  and  left 
the  books  in  such  shape  that  the  matter  coidd 
not  be  traced  any  further.  On  July  27,  1907, 
Scudamore  ctiarged  the  St.  Fetersbu^  Bank 
on  the  bo<^  of  the  Pensacola  Bank  with  $2,- 
fiOO  and  credited  himself  on  his  Individual 
account  with  that  amount.  There  is  no  evi- 
dence to  show  that  the  St  Petersbni^  Bank 
had  any  knowledge  of  these  transactions,  and 
no  evidence  that  any  one  of  the  directors  or 
officers  of  the  Pensacola  Bank  knew  ot  them 
until  some  time  in  the  latter  part  of  Novem- 
ber, 1907,  or  even  later,  when  the  books  of 
the  latter  were  examined  hy  an  auditing  com- 
pany. 

Mr.  Wentworth  testified  that  he  was  a  di- 
rector of  the  Pensacola  Bank  from  the  open- 
ing of  the  bank  until  about  Ist  of  January, 
1908;  that  his  bank  did  not  have  a  finance 
committee  whose  duty  It  was  to  reconcile 
statements  of  accounts  between  his  and  other 
banks  doli^  bnsfness  with  It;  that  Scuda- 
more generally  attended  to  this ;  that  he  does 
not  know  who  received  tbe  various  state- 
ments sent  to  the  P^isacola  Bank  by  other 
banks;  that  be  was  not  present  when  the 
mail  came  In,  did  not  examine  these  state- 
ments until  after  this  trouble  arose  abont  the 
S4th  of  November,  when  "we  commenced  to 
examine  them,"  and  found  that  tbe  St  Pe- 
tersburg Bank  had  charged  tbe  Scudamore 
note  of  $5,000  to  tbe  Pensscola  Bank. 

Miss  Waggenhelm  testified  that  she  occu- 
pied the  position  of  stenographer  for  the 
Pensacola  Bank  &  Trust  Compaoy  from  the 
time  it  was  organized;  that  Scudamore  bad 
cbaige  of  the  opening  of  the  mall  In  that  in- 
stitution; that  she  never  saw  any  one  else 
connected  with  the  bank  open  its  mail  dur- 
ing the  time  she  had  been  tbere;  that  the 
mail  was  brought  to  blm  by  tbe  porter,  and 
he  opened  and  distributed  it 

Mr.  P.  A.  Wood,  the  president  of  the  St 
Petersburg  Bank,  testified  that  be  attended 
closely  to  the  affairs  of  hla  own  bank;  that 
Scudamore  was  the  only  officer  of  tbe  Pen- 
sacola Bank  with  whom  they  ever  did  any 
business ;  that  he  had  his  signature  and  did . 
not  have  that  of  any  other  officer  of  the 
bank;  that,  if  his  bank  had  not  discounted 
the  $5,000  note  of  Scudamore  and  placed  tbe 
proceeds  to  tbe  credit  of  the  Pensacola  Bank, 
tbe  latter's  account  with  bis  bank  would  have 
been  overdrawn  for  tbe  month  of  July;  that 
he  had  no  suspicion  that  Scudamore  was 
dlflhonett;  that.  If  he  had  known  for  a  mo- 


ment the  Pensacola  Bank  &  Trust  Company 
would  repudiate  Scudamore's  Instructiomi 
abont  charging  bis  note  to  tbe  Pensacola 
Bank,  be  would  have  proceeded  to  collect  it 
on  the  collateral,  which  was  good;  that  he 
did  not  think  for  a  moment  the  Pensacola 
Bank  would  repudiate  those  instructions  of 
its  cashier,  as  he  had  t>een  following  out  the 
instructions  of  its  cashier  all  along,  and  his 
bank  sent  the  note  with  tbe  collateral  back 
to  the  Pensacola  Bank,  or  to  Scudamore 
cashier  of  said  bank,  by  the  latter's  Instruc- 
tions. 

The  charging  of  the  Scudamore  note  of 
$5,000  to  tbe  Pensacola  Bank  Is  tbe  founda- 
tion of  this  suit  against  tbe  St  Petersburg 
Bank.  Quite  a  number  of  objections  to  tes- 
timony introduced  by  the  defendant  on  the 
trial  showing  Instructions  from  Scudamore 
authorizing  this  charge  were  made,  and  the 
rulings  permitting  it  are  assigned  as  error. 
It  seems  to  us,  however,  that  it  was  proi>«r 
to  admit  tbe  correspondence  and  Instructions 
from  Scudamore,  and  all  other  evidence 
tending  to  throw  light  upon  tbe  course  of 
dealing  between  the  two  banks.  It  is  insist- 
ed by  the  plaintiff  in  error  that  Scudamore 
was  simply  tbe  cashier  of  the  Pensacola 
Bank,  and  an  agent  and  that  an  agent  can- 
not bind  his  principal  when  he  is  known  to 
be  acting  for  liimself,  and  his  Interest  is  ad- 
verse to  that  of  his  principal.  Several  cases 
are  cited  by  the  plaintiff  In  error  In'  which 
this  principle  is  applied  to  tbe  cashiers  and 
presidents  of  banks. 

In  the  case  of  Hier,  Administrator,  v. 
Miller,  Receiver,  68  Kan.  258,  75  Pae.  77,  63 
L.  R.  A.  952,  It  is  held  that  a  cashier  of  a 
bank  has  no  Implied  authority  to  pay  bis  In- 
dividual debts  by  entering  the  amount  of 
them  as  a  credit  upon  tbe  passbook  of  his 
creditor  who  keeps  an  account  with  tbe 
bank,  and  permitting  the  creditor  to  exhaust 
such  account  by  checks  which  are  paid,  the 
bank  haviog  received  notbing  ot  value  in 
the  transaction;  that  the  personal  interest 
of  tbe  cashier  was  sufficient  to  put  the  cred- 
itor on  notice;  and  that  he  was  liable  to  the 
bank  for  tbe  amount  be  thus  received. 

In  the  case  of  cairystle  t.  Foster,  61  Fed. 
6&1,  9  G.  G.  A.  eoe,  \be  principle  la  applied 
as  follows:  "C.,  In  order  to  obtain  a  credit 
on  his  per8(mal  account  with  a  bank  of 
wbldi  be  was  the  president,  procured  the  de* 
fendants,  a  banking  firm,  to  dlsconnt  bis 
Individual  note,  credit  tbe  amount  to  tb» 
bank,  and  notl^  the  bank  that  be  bad  de- 
posited tbe  amount  with  them  to  the  credit 
of  tbe  bank.  The  bank  bad  previously  given 
a  credit  for  the  amount,  and,  after  being; 
notified  by  the  defendants  that  tbe  detKMlt 
had  been  actually  made  wltti  them,  allowed. 
O.  to  overdraw  his  account  Thereaftw,  and 
while  bis  account  wltb  tbe  bank  was  over- 
drawn, C.,  in  his  official  character  as  presi- 
dent, authorized  the  defendante  to  charg« 
the  note  to  tbe  account  of  the  bank,  and  tta* 
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detendaats  did  bo.  Held,  tn  a  rait  br  the 
recetTer  of  Qie  bank  to  zeooTor  tbo  depoait, 
that,  unless  ezpresaly  anthorlMd  to  do  so, 
the  preafdoit  of  the  t)ank  conld  not  uae  the 
fnnda  of  the  bank  to  pay  his  panonal  obliga- 
tion, apd,  there  being  no  proof  of  such  ex- 
preea  anthorltf,  the  anthorlsatton  given  by 
blm  to  the  detendanta  waa  not  a  defense  to 
the  dalm." 

An  examination  of  the  facts  of  that  caae 
aa  they  appear  In  the  opinion  ihowa  them  to 
be  differait  from  thoae  of  the  instant  case. 
In  that  case  Oollina  was  president  of  the 
Gh^enne  Natlmal  Bank.  In  order  to  credit 
himself  vlth  $10,000  In  his  awn  bank  for  hla 
own  use,  be  procured  the  defendants,  a  baiik- 
liig  firm  of  New  York,  to  take  bis  note  for 
$10/)00,  and  to  notify  his  bank  he  had  de- 
posited with  them  that  amonnt  to  the  credit 
of  his  bank.  The  banking  firm  did  bo,  and 
wrote  GoUlna'  Bank:  "Yonr  account  is  cred- 
ited this  day  |10,000  for  ase—J.  W.  GoUins 
with  yon."  It  is  stated  that  the  defendants 
knew  Collins  was  representing  himself  and 
not  his  bank,  and  that  the  object  of  the 
transaction  was  to  give  Collins  a  personal 
credit  with  the  bank  for  $10,000.  In  the  in- 
stant case  tbe  evidence  does  not  show  that 
the  St.  Petersburg  Bank  knew,  or  had  rea- 
son to  belter^  that  Scndamore  was  acting 
for  himself  in  having  his  personal  note  dis- 
counted and  placed  to  the  credit  of  his  bank. 
The  moat  rational  conclusion  to  be  placed  on 
this  act  was  tiiat  he  was  acting  for  his  bank 
and  lending  it  his  personal  credit  to  keep 
np  fbe  balance  of  $S,000  to  the  credit  of  his 
bank  with  the  St.  Petersburg  Bank  as  he 
had  promised  to  do.  There  was  nothing  to 
indicate  to  the  latter  bank,  so  far  as  we  can 
discover,  that  Scndamore  was  making  this 
transaction  a  basis  for  taking  money  out  of 
the  Pensacola  Bank,  or  of  getting  personal 
credit  with  It  It  Is  clear  from  the  evidence 
that  no  officer  of  the  Pensacola  Bank  ever 
gave  the  St.  Petersburg  Bank  any  such  in- 
formation either  by  letter,  statement,  or  oth- 
erwise, until  some  time  after  the  Scudamore 
note  had  been  charged  to  the  Pensacola 
Bank,  and  this  note  with  its  collateral  se- 
curity had  been  returned  to  tbe  Pensacola 
Bank  or  its  cashier,  and  tbe  money  derived 
from  its  discount  had  been  paid  out  on  the 
order  of  the  Pensacola  Bank,  and  a  state- 
ment rendered  showing  these  facts,  and  no 
timely  objection  was  made  to  the  transac- 
tion. 

In  the  case  of  Burton,  Receiver,  v.  Burley, 
Receiver  (C.  C.)  13  Fed.  811,  It  is  held  that 
"where  the  president  of  a  National  Bank 
Inatmcted  Its  correspondent  bank  to  charge 
np  against  tbe  bank  of  which  he  was  presl- 
doit  the  amount  of  a  note  given  by  blm  in 
payment  of  such  a  note,  and  an  account  was 
rendered  showing  the  transactions,  the  bank 
was  estopped  from  denying  the  correctness 
of  tbe  charge  In  an  action  by  a  receiver,  sub- 
■eftiiontly  aiifMlnted,  aeeUag  to  set  atfde  the 


transaction.**  Tbe  fiicts  tn  this  case  are 
neaiiy  analogons  to  those  of  the  instant  case^ 
In  the  course  of  the  opinion  the  court  says: 
"What  security  can  there  be  in  the  business 
r^tiou  betweoi  banka  if  accounts  of  this 
kind  are  not  consldmd  ctmctuslve  and  End- 
ing upon  tbe  respective  banks,  unless,  Indeed, 
there  Is  a  mistake,  or  It  can  be  iriiown  that 
there  baa  been  a  fraud  practiced  i^on  tbe 
bank  against  whldi  the  chaises  are  mad^ 
and  that  fraud  known  to  the  other  bank 
its  officers?  Unless  that  can  be  done,  there 
would  be  no  safety  in  the  transactions  of 
banks  with  each  other.  One  bank  would 
never  know  what  to  do  (m  instmctions  given, 
or  a  charge  made.  Here  Is  an  individual 
account  which  one  bank  has  against  a  par- 
ticular perscHi.  Another  bank  with  which  it 
la  transacting  business,  and  with  which  it 
has  an  account,  instructs  that  bank  to  charge 
this  individual  Indebtednffls  to  it.  ■  The 
charge  is  made,  and  the  account  Is  rendered 
showing  It  is  done,  and  the  bank  which 
makes  the  charge  knows  nothing  of  any 
wrong  being  done,  or  of  any  mistake  or  of 
any  fraud  being  practiced  by  the  officers  of 
the  bank.  That  being  so.  It  must  foreclose 
the  bank,  or  dse  banks  must  cease  doing 
business  with  each  other.  And  It  ought  to 
be  so.  Where  a  bank  established  under  an 
act  of  Congress,  or  any  other  way,  elects  Its 
own  officers,  the  men  who  are  Interested  In 
the  bank — the  stockholders,  the  depositors — 
ought  to  be  bound  by  the  authorized  acts  of 
the  officers,  or  those  which  appear  to  be  au- 
thorized, whether  they  are  or  no^  and  by  flie 
general  usage  of  banks." 

In  the  case  of  Merchants*  Bank  v.  State 
Bank,  10  Wall.  604,  19  L.  Ed.  1008,  tbe  Su- 
preme Court  of  the  United  States  held  that: 
"Evidence  of  powers  habitually  exercised  by 
a  cashier  of  a  bank,  with  its  knowledge  and 
acquiescence,  defines  and  establishes  as  to 
the  public  those  powers  provided  that  they 
be  such  as  the  directors  of  the  bank  may, 
without  violation  of  Its  charter,-  confer  on 
such  cashier." 

In  the  case  of  Chemical  Nat.  Bank  of  New 
York  V.  Armstrong  (C.  C.)  76  Fed.  839,  It  is 
laid  down  as  law  that  "a  bank  dealing  with 
the  chief  executive  officer  of  another  bank 
has  a  right  to  trust  in  his  integrity,  and' 
transact  business  with  him  accordingly ; 
there  being  nothing  In  tbe  koown  state  of 
the  affairs  of  his  bank  or  his  relations  to  It 
to  excite  suspicion."  In  this  case  the  pow- 
ers of  executive  officers  of  banks  are  dis- 
cussed, and  it  fs  clearly  shown  that  they 
cannot  from  the  nature  of  the  business  in 
which  banks  are  engaged  be  always  limited 
by  the  rules  which  govern  ordinary  agencies. 

The  facts  in  the  case  of  Aldrlch  v.  Chemic- 
al Nat.  Bank,  176  U.  S.  618.  20  Sup.  Ct 
498.  44  L.  Ed.  611,  are  stated  as  follows: 
"H.,  as  vice  president  of  a  Cincinnati  bank, 
made  application  to  a  New  York  bank  for  a 
loan  at  fSOOfiOH.  33ie  la^uest  was  granted. 
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and  tbat  amount  was  placed  to  the  credit 
of  the  Cincinnati  bank  upon  the  books  of  the 
New  Tork  bank.  Immedlatdy  thereafter  H. 
fraadulently  caased  himself  to  be  personally 
credited  upon  the  books  of  his  own  bank 
with  a  like  sum  of  |300,000.  The  action  of 
H.  in  negotiating  Qie  aboTe  loan  with  the 
New  York  bank  was  unauthorized  by  the 
board ,  of  directors  of  the  Cincinnati  bank ; 
but,  after  the  arrangement  had  been  made, 
that  bank  drew  out  by  check  the  money  that 
had  been  placed  to  Its  credit  by  the  New 
York  bank  and  used  the  same  in  discharging 
Its  valid  obligations."  On  these  facts  "it  Is 
held  that,  by  so  using  the  money  obtained 
from  the  New  York  bank  by  H.  In  his  ca- 
pacity as  Tice  president,  the  Oindnnati  bank 
became  bound  to  account  for  ttie  same  as  for 
money  had  and  received,  and  could  not  es- 
cape liability  to  the  (New  York  bank  upon 
the  mere  ground,  supposing  it  to  be  true, 
that  it  was  not  permitted  by  Its  charter  to 
borrow  money.  The  fraud  perpetrated  by  H. 
upon  his  own  bank  in  having  himself  jwr- 
sonally  credited  upon  its  books  with  the 
amount  of  the  loan  was  a  matter  with  whl<di 
the  New  York  bank  had  no  connection,  and 
its  rights  to  recover  could  not  be  affected 
thereby.  The  liability  of  the  Cincinnati 
bank  rested  upon  the  fact,  and  the  implied 
obligation  arising  therefrom,  that  that  bank 
used  in  its  business  and  for  its  benefit  the 
money  which  the  other  bank  placed  to  its 
credit  in  consequence  of  the  loan  negotiated 
by  H.,  who  assumed  to  r^resent  it"  See 
the  reasoning  of  Mr.  Justice  Harlan  in  the 
opinion.  We  see  no  reason  why  the  rule 
thus  laid  down  should  not  be  applied  in  the 
instant  case.  The  greater  part,  if  not  the 
whole,  of  the  proceeds  of  the  Scudamore  note 
credited  to  the  Pensacola  Bank,  were  used 
by  the  latter  bank  In  its  business,  and  we  can 
see  no  reason  why  it  should  again  recover 
it  in  this  action.  If,  instead  of  giving  his 
own  note  to  the  St.  Petersburg  Bank,  Scuda- 
more had  given  the  note  of  the  Pensacola 
Bank,  and  it  had  been  discounted  and  the 
proceeds  used  by  the  latter  bank,  we  do  not 
think  It  could  be  contended  that  It  would 
not  have  been  liable  on  the  note  to  the  St. 
Petersburg  Bank.  But  the  result  is  Just  the 
same  as  If  this  had  been  done.  An  examina- 
tion of  the  cases  shows  that  It  Is  Impossible 
to  formulate  a  definition  of  the  duties  of  a 
cashier  that  will  be  applicable  to  all  cases. 
See  Morse  on  Banks  &  Banking  (4th  Ed.) 
pars.  151-180,  Incl.  He  is  said  to  have  sev- 
eral Inherent  powers  (paragraph  153,  supra), 
among  them  the  power  to  borrow  money  on 
bcbalf  of  the  bank,  and  may  bind  the  bank 
by  a  promissory  note  executed  therefor 
(paragraph  160,  supra).  Besides  his  Inhwent 
powers,  "he  may  be  authorized  to  act  for  the 
bank,  by  the  organic  law,  by  action  of  the 
stockholders,  by  a  vote  of  the  board  or  their 
verbal  order,  by  tisage  and  tacit  approval, 


and  by  necessity  or  emergaicy  calling  for  ac> 
tion  manifestly  to  the  interest  of  the  bank.*' 
Paragraph  160,  supra. 

It  is  also  said  that  "If  the  directors  have 
for  many  years  allowed  the  caiSiler  to  do, 
without  interfwence,  all  the  business,  of  the 
bank,  they  are  held  ther^y  to  have  con- 
ferred upon  him  authority  to  do  anything 
and  everything  on  the  corporate  behalf 
which  the  charts  or  law  does  not  absolute 
prohibit  and  forbid  a  cashier  to  do,  and  so 
render  ill^al  under  all  drcumstancea.  If 
the  cashier  has  a  power  so  wide  and  liberal 
as  this,  it  Is  needless  to  prove  a  usage  to  do 
any  particular  act  which  he  may  have  under* 
taken.  If  the  act  does  not  fall  within  the 
limits  of  unavoidable  and  inherent  illegality. 
It  is  valid  and  binds  the  bank,  though  a  pre- 
cisely similar  act  may  never  before  have 
been  undertaken  by  the  cashier  since  the 
creation  of  the  institution."  Paragraph  166, 
supra.  It  is  evident  from  the  testimony  in 
the  tustant  case  that  the  directors  of  the 
Penaacola  Bank  gave  to  Scudamore  a  very 
wide  latitude  in  managing  the  affairs  of  the 
bank.  He  seems  to  have  bad  comi^ete  con- 
trol of  its  business  relations  with  other 
banks,  and  of  its  mall.  No  one  else  seema 
to  have  taken  any  Interest  In  these  mat- 
ters. The  tKK>kkeepiug  also  seema  to  have 
been  entirely  under  his  controL  If  he  used 
the  latitude  thus  given  him  to  the  preju- 
dice of  the  bank,  it  eeems  to  us  it  would 
be  most  unjust  to  make  the  St  Petersburg 
Bank  pay  for  the  negligence  of  the  directors 
of  the  Pensacola  Bank. 

Upon  a  consideration  of  the  whole  evi- 
dence in  the  light  of  the  principles  of  law 
applicable  thereto,  a  verdict  for  the  plain- 
tiff could  not  lawfully  have  been  rendered; 
therefore  the  court  did  not  err  in  directing 
a  verdict  for  the  defendant  See  Wade  v. 
Louisville  &  N.  B.  Co..  54  Fla.  277,  45  Sooth. 
472 ;  Baaa  v.  Bamos,  68  Fla.  l&U  SO  Soath. 
945. 

The  judgmoit  is  affirmed. 

TAYLOR  and  PABEHXLI^  JJ„  concur. 

WHITPIEU),  C  J.,  and  SHACEXE- 
FORD  and  COCEBELL,  JJ.,  concur  In  the 
opinion. 


LA  FLOBIDIEMiNBI,   J.  BCTTQENBAXm 
00.,  SOdfiTfl  ANONYMS,  v.  8IDA- 
BOABD  AIB  UNB  BT. 
(Supreme  Oonrt  of  Florida,    April  19,  1910.) 

(SyUahut  Jtif  the  Ooart.) 

1,  Cabriebs  (S  19*)-~Vzolatioh  or  Bbquxa- 
TioRs  OF  Rajlboad  OoHioasioims— Riqht 
or  Acnoif— Limitation. 

Under  the  proTisiona  of  section  2910,  Gen. 
St  1908,  authorising  suits  against  railroad 
companies  for  violation  of  the  roles,  late^  and 
regatatlons  of  the  railroad  commlsslonei^  and 
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EroTidinc  Qiat  all  snita  under  this  cbapter  sball 
e  broonit  within  12  mondis  after  the  conuniB- 
rioD  of  uie  aliased  wrong  or  iojarr,  the  time  thus 
limited  !■  a  condition  precedent  to  the  bringing 
of  any  such  sait,  8iu^  limitation  of  time  la 
not  like  an  ordinary  statate  of  limitation,  af- 
fecting the  remedy  merely,  but  enters  Into  and 
becomes  a  part  of  the  right  of  action  itself, 
and,  if  allowed  to  elapse  without  the  Institu- 
tion of  the  action,  sucb  right  of  action  baeomes 
extinguished  and  is  forever  gone. 
[Ed.  Nota.— For  other  eaaai,  «ee  Guileza,  Dec; 

2,  CiEKiKBB  A  2*)— Tzounov  or  Bxguu- 

IIOHS  or  EuUtOAD  OOMHISaiOIT— IiUXTA- 
TION8. 

Chapter  C624,  Laws  IWT,  which  andertook 
to  amend  said  section  2910  of  the  General  Stat- 
Qtes  of  1906,  80  as  to  permit  such  suits  to  be 
broDght  within  12  months  after  the  termination 
of  snits  brought  by  the  railroad  commission  to 
enforce  their  rates,  etc.,  does  not  and  cannot 
have  the  effect  of  reviving  a  cause  of  action  that 
accmed  under  the  amended  section  of  the  stat- 
ute and  that  had  become  extinguished  by  the 
lapse  of  time  prior  to  the  enactment  of  said 
amendatory  statute. 

[Ed.  Note.— Far  other  cases,  see  Canleis,  Dec. 
Dig.  i  2.*] 

Hocker,  J.,  dissenting. 

In  Banc:  Eoror  to  (Srcnlt  Oonrt,  If  ul<m 
county ;  W.  S.  BnllodE,  Judge. 

Action  by  Ia  Floridlenne^  J.  Bnttgenbac^ 
Gompaoy,  Sodfite  Anfmyme^  against  the  Sea- 
hoard  Air  Line  Railway.  Judgment  tor  de- 
fendant, and  plaintiff  brings  error.  Affirmed. 

Blabee  &  Bed^l,  O.  T.  Greoo.  and  R.  L. 
Anderson,  for  plaintiff  In  error.  Geo.  P. 
Ralney,  U  N.  Green,  W.  B.  Kay,  and  B.  A. 
Burf(wd,  for  defendant  In  error. 

TAYLOR,  J.  On  the  0th  day  of  Angoet. 
1907,  the  plaintiff  In  error,  as  plaintiff  below, 
sued  the  d^«idant  la  error,  as  defendant  be- 
low. In  the  circuit  court  of  Marlon  County ; 
the  declaration  alle^ng  as  followa: 

**For  that  whereas  heretofore,  to  wit,  on 
the  17th  day  of  December.  A.  D.  1003,  the 
railroad  commlselonera  duly  existing  and  or^ 
ganlzed  under  the  laws  of  the  state  of  Flori- 
da, at  a  meeting  of  the  said  commissioners 
held  In  Tallahassee,  Fla.,  of  which  the  de- 
fendant had  due  notice  and  appeared  before 
the  said  commissioners  at  said  meeting,  made 
and  passed  an  order  in  part  as  follows,  to 
wit:  The  rate  to  be  charged  by  all  the  rail- 
roads and  cfflnmon  carriers  doing  business 
wholly  or  In  part  within  the  state  of  Florida 
for  the  transportation  of  phosphate  to  points 
within  the  state  shall  not  exceed  one  cent 
per  ton  per  mile.*  And  did  further  order: 
'That  where  ,8  shipment  of  phosphate  shall 
pass  over  two  or  more  railroads  In  reaching 
Its  destination  within  the  state  of  Florida, 
the  initial  line  may  charge  one  and  one-half 
cents  per  ton  per  mile  for  the  first  ten  milee 
which  said  phosphate  shall  be  hauled.'  And 
the  plaintiff  alleles  that  the  defendant  com- 
pany had  due  notice  of  and  received  a  copy 
of  the  said  order  soon  after  the  same  was 


made  and  passed  as  aforesaid.  And  the 
plaintiff  further  allies:  That  the  said  de- 
fendant company  refused  to  comply  with  and 
obey  the  said  order  fixing  the  rate  for  car- 
rying phosphate  as  aforesaid,  and  thereup(»i, 
to  wit,  on  the  7th  day  of  Man^,  1904,  an  ac- 
tion  of  mandamus  was  commenced  on  the 
relation  of  the  said  railroad  commissioners 
and  others  in  the  name  of  the  state  of  Flori- 
da, against  the  said  defendant  company,  in 
the  Snprwie  Court  of  the  state  of  Florida, 
to  compel  It  to  obey  and  comply  with  the  said 
order  and  to  carry  and  trBnq[)ort  [Aosphate 
at  the  price  and  rate  fixed  in  said  order. 
That  due  service  was  made  on  the  defendant 
in  the  said  action,  and  the  def«idant' appear- 
ed and  answered  in  the  said  actlrai.  That 
such  further  proceedings  were  had  therein 
that  afterwards,  to  wit,  on  the  19th  day  of 
October,  1904,  said  Supreme  Court  entered 
its  Judsrment  in  the  said  action  in  the  words 
and  figures  following,  to  wit:  *Thls  cause 
coming  on  to  be  heard  upon  the  amended  re- 
turn of  the  respondent  filed  by  leave  of  the 
court  on  July  26, 1904,  and  the  Joinder  of  la- 
sue  upon  the  amended  return  of  the  respond- 
ent to  the  alternative  writ  of  mandamus  is- 
sued herein,  and  upon  oral  and  doctunentary 
evidence  in  behalf  of  the  respective  partlee, 
submitted  on  the  12th  instant,  and  bavins 
been  argued  by  counsel  for  the  re^>ective  pa]> 
ties,  and  the  court  having  considered  the 
same,  and  beinc  now  advised  of  Its  Judgmwi 
in  the  premises,  finds  the  issues  In  favor  of 
the  plaintiff:  Thwefore  It  is  ordered  that 
the  peremptory  writ  of  mandamus  be  and 
the  same  Is  hereby  granted ;  and  it  is  furthw 
ordered  that  the  plaintiff  do  recover  of  the 
respondent  its  OMits  by  It  in  this  bdialf  ex- 
pended, which  costs  are  taxed  at  the  sum 

of  ;  and  it  is  further  ordered  that  the 

respondent  is  required  to  make  return  to  this 
court  Instanter  of  Its  full  compliance  with 
the  commands  of  the  said  [>eremptory  writ 
of  mandamus.'  That  immediately  thereafter 
the  said  d^oidant  company  removed  the  rec- 
ord of  the  said  action  into  the  Supreme  Court 
of  the  United  States  by  writ  of  error,  and 
such  further  proceedli^  were  thereafter  had 
in  the  said  Supreme  Court  of  the  United 
States  that  thereafter,  to  wit,  on  Decemtiw 
3,  1906.  the  said  Judgment  of  the  said  Su- 
prrane  Court  of  Florida  was  affirmed  by  the 
Judgm^it  of  the  said  Supreme  Court  of  the 
United  Stattf .  Plaintiff  further  allies  that 
the  peremptory  writ  of  mandamus  which  was 
ordered  by  the  said  Supreme  Court  of  Flor* 
Ida  on  the  19th  day  of  October,  1904,  has 
never  been  Issued.  And  plaintiff  alleges  that 
during  the  times  hereinbefore  and  hereafter 
mentioned  the  defendant  was  a  corporation 
and  was  engaged  In  the  state  of  Florida  in 
the  bu^ness  of  a  common  carrier,  and  as 
such  owned  ai^  operated  a  railroad  between 
several  points  and  places  in  Florida  and 
Femandina,  Fla.,  and  at  the  said  times  the 
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Atlantic  Coast  Line  Ballroad  Company  was 
a  corporation  and  vas  engaged  In  doing  busi- 
ness as  a  common  carrier  in  the  state  of 
Florida,  and  as  sach  owned  and  operated  a 
line  of  railroad  between  several  Interior 
points  and  places  in  Florida  and  other  iwints 
and  places  where  its  line  of  road  connected 
with  the  line  of  railroad  of  defendant,  mak- 
ing a  continuous  line  of  railroad  from  said 
interior  points  and  places  to  Fernandlna,  Fla. 
And  plaintiff  alleges  that  during  the  year  A. 
D.  1904  the  plalntlfC  dellwred  to  the  said  At- 
lantic Coast  Line  Railroad  Company  at  Dun- 
nellon,  Fla..  Holder,  Fla.,  and  Anita,  Fla., 
64,35aT0  tons  of  phosphate  rock  of  2,000 
pounds  each,  destined  to  Fernandlna,  Fla., 
and  the  said  Atlantic  Coast  lAue  received  the 
said  phosphate  rock  and  carried  the  same, 
to  wit,  to  Ocala,  Fla.,  a  sGatlon  on  Its  line  of 
road;  that  the  defendant  rec^red  the  said 
phosphate  rock  at  Ocala,  Fla.,  from  the  said 
Atlantic  Coast  Line  Railroad  Company,  here- 
inafter called  the  other  'carrier,'  and  car- 
ried the  same  to  F«iiandlna,  Fla.  And  plain- 
tiff alleges  that  the  def«idant  and  the  said 
other  carrier  charged  the  plaintiff  for  the 
said  services  the  aggr^te  sum  of  $132,500.- 
60,  and  demanded  payment  thereof,  which 
plaintiff  paid,  paying  from  timo  to  time  each 
separate  charge  for  each  separate  shipment 
of  phosi^te  which  was  made  for  each  sep- 
arate service  and  shipment.  And  plaintiff 
avers  that  the  legal  charges,  according  to 
said  commission  rate,  for  the  aforesaid  serv 
ices  of  transporting  the  said  rock  from  the 
places  of  shipment  to  Fernandlna  aforesaid, 
were  in  the  aggregate  the  sum  of  (101,260.79, 
wlii<^  was  f28,230.97  less  than  the  amount 
80  as  aforesaid  charged  and  collected  from 
the  plaintiff.  And  plaintiff  avers  that  the 
total  distance  in  miles  from  the  said  points 
of  shipment  of  the  said  phosphate  rock  to 
Fernandlna,  Fla.,  was,  to  wit,  162  miles. 
And  the  distance  the  defendant  hauled  the 
said  rock  was  130  miles,  and  defendant's 
proportion  of  the  said  excess  charges  made 
and  paid  as  aforesaid  according  to  the  num- 
ber of  miles  It  hauled  said  [Aosphate  rock 
is  the  mm  of  $22,6C9.81.  to  recover  which 
this  action  is  brought,  with  legal  Interest 
thereon  from  the  date  of  the  said  sereral  and 
respective  payments.  And  plaintiff  alleges 
that  during  the  year  A.  D.  1005  plaintiff  de- 
livered to  said  other  carrier  at  Dunnellon, 
Holder,  and  Anita,  Fla.,  88,457  tons  of  phos- 
phate rock  of  2,000  pounds  each  destined  to 
Fernandlna,  Fla.,  and  the  said  other  carrier 
received  the  said  phosphate  rock  and  carried 
the  same  to,  to  wit;  Ocala,  Fla.,  a  station 
on  Its  line;  that  Qie  defendant  received  the 
said  phosphate  rock  at  Ocala  aforesaid  from 
the  said  other  carrier  and  hauled  and  car- 
ried the  same  to  Fernandlna,  X^a.  And  plain- 
tiff allies  that  the  defmdant  and  the  said 
other  carrier  charged  the  plaintiff  for  the 
said  services  the  aggregate  sum  oi  $68,645^20, 
and  draianded  payment  thereof,  wblth  plain- 


tiff paid,  imying  from  time  to  time  each  sep- 
arate (Aarge  for  each  8^;»arate  shipment  of 
said  phosphate  which  was  made  for  each 
separate  service  and  shipmeut  The  plaintiff 
avers  that  the  legal  charges  according  to  the 
said  commission  rate,  for  the  aforesaid  serv- 
ices of  transporting  the  said  rode  from  the 
places  of  shipment  to  Fernandlna,  were  In 
the  aggregate  the  sum  of  $62,267,  which  is 
¥6,378.20  less  than  the  amount  so  as  afore- 
said charged  and  collected.  And  the  plain- 
tiff avers  that  the  total  distance  In  miles  from 
the  said  points  of  shipment  of  the  said  phos- 
phate rock  to  Fernandlna,  Fla.,  was,  to  wit. 
162  miles;  and  the  distance  the  defendaut 
hauled  the  said  rock  was  130  miles,  and  that 
the  defendant's  proportion  of  the  said  excess 
charges  made  and  collected  as  aforesaid,  ac- 
cording to  the  number  of  miles  it  hanled  the 
said  rock,  is  the  sum  of  $5,118.20,  to  recover 
which  this  action  Is  broug^it,  with  l^al  in- 
terest thereon  from  the  date  of  the  said  sev- 
eral and  req)ective  payments.  Plalntitr 
avers:  That  the  said  connected  line  of  rail- 
roads of  defendant  and  the  said  other  carrier 
was  the  only  railroad  ovot  which  plalntilT 
could  have  procured  the  transportation  of 
the  said  idiosphate  rock  from  the  Interior 
places  aforesaid  to  Fernandlna  aforesaid. 
That  prior  to  the  bringing  of  .this  suit  plain- 
tiff made  a  demand  in  writing  on  the  d^end- 
ant  for  the  said  money  damages  sustained  as 
aforesaid,  t(^ther  with  interest  thereou, 
which  defendant  refused  to  pay,  and  after- 
wards and  prior  to  bringing  this  suit  plaintiff 
made  a  written  demand  upon  the  said  rail- 
road commissioners,  requesting  and  requiring 
them  to  enforce  the  recovery  of  the  said  dam- 
ages so  as  aforesaid  sustained,  which  said 
writtMi  dmand  was  made  more  than  90  days 
prior  to  the  bringing  of  this  suit,  and  that 
the  said  commissioners  failed  to  Institute  a 
suit  to  enforce  the  recovery  of  the  said  dam- 
ages within  90  days  after  the  said  demand  on 
th^  was  made  by  the  plaintiff;  wherefore 
plaintiff  brings  this  suit  and  claims  $60,000 
damages,  Including  its  expenses,  the  expenses 
of  Its  agents,  and  their  services  in  this  be- 
half, and  reasonable  attom^'s  fees  and 
costs." 

To  this  declaration  the  defendant  filed  the 
following  ideas: 

"Oomes  the  defendant.  Seaboard  Air  Line 
Railway,  in  the  above-^tltled  cause,  by  L. 
N.  Green,  its  attorney  of  record  therein,  and, 
not  waiving  any  plea  in  abatement  herewith 
filed,  but  insisting  and  relying  upon  the  same, 
for  pleas  severally  to  each  and  every  cause 
of  action  set  forth  or  declared  upon  in  the 
amended  declaration  of  plaintiff,  says: 

"(6)  And  for  a  sixth  plea  in  this  behalf 
says  that  said  cause  or  causes  of  action  al- 
leged by  plaintiff  did  not  accrae  within  13 
months  prior  to  the  commenconent  of  tills 
action. 

"(7)  And  for  a  seventh  plea  this  defendant 
says  that  this  action  was  not  brought  within 
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12  mmtliB  after  the  commission  of  the  al- 
leged wrong  or  wnrngB,  or  the  Injury  or  In- 
JorlH  whereof  the  iflalntlff  complains. 

"(8)  And  for  an  elgliUi  plea  defouUnt  usrs 
that  some  or  all  of  the  alleged  caosee  of  ac- 
tion had  accrued  more  than  12  months  prior 
to  the  2d  day  ef  Jane,  1907. 

"(9)  And  for  a  ninth  plea  defendant  says, 
that  Bome  or  all  of  the  alleged  wroiq^a  or  tai- 
Jnriea  of  which  the  plalntlfl  complains  were 
committed  more  than  12  months  before  the 
2d  day  of  Jane,  1907. 

"(10)  And  for  a  taith  plea  defenduit  says 
that  TarlODB  of  the  all^^  wrongs  or  injnries 
whereof  plaintiff  complains  were  committed 
more  than  12  months  before  the  2d  day  of 
Jane,  ISOT." 

To  these  pleas  tiie  plaintiff  heiknr  filed  the 
following  demnrrer: 

"And  Cor  a  demunrar  to  the  defentenf  s 
sixth  plea  plaintiff  says  that  the  same  is  bad 
in  Biibst8no&  And  for  matter  of  law  to  be 
argued  in  support  of  this  demnrrer  plaintiff 
spedfles  that  jiy  chapter  6624  of  the  Laws  of 
Florida  tin  limitation  upon  actions  of  this 
diaracter,  nnder  the  drcamstancea  set  forth 
in  the  declaration,  was  extended  nnUl  12 
montlw  after  tiie  twmlnatlon  of  the  legal  pro- 
ceedings between  the  state  of  Florida  and  the 
railroad  company  mentioned  in  the  deidara- 
tton  and  in  said  chapter  B621. 

**And  for  a  donurrer  to  defoidant's  ser- 
oiQi  plea  plaintiff  says  that  the  same  is  baA 
In  substance.  And  for  matter  of  law  to  be 
argued  In  support  of  this  demurrer  plaintiff 
spedfles  that  by  chapter  6624  of  the  Laws 
of  Florida  the  limitation  upon  actions  of  this 
diameter,  tinder  the  drcnmstances  set  forth 
In  the  declaration,  was  ezt«ided  until  12 
monOis  after  the  t^minatton  of  the  legal  pro* 
ceedlngs  between  the  etete  of  Florida  and 
the  railroad  company  mentioned  in  the  dec- 
laration and  In  said  chaptw  5624. 

"And  for  a  diemurrer  to  defendant's  ^bth 
plea  plalntlfl  says  that  the  same  la  bad  In 
substance.  And  for  matter  of  law  to  be  ar- 
gued In  support  of  this  demnrrer  plaintiff 
spedfles  that  by  chaptw  6624  of  the  Laws  of 
Florida  the  limttetion  upon  actions  of  this 
diaracter,  under  the  drcmstances  set  forth 
in  the  declaration,  was  extended  until  12 
months  after  the  termination  of  the  1^1  pro- 
ceedings between  the  state  of  Florida  and  the 
railroad  company  mentioned  In  the  declara- 
tion and  in  said  chapter  6624. 

"And  for  a  demnrrw  to  defendant's  ninth 
plea  plalntlfl  says  that  the  same  Is  bad  in 
anbstence.  And  for  mattw  of  law  to  be  ar^ 
gued  in  BDpport  of  this  demurrer  plaintiff 
specifies  that  by  chapter  6624  of  the  Laws 
of  Florida  the  limitation  upon  actiona  of  this 
duractv,  under  drenmsteDces  set  forth  In 
the  dedaration,  was  extended  until  12  months 
after  the  tHmiuatlon  of  the  legal  proceed- 
ings between  the  state  of  Florida  and  the 
railroad  company  mmtloned  in  the  declara- 
tion and  In  said  chapter  6624. 

"And  for  a  demoner  to  defwdapf s  toith 
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plea  plaintiff  says  tiiat  the  same  Is  bad  In 
stibstence.  And  for  matter  of  law  to  be  ar- 
gued In  snpport  of  this  demurrw,  plaintiff 
specifies  that  by  diapter  6624  of  tiie  Laws  of 
Florida  the  limitation  upon  actions  of  this 
character,  under  tiie  drcimistanoes  set  forth 
in  the  dedaratioi^  was  extended  until  12 
months  after  the  terminatlou  of  the  1^1  pro- 
ceedings between  the  state  of  Florida  and  the 
railroad  company  mentioned  in  the  dedara- 
tton  and  in  said  chapter  6624." 

TbiB  demurrer  was  orerruled  by  the  court 
bdow.  Thoreupon  the  plalntlfl  below  filed 
the  following  replications  to  the  defmdanf s 
pleas: 

"The  complainant,  as  to  the  sixth,  serentb, 
eighth,  ninth,  and  tenth  pleas  bereta  pleaded, 
tax  r^llcatton  thereunto  says:  That  hereto- 
fore, to  wi^  on  tlia  17ta  day  of  December,  A. 
D.  1906,  the  railroad  commissioners  duly  ex- 
isting and  organised  under  the  laws  of  the 
state  of  Florida,  at  a  meethig  of  the  said 
commissioners  hdd  in  Tallahassee^  Fla.,  of 
which  the  defendant  had  due  notice,  and  ap- 
peared before  the  said  commissioners  at  the 
said  meeting,  made  and  passed  an  order  in 
part  aa  follows,  to  wit:  The  rate  to  be 
charged  by  all  the  railroad  and  common  car- 
rim  doing  busineBS  wholly  or  In  part  witiiln 
the  state  of  Florida  for  the  transportation  of 
-pbomhato  to  polnto  vlthln  the  state  shall  not 
exceed  one  cent  per  ton  per  mile.'  And  did 
farther  ordw:  That  whoe  a  shipment  of- 
phosphate  shall  pass  over  two  or  more  rail- 
roads in  reachliw  tta  destination  within  the 
state  of  Florida,  the  Initial  line  may  Oxaxge 
one  and  one-half  cente  per  ton  per  mile  for 
the  first  UA  miles  which  said  phosphate  shall 
be  hauled.*  And  the  plalntlfl  aUcees  tiiat  the 
defendant  c(mipany  had  due  notice  of  and  re- 
cdTed  a  copy  ot  the  order  soon  after  the 
same  was  made  and  passed  aa  aforesaid. 
And  the  plaintiff  farther  alleges:  That  the 
Bald  defendant  company  refused  to  comply 
with  and  ob^  tiie  said  order  fixing  the  rate 
for  carrying  phoQ»hate  as  aforesaid,  and 
tbweapfm  it  became  necessary  to  prosecute  a 
suit  to  compd  the  defendant  to  obey  and 
comply  with  the  said  order,  and  afterwards, 
to  wii  on  the  7tb  day  of  Mardi»  100^  an  ac- 
tiim  of  mandamus  was  commenced  on  the  re- 
lations of  the  said  railroad  commissioners 
and  others  in  the  name  of  the  state  of  Flor- 
ida, against  Qm  said  ditfendant  company,  in 
the  Supreme  Court  of  the  state  ct  Florida,  to 
compel  it  to  obey  and  comply  with  the  said 
ordw  and  to  carry  and  transport  phosphate 
at  the  price  and  rate  fixed  In  saUl  ordw.  Dae 
serrice  was  made  on  the  defendant  In  the 
said  action,  and  tiu  defendant  appeared  and 
answered  In  tiie  said  action.  That  aodi  far- 
ther proceedings  were  bad  therein  that  after- 
wards, to  wit.  on  the  19th  day  of  October, 
1904,  said  Supreme  Oourt  entered  Ite  Jndg- 
moit  In  the  said  action  in  the  words  and  fig- 
ures following,  to  wit:  This  cause  coming 
on  to  be  heard  upon  the  amended  return  of 
the  respondent  filed  tgr  leave  of  the  court  on 
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July  26.  1904,  and  the  Joinder  of  lasne  niwii 
the  amended  retarn  of  the  respondent  to  the 
altematlTe  writ  of  mandamas  Issued  her^ 
and  upon  oral  docnmentary  evidence  In  be- 
half of  the  respectlTe  parties,  submitted  on 
the  12th  instant,  and  having  been  argued  by 
counsel  for  the  respective  parties,  and  the 
court  having  considered  the  same,  and  being 
now  advised  of  Its  Judgment  in  the  premises, 
finds  the  Issue  In  favor  of  the  plaintiff :  There- 
fore It  is  ordered  that  the  peremptory  writ  of 
mandamus  be  and  the  same  is  hereby  grant- 
ed ;  and  it  la  farther  ordered  that  the  plain- 
tiff do  recover  of  the  respondent  Its  cost  by 
It  In  behalf  expended,  which  costs  are  taxed 
at  the  sum  of  ;  and  it  ia  further  order- 
ed that  the  respondent  Is  required  to  make 
return  to  this  court  instanter  of  its  full  com- 
pliance with  the  commands  of  the  said  per- 
emptory writ  of  mandamus.'  That  immedi- 
ately thereafter  the  said  defendant  company 
removed  the  record  of  the  said  action  into 
the  Suprone  Oourt  of  the  United  States  by 
writ  of  error,  and  such  further  proceedlqgs 
were  thereafter  had  In  the  said  Supreme 
Oonrt  of  the  United  States  that  thereafter, 
to  wit,  on  December  3,  1906,  the  said  Judg- 
ment of  the  said  Supreme  Court  of  Florida 
was  affirmed  by  the  Judgment  of  the  said 
Supreme  Court  of  the  United  States,  and  by 
audi  affirmance  the  said  action  of  manda- 
mus terminated,  except  that  the  peremptory 
■  writ  of  mandamus  was  not  Issued  until  long 
after,  to  wit,  after  the  8d  day  of  December, 
A.  D.  1906,  and  plaintiff  avers  that  this  Its 
action  was  commenced  and  brought  within  12 
months  after,  and  from  the  date  of  the  end 
and  termination  of  the  said  action  of  manda- 
mus as  aforesaid  brought  and  prosecuted." 

To  this  r^llcatlon  the  defendant  below  fil- 
ed the  following  demurrer: 

"The  defendant,  by  L.  N.  Green,  ita  attor- 
ney, saya  that  the  replication  of  the  plaintiff 
to  the  sixth,  seventh,  eighth,  ninth,  and 
tenth  pleas  severally,  of  the  defendant.  Is  bad 
in  aubstance.  Points  of  law  to  be  argued  In 
auMiort  of  the  demurrer  to  ttie  replication  ae 
applicable  to  each  plea: 

"(1)  The  facta  stated  In  the  replication  do 
not  constitute  In  law  any  sufficient  reason 
why  the  bar  of  the  statute  of  llmltatlODS 
should  not  apply  to,  or  defeat,  the  cause  of 
action  and  rights  of  recovery,  and  each  and 
every  such  cause  of  action  and  right  of  re- 
covery set  up  In  the  declaration. 

"(2)  The  facts  stated  in  the  replication  do 
not  constitute  In  law  any  sufficient  reason 
for  reviving  or  restoring,  or  have  the  effect 
In  law  to  revive  or  restore  the  causes  of  ac- 
tion and  rights  of  recovery  alleged  In  the  dec> 
laration,  or  either  or  any  such  cause  of  ao 
tlon  or  right  of  recovery,  which  causes  of 
action  and  rights  of  recovery,  and  each  and 
every  of  them,  had  become  extinct  and  of 
no  effect  by  the  lapse  of  time  alleged  In  the 
ftoa. 

"0)  Chapter  5624  of  the  Laws  of  Florida, 
approved  June  S,  1807,  doc*  not  appljr  to 


the  causes  of  action  or  rlj^ts  of  reeorery 
set  up  in  the  declaration,  or  to  any  cause  of 
action  or  right  of  recovery  as  to  which  like 
those  mentioned  In  the  declaration,  the  pe- 
riod of  time  mentioned  In  the  plea  had  elaps- 
ed before  the  time  when  said  chapter  6624 
of  the  Laws  of  Florida  became  opmatlv^  to 
wit,  June  3,  1907. 

"(4)  Chapter  &624  of  the  Laws  of  Florida, 
which  is  relied  upon  to  sustain,  and  as  a 
basis  In  law  for.  the  plainttfTa  rcvllcatlon» 
ia  void  and  of  no  ^ect  to  revive  or  restore 
the  alleged  cauaea  of  action  and  rights  of  re- 
covwy  set  out  in  the  declaration,  or  eitho- 
or  any  of  such  causes  of  action  or  rights  of 
recovery,  which  cauaea  of  action  and  rights 
of  recovery,  and  each  and  every  of  them,  had 
become  extinct  and  of  no  eCFect  xwiw  to  the 
date  up<m  which  chapter  6024  of  the  Laws 
of  Florida  became  effective  as  a  law  of  the 
state  of  Florida,  to  wit,  Jane  8,  1907. 

"(5)  Chapter  5624  of  the  Laws  of  Florida, 
approved  June  3,  1907,  which  la  relied  upon 
to  sustain,  and  as  a  basis  iVlaw  for,  tlie 
plaintlff'a  replication.  Is  void  In  law  and  of 
no  effect  to  revive  or  restore  tbe  causes  of 
action  and  rights  of  recovery  eat  out  in  the 
de(Aaratl<»i,  or  eit^  or  any  of  sudi  canses 
of  action  m  rights  of  recovny,  and  derive 
the  defendant  of  its  vested  right  against  the 
payment  of  such  cauaea  of  action  and  rights 
of  recovery  resulting  to  the  defendant  from 
the  lapse  of  time  alleged  In  each  plea  ta 
which  the  said  replication  Is  pleaded. 

"(6)  Chapter  6624  of  the  Laws  of  Florida^ 
approved  June  S,  1907,  which  Is  relied  upon 
to  sustain,  and  as  a  basis  In  law  for,  the 
plaintiffs  r^licatlon,  la  void  In  law  and  of 
no  effect  to  revive  or  restore  the  alleged 
causes  of  action  or  rights  of  recovery  men- 
tioned In  the  declaration,  or  either  or  any 
of  such  cauaea  of  action  or  rights  of  recov- 
ery; such  chapter  6624  of  the  laws  of  Flor- 
ida being  In  violation  of  the  provisions  of 
section  12  of  the  Declaration  of  Rights  of  the 
Constitution  of  the  state  of  Florida  that  no 
person  shall  be  deprived  of  property  without 
due  process  of  law. 

"(7)  Chapter  56^  of  the  Laws  of  Florida, 
approved  June  8.  1007,  which  is  relied  upon 
to  sustain,  and  as  a  basis  In  law  for,  platn- 
tUTs  replication,  Is  void  and  of  no  effect  to 
revive  or  restore  the  canses  of  action  or 
rights  of  recovery  set  up  in  the  declaration, 
or  either  or  any  of  such  cauaea  of  action  or 
rights  of  recovery,  which  cansea  of  action 
and  rigbta  of  recovery  had  become  extinct 
by  the  lapse  of  time  mentioned  in  each  of 
said  pleas. 

"(8)  Chapter  6624  oi  the  tavra  of  Florida, 
approved  Jane  3,  1907,  which  Is  relied  upon 
to  sustain,  and  as  a  basis  In  law  for,  ^ain- 
tifTa  replication,  is  void  and  of  no  effect  to 
revive  or  reatore  the  rights  of  action  and 
causes  of  action,  or  rights  of  recovray  set 
up  In  the  declaraticm,  or  either  or  any  of 
such  .rights  or  action  or  canses  of  action  or 
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rl^ta  o(  recovery,  wbleb  rights  and  causes 
of  ttctiwi  and  rights  ot  recovery  had  become 
barred  by  the  lapse  of  time  mentioned  In 
eadb  of  said  pleas. 

There  is  no  law  of  the  state  of  Florida 
that  makes  the  facts  stated  In  said  replica- 
tion BuflAciait  to  rerive  tbe  alleged  causes 
€ft  actlim  or  ri^ts  of  recovoy  sned  on,  or 
either  or  any  of  such  causes  of  action  or 
rl^ts  4^  recovery,  from  the  effect  of 
being  destroyed  by  the  lapse  of  tlhw  aUmed 
In  each  of  said  pleas: 

"ao)  That  chapter  6621  of  the  Laws  of 
Flwlda,  in  so  to  as  it  seeks  to  restore  or 
revive  any  right  of  aetimi  or  cause  of  action 
or  right  of  recov^  set  out  In  the  plaintiff's 
declaration,  Is  unconstltational  and  void,  in 
that  it  is  restrictive  in  its  purpose  and  effect 

''(ll)  That  chapter  6824  of  the  Laws  of 
FlorW,  in  so  far  as  it  se^s  to  restore  or 
revive  any  tiaim  or  claims  of  i^ointlff  or 
right  ot  plaintiff  to  recow  any  amount  of 
money  to  compensate  him  for  expenses  In- 
dndlng  the  value  of  Its  time  and  eiqtenses, 
is  unconstitutional  and  void,  because  in  that 
it  is  retroactive  in  Its  purpose  and  effect 

"(12)  That  chapter  5624  of  the  Laws  of 
Florida,  in  so  tax  as  it  se^  to  restore  or 
revive  any  claims  or  claim  of  plaintiff  for 
an  amount  of  mon^  to  compensate  him  for 
all  reasonable  attorney's  fees,  as  claimed 
In  the  declaratkm.  is  unconstitutional  and 
void  because  It  Is  In  vhdatlon  of  the  provl- 
slons  of  section  17  of  the  Declaration  of 
Rights  of  the  Constitution  of  the  state  of 
Florida  that  no  ex  post  facto  law  shall  ever 
be  passed." 

This  idemnrrra-  was  sustained  by  the  court 
below,  and.  tbe  plaintiff  declining  to  plead 
farther,  final  Judgment  up<m  the  demurrer 
was  rendered  In  favor  of  the  defendant  be- 
low, and  for  a  review  of  this  Judgment  the 
plaintiff  below  brings  tbe  case  here  by  writ 
of  error,  and  assigns  the  following  as  error: 

(1)  The  court  erred  in  Its  order  of  Febru- 
ary 24,  1909,  orermllDg  plaintiff's  demurrer 
to  defMidant'B  sixth  plea. 

(2)  The  court  erred  In  EWid  order'  in  over- 
niling  plaintiff's  demurrer  to  defendant's 
seventh  plea. 

(3)  The  court  erred  in  said  (urder  In  over- 
mllng  plalntifTs  demnrrer  to  defendant's 
eighth  plea. 

(4)  The  court  erred  In  said  order  In  over- 
ruling plalntUTs  demurrer  to  defendant's 
ninth  plea. 

(5)  The  court  erred  In  said  order  in  over- 
mlliig  plalntUTs  demnrrer  to  defendant's 
tenth  plea. 

(0)  The  court  erred  in  Its  order  made  April 
19, 1009,  sustaining  the  defendant's  demurrer 
to  tbe  plalntUTs  replication  to  the  sixth,  sev- 
enth, eighth,  ninth,  and  tenth  pleas  of  the 
defendant 

(7)  The  court  erred  in  entering  final  Judg- 
ment in  favor  of  defendant  April  19,  1909. 

Section  2910  of  the  General  Statutes  of 
Florida  of  1906  provides  as  follows: 


"2910.  Power  to  sue  in  behalf  of  hidlvld- 
oals.  If  any  railroad,  railroad  company  or 
othw  common  carriw  doing  business  in  tikis 
state,  shall,  in  vfolaUon  or  disregard  of  any 
rule,  rate  or  r^ulation,  provided  by  the  com< 
mlsaloners  aforesaid.  Inflict  any  wrong  or  in- 
Jury  on  any  perstm,  it  shall  be  the  duty  of 
the  railroad  commlssi<m«rs  If  requested  by 
sucta  injured  person  to  institute  proceedings 
to  compel  restitution  and  to  enforce  the  pen- 
alty Incurred  In  any  court  having  Jurlsdic- 
tion,  and  such  action  by  the  railroad  com- 
mission shall  preclude  settlement  by  the  par- 
ty or  parties  injured  without  the  consent  of 
the  commisslm.  And  If  any  railroad  com- 
pany or  common  carrier  shall  discriminate 
by  way  of  rebate  or  otherwise,  directly  or. 
Indiredily,  In  favor  of  any  consignor  or  con- 
signee of  freights  within  this  stete,  or  allow- 
ing him  a  reduction  of  the  rate  fixed  by  said 
sommlsslonws  as  reasonable  and  Jusl^  any 
other  consignor  or  condgnee  of  fre^hts  with- 
in this  state  shall  have  a  right  of  action 
against  tlie  said  railroad  company  or  common 
carrier,  and  the  amount  of  his  damages  shall 
be  fixed  by  a  Jury,  unless  a  Jury  shall  be 
waived,  and  the  measure  of  damages  shall  be 
such  sum  or  sums  of  money  as  vrlU  fairly 
compeiuBate  the  injury  dwe  to  said  last  men- 
tioned conslfipior  or  consignee.  But  In  all 
sndi  cases  demand  in  writing  on  said  rail- 
road, railroad  company  or  common  carrier 
shall  be  made  for  the  mon^  damages  sus- 
tained before  suit  Is  brought  for  recovery  un- 
der this  section  and  all  suits  under  this  chap- 
ter sliall  be  brought  within  twelve  months 
after  the  commission  of  the  alleged  wrong 
or  injury." 

By  diapter  6621,  Lews  approved  June  8, 
1907,  this  section  of  the  General  Statutes 
was  amended  to  read  as  follows:  "If  any 
railroad,  railroad  company  or  other  common 
carrier  doing  business  in  this  stete,  shall,  in 
violation  or  disregard  of  any  rule,  rate  or  reg- 
ulation, provided  by  the  commissioners  afore- 
said, inflict  any  wrong  or  injury  on  any 
person,  It  shall  be  the  duty  of  the  railroad  com- 
missioners, if  requested  by  such  injured  per- 
son, to  institote  proceedings  to  compel  resti- 
tution, and  to  enforce  the  penalty  incurred  In 
any  court  having  Jurisdiction,  and  such  ac- 
tion by  the  railroad  commission  shall  pre- 
clude settlement  by  the  party  or  parties  in- 
jured without  the  consent  ot  the  commission. 
And  If  any  railroad  company  or  common  car- 
rier stiall  discriminate,  by  way  of  rebate  or 
otherwise,  dlrectiy  or  IndlrecUy,  in  favor  of 
any  consignor  or  consignee  of  freighte  within 
this  state,  or  allowing  him  a  reduction  of  the 
rate  fixed  by  said  commissioners  as  reason- 
able and  Just,  any  other  consignor  or  con- 
signee of  freights  within  this  state  shall  have 
a  right  of  action  against  the  said  railroad 
company  or  common  carrier,  and  the  amount 
of  falfl  damages  shall  be  fixed  by  a  Jury,  un- 
less a  jury  shall  be  waived,  and  the  measure 
of  damages  shall  be  such  sum  or  sums  of 
money  as  will  ftlrly  compensate  the  Injury 
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<Sone  to  said  last  menttoned  consignor  or  con- 
signee. But  In  all  audi  caaea  demand  In 
writing  on  said  railroad,  railroad  company 
or  common  carrto*  shall  be  made  for  the 
mon^  damages  anstalned  betore  snlt  Is 
brought  for  recovery  under  this  section,  and 
all  suits  nnder  this  diapter  fdiall  be  brouglit 
within  twelve  months  after  the  commission 
of  the  alleged  wrong  or  Injary,  except  In  cas- 
es wbere  the  railroad  comndssloners  have 
heretofore  been,  or  shall  hereafter  b^  tn^^  the 
refusal  of  such  railroad  or  conuntm  carrin 
to  observe  Uie  rates,  mles,  sidiedules  or  reg- 
ulations Ify  the  railroad  commlsslonerB  com- 
pelled to  resort  to  suits  to  enfbrce  such  rates, 
rules,  sdiednles,  or  regulations,  and  in  sacb 
-  cases,  suits  for  such  loss,  damage  or  penalty 
may  be  brought  within  twelve  months  after 
the  termination  of  su<Ai  suits  In  favor  of  the 
railroad  commlsslonerB." 

In  the  case  of  Parmelee  v.  Savannah,  F. 
&  W.  By..  78  6a.  23d,  2  S.  E.  686,  the  Supreme 
Court  of  Oeoi^,  construing  a  statute  Idta- 
tlcal  with  the  Florida  Statute  first  above 
quoted,  held  that  such  statute  makes  it  a  con- 
dition precedent  to  the  bringing  of  a  suit  for 
the  recovery  -of  amounts  paid  for  freight  to 
a  railroad  company  In  excess  of  the  sum  al- 
lowed by  the  Railroad  Commission  that  the 
suit  should  be  brongtat  within  12  months  from' 
the  time  the  right  of  actlon'accmea. 

In  Oulledge  v.  Seaboard  Air  Line  B.  Co., 
148  N.  C.  667,  62  S.  B.  733,  It  was  h^d  that, 
where  a  statute  created  a  new  right  of  action 
and  imposed  a  limitation  whldi  was  a  condi- 
tion to' the  exercise  of  such  right,  no  explana- 
tions as  to  why  suit  was  not  brought  within 
the  specified  time  would  avail  to  excuse  the 
default,  in  the  absence  of  a  saving  clause  in 
the  statute. 

In  Stem  v.  La  Compagnle  G^nSrale  Trans- 
atlantlque  (D.  a)  110  Fed.  996,  It  was  held 
that,  where  a  statute  gives  a  right  of  action 
for  wrongful  death,  "provided  that  every  sodi 
action  shall  be  commenced  within  12  calendar 
months  after  the  death  of  such  deceased  per- 
son." such  proviso  was  not  merely  a  de^gna- 
tion  of  the  ordinary  period  of  limitation  for 
such  Qctlone,  operating  as  a  part  of  the  gen- 
eral statute  of  limitations  of  the  atat^  on 
the  remedy  alone,  and  hence  subject  to  ex- 
tension under  a  provision  of  sndi  general 
Statute  when  the  defendant  was  not  a  resi- 
dent of  the  state,  and  having  an  action  to  en- 
force the  right  given  when  brought  in  anoth- 
er jarlsdlctlon,  to  be  governed  by  the  law  of 
the  forum  as  to  limitation,  but  was  an  ex- 
press  condition  of  the  right  of  action  Itself, 
which  must  be  given  effect  in  every  forum 
wherein  an  action  based  upon  the  statute  Is 
Instituted.  Thompson  v.  Hoxsle,  25  R.  I.  377. 
60  Atl.  980;  The  Harrisburg,  119  V.  S.  199,  7 
finpu  Ct  140,  30  l:  Ed.  858;  19  Am.  &  Eng. 
Ency.  Law.  p.  101. 

Our  condu^on  ia  that  wa&et  the  provisions 
of  the  first  above  quoted  statute  tite  period  of 


time  (12  months)  -wltfaln  whldi  all  actfona  nn- 
der sudi  stetute  most  be  Instituted  Miters  in- 
to and  becomes  a  part  of  the  rl^t  of  action 
itself,  and  that,  if  sndi  limited  time  Is  allow- 
ed to  elapse  without  the  Institution  of  an  ac- 
tion, the  right  of  actl(m  itself  is  forever  ex- 
tinguished and  gone,  and  that  such  limitation 
Is  not  like  ordinary  statutes  of  llmitetiona 
that  may  be  said  to  affect  the  rooedy  mereily, 
bat  directly  affects  the  very  right  of  action 
itself. 

The  r^llcatlons  of  the  plaintiff  to  the  pleas 
of  the  defendant  setting  ap  this  bar  seek  to 
avoid  the  extinguishment  of  Its  right  of  ac- 
tion. Invoking  the  provlaiona  ot  diaptw  S624. 
Laws  1907,  last  above  quoted,  by  which  the 
time  fOT  brli4|tng  muSx  acU<HU  was  extended 
to  12  months  after  the  tennlnatiott  of  mit 
by  the  railroad,  oommlsalon  to  oiforoe  Ito 
schedules,  rules,  rates,  etc.,  and  alleging  tbat 
a  suit  by  the  railroad  commission  had  been 
instituted  and  had  terminated  within  12 
months  before  tbe  bringing  this  suit  The 
detdaratloa  of  the  plaintlfl  and  the  pleas  of 
the  defendant  show  that  the  cause  of  action 
sued  on  arose  more  tiian  12  months  prior  to 
the  enactment  of  this  last-mentioned  statute, 
and  that  nnder  tiie  provisions  of  the  flrst- 
qnoted  statute  the  right  of  action  ot  tite  plain- 
tiff had  become  ^ctlnct  prior  to  the  passage 
of  the  la8t-menti<med  law.  Under  these  cir- 
cumstances, the  Act  of  June  3,  1907,  diapter 
0624,  could  not  affect  the  cause  of  the  plain- 
tiff so  as  to  revive  his  right  of  action,  for 
that  had  become  extinguished  prior  to  the  act 
of  the  Legislature.  It  is  next  contended  that, 
even  if  the  plalntltTs  claim  was  barred  or 
extinguished  under  the  statute,  that  still  he 
has  a  remedy  at  the  common  law  for  recovery 
of  the  alleged  excessive  freight  charges.  This 
contention  cannot  be  sustained.  There  la  in 
the  declaration  of  the  plaintiff  no  count  or 
all^atlon  upon  ^Ich  the  alleged  common- 
law  remedy  la  Invoked ;  but,  on  tbe  contrary, 
the  declaration  plants  Itself  entirely  upon  the 
provisions  of  our  statute.  The  court  below 
ruled  correctly  in  snstalnli^  the  defendant's 
demurrer  to  the  replication  of  the  plaintiff 
to  Its  pleas,  and  in  the  entry  ot  Judgmwt  In 
the  defendant's  favor,  and  sudh  Judgment  Is 
hereby  aflarmed,  at  the  cost  of  the  plaintiff  in 
error. 

WHtTFIEU),  a  and  SQACKLEFOBD, 
COCKRBIiU  and  PABEHIIA  JJ*»  ctmcur. 

HOGEEB,  3^  dissents. 


McRAINET  V.  JABBELL  et  sL 
(Supreme  Court  of  Florida,  Division  A.  April 

i»,  1010.) 

(Byllahnt  hv  the  Court.) 

L  EQurrr  (|  237*)— Deiiuseeb.  in  Answxa. 

When  a  defendant  Id  a  salt  In  eqnltv  avails 
himself  ot  the  right  and  jwlvilage  acooraed  him 
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hr  BectloD  18T1  of  the  General  Statutes  of  1906 
of  incorporating  a  demurrer  to  the  entire  bill  In 
his  answer  thereto,  whereby  he  attacks  the  eq- 
uity of  the  bill,  such  demurrer  is  not  overmlea 
by  ttie  answer. 

[Ed.  Note.—For  other  cases,  see  Equity,  Cent. 
Dig.  I  492;  Dec  Dig.  8  237.*1 

2.  EqITITT  (I  241*)— Pl.ElJ>INa— DraCDSBEB  Uf 

Anbwbb— Heabinq. 

When  a  defendant  la  a  snit  in  equity  in- 
corporates in  his  answer  to  the  bill  a  general  de- 
murrer, whereby  he  atta<te  the  cqm^  of  the 
bill.  It  b  only  at  the  final  hearing  of  w  cause 
that  RDch  demurrer  can  be  called  up  for  disposi- 
tion, though  it  should  be  called  to  the  attention 
of  the  court  at  that  time  before  the  merits  are 
gone  into. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  S  51S;  Dec.  Dig.  f  241.«] 

On  motloD  to  reinstate  appeal.  Granted, 
and  Judgment  affirmed. 

For  former  opinion*  see  CO  Fla.  — ,  62 
South.  10. 

SHACKLEFORD,  3.  The  appeal  entered 
Id  this  case,  by  reason  of  a  defectlTe  certif- 
icate to  the  transcript,  was  dismissed.  S9 
Fla.  — ,  62  South.  10.  A  motion  for  re- 
instatement of  the  same  on  the  docket  of  this 
«oart  was  made,  in  accordance  with  the  pro- 
rislons  of  chapter  5898  of  the  Laws  of  Flori- 
da (Laws  1909,  p.  45),  which  was  granted. 

Two  points  are  presented  by  the  assign- 
ment of  errors  for  oar  determination,  both 
of  which  InTOlre  the  proper  construction  of 
section  1871  of  the  General  Statutes  of  1900, 
which  iB  as  follows: 

•*1871.  (1419).  May  be  Incorporated  in  the 
Answer. — ^The  defendant  may  In  all  cases, 
Instead  of  filing  a  formal  plea  or  demurrer, 
Insist  on  any  special  matter  in  his  answer, 
and  have  the  same  benefit  thereof  as  if  he 
bad  pleaded  the  same  matter  or  had  demnrred 
to  the  bill." 

The  defendants  filed  an  answer  to  the  1)111 
of  complaint  and  Incorporated  a  demurrer 
therein,  in  which  they  attacked  the  equity 
of  the  Mil.  The  complainant  filed  a  motion 
to  overrule  the  demurrer  on  the  ground  that 
It  was  a  general  d^urrer  going  to  the  whole 
blU,  and,  in  consequence  such  demurrer  was 
waived  or  overruled  by  the  flltng  of  the  an- 
swer. The  motion  also  sought.  In  the  event 
the  court  refused  to  overrule  the  demurrer, 
permission  to  have  the  same  argued  and  dis- 
posed of  prior  to  the  final  hearing.  The  court 
overruled  both  grounds  of  the  motion,  and 
vpon  this  ruling  all  the  assignments  of  er- 
ror are  predicated. 

We  are  of  the  (pinion  that  the  ruling  of 
the.  trial  court  was  entirely  proi>er.  See 
Badd  V.  Gamble,  13  Fla.  266,  and  HoUlngs- 
wortb  T.  Handcock,  7  Fla.  838,  and  the  au- 
thorities cited  therein,  eqieclally  Menx  v.  An- 
tbony,  11  Ark.  411,  62  Am.  Dec  274;  1  DanleU, 
Cb.  PI.  &  Pr,  (6tb  Ed.)  •7X5;  So.  L.  I.  &  T. 
Co.  T.  Lanier,  6  Fla.  110,  68  Am.  Dec.  448; 
AMea  v.  Penney.  12  Fla.  848,  37&  Also  see 
«  Ency.  of  PI.  ft  Pr.  415.  416,  and  authorities 


dted  In  notes.  While  the  demurrer  so  Incor- 
porated In  the  answer  Is  postponed  to  the 
final  hearing,  it  must  be  called  up  for  disposi- 
tion at  that  time  before  the  merits  are  gone 
into.  Farther  discussion  seems  aunecessary. 

The  interlocutory  ot&a  appealed  from  must 
be  affirmed. 

WHITFIELD,  C.  J.,  and  COOKRELL.  J., 
ooQcar. 

TAYLOR,  HOCKER,  and  PARKHILL^  J  J., 
concur  In  the  opinion. 


MORGAN  T.  BATON  et  nx. 
(Snprsme  Court  of  Florida,  IMvlslon  B.  May 
IS,  19ia  Rehearing  Denied  May  18;  ma) 

(anHaitu  &v  the  Court.) 

1.  CONTBAOTH  <|  145*)— "PlUWW  OF  CONTBACT." 

Where  a  person  residing  in  one  place  makes 
s  propoBal  to  parcbase  property  by  letter  to  a 
person  residing  in  another  place,  and  such  pro- 
posal is  there  accepted,  the  place  of  acceptance, 
and  not  the  place  of  the  pro[>oBBl,  la  the  "place 
of  the  contract." 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent.  Dig.  }  728;  Dec  Dig.  |  145.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6892,  6393.] 

2.  VSNUB  (S  6*) — Pboceedinos  to  Knfobce. 

.  A  suit  to  enforce  specific  performance  of 
an  agreement  to  convey  land  need  not  be 
brought  in  the  county  where  the  land  lies. 
[Ed.  Note.— For  other  cases,  see  Venue,  Dec 
S  6  ;*  Specific  Performance,  Cent.  Dig.  | 


8.  SpBCinc  Pekpobvance  ((|  4,  6,  66*)— Xa- 
TUBS  or  RsacEDT'-BFrEOT  of  Reuedt  at 
Law. 

It  is  the  settled  rule  that  the  remedy  by 
specific  performance  is  mutual  as  between  ven- 
dor and  veudee,  and,  where  the  remedy  is  sought 
by  the  vendor,  it  makes  no  difference  that  the 
relief  he  seeks  thereby  Is  only  to  enforce  the 
payment  of  a  specific  sum  of^  money.  And  a 
suit  by  8  vendor  for  specific  performance  of  a 
contract  for  the  sale  of  land  cannot  be  defeated 
on  the  ground  that  there  la  a  remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  U  9-11,  197 ;  Dec  Dig. 
If  4.  6,  66.*] 

4.  APPBAX.  and  EEBOB  jf  969*)— PLSADINa  (I 

236*)— Amendment— DiscBETiON  op  Tbial 

COUBT. 

It  is  the  settled  rule  here  that  our  trial 
courts  are  vested  with  a  broad  discretion  In 
the  matter  of  allowing  amendments  of  the  plead- 
ings Id  a  cause,  and.  unless  there  Is  a  gross  and 
fiagrant  abuse  of  this  discretion,  the  appellate 
court  will  not  interfere  with  its  exercise. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3825;  Dec  Dig.  |  959:* 
Pleading,  Gent.  Dig.  |  601;  Dec.  Dig.  {  236.^] 

6.  Vkndob  and  Fdbchaskb  (S  128*)— Natubb 

OF  Convktanck  Requibed. 

The  rule  is  that  where  It  appears  fn»n  the 
contract,  or  the  circumstaQces  accompanying  it, 
that  the  parties  had  In  view  merelv  snch  a  con- 
veyance as  will  pass  all  the  title  wbldi  the 
vendor  had,  whether  defective  or  not,  that  Is  all 
the  vendee  can  Insist  upon. 

[EkL  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Dec.  Dig.  i  128.*] 
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Ai^nal  fKno  Carciilt  Gonrt,  Duval  Ooanty; 
B.  M.  Gall,  Judge. 

BUI  by  Bndl^  Ifc  Eaton  and  wife  against 
C  G.  Moi^n.  Decree  for  complainants,  and 
deten^mt  appeals.  Affirmed. 

See,  also,  SI  South.  814. 

C  C  Morgan,  in  pro.  per.  Geo.  M.  Powell 
and  G.  E.  Pelot,  for  appellees. 

TAYLOR,  J.  The  appellees  filed  their  b!U 
in  equity  in  the  circuit  court  of  Duval  coun- 
ty for  the  specific  performance  of  a  contract 
for  the  purchase  from  them  by  the  appellant 
of  divers  tracts  of  land  situated  inj^  Soto 
county,  Fla.  The  bill  alleges  tfaat^e  con- 
tract of  purchase  made  by  the  defendant, 
Morgan,  stipulated  only  for  a  Quitclaim  deed 
to  all  of  the  int^ests  of  the  complainants  In 
and  to  said  lan^whlch  deed  was  to  be  ex- 
ecuted and  delivered  upon  the  payment  by 
the  defendant  of  the  sum  of  $500;  that  the 
deed  as  stipulated  for  was  executed  and  ten- 
dered to  the  defendant,  but  he  failed  and  re- 
fused to  comply  with  his  contract  of  pur- 
chase. The  bill  also  alleges  that  the  said 
contract  was  made  in  the  city  of  Jacksonville 
In  Duval  county.  The  defendant  filed  a  plea 
In  abatement  of  said  suit  on  the  ground  that 
he  (the  defendant)  was  not  a  resident  of  Du- 
val county  where  said  suit  was  Instituted, 
but  resided  in  De  Soto  county,  and  that  $ald 
cause  of  action  did  not  accrue  in  Duval  coun- 
ty, and  ttiat  the  lands  in  controversy  are  not 
in  Duval  county,  but  In  De  Soto  county. 
This  plea  was  overruled  on  argument,  and 
the  defendant  then  demurred  to  the  bill  on 
the  grounds  that  there  was  no  equity  in  said 
bill,  that  the  complainant  had  an  adequate 
remedy  at  law,  and  that  it  does  not  appear 
from  said  bill  that  complainant  will  suffer 
Irreparable  injury  by  reason  of  the  failure  of 
the  defendant  to  i)erform  the  contract  sued 
upon.  This  demurrer  was  overruled,  and  the 
defendant  then  answered  the  bill  alleging 
that  the  complainant  had  no  title  to  said 
lands  that  he  could  convey;  that  all  of  his 
estate  In  said  lands  had  been  forfeited  by 
tax  sales  thereof  and  tax  titles.  A  volumi- 
nous amount  of  testimony  was  taken  and  re- 
ported to  the  court,  and  at  the  final  hearing 
a  decree  was  rendered  in  favof  of  the  com- 
plainants ordering  the  defendant  to  specif- 
ically perform  his  said  contract  by  accepting 
the  quitclaim  deed  tendered  to  him  by  com- 
plainants and  by  paying  the  contract  sum  of 
$500  therefor.  From  this  decree  the  d^end- 
ant  below  appeals  to  this  court  The  order 
of  the  court  overruling  the  defendant's  plea 
in  abatement  Is  assigned  as  error.  There 
was  no  error  In  this  ruling. 

Section  1383  of  onr  General  Statutes  of 
1906  provides  that;  "Snlts  shall  be  b^un 
only  In  the  county  •  ♦  •  where  the  de- 
fendant resides,  or  where  the  cause  of  action 
accrued,  or  where  the  property  in  litigation 
Is." 

Was  Duval  county,  under  the  circumstances 
at  this  cas^  the  place  where  the  complain- 


ants' cause  of  action  accmedt  We  tblnk  tliat 
it  was;  Tlie  facts  were  that  the  defendant, 
residing  in  De  Soto  county,  by  letter  address- 
ed to  tbe  agent  and  attorney  of  complainants, 
who  raslded  in  JadESonTtlle  in  said  Duval 
county,  proposed  to  pnrcliaBe  the  property 
at  tbe  stipulated  sum,  and  said  agent  and  at- 
torney at  said  JadEsonvllIe  accepted  the  prop- 
osition. It  seems  to  be  well-settled  law  that 
where  a  penon  residing  in  one  place  makes 
a  proposal  to  pnrtAase  property  by  l^er  to 
a  person  residing  in  another  place,  and  sncli 
proposal  Is  there  accepted,  the  place  of  ac> 
ceptance,  and  not  the  place  ot  the  proposal, 
is  the  place  of  tbe  contract  22  Aul  &  Eng. 
Ency.  taw  (2d  Ed.)  p.  132^  and  numerous 
cases  there  dted. 

A  suit  to  enforce  the  qieciflc  poformance 
of  an  agreemoit  to  convey  land  need  iMt  be 
brou^t  In  the  connty  where  the  land  lies.  20 
Ency.  of  PI.  &  Pr.  p.  407,  and  antboritles 
there  dted. 

The  order  overruling  the  defendant's  de- 
murror  to  the  bill  is  assigned  as  errtMr.  There 
was  no  error  her&  It  la  tbe  settled  rule  that 
the  remedy  by  specific  performance  Is  mutual 
as  between  vendor  and  vendee,  and.  where 
the  remedy  Is  sought  the  vendor,  it  makes 
no  difference  that  the  reUef  he  seeks  thereby 
is  only  to  enforce  the  payment  of  a  spedflc 
sum  of  money.  Fry  on  Specific  Performance 
of  Contracts,  p.  32;  Tulee  v.  Canova,  11  Fla.  9. 

A  suit  by  a  vendor  for  spedflc  performance 
of  a  contract  for  the  sale  of  land  catmot  be 
defeated  on  the  ground  that  there  Is  a  rem- 
edy at  law.  Hodges  r.  Eowln^  68  Oonn.  12, 
18  AU.  979,  7  K  B.  A.  87;  Pomeroy*s  Con- 
tracts (2d  Ed.)  p.  6;  Story's  Bq.  Jur.  (Uth 
Ed.)  par.  723. 

Tbe  defendant,  atber  r^licaUon  to  his  orig- 
inal answer,  made  two  applications  to  file  a 
supplemental  answer,  which  iwoposed  answer 
set  up  other  and  divers  tax  titles  that  it  was 
claimed  divested  the  complainants  of  all  In- 
terest in  the  lands;  but  both  of  these  appli- 
cations were  denied  Xry  the  chancellor,  and 
such  rulings  are  assigned  as  error.  There 
was  no  error  herft  It  Is  the  settled  rule 
here  that  our  trial  courts  are  'Vested  with  a 
broad  discretion  In  the  matter  of  allowing 
amendmente  of  the  pleadings  in  a  cause,  and. 
nnless  there  Is  a  gross  and  flagrant  abuse  of 
the  discretion,  this  conrt  will  not  Interfere 
with  Its  exercise.  Smith  v.  Westeott,  84  Fla. 
430,  16  Soutti.  332.  Tbe  proposed  amend- 
mente to  the  defraidant's  answer  urged  noth- 
ing more  tlian  an  accumulation  of  Incumbran- 
ces on  the  title  of  the  complainants  to  said 
lands,  some  of  which  had  already  been  set  up 
In  the  original  answer,  but  none  of  which 
were  available  to  the  def«)dant  as  a  defense 
to  the  SQit  Tbe  contract  of  tbe  defendant 
was  for  a  quitclaim  deed  to  audi  interest  and 
only  such  Interest  as  the  complainant  had  in 
said  land,  and  to  take  such  gultdalm  cum 
onere  of  such  outstanding  tax  titles  as  ex- 
isted against  them.  The  rule  Is  that  where 
It  appears  from  the  contract,  or  the  drcum- 
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■Uncw  aocompuiylnK  that  ihe  parties  bad 
ia  Tlevr  merely  such  a  conTeyance  as  will 
pass  all  the  title  which  the  vendor  had, 
whether  defectlTe  or  not,  that  Is  all  the  rta- 
dee  can  Inatst  upon.  Thompson  t.  Hawl^, 
14  Or.  190^  12  Pao:  276;  Newark  SaTlngs  In- 
Btftntton  T.  JoneB'  Ez'rs,  87  N.  J.  Eq.  4M; 
PonUHw's  Contracts,  p.  45a 
We  think  the  decree  of  the  court  below  was 
Jnstlfled  by  the  evldenoe  In  the  caose^ 
and  the  said  decree  Is,  therefore,  here^  af- 
flnned  at  the  cost  of  the  appellant. 

HOCKER  and  FABEHIUi^  JJ.,  concnr. 

WHITFISUD,  a  J.,  and  SHACKLEFOVtB 
and  COCKBEUi^       concur  in  the  opinion. 


DEASON  T.  STONE  et  aL 
Supreme  Court  of  Alabama.    Feb.  1,  1910. 

Bebearinf  Denied  Feb.  26.  19ia) 
Deeds  (1  127*)— CoNsiBnciioi?— Estates  Ao- 

QinSED. 

A  gnntor  executed  a  deed  in  tiuat  for  tb« 
nee  of  bii  son  fOr  life,  and  at  his  death  for 
the  use  of  his  heirs  at  tiie  time  of  his  deatli,  and 
tbeir  hein  and  assigns,  forever,  and  in  case 
the  son  should  leave  no  heirs  at  his  death  the 
estate  should  go  to  the  heirs  at  law  of  the 
ffnuQtor  tb«i  living.  Held,  that  the  deed,  though 
controlled  by  the  statute  of  1812  (Clay's  Digest, 
p.  157,  I  37),  enacting  that  every  estate  in 
fee  tail  shall  be  an  estate  in  fee  simple,  but 
providing  tliat  any  person  may  make  a.  deed  to 
a  succession  of  donees  then  linng  and  the  heirs 
of  the  remainderman,  and  in  default  thereof  to 
the  heirs  of  the  donor,  etc.,  vested  In  the  son  a 
life  estate,  with  remainder  to  his  children  liv- 
ing at  his  death. 

[Bd.  Note^For  other  cases,  see  Deeds,  Cent 
Dv.  I  3Sa;  Dec  Di*.  |  127.*] 

Anderson,  J.,  disfleoting. 

Appeal  from  Circuit  Court,  Tuscaloosa 
County;  S-  H.  Sprott,  Judge. 

Ejectment  by  Fannie  A.  Deason  against 
Steve  Stoue  and  others.  From  a  judgment 
for  defendants,  plaintUC  appeals.  Affirmed. 

Daniel  Collier  and  B.  H.  Scrivener,  for  ap- 
pellant J.  Hanly  Foster  and  (M1v«f,  Tomer 
&  Bice,  for  app^eea. 

ANDEB80N,  J.  The  deed  In  question  was 
construed  In  the  opinion  of  the  court  in  the 
case  of  Flndtey  v.  HUl,  133  Ala.  229,  82 
Soath.  497,  and  the  anestlon  Involved  was 
again  considered  In  the  cases  of  Flndley  v. 
Deason,  186  Ala.  661,  33  South.  1013.  and 
Flndley  v.  Hardy,  135  Ala.  603,  33  South. 
1013,  and  was  decided,  in  these  last  two  cases, 
by  a  mere  reference  to  the  firet  case.  As  we 
undmtend  the  meaning  given  the  deed  in 
tbe  opinion,  it  was  that  Murchlson  Flndley 
took  a  life  estate,  with  remainder  to  his  de- 
scradants  living  at  the  time  of  his  deatii,  and 
In  defatilt  of  such  descendants  it  was  to  go 
to  tlie  helcB  of  the  grantor.  The  descendants 
of  tbe  life  tenant  were  synonymous  with  bod- 
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lly  heirs,  and  the  holding  was  that  Murchl- 
son Fhidley  took  a  life  estate,  with  a  re- 
mabuter  to  his  bodily  heirs  living  at  the  time 
of  his  death.  It  may  be  that  this  is  the 
proper  and  only  reasonable  meaning  to  be 
given  the  words  employed  In  the  conveyance; 
and,  whether  It  created  a  fee  tail  or  not,  tbe 
xemalndo-  could  be  npbdd  since  the  adoption 
of  the  Code  of  1852. 

It  Is  Insisted,  however,  that  this  deed  was 
executed  in  1826^  and  was  controlled  by  the 
statute  of  1812,  as  found  in  Clay's  Dig.  p. 
1S7,  {  87,  and  which  was  not  referred  to  or 
considered  In  the  former  opinion.  We  con- 
fess, that  the  opinion  does  not  discuss  or  re- 
fer to  said  statute;  but  if  the  ruling  to  the 
effect  that  a  fee  tail  was  not  created,  is 
sound,  then  said  statute  would  have  no  ap- 
plication. If,  on  the  other  hand,  tbe  deed 
did  create  a  fee  tall,  and  the  court  erred  in 
holding  to  the  contrary,  thai  the  statute  ol 
1832,  being  tbe  law  when  the  deed  was  made, 
would  apply,  and  Murchlson  Flndl^  would 
take  the  absolute  fee  thereunder,  unless  It 
came  within  the  proviso  therein  contelned. 
SectUm  37,  as  found  in  day's  Digest  Is  as 
follows:  "Every  estate  In  lands  or  slaves, 
which  now  Is  or  shau  hereafter  be  created 
an  estate  In  fee  tall,  shall  from  henceforth  be 
an  estate  in  fee  situptei  and  the  same  shall 
be  dlscliarged  of  the  conditions  annexed 
thweto  by  the  common  law,  restraining  allra- 
atlons  batme  the  dcmee  shall  have  Issue,  so 
that  the  donee,  or  pttson  In  whom  the  condi- 
tional fee  is  vested,  or  shall  vest,  shall  have 
tbe  same  power  over  tbe  said  estates,  as  if 
th^  were  pure  and  absolute  fees:  Provided, 
that  any  person  may  make  a  conveyance  or 
demise  of  lands,  to  a  succession  of  donees 
thai  living,  and  the  heir  or  beirs  of  the 
body  of  the  remainderman,  and  default  th«e- 
of,  to  the  right  heirs  of  the  donor  In  fee  sim- 
ple." 

"First.  Did  this  deed  create  a  fee  tail  un- 
der the  common  law?  Second.  If  It  created 
a  fee  tail,  did  It  come  within  the  proviso 
created  In  the  statute?  If  the  first  inquiry 
can  be  answered  In  the  affirmative,  and  the 
second  In  the  negative,  then  the  grantor, 
Murchlson  Flndley,  took  tbe  absolute  estate 
in  fee  simple,  under  the  force  of  said  statute, 
r^ardlesB  of  wliat  the  law  Is  or  has  been 
since  tbe  execution  of  said  deed.  The  first 
Inquiry,  as  we  have  observed,  was  answered 
in  the  negative  in  the  former  opinion,  and  if 
the  holding  there  was  sound  there  Is  no  need 
to  answer  the  second  Inquiry.  On  the  other 
hand,  the  first  question  has  been  answered  in 
the  affirmative,  and  the  second  In  the  nega- 
tive, in  the  cases  of  Simmons  v.  Augustln,  3 
Port  90,  and  Martin  v.  McBee.  30  Ala.  116, 
wherein  it  was  held  that  language  similar  to 
that  given  the  deed  in  question  created  a  fee 
tall,  and  the  first  grantee  took  a  fee-simple 
estate  under  the  stetuto  of  1SI2.  The  words 
cunaldued  -ln  the  Simmons  Oue.  supra,  may 
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not  be  Identical  with  Oioae  aivUed  hj  this 
conrt  in  the  former  opinion  to  tlds  deed:  but 
the  worda  used  In  the  InBtnunent  considered 
in  the  Martin  Case,  sapra,  are  id«itlcal  with 
the  meaning  given  the  words  enqdi^red  in  the 
present  deed.  There  Is,  ther^or^  a  direct 
conflict  bx  the  holding  that  this  deed  did  not 
create  a  fee  tall  with  the  Gases  of  Simmons 
and  Martin,  supra,  and  we  mmt,  therefore, 
determine  the  soundness  of  the  mlings,  re- 
specttTelf,  and  adopt  tiiat  view  wbldt  may 
seem  sound  and  correct 

It  will  be  observed  that  the  only  authori- 
ties cited  In  the  case  of  Findley  v.  HIU.  1S8 
Ala.  228,  S2  SouttL  497,  in  support  Of  the 
holding  that  the  deed  in  question  did  not 
create  an  estate  tail,  la  reame  on  Rem.  177, 
and  the  case  of  Roberta  r.  Ogbonme;  37  Ala. 
174.  Feame  on  Ronalnders  does  not  support 
the  holding.  It  may  be  that  the  Ogbourne 
Case,  supra,  does.  In  a  measure,  8u{^>ort  the 
conclusion  in  the  Findley  Case,  supra.  This' 
case,  however,  does  not  strike  us  as  being 
sound,  or  as  a  well-considered  case.  Mor^ 
over,  Stone,  J.,  dissented  from  same  This 
case  seems  to  proceed  upon  the  theory  that 
Uie  testator  gave  directly  to  the  heirs  of 
Sarah  Bledsoe,  reserving  to  her  simply  a  use 
during  her  lifetime^  that  the  heirs  took  the 
entire  property,  and  not  the  ronalnder  after 
a  life  estate,  and  that  the  reservation  to  Mrs. 
Bledaoe  was  not  of  the  thing  itself,  but  of 
the  use  and  benefit  for  a  specified  time,  and 
that  these  facts  differentiated  the  case  from 
those  which  fell  within  the  rule  in  Shelley's 
Case.  Whether  this  was  a  proper  construc- 
tion as  to  the  meaning  of  the  derlse  to  Mrs. 
Bledsoe,  or  not,  we  need  not  determine ;  for, 
if  it  was,  it  differentiated  It  from  the  present 
deed,  which  plainly  gives  Murchlsou  Findley 
a  life  estate,  rather  than  a  mere  reservation 
to  use  the  same.  On  the  other  hand,  we 
find  that  the  case  of  Martin  v.  McRee,  si^ra, 
is  In  line  with  Lenoir  v.  Rainey,  15  Ala.  667, 
and  Hamner  v.  Smith,  22  Ala.  433.  In  the 
case  of  Bibb  v.  Bibb,  79  Ala.  442,  the  court 
reaffirmed  the  soundness  of  the  Martin  Case, 
supra,  and  declared  it  the  proper  construction 
of  the  Btatote  of  1812  above  quoted,  notwith- 
standing it  did  not  follow  same  in  said  case, 
as  the  parties  had  purchased  after  a  former 
construction  of  the  idcDtlcal  Instrument  in 
the  case  of  Edwards  v.  Bibb,  43  Ala.  666,  and 
Edwards  v.  Bibb.  64  Ala.  475.  This  Martin 
Case  was  again  cited  approvingly  In  the  case 
of  McQueen  v.  Logan,  80  Ala.  307.  We  do 
not  find  that  the  case  of  Roberts  v.  Ogbourne 
has  ever  hem  cited,  except  in  ttie  Findley  v. 
HIU  Case,  supra,  and  in  the  case  of  McQueen 
V.  Logan,  supra,  and  in  which  said  last  case 
it  was  cited  in  support  of  the  application  of 
the  rule  In  Shelley's  Case  as  to  conveyances 
made  prior  to  the  adc^tion  of  the  Code  of 
1852.  We  are  therefore  comtralned  to  hold 
that  the  deed  in  question  created  a  fee  tail, 
under  the  well-considered  authorities  con- 
struing the  law  as  it  existed  when  the  same 
was  executed,  and  Murchlson  Findley  acquir- 


ed a  feeaimple  title  to  the  propertr  conveved. 
The  case  of  Findley  v.  HlU,  188  Ala.  329,  32 
Sooth.  497,  Is  ecpressly  overruled,  in  so  far 
as  it  holds  tiiat  Oie  deed  did  not  create  a  fee 
tall,  and  in  holding  that  the  bo^y  heirs  of 
HnrdilBoiL  Findle?  acquired  a  title  nnd»- 
same. 

As  was  said  by  tlie  court,  speaking  througli 
Ston^  0.  J.,  in  tlw  case  of  McQueen  v.  Lo- 
gan, supra:  'This  rule  of  interpretation  is 
not  now  the  law  of  Alabama.  It  was  changed 
a  third  of  a  century  ago.  Code  1876,  |  2183. 
Only  deeds  m  wills  executed  before  tiie  bAop- 
tion  of  our  first  Code  (Janiury  IT,  18C3)  are 
governed  by  it  Few  cases  will  hereafter 
come  before  va  whMi  can  feel  Its  Infiuence. 
Alatmma  can  now  Sture  wiUi  New  York  in 
the  touchlngly  beautlfnl  tribute  paid  to  it  by 
the  learned  and  classical  Kent  (4  Com.  283)." 
We  must  add  that  this  is  am<Hig  the  few 
cases  coming  to  us  aftor  over  a  half  century 
from  the  ad(q>tlon  of  tlie  first  Code,  and 
wtiich  is  governed  1^  statotes  previous  there- 
but  which  presente  a  question  long  and 
well  settled  by  the  authorities.  Simmons  v. 
Angustin,  8  Port  90;  Lenoir  v.  Rainey,  15 
Ala.  667;  Hamner  v.  Smith,  22  Ala.  433; 
Martm  V.  McRee,  30  Ala.  116 ;  Bibb  v.  Bibb, 
79  Ala.  442;  McQueen  v.  Logan,  80  Ala.  307. 

The  Alatwrna  cases  cited  and  rtiled  upon 
in  brief  of  counsel  for  api>ellee  can  be  recon- 
ciled with  the  present  holding.  The  case  of 
Powell  V.  Glenn,  21  Ala.  459,  held  that,  owing 
to  explanatory  expressions,  "heirs  of  her 
body"  was  8yn<mymous  with  children.  The 
present  deed  cannot  be  construed  so  as  to 
limit  the  estate  over  to  restricted  descend- 
ants of  Murchlson  Findley,  It  gives  the  land, 
upon  ills  death,  to  his  heirs  generally ;  but, 
owing  to  the  fact  that  the  grantor  sought  to 
give  it  to  his  own  heirs,  in  case  of  a  failure 
of  heirs  on  the  part  of  Murchlson,  and  that. 
If  Murchlson  left  no  heirs,  there  could  be  no 
heirs  of  the  grantor  to  take  upon  Murchlsou 's 
death,  this  court  held  that  the  deed  referred 
to  the  descendants  of  Murchlson,  and  not  col- 
lateral or  general  heirs.  It  was  not,  and 
could  not  have  t>een,  correctly  held,  however, 
that  the  "descendants  of  Murchlson"  were  so 
limited  as  to  become  words  of  purchase.  In- 
stead of  words  of  limitation.  Moreover,  the 
Instrument  construed  In  the  Powell  Case,  su- 
pra, related  to  personal,  and  not  real,  proper- 
ty, and  wbldi  distinction  will  be  adverted  to 
later  on. 

The  case  of  McVay  v.  IJams,  27  Ala.  238, 
construed  a  conv^ance  or  devise  of  personal 
property,  a  slave,  and,  while  the  opinion  ques- 
tioned a  distinction  that  bad  been  previously 
made  In  construing  words  one  way  when 
they  related  to  personal  property  and  another 
way  when  referring  to  real  estate,  adtiered 
to  the  distinction,  and  Intimated  that  there 
would  be  a  fee  toil  under  the  InBtnunent 
there  considered  if  it  related  to  land. 

The  case  of  Dunn  v.  Davis,  12  Ala.  135, 
was  by  a  divided  court,  and  the  instrumoat 
construed  related  to  pnsonal  pnverty,  a 
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Blav«»  and  "heirs  or  diUdren"  were  used,  and 
the  court  held  these  to  be  words  of  par- 
chase^  and  Intimated  that  th^  should  not  be 
construed  in  the  same  senae  u  where  applied 
to  real  estate. 

In  the  case  of  May  t.  Ritchie,  65  Ala.  602, 
the  court  held  that,  because  of  the  use  of  the 
words  "children"  indiscriminately  with  "heirs 
of  the  body"  to  designate  the  remalndermeu, 
they  took  as  purchasers;  but  It  was  said  in 
this  oirinion:  *^nder  the  operation  of  the 
role  In  Shelley's  Case,  of  force  when  the  deed 
was  executed,  a  gift  to  one  for  llf^  and  then 
to  the  heirs  of  his  body,  would  create  an  es- 
tate tail;  the  words  'heirs  of  the  body'  be- 
1ns,  in  their  nature  and  ordinary  significa- 
tion, words  of  limitation,  and  not  of  pur- 
chase." 

The  case  of  SuUlTan  t.  McLaughUu,  89 
Ala.  60, 11  South.  447,  related  to  a  deed  made 
since  the  Code  of  1852.  Moreover,  other 
words  were  used  which  Jnstifled  the  court  In 
holding  tliat  it  related  to  the  children  of  the 
grantee  begotten  by  the  grantor. 

In  the  case  of  Campbell  Noble,  110  Ala. 
382.  19  South.  28.  the  court  held  tbat,  under 
all  the  circumstances  of  the  case,  "heirs  of 
the  body"  was  synonymous  with  "child  or 
Children,"  and  upheld  the  remainder.  On  the 
other  hand,  the  meaning  glren  the  deed  In 
question  in  the  case  of  FIndley  t.  HIII,  supra, 
was  that  the  h^rs  of  the  first  taker  did  not 
mean  heirs  In  the  broader  saise,  but  meant 
the  cfalldreD,  Issue,  or  descwdftnts  of  Murch- 
laon  living  at  his  death,  and  which  Is  broad 
enough  to  cover  all  bodily  heirs  llring  at  the 
time  of  his  d^tb.  It  is  not  restricted  to  any 
class  of  bodily  heirs  or  descoidante,  but 
wonld  include  any  and  all  who  might  be  liv- 
ing at  the  time  of  his  death,  and  falls  entire* 
ly  within  the  holding  in  the  case  of  Martin  v. 
McRee,  SO  Ala.  lift. 

Tbe  foregoing  Is  the  opinion  of  the  writer; 
Imt  a  majority  of  the  court  are  in  favor  of 
following  the  case  of  FIndley  v.  Hill,  133  Ala. 
229.  32  South.  497.  They  think  the  constmc- 
tloii  of  the  deed  in  said  case  was  proper,  and 
that  tbe  opinion  is  sound,  and  not  in  conflict 
with  the  case  of  Martin  v.  McRee,  30  Ala. 
116. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 
Affirmed. 

IK>WDELL,  C.  J.,  and  SIMPSOK.  Me- 
CLELLAN.  and  SAYRE,  JJ.,  concnr.  AN- 
DERSON, J.,  dissents. 


TILTJtfAN  et  al.  v.  KIFBR  et  al. 

(Sopreme  Court  of  Alabama.    April  14,  1910.) 

Tbubts  (II  17,  18*>— Pabol  Trust— Valioitt. 

Code  1S07,  I  3412,  provides  that  no  trust 
craicemiDg  lands,  except  such  as  results  by  im- 
plication or  coDStmetioD  of  law,  or  which  may 
Ds  transferred  or  eztinctilahed  by  operatlm  of 


law,  can  be  created,  unleas  by  an  iuatrumeat  In 
writing,  A  grantor,  upon  the  eve  of  a  failure, 
deeded  profwrty  to  his  lister.  The  grantor's 
dilldren  sued  to  have  the  property  conveyed  to 
them,  claiming  that  It  was  conveyed  in  trust  for 
them.  There  was  no  trust  alleged  In  tbe  deed, 
and  no  fact  allesed  from  which  a  trust  would 
result  by  operauon  of  law,  and  no  averment 
of  undue  influence  or  fraud.  JfeM.  tbat  tbe  bill 
only  showed  an  effort  to  enforce  a  trust  onder 
an  nnentoTceable  parol  agreunent 

[Bd.  Note.— For  other  cases,  see  Troats,  Cent. 
Dig.  H  16-24;  Dee.  Dig.  H  17.  1&*] 

Appeal  from  City  Court  of  Bessemer;  Wil- 
liam Jackeon.  Judge. 

Suit  by  Ruble  B.  Tillman  and  others  against 
Lacy  E.  Klfer  and  others.  Fnnu  a  decree  for 
defendants,  plaintiffs  appeal.  Affirmed. 

Plnkn^  Scott,  for  appellants.  T.  T.  Huey. 
for  appdlees. 

SAYRE,  J.  In  1891  Robert  J.  Tillman,  be- 
ing on  the  eve  of  a  failure  in  business  and  a 
general  assignment  for  the  benefit  of  his 
creditors,  made  a  deed  to  his  sister,  Mrs. 
Lucy  E.  Kifer,  of  c^taln  lots  in  Tillman's 
addition  to  the  dty  of  Bessemer  on  a  recited 
consideration  of  $600.  Now  this  bill  is  filed 
by  the  children  of  Robert  J.,  averring  that 
the  lots  were  conveyed  on  the  trust  and  con- 
fidence that  the  grantee  would  hold  them  for 
complainants,  and  would  at  a  later  time  ex- 
ecute a  deed  to  the  allied  benefldal  owners. 
There  Is  no  semblance  of  a  trust  shown  on 
the  face  of  the  deed.  Xo  facts  are  alleged,  as 
that  the  consideration,  or  any  part  of  it,  mov- 
ed from  the  complainants,  with  an  under- 
standing tliat  the  beneficial  ownership  was  to 
be  in  them,  from  which  a  trust  would  result 
by  operation  of  law,  without  express  words 
of  creation.  Nor  is  tliere  averment  of  undue 
Influence  arising  out  of  confidential  relation, 
or  other  circumstances  of  fraud  between  tbe 
parties,  to  constitute  the  grantee  a  trustee  ex 
maleficlo,  as  was  the  case  In  Kyle  v.  Perdue, 
95  Ala.  679.  10  South.  103.  and  Noble  v.  Mo- 
ses, 81  Ala.  530. 1  South.  217,  60  Am.  Rep.  175. 
cited  by  appellants.  The  bill  shows  nothing 
more  than  an  effort  to  enforce  a  tmst  ac- 
cording to  the  alleged  agreement  of  the  par- 
ties to  the  deed;  that  agreement  having  been 
expressed  by  parol,  and  not  otherwise.  The 
defendants  have  denied  the  agreement,  have 
averred  that  the  transaction  was  of  a  char- 
acter entirely  different  from  that  set  up  in 
the  bill,  and  It  may  be  said  that  the  weight 
of  the  evidence  is  with  them. 

But,  apart  from  defendants'  version,  the 
case  made  by  the  bill,  and  sustained  by  com- 
plainants' theory  of  the  proof,  must  fall  un- 
der the  condemnation  of  the  statute  which 
provides  tliat  no  trust  concerning  lands,  ex- 
cept such  as  results  by  Implication  or  con- 
struction of  law,  or  which  may  be  transfer- 
red or  extinguished  by  operation  of  law,  can 
be  created,  unless  by  Instrument  In  writing, 
signed  by  the  party  creating  or  declaring  the 
same.   Code,  |  8412.    All  questions  In  this 
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case  were  settled  to  Patton  v.  Beecher,  62 
Ala.  579,  to  which  notbUig  can  be  added. 
McCartl)L7  T.  McCarthy,  74  Ala.  552,  and  Cress- 
well  T.  Jones,  68  Ala.  420,  cited  by  appel- 
lants, were  cases  In  which  the  trusts  Involr- 
ed  were  expressed  In  writing. 

The  decree  of  the  court  below  most  be  af- 
firmed. 

Affirmed. 

DOWDBLL.  O.  J.,  and  SIMPSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


SAUNDERS  et  al.  t.  SAUNDERS. 

(Supreme  Court  of  Alabama.   April  21,  1910.) 

Pabint  and  Child  iS  2*)  —  Cubtodt  or 
Child. 

Custody  of  an  Infant  will  be  transferred 
from  the  father  to  her  erandfather,  it  tippe&t- 
Ing  that  her  welfare  will  thereby  be  best  pro- 
moted ;  the  right  of  a  father  to  cuatody  of  bia 
cMld  yielding  to  the  consideration  of  the  good  of 
the  child. 

[Ed.  Note.— BV»r  other  eases;  see  Parent  and 
Child,  Cent  Dig.  {{  4-^;  Dec  Dig.  S  2.*] 

Appeal  from  Chancery  Court,  Calhoun 
County;  W.  W.  Whiteside,  Chancellor. 

Suit  by  Annie  Gordon  Saunders  against  C. 
W.  Saunders  and  others.  Decree  for  plaln- 
tllF.  Defendants  appeal.  Affirmed. 

Knox,  Acker,  Dixon  &  Blaclunon,  for  aE^ 
pellantB.  P.  F.  Wharton  and  N.  P.  Sterne, 
for  appelle& 

SIMPSON,  J.  This  la  a  bill  filed  by  the  ap- 
pellee, by  her  next  friend,  praying  for  the 
appointment  of  a  guardian,  and  also  that  the 
custody  of  said  Infant  be  transferred  from 
her  father,  C.  W.  Saunders,  and  wlf^  to  her 
grandfather,  J.  B.  Qilmore. 

ThB  testimony  in  this  case  has  been  care- 
fully examined,  and  It  la  not  entirely  free 
from  confilct  Said  Annie  Gordon  Saunders 
la  the  daughter  of  said  C.  W.  Saunders  by  his 
first  wife,  who  died  when  the  child  was  about 
two  years  old,  and  she  lived  with  her  ma- 
ternal grandparents  until  after  her  father 
had  married  again  and  either  bad  or  would 
shortly  have  another  child,  somettiing  less 
than  two  years  before  the  trial,  at  which 
time  said  Infant  was  ten  years  old.  No  evi- 
dence was  introduced  tending  to  show  that 
said  grandparents  were  not  proper  persons  to 
have  the  custody  of  the  child,  or  that  she  Is 
not  happy  with  them.  On  the  other  hand, 
the  fact  that  the  child  has  run  away  four 
times  from  her  father,  to  go  to  her  grand- 
parents. Is  a  strong  circumstance  tending  to 
show  her  preference. 

We  agree  with  the  chancellor  that  no  good 
can  be  accomplished  by  discussing  the  testi- 
mony. In  fact,  some  of  It  had  better  be  for- 
gotten than  perpetuated.  While  we  recognize 
that,  as  a  general  proposition,  the  father  has 
the  right  to  the  custody  of  the  child,  yet  the 


good  of  the  dilld  must  be  the  main  considera- 
tion of  the  court,  and  from  a  careful  con- 
sideration of  the  evidence  we  condude  that 
the  chancellor  properly  held  "that  the  wel- 
fare of  the  child  will  be  the  best  promoted, 
for  the  present  at  least,  by  transferring  her 
custody  from  her  father,  C.  W.  Saunders,  to 
her  grandfather,  J.  B.  Gilmore." 
The  decree  of  the  court  Is  affirmed. 

DOWDELU  O.  J.,  and  HcOUBLLAN  and 
SATBB,  JJ.,  concur. 


ROWELL  V.  STATE. 
(Supreme  Court  of  Alabama.    April  7,  lOlOJ 

Cbihinal  Law  (*  1060*)— Tdce. 

The  time  wlnln  which  appeal  may  be  tak- 
en being  limited  to  the  year  ufter  lendltiOD  d 
judgment,  an  appeal  taken  thereafter  la  unan- 
tharized,  and  the  Supreme  Court  Is  without  jn- 
risdiction  to  catertain  It. 

[Ed.  Note.— For  other  cases,  see  Crimloal 
Law,  Cent  Dig.  8  2691 :  Dec.  Dig.  |  1069.*1 

Appeal  from  Circuit  Court,  Coffee  Count;; 
J.  N.  Ham,  Judge. 

Bell  Rowell  appeals  from  a  Jadgmoit  of 
conviction.  Dismissed. 

H.  Lh  Martin,  tor  q^pdlant  Alezandar  H. 
Garber,  Attj.  Gen.,  fw  the  Stat& 

DOWDBLI^  C  X  It  appears  from  the 
record  that  the  present  appeal  was  not  taken 
until  after  the  explntim  ot  a  year  fimn  the 
rendition  of  tke  Judgment  The  time  within 
which  an  appeal  can  be  taken  In  such  a  case 
Is  limited  the  statute  to  one  year.  The  ap- 
peal la  therefwe  nnaathorlxed,  and  this  court 
is  without  Jnrladlction  to  entertain  It  Den- 
nis et  al.  T.  Currle^  142  Ala.  637.  88  South. 
802;  Blackburn  t.  Huber  Mfg.  Co..  18S  Ala. 
698,  88  SoutiL  m  It  follows  that  the  ap- 
peal mnst  be  dlmnlsaed. 

Appeal  dismissed. 

ANDERSON,  MATITIEIA  and  SAYRE^ 
JJ.,  concur. 


JOIU>AN  et  aL  T.  EUANlTEIi. 
(Supreme  Court  of  Alabama.   April  21.  mO.) 

1.  Pleadimo  (1 80*)— Flbas  m  Bas  or  Emm 

Action. 

Pleas  in  the  nature  of  confession  and  avoid- 
ance, interposed,  not  as  mere  denials,  but  in 
bar  of  the  entire  action,  are  bad;  none  of  Hum 
answering  the  whole  complaint,  as  they  profe— 
to  do,  but  at  best  any  one  of  tbem  being  an  en* 
tire  answer  to  but  one  count  thereof. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  162;  Dec  Dig.  J  SO.*] 

2.  Pleading  (S  18*)— Pzjeab— InoKriNmNEss 

AND  UNCEBTAinrr. 

Hie  plea  interposed  to  a  comi^alnt  contain* 

lag  a  count  for  conversion  of  two  tulea  of 
cotton  and  another  for  coDTerBion  of  eight  bales 
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thereof,  merely  allegins  a  bill  of  Bale  by  plain- 
tiff to  defendant  of  two  bales  of  cotton  giowins 
on  plaintiirs  land,  is  bad  for  indefiniteneas  ana 
uncertainty,  in  not  identifying  thou  sold  witb 
those  earned  away. 

(Ed.  Note.— For  otber  cases,  see  Plaading, 
Gent.  Die.  1  39;  Dec  Dig.  {  18.*] 

3.  Saus  (I  1*)— Bnx  or  Saue. 

A  bill  of  sale  of  '^o  bales  oE  cotton,  600 
ponnds  endi,  now  growing  oa  my  land,"  is  void 
nw  uncertainty.  In  not  identifying  tbe  Itales  sold. 

[Ed.  Note.— For  other  eases,  see  Sales,  Gent 
Dv.  H  1.  8-G:  Dec.  Dig.  i  L*] 

4.  TRIAI,  (f  ^*)— MlBLBADIirO  iKBTIUCTIOn 

—  £xPUNATOaT  iHsiBDonon  —  Necmsitt 

not  RBquBST.  ' 

If  an  instmetfon,  in  an  action  for  trespass 
and  for  conreTsIon  of  cotton,  tliat  tbe  bill  of 
sale  gave  defendant  no  right  to  enter  ob  plain- 
tiff's land  and  pick  cotton  (not  erroneous,  be- 
caose  plaintiff's  bill  of  sale  to  defendant  of  two 
bales  M  cotton  growing  on  plaintiff's  land  was 
void  for  not  identifying  the  bales  sold),  tended 
to  mislead  as  to  ^fendant's  parol  testimony 
tending  to  show  permission  to  enter  and  pick 
cottfMi,  defoidant  was  required  to  request  an  ex- 
planatory charge. 

rBA.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  il  628-641 ;  Dec.  Dig.  t  256.*] 

Appeal  from  Circuit  Court,  Mobile  Gounty; 
Samuel  B.  Browne,  Judge. 

Action  by  Burrell  Emantiel  against  G.  T. 
Jordan  and  another.  Judgment  for  plaintiff. 
Defendants  appeal.  Affirmed. 

Roach  &.  Gbamberlaln,  for  appellants.  R. 
I.  Smith  and  PUlans,  Hanaw  &  PUlans,  for 
appdlee. 

MATFIBIJ>,  J.  The  action  Is  in  treqiaM 
qnare  claDsam  tngHt  and  In  trorw  for  the 
conversion  of  cotton  and  cotton  seed.  The 
first  two  coonts  are  In  trespass,  and  dalm 
damages,  not  only  tor  breakage  and  entering 
plalntifTs  land,  but  also  for  destroying  his 
crops  of  ' cotton,  peas,  potatoes,  grasses,  fen- 
ces, etc  The  last  two  are  in  trorer,  one  for 
the  conversion  of  two  bales  of  cotton  and  the 
seed  thereof,  and  tba  other  for  the  convwslon 
of  dght  bales  of  cotton  and  the  seed  thereof. 
Tbe  ^foidantB  pleaded  to  the  complaint  as 
a  whol^  and  not  to  the  counts  separately. 

The  pleas  eaCh  alleged  a  bill  of  sale  by  the 
plaintiff  to  the  defoidant  Jordan  of  two  bales 
of  cotton  growing  on  the  land  of  plalntlft, 
and  that  plaintiff  authorized  Jordan  or  his 
agent  to  go  on  the  land  and  take  possession 
of  the  cotton,  and  that  the  other  defendant 
■was  the  agent  of  Jordan  in  ta:klng  the  two 
bales  of  cotton,  and  that  defendant  acted  un- 
this  anthorlty  in  taking  the  two  bales  of 
cotton.  The  ideas  were  bad,  in  that  they 
were  Interposed  as  pleas  in  bar  of  the  entire 
action,  when  at  best  no  one  of  them  conld  be 
an  entire  answer  to  bat  one  count  of  the 
complaint  They  were  not  Interposed  as  mere 
denials,  bnt  were  sll  in  the  natmw  of  lAeas 
In  confession  and  avoidance,  and  as  socb 
were  insofllclent,  In  that  tliey  did  not  answer 
tbe  whole  complaint,  as  they  professed  to  do, 
bnt  only  a  part  thereof.  They  were  also  open 


to  the  objection  that  they  were  indefinite  and 
uncertain,  in  that  It  was  not  alleged  that  tbe 
two  bales  of  cotton  carried  away  were  the 
two  bales  sold  to  the  defendant  Jordan  by 
the  plaintiff.  These  defects  were  pointed 
out,  and  the  court  properly  sustained  the  de- 
murrer to  the  pleas. 

The  bill  of  sale  of  two  bales  of  cotton  was 
void  for  uncertainty  in  falling  to  idmtlfy  the 
two  bales  sold.  Tbe  parol  evidence  wholly 
failed  to  make  it  certain  in  this  respect;  the 
only  Identification  being  "two  bales  of  cot- 
ton, GOO  pounds  each,  now  growing  on  my 
land."  It  was  not  shown  that  there  were 
only  two  bales  then  growing  on  plaintiff's 
land,  bat  all  the  evidence  showed  that  there 
were  more  than  two ;  and  there  was  nothing 
to  show  tliat  either  bale  carried  away  by  de- 
fendants was  one  of  the  bales  attempted  to 
be  conveyed  by  tbe  bill  of  sale.  Therefore 
there  was  no  error  in  tbe  court's  charging  the 
Jury,  at  plaintiff's  reqaeat,  that  "the  blU  of 
sale  gave  Jordan  no  right  to  enter  upon  plain- 
titrs  land  and  pick  his  cotton."  If  this 
charge  had  a  tendency  to  mislead  the  Jnry  as 
to  defendants'  parol  testimony  trading  to 
show  permission  to  enter  and  pick  cotton,  It 
could  and  should  have  been  cured  by  an  ez- 
planatory  charge  requested  by  defendants. 

There  being  no  rerendble  error  shown,  Uie 
Judgment  is  affirmed. 

Affirmed. 

DOWDBLti,  a  J.,  and  SIMPSON  and  Mc- 
CTjETJjAN,  J7.,  concar. 


jAJrFE  T.  BIRMINGHAM  RY..  LIGHT  ft 

powm  CO. 

(Supreme  Court  of  Alabama.   April  14,  1910i) 

Strebt  RAiLROAns  (S  118*)— CBOBariTo  Tbace 
— Injubies  to  Tbaveleb— Inbtbuctxon. 
In  an  action  for  injuries  to  a  traveler  while 
crossmg  a  street  railway  track,  the  complaint 
counted  on  simple  negligence  and  on  a  wan- 
ton, willful,  or  intentional  Injury.  The  court 
charged  that  if  a  pedestrian  is  uegllKent  in 
crossing  or  attempting  to  cross  a  street  railway 
track  on  a  public  highway,  and  such  negligence 
proximately  contribut»  even  in  the  slightest  de- 
gree to  an  injury  received  by  him  by  iwioR 
stnui  by  a  car,  he  cannot  recover  beaiuse  of 
tbe  motorman's  failnre  to  keep  a  lookout  for 
him,  nor  on  account  of  a  mere  failure  to  sound 
the  gong  of  the  car;  that  one  watkibg  on  a 
street  railway  track  must  first  look  to  see  if  a 
car  is  approadiing.  and  if  his  view  is  obstructed 
he  must  look  from  a  point  where,  by  looking,  be 
can  see  the  track  in  such  direction ;  and  that 
if  plaintiff  stopped  on  tfae  east  side  of  tbe  east 
track  to  permit  a  wagon  to  pass  him  along  the 
street  and  while  there  looked  toward  another 
avenue,  and  could  not  see  the  car  because  his 
view  was  obstructed  by  the  wagon,  and  conld 
not  hear  the  car  because  of  the  wagon  noise,  and 
after  tbe  wagon  had  passed  him  he  then  pro- 
ceeded onto  or  dangerously  near  tbe  track  with- 
out again  looking  to  see  if  the  car  was  coming 
from  that  direction,  be  was  n^ligent,  and  that 
the  motorman's  mere  failure  to  keep  a  lookout 
ahead  did  not  constitute  wantonness.  Held, 
that  micb  instmctions  were  correct,  and  not  ob- 
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Jectionable  u  pretexmlttlttc  iiiQiilxy  on  tbt  bme 

of  vantoimesB. 

[Ed.  Note.— For  other  caMf,  see  Stnet  Rall- 
roada,  Dec  Dig.  |  118.*] 

Appeal  from  City  Court  of  Birmingham; 
B.  A.  Sharpe,  Judge. 

Action  by  Ben  Jaffe  against  the  Birming- 
ham Railway,  Light  &  Power  Company  for 
Injuries  received  to  plalntUC  while  crossing 
defendant's  track.  Judgment  for  defendant, 
and  idatptiif  appeals.  Affirmed. 

Tb6  complaint  contains  a  good  many  counts, 
some  in  simple  n^llgence,  and  some  for  wan- 
ton, willful,  or  intentional  Injury.  These 
counts  may  be  found,  or  at  least  some  of 
them,  set  out  in  a  former  report  of  this  case 
In  164  Ala.  648.  45  South.  409.  The  charges 
complained  of  as  having  been  Improperly  giv- 
en for  the  defendant,  are  as  follows:  (2)  "If 
a  pedestrian  Is  negligent  in  crossing  or  at- 
tempting to  cross  a  street  railway  track  on 
a  public  highway,  and  such  ne^lgence  proxi- 
mately contributes  even  in  the  slightest  de- 
gree to  an  injury  received  by  him  by  being 
Btmck  a  car  on  bocSl  track,  he  cannot  re- 
cover any  damages  on  account  of  the  mere 
failure  of  the  motorman  to  ke^  a  proper 
lookout  for  blm,  nor  on  account  of  a  mere 
failure  to  sound  the  gong  of  the  car."  (4) 
"One  who  walks  upon  a  street  railway  trade 
mast  first  look  to  see  whether  a  car  is  ap- 
proaching on  the  track,  and  if  his  view  of  the 
track  In  one  direction  Is  obstructed  by  a  wag- 
on, be  must  look  from  a  point  where,  by  look- 
ing, he  can  see  the  track  in  such  direction." 
(5)  "If  the  Jury  believe  from  the  evidence  In 
this  case  that  plaintiff  stopped  on  the  east 
side  of  the  east  track  to  allow  an  ice  wagon 
to  pass  him  along  the  street,  and  that  while 
there  he  looked  towards  Tenth  avenue,  and 
could  not  see  the  car  because  bis  view  of  the 
track  In  that  direction  was  <^tructed  by  the 
Ice  wagon,  and  conld  not  hear  the  car  be- 
caose  of  the  noise  made  by  the  ice  wagon, 
and  after  said  wagon  passed  him  he  then  pro- 
ceeded onto  or  dangerously  near  the  west 
track  without  lofdclng  any  more  to  see  wheth- 
er a  car  was  coming  from  the  direction  of 
Tenth  avenue,  be  was  guilty  of  negligence  as 
a  matter  of  law  In  proceeding  onto  or  dan- 
gerously near  said  track  without  looking 
again  to  see  whether  the  said  car  was  ap- 
proaching." (fl)  "The  court  charges  the  Jury 
that  the  mere  failure  on  the  part  of  the  mo- 
torman to  keep  a  lookont  ahead  does  not  con- 
stitute wantonness." 

Charles  B.  Powell,  for  appellant  TUlman, 
Bradley  &  iCorrow,  for  appSllee. 

SAYBE,  J.  The  law  of  this  case  was  folly 
and  accurately  stated  to  the  Jury  1^  the 
learned  trial  Jndge.  T\ui  appellant  makes  a 
sweeping  complaint  of  Uie  written  instruc- 
tions given  to  the  Jnry  on  tbe  request  of  tbe 
defOMlant,  because,  be  says,  they  pretermit 
consideration  of  the  counts  for  willful  wrong. 


and  dtes  Birmingham  By.,  Ia  A  Tower  Co.  v. 
WlUlams,  168  Ala.  881,  48  South.  93.  Tbe 
charges  which  were  condemned  In  tbat  case 
fbr  pretermitting  Inquiry  as  to  wantonness, 
one  expressly,  and  the  other  In  ^TSct,  made 
the  result  of  tbe  case  to  turn  upon  questions 
of  simple  and  contributory  ne^lgence;  where- 
aa  the  pleading  and  evidence  raised  an  Issoe 
aa  to  tbe  wantonness  of  the  defendant's  serv- 
ant In  the  Infliction  of  plaintiff's  injury,  with- 
out consideration  of  which  tbe  case  could  not 
have  been  properly  decided.  Here,  to  the 
contrary,  the  charges  complained  of  carefully 
avoided  that  fault  Th^  dealt  with  only  one 
phase  of  tbe  case;  but  it  was  defendant's 
right  to  have  the  law  so  stated  to  the  Jury, 
if  tbat  phase  was  fairly  presented  and  the 
entire  case  was  not  made  to  depend  upon  it 
There  was  no  error  In  the  action  of  the  trial 
court  and  Its  Judgment  will  be  affirmed. 

DOWDELL,  O.  J.,  and  ANDEBEON  and 
EVANS,  JJ.,  ctNDcnr. 


JOHNSON  V.  ALABAMA  FUEL  &  IRON  CO. 
(Supreme  Court  of  Alabama.    April  7,  1910.) 

1.  Masteb  and  Sbbvant  (f  S02*>— Wsoiropux. 
Acts  of  SsavAms  —  Scopi  of  Sbbv art's 
EatPLOTMmT^IiTABmTr  OF  Hastes. 

The  master  ia  not  responaible  io  damages 
for  injurieB  negligently,  wantonly,  or  intention- 
ally inflicted  by  bis  servant,  unless  tbe  servant 
be  at  ttie  time  acting  within  tbe  scope  of  his  m- 
ployment 

[Ed.  Note.— For  oAar  cases,  see  Mutw  and 

Servant,  Cent.  Dig.  H  1^^0221,  1225,  1229; 
Dec.  Dig.  S  302.*] 

2.  COEFOBATIONB  (|  l/S'V— ViCB  PBIUCIPAI^ 
LlABILITT   or  COBPOHATXOH  —  IhDICTABLB 

Cbimes. 

Corporations  may  create  vice  principals, 
who  in  their  general  manucement  of  the  corpo- 
rate buainesa  bo  partake  of  the  corporate  enti^ 
tbat  their  acta  have  the  same  effect  upon  cor- 
porate responaibiiity  as  If  done  or  expressly  an- 
thorised  by  the  govwning  board,  so  that  corpo- 
rations may  become  responsible  in  cases  for  tbe 
Indictable  crimes  of  their  agents ;  but  the  cor- 
poration is  liable  only  when  its  vice  prindpal 
acts  in  the  eneatlon  of  the  corporate  func- 
tions. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1G92-1695 ;  Dec.  Dig.  S  423.*] 

3.  Gobfobationb  ({  492*}— Tobts  of  Aqent— 
Maucb— Pebsonal  PpKPoas— iJAnmrr  of 

COBPO  RATION. 

Where  tlie  vice  principal  of  a  corporation 
steps  wholly  aside  from  his  anthority,  and  does 
an  act  to  gratify  personal  malignity,  or  to  ac-' 
complish  anothw  purpose  personal  to  himself 
and  having  no  reutimi  to  the  corporate  bosi- 
nesa,  the  corporation  Is  no  longer  responsible. 

[Ed.  Note.— For  other  cases,  see  CorporatioUw 
Gent  Dig.  |  1903;  Dec.  Dig.  %  482.*y 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty •  John  W.  Inzer,  Judges 

Action  by  Lola  Johnson,  administratrix, 
against  the  Alabama  Fuel  ft  Iron  Company. 
Judgment  tot  defendant  and  lAatattUF  ap- 
peals. Affirmed. 
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Ofotflten  ft  Hatthem,  tbr  appellant  F«r- 
qr*  BeDlun  &  Bur,  for  app^ea 

SATBB,  X  It  It  ibotad  be  conceded  tbat 
the  demurren  to  counts  1  and  2  were  im> 
properly  snetalned.  It  does  not  follow  tbat 
Uie  Jodgmoit  mnst  be  reversed.  Coont  1 
sought  to  (Sbaxgfi  defendant  ccHrporatlon,  for 
that  (me  Adams,  a  servant  In  Ibi  employment, 
and  wUle  acting  within  the  line  and  scope 
of  his  authority  as  such  sarrant,  did  wanton- 
ly, willfully,  or  hitentionally  Ull  plahitifrs 
Intestate  by  shooting  him  to  death.  Cotmt 
2  charged  that  Adams  reeklesBly  and  wantour 
ly  ^ot  plaintiff's  Intestate  to  death.  The 
case  went  to  tbe  Jury  upon  other  counts  in 
ever7  substantial  respect  the  same^  except 
tliat  the  act  of  Adams  Is  averred  in  them  to 
hare  been  wrongfully  done,  thus  in  part,  per- 
haps, putting  off  a  part  of  tbe  burden  of 
proof  assumed  in  counts  1  and  2.  Certabily 
under  the  other  counts  the  burden  of  proof 
was  no  greater  than  it  would  have  been  un- 
der the  first  twa  It  may  be  assumed  tbat 
the  proof  showed  to  the  satisfaction  of  the 
Sary  that  Adams  wantonly,  willfully,  or  in- 
tentionally and  wrongfully  killed  plaintifTs 
Intestate  by  shooting  him.  There  was  cer- 
tainly evidence  which  would  have  autborized 
that  conclusion.  Still,  as  the  case  was,  the 
plaintiff,  without  being  hamjwred  or  restrict- 
ed in  tlie  least  Ifr  any  ruling  of  the  court  In 
that  regard,  went  fuUy  Into  the  questloiH-as 
fnlly.  we  must  presume,  as  she  could  have 
dime  under  any  state  of  the  pleading— but 
totally  flilied  to  prove  one  fac^  allied  com- 
monly in  the  several  counts^  and  necessary 
to  hw  recorery  against  the  deftiidant  In  any 
event,  nam^,  that  Adams,  at  the  time  at  tbe 
act  emnplalneid  of,  was  acting  wltbin  tbe  line 
and  scope  of  his  authority  as  the  defendant's 
serwit  The  master  is  not  respraslble  in 
damages  for  injuries  negligently,  wrongfully, 
wantonly,  or  hitmtionally  inflicted  by  his 
servant,  unless  the  sorsnt  be  at  tbe  time  ac^ 
tng  wltbin  the  gaienl  line  or  scope  of  his  em- 
ploymeot  I*  &  N.  B.  B.  Ca  T.  Whitman,  79 
Ala.  328. 

The  fhcts  shown,  stated  with  all  fSTor  to 
the  appellant  were  as  follows:  Dtfendant 
ccnnpany  vras  <^rating  a  coal  mtne^  Adams 
was  it  general  managw.  A^ellant  and  her 
Intestate  lived  In  a  tent  near  by.  Adams 
went  to  the  tent  and  arrested  plaintUTs  in- 
testate without  a  warrant  and  under  circum- 
stances Indicative  of  malice.  Why  he  did 
thlflk  onless  It  was  to  gratify  some  personal 
animosity,  does  not  ai^iear.  It  seems  tbat 
the  defendant  kqit  a  house  for  tbe  confine- 
ment of  prisoners.  Adams  placed  intestate 
In  that  house*  and  there  left  him  for  some 
hoars.  Between  9  and  10  o*clo(&  in  the  even- 
ing Adams  jook  Intestate  from  the  house,  car* 
rled  him  away  into  the  woods,  and  there 
shot  him  to  death.  We  find  hi  these  facts 
no  warrant  for  the  inferrace  tbat  the  mur- 


der of  idalnturs  Intestate  wu  accomplished 
by  Adams  while  In  the  execution  of  his 
agmcy.  Nor  Is  the  controlling  principle,  or 
Ite  application  to  the  tacts,  affected  by  the 
conslderatlm  that  Adams  was  a  vice  prin- 
cipal for  the  defendant  corporation.  If  It  be  a 
fact  that  he  was  a  vice  prindpaL  C!orpora- 
tlons  may,  and  otbm  do,  create  vice  prln- 
c^als.  who  in  their' genial  management  of 
the  co^torate  business  so  partake  of  the  cor^ 
porate  entity  that  their  acts  liave  the  same 
effect  upon  corporate  responsibility  as  If  dtme 
or  oqiressly  authorized  by  the  governing 
board  or  stoCkfaolders.  and  so  corporations 
may  beoune  responsible  In  cases  for  the  in- 
dictable crimes  of  their  agoits.  But  this  does 
not  Impair  the  doctrine  that  the  corporation 
Is  bound  (mly  when  Ite  vice  prindpal  acts, 
howevra  Imjvopwly,  negligently,  or  mali- 
ciously. In  the  execution  of  the  corporate  funo 
Horn.  When  he  steps  wholly  aside  from  his 
authority,  and  does  an  act  to  gratify  person- 
al mallffolty.  or  to  acc<nnpli8h  another  pur- 
pose personal  to  hlmstif  and  having  no  re- 
lation to  the  business  of  the  corporation,  as. 
for  aught  aK)eai1ng  to  the  contrary,  waa  tbe 
case  bare,  the  corporate  master  is  no  longer 
reaponalble.  This  is  dearly  recognized  in 
the  cases  cited  appellant  Sa  Bell  Td.  Co. 
V.  Francis  109  Ala.  224,  19  South.  1, 81  U  B. 
A.  198,  SB  Am.  St  Bep.  930.  We  think  the 
general  charge  was  properly  given  for  the 
defendant. 

We  need  not  consider  the  assignment  touch- 
ing the  exdnslcm  of  evidence.  That  evideoice 
bad  no  bearing  or  effect  upon  the  pirint  widch 
has  determined  this  appeal  against  the  ap- 
pelant 

DOWDEU^  a  J.,  and  ANDERSON  and 
MAYFIBLD,  JJ.,  concur. 


DRENNBN  v.  DUNN. 

CSnpreme  Court  of  Alabama.   April  14,  1910.) 

Abateuekt  AifD  RsviVAi,  <{  8*)— Pendinq 
Action— InKNTFTT  or  Causb  of  Actioi? — 
"Scire  Facias  "—"Suit  on  Judoment." 
While  scire  facias  to  revive  a  judgment  is 
like  a  suit  on  a  judsment  in  respect  to  parties, 
and  in  that  it  requires  a  defense,  the  Judgment 
in  the  suit  on  the  judgment  is  for  the  debt  and 
damases,  while  that  on  the  scire  facias  is  that 

Slaintiff  have  execotion,  and  until  the  judgment 
ebt  is  satisfied  scire  facias  may  be  prosecuted 
at  the  same  time  as  the  action  on  the  debt,  and 
the  pendency  of  the  scire  fades  does  not  abate 
tbe  suit  on  the  Judgment 

[Ed.  Note^For  other  cases,  see  Abatement 
and  Revival.  Cent  Dig.  {  65;  Dea  Dig.  i  8.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6S61-639S;  vol.  8^  p.  770a] 

Appeal  from  Circnlt  Court,  Jefferson  Coun- 
ty; A.  H.  Alston,  Jnd^ 

Action  by  D.  U.  Drennen  against  Bvans 
J.  Dunn.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 
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The  plaintiff,  as  a  Barrlrlng  partner, 
sougbt  to  recover  jud^eot  upon  a  judg- 
ment rendered  on  the  5th  day  of  May,  1890. 
which  judgment  Is  set  ont  In  the  complaint 
The  defendant  said  that  the  canse  shonld 
abate,  for  that,  before  the  filing  of  this  suit, 
the  plaintlfC  In  this  cause,  with  others,  filed 
a  suit  in  the  city  court  of  Birmingham 
against  defendant  and*  others,  seeking  to  re- 
cover for  the  same  cause  of  action  sued  on 
in  this  cause,  and  that  said  cause  is  still 
pending.  The  evidence  showed  that  there 
was  filed  In  the  dty  court  of  Birmingham 
on  June  25,  1907,  by  D.  M.  Drennen,  who  Is 
the  plaintiff  In  the  above  cause,  and  the 
executor  of  the  will  of  William  Drennen, 
against  Evans  J.  Dunn,  who  Is  defendant  In 
this  suit,  a  motion  to  revise  the  judgment 
sued  on  In  this  cause,  and  that  said  motion 
is  still  pending  for  trial  on  the  jury  docket 
of  said  city  court  of  Birmingham,  from 
which  the  court  soBtalned  the  plea  In  abate- 
ment 

Stalllngs  ft  Drennen,  for  appellant  Bow- 
man, Harsh  &  Beddow,  for  appellee. 

SAYRB,  J.  To  an  action  of  debt  on  a 
judgment  tiie  trial  court  sustained  a  plea  In 
abatement  setting  np  the  pmieney  ot  a  scire 
facias  to  revive  the  Jndgmfoit  sued  on,  or, 
to  speak  more  In  accordance  with  the  record, 
the  court  sustained  a  plea  of  a  pending  suit 
upon  proof  of  a  pending  scire  l^ctae.  This 
was  errw.  It  has  been  held  that  for  some 
purposes  a  writ  of  scire  facias  to  revive  a 
judgment  |Qay  be  regarded  as  a  suit  upon 
the  judgment  Hanson  y.  Jacks,  22  Ala.  648. 
Certainly  It  calls  for  a  defense,  and  the  de- 
fendant may  plead  matters  subsequent  to  the 
rendition  of  the  judgment.  And  so  in  respect 
to  parties  it  is  in  the  nature  of  an  action 
upon  the  Judgment  Baker  v.  lugersoU,  37 
Ala.  503.  The  judgment  at  the  end  of  the 
suit  on  the  judgment  Is  for  debt  and  dam- 
ages; on  the  scire  facias,  that  the  plaintiff 
have  execution.  Id.  It  has  long  been  held 
that  the  writ  of  scire  facias  Is  not  a  substi- 
tute for  the  action  of  debt  upon  the  judg- 
ment, but  is  an  independent,  concurrent  rem- 
edy, and  until  the  debt  evidenced  by  the 
judgment  has  been  satisfied  the  plaintiff  may 
prosecute  his  action  of  debt  and  his  proceed- 
ing by  scire  facias  at  the  same  time,  and  the 
pendency  of  one  is  no  defense  against  the 
other.  Carter  v.  Colman,  34  N.  O.  274; 
Lambson  v.  Moffett,  61  Md.  420;  Lafayette 
County  V.  Wonderly,  92  Fed.  S18»  84  a  G.  A. 
360;  1  Black,  Judg.  8  482a. 

In  Field  v.  Sims,  96  Ala.  540,  11  fiouth. 
763,  there  was  suit  upon  a  judgment  ren- 
dered by  a  justice  of  the  peace.  To  a  plea  of 
the  statute  of  limitations  of  six  years  the 
plaintiff  replied  that  executions  bad  been  is- 
sued at  regnlar  Intervals.  The  court  said: 
"So  long  as  the  judgment  remains  nnsatls- 


fled,  the  comm<m-law  rfght  to  sue  thereon  Is 
not  suspended  by  the  plaintiff  seeking  the 
benefit  of  a  concurrent  remedy  given  him  by 
the  statute  for  the  enforcement  of  the  judg- 
mait  by  means  of  an  execution."  In  Kings- 
land  V.  Forrest,  18  Ala.  619,  52  Am.  Dec.  232, 
a  similar  question  had  been  decided.  It  was 
there  said:  "The  remedy  given  by  the  stat- 
ute (the  remedy  by  execution  within  10  years 
without  scire  facias)  Is  cumulative  merely, 
and  a  plaintiff  may.  If  his  Judgment  be  not 
satisfied,  sue  in  debt  upon  it  although  he 
could,  under  the  statute  Issue  an  alias  execu- 
tion." It  Is  clear  that  the  plaintiff  in  judg- 
ment may  resort  at  the  same  time  to  execu- 
tion and  his  action  of  debt  on  the  Judgment 
There  seems  to  be  no  reason  why  he  may  not 
as  well  have  bla  remedy  by  a  rule  to  show 
cause  why  execution  should  not  issue  and 
his  action  of  debt  concurrently.  No  reason 
has  been  assigned  to  the  contrary,  and,  up- 
on consideration  of  the  cases  cited  from  oth- 
er courts  and  the  exprfflslons  quoted  from 
our  own  adjudications,  we  so  hold. 
Reversed  and  remanded. 

DOWDELL,  G.  J.,  and  SIMPSON  and  Me- 
GTiBTiTiAN,  JJ.,  concur. 


TEEBY  T.  MONTGOMERY. 
(Supreme  Gonzt  of  Alabama.   April  14,  1910.) 

1.  Appbai.  anu  EbtBOB  (f  986*)  — WmTESsn 

(S  32*)— GOHPEHSATION— CEBTmoAn— Pbe- 

suMPTioNs  ON  Appeal. 

A  certificate  issued  by  the  clett  of  the  cir^ 
cuit  court  to  a  witness  Is  prima  f&<^e  evidence 
of  what  appears  on  its  face,  except  where  the 
court  retazes  the  fees  aa  costs  and  determines 
that  it  was  improvidently  Issued,  when  the  pre- 
sumption is  that  the  circuit  court  is  free  from 
error,  and  the  burden  resta  on  the  party  com- 
plaining to  show  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3287;  Dec  Dig.  |  938:* 
Witnesses,  Cent  Dig.  S  72;  Dec  Dig.  S  32.*] 

2.  Costs  d  216*)  —  Rbtaxation  —  Poweb  or 

Couar. 

The  court,  on  retaxing  the  fees  of  witness- 
es, may  act  without  proof  on  its  knowledge 
whether  the  witnesses  were  sworn  or  not 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  I  823;  Dec  Dig.  8  216.*] 

3.  Costs  (S  184*)— Taxation— Febs  of  Wrr- 

NEBSEB. 

The  taxation  In  the  bill  of  costs  of  the  fees 
of  witnesses  summoned  by  the  successful  part7 
and  not  examined  Is  prima  &cte  excessive. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  S  718;  Dec  Dig.  {  184.*] 

4.  Appeal  ano  Ebbob  <{  936*)  —  Pbesump- 

TIONS. 

The  court  on  appeal  from  a  judgment  of 
the  circuit  court,  retaxioR  the  fees  of  witnesses 
and  reducing  the  fees  certified  to  by  the  cleric  of 
court,  will  presume  the  existence  of  facts  known 
to  the  court  Justifying  Its  action,  In  the  absence 
of  anything  in  the  record  affording  Any  informa- 
tion as  to  the  tbeoty  of  fact  on  whldi  the  cer- 
tificates were  reduced. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |  8287;  Dec  Dig.  f  fiSS.*] 
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A[^)eal  from  Circuit  Court,  Jefferson  Coun- 
tj  ;  C  C.  Nesmlth,  Judge. 

Action  between  E.  A.  Terry  and  B.  P. 
Montgcmiery,  From  a  Jud^niient  retazing  the 
fees  of  c^altt  witnesses,  the  former  appeals. 
Affirmed. 

George  Huddlestim,  for  an>dlant  W.  T. 
Ward,  for  appellee. 

8ATRB3,  J.  This  appeal  Is  taken  from  a 
jadgment  of  the  dxcult  court  re  taxing  the 
fees  of  certain  witnesses  In  a  tiase  which  bad 
beat  tried  In  that  court  The  clerk  had  Is- 
sued certlflcates  to  the  witnesses,  and  these 
were  the  itenu  complained  of.  Elsewhere 
these  certlflcates  would  be  prima  fade  evi- 
dence of  what  appeared  on  their  face.  Ward 
T.  CbaTers,  IIS  Ala.  421.  22  South.  116.  Ner- 
ertbeless,  the  court  having  determined  that 
they  had  been  Improvldently  issued,  the  pre- 
sampUoi)  here  Is  that  the  Judgment  of  the 
court  in  the  premises  is  free  from  ^ror,  and 
the  bnrdai  rests  upon  the  aj^ieUant  to  tfiow 
the  contrary.  Beadle  t.  DftTidson,  TO  Ala. 
494. 

Complaint  is  made  that  the  court  reduced 
the  tees  which  had  by  the  clerk  been  certified 
to  ea<li  of  ten  witnesses.  The  bill  of  excep- 
tions contains  a  history  of  the  main  case,  and 
a  statement  that  on  the  trial  of  the  motion 
to  retax  it  was  shown  that  four  of  the  wit- 
nesses bad  attended  court  on  request  of  the 
defendant,  and  had  remained  in  attendance 
during  a  number  of  days,  which  would  en- 
title them  to  fees  in  excess  of  the  amount  al- 
lowed by  the  court.  If  they  were  entitled  to 
fees  for  each  day.  It  appears  that  this  state- 
meat  of  what  was  shown  on  the  trial  of  the 
motion — amplified  as  to  details,  but  not  cov- 
ering any  other  matters — is  a  statementT  of 
all  the  evidence  then  and  there  offered.  No 
donbt  tills  evidence  was  offered  as  to  them 
because  during  the  same  days  there  were 
causes  pending  and  being  tried  in  which  they 
were  Interested  as  parties — ^in  fact,  by  agree- 
ment their  cases  and  the  main  case  were 
tried  t<«ether  as  one  case,  the  same  Issue  be- 
ins  involved  In  all  of  them. 

The  compensation  certified  by  the  clerk  to 
the  four  witnesses  who  had  cases  of  their 
own,  and  to  three  others,  was  contested  on 
the  ground  that  thc^  bad  not  been  summoned 
or  sworn  In  the  cause.  Whether  they  had 
been  sworn  does  not  appear ;  but  that  was  a 
matter  known  to  the  court,  and  upon  which 
the  court  had  a  right  to  act  without  proof. 
The  taxation  in  the  bill  of  costs  of  tbe  fees 
of  witnesses  summoned  by  the  successful 
party  and  not  examined  Is  prima  facie  exces- 
sive: FOrctaelmer  v.  Kaver,  79  Ala.  285. 
There  was  no  error  in  the  action  of  tbe  court 
In  respect  to  the  witnesses  with  whose  cases 
we  have  been  dealing. 

As  to  the  rest,  we  do  not  know  the  amounts 
of  the  certlficatea  Issued  to  than,  dot  does 
tbe  record  affliord  ai^  infonnatlon  as  to  the 

•Tor  othar 


theory  of  fact  upon  whIcA  their  certificates 
were  reduced  by  the  court,  if,  indeed,  they 
were  reduced.  There  are  a  number  of  rea- 
sons, tbe  existence  vel  non  of  which  was 
known  to  the  trial  court,  which  may  have 
Justified  the  action  of  the  court  in  retaxing 
the  fees  of  all  the  witnesses,  as,  for  example, 
that  tbey  were  not  examined,  or  that  more 
than  two  were  unnecessarily  called  to  prove 
the  same  facts,  or  that  they  had  by  order  of 
the  court  been  excused  from  attendance  on 
some  of  the  days  for  which  they  had  charged. 
We  will  presume  any  of  them,  rather  than 
Impute  error. 

On  the  case  as  presented,  we  are  unable  to 
say  that  the  Judgment  of  the  trial  court  web 
affected  by  error  in  any  particular. 

Affirmed. 

DOWDELI/,  a  J.,  and  ANDiniSON  and 
ETANS,  JJ.,  concur. 


WEST  VIRGINIA  LAND  CO.  et  al.  t.  MAT. 
(Supreme  Court  of  Alabama.   April  21,  1910.) 

New  Tbiai.  (|  104*)— Nzwlt  Discoviibed  Ev- 

lOEHOE— Cumulative  E^'IDENCE. 

Where,  in  an  action  for  injuries  by  the  col- 
lapse of  a  platform,  plaintiff's  evidence  of  neg- 
ligence in  the  construction  of  the  platform  cod- 
siated  in  Its  falling  when  and  as  it  did,  without 
there  being  on  it  tbe  full  complement  of  people 
it  was  designed  to  accommodate,  newly  discov- 
ered evidence,  in  support  of  a  motion  for  a  new 
trial,  that  the  platform  was  not  bjraced  and  was 
not  properly  constructed,  in  the  opinion  of  the 
witness,  who  was  experienced  in  such  matters, 
was  not  objectionable  as  enmnlatlTs. 

[Ed.  Note.— Fw  other  cases,  see  New  Trial. 
Gent  Dig.  H  218-220^  228;  Dec.  Dig.  |  IM.*] 

Appeal  from  City  Court  of  Montgomery; 
William  H.  Thomas,  Judge. 

Action  by  E.  L.  May  against  the  West  Vir- 
ginia Land  Company  and  others.  From  an 
order  setting  aside  a  verdict  for  defendants 
and  awarding  plaintiff  a  new  trial,  defend- 
ants appeal.  Affirmed. 

Steiner.  Gram  &  Weil,  tor  appellants.  W. 
F.  Tbetford,  Jr.,  for  appellee. 

McCLELLAN.  J.  This  appeal  is  from  an 
order  setting  aside  a  verdict  for  defendant 
(appellant)  and  awarding  a  new  trial  to  plain- 
tiff (appellee).  The  plaintiff  was  injured  by 
the  falling  of  a  platform  erected  In  connec- 
tion with  the  public  unveiling  of  a  monu- 
ment, which  service  seems  to  have  found  its 
motive  in  a  desire  to  promote  the  sale  of 
lots  In  a  suburb  of  tbe  dty  of  Montgomery. 
The  plaintiff  was  In  attendance  and  upon  the 
platform.' 

Generally  speaking,  the  negligence  to  which 
plaintiff  ascribes,  for  proximate  cause,  his  in- 
jury, consisted  in  tbe  failure  to  provide  a 
reasonably  safe  structure  for  the  purpose  in- 
dicated  in  Its  erection  and  Intended  use.  One 
of  the  defmses.  In  theory,  was  that  tbe  stnic- 
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tore  was  flie  result  of  yrotk  of  an  Ind^eiwl- 
ent  contractor,  properly  <^OBea.  The  plea 
attempting  to  aasert  tblg  d^nse  was  strlck- 
m  In  response  to  denrarrer.  Tbls  fact  Is 
m«ktloned  because  of  tbe  argument  for  appel- 
lant, wheretgr  It  Is  in  ^ect  insisted  tbat  tbe 
conrt  erred  in  sustabiing  demurrra  to  the 
idea  invoking  the  defense  indicated.  Tbat 
asserted  «tor  of  the  conrt  conld  not  have 
beoi,  and  was  not,  a  ground  at  idatntifTs 
motion  for  a  new  trial,  which  the  court  grant- 
ed. The  question  Is  not  in  the  case  present- 
ed here.  We  therefore  excess  no  opinitui  In 
that  connection. 

Among  other  grounds  of  the  motion  for  new 
trial  was  that  of  newly  discovered  material 
evidence.  In  our  opinion,  this  ground  of 
the  motion  Justified  the  court  in  granting  the 
new  trial.  It  was  shown  by  the  affidavit  of 
plalntiiT,  and  so  withovt  dispute,  that  bis 
failure  to  earlier  discover  tiie  evidence  in 
question  was  not  due  to  his  want  of  diligence. 

The  only  other  argument  on  this  phase  of 
the  case  to  that  the  newly  discovered  evidence 
was  cnmulatlva  According  to  the  bill  of  ex* 
cations,  the  plaintiff  offered  evidrace  of 
qieclflc  deficient  or  deficiencies  in  the  con- 
stmctlon  of  the  platform.  Bis  evidence  of 
want  of  proper  care  In  the  ctniBtmctimi  of  the 
platform  consisted,  In  substance,  in  its  ftiUIng 
when  and  as  It  did,  without  there  being  upon 
it  the  full  complemoit  of  people  it  was  de- 
sighed  to  accommodate.  The  newly  discovered 
evidence  would  tend  to  show  that  the  plat* 
form  was  not  securely  braced,  that  its  snp- 
ports  bad  no  braces  at  all,  and  that  It  was 
not  properly  Gonstmctqd;  also  it  aipftears. 
from  the  affidavit  <tf  tbe  party  who  would 
testify  as  stated,  that  he  was  experienced  to 
a  degree  in  such  matters. 

We  must,  therefore,  decline  to  disturb  tbe 
order  granting  the  new  trial. 

Affirmed. 

DOWDELL,  a  X,  and  SIMPSON  and 
MAYFIBLD,  JJ.,  concur. 


A.  H.  ANDREWS  CO.  t.  STOWERS  WBNI- 

TURB  GO. 
(Suiireme  Court  of  Alabama.   April  14,  1910.) 
1.  Sales  (i  354*)— Aonon  roa  Price— I^- 

FEIT8BB. 

In  an  action  for  the  price  of  chairs  sold,  a 
plea  that  plaintiff  sold  to  a  third  person  the 
chain,  and  agreed  to  charge  them  to  defendant 
and  ship  them  to  it,  in  conaideradon  of  which 
contract,  and  of  the  performance  thereof  by 
plaintiff,  defendant  guaranteed  the  account,  and 
that  tbe  chairs  were  nerer  charged  to  nor  ship- 
ped to  defendant,  bnt  were  chafed  to  and  ship- 

fied  to  the  third  person,  tendered  a  merit&rious 
99ue,  and  was  not  defective,  as  too  Indefinite,  In 
tbat  it  failed  to  allege  sufficient  facta,  and  the 
consideration  therefor,  as  to  how  plaintiff  agreed 
to  charge  and  ship  the  chairs  to  defendant,  nor 
as  failing  to  allege  wherein  defendant  became 
a  party  to  tbe  transaction  whereby  plaintiff 
agreed  to  charge  and         It  the  diairs,  nor 


as  failing  to  show  whether  defendant  and  the 
third  person  agreed  at  tbe  same  time  with  de- 
fendant, or  plaintiff  with  defendant  and  tfa« 
third  person,  or  how  it  was  done,  nor  as  failhig 
to  allege  with  whom  plaintiff  apeed  to  diaiige 
and  ship  tbe  chairs  to  defendant  and  under 
what  circumstances  the  agreement  was  made. 
_[Ed.  Note.— EV)r  other  cases,  see  Ssles,  Dec. 
Dig.  i  854.»]  ^ 

2.  Guaranty  (J  25*)— Evideitcb. 

Evidence  held  to  show  that  plaintiff  sold 
goods  to  a  third  person  under  an  agreemokt 
with  defendant  that  the  goods  shonld  be  con- 
signed to  defendant  and  the  price  charged  to  de- 
fendant's account 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Dec.  Dig.  {  25.*] 

3.  QUABARTT  (I  50*)— DISG9ABGB  Of  GUAB- 

AKTOB— Breach  of  Goktbact. 

Plaintiff,  having  breached  its  contract  by 
consigning  the  goods  to  the  third  person,  conld 
not  hold  defendant  for  tbe  price;  defendant 
having  the  right  to  stand  upon  the  exact  terms 
of  Ita  contract 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Dec.  Dig.  S  50.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  A.  Ooleman,  Jodge. 

Action  by  tbe  A.  H.  Andrews  Company 
against  tbe  Stowers  Furniture  Company  for 
tbe  price  of  certain  chairs.  Judgment  for 
defendant,  and  plaintiff  q>peals.  Affirmed. 

The  first  four  counts  were  the  common 
counto.  The  fifth  count  Is  upon  a  contract 
made  by  cor^jespondence^  wherein  the  Stow- 
ers Furniture  Company  authorized  the  An- 
drews Company  to  sell  T.  F.  Wood  certain 
chairs,  to  be  by  him  selected,  and  to  charge 
the  same  to  the  account  of  the  Stowers  Fur- 
niture Company.  Count  6  was  upon  a  guar- 
anty for  a  sufficient  and  valuable  considera- 
tion, based  upon  the  contract  above  set  oat 
Count  7  Is  upon  the  contract  requesting  and 
directing  plaintiff  to  sell  Wood  certain  chairs 
and  <^rge  them  to  the  account  of  tbe  Fur- 
niture Company. 

nea  B  is  as  follows:  "Defendant  says 
that  on  or  about  August  31,  1907,  the  plain- 
tiff sold  to  one  T.  F.  Wood  certain  opera 
chairs,  for  tbe  recovery  of  the  price  of  which 
this  suit  Is  brought,  to  wit,  150  No.  221  opera 
chairs,  for  the  price  of  $5.50  each;  tbat  plain- 
tiff agreed  to  charge  said  chairs  to  the  de- 
fendant and  to  ship  them  to  tbe  defendant, 
and  In  consideration  of  said  contract,  and  of 
the  performance  of  tbe  same  by  plaintiff, 
this  defendant  guaranteed  said  account. 
And  defendant  says  that  said  chairs  were 
never  charged  to  nor  shipped  to  this  defend- 
ant, but.  on  the  contrary,  were  charged  to 
and  shipped  to  said  T.  F.  Wood;  and  defend- 
ant says  that  plaintiff  should  not  recow." 

The  demurrers  to  plea  B  were  as  follows: 
"Said  plea  was  too  Indefinite  in  this:  While 
It  states  that  plaintiff  sold  to  T.  F.  Wood 
certain  opera  chairs,  it  falls  to  allege  suffi- 
cient facts  and  the  consideration  therefor, 
as  to  how  plaintiff  agreed  with  the  defend- 
ant to  charge  and  ship  said  chairs  lo  the  de- 
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fendant.  CQ  Said  pl«a  Is  liuafflclent  In  this: 
That  It  falls  to  allege  or  arfir  or  show  where- 
in the  defOidaDt  became  a  party  to  said 
transaction  wherein  and  whereby  plaintiff 
agreed  to  charge  and  ship  said  chairs  to  de- 
fendant. (3)  It  fails  to  aver  or  show  wheth- 
er the  def«idant  and  T.  F.  Wood  agreed  at 
the  seme  time  with  defendant,  or  plaintiff 
with  defendant  and  Wood,  or  how  it  was 
done  (4)  It  fails  to  allege  or  Kver  with 
whom  plaintiff  agreed  to  charge  and  ship 
anld  chairs  to  the  defendant,  whether  with 
T.  F.  Wood  or  the  defendant,  and  under 
what  drciuDBtances  said  agreement  was 
made  and  entered  into."  There  were  other 
d«mnrrers;  bnt  it  Is  not  deemed  necessary 
to  set  than  out 

YfHi  L.  Thompson,  for  appelant  John  H. 
Miller,  for  appellee. 

SATRE,  X  Action  on  tba  commoi  counts 
and  on  a  special  contrail  for  the  agreed 
price  of  125  opera  chairs,  allied  to  have 
been  Mid  by  plaintiff  to  defaidant  There 
are  also  counts  charging  defendant  as  goar- 
antor  for  one  Wood,  to  wh<mi  the  chairs  are 
mlleced,  altematlTdy,  to  hare  been  sold.  All 
questions  arising  out  of  the  pleadings  were 
settled  lo  the  court  below  in  tevor  of  the 
defendant,  appellee  here.  We  think  the  case 
may  be  properly  dteposed  of  on  conslderatton 
of  the  Issues  presented  by  the  complaint  and 
plea  B. 

Tbis  plea  tendered  a  merltortons  laso^ 
and  was  not,  as  for  any  ol^ectton  taken  to 
It  by  the  dOtturrer,  defectlre  in  form  or  sub- 
stance. Looking  to  the  most  obrlously  ma- 
terial feature  of  the  defense  presmted.  It 
appears  that  defendant  undertook  to  gnar^ 
antee  the  price  of  the  chairs  to  plaintiff,  on 
conaldmtlott  In  part  of  the  plaintiff's  prom* 
Ise  to  consign  them  to  defendant,  although 
they  were  sold  to  Wood,  It  is  alleged  that 
plaintiff  failed  to  consign  the  chairs  as 
agreed.  Whether  the  agreement  by  which 
the  defendant  became  bound  waa  in  writing, 
or  made  orally,  was  clearly  of  no  conse- 
quence, unless  the  defendant  made  it  so  by 
pleading  the  statute  of  frauds.  Other  pleas 
set  up  that  defense.  The  plea  under  consid- 
eration wcDt  upon  an  entirely  different  line. 
Farther,  both  plaintiff  and  defendant  were 
necessarily  parties  to  any  agreement  by 
which  the  latter  undertook  for  a  considera- 
tion to  guarantee  to  the  former  payment  for 
the  chairs.  -Such  Is  the  Import  of  the  plea. 
It  succinctly  states  the  facts  necessary  to 
the  defense  interposed,  and  there  was  no 
occasion  to  Incumber  it  with  the  arerment 
of  other  fiicts  merely  circumstantial. 

On  consideration  of  the  evidence  we  are 
of  the  opinion  that  the  plea  referred  to  was 
proven  without  conflict  or  adverse  inference. 
We  will  undertake  to  set  out  only  enough 
of  the  evidence  to  make  the  situation  clear: 
Wood  api^ied  to  defendant,  a  furniture  house 
in  ilie  clt7  ot  Birmingham,  to  pnrchaae 


chairs  for  a  place  of  amusement  which  he 
was  about  to  open.  Defendant,  being  un- 
able to  meet  his  requirements  out  of  its 
stock,  referred  him  to  plaintiff,  a  manufac- 
ture of  furniture  in  the  city  of  Chicago, 
giving  him  a  letter  of  introduction  as  a  per- 
sonal friend  and  customer,  stating  his  pur- 
pose to  buy  chairs,  and  that  "any  selection 
that  he  might  make  same  may  be  charged 
to  our  account"  This  was  on  August  21, 
1907.  On  the  same  day  defendant  wrote  to 
plaintiff,  inclosing  a  copy  of  the  letter  they 
had  given  to  Wood,  and  said:  "In  figuring 
this  bill  we  want  50  per  cent  profit  net  f.  o. 
b.  Birmingham,  bo  In  quoting  prices  kindly 
be  guarded  as  we  have  stated."  Wood  pre- 
sented his  l&ttee  to  the  plaintiff  In  Chicago 
on  August  29tb.  In  the  meantime  (August 
24th)  plaintiff  had  written  in  substance  that 
it  could  not  safely  add  60  per  cent  to  Its  net 
selling  price  with  any  hope  of  securing 
Wood's  order,  if  he  should  be  inclined  to 
look  about  Replying  {August  27th),  defend- 
ant said  It  would  have  to  handle  the  account 
at  its  end  of  the  road,  stated  that  Wood 
would  doubtless  not  look  elsewhere,  Indicat- 
ed Its  expectation  of  sharing  In  the  profit  of 
the  sale,  and  concluded  by  leaving  the  mat- 
ter entirely  with  the  plalntlfl,  and  asking 
the  plaintiff  to  handle  It  to  the  beet  of  its 
ability.  August  29th  Wood  appeared  at 
plaintlfrB  place  of  business  In  Chicago,  and 
entered  into  a  written  agreement  for  the 
purchase  of  ttie  chairs  <m  his  own  account 
Plaintiff  agreed  in  its  contract  with  Wood, 
among  other  things,  that  the  chairs,  when 
madc^  should  be  condgned  to  him  at  Bir- 
mingham. 

August  Slst  plaintiff  wrote  to  defendant 
as  follows:  "The  Stowers  Fumltore  Go., 
BtrmlngMm,  Ala^-Oentlemen:  Tour  letter 
of  August  21st,  introducing  Hr.  T.  F.  Wood, 
has  been  i^aced  In  our  hands  by  ISx.  Wood, 
and  we  to-day  have  negotiated  same  with 
him  for  150  of  our  221  opera  chairs,  the  price 
being  $6.50  apiece  d^voed  at  Birmingham. 
Our  itastmctlons  are  to  ship  these  chairs  to 
yon  and  that  you  would  guarantee  the  pay* 
ment.  The  contract  Is  made  to  Mr.  T.  F. 
Wood  and  signed  1^  him.  Now,  we  are  go- 
ing to  undertake  the  deUray  of  these  goods 
f.  o.  b.  Chicago  to  you  for  the  price  of  94.60^ 
This  woidd  leave  $1  cranmlsslon  to  yon,  bnt 
out  of  this  yon  would  have  to  stand  the 
freight  Our  best  information  to-day  is  to 
the  fact  that  the  rate  on  these  chairs  to 
Birmingham  will  be  about  90  cents  per  hun- 
dred, and  these  chairs  will  weigh  about  three 
chairs  to  the  hundred,  and  the  cost  will  be 
about  30  cents  a  chair.  This  would  leave 
you  a  natural  commission  of  70  cents  on  each 
chair,  on  150.  This  is  the  best  we  can  do 
for  you,  and  the  best  trade  we  can  make  for 
for  yon.  Now,  we  would  like  to  have  you 
confirm  the  understanding  of  this  letter  by 
saying  we  should  send  the  chairs  direct  to 
yoD,  charging  you  at  the  rate  <^  94J!0  t  Oi.  Ix 

Digitized  by  Google 


818 


62  SOUTHBBN  BSPOBTflE. 


(Ala. 


Chicago,  payment  to  be  made  Oct  15,  1907. 
The  conflmiatiou  of  this  undentandlns  will 
be  enffldent,  If  yoa  will  write  yonr  O.  K.  and 
signature  on  tbe  original  copy,  wblch  we  In- 
close taerewltb.  We  send  yon  ttals  In  dupli- 
cate, so  yon  can  keep  one  and  retnm  the 
otber  one  to  ns.  We  will  proceed  to  tiie 
making  of  the  dialra  paiding  a  reply  to  this 
letter.  Thanking  yon.  we  axe^  voT  truly 
yours,  The  A.  H.  Andrews  Co." 

The  foregoing  letter  was  returned  to  plain- 
tiff with  the  following  indorsemmt:  **We 
hneby  guarantee  this  account  Sept  7,  '07. 
Stowers  Furniture  Co,  Caias.  M.  Powti), 
Genl.  Mgr."  At  the  same  time  defendant 
wrote  as  follows:  "Birmingham,  Ala.,  Sept 
7th,  1907.  A.  B:  Andrews  Co.,  174  Wabash 
Ave.,  Chicago,  lU^entlemoi:  We  bes  to  In- 
close yon  letter  O.  K.*d.  as  per  your  sng- 
gestlon,  wUUA  guarantees  payment  of  this 
account ;  but  In  an  Interview  to-day  with  Mr. 
T.  r.  Wood,  he  advises  us  that  you  quoted 
him  a  price  of  $5.60  t.  o.  b.  Birmingham.  I 
advised  him  that  you  had  quoted  us  a  price 
f.  o.  b.  Chicago,  not  mentioning  the  price  you 
quoted  us,  of  course.  He  said  that  our  prices 
should  be  f.  a  b.  here  as  well.  Mr.  Wood 
may  write  you  regarding  this  nutttor;  but 
you  may  tell  him  same  has  been  arranged  be- 
tween yon  and  I.  and  that  same  will  be  ship- 
ped out  promptly  as  per  original  order.  Mr. 
Wood  assured  us  this  morning  that  he  would 
possibly  pay  cash  for  these  goods  on  delivery. 
That  was  the  only  incentive  In  having  you 
chai^  him  as  stiff  a  price  as  possible.  Toura 
respeetfnlly,  Stowers  Furniture  Co.,  Ohas.  M. 
Powell,  Oeneral  Manager." 

B^tember  9th  defendant  condnded  the  ne- 
gotiation by  a  letter  as  folloira:  "Stowers 
Furniture  Co.,  Birmingham,  Ala.— Gentlemen: 
We  are  in  receipt  of  your  valued  favor  of 
S^t  7th.  Wejiave  the  confirmation  of  your 
order  to  Mr.  Wood.  We  thank  you  for  this, 
and  will  say  tbat  we  are  at  woA  upon  the 
chairs  and  will  undoubtedly  make  sfa^minkt 
in  time.  Tours  very  truly.  The  A.  H.  An- 
drews Co." 

This  correspondence,  evldeiced  the  contract 
between  the  plaintiff  find  the  defendant  and 
on  it  after  some  delay,  of  which  comidalnt 
was  made,  but  whldi  may  now  be  laid  out  of 
considwatlon,  the  chairs  were  consigned  to 
and  accepted  by  Wood  at  Blrmlngluun.  De- 
fendant erpected  that  the  consignmoit  would 
be  to  it  until  it  learned  that  the  chairs  had 
be«i  drilvwed  to  Wood. 

Familiar  principles  of  lav  will  suffice  to  de- 
dde  tike  case  here  presented.  It  may  be 
conceded,  for  the  argument  that  if  the  sale 
of  the  chairs  had  hem  consummated  on  the 
faltti  of  the  defendant's  two  letters  of  Au- 
Kust  2l8t  defendant's  obligation  would  have 
been  the  primary  oUlgatlon  of  an  original 
promisor.  But  such  was  not  the  CMa  naln- 
tlff  was  not  contoit  with  the  terms  <Mfered 
by  those  two  letters,  nor  did  It  In  fact  make 


a  sale  to  Wood  in  accordance  willi  than.  It 
n^tlated  with  d^oidant  for  dlffwent  terms, 
and  the  negotiation  became  merged  In  tlie 
pr(qK>sal  contained  In  its  l^ter  of  August  31st 
and  defendant's  accq»tance  ol  September  7th, 
which  thereupon,  as  for  anything  appearing 
in  the  record,  became  the  final  memorial  of 
an  agreement  of  minds  thai  rea<died  for  the 
first  tim&  The  stipulati<m  for  ctmslgnment 
to  defendant  put  the  defendant  In  a  position 
of  advantage,  gave  It  security  In  respect  to 
the  payment  of  the  purchase  price,  for  which 
it  had  a  right  to  contract  and  must  be  taken 
as  a  part  of  the  consideration  of  its  guaranty. 
And  whether  so  or  not  eud  whether  defoid- 
ant's  obligation  was  that  of  surety  or  guar- 
antor—we think  the  contract  In  Its  final 
shape  made  it  one  or  the  other— the  conalgn- 
ment  to  Wood  was  a  plain  breach  of  the  con- 
tract between  plaintiff  and  defendant.  There- 
upon, on  well-established  doctrine,  defmdant 
had  the  right  to  stand  upon  the  exact  terms 
of  Its  contract  and  any  deviation  from  It  by 
the  plaintiff  discharged  and  absolved  the  de- 
fendant. Moses  V.  Home  B.  &  L.  Ass'n,  100 
Ala.  465,  14  South.  412.  Having  reached  the 
condnslon  that  the  plea  In  question  present- 
ed a  meritorious  defense,  and  that  on  It  the 
defendant  was  entitled  to  the  general  affirma- 
tive charge,  consideration  of  whether  other 
pleas  were  a  sufficient  answer  to  the  com- 
plaint, or  whether  they  wwe  established  by 
a  like  measure  of  uncontradicted  proof,  be- 
comes inunateriaL 

We  are  not  at  all  convinced  that  there  was 
any  error  in  the  various  rulings  of  the  trial 
court  on  the  Introduction  of  evidence.  None 
of  It,  to  which  objection  was  taken,  had  any 
tendency  to  establish  a  contract  different 
from  that  shown  by  the  evidence  we  have  set 
out  nor  to  show  that  the  contract  was  not 
breached  by  the  plaintiff  In  the  particular 
moitloned,  nor  that  there  was  on  defendant's 
part  any  waiver  of  the  breach.  These  rulings 
were  tha%fore  innocuous,  and  cannot  in  any 
event  work  a  reversal  of  the  Judgment  under 
review.  The  Judgment  and  proceedings  in 
the  trial  court  will  therefore  be  affirmed. 

Affirmed. 

DOWDKLU  C.  J.,  and  ANDEBSON  and 
EVANS,  JJ.f  concur. 


LAVERONB  v.  BVANS  BROS.  CONST.  CO. 

(Supreme  Court  of  Alabama.    April  7,  1010.) 

1.  Mechanics*  Liens  (8  304*)— Peoceedinqb 
TO  Enforce— Scope  of  Belief. 

A  mechanic  or  materialman  who  famishes 
labor  and  material  may  obtain  in  one  action  his 
lien  and  a  general  judgment  against  the  con- 
tracting owner  or  Us  personal  representative, 
though  he  may  have  only  one  satisfaction ;  and 
on  a  complaint  In  an  action  against  an  adminis- 
trator on  a  special  contract  for  the  agreed  price 
of  materials  fomisbed  and  vork  d<Mie  under  a 
contract  with  decedent,  and  fbr  enforcement  of 
a  mechanic's  lien,  pluntlff  may  have  a  jndic- 
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matt  of  both  chsracten,  or,  foiling  to  eatabllsh 
his  lien,  may  have  a  personal  judgment  only. 

[Ed.  Note.— For  other  cases,  see  Mechanici' 
Uens.  Cent  Dig.  H  632-035;  Dec  Dig.  I 
SO*.*] 

2.  Mechanics'  Lm?s  ({  168*)— Tiire  of  At- 

TACHinO. 

Under  Code  1907.  SS  4754-4784^  relating  to 
me<^nlca*  liens,  a  lien  attaches  from  commence- 
ment of  the  bnilding  or  improvements,  subject 
to  be  defeated  If  the  claim  be  not  vcrifled  and 
filed  with  the  judge  of  probate  within  the  pre- 
scribed time. 

[Ed.  Note. — For  other  caaes,  see  Mechanics* 
Uens,  Cent.  Dig.  1  209;  Dec.  Dig.  S  168.*] 

3.  EZKCDTOBS  AND  ADUINISTRATOBS  (S  443*} 
—  PUADINO  —  PrOCEEDINOS    TO  ENFOBCE 

Ian— t^niKiNQ  Plea  fbou  Files. 

Where  the  complaint,  in  mechanics*  lien 
proceedings  against  the  administrator  of  the 
owner  ot  tht  pronisea,  songht  to  recover  on  a 
contract  with  the  owner  in  his  lifetime  for  the 
peifommnce  of  woifc  and  labor  upon,  and  the 
fnmisliing  of  material  for,  a  building,  and  to 
enforce  a  mechanic's  lien,  a  plea,  averring  a 
decree  of  the  probate  court  declaring  the  estate 
ttf  be  losolTent  after  salt  was  broagbt.  though 
not  an  answer  to  the  part  of  the  complaint  see- 
ing a  lien  and  not  a  bar  to  the  part  seeking 
a  judgment  against  the  personal  property  of 
decedent  which  might  come  Into  the  hands  of 
the  administrator,  was  something  more  than  a 
mere  snggeatlont  and  shonld  be  permitted  to  re- 
main on  the  fiies  as  a  plea  to  protect  the  ad- 
ministrator, eo  that,  if  judgment  should  be  ren- 
dered on  other  issues  against  the  administrator, 
execution  could  not  issue,  and  the  judgment 
wonid  have  to  be  certified  for  allowance  to  the 

frrobate  court  under  Code  1907,  f  27&4,  provid- 
ng  that  an  executor  may,  before  judgment,  spe- 
dally  plead  that  the  estate  has  been  declared 
insolvent,  upon  which  the  other  issues  must  be 
tried  and  judgment  rendered  thereon,  and  sec- 
tioD  2795.  providing  that  if  such  judgment  is 
Cor  plaintiC  and  it  appears  that  the  estate  has 
been  declared  insolvent,  the  judgment  must  be 
certified  to  the  probate  court  as  a  claim  against 
the  estate. 

iEd.  Kote.— For  other  cases,  see  EiXecutors  and 
mlnistrators,  Dec.  Dig.  |  443.*] 

4.  Mbcharics*  Liens  ({  137*)— Staieuent  or 
Lsm— ''Owner." 

'In  proceedings  against  an  administrator  to 
enforce  a  mechanic's  lien  on  premises,  the  Inter- 
est of  the  owner  being  a  leasehold,  the  adminis- 
trator was  properly  descril>ed  as  the  "owner" 
or  proprietor  thereof,  aa  _thp  .  Ittflspholti. .  being  -a 

^iftttel  «saU  ^niff TflRfl  tfr  ihe,  '■'^"ini'°l'7i'^"''  r 

[Ed.  Note.— For  othet  cases,  see  Mechanics' 
liens,  Dec  Dig.  I  137.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  fl,  pp.  5134r-5151 :  vol.  8,  p.  7744.] 

5^  Mechanics'  Diens  (|  280*)— Proceedings 

TO  EJHFOBCE— ADlilSSIBIUTT  OF  EVIDENCE. 
In  proceedings  against  an  administrator  to 
enforce  a  mechanic's  Tien  for  material  furnished 
and  work  done  for  decedent,  a  writing,  identi- 
fied br  a  certificate  of  the  judge  of  probate  as 
the  <mginal  itatemeat  of  lien  which  had  been 
filed  in  his  office,  was  sdmisslble  to  show  a 
compliance  with  the  statute  creating  the  lien, 
bnt  was  not  admissible  as  erideuce  of  the  value 
or  contract  price  of  materials  furnished,  nor  of 
the  Talae  of  the  building  erected,  where  such 
statement  was  not  itemized,  under  Code  19QT, 
i  3070,  providing  that,  in  all  suits  upon  ac- 
counts) an  item^ed  statement  of  the  account, 
verified  by  affidavit,  and  certified  by  a  compe- 
tent ofllcer,  is  competent  evidence  at  the  correct 
ness  of  the  acooaot. 

[Ed.  Note.— For  other  coses,  see  Mediaides' 
liens,  Cent  Dig.  1  563;  DecTDlg.  |  280.*] 


6.  Hbobanics'  lamiB  (|  1ST*)— PioonDnrai 

TO  Perfect— Sufficiency  of  Statbuekt. 
It  is  not  necessary  to  the  perfecting  of  a 
mechanic's  lien  that  the  statement  set  out  the 
nature  and  extent  of  the  owner's  title,  nor  QiAt 
the  nature  and  extent  Of  the  alleged  owner's 
interest  be  proved. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  S  22G;  Dec.  Dig.  |  137.*] 

Aiq>eal  from  City  Goort  of  Bizmli^ham; 
C  W.  Fergmon,  Judge. 

Action  by  tbe  Evans  Bros.  Ccmstnicaon 
Company  against  L.  B.  Lavergne,  administra- 
tor of  L.  N.  Archer.  Jodgment  for  plaintiff, 
and  defoidant  appeals.  Reversed  and  re- 
manded. 

Sterling  A.  Wood,  for  appellant    EL  0. 

Crow,  for  appellee. 

SAYRE,  J.  Suit  was  brought  on  February 
13,  1909,  against  tbe  appellant  as  the  admin- 
istrator of  the  estate  of  L.  N.  Archer,  deceas- 
ed. The  complaint,  after  elimluatlou  of  the 
common  counts  by  amendment,  went  upon  a 
special  contract  for  tbe  agreed  price  of  ma- 
terials furnished  and  work  done  under  a  con- 
tract with  the  deceased,  and  for  the  enforce- 
ment of  a  mechanic's  and  materialman's  lien 
under  the  statute.  Code,  fiS  4754-4784.  The 
complaint,  aa  thus  amended,  alleged  that  the 
contract  had  been  entered  into  and  materials 
had  been  furnished  and  work  done  for  the 
erection,  etc.,  of  a  certain  ttuildlng  on  a  lot 
therein  described,  on  October  27.  1008.  In 
addition  to  the  general  issue,  a  special  plea 
was  Interposed  setting  up  a  decree  of  the 
probate  court,  rendered  March  16,  1909,  de- 
claring the  estate  of  defendant*s  Intestate  to 
be  Insolvent,  and  to  this  plea  the  court  sus- 
tained a  demurrer. 

The  mechanic  or  materialman  who  furnish- 
es labor  and  material  is  entitled  to  pursue  In 
one  action  his  Hen  and  a  general  judgment 
against  the  contracting  owmx  or.  In  a  proper 
case,  his  personal  r^reeentatlve,  though  be 
may  have  only  one  satisfaction.  On  a  com- 
plaint, fashioned  as  was  the  complaint  In  this 
case^  the  plaintiff  may  have  a  judgment  of 
both  characters,  or,  failing  to  establish  his 
lien,  may  have  a  personal  judgment  only. 
Bedsole  v.  Peters,  79  Ala.  133.  Under  the 
statute  the  lien  of  mechanic  and  material- 
man attaches  from  the  commencement  of  the 
building  or  Improvement,  subject,  however, 
to  be  defeated  and  lost  if  tbe  claim  be  not 
verified  and  filed  with  the  judge  of  probate 
within  the  time  prescribed-  Welch  v.  Porter, 
63  Ala.  225.  The  complaint  alleged  a  con- 
tract with  tbe  owner  In  his  lifetime,  tbe  per- 
formance of  work  and  labor  upon,  and  the 
furnishing  of  material  for,  the  building,  on 
October  27,  1008,  and  the  filing  of  a  verified 
statement  on  November  28th  of  the  same 
year.  To  that  aspect  of  the  complaint  which 
sought  a  Uen  the  plea  of  Insolvency  was  there- 
fore no  answer.  Nor  could  It  operate  as  a 
plea  in  bar  to  so  much  of  the  complaint  as 
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sought  or  would  Josti^  a  jndgmeDt  nmnliic 
against  tbo  goods  and  diattels  of  the  dece- 
dent whldi  might  come  Into  the  hands  of  his 
pcnqnal  revresentatlT^  since  It  awred  a 
declaration  of  Insolvency  after  salt  brongbt ; 
nor  was  It  Intended  to  have  that  ettect  The 
onlji  effect  of  such  a  plea  In  answer  to  the 
Iaat-menti<med  aspect  of  the  com^lnt  Is  that. 
If  Judgment  be  rendered  on  other  Ismes 
against  tiie  posonal  ropresentatlTe,  ezeca- 
tion  cannot  Issue,  and  the  Judgment  must  be 
certified  for  allowance  to  the  probate  oonrt 
Code.  H  2783-2790;  Shiver  t.  Ronssean,  68 
Ala.  664.  While  the  plea  of  Insolvency  pendf 
lug  the  suit  wu  not  a  good  plea  In  bar  for 
the  reason  Indicated,  as  well  as  for  the  rea- 
son  that  it  did  not  answer  the  entire  com- 
plaint nor  any  certain  part  of  It,  It  was 
something  more  than  a  mere  saggestlon  (Stem 
T.  GoUler,  101  Ala.  404,  14  South.  477),  and 
It  was  necessary  that  it  should  remain  upon 
the  file  as  a  plea  tor  the  inrotection  of  the  per- 
sonal representative.  There  was  therefore 
error  in  the  Judgmmt  on  demurrer  which 
took  the  pin  ttsm  the  file. 

Archer  died  October  80,  190B.  The  state- 
ment of  lien  filed  In  the  probate  court  No- 
vember 28,  1806,  and  offered  In  evldmce  at 
the  trial,  refers  to  Ixmls  B.  Lavergne,  as  the 
administrator  of  the  estate  of  L.  K.  Archer, 
deceased,  as  the  ownw  or  proprietor  of  the 
lot  upon  which  the  building  was  located.. 
The  leasehold  interest  was  a  chattel  real  and 
descended  to  the  administrator,  so  that  he 
was  properly  described  as  the  owner  or  pro- 
prietor thereof. 

The  statute  provides  a  lien  for  every  me- 
chanic, person,  firm,  or  corporation  who  shall 
do  or  perform  any  work  or  labor  upon,  or 
fumlidi  any  material,  fixture,  engine,  boiler, 
or  machinery  for,  any  building  or  Improve- 
ment on  laud,  or  tor  repairing,  altering,  or 
beautifying  the  same,  undi»  or  1^  virtue  of 
any  contract  with  the  owner  or  proprietor 
thereof.  There  Is  no  requirement  that  the 
contract  shall  be  in  writing.  The  evldmce 
adduced  afforded  a  snffldent  basis  for  a  find- 
ing by  the  Jury  that  the  material  for  which 
a  Hen  was  claimed  had  been  furnished  and 
the  building  erected  under  a  contract  with 
the  then  owner  of  the  leasehold  interest 
Likewise,  It  was  for  the  Jury  to  say  whether 
the  value  of  the  work  done  and  material  fur- 
nished had  beat  proven.  Th«e  was  Indorsed 
on  the  comjdalnt  a  statement  that  the  ac- 
count upon  which  the  suit  was  brought  was 
verified  by  affidavit.  At  tiie  trial  the  plain- 
tiff was  permitted  to  Introduce  In  evldmce  a 
paper  writing,  identified  by  a  certificate  of 
the  Judge  of  probate  as  the  ordinal  state- 
ment of  lira  whldti  had  been  filed  In  his  of- 
fice. This  claim  of  lien  and  the  indorsements 
thereon  1^  the  judge  of  probate  was  compe- 
tent for  the  purpose  of  showing  a  compliance 
with  the  statute  creating  the  Ura,  but  was 
not  admls^ble  under  section  S970  of  tbe  Code 


as  evidence  of  tiie  value  or  contract  price  of 
materials  furnished  nor  of  the  value  of  the 
building  wected  for  the  reason  that  it  was 
not  Itmihed.  Sullivan  Timbw  Co.  v.  Bro- 
shag^  in  Ala.  114.  20  SouUl  48&  If  the 
defentoit  amprehraded  that  tiie  statonent  of 
UeO' would  be  acc^ted  as  evidence  of  the 
amount  due  under  the  contract,  that  appre- 
hension might  have  been  relieved  qiedal 
Instruction  to  tiie  Jury.  As  It  was,  the  evi- 
dence going  to  show  the  value  (tf  the  mat^ 
rials  and  improvemrat  was  not  Mtirely  dear, 
it  may  be  conceded;  but  we  are  unable  to 
say  that  the  Ji»y  could  not;  upon  due  con- 
sideration, arrive  at  a  reasonably  satisfactory 
oondnsion  as  to  a  minimnm  doe,  wa  that 
the  amount  fi»d  the  verdict  was  In  excess 
of  that  minimum. 

We  are  of  c^inlim  that  tt  was  not  neces- 
sary to  the  perfecting  ct  a  lira  vaAer  tiie 
statute  that  the  statement  should  set  out  the 
nature  and  extrat  of  the  owner's  tiUe;  nor  was 
it  necessary  to  adduce  proof  of  the  nature  and 
extent  of  the  alleged  owner's  interest,  for.  In 
any  event,  only  svdt  Interest  as  he  bad  could 
be  subjected  to  the  tlen.  The  statute  con- 
fers a  lira  <m  land  and  on  bulUQngs  and  im- 
provemrats  to  the  extrat  In  ownership  of  all 
the  right,  tiUe,  uid  Interest  therein  of  the 
owner  ac  iffoprletor,  * 

For  the  wror  indicated,  the  Judgmrat  must 
be  reversed. 

Beversed  and  remanded. 

DOWDBLL,  a  X,  and  ANDERSON  and 
MATFIEU),  JJ.,  concur. 


WALLS  et  al.  a  D.  SUITH  *  GO.  et  aL 
(SupTeme  Court  of  Alabama.    April  7,  lOlOu) 

1.  HioHWATs  f|  155*)— Obstbdction— Acnow 

BT  PBIVATB  PsBSON. 

No  private  action  will  lie  for  tbe  ohutnio- 
tioQ  of  a  highway,  unless  plaintiff  has  suffered 
Injury  peculiar  to  himself  and  not  similar  to 
that  Buffered  by  the  public;  for,  if  the  offense 
ia  one  affainst  the  public,  the  offender  should 
be  punished  by  indictment  aa  for  a  common 
nuisance,  or  the  nuisance  should  be  abated  by 
a  bill  in  equity  in  the  name  of  the  state,  to 
avoid  multiplication  of  sulta. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  S  432;  Dec  Dig.  I  165.*] 

2.  HroHWATs  (8  160*)  — Obstbuctions— Ac- 
tions voB  Damages— Plbadino. 

In  an  action  for  damages  for  obstmcting  a 
highway,  plaintiff  alleged  that  defendants,  in 
constructing  a  railway  Tine  across  a  public  road, 
upon  which  plaintiff's  store  was  located,  con- 
structed an  archway  over  said  public  road,  and 
made  deep  and  dangerous  depremonik  and  filled 
In  OB  each  side  of  the  archway  with  oln,  stMies, 
timber,  and  other  material;  that  by  reason  of 
such  obstructions  plaintiffs  were  greatly  incon- 
venienced in  their  travel  from  tneir  store  to 
their  homes,  and  In  the  delivery  of  goods  and 
merchandise  to  their  customers;  that  they  in- 
curred expense  for  wagons,  teams,  and  employes 
by  reason  of  such  obstruction.  In  order  to  deliver 
their  goods  by  a  different  and  more  inoonTenient 
route;  and  that  because  of  such  ob«tmctio&s 


•For  other  oaass  sm  sasM  topte  and  stetlon  NITHBER  la  Dec.  A  Am.  I>lgs.  IMT  to  data,  A  Rcportar  ladnas 

Digitized  by  Google 


WALLS  T.  a  D.  SMITH  A  00. 


thej  lost  costMoen  and  trade,  and  theii  bostuH  I 
was  sreatly  damaged  thereby.  Peld,  that  the 
complaint  was  d«nurrable  as  not  stating  a 
cause  of  aetloD,  as  the  InconTeDienoe  snffered 
by  plaintiff  was  do  different  than  that  suffered 
by  the  public,  and  the  damages  claimed  for  loss 
of  bosInesB  and  the  incurring  of  additional  ex- 
pense was  specnlatiTe  and  xemote. 

[BSd.  Note.— For  other  eaMB»  see  Highwayit 
CenL  Dig.  {  440;  Dec.  Dig.  I  IQOl*] 
a  PLEADiHa  (li  108,  862,  428^DDcaBBBB— 

Obodnob. 

Where  a  complaint  sets  forth  a  Talid  claim 
for  general  or  nominal  damages.  It  is  not  open 
to  demurrer  by  an  addition  of  a  special  damage 
claim,  though  the  siiecial  damages  are  not  re- 
coverable ;  out  defendant's  remedy  is  by  motion 
to  strike  ohjeetiona  to  eridenee,  or  reqttests 
for  Instructions. 

[Ed.  Note.— For  oUier  caaea.  aee  Pleading, 
0»it  Dig.  H  489, 1488;  Dm.  Dig.  H  186,  862. 

4-  HiGHWATS  (!  160^  —  OBBiKucnoira  —  AO- . 

TIONB— FLUDIKO. 

Where  tiie  entfrs  daim  In  an  action  for 
damages  for  the  obstmetion  of  a  highway  is 
for  damages  peculiar  to  plaintiff,  and  no  re- 
coverable damages  are  averred  in  the  complaint, 
the  existence  of  nominal  or  general  damagee 
irfll  not  be  presnmed  from  the  mere  wrongful 
act  allied. 

[E>L  Note.— Tor  other  eases,  see  HUliways, 
Dec  Dig.  I  100.*] 

An>eal  from  City  Oonrt  of  Beanmer;  WIl- 
Ubid  Jadnon,  Jndga. 

Actton  br  O.  O.  Walla  and  otbera  against 
G.  D.  SmlUi  &  Go.  and  otbera  t<a  damagea. 
jDdsment  tax  defendanti^  and  plalntiffa  ap- 
peaL  Afflimed. 

Tbt  eonnta  aa  finally  amended  are  aa  fol- 
lows: 

"(1)  Plaintiffs  claim  of  defendants  the  sum 
of  $5,000  damages,  and  allege :  That  on,  to 
wit.  May,  1907,  the  def«idants,  In  the  oon- 
atructlon  of  a  roadbed  or  railway  line  throng 
Reeder*B  Gap  Into  the  city  of  Bessemer,  Jef- 
ferson county,  Alabama,  and  across  the  pub- 
lic road  known  as  the  Eastern  Valley  pub- 
lic road,  graded,  filled,  and  excavated  said 
railway  across  said  road,  which  said  E^astem 
Valley  pnbllc  road  was  a  highway.  The  con- 
struction of  said  railway  continued  from,  to 
wit.  May,  1907,  for  the  entire  period  up  to 
and  including  the  date  of  the  Institution  of 
this  suit,  to  wit,  December,  1907.  That  dur- 
ing said  time  plaintiffs  occupied  and  had  In 
operation  a  merchandise  business  In  a  store 
or  building  altuated  at  the  Intersection  of 
said  Elastem  Valley  road  and  Fairfax  avenne 
of  the  of  Bessemer.  That  they  had  sun- 
dry costomera  living  along  from  said  store 
down  said  Eastern  Vall^  road  sontb  of  said 
store  for  a  radius  of  some  distance.  That 
Ihelr  homes  were  situated  in  Jonesboro,  and 
that  they  used  and  traveled  to  and  from  said 
store  said  Eastern  Valley  road,  which  was  a 
public  road,  and  that  they  used  and  traveled 
said  road  to  deliver  their  merchandise  and 
drinks  to*  customers  and  to  their  homes,  and 
tttat  costomera  used  and  traveled*  said  road 
to  purchase  of  plaintiffs  their  goods  at  s&ld 
store  up  to  and  until,  to  wit,  May,  1907,  at 


wbldi  time  they  aver  defendants  constructed 
across  Eastern  Valley  public  road  an  arch- 
way Immediate  across  or  over  said  road, 
and  made  and  excavated  In  said  Eastern  Val- 
ley road  deep  and  dangerous  depressions,  and 
filled  In  on  each  side  of  said  archway  with 
dirt,  stones,  timbers,  and  other  materials, 
until  It  completely  obstructed  said  Eastern 
Valley  road.  That  during  the  construction 
of  said  road  it  became  filled  In  with  trees, 
logs,  large  stones,  and  other  substances  at  or 
near  the  Intersection  of  said  Eastern  Valley 
road  with  Fairfax  avenue,  and  that  they 
maintained  said  obstacles  as  aforesaid,  in  said 
Eastern  Valley  road,  and  across  same,  from 
the  period  of,  to  wit.  May,  1907,  and  the  re- 
maining part  of  said  year,  up  to  and  Includ- 
ing the  date  of  filing  this  suit  as  aforesaid. 
Flaintiffs  aver  that,  owing  to  and  as  a  proxi- 
mate consequence  of  obstructing  said  Eastern 
Valley  road,  they  were  greatly  Inconvenienc- 
ed In  their  travels  from  their  said  store  to 
their  homes  at  Jonesboro,  that  they  were  de- 
prived of  ingress  and  egress  to  and  from 
their  store,  and  to  deliver  their  goods  and 
merchandise  to  their  customers ;  that  they  In- 
curred expense  for  wagons,  teams,  and  em- 
ployes to  haul  and  deliver  their  goods  at  a 
different  and  very  Inconvenient  route,  aad 
owing  to  said  inconvenience  from  the '  ob- 
stacles in  the  said  Eastern  Valley  road,  plac- 
ed there  by  the  defendants  aforesaid,  they 
were  deprived  of  getting  a  number  of  cus- 
tomers and  lost  trade,  and  their  said  busi- 
ness was  greatly  damaged,  to  their  damage 
as  aforesaid." 

The  second  count  states  the  facts  substan- 
tially aa  stated  in  the  first  count,  with  the  ad- 
ditional allegation  that  by  the  obstruction  of 
said  public  highway  defendants  wantonly, 
willfully,  or  intentionally  damaged  the  plain- 
tiffs, and  their  damages  are  alleged  as  In  the 
first  count. 

Plnkney  Scott,  for  appeUanta.  Tillman, 
Bradley  ft  Morrow  and  B.  H.  Dryer,  for  ap- 
pellees, 

SATRB,  J.  Tlie  teit-booka  and  adjudi- 
cated cases  are  agreed  that  for  an  obstruc- 
tion of  a  public  and  common  right  of  way  no 
private  action  will  lie,  unless  it  be  allied 
and  shown  that  the  plaintiff  has  thereby  suf- 
fered injury  peculiar  to  himself ;  that  Is,  dif- 
ferent In  kind  and  degree  fnyn  that  suffered 
by  the  public.  The  reason  for  this  rule,  ac- 
cepted from  the  beginning  as  sufficient,  Is 
that  the  offender  should  be  punished  by  In- 
dictment as  for  the  maintenance  of  a  common 
nuisance,  or  the  nuisance  be  abated  by  bill  in 
equity  In  the  name  of  the  state;  for  other- 
wise suits  would  be  multiplied  Intolerably. 
Stetson  T.  Faxon,  10  Pick.  (Mass.)  147,  31  Am. 
Dec.  123,  note;  Wood  on  Nuls.  I  646;  Joyce 
on  Nuls.  S  218  et  seQ.,  where  many  cases  are 
dted.  See,  also,  Baker  v.  Selma  Street  Ry. 
Co.,  135  Ala.  652,  8S  South.  685.  98  Am.  St 
Rep.  42^  and  First  Nat  Bank  T.  Tyson,  188 
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Ala.  468,  32  Sooth.  144,  69  L.  B.  A.  S99,  91 
Am.  St  Rep.  46.  Tlie  reported  casea  show 
tbat  the  courts  hare  been  mncb  vexed  In  tba 
application  of  this  general  principle  to  par- 
ticular cases.  This  much,  however,  seems 
^ear:  That  if  one's  access  from  bis  proper- 
ty to  the  highway  be  so  materially  Impaired  as 
to  affect  its  value,  or  if,  while  attempting  to 
use  the  highway,  one  sustains  direct  Injury 
to  his  person  or  property,  an  action  will  He. 
And  here  we  note  the  absence  from  the  com- 
plaint in  this  case  of  any  averment  of  Injury 
of  either  kind.  But  where  the  obstruction  is 
so  remote  from  plalntUTs  property  as  not  to 
affect  Its  permanent  or  rental  value — and  hi 
this  case  there  Is  no  allegation  that  the  Taloe 
of  plalntlCTs  property  was  Impaired — so  that 
the  plaintiff  Is  merely  driven  to  a  circuitous 
route  or  a  longer  road,  the  authorities  hold 
that  no  peculiar  injury  is  shown,  but  only  an 
Interference  with  the  common  right  of  pass- 
ing and  repassing. 

Thus  in  the  modem  English  case  of  Wln- 
terbottom  v.  Lord  Derby,  L.  B,  2  Eich.  316, 
It  was  held,  upon  consideration  of  many 
cases,  that  if  the  plaintiff  proves  no  special 
damage  to  himself  beyond  being  delayed  on 
several  occasions  In  passing  along  a  highway, 
and  being  obliged,  in  common  with  all  others 
who  would  use  the  way,  either  to  go  by  a 
less  direct  road  or  to  remove  the  obstruction, 
he  cannot  maintain  an  action.  It  was  urged 
that  actual  delay  was  a  cause  of  action.  But 
the  court  said:  "In  this  case,  where  the 
plaintiff,  on  one  or  more  occasions,  merely 
went  up  to  the  obstruction  and  returned,  and 
on  other  occasions  went  and  removed  the  ob- 
struction— that  Is  to  say,  he  suffered  an  In- 
convenience common  to  all  who  happened  to 
puss  that  way — I  tblnlc  that  to  hold  the  ac- 
tion maintainable  would  be  equivalent  to  say- 
ing It  is  impossible  to  Imagine  circumstances 
In  which  such  an  action  could  not  be  main- 
tained." In  the  MasBachusetts  case  of  Black- 
well  V.  Old  Colony  Railroad  Co.,  122  Mass.  1, 
plaintiff  complained  that  the  defendant  had 
prevented  the  use  of  his  wharf  In  bis  busi- 
ness of  selling,  shipping,  and  storing  mer- 
chandise, by  building  a  bridge  across  a  nav- 
igable stream  and  arm  of  the  sea,  and  sought 
to  recover  the  loss  of  income  and  profits  from 
his  business.  The  court  said:  "The  fact  that 
the  plaintiff  alone  now  navigates  the  stream, 
or  has  a  wharf  thereon  at  which  he  carries 
on  business,  only  shows  that  the  present  con- 
sequential damage  to  him  may  be  greater  In 
degree  than  to  others,  but  does  not  show  that 
the  Injury  Is  different  In  kind,  or  that  other 
riparian  proprietors  and  the  rest  of  the  pub- 
lic may  not.  whenever  they  use  the  stream, 
suffer  in  the  same  way.  The  case  has  no 
analogy  to  those  in  which  an  obstruction  In 
a  navigable  stream  sets  back  the  water  up- 
on the  plaintiff's  land,  or,  being  against  the 
front  of  his  land,  entirely  cuts  off  his  access 
io  the  stream,  and  thereby  causes  a  direct 
and  peculiar  injury  to  his  estate,  or  In  which 
tb»  aoTfiag  of  an  ofEenalre  trade  creates  a 


nuisance  to  the  plalntUf.**  AM  a  demomr 
was  sustained.  To  the  same  goieral  effect 
are  the  following,  among  oth«  caeeB  which 
might  be  mentioned:  Honck  t.  Wacht«,  84 
Md.  265.  6  Am.  BeD.  3^;  Clark  r.  Chicago, 
etc..  By.  Co.,  70  Wis.  592,  36  N.  W.  326.  5  Am. 
St  Bep.  1S7;  Shaubut  v.  St  Paul,  etc.,  B.  B. 
Co.,  21  Minn.  602;  McOowan  T.  Whltesides, 
81  Ittd.  235;  O'Brien  T.  Norwich,  eta,  B.  B. 
Co.,  17  Conn,  372  ;  8tafll^>eam  v.  Montgom- 
ery, 8  Idaho  (Hash.)  20,  26  Fac.  129^ 

In  another  line  of  cases  special  and  pe- 
culiar damages  have  been  found  and  allowed, 
as  where  the  defendant  olwtructed  a  naviga- 
ble creek  orer  which  plaintiff  was  then  mov- 
ing his  goods  In  barges,  whereby  plaintiff 
was  compelled  to  carry  his  goods  overland  at 
great  expense  (Boee  v.  Miles,  4  M.  &  S.  101) ; 
as  where  the  plaintiff  was  actually  detained 
four  hours  with  three  loaded  asses  (Greasly 
T.  Codling,  2  Blng.  263);  and  as  where  the 
plaintiff  was  prevented  from  performing  a 
contract  which  he  had  (Dudl^  v.  Kennedy, 
63  Me.  465).  These  were  cases  In  which  pe- 
culiar and  special  damages  flowed  proximate- 
ly from  the  act  complained  of.  The  Massa- 
chusetts case  from  which  we  have  quoted, 
and  other  casea  of  that  character,  on  the  oth- 
er tiand,  are  to  be  justified,  as  we  think,  upon 
the  ground  that  tiie  damages  (Maimed  were 
speculative,  remote,  and  not  capable  of  posi- 
tive proof.  And  the  ruling  of  the  trial  court 
In  this  case  must  be  sustained,  for  the  rea- 
son that.  In  BO  far  as  the  complaint  shows 
mere  inconvenience  in  traveling  to  and  fro 
the  plaintiff  suffered  no  Injury  different  in 
degree  and  kind  from  that  suffered  by  the 
general  public.  As  for  those  damages  which 
are  claimed  for  the  loss  of  bustness,  and  the 
employment  of  additional  wagons,  teams,  and 
employes,  and  the  building  of  a  new  road, 
they  are  speculative  and  remote.-  They 
amount  to  nothing  more  than  a  claim  for 
the  profits  of  the  busioess  which  plaintiffs 
might  have  done,  without  these  additional 
aids,  but  for  the  (Astruction.  Th^  cannot 
be  recovered. 

If  the  complaint  had  set  forth  a  valid  daim 
for  general  or  nominal  damages,  it  would  not 
have  bem  laid  open  to  demurrer  by  the  addi- 
tion of  the  special  damages  claimed,  though 
the  special  damages  were  not  recoverable.  In 
that  case  defmdants'  response  to  the  improp- 
er elements  of  damage  claimed  should  have 
been  by  motion  to  strike,  objections  to  evi- 
dence, or  by  request^  for  Instructions  to  the 
Jury.  Treadwell  v.  TUUs,  108  Ala.  262,  18 
South.  886.  But  the  prindplee  considered  aa 
determining  the  nature  of  plaintiff's  right  in 
the  premises  lead  to  the  conclusion  tliat  plain- 
tiff could  not  maintain  his  suit  as  for  nominal 
damages  only.  The  gist  of  the  action  In 
cases  of  this  class  is  the  peculiar  private  in- 
jury, which  must  be  all^^  and  proTed. 
Smith  v.  McDowell,  148  111.'  61,  36  M.  B.  141. 
22  L.  R.  A.  393;  Hou<&  v.  Wachter,  sapn. 
The  ^tire  claim  being  for  pecollor  damagca. 
which  are  special  also,  and  neceasarily  to, 
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and  DO  80cb  ncoTerabte  damagea  being  aver- 
red  In  the  complaint,  no  room  ia  left  for  pre- 
snming  the  'exlatence  of  nominal  or  general 
damagee  from  the  mere  wrongful  act  alleged. 
Nichols  T.  Baach.  138  Ala.  872.  85  South. 
400.  The  donnrrer  was  Qtertfore  well  bqs- 
talsed. 

DOWDEUi.  C.  J.,  and  ANDSBSON  and 
MA£FIEU>,  JX,  eoncor. 


CALDWELIi  T.  OALDWECJ* 
(Siqneme  Conit  of  Alabama.   ApfU  32,  tdlO.) 

MOBTQAOia  d  338*)— BCBIKAIKIKO  FOBECXJ}- 
80KE. 

Where  the  enforcement  of  a  mortsage  is 
against  good  consdeace  and  would  work  an  ir^ 
reparable  injury,  equity  will  Interfere;  bat  a 
toreclosiue  will  not  be  enjoined  that  the  mort- 
gaspr  maj  have  the  benrat  of  a  aet-off  of  an 
nnnqnldated  demand  acainat  the  mortgagee 
where  there  Ii  no  allegation  of  the  mortg^ee'a 
insolvency,  and  (he  refoeal  of  the  mortgszee  to 
accept  a  conveyance  of  the  property  in  foil  dis- 
duuie  of  the  debt  aflCorda  no  reaaon  fiw  reatxaln- 
ing  the  sale. 

[Bd.  Note^For  odier'eaae^  see  Mortgages, 
Cent.  Wg.  I  1027;  Dec.  DiTl  888.*] 

Appeal  from  Chancery  Conrt,  Jadnon 
Comity;  W.  H.  Simpson,  Chancellor. 

Bill  by  E.  H.  Caldwell  against  S.  A.  Cald- 
well  to  enjoin  the  ezecntlou  of  a  power  of 
aale  containing  a  mortgage  until  an  unliqui- 
dated demand  due  from  respondent  to  com- 
plainant conld  be  ascertained  and  set  off. 
Judgment  for  respondent,  and  complainant 
appeals.  Affirmed. 

B.  W.  Clopton,  for  atvellant  Lawrence 
B.  Brown,  for  ai^lee 

SAYBB,  J.  This  Is  a  case  in  which  the 
complainant  sought  to  enjoin  the  foreclosure 
of  a  mortgage  under  a  power  of  sale  In  order 
that  he  taight  have  the  benefit  of  the  set- 
off of  on  nnliquldated  demand  against  the 
mortgagee,  and  Is  to  be  settled  upon  familiar 
principles  of  equity  Jurisdiction.  Complain- 
ant and  defendant  are  brother  and  slater, 
llTlng  under  the  same  roof  on  the  mortgaged 
property,  and  some  ethical  reasons  are  sug- 
gested whidi  poBsibly  ong^t  to  have  conaid- 
erati(m  by  the  comphUnaut  before  a  fore- 
cloanre  is  Insisted  on.  hut  there  is  no  show- 
ing (rf  grounds  for  taterf wmce  cognisable  in 
a  court  of  dianceiT.  Bqnlty  will  enjoin  an 
attempt  to  pervert  a  power  of  sale  from  its 
le^tlmate  purpose^  Strove  t.  Chllds,  68 
Ala.  478.  But  It  must  have  subatantial  rea- 
■008  for  ao  doing.  The  Interests  of  society 
nqotre  tliat  andi  power  be  not  Iuterf»ed 
wttli  lightly.  It  rpsolta  from  contract  be- 
tween the  parties,  aud  the  part?  who  bor- 
rows must  consider  when  he  bargains  wheth- 
er be  la  not  glTlng  too  large  a  power  to  him 
wtfh  whom  he  Is  dealing  Jeoea  v.  Ifatthtok 


U  Jur.  SOI.  The  Jurisdiction  will  be  exer- 
cised only  when,  because  of  fraud,  or  a  want 
or  Illegality  of  consideration,  or  for  other 
sufficient  reasons,  the  enforcement  of  the 
collection  is  against  good  cousclenoe,  and 
would  work  great  and  irreparable  injury. 
So  the  rule  la  stated  in  Glover  v.  Hembree, 
82  Ala.  324,  8  South.  251,  and  In  Taliban  t. 
Marable,  64  Ala.  60. 

There  Is  no  allegation  of  the  defendant's 
Insolvency.  In  fact,  the  contrary  appears. 
If  It  should  be  a  seamed  that  for  years  the 
defendant  has  lived  with  the  complainant 
under  circumstances  whldi  would  Imply  a 
promise  to  pay  for  her  board — as  to  the  mer- 
it of  which  suggestion  we  Intend  no  Intima- 
tion— that  demand  Is  unascertained,  haa  no 
agreed  relation  with  the  mortgage  debt,  and 
In  the  absence  of  allegation  of  defendant's 
insolvency,  or  other  special  equity,  the  pow- 
er of  sale  will  not  be  enjoined  In  order  to 
enable  the  mortgagor  to  establish  a  set-off 
againat  the  mortgage  debt.  Glover  v.  Hem- 
bree, aupra.  The  mere  existence  of  a  legal 
demand  against  the  mortgagee  will  not  jus- 
tly interference^  Gafford  t.  Proskauer,  50 
Ala.  264 ;  Knight  v.  Drane,  77  Ala.  871.  And 
it  would  hardly  aeem  necessary  to  say  that 
defendant's  refusal  to  acc^  a  conveyance 
of  the  property  In  full  discharge  of  the  debt 
arms  complainant  with  no  qtedal  equity. 
Defendant  is  entitled  In  equity  as  al  law  to 
have  her  money. 

For  the  reasons  and  on  the  anthorltlee 
noted,  we  concur  In  the  diancellor's  <q>inion 
that  there  la  no  equity  in  the  bill,  and  his 
decree  dismissing  the  aame  on  geaml  de- 
murrer will  be  affirmed. 

Affirmed. 

DOWDELT^  C.  J.,  and  SIMPSON  and  Uc- 
GLELLAN.  JJ»  concur. 


HOLT  T.  JOHNSON  et  a!. 
HOLT  et  al.  v.  McETVOT  et  al. 
(Supreme  Court  of  Alabama.    April  21,  1010.) 

1.  Trusts  (S  89*)— RcsuLTina  Tansi— Snm- 
ciENCT  or  EVIDENca. 

In  order  to  establish  a  resnltlng  trust,  the 
evidence  must  be  strong  and  nnequivoeal,  and 
of  such  character  as  to  disclose  the  exact  rl^ts 
and  reladons  of  the  parties. 

[Ed.  Note.— For  other  caaes,  see  Trosts,  Cent. 
IMg.  I  137;  Dec.  Dig.  S  80.*i 

2.  Tauarrs  (|  80*)— RESULTiito  Tbust— En- 
DBNCB— ConnmoNs  op  Tkubt. 

While  a  tesolting  trust  must  be  proved 
with  great  clearaess  and  certainty,  such  degree 
tft  proof  h  not  required  as  to  the  existence  of 
conditions  of  a  reealtiag  tmst,  and  fOr  tbat  pur- 
pose the  satisfaction  of  dis  nlnds  <tf  the  tnozs 
of  the  facts  will  suffice. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Gait. 
Dig.  J  137;  Dec  Dig.  I  SO!^ 

8.  Tansia  Q  80*)— BE8Ui.nNO  Tbust— Bvi- 

DBKCa. 

In  an  action  against  die  hdta  of  a  decedent 
to  estaUiab  a  resulting  trust,  based  oa  the 
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ground  that  fuodi  belonging  to  the  plaintiff 
went  into  the  prop^tj  purchased  by  decedent  in 
her  own  name,  eridMUM  Md  Inmmdent  to  ef 
tabllah  sucli  tnut 

[Ed.  Note.— Fbr  other  caees,  aee  Tntiits,  Cent 
Dig.  i  135;  Dea  Dig.  S  89*^ 

4.  TBUSTS  (I  63%*)— RESUtTIlTG  TBUST— EVI- 
DENCE. 

A  Teanmne  trust  will  not  be  declared 
against  neirs  of  a  decedent  merely  because  a 
failure  to  establish  sucfa  trust  will  leave  dece- 
dent open  to  the  imputation  of  having  made  an 
unnatural  dispoaltion  of  his  property. 
[Ed.  Note.— For  other  casei^  aee  Tnuts,  De& 

Appeal  from  Cliancery  Cbort,  Mobile  Cran- 
ty;  Tliomas  H.  Smith,  Chancellor. 

A€t!ona  by  William  T.  Holt  asalnst  Bosa 
A.  Johnson  and  otbera,  and  by  William  A. 
Holt  and  others  against  Elizabeth  McEt<^ 
and  others.  From  decrees  for  defendants  In 
both  cases,  the  plaintiffs  appeal.  Afflriced. 

Fredwlck  Q.  Bromberg,  for  appellants. 
Snllivan  &  fitallworth,  for  appellees. 

McCI/EI/LAN,  J.  These  bills  were  aied  by 
appellants,  the  husband  and  tbe  next  of  kin 
and  heirs  at  law  of  Mary  Jane  (Jennie)  Holt, 
nSe  McEvoy,  to  here  declared  and  enforced 
primarily  resulting  trusts  in  certain  real 
property,  on  the  theory  that  funds  of  Mrs. 
Holt  were  employed  by  Mra  Ann  McBvoy, 
her  mother  and  the  mother  of  the  respond- 
ents (appellees),  in  the  several  purctiaaes  of 
the  real  property  described  in  the  bills,  and 
to  -which  Mrs.  McEJvoy  took  the  title  In  her 
own  name.  There  are  also  phases  of  the 
bills  seeking  the  imposition  of  a  charge  on 
tbe  McEvoy  homestead  to  reimburse  the  suc- 
cessors In  right  of  Mrs.  Holt  for  funds  be- 
longing to  her  which  were-  devoted  to  the 
permanent  Improvement  of  the  homestead 
premises,  and,  also,  to  secure  the  possession 
of  a  piano  alleged  to  hare  been  paid  for  out 
of  funds  belonging  to  Mrs.  Holt  There  Is 
not,  as  Indeed  there  could  not  be.  any  real 
contention  as  to  the  law  of  the  cases.  The 
controverted  issue  Is  tbe  same  In  both.  It 
is  of  fact  purely.  The  resolution  of  this  Is- 
sne  will  determine  tbe  equities  of  both. 

The  part  of  the  transcript  devoted  to  set- 
ting out  the  testimony,  pro  and  con,  covers 
upwards  of  90  closely  typewritten  pages, 
and  the  very  helpful  discussion  by  tbe  solic- 
itors in  the  cause  of  the  evidence  bearing  on 
the  Issue  comprises  upwards  of  60  closely 
typewritten  pages  of  large  dimensions.  Tbe 
whole  testimony  has  been  most  carefully 
read  and  considered,  and  tbe  discussions  of 
the  solicitors  have  r^elred  like  attention. 
From  this  volume  of  record  mattw,  dealing 
with  circumstances  and  evedts,  personal  acts 
and  conduct  covering  20  yean  or  more^  it  Is 
apparent  that  a  full  treatment  In  opinion  of 
the  evidence  in  the  cause  Is  Impossible.  The 
floUdtors  and  ourselves  most  In  Tlew  of  the 
evident  necessity  be  content  with  the  chiefly 


general  atatemeats  and  cQndntfoiut  to  fol- 
low. 

The  theory  of  the  bUl  Invokei  a  fiunlllar 
phase  of  equity  Jurisprudence,  viz.,  the  es- 
tablishment and  enforcement  of  an  Implied 
trust  Sua  Implied  tnuts  recktm  the  l^al 
title  in  another,  and  to  avoid  the  convey- 
ance, In  cases  of  the  tibar&cta  here  present- 
ed, and  to  establish  the  trust  resting,  as  it 
does,  entirely  In  parol,  it  la  well  understood 
that  the  evidence  must  be  "strong  and  nn- 
equlvocal,  and  of  such  character  as  to  dis- 
close tbe  exact  rights  and  rations  of  the 
parties"  (Jonea  on  Er.  [ad  Ed.]  i  422);  or, 
as  said  In  Lehman  t.  Lewis,  62  Ala.  133, 
the  proof  *^nst  be  clear,  full,  and  sadafac- 
tor7  and  convlnclug";  or,  as  written  In  1 
Perry  on  Trusts,  1 137,  "the  facts  In  all  cases 
(of  the  character  In  band)  most  be  prored 
with  grmt  deamsBs  and  certainty  •  *  • 
and  facts  that  only  base  a  conjecture  that 
the  conditions  of  a  resulting  trust  existed  are 
Insufficient."  While  the  measure  of  certain- 
ty indicated  is  always  requisite,  yet  that 
measure  does  not  require  the  "clearest  and 
most  positive  proof  of  tbe  ^Istence  of  con- 
ditions of  a  resulting  trust  1  Perry  on 
Trusts,  t  137.  The  satisfaction  of  the  mind 
of  the  trior  of  the  facts  will  suffice. 

In  1880  Owen  McEvoy  died,  leaving  a  wid- 
ow, Aon  McEvoy,  and  Uie  following  children 
in  the  order  of  their  ages:  Jennie,  Rosa, 
James,  John,  Lizzie,  and  Patrick.  He  pos- 
sessed a  lot  in  Mobile  on  which  they  then 
resided.  Tbe  family  was  poor,  at  least  after 
the  father's  death.  Jennie  about  that  time 
entered  on  an  apprenticeship  with  a  dress- 
maker, Airs.  Loyd.  She  worked  there,  either 
as  an  apprentice  or  at  her  trade,  until  a  few- 
days  before  her  marriage  to  William  T.  Holt, 
in  1886.  Soon  thereafter — ^whether  from  a 
small  beginning  theretofore  made  by  Jennie 
and  Rosa  during  times  not  demanded  In  the 
service  of  Mrs.  Loyd  Is  in  our  opinion  not 
important — the  business  concern  above  re- 
ferred to  seems  to  have  come  Into  well-de- 
fined existence.  Its  place  was  In  the  Mc- 
Evoy home.  It  grew  with  the  years,  and  In. 
two  or  three  years  after  Mrs.  Holt's  mar- 
riage was  of  considerable  slz^  and  had  a 
large  clientele  among  the  most  promlnait 
and  sesthetic  people  of  the  city  of  Mobile. 
While  the  evidence  shows  without  any  real 
doubt  thajt  Mrs.  McEvoy  was  after  tlie  death 
of  her  husband  tbe  dominant  managing  head 
of  the  household  (not  the  business),  it  Is  jnBt 
as  well  demonstrated  In  the  evidence  that 
the  chief  asset  of  the  business  concern  nana- 
ed  befMe  was  the  nnnsnal  skill  and  taste  ot 
BIrs.  Stat  as  a  maker  of  apparel  for  women. 
Bo,  If  the  controTOT^  here  could  be  deter- 
ndned  by  the  response  to  the  Inqnlxy  who 
afforded  the  real  basis  for  popular  favor, 
and,  In  conaeqnoH!^  the  profitable  (In  boat- 
ness)  CTterprlse,  there  would  be  no  hesttancy 
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In  casUng  the  conclnslMi  for  the  appellantB. 
The  burden,  writing  with  epedal  reference 
to  this  cause,  aBSumed  by  the  appellants,  was 
to  trace  funds  of  Mrs.  Holt  into  the  hands 
of  Urs.  McEToy,  and  to  follow  those  funds 
Into  the  purchases  and  expenditures  before 
Indicated.  The  evidence  does  not  do  this 
with  the  certainty  requisite  to  Justify  the 
relief  sought  in  these  bills.  The  evidence 
leaves  no  room  for  donbt  that  the  chUdren 
of  Mrs.  McGvoy,  some  of  them,  omitting  for 
the  present  reference  to  Jennie,  even  after 
maturity  and  up  to  the  time  of  their  mar- 
riages, regularly  brought  their  earnings  to 
Mrs.  McBvoy.  Doubtless  this  course  was 
the  product  of  the  poverty  prevailing  about, 
and  for  a  period  of  time  after,  the  fatheVs 
death — a  course  amounting  to  a  pooling  of 
the  Incomes  of  the  working  members  of  the 
household.  Mrs.  McEvoy  herself,  the  weight 
of  the  evidence  Is,  cooked,  washed  for  stran- 
gers to  the  household,  raised  and  sold  some 
vegetables,  and  sold  milk  from  a  cow  and  a 
few  goats.  It  Is  also  apparent  that  she  was 
a  woman  of  frugal  Ideas,  and  supervised 
and  restrained  the  children  In  matters  of 
their  clothing.  There  Is  a  strong  tendency 
in  the  evidence  to  the  effect  that  she  was 
goierally  the  paymlstress  of  the  business 
concern,  and  so,  out  of  the  funds  coming  in- 
to her  custody  through  Mrs.  Holt  and  others 
connected  with  the  business.  William  T. 
Holt  became  early  after  his  marriage  a  mem- 
ber of  the  household,  and  paid  H  week 
for  his  iKtard.  There  Is  no  evidence  that 
Mrs.  Holt  and  her  two  children  ever  paid 
any  fixed  board.  It  does  appear  that  Mrs. 
McEvoy,  and  probably  other  members  of  the 
closely  related  household,  took  the  natural 
part  in  caring  tor  the  Holt  children.  The 
original  family  changed  by  natural  events; 
those  marrying  moving  away.  In  the  case 
of  Rosa  she  was  paid  wages,  after  her  mar- 
riage, when  In  ttie  swrlce  of  the  bOBlnsBS 
concern. 

WhUe  the  evidence  admits  of  adverse  In- 
ferences, If  not  of  positive  denial,  we  think 
the  concluslou  Is  unescapable  that  Mrs.  Holt 
during  the  entire  life  of  the  business  ezer- 
cised  without  question  the  right  to  take  out 
or  to  retain,  or  both,  funds  coming  into 
the  business  for  personal  us&  What,  If  any- 
thing, Mr.  Holt  c<mtrlbuted  to  her  and  the 
dilldren'B  aupport  or  afforded  her  and  their 
diUdren  for  expenditure,  la  not  clear  from 
the  erldaice.  He  was  steadily  employed  In 
otlier  pursuits.  Mrs.  Holt  traTeled,  eope- 
■  elall7  ^ter  hw  bealUi  began  to  foil,  and, 
ftom  expressions  made  by  her.  It  aK>ears 
Hiat  one  In^ratton  In  her  wotk  waa  that 
■be  might  travel  for  pleasure.  If  not  for 
health.  She  was  unquestlmiably  the  manag- 
ing  bead  of  the  business  concern,  buying  ma- 
terials, hiring  and  diachari^ng  the  help,  and 
exercising  general  supervision  over  the  busl- 
mm.  Such,  we  hope  our  summary  has  in- 
dltttadV  was  ttte  eoodltlfm  of  affairs  and 


course  of  business  from  1886  to  Mrs.  Holt's 
death  In  1902. 

Aside  from  the  wholly  uncertain  amount 
of  funds  of  the  business  going  into  the  cus- 
tody of  Mrs.  McEvoy,  her  money  possession 
had  source,  at  least  for  many  years,  in  the 
tumed-ln  wages  of  some  of  her  children 
(outside  of  Jennie).  But  the  conclusion  on 
the  Issue  in  hand  cannot  be  controlled  or 
materially  affected,  even  If  it  he  conceded,  to 
appellants'  advantage,  that  the  sole  money 
possessions  of  Mrs.  McEvoy  were  derived 
from  the  business  concern  conducted  in  the 
home  of  Mrs.  McEvoy  and  Mrs.  Holt  The 
probative  force  of  the  fact  that  bills  against 
patrons  of  the  concern  were  made  out  In 
the  name  as  creditor  of  Mrs.  Holt  is  not  left 
unconsidered.  As  has  been  stated,  her  skill 
and  taste  was  the  Inducement  and  life  of  the 
business.  She  managed  It;  she  made  it  what 
It  was.  But  from  this,  in  the  face  of  other 
evidence  In  connection  with  that  we  have 
indicated,  it  cannot  be  concluded  that  the 
business  was  that  of  Mrs.  Holt  alone.  It  Is 
shown  without  dispute  that  Mrs.  Holt  be- 
sought Mrs.  McBvoy  to  make  a  will  (the 
terms  of  which  she  seems  not  to  have  sug- 
gested); and  this  to  avoid  confusion.  Not 
only  this,  but,  after  a  considerable  sum  or 
sums  now  claimed  as  upon  the  right  of  Mrs. 
Etolt  had  been  expended  by  Mrs.  McEvoy  in 
permanently  Improving  the  homestead  lot, 
Mrs.  Holt,  with  her  husband,  joined  the  oth- 
er children  for  love  and  affection  and  flO 
paid  In  a  conveyance  thereof  to  Mrs.  Mc- 
Bvoy. This  was  a  solemn  act  of  Mrs.  Holt 
herself,  opposed  to  the  theory  of  the  bills  be- 
fore us.  Not  only  this,  but  In  1801  Mrs.  Mc- 
Evoy expended  $1,200  In  the  purchase  of  two 
pieces  of  the  real  estate  now  Involved,  In 
1888  $800  was  likewise  expended,  and  In 
1900  $1,800  was  likewise  expended;  all  the 
conv^ances  being  taken  to  Mrs.  McBvoy 
and  promptly  recorded.  At  no  time  was  any 
complaint  made  by  Mrs.  Holt,  if  she  actual- 
ly knew  of  Qiese  dealings.  At  no  time  was 
It  shown  that  she  sought  any  adjustment  of 
matters.  No  partnership  agreement  was  ever 
mad^  and  no  fixed  compensation  or  share 
of  the  business  Income  for  Mrs.  Holt  was 
ever  mentioned  so  far  as  this  record  shows. 
The  suffiestton  of  Mrs.  Hirit  that  Mrs.  BCe- 
Evoy  should  make  a  wDl,  to  avoid  confuslcm 
—4  cmifDslon  doubUesB  meant  to  be  attribut- 
ed to  the  relative  rights  or  claims  of  Mrs. 
McBvoy's  other  dilldren— strongly  sum^orts 
the  conclosltm  on  the  facts  we  feel  impelled 
to  announce,  vis.,  that  without  arrangemmt, 
express  or  Implied,  vrith  Mrs.  HcDvoy  w 
those  of  the  hom^  Mrs.  Holt  hollt  and 
snccessfnlly  mana^  the  butiness  desolbed; 
that  she  took  from  Its  income  what  she  need- 
ed  or  wanted,  and  so  without  being  called  to 
account:  and  that  the  rest  went  into  Uie 
common  fund  out  of  whkSi  all  in  tlie  house. 
Bsve  William  T.  Holt,  lived,  and  out  of  which 
Mrs.  McnT<v  at  least  In  part  took  the  non- 
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e7>  apfffoximatdjr  |96,00(X  to  Improre  tbe 
home  place,  and  to  make  tbe  purchases  set 
forth  In  the  blU.  If  the  fand  In  Mrs.  Mc- 
Bvoy's  hands  from  tbe  Income  of  the  busi- 
ness was  treated  as  the  subject  of  a  common 
prc^rty  In  which  Mrs.  Holt  was  a  sharer, 
to  what  part  Mrs.  Holt  was  entitled  Is,  on 
this  record,  matter  of  pure  conjecture,  if,  In- 
deed, It  could  ever  be  made  certain  In  any 
degree. 

Under  the  rale  before  stated,  for  the  meas- 
ure of  certainty  of  proof  In  order  to  sustain 
the  declaration  and  enforcement  of  an  Im- 
plied tmst,  It  is  too  evident  for  doubt  as  tbe 
learned  chancellor  concluded  that  in  this  in- 
stance the  complainants  entirely  failed  to 
maintain  In  the  eTldence  their  asserted  the- 
ory of  right  and  equity.  That  the  brothers 
and  sisters  of  Mrs.  Holt,  as  appellants  con- 
tend, will,  through  the  will  of  Mrs.  McEvoy, 
flhare,  to  the  exclusion,  pro  tanto,  of  Mrs- 
Holt's  children,  In  the  result  of  years,  even 
until  b&e  death,  of  the  applied  skill  and  the 
flue  repute  in  her  profession  of  their  mother, 
Mrs.  Holt — a  result  not  In  accord  with  nat- 
ural duty  or  natural  impulse — is  without 
doubt  a  strong  appeal  to  a  unlTcrsal  human 
sentiment;  but,  though  true  and  Just  the 
sentiment  Is,  rules  established  for  the  ascer- 
talnmeit  and  Tlndlcatlon  of  rights  cannot  be 
qualified  in  application  thereby.  Impulse, 
however  nobly  inspired,  should  not,  cannot; 
influence  the  Judicial  determination  of  Is- 
sues at  law  or  in  equity. 

Tbe  decrees  appealed  from  moat  be  at- 
firmed. 

Affirmed. 

DOWDBIiL,  a  J.,  and  ANDERSON  and 
SAT  BE,  J  J.,  ccmcor. 


Onr  OP  HUNTSVILUS  V.  OOUNTT  OP 
MADISON. 

(Supreme  Court  of  Alabama.    April  6^  1910.) 

1.  MUVICIPAX.  OoSFOUTIOm  (i  4S4*)—fSAXA.' 

noH  (1 183*)  —  8»aux  *™""-nr  —  Bx- 

ElCPnoNS. 

*A  coDBtitutional  or  statutory  exemption  of 
public  property  from  general  taxation  does  not 
necessarily  exempt  it  from  special  local  assess- 
SMDt  fbr  public  ImproTements,  but  proper^ 
owned  and  held  by  tne  state  and  counties  for 
public  purpoeea  Is  generally  exempt  from  tax- 
atioD  of  any  description,  and  is  not  subject  to 
taxation  In  any  form,  uolesB  tbe  legislative  in- 
tent to  render  It  so  cleariy  appears. 

fEd.  Note.— For  other  cases,  see  Municipal 
CorporaHona,  Gent.  Di^^  ff  104&-10SO;  Dec. 
Dig.  I  434;*  Taxation.  TJent.  Dig.  {  29S;  Dec. 
Dig.  I  183.*] 

2.  Taxatioit  (1 072*)-<IO£UonoH  or  TiTW 

BEHCnT. 

While  an  action  at  law  will  generally  lie  to 
collect  taxes  where  no  other  method  is  pre- 
scribed, a  pieacribed  method  la  erclustre,  and 
must  be  foUowed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent.  Dig.  1  1136 ;  Dec.  Dig.  |  672.*] 


8.  MuRiciPAi.  GoapounoHS  (|  S2&*>— Sb«- 

OIAZ.  ASaESBlCKITTS— PaOPEBTT  OT  GOUinT. 
Code  1907.  H  15S&-1420,  provide  for  the 
levy  and  assessment,  by  munldpal  coiporatiODS. 
of  siwcfal  taxes  for  pnbUe  improvemaits,  and 
prescribes  a  remedy  f6r  their  ooOectloB  br  a  pro- 
ceeding In  rem,  without  personal  judgment 
against  the  owner.  Beld,  that  an  action  at  law 
was  not  malntalnaUe  against  a  county  to  de- 
clare «nd  enforce  a  lien  tm  the  ooun^  court- 
house for  a  special  assessment  levy  for  street 
improvements. 

[Ei.  Note.— For  other  ciaea,  eee  Municipal 
Corporations,  Cent.  Dig.  H  1240,  1241;  Dec 
Dig.  S  52C.*1 

4.  MuNiciFAi.  CoBPOunoNS  (i  686*)— Stbkt 

iMPBOVnntMTB— AflSMMBinia-BairoECMEMT 

— Pusohai,  JiTDOiCBHT  AoAnrar  Owneb— 

Statuics. 

.  Code  1907,  {  1388^  aathorising  judgment 
against  a  landowner  In  proceedings  to  enforce  a 
special  asseeement  for  street  improvements,  and 
section  1400,  providing  for  execution  thereon, 
applies  only  to  a  case  where  an  appeal  Is  takm 
to  the  Supreme  Court,  and  where  a  superasdcas 
bond  is  given. 

[Ed.  Note.— For  other  caseL  see  Unni<^ial 
Corporations.  Cent  Dig.  H  1804-1306; 
Dig.  II  686.*] 

5.  MUNICIFAI.  COBPOSATIOnS  (S  43&*) — Stbket 
lUFBOVEHENTS  —  COUNTT  PBOPSBIT  —  BbH- 
EflTS. 

Under  the  Constitutiim  limiting  special  as- 
seasments  to  the  increased  value  of  the  property 
resulting  from  the  benefit  to  be  derived  there- 
from, no  benefit  is  conferred  on  courthouse  lots 
or  tm  balldlncs  erected  thereon  and  used  by  tbe 
public  of  ^e  county  by  the  Improvemmt  of 
streets  abutting  there(Hi,  for  which  such  prop- 
erty can  be  assessed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporationB,  Gent.  Dig.  |  lOfiS;  Dec.  Dig.  | 
439.*] 

6.  Eouirr  a  219^BXLL— Dbhubub. 

Where  a  bill  Is  without  equity.  It  Is  sub- 
ject to  demurrers  testing  its  equity,  as  author- 
ized by  Code  1907,  {  312L 

[Ed.  Note.~For  other  cases,  see  Equity,  GenL 
Dig.  I  496 ;  Dec.  Dig.  S  219.*] 

Appeal  from  Chancery  Court,  Madison 
County;  W.  H.  Simpson,  Chancellor. 

Bill  by  the  City  of  HuntsvUle  against  Mad- 
ison County  to  declare  and  enforce  a  Hen 
against  the  county  courthouse  situated  with- 
in the  city  for  a  special  assessment  against 
It  for  paving  and  street  curbing,  etc  Ftom 
a  Judgment  sustaining  demurrers  to  tbe  bill, 
plaintiff  appeals.  Affirmed. 

Brlckell  ft  Smith,  for  appeUant  Walkw 
&  Sprai^iiBi  tor  appellee. 

ANDERSON.  J.  That  there  U  a  well-defin- 
ed distinction  between  general  taxation  and 
a  local  assessment  for  public  Improvements, 
such  as  pavement,  sewerage,  etc,  there  can 
be  no  doubt  It  Is  also  settled  that  constitu- 
tional or  statutory  exemption  of  public  prop- 
erty from  general  taxation  does  not  neces- 
sarily exempt  it  from  special  local  assess- 
ment for  public  Improvements;  but,  while 
there  Is  a  conflict,  the  weight,  and.  we  think, 
the  sounder  authorities,  hold  that  general 
language  In  a  statute  giving  dtles  power  to 
levy  assessments  for  street  ImproTemeotB  la 
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not  snffident  to  embrace  tbe  property  of  the 
state  or  otnmty  -which  is  devoted  to  strictlr 
public  nses,  nor  anthwiae  the  enforcemeBt 
of  snch  special  assessment  against  it  under 
a  general  Judgment  against  the  county.  In 
other  wwds,  ^oper^  owned  and  btid  by 
tM  state  and  counties  for  pobUc  purposes  is 
gennrally  exempt  ttom  taxation  of  any  de- 
scription, and  la  not  to  be  deemed  subject  to 
taxation  in  any  form,  unless  the  Intent  of  the 
LeglBlatnre  to  render  it  so  dearly  ai^pears. 
WorosBter  County  t.  Mayor  of  Worcester,  116 
Maaa.  1^;  Page  &  Jones  on  Taxation,  |  580 ; 
Gray  on  Umltatlon  of  Taxing  Powers,  H 
1800,  1174,  1175;  Witter  t.  Mission  School 
District,  121  CaL  8B0,  68  Pac.  906,  66  Am. 
St.  83;  Edwards  Go.  t.  Jasper  Co^  117 
Iowa.  866,  90  N.  W.  1006,  M  Am.  St.  Rep.  301, 
and  note;  Olty  of  Clinton  t.  Henry  Co.,  116 
Mo.  557,  22  S.  W.  4»4,  37  Am.  St  Rep.  416; 
Franklin  Co.  t.  Ottowa,  49  Kan.  747,  31  Pac. 
788,  88  Am.  St  B^.  896.  For  an  able  and 
complete  dlsensslon  ot  the  subject,  see  note 
commencing  on  page  400;  While  there  are 
many  auth<nitles  holding  that  this  special 
tax  is  permlaslUe  niUess  prevented  the 
statute^  they  are  almost  uniform  In  holding 
that  it  cannot  be  enforced  by  fixing  a  lien  on 
the  public  property,  and  those  that  permit 
the  lery  merely  authorize  the  collection  by 
a  personal  Judgment  rather  than  by  an  ac- 
tion in  ran.  It  must  also  be  bwne  in  mind 
that  most  of  the  statutes  considered  in  this 
line  of  decisions  did  not  confine  the  right 
to  collect  Uie  tax  solely  by  subjecting  the 
pn^erty,  but  authorised  a  pe^nal  Judgment 
Therefore,  in  view  of  the  fact  that  tbey  all 
bold  that  the  tax  could  not  be  enforced  an 
action  in  rem,  we  are  of  opinion  that  they 
would  have  held  that  tbe  right  to  levy  against 
public  property  did  not  exist  had  the  statutes 
^escribed  an  action  In  rem  as  the  exclusive 
remedy  tu  Miforce  the  collection  of  said  tax. 
Article  26,  p.  638,  Code  1907,  provides  for  tbe 
levy  and  assessment  by  municipal  corpora- 
tions of  tills  Bpedal  tax  for  public  Improre- 
awnts  and  prescribes  the  remedy  for  the  en- 
forcranent  of  the  collection  of  same,  and 
which  is,  of  course,  sobject  to  the  limitations 
fixed  by  section  223  of  the  Constitution  of 
1901.  The  authority  to  levy  this  tax  la  gw- 
eral,  and  the  statute  makes  no  express  provi- 
sion for  the  levy  of  same  against  state  or 
county  property  held  for  public  purposes. 
Nor  can  the  iwwer  to  do  so  be  necessarily 
Implied  In  view  of  the  fact  that  the  statute 
(section  1386)  fixes  a  procee^g  In  rem  as  the 
sole  method  of  enforcing  the  collection  of 
said  q>eclal  tax.  It  Is  true  It  authorizes  the 
recovery  of  the  amount  of  the  assessment 
with  Interest  and  cost,  but  It  can  only  be  «a- 
fovoed  against  tlw  property,  and  does  not 


authoriie  a  pwsonal  Judgment  against  the 
•owner.  True,  alao,  section  1888  anthorlaea  a 

Judgment,  and  section  1400  authorizes  execu- 
tion, but  they  ai^ly  only  in  case  of  an  appeal 
to  tbe  Supreme  Court  and  in  cases  where  the 
appelant  gave  a  supersedeas  bond.  "The 
general  rule  seems  to  be  tha^  where  the 
L^alature  has  not  authorized  any  method 
for  collecting  a  tax,  an  action  at  law  will  lie 
to  collect  it  Where  tbe  Legislature,  how- 
ever, has  anthorlied  a  method  of  collection, 
the  method  is  exclusive,  and  generally  in  such 
case  an  action  will  not  lie  unless  the  statute 
expressly  authorizes  It"  Gray  on  Limita- 
tions of  Taxing  Power,  fiS  1174, 1175;  Worces- 
ter V.  Worcester,  116  Mass.  193. 

There  Is  another  question  which  should  be 
borne  In  mind  in  arriving  at  tbe  legislative 
latent,  and  which  seems  to  have  been  ignored 
in  those  cases  holding  that  county  property 
was  liable  to  said  special  tax.  The  Constitu- 
tion e^ressly  limits  this  tax  so  as  not  to  ex- 
ceed the  increased  value  of  the  property  re- 
sulting from  the  benefit  to  be  derived  from 
such  Improvements.  It  Is  a  matter  of  com- 
mon knowledge  that  courthouse  lots  and  the 
buildings  thereon  were  procured  and  erected 
for  public  use,  not  to  sell  or  rent,  and  it 
would  be  difficult  to  ascertain  how  the  coun- 
ty could  be  materially  or  financially  benefit- 
ed because  of  the  pavement  or  beautifying 
of  the  streets  of  Huntsvllle.  There  can  be  no 
material  enhancement  In  the  value  of  the 
courthouse  square  that  would  prove  of  any 
substaiitial  benefit  to  the  taxpayers  of  Mad- 
ison county  generally.  They  own  the  square 
for  certain  purposes,  not  to  rent  or  sell  at  a 
profit,  and  as  a  rule  the  Investment  Is  iwr- 
manent,  and  for  the  uses  to  which  the  prop- 
erty Is  adapted  It  Is  Just  as  valuable  to  the 
public  whether  adjac^t  property  Is  worth 
$100  or  $1,000  per  front  foot  The  fact  that 
county  property  Is  Included  in  the  exemp- 
tions from  general  taxation  by  the  terms  of 
section  2061  of  the  Code  of  1907  Is  no  indica- 
tion that  it  was  Intended  to  be  subject  to  this 
spedal  tax.  It  was  exempt  regardless  of  this 
statute,  and  was  doubtless  included  In  the 
schedule  with  other  property  not  necessarily 
exMnpt;  Indqrandent  of  the  statute,  and  for 
the  purpose  of  setting  forth  all  exempt  prop- 
erty. 

The  bill,  being  without  equity,  was  subject 
to  the  demurrers  testing  its  equity  (section 
3121  of  the  Code  of  1907),  and  which  wwe 
pn^rly  sustained,  and  the  decree  of  flie 
chancery  court  is  affirmed. 

Affirmed. 

IX>WDELU  0.  J.,  and  MATFIBLD  and 
SAXBJI,  JJ.,  concur. 
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WAI/ION  T.  TBNNESSED  COAI^  IRON  & 
R.  CO. 

(Supreme  Omrt  of  Alabama.   April  14^  MIO.) 

1.  Martbb  and  Sebvant  (I  107*)— Injubim 

TO   LiSBVANT—RlEVAIBINa  DEFSCT— E7FB0T. 

Undo-  cmplorer's  liability  act  (Code  1907, 
t  9910,  mibd.  1},  giving  an  employe  a  right  of 
action  agalnit  tbe  employer  for  pereonal  in* 
juries  caused  by  defects  In  works,  macblnery, 
etc.,  and  subdivision  2,  giving  a  right  of  ac- 
tion for  injuries  caused  by  the  negligence  of 
an  employ^  who  has  any  superintendence,  etc., 
where  an  employ^  was  injured  wUle  repairing  a 
switch,  that  there  was  a  defect  in  the  switch 
could  not  be  attributed  to  any  breach  of  duty 
owing  from  the  employer  to  the  employ^  at  the 
particular  time,  aSnce  tbe  anpluyi'*  barineH  at 
tbe  time  wa>  to  repair  tbe  duect 

[Ed.  Mote.— For  otbar  eafea,  we  Master  and 
Servant,  Dec.  IXg.  |  107.*] 

2.  MASTEnt  AND  SBBTAITT  101,  102*>— IlTJTT- 
BIES  TO  SBBTANT— IJABUJTT  OF  EUPLOXEB 
— NSGLiaENCB — NeCEBSITT  OF  SHOWING. 

Under  employer's  liability  act  (Code  1907, 
I  3910),  giving  an  employ^  a  right  of  action 
against  an  employer  for  itersonal  injuries,  that 
a  servant  was  injured  while  doing  what  his 
contract  required  him  to  do  did  not  cbai^ 
liability  upon  the  employer,  since  it  was  neces- 
sary that  negligence  be  shown  under  some  sDb- 
section  of  tbe  statute. 

[Ed.  Note.— For  other  cases,  see  Alaiter  and 
Servant.  Dec.  Dig.  |f  101,  102.*] 

8.  Mastkb  and  Ssbvant  (k  285*)— iNJUBisa 

TO  Servant  —  Evidence  —  Question  fob 

Jdbt— "Inevitable  Accident." 

Tnder  emplmrer's  liability  act  (Code  1907, 
I  3910.  eubds.  1,  2),  where  the  jury  would 
have  been  jtistified  from  plaintiff's  testimony 
iu  referring  plalntllTs  injury  to  inevitable  ac- 
cident (that  Is,  accident  which  prudence  on  the 
part  of  defendant,  or  those  employes  standing 
in  places  of  responsibility  in  re9i>ect  to  plain- 
tiff, could  not  have  anticipated),  or  th^  mi^t 
have  referred  it  to  the  negligence  of  plaintiff's 
co-employ6,  who  was  a  fellow  servant,  there 
was  notbing  to  take  tbe  case  to  tbe  jnty,  and 
a  general  charge  for  defendant  was  i^oper. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant.  Cent.  Dig.  I  1007;  Dee.  Dig.  I  285.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp  3571-3513.] 

Appeal  from  Circuit  Court,  JefCerson  Coun- 
ty;  A.  A.  Coleman,  Judge. 

Action  by  Joe  Walton  against  the  Tennes- 
see Coal,  Iron  A  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appealB. 
Affirmed. 

The  complaint  contains  five  counts,  under 
subdivisions  1  and  2  of  the  employe's  lia- 
blUty  act  (Code  1907,  $  8910).  It  appears 
from  tbe  testimony  of  the  plaintiff  that  he 
was  working  on  the  narrow-gauge  railroad 
track  at  the  time  he  was  injured;  that  the 
track  was  used  lu  connection  with  the  fur- 
naces of  tbe  defendant,  and  belonged  to  the 
defendant;  that  at  the  time  of  the  injury  tbe 
superintendent,  under  whom  he  was  at  work, 
was  screwing  up  one  of  the  switches,  and  In- 
structed plaintiff  to  poor  oil  on  it  while  an- 
other employ^  raised  it  up,  and  that  when  It 
was  raised  up  It  came  over  and  hit  his  foot; 


and  tbat  he  was  unable  to  say  what  was  tbe 
matter  with  the  switch. 

W.  T.  Edwmrda^  for  awtilftnt.  Percy,  Ben- 
aen  A  Bnrr,  for  aiipellee. 

* 

SAYRE,  J.  The  plalntifl  alone  testified  t« 
the  manner  in  which  he  rec^ved  bis  Injnry. 
It  seems  that  there  wu  some  defect  In  the 
switch,  but  that  fact  cannot  be  attributed  to 
any  breach  of  duty  owing  from  the  defend- 
ant to  the  plaintiff  at  the  particular  time, 
for  the  plaintUTs  business  at  that  time  was 
to  r^Miir  the  defect  As  for  other  afq;>ect8  of 
the  case,  we  have  been  unable,  after  repeated 
readings  of  the  plaintiff's  testimony,  to  find 
anything  upon  which  a  Jury  might  hang  a 
verdict  for  the  plaintiff.  Tbe  fact  that  plala- 
tlff  was  hurt  while  In  the  »nployment  of  tlie 
defendant,  and  while  engaged  in  doing  what 
his  contract  of  employment  required  him  to 
do,  did  not  suffice  to  cbai^  liability  there- 
for upon  the  employer.  It  was  necessary 
tbat  negUgeoce  be  shown  under  some  sub- 
section of  the  statute.  This  the  plaintiff  fail- 
ed to  do.  On  his  own  accotmt  of  what  oc- 
curred tbe  Jury  would  have  been  Justified  In 
referring  plalntlfTs  Injury  to  inevitable  acci- 
dent only;  tbat  is,  accident  which  prudence 
on  the  part  of  defendant,  or  those  employ^ 
standing  in  places  of  responsibility  In  respect 
to  plaintiff,  could  not  have  anticipated,  or 
th^  might  have  referred  It  to  tbe  negligence 
of  plaintiff's  co-employ6  Bnrdett  But  Bur- 
dett  was  a  fellow  servant  without  more.  He 
stood  in  no  such  relation  to  plaintiff,  nor  bad 
charge  for  defenOant  of  any  such  InBtrumw- 
tallty,  as  that  tbe  emp^yer's  liability  act  im- 
posed liability  upon  the  common  master  for 
ills  n^Ugence.  There  was  nothing  to  take 
the  case  to  the  jury,  and  the  general  dia^e 
was  well  given  for  the  defmdant.  , 

Affirmed. 

DOWDELIs  O.  J.*  and  ANDERSON  and 
McCLELIiAN,  93^  concur. 


SOUTHERN  HARDWARE  ft  SUPPLY  Oa 
T.  EiBSTER. 

(Supreme  Court  »f  Alabama.    April  19,  1910.) 

1.  Banes  and  Banking  0  119*>— Pwmito— 
Relation  or  Pasties. 

The  relation  between  a  bank  and  a  general 
depositor  la  that  of  debtor  and  ezaditor,  re- 
spectively. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  H  289-292;  Dec.  Dig.  | 
119.*] 

2.  Banks  anb  Banking  A  138*)-4>EP08rtB— 

PATUENT  of  COBCKB— EOTINQDXBHICBNT  OF 
LlABILITT. 

If  free  from  fraud  or  other  vitiating  cir- 
cumstance affecting  its  rights,  a  ban^  by  paying 
checks  on  It  eztlaguishes  its  liability  to  the 
depositor  to  tbe  extent  of  tbe  soms  so  paid. 

[EM.  Note. — For  other  eases,  see  Banks  and 
Ranking,  Cent  Dig.  ifi  344.  888,  405;  Dec. 
Dig.  g  m«] 
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3.  Baitks  and  Bankikg  ^  188*)— ItaPOflnw— 
Paticert  or  Chsokb  —  Titub  to  Mohw 
Paid. 

Tbe  carreney  delivered  bj  a  bank  in  pay- 
ment of  a  check  u  the  money  of  ttie  bank,  and 
not  the  money  of  the  dzawer. 

[Bd.  Note.— For  other  caaeK  aee  Banks  and 
BanUnr.  Dee.  IHg.  fuS.*] 

4.  BiLLB  AND  Notes  (1  101*)— Ghxoks  Pbo- 

ODKED  BT  DUBESB—YAUDITT. 

Checks  are  ntterly  jiM  as  between  payee 
and  drawer  If  their  Isanance  be  procured  oy  dn- 
leas  fn  obtaining  their  iMnuce  oy  an  officer  of 
t2ie  drawer,  a  corporation. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  8S  242-247 ;  Dec.  Dig.  S  104^*1 

5.  Banks  and  Banking  <|  148*)  — Gheoeb 
Fbocueed  bt  Fbaup— Liabiutt  roB  Pat- 

MEIfT. 

If  bank*  on  which  diecks  were  drawn  bad 
no  notice  of  fraad  in  procniinr  their  issuance 
by  the  drawer,  they  are  not  negligent  In  honor- 
ing them,  and  the  checks  are  not  in  sach  case 
fozgarles  la  snefa  sort  as  to  render  the  banks  Ua* 
Ue  for  paying  them  whm  raed  by  the  drawer. 

[Ed.  Note.— Vbr  otiier  cases,  we  Banks  and 
Banking,  Oent.  Dig.  H  488-462;  De&  Dig;  | 
14&*] 

8.  Detinus  (S  G*)— Bight  of  Action— Titli 

OF  FLAIHTIFr. 

Where  plaintiff's  sole  reliance  in  detinue  is 
title,  comparative  right  as  between  the  parties 
is  not  always  the  test  of  recovery  val  non,  since 
a  defendant  may  prevail  because  title  Is  oat* 
standing  in  a  tbiid  person. 

[Ed.  Note.— For  otiier  eases,  see  Detinne, 
Cent.  Dig.  U  0^',  Dea  Dig.  |5>] 

7.  DBVIHUB  (t  1*)— KlOBT  OF  ACTION— PlBBON 

Dbpbivxd  of  Possession. 

One  wrongfully  deprived  of  possesdon  of 
his  property  may  recover  it  In  dennoe  when  it 
can  be  identified. 

[BSd.  Note.— For  otber  eases,  see  I>etlnu^ 
Gent.  Dig.  f  1;  Dee.  Dig.  1 1.*] 

8L  FeOPKBTT  a  7*)  — OWNEBSHIP  —  TiTLB  AS 

Chabaoieubtio  Thebeof. 

There  is  and  must  be  title  to  all  things  real 
or  personal  if  once  subjected  to  owneiship,  as  in 
absence  of  a  taker,  on  decease  of  the  owner, 
property  escheats  to  the  state. 

[Ed.  Note.— For  other  cases,  see  Property, 
Gent.  Dig.  {  »;  Dee.  Dig.  Tv^ 

9.  Pbopbbtt  ^  7*)  — OwNKBSHXP— Kinds  of 

TlTEJB. 

Title  may  be  of  several  kinds ;  among  them, 
abaolnte,  conditional,  equitable,  and  legal. 

(Btt.  Not&— For  otber  cases,  see  PropertT, 
Cent.  Dig.  I  &;  De&  Dig. T7>] 

IOl  DETiNtiE  6*)— Right  of  Action- Ttclb 

AMD  Bight  or  Pobsbssion. 

Tlie  lasnance  of  checks  to  the  payee  having 
been  frandnlently  secured,  and  their  payment  as 
far  as  ^e  was  concerned  being  wrongful,  the 
legal  title  to  the  money  paid  fn  honoring  the 
same,  and  the  right  to  its  immediate  {WBsession, 
b  in  the  drawer,  and  the  latter  may  recover  it 
1m  detinne  from  payee,  there  beliuE  no  question 
tliat  the  currency  sued  fbr  Is  the  identical  mon- 
ey delivered  to  the  payee  by  the  banks. 

[Kd.  Note.— For  other  cases,  see  Detinue, 
Cant.  Dig.  H  6-9;  Dec  Dig.  «  6.*] 

11.  Seabohes  and  Seizubbs  (S  B*)— ExBon- 

ITOR  OF  8KABCH  WABSART'-aTTLB  TO  MOH- 

XT  Sbeebd— Dbtebhination. 

Under  Code  1907,  f  7770.  providing  that, 
where  property  Is  taken  under  a  search  war- 
Mat  and  delivered  to  the  magistrate,  he  most, 
If  it  was  stolen  or  emlwuled.  caose  it  to  be  de- 
livered to  the  owner  on  satisfactory  proof  of  ti- 


tle, the  magistrate  has  no  Jurisdiction  to  deter^ 
mine  title  to  mon^  taken  on  a  aeardi  war- 
rant, nnless  It  Is  established  that  It  was  stolen 

or  embezzled. 

[SH.  Note.— For  other  cases,  see  Searches  and 
Seizures,  Dec  Dig,  |  6.*] 

12.  Counts  (f  475*H<!oNcnnaENT  Jubisdic- 
Tion— Bbt^Ittion  when  Fibst  Obtained. 

Where  a  court's  jurisdiction  and  plaintiff's 
right  to  prosecute  therein  once  attacnee,  that 
right  cannot  be  arrested  or  taken  away  by  pro- 
ceedings In  any  otiier  court,  but  this  rule  de> 
pends  lor  eftecttve  application  on  the  condition, 
among  others,  that  the  court  first  taking  juris- 
diction most  have  adequate  jurisdiction  to  grant 
the  relief  to  which  the  parties  are  entitled,  and 
It  does  not  appl»  If  Its  power  la  too  limited  to 
afford  such  reucx. 

[Ed.  Note.— For  other  cases,  see  Courts,  Ont 
Dig.  H  1229-1259;  Dec  Dig.  |  476.*] 

13.  Detinue  (S  16*)— Stttt  Aqainst  Shzbut— 
Defense  bt  Advebsb  Claimant. 

In  detinue  against  a  sheriff  for  money  ob* 
talned  In  a  warrant  to  seanHi  for  stolen  mon^ 
belonging  to  plaintiff,  the  sheriff  properly  in- 
voked the  law  of  the  law  and  equity  court  to 
bring  a  claimant  thereof,  from  whose  posses- 
sion the  money  was  taken  by  him  to  litigate  the 
question  of  title  and  possession,  as  provided  by 
Code,  i  0061,  allowing  defendant  to  require  an 
adverse  claimant  to  come  Itt  and  defeiu. 

[Ed.  Note.— For  other  cases,  see  Detinue, 
Dec  Dig.  {  16.*] 

14.  Detinue  ({  16*)— Cladc  bt  Tbibd  Pebson 
— Natube  of  Cause. 

When,  In  detinne  against  a  dieriff  for  mon- 
ey obtained  on  a  warrant  to  search  for  stolen 
money  belonging  to  plaintiff,  a  defendant  sub- 
stituted pursuant  to  Code  1907,  |  6061,  came 
into  the  case  and  propounded  her  claim  to  the 
money,  the  proceediitf  became  a  dvll  cause  be> 
tween  her  and  plaintiff. 

[Ed.  Note.— For  other  cases,  aee  Detinusk 
Dec  Dig.  I  16.*] 

Appeal  ttom  Law  and  Eqoily  Conrt,  Mo< 
bile  Connty;  Saffold  Bem^,  JFvdge. 

Action  1^  the  Sonthem  Hardware  &  Sop- 
ply  Company  against  Frank  Casalas,  tor 
whom  liillle  B.  Lester  was  snbstttnted  as  de- 
fisndant  From  a  Jn^moiit  for  her,  plaintiff 
a];^>ealB.   Beversed  and  rnnanded. 

Mcintosh  &  BIch,  for  appellant  Webb  & 
McAlplne^  for  appellee^ 

McOLELLAN,-  J.  The  Southern  Hardware 
&  Supply  Company  Instituted  In  the  law  and 
eaulty  court  of  Mobile  this  action,  of  detinue 
to  recover  $5,620  of  United  States  currency 
agralnst  Frank  Cazalas  as  sheriff  of  Mobile 
county.  The  sherlfit  had  come  Into  posses- 
sion of  the  currency  as  the  result  of  obedi- 
ence to  the  mandate  of  a  search  warrant  Is- 
sued out  of  the  Inferior  criminal  court  of 
Mobile  coanty  on  an  affidavit  made  by  Hard- 
away  Young,  wherein  It  was  charged  that 
LlIHe  B.  Lester  and  her  faasband,  Fleetwood 
Lester,  had  stolen  the  said  sum  of  money  be- 
longing to  the  Southern  Hardware  &  SuiH>1y 
Company,  a  corporation.  After  service  of  the 
writ  In  detinue  on  the  sheriff,  he  appeared 
and  suggested,  as  provided  by  Code  1907,  S 
6061,  Ullle  B.  Lester  as  claimant  of  the  cur- 
rency In  question,  and  thwenpon,  after  notice 
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anred  upon  hoc,  and  acoordUiig  to  the  stat- 
ute^ LUUe  B.  Lestw  became  tbe  mbstltuted 
(for  the  sheriff)  defendant,  and  eo  appeared 
coanseL  She  anbsequently  filed  a  plea 
and  also  a  "stat«iient  of  claim."  Her  plea 
was  the  general  Issue;  In  abort,  by  consent 
Her  "statement  of  claim"  denied  tbe  plain- 
tiff's legal  title  to  and  right  of  Immediate 
possession  of  the  property  In  suit,  and,  in  ad- 
dition, stated  the  circumstances  under  which 
the  sheriff  came  Into  possession  thereof,  that 
the  sheriff  made  return  of  his  execution  of 
:the  search  warrant  on  the  day  of  Its  Issu- 
ance^ and  that  on  the  following  day  this  suit 
in  detinue  was  instituted. 

On  tbe  state  of  fact  in  this  record  these 
concdusloni  cannot  be  escaped:  That  Hard- 
away  Toong,  the  president  of  the  ai^lant, 
as  the  result  of  duress  of  an  a^ravated  char- 
acter, signed  an  order  whereby.  In  the  usual 
course  of  conduct  of  tbe  ai^llant's  business, 
another  officer  of  appellant  Issued  checks,  ag- 
gregating  the  sum  represented  by  the  curren- 
cy sued  for,  to  LUUe  B.  Lester,  which  checks 
were  drawn  on  banks  In/ the  city  of  Mobile 
and  against  the  accounts  of  the  appellant 
therewith,  and  that  LUUe  B.  Lester  secured 
on  these  checks  or  on  the  cashier's  checks  is- 
sued In  response  to  those  cbecks  from  these 
banks  the  identical  money  slm^t  to  be  recov- 
ered In  this  action.  These  conclusions  of  fact 
are  not  tbe  subject  of  serious  controversy  be- 
tween counsel  on  t^ls  appeaL  Indeed,  as  we 
understand  the  contention  of  counsel  for  ap- 
pdtee,  both  here  and  below,  It  Is  that,  aride 
from  the  matter  of  exclusive  Jurisdiction,  as- 
serted only  In  brief,  as  upon  the  provisions  of 
section  7770,  to  be  later  considered,  the  plain- 
tiff in  Instltotli^E  detinue  has  mistaken  Its 
remedy,  for  tbe  reason  that  the  legal  title 
to  and  rl^t  to  the  immediate  possession  of 
the  currency  resided  in  tbe  banks  honoring 
the  checks  made  payable  to  and  collected  by 
LIUIe  B.  Lester.  The  currency  came  into  the 
possession  of  Mrs.  Lester  by  tbe  honoring  of 
checks  drawn  In  her  favor  on  tmnks  with 
which  appellant  was  a  general  depositor. 
The  relation  then  existing  betweoi  appellant 
and  tbe  banks  was  that  of  creditor  and  debt* 
or,  respectively.  By  the  checks  the  creditor 
directed  Its  debtor  to  pay  the  amounts  of 
money  stated  therein  to  Mrs.  Lltlle  B.  Lester, 
and  this  the  debtor  banks  did.  If  free  from 
fraud,  or  other  vitiating  circumstance  af- 
fecting tbe  banks'  rights,  It  is  obvious  that 
tbe  debtor  banks  extinguished  their  lia- 
bility to  their  creditor  to  the  extent  of  the 
sums  represented  by  and  paid  upon  these 
checks;  and  from  this  premise  it  follows  un- 
deniably that  the  currency  delivered  to  Mrs. 
Lester  was  then  the  money  of  the  debtor 
bank,  and  not  the  money  of  the  drawer,  cred- 
itor. That  this  Is  true  is  obvious  when  it 
is  considered  that  a  debtor  cannot  discharge 
bis  obllipLtion  to  bis  creditor  by  payment  or 
satisfaction  out  of  his  creditor's  assets,  funds, 
or  valnes.  To  operate  as  payment  or  satis- 
faction, tbe  debtor  must,  of  cotun^  put  with 


his  assets,  funds,  or  valnes.  While  these  con- 
siderations are  expreestons  of  self-evident  le- 
gal truths,  tbe  case  made  by  tbe  evidratce  In 
this  record  cannot  be  reeolved,  as  Is  insisted, 
to  tbe  condusltm  of  righto  asserted,  tbe 
appUcatlon  of  tbe  legal  trutba  stated. 

The  Issuance  of  tbe  cbe<±s  in  question  was 
the  Immediate  result  of  tbe  order  signed  by 
Toung.  l^e  evidence  before  us  leaves  no 
room  to  doubt  that  he  copied  the  order  and 
signed  the  order  because  of  such  duress  of 
physical  fear,  enforced  by  a  drawn  pistol, 
as  made  him  a  mere  automaton  to  roister 
tbe  will  of  Mr.  Lester.  10  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  pp.  334,  388,  and  authorities  In 
note  8  on  tbe  latter  page ;  Royal  v.  Ooss,  154 
Ala.  117,  4S  South.  231.  That  Mrs.  Lester 
was  both  cc^ulzant  of  and  participated  in,  at 
least  preliminarily  and  latterly,  the  profit  of 
this  aggravated  act  of  coercion,  cannot  be 
gainsaid  on  tbe  evidence  here.  She  is  shown, 
among  other  circumstances,  to  have  borrowed 
on  tbe  morning  of  tbe  event  a  pistol  from  her 
landlady,  to  have  called  Young  over  tbe 
I^one  and  requested  blm  to  come  to  hw 
place  of  abod^  c6nceaUng  in  that  conversa- 
tion the  iwesence  thereat  of  het  hn^Hind,  to 
have  been  within  readh  of  caU  by  ber  bos- 
band,  who,  with  Toung,  was  In  the  parlor 
where  the  order  was  copied  and  signed;  to 
have  taken  the  order,  secured  as  stated,  and 
to  have  gotten  the  money  thereto  mentioned, 
which  was,  as  tbe  order  recited,  for  the  pur- 
chase of  "Mrs.  Lester's  stock"  In  the  ai^- 
lant  corporation;  and  to  have  left  the  roA- 
dence,  on  ber  errand,  after  a  parting  warn- 
ing to  ber  husband,  in  effect,  to  refrain  from 
extreme  measures.  So  tiiat  Mrs.  Lester  was 
not  innocent  of  the  wrong  from  which  tbe 
checks  to  her  resulted  and  by  the  payment 
of  which  the  identical  currency  here  sued 
for  came  Into  her  possession.  Can  recovery 
from  her  of  the  currency,  the  specific  tiling, 
by  appellant,  be  defeated  on  the  theory  tliat 
the  legal  title  to  and  Inunedlate  right  of  pos- 
session of  the  money,  essentials  to  the  main- 
tenance of  detinue  where  the  title,  alone,  as 
here,  is  the  sole  reUance  of  tbe  plaintiff  to 
recover  the  chattel;  there  being  no  evidence 
of  prior  possession  of  this  money  by  the  plain- 
tiff was,  at  tbe  commencement  of  this  action. 
In  tbe  several  banks  cashing  the  checks?  A 
satisfactory  reply  to  this  question  depends, 
as  respects  the  relation  of  the  banks  to  this 
currency,  upon  the  status  created  by  the  is- 
suance and  payment  of  checks  to  Mrs.  Leeter. 
Undoubtedly  the  checks  issued  by  tbe  officer 
of  the  appeUant  in  the  usual  course  of  con- 
duct when  the  president  thereof  executed  or- 
ders for  the  payment  of  money,  whether 
signed  as  president  or  not,  and  without  any 
notice  of  the  means  employed  to  secure  tbe 
order,  w«re  as  between  Mrs.  Lester  and  ap- 
pellant utterly  void,  because  of  the  duress 
practiced  to  procure  their  Issuance.  Autbor, 
miprs.  But  this  result  did  not  obtain  as  re- 
spected tbe  banks  on  which  tbe  checks  were 
drawn  and  by  which  they  were  paid  to  Mrs. 
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Lester.  If  the  banks  bad  no  notice  of  the 
fraud  underlying  the  lasoance  of  the  checks, 
and  none  whaterer  was  sbown,  the  banks 
wen  gaUty  of  no  ne«llgMice  In  lionorliig 
tbem.  The  checks  were  not  forgeries  in  soch 
sort  as  to  render  the  banks  liable  for  the 
sum  80  paid  out  on  them  In  an  action  the 
appelant  against  the  bank.  Them  (diecka 
were  In  themselves  genuine,  llielr  Infirmity 
lay  in  the  tact  that  as  the  effect  of  an  Il- 
legal cause  th^  were  Issaed.  If,  to  reiter- 
ate, the  banks  paid  tban  without  notice  of 
the  wrongful  conduct  innocently  superlndoc- 
fng  tbeir  (checks')  Issuance,  the  banks  wm 
not  negUs^t,  and  the  sums  so  paid  were 
discharges  pro  tanto  of  the  debtors'  (banks') 
llaMllty  to  their  creditor,  the  drawer  of  the 
checks.  Such,  this  record  shows,  was  the 
j^cticaUy  applied  Tlew  of  both  banks  and 
appellant,  in  consequence  of  the  issnance  of 
the  diectai  and  their  payment  by  the  banks; 
It  beHag  established  that  the  banks  charged 
the  sums  sererally  paid  by  each  on  the  checks 
so  lasned  to  the  accounts  of  appellant 

So  the  result  to  this  point  Is  that  the  baalfp 
(debtors)  have  satisfied  pro  tanto  tbeir  In- 
debtedness to  the  general  depositor,  their 
creditor,  and  hence  the  sums  so  paid  on  the 
tbocikB  were  not,  after  deilTery  thereof  to 
Mrs.  Lester,  the  property  ot  the  banks ;  for 
the  obrlous  reason  that  satisfaction  pro 
tanto  thereby  of  their  llabflltles  to  the  cred* 
itor  denuded  the  debtor  banks  of  any  right 
or  Interest  In  the' money,  th^  not,  of  course, 
being  permitted  to  both  discharge  tttelr  lia- 
bilities to  die  creditor  and,  at  the  same  tim^ 
retain  fibe  right  to  the  means  of  that  die- 
diarge.  It  accordingly  follows  that  the  banks 
are  on  tibls  record  witttoat  right,  titles  inter; 
es^  or  claim  in  or  to  the  money  dtilrored,  as 
indicated,  by  them  to  Mrs.  Lester. 

llie  necessary  consequence  of  the  winnow- 
ing iwocess  before  essayed  is  that  the  contest 
is  narrowed  to  the  Imiolry,  not  whidi  of  the 
two,  aK>eIlant  m  appdiee,  has  flie  better 
rlg^t  to  the  money  Involved,  tar  in  detlnoe, 
where  plalntUTs  sole  rdlance  Is  title,  com- 
parative rl^t,  as  between  t3xa  parties  to  the 
aictton,  ta  the  possession,  la  not  always  (If 
ever?  we  may  interpolate,  as  a  query)  the 
test  of  recovery  t&  nou,  since  a  defendant 
may  prevail,  as  is  hwe  assorted,  because 
title  is  outstanding  In  a  third  person,  but 
the  inquiry  is:  Did  the  idaintUf  at  the  ccon- 
menconent  of  this  action  have  such  title  as 
authorised  a  recovery  in  detinue,  the  essen- 
tial b^g  title  to.  general  or  fecial,  and 
the  r^t  to  the  Inunedlate  jrassesslon  of,  tlie 
subject-matter  claimed?  By  the  application 
of  tbe  rule  of  ezdudon  we  think  it  must  be 
affirmed  that  idalntlfl  had  snch  Utle,  and, 
following  It  the  ri|d>t  to  .the  immediate  pos- 
sesslon. 

niere  can  be  no  questioning  an  this  record 
that  the  currency  here  saed  for  was  the  iden- 
tical money  ddlvered  1^  the  banks  to  Mrs. 
Lestv.  Nor  can  there  be  two  opinions  on 
tbe  right  of  <Hie  wnmgfully  derived  of  the 


possession  of  his  property  to  reoovvr  It  in 
specie,  in  an  action  ot  detinue,  where  it  can 
be  identified.  To  all  tbings,  real  or  pwsonal, 
once  subjected  to  ownership,  title  thwe  Is 
and  must  be.  In  the  absence  of  a  tak^  on 
decease  ot  the  owner,  property  escheats  to 
the  state.  That  title  may  be  of  several  kinds; 
among  them,  absolute,  conditional,  equitable, 
and  legal.  In  this  instance  we  are  OHicOTned 
with  the  last  mentioned,  vis.,  the  legaL'  That 
Is  the  crux  of  the  issue  ot  law  the  defoidant 
asserted  to  success  below,  and  again  urges 
here.  Tbe  only  parties  whose  rights  could  be 
or  were  toit  practical  purposes  involved  In 
the  question  of  title  to  tills  cnrraocy  wm 
the  banks  paying  the  checks,  the  plaintlfet 
drawer  of  the  checks,  and  Ura.  Lester,  draw- 
ee of  the  diecks  and  receiptor  of  the  monsfy 
thereon.  ■ 

Upon  what  appears  to  us  sound  reason  we 
have  aduded  the  banks  from  any  right  or 
title  (and  there  Is  no  semblance  of  circum- 
stance, even,  that  the  banks  were  or  are 
claiming  any  right  or  title  to  the  money,  hav- 
ing, respectively,  chafed  tbe  sevwal  sums 
against  the  accounts  of  ttie  plaintiff  with 
them,  respectively),  to  the  currency  in  suit. 
So  that  In  final  analysis  the  point  of  inquiry 
is :  Whl(^.  a[q;«Ilant  or  appdlee,  had  at  the 
inception  of  this  salt  the  legal  title  to  the 
currency?  One  or  the  ottacar,  and  none  other, 
must  have  then  been  tbe  repository  of  the 
title  Was  tbe  appellee?  If  she  was  not, 
then  appellant  was  the  r^osltray  of  tlie  legal 
title  to  this  currency.  The  bsiAs,  to  r^^t, 
are  not  now  factors  In  the  equation.  As  be- 
tween them  and  the  plaintiff,  tben  Is  no  con- 
test. If,  mdeed,  there  could  be,  no  negligence 
on  their  part  in  himorlng  the  cheda  being 
shown.  But  this  conclusion  cannot  avail  ap- 
pellee whose  pai^dpaUon  In  a  wroa^ful  act 
made  her  the  receptacle  of  fnnds  to  which  in 
law  she  was  not  entitled.  If  she  could  suc- 
cessfdUy  claim  even  a  measure  of  title  to 
funds  so  received  her,  on  the  ground  that 
the  creditor's  debtor  honored  a  cbe^  wrlt^ 
and  payable  to  her  as  the  result  oi  a  wrong- 
ful act  of  which  die  knew,  and  in  whhdi  she. 
at  least,  acquiesced,  we  would  personify  In 
practice  a  violation  (tf  the  mie,  baaed  on  evl- 
doit  morality,  tiiat  one  cannot  have  advan- 
tage of  one's  own  wnmg.  In  order,  as  read- 
ily appears,  to  find,  as  against  appellant,  title 
to  this  currency  In  Mrs.  Lester,  it  must  be 
done  by  the  very  operation  of  sanctlonliv. 
yea  anirovlng,  an  act,  wroi^fal  in  its  incep- 
tion and  wroi^fnl  throughout  the  ctmrse  of 
acts,  finally  i^dng  In  her  custody  tho  fonds 
in  question.  The  appellant's  checks  were 
wrongfully  secured  to  be  Issued,  and  their 
paymmt,  as  far  as  Mrs.  Lester  was  concem- 
ed,  was  wrongful. 

Out  of  such  wrongful  acts  no  tlUe  against 
the  wronged  could  possibly  vest  Having  no 
place  with  tbe  wrongdoer,  the  title  must  have 
been  with  the  wronged.  The  medium,  the 
banks,  through  wblA  the  wrongdoer  secured 
the  funds,  passed  out  of  the  contest  between 
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plaintut  ft&d  detaidant^  and  fbat  tiiere  wbs 
an  Innocent  medium  eumot  u  between  ttuM 
parties  create  a  fltatu  of  tltte  ttiat  could  not 
bave  filiated  bad  ttaeee  ftinda  been  Innocentlr 
paid  In  casb  from  the  till  of  the  plaintiff  on 
tlie  order  extracted  as  the  «eaiilt  of  idkyelcal 
fear  produced  bj  a  drawn  weapon.  The  plain- 
tiff had,  wben  this  anlt  was  Instltated,  tb% 
requisite  title  and  rl|^t  to  the  immediate  poe- 
seeaiod  of  the  Identical  currmcy  to  maintain 
dethrae.  Oode,  |  777(V  iworldes:  "Whm  the 
property  is  tdken  mider  the  warrant  and  de- 
llTored  to  the  ma^strata^  he  miut,  if  It  was 
stolen  or  embeosled,  cause  It  to  be  delivered 
to  the  owner,  on  satlsfactorr  proof  of  his  tl- 
tl&  •  •  Whiles  on  the  trial  below,  the 
defendant  offiered  no  erldence,  It  will  not  be 
assumed  that,  had  the  magistrate  entered  up- 
on  the  lnquli7  whether  tiie  money  bad  been 
stolen  or  embezzled,  the  defendant  would 
hare  ahown  on  her  behalf  that  audi  was  the 
cas&  Unleea  it  la  so  established,  the  magis- 
trate iias  no  Jnrisdlctlon  under  die  quoted 
phase  of  the  statute  (Bection  777(0  to  deter- 
mine titl& 

Howerer.  appdletfs  counsd  insist  that 
plaintiff  could  not  recorer  in  this  action  be> 
cause  tiie  Sheriff  was  bound  to  hold  tiie  cnr> 
rencgr»  could  not  of  his  own  violation  sur* 
render  it,  until  the  magifltrate  determined  the 
qaesUonB  triable  by  him  In  virtue  of  the 
quoted  provisions  of  section  7770.  The  mle^ 
as  goQarally  stated.  Is  familiar  that  "where 
the  Jurisdiction  of  a  court  and  the  ri^  of  a 
plaintiff  to  prosecute  In  it  has  once  attadied 
that  right  cannot  be  arrested  or  taken  away 
proceedings  In  any  other  court"  Troy 
Fertiliser  Co.  t.  Prestwood.  116  Ala.  119,  22 
South.  aS2,  among  othws.  But  thia  rule,  as 
generally,  atated,  depends  tor  effbetive  appli- 
cation upon  one  condition,  among  otbws, 
▼Is.,  that  such  court,  first  taking  cognisance 
of  the  matter,  qost  be  adequately  jurisdlc- 
tloned  to  grant  the  rcUl^  to  which  the  par- 
ties are  entitled,  or,  conversdy,  that  the  rule 
Indicated  does  not  apply  where  the  court 
first  taking  cognisance  of  the  case  is  too  lim- 
ited in  power  to  afford  the  relief  to  wbXcix 
the  parties  are  entitled.  8  Am.  &  Eng.  Ency. 
Law.  p.  33;  11  Cjc  pp.  983-086;  Batim  t. 
Pattersim,  2  Stew.  &  P.  9,  16;  Dwyex  t.  Oar- 
lougta,  81  Ohio  St  158,  160. 

If  It  should  be  assumed 'that  the  magis- 
trate's Jurisdiction  under  the  authority  of 
section  7770  to  determine  the  title  to  the  cur- 
rency in  question  was  equal  and  concurrent 
.with  that  of  the  law  and  equity  court  to  do 
so,  this  record  presents  a  case  where  the 
plaintiff  abandoned  the  first  tribunal  for  the 
second,  and,  in  proper  order,  the  defendant 
without  objecting  to  the  latterly  assumed  Ju- 
rls^ctlon,  appeared  and  ocmtasted  the  plain- 


tiff's  right  to  the  property  Invvdved.  It  may 

be  debatable  whether  the  defandant  under 
such  circumstances  can  question  the  juris- 
diction  of  die  latter  court  It  is  unneceaaaiy 
bo  now  decide  the  mattw. 

As  ai^tears  frm  the  statute  (section  7770), 
the  Jtuisdlctlcoi  of  the  magistrate  to  deter- 
mine the  title  to  property  taken  under  a 
sesrdi  warrant  is  conditioned  iqKm  whether 
tt  ms  "stolen  or  embexsled.**  A  more  limited 
power  of  adjudication  could  hardly  be  pro- 
vided; and  its  restrictlveness  Is  ouphaslsed 
when  conQnred  to  that  oijoyed,  in  cases  for 
the  determination  of  the  title  to  personal 
IffOpOTty,  by  Qte  law  and  equity  court  In 
this  latter  court  vrhether  the  property  was 
"stolen  or  embeszled"  la  not  a  ctmdltlon  to 
Jurisdiction.  These  parties  were  entitled  to 
a  determlnatlfm  of  tiie  titie  to  the  currency 
ev«i  If  its  anterior  (to  the  sherlflTs)  poases- 
slim  by  defendant  was  not  the  result  of  acts 
within  tiM  condition  of  t^e  statute  (section 
7770).  This  the  magistrate's  restricted  pow- 
er could  not  afford.  It  therefore  follows  tiiat 
tbe  rule  against  the  ouster  of  equal,  adequate, 
and  concurrent  Jurisdiction  first  obtained  has 
no  application  to  this  case.  Having  the  rig^t 
to  invoke  the  more  ample  Jurisdiction  of  the 
law  and  equity  court  the  plaintiff's  demand 
for  the  pn^pwty  on  the  ahwlff  was  (if  neces- 
sary^ a  warranted  initial  step  consistent  with 
the  ctmtemplated  invocation  of  a  more  ade- 
quate jurisdiction.  The  idierlff  did  not  Jus- 
tify his  detention  upon,  the  ground  that  he 
hdd  the  property  subject  to  the  magistrate's 
order  in  the  premises,  but  contented  himself 
with  the  suggestion  that  Mrs.  Lester  claimed 
the  property  and  invoked  the  power  of  the 
law  and  equity  court  to  brtng  her  In  to  liti- 
gate the  question  of  title  and  possession  as 
provided  1^  Code,  |  0051.  In  adopting  this 
course  we  can  see  no  fault 

Wben  the  substituted  defmdant  came  into 
the  litigation  and  propounded  her  claim  to 
the  currency,  the  proceeding  became  a  dvil 
cause  between  plaintiff  and  (substituted)  de- 
foidant  Sullivan  v.  Robinson,  39  Ala.  613. 
Proett  T.  Gunn.  168  Ala.  123.  48  South.  492. 
sustained  a  possession  sought  to  be  jnstifled 
nnder  dvil  process.  That  is  not  the  Justi- 
fication asserted  here. 

Our  conclusion,  thai.  Is  tiiat  the  court  erred 
In  excluding  on  deCendanf  s  motion  all  the 
evidence,  and.  In  consequence,  In  affirmatively 
Instructing  tiie  Jury  to  Ifaid  ftnr  the  defendant 
(claimant). 

The  Judgment  la  reveraed  and  the  cause  Is 

Reversed  and  remanded. 

DOWDELL,  a  J.,  and  SIMPSON  and 
MATFIBIJ>,  JJ.,  concur. 
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W.  F.  riTTS  ft  SON  T.  BRYAN. 
(Supreme  Court  of  Alabama.   April  21,  1810.) 
New  Tbiai,  (|  102*)— Ghodwdb— NlWtT  DlB- 

COVEBBD  EtVIDENOE— DHJOENCE. 

Where,  with  very  slight  diIigeDC&  a  party 
aod  bis  attorney  could  have  ascertained  whether 
either  of  them  had  a  letter  discIoBing  a  fact 
relied  on,  the  abeence  of  the  letter  on  the  trial 
did  not  joati^  a  new  trial  for  newly  discov- 
ered evlaence,  because  of  the  abaenoe  of  due 
diligence. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  210-214;  Dee.  Dig.  f  102.*] 

Appeal  from  Circuit  Court.  Choctaw  Goan- 
ty;  John  T.  Lackland,  JTvdg^ 

Action  b7  "W.  F.  Fitta  &  Son  against  John 
G.  Bryan.  From  a  Judgment  granting  a  new 
trial  after  verdict  and  judgment  for  plain- 
tiffs, they  appeal.   Reversed  and  roidered. 

W.  F.  Glover,  for  an>eIlantB.  Gray  ft 
Xjlndsey,  for  appellee. 

SIMPSON,  J.  Tb!a  is  an  appeal  from  the 
judgment  of  the  court  granting  a  new  trial 
on  motion.  At  the  spring  term  of  the  cir- 
cuit court  a  Judgment  on  the  verdict  of  a 
jury  was  rendered  in  favor  of  the  plaintiffs 
In  the  case  of  W.  F.  Fltts  ft  Son  et  al.  v. 
John  G.  Bryan  (the  appellee).  The  Judg- 
ment  entry  shows  that  at  said  spring  term, 
1909,  came  the  defendant  and  moved  the 
court  to  set  aside  the  Judgment  and  grant 
a  new  trial,  setting  out  the  grounds  on  which 
the  motion  Is  made,  and  signed  by  the  at- 
torneys for  the  motion.  In  fact,  this  entry 
seems  to  be  a  copy  of  the  motion,  and  it  Is 
marked.  "Piled  March  20/09."  The  clerk 
goes  on  to  state,  over  his  signature,  that: 
"The  above  motion  was  not  Bp  read  on  the 
motion  docket  'till  the  Fall  term,  1909.  Mo- 
tion continued" — and  under  the  signature  of 
the  clerk  appears  this'  entry:  "8/20/09. 
[Signed]  J.  T.  Lackland,  Judge."  The  rec- 
ord then  shows  that  on  October  7,  1900: 
"Motion  granted,  and  plaintiffs  except  to  the 
granting  of  same.  Cause  ordered  to  be  re- 
instated on  the  docket." 

The  bill  of  exceptions  also  sets  out  the 
motion  for  a  new  trial,  to  wit,  newly  dis- 
covered evidence,  in  that  a  letter  rescinding 
the  contract  of  Insurance  had  been  delivered 
to  the  Insurance  company,  and  by  it  to  0. 
L.  Gray,  and  defendant  made  no  demand  on 
the  company  for  the  production  of  said  let- 
ter, because  he  was  under  the  Impression 
and  believed  the  letter  was  still,  at  the  time 
of  the  trial,  in  the  possession  of  O.  L.  Gray, 
one  of  his  attorneys  In  this  cause;  second, 
meritorious  defense;  and,  third,  the  judg- 
ment Is  contrary  to  the  evidence.  It  states 
that  "no  notice  of  said  motion  was  given  to 
plaintiff,  said  motion  was  spread  upon .  the 
motion  docket  on  the  5th  day  of  October, 
1909.  a  day  of  the  fail  term,  1909,  of  said 
conrt;  also  that  plaintiff  objected  seriatim 
at  the  hearing  of  said  motion  on  the  grounda, 


first,  that  It  had  not  been  acted  on  by  the 
court  at  the  spring  term,  1909,  and  duly  con- 
tinued, and  the  same  had  been  discharged; 
second,  the  grounds,  as  to  diligence  and  dis- 
covering new  evidence,  In  said  motion,  was 
Insufficient;  third,  there  was  no  proof  of  any 
diligence  or  new  testimony,  as  no  testimony 
under  oath  was  given  as  to  same."  Said  Ob- 
jections being  overruled,  the  bill  of  excep- 
tions states:  "This' being  all  of  the  evidence, 
the  court  made  an  order  granting  said  mo- 
tl(m  for  a  new  trial  In  said  cause,  to  which 
ruling  of  the  court  the  plaintiff  duly  ex- 
cepted." 

Without  considering  the  technical  Irregu- 
larities Insisted  upon,  the  claim  of  newly 
discovered  evidence  was  not  suffldeiit.  as 
there  was  an  entire  absence  of  any  allega- 
tion (as  well  as  evidence)  of  such  diligence 
as  the  law  requires  on  that  subject  The  at- 
torney for  the  petitioner  certainly  knew 
whether  he  had  the  letter  In  question  in  his 
possession,  and  they  both  could  have  ascer- 
tained, with  very  slight  diligence,  whether 
either  of  them  had  the  letter.  K.  C,  M.  &  B. 
R.  R.  Co.  V.  Phillips.  98  Ala.  159,  168,  169, 
13  South.  65:  McClendon  v.  McKissack,  14S 
Ala.  189,  192,  193,  38  South.  1020;  4  May- 
fleld's  Dig.  p.  815,  par.  6;  Tranb  r.  Fabian, 
49  South.  240. 

The  Judgment  of  the  conrt  Is  reversed, 
and  a  Judgment  will  be  here  rendered  over- 
ruling the  motion  for  a  new  trial. 

Reversed  and  rendered. 

DOWDELL,  a  J.,  and  ANDERSON  and 
SAYRE,  JJ.,  concur. 


RTALIi  T.  PEARSON  BROS. 
(Supreme  Court  of  AlabanuL   April  21,  1910.) 

Tbiai,  (1 139*)— DiEEonow  of  Verdict, 

Where  a  plea  was  not  supported  by  evi- 
dence as  to  all  its  material  averments,  a  general 
affirmative  cbai^a  ■  'or  defendants  as  to  snch 
plea  was  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  II  832-341,  365;  Dee.  Dig.  I  139.*] 

Appeal  from  Circuit  Ourt  Marengo  Coun- 
ty; John  T.  Lacldand,  Judge. 

Action  by  J.  S.  Ryall  against  Pearson 
Brothers.  There  was  a  directed  verdict  for 
defendants,  and  plaintiff  an>eala.  Reversed 
and  remanded. 

L  I.  Canterbury,  for  appellant  J.  M.  Mll- 
ler  and  De  Oraffmried  &  Evlns,  for  appd- 
lees. 

BfATFIEU),  J.  This  was  an  action  of  det- 
inue, brought  by  plaintiff  against  defendants. 
To  the  complaint  the  defendants  pleaded  tiie 
general  Issue  and  several  special  pleas,  among 
which  was  plea  No.  8,  which  was  in  words 
and  figurea  as  follows:  "That  the  pn^wrty 
alleged  In  said  complaint  to  have  been  oon- 


•For  otbir  eases  sea  same  toplo  ud  aeeticn  NtTHBBlK  la  I}sa  ft  Am.  DIis.  1M7  to  date,  ft  Bevorter  IbOmhs 
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verted  or  taken  by  the  deCeodants  was,  prior 
to  the  date  of  said  alleged  converaion  or  tak- 
ing. Impounded  by  <me  J.  S.  Trigg,  who  was, 
or  dalmed  to  b^  a  iraond  kef^  In  Spring 
HUl  prednct,  In  Marengo  county,  Alabama; 
that  said  Tricg  sold  said  property  tor  aUflKed 
pound  fees,  and  at  said  sale  one  T.  IL  Wal- 
ston  became  the  purchaser,  and  the  same  was 
dellTwed  to  him;  that  after  said  sale  the 
plaintiff  tendered  to  said  Walston  the  amount 
paid  by  bfm  at  said  sale  for  said  property; 
that  thereafter  these  defendants,  knowing  of 
said  tender  so  made  by  said  plaintiff  to  said 
Walston,  and  r^lng  thereon  as  an  admission 
by  said  idaintiff  that  said  sale  was  valid  and 
regular  in  ali  respects,  and  that  said  Wal- 
ston was  lawfully  In  possession  of  said  prop- 
erty, with  title  thereto,  and  long  after  said 
tender  was  made,  and  while  said  Walston 
was  in  possession  of  said  propoty^  dalming 
the  same  as  his  own,  to  the  knowledge  of 
plaintiff,  bought  said  pn^nty  from  said  Wal- 
ston. And  defendants  aver  that  said  ididntlff 
Is  eetot^>ed,  by  reason  of  said  facts  above  set 
out,  from  denying  that  said  Walston  was 
lawfully  in  pouesslon  ot  said  property,  with 
title  thereto,  and  from  denying  that  the  title 
and  poBsessIon  of  these  defendants,  obtain- 
ed by  them  from  said  Walston,  as  above  set 
out  is  unlawful  or  Invalid  or  unauthorized.** 

The  court,  at  the  reauest  of  d^endants, 
gave  the  general  affirmattve  charge  in  Oieii 
favor  as  to  this  plea,  which  resulted  in  ver- 
dict and  judgment  for  d^endants.  We  are 
unable  to  find  tu  this  record  proof  sufficient 
to  sni^rt  all  the  material  avonnents*  of 
this  plea,  and  consequently  hold  that  the  tri- 
al court  erred  in  the  glvti^  ot  this  dtarge. 
Nor  can  we  say  that  It  was  error  wi^ont  in- 
jury. The  Judi^ent  is  reversed,  and  the 
cause  Is  remanded. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  SIMPSON  and  Mc- 
GZiBLLAN,  JJ^  concur. 


SOUTHERN  RT.  CO.  t.  HANBT. 
(Supreme  Court  of  Alabama.    April  7,  1910.) 

1.  Mastkb  avd  Servant  ({  825*)— Tobts  Cou- 

lOTTED  BT  SBBVANI^FoBU  OF  ACTION. 

The  liability  ot  a  master  for  an  assault 
and  battery  committed  by  a  servaot  while  acting 
withid  the  scope  of  his  employment  is  In  case 
and  not  in  trespass,  where  the  master  did  not 
authorize,  aid,  abet,  or  ratify  the  wrongful  act. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dee.        |  825.*] 

2.  Plkadxito  (I  64*>— Skfabati  Causes  op 
Action— JoiifDEB  in  One  Count. 

Distinct  and  Independent  causes  of  action 
in  tort  cannot  be  Joiud  in  the  same  coant  of 
the  complaint. 

[Ed.  Note^For  other  eases,  see  Pleading, 
Gent  Dig.  |  134;  Dee.  Dig.'|  04.*] 

5.  Action  (|  SO*)— Mistoindeb— Pasties  In- 

V0I.VED. 

A  complaint.  In  an  actitm  agaioBt  a  master 
SJkd  a  servant  tor  an  assault  committed  by  the 


servant,  which  alleges  that  the  servant,  while 

acting  within  the  scope  of  his  employment,  as* 
sanlted  plaintiff,  and  which  proceeds  in  the 
same  ooont  on  the  theory  of  respondeat  niperior 
in  InqmtiDg  llabiUty  to  the  master,  but  without 
alleging  facts  authorizing  the  inference  that 
the  master  committed,  authorized,  aided,  abetted, 
or  ratified  the  wrongful  act,  states  a  cause  of 
action  in  trespass  against  the  servant,  and  fn 
ease  against  me  master,  and  la  bsd  for  mis- 
joinder oi  actions  and  partlea. 

[Ed.  Note.— For  other  cases,  see  Action,  De& 
Dig.  I  60.*] 

4.  Pleading  (f  209*)  —  DamTBua— Objkc* 

TXONS. 

A  demurrer  to  a  complaint  undertaking  to 
state  a  cause  of  action  against  two  defenunts 
jointly,  on  the  ground  that  it  fails  to  state  facts 
sufficient  to  ccHutitnte  a  cause  <^  action  against 
defendants  jointly,  and  that  it  affinnatlTely 
shows  that  It  is  not  a  joint  cause  of  acrion, 
makes  the  point  of  mi^foinder  of  actions  and 
parties. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  J  530;  Dec.  Dig.  1209.*] 

Appeal  fr<Hn  Oircnlt  Court,  J^ersoa 
County;  A.  O.  Lane,  Judge. 

Action  by  S.  M.  Hanby  against  the  South' 
em  Railway  Company  and  another.  From  a 
judgment  for  idalntifi^  defoidant  named  ap- 
peals.  Bflvenwd  and  rmnanded. 

Weather ly  &  Stokely,  for  appellant  Frank 

5.  White  ft  Sons,  for  appellee. 

SATRE,  J.  Appellee  sued  the  d^endant 
corporaticm  and  Its  servant  jointly  to  recover 
damages  for  an  assault  and  battery  suffered 
by  him,  while  he  was  &  passei^er,  at  the 
hands  of  the  servant  In  each  count  of  the 
complaint  it  Is  alleged  diat  the  defendant 
Malonev  while  acting  within  the  aoopo  ot 
his  employmmt  by  the  defmdant  coipwa- 
tlon,  did  assault  and  beat  the  plaintiff.  It  is 
entirely  clear  that  these  counts  state  an  ac> 
tion  of  trespass  vl  et  armls  against  the  de- 
fendant Malone.  "Equally  clear  Is  it  that 
eadi  of  them  proceeda  on  the  princUtle  of 
respimdeat  supwlor  In  imputing  liability  to 
the  defendant  corporation ;  nothing  being  al- 
leged from  which  it  m^t  be  inferred  that 
the  roaster  committedt  authorized,  aided, 
abetted,  or  subsequently  ratified  the  wrong- 
ful act  It  is  settled  that  the  master's  lia- 
bility, under  such  circumstances,  Is  conse- 
quential upon  the  servant's  nnauthorlied  act, 
and  that  the  action  against  the  master  Is  In 
case.  Southern  B.  T.  ft  T.  Co.  v.  Francta. 
109  Ala.  224.  19  South.  1,  81  L.  B.  A.  IfiB, 
55  Am.  St.  Rep.  030.  opinion  by  Head,  X; 
aty  Delivery  v.  Henry,  189  Ala.  161,  84 
South.  389.  Prior  to  the  statute  treqpass 
and  case  could  not  be  joined  In  the  same  dec- 
laratlw.  It  being  Impossible  to  frame  an 
action  against  master  and  servant  in  the 
same  form  for  the  intentional  and  onauthor- 
ized  trespass  of  the  servant  it  may  be  there 
are  Insuperable  obstacles  In  the  way  of  join- 
ing counts  against  mast^  and  w>rvant  for  a 
wrong  of  that  description  notwithstanding 
Uie  statute.  However  that  may  be,  distinct 
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and  independent  caoses  of  action  in  tort  can- 
not be  Joined  in  the  same  counts.  L.  &  N. 
K.  B.  Co.  T.  Gofer,  110  Ala.  491,  18  South. 
110;  H.  A.  ft  B.  B.  B.  Co.  V.  Dnsenberry,  94 
Ala.  413.  10  South.  274;  A.  G.  S.  R.  R. 
Co.  T.  Shaban,  116  Ala.  802.  22  South.  509. 
Our  recent  case  of  Southern  Ry.  Co.  t.  Ar- 
nold. 60  South.  298,  holds  nothing  to  the  con- 
trary. There  the  action,  though  In  tort 
against  master  and  servant  Jointly,  was  ia 
case  against  them  both,  and  In  consequence 
InTolred  no  misjoinder  ot  actions.  It  fol- 
lows that  there  was  a  misjoinder  of  actions 
and  parties  in  each  count  of  the  complaint 

But  appellee  contends  that  the  demnrrer 
Interposed  failed  to  take  the  point  that  there 
was  a  misjoinder.  Answering  a  complaint 
each  count  of  which  undertook  to  state  a 
cause  of  action  against  two  defendants  Joint- 
ly, the  language  of  the  demurrer  was  that 
eadb  count  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  de- 
fendants Jointly,  and  this  language  was 
varied  so  as  to  say  of  each  count  that  It  "af- 
flnnatlTely  shows  that  It  Is  not  a  Joint 
cause  of  action."  It  seems  to  us  that  a  rul- 
ing to  the  effect  that  these  assignments  of 
gronnds  of  demurrer  fell  abort  of  calling  the 
court's  attention  to  the  misjoinder  here  In- 
sisted upon  would  approadi  hypercrltldsm. 
The  burden  and  stress  of  the  demurrer's 
complaining  was  that  there  was  a  misjoinder 
of  parties.  We  are  of  opinion  that  the  de- 
murrer took  the  point  and  should  bave  been 
sustained, 

BiCTeraed  and  remanded. 

DOWDl&LL,  a  J.,  and  ANDRB80N  and 
MATTIBLD.  JJ.,  concur. 


SMITH,  STEWART  ft  CO.  t.  DEAN. 
(Supreme  Court  of  Alabama.    April  6,  19ia) 

1.  Buuuzioir  (I  168*)— TACATina— Pbooibd- 

nrOS— BELIEF. 

A  motion  by  a  Judgment  debtor  to  recall 
an  execntlon,  on  the  ground  that  tfae  JndnneDt 
had  been  satisfied  bdore  the  Issuance  of  the 
cxeCDtion,  InTohes  the  iurtsdictlon  of  the  court 
oonferred  by  Code  1907.  f  32S6,  to  secure  par- 
ties against  any  abnse  of  execution,  as  regulated 
by  section  4141,  and  the  morant  is  entitled  to 
relief  whenever  tfae  party  obtaining  the  execn- 
tlon has  no  ti$bt  to  enforce  the  Judgment 

[Ed.  Note.— For  other  cases,  see  Ezeention. 
Cent  Dig.  H  478-488 ;  De&  mg.  |  168.*I 

2.  BxEccTioN  (I  168*)— TAOAtnro— PSOOXBD- 

IKOB— RELIBF. 

Where  a  Jadgment  creditor  and  his  attor- 
ney, resisting  a  motion  to  recall  an  execution 
on  the  gronnd  that  the  judgment  bad  been  satis- 
fied by  the  assignee  thereof  before  the  Issuance 
of  the  execntlon,  relied  on  the  foct  that  they 
nsed  the  execution  for  the  collection  of  the  fees 
of  the  attoniey  for  his  services  ia  procuring  the 
Judgment  the  burden  of  afaowiug,  not  only  that 
flie  attoniey  had  a  lien,  but  the  amount  one  to 
him  as  a  fee,  rested  on  them,  and.  where  there 
was  a  fUloie  of  audi  proof,  the  court  properiy 
loond  in  favor  of  the  movant 

[Ed.  NotB.^For  other  case&  see  Execution, 
Oent  Dig.  H  478-488;  Dec.  TMir.  f  leS-M 


8.  BXSCUTIOIV  (I  163*)— VaCATINO— PSOOEBD- 

inqs—Bklief. 

A  jndgment  for  a  Judgment  debtor  moving 
for  an  order  recalling  an  execution  on  the  jadg- 
ment on  the  ground  that  the  judgment  had  been 
satisGed  by  tne  owner  before  the  lisuaoce  of 
the  execution,  does  not  destroy  the  original 
judgment,  or  determine  anytbing  nwie  than 
the  iBSues  litigated  on  the  motion. 

[Ed.  Note. — For  other  cases,  see  ExecutioiL 
Gent  Dig.  IS  473-188 ;  Dec  Dig.  {  163.*] 

Appeal  from  Circuit  Cour^  JefEerson  Coun- 
ty; A.  A.  Coleman,  Judge. 

Application  by  N.  C  Dean  for  an  order  re- 
calling an  execution  on  a  Judgment  obtain- 
ed by  Smith,  Stewart  ft  Co.  From  a  Jndg- 
ment granting  the  r^lef  prayed  for,  the  lat- 
tOT  appeals.  Affirmed. 

John  w.  caiamblee.  for  appelant  Joe  O. 
HaUs  and  J.  B.  Montfl(nna7i  'or  appellee. 

BATRS^  J.  PlalntUCi  In  error  having  ob- 
tained a  Jodgmoit  against  Dean  In  the  circuit 
court  of  J^Eetson  county,  and  execution  hav- 
ing thereafter  Issued  for  its  cc^ectiont  Dean 
spread  a  motion  upon  the  motkm  dodcet  of 
the  circuit  court  for  an  order  recalling  the 
execution  <m  Uie  gronnd  that  the  Judgmoit 
had  been  satisfied  by  the  owner  befbre  the 
execntUm  bad  issued.  The  motlm  Invoked 
the  courts  Jurisdiction  "to  secure  parties  or 
privies  In  th^  rights  against  any  o^reaalon 
or  abuse  of  execution,  m  other  process,  or 
upon  any  release^  dtediai^  or  payment  after 
Judgment"  (Code,  i  8256),  aa  regulated  by  the 
provisions  of  section  4141  of  the  Coda  It  is 
to  be  admlnlstared  on  ttioee  equitable  prln- 
dples  which  apply  to  proceedings  undo:  the 
writ  of  supersedeas,  and  entitles  the  movant 
to  relief  wherever  the  plaliUUE  has  no  Just 
rl^t  to  enforce  the  process.  Lockhart  v.  Mc- 
Elroy,  4  Ala.  678;  Shearer  v.  BayA,  10  Ala. 
279. 

At  the  hearii^  It  appeared  without  contra- 
diction that  pftlntlffs*  attorn^  of  record  was 
seddng  to  collect  the  Judgment  notwithstand- 
ing It  bad  bem  assigned  by  a  formal  Instru- 
ment In  writing.  By  what  w«e  Intended  to 
be  formal  pleadings,  the  phdntUEs  answered 
the  motion  In  three  ways:  (L)  That  th^  bad 
not  executed  an  ass^inment  of  their  Judg- 
ment to  J.  J.  Bdnumdson.  But  the  execution 
ttt  the  assignment  was  proved  without  ctm- 
fllct  CO  That  the  asrtgnment  wss  procured 
by  the  f^ud  and  collusion  of  defendant  and 
Bdmondson,  so  that  plalntUb  bad  not  lost 
their  right  to  control  the  execution  and  en- 
force the  collection  of  the  Judgment  But  as 
setting  up  fraud,  the  pleas,  thoni^  most  lib- 
erally  nmstrued,  were  Insufficient  There  Is 
averment  of  fftcts  whldi  may  have  had  more 
or  less  relevancy  to  a  diarge  of  fraud.  The 
effort  of  Ibe  pleas  seems  to  have  been  di- 
rected to  the  creation  of  the  Impression  that 
the  asirigument  was  Induced  by  Edmondson's 
mtsreinABentatlfm  of  f&cts  known  to  him  but 
unknown  to  plaintUta.  But,  whatever  may 
have  been  Intended,  the  pleas  are  totally  de- 
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fldent  in  averment  that  BdmondBon,  who  Is 
alleged  to  bare  been  Inspired  by  Dean,  either 
suppressed  any  truth  or  snsgested  any  false- 
hood in  respect  to  the  Jefferaon  county  Judg- 
ment In  bis  commonlcatlonB  with  plaintUEs. 
Indeed,  there  Is  no  averment  that  Bdmondson 
made  any  repreaentatious  whatever  to  the 
plaintiff.  The  idea  Is  suggested  only  by  the 
avermeDt  that  **ttae  defendant  inspired  said 
correspondence  between  plalntiCCs  and  Bd- 
mondson"; whereas,  there  Is  no  averment  of 
correspondence  or  other  communication  be- 
tween plaintiffs  and  Edmondson.  &)  That 
plaintiffs'  attorney  bad  a  lien  on  the  Judg- 
ment for  the  security  of  fala  comp^satlon  for 
services  rendered  in  its  procur^ent,  so  that 
no  one  could  acquire  the  right  to  satisfy  the 
record  thereof  to  his  prejudice.  But  In  view 
of  plaintiffs'  undeniable  right  to  dispose  of 
their  interest  In  the  Judgment,  and  of  the 
fact  that  they  had  assigned  it,  not  questioned 
for  any  reason  In  this  connection,  though  it 
be  assumed  for  the  moment  that  plaintiffs 
might  Impeach  their  own  advised  assignment 
as  inefficacious  to  the  extent  of  the  Hen,  or, 
as  more  probably  was  the  purpose,  that  the 
attorney  might  control  the  execution  for  the 
collection  of  his  fee,  and  though  It  be  further 
assumed  that  such  an  assignment  might  be 
limited  In  Its  operation  without  the  presence 
of  the  assignee,  who  might  have  intervened 
or  might  have  been  made  a  party  to  the  pro- 
ceeding by  process  (Eslava  t.  Farley,  72  Ala. 
214),  the  burden  rested  upon  the  plaintiffs, 
or  on  their  attorney  If  he  was  using  the  ex- 
ecution for  the  collection  of  his  fee  only,  to 
reasonably  satisfy  the  Jury,  not  only  that  he 
had  a  lieu,  but  to  show  the  extent  of  it — the 
amount  due  to  him  as  a  fee.  In  this  r^ard 
there  was  a  total  failure  of  the  proof.  It 
results  that  the  general  afflrmative  charge 
was  properly  given  to  the  movant  Plaintiffs, 
or  their  attorney,  having  be«n,denled  no  op- 
portuuity  to  prove  the  extent  of  his  Hen,  all 
other  rulings  were  Innocuous. 

We  remark,  In  conclusion,  that  the  effect 
of  the  Judgment  on  the  motion  was  not  to 
destroy  the  original  Judgment,  or  to  deter* 
mine  anything  more  than  the  issues  litigated 
on  the  motion. 

Affirmed. 

DOWDELI*,  O.  J.,  and  ANDERSON  and 
UAYFIEIJ>»  JX,  concur. 


BEI/F  T.  COMEJR. 

(Supreme  Court  of  Alabama.    April  7,  1910.) 

1.  JUOTICKS  OT  THB  PEACE  (f  7S*)— POBCIBM 
BnTRT   and  DETAXnEB— RiatOVAL  TO  ClB- 

cDrr  OooRT. 

Code  1907,  I  4283,  autborlzlnr  the  removal 
of  any  suit  for  forcible  entry  ana  detaluer,  or 
unlawful  entry  and  detainer,  Into  the  circntt 
coart,  where  title  may  be  tried,  applies  <mly 
to  cases  arising  under  section  4262,  giving  a 
remedy  for  forcible  entry  and  detainer,  and,  by 


amendment  added  In  1879  (Acts  1878-79,  p.  4Si), 
extending  the  remedy  to  cases  in  whkn  then 
was  a  peaceable  entry,  and  tlien,  1^  nnlawfnl 
refusal,  or  by  force  and  threats,  a  taming  or 
keeping  plaintiff  oat  of  possession. 

[EM.  Note.— For  other  cases,  see  Justices  of 
the  Peace,. Cent  Dig.  H  24^216;  Dec  Dig.  i 
75.*] 

2.  FOBOXBUC  BNTBT  AlfO  DSTAIBn  ({  4*)^ 
"PKACEABLE  IlRTaT.** 

In  the  amendment  added  In  1879  (Acts 
1878-79,  49),  extending  the  remedy  of  for- 
cible entry  given  by  Code  1907,  I  4262,  to  cases 
where  there  was  a  peaceable  entry,  the  "peace- 
able entry"  intended  is  an  intmslon,  Ukough 
peaceable,  upon  plalntUTs  prior  actual  posses- 
sion. 

[EM.  Note.— For  other  cases,  see  Forcible  En- 
t^  and  Detainer,  Cent  Dig.  {{  S-22;  Dec 
Dig.  t  4.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6.  p.  4986.] 

3.  Justices  or  the  Peace  (|  76*)— Bckotaz. 
or  Oadsb  to  Oiacurr  Court. 

The  amendment  of  1879  (AcU  1878-79,  p. 
49),  extending  the  remedy  of  forcible  entry  and 
detainer  given  by  Code  1907,  |  4262,  to  cases 
where  there  was  a  peaceable  entiy,  does  not 
extend  to  unlawful  detainer  eases  the  right  of 
removal  to  the  circuit  court  granted  by  section 
4283,  in  cases  of  forcible  entry  and  detainer,  ee- 
pecially  as  the  latter  section  requires  the  de- 
fendant, as  a  condition  nrecedent  to  removal,  to 
state  in  a  sworn  iwtition  ttiat  he  entered  the 
land  not  only  peaceably  bnt  under  claim  of 
title,  and  not  under  any  claim  of  an  agreement 
with  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peaces  Cent  Dig.  H  24&^;  I>e&  Di»  I 
7o.*] 

4.  Justices  or  the  Peace  (i  7Q*)— Rbuoval 
or  Cause  to  Cibguit  Coubt. 

Under  Code  1907.  i  4285.  providing  that  on 
the  trial  of  cases  of  forcible  or  nnlawfal  entry 
and  detainer,  removed  to  the  circuit  court  the 
plaintiff  mast  recover  on  the  strength  of  his 
legal  title  unless  be  can  prove  that  the  defend- 
ant entered  the  lands  ander  aneement  with 
plaintiff,  or  by  force,  the  plaintiff,  on  removal, 
18  entitled  to  try  tiie  case  as  one  of  fordble 
entry  and  detainer,  or  unlawfal  detainer,  as 
those  Remedies  existed  under  sectios  42^  be- 
fore the  amendment  of  1879  (Acts  1878-^, 
49),  extending  the  remedies  to  eases  where  then 
was  a  peaceable  entry. 

[Ed.  Note^For  other  eases,  see  Jnstfoes  of 
the  Peaces  Cent  Dig.  H  243-245;  Dec  Difr  I 
75.*] 

Appeal  frmn  CSrcnit  Conrt,  Walker  Coun- 
ty; X  J.  B^,  Judge. 

Action  betweu  J.  W.  Sdf  and  L.  O.  G«n- 
er.  From  the  jndgmmt.  Self  appeals.  Ap- 
peal dismissed. 

Lelth  &  Gmm,  W.  L.  Acuff,  and  Z.  P.  Shep- 
herd, for  appellant  Bankhead  A  Bankliead, 
for  appellee. 

SAYRB,  J.  The  statute  (section  4283  et 
seq.  of  the  Code)  authorizes  the  removal  of 
any  suit  for  forcible  entry  and  detainw  or 
unlawful  entry  and  detainer  into  the  circuit 
court  where  the  title  may  be  tried.  The 
language  of  the  statute  aptly  descritMS  only 
causes  arising  under  eectltm  4262  which  gtrea 
a  remedy  for  forcible  entry  and  detainer. 
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Hie  last  danse  of  section  added  hj 

amendment  In  tbe  year  1879  (Acta  1878-79, 
p.  46),  extends  the  remedy  of  forcible  nitry 
and  detainer  to  cases  In  which  there  wbb  a 
peaceable  entry,  and  tben,  by  unlawful  re- 
fusal, or  by  force  or  threats,  a  turning  or 
keeping  the  plaintiff  out  of  poBseesion.  The 
peaceable  entry  here  Intended  is  an  Intru- 
sion, thongh  peaceable,  upon  tbe  plaintiffs 
prior  actual  poasesalon^  Knowles  v.  Ogle- 
tree,  96  Ala.  666.  12  South.  397.  There  Is  no 
Indication  whaterer  of  a  leglslatlre  purpose 
to  extend  the  right  of  removal  to  unlawful 
detainer  caaoa.  An  unlawful  detainer  Is 
where  one  who  has  lawfully  entered  Into 
possession  of  lands  as  tenant,  falls  or  re- 
fuses, after  the  twmlnation  of  his  possessory 
fntereet,  to  deliver  poeaeeaton  to  any  one  law- 
fnUy  entiUed  thereto.  C9ode,  1  4263.  Indeed, 
section  4288  requires,  as  a  condition  iHreced- 
«nt  to  remoTal,  that  the  defendant  shall 
state  in  a  sworn  petition  that  he  entered 
on  the  land,  not  only  peaceably,  but  under 
claim  of  tlUe  tbweto^  and  not  under  any 
claim  of  any  agreement,  contract,  or  under- 
standing with  the  plaintiff,  or  those  xmder 
whom  tbe  lOaintlff  daSma.  The  effect  of 
section  4280  is  that,  notwithstanding  the  re- 
moval to  the  cirenlt  court,  the  plaintiff  may 
proceed  to  try  tbe  case  as  one  of  forcible 
entry  and  detainer  or  unlawful  detainer,  as 
those  remedies  were  defined  before  the  adop- 
tion of  the  amendment  of  the  year  1879,  for 
the  proTialim  la  that  on  tbe  trial  of  all  caua- 
ea  remoTed  under  the  statute  the  plaintiff 
must  recover  on  the  strength  of  his  ti* 
tie  milesB  be  can  prove  that  tbe  defendant, 
or  those  under  whom  he  datma,  entered  on 
the  lands  under  contract,  or  agreement  with 
plalntur,  or  those  under  whom  be  claims,  or 
by  the  use  of  force;  thus  clearly  evincing 
the  I^lslatlve  purpose  to  retain  the  salutary 
summary  remedies  in  cases  where  tbey  were 
afforded  prior  to  the  amendment  On  the 
other  hand,  the  amendment  added  to  those 
cases  in  which  summary  possessory  pro- 
ceedings might  be  had  wlthont  respect  to 
legal  title — a  class  different  in  essential  char- 
acter from  eithOT  forcible  entry  and  detain- 
er or  unlawful  detainer — a  class  of  caaes  In 
which  the  defendant  enters  peaceably,  but 
without  contract,  npon  the  possession  of  an- 
other. Then,  In  1897,  it  being  perceived  that 
one  who  enters  into  possession  under  dr^ 
cumstances  involving  neither  estoppel  nor 
force  ought  to  have — ^Indeed,  was  consti- 
tutionally entitled  to  have,  since,  under  those 
drcnmstances,  his  right  depends  entirely  np- 
on his  title— his  right  to  possession  deter^ 
mined  on  his  legal  title  and  by  the  verdict 
of  ft  Jury,  the  L^lslature  enacted  the  re- 
moval statute  of  1897  In  twma  which  per- 
mitted forcible  entry  and  detainer  cases, 
strictly  ao  called,  as  well  as  cases  arising 
nnder  tba  aaMmament  of  1879  to  be  removed 

•ffor  othtr  «UM 
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to  the  circuit  court  for  a  trial  of  title.  We 
need  not  look  too  curiously  Into  these  amen- 
datory and  removal  statutes.  They  have  no 
relation  to  cases  of  onlawfnl  detainer  in 
whicb  tbe  defendant  has  acquired  possession 
by  contract  The  suit  in  hand  being  clearly 
a  suit  of  unlawful  detainer,  and  nothing  else, 
was  not  cognizable  in  the  circuit  court  ex- 
cept on  appeal.  The  statnte  did  not  author^ 
ize  Its  removal,  and  the  circuit  court  was 
wlthont  Jurisdletlon  to  try.  There  is,  there* 
fore,  no  Jndgmrat  to  support  the  appeal 
which  mnat  In  consequence  be  dismissed. 
Appeal  dismissed. 

DOWDBLL,  a  J.,  and  ANDBRSON  and 
MAXIIBLD*  JJ^  concur. 


PBBSSLBZ  V.  STATE). 
(Supreme  Court  of  Alabama.   April  14,  1910.) 

1.  Homicide  (|  157*)— Evidenoe—Pbiob  Dir- 

FIOULTT— DlTAILS. 

In  a  prosecution  for  homidde^  only  tbe  fact, 
and  not  tbe  details,  of  a  former  dlmcolty  be- 
tween decedent  and  accused  is  admisalble. 

[Ed.  Note.— For  other  case^  see  Honddde, 
Cent.  Dig.  H  288^292;  Dee.  IMg.  i  167.*] 

2.  CanniTAL  IjAW  (|  415*)  —  Dbciabatioms 
or  DiOBASBD— Hkabsat, 

Declarations  of  deceased,  after  the  diffi- 
culty in  which  he  received  the  wound  frotc 
which  he  afterward  died,  were  Inadmissible  at 
hearsay,  no  predicate  havlog  been  laid  to  admit 
them  as  dying  declarations. 

[EM.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  H  937-949;  Dec  Dig.  S  415.*] 

8.  CtetuiNAi.  IiAW  (I  686*)— TaiAir-OanaE  or 
Fboof. 

It  la  within  tbe  discretion  of  tbe  court  to 
permit  the  state,  over  defendant's  objection, 
to  recall  and  ezamloe  a  witness  on  matters 
not  inqaired  into  on  the  first  examination  after 
defendant  had  rested. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  1619.  1620,  1626,  1626; 
Dec.  Dig.  I  686.*] 

4.  HOUICIDE  (J  297*)— iNBTBUCnOWS. 

Where,  in  a  prosecation  for  homicide  there 
was  evidence  that  deceased  lived  where  he  was 
killed,  that  about  three  hours  before  the  shoot- 
ing defendant  and  deceased  had  a  difficulty,  and 
that  when  deceased  was  killed  or  received  tbe 
fatal  wound  be  was  unarmed  and  was  not  at- 
tacking defendant  an  Instruction  that  the  fact 
that  a  man  makes  threats  against  another  does 
not  put  him  oat  of  the  pale  of  society  and  au- 
thorize the  man  that  he  la  threatening  to  hnnt 
him  up  and  kill  him  was  not  objectionable  as 
abstract 

[Ed.  Note.— For  other  cases,  see  Homicide 
Cent  Dig.  I  611;  Dec.  Dtgri  297.*] 

5.  HoinciDi:  ($  SOO*)— Abouuihtativi  Ih- 

STSUOTTONS. 

A  requested  charge  Aat  the  fact  that  de- 
cedent was  at  his  house  did  not  Justify  Urn  In 
attacking  defendant  or  In  killing  him  wlthont 
cause,  and  If  be  did  bo  and  shot  at  blm  with  a 
pistol,  and  defendant  did  not  brtnc  oa  the  difll* 
cnlty,  then  defendant  had  the  right  of  self-de- 
fense, and  if  it  reasonably  appeared  to  defend- 
ant as  a  reasonable  man  that  his  life  was  In 
danger,  or  that  he  waa  in  Imminent  danger  of 
life  or  limb  at  the  hands  of  deceased,  he  woold 
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be  entidfld  to  ihoot  deceased  to  death,  etc^  was 
objectionable  as  aiKnineDtative  and  as  preter- 
mitting defendant's  daty  to  re^at. 

^[Bd.  Note.— For  other  caaea,  nee  HomkUe, 
Cent  iMc.  t  615;  Dec.  Dig.  |  300*] 

Appeal  from  Git7  Court  of  Talladega;  O. 

K.  MlUer,  Judge. 

Olin  Fresalej',  alias,  etc.,  was  conTlcted  of 
murder,  and  he  appeals.  Affirmed. 

The  errors  Insisted  upon  sufficiently  ap- 
pear In  the  oplqion  of  the  court.  The  fol- 
lowing charges  were  refused  to  the  defend- 
ant ;  (1)  Gcueral  affirmative  cha^e.  (2) 
"The  mere  fact  that  Cicero  Culberson  was 
at  his  house  did  not  Justify  him  in  attack- 
ing the  defendant,  or  in  killing  him  without 
cause;  and  if  he  did  so,  and  if  the  evidence 
shows  that  Cicero  attacked  defendant,  and 
shot  at  him  with  a  pistol,  and  that  defend- 
ant did  not  bring  on  the  difficulty,  then  the 
defendant  had  the  right  of  self-defense;  and 
if  it  reasonably  appeared  to  the  defendant  as 
a  reasonable  man  that  his  life  was  In  dan- 
ger, or  he  was  in  Imminent  danger  of  life  or 
limb,  at  the  hands  of  Olcero  Culberson,  the 
defendant  would  have  the  right  to  shoot, 
even  to  death,  the  said  Culberson,  If  the  Jury 
believe  from  the  evidence  that  the  defendant 
was  not  at  fault  In  bringing  on  the  difficulty." 

H.  D.  Ivey,  for  appellant  Alexander  M. 
Garber,  Atty.  Oen.,  and  Marion  H.  Sims, 
Sol.,  for  the  State. 

EVANS,  J.  The  defendant  was  Indicted 
on~  the  8th  day  of  September,  1909,  In  the 
city  court  of  Talladega,  by  the  grand  Jury 
thereof.  On  the  13th  day  of  September, 
1009,  he  was  duly  arraigned  according  to 
law,  and  pleaded  "not  guilty."  All  the  or- 
ders of  court  appear  regular,  and  according 
to  law,  upon  the  record.  On  the  4th  day  of 
October,  1909,  the  day  regularly  set  for  hia 
trial,  he  was  tried,  and  convicted  of  murder 
In  the  second  degree.  On  the  trial,  the  de- 
fendant reserved  exceptions  to  the  ruling  of 
the  trial  court  on  the  admissibility  of  certain 
evidence,  and  to  a  certain  part  of  the  oral 
charge,  and  to  the  refusal  of  the  court  to 
give  written  charges  Nos.  1  and  2,  asked  by 
defendant  We  will  consider  the  exceptions 
In  the  order  in  which  they  arose  on  the  trial 
of  the  case. 

On  examination  of  defendant's  witness  P. 
C.  McKInney,  alias  Lewis  Brown,  by  the  de- 
fendant, said  witness  testified  "that  he  saw 
a  fuss  or  difficulty  between  defendant  and 
deceased ;  that  this  fuss  occurred  about  three 
hours  before  the  shooting;  and  that  In  said 
difficulty  he  saw  deceased  hit  defendant  with 
a  stick."  The  solicitor  objected  to  going  in- 
to the  details  of  this  difficulty  which  took 
place  about  three  hours  before  the  shooting 
by  which  deceased  was  killed.  The  court 
sustained  the  objection,  and  the  defendant 
excepted.   It  la  a  well  settled  rdle  of  law 


In  tbla  state  timt,  while  the  fftct  ttut  tber« 
was  a  former  difficulty  may  be  prored  to 
show  motive  or  malice,  yet  the  details 
such  dlifficulty  cannot  be  proved.  Jones  v. 
State,  116  Ala.  468,  23  South.  136;  Martin  t. 
State,  77  Ala.  2.  The  defendant  then  of- 
fered to  exhibit  a  stick,  and  to  pnve  by  the 
same  witness  that  about  three  hours  before 
the  shooting  deceased  struck  defendant  twice 
with  said  8tl<^,  and  ran  defendant  under  the 
house,  and  ran  after  him.  The  court  sus- 
tained the  objection  of  the  state  to  the  intro- 
duction of  said  evidence.  This  was,  of 
course,  an  effort  to  prove  the  details  of  a 
former  difficulty,  and  was  inadmissible  upon 
the  authorities  above  cited. 

The  defendant  offered  to  prove  what  de- 
ceased aaid  after  the  difficulty  in  which  he 
received  the  wound  from  which  he  after- 
wards died,  and  after  the  defradant  had  left 
the  place  where  It  occurred.  No  predicate 
was  laid  to  prove  dying  declarations,  and  to 
prove  what  was  then  said  was  Inadmissible 
hearsay;  as  there  was  neither  the  sanction 
of  an  oath,  nor  Its  legal  equivalent — ^the  con- 
sciousness of  impending  death. 

After  the  defmdant  rested  his  case,  the 
court,  against  the  objection  of  defendant 
allowed  tlie  state  to  recall  and  examine  a 
witness  on  matters  not  Inquired  into  on  iiis 
first  examination.  To  do  so  was  within  the 
discretion  of  the  trial  court  Braham  t. 
State,  143  Ala.  28,  38  South.  81». 

The  defendant  excepted  to  the  following 
part  of  the  oral  diarge  d^rered  1^  the 
cotirt :  "Yet,  the  mere  tact,  gentianen,  that 
a  man  makes  threats  against  another,  that 
don't  put  blm  out  of  the  pale  of  society,  and 
autiiorlae  the  man  that  he  Is  threateDlns  to 
hunt  him  up  and  kill  him,"  upon  the  ground 
"that  the  same  was  abstract ;  there  Mng  no 
evidence  to  support  It,  or  to  show  that  de- 
f«idant  hunted  up  deceased."  Upon  a  care- 
ful consideration  of  tJie  erldoice  we  are  ut 
opinion  that  the  charge  Is  not,  In  all  the 
phases  of  the  mUlsnee,  aintract  There  tra« 
evidence  tending  to  show  that  deceased  lived 
at  the  place  when  be  was  killed;  tiiat  about 
three  hours  before  the  ehoodng  d^todant 
and  deceased  had  a  difficult;  and  tbat  at 
die  time  deceased  was  killed,  or  received  the 
fatal  woimd,  he  was  unarmed  and  was  not 
attacking  defendant  At  least,  there  was 
evidence  from  which  the  Jury  might  have 
inferred  such  to  be  the  tects.  In  view  of 
such  evidence,  we  cannot  say  that  the  charge 
was  subject  to  the  objection  Interposed. 

Written  charge  No.  1,  asked  by  the  de- 
fendant, was  tlie  general  affirmative  charge, 
and  was  properly  refused.  Thwe  was  evi- 
dence'upon  which  the  Jury  could  propMly 
predicate  the  verdict  rendered. 

Caiarge  2  was  argumentative,  and  there- 
fore properly  refused.  It  also  iweterralts  tbe 
duty  of  retreat,  and  Is  otherwise  bad. 
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In  criminal  cases,  alio  wins  or  refuBlng  a 
new  trial  iM  wlttaln  thA  discretion  of  tbe  trial 
court 

AfflcuuML 

DOWDSLIdh  a  and  ANDfilBSON  and 
BATBB,  JJ.,  ctmcnr. 


NORTH  ITALIAN  COLONIAL  CO.  t.  JAN- 

OTIGH-CALAfilOBE  CO.  et  aL 
(Snpieme  Court  of  Alaliama.   April  21,  1910.) 

1.  Appeal  and  Ebbob  <S  671*)  —  Hbabing  — 
Submission— NBCB881TY. 

Where  the  records  of  the  Supreme  Court 
did  not  show  the  sobmission  of  a  motion  for  dis- 
missal of  the  appMU  on  the  ground  that  appel- 
lant's coansel  had  no  aotbority  to  prosecute 
the  appeal,  but  only  a  submission  on  tbe  meritit, 
the  questions  raised  by  the  motion  cannot  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srroi;  Dec  IHg.  }  071.*] 

2.  Paktiu  (I  98»)— PtEADiwo  (U  254,  350*)— 
OBJKcnons  to  Akxkduinis  —  Motion  to 
SiaiKS. 

An  objection  tiiat  an  amended  complaint 
set  np  a  new  cause  of  action  and  brought  in 
new  parties  should  be  made  by  motion  to  stiilte, 
and  not  by  demurrer  to  the  amended  complaint 
[E3d.  Note.— For  other  cases,  see  Parties, 
Cent.  Dig.  H  153,  154;  Dec  IMe.  |  93:*  Plead- 
ing, Cent  T>ig.  H  702-700^  lUl-lliO;  Dec. 
m  H  25i,  356.*] 

Appeal  from  Circuit  Conrt,  Monroe  Ooon- 
ty;  Jobn  T.  Lacldand.  Judge. 

Action  by  the  Janovlcb-Calaflore  Company 
and  others  against  the  North  Italian  Colonial 
Company.  From  a  Judgment  for  i^alntlffB, 
defendant  appeals.  Affirmed. 

Tbe  suit  was  commenced  In  Qie  name  of  P. 
JanoTich  and  F.  Calaflore,  partners,  under 
the  Arm  name  and  style  of  tbe  Janovlcfa- 
Calafiore  Company,  and  sought  recovery  un- 
d«r  the  common  count.  By  an  amendment, 
subsequently  offered,  plaintiffs  were  changed 
as  followB:  "P.  Janovidi  and  S.  Calaflore, 
partners  under  the  firm  name  and  style  of 
Janovicfa -Calaflore  Company,  successors  to 
Florlo,  JanoTlcb  &  Co."— and  sought  recovery 
under  the  common  count,  made  with  Morlo, 
Janovlcb  ft  Co.,  which  1b  alleged  to  be  the 
property  of  the  plaintiff  by  assignment  from 
FlOTto.  JanoTlch  &  Co. 

Bamett  ft  Bufi^  for  appellant  HcCorrey 
&  Hare,  for  appeUees. 

HcdfELLAN,  J.  While  appellee  q;»read 
upon  tbe  motion  docket  of  this  coart,  and 
had  xiotice  of  the  same  werreA  npmi  the  ad- 
Tersary,  a  motion  Questkmlng  the  anUiorlt? 
of  conssd,  who  appear  for  an^eilaiit,  to  proih 
ecnte  the  appeal  and  to  assign  errors  (or  ap- 
pellant, and  {paying,  therefore,  for  dismissal 
of  Hie  snMSI.  the  records  of  this  court  do  not 
show  a  mbmlSBlon,  In  any  way,  of  tiie  cause 
on  the  motion  stated.  The  submission  was 
on  the  mflrtti  only.  We  cannot,  thereon, 
onulder  the  matter  raised  by  the  motion. 


By  leave  of  the  court  below,  an  amended 
complaint  was  filed,  which,  appelant  insists, 
introduced  a  new  cause  ot  action  and  substi- 
tuted entirely  new  parties  plaintiff.  The  ob- 
jection was  sought  to  be  taken  by  demurrer 
to  the  amended  complaint  Appellant  mis- 
took his  remedy.  It  should  have  been  by  mo- 
tion to  strike.  Moore  v.  First  Nat.  Bank,  138 
Ala.  696.  607,  36  South.  777.  There  was, 
hence,  no  error  In  overmllng  tbe  donurrer. 

The  propriety  of  the  allowance  of  an 
amendment  of  the  character  appellant  era- 
tends  was  allowed  In  this  instance  was  con- 
sidered in  Ala.  Const  Ca  r.  Watson,  158  Ala. 
166,  48  South.  506. 

Let  the  judgment  be  affirmed. 

Affirmed. 


DOWDELL,  a  J., 

SAYR£^  jj^  concur. 


and  MAYFIBLD  and 


SANFORD  V.  WILBT. 
(Supreme  Court  of  Alabama.   April  21,  11^) 

1.  Abateusnt  azvd  Rbvivai.  (I  7*)— Omn 

Action  Pendinq. 

A  summons  in  justice's  court  purporting  to 
be  by  plaiutifF  agaiaat  defendant,  but  not  signed 
by  plaintiff  or  his  attorney,  and  disavowed  by 
plaintiff  as  soon  as  he  saw  It,  followed  by  bis  re- 
fusal to  prosecute  the  suit,  does  not  preclude  a 
subsequent  suit  by  plaintiff  against  defendant 
on  the  same  cause  ot  action. 

[Ed.  Note.— For  other  easM,  see  Abatement 
nnd  Revlral.  Gent  Dig.  U  86-^;  Dee.  IHg. 
I  7.*] 

2.  Sales  (S  228*)— Titu  or  Btttkb. 

Where  an  owner  ot  cattle  sold  them  to  a 
buyer  who  paid  the  price,  a  subsequent  sale  by 
the  owner  to  a  thin)  person  did  not  pass  title  to 
tbe  third  person. 

[Ed.  Note.— For  other  cases,  see  Sale^  Gent. 
Dfg.  S  e47 ;  Dec.  Dig.  {  228.*] 

Appeal  from  Circuit  Court  Autanga  Coun- 
ty ;  W.  W.  Pearson,  Judge. 

Action  of  detinue  by  W.  D.  Sanford  against 
W.  A.  Wiley.  From  a  Judgmoit  for  defmid- 
ant,  plaintiff  appeals.  Rerersed  end  re* 
manded.  ■ 

Hie  appeal  is  from  a  Judgment  denying 
plaintiff  a  motion  for  new  trial,  Uie  main 
basis  for  which  la  that  the  court  erred  In  ad- 
mitting In  evidence  a  paper  purjwrtlng  to  be 
a  summons  In  another  case  between  the  par- 
ties to  this  suit.  The  evidence  of  the  plain- 
tiff was  that  the  defendant  was  a  tenant  liv- 
ing on  his  place  during  the  years  1904-06, 
and  that  about  the  last  of  January,  1904, 
the  plaintiff  bought  tbe  cattle  sued  for  tat 
this  case  from  one  Thomas  Heath,  the  calf 
being  tbe  Increase  since  that  time;  that  be 
let  the  defendant  have  tbe  cow  to  milk  while 
on  his  place,  and  told  him  to  leave  them 
there  when  he  left;  that  the  defendant  re- 
mained upon  the  place  until  the  md  of  190C^ 
when  he  moved  off,  taking  the  cattle  with 
him;  and  that  plaintiff  did  not  know  of  his 
having  moved  the  cattle  until  shortly  before 
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brioglzis  the  suit,  wberenpon  be  made  de- 
mand for  the  cattle.  Heath  waa  Introduced 
for  the  plaintiff,  and  testified  to  the  fact  of 
the  sale  and  payment  by  plalntiCF,  and  that 
defradant  had  not  paid  him  anything.  De- 
fendant's def«ise  was  that  he  twnght  the 
cattle  from  Heath,  paying  him  flO  la  cash 
and  offering  him  hla  note  for  the  balance, 
but  that  Heath  declined  to  accept  It,  and  told 
him  that  he  must  get  the  cash,  whereupon 
be  went  to  his  landlord,  Sanford,  and  he  re- 
plied: "That  Is  aU  right.  I  wUl  settle  with 
Heath  for  you."  The  4ue8tl<»i  as  to  the 
summons  and  complaint  is  sufficiently  set  out 
In  the  opinion. 

a  E.  O.  Tlmmerman  and  Gnnter  &  Onnter, 
for  appellant  Ballard  &  Thomas,  for  ap- 
pellee. 

BIUPSON.  J.  This  Is  an  action  of  detinue, 
bronght  by  the  appellant,  against  the  appel- 
lee, for  a  cow  and  calf.  The  court  erred  In 
OTermllng  the  motion  of  the  plaintiff  for  a 
new  trlaL  The  court  had  admitted  on  the 
trial  a  prerlous  summons  in  the  Justice  of 
the  peace  court,  purporting  to  be  by  the 
plaintiff  against  the  defendant,  which  sum- 
mons was  not  signed  by  the  plaintiff  or  hla 
attorney,  and  the  evidence  showed,  without 
conflict,  that  the  plaintiff  disavowed  said 
summons  as  soon  as  be  saw  It,  refused  to 
sign  It,  did  not  prosecute  that  suit,  but  Im- 
mediately brought  this  suit.  The  plaintiff 
and  a  witness,  Heath,  teetlfled  that  plaintiff 
had  bought  the  cattle  from  Heath  and  paid 
for  them  the  last  of  January  or  the  first  of 
February,  1904,  and  plaintiff  stated  that  he 
bad  loaned  the  same  to  the  defendant  The 
defendant  did  not  Introduce  any  evidence  to 
contradict  these  witnesses,  but  testified  that 
in  May,  1004,  he  had  bought  the  cattle  from 
Heath.  Giving  credit  to  all  of  the  testimony, 
even  If  the  defendant  did  purchase  the  cattle 
from  Heath  (or  attempt  to  purchase  same) 
after  they  had  been  sold  by  Heath  to  the 
plaintiff,  such  purchase  could  not  pass  any 
title  to  the  cattle,  and  the  plaintiff  would  be 
oititled  to  the  general  affirmative  charge. 

The  Judgment  of  the  court  Is  reversed  and 
the  cause  remanded. 

Reversed  and  ronanded. 

DOWDELLv  a  and  McOLBLLAN  and 
SATBi;  JJ.,  concur. 


LANG  v.  STATE. 
(Supreme  Court  of  Alabama.   April  14,  1910.) 
1.  HouiciDE  a  208*)— EhrxDiirGs— Dmro  Dio- 

U.B.ATI0NB. 

Proof  that  deceased  when  be  made  the 
dedaratloiu  sought  to  be  introduced  as  dying 
declaradona  was  not  only  conscious,  bat  Imew 
be  was  going  to  die,  and  told  witness  that  "he 
was  killed  and  bound  to  die,"  and  that  witness 
lUd  not  encourage  him,  but  told  him  he  thought 
he  would  die,  was  a  snffldent  predicate  fOr  th» 


adndssioii  thereof  Qiongh  the  witness  was  time- 
after  contradicted  as  to  decMued's  condition  and 
the  declarations  made. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  H  430-437;  Dec.  Dig.  |  203.*] 

2.  CBUfUfAL  Ljlw  a  829*)— TbiaIt— Bequxst- 
BD  Ohabqb— iNSISUCnONS. 

It  Is  not  error  to  refuse  a  requested  diarge, 
substaatially  like  an  Instruction  given. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig,  S  2011 ;  Dec.  Dig.  |  829.*] 

3.  HOiaciDE  ((  307*)— TBIAL— iNBTEUCnONS. 

In  a  prosecnUon  for  homidde,  an  iostrue- 
tion  that  If  defendant  was  drunk,  and  so  or 
thereby  deprived  ot  his  self^iontrol,  and,  while 
so  drunk,  fell  or  staggered  against  the  door  or 
bouse  and  without  purpose  on  his  part  caused 
the  guD  to  explode,  and  thereby  killed  deceased, 
this  would  not  make  him  cailty  of  murder  in 
the  second  d^tee  or  manslBugbter  in  the  first 
degree,  was  properly  refused  as  involved  and 
confusmg. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Dec  Dig.  t  807.*] 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; W.  W.  Haralson,  Judge. 

Pone  Lang  was  conTlcted  of  manslangjiter 
In  tiM  first  isgne,  and  he  appeals.  Afflrmed. 

The  court,  at  the  request  of  the  aollcittVi 
gave  Oi»  foUovriug  charges: 

"CP  You  are  the  sole  judges  as  to  tiie 
credibility  of  the  witnesses.  C!)  Yon  are  the 
sole  judges  as  to  the  wtight  tbat  should  be 
given  the  testimony.  (8)  The  defendant  Is  a 
competent  witness  In  his  own  behalf,  yet  in 
considering  his  testimony  yon  would  be  aa> 
thorlsed  to  welgb  it  In  the  light  of  the  In- 
terest be  has  tn  the  result  of  your  verdict, 
together  vrlth  all  the  teBtim<»iy  In  the  caB& 
(4) ,  It  Is  not  a  mere  doubt  that  authorises  an 
acqulttaL  The  doubt  wbidt  anthorlses  an 
acquittal  must  be  a  reasonable  doubt" 

The  follon;lng  diarge  was  refused  to  the 
defendant: 

"(S)  That  the  defendant  was  drunk,  and 
so  or  thereby  deprived  of  his  sdf-control, 
and  while  so  drunk  fell'or  staggered  against 
the  door,  or  house,  and  witlioat  purpose  on 
his  part  ca'^ised  the  gun  to  e^ode,  and  there- 
by killed  the  deceased,  this  would  not  make 
him  guilty  of  murder  In  the  second  degree* 
or  manelaughtor  In  the  first  degree." 

John  A.  Lusk,  for  appellant  Alexander  U. 
Garber.  Atty.  Gen.,  for  the  State. 

ANDERSON,  J.  The  witness  Clark  testified 
that  the  deceased  was  not  only  conscious,  but 
knew  he  was  going  to  die,  and  told  him  that 
"he  was  killed  and  bound  to  He."  The  wit- 
ness did  not  encourage  him,  but  told  him  be 
thought  he  would  die.  We  think  a  aufilcl«it 
predicate  was  laid  for  the  admission  of  the 
dying  declaration.  Clark  v.  State,  106  Ala. 
91,  17  South,  87,  and  cases  dted.  It  is  tnie. 
there  was  evidence,  subsequently  Introduced 
by  the  defendant  tending  to  contradict  Clark 
as  to  the  condition  of  the  deceased,  and  tend- 
li^  to  show  that  he  did  not  diarge  the  d^ 
fendant  with  Shooting  him,  but  tUs  did  not 
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affect  the  admlsslbUlty  of  the  evidence,  hot 
went  to  Its  credlbUlt7,  and  which  a  qpee- 
tlon  for  the  jury. 

Ghax^  R,  rinsed  to  the  defendant,  was 
corered  by  glvoi  charge  B.  Indeed,  they  are 
exactly  alike,  except  for  the  use  of  the  word 
"case"  in  one  In  place  of  the  word  "instance" 
In  the  other. 

Chai^  S,  refused  the  defendant,  If  not 
otherwise  bad,  was  InTotved  and  confusing. 

There  was  no  error  In  givlDg  the  state's  re- 
quested charges. 

The  Judgment  of  the  drcnlt  court  la  af> 
firmed. 

Affirmed. 

DOWDELLb  G  and  SIMFSOM  and 
SAYBE,  JJ^  concur. 


CARLISLE  T.  ALABAMA  ORBAT  SOTTFH- 

EaiN  R.  CO. 
(Snpreme  Court  of  Alabama.    April  14,  1910.) 

1.  Rajlboads  (S  396*)~Death  or  Pkdestbian 
—  NEouoKifCB— Wiujrui.NEss— BinnxN  or 
PBoor. 

Code  1907.  |  6476,  ifforldea  that  when  any 
person  U  killed  or  injared  by  a  railroad  locomo- 
tive  or  cars  the  burden  of  proof  In  any  suit 
brought  therefor  Is  on  the  rautoad  oompany  to 
show  a  oomplianoe  (with  three  preceding  eec- 
tions,  relating  to  the  open^on  of  trdns).  and 
that  there  was  no  negUgeace  on  the  part  of  the 
railroad  company  or  its  agents.  Held  that, 
where  plaintfETs  decedent  was  killed  at  ni^t  by 
one  of  defendant's  trains,  and  salt  was  broagbt 
in  which  both  n^ligence  and  wlUful  injntr  were 
charged,  the  bniden  was  on  the  railroad  com- 
pany to  meet  by  spedfic  proof  the  spedfie  n^li- 
gence  averred,  but  was  on  j^ntiff  to  establish  a 
cause  of  actira  for  willful  injury. 

[EkI.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  11  1341-1343;  Dec  Dig.  |  396.*1 

2L  RAII.BOADS  (I  390*)— Deaib  or  Pbdbstbi- 

AH— Last  Glxak  Ghaitck. 

Where,  in  an  action  for  the  death  of  a  pe- 
destrian on  a  railroad  track,  defendant's  train- 
men denied  all  knowledge  of  the  presence  of  de- 
ceased on  the  track,  plaintiEF  could  not  recover 
OQ  the  theory  that  the  engineer  became  aware 
of  i^aintUFs  presence  on  the  track  under  cir* 
eonutances  reasonably  indicating  peril,  and  that 
by  reasonable  care  thereafter  be  could  have 
prevented  the  accident. 

HEd.  Note^For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1324,  Dec.  Dig.  |  S9a*] 

&  Baiuwads  (I  896*)— IteAlH  or  Pkdestbz- 

AIT— ETIDINCI. 

Where  decedent  was  killed  at  night  by  a 
railroad  train,  and  there  was  no  proof  that  any 
one  saw  the  accident,  the  fact  that  he  was  kill- 
ed on  die  track  was  insufficient  to  afFord  an  in- 
ference that  he  was  ever  on  the  track  in  ad- 
vance of  the  engine,  nor  was  the  fact  that  the 
track  was  straijpit,  and  that  the  engineer  kept 
a  loofeont  aheaa  as  Iter  as  was  amuatent  with 
his  otlier  duties  in  the  operatioa  of  the  train, 
sufficient  to  afford  an  inference  that  either  the 
engineer  or  fireman  saw  deceased  on  the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  lMl-1348,  18fi6;  D«&  Dig.  { 
390.*] 

4.  Baiuoadb  (f  896*)— iHjmits  ID  Fedks- 
mAiv— WiixnTi.nEss— BnoENCE. 

In  an  action  against  a  railroad  companv 
for  the  death  of  a  pedeetrian  on  the  track,  evi- 


dence \eld  iuBuffieient  to  justify  an  inference  of 
willful  injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1841-1348;  Dec.  Dig.  |  896.*] 
G.  Appeal  and  Buob  d  704*)  —  Retzew — 

BXCOBD, 

Alleged  error  in  overruling  plaintiff's  mo- 
tion for  judgment  because  certain  interrogato- 
ries propounded  to  defendant  were  not  suffident- 
ly  full  could  not  be  reviewed  where  the  interrog- 
atories were  not  in  the  record. 

[Ed.  Note. — For  other  cases,  see  AK>eaI  and 
Error,  Cent.  Dig.  IS  2939-2941;  Dec.  Dig.  S 
704.*j 

Appeal  from  City  Court  of  Bessemer;  Wil- 
liam Jackson,  Judge. 

Action  by  Elma  Carlisle  as  administrator, 
etc.,  against  the  Alabama  Great  Southern 
Railroad  Company  for  the  death  of  her  Intes- 
tate Judgment  for  defendant*  and  plaintiff 
appeals.  Affirmed. 

Tbe  case  made  by  the  pleadings  and  evi- 
dence is  sufficiently  stated  in  the  opinion  of 
the  court  The  evidence  to  which  objection 
was  sustained,  which  Is  referred  to  in  the 
opinion,  is  as  follows :  Plaintifr  aaka  Its  wit- 
ness George  Going  if  there  was  an  arc  light 
between  Alabama  avenue  and  Arlington  ave- 
nue; also  Its  witness  Upscomb  whether  or 
not  Lowe  had  been  running  an  engine  on 
that  road  for  three  years  throtigh  Bessemer; 
also  of  witness  Wood,  "What  distance  could 
an  engine,  with  23  cars  well  equipped  wltb 
air  emergency  brakes,  be  stopped,  running  at 
not  exceeding  eight  miles  E)er  hour,  and  not 
less  than  six,  being  operated  over  this  ttack, 
going  north  and  upgrade?"  also,  to  the  same 
witness,  "An  engine  with  20  cars  behind  it, 
going  south  over  this  track  as  mentioned,  be- 
tween Nineteenth  and  Fourteenth  streets,  with 
all  modem  appliances,  and  In  good  order, 
with  an  air  emergency  brake  throughout  the 
train,  running  at  not  over  eight  miles  per 
hour,  and  not  lees  than  six  miles  per  hour, 
could  be  stopped  In  what  distance,  with  such 
train  and  appliances?"  also  to  the  witness 
Van  Heam,  "If  the  train  he  bad  testified  to  as 
being  on  the  Nineteenth  street  crossing,  was 
an  Alabama  Great  Southern  train?" 

Plnkney  Scot^  for  appelant   A.  G.  ft  K. 

D.  Smith,  for  appellee. 

SATRE,  J.  The  point  on  defendant's  track 
where  the  body  of  plaintlfrs  intestate  was 
found  after  death,  and  the  point  where  he 
had  been  crushed  and  whence  his  body  had 
been  dragged  a  short  distance  by  the  train, 
were  within  the  corporate  limits  of  the  dty 
of  Bessemer,  but  were  not  In  any  road  or 
street  nor  at  any  road  or  street  crossing. 
The  track  was  straight  for  some  distance  in 
either  direction.  This  track  and  others  were 
upon  the  defendant's  right  of  way  which  lay 
Immediately  between  two  avenues;  the  two 
avenues  and  the  Intervening  right  of  way 
covering  an  open  space,  we  Judge,  from  200  to 
2S0  feet  in  wldtb.  The  deceased  came  to  bis 
death  between  9  and  11  o'dodc,  p.  m.,  and 
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was  doubtless  killed  by  one  or  tbe  other  of 
two  trains  operated  by  the  defendant  t>etween 
those  hours— it  being  perhaps  unnecessary  to 
sta^  minor  differences  lu  the  evidence  in  re- 
spect to  their  operation,  for,  In  every  sub- 
stantial particular,  the  facta  in  respect  there- 
to are  tiie  same.  One  train,  moving  to  the 
south,  consisted  of  an  engine  and  20  freight 
cars.  The  other,  moving  about  an  hour  later 
to  the  north  over  the  same  track,  carried  23 
ears.  Both  trains  stopped  over  or  In  close 
proximity  to  the  place  where  the  body  of  de- 
ceased was  found  and  where  It  bad  been 
crushed  on  the  track.  Deceased,  when  last 
seen,  about  9  o'clock,  was  probably  much  in- 
toxicated, though  some  of  the  evidence  tends 
to  show  that  he  was  "drinking"  only.  He 
then  seemed  to  be  waiting  to  catch  a  street 
car  which  would  pass  along  on  a  trach  on 
Carolina  avenue  parallel  with,  and  Just  to  the 
east  of,  defendant's  right  of  way.  The  car 
would  carry  him  home  to  Jonesboro  which 
lay  to  the  south.  No  one  saw  the  catastrophe. 
Interrogatories  were  proiHSunded  to  the  de- 
fendant under  the  statute  for  the  examina- 
tion of  adverse  parties,  and  answered  on  the 
oath  of  the  trainmen  who  operated  the  two 
trains.  The  deposItlonB  of  these  witneraes 
were  introduced  by  the  plahitiff.  The  train- 
men denied  any  knowledge  whatever  of  the 
circumstances  under  which  deceased  came  to 
his  death.  They  deposed  that  the  engines 
and  trains  were  properly  equlpiwd  In  every 
respect;  that  headlights  were  burning;  that 
the  bells  were  rung  at  short  Intervals;  that 
they  kept  a  lookont  ahead  as  far  as  they 
could  consistently  with  their  other  duties  in 
the  operation  of  the  trains,  but  saw  nothing 
on  the  track;  and  that  the  traius  moved  at 
a  rate  of  speed  not  in  excess  of  six  miles  an 
hour.  No  attack  was  made  upon  their  cred- 
Ibillly,  nor  was  there  evidence  of  any  fact 
which  would  tend  to  discredit  their  testi- 
mony, unless  some  tendency  of  that  sort  Is 
to  be  found  in  the  surroundings  and  their 
own  statements.  The  court  below  gave  the 
general  affirmative  charge  for  the  defendant, 
with  hypothesis.  The  complaint  of  leading 
importance  here  Is  that  this  action  of  the 
court  was  error.  Section  5476  of  the  Code  is 
made  the  basis  of  the  contention.  So  much 
of  that  section  as  needs  to  be  repeated  Is  as 
follows  1  "When  any  person  *  *  *  is  kill- 
ed or  injured  •  *  *  by  the  locomotive  or 
cars  of  a  railroad,  the  burden  of  proof,  In 
any  suit  brought  therefor,  Is  on  the  railroad 
(wmpany  to  show  a  compliance  (with  three 
preceding  ^sections),  and  that  there  was  no 
negligence  on  the  part  of  the  company  or  Its 
agents."  It  Is  argued  that  it  should  have 
been  left  with  the  Jury  to  say  whether  the 
defendant  had  sustained  the  bnntai  of  proot ; 
put  upon  it  by  the  statute. 

It  is  necessary  to  note  the  theory  of  plaln- 
tlCTs  case  as  stated  In  the  complaint  Counts 
1  and  2  aver  a  wanton,  willful,  or  intentional 
killing  in  general  terms.  Count  5  Impute  to 
defendant's  Bervaot  in  diarge  of  the  engine 


or  train  wanton,  willful,  or  Intentional  mis- 
conduct after  discovering  that  plaintUTs  In- 
testate was  In  a  perilous  and  dangerous  con- 
dition on  the  track  of  defendant's  railway. 
Counts  3  and  T  allege  that,  after  dlscoTerlng 
the  perilous  position  of  plaintiff's  Intestate 
on  the  track,  the  engineer  so  n^ligaitly  op- 
erated the  engine  as  to  kill  him,  thus  charg- 
ing what  is  commonly  spoken  of  as  subse- 
quent negligence.  Count  4  charges  a  negU- 
geut  failure  to  blow  the  whistle  or  ring  the 
bell  at  short  intervals  while  moving  within 
the  corporate  limits  of  the  city  of  Bess^er; 
while  6  avers  a  failure  to  observe  au  ordi- 
nance of  the  city  of  Bessemer  which  prohibits 
the  movement  of  trains  therein  at  a  greater 
rate  of  speed  than  six  miles  an  hour. 

So  far  as  this  case  is  concerned  It  will  be 
assumed  that  the  enactment  of  that  provi- 
sion of  the  statute  which  imposes  upon  rail- 
road companies  the  burden  of  acquitting 
themselves  of  any  negligence  was  a  constitu- 
tional exercise  of  legislative  power,  no  ques- 
tion having  been  made  at)out  that  It  Is  not 
assumed,  however,  that  apart  from  the  re- 
quirement of  the  observance  of  the  particular 
precautions  commanded  by  the  statute  at  des- 
ignated places,  any  greater  degree  of  care  Is 
thereby  Imposed  upon  railroads  than  are  Im- 
posed by  the  general  rule  of  due  care  In  the 
operation  of  railroads.  That  the  statute 
makes  no  change  In  this  respect  Is  recognised 
In  the  recent  case  of  L.  &  N.  B.  R,  Oo.  t. 
Holland.  61  South.  365.  It  will  not  be  as- 
sumed that  the  statute  was  Intended  to  re- 
quire railroad  companies  to  anticipate  ever>- 
concelvable  way  in  which  death  or  injury 
may  happen  to  one  by  the  operation  of  a  train 
and  to  produce  evidence  to  exclude  such  uni- 
versal presumption  of  negligence.  It  Is  not 
supiwsed,  for  Instance,  that  trains  must  be 
operated  with  reference  to  the  possibility  that 
some  one  may  undertake  to  steal  a  ride  or 
pass  between  the  cars.  We  apprehend  that 
the  railroad  discharges  the  duty  pieced  upon 
it  when  it  shows  that  It  has  complied  with 
the  particular  requirements  of  the  statute, 
and  observed  that  degree  of  care  imposed  by 
a  situation  of  which  it  had  knowledge  or 
which  it  ought  to  have  reasonably  anticipat- 
ed. Nor  can  wanton,  willful,  or  intentional 
wrong  be  Imputed  to  railroad  companies  by 
the  mere  absence  of  all  evidenca  Hie  stat- 
ute requires  only  proof  that  there  was  no  neg- 
llgence,  and  in  many  cases  this  court  has  rec- 
ognized the  vital  distinction  between  mere 
u^llgence,  on  one  hand,  and  Intentional 
wrong,  or  that  conscious  disregard  of  the 
probable  consequences  of  a  known  situation 
of  danger  which  is  the  equivalent  of  inten- 
tional wrong,  on  the  other.  So,  then,  the  bur- 
den of  proving  counts  1,  2,  and  5  rested  upon 
the  plalntitr  In  this  case.  Under  the  other 
counts  the  burden  was  on  the  defendant  of 
meeting  by  proof  the  speclSc  charges  of  neg- 
ligence stated  in  them. 

Plaintiff  having  proved  without  contradic- 
tion, hy  the  teatlmony  ottwed  In  ber  bduOf, 
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compliance  b;  the  defendant  with  the  stat- 
ute of  the  state  and  the  ordinance  of  the 
city  of  Bessemer,  the  qnestlon  is  whether  the 
defoidant  failed  to  show  the  exercise  of 
dne  care  in  any  other  respect  Under  those 
counts  charging  subsequent  negligence  the 
Jury  would  have  been  authorized  to  find  a 
verdict  for  the  plaintiff  upon  one  hypothesis 
only,  namely,  that  defendant's  engineer  be- 
came  aware  of  the  presence  of  plaintiff's  In- 
testate upon  the  track  under  drcumstances 
reasonably  indicating  peril,  and  thereafter 
failed  to  take  such  precaution  for  his  safety 
as  due  care  would  have  suggested.  For  snch, 
in  effect,  ia  the  arerm«it  The  trainmen 
having  denied  all  knowledge  of  the  presence 
of  the  deceased  on  the  track,  on  what  theory 
might  the  Jury  have  inferred  the  contrary? 
A[q;>ellant  cites  the  cases  of  Southern  Ry.  Go. 
T.  Busfa,  122  Ala.  470,  28  South.  1G8,  and 
Southern  Ry.  Co.  y.  Shelton.  136  Ala.  191,  34 
South.  104.  In  the  case  first  named  It  was 
shown  beyond  question  that  Bush,  the  per- 
son killed^  was  upon  a  trestle  in  advance  of 
the  train,  and  was  there  killed.  The  trial 
court  refused  to  charge  the  Jury  that  the  fact 
that  the  track  was  straight  for  a  long  dis- 
tance, and  the  view  of  the  track  unobstruct- 
ed, and  the  engineer  was  in  his  seat  looking 
ahead  on  the  track,  and  that  there  was  noth- 
ing to  prevent  the  engineer  from  seeing  a 
person  on  the  track,  were  not  sufficient  to 
authorize  an  inference  that  the  engineer  saw 
Bosh.  This  court  held  the  charge  to  have 
been  properly  refused.  At  more  than  one 
point  in  the  opinion  emphasis  is  laid  upon  the 
fact  that  the  engineer  was  looking  ahead 
along  the  track.  The  qourt  said  that  the 
facts  stated  In  the  charge  were  certainly  rele- 
vant and  admissible  for  the  purpose  of  prov- 
ing that  the  engineer  did  see  Bush,  and  were 
properly  submitted  to  the  Jury  on  that  is- 
sue. The  court  added:  "While  no  presump- 
tion arises  from  these  facts  that  the  engineer 
did  Bee  the  person  on  the  track,  yet  ttiis  may 
be  Inferred  from  these  facts  by  the  Jury, 
whose  province  alone  it  is  to  decide  the 
weight  to  be  given  to  facts  legally  in  evidence 
and  their  effect  on  an  issue  which  they  are 
admitted  to  prov&"  In  Southern  Ry.  Co.  v. 
Stewart,  twice  considered  here  (153  Ala.  133, 
51  South.  51),  the  person  injured  was  at  a 
place  where  no  rule  of  law  imposed  upon 
the  railroad  company  the  duty  of  keeping  a 
lookout  for  him.  The  absence  from  the  rec- 
ord of  any  evidence  showing  that  the  en- 
gineer was  looking  ahead  when  or  immediate- 
ly before  the  engine  ran  over  the  deceasied 
was  considered  a  sufficient  reason  for  taking 
away  from  the  Jury  those  aspects  of  the  case 
in  which  it  was  sought  to  impute  n^llgence 
or  wantonness  to  the  engineer  subsequent  to 
the  discovery  of  tiie  deceased  upon  the  track. 
The  ruling  was  that  the  evid^ce  had  failed 
to  Bliow  prima  fade  tliat  the  engineer  bad 
seen  the  deceased,  there  beisig  at  that  place 
no  daty  to  ke^  a  lookout  for  bim.  The  Sfad- 
ton  Guw  la  in  nany  reqpecti  similar  to  the 


case  to  be  decided.  There,  the  mgln&et  and 
fireman  testified  that  they  had  k^t  a  lo6k- 
ont  forward,  but  had  not  obeerved  Shelton  on 
the  track.  There  was,  however,  also  posi- 
tive testimony  that  deceased  was  on  the  de- 
fendant's trade  in  advance  of  the  engine,  and 
that  the  engine  had  run  over  him.  On  the 
case  so  presented  this  court  said:  "The  Jury 
were  not  bound  to  believe  or  disbelieve  the 
testimony  of  these  witnesses  in  its  entirety. 
They  could  believe  that  they  were  looking 
ahead  at  the  time,  and  tliat  they  could  have 
seen  a  man  on  the  track,  and  disbelieve  their 
statements  that  they  did  not  see  any  one  on 
the  track.  And  the  conclusion  on  the  evi- 
dential tendendes  under  consideration  would 
be  drawn  thus:  Shelton  was  in  a  position  of 
manifest  peril  on  the  track  in  front  of  the 
engine.  He  was  in  view  of  the  enginemen. 
They  were  looking  along  the  track  where  he 
was.  Therefore,  they  must  have  seen  him, 
and  this  tiiough  they  testify  that  they  did 
not."  It  is  to  be  observed  that  in  the  Bush 
Case  the  language  quoted  was  used  In  view  of 
the  undisputed  fact,  and  in  the  Shelton  Case 
In  view  of  the  fact  eipressly  assumed  for 
the  argument,  that  the  deceased  was  upon 
the  track  in  advance  of  the  engine  and  was 
destroyed  by  the  engine.  In  the  case  under 
consideration  the  fact  that  the  track  was 
straight  and  the  enginemen  keeping  a  look- 
out ahead,  as  far  as  consistent  with  the  dis- 
charge of  other  duties  in  the  operation  of  the 
train,  affords,  of  course,  no  inference  that 
they  saw  deceased  upon  the  track  unless  by 
some  other  evidence  it  be  shown  that  he  was 
in  fact  upon  the  track  in  advance  of  the  en- 
glue.  Certainly  the  foct  that  deceased  was 
killed  upon  the  track,  and  other  drcumstan- 
ces,  go  to  show  that  a  train  ran  over  him. 
But  if  the  testimony  of  the  trainmen  that 
they  looked  and  saw  nothing  upon  the  track 
be  taken  out  of  the  case — and  this  testimony 
makes  only  for  defendant's  view— it  is  left 
without  factors  of  reasonable  decision  wheth- 
er plaintiff's  intestate  was  on  the  track  In  ad- 
vance of  the  engine  and  so  was  run  over,  or 
whether  he  fell  under  the  train  in  some  other 
way,  as  may  well  have  been  the  case.  We 
conclude,  therefore,  that  the  plaintiff,  in  the 
evidence  offered  by  her,  discharged  prima 
facie  the  burden  of  proof  put  upon  the  de- 
fendant by  the  statute,  and  that  a  conduslon 
that  her  intestate  was  killed  by  the  negli- 
gence of  the  engineer  subsequent  to  the  dis- 
covery of  his  presence  upon  the  track,  or  oth- 
erwise negligently,  has  nothing  hut  surmise 
upon  which  to  rest. 

As  for  the  general  charge  of  wanton,  will- 
ful, or  intentional  injury  contained  In  counts 
1  and  2,  we  think  that  neither  any  argument 
made  nor  any  difficulty  inherent  In  the  evi- 
dence renders  It  necessary  that  the  evidential 
facts  should  be  stated.  In  our  Judgm^t 
there  was  no  evidence  which  would  have  sup- 
ported a  finding  of  either  wantonness  or  Inten* 
tlonal  wrong.  The  evidence  was  wholly  Inade- 
quate to  show  that  fteqnent  use  of  the  track 
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at  that  honr  of  iba  night  whtcb  would  war> : 
rant  a  finding  that  then  existed  In  fact  oon- 
dltlmiB  irtilch  rendered  It  more  tbuk  ordl- 
naxHj  dangerone  to  operate  trains  at  tibat 
point  And  without  regard  to  this  deflclaicy 
In  the  evidence,  the^  le  nothing  to  show  an 
operation  of  the  trains  on  the  occasion  In 
question  in  a  reddess  or  wanton  manner. 
The  trahis  moved  at  a  rate  at  six  miles  an 
hour  upon  the  defendant's  property,  with 
hettdllghta  burning  and  btUla  ringing.  It  can- 
not be  said,  nor  could  the  Jury  infer,  that 
such  an  operation  of  trains  would  iH"obably 
result  in  Injury.  Southern  By.  Go.  ▼.  Shel* 
ton,  supra. 

Of  appellant's  motion  for  a  Judgment  In  de- 
fault of  full  answer  to  the  Interrogatories 
iwopounded  by  hw  to  the  defteidant,  and  the 
asslgnmait  of  error  based  upon  Uie  action  of 
the  trial  court  In  or^rullng  It,  it  is  needful 
to  say  only  that  the  Interrogatories  nowhere 
appear  in  the  record,  and  we  cannot,  of 
eonrse,  determine  that  the  answers  failed  to 
make  full  disclosure  of  eraTthing  required. 

Having  readied  the  condnslon  Indicated 
as  to  the  prima  facia  snffidency  of  the  evi- 
dence to  acquit  the  defendant  of  negUgoice, 
and  the  Inherent  defect  in  the  evidence  offer- 
ed to  rebut  the  case  so  made,  it  is  requUte 
to  Inquire,  further,  only  whether  plaintiff 
was  improperly  denied  an  opportunity  to 
prove  facts  vhlct  might  have  added  wei^t 
to  her  case.  It  Is  oitlrely  dear  that  none  of 
Qm  facts,  which  the  court  refused  to  let 
^alntlft  prove,  could  have  supplied  the  de- 
fects in  plaintiff's  case  which  have  been 
pohited  out  If  it  should  be  assumed  that  the 
rulings  complained  of  were  erroneous,  the 
errors  were  errors  without  Injury. 

We  are  of  the  opinion  that  the  court  below 
reached  a  correct  conclusion,  and  that  its 
Judgmait  oug^t  to  be  aCarmed. 

Affirmed. 

DOWDELL.  C.  J.,  and  SIMPSON  and  AN- 
DERSON, JJ.,  concur. 


STATE  LIFE  INS.  CO.  OF  INDIANAPOLIS 

V.  WESTCOTT  et  al. 
(Supreme  Court  of  Alabama.   April  20,  1910.) 

1.  CoHsnrunoirAi,  La.w  (f  2nft*)-^In8UBANCE 
—What  Law  GovEBwa— Statu laa  -Oowsti- 

TUTioKALrrr. 

Code  1907,  I  4583,  providing  that  all  Insnr- 
ance  contracts,  the  application  for  whlcli  ii  tak- 
en in  Alabama,  shall  be  deemed  to  have  been 
made  within  the  state,  and  shall  be  subject  to 
the  lews  thereof,  and  section  4S72,  providing 
that  DO  written  or  oral  misrepresentation  or 
warrantT,  made  in  the  negotiation  of  an  insnr- 
anoe  policy,  or  In  the  application  or  proof  of 
losB,  uial]  defeat  or  void  the  policy,  unless  the 
mlsrepresentatioD  increases  the  risk  of  loss,  are 
not  invRlid  or  violative  of  Const.  VS.  S.  art.  14, 

fl,  prohibiting  the  passage  of  any  law  ebridg- 
ag  tne  privileges  or  immnnitles  of  citizens,  etc., 
but  are  valid,  and  superseded  a  provision  of  a 
policy  In  an  Indiana  company,  written  on  an 
apidtcatlMi  ezeented  In  A&bama,  reciting  that 


the  parties  stipulated  Oat  the  policy  dionld  be 
an  Indiana  contract,  and  should  be  determined 
in  accordance  with  its  laws. 

[Ed.  Note. — For  other  eases,  see  Constitution- 
al Law.  Cent.  Dig.  S  634 ;  Dec  Dig.  f  206.*! 

2.  Appeal  aih>  Bbbob  (|  1040*)  —  HAMfuaft 

EKao»~Rui.iHO  on  DBHUUCt. 

Any  error  In  sustaining  a  demurrer  to  a 
plea  la  harmless,  where  the  same  matters  were 
alleged  in  other  pleas,  which  were  allowed  to 
stand,  so  the  defendant  had  the  benefit  of  evi- 
dence on  all  the  matters  alleged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^^^^Oent  Dig.  U  4080-4106;  Dec.  Dig.  { 

Appeal  from  dty  Oonrt  of  IfimtKinnery; 
WiUlam  H.  Thomas,  Judge; 

Action  l7  Samuel  H.  Westcott  and  others, 
as  executors,  etc,  of  William  D.  Westcott, 
deceased,  against  the  State  lAte  Insarnnce 
Cwnpany  of  bidlanapolls.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Affirmed. 

B.  L.  Harmon  and  Charles  F.  Coffin,  for  ap- 
pellant John  T.  Smith,  for  appellees. 

SIMPSON,  J.  This  suit  is  by  the  appelleea 
against  the  appellant  on  a  policy  of  inanrance 
on  the  life  of  William  D.  Westcott,  deceased. 
The  defense  set  up  is  that  the  defendant  is 
not  liable,  because  of  certain  false  statements, 
or  misrepresfflitatlons,  made  by  the  deceased. 
In  answering  certain  questions  In  the  applica- 
tion for  the  policy;  the  main  point  of  con- 
tention being  as  to  the  constitutionality  and 
effect  of  certain  statutes  of  Alabama. 

The  application  and  medical  examination 
were  made  through  a  "BoUcItlng  agent"  In 
Montgomery,  Ala.,  and  sent  to  the  defendant 
at  Its  office  In  Indianapolis,  Ind.  It  Is  stat- 
ed in  the  application  that  applicant  agrees 
"that  any  contract  based  upon  this  applica- 
tion shall,  at  all  times  and  places,  be  held  to 
have  been  made  at  Indianapolis,  Ind.,  and 
shall  In  all  re^>ecta  be  determined  in  accord- 
ance with  the  laws  of  said  state."  In  said 
application  are  also  the  following  words:  "It 
Is  hereby  agreed  that  all  the  forgoing  state- 
ments, and  also  those  I  make  to  the  com- 
pany's medical  examiner,  which  are  hereby 
made  a  part  of  this  application,  are  spedflcal- 
ly  Intended  by  me  to  be  warranties,  and  are 
offered  to  the  company  as  a  consideration 
for  the  policy  applied  for,  which  policy  I 
agree  to  accept,"  etc. 

Section  4683  of  the  Code  of  1907  provides 
that  "all  contracts  of  Insurance,  the  applica- 
tion for  which  Is  tak&a  within  the  state,  shall 
be  deemed  to  have  been  made  within  this 
state,  and  subject  to  the  laws  thereof."  Sec- 
tion 4672  provides  that  "no  written  or  oral 
misrepresentation,  or  warranty  therein  made. 
In  the  negotiation  of  a  contract  or  policy  of 
Insurance  or  in  the  application  therefor,  or 
proof  of  loes  thereunder,  shall  defeat  or 
void  the  policy,  or  prevent  Its  attaching,  un- 
less such  misrepresentation  is  made  with  ac- 
tual Intent  to  deceive,  or  unless  the  matter 
mlsr^reaented  Incrense  the  rtsk  of  loss." 


•For  other  cases  see  same  topic  and  aectlon  NUHBBK  la  Dee.  A  An.  Digs.  1M7  to  dats,  A  Bsportar  latazea 
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The  liMfliteDee  itf  the  aiv^Usnt  Is  that,  not- 
wlthrtanrttng  ■ecttoo  4688,  the  partial  are  BtUI 
at  Ubert7  to  contract  that  the  poUcy  ihaU  be 
governed  by  the  lawa  of  another  ftata;  and, 
•ecraid,  that  section  4SI2  Is  vtolattre  of  see- 
tkm  It  art  14^  of  the  Oonatltntlai  of  the 
United  StateSk  whldi  i^hiUta  the  pasuge  of 
"any  law  wMdk  shall  abridge  the  prirllegee 
or  ImmnnlHw  of  dtlsens,*'  eta  ne  author* 
Itles  dted  by  anwlUnt  arc  to  the  point  that 
as  a  geoeiti  pn^wsltion,  dttsens  may  make 
contracts,  prorkUng  that  they  shall  be  for- 
emed  by  the  laws  of  another  state;  but  a 
reading  of  the  entire  chapter  containing  the 
sections  dted  shows  that  ttie  Intootlon  of  the 
Leglslatnre  was  that  all  oontracto  made  on 
aK»llcatIons  rigned  In  the  stats  Should  be  gov* 
ened  by  Us  prorlslons,  and  that  tibe  statute 
should  orerrlde  any  prorlaloQ  in  the  contract 
contrary  ttwreto. 

In  a  case  In  which  a  statnte  required  the 
Insurer,  by  Its  agent  to  famine  the  prop- 
erty and  llz  its  value  befdre  issuing  a  Are 
policy,  and  made  it  liable  for  the  entire 
amount  of  the  policy,  while  the  policy  pro- 
vided for  the  usual  way  of  fixing  the  actual 
casta  value  of  the  property  at  the  time  of  the 
fire,  etc;,  and  for  arbltratltm,  the  court  hdd 
that  the  provisions  of  the  contract  contrary 
to  the  statnte  wm  Invalid,  and.  citing  a  num- 
ber ot  cases,  and  among  them  a  strong  optn- 
lon  1^  Judge  Brewer,  late  of  the  Supreme 
Court  of  the  United  States,  held  to  the  doc* 
trine  that  these  statutes  are  made  for  the 
express  purpose  of  prevoitlng  the  operation 
of  provlslODS  In  the  contract  of  insurance, 
whldi  are  often  printed  In  small  type,  and 
fliat  to  give  them  such  an  lnter^retetl«i  as 
to  allow  the  parUea  to  waive  their  provisions 
In  the  contract  of  Insurance  would  destroy 
the  v^  object  and  purpose  of  the  statute; 
The  statute  "molds  the  obligati<m  of  the  con- 
tract Into  conformtty  frith  Ite  provlBlons." 
Queen  Ins.  Go.  v.  I«slie,  47  Ohio  St  40»,  24 
H.  B.  1072,  »  L.  B.  A.  45. 

Where  the  statute  of  Missouri  provided  a 
rule  of  commutetlon  dlflmnt  flmm  that  ex- 
prcewod  in  the  contract  the  Supreme  Court 
of  the  United  Eftatea  said :  **Tbe  manifest  ob- 
ject at  this  statute,  as  of  many  statotes  regu- 
lating the  (ono  of  policies  ot  Insurance, 
*  *  *  is  to  premit  Insurance  companies 
from  tnssrttng  in  their  polldes  conditions  of 
ftnfeltnre  or  restriction,  except  so  far  as  the 
statute  permits.  The  statute  Is  not  directory 
only,  or  snfedect  to  be  set  aside  by  the  com- 
pany, with  the  oonsoit  oC  the  assured:  but 
It. Is  mandatory,  and  controls  Oie  nature  and 
tCTms  of  the  contract  Into  whldi  the  company 
may  tndnee  the  assured  to  Mtor."  Equitable 
TAte  Bodety  v.  Clements.  140  U.  8.  226,  23S, 
11  Sup.  Ct  822,  82Bk  85  Ll  Bd.  497. 

Judge  Taft  In  construing  a  similar  statnte 
ot  Fomsylvania.  said:  *^ls  Is  one  of  a  class 
of  statutes  passed  In  many  states  to  r^eve 
against  the  harddilps  arising  from  the  strict 


raforcement  of  the  common  lav  of  wamm- 
tles.  In  Insurance  policies,  concerning  matters 
ha^ng  no  real  or  {voxlmate  relation  to  the 
risk  assumed  by  the  insurer.  By  the  aid  of 
such  warrantlflB  and  the  Innocent  mistaken  of 
the  insured,  it  often  happened  tiiat  the  insur- 
er was  able  to  escape  llabtlltr  on  a  ground 
having  no  real  merit,  and  of  the  purest  tech- 
nicality. That  sndi  statutes  are  ronedlal  in 
thdr  nature^  and  are  qolte  within  the  police 
power  of  the  Legislature,  Is  no  longer  a  de- 
batable question,"  Femi.  Mut  L.  Ins.  Co.  v. 
Mechanics'  S.  B.  ft  Tr.  Co.,  72  Fed.  418,  10 
G.  a  A.  286,  88  Ii.  B.  A.  88. 

The  case  of  Kdly  v.  Ufe  Ins.  Clearing  Co., 
118  Ala.  458, 21  South.  861,  was  decided  short- 
ly b^re  the  gaieral  statotes  readjusting  the 
Insurance  laws  of  the  state,  in  wblcfa  these 
sections  occur,  and  they  were  doubtlese  adopt- 
ed to  meet  that  casa  We  hold  that  the  sec- 
tl<m  in  qnesUon  Is  not  violative  of  the  Con- 
stitution of  the  United  States,  and  tiwt  the 
provisions  of  the  contract  are  governed  by 
the  terma  of  the  statotsw 

In  addition  to  what  has  been  said,  the  pol- 
icy itself  provides  that  "all  statunrata  made 
by  the  insured  shall,  in  the  absence  of  flrand, 
tw  deemed  reinwsentatimis,  and  not  warran- 
ties, and  no  such  statement  shall  avoid  this 
policy,  unless  It  Is  contained  In  the  applica- 
tion therefor."  This  clause  Is  somewhat  am- 
biguous in  Us  meanluj^  and  we  have  thought 
it  best  to  dispose  of  tiie  qoesdon  on  tiie  law, 
as  above  announced. 

What  has  be»  said  disposes  of  the  ques- 
tions raised  on  the  pleadings.  The  matters 
alleged  In  the  pleas  to  which  demurrers  wore 
sustained  were  reasserted  in  pleas  subsequent- 
ly filed,  and  which  were  allowed  to  stand,  so 
that  If  there  was  any  error  as  to  either  of 
them,  It  was  oror  without  injury.  Ttio  de> 
fendant  had  the  ben^t  of  evidence  tm  all  of 
the  matters  alleged,  and  the  court  sitting  as 
a  Jury,  passed  upon  the  facts. 

We  find  no  error  In  the  record,  and  the 
Judgment  ot  the  court  Is  affirmed. 

Afflnned. 

UOWPELL,  a  J.,  and  McGLELLAN  aod 
filAYFIBLD,  JJ.,  concur. 


HABRELL  v.  STATB. 
(Supreme  Court  of  Alabama.   April  21,  lOlOi) 

1,  HoHiciDB  (I  164*)— MnaoiB— Intoxioaixd 
Condition  or  Dboxasbd— BviDfeNOS  or— 
ADifisaiBiLrrr. 

Id  a  prosecution  for  murder,  where  there 
was  as  yet  no  evidence  of  self-defense,  the  the- 
ory developed  being  the  accidental  discharge  of 
a  pistol  in  a  scuffle  for  its  possession,  a  question 
whether  about  half  an  hour  before  the  shooting 
deceased  showed  any  evidence  of  imbibing  m 
apiritaous  llqoom,  was  properly  rejected,  unce 
in  the  then  state  of  the  evidence  whether  or 
not  deceased  n-aa  intoxicated  was  immaterial. 

[Ed.  Note.— For  other  casa,  see  Homicide, 
Dec.  Ditr.  I  164.*) 
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2.  WrrnBssBs  Q  277*)— Ososs-EiZAiaHATioR. 

lo  a  ptOMCotion  {or  murder,  where  the  evi- 
dence tended  to  show  accused's  flight  aoon  aft* 
er  the  tragedy,  it  was  not  error  to  allow  ques- 
tions asked  accused  on  cross-exaioinatioD,  which 
sought  explanation  of  the  coarse  of  his  flight, 
and  the  circumstances  attending  it  down  to  bis 
arrest  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  926,  979-964;  Dec.  Dl|.  |  277.^ 

8.  CBivrNAL  Law  ^  759*)— TBiAz^lHsratJC- 

TIONB. 

In  a  prosecution  for  murder,  a  requested 
charge  that  if  there  are  two  constructions  which 
may  be  pot  upon  any  point  in  the  evidence,  one 
favorable  to  defendant  and  the  other  unfavora- 
ble, most  follow  the  construction  favorable 
to  bim,  was  properly  r^sed,  as  It  Invaded  the 
province  of  tne  juiy. 

[Ed.  Note.— For  other  cases,  see  Crlmiaai 
Law,  Gent  Dig.  H  1737, 17S8, 1780-1796;  Dee. 
Dig.  I  76».«] 

4.  HOHICIDX  (i  286*)— ^VBDEB— TBIAX.  —  IN- 
BTEUCnOITB. 

In  a  prosecution  for  murder,  a  requested 
diarge  that  if  the  jury  believed  that  defendant 
entertained  feelings  of  affection  for  deceased, 
and  these  feelings  still  existed  up  to  and  after 
the  crime,  they  should  then  have  a  reasonaUe 
doQbt  as  to  the  existence  of  malice,  etc.,  was 
properly  refused,  since  it  predicated  an  acquittal 
upon  feelings  of  affection  entertained,  at  the 
time  of  the  shooting,  by  defendant  for  deceased, 
and  murder  in  the  extreme  degree  may  be  com- 
mitted notwithstanding  such  affection,  which 
may,  npon  occasion,  inspire  tlie  mnrderons  act 
as  an  expression  of  jealousy. 

[Ed.  Note. — For  other  cases,  see  Romldd^ 
Cent.  Dig.  H  68&-690;  Dee.  Dig.  |  286.*] 

Appeal  from  Circuit  Court,  Dallas  County  -, 
B.  M.  Miller,  Judge. 

Freeman  Harreil  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.  Affirmed. 

The  facts  are  sufficiently  stated  In  tbe 
opinion  of  the  court  The  following  charges 
were  refused  to  the  defendant:  "(1)  The 
court  charges  you,  gentlemen  of  the  Jury, 
that  If  there  are  two  constructions  which 
may  be  placed  upon  any  point  In  the  evi- 
dence, one  farorable  to  the  defendant  and 
the  other  unfavorable,  you  must  follow  the 
constmction  favorable  to  htm.  (2)  Tbe  court 
charges  you,  g^itlemen  of  the  jury,  that  If 
you  believe  from  the  evidence  In  this  case 
that  tbe  defendant,  Fre«nan  Harreil,  enter- 
tained feelings  of  affection  for  Nancy  Too- 
dles,  and  that  these  feelings  still  existed  up 
to  and  after  the  crime  of  tbe  shooting,  you 
should  then  have  a  reasonable  doubt  as  to 
the  existence  of  malice;  and  If  such  reason- 
able doubt  «Iats,  yon  cannot  And  the  defend- 
ant guilty  of  murder.*' 

Samuel  F.  Hobbs,  for  appellant  Alexan- 
der M.  Oarber.  Atty.  Oen.,  for  tbe  State. 


McCLBLLAN,  J.  The  defendant  is  con- 
demned to  die  for  the  murder  of  a  woman, 
Nancy  Toodles.  The  evidence  discloses  the 
prosecution's  theory  to  have  been  that  de- 
fendant, Inspired  ti^  Jealousy,  wbot  deceased 


without  semblance  of  leial  excuse  or  jnstlfl- 
catlon.  The  deOaiee  wis  that  In  a  ecnffle 
or  tnasle  ow  a  revolrer  the  weapon  was 
dlsdiaiged,  jesulting  in  the  woman's  death. 
During  the  examination  In  tbiet  of  Hatdiw, 
a  witness  offered  1^  the  defendant,  this 
question  was  propotmded:  "Deacrlbe  ha 
condition  at  that  tlm&  Did  she  show  any 
evidence  of  having  imbibed  of  any  spirituous 
UqAorsr'  Tbe  state  obJectiiiK  to  the  ques- 
tion, the  court  eildted  from  witness  that  tka 
occast(m  to  which  the  qnestlon  rdated  was 
abottt  half  an  hour  before  the  woman  was 
shot  The  court  snstalned  ttie  objection. 
The  status  of  fact  and  drcnmstance  btfore 
the  Jury  at  the  Ume  the  quoted  qneetkm  ires 
propounded  was  only  that  we  have  indicated 
as  proeecutioD's  theory.  There  was  no  evi- 
dence of  adf-d^Mse  In  tiie  case  at  tliat  time, 
If  Indeed,  there  was  at  later  atagee.  The 
court  was  not  required  to  anticipate  that 
there  would  be  such  evidence  or  sudi  de- 
fenaa  In  the  then  state  of  the  evidence.  In- 
toxication vel  non  of  the  deceased  was  -niiol- 
ly  Immaterial,  and  tbe  court  properly  reject- 
ed the  question.  Ashew  v.  State,  94  Ala.  4, 
8,  10  South.  657.  88  Am.  St  Rep.  83;  Gre- 
gory V.  State,  140  Ala.  16,  27,  37  South.  209; 
Nichols  V.  Winfrey,  90  Ma  408,  408,  2  &  W. 
305.  Tbe  leglthnate  office  at  sudi  testimony 
is  to  reflect  light  upon  the  "dtfenalve"  act 
of  the  accused.  If  his  act  be  not  legally 
defensive,  but  aggressive,  it  la  obvious  that 
the  condition  of  the  assailed,  as  regards  tn- 
taxieatlon,  Is  without  the  issue  of  guilt  vel 
non;  ft>r  tbe  killing  of  one  stec3»ed  in  in- 
toxicants caimot  be  Justified  at  palliated  on 
account  thereof. 

The  exceptions  taken  to  the  allowance  of 
questions  propounded  to  defoodant  on  the 
cross-ttcamlnation  of  blm  are  without  merit. 
The  evidence  tended  to  show  his  flight  socm 
after  tbe  tragedy.  These  questions  on  tbe 
cross  sou^t  and  elicited  explanation  of 
the  course  of  his  flight,  and  tbe  circumstan- 
ces attending  It  eveu  down  to  tbe  occasion 
of  his  arrest  In  another  state.  There  wan 
no  error  In  allowing  the  questions  propound- 
ed. Thomas  V.  State,  100  Ala.  53,  14  South. 
621;  Franklin  v.  State,  146  Ala.  660,  89 
South.  97S. 

The  first  Instruction  refused  to  defendant 
was  faulty  in  the  particular  that  It  invaded 
the  province  of  tbe  Jury.  FonvlUe's  Case, 
91  AJa.  39,  8  South.  688;  Smith's  Cose,  88 
Ala.  23,  7  South.  lOS. 

The  other  Instruction  was  palpably  bad. 
It  predicated  an  acquittal  of  murder  upon 
fedlngs  of  affection  entertained,  at  the  time 
of  the  shooting,  by  defendant  for  deceased. 
Murder.  In  tbe  extr»ne  degree^  may  be  com- 
mitted notwithstanding  the  existence  of  soch 
affection,  and  that  it  does  ttlst  may,  tipon 
occasion,  inspire  the  murd^ns  act  as  an 
expression  of  a  Jealousy  grounded  in  an  ex- 
treme  affection. 
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We  dlBcover  no  error  In  the  record,  and 
hence  the  jndgment  must  be  afflnned. 
Affirmed. 

DOWDELL.  G  J.,  and  SIMPSON  and 
SATRB.  JJ^  concur. 

The  date  for  the  execution  of  the  sentence 
of  death  having  passed,  Thursday,  the  8th 
day  of  June,  3910,  Is  fixed  and  set  as  the 
day  and  date  on  which  the  sentence  of  the 
law  shall  be  executed. 


BXCBtiBIOR  STBAU  LAUNDBT  Ca  V. 
LOUAX. 

(Supreme  Conrt  of  Alabaioa.   April  14,  1910.) 

1.  MumozPAX.  OoBPOBATions  (I  703*)  —  t«AT- 
iNo  Teah  nr  Stbebx— Vioutioet  or  Ob- 
DiNANCK  ~-  "Without  Art  Fkbbon  in 

Where  a  laundry  wagon  driver  left  Us 
team  standing  at  the  cnib  unattended  while  he 

wcDt  into  the  second  story  of  a  building,  40  to 
-V)  yards  away  and  30  feet  from  the  sidewalk,  to 
deliver  some  artides  from  the  laundry,  the  team 
waa  left  standing  "without  any  person  !n 
Rhai^"  within  the  meaning  of  an  ordinance 
punishing  such  neglect,  end  the  occasion  was 
not  within  an  exception  when  the  vehicle  is  be- 
ing loaded  and  anloaded,  which  exceptioo  is 
not  to  be  extended  so  as  to  Include  more  than 
■DCh  temporary  abandonment  of  the  reins  as  is 
reasonably  incident  to  loading  and  unloading  by 
the  driver. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Dec.  Dig.  S  70a.*] 

2.  MDWICIPAI.  CORPOBATIOKS  (§  706*)— Leav- 
ISQ  Team  in  Street — Neqliqence— Qtrzs- 

TIOR  rOB  JUBT. 

Negligence  in  leaving  a  team  unattended  In 
the  street  was  a  question  for  the  Jury,  when 
there  was  some  evidence  that  the  driver  took 
some  precaution  in  the  way  of  seoariug  the 

horses  before  he  went  into  a  house. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  706.  •] 

3.  SJvinEKCE  (S  32*)— JiTDiciAL  Notice— Mu- 

NIOXPAI.  OBDIITAirCEa. 

Courts  of  this  state  do  not  take  Judicial 
notice  of  municipal  ordinances,  though  residents 
within  a  municipality  must  take  notice  of  its 
ordinances,  which  have  the  force  of  laws  within 
the  Ifanits  of  the  corporation,  and  so,  where  an 
ordinance  is  offered  in  evidence,  the  court  can- 
not assume  to  know  the  date  on  which  it  became 
effective  as  law,  where  not  shown. 

[Ed.  Note.— For  other  cases,  nee  Evidence, 
Cent.  Dig.  I  42 ;  Dec.  Dig.  |  32.*] 

4.  Appeal  and  Ebbob  (f  663*)— Biix  or  Ex- 
CEFTI0K8  —  StATBUENT  AS  TO   EVIDENCE  — 

Conclubitbnsss. 

The  bill  Of  exceptions  stating  that  It  con- 
tains all  the  evidence,  the  Supreme  Court  can- 
not deal  with  it  on  any  contrary  hypothesis. 

[Ed.  Note.— For  other  eases,  see  Aopeal  and 
E^r.  Cent  Dig.  H  2858-2856;  D^dDIg.  | 

sea.*] 

Gw  Municipal  Cobpobatioks  (S  700*)— Leav- 
nfo  Team  in  Stbeet— Pboximatb  Cause  of 

IlVJUBT— QUBOTION  fob  JUBT. 

The  proximate  cause  of  injury  claimed  to 
be  due  to  defendant's  driver  leaving  a  team  un- 
attended in  the  street  waa  fbr  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Muoicfpal 
Corporations,  Dee.  Dig.  |  706.*] 


•for  other 


Appeal  from  City  Conrt  of  Blrmlnffbam; 
Charles  A.  Senn,  Judge. 

Action  by  Carrie  Loraax  against  the  Excel- 
sior Steam  Laundry  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Tillman,  Bradley  &  Morrow  and  L.  0- 
Leadbeater,  for  ai^ellant  Bowman,  Harsh 
&  Beddow,  for  appellee. 

SATRB,  J.  An  ordinance  of  the  city  of 
Birmingham  reads  thus:  "Section  87S.  Leav- 
ing Horse  Unattended.— Any  person  who 
leaves  any  horse,  mule  or  team  standing  at- 
tached to  any  vehicle  In  the  streets  without 
any  person  twlng  In  charge  of  said  horse, 
mule  or  team,  except  when  b^ng  loaded  and 
unloaded,  must,  on  conrlction,  be  punished," 
etc  The  driver  in  charge  of  defendant's 
laundry  wagon  had  1^  bis  team  standing  at 
the  cnrb^  and  unattended,  while  he  went  into 
the  second  story  of  a  building,  40  to  60  yards 
away  and  90  feet  from  the  sidewalk,  to  de- 
liver some  articles  from  the  laundry.  There 
can  be  no  doubt  that  the  team  was  thus  left 
standing  without  any  person  in  charge  with- 
in Oie  meaning  of  the  ordinance.  Nor  did 
the  occasion  fall  within  the  spirit  and  rea- 
sonable interpretation  of  so  much  of  the  ordi- 
nance as  provides  an  exception  when  the 
vehicle  Is  being  loaded  and  unloaded.  The 
danger  of  leaving  teams  standing  in  streets 
without  any  me  in  charge,  and  the  provi- 
dence of  the  ordinance,  are  obvious,  and  the 
exception  Is  not  to  be  extended  so  as  to  In- 
clude more  than  such  temporary  abandon- 
ment of  the  reins  as  is  reasonably  Incident 
to  the  loading  and  unloading  vehicles  by  the 
driver.  Without  going -beyond  the  exigency 
of  the  case  presented  by  the  facts  shown  In 
the  record,  we  state  our  opinion  that  the 
driver  was  not,  within  the  meaning  of  the 
ordinance,  loading  or  unloading  the  defend- 
ant's vehicle  when  be  went  Into  the  bouse 
under  the  circumstances  testified  to  by  him. 

There  was  evidence  which  tended  to  show 
that  the  driver  had  taken  some  precaution  In 
the  way  of  securing  the  horse  before  he 
went  Into  the  house.  Whether,  apart  from 
bis  alleged  violation  of  the  ordinance,  he  was 
guilty  of  negligence  as  charged  In  the  first 
count,  was,  therefore,  a  question  for  the 
Jury;  and  it  follows  that,  In  giving  the  gen- 
eral affirmative  charge  for  tbe  plaintiff,  the 
trial  court  assumed  that  the  ordinance  al- 
leged in  the  third  count  of  the  complaint 
was  a  valid  ordinance  in  force  at  the  time 
of  the  Injury  complained  of.  The  courts  of 
this  state  do  not  take  Judicial  cognizance  of 
mnniclpal  ordinances.  Case  v.  Mobile,  30 
Ala.  638;  Fnrtiman  v.  Huntsville,  54  Ala. 
263;  North  Birmingham  Ry.  v.  Calderwood, 
80  Ala.  247,  7  South.  360,  18  Am.  St  Rep. 
106.  This,  although  the  residents  within  a 
municipality  must  take  notice  of  Its  ordl- 
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nances,  and  such  ordinances  bare  tba  force 
and  effect  of  laws  within  the  limits  of  the 
corporation.  Calderwood's  Oase,  supra-  The 
recital  of  the  blU  of  ezceptlODs  la  In  this  lan- 
ffoage:  "Plaintiff  here  offered  In  erldoice  a 
copy  of  section  875  of  the  Code  of  the  dty 
of  Birmingham,  which  was  rectived  In  evi- 
dence and  was  as  follows:  [Hare  follows  an 
ordinance  In  the  language  of  the  ciunplalntr' 
The  courts,  refusing  to  take  cognizance  of 
municipal  ordinances,  cannot  logically  aa- 
anme  to  know  the  date  upon  which  an  ordi- 
nance became  effective  as  law.  The  proof 
offered  was  unquestionably  sufficient  to  es- 
tablish the  ordinance  as  snbslstlng  at  the 
time  of  the  trial;  but  It  failed  to  show  that 
It  had  been  adopted  prior  to  the  time  at 
which  plaintiff  received  her  injury.  The  bill 
of  exceptions  distinctly  states  that  it  con- 
tains all  the  evidence,  and  we  are  without 
authority  to  deal  with  It  on  any  hypothesis 
to  the  contrary. 

Furthermore,  it  was  for  the  Jury  to  say 
whether  the  violation  of  the  ordinance  by 
the  defendant's  agent,  the  driver,  was  the 
proximate  cause  of  plalntlfps  injury.  There 
was  no  such  necessary  causal  connection  In 
fact  between  the  two  as  authorized  the  court 
to  declare,  as  matter  of  law,  that  the  al- 
leged violation  of  the  ordinance  was  the  prox- 
imate cause  of  the  plaintiff's  Injury.  That 
was  for  the  Jury. 

Reversed  and  remanded. 

DOWDELU  O.  J.,  and  McGLELLAN  and 
UAYFIBLD,  JJ.,  concur. 


HARMON  T.  STATSL 
(Baprone  Court  of  Alabama.   April  21,  1910.) 

1.  Orihinai.  Law  (|  427*)-^okspis&ot— Gib- 

CimaTANTIAI.  EVIDBNOE. 

A  conspiracy  may  be  proved  by  circa mstan- 
tial  evidence. 

[Etd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1017;  Dea  Dig.  f  427.*] 

2.  HoHtciDK  (f  281*)— QmsnowB  fob  Jubt— 

ELEUENtS  OF  OtFKNSE. 

Wtaetiier  iliere  was  a  conspiracy  between 
one  darved  with  assault  with  intent  to  murder 
and  anotner  who  committed  tbe  overt  act,  held, 
under  the  evidence,  to  be  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Dec  Dig.  I  SSL*] 

8.  Criminal  Law  (|  1169*)— Appsal— Dis- 
CRETioiT  OF  Gouir— Obdeb  of  Pbdof^Bc- 

CBPTION. 

Error  in  admitting  evidence  of  acts  of  au 
aliened  co-conspirator  of  accused  before  a  con- 
spiracy had  lieen  shown  was  not  ground  for 
reversal,  where  evidence  was  subsequently  ad- 
mitted making  the  question  of  a  conspiracy  one 
for  the  jnry. 

[Fd.  Note.— For  other  eaaea,  see  Criminal 
U^.^Cent.  Dig.  H  8137-^48;  Dec  Dig.  I 

4.  Griuikai.  Law  (S  363*)— Eviobrcb— Rks 

OXBTM. 

Tn  rd  action  for  assault  with  Intent  to 
murder,  the  overt  art  elalmed  to  hsTe  been  com- 


mitted by  accused^  oo-eonspirator,  an  answer 
to  a  anestion  whether  the  ball  trim  the  pistol 
used  nit  any  person  standing  near  was  admis- 
sible as  part  of  tbe  res  gestae. 

[Ed.  Note.— For  other  case^  ass  Otimlnal 
£aw,  Dec  Dig.  f  868.*] 

6.  Homicide  (|  1G6*>— AsaAuxr  wjth  Ifman 

TO  Kux— E)vidbiccb. 

Tbe  testimony  was  also  admissible  to  show 
that  the  pistol  was  loaded  with  a  l>aU. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  I  156.*] 

6.  WITNBSSES  (i  390*)- IMPKACHMBWT  — IK- 
C0N8I6TBNT  StaTEMESTS. 

A  witness  may  always  be  ImpMched  by 
showing  that  he  has  made  contradictory  state- 
ments as  to  material  matter,  aad  hence  in  a 
prosecution  for  assault  with  intent  to  murder, 
the  overt  act  being  diarged  to  have  been  done 
by  accused's  co-oonspirator,  where  tiie  alleged 
co-consplrator  had  testified  that  aocosed  did 
not  rive  her  the  pistol  used,  which  was  a  ma- 
terial fact,  evidence  that  she  bad,  after  the  act, 
told  the  sheriff  that  accused  gave  her  the  pistol 
was  adndssihle  to  contradict  Her,  being  properly 
limited  to  sndi  purpose,  though  ordinarily  state- 
ments of  a  co-conspirator,  after  accomplishment 
or  failure  of  the  object  of  the  con^iracy,  are 
not  admissible  against  the  other. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Dec.  Dig.  S  390.*] 

7.  Homicide  f|  lOO*V-PA«nB8  to  Offbhrb— 
Princifaui. 

Where  one  oommlts  an  aasanlt  with  Intent 
to  murder,  if  the  pisttri  used  was  jdvcn  her  tff 
another  for  tbe  purpose  of  oommtttinc  the  of- 
fense, they  were  conspirators  In  the  commkstoD 
of  it,  and  equally  guilty. 

TEd.  Note.— For  other  eases,  see  Homidde, 
Cent  Dig.  I  130;  Dec.  Dig.  |  lOO;*] 

Appeal  from  Circuit  Goor^  Bibb  County; 
6.  M.  Miller,  Judge. 

George  F.  Harmon  was  convicted  of  assault 
with  intait  to  murder,  and  he  ai^ieals.  Af- 
firmed. 

The  facts  Bitt  BoflBf^tly  stated  in  tbe 
opinion  of  the  court  The  following  cba^es 
were  given  at  ttie  Instance  vi  ttie  state:  **(1) 
I  cha^  yon,  gentlemen  of  the  jury,  that 
conspiracy  may  be  proved  1^  drciunstantial 
evidence.  0i)  I  diarge  yon,  gsnUmen  of  the 
jury,  that  If  yon  btfiere  tram  tbe  ertdenca 
beyond  all  reasonaUe  doubt  that  the  d^tod- 
ant  gave  Stella  BeA  the  plstcd  for  the  par> 
pose  <tf  shootliv  Jat^  Brown,  yon  cannot 
convict  the  defendant" 

Logan,  Van  de  Graaf  &  Logan,  for  appe- 
lant Alexander  IL  Oarber,  Atty.  Qen.,  tor 

the  State. 

SIMPSON,  X  The  appellant  was  convicted 
of  the  crime  of  assault  with  intent  to  murder 
Jack  Brown.  The  evidence  on  the  part  of  tbe 
state  showed  that  In  the  month  of  Jone^  1909, 
said  Ja<^  Brown,  who  was  deputy  sheriff, 
was  at  Blocton,  near  the  pay  office  of  the 
Tennessee  Coal,  Iron  ft  Railroad  CiHnpany; 
that  one  Stella  Beck  was  there,  attempting 
to  collect  a  pay  che<4:  due  by  said  company 
to  defendant  there  being  there  a  considerable 
crowd  of  operatives  collecting  thdr  pay 
(4iecks;  tliat  said  Stella  Beci^  being  dlsw- 
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derlj-  at  Oie  paj  window,  said  Jask.  Brown 
pndied  bw  down  tbe  BbepB ;  tiiat  at  tbMt  time 
8be  did  not  ban  <hi.  nor  on  ber  anit  aoy 
coat ;  tbat  a  few  mlnntem  befwe  tbl>  time, 
the  dedwdant  was  etmndlng  at  tbe  foot  of 
■aid  ateia  witb  a  bine  coat  tm  bis  arm ;  tbat 
In  abore  five  ndnntei  after  she  bad  been 
poshed  down  tbe  etqM  said  Stella  Beck  came 
batk  vjf  tbe  etepe  wltti  a  bine  ooat,  similar 
to  the  one  defwdant  bad.  <m  bar  arm,  and 
drew  a  pistol,  either  fnnn  under  ttie  coat 
or  from  its  pocket,  and  fired  it  at  said  JnA 
Brown ;  that  detaidant  admitted  that  It  was 
his  coat  and  bis  pistol  Which  Sttfia  bad, 
but  denied  that  he  bad  siren  them  to  ber. 
It  waa  also  shown  that  Stdla  Beck  and  de> 
fendant  lived  In  ttie  same  honse.  At  the  con- 
dndon  of  the  state's  eridence,  the  dtfendant 
mored  Oie  court  to  exclude  an  of  tbe  testi- 
mony, m  tbe  ground  tbat  the  state  bad  not 
shown  prima  fade  that  there  was  a  conspira- 
cy between  said  Stella  Beck  and  defradant 
to  ^oot  said  SwSk  Brown  with  intent  to  mur> 
der  falm.  A  conspiracy  may  be  proved  by 
cbcomstantial  evidoice ;  and.  under  tbe  erl- 
denoe  ct  tbe  state,  It  was  for  the  Jury  to  de> 
termine  whether  or  not  the  conspiracy  ex- 
isted. 

Just  after  the  Introductory  portion  of  the 
tertlmony  ot  JaA  Brown,  the  first  wltoess, 
be  was  asked,  "Did  St^  Betk  shoot  at  you 
tbat  day?"  to  which  question  tbe  defmdant 
objected,  among  other  reasons,  because  no 
prima  fade  conspiracy  had  bem  shown  be* 
tween  Stella  Beck  and  the  defendant;  but, 
on  tbe  statoncnt  of  tbe  solicitor  tbat  be 
would  cmnect  this  testimony  and  show  it 
to  be  relerant,  the  court  OTerruled  tbe  oIh 
Jectlon.  and,  after  the  question  was  answer- 
ed, tbe  defendant  mored  to  extilnde  the  an- 
•wer  tor  the  ssme  reasons.  It  Is  true  that 
ndther  tbe  statemento  nor  the  acts  of  me 
supposed  anuplrator  are  admissible  In  eri- 
dence against  the  ottiw,  nntU  the  conspiracy 
baa  been  iwoTed;  and  Ur.  Greenleaf  ctltl- 
dses  the  practice  of  admitting  them  even 
proTlatonally,  as  was  done  in  this  case^  and 
states  that  It  should  not  be  done  except  un- 
der particular  and  urgent  drcnmstanceo.  but 
that  it  is  wltbln  tbe  discretion  of  the  Judga 
1  Greenl.  on  Er.  (Ifitb  Ed.)  |  IIL  Tet.  in 
view  <a  the  sobsequent  testimony,  this  was 
not  rerwslUe  error. 

Tbe  next  error  Insisted  upon  is  tbe  over- 
rnUng  of  dafendsBfs  objection  to  the  ques- 
tion to  the  same  witness.  "Did  the  boll  hit 
any  persim  standing  near?"  and  the  refusal 
to  «clnde  tbe  answer  thereto.  The  court 
bolds  that  this  testimony  was  properly  ad- 
mitted as  part  <^  the  res  gests,  and  also  for 
tbe  purpose  ot  rtiowlng  tbat  the  i^stol  was 
loaded  with  a  ball. 

nw  witness  for  the  state.  J.  F.  Ctolson, 
stated  that,  after  Stella  had  been  arrested 
for  the  shooting,  be  took  hw  to  the  Jail  In 
Bloctoo,  about  ono-half  aalle  away,  and  tbat 
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wboi  they  got  near  tiie  Jail  be  had  a  talk 
witb  h«r.  He  was  then  asked:  "Did  Stdla 
Beck,  when  you  got  near  the  Jail,  on  tbe  day 
you  arrested  her,  tell  you  that  tbe  defoidant, 
George  Harmcm,  gave  her  that  pistol  7'  to 
which  question  the  defendant  objected. 
"Wbereiqwu  the  solicitor  stated  to  tbe  court 
that  it  was  aoMls  for  tbe  purpose  of  contra- 
dicting Sttila  Beck  tbat  the  testimony  was 
offered."  Tbe  court  overruled  tbe  objection, 
and  Qie  defuidant  excepted.  Tbe  wltoess  an- 
swered, "Yea"  The  defmdant  thai  moved  to 
ex^Dde  the  answer,  wbldi  moUon  was  orw- 
ruled,  and  tbe  court  stated  that  it  was  ad- 
mitted only  for  the  purpose  of  contradicting 
SteUa  Beck. 

It  is  true  that  tbe  statemmte  of  a  oo-cmi- 
Virator.  after  the  accomplishment,  or  failure 
of  tbe  object  of  the  oon^racy,  are  no^  ad- 
mlsMUe  against  tbe  other  (1  Greenl.  on  Et. 
[15th  Ed.]  1 110 ;  8  Greenl.  on  Ev.  [l£th  Ed.] 
I  94;  Logan  t.  United  States,  144  U.  S.  264. 
309, 12  Sup.  Ct  017, 36  L.  Ed.  428),  but  a  wit- 
ness may  always  be  impeached  by  showing 
that  he  has  made  contradictcHry  statemento 
as  to  a  material  matter.  This  witness  bad 
testified  tbat  the  defendant  did  not  give  tbe 
^tol  to  ber,  wbl<A  was  a  material  fact  In 
the  case,  and  It  waa  propw  to  show  fliat  she 
bad  contradicted  that  statoneat  by  steting 
that  he  did  give  It  to  her.  The  court  prop- 
erly limited  tbe  statement 

Tbe  first  cbarge  glvoi  at  tbe  request  of  tbe 
state  asserts  a  comet  i»opositi<m  <^  law. 
Marler  v.  States  67  Ala.  se,  66,  42  Am.  Bepi 
95 ;  MarUn  t.  State,  136  Ala.  S3.  88,  34  South. 
206.  It  was  tor  tbe  Jury  to  say  whetbw  w 
not  there  were  drcumstanees  soffldent  to 
iwove  a  conspiracy. 

There  was  no  error  in  giving  the  second 
charge  requested  by  the  stata  Tbe  evidence 
was  without  conflict  tbat  St^a  Bedc  was 
guilty  of  assault  with  intent  to  murder,  and 
If  tbe  pistol  was  f^ven  to  her  by  the  defmd- 
ant  for  the  purpose  of  committing  tbat  crime, 
they  were  conspirators  In  the  commission  of 
it  bbA  each  was  equally  guUty. 

The  Judgment  of  ttie  court  Is  affirmed. 

Affirmed. 

DOWDELX^  C.  3.,  and  McCLELLAN  and 
8ATBE,  JJ.,  concur. 


FRANOIS  et  ah  v.  WHITE: 
(Snpreme  Oonrt  of  Alabama.   April  14,  1910.) 
EXECDTIOH  a  294*)— BSDElCFnoR— Waitkb  or 

BlOBT. 

J<dndar  of  tbe  execntbn  defendant  with  the 
purchaser  at  ezecntioD  sale  In  conveyance  to  a 
tblnl  person,  with  covenants  of  wanaDty,  of  a 
part  of  tbe  propertf,  Is  not  a  waiver  of  right  to 
redeem  the  rest  of  tbe  property,  but  a  waiver 
of  the  ri^t  of  the  puR^aeer  at  encattcm  sale 
to  deal  with  the  redemption  on  the  basis  of  a  re- 
demption In  toto  only. 

FBd.  Note.— For  other  cases,  see  Exeentlm, 
Dea  Dig.  r^*t 
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Appeal  from  Chancery  Court,  Morgan 
Comity;  W.  H.  Simpson,  Chancellor. 

Snlt  by  B.  B.  Wliite,  administrator,  against 
W.  B.  Frands  and  others.  Decree  tor  plain- 
tiff. I>etiendantB  appeal.  Affirmed. 

Callahan  ft  Harris,  for  appellants.  EL  W. 
Godbey,  for  ai;^left. 

SATBB,  3.  This  IB  a  bill  filed  under  the 
statute  to  redeem  from  an  execution  sale. 
The  sufficient^  of  the  amended  bill  as  stat- 
ing a  right  to  relief  in  eiinlty  has  been  thrice 
consldwed  here,  and  sustained.  See  142  Ala. 
090^  89  South.  174;  150  Ala.  679,  43  Sooth. 
1019;  49  South.  884.  The  question  now  pre- 
salted  was  raised  by  a  i^ea  filed  on  the  last 
return  of  this  case  to  the  chancery  court. 
Hie  plea  avers  that  after  the  execution  sale 
the  defendant  In  execution,  redemptloner's  In- 
testate, Joined  with  the  purchaser  at  the  ex- 
ecution sale  In  a  oonv^ance  of  a  part  of  the 
property  to  a  third  party,  one  Brock,  with 
coraiants  of  warranty.  The  plea  was  filed 
as  an  answer  to  the  bill  as  a  whole,  and  for 
that  reason  tbe  plea  was  orermled.  Neces- 
sarily the  conveyance  was  a  waiver  and  re- 
nunciation of  the  right  to  redeem  the  part 
conveyed.  It  left  the  grantor  without  inter- 
est In  that  parcel.  Appellants*  contention  Is 
that  necessarily  also  It  operated  as  a  waiver 
and  renunciation  of  the  right  to  redeem  the 
rest,  and  this  for  the  reason  that  redemption 
cannot  be  effected  by  piecemeal. 

When  this  case  was  here  on  the  last  appeal 
it  was  said :  "Redemption  cannot  be  effected 
piecemeal.  It  must  be  of  the  entire  tract 
sold,  no  matter  how  many  the  subpurchasers 
of  parts  thereof" — citing  Roulhac  v.  Jones, 
78  Ala.  398,  and  Harden  v.  Collins,  188  Ala. 
399,  35  South.  357,  100  Am.  St.  Rep.  42.  In 
Lehman  v.  Moore,  93  Ala.  189,  9  South.  592, 
It  was  said  that  "the  statute  Itself  provides 
for  and  requires  the  redemption  of  whatever 
Interest  passed  by  the  foreclosure  sale." 
There  was  no  decision,  nor  anything  calling 
for  a  decision,  that,  when  an  execution  debtor 
conveys  his  right  of  redemption  in  a  part  of 
the  property  sold,  he  either  forfeited,  waived, 
or  renounced  thereby  his  privilege  under  the 
statute  as  to  the  remainder  of  the  estate,  or 
that  his  vendee  acquired  an  exclusive  right 
to  redeem.  Certainly  there  was  no  decision 
that,  If  the  purchaser  at  a  mortgage  or  ex- 
ecution sale  suffers  a  redemption  of  a  part 
of  the  property,  Inslstlog  upon  the  payment 
of  the  entire  debt  and  lawful  charges,  as  he 
has  an  unquestioned  right  to  do,  he  Uiereby 
becomes  entitled  to  hold  the  remainder  of 
the  estate.  The  right  to  do  that  was  denied 
In  Lehman  v.  Moore,  where  It  was  said  that 
it  would  be  an  anomaly,  which  the  law  does 
not  contemplate  and  will  not  tolerate,  to  re- 
quire the  redemptioner  to  make  the  purchas- 
er whole  in  respect  of  all  he  has  expended 
In  consld«'atlon  of  the  land,  and  at  the  same 
time  leave  half  that  consideration  in  his 
banAi.  "nie  statutory  right  of  redemption, 
originally  a  privily  confm-ed  upon  the 


mortgagor  or  execution  debtor  alone,  has  by 
subseqn^t  enactments  been  made  vraidlble 
and  descendible,  and  is  conferred  upon  the 
assignee  of  the  equity  or  statutory  right  of 
redemption,  among  others.  The  r^ht  of  re- 
d«nption  Is  favored  by  the  law.  There  la  no 
reason  why  the  requirement  that  the  entire 
debt  and  the  entire  property  shall  be  redeem- 
ed should  be  more  rigid  in  the  case  of  statu- 
tory redemption  than  In  the  case  of  an  equity 
of  red«nptlon  asserted  before  foreclosore. 
One  reason  for  the  rule  that  the  mortgagee 
cannot  be  compelled  to  divide  his  debt  and 
security  by  submitting  to  redemption  of  a 
part  only  of  the  mortgaged  property  on  pay- 
ment of  a  pro  rata  share  of  the  debt  is  that 
the  unity  of  the  debt  and  security  result 
from  the  contract,  which  extends  the  Uen  of 
the  debt  as  a  whole  equally  to  each  separate 
parcel  of  the  land.  Another  is  that  the  mort- 
gagee onght  not  to  be  entangled  with  con- 
flicting claims  of  assignees  of  equities  In  dif- 
ferent parts  of  the  property.  The  complain- 
ant in  a  bill  to  redeem  must  have  the  mort- 
gagor's title,  or  some  interest  under  It  Butts 
V.  Broughton,  72  Ala.  294;  Raplw  v.  Golf 
City  Paper  Co.,  64  Ala.  330.  But  It  Is  not 
necessary  that  he  be  Interested  In  the  entire 
property.  If  he  owns  the  equity  of  redemi)- 
tfon  In  any  portion  of  them,  he  may  redeem 
the  entire  property.  Howser  v.  Cmikshank, 
122  Ala.  256,  25  South.  206,  82  Am.  St.  Rep. 
76;  Jones  v.  Matkin,  118  Ala.  341,  24  South. 
242.  The  party  so  redeeming  Is  entitled  to 
hold  the  entire  estate  until  be  shall  be  reim- 
bursed what  he  has  paid  beyond  bis  Just  pro- 
portion. He  Is  considered  as  asslgsee  of  the 
mortgage,  and  stands,  after  redemption,  in 
the  place  of  the  mortgi^^  In  relation  to  the 
other  owners  of  the  eqult}'.  Lehman  v. 
Moore,  supra;  Qlbson  Crehore,  5  Pick. 
(Mass.)  146. 

We  think  similar  principles  are  to  be  ap- 
plied in  this  case,  llie  purchaser  Is  concern- 
ed only  to  have  his  entire  debt  and  lawful 
charges,  and  to  be  relieved  of  further  entan- 
glement with  the  property,  and  all  that  the 
bill  will  do  for  him.  Such  was  his  right,  al- 
so, when  he  joined  In  the  deed  of  a  part  of 
the  property,  If  that  is  to  be  taken  as  a  par- 
tial redemption,  tt  was  for  the  purchaser 
then  to  insist  upon  an  entire  redonptlon.  But 
there  can  be  no  reason  whatever  why  re* 
demptlon  In  parens  may  not  be  had,  the  pnr- 
chaser  being  willing.  So  far  from  the  con- 
veyance to  the  third  party  being  a  waiver  of 
the  right  bo  redeem  the  rest  of  the  estate,  it 
was  nothing  more  than  a  waiv»  of  defend- 
ant Francis*  right  to  deal  with  the  redemp- 
tioner upon  the  basis  of  a  redemption  in  toto 
(mly.  We  take  it,  however,  that  the  deed  to 
Brock  was  Intended,  not  as  a  partial  redemp- 
tion, but  only  to  eliminate  the  part  conveyed 
from  the  pending  question  of  redempti(HL  Aa 
to  the  undisturbed  residue  of  the  estate,  ttie 
rij^itB  of  the  parties  thereaft^  were  Just 
what  they  had  theretoftne  been  in  respect  to 
the  ratire  estate.  We  are  of  opinion  that  the 
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dameellort  decree  wae  In  aeowa  wltb  eqol- 
taUe  prindplcB,  and  oi^bt  to  be  afllrmed. 

THywnmJL,  a  J.,  and  SIHPSON  and  AN- 
DBaSON,  JJ.,  concur. 


KRAMER  T.  OOMPTON. 
(Supreme  Court  of  Alabama.   April  21,  1910.) 

1.  Tbial  (S  91*)— Objbotioiis  to  Evioehcb— 
Time  to  Make. 

A  party  objecting  to  evideDce  must  object 
to  the  question  eliciting  the  evidence  and  ^eu 
move  to  exclude  the  answer,  and  a  motion  to 
strike  out  not  made  till  after  crose-examina- 
tion  is  too  late,  as  a  par^  cannot  speculate  on 
what  tbe  t«Btlnioa7  will  m  and  then  more  to 
exdnde  it 

[Bd.  Note.— For  other  case^  see  Trial,  Ont 
TiSg.  H  242-244;   Dec.  Dig.  1  91.*] 

2.  Appui.  and  Ebbob  (S  1067*)— Habiuless 
Bbkob— Ebboneoub  Exclusion. 

The  error,  if  any,  in  excluding  evidence  of 
a  CiCt  snbeequentlj  proved  is  not  prejudicial. 

[EUL  Note. — For  other  cases,  see  Appeal  and 
EnovCent.  Dig.  11  4194-4206;  Dee.  Dig.  | 
10B7.*3 

3.  Saxib  ({  S58*)— Acnons  fob  PBicr-Evx- 

DEKCB — ADUISSIBILrTT. 

When  platnHfl  claimed  that  defendant  was 
liable  to  Um  for  goods  sold  to  a  third  person, 
and  did  not  seek  to  intercept  any  money  due  by 
defendant  to  the  third  person,  evidence  as  to 
whom  defendant  paid  the  balance  due  from 
him  to  the  third  person  was  Inadmissible. 

[Ed.  Note.—ror  odiec  eases,  see  Sales,  Dec. 
Dig.  I  358.*j 

4.  TuAi.  (i  106*)— EviDincE— OBncnoirs— 

DlSCBEIIOli  07  Tbial  Coubt. 

Tilongb  a  party  who  falls  to  make  an  ob- 
jection to  evidence  at  the  proper  time  cannot 
sfterwaida  claim  the  right  to  have  the  evidence 
excluded,  the  court  may  In  Its  discretion  ex- 
clude illegal  evidence  at  any  time. 

[Ed.  Note.— For  other  cases,  see  TriaL  Dec 

D«.  i  ioa.*j 

6.  Apfkal  and  Esbok  (f  1098*)— Habiclebs 

EBBOR  —  EBB0NB0TJ8  EXCLUSION  OW  Bvi- 
DENCC. 

The  error,  if  any,  in  excluding  an  answer 
of  a  witness  is  without  injury  where  the  wit- 
neas  sabseqnently  without  objet^on  answered 
the  qoeation. 

[Ed.  Note.— For  other  eases,  see  Aimeal  and 
Error,  Cent  Dig,  H  4196,  420O-4206;  Dec. 
Dig.  i  105&*] 

6.  PUUnXNO    (f    438*)  — ISSUBB  — AlDEB  BT 

VsBDicr. 

Where  a  connt  In  the  complaint  subject  to 
demnrrer  for  failing  to  allege  a  fact  was  not  de- 
murred to,  but  Issue  was  taken  on  it,  and  the 
&ct  was  proved,  plaintiff  was  entitled  to  judg- 
ment on  It. 

[Ed.  Note.— For  otiier  eoaea,  see  Pleading, 
Dec  Dig.  I  433.*] 

7.  Pbikcipai.  and  Agent  d  99*)— Aotb  of 

AOBNT— LlABIUTT  OF  PbINOIFAL. 

A  principal  Is  liaUe  for  the  acts  of  his 
osent  wiOia  the  scope  of  his  apparent  author- 
ity. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
A^nt,  Cent  Dig.  H  254-201.  468-404;  Dec 


&  Tkux,  (I  246*)— iNamraiions— BbcPLaiTA- 

tobt  Chabob. 

Where,  under  the  facta,  a  chaise  asserting 
a  correct  principle  Is  mUleadlng,  an  explana- 
tory charge  may  be  given. 

FDd.  Note.— For  other  cases,  see  TriaL  Oait 
Dig.  i  568;  Dec.  Dig.  |  246.*] 

Appeal  from  Circuit  Coart,  Marengo  Coun- 
ty; John  T.  Lackland,  Judge. 

Assumpsit  by  J.  H.  Compton  against  H. 
Kramer.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

It  appears  tbat  the  controveray  was  over 
an  amount  advanced  to  Jolm  Wingat^  and 
the  evidence  for  the  plaintiff  tmded  to  sbow 
that  Wedemeyer  came  to  plaintiff  and  ask- 
ed him  If  he  would  advance  to  Wlngate  com, 
hay,  oats,  etc.,  for  his  team  while  be  was 
hanling  staves  for  the  defendant,  and  tbat 
he  advanced  Wlngate  $301.30.  The  evidence 
as  to  the  agency  of  Wedemeyer  is  set  ont  in 
the  opinion.  The  court  also  permitted  evi- 
dence, over  the  objection  of  the  defendant, 
tending  to  show  that  the  defendant  paid 
bills  In  the  summer  of  1908  to  other  parties, 
which  were  for  goods  bought  by  Wedemeyer 
as  agent.  The  defendant  also  soaght  to 
show  by  the  same  witnesses  that  Kramer 
informed  the  witness,  before  paying  the  bil^ 
tbat  be  was  not  obliged  to  pay  the  same, 
and  that  he  had  given  Wedemeyer  no  author- 
ity to  make  It  The  defendant  also  sought 
to  show  that  the  balance  In  his  hands  due 
Wlngate  had  been  paid  to  James,  Marlon  & 
Co.,  and  he  also  sought  to  show  that  be  did 
not  authorize  bis  agent,  Wedemeyer,  to  con- 
tract any  bills  In  buying  com,  oats,  and  bay 
for  the  men  who  were  hauling  staves. 

The  following  chains  were  given  at  the 
request  of  the  plaintiff:  "fA)  If  the  Jury  be- 
lieve from  the  evidence  that  plaintiff  sold 
and  advanced  to  defendant's  agent  goods 
and  merchandise  during  the  early  part  of 
1908,  and  the  same  were  unpaid  for,  the  Jury 
must  find  for  the  plaintiff  for  the  amount 
dne  on  said  merchandise  and  goods.  (B)  If 
the  Jury  believe  from  the  evidence  in  this 
case  that  plaintiff  sold  and  advanced  goods, 
merchandise,  and  cattle,  amounting  to  $304.- 
35,  to  the  defendant's  agent,  W.  B.  Wede- 
meyer, during  the  early  part  of  the  year 
190S,  and  tbat  said  amount  is  unpaid,  the 
Jury  must  find  for  the  plaintiff.  (C)  A  prin- 
cipal is  liable  for  the  acts  of  bis  agent,  done 
within  the  scope  of  his  apparent  authority." 

William  Cnninghame,  for  appellant.  Atoi- 
hams  &  TaylOT,  for  appellee. 

SIBIFSON.  J.  This  salt  was  brought  by 
the  appellee  against  the  appellant,  by  attach- 
ment, the  first  count  In  the  complaint  b^g 
the  Code  form  on  account  due  by  defendant 
to  the  plaintiff,  and  the  second  being  tot 
goods,  etc.,  sold  and  advanced  to  the  defend- 
anf  8  agent  Tbe  defendant  appeared  1^  at* 
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torn^.  and  no  ideas  i^pear  by  ttie  recoid  to 
havfl  been  filed,  but  the  Judgment  entiT 
states  tJiat  Issne  was  joined  on  the  pleadings 
filed,  which  necessarily  means  the  general 
issue  to  the  complaint  Although  thare  was 
DO  allegation  In  the  secaid  oonnt  that  the 
agoit  was  authorised  to  bind  the  defendant, 
or  that  the  goods  were  advanced  to  the 
agent,  at  the  special  Interest  and  request  of 
the  defendant,  yet  the  only  issue  raised  by 
the  evidence  Is  the  question  of  the  liability 
of  the  defendant  for  the  acts  of  the  agent 
It  la  not  dispoted  that  one  Wedeoneyer  was 
employed  by  the  defendant  to  oversee  the 
getting  out  of  staves  for  the  d^endant,  and 
having  them  hauled  to  the  shipping  point, 
but  the  defendant  contends  that  Wedem^er 
was  simply  empl(^ed,  at  a  cortain  price,  to 
attend  to  that  matter,  without  any  authcwlty 
to  purchase  any  supiiiies  on  the  defmdant's 
account  uid  without  being  beld  out  as  a 
gweral  agent;  while  the  plaintiff  claims 
that  Hie  defendant  had  authorized  him  to 
make  the  advances  to  said  agent  sud  charge 
the  same  to  him,  and  he  relies  mainly  on  a 
letter  which  he  claims  to  have  received  from 
the  defendant  date  not  given,  though  from 
other  testimony  It  appears  to  be  In  Decem- 
ber, 1907,  which  letter  has  been  lost  snd 
plaintiff  was  allowed  to  state  Its  contents 
in  substance  as  follows:  "Dear  Sir:  John 
Knanse  Is  no  longer  my  agent  and  any  debts 
that  he  will  make  In  your  store,  I  will  no 
longer  be  responsible  for  same.  I  am  notify- 
ing you,  In  order  that  yon  may  advise  him. 
I  am  sending  W.  B.  Wedemeyer  to  take  the 
place  of  John  Knause,  and  any  assistance 
that  you  might  and  can  give  him  will  be  ap- 
preciated by  me  and  paid  for  by  me."  The 
defendant  testifies  that  said  letter  merely 
introduced  Wedemeyer,  and  asked  plaintiff 
to  assist  him,  as  he  was  a  stranger  In  the 
country.  One  J.  J.  Marlon  was  allowed  to 
testiCy,  In  behalf  of  the  plaintiff,  that  be  had 
let  one  Wlogate,  who  was  working  under 
Wedemeyer,  have  certain  goods  at  Wede- 
meyer's  request,  and  that  Wedemeyer  told 
htm  that  defendant  would  pay  for  the  goods, 
which  he  aftwwards  did.  Defendant  then 
cross-examined  said  Marlon,  at  length.  In  re- 
gard to  the  transaction,  and  then  moved  the 
court  to  exclude  "all  the  testimony  of  this 
witness  as  to  Kramer  paying  a  bill  for  goods 
sold  by  witness,"  and  the  conrt  refused  to 
exclude  the  evidence.  The  motion  came  too 
late,  and  the  court  properly  refused  to  ex- 
clude the  evidence.  The  defendant  should 
have  objected  to  the  question  and  then  mov- 


(Ala. 

ed  to  ezdnde  fiie  answer.  A  party  cannot 
specQlate  on  what  a  vitneai^B  tartUnony  vUl 
be,  and  then  move  to  ezdnde  It  Hadsoa  r. 
State,  137  Ala.  61,  84  South.  SM;  Downay  t. 
States  US  AlL  106.  22  South.  47»:  5  May^ 
field's  Dig.  p.  419,  {  75. 

The  second  and  third  assignments  toslsted 
on  claim  that  the  conrt  erred  In  refusing  to 
allow  the  witness  Marlon  to  answer  certain 
questions  in  regard  to  what  the  defendant 
said  about  not  bring  under  any  obligation  to 
pay  the  Marlon  debt  and  as  to  what  Win- 
gate's  contract  was,  before  defendant  paid 
said  debt  It  Oils  vras  error,  it  was  with- 
out Injury,  as  the  letter  of  dsftoidant  was 
afterwards  admitted  In  evidence,  showing 
exactly  what  the  defendant  did  say. 

There  was  no  error  In  exdndlng  the  state- 
ment of  the  defendant  when  on  the  witness 
stand,  as  "to  whom  he  paid  the  balance"  due 
by  him  to  WIngate.  This  was  entirely  irre- 
levant to  any  Issue  In  this  case.  It  Is  not 
sought  to  intercut  any  money  due  by  the 
defendant  to  WIngate;  but  the  claim  Is  that 
the  defendant  Is  liable  himself  for  the  goods 
sold  to  WIngate.  It  Is  true  that  the  excep- 
tion to  this  testimony  was  not  made  nntU 
after  the  question  was  answered,  but  the 
rule  Is  that  although  a  party  who  falls  to 
make  the  objection  at  the  proper  time  can- 
not afterwards  claim  the  right  to  have  the 
answer  excluded,  yet  the  court  may,  in  Its 
discretion,  exclude  illegal  evidence  at  any 
time.  Jarvls  v.  State.  138  Ala.  37,  34  South. 
1025;  Liner  v.  State,  124  Ala.  1,  6,  27  South. 
438.  If  there  was  any  error  in  excluding 
the  answer  of  the  defendant  as  a  witness, 
to  the  question  by  defendant's  counsel  to  the 
effect  that  he  did  not  authorize  Wedemeyor 
to  contract  any  bills,  it  was  without  injury, 
as  the  witness  subsequently  made  the  same 
statement  without  objection. 

There  was  no  error  In  giving  <diarge8  A 
and  B,  at  the  request  of  the  plaintiff.  While 
the  second  count  of  the  complaint  would 
have  been  subject  to  demurrer,  yet  Issue  was 
taken  on  It  and«  If  It  was  proved,  the  plain- 
tiff was  entitled  to  Judgment  on  it 

Charge  o  asserts  a  correct  principle  oC 
law,  and  was  properly  given.  If,  undw  tbe 
facts  of  this  case,  It  was  misleading,  an  ex- 
planatory charge  could  have  been  given. 

The  Judgmoit  of  the  court  la  affirmed. 

Affirmed. 

DOWDELL,  G.  J.,  and  McOLBLIiAN  and 
MAYFIBLD,  JJ.,  comcor. 
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NEWaX>N  OIL  &  MTO.  CO.  et  aL  t.  CABB. 

(No.  14.283.) 
(Supreme  Conrt  of  Mla^B^ppI.   Mar  23,  1910.) 

1.  FKAUDUUlfT     COHVETANCES    (|    142*)  — 
TbAHSACTIONB     INVAUD  —  TBAnSFKB  OF 

Stock  of  Goods. 

Where  a  deed  of  trust  does  not  in  express 
terms  provide  for  the  contioaance  in  business 
of  the  grantors,  selling  and  replenishing  stock 
in  the  usual  course  of  dealing,  it  is  not  void  on 
its  face. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyanow,  Cent,  Dig.  |  450;  Dec  Dig.  1 
142.»1 

2.  FuTronxjEVT   Convetamoes   (H   1^*)  — 
Tbansactiohb  Xntaud  —  TBANsras  ov 

Stock  or  Goods. 

Where  a  deed  of  trust  on  its  face  per- 
mitted mortgagors  to  add  to  or  replenish  their 
•tocfc,  and  the:r  were  verbally  authorized  to  sell 
and  tbej  continued  in  possession,  buying  and 
celling  and  conducting  the  business  In  the  usual 
and  ordinary  way,  and  the  mortgagors  were  to 
account  to  the  mortgagee  for  the  proceeds  of 
all  sales,  but  it  Is  not  shown  that  this  was 
done,  the  effect  of  the  arrangement  was  to 
hinder,  delay,  and  defraud  creditors,  and  the 
mortgage  was  therefore  fraudulent  and  void. 

l£d.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent..  Dig.  I  450;  Dec.  Dig.  i 
142.«3 

Appeal  from  Chancory  Court,  Winston 
County;  J.  F.  McCool,  Chancellor. 

Suit  by  J.  C^  Carr  against  the  Newton 
OU  &  Manufacturing  Company  and  others. 
From  a  decree  in  favor  of  complainant,  re- 
spondents anraaL   Revised  and  remanded. 

Rodgers  &  Brantley,  for  appdlante.  U  H. 
Bopkins,  for  appellee. 

SMITH,  J.  On  the  4th  day  of  June,  1906, 
appellant  recovered  a  Judgment  against 
James  and  William  WUson,  composing  the 
firm  of  Wilson  <Bros.  On  the  14th  day  of 
Jnly  following  said  Judgment  was  enrolled 
in  the  office  of  the  circuit  cleric,  and  on  the 
ncit  day  execution  was  Issued  thereon.  Un- 
der this  execution  the  sheriff  was  proceeding 
to  sell  the  stock  of  goods  belonging  to  said 
Wilson  Bros.,  when  appellee  filed  this  bill  In 
the  court  below,  alleging  that  he  had  a  prior 
lien  on  said  stock  of  goods  under  a  deed  of 
trust  executed  to  him  thereon  by  said  Wilson 
Bros,  on  the  5tfa  day  of  June,  1908,  and  pray- 
ed for  and  was  granted  a  temporary  Injunc- 
tion enjoining  said  sale.  The  recital  In  the 
deed  of  trust  relative  to  the  stock  of  goods 
is  as  follows:  "Also  the  entire  stock  of  wares 
And  merchandise  now  in  said  stores  at  High 
Point,  Miss.,  and  of  wares  and  merchan- 
dise to  be  placed  In  said  stores  during  the 
year  190&"  Ho  this  bill  a  demurrer  was  fil- 
ed, alibiing,  among  other  things,  that  said 
deed  of  tmst  was  void  for  the  reason  that  it 
shows  on  its  face  that  It  was  made  to  bin- 
der, HeUj,  and  defraud  creditors.  This  de- 
ffiturer  being  overruled,  appellant  filed  Its 
aziarwer,  diarglng  that  said  deed  of  trust  was 
fraudulent  and  void  as  to  creditors,  and  al- 
legtns.  amemg  other  tiilnss.  that  since  the 


execution  thereof  Wilson  Bros,  had  continued 
in  posMKdon  of  said  stock  of  coods.  sdliiv 
and  replenishing  same,  and  conducting  a 
mercantSe  budnfln  In  tiie  dbusI  and  ordinary 
way.  On  final  decree  the  Injunction  was 
made  perpetual,  from  which  decree  this  ap- 
peal is  taken. 

"The  deed  of  tnut  does  not  In  express 
t^ms  provide  for  the  ocmtinuance  in  business 
of  tlie  crautors,  selling  and  replenishing 
stock  in  the  osual  course  of  dealing,  and 
therefore  is  not  void  on  Its  face."  Baldwin 
T.  LitUe.  64  Miss.  126,  8  South.  16S.  The 
deed  of  trust,  however,  on  its  face  permit- 
ted the  mortgagors  to  add  to  or  replenish 
their  stodE.  and  it  is  admitted  by  appellee 
that  they  were  verbally  authorized  to,  and 
did,  omtlnne  to  sell.  It  is  also  clear,  from 
other  portions  of  the  evidence,  that  the  mort- 
gagora  continued  in  possession,  buying  and 
selling  and  conducting  a  business  In  the  usu- 
al and  ordinary  way.  According  to  appellee, 
the  mortgagors  were  to  account  to  him  for 
the  proceeds  of  all  the  sales;  but  no  attempt 
was  made  to  show  that  this  was  done.  The 
legal  effect  ot  this  arrangement  and  course 
of  dealing  was  to  hinder,  delay,  and  defraud 
creditors,  and  therefbre  the  court  must  de- 
clare the  mortgage  fraudulent  and  yoIA. 
Britton  r.  OriswMl.  63  Mlas.  804;  Johnston 
T.  Tuttle.  65  Miss.  492.  4  South.  658. 

The  decree  of  the  court  below  Is  reversed, 
and  the  cause  remanded. 


WILSON  et  aL  T.  WILSON  et  aL 
(No.  14,474.) 

(Supreme  Court  of  Mississippi.  March  28, 1910. 
In  Response  to  Suggestion  of  Error, 
May  16, 1910.) 
Wills  (5  561*)— Dbscbiptiok  of  Pbopebit— 
IssumciENcT.  „ 
A  description  of  land  in  a  will  as  the  N. 
E.  ^  of  a  section  is  unknown  to  governmental 
BubdivisiODs,  as  well  as  the  popular  understand- 
ing, and  is  absolutely  void. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  1221 ;  Dea  Dig.  t  SSL.*] 

^peal  from  Clrcnlt  Court,  Madison  Goon- 
ty ;  W.  H.  Potter,  Judge. 

SJedment  by  U  M.  Wilson  and  others 
against  J.  W.  Wilson  and  otliers.  From  a 
Judgmrat  for  defendants,  plaintiffs  aj^eaL 
Reversed  and  remanded. 

This  Is  an  action  of  ejectment  for  recov- 
ery of  possession  of  the  N.  E.  ^  of  section 
26.  township  9,  range  1  B.,  Madison  county, 
Miss.  This  land,  with  a  large  body  of  other 
lands,  Including  the  S.  H  of  section  26,  was 
owned  by  one  J.  Q.  Wilson  In  his  lifetime; 
but  the  N.  W.  %  of  said  section  was  not 
owned  by  him.  At  his  death  said  J.  G.  WU- 
son devised  his  land  (describing  it  In  his 
wIU)  to  the  appellees.  Among  other  prop- 
erty described  In  the  will  Is  the  following: 
N.  D.  %  section  26.  It  is  evident  that  the 
N.  B.  ^  did  not  pass  under  the  will,  nnless 
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under  tbe  deacrlptton  N.  B.  On  the  trial 
the  conrt  entered  a  Judgment  (a  Jnry  being 
waived)  for  defendante,  tbat  tbe7  retain  pos- 
seesimi  of  said  N.  E.  )i,  section  26,  and  this 
appeal  la  prosecuted. 

W.  H.  &  Robert  H.  Powell,  for  app^ants. 
H.  B.  GreaTes,  for  appellees. 

WHITFIELD,  C.  J.  The  description  of 
N.  E.  %  of  a  section  Is  nnknown  to  survey- 
ing and  to  govemmental  aubdlTlsltms  of 
land,  and  has  been  hdd  In  Pry  r.  Pry,  109 
lU.  4G6,  to  be  an  absolutely  TOld  description. 
We  think  this  decision  is  sound.  The  theory 
of  the  appellees  is  that  the  N.  B.  ^  of,  a 
section  might  be  laid  off  by  beginning  at  the 
southeast  comer  and  running  a  straight 
line  diagonally  through  the  center  of  tlie  sec- 
tion to  the  northwest  comer;  but  it  Is  ob- 
Tions  that  a  line  so  drawn  would  include  a 
pert  of  the  K.  W.  %  and  a  part  itf  the  S.  E. 

nether  of  which  could  by  any  possibili- 
ty be  brons^t  wlttiin  the  description  of  the 
N.  E.  %  of  a  section.  The  N.  B.  %  of  a  sec- 
tiim  necessarily  Imports  that  there  should  be 
nothing  embraced  in  that  description  south 
of  an  east  and  west  line  Oirongh  the  center 
of  a  section,  and  nothing  west  of  a  north 
and  south  line  through  the  center  of  a  sec- 
tion. The  very  terms,  N.  E.  ^  so  Import. 

We  are  therefore  ot  the  opinion  that  this 
description,  N.  E.  %  of  a  section,  is  an  ab- 
solntely  void  description,  and  that  for  this 
reason  the  Judgment  should  be^  and  It  is, 
hereby  reversed,  and  the  canse  remanded. 

In  Response  to  Snt^estiott  of  Error. 

ANDERSON.  J.  The  "N.  E.  %"  of  a  sec- 
tion is  nnknown  to  the  popular  understand- 
ing as  well  as  the  government  surreylng.  It 
is  a  void  description  in  either  sense.  The 
contention  that  the  "N.  E.  of  a  section 
is  all  that  part  inclosed  a  line  running 
fnun  the  southeast  to  ttie  northwest  comer, 
thence  east  to  the  northeast  comer,  and 
south  to  the  southeast  cofner  of  the  section, 
is  unsound.  If  tbat  description  would  be  tbe 
"N.  B.  the  question  is,  Northeast  from 
where?  How  can  a  piece  of  land  be  said  to 
be  northeast,  unless  It  lies  north  of  an  east 
and  west  line,  and  east  of  a  north  and  south 
intersecting  line?  In  describing  land,  either 
in  the  popular  sense,  or  according  to  sur- 
veying terms,  the  viewpoint  or  basis  for  di- 
rections Is  the  center  of  tbe  section,  m  less- 
er subdivision,  sought  to  be  divided.  From 
the  cmter,  the  N.  %  of  a  section  is  all 
the  land  north  of  on  east  and  west  line,  and 
east  of  a  north  and  south  line,  through  the 
colter  of  a  section.  Viewing  the  N.  B.  % 
from  a  itfandpolnt  of  the  centa  of  a  seetlfm, 
it  Is  in  fact  northeast,  and  the  N.  W.  %  Is 
northwest,  the  B.  W.  %  southwest,  and  the 
8.  B.  U  soutlieast 

From  what  point  of  the  triangle  formed 
by  dividing  the  section  from  the  southeast 


to  northwest  comers,  as  contended  by  coun- 
sel, would  the  half  sectlOD,  whidi  it  Is  dalm- 
ed  would  be  the  "N.  B.  In  fact,  be  north- 
east Of?  We  say  there  Is  no  point ;  ndth«r 
Is  there  any  line  or  lines  from  whli^  It 
would  be  north  and  east,  or  northeast 
Standing  In  the  center  of  a  section  thus  di- 
vided, the  half  section  In  question  would  lie 
east,  north,  northeast,  northwest,  and  south- 
east Some  of  the  land  would  be  In  the 
northwest  part  of  the  section,  some  In  the 
northeast  part,  and  some  In  the  southeast 
part  If  a  person  should  begin  at  the  south- 
east corner  of  a  section  so  laid  off,  and  walk 
around  the  half  section,  there  would  be  no 
possible  point  along  the  lines  from  which  the 
half  section  would  be  northeast  or  from 
which  lines  could  be  mn  Inclosing  It  all  to 
the  north  and  the  east 
Tbe  suggestion  of  error  Is  overruled. 


STEWART  et  aL  r.  FOXWORTH  et  aL 
(No.  13,889.) 
(Supreme  Court  of  Mississippi.   May  16,  ipiO.) 

Advebsk  Possession  (|  106*)  —  Titlk  Ac- 
quiBBD. 

Where  one  and  those  throuf^  whom  be 
claimed  bad  been  in  tbe  open,  notorious,  and  ad- 
verse possesBioD  of  laud  for  more  ttian  40  yean, 
ciaiming  it  as  their  owd,  his  title  thereto  was 
perfect. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  If  60i-023;  Dea  Dig.  f 
10a«] 

Appeal  from  Chanc^y  Court  Marlon  Coun- 
ty; R.  D.  Cooper,  Special  Chancellor. 

Suit  by  John  Foxworth  and  others  against 
Harriet  Stewart  and  others.  From  a  decree 
for  complainants,  and  dismissing  the  cross- 
bill filed  by  defendants,  they  appeal.  Re- 
versed and  remanded. 

This  Is  a  suit  In  chancery,  seelclng  to  hare 
certain  lands  described  In  the  bill  of  com- 
plaint sold  and  the  proceeds  divided  among 
complainants  and  defendants;  complainant 
John  Foxworth  alleging  that  he  had  acquir- 
ed a  one-seventh  undivided  interest  therein. 
There  was  a  decree  granllng  the  relief  pray- 
ed, and  dismissing  the  cross-biU  filed  by  tbe 
appellants  here,  from  which  comes  this  ap- 
peal. 

J4.  Henlngton  and  Orem  ft  Oreen.  tor  ap- 
pellants. McWllUe  ft  Tbompson«  Jones  ft  Ty- 
ler, and  Uounger  ft  Monnger,  for  appellees. 

SMITH,  J.  Aiqpdlants  and  those  throoicb 
whom  they  claim  have  been  in  opm,  no- 
tortona,  and  adverse  possession  of  tlM  land 
In  controversy,  other  than  that  portion  there- 
of Inclosed  within  the  fence  erected  by  A.  E. 
Foxworth,  for  more  than  40  years,  claiming 
It  as  thi3r  own,  and  the  finding  ot  tbe  dian- 
cellor  to  the  contrary  Is  dearly  and  mani- 
festly wrong.  Their  title  thereto  is  therefore 
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perfect,  and  tbe  decree  of  the  court  b^ovr, 
awarding  a  sale  tliwaof  fi»r  partition  tbereof, 
la  erroneoua. 
Bereraed  and  remanded. 


MBTCALF  T.  TAZOO  &  M.  T.  B.  CO. 
(No.  14,490.) 
Supreme  Court  of  Mississippi.   May  23,  1910.) 
L  Caksiebs  (S  247*)— Of  PAssENaKaa-OoM- 

HENCEMEHT  OF  ReUTION — STATUTES. 

Under  Code  1906,  H  4854,  4867,  regnirins 
laUroads  to  nuuntaia  reasonably  necessary  de- 
pots and  to  keep  rooma  therein  open  for  the 
Rccption  of  passenserB  at  least  one  hour  before 
the  arriTBl  of  trams,  an  intendlne  passenger 
jasj  lawfully  use  the  rooms  therein  for  any 
necessary  or  convenient  purpose  in  furtherance 
<rf  his  intention  to  become  a  passeuf^r;  and 
an  intending  passenger,  who  avails  himself  of 
a  waiting  room  wiuin  a  reasonable  time  be- 
fore the  arrlTal  of  tbe  train,  is  a  paBsenger, 
though  hia  purpose  is  merely  to  place  his  band 
baggage  in  tbe  waiting  room  as  a  matter  of 
convenience  to  himself  and  in  furtherance  of 
his  altimate  object,  and  though  be  has  a  pur- 
pose to  leave  again  before  the  arrival  of  the 
train  on  a  matter  of  convenience,  pleasure,  or 
business. 

[Ed.  Note.— For  other  cases,  see  Garrieis, 
Cent.  Dig.  n  984-808;  Dec.  Dig.  t  247.*] 

2L  CAaaiEBS  (|  247*)— Passengebs— Who  Abe. 

Where  a  railroad  has  opened  its  waiting 
room  in  a  depot  for  the  reception  of  passengers, 
and  a  person  intending  to  take  passage  on  a 
train  shortly  to  arrive  resorts  to  the  depot  for 
tliat  pnri^oee,  the  relation  of  carrier  and  pas- 
•oiger  arises  as  a  matter  of  law. 

{Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  8S  984-693;   Dec  Dig.  8  247.*] 

3.  CAaaiBBs  (|  247*)-7pAS8BNaBB&— Who  Abe. 

Where  a  person  intending  to  take  passage 
on  a  train  went  to  the  depot  15  minutes  before 
the  arrival  of  the  train  to  deposit  In  the  walt- 
ing  room  bis  satchel,  his  resort  to  the  depot 
was  for  a  lawful  purpose  and  in  furtherance 
of  his  intention  to  become  a  passenger,  and 
tbe  relation  of  carrier  and  passenger  was  creat- 
ed, though  he  Intended  to  leave  the  depot  ta 
see  a  person  on  business. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  Sf  984-^;  Dec.  Dig.  f  247.*] 

Appeal  from  Circuit  Conr^  BoIlTar  Coun- 
ty;  J.  M.  CaahtQ,  Judge. 

Action  by  J.  B.  Conly,  prosecuted  after 
his  death  by  Harley  Metcalf,  as  executor, 
against  the  Yazoo  ft  Mississippi  Valley  Rail- 
road Company.  From  a  Judgment  for  de- 
fendant, plalDtifl  appeal!.  Bereraed  and  re- 
manded. 

-  Sblelda  A  Boddle,  for  appelant  Mayes  & 
Liongatreet,  for  appellee, 

HATES,  O.  J.  In  1908  J.  B.  Conly  Insti- 
tuted suit  against  tbe  Yazoo  A  Mississippi 
Valley  Railroad  Company  for  the  purpose 
of  recovering  damages  for  Injuries  alleged 
to  bave  been  sustained  by  lilm,  some  time  In 
September  of  that  year,  by  falling  Into  an 
excaTatlon  made  by  the  company  around  Its 
depot  at  Duncan,  Mlaa.,  which,  it  la  <jalmed, 
was  negligently  left  open  without  warning 
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U^t  or  safety  guard.  Mr.  Conly  alleges  that 
he  fell  while  at  the  depot  for  the  purimse  of 
taking  passage  on  a  train,  due  about  10  or 
15  minutes  after  he  entered  the  depot,  and 
about  7:20  p.  m  After  the  institution  of  tbe 
suit  Mr.  Conly  died,  and  the  suit  is  prosecut- 
ed by  tbe  executor. 

The  facts  are  substantially  as  follows: 
Mr.  Conly  left  Round  Lake.  Miss.,  in  a  buggy 
about  5  o'clock,  and  drove  to  the  town  of 
Duncan,  Intending,  as  It  seems,  to  take  pas- 
sage on  the  7:20  p.  m.  south-bound  passenger 
train  on  defendant's  road.  After  arriving  at 
the  town  of  Duncan  he  proceeded  to  tbe  ho- 
tel to  get  supper.  After  supper,  and  15  or  20 
minutes  before  tbe  train  was  due,  he  left 
the  hotel  for  the  depot,  with  his  grip  in  bis 
band  and  a  mileage  book  in  his  pocket,  hav- 
ing In  view  the  purpose  of  taking  passage  on 
the  train  when  it  should  arrive.  It  was  the 
double  purpose  of  Conly  to  deposit  bis  grip 
in  the  waiting  room  of  the  depot  In  prepara- 
tion of  his  contemplated  trip,  and  then  to  go 
over  to  the  store  of  a  Mr.  Wynn,  which  was 
but  a  short  distance  from  the  waiting  room, 
as  he  desired  to  speak  to  Mr.  Wynn  on  a 
matter  of  business.  Conly  proceeded  to  the 
depot,  and  entered  tbe  waiting  room  safely, 
and  after  depositing  bis  grip  turned  to  go 
out  to  see  Mr.  Wynn,  and  as  he  stepped  out 
of  the  door  fell  Into  an  excavation  in  front 
of  same,  and  anstained  painful  injuriee,  at 
least  It  appears  that  the  excaratlon  was 
made  by  reason  of  the  fact  that  the  com- 
pany was  repairing  Its  depot.  The  excara- 
tlon seems  to  hare  been  Immediately  In  front 
of  the  waiting  room  entrance,  and  from  three 
to  fire  feet  deep,  and  some  two  or  three  feet 
wide.  Across  this  trencli,  and  for  the  pur- 
pose of  getting  into  tbe  waiting  room,  some 
planks  were  placed  leading  Into  the  door; 
but  they  were  unguarded  and  without  warn- 
ing l^;bt  Conly  said  he  could  not  see  tbe 
excaratlon  when  be  entered,  because  tbere 
was  no  light  Ab  he  entered,  he  says  the 
light  In  the  waiting  room  was  shining  In  bis 
eyes  and  blinded  him,  and  when  be  came 
out  the  light  was  behind  him,  and  the  exca- 
ratlon so  close  to  the  door  that  while  It  was 
bright  mough  to  make  the  grarel  walk  risi- 
ble. It  did  not  light  up  this  excaratlon.  It 
Is  not  our  purpose  to  Intimate  bow  serious 
were  the  Injuries  Conly  recelred.  That  ques- 
tion Is  left  to  the  Jury,  The  question  before 
this  court  Is  simply  whether  or  not  tbe  facts 
make  out  a  case  of  liability  on  the  part  of 
the  company.  Tbe  court  below  gave  a  per- 
emptory instruction  to  find  for  defendant, 
boldlng  that  Conly  was  not  a  passenger  at 
the  time  of  the  Injury,  and  from  this  action 
of  the  trial  court  an  appeal  Is  prosecuted  by 
the  executor. 

Let  us  first  review  the  statutes  of  the  state 
on  the  subject  of  the  railroad's  duty  in  re* 
spect  to  its  depots  and  mitlng  rooms.  Br 
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aectlon  48M  It  Is  made  the  Ontj  of  eyerj 
railroad  to  establish  and  maintain  such  de- 
pots as  shall  be  reasonably  necessary  for  the 
public  convenience;  and  by  section  4867  It  la 
made  the  dnty  of  every  railroad  to  keep 
rooms  open  for  the  reception  of  passengers 
at  least  one  hour  before  the  arrival,  and  one 
half  hour  after  the  departure,  of  all  passen- 
ger trains.  Thus  it  is  that  the  law  requires 
that  the  railroads  shall  have  depots,  and  that 
they  shall  make  them  comfortable  and  ac- 
cessible at  reasonable  times  to  Intending  pas- 
sengers. It  would  be  useless  for  the  statute 
to  require  the  railroads  to  keep  rooms  open 
for  the  reception  of  passengers  an  hour  be- 
fore the  arrival  of  the  train,  unless  Intending 
passengers  could  make  lawful  use  of  the 
rooms,  within  that  limit  of  time,  for  any 
necessary  or  convenient  purpose  which  is  in 
furtherance  of  the  bona  flde  intention  to  be- 
come a  passenger.  This  Is  the  manifest  pur- 
pose of  the  statute,  and  the  very  object  of 
having  the  waiting  room  open  Is  to  receive 
intending  passengers  and  their  hand  bag- 
gage. When  an  intending  passenger  avails 
himself  of  the  convenience  which  the  law 
has  established  for  his  benefit,  and  which 
the  railroad  mnst  provide,  within  a  reason- 
able time  before  the  arrival  of  the  train,  bis 
object  being  to  facilitate  and  further  his  pur- 
pose to  take  passage,  even  though  it  be  to 
place  his  hand  baggage  In  the  waiting  room 
as  a  matter  of  convenience  to  himself  and  In 
furtherance  of  his  ultimate  object,  such  per- 
son, while  on  the  depot  grounds  or  In  the 
waiting  room,  is  a  passengw,  and  entitled  to 
all  the  protection  of  a  passenger,  though  be 
have  a  purpose  to  leave  again  before  the  ar- 
rival of  tbe  train  on  a  matter  of  convenience, 
pleasure,  or  business.  To  hold  otherwise 
would  place  ttie  rights  of  persons  accepting 
tbe  conveniences  provided  by  law  for  their 
use  In  a  precarious  and  nncertaia  condition 
under  the  law,  and  reUere  railroads  from  a 
Avtj  which  they  stand  under  to  the  traveling 
pnUlc  for  which  no  sensible  or  just  reason 
oan  be  assigned.  It  Is  a  matter  of  common 
knowledge  tbat  intending  passengers  nse  the 
waiting  rooms  for  depositing  th^  hand 
satchels,  and  such  like,  many  minutes  before 
a  train  is  duft  to  arriva  Stune  may  loiter 
aronnd  Uie  grounds  and  the  platforms,  while 
others  may  find  It  convenient  and  necessary 
to  cross  a  street  on  a  nutter  of  bnsbiess  or 
pleasure;  but  because  of  this  it  is  none  the 
less  the  duty  of  a  railroad  to  keep  its 
grounds  and  rooms  In  a  safa  condition,  botti 
for  the  Intoiding  passenger  who  imprisons 
himself  witiiin  the  fonr  walls  of  the  waiting 
room  and  tbe  pnssrager  who  ls(m  the  grounds 
for  the  purpose  of  relieving  iilmself  from  the 
burden  of  bis  baggage  In  ordor  that  he  may 
go  out  for  some  piupose^  it  being  cwtain 
tliat  both  come  to  tbe  dcgiot  for  tbe  ultimate 
purpose  of  taking  a  train. 

It  is  argued  by  counsel  tm  appellee  that, 
btfore  there  can  arise  the  relation  of  car- 


rier and  passenger,  th^  mnst  not  only  be 
an  intent  on  tbe  part  of  a  person  to  become 
a  passenger  and  to  avail  himself  of  the  facil- 
ities ottered  by  the  carrier  for  transporta- 
tion, but  there  must  be  an  express  or  Implied 
acceptance  by  the  carrier  of  the  person  so 
Intending  as  a  passenger.  Many  authorities 
are  cited  to  sustain  this  proposition,  and  we 
find  no  fault  with  the  law  there  announced; 
but  the  quesMon  Is,  What  constitutes  this 
acceptance?  Must  the  person  go  to  the  agent 
of  the  carrier  and  formally  announce  his 
arrival  and  Intention  to  take  passage?  Must 
the  agent  then  and  there  formally  accept 
such  person.  In  order  to  establish  the  rela- 
tion? Clearly  no  such  formality  Is  required. 
In  view  of  the  fact  that  It  Is  the  lawful  right 
of  every  citizen  to  establish  tbls  relation, 
with  or  without  the  consent  of  tbe  railroad. 
The  true  rule  is  tbat,  when  the  railroad  has 
opened  Its  waiting  room  for  the  reception  of 
passengers  as  required  by  law,  and  any  per- 
son Intending  to  take  passage  on  the  train 
next  to  come  has  resorted  to  the  depot  in 
lawful  furtherance  of  that  purpose  and  In 
a  proper  condition  to  be  received  as  a  pas- 
senger, tbere  arises  from  these  acts,  as  a 
matter  of  law,  the  relation  of  carrier  and 
passenger. 

Tbe  contention  of  counsel  for  appellee  that 
the  relation  of  carrier  and  passenger  could 
not  arise  until  after  Conly  bad  entered  the 
depot  grounds  on  his  return  from  Wynn's 
store  Is  unsound  and  too  narrow.  Conly  had 
gone  to  the  depot  to  deposit  his  satchel  In 
the  waiting  room  only  IS  minutes  before  the 
arrival  of  his  train.  His  resort  to  the  depot 
was  for  a  lawful  purpose  and  in  furtherance 
of  his  Intention.  The  depot  was  open  for 
the  reception  of  passengers  and  for  their 
convenience.  If  be  had  hunted  up  tbe  agent, 
and  told  htm  that  he  contemplated  taking 
the  next  train,  and  desired  to  place  his  lug- 
gage in  the  waiting  room  and  go  out  to  see 
Wynn,  the  agent  would  doubtless  have  told 
him  that  the  waiting  room  was  there  for  the 
full  convenience  of  one  situated  as  he  was. 
He  was  making  tbe  very  nse  of  the  waiting 
room  tbat  the  railroad  and  the  law  designed 
should  be  made  of  It  Conly  was  no  lolteror 
on  the  depot  grounds.  He  was  no  Idler  or 
trespasBor;  but  he  was  there  on  the  lawful 
bushiess  of  an  Intending  passenger. 

We  have  found  no  case  precis^  llk»  tbe 
case  now  on  trial,  but  in  the  note  to  tbe  case 
of  Alabama,  etc.,  Ry.  Co.  Godfray,  130 
Am.  St.  R^.  76,  will  be  found  many  author- 
ities dlscundng  this  nibjoct  and  snstaininic 
the  principle  here  announced.  In  section  907, 
ToL  2,  Hutchinson  on  Carriera,  it  Is  aald: 
"It  would  be  impossible  to  frame  a  dear* 
precise^  legal  definltiou  of  the  word  ^pasaen- 
ger,*  which  would  embrace  all  its  essential 
elements."  In  6  Gyc.  p.  536,  it  is  said  that 
the  relation  of  carrier  and  psssragw  exists, 
as  to  railroad  companlea,  '*not  moely  vhei 
the  passenger  enters  tbe  train  with  tbe  tick* 
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ct  already  purchased,  gtvlng  blm  a  contract 
rl£;ht  tQ  ride,  but  irheo  he  enters  upon  the 
premises  of  the  carrier,  with  Intention  to 
take  a  train  in  due  course." 

The  case  of  Andrews  t.  T.  &  M.  V.  R-  Co., 
86  MlBB.  129,  3S  South.  773,  Is  no  authority 
for  any  question  luTOlved  In  this  case.  In 
the  Andrews  Case  It  is  shown  that  Andrews 
■went  to  the  depot  more  than  two  hours  be- 
fore the  train  he  desired  to  take  was  due. 
He  went  Into  the  private  office  of  the  agent, 
and  requested  the  privilege  of  dolug  some 
writing  on  account  of  bis  own  affairs,  thus 
going  to  the  depot  and  making  use  of  ita  pri- 
vate office  as  an  office  tn  which  to  trnusact 
some  business  of  his  own.  While  so  engag- 
ed in  his  own  business  in  the  private  office  of 
the  depot,  the  depot  agent  and  Andrews  got 
Into  a  personal  difficulty  about  a  private 
matter,  and  the  court  stated  in  the  opinion 
that  Andrews  had  gone  to  the  depot  In  order 
that  he  might  have  a  comfortable  and  con- 
Tenient  place  in  which  to  transact  his  own 
business,  and  was  not.  therefore,  a  passen- 
ger; that  Andrews  was  knowingly  violating 
the  rules  of  the  company,  and  could  not 
claim  its  protection  under  the  facts  of  that 
case.  But  the  very  object  of  Conly's  visit  to 
the  depot  was  In  furtherance  of  bis  purpose 
to  take  passage.  Everything  he  did  while 
there  was  In  accordance  with  the  rules  of 
the  company,  and  he  was  merely  availing 
hlmsdf  of  those  facilities  which  the  com- 
pany had  placed  there  for  the  use  of  pas- 
sengers, and  which,  under  the  law  and  rules 
of  the  company,  he  had  a  right  to  use. 

In  view  of  what  we  have  heretofore  said, 
we  dean  It  unnecessary  to  further  discuss 
tbe  questions  argued  on  behalf  of  appellee. 

Reversed  and  remanded. 


MONTGOMERY,  City  Treasurer,  v.  STATE 
ex  rel.  CROWBBR.   (No.  14,858.) 

(Supreme  Court  of  Misslsslpid.   May  23,  1910.) 

1.  MmiTCIPAI,  COBPORATIONS  60*)— MaTOB 
AND  BOABD  or  ALDXRlfEN — POWERS. 

Under  Code  1906.  S  3.316,  providing  that 
tiie  mayor  and  aldermen  shall  have  the  care  aod 
control  of  the  city  and  its  property  and  finances, 
etc.  the  mayor  and  aldermen  are  vested  with 
complete  authority  over  the  property  and  finan- 
ces of  the  city,  and  may  do  all  things,  consist- 
ent with  tbe  hws  of  the  state,  which  they  deem 
necessary  to  the  care  of  tbe  finances  or  to  the 
best  interest  of  the  inhabitants. 

[Ed.  Note.— For  other  cases,  see  Mnnic^al 
CoTDoratioDS,  Gent  JDig.  H  ISO,  101;  Dec.  Dig. 

2.  Depobitabies  (I  6*)— CiTT  Depositories— 
OannvANCE  Creating. 

Under  Code  1906^  f  S316,  a  dty  bad  pow- 
er to  pass  an  ordinance  providing  for  the  ea* 
tabUshment  of  ci^  depositories,  fixing  securi- 
ties, and  prescribing  tbe  mode  of  determining 
the  interest  rates. 

IBA.  Note.— For  other  eases,  see  Depositaries, 
Gent.  Dig.  i  20;  Dec.  Dlfr|e.*J 
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3.  Defobitabjes  (S  8*)— Gitt  Defobxtobibs— 
Ordinance  Cbeatino— Liabiutt  or  Tkbab- 

VRER. 

Under  an  ordinance  establishing  city  de- 
positories, providing  that  when  the  treasurer 
shall  obey  its  provisions  he  sball  be  relieved 
from  any  further  responsibility  for  the  funds, 
when  he  has  paid  the  money  to  tbe  depositaries, 
he  has  acted  in  obedience  to  tbe  lawful  au- 
thority and  made  a  proper  disposition  of  the 
funds,  and  he  cannot  longer  be  held  responsible. 

[Ed.  Note.^For  odiez  cases,  see  Depositaries, 
Dec.  Dig.  i  &*] 

Appeal  from  Circuit  Court,  Hinds  Oonn- 
ty;  W.  H.  Potter,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
A.  O.  Growder,  against  W.  A.  Montgomery, 
to  compel  respondent,  as  City  Treasurer,  to- 
comply  with  an  ordinance.  Writ  issued,  and 
respondent  appeals.  Affirmed. 

Williamson  &  Wells,  for  appellant  Pot- 
ter &  Thomson  and  Wm.  Hemingway,  for 

appellee. 

MAYES,  C.  J.  On  the  1st  day  of  June, 
1909,  the  mayor  and  board  of  aldermen  of 
the  city  of  JaclESon  adopted  an  ordinance 
providing  for  the  establishment  of  dty  de- 
positories, fixing  securities,  and  prescribing 
the  mode  of  determining  tbe  Interest  rates. 
It  Is  unnecessary  to  set  out  the  ordinance, 
since  there  can  be  no  legal  objection  to  its 
practical  operation,  If  tbe  city  authorities 
had  the  power  to  pass  It  After  adopting 
this  ordinance  creating  tbe  depositories  in 
the  manner  provided  by  It,  and  fixing  Inter- 
est rates  to  be  paid,  the  mayor  and  board  of 
aldermen  directed  the  city  treasurer  to  turn 
over  the  funds  to  the  depositories  in  accord- 
ance with  the  provisions  of  the  ordinance, 
which  the  treasurer  declined  to  do,  asserting 
that  the  ordinance  was  void,  and  the  mayor 
and  board  of  aldermen  without  power  to 
pass  same.  Whereupon  tbe  dty,  through  its 
mayor,  instituted  mandamus  proceedings  to 
compel  obedience  to  the  ordinance  by  the 
treasurer.  A  demnrrer  was  filed  to  this  pe- 
tition, which  practically  makes  this  issue. 
The  case  was  beard,  and  tbe  demurrer  was 
overruled,  and  the  defendant  declined  to 
plead  further.  Whereupon  the  trial  Judge 
Issued  tbe  writ  of  mandamus,  commanding 
tbe  treasurer  to  obey  the  ordinance  and  pay 
over  tbe  money  in  accordance  with  same 
From  this  Judgment  an  appeal  is  prosecuted 
here. 

In  the  case  of  State  v.  Edwards,  93  Miss. 
704,  46  South.  964,  tbe  constitutionality  of 
tbe  state  depositories  was  upheld.  Tbe  above 
case  simply  settles  the  proposition  that 
wh«%ver  there  is  authority  to  pass  such 
law,  the  law  violates  no  constitutional  pro- 
vision. Tbe  mayor  and  board  of  aldermen 
constitute  the  legislative  power  of  tbe  cltlea. 
towns,  and  villages  which  tbey  represent 
and  are  vested  with  full  power  to  pass  any 
and  all  ordinances  which  are  not  repugnant 
to  tlie  lAwa  of  the  state;  This  power  Is  «x- 
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presslr  ^ren  them  bj  sectUm  8816  of  the 
Code  of  1906.  By  this  same  section  the 
mayor  and  tmard  of  aldermen  are  gtven  the 
fall  care,  management,  and  control  of  the 
property  and  finances  of  the  city,  town,  and 
Tillage  whldi  th^  represent.  Under  the 
above  sectlim  the  mayor  and  hoard  of  alder- 
men are  vested  with  as  compete  anthorlty 
over  the  property  and  flnantes  of  the  city  as 
the  Legislature  Is  of  the  property  and  finan- 
ces of  the  state^  and  they  may  do  all  things, 
conslstait  with  the  laws  of  the  state,  which 
they  deem  necessary  to  the  care  of  the  finan- 
ces of  the  city,  or  to  the  best  Interest  of  the 
Intubltants,  vifio  are  the  real  owners  €t  the 
tmOa.  The  state  has  approved  of  this  meth- 
od of  dealing  with  Its  finances,  and,  instead 
of  having  Its  fonds  lie  idle  In  the  vanlte  of 
the  treasury,  they  are  loaned  ont  and  create 
a  revenue  for  the  pec^le  of  the  stat&  The 
city  has  undertaken  to  do  the  same  with  the 
city's  funds,  and  In  so  doing  Is  well  within 
Its  power.  The  ordinance  provides  that 
vriien  the  treasurer  shall  obey  its  provisions 
he  shall  be  reeved  from  any  further  re- 
spimslbiUty  for  the  funds.  When  he  has 
Itald  the  mon^  Into  the  depositories,  he  has 
acted  in  obedience  to  the  lawful  authority, 
and  made  a  premier  disposition  of  the  funds, 
and,  of  course^  he  cannot  be  longer  held  re- 
sponsible. 

We  can  see  no  <rt>Jection  to  this  ordinance, 
and  the  Judgmoit  of  the  court  below  Is  af- 
firmed. 


AT.AnAMA  ft  T.  HY.  CO.  V.  BALDWIN. 
<No.  14.488J 
(Supceme  Oourt  of  MississiniL  May  23,  1910.) 

1,  Tbial  (J  252*)  —  IiTsnuonoRs  —  Appuca- 
bujtt  to  Case. 

There  Is  do  error  in  refusing  as  instruction 
which  is  not  applicable  to  the  facts  of  the  ca8& 
[Ed.  Note.— For  other  cases,  aee  Trial.  Dec 
Dig.  $  252.*] 

2.  Evidence  (!  20*)— Judiciai.  NoncB— Mat- 

TBB8  09  COMUON  EnOWLEDOE. 

That  it  is  tJia  doty  of  a  railroad  section 
master  to  superrise  the  right  of  nay  and  keep  it 
in  proper  condition,  so  that  fires  would  not  ex- 
tend from  it  to  the  property  of  others,  and  to 
extinguiBh  snch  fires  when  set  out,  is  a  matter 
of  common  knowledge,  of  which  the  court  will 
take  judicial  notice. 

[E:d.  Note.— For  other  cases,  see  Brldence, 
Cent  Dig.  I  24;  Dec  DigTia^*] 

8.  Mastsb  and  Sbbvant  ({  302*)— Liabilitt 
To  Third  Persons — Scope  of  Aothobitt. 
Where  it  was  the  duty  of  a  section  master 
to  supervise  the  right  of  vray  aivi  ke^  it  in 

? roper  condition,  so  that  fires  would  not  extend 
rom  it  to  the  property  of  others,  and  to  extin- 
guish such  fires  when  set  out,  the  act  ot  such 
section  master  and  his  section  bands  in  setting 
ont  a  fire  was  <uie  witldn  the  scope  of  their  au- 
tlmrilT,  for  which  tiie  railroad  company  vas  lia- 
ble. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  {S  1217-1221,  1225^  1229: 
Dec.  Dig.  1  30e.«] 


4.  Baqaoads  (}  484*)— OpKBA-noir— Fiw  - 

PbOXUUTE  GaUBB  of  IKJUBT. 

In  an  action  for  damages  caosed  by  a  fire 
set  out  on  a  railroad  right  of  way  by  a  section 
master  and  section  hands,  evidence  M4  snffi- 
cient  to  go  to  the  jury  on  the  qaestion  whether 
the  negligence  of  the  crew  in  setting  ont  the  fire 
or  the  sudden  springing  np  of  the  wind  was  the 
proximate  cause  of  the  injury. 

'    [Ed.  Note.— -For  other  cases,  see  Railroads. 

Cent  Dig.  H  1740-1746;  Dec  Dig.  {  484.*] 

6.  Dakages  a  138*)— FiBES. 

In  an  action  uainst  a  railroad  company 
for  the  destruction  of  orchard  trees  by  fire  startr 
ing  from  the  railroad  right  of  way,  where  Ihe 
testimony  shorn  that  the  trees  were  worth  from 
$1  to  $4  apiece,  an  award  of  about  f  1.50  per 
tree  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent  Dig.  |i  897.  888;  DecTDlg.  1  ISa*} 

Ai^eal  from  Qrcult  Ooort,  Hinds  Connty; 
W.  H.  Potter,  Judga 

Action  by  E.  B.  Baldwin  against  the  Ala- 
batoa  &  Vlcksbui^  Hallway  Company.  The 
cause  was  revived  In  the  name  of  C.  F.  Bald- 
win, as  executor.  From  a  Judgment  Cor 
plalntUT,  defendant  appeals.  Affirmed. 

Appellee's  intestate,  E.  E.  Baldwin,  sued 
the  ai^>ellant,  the  .Alabama  &  Vlcksburg 
Ballway  Company,  for  $732  damage  daimed 
to  have  been  done  him  by  the  ai^llant  in  the 
destruction  of  his  peach  orchard  of  336  trees 
by  fire  set  out  by  the  employes  of  Abe  ap- 
pellant The  plaintUE  died  after  suit  was 
brought,  and  the  cause  was  revived  In  the 
name  of  bis  executor,  C.  F.  Baldwin.  There 
was  a  trial,  and  verdict  and  judgment  for 
$594  and  coats,  from  which  this  appeal  la 
prosecuted. 

It  is  Insisted  tliat  the  case  ought  to  be  re- 
versed on  three  grounds,  viz.:  That  the 
court  erred  in  not  granting  the  peremptory 
instruction  asked  on  behalf  of  the  def^d- 
ant;  that  the  verdict  Is  excessive;  and  In  re- 
fusing Instruction  No.  1  for  the  defendant,  as 
follows:  "If  the  Jury  believe  from  the  evi- 
dence that  the  defendant's  section  hands, 
for  the  purpose  of  warming  or  cooking  their 
food,  set  out  the  fire  which,  by  spreading, 
caused  the  injury  to  plaintiff  complained  of, 
and  that  as  soon  as  it  was  discovered  that 
the  fire  had  spread  to  plalntUTs  property 
they  made  all  proper  effort  to  extinguish  the 
same,  they  will  find  for  the  defendant" 

The  testimony  for  the  plaintiff  tended  to 
establish  the  following  facts:  His  h<Hne  was 
near  the  railroad.  His  peach  orchard  and 
tenant  houses  were  located  near  by  on  the 
south  side  of  the  railroad.  The  flre  occurred 
in  January,  1908,  which  destroyed  his  or- 
chard. On  that  day  a  section  crew,  in  the 
employ  of  the  defendant  company,  were  at 
work  on  the  road  near  plalntUTs  premises. 
This  section  crew  set  flre  to  a  pile  of  old 
cross-ties  on  the  right  of  way  on  the  south 
^ide  of  the  railroad.  About  noon,  wbra  thef 
ate  their  dinner,  these  cross-ties  w^e  bumtng. 
^ere  is  some  testimony  to  show  that  there 
was  still  another  flre,  whldi  the  aectloii  cieir 
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tmllt  to  wSfiB  Ibfllr  dbuwn  b/.  After  eating 
dinner  they  went  to  -woA  at  a  point  not  far 
distant  from  where  tUs  fire  was,  which  was 
left  bunilnff.  Tbe  right  of  way  ot  the  raU- 
xoad  «t  this  point  was  fool  with  weeds  and 
giaasp  not  having  beoi  deared  or  tmrned  off 
for  a  year  or  more.  Shortly  after  the  sec- 
tion crew  retamed  to  their  work,  a  fire  was 
dlscorered  tmmlng  ftom  the  direction  of  the 
railroad,  where  the  burning  cross- ties  were 
1^  toward  tbe  orchard.  It  had  made  con- 
Blderable  progress;  it  seems,  when  discovered. 
Parko',  the  section  foreman,  took  his  hands, 
and  with  the  help  of  Baldwin  succeeded  In 
eztingiilsliing  the  fire  before  It  reached  the 
tenant  taonses,  bat  after  It  had  bamed  through 
the  ondiard  and  destroyed  the  trees.  While 
tta^  ware  fighting  the  flre,  Parker  stated  to 
Baldwin  tbat  the  flre  got  ont  fnan  thB  bmm- 
Ing  cross-ties;  that  it  sprung  ap  so  sudden- 
ly be  conld  not  stop  it.  One  of  the  section 
hands  stated  to  a  witness,  about  the  same 
time,  that  the  fire  got  out  from  one  made  at 
noon  by  the  section  crew  to  warm  tfadr  din- 
ner. There  were  336  peach  trees  entirely  de- 
stroyed. The  testimony  showed  they  were 
worth  from  fl  to  V4  apiece. 

The  raUroad  company  undertook  to  show 
by  its  witnesses  tbat  the  section  crew  set  out 
DO  flre;  that  they  neither  set  flre  to  cross- 
ties,  nor  built  a  flre  to  warm  their  dinners 
by;  tbat  the  right  of  way  had  bera  burned 
off  a  few  months  before,  and  rwaa  clear  of 
weeds  and  grasa  Several  of  tbe  section 
bands  testlfled  to  tbese  facts. 

McWlllle  ft  Thompson,  for  aweUant 
Wells  &  Wdls,  for  appdlea 

ANDERSON,  J.  (after  stating  the  facta  as 
above).  There  was  no  error  In  refusing  in- 
struction No.  1  for  the  d^endant,  because 
not  Bi^ltcable  to  the  facts  of  this  case.  This 
instruction  was  asked  on  the  authority  of 
Morier  v.  Railway  Co.,  31  Minn.  351,  17  N. 
W.  95%  47  Am.  Rep.  793.  In  tbat  case  the 
court  held  that  Uie  railroad  company  was 
not  responsible  for  the  flre  which  destroyed 
the  property  of  the  plaintiff,  set  out  by  the 
section  hands  tm  the  purpose  of  warming 
their  food,  becanae  in  so  doing  they  were  not 
engaged  about  the  master's  business.  They 
were  acting  vrithoot  the  scope  of  their  au> 
thority,  and  pursuing  their  own  private  ends. 
In  that  case  the  court  used  this  language: 
"Nor  Is  there  any  evidence  that  It  was  the 
duty  of  these  section  men  to  exo'clse  any 
supervision  over  Ibe  right  of  way,  or  to  ex- 
tinguish fires  that  might  be  set  out  on  It  So 
far  as  tbe  evidence  goes,  their  onploymait 
was  ezdnslvdj  in  rcv^bing  the  railroad 
track.**  ^le  instant  case  is  clearly  distin- 
guishable fnmi  that.  Here  It  was  the  duty 
of  the  8ectl<ni  master  to  supervise  the  right 
of  way,  keep  It  In  isroper  condition  so  that 
flres  vronid  not  extend  fr<mi  it  to  the  prop^ 
ty  of  otbCTS,  and  extinguish  such  flres  when 


set  out  The  record  in  tbis  case  aufflclently 
shows  snch  to  be  among  his  duties;  and,  if 
it  did  no^  it  Is  a  mattw  of  common  knowl- 
edge, which  the  court  will  take  judicial 
notice.  In  Railroad  Co.  v.  Stlnson,  74  Miss. 
453, 21  South.  14. 622,  the  court  held:  "And  as 
to  the  scope  of  that  agency  [reforing  to  the 
section  master]  we  will  onploy  that  common 
knowledge  possessed  by  mankind  generally 
In  ascertaining  whether  it  was  his  doty  to 
look  after  and  clear  off  the  company's  right 
of  way.  We  take  knowledge  of  the  fact  that 
It  was  his  duty  to  keep  the  track  and  right 
of  way  in  proper  condition."  So  that,  in 
setting  oat  the  flre  and  in  failing  to  extin- 
guish i^  even  though  it  was  done  for  their 
own  private  purposes,  the  section  foreman 
and  bauds  wwe  acting  within  the  scope  of 
their  authority.  Tb^  w^  engaged  about 
tbe  buslneas  of  their  master.  They  were  re- 
quired not  to  do  the  very  thing  they  did  do, 
if  dangerous  to  the  property  of  others. 

There  was  no  error  in  refusing  the  per- 
emptory Instruction.  It  is  contended  tbat  no 
negligence  was  shown;  tbat  the  act  of  tbe 
section  crew  In  setting  out  the  flre  was 
shown  not  to  have  been  the  proximate  cause 
of  its  spreading  to  plaintiff's  orcbard;  but 
the  sudden  springing  up  of  the  wind  was 
shown  to  have  been  the  Intervening  efficient 
cause,  and,  thereftne,  the  court  should  have 
directed  the  Jury  to.  find  for  the  defendant. 
In  view  of  the  condition  of  the  right  of  way 
at  this  point,  taken  in  connection  with  the 
other  facts  and  circumstances  shown,  there 
was  suffidait  evidence  to  go  to  the  jury  on 
this  question. 

It  cannot  be  said  that  tbe  verdict  was  ex- 
cessive. The  Jury  allowed  tbe  plaintiff  about 
$1.S0  per  tre&  The  testimony  shows  that 
they  were  worth  from  yi  to  |4  apiece. 

Affirmed. 


McDANIEL  V.  INZER  et  al.  (No.  14.298.) 

(Supreme  Court  of  MlsBlsslppL  May  23.  1810.) 

Retobmation  of  Instbuments  (S  45*>— Mis- 
take—Evidence. 

In  a  suit  to  reform  a  deed,  so  as  to  Include 
certain  land  alleged  to  have  been  omitted  by 
mistake,  evidence  held  to  require  a  decree 
graating  plaintiff  the  relief  demanded. 

[Ed,  Note.— For  other  cases,  see  Reformation 
of  Instmments.  Cent.  Dig.  H  157-193;  Dec 
Dig.  I  45.*1 

Appeal  from  Chancery  Court,  Fonotoc 
Go'.mty;  J.  Q.  Robblns,  Chancellor. 

Bin  by  T.  L.  McDanlel  against  J.  W.  Inzer 
and  others  to  reform  one  deed  and  cancel  an- 
other. From  a  decree  for  less  than  the  re- 
lief demanded,  complainant  appeals.  Re- 
versed. 

The  appellant,  HcDanlid,  filed  bis  bill  to 
the  chancery  court  of  Fonotoc  county  against 
the  appellee,  Inzer,  and  Mrs.  Seal  and  her 
four  children.  Tishla,  Floyd,  Mattie,  and 
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Wilile^  to  reform  a  deed  to  btm  to  80  acres  of 
land  made  tbe  Seals,  being  the  8.  %  (tf 
the  N.  W.  %,  except  20  acres  In  the  sontti- 
west  comer,  and  20  acres  In  the  northeast 
comer  of  the  S.  W.  ^4,  section  21,  township 
9,  range  2,  on  account  of  a  mistake  In  the 
description  made  by  tbe  draughtsman  of  tbe 
deed,  and  to  cancel  a  deed  to  one-fifth  nn- 
dlTided  Interest  In  said  80  acres  of  land  made 
to  Inzer  by  Tisbla  Seal  as  a  cloud  upon  his 
title.  Then  vas  a  decree  pro  oonf  esso 
against  all  of  the  defendants  exc^t  Inzer, 
who  answered.  On  final  hearing  a  decree 
was  rendered  reforming  HcDanlel's  deed  to 
40  acres  of  land,  and  canceling,  as  a  cloud 
upon  his  title,  tbe  deed  to  Inzer  from  Tldila 
Seal  to  that  40;  and  doiylng  him  any  relitf 
as  to  the  other  40  acres,  described  as  the  N. 

of  the  S.  %  of  the  N.  W.  %  of  section  21, 
township  9,  range  2.  U<2>anlel  appeals  tmn 
this  decree. 

Fontaine  ft  Fontaine^  for  appellant 

ANDERSON,  J.  (after  stating  the  facts  as 
above).  The  only  question  InvolTed  In  this 
case  Is  one  of  fact — whether  the  chancellor 
was  Justified  by  the  teBtlmony  in  denying  the 
appellant,  McDanlel,  relief  as  to  the  40  acres 
of  land  described  above.  After  a  very  care- 
ful Investigation  of  the  record,  we  are  satle- 
fled  that  McDaniel  ought  to  have  been  grant- 
ed the  relief  prayed  for  as  to  the  entire  80 
acres  of  land.  In  his  opinion,  wblch  Is  In 
the  record,  tbe  chancellor  states  that  tbo  tes- 
timony did  not  show  clearly  and  satisfacto- 
rily that  Tlshla  Seal  intended  to  convey  her 
Interest  in  the  land  in  question  by  the  deed 
of  October  7,  1907.  It  Is  true  that  the  Jus- 
tice of  the  peace.  Hay,  who  wrote  the  deed 
(and  whose  testimony,  by  tbe  way,  Is  rather 
vague  and  Ihdeflnlte),  testlSes  that  be  did 
not  understand  It  was  intended  to  include  the 
Bramlett  40  acres.  McDaniel  testified  that 
it  was  so  Intended ;  Ray,  in  writing  the  deed, 
though  describing  tbe  land  erroneously,  did 
include  80  acres ;  and  afterwards  Tlsbla  Seal 
attCTiptcd  to  convey  a  one-flfth  undivided  lu- 
terest  in  tbe  whole  80  to  Inzer  for  only  $87.- 
SO,  when  it  was  worth  something  near  ^00. 
These  facts,  taken  with  all  the  circumstances 
and  surroundiugs,  show  conclusively  that  tbe 
whole  80  acres  of  land  was  Intended  to  be 
included  In  the  deed  of  October  7,  1007.  The 
testimony,  justifying  tbe  decree  of  the  dian- 
cellor  granting  relief  as  to  one  40,  applied 
with  equal  force  to  the  other;  and,  for  the 
same  reason,  the  relief  prayed  for  shuuld 
have  been  granted  as  to  that 

Notwithstanding  It  Is  with  great  reluctance 
we  disturb  the  finding  of  tbe  chancellor  on  a 
question  of  fact,  we  are  impelled  to  do  so  in 
this  case.  The  case  Is  reversed,  and  a  decree 
in  favor  of  the  appellant,  T.  L.  McDaniel, 
reforming  bis  deed  of  October  7,  1907,  so  as 
to  describe  tbe  80  acres  of  land  In  question 
as  follows:  TtM  S.  %  of  the  N.  W.  except 


20  acres  in  the  southwest  comer,  and  SO^ 
acres  In  the  northeast  comer  of  the  S.  W. 
}i  of  section  21,  township  0,  range  2  E.,  In 
Ponotoc  coun^,  H1b&,  and  eanceiluK  as  a 
cloud  upon  the  title  of  said  'McDaniel.  the 
deed  from  Tlsbia  Seal  to  J.  W.  Inc«,  dated 
20tb  of  October,  1003,  to  the  said  80  acres  of 
land. 
Berersed. 


SCLLITAN  T.  GRAND  LODGE.  K.  P.,  et  al. 
(No.  14,23&) 

(Snpreme  Court  of  HiarisBippl.  May  23. 1910.) 

1.  Mabbiagb  (I  40*)  —  Evidence  —  Priscmp- 

TIONS. 

A  marriage  swlemnized  in  due  form  of  law 
Is  presumed  valid ;  tbe  burden  of  gbowing  the 
invalidity  of  tbe  marriage  being  upon  tbe  per- 
son attacking  it. 

[Ed.  Note.— For  other  cases,  see  Marriage. 
Oent.  Dig.  if  68-60;  Dec  Dig.  1  40;*] 

2.  Mabruoc  (I  40*)  — Pbsbuhpxioiis— Ooir- 

VLlCriNO  PKESUUFnOHS. 

The  presumption  of  the  validity  of  a  mar- 
riage solemnized  according  to  law  is  superior  to 
the  presumption  of  life. 

[Ed.  Note.— For  other  cases,  see  iCarriage, 
Cent  Dig.  i  07;  Dec  Dig.  i  46.«J 

3.  DIVOBCB  (S  174*>— ErVIDBMCB— SnmciBNOT. 

In  an  action  to  recover  the  amount  of  a 
mutual  benefit  certificate,  in  which  botb  claim- 
ants claimed  to  be  the  wife  of  insured,  evidence 
held  to  show  that  insured  was  not  divorced 
from  his  first  wife  before  marrying  the  second 
time,  80  that  the  second  marriage  was  invalid. 

[Ed.  Note.— For  other  cuaem.  see  Divorce,  Dec 
Dig.  i  174.*] 

Appeal  from  GltciUt  Gonrl^  Warren  Coun- 
ty; Jno.  N.  Bush.  Judgft 

Action  by  l^uma  ItalUvan  against  tbe 
Grand  Lodge^  KnlgbtB  of  Pytbiaa,  of  Mis- 
sissippi, to  recoTW  Insurance  money,  in  which 
Mary  Davis  was  interpleaded  by  defendant. 
From  the  Judgmait  awarding  the  money  to 
Maiy  Davis,  plalntUf  appeals.  Affirmed. 

McKnlght  &  McKnight,  for  app^ant. 
Vick  Bobbins,  for  appellees. 

SMITH,  J.  On  the  25tb  day  of  October, 
19U6,  Jacob  Davis,  a  member  of  appellee  or- 
der, died  intestate,  and  the  boldor  of  an 
endowment  policy  In  said  order  for  tbe  sum 
of  $500,  payable  at  his  death  to  bis  widow  or 
other  heirs.  The  appellant  filed  a  declaration 
in  tbe  court  below,  alleging  that  her  intes- 
tate, Mentbta  Davis,  who  died  on  the  23d 
of  July,  1007,  was  the  widow  and  the  sole 
heir  at  law  of  Jacob  Davis,  and  prayed  for 
Judgment  against  appellee  for  the  sum  of 
$500,  alleged  to  be  due  under  said  policy. 
Appellee,  having  flled  its  affidavit  stating 
that  it  was  ready  to  pay  the  $500  as  the 
court  might  direct,  and  alleging  that  "a 
third  party,  Mary  Davis,  a  resident  citizen  of 
Sharkey  county,  without  oollushm  with  tbe 
defmdant.  has  a  claim  to  the  subject  of  ao 
tlon  In  the  aborMtyled  cause,'*  an  order 


•For  other  casu  see  ■ami  teplo  and  Bsetton  NUIIBBR  la  Dm.  ft  Am.  Dlg&  INI  te  4at^  *  RevoctOT  loAsxes 
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VM  entered  directing  appellee  to  pay  said 
nun  of  9900  Into  court,  and  tbat  Bnmmons 
laBue  tor  the  said  Hary  Davis  to  appear  and 
maintain  or  rellnqnlsb  bet  said  claim  tbwe- 
to.  Maty  Davis  thereupon  ai^eared,  pro- 
poonded  her  <dalm  to  the  Mid  ^SOO,  claiming 
that  was  the  widow  and  sole  heir  of  the 
■aid  Jacob  Davis.  E^m  a  judgment  award- 
ing said  mon^  to  the  said  Uax7  Davis,  this 
appeal  la  takn. 

It  anieara,  from  the  manliuce  recm^  of 
Warren  coonty  and  from  the  testimony  of 
die  minister  of  the  gospel  who  performed  the 
ceremony,  that  the  rites  of  matrimony  were 
celebrated  betwerai  the  said  Jacob  Davis  and 
Mentiila  Davis,  sibilant's  Intestate,  on  or 
abont  the  18th  day  of  Mandi.  1809;  and  It 
forthar  amwars  tram  the  evldexice  that  they 
fliereafter  lived  and  cohabited  together  aa 
man  and  vlfO  tmtU  Jacob's  death.  On  be- 
half of  iCary  Davis  It  was  shown,  from  the 
records  of  Washington  county  and  by  the 
minister  of  the  gospel  who  performed  the 
oeremony,  that  the  rltea  of  maMmony  were 
celdirated  between  the  said  Jacob  Davis  and 
Ifaisr  Davis  In  September,  1892.  It  farther 
appears  that  after  living  together  five  or  six 
years  in  Washington  and  Sharkey  comities, 
Jacob  left  Mary  and  moved  to  Warren  coon- 
ty. On  crosa^xamlnatlon  of  Mary  Davis,  It 
appeared  that  tn  1888  or  In  1887  she  was 
married  to  one  Brown  Hnntar  In  Sharkey 
county,  that  they  lived  toi^ther  two  or  tiuee 
yeuB,  and  that  Brown,  having  gotten  Into 
some  sort  of  tnmble,  left  Mary,  since  which 
time  she  has  not  Be«i  blm,  and  had  heard 
tbat  be  was  dead.  By  agreonent  of  conned 
It  alao  appears  "that  the  records  of  Bharkey, 
Warm,  and  Washington  counties  do  not 
show  any  decree  of  divorce  granted  dissolv- 
ing the  bonds  of  matrimony  between  one 
Mary  Davis,  the  defendant,  and  any  Jacob 
Davis,  or  any  one  dse." 

One  €X  aiveUanf  s  assignments  of  errw 
la  that  the  ooort  erred  In  rinsing  to  grant 
her  a  peremptory  Instmctton.  Her  first  con- 
tention Is  that  the  marriage  of  Mary  and 
Jacob  Davis  was  void,  fbr  the  reason  that 
Brown  Hunter  was  not  shown  to  be  dead  at 
the  time  same  was  contracted,  and  was  not 
abown  to  have  been  thai  absent  for  a  suffi- 
cient length  of  time  for  his  death  to  be  pre- 
somed.  There  la  some  confusion  In  the 
hooks  upon  this  subject,  but  It  Is  setUed  In 
this  state  tiiat,  where  a  marriage  haa  been 
solemnized  In  due  form  of  law.  It  wHl  be 
presumed  to  be  valid,  and  that  this  presump- 
tion la  superior  to,  and  will  overcome,  the 
preanmptlon  of  llffc  The  4inrd«i  of  showing 
the  invalidity  of  the  marriage  Is  ap(m  the 
party  attacking  It  Spears  v.  Burton,  81 
Miss.  665;  Wilkle  v.  Collins,  48  Miss.  611; 
Ballway  Co.  v.  Beatdsley,  79  Miss.  417,  80 
Booth.  66a  In  WllUe  v.  CoUhis  the  court 
said:  "If  no  other  fact  aiveared,  but  simply 
the  marriage,  the  presumption  is  in  favor 


of  validly.  But  there  Is  also  a  presumpthm 
In  CavM  of  the  contlnnance  of  lite,  which  is 
only  overcome  by  a  {Mrotracted  absence  tor 
the  time  spedfled.  In  such  circumstances, 
founded  on  condderations  of  policy,  and  In 
favor  of  Innocence,  the  presumption  in  favor 
of  the  marriage  will  prevail,  as  against  that 
at  the  continuance  of  life;  and  It  will  de- 
volve upon  the  dlspntant  of  the  marriage  to 
ovwconw  it  by  testimony  that  the  first  hus- 
band was  living  at  tiie  time  of  the  secmid 
marriage."  Vn6.ee  the  evidence,  therefore, 
the  marriage  of  Mary  and  Jacob  must  be 
preenmed  to  h|i.ve  been  valid. 

But  It  is  said  that  the  law  atoo  presumes 
the  validly  of  the  marriage  between  Jacob 
and  Menthia,  and  that  the  burden  devolves 
upon  the  party  attacking  same — that  Is,  upon 
Mary  Davls-of  dtowlng  Its  invalidity;  that 
Is,  that  the  former  marriage  of  Maiy  and 
Jacob  luid  not  been  dissolved  by  death  or  di- 
vorce. This  Is,  of  course,  true  and  It  was  so 
hdd  by  this  court  In  Ballway  Company  v. 
Beardsl^,  sniwa;  but  thla  burden  was  met 
by  Mary.  She  herself  was  Uvli^  and  the 
pnxtf  showed,  as  clearly  as  a  negative  can 
evw  be  shown,  that  no  divorce  had  been  ob- 
tained by  her  m  by  Jacob.  Tlie  evidence 
shows  that  Kttsx  their  separation,  which  oc- 
curred in  Sharkey  county,  Jacob  lived  contin- 
uously in  Warren  county;  tiiat  she  contin- 
ued to,  and  now  does  reside  in  Shazk^  coun- 
ty. A  decree  of  dtvwce  would  have  to  be 
shown  by  the  record,  and  undor  the  agree- 
ment of  counsel  the  records  of  those  conntles 
show  no  such  decree.  It  follows,  therefore, 
that  no  such  decree  was  ever  made.  If  au- 
thority Is  needed  for  this  iroposltUm,  it  can 
be  found  In  Schmlsseur  et  aL  v.  Beatrie, 
147  in.  m  86  N.  B.  625. 

Appellant  also  contttidB  that  the  Jacob  Da^ 
vis  who  was  married  to  Mary  was  not  identi- 
fied as  the  same  Jacob  who  was  afterwards 
married  to  Menthia.  There  was  sufficient 
evidence^  particularly  the  testimony  of  John 
Bowman,  from  whldi  the  jury  could  find  this 
fact  There  was  no  error  In  the  other  mat- 
ters comfdained  of. 

Thore  Is  an  ^n?uent  conflict  between  the 
case  of  WUkle  v.  Collins  and  Railway  Com- 
pany V.  Beardsley,  Bapn,  relative  to  tiie  va- 
lidity <tf  the  last  marriages  therein  involved; 
that  is,  the  ones  therein  wbldi  correspond  to 
the  marriage  of  Jacob  and  Moithia  In  tiie 
case  at  bar.  <An  examination  of  these  cases, 
however,  will  disclose  that  in  tiie  former 
case  the  court  seems  not  to  have  considered 
the  iwesumptitm  of  validity  attaching  to 
thbi  marriage,  and  which  casts  tiie  burden  of 
showing  Its  Invalidity  upon  the  party  attack- 
ing same.  The  case  was  permitted  to  tain 
upon  the  validity  of  the  first  marriage  alone. 

The  rule  announced  in  Railway  Company 
V.  Beardsley  is  a  correct  <me,  and  is  support- 
ed by  the  weight  of  antbori^. 

Affirmed. 
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80DTBBRN  RT.  00.  IN  MISSISSIPPI  t. 
DONLET.    (No.  14^.) 

(Sapreme  Coart  of  Misslwippl.  May  16,  1910.) 

Appeal  from  CHrcult  Court,  Carroll  County; 
G.  A.  McLean,  Jr.,  Judge. 

Action  by  8.  J.  Donley  against  the  Southern 
Railway  Company  In  MiBslssIppi.  From  a 
judgment  for  plaintiff,  defeudaot  appeals.  Af- 
Rrmed.  if  plaintiff  accepts  a  reduc^  amount; 
and.  If  no^  rerened  and  remanded. 

This  is  an  appeal  from  a  judgment  for  $300 
for  damages  to  the  land  of  appellee,  caused 
grave)  from  the  roadbed  of  tne  appellant  rail- 
road company  being  washed  onto  said  land  by 
a  creek  mtleb  orexflowed  its  hanks  after  heayy 
rains. 

Gatchings  ft  Gatdilngi,  for  appellant   M.  B. 

Grace,  for  appellee. 

MATES,  C  3.  It  the  appellee  will  remit  the 
amount  recovered  in  Uiii  suit  down  to  $176,  the 
case  shall  stand  affirmed;  but,  upon  its  fail- 
ure to  do  90  within  20  days  after  the  rendition 
of  tills  Judgment,  the  decree  shall  be  rerersed, 
and  the  cause  remanded.  The  cost  of  this  suit 
in  this  court  to  be  taxed  against  apx»elle«. 


HUMPHBETS  et  al.  t,  DREW. 

(Supreme  Court  of  Florida.  Dirtsion  A.  April 
19;  I9ia  Rehearing  Denied  May  20;  1910.) 

(ByUabut  bv  the  Court.) 

1.  CoBPORATiONS  ({  262*)— Ltabilitt  or  Iw- 
OOBPOBA.T0BS— Action  bt  Ckeditobs. 

Section  2652  of  the  Genera]  Statutes  of 
1906  prohibits  the  transaction  of  any  business 
by  a  corporation  until  certain  specified  re- 
quirements have  been  complied  with,  and  pro- 
vides that.  If  any  corporation  shall  transact  any 
businesa  before  complying  with  such  require- 
ments, Its  incorporators  and  stockholders  shall 
be  peiBonally  lUble  for  all  of  the  corporation 
debts  as  if  tn^  were  members  of  a  general  part- 
nership, and  not  stoekbotders  of  a  corporation. 

[Ed.  Note.— For  other  cmses,  see  Corporatioii^ 
Dec  Dig.  S  262.*] 

2.  RiQHTB  or  Cbboitobs. 

The  fact  that  creditors  deal  with  and  ex- 
tend credit  to  a  concern  as  a  corporation  does 
not  estop  them  from  enforcing  the  personal  lia- 
bility of  the  stockholders  for  &ilure  to  comply 
~with  the  requirements  of  section  2652  of  the 
General  Statutes  of  1906. 

3.  COBPOBATIONS  (|  220*)— LlABIUTT  OF  IN- 
COBPOBATOBS— PaBTNEBSHIP. 

The  stockholders  of  a  proposed  corporation 
who  execute  a  promissory  note  in  the  name  of 
Bucb  corporation  prior  to  the  issuance  of  the  let- 
ters patent  are  liable  as  members  of  a  genenl 
partnership  for  the  amount  of  such  note,  under 
the  provisions  of  section  2652  of  the  General 
Statutes  of  1906,  and  an  action  thereon  may  be 
maintained  against  them  as  partners. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent.  Dig.  S  866;  Dec.  Dig.  |  220.*] 

4.  AfPEAI.  and  EBBOB  (I  10i0*)--HABUI.ES8 

Ebrob— SuBTAiniNo  Dbhubbeb  to  Pleas. 
If  pleas  are  so  faulty  and  defective  as  to  tie 
wholly  Dad  and  to  constitute  practically  no  de- 
fense, or  clearly  tend  to  couittse  the  issue,  as 
the  case  may  be,  so  that  the  court  would  be 
warranted  In  striking  out  such  pleas  of  its  own 
motion,  do  reversible  error  is  committed  In  sus- 


taining a  deimirrer  tliereto^  evsD  thoudi  the 
proper  method  of  attack  might  be  by  motum. 

[Ed.  Note.— For  otiier  cases,  see  Anwal  and 
Error,  Cent  Dig.  |S  4089,  4090;  Dec.  Dig.  { 
1040.*] 

6.  Affbal  and  Bbbob  (i  1017*)— Rstiew— 

BINDINGS  Of  RKTEBBX. 

The  findings  of  a  referee  upon  questions  of 
fact,  where  the  witnesses  are  examined  before 
him,  are  entitled  to  the  same  weight  as  the  ver- 
dict of  a  Jurv.  In  neither  the  one  case  uor 
the  other  wotud  an  appellate  coart  be  warrant- 
ed in  disturbing  sndi  findings  ^r  VMdict  or  in 
reversing  the  judgment  because  the  evidence  ad- 
duced is  conmcting. 

[Ed.  Note.- For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  899&-4006;  Dec.  Dtf.  I 
1017.*] 

Error  to  Circuit  Covnrt,  Suwannee  Comi- 
ty; A.  B.  Small,  JtHlg& 

Action  by  M.  C.  Drew  against  A.  L. 
Humpbreys  and  others.  Judgment  for  plalo* 
tiff,  and  defmdants  bring  error.  Affirmed. 

Hnmphrors  ft  Hantil  and  Oartnr  &  Mc- 
CoUnm,  for  plaintiffs  In  mm.  Cbarlea  E. 
Davla,'  for  defendant  In  error. 

BHAGKLSUraED,  J.  The  defendant  In 
error  brooght  an  action  of  assomprit  against 
the  plaintiffs  In  error,  wbldi  vas  raferred 
by  agreement  of  tbe  parties  for  trial  and  dls> 
position  to  Hon.  A.  R.  Small,  by  whom  a 
Judgmait  was  rendered  In  favor  of  tbe 
plaintiff  In  tbe  conrt  below  for  $1,687.18  dam- 
ages, and  MSfia  costs,  whldi  jDdgmoit  tbe 
defendants  sedE  to  have  reviewed  bere  by 
writ  of  mor.  Tbe  actltm  la  brot^bt  against 
the  defoidants  as  partnws  doing  bnslneBS 
ander  tbe  name  of  tbe  live  Oak  Brick  ft 
Soj^ly  Onnpany,  and  it  Is  songbt  to  r^ 
cover  a  balance  alleged  to  be  doe  npon  a 
certain  promissory  note,  a  copy  of  vliidi 
Is  attached  to  tbe  declaration  as  tbe  cause 
of  action.  Tbe  declaration  contalu  three 
connts.  Very  briefly  stated,  tbe  first  oonnt 
alleges  tbe  execution  of  a  certain  promis- 
sory DOte  by  tbe  defoidantB,  bearing  date 
tbe  3d  day  of  October,  to  tbe  order  of  Mc- 
Donald Bride  ft  Oemmt  Company,  for  the 
sum  of  92396.97,  payable  60  da^  after  date, 
with  Interest  from  date  at  the  rate  of  10 
per  coit  per  annum;  that  the  McDtmald 
BriCk  ft  Cement  Company  assigned  tbe  same 
to  tbe  plaintiff.  The  second  count  alleges 
that  tile  defendants  filed  their  applicatloa 
for  a  charter  of  incorporation  aa  the  Live 
Oak  Brick  &  Sui^ly  Oompany  on  the  19th 
day  of  8ept«nber,  1906,  whltA  ai^cation 
was  granted  and  letters  patoit  Issued  on  the 
20th  day  of  tbe  succeeding  Octobo-,  but  that 
prior  to  Bo<di  dat^  to  wit,  on  the  8d  day  of 
October,  1906b  the  defoidants,  being  Indebt- 
ed to  McDonald  BrlCk  ft  Oonait  Company  In 
the  sum  of  $2,896.97  by  and  nndw  the  style 
of  the  Live  Oak  Bride  ft  Suroly  Ccmipany. 
made  their  promissory  note  by  which  they 
promised  to  pay  to  the  order  of  audi  creditor 
such  sum  of  mon^  OO  days  after  date^  irtildi 


•For  otlier  cases  see  same  teple  and  sMtlon  NUMBER  in  Dee.  *  Am.  Digs.  1M7  to  data,  ft  Bsvertar  iDOazes 
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note  vas  tben  ftnA  there  asa^ed  to  the 
plain  tut  The  third  connt  la  but  little  more 
than  a  condensed  statmnent  of  the  flret  count 
The  first  error  assigned  and  urged  beDore 
na  Is  the  snstahilDg  of  a  dmnrrer  to  the 
second  plea  of  deCendanta.  Bach  plea  la  as 
follows: 

"And  for  a  second  plea  these  defendants 
say  that  the  said  AL  C.  Drew  and  the  Mc- 
Donald Brick  &  Cement  Company  before 
the  Incorporation  of  the  Ann  as  alleged,  and 
since  the  said  tlm^  have  been  dealing  with 
the  I/lve  Oak  Bt1<^  &  Supply  Company  as 
a  corporation,  and  every  transaction  had  be- 
tween the  Live  Oak  Brick  &  Supply  Com- 
pany before  and  since  the  execution  of  the 
said  note  has  been  a  transaction  as  a  corpo- 
ration. Defendants  further  say  that  the 
said  M.  C  Drew  by  receipts  for  money  paid 
and  by  letter  and  otherwise  has  repeatedly 
recognized  and  dealt  with  this  company  as 
a  corporation.  Wherefore,  these  defendants 
Bay  that  the  said  M.  C.  Drew  Is  e8top];>ed  to 
doay  that  the  plalntlCT  In  this  cause  was  a 
corporation  or  Is  a  corporation." 

The  substantia]  matters  of  law  Intended 
to  be  argued  In  support  of  the  dfflnurrer  were 
stated  as  follows: 

**(!)  The  facts  set  up  are  not  snfficlent  to 
estop  plalntlflT. 

**CS>  It  neither  traTerses  nor  confeases  and 
avoids  the  declaration. 

"(3)  It  sets  up  no  misrepresentation  on  the 
part  of  the  plaintiff. 

"(4)  Hie  law  fixes  the  status  of  the  de- 
fendants. 

It  la  not  shown  that  the  defendants 
hflTe  acted  In  their  prejudice  on  repreaenta- 
ttons  or  actions  of  the  plaintlfiC" 

In  support  of  this  assignment,  the  plain- 
tiffs cite  and  rdy  upon  the  following  author- 
ities: Coogler  T.  Rogers,  25  Fla.  853,  7  South. 
301;  Jackson  Sharp  Co.  v.  Holland,  14  ria. 
3S4;  Booake  t.  Gulf  Ice  Co..  24  Fla.  560,  5 
South.  247;  Owensboro  Wagon  Ca  v.  Bliss, 
132  Ala.  253,  SI  South.  81,  90  Am.  St  Rep. 
n07;  Morawetz  on  Private  Corporations  (2d 
Ed.)  pars.  750,  774,  778.  We  have  carefully 
examined  these  authorities,  and  are  of  the 
opinion  that  tbey  signally  fall  to  sustain  the 
oont^tlon  of  the  plaintiffs  In  error.  We 
would  refer  to  section  2052  of  the  General 
Statutes  of  1906,  which  Is  as  follows: 

"2652.  (2127)  Corporation  Not  to  Transact 
Business  Until  Certain  Requisites  Compiled 
With.— Xo  corporation  shall  transact  any 
bUBlnesB  until  It  has  had  the  letters  patent 
with  a  certified  copy  of  the  charter  recorded 
fn  the  office  of  the  clerk  of  the  circuit  court 
of  the  county  wherein  the  principal  place  of 
btislness  la  located,  and  has  also  filed  with 
the  Secretary  of  State  and  with  the  said  clerk 
(except  In  the  case  of  building  and  loan  asso- 
ciations) duplicate  affldavlts  by  its  treasurer 
that  ten  per  cent  of  its  capital  stock  has 
been  subscribed  and  paid.  If  any  corpora- 
tion shall  transad;  any  business  before  com* 
plyiiiS  with  these  reqnlrements,  or  if  any  cor- 


poration (bartered  by  a  special  act  of  the 
Legislature  shall  transact  any  business  be- 
fore filing  said  dnpllcate  affidavits  and  pay> 
log  the  charter  fees  required  by  law  to  the 
Secretary  of  State  for  the  state  treasury,  Its 
stockholders,  or  In  the  latter  case  Its  in  corpo- 
rators and  stockholders,  shall  be  personeily 
llahle  for  all  of  the  corporation  dcft)t8  as  If 
they  were  members  of  a  grateral  partuOTshlp 
and  not  stockholders  of  a  corporation." 

See  Heinberg  Bros.  t.  Thompson,  47  Fla. 
163,  87  Soutb.  71,  which  seems  to  us  absolute- 
ly decisive  of  the  point  The  note  in  ques- 
tion was  executed  prior  to  the  Issuance  of 
the  letters  patent  at  which  time  the  defend- 
ants had  no  corporate  existence  of  any  kind, 
either  de  jure  or  de  facto.  The  plea  la  doubt- 
less defective  as  a  pleading  for  other  reasons, 
but  It  Is  unnecessary  for  us  to  consider  them. 
This  assignment  must  fall. 

After  the  sustaining  of  this  demurrer  the 
defendants  filed  four  amended  pleas,  the  sec- 
ond and  fourth  of  which  are  as  follows: 

"And,  for  a  second  plea,  to  each  and  every 
connt  of  plaintiff's  declaration  herein  these 
defendants  pray  judgment  of  said  cause  be- 
cause they  say  that  the  said  alleged  note  and 
promise  In  the  said  declaration  mentioned, 
if  any  sudi  were  made,  were  made  jointly 
with  the  McDonald  Brick  &  Cement  Com- 
pany, a  corporation  under  the  laws  of  the 
state  of  Florida,  doing  business  in  the  dty 
of  Jacksonville,  in  Duval  county,  Fla.,  and 
who  Is  still  doing  bnslness  In  Duval  county, 
Fla.,  and  within  the  jurisdiction  of  this  court, 
and  not  by  these  defendants  alone,  and  this 
the  said  defendants  are  ready  to  verify. 
Wherefore,  inasmuch  as  the  said  McDonald 
Brick  A  C^ent  Company  are  not  named  In 
the  said  writ  together  with  the  said  defend- 
ants, they,  the  said  defendants,  pray  judg- 
ment of  said  writ,  and  tiiat  the  same  may  be 
quashed." 

"And  for  a  fourth  plea  these  defendants 
say  that  plaintiff  ought  not  to  have  and  main- 
tain his  said  action  against  them,  because 
they  say  that  the  said  M.  C.  Drew,  plaintiff 
In  this  cause,  and  the  said  McDonald  Brick 
ft  Cement  Company,  a  corporation  under  the 
laws  of  the  state  of  Florida,  and  doing  busi- 
ness in  the  dty  of  Jacksonville,  in  Duval 
county,  Fla.,  were  copartners  vrtth  these  de- 
fendants and  members  of  the  said  firm  of 
the  Live  Oak  Brick  &  Supply  Company  at  the 
time  of  the  execution  of  the  alleged  note; 
that  the  McDonald  Brick  ft  Cement  Company 
was  duly  authorized  by  its  charter;  that  the 
Bald  M.  C.  Drew  and  the  said  McDonald 
Bri<^  &  Cement  Company  were  the  owners 
of  a  large  amount  of  the  capital  stock  of  the 
firm  of  the  Live  Oak  Brtcb  &  Supply  Com- 
pany, to  wit  $2,000.  at  the  time  of  the  execu- 
tion of  the  said  note;  that  at  the  time  of  the 
execution  of  said  note  the  said  partnmhlp 
business  had  not  been  settled,  and  that  the 
execntlon  of  said  note  was  a  partnership 
transaction  and  for  and  on  behalf  of  partner- 
ship bnainesB,  all  of  which  these  def«idanti 
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stand  ready  and  willlns  to  Terlfy.  Where- 
fore tliese  OefendantB  pray  Judgment,  If  plain- 
ttfl  ovf^  to  hare  lila  aforesaid  action  against 
them." 

The  plaintiff  filed  a  motion  to  strike  all  of 
sach  pleaa,  which  was  granted  only  as  to 
die  second  and  fonrth  pleas,  and  this  rallng 
forms  the  basis  for  the  second  and  third  as- 
signments. The  groands  stated  hi  the  motion 
as  to  the  second  plea  are  as  follows: 

"(a)  It  Is  the  second  saccesslve  plea  In 
abatement  to  the  dedaraOon. 

"(b)  It  sets  up  matt^  contained  In  former 
plea  orermled  by  the  court 

**(c)  Corporattons  are  Incapable  of  entering 
Into  partnership  relations  with  others.** 

The  grounds  stated  in  the  motion  as  to  the 
fourth  plea  are  as  follows: 

"(a)  It  attemiits  to  set  up  matter  in  abate- 
ment. 

**(b)  It  contains  In  substanee  matter  set  np 
In  first  and  second  pleas. 

**(c)  It  neither  tniTerses  nor  confesses  and 
avoids. 

**{A)  It  Is  r^ngnant 

**(e)  OorporatlonB  cannot  entra  Into  partner- 
dilp  relatlona  with  othars.** 

We  would  call  attention  to  the  ftkct  that 
nowhere  in  the  motion  to  strike  Is  It  alleged 
or  set  forth  that  such  pleas  were  "so  framed 
as  to  prejudice  or  embarrass  or  dday  the  fair 
trial  of  the  action,"  for  whldi  reasms  tlie 
same  were  liable  to  be  strhifcen  out,  as  pro- 
vided by  secUott  1433  of  the  General  Stfttutes 
of  190&  We  hare  srt  forth  the  grounds  of 
the  motion  as  appUed  to  each  of  the  strlck«i 
pleas. 

A  demurrer  was  also  filed  contemporane- 
ously with  the  motion  to  strike,  which  was 
directed  to  all  of  the  pleas  and  which  was 
oTemiled  as  to  the  first  and  third  pleas,  but 
no  ruling  whatever  appears  to  have  been 
made  thereon  as  to  the  second  and  fourth 
pleas,  so  that  matter  is  not  befme  us  for  con- 
sideratlfHi.  A  careful  examination  of  the 
two  pleas  which  were  so  stricken  discloses 
that  they  are  quite  faulty  and  .defective,  so 
much  so  in  fact  that  we  are  of  the  opinion 
that  tiie  trial  court  would  have  been  Jastlfled 
In  striking  them  out  of  Its  own  motion.  This 
being  true,  It  necessarily  follows  that  no  er- 
ror was  committed  In  granthig  the  motion, 
even  thoui^  it  may  not  have  been  framed  In 
accordance  with  the  statute.  Bee  Hooker  v. 
Forrester,  53  Fla.  892,  43  South.  241;  O'Brien 
V.  State,  B5  Fla.  146,  47  South.  11 ;  PoppeU  v. 
Culpepper,  66  Fla.  616,  47  South.  351;  Ham- 
mond V.  Veteburg,  66  Fla.  368,  48  South.  419; 
McKinnon  v.  Johnson,  67  Fla.  120,  48  Sooth. 
910;  Southmi  Home  Ins.  Go.  v.  Putnal,  67 
Fla.  109^  4B  South.  922.  These  two  assign- 
ments have  not  been  sustalued. 

This  brings  us  to  the  fourth  and  laM  as- 
slgnment,  which  Is  based  upon  the  overruling 
of  the  motion  for  a  new  trial.  This  motion 
contains  seven  grounds,  but  no  useful  par- 


pose  would  be  senred  by  discnsslng  than  In 
detail.  Suffice  It  to  say  that  the  main  conten- 
tion urged  before  na  Is  as  to  the  sufficiency 
of  the  erldmce  to  sustain  the  findings  of  the 
referee.  It  Is  settled  law  In  this  court  that 
the  findings  of  a  referee  upon  auestlons  of 
fact  whrae  die  witnesses  are  oamlnsd  be- 
fmre  him  are  entitled  to  the  same  wel^t  as 
the  verdict  of  the  Jury.  In  nelthw  the  one 
case  nor  the  other  would  an  appellate  court 
be  warranted  in  disturbing  sudi  findings  or 
verdict  m  In  reversing  the  Jndgmoit  because 
the  evldoice  adduced  Is  c<Hifiictbig.  Brown 
V.  Bowie,  88  Fla.  - — >  60  South.  637,  and  an- 
thpilties  there  dted.  We  are  of  the  opinion 
that  the  evideice  Is  amply  st^doit  to  sup- 
port the  flndlnga  of  the  refraee.  It  follows 
from  what  has  been  sold  that  the  Judgment 
must  be  affirmed. 

WHITFIELD,  a  J.,  and  COCKRELI., 
concur. 

TATLOR,  HOOKER,  and  PABKHILLb  JJ., 
concur  In  the  opinion. 


UNITED  HARDWARE-FURNITURE  CO.  v 
BLUE. 

(Supreme  Court  of  Florida.  Sfarch  4,  Iftia 
Beadnotea  Filed  Hay  19,  1910.) 

(Syllabiu  Iv  th9  Oomi.) 
1.  FbAUDB,    STATtTTE   OF   ^    89*)  —  SaU  OT 

Goods— Acceptance. 

No  contract  for  the  sale  of  any  jtersonal 
property,  goods,  wares,  or  merdiandise  diall  be 
eood,  unless  the  buyer  shall  accept  the  goods 
(or  any  part  of  them)  so  sold  and  actually  re- 
ceive  the  same,  or  give  something  in  earnest  to 
bind  the  bargain,  or  In  part  payment,  or  some 
note  or  memorandam  in  writing  of  the  said 
bargain  or  contract  be  made  and  signed  by  the 
parties  to  be  chained  bv  such  contract,  or  their 
agents  thereunto  lawfully  authorized. 

[Ed.  Note— For  ot^er  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  H  165-173;  Dee.  DIgTl  SO.*] 

2L  FBA17DS,    STATtJTE    OW   (|   80*)  —  SaUI  OP 

QooDS— Acceptance. 

In  order  to  bring  a  contract  for  the  sale  of 
goods  within  this  exception,  it  is  necessary  that 
the  goods  should  have  been  received  and  auo  ac- 
cepted br  the  buyer.  Even  the  delivery  of  goods 
to  the  buyer,  or  the  receipt  of  them  by  him, 
without  an  acceptance,  la  not  sufficient.  Some 
act  or  conduct  on  the  part  of  the  buyer  or  bis 
authorized  agent,  maintaining  an  Intention  to 
accept  the  goods  as  a  performance  of  the  con- 
tract, and  to  appropriate  them.  Is  required  to 
supply  the  place  of  a  written  contract,  or  pay- 
ment, or  part  p^ment, 

[Ed.  Note.— For  other  cases,  see  Fmnda,  Stat- 
ute of,  Gent.  Dig.  ||  166-178;  Dec  DigTl  89.*] 

8.  E^UDS,  STATun  or  Q  89*)— Sau  or 
Goods— AocEPTANOB—AooxprAiccB  bt  Cab- 

BIEB  AS  AOENT. 

A  common  carrier,  whether  selected  by  the 
seller  or  the  buyer,  to  whom  goo^  are  intrusted 
without  instnititions  to  do  anything  but  to  carry 
and  deliver  them  to  the  buyer,  la  no  more  than 
an  agent  to  carry  and  deliver  the  goods,  and 
has  Qo  Implied  authority  to  do  the  act  required 
to  constitute  an  acceptance  and  receipt  on  the 
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part  of  Uie  bnyer  ud  to  tako  tte  can  oot  of  the 
■tatute  of  frauds. 

[Ed.  Note.— For  other  cases,  tee  Franda,  Stat- 
Qte  of.  GMt  Die.  I  170;  Dm;  TAg,  f  80.*] 
4.  AccouHT  Stated  ^  6*)— Accomrr  Ben- 

DEKBO. 

To  ^Te  an  aecoont  rendered  the  force  of 
an  aoeoant  stated  becaose  of  silence  on  the  part 
of  the  party  sought  to  be  ehaieed,  the  erldence 
ninst  show  the  rendition  of  the  account  to  the 
defendant. 

[Ed.  Kote. — For  other  cases,  see  Account  Stat- 
ed Gent  Dig.  SS  30-40 ;  Dec.  Dig.  9  6  *] 
B.  Acconnr  Stated  <{  19*)— Accouht  Bxk- 

DERED— ETIDENOE. 

The  plaintifTs  usual  custom  of  sending  out 
statements  to  different  parties,  including  the 
defendant,  the  first  of  every  mouth,  ehowlng  the 
goods  bought  during  the  preceding  month  and 
the  balance  remaining  over,  is  not  sufficient  to 
establish  the  fact  that  certain  bills  in  Ques- 
tion were  rendered  to  defendant. 

lEd.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent.  Dig.  i  93;  Dec.  Dig.  {  19.*] 

e.  Fbauds,  Statute  or  (5  115*)— "Meuoban- 
Duu"  Signed  bt  Pabtt  to  be  Ohabobi^ 
Entbt  in  Account  Book. 

The  entry  in  the  seller's  account  book  is 

not  a  memorandum  signed  by  the  party  to  be 

charged  within  the  meaning  of  the  statute  of 

frauds. 

[Ed.  Note.— For  other  cases,  see  Fnnds,  Stat- 
ute ot  Cent.  Dig.  »  242-250;  Dec.  Dig.  f  116.* 

For  other  detinitions,  see  Words  and  Phrases, 
ToL  5,  p.  4472 ;  vol.  8,  p.  7720.] 

7.  ApPEiX  AND  BRBOB  (§  1058*)— HAUC1ES8 

Errok— Ruling  on  Evidence. 

The  court  makes  a  harmlesfl  error  In  sua* 
taining  an  Improper  objection  to  a  question, 
where  the  witness  had  already  given  an  answer 
to  the  question. 

lEd.  Note.~For  other  cases,  see  Appeal  and 
Brior.  Cent  Dig.  H  4196,  4200-4206;  Dec  Dig. 
•  106&*] 

8.  Tbial  (S  45*)— Appeal  and  EIbbob  (S  692*) 
— Nbcbssitt  fob  Bill  of  Exobptions— Re- 
mSAL  TO  Rboeivb  E*DBTHEB  TESmiONY- 
BCTT  TO  STAIS  NaTDBX  OT  TKSTIIIONT  OE- 
TERBD. 

Before  counsel  may  be  heard  to  complain 
of  the  action  of  the  court  in  proceeding  to  judg- 
ment,  notwithstanding  his  offer  to  introduce  fur- 
ther testimony,  be  aboold  have  disclosed  to  the 
conrt  what  trat  testimony  was,  and,  before  Uils 
conrt  may  review  it,  the  bill  of  exceptions  should 
Bet  it  forth. 

[Ed.  Note.— For  other  case*,  see  Trial,  Cent. 
Dig.  H  110-114;  Dec.  Dig.  I  45;*  Appeal  aod 
Error,  Cent  Dig.       2905-&09;  Dec  Dig.  S 

0.  Tbiai.  a  IVS*)— Reception  op  Ettdenoe— 

EriDBNCE  PBEVIOUfiLT  PbOPBBLT  StBICKEN. 

Testimony  offered  by.  the  plaintiff  having 
baen  heretofore  admitted  Vd  evidence  and  after- 
wards properly  stricken,  the  court  did  not  err  in 
refaring  to  aflow  a  repetition  of  it 

pEd.  Mbt&^FoT  other  caaea,  m*'  Tii^  Dec. 
Dfg.  I  56.*] 

In  Banc  Erm  to  Circuit  Ootirt;  Taylor 
Ooantr ;  B.  H.  Palmer,  Judge. 

Action  iff  tbe  United  Hardware-Fnrnltare 
Company  againBt  K.  A.  Bine.  Plalntitt  took 
s  noiualt,  and,  teem  a  final  Judgment,  brings 
emnr.  Afflnned. 

W.  B.  Davis,  for  plalntlfr  In  error.  D.  W. 
Blanton  and  O.  B.  Davis,  for  defendant  In 
error. 


PABKHIUh  X  The  plaiDtUt  In  error 
sued  the  defendant  In  error  in  tbe  circuit 
conrt  for  Taylor  oountr;  the  declaration 
c(mtalnlng  the  common  counts.  The  plea 
was  newp  indebted.  Pending  tb»  taking  of 
teBtim<niy,  the  plalnUit  took  a  nonsuit,  and, 
under  tbe  prorisions  of  eectton  1687  of  tbe 
General  Statutes  of  1906,  cranes  here  by 
writ  of  em>r  for  rrilef  from  the  final  Judg- 
ment thoreln. 

am  testimony  teuds  to  tbow  that  the 
plaintiff  conducted  a  graieral  hardware  and 
furniture  business  In  Perry.  Taylor  connty, 
Fla.  Tbe  defoidant  Uyed  In  North  Caroli- 
na, but  owned  and  operated  a  sawmill  at 
Shady  QrOT^  or  Luther,  In  Taylor  county, 
Fla. ;  one  D.  A.  Blue,  Jr.,  being  his  agent  In 
charge  of  tbo  mllL  Some  time  during  tbe 
summer  of  1907  D.  A;  Blue^  Jr.,  at  three  dlf- 
fCTent  times  ordered  or  bought  from  tbe 
plaintiff  a  circular  saw,  a  conrejw  outfit, 
and  a  piece  of  Qandy  belting.  The  order  was 
not  in  wrltliw,  a  yerbal  arrangement  be- 
tween  tbe  pWntlfl  and  defendant's  agent 
Not  haTing  the  goods  in  stoA,  ot  which  fact 
the  ag«it  of  the  defendant  had  knowledge, 
the  plaintiff  ordered  the  same  shipped  to  the 
defendant  by  other  parties  and  paid  for  th«u. 
Blue,  the  agent,  directed  the  {Oalntlff  to  bare 
the  goods  shipped  to  K.  A.  Blna  Tbe  de- 
fendant baa  never  paid  for  tbe  articles  In 
question  hoe.  The  plalntiflrs  book  of  wigl- 
nal  entry  shows  that  on  August  12,  1007, 
there  was  chafed  thereon  to  K.  A.  Blue  1 
62"  circular  saw,  |78.^ 

The  plaintiff  introduced  In  evidmce  the 
following  order: 

"Order  No.  156.  t/i«,  1907. 

"M.         a  a  Atfclns  A  Co. 
"Ex.  to  K.  A.  Blue, 
"At  Shady  Grove,  Fla. 
-How  Ship:   Express.   When;  ■■  — 
"Terms:  — —  - 

"1  Inserted  tooth  circular  saw,  62"  diam. 
44  teeth,  right  hand,  gauge  8  or  0  Hole  Std. 
Lng.  pin  holes  std.  600  to  650  Rev.  Express 
to  K.  A.  Blue,  Shady  Grove.  Fla.  Expense 
United  Hdw.  Fum.  Co.,  Perry,  Fla.  Will 
appreciate  prompt  attention.  Onr  customer 
needs  the  saw  to-day." 

J.  L.  Wagnar  testified  that  he  was  the 
shipping  derk  for  E.  O.  Atkins  A  Co.  of  In- 
dianapolis, Ind. ;  that  on  the  6tb  day  of 
August,  1007.  he  made  a  shipment  as  agent 
for  said  E.  C.  Atkins  &  Co.  to  K.  A.  Blue, 
Shady  Grove,  Fla.,  by  order  of  the  United 
Hardware-Furniture  Company,  the  plaintiff 
here,  the  shipment  consisting  of  one  case, 
circular  saw ;  that  he  delivered  the  same  to 
a  common  carrier,  the  express  company, 
propwly  marked  and  addressed,  and  such  di- 
rections given  as  would  Indicate  who  was  the 
consignee  and  where  It  was  to  be  delivered 
to  the  con^gnee  express  company. 

We  will  not  nnderteke  to  follow  the  other 
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■hlpmoitB ;  llie  one  already  menttwied  anffl- 
denfly  lalBlng  the  question  hero  preaented. 

The  i^^tUC  In  error  conteaida  that  the 
court  erred  In  holding  that  the  idalntlff  had 
not  idiown  a  vaUd  written  contract  or  mmi- 
orandom  thereof  signed  by  the  defendant, 
nor  an  accQvtanee  and  actual  receipt  of  the 
goods. 

"No  contract  for  the  sale  of  any  personal 
property,  goods,  vares,  or  merdiandlse  stuUl 
be  good,  unless  the  buyer  shall  accept  the 
goods  {or  part  of  them)  so  sold  and  actually 
recelTe  the  same,  or  ^Te  something  in  ear- 
nest to  bind  the  bargain,  or  In  part  paymoit, 
or  scnne  note  or  memorandum  In  writing  of 
the  aaiA  bargain  or  contract  be  made  and 
signed  by  the  parties  to  be  charged  by  such 
contract,  or  thtir  agents  thereond^  lawful- 
ly authorized."  Section  2618  of  the  General 
Statutes  of  1906. 

This  case  does  not  ^1,  as  contended,  with- 
in the  holding  In  Chambetlaht  t.  I«8l€7,  S9 
Fla.  4S2,  22  South.  736:  *'An  action  of  as- 
sumpsit for  money  paid  Is  maintainable  in 
all  cases  where  the  plaintiff  has  paid  mon^ 
to  a  third  party  at  the  request,  express  or 
Implied,  of  the  def aidant,  with  an  under* 
standing,  express  or  Implied,  on  ,  his  part  to 
repay  it.**  Nelthw  Is  it  a  case  where  one  as 
ag«it  buys  for  a  prlndpal;  an  agreranent 
between  them  not  being  within  the  statute. 
20  Cyc.  241 ;  Wlger  t.  Carr,  131  Wis.  684, 
111  N.  W.  667,  11  L.  R.  ^  (N.  8.)  660.  11 
Ann.  Gas.  908,  note  1000.  The  facts  here  dls* 
close  a  sale  of  goods  pro]^r ;  that  Is,  a  trans- 
fer of  the  title  to  the  personalty  In  consid- 
eration of  a  price  in  money.  2  Page  on  Con- 
tracts, 1020.  The  plaintiff,  conducting  a 
mercantile  business,  sold  defendant  a  saw. 
Not  having  It  in  stock,  plalntlft  ordered  a 
wholesale  dealer  to  ship  it  to  deffflidant 
This  was  done;  the  wholesale  dealer  bar- 
ging it  to  plaintiff  and  plaintiff  diarghig  it 
to  defendant 

No  note  or  memorandum  in  writing  of  the 
bargain  or  contract  for  the  sale  of  the  goods 
In  question  was  ever  made  and  signed  by  or 
for  the  dtfendant  Nether  did  he  give  any- 
thing in  earnest  to  bind  the  bargain  or  In 
part  payment.  Bnt  It  Is  contended  that  the 
defoidant  buyer  accepted  the  goods  so  sold 
and  actually  rec^ved  the  same,  making  the 
contract  good  undOT  the  statute. 

Our  statute  is  like  the  seventeenth  sec- 
tion of  20  Gar.  II ;  and,  in  order  to  bitag  a 
contract  for  the  sale  of  goods  within  this  ex- 
ception. It  is  necessary  that  the  goods  should 
have  been  received  and  also  accqjited  by  the 
buyer.  Even  the  delivery  of  goods  to  the 
buyer,  or  the  receipt  ot  them  by  him,  with- 
out an  acceptance,  la  not  sufficient  Hinch- 
man  v.  Lincoln,  124  U.  8.  88,  8  Sup.  Ct  869, 
31  Lh  Ed.  837.  Some  act  or  conduct  <m  the 
part  of  the  buyer  oc  his  authorised  agent 
maintaining  an  Intention  to  accept  the  goods 
as  a  performance  ct  the  contract  and  to  ap* 
proprlate  them  Is  required  to  sui^Ay  the 
place  of  a  written  contract  or  paymm^  or 


part  payment  Benjamin  on  Sales,  pan.  190, 
181;  SfAioulw  <m  Penimal  Vrofiwlr,  pp. 
486,  486  ;  2  Kenrs  Com.  4B6;  Taylor  on  Bv. 
par.  067;  Black  on  Sales,  106;  20  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  972,  974,  and  cases 
dted;  Charlotte  Harbor  ft  N.  By.  Co.  v. 
BnrwfiU,  66  Fla.  217,  48  Sooth.  213;  De- 
mena  v.  Le  Moyne,  26  Fla.  323,  8  South.  442. 

The  plaintiff  in  rarer  contends  Oat  "Me- 
llvray  to  the  common  carrier  was  a  delivery 
to  the  consignee.**  Bnt  our  statute  requires 
not  only  that  the  hu^  shall  actually  re- 
c^ve  the  goods,  but  that  he  shall  accept  the 
same  also.  True,  the  acceptance  and  receipt 
of  the  goods  may  be  through  an  anthwlxed 
agent  bnt  a  common  carrier  (whether  se- 
lected by  the  seller  or  the  buyer)  to  whom 
the  goods  are  Intrusted  without  instructions 
to  do  anythii^  but  to  carry  and  deliver  th«n 
to  the  buy  w  as  was  the  case  here  Is  no  mon 
than  an  agent  to  carry  and  deliver  the  goods, 
and  baa  no  Im^ed  authority  to  do  the  act 
required  to  ccmstltute-an  aec^tance  and  re- 
ceipt on  the  part  of  the  buyer  and  to  take 
the  case  out  of  the  statute^  29  Am.  &  Eng. 
Ency.  Law  (2d  Bd.)  983.  So  It  has  not  been 
shown  that  the  defendant  rec^ved  and  ac- 
cepted the  goods  6r  any  part  of  than  so  as 
to  make  the  cmtract  good  under  the  atat- 
ute. 

The  entry  in  the  idaintUTs  account  book 
was  not  a  memorandum  signed  by  the  party 
to  be  charged  within  the  meaning  <tf  Oie 
statute. 

Even  if  proof  (tf  an  aoconnt  stated,  under 
the  drcnmstances  of  this  case,  could  8n^>end 
the  statute  of  frauds  (1  Ency.  L^  &  Fr.  710; 
1  Cyc.  368),  the  evldoice  does  not  make  oat 
an  account  stated. 

To  give  an  account  rendraed  the  force  ot 
an  accouDt  stated  because  of  ^lence  on  the 
part  of  the  defendant  the  evld«ice  must 
show  the  rendition  of  the  account  to  the  de- 
fendant 1  Encj,  L.  ft  Pr.  700,  705 ;  1  Ency. 
of  Ev.  160;  Lockwood  v.  Thome,  IS  N.  Y. 
285;  Clark  v.  Marbourg,  38  Kan.  471,6  Pac 
648;  Daytona  Bridge  C&  T.  Bond,  47  Fla. 
136,  36  South.  446. 

J.  B.  Jones,  the  tmly  witness  tastlfyintf 
on  this  point  said:  "I  never  did  present  a 
bill  to  K.  A.  Blue  tor  these  artbdes  aiumer- 
ated  In  the  bill  of  particulars.  It  was  not 
my  duty.  I  do  not  Jmow  as  to  whether  my 
eoncem  ever  preseaned  a  bUl  prior  to  th» 
bringing  of  this  suit'*  TbB  lOalntlff's  usual 
custom  of  sending  out  statemaitB  to  differ- 
ent parties,  includiog  the  defudant  the  flist 
of  evray  month,  sbcnrlog  the  goods  bought 
during  the  preceding  montJi  and  the  bal- 
ance ranalnlng  ovra.  Is  not  suffideot  to  es- 
tablish the  fact  that  bills  were  roidered  to 
defendant  Davis  v.  Fromme,  28  Appb  Dir. 
498,  48  N.  Y.  Supp.  474. 

J.  BL  James,  presldoit  ot  fl»  United 
Hardware-Furniture  Company,  tesdfled  that 
the  said  company  paid  for  t^  cmveyor  out- 
fit the  Oandy  belt  uid  ttie  circular  saw. 
He  was  asked:  "Do  you  know  what  th^ 
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paid  Cor  Uie  Gandjr  bdtT*  He  answered: 
"No,  sir;  011I7  liy  rtfermca"  The  defaid* 
ant  objected  to  this  line  of  examination. 
The  court  snstained  the  objection,  and  re- 
fnsed  to  allow  Bald  exambuitlon  to  be  pro- 
ceeded with  on  this  line  of  examination. 
The  witness  afterwards  aald  that  be  had  the 
book  of  original  entry  where  these  artldee 
wwe  barged,  and  Introduced  the  book  In 
erldmce  ebowlng  dmrgee  for  tbe  Oandy  belt 
to  be  968.71,  and  tiie  witness  bad  already 
testified  that  the  plaintiff  company  paid  for 
said  belt  There  Is  no  mror  herew 

The  witness  was  asked:  "Did  yonr  compa- 
ny bave  any  nse  for  these  articles,  and  woald 
they  hare  needed  ttaem  at  all  bad  It  not  been 
for  tbe  ordor  recrired  from  K.  A.  Blue  for 
tbem7'  An  objection  was  sustained,  bat,  ss 
tbe  witness  bad  Jnst  stated,  "Hy  company 
would  not  bare  made  these  orders  for  these 
Items  bad  it  not  be«i  for  the  orders  received 
for  than  fr<Hn  K.  A.  Blo^"  tbe  dtfoidant 
was  not  harmed  1^  the  ruling,  and  tbe  court 
made  no  reversible  error  therdqr. 

Tbe  court  did  not  err  In  refusing  to  allow 
plaintiff  to  Introduce  further  testimony  aftr 
er  It  had  rested  lis  case,  and  after  the  court 
struck  tbe  teetlnumy.  Before  counsd  may 
be  heard  to  complain  of  the  action  of  the 
court  In  iffoceeding  to  Judgment  notwith- 
standing tbB  offer  to  Introduce  further  testl< 
mony,  be  Should  have  disdosed  to  the  court 
what  that  testimony  was,  and,  before  this 
court  may  review  It,  the  bill  of  exceptions 
should  set  It  forth.  Franklin  v.  Matoa  Qold 
Mining  Company,  158  Fed.  941,  86  0.  C  A. 
145.  14  Am.  ft  Bug.  Ann.  CaS.  802. 

The  testlmmy  offered  by  the  plaintiff  hav- 
ins  been  theretofore  admitted  in  evidence 
and  afterwards  pn^erly  stxlckoi,  the 'court 
did  not  OT  In  refusing  to  allow  a  r^Mtitlon 
of  It. 

There  being  no  error,  tbe  Judgmoit  Is  af- 
firmed. All  concur,  except  TAYIX)B,  J.,  ab- 
sent on  account  of  illness. 


PENSAGOLA  ELECTRIC  CO.  v.  BISSETT 
et  aL  (two  eases). 

(Supreme  Goart  of  Florida.    March  4,  1910. 
Rehearing  Denied  Ha;  18,  lOiO.  Bead- 
notM  FUed  May  20,  1910^ 

(SvUaliu      «k«  OourtJ 
1.  BviDKHGB  (f  668*}— Examination  of  Bx- 

FKBT  WiTNESmS— HrPOTHXTlOAL  QUESTIONS. 
Althoagb  an  expert  witness  may  not  be 
questioned,  either  npoa  his  dfm;t  or  cross  ez- 
aminatioo,  upon  an  nypothesis  having  no  fonad- 
«tlon  In  tbe  evidence,  yet  it  is  not  required  that 
the  hypothetical  case  put  to  him  should  be  an 
exact  reproduction  of  the  evidence,  or  an  ac- 
curate  presentation  of  what  has  been  testified  to. 
Comuel  may  present  to  him  any  hypothetical 
case  in  accordance  with  any  reaaonasie  theory 
baaed  upon  the  evidence ;  but,  in  tbe  event  that 
the  Jury  should  find  that  the  facts  upon  which 
moA  bnwtheslB  or  theory  f»f  the  case  was  based 


have  not  been  proved,  the  answer  of  the  expert 
necessarily  fails  with  the  hypothesis. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Die.  SS  2369-2374 ;  Dec.  Dig.  }  BUS.'} 

2.  EVIDBHCE  (S  S58*)— CBOBB-BXAiaNATlON  OF 

Expert  Witnesses. 

An  expert  witness  who  has  given  his  opin- 
ion upon  any  question  or  hypothesis  submitted 
to  him  may  be  further  interroeated  upon  his 
crosB-ezamination  as  to  the  reasons  for  such  an 
opinion.  And  for  this  purpose  it  Is  wltbla  the 
discretion  of  the  trial  court  to  widen  the  range 
of  such  croas-ezamination,  even  so  as  to  incluae 
mattera  not  strictly  pertinent  to  the  isaues,  in 
order  to  test  tbe  witness'  means  of  knowledge, 
the  atent  of  bis  information,  memory,  accuracy, 
or  credibility,  and  an  apiieilate  court  will  not 
interfere  with  the  exercise  of  such  discretion, 
unlesa  a  clear  abuse  thereof  is  made  to  appear. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  558.*] 

3.  TbIAL    (I    28G*)  —  iNCOHPLErDB  Instbuc- 
TIONS— CnSB  BT  Othebb. 

Where  an  instruction,  so  far  as  It  ffoeai 
States  a  correct  proposition  of  law,  but  is  defect- 
ive because  it  talis  to  qualify  or  explain  tbe 
proposition  it  lays  down  la  accordance  with  the 
facts  of  the  case,  such  defect  is  cured  if  subse* 
qnent  instructioDs  are  giving  containing  ths 
required  qualifications  or  exceptions.  It  u  not 
required  that  a  single  Instruction  should  contain 
all  the  law  relating  to  the  particular  subject 
treated  ther^. 

[Ed.  Note.— E\>r  other  cases,  see  Trial,  Cent 
D^.^H  706-718»  TLR,  TlftTlS;  Dec.  Dig.  S 

4.  TBIAI.  (t  295*)— iNSTBUCnOHS— To  BE  GOK- 
8IDEBED  AS  A  WHOUE. 

Id  determining  the  correctness  of  charges 
and  instructions,  they  should  be  considered  as  a 
whole,  and  If,  as  a  whole,  they  are  free  from 
error,  an  assignment  predicated  on  isolated  par- 
agraphs or  portions,  which,  standing  alone, 
ought  be  misleading,  must  fail.  In  passing  upon 
a  sins^e  Instmction  or  i^arge.  It  should  be  con- 
sidered in  connection  with  all  the  other  Instruc- 
tions and  charges  bearing  on  the  same  subject, 
and  If,  when  thus  considered,  the  law  appears 
to  have  been  feirly  presented  to  the  jury,  an 
assignmmt  predicated  upon  tbe  giving  of  such 
instruction  must  fail,  unless  under  all  the  pe- 
culiar circumstances  of  the  case  tbe  court 
should  be  of  the  opinion  that  auch  instruction 
or  charge  waa  calculated  to  confuse,  nUslead,  or 
prejudice  the  jiiry. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  703-717;  Dec.  Dig.  f  205.*] 

6.  Appeal  ano  Ebbob  (|  1031*)— Review- Ih- 
STBUCT10N8. 

In  determining  the  correctness  of  charges 
and  Instractions,  they  shonld  t>e  considered  as  a 
whole;  but,  where  a  special  charge  or  instmc* 
tion  in  itself  announces  a  patently  erroneous 
propoeitiou  of  law,  it  most  affirmatively  and 
clearly  appear  that  the  presumptive  harm  caus- 
ed thereby  has  been  entirely  removed,  m  the 
judgment  should  be  reversed. 

[Ed.  Notor-I(\>r  other  cases,  see  i^nwal  and 
Error,  Cent  Dig.  |  4043;  Dec.  Dig.  flOSl.*] 

6.  TbIAI,  (IS  25G,  296*)— INSTBUCTIONS— DUTT 

TO  Ask  Additional  Chabges. 

In  an  action  brought  by  a  passenger  against 
a  railroad  or  electric  company  to  recover  dam- 
ages for  peraonal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  such  company,  if 
the  defendant  conceives  that  tbe  charges  and 
instructions  already  given  by  the  court  are  not 
sufficiently  full  or  specific  upon  any  point,  it 
should  prepare  such  additional  instructions  as 
it  may  deem  i«oper  and  request  that  they  be 
'  given,  and  where  such  additional  Instructions 
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are  given  hj  flie  court;  and  they  care  and  supplj 
the  supposed  or  real  defect,  error,  or  omiBsioa 
in  the  previous  diarges  or  instructiona,  then  the 
defendaot  haa  no  ^und  for  complaint. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S|  e2a-«41,  703-713.  715,  716,  718;  Dec. 
Dig.  If  2S6,  296.*] 

7.  Appeai.  ahd  Error  (|  1026*)— Beyikw— 

PaEJUDICIAL  EBBOB. 

Ad  appellate  court  should  not  reverse  a 
judgment,  however  erroneously  an  isolated  point 
may  have  been  ruled  by  the  judge  below,  when 
It  18  clearly  apparent  that  the  party  complain- 
ing was  in  no  way  injured  by  such  improper  rul- 
ing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  H  4020,  4030;  Dec  Dig.  { 
1028.*] 

8.  Carriebs       320*)— iNJUBiEs— Burden  of 
PaooF— QnESTioN  foe  Jury. 

Section  3148  of  the  General  Statutes  of 
1906  creates  the  presumption  that  a  person  in- 
jured by  the  operation  of  a  railroad  was  thus  in- 
jured through  the  n^ligence  of  such  road,  and 
thereby  caste  upon  such  company  the  burden  of 
showing  that  its  agents  exercised  all  ordinary 
and  reasonable  care  and  diligence.  In  an  action 
brought  by  a  passenger  against  such  company 
seeking  to  recover  damages  for  personal  inju- 
ries alleged  to  have  been  caused  by  the  negli- 
gence of  snch  defendant,  it  is  primarily  for  the 
jury  to  determine  from  the  evidence,  under  ap- 
propriate Instroctions  from  the  trial  onirt, 
whether  or  not  the  defendant  company  haa  met 
and  relieved  itself  of  wnch  burden  to  caat  npon 
it  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1118-1323;  Dec  Dig.  S  320.*] 

9.  Appeal  and  Ebbor  (|  1001*)— ItavxEW— 

SUFFICIENCT  OP  E!VIDENCE. 

In  passing  upon  an  assignment  based  npon 
the  ruling  of  tbe  trial  court  in  denying  a  motion 
for  a  new  trial,  which  questions  uie  sufficiency 
of  tbe  evidence  to  sustain  the  verdict,  the 
guiding  principle  for  an  appellate  court  is  not 
what  it  may  think  the  jury  ought  to  have  done, 
or  what  such  court  may  think  it  would  have 
done  bad  it  been  sitting  as  a  jury  in  the  cas^ 
but  whether  as  reasonable  men  the  jury  could 
have  found  such  verdict  from  the  evidence  ad- 
duced. If  this  question  can  be  answered  in  the 
affirmative,  the  action  of  the  trial  court  upon 
such  motion  should  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8922,  3928-3034;  Dec  Dig. 
f  1001.*1 

10.  Appeal  and  E^ob  (|  100S*)-^Retikw— 
Vebdict. 

When  a  jury  has  rendered  its  decision 
through  its  verdict,  it  should  be  regarded  as 
settling  all  controverted  questions  of  fact  sub- 
mitted for  determination,  unlesa  it  clearly  ap- 
pears that  the  jurors  in  arriving  at  such  ver- 
dict must  have  been  impro^rly  inflnenced 
considerations  outside  the  evidence.  So  the  tri- 
al judge  is  given  a  supervisory  power  over  ver- 
dicts and  the  right  to  set  them  aside  and  grant 
new  trials.  In  an  action,  where  the  trial  judge 
has  exercised  such  supervisory  power,  being  of 
the  opinion  that  tbe  damages  allowed  were  ex- 
cessive, and  directed  the  filing  of  remittiturs  but 
upon  other  points  refusing  to  interfere  with  the 
verdicts,  an  appellate  conrt  will  do  likewise,  un- 
less the  amounts  of  each  verdtcta,  after  tbe  fil- 
ing of  the  remittiturs,  are  stiU  aodi  as  to  shock 
its  judicial  conscience. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  3918-3954:  Dec  Dig.  9 
1005.^] 

Parkhill  and  Hodier,  JJ.,  dlasentlng  on  denial 
of  zeheailng. 


In  Banc  Error  to  Circuit  Oonrt,  Swaunbla 
Comity ;  J.  B.  WolCe,  Jndfe. 

CoDBOlldated  actloiu  EUEabeUi  M.  Bla- 
sett  and  husband,  and  bf  mehard  Blsaett, 
against  tbe  Pmsaeola  Electric  Company. 
Judgments  toe  plalntifls,  and  defendant  bringa 
error.  Affirmed. 

Blount  ft  Blonnt  ft  Carter,  for  plaintiff  In 
error.  Jones  &  Pasco  and  B.  T.  Davis,  for 
defendants  In  error. 

SHACKLEFORD,  J.  Two  actions  were 
brought  against  the  plaintiff  in  error,  one  by 
Elizabeth  M.  Bissett,  joined  by  her  husband. 
Richard  Bissett,  and  the  other  by  Rlchurd 
Bissett,  seeking  to  recover  damages  for  per- 
sonal Injuries  received  by  Elizabeth  M.  Bis- 
sett, alleged  to  have  been  caused  by  the  Di- 
ligence of  the  plaintiff  In  error.  The  declara- 
tions in  tbe  two  actions  are  practically  iden- 
tical, except,  as  to  the  allegations  of  dam- 
ages, the  husband  in  the  action  brought  by 
htm  as  sole  plaintiff  seeking  to  recover  for 
the  loss  of  the  society  and  services  of  his 
wife  and  for  expenses  incurred  by  him  for 
medical  attention,  medicines,  nursing,  etc.,  re- 
sulting from  the  Injuries  Inflicted  upon  bis 
wife.  No  point  is  made  on  the  pleadings,  so 
there  Is  no  occasion  to  set  them  forth.  Each 
declaration  contains  four  counts,  to  which 
the  defendant  filed  a  plea  of  not  guilty.  Suf- 
fice It  to  say  that  it  is  alleged  that  the  plain- 
tiff Elizabeth  M.  Bissett  was  a  passenger  np- 
on one  of  the  defendant's  cars;  tbe  allega- 
tions or  specifications  as  to  the  negligence  of 
the  defendant  heing,  in  the  first  count,  "that 
the  employes  of  said  defendant  did  then  and 
there  run  and  operate  said  car  In  such  a  neg- 
ligent, careless,  and  reckless  manner  and  at 
such  high  rate  of  speed,"  and  that  the  motor- 
man  or  brakeman  In  chai^  of  defendant's 
car  did  "then  and  there  operate  and  handle 
said  machinery  of  said  car  In  such  a  careless 
and  negligent  manner";  in  the  second  count, 
"by  reason  of  defective  machinery  which  the 
defendant  had  used  and  had  thereto  attach- 
ed for  the  purpose  of  manipulating  and  op- 
erating said  car";  in  the  third.  In  "not  pro- 
viding safe  appliances  and  cars  for  the  plain- 
tiff to  be  transported  on*';  and,  in  the  fourth, 
"In  the  operation  of  Its  said  car  aforesaid  and 
in  falling  to  fit  the  same  with  proper  and 
safe  flppllances  and  keep  them  in  a  reasona- 
ble condition  of  repair." 

The  two  actions  were  tried  together  before 
a  Jury,  but  separate  verdicts  were  rendered; 
the  amount  In  the  first  action  being  for  $7.- 
003,  with  interest  from  the  date  of  the  insti- 
tution thereof,  and  in  the  second  action  Cor 
$3,674,  with  like  Interest.  In  passing  upon 
the  motion  for  a  new  trial  filed  in  eadi  ac- 
tion, the  court  directed  remittiturs,  in  the 
first  action  of  $24!0a,  and  in  the  second  of 
$363,  and  overruled  the  motions  upon  the  en- 
try of  such  remittltors.  Belief  Is  sought  h«e 
from  eaidi  judgment,  upon  s^umte  wrltm  of 
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error,  though  the  two  caws  are  arsaed  and 
■nbmltted  together,  by  agreement  ot  cotuuMl, 
upon  one  bill  of  eze^tionB.  Quite  a  number 
of  errors  are  assigned,  Indnding  the  one  bas- 
ed upon  the  overruling  of  the  motion  for  a 
new  trial,  which  contained  84  gronnds;  but 
all  of  the  as^cnnienta  are  not  argued.  We 
shall  consider  aatb  <a  tium  argued  before 
US  as  we  deem  necessary  for  a  proper  dispo- 
sition of  the  two  cases. 

The  first  assignments  argued  are  the  sec- 
ond and  twenty-flfth,  which  are  treated  to- 
gether. We  find  that  the  defendnnt  had  In- 
troduced ae  one  of  its  expert  witnesses  Dr. 
Lonls  De  M.  Blocker,  who,  after  testifying  as 
to  his  qualifications  and  experience  aa  a  phy- 
sician, had  testified  at  some  length  as  to  hav- 
ing been  called  to  examine  and  treat  the  In- 
jured plaintiff,  either  the  very  day  on  which 
the  accident  occurred  or  the  next  day,  and 
the  result  of  his  examination,  the  condition 
in  which  he  found  her,  and  the  extent  of  her 
injuries.  We  do  not  deem  It  necessary  to  set 
forth  bis  testimony  in  detail.  It  seems  snfi3- 
clent  to  say  that  he  identified  a  certain  chart 
as  being  "a  correct  representation  of  the  hu- 
man frame  and  the  nerves  leading  from  It," 
which  was  otTered  and  admitted  In  evidence, 
and  Iiad  entered  Into  a  full  explanation  there- 
of In  order  to  enable  the  Jury  to  understand 
it  as  well  as  to  comprehend  bis  testimony. 
It  may  also  be  well  enough  to  say  that  tes- 
timony had  previously  been  adduced  by  the 
plaiutlfFs  to  the  effect  that  the  accident  was 
caused  by  the  motor  coming  up  from  under- 
neath the  trapdoors  of  the  car  on  which  the 
injured  plaintiff  was  a  passenger  and  was 
seated  with  her  feet  upon  such  trapdoors,  by 
vfaidi  such  trapdoors  wee  thrown  violently 
up  against  the  feet  of  Buch  plaintiff,  and  the 
blows  and  concussltm  occasioned  thereby 
caused  serious  Injuries'  to  her,  the  nature  of 
which  had  been  detailed  by  herself  and  sev- 
eral other  witnesses,  Including  the  testimony 
of  Dr.  William  8*  King,  by  whom  she  was 
treated  after  her  return  to  her  home  In  Asli- 
tabula*  Ohio,  some  sevrai  or  el^t  weeks  aft- 
er the  accident^  as  also  the  testimony  of  Dr. 
X  A.  Dickson,  also  of  sncb  city,  who  bad  been 
called  In  consultation  by  I>r.  King.  These 
two  physicians  had  testified  as  to  having 
made  an  examination  of  such  plaintiff,  the 
oondititHi  In  whidi  they  found  her,  the  nature 
and  extent  of  her  Injuries,  and  had  given 
their  <4iinion  as  to  thft  cause  of  plalntUTs 
condition.  The  testimony  of  each  of  these 
two  physicians  had  been  taken  on  commls- 
sUm,  and  a  number  of  cross-lnterrogatorles 
liad  beoi  propounded  by  the  d^endant  to 
eadi.  Prior  to  introducing  Dr.  Blocker,  the 
dtfmdant.had  plaoed  Dr.  F.  0.  Benshaw  on 
the  witness  stand,  and  subsequently  Intro- 
duced Dr.  Clarence  HnttAinson.  As  is  fre- 
qnwtly,  U  not  generally,  tiie  case,  tbe  expert 
physicians  of  the  idatntlltB,  and  the  defend- 
ant did  not  agree  In  their  testimony  upon  all 
poldts,  but  In  a  nomtmr  of  reqwcts  were  at 
TOrlance  with  eadi'othw.  Dr.  Blocker  had 

neso.-si 


testified  npon  hU  direct  examination  that  ha 
did  not  see  how  sndi  a  blow  upon  the  trap- 
door with  the  feet  of  the  plaintlfl  in  sudi  a 
position  ss  had  be^  testified  to  could  pro- 
duce paralysis  In  the  lower  Umtw.  He  fnrthw 
testified  that  **it  eould  not  produce  a  fracture 
or  breaking  of  the  lower  portion  of  the  eoc- 
cyxj*  On  cross-examination,  counsel  f6r  the 
plalntilRi  wore  proceeding  to  test  bis  knowl- 
edge, skill,  and  Qualifications  as  a  fdiysldan 
and  medical  expert  and  had  asked  him  a 
niunber  of  questions  along  that  line.  He  had 
Just  testlfl^  in  response  to  some  of  such 
que8tl<mB,  that,  'If  a  lean  peraon  should  sud- 
denly fall  on  the  coccyx  on  a  hard  substance, 
it  would  not  be  sufficient  to  produce  paralysiB 
In  the  lower  Umbs.  The  fracture  of  the  coc- 
cyx would  not  affect  the  norree  of  the  spinal 
cord.  If  yon  had  a  fall  on  the  coccyx,  the 
Jar  would  be  all  along  everywheres,  if  it  has 
got  violence  enough  to  do  it  If  yon  come 
down  on  a  hard  substance  here  in  that  man- 
ner with  great  force,  It  would  not  produce 
paralysis  without  great  Injury  to  those  bones. 
In  our  medical  works  we  learn  of  spinal  con- 
cussion or  spinal  paralyslB."  This  question 
was  then  propounded  to  him  by  counsel  for 
the  plaintiffs: 

"Suppose,  for  Instance,  a  person  would  fttll 
In  that  way,  and  a  morbid  growth  was  te 
cover  these  nerves  here,  If  the  Jar  had  affect 
ed  the  nerves  here,  and  a  morbid  growth  had 
accumulated,  around  those  nerves  going  off 
to  the  left,  wouldn't  that  produce  paralysis  of 
the  legsr 

The  bill  of  exceptions  then  discloses  the 
following  proceedings:  "And  the  defendant 
did  then  and  there  object  to  said  hypothet- 
ical question  because  it  is  not  based  upon  the 
evidence.  But  the  court  did  then  and  there 
overmle  said  objection  and  permitted  said 
question  to  be  answered,  pronouncing  Its  opin- 
ion as  follows :  *I  think  the  question  Is  rel- 
evant in  view  of  other  testimony.'  To  which 
ruling  and  decision  the  defendant  did  then 
and  there  except  The  witness  answered  said 
question  as  f<dlow8:  'A.  Yes  It  would  pro- 
duce paralysis  to  the  bade  part  of  the  1^. 
It  would  not  affect  the  whole  1^.  The  In- 
Jury  would  not  be  very  ntenslve.  There  Is 
such  a  thing  as  partial  paralysis;  that  Is, 
there  could  he  paralysis  of  the  part  of  the 
body  If  the  injury  was  to  that  part  The 
spine  could  be  affected  without  any  outside 
showing  at  all.  It  could  be  affected  without 
my  detecting  it  in  the  examination  I  nuida 
I  remember  writing  ont  for  Mr.  Davis  (plain- 
tiff's attorney)  a  statement  of  the  examina- 
tion made  1^  myself  and  Dr.  Benshaw.* 
Question  plaintiff's  attOTn^:  'Did  you 
or  not  in  that  statement  state  that  you  bad 
found  a  tumor  and  cancerous  growth?*  An- 
swer :  That  is  what  I  described  as  the  in- 
durated inolapsed  womb  or  tomor  msss  as 
I  described  it;  yes,  sir.  If  that  mass  had 
been  a  natural  growth,  it  would  not  have 
disappeared  as  it  has  in  this  manner.  I  don't 
see  how  that  condition  that  I  tfonnd  could 

Digitized  by  Google 


87a 


BZ  SOUTHEBN  REPORTBB. 


hflTe  been  prcHluced  by  an  Injury.  Disease 
wonld  bring  It  about.  A  diseased  condition.'  '* 

The  ruling  of  the  trial  court  overruling 
tbe  objection  and  permitting  the  question  to 
be  answered  forms  the  basis  for  tbe  two  aa- 
signnieDtB  now  under  consideration.  We 
held  In  Baker  v.  State,  30  Fla.  41,  11  South. 
492,  that:  "Whereas,  an  expert  may  not  be 
Interrogated  vtpon  an  hypothesis  haTlng  no 
foundation  In  the  evidence.  It  is  yet  not  nec- 
essary that  the  hypothetical  case  put  to 
him  should  be  an  exact  reproduction  of  the 
evidence,  or  an  accurate  presentation  of 
what  has  been  proved.  Counsel  may  pre- 
sent a  hypothetical  case  In  accordance  with 
any  reasonable  theory  of  the  effect  of  the 
evidence,  and,  If  the  Jnry  find  that  the  facts 
on  which  his  hypothesis  or  theory  of  tbe  ef- 
fect of  the  evidence  is  based  are  not  proved, 
the  answer  of  the  expert  necessarily  falls 
with  the  hypothesis."  We  approved  and  fol- 
lowed this  holding  in  Williams  v.  State,  45 
Fla.  128,  34  South.  279.  We  also  held  in 
the  last-cited  case  that  "an  expert  witness 
who  has  given  an  opinion  upon  a  question 
submitted  to  bim  may  be  further  examined 
as  to  the  reasons  for  his  opinion."  It  should 
be  borne  In  mlud  that  the  question  so  ol>- 
Jected  to  was  propounded  on  cross-examina- 
tion of  the  witness.  In  West  Pratt  Ooal  Co. 
V.  Andrews,  150  Ala.  368,  43  South.  348,  the 
court  held  that:  "Where  an  expert  testi- 
fied for  defendant  in  an  action  for  injuries 
to  a  servant,  it  was  within  tbe  discretion  of 
tbe  court  to  widen  tbe  range  of  cross-exam- 
ination, even  to  Include  matters  not  pertinent 
to  the  Issues,  to  test  tbe  witness'  means  of 
knowledge,  memory,  accuracy,  or  credibili- 
ty." The  same  court  held  that  "exi)ert  wit- 
nesses may  be  cross-examined  on  purely  Im- 
aginary and  abstract  questions,  in  order  to 
get  their  opinions  on  all  the  possible  theo- 
ries of  tbe  case,  and  In  order  to  test  the  val- 
ue and  accuracy  of  their  opinions."  Parrlsh 
V.  State,  13a  Ala.  16,  36  South.  1012.  Also, 
see  Birmingham  Ry.  &  Electric  Co.  v.  Ellard, 
135  Ala.  433,  38  South.  276;  West  Chicago 
Street  Ry.  Co.  v.  FIshman,  169  111.  196,  48 
N.  E.  447;  Taylor  v.  Star  Coal  Co.,  110 
Iowa,  40,  81  N.  W.  249 ;  1  Wlgmore  on  Evi- 
dence, par.  684,  and  authorities  cited  In  note. 
It  Is  not  necessary  for  us  to  go  as  far  as 
some  of  the  cited  authorities,  nor  do  we  wish 
to  be  understood  as  so  doing;  but  we  are 
clear  that  no  error  was  committed  in  over- 
ruling the  objection  to  the  question  pro- 
pounded in  the  instant  case.  We  have  ex- 
amined Nichols  V.  Oregon  Short  Line  R.  Co., 
25  Utah,  240,  70  Pac.  996,  cited  to  ua  by  the 
plaintiff  in  error,  as  well  as  the  authorities 
referred  to  therein,  but,  after  doing  so,  are 
still  of  the  opinion  that  tbe  two  assignments 
under  consideration  have  not  been  sustained. 

The  next  assignments  presented  to  us  for 
consideration  are  those  numbered  from  3  to 
10  inclusive  and  the  one  numlKred  12,  which 
counsel  for  plaintiff  In  error  say  may  be  con- 
sidered together,  though  they  '*iuBlst  tbat 


there  l8  error  in  each."  These  aBslgnmoiti 
are  all  based  upon  certain  portions  of  the 
cliarge  given  by  the  court  of  its  own  motion. 
It  is  settled  law  in  this  court  that  where  an 
Instruction,  so  far  as  it  goes,  states  a  correct 
proposition  of  law,  but  is  defective  I>ecause 
it  falls  to  qualify  or  explain  the  proposition 
it  lays  down  in  consonance  with  the  facts  of 
the  case,  such  defect  is  cured  if  subsequent 
instructions  are  given  containing  the  requir- 
ed qualifications  or  exceptions.  It  is  not 
required  that  a  single  instruction  should 
contain  all  the  law  relating  to  the  particu- 
lar subject  treated  therein.  In  determining 
the  correctness  of  <diarges  and  instructions, 
they  should  be  considered  as  a  whole,  and  if, 
as  a  whole,  they  are  tree  from  error,  an  as- 
signment predicated  on  isolated  paragraphs 
or  portions,  which,  standing  alone,  might 
be  misleading,  must  fail.  In  passing  upon  a 
single  instruction  or  charge,  it  should  be 
considered  in  connection  with  all  tbe  other 
instructions  and  charges  bearing  on  the  same 
subject,  and  If,  when  thus  considered,  the 
law  appears  to  have  been  fairly  presented 
to  the  jury,  an  assignment  predicated  upon 
the  giving  of  such  Instruction  must  fall,  un- 
less under  all  the  peculiar  circumstances  of 
the  case  the  court  is  of  the  opinion  that  such 
Instruction  or  charge  was  calculated  to  con- 
fuse, mislead,  or  prejudice  the  jury.  In  de- 
termining the  correctness  of  charges  and  In- 
structions, they  should  be  considered  as  a 
whole;  but,  where  a  special  diarge  or  in- 
struction in  itself  announces  a  patently  er- 
roneous proposition  of  law,  it  must  afflnua- 
tlvely  and  clearly  appear  that  the  presump- 
tive harm  caused  thereby  has  been  entirely 
removed,  or  the  judgment  should  be  revers- 
ed. Atlantic  Coast  Line  R.  Co.  v.  Crosby. 
53  Flo,  400,  43  South.  318,  and  authorities 
there  cited;  Davis  v.  State,  54  Fla.  34,  44 
South.  757;  Atlantic  Coast  Line  B,  Co.  v. 
Beazley,  54  Fla.  311,  45  South.  701 ;  Cross  v. 
Aby,  55  Fla,  311,  45  South.  820;  Lewis  v. 
State,  55  Fla.  51,  45  South.  998;  Steams  & 
Culver  Luml>er  Co.  v.  Adams,  55  Fia.  3&4. 
46  South.  156;  Johnson  v.  State,  55  Fta.  4t, 
46  South.  174;  Atlantic  Coast  Line  R.  Co. 
V.  Dees,  56  Fla.  127,  48  South.  28.  Applying 
these  principles  to  the  assignments  under 
consideration,  we  are  of  the  opinion  that  no 
reversible  error  has  been  made  to  appear  to 
us.  We  see  no  useful  purpose  to  be  accom- 
plished by  copying '  either  the  assignments 
or  the  portions  of  the  charge  upon  which 
they  are  based.  If  we  did  this,  in  order  to 
make  this  opinion  intelligible,  we  would  have 
to  copy  other  portions  of  the  charge,  aa  well 
as  some  of  the  instructions  given.  In  sup- 
port of  its  contention,  the  plalntUf  In  error 
cites  Southern  R.  Co.  v.  Thompson.  129  Ga. 
367,  58  S.  E.  1044,  and  Central  of  Ga.  R.  Ca 
V.  Weathers,  120  Oa.  476,  47  3.  E.  956,  ea<^ 
of  wiiich  we  have  examined  and  are  of  tbe 
opinion  that  they  do  not  sustain  the  conten- 
tion as  made,  but,  whether  so  or  not,  the  as- 
signments for  the  reasons  stated  must  fait 
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We  have  noted  t3iat  special  strew  has  been 
laid  t»7  tbe  plalntltf  In  errw  npcm  the  twelfth 
asalgnment,  irhlch  Is  recnrred  to  afta  the 
arsommt  of  the  eleventh  aniffudent  We 
shell  likewise  pnnne  this  conn&  The  elev- 
enth asslsnment  is  twsed  upon  the  follow- 
Ing  portion  of  the  diarge: 

"In  this  cas^  the  court  (Raises  jaa  that 
If  yoa  find  that  the  plaintiff  EUsabeth  M. 
Blsaett  was  injured,  on  or  aboat  the  16tb 
day  ot  Febmary  of  last  year,  In  this  coun- 
ty, while  riding  on  a  car  of  the  defendant 
company ;  that  the  injury  was  occasioned 
by  the  breaking  loose  ot  the  motor  under  the 
car,  by  means  of  which  it  forced  up  a  trap* 
door  asainst  the  plalntUTs  feet,  causing  her 
physical  injury— if  the  plalntUf  has  made 
it  appear  by  a  preponderance  of^testlmiHiy 
that  that  accident  occurred,  that*  that  was 
the  way  it  occurred,  then  the  presamption 
arises  that  the  defendant  company  was  neg- 
ligent; and  tbe  plaintiff  would  be  entitled  to 
recorer  damages  on  such  Bhowins." 

It  Is  contended  that  this  error  Is  well 
assigned  for  tbe  reason  that  sudi  pwtirai  of 
the  charge  Is  too  broad,  in  that  the  Jury 
were  told  ttiat  the  "presamption  arises  that 
the  defendant  conquny  was  negligent,  and 
the  plaintiff  would  be  entitled  to  recover 
damages  on  sndi  showing ;  that  Is,  the  pre- 
sumptlcm  was  not  confined  to  the  particular 
matters  dialled  as  negligence  In  the  declara- 
tion." There  would  be  force  in  such  arga* 
ment,  it  the  portion  of  the  charge  complain- 
ed of  stood  alone;  but,  unfortunately  for 
the  contention  of  tbe  plaintiff.  In  error,  In  the 
preceding  portions  of  tbe  diarge  tbe  court 
had  fully  and  properly  defined  the  presump- 
tion ot  n^igence  cast  upon  tbe  defendant 
company  by  our  statute,  and,  to  make  assur- 
ance doubly  sure  that  the  Jury  could  not  be 
misled  upon  this  point,  later  on  gave  several 
instructions  bearing  thereon,  at  defendant's 
request.  We  would  refer  particularly  to  de- 
fendant's Instructions  numbered  1.  0,  and  11. 
We  cc^y  such  Seventh  instructlmi,  which  Is 
as  follows: 

"The  plaintiffs  cannot  recover  against  tbe 
defendant  unless  yon  believe  from  the  evi- 
dence that  Mrs.  Blssett  was  Injured  by  tbe 
nes^igence  of  the  d^endant  or  Its  agents  in 
the  manner  alleged  In  the  declaration.  If 
she  was  injured  in  any  other  mann»  or  from 
any  other  cojase  ttian  from  those  set  out  In  tht; 
declaration,  plaintiff  cannot  recover." 

If  the  charge  of  the  court  was  not  soffl- 
dently  full  and  explicit  upon  the  points  ques- 
tioned, then  BU(di  defect,  error,  or  omission 
ther^  was  fully  cured  and  supplied  by  these 
instructions,  given  at  the  defendant's  own 
asking.  In  requesting  additional  instruc- 
tions, the  defendant  was  but  following  the 
course  pointed  out  In  the  two  Georgia  cases 
cited  supra.  As  was  said  In  Southern  By. 
Co.  r.  Thompson,  supra:  "In  the  absence  of 
a  request  for  more  specific  Instructions  on 
this  subject,  the  charge  in  general  terms  as 
to  a  presomi^tlon  oC  negligence  arising  from 


proof  €i  damages  by  flure  from  Uie  engine, 
takoi  in  connecUon  with  tbe  entire  charge, 
would  not  require  a  new  trial."  To  t2ie  same 
effect  is  Central  of  Ga.  By.  Co.  t.  Weathers, 
supra,  and  Central  of  Ga.  By.  Ga  t.  Bagley, 
121  Oa.  781.  4»  S.  B.  78a  If  the  defendant 
desired  stUl  more  specific  instructions,  it 
should  liave  aAed  for  them.  Under  the  au- 
tluwitles  i«eviously  dted,  this  assignment 
must  fall. 

We  return  now  for  the  moment  to  a  far- 
ther consideration  of  the  twelfth  assignment, 
which  Is  bssed  upon  the  fallowing  portion 
of  the  diarge  of  the  court: 

"But,  if  the  defendant  company  by  evi- 
dence has  made  It  appear  to^yonr  satisfac- 
tion that  in  and  about  the  construction  and 
operation  of  the  car  in  which  tbe  plaintiff 
was  riding  they  exercised  all  due  and  reason- 
able care  and  diligence,  they  by  that  evi- 
dence have  discharged  Uiemselves  from  lia- 
bility, and  plaintiff  would  not  be  entitled  to 
recover  without  some  other  evidence  showing 
negligence  on  the  part  of  the  defendant." 

This  portion  of  the  charge  immediately 
follows  that  portion  thereof  upon  which  the 
eleventh  assignment  was  predicated,  which 
we  have  copied  abov^  and  should  be  read 
In  connection  therewith.  It  Is  earnestly  urg- 
ed l>efore  us  that  error  was  committed  by 
the  court  in  using  the  words,  "to  your  satis- 
faction," thereby  Imposing  a  greater  burden 
upon  the  defendant  than  under  the  law  It 
was  called  upon  or  requested  to  bear.  Tecb- 
nically,  this  Is  probably  true,  but  the  defend- 
ant admits  In  Its  brief  that  in  subsequent  In- 
structlons,  given  at  its  request,  the  court 
"announced  a  contrary  rule."  Com[daint  is 
made,  however,  that  "the  Jury  was  nowhere 
told  which  rule  to  follow,",  and  It  is  insisted 
that  "the  giving  of  contradictory  instructions 
is  In  Itself  error  and  ground  for  reversal." 

It  must  be  conceded  that  the  selection  of 
tbe  words,  "to  your  satisfaction,"  to  say  the 
least  of  -1^  was  unfortunate.  While  the  au- 
thorities are  somewhat  divided  as  to  the 
meaning  ot  and  the  propOT  construction  to  be 
placed  upon  tlie  words  "satisfy"  and  "satis- 
faction," when  used  to  charges  and  Instruc- 
tions, this  court  has  rather  clearly  defined  its 
position.  See  Murphy  v.  State,  SI  Fla.  166, 
12  South.  453,  Hubbard  v.  State,  87  Fla.  150, 
20  South.  235,  and  Galloway  v.  State,  47  Fla. 
32,  36  South.  168i  aU  dted  to  us  by  the 
plaintiff  In  error,  as  Is  also  the  cases  of  Tor- 
rey  v.  Barney,  113  Ala.  496,  21  Sooth.  848; 
and  Foley  v.  States  11  Wya  464,  72  Paa  627, 
all  of  which  we  Imve  examined,  as  w^  as 
the  Butb<Hltles  cited  by  the  defotdant  in  er- 
ror, but  wlilch  we  do  not  deem  It  necessary 
to  dtfiL  A  number  of  autliorltles  bearing 
thereon  will  also  be  found  In  7  Words  & 
Phrases,  6332.  We  do  not  fMI  called  upon 
to  mtet  into  az^  discussion  of  the  matter. 
It  may  also  be  cmcede^  ttiat  the  contention 
of  the  plaintiff  in  error  as  to  the  law  gov- 
eming  the  giving  of  contradictory  Instruc- 
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tloiw  Is  correct,  and  Is  snstalned  1^  Uie  <AteA 
authorities.  Lane  v.  State,  44  Fla.  106.  82 
South.  896;  Olereland,  0.  &  St  Li  By. 
Oo.  T.  Beat.  169  lU.  801.  48  N.  B:  684; 
Hughes'  Inatractioiia  to  Jariea,  i  247.  and 
anthoiIUea  collected  In  notes.  We  would  also 
call  attention  to  the  holdli^  In  Atlantic  Ooaat 
Line  R.  Co.  t.  Croaby.  53  Fla.  400,  48  South. 
318.  especially  the  twenty-ninth  headnote, 
whldt  we  copied  above,  in  dlscusaing'  assign* 
ments  from  8  to  10.  Bat,  conceding  so  much, 
we  are  of  the  i^lnlon  that  no  rer^lble  error 
has  been  made  to  appear.  We  do  not  think 
that  the  Instmctlans  given  upon  this  point 
can  fairly  be  said  to  be  contradictory.  It 
aeema  to  us  that  the  Instructions  given  at 
the  request  of  the  defendant  could  more  ap- 
propriately be  said  to  be  explanatory  of  the 
charge  of  the  court  Be  this  as  It  may,  view- 
ing all  the  charges  and  instructions,  which 
were  given  upon  this  point  together.  In  con- 
nection with  the  testimony,  all  of  which  Is 
Incorporated  in  the  bill  of  exertions,  we  do 
not  see  how  the  Jury  could  have  been  misled 
by  the  words  used,  of  which  complaint  Is 
made.  On  the  contrary,  we  think  it  affirma- 
tively and  clearly  appears  that  the  presump- 
tive harm  caused  thereby.  If  such  existed, 
was  entirely  removed,  and  that  no  prejudice 
to  the  defendant's  rights  could  have  resulted 
therefrom.  See  ttte  discussion  and  authori- 
ties cited  In  Cross  v.  Aby,  65  Fla.  311,  text 
328.  45  South.  820,  text  824.  We  would  also 
refer  to  Southern  Home  Insurance  Co.  v.  Fut- 
ual,  57  Fla.  199,  49  South.  922,  from  which 
the  Instant  case  Is  clearly  distinguished,  in 
that  In  It  we  have  all  the  evidence  adduced 
as  well  as  all  the  charges  and  Instructions 
given.  Still  the  discussion  and  authorities 
collected  In  that  case  throw  light  upon  the 
point  we  are  now  considering  in  this  case. 
As  we  liave  already  said,  this  assignment 
has  not  been  sustained. 

Assignments  14  to  19,  Inclusive,  are  ail 
based  upon  portions  of  the  general  charge  of 
the  court  relating  to  the  measure  of  dam- 
ages. We  think  It  well  to  copy  In  full  all 
that  part  of  the  charge  bearing  upon  this 
point  which  is  as  follows: 

"If  the  plaintiffs  are  entitled  to  recover — 
that  Is,  If  the  plaintiff  Elizabeth  M.  Blssett 
and  her  husband  are  entitled  to  recover — 
thai  the  plaintiff  Richard  M.  Blssett  is  en- 
tltied  to  recover,  provided  he  has  shown  aa 
a  result  of  the  acddent  he  has  paid  out  or 
obligated  himself  to  pay  out  moneys  for 
nurse  hlr^  phyalclans'  bills,  drug  bills,  and 
hospital  dnei^  and  provided  that  the  result  of 
the  accident  he  haa  lost  wholly  or  In  part  the 
■odety  of  hia  wife  as  a  wife.  If  yon  find 
that  the  idalntlflto  in  elttier  or  both  aulta  are 
entitled  to  recover,  in  estimating  the  damages 
recomable  you  cad  take  Into  oonsklantlon 
anything  in  the  case  bearing  up(ni  the  Inju- 
riee,  suffered,  it  plaintiff  so  suffered,  Its  na- 
ture and  character,  and  amount  of  physical 
pain  suffered  In  consequence  of  It ;  the  length 


time  that  EAysteal  pain  has  been  anffleied 
in  the  past  alnce  the  date  of  tlie  accident 
tf  the  accident  oocutied,  or  will  be  aafteved 
in  the  fature^  if  any;  also  the  earning  ca- 
pacity of  the  plaintiff  EUsabeth  M.  Biaaett 
If  any  has  been  shown  by  the  testimony; 
the  extent  if  sny.  that  the  earning  capacity 
has  been  diminished  as  a  result  of  the  inju- 
ries suffered,  U  any  injuries  were  sulTered. 
The  two  ^ementa— that  la,  the  loss  of  earn- 
ing capacity  and  the  amount  of  physical  pain 
and  suffering  endured  by  her  aa  a  result  of 
the  lnJary-~you  will  reduce  to  a  money  value, 
and  allow  aa  damages  In  the  suit  of  GUza- 
beth  H.  Blssett  and  her  husband  against 
the  defendant  company.  In  estimating  the 
amount  to  be  allowed  for  physical  pain  suf- 
fered or  to  be  suffered,  the  Jury  should  exer- 
cise reasonable  discretion;  the  law  leaving 
that  element  of  damage  to  be  estimated  from 
the  t^timony  by  the  exercise  of  ordinary  and 
reasonable  Judgment  If  you  find  that  the 
plaintiff  Richard  Blssett  is  aitlUed  to  recov- 
er damages,  then  in  allowing  damages  you 
will  take  into  consideration  the  amount  of 
money,  If  any,  which  he  has  paid  or  obligat- 
ed himself  to  pay  by  reason  of  the  Injury  to 
his  wife.  If  any  injury  occurred,  for  physi- 
cians' services,  nurse  hire,  hwpital  dues, 
medicines,  and  in  addition  to  that  you  will 
allow  such  sums  as  appears  to  be  right  and 
proper  In  your  Judgment  under  the  evidence, 
for  any  loss  which  he  has  suffered  as  a  result 
of  the  accident  in  the  way  of  being  deprived 
of  the  society  of  his  wife  as  a  wife,  and  in 
estimating  that  element  of  damages  the  jury 
will  exercise  reasonable  discretion  in  fixing 
the  amount  If  you  find  for  the  plaintiff  or 
plaintiffs  in  either  or  both  of  these  cases,  the 
form  of  your  verdict  will  be  in  each  case 
where  you  find  such  a  verdict  after  entitling 
the  case  at  the  top,  we,  the  Jury,  find  for  the 
plaintiff  or  plaintiffs,  whichever  suit  it  Is, 
and  assess  the  damages  at  so  much,  naming 
the  figure,  with  interest  from  date  of  bring- 
ing suit  the  date  can  afterwards  be  ascer- 
tained from  the  records,  and  one  of  yonr 
number  will  sign  such  a  verdict  or  verdicts 
aa  foreman.  You  cannot  find  In  either  case 
In  excess  of  what  we  call  the  ad  damnum 
clause  in  the  declaration.  That  clause  In 
the  suit  of  Elizabeth  M.  Blssett  and  husband 
is  laid  at  $10,000,  and  In  the  suit  of  Blchaid 
Blssett  is  laid  at  ¥6,000." 

Aeslgnmente  20,  21,  and  22  are  all  based 
upon  instructions  given  at  the  request  of  the 
plalntUte,  ^ilch  also  relate  to  tlie  meaanrs 
of  damages,  and  are  as  follewa: 

**Charges  requested  by  the  plaintiff  and  giv- 
en by  the  coivt: 

*'(!)  The  court  charges  yea  that.  In  aaaeas- 
ing  damages,  if  yon  find  under  the  charge 
and  the  evidence  that  the  i^aln  tiffs  are  en- 
titled to  recover.  ttoA  in  the  snlt  1^  the  hus- 
band you  may  take  into  conalderatlon  la  ar- 
riving at  the  damages  so  suffered,  if  any  w^ 
suffered,  the  expenses  such  as  physicians* 
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fees,  nnme  hire,  medicine,  and  also  the  Iom 
ot  the  sodety  of  Ua  wife,  both  prior  to  this 
trial  and  in  the  fotnre,  provided  you  And 
from  the  evWence  that  the  Injuries  are  of 
sadi  a  nature  that  be  has  been  or  will  be 
d^nived  of  h»  society. 

"To  the  glTlng  of  which  said  charge  No.  1, 
the  defendant  did  then  and  there  except 

"(^  In  the  action  the  hnshand  and  wife, 
for  Injuries  to  the  wife,  if  yon  find  under  the 
rtiarge  of  the  court  and  the  erldcmoe  that 
they  are  mtlUed  to  recover,  yon  may  take  in- 
to consideration  In  assessing  the  damages  the 
physical  pain  and  suffering  attendant  upon 
the  Injury,  if  any,  the  loss  or  dimlnatlon  of 
earning  power,  If  any,  and  If  you  find  that 
snA  Injuries  are  permanoiC  or  that  she  will 
continue  to  sofler  thw^nmi,  yon  may  take 
into  consideration  her  fature  sufferings  as 
well  as  her  pest,  and  also  the  future  diminu- 
tion or  loss  ot  her  earning  power.  If  any.  If 
yon  find  from  Uie  evldmce  that  her  Injuries 
are  perman^t,  then,  in  estimating  the  dam- 
MCB  that  she  is  mtltled  to  recoTer,  yon  may 
consider  nwrtaUty  tables  tntroduced  In 
eridence  and  all  other  evidence  bearing  on 
the  subject  in  estimating  the  amount,  if  any, 
she  Is  entitled  to  recover  as  a  result  ot  being 
incapa^tated  from  working  If  you  ftid  that 
she  la  or  will  be  so  incapacitated. 

"To  the  giving  of  said  charge  No.  2,  the  de- 
fendant did  thai  and  there  except. 

"0)  The  court  <^rgra  you  ttiat  If  yon 
shonld  find  from  the  evidence  that  the  phys- 
ical condition  of  Mrs.  Elizabeth  U.  Biseett, 
at  tte  time  of  the  accident,  was  of  sncb  a 
nature  as  to  aggravate  the  Injury,  the  plain- 
tiff's previous  Inflrmlty  will  not  excuse  the 
defendant  frmn  answering  in  damages  to  the 
full  extent  of  the  Injnry  suffered,  provided, 
of  conrse,  the  negligence  of  the  defendant  was 
the  proximate  cause  of  snch  Injury. 

the  giving  of  whldi  charge  No.  8,  the 
defendant  did  then  and  there  except" 

It  may  well  be  true  that,  if  some  of  the  par- 
agraphs or  portions  of  the  charge  or  Instruc- 
tions given  stood  alone  or  Isolated,  the  assign- 
ments predicated  thereon  would  be  well  assign- 
ed ;  but,  construing  together  the  entire  charge 
and  instructions  bearing  upon  the  subject,  as 
we  must  do  under  prior  decisions  of  this  court, 
previously  cited  In  this  opinion,  we  are  of  the 
opinion  that  the  plaintiff  In  error  has  failed  to 
make  any  reversible  error  appear.  It  may  al- 
so be  further  true  that,  In  the  limited  time  at 
his  disposal  during  the  trial  of  the  case,  with 
the  pressure  of  many  duties  upon  him,  and  the 
confusion  necessarily  engendered  thereby,  in 
the  midst  of  which  the  circuit  Judge  bad  to 
prepare  his  charge,  be  may  not  have  used  suf- 
ficiently guarded  language.  He  may  not  have 
beesi  always  h&ppj  In  his  choice  of  words.  If 
we  reach  Uie  conclusion,  after  an  examination 
thereof,  that  the  1^1  principles  enunciated 
therein  are  substantially  correct,  that  Is  all 
that  could  be  reastmably  expected  or  requir- 
ed. The  fact  tbat  we  might  have  clothed 
■Ddi  prlndplea  In  different  verbiage,  or  that 


we  may  not  altogether  SKVove  of  the  lan- 
guage in  which  they  were  couched  by  the  cir- 
cuit Judge,  furnishes  in  itself  no  ground  for 
a  reversal  of  the  Judgmmt  We  have  at  our 
disposal  whatever  amount  of  time  may  be  de- 
idred.  c«-  at  least  required,  t<a  research,  for 
an  examination  of  the  authorities,  and  for 
weighing  and  comparing  them,  before  reach- 
ing and  announcing  our  condnsloa  Of  such 
privilege  end  f^ipwtmilly  a  nisi  prlus  Judge 
is  necessarily  largely  deprived.  If  we  can  see 
and  shonld  readi  the  contdnslmi  that  substan- 
tial Justice  has  been  done^  we  must  decline 
to  reverse  the  Judgments,  eveai  though  we 
shonld  And  that  technical  error  had  been  com- 
mitted. As  was  said  in  McKay  v.  lane^  S 
Fla.  288,  text  srrs:  'rrus  court  has  uniformly 
proceeded  up<m  Uie  i^actice  not  to  revwse  a 
Judgment  however  erroneously  an  tB(dated 
point  may  have  been  ruled  by  the  Judfe  be- 
low, when  it  is  dearly  apparent  that  the  par- 
ty comjtoining  had  bem  In  no  way  Injured 
lay  {he  improper  ruling.**  We  would  also  re- 
fer to  the  other  decisions  of  this  court  iqwn 
that  point  collected  in  Boothem  Hmne  Insure 
ance  Go.  v.  Putnal,  S7  Fla.  190,  49  South.  922, 
text  929.  Upon  these  assignm^ts.  as  the 
others,  we  have  examined  all  the  authorities 
cited  by  eounsd  fOr  the  respective  parties, 
and  we  listened  with  attmtifm  to  thdr  oral 
arguments.  This  (^nion  has  already  been  ex- 
tended to  a  greater  length  than  is  dedraUe, 
and  yet  other  assignments  stQl  remain  to  be 
treated.  We  cannot  be  expected  to  treat  in 
detail  evwy  assignment  presented.  Thmfore 
we  must  content  ourselves  with  announcing 
that  as  a  result  of  our  examination  and  loves- 
tlgatlon  we  have  reached  the  conclusi<m  that 
these  assUnunents  have  not  been  sustained. 
See  Dime  Savings  Institution  v.  Allentown 
Bank,  66  Pa.  116^  text  123.  We  must  decline 
even  to  set  torOi  the  different  authorities  cit- 
ed, as,  in  view  of  the  manner  In  which  we 
have  disposed  of  them,  we  see  no  nseful  pur- 
pose to  be  accomplished  by  so  doing.  Since 
the  plaintiff  In  error  Insists  so  earnestly  that 
the  charge  was  faulty  in  not  clearly  Inform- 
ing the  Jury  that  In  estimating  the  prospec- 
tive losses  in  the  future  such  future  damages 
should  be  reduced  to  their  present  value,  and 
relies,  In  support  of  such  contention,  upon 
Florida  East  Coast  Ry.  Go.  v.  Lasslter,  58 
Pla.  — ,  50  South.  428,  we  wUl  add  that  we 
fully  approve  of  the  principle  enunciated  up- 
on that  point  In  the  cited  case.  It  would  have 
been  aafer  and  better  practice  for  the  trial 
Judge  to  have  inserted  the  word  "present"  be- 
fore the  words  "money  value,"  In  that  por- 
tion of  his  charge  dealing  with  such  point; 
but,  as  we  are  of  the  opinion  that  It  Is  read- 
ily apparent  from  the  charge  as  an  entirety 
that  present  money  value  was  meant,  we  do 
not  see  how  the  Jury  could  well  have  been 
misled  by  such  omission,  and  we  must  decline 
to  reverse  the  Judgment  therefor,  for  the  rea- 
sons already  given  and  under  the  authorities 
previously  cited.  If  the  defendant  had  de- 
sired a  more  e^lldt  instruction  upon  such 
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P<^t,  ft  Aonld  bare  prepared  and  submitted 
It  for  omdderatlon  to  tbe  trial  judge.  We 
And  as  a  matter  of  fact  tbat  the  dtf radant 
did  reqneat  15  q»eclal  taMtmctlona,  all  of 
wbidi  wwe  glTen,  exo^  tbe  one  nnmbered 
4,  tbe  refdaal  of  whlcta  forms  tbe  basis  for 
tbe  twoity-tblrd  assignment,  but  -wtAtlk  Is  not 
urged  before  us.  Eren  so,  tbe  court  bad  al- 
ready given  tbe  sabstance  of  sucb  refused  In- 
stmctlon.  In  so  br  as  it  embodied  cwrect 
principles  of  law,  in  tbe  tbird  requested  In- 
struction of  tbe  plalnUCEs,  wbidi  we  bave 
«(^ed  abov^  and  upon  wbidi  error  was  also 
assigned,  wblch  asslpunent  Is  earnestly  In- 
slated  upon.  All  tbat  we  deem  it  neceasarr 
to  aay  cmoeming  It  la  tbat  sucb  Instractlw 
finds  full  support,  in  our  opinion.  In  tbe  case 
at  Atlantic  Coast  Line  B.  Oo.  t.  Dees,  B6  Fla. 
127, 48  Sontb.  28,  and  we  fidly  aj^rore  <tf  tbe 
ppinciides  enunciated  tlier^ 

We  have  now  reached  tbe  last  assignment 
urged  before  us,  wbldi  la  based  uponjtbe 
overruling  of  tbe  motion  for  a  new  t^al. 
As  we  luLve  prerioualy  said,  tbis  motion  con- 
tains 84  grounds,  a  number  of  which  are 
eameaUy  insisted  upon.  Some  of  the 
grounda  have  already  bem  disposed  of  in 
dlacnsslng  other  assignments.  We  shall  not 
undwtake  to  trrat  tiie  remaining  grounds 
whidi  are  argued  sniatim,  but  shall  discuss 
such  of  diem  aa  seem  to  merit  consideration. 
Even  'tbis  we  must  do  briefly  and  in  ratber 
a  gttoeral  way.  Tbe  defendant  stroinoualy 
argues  that  tbe  erldmce  adduced  is  not  snf- 
fldent  to  BUHwrt  tbe  verdict;  Its  first  con- 
tentlon  being  tbat  *'tbe  evidence  diows  clear- 
ly that  tbe  cause  of  tbe  Injury  was  not  a  d»- 
fectlve  car  <x  brake  or  negligent  motorman, 
bat  the  un»pected  rialng  of  tbe  motw  caus- 
ed by  the  breaUpg  of  tbe  king  bolt,  ^Ich 
held  it  In  place.**  We  de<^e  to  set  forth 
the  evidence  uptm  this  point,  or  even  to  a1> 
tenvt  a  sunmiary  thereof,  as  to  do  so  would 
still  further  extend  this  opinion,  and  It  may 
well  be  doubted  If  any  useful  purpose  would 
be  BUbsored  thereby.  As  is  geaenHly  true, 
In  oases  of  tble  character,  there  is  more  or 
less  conflict  In  the  testimony  of  tbe  dlflfer- 
wt  witnesses  for  tiie  parties  litigant;  but 
It  clearly  establishes  that  Mrs.  Blssett  was 
a  paaawiger  on  raie  of  the  cars  of  tlie  defend- 
ant, whtdi  was  propelled  by  electrldty,  on 
or  about  the  date  alleged,  tbat  tbe  king  bolt 
which  bdd  tlift  motor  in  place  waa  either 
bndcn  or  out  of  place,  by  meena  of  which 
the  trapdoor,  uptm  which  such  plalntlfTs  feet 
were  resting  was  aoddenly  and  violraitly 
forced  up  and  driven  against  her  feet,  by 
reason  of  wblch  certain  Injuries  were  Inflict 
ed  upon  ber.  Witnesses  dlffw  as  to  tbe 
speed  of  the  car;  their  estimates  ranging 
from  4  to  60  miles  pM*  hour.  It  fnrth»  ap- 
prars  that  aa  tlie  car  approadied  a  curve  tbe 
motoman  undertook  to  decrease  tbe  speed, 
whatever  tbe  rate  may  have  hem,  and  that 
Bome  ot  the  machinery  or  appliances  did  not 
work  prop«rly.  At  least  there  Is  evidence  to 
tbis  ^Eec^  or  tncb  drcumstances  testified  to 


aa  existing  firom  which  the  Jury  ml^t  have 
readiad  sudi  amduidim  as  we  bare  stated 
abova  At  aay  rate,  an  accident  occurred  to 
sncli  i^lnUit  white  a  passuigv  npcm  de- 
fendant's car,  and  certain  Injuries  were  in- 
flicted upon  ber.  There  Is  no  gainaaylng 
tbat  these  two  matters  were  eatabllabed  be- 
y<md  contradldifm.  The  atatute,  whldi  liaa 
often  been  amatmed  by  tbis  ooiurt,  creates 
the  presnmption  that  a  parson  Injured  by 
the  opwatlon  ot  a  railroad  was  thus  injur- 
ed through  the  negligence  of  such  road,  and 
caste  upm  tlie  railroad  company  the  burdoi 
of  showing  that  ItoMCente  bave  exerdsed  oil 
ordinary  and  reastmable  care  and  diligence. 
See  Atbmtlc  Oaat  Une  B.  Ga  v.  Groslv,  63 
Flo.  400,  48  South.  818,  and  authorities  there 
cited ;  Seaboard  Air  line  By<  ▼<  Thompson. 
57  Fla.  15(^  48  South.  750.  It  was  primari- 
ly tor  tbe  Jury  to  determine,  under  a^ro- 
prlate  instructions  from  the  trial  court, 
wbethOT  or  not  tbe  dtfendant  company  had 
met  this  burden  and  relieved  Its^  ot  audi 
burden  so  cast  upon  it  by  tbe  stetote.  By 
the  verdict  returned  the  Jury  found  against 
the  defmdant  upon  the  question  <tf  negli- 
gence, and  we  are  not  prepared  to  say,  aftex 
a  careful  examination  of  all  the  evidence 
adduced,  that  aa  reaaonable  max  tbe  Joron 
could  not  have  found  auch  verdict 

Tbe  next  oontoitlon  of  tbe  defendant  is 
that,  even  If  we  Aould  hold  that  the  evi- 
dence warranted  or  Juatiflea  the  Jury  In  flnd- 
ing  the  defendant  ne^lgoit,  the  amounte  giv- 
en tbe  reqimctive  plaintiffs  are  grossly  ex- 
cessive^ and  for  that  reason  tlie  two  Jud£- 
mente  should  be  reversed.  Tbe  counsel  for 
the  defendant  stete  that  they  'liope  to  be 
aUe  to  demonstrate  to  tbe  court  that  Urs. 
Blssett  Is  what  medical  men  term  a  malin- 
gerer; tiiat  is,  one  who  Is  simulating  s«tons 
injury  in  ordw  to  recover  damages."  Up- 
on  the  nature,  characta,  and  extent  the 
Injurlea  Inflicted,  aa  upon  the  queBtl<m  of 
nei^lgence^  the  teetim<niy  of  the  respective 
witnesses  for  tbo  plalntlffiB  and  tbe  defmd- 
ant  is  more  or  less  conflicting.  Especially 
do  the  two  Asbtebula  and  tbe  three  Penaa- 
cola  physldans  differ  upon  tbis  ptrfnt  It 
would  sem  tbat  the  three  Fenaaoola  jdiy- 
aldana  were  not  in  entire  accxurA  themstivcs 
with  eadi  other  In  tbdr  testimony  and  In 
the  opinion  that  they  expressed  as  medical 
esperta.  Be  that  as  It  may,  th^  woe  reei- 
dente  of  the  dty  of  Poisacda,  vrent  on  the 
witness  stend,  and  gave  tlieir  testimony  tn 
person  before  the  Jury,  while  the  two  phy- 
sicians of  the  plalntifEs  reside  in  Aahtebula. 
Ohio,  and  gave  their  testimony  l^r  d^Msltlon, 
and  yet  the  Jury  would  seem  to  bave  given 
more  credence  to  tbe  testimony  of  the  two 
absmt  medical  ojperta.  This  was  a  matter 
within  their  province.  Tears  aco,  Alexander 
Pope  pn^ounded  the  questicm,  "Wim  shall 
decide  where  doctws  disagree?"  If  tber 
happen  to  disagree  In  giving  testlmooy  in 
litigated  cases,  the  law  Imposes  upon  tlie 
Jury  the  duty  of  deciding.   We  think  that 
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tUa  to  a  viBt  and  salntair  inoTtoton  of  the 
law  for  a  nnmber  of  reaaoDB,  some  ot  wbldi 
have  been  cogently  set  forth  1v  Mr.  Justice 
Cobbb  In  Kelly  t.  Stronsev  116  Oa.  872,  text 
888,  48  B.  B.  280^  whldi  language  we  quoted 
with  approval  In  Atlantic  Coast  Une  R.  Ga 
T.  Beailey,  M  Sla.  aU,  text  428,  45  South. 
761,  text  797.  Also,  see  tban  oar  dlecnsslon 
of  the  mattw  and  the  anthorltles  dted.  It 
Is  exceedingly  dlfScnlt  to  get  at  the  facta  up- 
on any  dmtrovrated  questloai  otw  them.  Dr. 
Johnnm  Is  rcfiortod  to  have  said,  "The  hard- 
est thing  In  the  world,  sir,  Is  to  get  possee- 
alon  ct  a  fact"  It  Judge  Lacombe'a  d^nl- 
tl<m  In  Hnbw  t.  Gnssonhetm  (0.  O.)  89  Fed. 
686.  text  601.  that  "a  fact  Is  something  fixed, 
nnchangeable,"  be  taken  as  conect.  to  which 
we  are  not  pr^red  to  agree,  then  the 
dlfflcnlty  would  be  enormously  increased. 
Even,  If  we  sbonld  be  so  fortunate  as  "to 
get  poeseaslon  of  a  fact."  how  would  we 
know  that  we  had  it  In  our  grasp?  Where 
CO  old  we  find  an  Infallible  test  for  deter- 
mining It?  As  Prof.  James  has  well  said, 
"To  know  Is  one  thing,  and  to  know  for 
certain  that  we  know  Is  another."  -  Con- 
troverted questions  will  find  their  way  In- 
to the  courts,  and  they  have  to  be  deter- 
mined. Absolute  certitude  may,  Indeed,  be 
unattainable,  and  the  law  does  not  require 
ImpOflslblllties,  so  certain  rules  of  evidence 
hare  been  formulated  and  adopted  for  get- 
ting at  facts,  and  litigated  questions  of 
fact  bare  to  be  decided  "on  the  best  evl- 
denoe  obtainable  for  the  moment,"  under 
those  rules.  In  common-law  conrts  this  del- 
icate and  reepcmslble  task  of  arriving  at  the 
facts  has  be^  confided  to  Juries.  And  when 
a  Jury  has  rendered  its  decision  throng  its 
verdict.  It  should  be  regarded  as  settling  all 
controverted  questions  of  fact  submitted  for 
determination,  unless  it  dearly  appears  that 
the  Jnrora  in  arriving  at  such  verdict  must 
have  been  Improperly  Inffoenoed  by  consider- 
ations oiitstde  the  evidence.  So  the  trial 
Judge  is  given  a  supervisory  power  over  the 
verdicts  and  the  right  to  set  aside  and  grant 
a  new  trlaL  In  the  two  cases  under  consid- 
eration the  trial  Judge.  In  passing  ni>on  the 
motions  for  a  new  trial,  did  exercise  that 
supervisory  power,  being  of  the  opinion 
thst  the  damages  allowed  were  excessive, 
and  directed  the  filing  of  remittiturs,  as  has 
already  been  stated;  but  upon  othet  points 
he  refused  to  interfere  with  the  verdicts. 
The  same  motions  for  a  new  trial  are  now 
argued  before  us  upon  an  assignment  of  er- 
ror. While  we  have  the  power  to  reverse 
the  Judgments  upon  the  groands,  or  some  of 
them,  stated  In  such  motions.  It  Is  a  power 
that  should  be  cantloui^  and  sparingly  ex- 
ercised. There  was  testimony  to  the  effect 
that  Airs.  Blssett's  injuries  were  traumatic 
as  to  cause  and  permanent  to  their  natur& 
Now,  we  do  not  feel  called  apon  to  enter  up- 
on an  extended  Investlgatiim  of  traumatic 
neuroses,  even  If  we  fdt  competent  so  to  do. 
Snfflcs  it  to  say  that  such  dlfferMue  ot  opin- 


ion prevails  about  them  In  the  medical  world 
that  no  one  can  afford  to  be  dogmatic  in  dis- 
cussing them.  They  have  been  a  fmltfol 
source  of  litigation  In  our  courts  and.  per- 
haps, have  not  always  received  the  consider^ 
atlon  merited  ty  their  peculiar  nature  and 
far-reaching  consequences.  Mu<di  light  has 
been  thrown  npon  them,  within  recent  years, 
by  the  researches  and  investigations  of  ex- 
pert physiologists,  psychologists,  and  p^- 
<^trists,  and  the  writer  of  this  (q;>inlon  has 
found  the  questions  discussed  and  results 
reached  by  them  Interesting  and  profitable. 
As  to  the  question  as  to  whether  or  not  the 
injured  plaintiff  was  a  mallngorer,  that  was 
peculiariy  a  matter  for  the  Jury  to  deter- 
mine. She  was  personally  present  and  testi- 
fied at  the  trial.  Evidently  the  Jury  did.  not 
consld^  that  she  was  "simulating  serious 
Injury  in  order  to  recover  damages,"  and,  so 
It  would  seem,  neither  did  the  trial  Judge, 
since  he  refused  to  grant  the  motions  for  a 
new  trial.  It  Is  obvious  that  the  Jury  and 
the  trial  Judge  were  in  a  far  better  position 
to  pass  npon  this  matter  than  we  could  pos- 
sibly be.  As  to  the  amounts  of  damages  be- 
ing excessive,  the  trial  Judge  has  exercised 
his  Judicial  discretion  In  causing  them  to  be 
reduced  to  what  he  conceived  to  be  right 
and  proper.  We  do  not  feel  Justified  In  go- 
ing any  further  than  he  did.  See  our  dis- 
cussion upon  this  point  in  Atlantic  Coast 
Line  R.  Co.  v.  Beazley,  supra.  We  would 
also  refer  to  Morgan  v.  Southern  Fac.  Co., 
95  Cal.  601,  80  Pac.  601,  as  being  an  espe- 
cially Instructive  case.  As  to  this  assign- 
ment generally,  questioning  the  sufficiency  of 
the  evidence  to  sustain  the  verdict,  see  the 
guiding  principles  laid  down  by  us  in  Wil- 
son V.  Jerulgan,  57  Fla.  277,  49  South.  44. 
We  would  also  refer  to  Southern  Home  In- 
surance Co.  V.  Putnal,  57  Fla.  199,  49  South. 
922,  text  929 ;  Phcenlx  Ins.  Co.  v.  Bryan,  68 
Fla.  341,  50  South.  676 ;  Atlantic  Coast  Line 
R.  Co.  V.  Partridge,  58  Fla.  153,  50  South. 
634;  WUliams  v.  State,  58  Fla.  138,  50 
South.  749;  Bexl^  ft  Osteen  v.  "State  (de- 
cided here  at  the  present  term)  61  South. 
278. 

Having  failed  to  discover  any  reversible 
error,  the  two  Judgments  must  be  affirmed. 

All  concur,  exc^t  TATLOR,  J,,  absent  on 
account  of  illness. 

PARKHILL,  J.  (dissenting).  Upon  a  due 
consideration  of  the  matters  called  to  onr 
attention  by  the  petition  for  a  rehearing  here- 
in, I  believe  that  the  court  has  made  a  mis- 
take In  Its  decisiim,  and  should  endeavor  to 
correct  the  same  by  granting  the  said  peti- 
tion herein  for  the  following  reasons,  to  wit: 

The  court  erred  In  giving  the  first  instruc- 
tion requested  by  the  plaintiff,  as  follows: 

(1)  "The  court  charges  you  that  In  awoeo 
Ing  damages,  If  yon  find  under  the  diarge 
and  the  evldmce  that  the  plaintiffs  are  en- 
titled to  recover,  that  in  the  suit  by  the  hns- 
band  yon  may  take  into  c«islderatian  in  ar- 
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riTlng  at  Uie  damagn  so  suffered,  If  any  wen 
so  snffered,  tbe  expenses  such  as  pfajrsicUma' 
fees,  nurse  lilre,  medicine,  and  also  the  loss 
ot  the  socle^  of  his  wife,  both  prior  to  the 
trial  and  In  the  fntnre,  provided  you  find 
from  the-erldence  that  the  Injuries  are  of 
such  a  nature  that  he  has  been  or  will  be  de- 
prived of  her  society." 

The  plaintiff  In  error  asks  for  a  rdiear- 
ing  "because  In  the  Instruction  to  allow,  and 
in  the  verdict  allowing,  damages  for  future 
loss  of  society  to  the  husband,  without  any 
evidence  to  ibow  his  age  or  life  expectancy. 
Is  erroneona— a  mattw  that  was  overlooked 
by  the  court  and  not  considered.**  The  proof 
was  fatally  deficient  In  not  giving  tbe  age  of 
the  plalntlfl  husband. 

The  elKuoit  of  future  loss  1^  the  husband 
of  the  society  of  his  wife  must  be  based  upon 
tbe  Joint  lives  of  the  wife  and  Qie  husband. 
Florida  Cent  &  F.  B.  Go.  v.  Foxworth.  41 
Fla.  1.  2B  South.  338,  79  Am.  St  Rep.  149. 
This  element  of  damage  must  depend  upon 
the  probable  length  of  time  the  husband  and 
wife  would  probably  live  together,  for  unless 
tbey  lived  together  there  would  be  no  society. 

The  onus  Is  upon  the  plaintiff  to  establish 
the  amount  of  damage  which  he  Is  entitled  to 
recover,  and  one  element  of  such  proof  Is  tbe 
number  of  years  the  husband  would  probably 
have  lived  with  his  wife.  If  there  Is  no  proo^ 
on  this  point,  the  plaintiff  has  failed  to  make 
out  a  case,  and  the  verdict  should  be  for  the 
defendant  On  this  question,  the  verdict  is 
contrary  to  law,  and' without  sufficient  evi- 
dence to  support  it;  and  this,  without  more, 
would  necessitate  the  grant  of  a  new  trial. 

There  was  evidence  tliat  tbe  wife's  life  ex- 
pectancy was  about  20  years.  There  was  no 
evidence  of  the  age  or  the  life  expectancy  of 
the  husband  plaintiff,  and  he  was  not  a  wit- 
ness before  tbe  Jury.  He  may  have  been 
much  older  than  his  wife,  and  his  expectancy 
of  life  might  have  been  only  one  year.  In 
such  a  case  the  Jury  would  render  a  verdict 
for  the  value  of  the  future  loss  of  the  society 
of  the  plaintiff's  wife  for  one  year.  In  the 
instant  case,  the  Jury  was  permitted  to  figure 
on  the  future  loss  of  tbe  plaintiff  of  the  so- 
ciety of  his  wife  based  upon  an  expectancy 
of  life  of  20  years.  This  was  manifestly 
harmful  to  the  plaintiff. 

II.  The  court  erred  In  charging  as  follows: 
"The  two  elements — that  Is.  the  loss  of  earn- 
ing capacity  and  the  amount  of  physical  pain 
and  suffering  endured  by  her  as  a  result  of 
the  injury — ^you  will  reduce  the  money  value, 
and  allow  as  damages  in  the  suit  of  Elizabeth 
M.  Blssett  and  her  husband,  against  tbe  de- 
fendant company" — in  that  the  court  charged 
the  Jury  to  reduce  the  two  elements  of  dam- 
age to  a  money  value  and  allow  as  damages. 
Instead  of  telling  the  Jury  to  reduce  the  two 
elemfflits  of  damage  to  a  mon^  value  and  its 
present  worth  to  be  given  as  damages.  Flo- 
rida Cent  &  P.  R.  Co.  v.  Foxworth,  41  Fla. 
1,  25  Sooth.  83Sk  79  Am.  St  Rep.  U9.  In  the 
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we  held  tlutt,  where  the  suit  was  bronght  by 
def«u!ant^  their  recoveiy  was  limited  to  an. 
amonnt  equal  to  the  present  worth  of  a  fu- 
ture SDPpnt  for  i^alntlfl,  es^mated  upon  thB 
basis  tlwreln  mentioned. 

Then  Is  pcdnted  out  by  tills  court  a  great 
difference  between  the  money  value  of  ele- 
ments ot  damage  and  the  present  worth  th«e- 
of  that  might  ordinarily  be  orerloolrad  by  a 
court  as  vMl  as  a  jury,  and  it  seems  we  liaTe 
overiooked  this  dlfleroice  here.  If  there  Is 
no'dlffemce  betweui  reducing  the  demmta 
of  damage  to  its  money  value  and  awarding 
that,  or  reducing  the  elouents  of  dsmage  to 
its  money  nine  and  awarding  Its  presmt 
worth,  If  the  one  is  the  equivalent  of  tin  oth- 
er, <w  inclndes  the  other,  thai  tbe  jury  was 
not  misled  by  tbe  oonrt's  Btatonait  of  tlie 
rul&  But  reducing  or  turning  the  elemoits 
of  dama^  Into  dollam  and  omts  or  the  mon- 
ey value  thereof,  and  giving  that  as  dam- 
ages, Is  very  different  from  eonvwtlng  these 
elemeuts  Into  mmu^'  value  and  awarding  its 
present  worth. 

In  Goodhart  t.  Pennsylvania  B.  Go„  ITT 
Pa.  1.  text  IT,  85  AtL  191,  55  Am.  Bt  Bep. 
706,  the  court  said:  "When  future  payments 
are  to  be  anticipated  and  capibdised  In  a  ver- 
dict the  irialntiff  Is  entitled  only  to  their 
present  worth."  8e^  also.  Fulsome  t.  Con- 
cord, 46  Tt  135. 

In  Nelson  v.  Lake  Bbom  &  M.  &  By.  Co., 
104  Mich.  682,  62  N.  W.  998,  the  oonrt  ap- 
proved the  following  rule  or  -method  of  find- 
ing the  prestttt  worth  of  a  sum  of  money  pay- 
able in  the  fntnre:  "The  present  valuatlcni 
of  a  sum  of  money  payaUe  in  the  future  is 
what  that  sum  is  worth  it  paid  iwesaitly — 
paid  now.  For  example,  the  preswit  vslne 
of  f  1  at  6  per  cent,  at  the  end  of  one  year  Is 
found  by  dividing  $1  by  8L06,  and  the  pres- 
ent value  $1  at  the  end  of  two  years  Is  ft>mid 
by  dividing  $1  by  $1.12." 

I  believe  we  will  make  a  mistake  to  estab- 
lish the  rnle  here  as  to  these  Instructions  tliat 
If  the  defendant  had  desired  more  explicit 
instructions  upon  these  points  it  should  have 
prepared  and  snbmitted  them  for  considera- 
tion of  the  trial  judge. 

It  may  be  that  if  an  instruction  Is  correct 
as  far  as  it  goes,  but  Is  not  full  raiough,  the 
party  desiring  it  to  be  made  full  should  re- 
quest an  instruction  In  the  form  desired,  and 
will  not  be  heard  to  assign  error  unless  tills 
Is  done.  But  It  Is  well  setUed  that  the  giv- 
ing of  an  erroneous  Instructifm  Is  error, 
whether  any  requests  to  diarge  were  made  or 
not.  Blatchfleld's  Instructions  to  Juries,  par. 
133,  and  cases  cited.  Our  reports  are  fall  of 
cases  reversed  because  of  erroneou  instruc- 
tions where  a  correct  instruction  was  not 
asked  for  by  the  court  An  erroneous  in- 
struction on  murder  has  been  hdd  to  be  re- 
versible error  In  the  absence  of  a  oorrect 
charge  on  the  p<dnt  And  so  In  many  cases. 
The  InstruMlon  sboot  redndng  Uie  dements 
of  damage  to  a  monir  Talne  was  an  erron^- 
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ons  hutrnction  and  coiutitated  reyerslble  er- 
ror. 

If  it  be  said  that  the  Instniction  as  to  the 
jury  aUowlng  damages  for  futnra  loss  of  the 
wife's  society  is  not  erroneous,  bnt  merely  did 
not  go  as  far  aa  It  sboold  hare  done  in  lim- 
iting the  damages  to  the  life  expectancy  of 
the  husband  and  the  wife,  yet  the  Instruc- 
tion was  an  erroneous  one  in  submitting  the 
qoestion  of  future  damages  for  loss  of  the 
wife's  society  at  all,  where  there  was  no 
eTidence  as  to  the  life  expectancy  of  the  hus- 
band, and.  If  this  instruction  may  be  passed 
orer  as  not  rererslble  error,  the  Terdict  Is 
fatally  defectlTe  in  the  absence  of  proof  of 
the  life  expectancy  of  tiie  husband. 

I  think  the  defendant  should  bare  a  re- 
hearing in  chew  casen 

HOGKER,  J.  I  concur  in  the  above  i^ln- 
Ion  of  Mr.  JnsUce  PABKHILL. 


atijANTzo  coast  line  R.  CO.  T. 

COACHMAN. 

(Supreme  Court  of  Florida.    March  4,  1910. 
Headuotes  FUed  May  21, 19ia) 

(8vliahu»  bv  tha  Court.) 
"L  GoiVGrrmjnoHAi.  Law  ({$  241,  297*)— Duk 
PBOCBS8  OT  Law— Bqual  Pbotboiion  of 
Laws. 

The  provisions  of  chapter  5018,  Acta  1907, 
aie  not  confined  to  railroads  alone,  but  inclade 
all  common  carriers,  thus  making  a  classifica- 
tion in  accordance  with  the  requirements  of  the 
Constitution  as  to  due  process  of  law  and  the 
equal  protection  of  the  laws, 

[Ed.  Note.— For  other  cases,  see  ConBtitntion- 
al  lAW,  Cent  Dig.  H  700,  701,  832-834 ;  Dee. 
Dig,  fS  241,  297.»1 

2.  CoirsTmmoHAL  Law  (|  247»)  —  EquAi. 

PEoncnoir  or  Laws. 

The  statute  (chapter  SSIS,  Acts  1907)  may 
not  be  said  to  offend  against  the  equal  protec- 
tion clause  of  the  state  Oonatitution  (Bill  of 
Rights.  I  1),  or  the  inliibition  of  article  14  of 
the  federal  Constitution,  merely  because  it  per- 
mits a  recoverr  of  interest  and  attorney's  lees 
by  the  plaintiff  shipper  If  he  succeeds,  and  se- 
eures  no  such  right  to  the  carrier  in  tiae  event 
it  prevails  In  tfae  suit 

[Ed.  Note.— For  other  cases,  see  Constitution* 
at  Law,  Dec.  Dig.  |  247.*} 

S.  CoxsTrrunoNAi,  Law  (J  212*)  —  Equai. 

Pbotection  or  Laws. 

It  la  not  necessary  that  a  statute  passed 
in  the  exercise  of  the  police  power  shall  apply 
equally  and  uniformly  to  all  persons  of  the 
state,  but  it  fs  sufficient  to  satlaty  the  constitu- 
tional requirement  of  equal  protection  of  the 
lav  if  it  impliea  equally  and  uniformly  to  all 
persons  Bimllarly  sttnated. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
^^w.  Cent  Dig.  H  6S4,  706;  Dec.  Dig.  i 

4.  RATLBOAnS  (I  5*)— Lbqisiatite  Contbol. 

Since  railroads  are  created  by  the  state 
for  quasi  public  purposes  and  are,  therefore,  af- 
fected by  a  pubue  interest,  the  Legislature  may 
to  the  extent  of  such  interest  regulate  aad 
control  tiiem  except  in  so  far  as  it  is  restricted 
hgr  dM  eoBtraet  obligation  Imposed  by  die  ebar' 


ter  or  statute  under  which  the  companies  an 
incorporated,  and  subject  of  course  to  the  con- 
stitutional restrictions  against  the  impairment 
of  vested  rights,  denial  of  the  equal  protection  of 
the  laws,  or  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {f  5,  G ;  Dec.  Dig.  S  6.*] 

5.  Constitutional  Law  (8  81*)  —  Pouce 

POWEB— SOBJraTia  OF  REQUI.ATI0N. 

The  police  power  of  a  state  embraces  regn- 
latiooa  designed  to  pranote  the  public  conven- 
ieuce  or  the  genexal  prosperity  or  the  pnldle 
welfare. 

[Ed.  Note.— For  oUier  cases,  see  Gonstltntion- 
al  Law,  Cent  Dig.  S  148;  Dec  Dig.  |  81.*] 

6.  CABBIEBS   (S  20*)— REQUUTION— LSGISIiA- 

TivE  Power. 

The  subject-matter  of  diapter  5018,  Laws 
1907,  providing  for  a  recovery  of  50  per  cent 
interest  and  reasonable  attorney's  fees  from 
common  carriers  for  failure  to  pay  claims  for 
any  freight  or  erpress  lost  or  damaged  within 
60  days,  meets  the  test  of  constitutionality. 

[Ed.  Note— For  other  cases,  see  Carriers, 
Cent  Dig.  IS  33-49;  Dec  Dig.  |  20.*] 

7.  CoNaxiruTioNAL  Law  (J  48*)— Constbuc- 
TiON  TO  Avoid  Unconstitutionalitt. 

A  liberal  rule  of  construction  sliould  be 
applied  when  the  constitutionality  of  a  stat- 
ute is  questitmed,  and  eveiy  reasonable  doubt 
should  be  resolved  in  Cavor  oi  the  validity  of  the 
statute  assailed.  The  court  should,  in  defer- 
ence to  the  legislative  department  of  the  govern- 
ment, uphold  a  statute  alleged  to  be  unconsti- 
tutional, unless  It  is  clearly  made  to  appear 
beyond  a  reasonable  doubt  that  the  statute  is 
unconstitutionaL 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  f  46;  Dee.  Dig.  |  48;*  Stat- 
utes, Cent  Dig.  f  56.] 

8.  Cabbiebs  (I  30*)— Settlement  of  Claims— 
Penalty  fob  Failube— Reasonableness. 

This  court  cannot  say  beyond  a  reasonable 
doubt  that  the  penal^  of  50  per  cent  per  an- 
num Interest  on  the  principal  sum  of  a  claim 
for  freight  or  express  lost  or  damaged  by  a  com- 
mon carrier  allowed  by  the  provisions  of  chap- 
ter 5618,  Laws  1907,  for  failure  to  pay  said 
claim  within  60  days  from  its  filing  with  or 
presentation  to  said  common  carrier,  is  so  exor- 
bitant and  unreasonable  as  to  render  (he  statute 
unconstitutional. 

[Ed.  Note.— For  other  cases,  see  GairieEs, 
Dec  Dig.  120-*] 

9.  Cabbiebb  (i  20*)  —  Penalties  —  Rbabon- 

ABLBRESB— DiSCBBTION  OF  I^IBLATT7BE. 
The  reasonableness  of  a  penalty  for  the 
failnre  to  perform  a  public  do^  is  primarily 
for  the  judgment  of  legislators,  and  courts  will 
not  interfere  with  the  discredou  of  the  Legisla- 
ture in  this  regard  as  long  as  it  keeps  within 
the  fair  and  reasonable  scope  of  its  powers.  If 
such  liabilities  be  considered  inexpedient  or  il- 
logical, the  court  cannot  say  the  Legislature 
bad  transcended  its  power. 
■  [Ed.  Note.— For  Other  cases,  see  Carriers,  Dec 
Dig.  S  20.*] 

10.  Cabbiebb  (S  227*)— Injttbt  to  Live  Stock 
—  Action  — Plea  of  Not  Guilti- Facts 
Put  in  IssnE. 

Under  a  plea  of  not  guilty,  the  contention 
tfaat  the  testimony  does  not  show  that  the  con- 
slamee  of  live  stock  was  the  agent  of  the  plain- 
tiff, as  alleged  to  be  in  the  declaration,  cannot 
be  considered,  as  this  allegation  is  merely  one 
of  the  facts  stated  In  the  inducement  of  the 
declaration,  and  such  fact  was  not  put  in  is- 
sue by  the  plea. 

[Ed.  Note.— For  otlier  cases,  see  Carriers,  Dec 
Dfg.  {  227.*! 
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11.  Appeal  and  Ebbob  (|  1041*1— HABin,EB8 
EsBOB— REirrBAi.  OP  Special  Puub. 

The  action  of  the  referee  In  refueing  to 
allow  the  defendant  to  Sle  additional  pleas  doi^ 
ine  the  trial  of  the  case.  If  error,  was  wtthoot 
injnry,  as  tht  defendant  was  permitted  to  in- 
troduce evidence  to  support  the  matten  set  op 
in  the  additional  pleas  proffered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EiTor,^Oeiit  Dig.  U  410G-4100;  Dec.  Dig.  S 

12.  Appeal  akd  Bbbob  (f  1017*)— Injitbt  to 
Stock  tn  Tbansit— Actions— Questioh  vob 
Refebbb. 

In  a  suit  against  a  railroad  company  for 
injaries  to  lire  stock,  the  question  whether 
one  of  the  animals  was  thrown  down  In  the 
car  and  injured  by  the  negligent  moving  of  tlie 
car  is  one  of  fact  for  the  referee  acting  as  the 
jury. 

[Bd.  Note.— For  other  cases,  see  Appeal  and' 
Error.  Cent  Dig.  H  3906-4005;  Dec.  Dig.  | 
1017.*] 

IS.  OAUIEBa  (1 218*)— OonTRAGT  FixxnG  Vaz.- 

UK  of  SHXFHEnr- Validitt. 

Where  the  shipper  and  the  carrier  fairly 
enter  into  a  contract  whereby  the  parties  agree 
on  a  valuation  of  the  property,  with  a  rate  of 
frei^t  based  on  13ie  oonditioa  that  the  carrier 
assumes  liability  only  to  the  extent  of  the 
agreed  valuation,  such  contract  will  be  npheld 
as  simply  fixing  the  rate  of  freight  and  liqui- 
dating the  damages,  a  proper  and  lawful  mode 
of  securing  a  tme  proportion  between  the 
amount  for  which  the  carrier  may  be  responsible 
and  the  freight  he  receives,  and  also  of  pro- 
tecting himself  against  extravagant  and  fiuici- 
ful  valuations. 

lE!d.  Note.->-For  other  cases,  see  Carriers, 
Cent  Dif.  H  674rW;  Dec  Dig.  |  218.*] 

14.  Cabsikbs  (!  228*)— Rbsfonbibxutt  tob 
Fbeight— Pbbsumptiom  . 

In  the  absence  of  evidence  to  the  contrary, 
it  is  to  be  assumed  that  property  accepted  by  a 
carrier  for  transportation  Is  taken  under  the  re- 
sponsibility cast  upon  it  by  the  common  law,  ex* 
cept  aa  modified  by  statute ;  and,  if  lost  under 
circumstances  rendering  the  carrier  liable  by  the 
general  rule  of  law,  It  must  ressond,  unless 
It  can  show  that  there  fras  a  contract,  or  a 
special  acceptance  equivalent  to  a  contract 
which  exempts  It  from  the  ordinary  liability  of 
common  carriers.  Tlie  transaction  mast  amount 
to  a  contract  on  tiiie  anbject,  wherein  the  minds 
of  the  parties  meet  aa  m  making  of  other 
contracts. 

lEA.  Note.— For  other  caaea,  see  Oarrlara,  Dec. 
Dig.  e  228.*] 

15.  Cabriers  (§S  218,  228*)— Limiting  Com- 
hon-Law  Liabilitt— Pbesumptions. 

Contracts  limiting  the  common-law  liabill- 
ty  of  carriers  are  not  favored  by  the  courts. 
Exemption  from  liability  will  not  be  presumed, 
but  must  be  found  clearly  expressed  In  the  con- 
tract. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Tent  Dig.  B{  674-696,  933-949 ;  Dec.  Dig,  H 
218,  228.*] 

10.  Carriebs  (§  218*)— Carbiage  of  Fbeight 
— Rates— Effect  of  Ruue  of  Carbieb  ob 
PuPLisHED  Schedule. 

If  by  a  rule  of  the  carrier  or  a  published 
schedule  of  tariff  rates  its  linblUty  is  fixed  by 
the  rate  of  freight  paid,  and  for  the  purpose 
of  obtaining  a  certain  mte  of  freight  the  snip- 
per reports  to  the  carrier  a  valuation  on  live 
stock  shipped,  having  notice  or  actual  knowl- 
edge of  tnese  terms  at  the  time  or  before  the 
delivery  of  the  stock  by  him  to  the  carrier  to 
be  transported  and  assenting  thereto,  the  liabili- 
ty of  the  carrier  is  fixed  by  such  agreement.  If, 


howeve^  tiie  shipper  has  no  notice  of  the  rule 
or  tariff  rates  of  the  carriar,  and  does  sot  as- 
sent thereto,  the  rule  is  dlffnent. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |S  674-606;  Dec.  Dig.  |  218.*] 

17.  Cabbiebs  (§  207*)— Cabbiaok  of  Stock— 
Bhipuent  at  Risk  of  Carbieb  ob  Bhitfbb 
— Option  or  Shippeb. 

Under  tiie  rules  and  regulations  of  the 
Railroad  Commission  of  this  state  prescribing 
the  maximum  valuation  In  the  shipment  of 
horses  and  mules  of  $76  each  for  a  cortaln  re- 
leased rate,  and  for  eveiT  increase  of  100 
per  cent,  or  fraction  thereof  In  valuation  there 
shall  be  an  increase  of  GO  per  cent  In  rate,  the 
shipper  has  the  option  to  ship  at  his  own  or  the 
canw'a  risk,  and  he  will  not  be  bound,  in  tiie 
limit  of  his  recovery,  by  the  paymoit  of  OiB 
release  rate,  unless  it  be  shown  that  he  knew 
the  rate  paid  was  a  released  rate,  and  there 
was  a  fair  meeting  of  the  minds  of  the  shipper 
and  the  carrier  that,  by  payment  of  the  released 
rate,  the  recovery  of  the  snipper  would  be  lim- 
ited to  a  certain  maximum  sum  clearly  agreed 
upon. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  8S  129-239 ;  Dec.  Dig.  I  207.*] 

18.  Appeal  and  Errob  (f  1020*)- Injcbt  to 
Stock  in  Tbanbit— Action— Qtjestioh  tob 
Rktebee  Acnno  as  Jcbt. 

Where  the  evidence  is  not  so  dear  as  to 
forbid  any  other  Inference  than  that  the  ship- 
per consented  to  a  specified  valuation,  the  ques- 
tion must  be  left  to  the  referee's  determination 
acting  as  a  jury  In  a  trial  of  the  cue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  IMg.  H  4011,  4012;  Dec.  Dig.  i 
1020.^] 

19.  CaBBIERS    (I  229*)— INJTTBT    TO  STOCK— 

Failure  to  Settle  Claiic— Agtions— At- 

TOBNET  P%B8— CONSTBUCTION  OF  STATUIE— 
"AUOUNT  BECOVEBBD." 

The  maximum  sum  allowed  by  the  statute 
as  a  reasonable  attorney's  fee,  in  a  suit  against 
a  carrier  upon  a  claim  for  freight  or  express 
IcMt  or  damaged,  wbere  the  carrier  has  failed 
to  pay  said  claim  in  GO  days  after  Its  presenta- 
tion, is  15  per  cent,  on  any  amount  recovered 
greater  than  the  sum  of  flOO.  The  "amount 
recovered"  means  the  amount  of  the  claim  re- 
covered, and  not  that  amount  plus  the  60  per  cent, 
per  annum  interest  also  allowed  by  the  statute. 

[Ed.  Note.— For  otter  cases,  see  Carriers, 
Dec.  Dig.  S  229.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  376 ;  vol.  8,  p.  7574.] 

Shadileford,  J.,  dissenting. 

In  Banc.  Error  to  Circuit  Court,  Suwan- 
nee County ;  J.  F.  Harrell,  Referee. 

Action  by  B.  P.  Coachman  against  the  At- 
lantic Coast  Line  Railroad  Company.  Jadg- 
ment  for  plaintifT,  and  defendant  brings  er- 
ror. Affirmed  on  condition  that  a  rmlttitnr 
be  made. 

D4^gett  ft  Smith  and  J.  B.  Johnson,  for 
plaintiff  in  error.  Robenoa  &  Small,  and  F. 
L.  Bees,  for  defendant  In  error. 

PARKHILIi,  J.  The  defendant  In  error 
sued  the  plaintiff  In  error  In  the  circuit  court 
for  Suwannee  county  for  loss  and  damage 
occasioned  by  the  railroad  company  in  the 
negligent  and  careless  transportation  of  hors- 
es and  mules  belonging  to  the  plalntlfC. 

By  agreement  of  the  parttes,  the  cause 
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was  referred  to  J.  F.  Harrell,  Esquire,  a  prac- 
ticing attorney  of  the  conrt,  for  trial. 

The  finding  of  the  referee,  apon  a  plea  of 
not  guilty,  was  as  follows : 

"I,  J.  F.  'Harrell,  to  whom  the  above-stated 
cause  was  heretofore  referred  as  referee  by 
the  Judge  of  the  circuit  conrt  In  and  for  Su- 
wannee county,  Fla.,  for  trial,  as  such  ref- 
eree do  hereby  find  upon  the  evidence  taken 
before  me  for  the  plaintiff  B.  P.  Coachman, 
and  assess  his  damage  at  $450-  I  further 
find  that  plaintiff  is  entitled  to  the  further 
sum  of  $SS5,  or  50  per  cent  Interest  on  the 
above  amount  nnder  the  statute. 

"I  further  find  that  the  plaintiff  1b  enti- 
tled to  the  fnrOier  ram  of  |200  as  attomcgr's 
fees." 

Afterwards,  in  accordance  with  an  order 
made  by  the  referee  on  a  motion  for  a  new 
trial,  the  plaintiff  entered  a  remittitur  for  the 
sum  of  $98.75.  Thereupon  a  final  Judgment 
for  $776.25  was  entered  by  the  referee  in  fa- 
vor of  the  plaintiff  and  against  the  defendant. 

On  writ  of  error  the  defendant  below  con- 
tends that  the  statute  authorizing  the  award 
of  interest  and  attorney's  fees  herein  Is  un- 
constitutional, because  It  offends  against  the 
equal  protection  clause  of  the  state  Constitu- 
tion and  the  Inhibition  of  article  14  of  the 
Constitution  of  the  United  States. 

The  provisions  of  chapter  S61S,  Laws  1007, 
under  which  recovery  of  interest  and  attor- 
ney's fees  herein  was  had,  are  as  follows : 

"Section  1.  That  It  shaU  be  the  duty  of  aU 
common  carriers  operating  within  this  state, 
and  they  are  hereby  required  when  any  per- 
son files  with,  or  presents  to,  them  or  any 
stntion  agent  of  said  common  carrier  to  be 
filed,  his  dalm  for  any  freight  or  express 
lost  or  damaged  by  said  common  carrier,  or 
for  any  overcharge  made  by  such  common 
carrier  on  any  freight  or  express,  to  pay  the 
said  claim  within  sixty  days  from  Its  filing 
with,  or  presentation  to,  said  common  carrier 
or  any  station  agent  of  such  common  carrier. 

"Sec.  2.  That  should  any  common  carrier 
fail  to  comply  with  the  provisions  of  section 
one  (1)  of  this  act,  then  the  said  common  car- 
rier making  such  failure  shall  be  liable  to 
the  claimant  for  the  amount  of  his  claim  and 
fifty  per  cent  per  annum  Interest  on  the  prin- 
cipal sum  of  said  claim  from  the  date  of  the 
filing  of  the  same  with,  or  presentation  of  the 
same  to,  the  common  carrier  or  any  station 
agent  of  such  common  carrier,  and  when  the 
Bald  claimant  shall  bring  suit  and  recover 
Judgment  for  his  claim  against  said  common 
carrier,  he  shall  be  allowed  the  said  fifty  per 
cent,  per  annum,  in  addition  to  the  principal 
sum  of  said  claim,  and  the  same  shall  be  al- 
lowed In  the  verdict  giving  blm  Judgment; 
provided,  however,  that  the  claimant  shall 
not  recover  and  have  Judgment  for  the  said 
fifty  per  cent  per  annum,  unless  he  recovers 
judgment  for  a  sum  which  fixes  the  principal 
snm  of  said  claim  at  an  amount  greater  than 
the  amount  which  said  common  carrier  bed 
offered  and  tendered  to  the  claimant  In  set- 


tlement  of  his  claim  before  12ie  eviration  of 
said  sixty  daya  In  which  the  said  eommon 
carrier  Is  required  to  pay  sucb  claims  under 
the  provisions  of  section  one  (1)  of  this  act 

Sec.  3.  Tliat  any  common  carrier  who  falls 
to  comply  with  the  provisions  of  section  one 
(1)  of  this  act,  shall,  in  the  event  that  the 
claimant  shall  prevail  In  an  action  to  recov- 
er on  his  claim,  be  liable  for  a  reasonable  at- 
torney's fee  and  It  shall  be  the  duty  of  the 
court  to  allow  the  claimant  such  reasonable 
attorney's  fee,  which  shall  be  fixed  by  the 
court,  not  to  exceed  flfteea  dollars,  If  the 
amount  recovered  does  not  exceed  one  hun- 
dred dollars,  and  not  to  exceed  fifteen  per 
cent  on  any  amount  recovered  greater  than 
the  snm  of  one  hundred  dollars." 

In  fieaboard  Air  Line  Ry.  v.  Simon,  56  Fla, 
645,  47  South.  1001,  20  L.  B.  A.  (N.  S.)  126,  we 
held  that,  in  providing  for  the  relation  of 
settlement  for  goods  lost  in  transit  by  "any 
person,  firm,  or  corporation  operating  any 
railroad  in  this  state."  a  subject  applicable 
alike  to  all  common  carriers  of  goods  (chap- 
ter 6424,  Acts  1905),  made  a  separate  classi- 
fication of  persons,  firms,  or  corporations 
operating  railroads  that  Is  not  based  upon 
legal  or  natural,  practical  and  reasonable  dif- 
ferences In  conditions  with  reference  to  the 
subject  related,  and  violated  in  this  re- 
spect the  constitutional  guaranties  of  due 
process  of  law  and  the  equal  protection  of 
the  laws.  To  the  like  effect  Is  the  holding  of 
the -Supreme  Court  of  the  United  States  in 
Gulf,  C.  ft  S.  F.  Ry.  Co.  v.  Ellis,  165  U.  S. 
150, 17  Sup.  Ct  255,  41  L.  Ed.  666. 

The  provisions  of  chapter  6618,  Acts  1907, 
however,  are  not  leveled  against  railroads 
alone,  but  include  all  common  carriers,  thus 
making  a  classification  in  accordance  with 
the  requirements  of  the  Constitution  as  to  due 
process  of  law  and  the  equal  protection  of 
the  laws. 

The  statute  will  not  be  said  to  offend 
against  the  equal  protection  clause  of  the 
state  Constitution  (Bill  of  Rights,  I  1),  or 
the  Inhibition  of  article  14  of  the  federal  Con- 
stitution merely  because  It  permits  a  recov- 
ery of  interest  and  attorney's  fees  by  the 
shipper  If  he  succeeds,  and  secures  no  such 
right  to  the  carrier  In  the  event  it  prevails 
In  the  suit.  The  shipper  imd  the  carrier  are 
not  similarly  situated.  The  shipper  aesumea 
the  discbarge  of  no  duty  to  the  public.  He 
Injures  no  one.  And  so  the  statute  applies 
to  the  carrier — to  all  carriers  similarly  sit- 
uated—and places  Its  penalty  or  burden  upon ' 
the  carrier  and  not  upon  the  shipper,  because 
the  carrier  only  is  within  the  sphere  of  its 
operation.  This  court,  therefore,  has  held, 
as  not  In  confilct  with  the  state  or  federal 
Constitutions,  statutory  provisions  for  attor* 
ney's  few  when  Judgment  Is  rendered  In  fa- 
vor of  the  plaintiff  In  the  enforcement  of  me- 
chanics' liens  (Dell  v.  Marvin,  41  Fla.  221,  26 
South.  18S,  46  L.  R.  A.  201,  79  Am.  «t  Rep. 
171);  also.  In  case  of  recovery  for  live  stock 
kUled  (Jacksonville,  T.  ft  K.  W.  Ity.  Oo.  t. 
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Prior,  84  Fla.  271,  15  South.  760);  also,  In 
Bults  upon  policies  Issued  by  Insurance  com- 
panies {Tillls  T.  Liverpool  &  L.  &  G.  Ins.  Co., 
46  Fla.  268,  35  South.  171,  110  Am.  St.  Rep. 
S9;  Hartford  Fire  Ins.  Co.  v.  Redding,  47 
Fla.  228,  37  South.  62,  67  L.  R.  A.  518,  110 
Am.  St.  R^.  11^. 

It  is  not  necessary  that  a  statute  passed  in 
the  exercise  of  the  police  power  shall  apply 
equally  and  uniformly  to  .all  persons  of  the 
state,  but  it  Is  sufficient  to  satisfy  the  con- 
stitutional requirement  of  equal  protection  of 
the  law  if  It  applies  equally  and  uniformly  to 
all  persons  similarly  ^rcumstanced.  Wright 
T.  Hart,  182  N.  X.  330.  76  N.  £.  404,  2  L  R. 
A.  CN.  8.)  83& 

We  think,  too,  the  subject-matter  of  this 
statute  is  within  the  power  of  the  Legislature, 
or  comes  within  the  limits  of  constitutionality. 

From  considerations  of  public  policy,  the 
differences  between  the  private  and  common 
carrier  have  led  to  roles  respecting  the  duty 
of  the  latter  which  do  not  apply  to  the  for- 
mer. The  common  or  public  carrier  of  goods 
exercises  a  sort  of  public  office,  and  his  busl- 
nesB,  therefore,  Is  affected  with  a  public  In- 
terest Mnnn  v.  Pec^le  <tf  Illinois,  94  U.  S. 
113,  24  L.  Ed.  77. 

Since  railroad  companies  are  created  by 
the  state  for  quasi  public  purposes,  and  are 
thereby  affected  by  a  public  interest,  the  Leg- 
islature may  to  the  extent  of  such  interest 
regulate  and  control  them  ncept  in  so  far 
as  it  is  restricted  by  the  contract  obligation 
imposed  by  the  charter  or  statute  under 
which  the  companies  are  incorporated,  and 
subject  of  course  to  fhe  constitutional  re- 
strictions against  the  Impairment  of  vested 
rights,  denial  of  the  equal  protection  of  the 
laws,  or  due  process  of  law. 

The  police  power  of  a  state  embraces  regu- 
lations designed  to  promote  the  public  con- 
venience or  the  general  prosperity  or  the  pub- 
lic welfare  as  well  as  those  designed  to  pro- 
mote the  public  safety  or  the  public  health. 
Chicago,  B.  &  Q.  R.  Ck>.  v.  People  of  State  of 
lUlnolB  ex  rel.  Drainage  Com'rs,  200  U.  S. 
661,  26  Sup.  Ct.  841,  50  L.  Ed.  596;  Lake 
Shore  &  M.  S.  Ry.  Co.  v.  State  of  Ohio.  173  U. 
S.  285,  19  Sup.  Ct  465,  48  L.  Ed.  702. 

The  police  power  Includes  I^lslative  au- 
thority to  make  regulations  reasonably  nec- 
essary or  conducive  to  the  public  welfare. 
State  ex  rel.  Milwaukee  Medical  College  t. 
Chittenden.  127  Wis.  468,  107  N.  W.  600. 

In  speaking  of  the  provisions  of  the  Texas 
'statute  whereby  life  Insurance  companies  fall- 
big  to  pay  a  loss  within  a  time  specified  la 
the  policy  after  demand  therefor  are  made 
liable  to  the  payment  of  a  certain  per  cent 
damages  on  the  amount  of  the  loss,  and  all 
reasonable  attorney's  fees  for  the  prosecution 
and  collection  of  such  loss,  McCormlck,  J.,  In 
Merchants'  Life  Ass'n  v.  Yoakum,  98  Fed.  251, 
89  C.  C.  A.  66,  said :  "The  purpose  of  this  stat- 
ute is  not  to  compel  the  payment  of  debts.  *  *  * 
The  obvious  purpose  of  the  act  is  to  secure  a 
righteoua  degree  of  care  in  writing  policies 


of  insurance.  To  enforce  the  eocerdae  of 
this  righteous  care  on  the  part  of  the  very 
strong  in  contracting  with  the  weaker  and 
less  leamejl  •  •  •  wonid  seem  to  be 
within  the  legislative  power."  See,  also.  Fi- 
delity Mutual  Life  Ass'n  v.  Mettler,  185  U.  S. 
308,  22  Sup.  Ct  662,  46  L.  Ed.  9^;  Fidelity 
&  Casualty  Co.  of  New  York  v.  Dorough,  107 
Fed.  389.  46  C.  C.  A.  364f  Washington  Life 
Ins.  Co.  V.  Gooding,  19  Tex.  Olv.  App. 

49  S,  W.  128;  New  York  Ufe  Ins.  Co.  v, 
Orlopp,  25  Tex.  Civ.  App.  284,  61  S.  W.  33C. 

In  Atchison.  T.  &  S.  F.  R.  Co.  v.  Matthews, 
174  U.  S.  96,  43  L.  Ed.  909,  19  «Sup.  Ct  609, 
the  court  held  the  provision  of  the  Kansas 
statute  requiring  a  reasonable  attorney's  fee 
for  the  plaintiff  to  be  allowed  and  made  a 
part  of  the  Judgment  on  a  recovery  against 
a  railroad  company  for  damages  from  fire 
caused  by  the  operating  of  its  trains  Is  in 
the  nature  of  a  police  regulation  designed  to 
enforce  care  on  the  part  of  railroad  compa- 
nies to  prevent  the  escape  of  flre  from  their 
moving  trains,  which  subjects  the  property 
of  adjacent  owners  to  peculiar  hazard,  and 
lias  a  reasonable  relation  to  the  object 
sought  to  be  accomplished,  although  the  stat- 
ute Imposes  no  specific  duty  by  way  of  pre- 
caution ;  and  the  provision  is  not  in  violation 
of  the  fourteenth  constitutional  amendment, 
as  an  arbitrary  classification  of  suitors,  which 
deprives  those  affected  of  the  equal  protec- 
tion of  the  laws.  The  Supreme  Court  of  the 
United  States,  In  speaking  of  the  purpose  of 
the  statute,  said:  "Its  monition  to  the  rail- 
roads la  not,  *Pay  your  debts  without  suit  or 
you  will,  in  addition,  have  to  pay  attorney's 
fees;'  but  rather,  'See  to  It  that  no  flre  es- 
capes from  your  locomotives,  for  if  it  does 
you  will  be  liable,  not  merely  for  the  damage 
it  causes,  but  also  for  the  reasonable  attor- 
ney's fees  of  the  owner  of  the  property  in- 
jured or  destroyed.* "  See,  also,  St.  Louis  & 
S.  F.  Ry.  Co.  V.  Mathews.  165  U.  S.  1, 17  Sup. 
Ct  243,  41  L.  Ed.  611 ;  Grlssell  v.  Housato- 
nic  R.  Co.,  54  Conn.  447.  9  Atl.  137,  1  Am. 
St  Rep.  138;  Lumbermen's  Mut  Ins.  Co.  t. 
Kansas  City,  Ft  S.  &  M.  R.  Co.,  149  Mo.  ICS. 

50  S.  W.  281 ;  Choctaw,  O.  &  Q.  R.  Co.  ▼. 
Alexander,  7  Okl.  591.  54  Pac.  421. 

In  Porter  v.  Charleston  &  S.  Ry.  Co..  83  S. 
C.  109.  41  S.  E.  108,  90  Am.  St  Rep.  670. 
the  court  held  that  22  St  at  Large,  p.  443,  of 
South  Carolina,  providing  a  penal^  on  com- 
mon carriers  for  failure  to  pay  or  to  refuso 
to  pay  damages  on  freight  within  60  days, 
is  not  In  violation  of  Const  U.  S.  AmentL 
14,  as  denying  equal  protection  of  law.  See. 
also,  Frasier  v.  Charlestown  &  W.  C  By^  73 
S.  C.  140.  52  3.  E.  964. 

And  BO.  the  Supreme  Court  of  the  United 
States,  In  upholding  the  constitutionality  ot 
a  statute  providing  that  every  claim  for  loss 
or  damage  to  property  in  possession  of  a  com* 
mon  carrier  shall  be  adjusted  and  paid  wJtti- 
In  a  specified  time,  and  if  not  then  paid  tbe 
carrier  should  be  liable  to  a  penalty,  shows 
that  "the  object  of  tlie  statute  iraa  not  to 
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penalise  tiie  carrier  for  merely  refuting  to 
ptt7  a  claim  witbln  the  time  required,  wheth- 
«r  ivMt  or  imjiiat,  but  tlie  deaU^i  was  to  bring 
about  a  reasonably  prompt  settlement  of  all 
pro^  daims;  the  penalty,  In  case  of  recov- 
ery in  court,  operating  as  a  deterrent  of  tlie 
carrier  In  r^iuing  to  settle  Just  claims,  and 
as  compensation  of  the  claimant  for  the  trou- 
ble and  ei^iense  of  tlie  salt  which  the  carri- 
er^ nnreasonahle  delay  and  r^usal  made 
necessary."  Seaboard  Air  Line  Ry.  t.  See- 
gers,  20T  n.  S.  78,  28  Sup.  Ot  28,  62  !<.  Ed. 
108.  "Farther,**  the  court  remarked  in  that 
case^  "it  must  be  remembered  that  the  purpose 
of  ttils  legislation  is  not  primarily  to  enforce 
the  c(^ecti(m  of  debts,  but  to  compel  the  per- 
formance of  duties  which  the  carrier  assumes 
whoi  it  alters  npon  the  discharge  of  Its  pub- 
lic functions." 

One  of  these  duties  wbldi  the  carrlw  as- 
sumes Is  to  carry  safely  and  deliver  goods 
Intrusted  to  It  for  carriage.  Whenever  a 
railroad  «Mnp&ny  rec^ves  live  stock  and  un- 
dertakes to  transport  the  same  for  hire,  such 
conqiany  aasnmes  the  rdation  of  a  common 
carrier  and  is  held  to  a  very  strict  accounta- 
foility  for  the  loss  thereof;  audi  accountability 
being  Ind^ndent  of  contract  and  Imposed 
law  on  grounds  of  public  policy.  Summer- 
Un  V.  Seaboard  Air  Line  By.,  56  Fla.  687.  47 
South.  557,  19  L.  R.  A.  (M.  S.)  191.  By  pro- 
viding for  the  Increase  of  danmges  where  the 
loss  or  injury  results  ^m  the  want  of  care 
and  the  n^ligence  of  the  carrier  in  transpor- 
tatton  of  freight,  the  statute  causes  the  car- 
rier to  exercise  more  care  in  the  handling  of 
the  freight  by  its  servants  and  agents.  The 
Leglslatare  Is  presumed  to  have  fall  knowl- 
edge of  the  conditions  within  the  state  and  to 
Intend  no  arbitrary  sdectlon  or  punishment, 
bat  to  sabfterre  merely  the  genera^  Interest 
of  the  public.  Atchison,  T.  ft  8.  F.  R.  Co.,  v. 
Matthews,  174  U.  S.  96;  19  Sup.  Ct  609.  43 
L.  Bd.909. 

Tbla  Btatote  designs,  also,  to  bring  about 
a  reasonably  prompt  settlement  of  all  proper 
claims,  and  a  reasonably  q>eedy  trial  thereon, 
for  the  statnto  is  so  framed  that  the  penalty 
of  60  per  cent  per  annum  Interest  which 
acts  as  a  deterroit  of  the  carrier  In  refusing 
to  settle  Just  claims,  becoming  included  in 
the  verdict,  ceases  to  run  thereafter,  and  the 
Jo^ment  therefor  only  bears  8  per  cent.  i>er 
annum.  The  statute  tends  to  avoid  expen- 
Mve  and  annoying  delays  in  litigation.  "The 
corrosion  of  time  acts  on  the  causes  of  ac- 
tion, and  wears  out  Justice."  These  ddays 
become  annoying  to  lawyers,  expensive  and 
damaging  to  litigants,  and.  affecting  as  they 
must  do  large  numbers  of  people  in  all  parts 
of  the  state,  become  the  source  of  much  irri- 
tation and  the  cause  of  much  friction  be- 
tween the  carriers  and  the  people,  resulting 
sometimes  in  drastic  legislation  harmful  to 
tiie  carrlera.  Giving  full  force  to  the  pre- 
snmptlon  that  the  legislature  had  full  knowl- 
edge of  the  conditions,  within  this  state,  we 
any  well  otmclnde  that  this  statute  was  real- 


ly designed  to  accomplish  a  legitimate  public 
purpose.  L^^alation  of  this  nature  will  tend 
to  lewen  litigation,  prevent  a  multl^idty  of 
suits,  save  to  the  state  and  litigants  expenses 
thereof,  remove  a  source  of  friction  and  nn- 
rest  In  the  state,  bring  fhe  Bbl[^>er  and  the 
carrier  to  walk  hand  in  hand,  promote  the 
public  welfore  and  the  good  order  of  the  peo- 
ple,  increase  the  Industrlea  of  the  state,  de- 
vBlog  Its  resources,  and  add  to  its  wealth  and 
prosperity— results  devoutly  to  be  wished  by 
all  lovers  of  good  government  whether  on  or 
off  the  bench.  "Relations  for  these  pur- 
poses." said  the  Supreme  Court  of  the  United 
States,  in  Barbler  v.  Connolly,  118  U.  S.  27.  5 
Sup.  Ct  357.  28  L.  Ed.  923,  "may  press  with 
more  or  lees  weight  upon  one  than  npon  an- 
other; bnt  they  are  designed,  not  to  impose 
tmequal  or  unnecessary  restrictions  npon  any 
one,  but  to  promote,  with  as  little  Inconvm- 
lence  as  possibly  the  public  good.  Though, 
In  many  respects,  necessarily  special  in  their 
character,  they  do  not  famish  Just  ground  of 
complaint  If  they  operate  alike  upon  all  per- 
sons and  property  under  fbe  same  circum- 
stances and  conditions.  Class  legislation,  dis- 
criminating against  some  and  favoring  others. 
Is  prohibited;  but  l^clslatlon  whtdi.  in  car- 
rying out  a  public  purpose,  is  limited  in  Ite 
aK>llcations,  if  within  the  sphere  of  ite  oper- 
atlons  it  affects  alike  all  persona  slmllarily 
situated.  Is  not  within  the  amendment."  Sea- 
board Air  Line  Ry.  v.  Seegers,  supra ;  Mis- 
souri Pac.  By.  Co.  v.  Humes,  115  U.  S.  612, 
6  Sup.  Ct  110. 29  L.  Ed.  463 ;  Thomes  V.  Han- 
nibal &  St  Joseph  R.  R.  Co.,  82  Mo.  63a 

Verily,  the  subject-matter  of  this  statute 
meets  the  test  of  constltotlonalllT ;  the  test 
being  whether  It  has  some  relation  to  the  pub- 
lic welfare,  and  whether  such  Is,  in  fact,  the 
end  sought  to  be  attained.  Her  v.  Ross,  64 
Neb.  710,  90  N.  W.  860,  67  L.  R.  A.  895,  97 
Am.  St.  Re^.  676. 

We  know  that  there  are  Ilmite  beyond 
which  legislation  and  penalties  may  not  go, 
even  In  cases  where  the  classification  is  con- 
ceded) y  legitimate  and  the  subject-matter  ad- 
mittedly proper.  It  remains  to  be  seen,  then, 
whether  the  statute  under  review  has  gone 
beyond  that  limit  in  the  nature  and  method 
of  the  regulations. 

It  requires  no  argument  to  show  that  the 
limit  of  time,  60  days,  fixed  by  the  statute 
for  the  investigation  and  settlement  of  these 
claims,  is  reasonable.  There  is  no  conflict 
either  In  the  authorities  on  this  point 

Now.  as  to  the  reasonableness  or  locality 
of  the  penalty  imposed  for  a  failure  to  pay 
the  claim  within  60  days :  It  will  be  observed 
that  the  penalty  Imposed  Is  not  50  per  cent 
of  the  amount  of  the  claim.  Ttie  penally  is 
Interest  on  the  claim — Interest  at  the  rate  of 
60  per  cent  per  annum,  or  a  fraction  over  4 
per  cent  per  month,  not  until  the  claim  be 
paid,  bnt  interest  only  until  a  trial  is  had  and 
Judgment  for  the  plaintiff  Is  rendered,  and 
thereafter  the  Judgment  only  bears  8  per 
cent  per  annum  Interest  until  paid.   If  the 
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carrier  will  meet  the  plaintiff  halfway  In 
Beeklng  a  speedy  trial  of  the  cause,  the  pay- 
ment of  this  penalty  may  be  avoided  within 
abont  three  months  on  claims  within  the  Juris- 
diction of  onr  Inferior  courts  and  about  four 
to  bIx  montha  on  claims  In  the  circuit  courts. 
Thus  the  penalty  recoverable  on  a  claim  for 
$100,  If  collected  by  suit  In  three  months, 
would  be  only  $12.50  interest;  or,  if  the  $100 
claim  were  collected  In  six  months,  the  pen- 
alty recovered  would  be  only  $25.  And  yet 
the  courts  have  upheld  the  constitutionality 
of  statutes  making  life  insurance  companies 
falling  to  pay  a  loss  within  the  time  specified 
In  the  policy  after  demand  made  therefor  li- 
able to  the  payment  of  12  per  cent  damages 
on  the  amount  of  the  loss  and  all  reasonable 
attorney's  fees.  Merchants'  Life  Ass'n  v. 
Toakum,  98  Fed.  251,  39  C.  C.  A.  56.  Under 
siich  a  statute  the  penalty  imposed  would  be 
$12  on  a  $100  policy,  or  within  50  cents  of 
the  amount  recoverable  under  our  statute  In 
a  reasonable  time  for  the  collection  of  the 
claim  by  suit 

In  Harp  v.  Firemen's  Fund  Ins.  Co.,  130 
Ga.  72G,  61  S.  E.  704,  14  Am.  &  Eng.  Ann. 
Cas.  299,  and  comprehensive  note  thereto  on 
page  301,  the  court  held  that  a  statute  pro- 
viding for  the  recovery  of  ^  per  cent,  dam- 
ages and  attorn^'s  fees  against  Insurance 
companies  Is  not  violative  of  the  Constitu- 
tion of  On  state  or  the  United  States  Under 
this  statute,  on  a  $100  claim,  the  plaintiff 
would  he  allowed  $25,  while  under  our  stat- 
ute he  would  recover  the  same  amount  only  If 
the  emit  were  tried  and  Judgment  rendered  In 
six  montha  after  refusal  to  pay  the  claim. 

This  court,  In  Fensacola  ft  A.  B.  Co.  t. 
Braxton,  34  Fla.  471, 16  Sooth.  317,  has  sus- 
tained the  recovery  under  section  2  of  chapter 
3742,  Acts  1SS7,  of  Interest  at  the  rate  of  50 
per  cent,  per  annum  In  addltltm  to  the  actual 
damages  together  with  attorney's  fees  upon 
the  failure  of  railroad  companies  to  pay, 
within  30  days,  for  the  cattle  killed  by  them, 
where  the  companies  fall  to  fence  their  tracks 
as  required  by  the  statute.  See,  al89,  Jack- 
sonville, T.  ft  K.  W.  By.  Ca  t.  Prior,  34  Flo. 
271,  15  South.  760. 

In  1881,  by  chapter  4000,  the  Legislature 
authorized  the  recovery  of  double  damages 
and  attorney's  fees  from  the  railroad  com- 
panies falling  to  pay  claims,  within  30  days, 
for  catUe  killed  when  there  was  a  fallare  to 
fence  their  tracks. 

In  1899,  by  section  6  of  chapter  4706,  again 
the  L^slature  Increased  the  penalty  for  a 
fiiUure  to  pay,  within  30  days,  the  claim  for 
cattle  killed  where  the  railroad  track  was 
not  fenced,  to  double  the  value  of  the  animal 
killed  and  for  attorney's  fees.  Instead  of 
50  per  cent  per  annum  interest,  and  andb  re- 
mains the  penalty  to  this  day  (sectlra  2871, 
Gen.  St  1900);  the  time  for  payment  of  the 
claim  being  enlarged  to  60  days. 

If  the  question  comes  before  us  under  this 
statute,  win  this  court  say  that  the  penally 
of  double  damages  awarded  thereby  la  ex- 
orbitant and  excessive,  because  forsooth  it  at 
one  time  was  only  50  p«  cent  per  annum  In- 


terest? Certainly  not,  for  this  court  has  al- 
ready said,  in  Florida  B.  C.  R.  Co.  t.  Hazel, 
43  Fla.  263,  31  South.  272,  99  Am.  St.  Rep. 
114,  while  considering  the  act  of  1891,  that 
there  can  be  no  doubt  "It  would  be  competent 
for  the  Legislature  to  provide  the  means  for 
Its  enforcement  and  In  doing  so  to  authorise 
the  recovery  -  of  double  damages  and  attor- 
ney's fees." 

Under  the  statute  and  the  decision  of  this 
court,  if  the  railroad  company  fall  to  pay 
within  60  days  a  claim  of  $100  for  stock  kill- 
ed by  it  when  the  track  Is  not  fenced,  the 
owner  of  the  property  may  recover  $100  in 
addition  to  the  actual  value  of  the  property, 
besides  attorney's  fees. 

Under  the  statute  sued  upon  here.  If  the 
railroad  company  fall  to  pay  within  60  days 
a  claim  of  $100  for  freight.  It  may  be  stock, 
lost  or  damaged  (killed  prahaps)  by  It  the 
owner  of  the  property  may  recover,  after  six 
months'  delay  for  a  trial,  the  value  of  the 
property,  plus  60  per  cent  per  annum,  or  $2:>, 
besides  attorney's  teen.  Thus  we  bare  a  re- 
covery of  a  penalty  of  $100  under  one  stat- 
ute  as  against  $25  under  thia  statute.  It 
may  be  that  a  much  larger  recovery  la  prop- 
er under  the  fencing  statute  than  nnd«r  the 
freight  statute ;  but.  If  $100  recovery  be  prc^ 
er  and  reasonable  under  the  one  statute,  we 
fall  to  see  how  we  may  say  b^ond  a  reason- 
able doubt  that  a  recovery  of  $25  here  is  ex- 
orbitant and  unreasonable  so  as  to  make  the 
statute  unconstitutional. 

In  Missouri,  K.  ft  T.  By.  Co.  t.  Board  of 
Com'rs  of  Labette  County,  9  Kan.  App.  545,  59 
Pac.  383,  the  court  held  the  statute  imposing 
a  penalty  of  60  po^  cent,  per  annum  Interest 
for  a  refusal  to  pay  taxes  and  bringing  in- 
junction proceedings,  instead  of  paying  the 
taxes  under  protest,  did  not  ccmtravene  the 
Constltuticm  of  Kansas,  or  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States. 

In  Iowa,  by  statute  common  carriers  are 
made  liable  for  damages  occasioned  to  bag- 
gage or  other  property  of  travelers  through 
careless  or  n^Ilgent  handling  thereof  and 
compmsatlon  of  not  less  than  $3  for  every 
day's  d^entlon  to  travelers  In  consequence 
of  such  dftmage  and  necessary  delay  in  suit 
for  same.  Anderson  t.  Toledo,  W.  ft  W.  B.  R. 
Co.,  32  Iowa,  86L 

In  Kingsbury  V.  Missouri,  K.  ft  T.  By.  Co., 
166  Mo.  879,  S7  S.  W.  647,  the  court  held  to 
be  constitutional  a  statute  authorising  a  re- 
covery of  double  damages  against  railroad 
companies  sustained  by  reason  of  atot±  eu- 
terliv  adjoining  lands  from  the  rl^  of  way 
In  consequence  of  Insufficient  fences. 

In  G<«man  v.  Faciflc  B.  B.,  20  Mo.  441,  text 
460^  72  Am.  Dec.  220;  Single  damages  only 
were  recoverable;  afterwards  double  dam- 
ages were  authorised  by  statute: 

Sometimes  statutes  authorise  four  ttmca 
the  actual  damages  to  be  recoverobtei. 

How  may  this  court  say  that  tiie  penalty 
Imposed  1^  this  statute  is  not  reastmably  nec- 
essaiT  to  accompUsh  the  purposes  of  the 
statute,  and  that  this  stata^  Is  nnconstJtn- 
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UonsI  for  tint  reastrnT  What  1b  to  guide  ub? 

The  fixing  of  a  rate  of  IntereBt  by  the  Leg- 
islature la  a  matter  of  iuSgmeat  The  rate 
of  Interest  where  no  public  dnt?  is  Involved  is 
neceraartly  an  arUtrary  one.  It  la  now  8 
per  cent  per  annum.  The  Xjeglslatare  could 
make  It  10  or  12  per  cent  to-morrow.  Blay 
not  the  I^eglslature  Impose  a  penalty  of  25 
per  cent  for  the  follnre  of  the  public  duty 
here  involved,  and.  If  experience  and  the  con- 
dltltms  demonstrate  that  it  does  not  accom- 
plish the  purpose  of  the  statute,  may  not  the 
Legislature  increase  the  rate  of  interest,  or 
penalty,  within  the  bounds  of  reason,  until 
the  result  arrived  at  be  accomplished? 
Whether  for  this  reason  we  do  not  know,  but 
the  fact  is  the  rate  of  interest  was  fixed  at 
23  per  cent  by  the  statute  ctf  1905,  while  by 
the  statute  of  1907,  and  again  by  the  atatnte 
of  1909  (Laws  1900,  c.  S894),  the  rate  is  fixed 
at  50  per  cent 

In  Western  Union  Tel.  Co.  v.  State  of  Indi- 
ana, 165  U.  S.  301,  17  Sup.  Ct  345.  41  L.  Ed. 
725,  in  speaking  of  the  amount  of  tiie  penalty 
of  50  per  cent  l^ot  50  per  cent  per  annum) 
nonpayment  of  taxes  by  a  telegraph  com- 
pany, the  Supreme  Court  of  the  United 
States,  speaking  through  Mr.  Chief  Justice 
Fuller,  said:  "The  amount  of  the  penalty 
was  a  matter  for  the  Leglslatnre  to  deter- 
mine in  its  discretion,  and  the  Supreme 
Court  refers  to  the  Imposition  of  penalties 
in  other  instances  under  the  statutes  of  In- 
diana, varjlng  according  to  the  particular 
subjects  of  taxation,  apparently  calculated 
to  operate  with  Quite  as  much  harshness." 
Police  regulations  may  not  be  declared  void 
be ca  1386  deemed  contrary  to  natural  Justice 
and  er,ntty,  but  only  because  they  violate  a 
constitutional  right  State  v.  RIchcreek,  1G7 
Ind.  217,  77  N.  a"  1085,  5  L.  E.  A.  (N.  S.) 
874,  119  Am.  St  Rep.  491.  Courts  will  cer- 
tainly not  Interfere  with  the  discretion  of  the 
Legislature  In  Its  exercise  of  the  power  to 
provide  for  the  public  welfare,  as  long  as  It 
keeps  within  the  fair  and  reasonable  scope 
of  its  powers.  Brady  v.  Mattem,  125  Towa, 
158,  100  N.  W.  358,  100  Am.  St  Rep.  201. 

In  Hayes  v.  Walker,  54  Fla.  163,  44  Sooth. 
747,  this  court  said:  "A  liberal  rule  of  con- 
struction should  be  applied  when  'the  constl- 
tntionalitgr  of  a  statute  Is  questioned,  and 
every  reasonable  doubt  should  be  resolved  in 
favor  of  the  validity  of  the  statute  assailed. 
The  court  should,  In  deference  to  the  legis- 
lative department  of  the  government  uphold 
a  statnte  alleged  to  be  unconstitutional,  un- 
less it  is  clearly  made  to  appear  beyoud  a 
reasonable  doubt  that  the  statute  Is  uncon- 
stitutional." In  the  same  case,  this  court 
held:  "Classifications  for  purposes  of  legis- 
lation may  be  made  with  reference  to  similari- 
ty of  situation,  circumstances,  requirements, 
and  convenience  to  best  subserve  the  public 
Interest  The  test  as  to  the  validity  of  clas- 
sification for  purposes  of  legislation  Is  good 
faith,  not  wisdom."  In  Seaboard  Air  Line 
Ry.  V.  Simon,  50  Fla.  545.  text  551,  47  South. 
1001,  20  L.  R.  A.  (N.  S.)  120,  citing  Billings 
T.  IUixiol%  188  U.  »  07.  23  Sup.  CL  272.  47 


L.  Sid.  40a  this  court  said:  "Qreat  latitude 
should  be  accorded  to  the  Legislature  In  the 
exercise  of  its  proper  powers." 

In  Judy  V.  Thompson,  150  Ind.  533,  60  N.  K 
270,  the  court  said:  "Tbfi  penalty  in  such 
cases  is  Imposed  upon  grounds  of  public 
policy.  The  motives  of  the  L^lslature  are 
not  a^ea  to  Judicial  inqulir." 

In  Missouri  Pac.  By.  Go.  t.  Humes,  115 
n.  B.  512, 6  Sup.  Ct  110, 24  L.  Ed.  463,  quoted 
with  api»oval  In  St  Louis  &  S.  F.  By.  Go.  v. 
Mathews.  165  U.  S.  1,  17  Sup.  Ct  243,  41  L. 
Ed.  611,  Mr.  Justice  Field,  speaking  for  the 
court  said:  "If  the  laws  enacted  1^  a  state 
be  within  the  legitimate  sphere  of  legl^a- 
tlve  power,  and  their  enforcement  be  attend- 
ed with  the  observance  of  those  general  rules 
wlilch  our  system  of  Jurisprudence  prescribes 
for  the  security  ef  private  rights,  the  hardi- 
ness, injustice,  and  oppres^ve  character  (tf 
such  laws  will  not  invalidate  them  as  affect- 
ing life,  liberty,  or  property  without  due  pro- 
cess of  law." 

In  Trice  v.  Hannibal  &  St  Joseph  R.  R.  Ca, 
40  M^o.  438,  the  court  said:  "Even  if  we  con- 
sidered sudi  liabilities  to  be  inexpedient  or 
illogical,  we  could  not  say  that  the  Legisla- 
ture bad  transcended  Its  power." 

In  Illinois  Gent  B.  Ca  v.  Crider,  91  Tenu. 
489,  19  S.  W.  ^18,  the  court  said:  "The 
measure  of  the  damages  or  failure  to  fence 
as  well  as  >the  disposition  of  recovery  In  ex- 
cess of  actual  compensation,  was  wholly  with- 
in the  legislative  discretion." 

In  considering  the  reasonableness  of  this 
legislation,  it  must  be  observed  that  the  50 
per  cent  Interest  provided  for  by  tbls  stat-* 
ute  Is  not  to  be  collected  In  all  cases,  even 
though  the  carrier  refuses  to  pay  'tbe  claim 
within  60  days.  Tbe  claimant  may  not  recov- 
er the  interest  at  all  "unless  he  recovers  Judg- 
ment for  a  sum  which  fixes  the  principal 
sum  of  said  claim  at  an  amount  greater  than 
the  amount  which  said  common  carrier  bad  of- 
fered and  tendered  to  the  claimant  in  settle- 
ment of  his  claim  before  tbe  expiration  of  said 
sixty  days  in  which  the  said  common  carrier  Is 
required  to  pay  such  claims  under  the  provi- 
sions of  section  one  (1)  of  this  act"  Thij 
provision  Is  apparently  designed  to  prevent 
tbe  making  of  excessive  claims.  The  stat- 
ute may  not  be  said  to  be  unconstitution- 
al because  it  puts  the  burden  upon  tbe 
carrier  to  prove  an  amount  equal  to  Its  ten- 
der or  offer,  Instead  of  making  the  recov- 
ery of  the  Interest  conditioned  upon  the 
proof  by  the  plaintiff  of  the  full  amount  of 
his  claim.  This  would  be  a  mere  matter  of 
detail  or  expediency  or  wisdom— not  a  mat- 
ter of  iwwer.  As  said  by  the  Supreme  Court 
of  the  United  States  In  Seaboard  Air  Line 
Ry.  V.  Seegers,  supra:  "The  matter  Is  one 
peculiarly  within  the  knowledge  of  the  <»r- 
rler.  It  receives  the  goods  and  has  them  In 
Its  custody  until  the  carriage  Is  completed. 
It  knows  what  it  received  and  what  It  de- 
livered. It  knows  what  injury  was  done 
during  the  shipment  and  how  It  was  done. 
The  consignee  may  not  know  what  was  la 
tAct  delivered  at  tbe  time  of  tho  Bblpment 
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and  the  shipper  may  not  know  what  was  de- 
lirered  to  the  ronslgnee  at  the  cIdbc  of  the 
tranaportatlon.  The  carrier  can  determine 
the  amount  of  the  loss  more  accurately  and 
promptly  and  with  lees  delay  and  expense 
than  any  one  else." 

In  Pensacola  &  A.  It.  Co.  v.  Braxton,  34  Fla. 
471,  16  South.  317,  this  court,  considering  the 
statute  allowing  recovery  of  50  per  cent  per 
annum  damages  for  cattle  killed  by  rail- 
road companira,  and  for  attorney's  fees,  said: 
"Our  construction  of  the  two  sections,  when 
taken  -together,  is  that  it  Is  not  necessary  that 
the  plaintiff  shall  recover  the  exact  or  full 
amount  of  damages  as  claimed  In  the  written 
notice  that  he  is  required  to  give  to  the  de- 
fendant as  a  prerequisite  to  his  suit,  In  or- 
der to  entitle  talm  to  the  recovery  of  Interest 
at  the  special  statutory  rate,  and  to  attorney's 
fees." 

The  statute  does  not  fix  an  arbitrary  sum 
for  attorney's  fees ;  but  the  court  may  allow 
only  a  reasonable  attorney's  fee,  not  ex- 
ceeding a  maximum  allowance  on  the  amount 
recovered,  If  the  claimant  Is  entitled  thereto. 

In  view  of  the  safeguards  thrown  around 
the  collection  of  the  penalty,  In  view  of  the 
differences  In  human  Judgment,  remembering 
that  this  question  Is  one  primarily  for  the 
Judgment  of  legislators,  who  live  In  and  rep- 
resent all  parts  of  the  state,  and  who  must 
necessarily  know  the  conditions  therein  up- 
on this  matter  and  what  penalty  Is  necessary 
to  cause  a  compliance  with  the  provisions 
of  section  1  of  the  statute,  we  are  not  pre- 
pared to  say,  beyond  a  reasonable  doubt,  that 
*the  penalty  Is  so  exorbitant  and  unreason- 
able as  to  render  the  statute  unconstitution- 
al; on  the  contrary,  the  regulations  herein 
appear  to  be  reasonably  necessary  and  con- 
ducive to  the  public  welfare. 

The  trial  was  had  upon  the  plea  of  not 
guilty,  and  the  contention  that  the  testimony 
does  not  show  that  S.  S.  Coachman,  con- 
signee, was  the  agent  of  the  plaintiff  as  al- 
leged to  be  in  the  declaration,  cannot  he  con- 
sidered under  this  plea.  This  allegation  is 
merely  one  of  the  facts  stated  In  the  Induce- 
ment, and  such  fact  was  not  put  In  issue  by 
the  plea  of  not  guilty.  Gainesville  &  Gulf 
R.  Co.  V.  Peck,  55  Fla.  402,  46  South.  1019, 
and  the  cases  cited;  also,  Atlantic  Coast  Line 
Uy.  CO.  T.  Partridge,  58  Fla.  153,  SO  South. 
634. 

.  The  defendant  complains  that  the  referee 
refused  to  allow  It  to  file  additional  pleas 
during  the  trial  of  the  case.  The  action  of 
the  referee,  if  error,  was  without  injury,  as 
the  defendant  was  permitted  to  Introduce 
evidence  to  support  the  matters  set  up  in  the 
additional  pleas.  These  pleas  appear  to  have 
been  regarded  by  the  trial  court,  and  for  the 
purposes  of  this  case  have  been  considered 
here,  as  equivalent  to  the  general  issue. 
Galnesrille  &  Gulf  R.  Go.  t.  Peck,  55  Fla. 
402,  46  South.  1019. 

For  the  same  reason,  we  cannot  consider 
the  contention  that  the  plaintiff  failed  to  give 
notice  in  writing  to  some  officer  or  ageut  of 
the  company  before  moving  the  stodL 


As  to  the  contention  that  the  shipper 
agreed  to  load  and  unload  the  stock  at  his 
own  risk,  and  that  the  Injury  was  due  to  im- 
proper loading.  It  may  be  said  that  the  evi- 
dence on  this  point  is  conflicting;  but  there 
Is  evidence  that  the  stock  was  loaded  prop- 
erly, and  this  contention  Is  not  sustained. 

Whether  one  of  the  animals  was  thrown 
down  In  the  car  and  Injured  by  the  negligent 
manner  of  moving  the  car  is  a  question  for 
the  referee  acting  as  the  Jury,  and  on  the  evi- 
dence before  us  we  do  not  see  any  reason  for 
reversing  his  finding  thereon.  2  Hutchinson 
on  Carriers,  par.  639;  Illinois  Cent  R.  Co. 
V.  Light  39  III.  App.  530. 

It  Is  contended  that  the  plaintiff  is  limited 
In  the  amount  of  his  recovery.  If  entitled  to 
recover  at  all,  to  the  maximum  sum  of  ^5 
each  as  the  stipulated  value  of  his  horses 
and  mules;  and  that  the  finding  of  the  referee 
is  In  excess  of  that  amount. 

A  common  carrier  of  goods  canuot  legally 
stipulate  for  exemption  from  liability  for 
losses  occasioned  by  its  owp  negligence,  and 
all  stipulations  for  exemption,  whether  gross 
or  ordinary,  are  ineffectual.  Summerlin  v. 
Seaboard  Air  Line  Ry.,  56  Fla.  687,  47  South. 
557,  19  L.  R.  A.  (N.  S.)  19L  The  shipper, 
however,  by  his  representations  or  agree- 
ments as  to  the  value  of  the  goods,  may 
estop  himself  from  recovering  their  full . 
value,  notwithstanding  they  are  lost  through 
the  carrier's  negligence.  This  would  be  the 
case  when  the  shipper  has  placed  upon  his 
goods  a  specific  value,  the  carrier  accepting 
the  same  In  good  faith,  as  their  real  value, 
the  rate  of  freight  being  fixed  in  accordance 
therewith.  Such  a  contract  fairly  entered 
Into  whereby  the  shipper  and  the  carrier 
agree  on  a  valuation  of  the  property  carried 
with  a  rate  of  freight  based  on  condition 
that  the  carrier  assumes  liability  only  to 
the  extent  of  the  agreed  valuation  simply  fix- 
es the  rate  of  freight  and  liquidates  the  dam- 
ages, and  win  be  upheld  as  a  proper  and  law- 
ful mode  of  securing  a  true  proportion  be- 
tween the  amount  for  which  the  carrier  may 
be  responsible  and  the  freight  he  recelvea 
and  also  of  protecting  himself  against  ex* 
travagant  and  fanciful  valuations.  Atlantic 
Coast  Line  R.  Co.  v.  Dexter  &  Connor,  50  Fla. 
ISO,  38  South.  634,  111  Am.  St  Rep.  116; 
Hart  V.  Pennsylviinia  R.  Co.,  112  U.  S.  331.  5 
Sup.  Ct  151,  28  L.  Ed.  717;  Harvey  v.  Terre 
Haute  &  Indianapolis  R.  Co.,  74  Mo.  538. 

In  the  absence  of  evidence  to  the  contrary. 
It  Is  to  be  assumed  that  property  accepted 
by  a  carrier  for  transportation  is  takeii  un- 
der the  responsibility  cast  upon  it  by  the 
common  law,  except  as  modified  by  statute; 
and.  If  lost  under  circumstances  roiderlng 
the  carrier  liable  by  the  general  rale  of  law, 
It  must  respond,  nnlbss  it  can  show  that  thets 
was  a  contract,  or  a  special  acceptance  eqnlr- 
aleut  to  a  contract  which  exempts  it  from 
the  ordinary  liability  of  common  carriers. 
Moore  on  Carriers,  p.  298.  The  transaction 
must  amount  to  a  contract  on  the  subject 
wherein  the  minds  of  the  parties  meet  as  in 
the  making  of  other  contracts.  Baltimore  ^ 
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O.  B.  Co.  T.  Httblnrdt  72  Ohio  St  302,  tpxt 
310,  74  N.  B.  214. 

If  the  agreement  !■  In  writing,  ft  moat  be 
oprQaaed  In  snch  manna:  and  form  as  to  be 
understood  by  a  person  of  average  Intelli- 
gence,  or,  If  not  bo  expressed,  it  must  be 
shown  to  have  been  explained  to  the  shipper, 
unless  he  has  such  knowledge  as  will  enable 
him  to  understand  the  meaning  of  the  writing. 
Carpenter  v.  Baltimore  &  O.  R.  Co.,  6  Pen- 
newtil  (Del.)  15,  &i  Atl.  252.  See  the  valu- 
able and  extensive  note  on  these  questions 
appended  to  the  case  of  Donlon  Bros.  v. 
Southern  Pacific  Company,  12  Am.  &  Eng. 
Ann.  Gas.  1118,  and  comp^ensiTe  note  on 
page  1124. 

Coatracts  limiting  the  common-law  liabili- 
ty of  carriers  are  not  favored  by  the  courts. 
Exemption  from  liability  will  not  be  presum- 
ed, but  must  be  found  clearly  expressed  In 
the  contract  Clauses  Inserted  In  a  contract 
granting  Immunity  to  the  carrier  from  Its 
common-law  obligations  will  be  strictly  con- 
strued against  the  carrier.  Such  clauses 
must  be  clear  and  distinct  ^presslons  free 
from  ambiguity,  leaving  nothing  to  Implica- 
tion or  inference.  Moore  on  Carriers,  pp. 
330,  351;  Jennings  v.  Grand  Trunk  By.  Co., 
127  N.  Y.  438.  28  N.  E.  394 ;  Edsail  r.  Camden 
&  Amboy  Railroad  &  Transportation  Co.,  50 
N.  y.  661. 

As  to  the  shipment  of  stock  from  Lake- 
land to  Live  Oak,  the  following  clause  In  the 
bin  of  lading  or  special  contract  Is  relied  up- 
on as  limiting  the  liability  of  the  defendant 
company: 

"And  It  Is  fnrther  agreed,  (hat  should 
damage  occur  for  which  the  said  company 
may  be  liable,  the  value  at  the  place  and  date 
of  shipment  sball  govern  the  settlement  In 
which  the  amount  claimed  shall  not  exceed 

for  a  stallion  or  jack,  $  ;  for  a  horse 

or  mule,  $  ;  cattle,  |  each ;  for 

hogs,   f  ;    and  for   sheep,  | — ■ — ." 

There  was  no  evidence  that  the  blank  places 
above  were  not  filled  out  through  mistake, 
and  there  Is  an  entire  failure  to  show  that 
the  shipper  and  the  carrier  In  fact  agreed 
upon  any  valuation  of  the  horses  or  mules 
whatsoever.  Neither  was  there  any  evidence 
of  the  value  of  the  stock  at  the  place  and 
date  of  shipment.  And  the  plaintiff  testified 
without  contradiction  that  he  did  not  agree 
upon  a  limited  valuation  of  his  stock  for 
shipment 

dearly  the  language  of  the  bill  of  lading 
quoted  above  does  not  In  itself  bind  the  plain- 
tiff. In  the  amotmt  of  his  recovery,  to  the 
maximum  sum  of  $75  each  as  the  sttpnlatea 
value  of  his  horses  and  mules. 

The  shipment  of  stock  from  Lire  Oak  to 
Clearwater  was  not  made  under  any  written 
c<mtract  or  blU  of  lading. 

The  attempt  la  made,  however,  to  set  up 
a  q>eclal  contract  as  to  both  shipments  by 
showing  that  the  plaintiff  paid  for  the  trans- 
portation of  his  stock  at  a  tariff  of  charges 
under  which,  by  the  published  schedule  of 
rata  of  the  dtf  mdant  and  the  pnbllBhed  rules 
02SO.-26 


and  regulations  of  the  Railroad  Gommlsslon 
of  this  state,  the  defendant's  liability  Is  limit- 
ed to  the  maximum  sum  of  $75.  for  each  horse 
or  mule  injured.  This  alone  Is  not  suffi- 
cient for  It  la  not  shown  that  these  tariff 
rates  were  brought  home  to  the  plaintiff,  or 
that  he  knew  that  the  payment  of  the  special 
tariff  charge  by  him  would  bind  him  to  a 
special  maximum  valuation  of  his  stock.  It 
was  necessary  to  show  that  the  plaintiff  had 
notice  or  actual  knowledge  of  these  terms  at 
the  time  or  before  the  delivery  of  the  stock 
by  him  to  the  defendant  company  to  be  trans- 
ported, and  that  they  were  assented  to  by 
him.  Baltimore  &  O.  R.  R.  Co.  v.  Brady,  32 
Md.  333;  3  Am.  &  Eng.  Ency.  Law  10;  19 
Central  Law  Journal,  163. 

If,  by  a  rule  of  the  carrier,  of  which  the 
shipper  has  notice  itS  liability  is  fixed  t>y 
the  rate  of  freight  paid,  and  for  the  purpose 
of  obtaining  a  certain  rate  of  freight  the 
shipper  reports  to  the  carrier  a  valuation  on 
the  goods  shipped,  the  liability  of  the  carrier 
Is  fixed  by  such  agreement.  If,  however,  the 
shipper  has  no  notice  of  the  rule  of  the  car- 
rier, the  mle  Is  otherwise.  Klalr  t.  Wilming- 
ton Steamboat  Co.,  4  Pennewlll  (Del.)  61,  64 
Atl.  694. 

As  the  evidence  Is  not  so  clear  as  to  for- 
bid any  other  inference  than  that  the  shipper 
consented  to  a  specified  valuation,  the  ques- 
tion of  consent  must  be  left  to  the  referee's 
determination.  Taylor  v.  Weir  (G.  C.)  102 
Fed.  585;  Carpenter  v.  Baltimore  R.  R.  Co., 
6  Pennewlll  (Del.)  15,  ©4  Atl.  254. 

The  rules  and  regulations  of  the  Railroad 
Commission  of  this  state  prescribe  the  maxi- 
mum valuation,  in  the  shipments  of  horses 
and  mules,  of  $75  each  for  a  certain  released 
rate,  and,  for  every  Increase  of  100  per  cent, 
or  fraction  thereof  In  valuation,  there  sball 
be  an  Increase  of  50  per  cent  In  rate;  bnt 
the  shipper  has  the  option  to  ship  at  his  own 
or  the  carrier's  risk,  and  he  will  not  be  bound. 
In  the  limit  of  his  recovery,  by  the  payment 
of  a  released  rate,  unless  It  be  shown  that 
he  knew  the  rate  paid  was  a  released  rate 
and  there  was  a  fair  meeting  of  the  minds  of 
the  shipper  and  the  carrier  that  by  payment 
of  the  released  rate  the  recovery  of  the  ship- 
per would  be  limited  to  a  certain  maximum 
sum  clearly  agreed  upon.  See  the 'compre- 
hensive note  to  Donlon  Bros.  t.  Southei^i 
Pac.  .Co.,  151  Cal.  763,  91  Pac.  003,  11  I*  B. 
A.  (N.  S.)  811,  12  Am.  ft  Eng.  Ann.  Caa.  1118. 
text  1124. 

Mr.  Ijsne,  in  bis  report  for  the  Interstate 
Commerce  .Commission  (volume  13,  p.  562), 
has  well  said:  "The  carrier  occupies  a  posi- 
tion of  strategic  advantage  with  resi)ect  to 
matters  of  transportation.  The  tariff  rules 
and  regulations  are  of  its  own  making;  the 
bills  of  lading  and  shipping  receipts  are 
drafted  by  Its  own  attorneys.  The  shipper, 
on  the  other  hand,  has  no  such  vantage 
ground.  It  cannot  be  expected  that  he  will 
always  be  familiar  with  the  terms  of  the 
carrier's  rate  schedules  and  bills  of  lading, 
or  that  be  will  Invariably  know  his  legal 
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rlgbtB.  FracUcallr  be  often  has  no  choice 
but  to  acc^t  the  terms  that  are  offered  hhn. 
*  *  *  Much  of  the  friction  that  haa  de- 
Teloped  between  the  poblic  and  the  railroads 
In  this  regard  Is  due  donbtless  to  the  fact 
that  shippers,  at  the  time  of  tendering  their 
property  for  carriage,  are  not  clearly  advised 
of  their  rights,  and  do  not  understand  fnlly 
the  nature  of  the  receipt  which  they  sign. 
In  Uie  ordinary  course  of  business  few  ship- 
pers are  well  Informed  as  to  the  carrier's  reg- 
ulations. Many  shippers  are  in  ignorance  of 
the  different  rates,  are  giren  bills  of  lading 
providing  for  limited  liability,  and  become 
aware  of  the  limitation  clause  only  when  a 
claim  for  damages  Is  presented.  It  Is,  there- 
fore, peculiarly  the  duty  of  the  carrier's 
agents  to  give  every  r^sonable  aralstance  to 
shippers,  In  order  that  they  may  know  what 
are  the  lawful  and  most  advantageous  terms 
upon  which  the  carrier's  services  may  be 
secured.  The  provisions  of  tariffs  and  bills 
of  lading  should  be  fair  and  unambiguous, 
and  free  from  suspicion  of  Illegality.  The 
shipper  should  be  allowed  his  choice  of  rates 
which  leave  the  carrier's  liability  unlimited 
as  at  common  law,  or  lower  rates  based  upon 
such  a  limited  liability  as  the  law  sanctions. 
The  rate  finally  fixed  would  not  then  be  open 
to  attack  upon  the  ground  that  it  was  im- 
posed upon  the  shipper,  and  that  he  did  not 
knowingly  accept  Its  terms." 

The  referee  first  allowed  the  sum  of  f200, 
as  attorney's  fee,  and  then  ordered  a  remit- 
titur of  f98.75,  leaving  an  avrard  of  $101.25, 
or  15  per  cent  on  the  prtaidpal  sum  of  the 
dalm  plus  the  SO  per  cent  per  annum  interest 
In  this,  the  referee  erred.  The  maximum 
sum  allowed  by  the  statute  Is  15  per  cent,  on 
any  amount  recovered  greater  than  the  sura 
of  $100.  We  think  the  amount  recovered 
means  the  amount  of  the  claim  recovered, 
and  not  that  amount  plus  the  50  per  cent,  in- 
terest. The  amount  of  claim  recovered  is 
made  the  basis  of  the  60  per  cent  interest 
and  the  attorney's  fee  allowed  by  the  stat- 
ute. This  Is  the  plain  meaning  and  Intm- 
tlon  of  tiie  statute.  It  provides  that:  "when 
the  said  claimant  sliall  bring  suit  and  recov- 
er *  for  Ills  claim,  •  •  •  he. 
shall  be.  allowed  the  said  fifty  per  cent  per 
annum."  The  amount  of  recovery  relates  to 
the  disputed  amount  of  the  claim;  the  50 
per  cent  not  being  recovered  In  this  sense, 
but  allowed  and  fixed  by  the  statute.  Espe- 
cUUly  Is  this  clear  in  that  part  of  the  statute 
provldhig  that  the  attorney's  fee  "shall  be 
fixed  by  the  court,  not  to  exceed  fifteen  dol- 
lars, if  the  amount  recovered  does  not  exceed 
one  hundred  dollars." 

Tlie  referee  should  have  awarded  as  at- 
tom^'s  fees  not  more  than  Ifi  per  cent  on 
$450,  or  $67.00.  The  amount  awarded  was 
$101.25.  It  the  defendant  In  error,  there- 
fore, within  30  days  enters  a  remittitur  for 
the  sum  of  $33.75,  being  the  excessive  award  of 
attorney's  fees,  the  jud^noit  will  be  affirmed; 
otherwise  the  judgment  stands  reversed. 


The  costs  on  this  writ  of  error  wQl  be  tax- 
ed against  the  defendant  In  error. 

HOOEBB,  J..  coDcnrs. 

SHACKLEFOIUD,  J.,  dissents. 

WHITFIELD,  C.  J.  Chapter  5618,  Laws 
1907,  differs  materially  from  the  South  Carolina 
btatute  coniudered  in  tlie  ease  of  Seaboard  Air 
Line  Ry.  Go.  v.  HeegeiB,  207  U.  S.  73,  28  Sup. 
Ct.  28.  52  L.  Ed.  108,  end  it  may  be  that  the 
Florida  statute  is  not  within  tlU  limitations 
formulated  in  broad  general  language  by  the 
Supreme  Court  of  the  United  States  in  the 
Seesers  Case;  but  coansel  have  not  argued  the 
points  that  give  me  difficulty,  and,  as  all  doubts 
should  be  resolved  in  favor  of  a  le^laUve  enact- 
ment the  validity  of  chapt»>  5618^  Laws  1907, 
is  assented  to  in  this  case. 

GOCKRELL,  J.  (concurring).  Under  the  de- 
cifiion  in  the  Seegers  Case  the  Legislature  has 
the  power  to  penalize  a  common  carrier  for 
failure  to  pay  damages  for  freight  injured  or 
lost  and  the  amount  of  the  penalty  imposed  by 
the  act  under  consideration  would  seem  to  be 
within  constitutional  limits. 

My  doubt  as  to  the  validity  of  the  act  rcfts 
upon  the  failure  to  penalize  the  claimant  Tor 
making  an  exorbitant  demand.  The  legislation 
is  not  however,  wholly  one  sided.  There  is  a 
special  privilege  granted  the  common  carrier,  in 
this:  the  act  suspends  the  right  of  action  for 
iiO  dayR,  and,  should  the  carrier  witiiin  that 
time  pay  the  claim,  it  does  so  without  any  in- 
terest whereas  as  to  other  dellnquenta  the  right 
of  action  begins  with  the  demand,  and  interi>st 
at  the  rate  of  8  per  cent.  i>er  annum  begins  also 
at  once,  without  60  or  other  days  of  grace. 

I  resolve  the  doubt  in  favor  ot  the  Legislature, 
and  vote  to  sustain  die  act 

TAYLOB,  J.,  absent  on  account  of  ilinesa. 


026  La.) 
Ko.  18,0<W. 
COLEMAN  V.  KEW  ORLEANS  BT.  ft 
LIGHT  GO. 
(Supreme  Court  of  Lonisiana.   May  9,  1910.) 

(8vllabut  hy  the  Cowi.} 

Afpkai.  AiTD  Ebbob  (}  1002*)— Reviiw— Co:v- 

FLicTino  EviDBirrac 

AVhere  the  evidence  is  conflicting,  and  the 
solution  of  the  question  of  uegligence  depends 
on  the  credit  to  be  attadied  to  the  testimony 
of  witnesses,  the  Judgment  below  will  not  be 
reversed,  unless  dearly  contrary  to  the  wdgbt 
of  the  evidence. 

[Ed.  Note.— For  ofiier  cases,  see  Appeal  and 
Error^^Cent  Dig.  H  3936-3987;   Dec  Dig.  I 

•  Appeal  from  Civil  District  Court  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Action  by  Richard  Coleman  against  the 
New  Orleans  Railvray  &  Light  Company. 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Affirmed. 

Henry  O.  Hollander,  B.  B.  Howard,  and 
Jewell  A.  Sperling,  for  appellant  Dart  Ker- 
nan  &  Dart  for  appellee. 


•For  other  gum  sm  same  topto  and  secUon  NUMBER  In  Dec.  *  Am  Diss.  U07  to  date,  *  Rv<wt«r  InAuM 
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LAND,  J.  This  Is  a  suit  for  damages  for 
personal  injuries,  in  the  shape  of  a  broken 
arm,  alleged  to  have  been  occasioned  by  the 
sadden  starting  of  one  of  the  defendant's 
cars  as  the  plaintiff  was  attempting  to  board 
the  same,  at  the  comer  of  Camp  and  I^on 
atreets.  The  gist  of  plalntlfTs  complaint  Is 
that: 

''While  be  was  on  the  step  of  said  car 
*  *  *  the  motorman  started  said  ear  so  vio* 
lentlr  and  rapidly,  so  as  to  Jerk  and  wrench 
petitioner'a  arm,  breaking  it  and  causing  a  frac- 
ture of  tiie  right  forearm  near  the  shoulder." 

The  defendant  set  op  the  usual  defenses  in 
cases  of  this  kind,,  and  specially  averred  that, 
if  plaintiff  was  Injured  as  alleged,  the  Injury 
was  due  to  plaintiff's  own  want  of  care  in 
attempting  to  board  one  of  the  respondent's 
cars  while  in  motion. 

On  the  face  of  the  record  this  Is  a  case  that 
might  hare  been  decided  either  way  by  the 
trial  Judge,  hinging,  as  It  does,  on  the  credit 
to  be  attached  to  the  testimony  of  the  wit- 
nesses. 

Plaintiff's  Tersion.  <!orroborated  in  Itbe 
main  by  the  testimony  of  a  woman  friend, 
is  that  he  was  standing  on  the  uptown  cross- 
ing of  Camp  and  Lyon,  and  signaled  the  mo- 
torman to  stop;  that  the  car  came  to  a  full 
stop,  and  that,  as  plaintiff  put  one  foot  on 
the  step  and  grasped  the  handhold  with  one 
hand,  the  conductor  rang  the  bell,  and.  the 
car  started  suddenly,  jerked  his  arm,  and 
threw  him  up  against  the  dashboard  of  the 
car,  'breaking  bis  arm;  that  plaintiff  told 
the  conductor  that  he  had  broken  his  arm,, 
and  the  conductor  replied  that  it  was  not  his 
fault.  On  the  third  day  after  the  accident 
the  plaintiff  signed  a  wrltt^  statement  recit- 
ing, among  other  facts,  that  the  car  slacked 
up,  but  never  stopped,  at  the  upper  crossing 
of  Lyon  street.  The  woman  witness  also 
signed  a  statement  at  the  same  time  con- 
taining a  recital  that  when  the  car  reached 
Lyon  street  It  slowed  up  and  a  white  man 
jumped  off  the  car  before  the  step  reached 
the  gutter  bridge  of  the  uptown  side  of  Lyon 
street,  and  that  she  saw  the  conductor  pull 
the  belt  strap,  and  by  that  time  Richard 
Coleman  had  taken  bold  of  the  bandbar  on 
the  body  of  the  <xr,  and  jumped  on  the  step, 
and  remained  on  the  step  until  the  car  reach- 
ed Upperllne  street. 

The  defendant's  surgeon  testlfled  that  on 
the  third  day  after  the  accident  he  rlsited 
the  plaintiff,  and  found  his  arm  bandaged  as 
is  usnal  in  cases  of  fracture,  and  that  he  took 
down  from  plaintiff's  dictation  his  account 
of  how  the  accideot  happ«ied.  We  quote  as 
follows: 

"He  said  It  was  Btill  going  slowly  when  be 
caught  hold  of  the  grab  handle."  "He  ssid, 
before  be  coold  put  hu  foot  on  the  step,  the  con- 
ductor gave  two  bells,  the  car  started  rapidly 
ahead,  and  he  was  jerked  upon  the  platform  of 
the  car." 

The  motorman  of  the  car  testlfled  that  he 
knew  nothing  of  the  accident,  did  not  hear 
of  it  until  the  next  day,  and  did  not  see  any 


negro  standing  on  the  comer  of  Camp  and 
Lyon  streets. 
*The  conductor's  testimony  may  be  stated 
In  substance  as  follows: 

There  was  a  white  passenger  on  the  car 
who  wished  to  get  off  at  Lyon  street,  and 
the  conductor  gave  the  proper  stop  signal  to 
the  motorman.  The  car  slowed  down,  and 
the  passenger  alighted  at  or  near  the  lower 
crossing  of  Lyon  street.  As  soon  as  he  did 
so,  the  conductor  gave  the  motorman  two 
bells  to  go  ahead,  and  when  the  car  reached 
the  upper  crossing,  the  plaintiff  jumped  on 
the  car  and  got  on  the  platform,  saying: 

"You  gave  these  two  bells  too  quick." 

The  cmiductoT  replied: 

"I  didn't  see  you,  my  friend." 

Plaintiff  then  said: 

"I  have  got  a  sore  aim  already  without  that.'* 

And  the  oonductor  replied  that  plaintiff 
could  have  waited  until  the  car  stopped. 
Plaintiff  asked  for  a  transfer,  and  the  con- 
ductor gare  talm  me.  Plaintiff  got  in  the  car 
and  sat  down.  He  never  said  he  was  hurt, 
or  aivthing  of  the  Und. 

The  conductor  made  no  r^rt  of  the  alleg- 
ed accident,  as  la  required  by  the  rules  of 
the  company  In  all  ases  of  personal  Injnry, 
but  treated  the  Inddent  as  a  trivial  matter, 
not  worth  mentiionlng  even  to  tba  motorman. 

The  surgeon  who  tmndaged  plaintiff's  arm 
was  not  called  as  a  witness,  and  plalntifi' 
testlfled  that  the  same  arm  was  broken. at 
the  same  place  about  a  year  later  as  a  re- 
sult of  a  fall  while  walking  mx  a  sidewalk. 
PlatntUTfl  arm  bone  must  hare  hem  nnnsn- 
ally  brittle  to  have  been  broken  by  the  start- 
ing of  Oie  car.  If  plalntUE's  foot  was  on  the 
step,  as  he  aays,  it  seems  that  the  sudden 
forward  lurch  would  have  thrown  him  back- 
ward, and  not  forward,  as  he  stated. 

The  plaintiff  ia  impeached  to  some  extent 
by  his  statement  that  the  ear  nevw  $toppe4, 
and  the  declaration  to  the  aorgeon  that  Ibe 
conductor  gave  two  bdls  and  the  car  started 
rapidly  hefore  he  got  bis  foot  on  the  st^  , 
The  woman's  statement  and  her  testlmtniy  ' 
also  differ  aa  to  the  atop  of  the  car. 

Considering  the  conflict  In  the  evidence, 
and  that  the  burden  of  proof  la  on  the  plaln- 
tlfC;  we  are  not  prepared  to  hold  that  the 
judgment  b61ow  Is  manifestly  moneous  tm 
the  facta. 

Judgment  affirmed. 


aas  La.) 

No.  18,004. 
McFALL  V.  TEBACLT. 
(Supreme  Court  of  Louisiana.    May  d,  1010.) 

(BlXlahut  hy  «A«  Court.) 

RSVIBW  ON  APPBAIh 

Action  to  recover  money  loaned.  Defense 
payment.   No  qnestiai  of  law  Involved, 

Appeal  from  Civil  District  Conr^  Pavisb 
of  Orleans;  Thoa.  a  W.  Ellis,  Judge. 
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Action  by  Edwtn  H.  HcFall  against  Wil- 
liam Q.  Tebault  Judgment  for  platntllt  and 
defendant  appeals.  Affirmed. 

Edgar  H.  Cahn  and  Edward  M.  Bobbert, 
for  appellant    Frank  McOloln,  for  appellee. 

LAND.  J.  On  July  29,  1907,  plaintiff  loan- 
ed tbe  defendant  $6,000,  and  sues  to  recover 
a  balance  of  $3,000,  alleged  to  be  due  and  un- 
paid. The  defense  Is  payment  There  was 
Jndgm^t  for  the  plalntlfT,  and  the  defend- 
ant has  appealed. 

Defendant  cratenda  that  the  balance  of  $3,- 
000  was  paid  August  30,  1907,  by  his  check 
to  order  of  E.  M.  StafTord,  who  was  bis  son- 
in-law  and  agent.  Both  McFall  and  Stafford 
testified  that  the  plaintiff  never  received  this 
check,  or  the  proceeds  thereof,  and  tbe  testi- 
mony of  Stafford,  corroborated  by  contempo- 
rary written  evidence,  shows  that  said  check 
was  used  by  him  in  the  payment  of  a  note  of 
defendant  for  $5,000,  given  In  another  trans- 
action, and  falling  due  on  August  30,  1907. 

Judgment  affirmed. 


(lae  La.) 
No.  18,173. 
EVANGELINE  OIL  CO,  v.  TRAHAN, 
Assesser,  et  al. 
In  le  TRAHA14  et  aL 
(Supreme  Gonrt  of  Lonldana.    May  9,  1910.) 

(8yl\a}»u*  hy  iKe  Court.) 

CKimoBABi  (t  40*)— WaiT  or  Retibw— Appu- 
CATioN— Time  of  Filiso. 

Under  article  101  of  the  Constitution,  an 
application  for  a  writ  of  review  must  be  filed 
in  the  office  of  tbe  clerk  of  the  Supreme  Court 
within  30  days  after  tbe  final  decision  of  the 
Court  of  Appeal  has  been  noted  on  tbe  minutes, 
or  after  the  refusal  of  an  application  for  a  re- 
hearing ;  and  this  time  cannot  be  extended  by 
adding  to  it  the  time  it  took  to  notitj  the  at- 
toroeys  in  interest  of  the  decision  of  Uie  Court 
of  Appeal. 

[Ed.  Note.— For  other  eases,  see  Certiorari, 
Cent  Dig.  g  58 ;  Dee.  Dig.  |  40.*J 

Action  by  the  Evangeline  Oil  Company 
against  Albert  Trahan,  Assessor,  and  others. 
On  application  of  defendants  for  certiorari 
or  writ  of  review  to  the  Court  of  Appeal. 
AnAlcatlm  dismissed. 

Walter  Onion,  Atty.  Oen..  and  John  J.  Rob- 
Ira,  Dlst  Atty.-  (Ralph  W.  Elliott,  R.  O. 
Pleasant,  of  counsti).  for  applicants.  Carl- 
^  A  Townes  and  Story  ft  Pugh,  for  re- 
Bp<mdent 

BREAUX,  C.  J.  The  plaintiffs  In  the 
suit  originally  respondents,  here  move  to 
dismiss  the  application  for  a  writ  of  review 
on  tbe  ground  that  it  was  not  timely  filed 
and  that  it  cannot  be  entertained. 

This  court  has  said  that  under  article  101 
of  tbe  Constitution  applications  must  t>e  fil- 
ed In  the  clerk's  office  of  the  Supreme  Court 
not  later  than  80  days  after  the  final  deci- 


sion of  the  Court  of  An>eal  has  been  noted 
otk  the  minutes,  or  after  refusal  of  applica- 
tion tot  a  rdiearlng.  Rtanmer  t.  Jimes  Bros.. 
117  La.  910.  42  Sooth.  421 ;  Landry  t.  Ram- 
os, 124  la.  S89.  fiO  Sonth.  698;  aection  2, 
Act  191,  of  1898. 

Considering  the  dates  of  filing  from  any 
point  of  view,  over  30  days  had  elapsed  from 
the  day  the  rehearing  was  refused,  to  wit, 
the  11th  day  of  Frtiroaiy,  1910,  to  the  date 
the  application  was  filed  In  this  court,  to 
wit.  the  16th  day  of  March.  1910. 

Notice  of  defwdant's  intention  to  apply 
for  the  lasnanee  ot  a  writ  of  c^lorarl  was 
acc^ted  on  the  14th  of  February. 

The  dedrton  waa  rendered  by  consent,  we 
Inter,  after  tbe  court  at  the  session  at  which 
the  case  was  argued  had  adjourned.  We 
note  that  one  of  oar  Brothers  (tf  the  Court 
of  Aiveal,  at  the  time  that  the  refused  re- 
hearing waa  filed,  directed  the  derk  of  court 
to  notify  the  attorneys  In  Interest  of  the 
coort's  r^usal  to  grant  a  reheartaig. 

The  time  required  to  give  this  notice  to. at- 
torneys In  Intoreat  cannot  be  considered  In 
calculating  the  dday  wltUn  which  tbe  ap- 
plication must  be  filed. 

We  cannot  do  otherwise  than  dlsmlsa  the 
BK>llcatlon.  nie  terms  ot  the  law  are  Im- 
peratlre. 

The  time  that  elapsed  baTlng  been  called 
to  onr  attention.  It  wily  remains  for  ns  to 
dismiss  the  application.  ' 

For  reasons  stated,  the  application  of  Al- 
bert Trahan,  asseBSor,  et  al.,  for  a  writ  of 
certiorari  or  review,  la  dismissed  at  appli- 
cants' COBtB. 


OANTEBBURT  &  GILDER  v.  MARENGO 
ABSTRACT  00. 
(Supreme  Court  of  Alabama.    April  21,  1910.) 

1.  JUDOUENT  (I  7T7*)— LiBir— PBOPKETT  AT- 

rECTED— "ThINOB  IN  ACTION." 

Code  1907,  i  4157,  provides  that  a  Jndfc- 
ment,  when  filed  lor  record  in  the  probat(>  office, 
shall  be  a  lien  on  tbe  property  of  defendant  in 
the  county,  subject  "to  levy  and  sale  nnder 
execution.^  Section  4001  provides  that  execu- 
tions may  be  levied  on  personal  propertv  of 
defendant,  except  "thinmi  in  action."^  Hetd, 
that,  where  ooe  had  obtained  judsmeot  his  ju- 
dicially declared  rights  were  id  the  nature  of 
"things  in  action,"  within  section  4091,  and 
the  judgment  was  not  subject  to  a  lien  created 
by  recording  in  the  probate  office  a  judgment 
against  him  (citing  2  Words  and  Phrases,  p. 
1144  et  B«i.). 

lEd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  1338;  Dec.  Dig.  S  777.*] 

2.  Oarnisiuibnt  (i  108*)— Pbopebtt  Subject. 

A  garnishment  is  snbordinste  to  sll  pre- 
existing equitable  assignments;  and  hence 
where  an  assignment  of  interest  In  a  judgment, 
based  on  a  valuable  consideration,  was  made  IT 
days  prior  to  action  by  tbe  sheriff  on  execution 
under  the  judgment,  and  the  like  period  anterior 
to  service  of  garnishment  on  toe  sberilT,  the 
asserted  lien  trf  the  garnishment  was  subordi- 
nate to  tbe  assignmenL' 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Dec  Dig.  i  108.*] 
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Appeal  from  Circuit  Gonrt,  Marengo  Coun- 
ty ;  John  T.  Lackland,  Jud^ 

Gamialun«it  proceedlnsa  by  tlie  Uarengo 
Abatrmct  Company,  In  which  Canterbary  ft 
OUder  intnpoBe  as  dalmants.  Jndcment  for 
sarnlsBor,  and  claimants  anieal.  BeTened 
and  remanded. 

I.  Canterbury,  for  appellants.  Abrahams 
ft  Taylor,  for  appellee. 

McCLEIXAX,  J.  G.  E.  Small  secured,  In 
10(^  a  Judgment  In  a  Jastlce's  conrt  against 
Tim  and  Susie  Frits.  Levy  of  necntlon  har- 
tng  been  made  on  property  afl  that  of  the  de- 
fendants In  execution,  Ballew  Interposed  a 
claim  thereto.  This  claim  suit  was  decided 
In  foTor  of  the  plaintiff  In  execution.  Bal- 
lew's  effoart  to  review  that  Judgment,  both  by 
appeal  and  certiorari,  reepectlv^y,  failed  in 
the  drcolt  court  of  Marengo.  Ballew's  claim 
bond  waa  forfeited,  and  execution  was  there- 
ap<Hi  issued  against  him  and  his  sureties.  On 
Norember  18, 190S,  the  sheriff  collected  under 
that  «ecntIon  the  sum  of  $73.04  On  that 
day  the  an)dlee  caused  to  be  issued  and 
serred  a  writ  of  gamlshmait,  running  to  the 
sh«lfl,  in  aid  of  a  Judgment  rendered  In  the 
circuit  court  of  Uarengo,  and  seasonably  re- 
corded 1^  app^tee  in  the  year  1904,  for  the 
sum  of  upwards  of  $200,  against  G.  El 
Small.  Without  objection,  Canterbury  ft  Gil- 
der, attorneys,  interposed  as  claimants  of 
said  sum  bo  shown  by  the  sheriff's  answer  to 
appellee's  writ  of  garnishment  to  be  In  the 
custody  of  the  sheriff.  The  ground  of  their 
claim  was  stated  to  be  an  assignment,  by  G. 
B.  Small  to  Canterbary  ft  Glider,  on  Novem- 
ber 2,  1906,  of  his  interest  In  the  "Judgment 
wbidi  he  had  recovered  against  Tim  Fritz  et 
al..  R.  C  Ballew,  claimant,"  and  that  the 
money  to  the  hands  of  the  garnishee  was  pro- 
ceeds arising  from  an  enforcement  of  an  ex- 
ecution by  tbe  sheriff  In  that  proceeding. 

The  agreed  statement  of  facts  on  which 
the  trial— contest  between  appellee  and  ap- 
pellants for  the  sum  referred  to — waa  bad 
confirms  the  facts  we  have  stated.  But  tbe 
agreed  statement  goes  further,  and  upon  It 
appellants  assert  a  claim  of  a  lien,  under 
Code  1907,  i  soil,  for  services  to  Small  as 
attorneys  In  the  proceedings  wherefrom  the 
sum  on  controversy  was  derived.  The  recor- 
dation of  the  aKM^lee's  Judgment,  rendered 
fey  the  circuit  court  against  G.  E.  Small,  did 
not  avail  to  subject  Small's  Judgment  against 
the  Fritzes  or  Ballew  to  the  statutory  lien 
created  by  the  recordation  of  such  Judgment 
in  the  probate  office,  for  the  reason  that  that 
lien  la  imposed  only  upon  such  property  as 
was  subject  "to  levy  and  sale  under  execu- 
tion." Code  1907,  I  4157.  Small's  JndlciaUy 
declared  rights  against  the  Fritzes,  or  Bal- 
leir,  were  in  nature  "things  in  action"  merely. 
Code,  I  4001;  Tiffany  v.  Stewart,  00  lowu, 
207, 14  N.  W.  241 ;  Gardner  v.  M.  ft  N.  B.  R. 
Co.,  102  Ala.  635,  042,  15  South.  271,  48  Am. 
St.  Bep.  84;  Henderson  v.  Hall  ft  Farley, 


134  Ala.  45S,  82  South.  840,  63  L.  B.  A.  673 ; 
2  Words  and  Phrases,  p.  1144  et  seq.  Accord- 
Intf  y  a|q;)ellee  can  take  nothing,  In  this  in- 
stance, aa  the  result  of  tbe  lien  asserted  to 
have  been  created  by  the  recordation  of  the 
Judgment  in  its  favor  against  Snmll. 

This  ruling  ronits  the  app^ee  to  Its  r^iht 
to  this  money  to  the  garnishment  proceeding. 
The  service  of  the  writ  waa  effected  on  No- 
vembw  19, 1008.  The  answer  waa  filed  July 
19,  1800.  The  easement  to  Canterbury  ft 
Glider,  baaed  upon  mluable  consideration, 
was  made  on  November  2, 1908, 17  days  prior 
to  the  collection  by  the  aherlfl  of  the  mmi^ 
on  Smairs  execution  from  the  Justice's  court, 
and  the  like  pwlod  anterior  to  the  service 
of  the  welt  of  garnishment  The  Inquiry  then 
is:  Must  the  li^ta,  equitable  only,  let  It  be 
granted  for  the  occaslmi,  created  by  tbe  as- 
signment, be  postponed  to  the  satlsfactlim  of 
the  asserted  lien  of  the  ^ralshment?  We 
cannot  Improve  upon  the  fnll  response  to  the 
stated  questlw  to  be  ftnind  In  1  Fre«n,  on 
Ex.  pw  859,  I  170:  "By  the  common  law  the 
assignment  of  dioses  In  action  was  not  rec- 
ognized, though  the  assignee  was  generally 
permitted  to  make  tbe  assignment  productive 
by  ctmductlng  An  action  In  the  name  of  the 
assignor.  But,  even  under  the  ayatems  of 
Jurlsprudrace  In  which  an  assignment  Is  not 
recognized  at  law,  It  la  eiUToroed  against  a 
garulsbment.  In  other  words,  whether  an 
assignment  Is  recognized  at  law  or  not,  a 
garnishment  la  Bubordlnate  to  all  preexisting 
equitable  assignments.  It  la  not  essential 
that  the  assignment  should  be  perfect  at  law. 
It  Is  sufficient  If  it  Is  a  good  equitable  assign- 
ment :  and  It  la  a  good  equitable  assignment 
whenever,  by  Its  tmns,  the  p«raon  to  whom 
the  obligation  is  due  authorises  tho  payment 
thereof  to  another,  either  for  his  own  use,  or 
for  that  of  some  other  person,  or  authorises 
any  one  to  receive  or  bold  the  moneys  and  to 
ai^ly  than  to  any  Bpe<dfic  purpose  other  than 
for  the  nae  or  benefit  of  tbe  aaslgnor."  1 
Freem.  on  Ex.  1  170.  Investigation  ot  the 
numerous  decisions  noted  to  the  dted  section 
discloses  their  support  of  the  text.  This  court. 
In  Wellborn  v.  Budc,  114  Ala.  277,  21  South. 
786,  and  In  Harrison  v.  L  ft  N.  B.  B.  Co., 
120  Ala.  42,  23  South.  780;  recognised  and 
applied  a  prtodple  within  the  declaration  of 
the  quoted  text. 

There  Is  nothing  to  this  record  to  Impeach, 
or  so  tending,  the  bona  fides  of  the  aasl^ment 
by  Small  to  appellants:  TbiLt  assignment  ex- 
pressly covered  the  source  from  whldi  thu 
sum  in  question  came.  The  view  prevailing 
below  enforced  appellee's  right  to  the  sum 
tovolved  as  superior  to  that  of  appellants. 
The  converse,  we  hold,  should  have  prevailed. 

Accordingly  tbe  Judgment  must  be  reversed, 
and  the  cause  Is  remanded. 

Beversed  and  remanded. 

DOWDEU^  C.  J.,  and  SIMPSON  and 
SATBE,  13.,  concur. 
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GHINNABIffil  OOTTON  lOLLS  T.  STATE. 
(Supreme  Oonrt  ot  Alabama.   April  12,  1910.) 

tSlCESSES  (i  18*)— lilCEITSES  TO  COBFOBATIONS 

—Operation  or  Tax. 

Code  1907,  i  2S61,  requires  liceiues  of  aU 
peisona  engaged  in  any  business,  and  requires 
all  domestic  coriKirations  "not  otherwise  specif- 
ically required  to  pay  a  license  tax"  to  pay 

Krivilege  taxes  according  to  (belt  capital  stock 
I  specified  amounts.  Sabdivision  27b  requires 
every  corporaticra  operating  a  cotton  mill  to 
pay  a  license  tax.  Held,  that  a  cotton  mill 
company,  organized  under  the  laws  of  the  state 
and  doing  btisiness  therein.  Is  required  to  pay  a 
license  tax  under  subdivision  27b,  and  is  not 
required  to  pay  a  privilege  tax  under  aabdivl- 
sion  26. 

[Ed.  Note.— Foi  other  easei,  see  Ueeue^ 
Dec.  Dig.  I  ia*l 

Appeal  from  Olty  Court  of  Talladega ;  O. 
K.  Miller,  Judges 

The  Ohinnabee  Oottoo  UlUs  was  found 
guilty  of  falling  to  take  out  a  privilege  li- 
cense, and  fined,  and  It  appeals.  BeverBed, 
and  judgment  rendered. 

Knox,  Acker,  IH«>n  A  Blackmon,  for  ep- 
p^ant  Alexander  If.  Oarber,  Atty.  Qen., 
for  Qie  Stata  ^ 

EVANS,  7.  The  appellant,  the  Ohbmabee 
Cotton  Mills,  a  corporatl<m  organized  under 
the  laws  of  the  state  of  Alabama,  wlUi  n  cap- 
ital Btwat  of  150,000,  and  organised  and  oper- 
ated for  the  sole  purpose  of  mnnlng  a  cotton 
factory,  paid  for  the  year  1909  the  license 
tax  for  tolerating,  as  provided  1^  subdivision 
27b  at  section  2361  of  the  Code  of  Alabama 
of  1907.  It  failed  and  refused  to  take  out 
a  prlvUege  license  required  of  certain  corpo- 
rations, as  provided  by  sabdivision  26  ot  sec- 
tion 2361  of  the  Code  of  1907.  For  falling 
to  take  out  this  privilege  license  a  warrant, 
on  information,  was  sworn  out  against  appel- 
lant; and  It  was  arrested,  tried,  adjudged 
guilty,  and  fined  as  tiie  law  provides  where 
licenses  due  the  state  are  not  paid.  Tbe  de- 
fendant below,  appellant  here,  dQly  excepted 
to  the  ruling  ttf  the  court  In  thus  rendering 
Judgment  against  It 

Section  2361.  subd.  26,  of  the  Code  of  1007, 
Is  as  follows;  "All  corporations,  organized 
under  the  laws  of  this  state  and  doing  busi- 
ness !n  this  state,  not  otherwise  specifically 
required  to  pay  a  license  tax,  shall  pay  an- 
nually the  fbllowlng  prlvU^e  taxes:  Cor- 
porations whose  paid  up  caidtal  stock  Is 
under  ten  thousand  dollars,  ten  dollars;  cor- 
porations whose  capital  sbx^  exceeds  ten  and 
is  leas  than  twenty-flve  thousand  dollars,  fif- 
teen dollars;  corpwatlons  whose  paid  up  cap- 
ital stock  is  twenty-flve  thousand  dollars  and 
does  not  exceed  fifty  thousand  dollani,  twm- 
ty-flve  df^lars,"  etc.,  grading  them  on  up  and 
Increasing  the  Ilcmse  until  the  otpltal  stock 
exceeds  91,000,000.  Section  2861  ot  the  Code 
0^  1907  is  as  foUowa:  "Llcoises  are  required 
of  all  persons  engaged  In  or  carrying  on  any 


business  or  doing  any  act  in  this  section  sped- 
fled,  for  wtaldi  shall  be  paid  for  12ie  use  of 
the  state  the  fidlowlng  taxes:  •  •  •  27b. 
Cotton  Seed  Oil  Mill.— For  every  person,  firm 
or  corporation  operating  any  cotton  seed  oil 
mill,  cotton  mai,  or  cotton  fiictory,  ten  d(d- 
lars;  where  the  investment  for  plant  and  fix- 
tures Is  less  tlian  twenty  thousand  dollars; 
on  evcxy  plant  where  tiie  Investment  is  twen- 
ty thousand  dollars  and  less  than  fifty  thou- 
sand dollars,  thirty  dollars;  on  every  plant 
where  the  Investmmt  is  fifly  thousand  dol- 
lars and  under  one  hundred  thousand  dol- 
lars, fifty  dollars,"  eta,  grading  them  on  up 
and  taicreaslng  the  license  tax  until  the  cajtf- 
tal  stock  exceeds  $1,000,000. 

The  appellant  is  a  corporatlm  organized 
under  the  laws  of  this  state,  and  doing  busi- 
ness In  tails  state,  and  Is  spedflcally  required 
to  pay  a  license  tax  under  subdivision  27b, 
above  quoted,  btf  <m»  it  can  do  any  of  the  busi- 
ness for  which  it  was  mgaulzed.  We  are 
therefore  of  oj^ion,  and  so  hold,  that  appel- 
lant was  not  required  to  pay  a  ifflvllege  tax 
under  subdivision  26.  The  case  of  Montgom- 
ery Traction  Co.  v.  State,  150  Ala.  866,  44 
South.  641,  is  directly  in  point.  Cotton  fac- 
tories fall  within  the  dass  of  corporations 
whI<A  are  "otherwise  qieclflcally  required 
to  pay  a  license  tax."  It  follows  that  the 
court  erred  in  rendering  Judgment  against 
defendant. 

The  Judgment  of  the  trial  court  is  reversed, 
and  a  Judgment  la  here  rendered  dlsf^rglng 
the  defendant 

Reversed  and  rendered. 

DOWDELL,  a  J.,  and  ANDERSON  and 
BATHE,  JJ.,  concuE. 


SCHULER  V.  FISCHER. 
(Supreme  Court  of  Alabama.   April  7,  1910.) 

1.  Libel  aitd  Sukdeb  (|  54*)  — Actiohs— 
Special  Deixnsb— Tbuih  or  WanTEii  ob 
Spoken  Wobds. 

Code  1907,  |  8746^  authorizing  defendant 
to  give  In  evidence  in  mitigation  of  damages 
the  trutb  of  words  spoken  or  written,  or  uie 
circumstances  under  which  they  are  written  or 
nioken,  does  not  preclude  him  from  setting  up 
the  truth  of  the  words  as  a  spedal  defense  mm 
a  bar  to  action. 

[Ed.  Note.— For  ottter  cases,  see  Ubel  and 
Slander,  Cent  Dig.  {  152;  Dec.  Dig.  }  54.*] 

2.  Libel  and  Slander  (|  94*)— Pleadinq — ' 
Special  Pleas— Truth  of  Statements. 

Special  pleas  to  a  complaint  for  slander, 
based  on  words  charging  plaintiff  with  l>eing  a 
thief,  allied  that  the  woida  referred  to  the  cer- 
tain transactions  of  plaintiff  with  a  railroad 
company  from  which  it  appeared  that  he  was  in- 
trusted to  make  certain  purchases  and  to  have 
certain  work  done  fen-  It,  and  that  he  rendered 
statements  and  fraudulently  collected  from  it 
more  than  he  in  fact  expended;  the  company 
being  ignorant  of  the  true  amounts  expended. 
Held,  not  to  put  In  issue  the  troth  of  the  slan- 
derous words  charged  In  the  complaint,  or  set 
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tip  focte  gobig  to  Avw  he  wu  a  thief,  and  to  be 
bad  as  a  bar  to  the  right  of  actioo  therefor. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Gent  Dig.  H  219-225;  Dec.  Dig.  { 

3.  lilBEL  ARD  SURDEB  ^  100*)— PlXaDHTO 

— Bfrciaii  Pleas. 

The  facts  could  be  proved  under  the  general 
ISBnes. 

[E^d.  Note.— For  other  eaaee,  see  Litwl  and 
Slander,  Gent  Dig.  fiS  24i&-272;  Dec  Dig.  S 
100.*] 

4^  Affxal  and  Bbrob  ($  1040*)— Habhlbss 
Bbbob— Ruzjiro  ON  Dbmttkbbbs. 

If  BDstaininv  demurrers  to  certain  pleas 

was  error,  because  the  demurrers  were  not 
sufficiently  specific  to  comply  with  Code,  1907, 
{  S340,  it  was  without  injury,  where  the  pleas 
could  not  have  been  amended  so  as  to  meet  the 
objections  without  a  radical  departaie  from  the 
facts  therein  set  up. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Erron  Cent  Dig.  SS  493^196;    Dec.  Dig.  S 

104a*] 

Appeal  from  Cl^  Court  of  Gadsden;  Jolin 
H.  Disqne,  Ju^e. 

Action  by  Otto  ffi.  Fischer  against  B.  T. 
Sctanier.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

See,  also,  61  Sonth.  1038. 

Tbe  complaint  declares  that  defendant  spoke 
of  and  concerning  plaintiff,  In  the  presence 
of  divers  persons,  In  substance  as  follows: 
"He  Is  a  thler* — flaying  the  date  as  on  or 
about  the  15tb  day  of  August,  1908. 

Tbe  first  and  second  pleas  are  the  general 
Issue.  Plea  3:  "Further  answering  the  com- 
plaint, the  defendant  says  that,  In  speaking 
of  and  concerning  plaintiff  as  being  a  thief, 
he  had  reference  to  tbe  fact  that  plaintiff 
purchased  four  steel  roller  doors  for  the 
Alabama  City,  Gadsden  &  Attalla  Railway 
Company,  at  and  for  the  sum  of  $668.50,  and 
fraudulently  collected  the  sum  of  $1,098  from 
said  railroad  company  for  said  doors;  said 
railroad  company  being  Ignorant  of  the  fact 
that  the  said  doors  did  not  cost  |1,008  at  tbe 
time  of  payment"  Plea  4:  Same  as  8,  with 
the  allegation  addltlcMial  that  Fischer  was  In- 
trusted by  the  ralteoad  company  with  the 
purchase  of  the  doors,  and  that  he  purchased 
tb^  for  the  sum  first  named,  and  rendered 
a  statement  to  the  railroad  company,  and  eoi' 
lected  the  sum  last  named.  Plea  6:  Same  as 
8,  ezc^t  that  the  purchase  was  alleged  to 
bave  been  of  fire  brick  for  the  use  of  tbe 
railroad  company,  and  that  Fischer  purchased 
them  at  $25  per  thousand,  and  ren^red  an 
account  and  collected  txa  tbem  at  the  rate  of 
$30  per  thousand.  Plea  6:  Practically  the 
same  as  5.  Pleas  7  and  8:  Plaintiff  was  in- 
trusted by  the  niUroad  company  with  the 
purchase  for  it  of  fire  day,  and  that  he  pur- 
diased  the  clay  at  tbree-qnarters  of  a  cent 
per  pound,  but  rendered  the  statonent  and 
ftandnlentiy  collected  from  the  railroad  com- 
pany at  the  rate  of  one  cmt  per  pound.  Plea 
9:  That  plaintiff  was  Intrusted  by  the  rail- 
road company  to  set  one  large  Heine  boiler. 


and  that  in  setting  said  boiler  plaintiff  used 
17,400  bricks,  and  renderwl  a  statement  and 
fraudulently  collected  Uam.  said  railroad  com- 
pany for  the  use  and  setting  of  29,981  bricks. 
Plea  10:  Same  as  8,  exc^t  as  to  the  setUng 
of  an  Atlas  boiler,  and  the  use  of  17,135 
bricks,  and  the -rendering  of  a  statement  and 
colIecHng  for  the  use  and  setting  of  26,676 
brl(^  Plea  11:  For  the  setting  of  one  small 
H^ne  bollw  and  the  use  of  14^  bricks, 
and  the  teudulent  statement  and  collection 
for  the  use  and  setting  of  20,128  bricks. 

Demurrers  were  assigned  to  plea  8,  were 
assigned  to  each  plea  separately,  and  are 
as  follows:  **(1)  Because  said  plea  does  not 
deny  the  con^>lalnt,  set  up  fiicts  in  con- 
fusion and  avoidance  thraeof.  The  idea 
does  not  aver  that  defendant  made  known  to 
his  hearers  that  he  had  r^ermce  to  the  mat- 
ters set  up  in  said  plea.  (3)  Said  plea  does 
not  arer  that  the  defoodant  Informed  his 
hearers,  at  tbe  time  of  making  the  chazge 
against  platntlfl,  that  he  had  rtference  to 
the  matters  alleged  In  said  plea.  (4)  The 
matter  defendant  alleges  he  had  reference  to 
In  said  plea  was  not  communicated  to  his 
hearors  at  the  time  of  making  the  charge 
against  plalnUfl.  Because,  if  the 

facts  whl<di  tbe  defmdant  allies  he  had  ref- 
erence to  are  material  and  competent,  they 
can  be  proren  under  the  general  issue.  (7) 
Said  plea  does  not  allege  that  the  defendant 
disclosed  to  or  that  his  bearers  knew  he  had 
reference  to  tbe  matters  alleged  in  said  plea." 

The  pleas  were  afterwards  amended  by  set- 
ting up  that  defendant  was  Justified  in  cbar^ 
ging  plaintiff  with  beli^  a  thief,  and  alleging 
as  the  reasons  therefor  the  auctions  con- 
tained In  tbe  original  pleas,  with  the  addi- 
tional allegation  that  the  plaintiff  knew  that 
he  was  receiving  the  amount  named  as  the 
difference  between  the  price  paid  and  the 
price  received,  and  that,  knowing  this,  he 
feloniously  took  and  carried  the  same  away, 
with  the  intent  to  deprive  the  railroad  com- 
pany thereof.  The  same  d^nrrers  were  re- 
flled  to  these  amended  pleas,  and  were  sus- 
tained. 

Hood  &  Murpbree,  for  appellant  George 
D.  Motloy,  for  appellee. 

ANDERSON,  J.  While  section  3746  of  tbe 
code  of  1907  authorises  the  defendant.  In  ac- 
tions of  slandOT  and  libel,  to  give  In  erld^ce, 
In  mitigation  of  damages,  the  truth  of  the 
words  spoken  or  written,  or  the  drcmnstan- 
ces  under  whliA  they  were  written  or  spoken, 
the  defendant  la  not  thereby  precluded  from 
settli^  up  as  a  special  defense  in  a  dvil  ac- 
tion for  Blander  and  libel,  the  truth  of  the 
matter  constituting  the  slander  or  libel  as  a 
bar  to  tbe  action.  Ferdon  v.  Dickens,  49 
South.  888;  wherein  the  case  of  Hereford  v. 
CombSk  126  Ala.  869.  28  South.  58%  is  ex- 
plained. 

The  slanderous  words  charged  in  the  com- 
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plaint  are  that  the  plaintiff  was  a  thief,  and 
the  special  pleas  did  not  put  In  Issne  the 
truth  of  this  charge,  or  set  up  facts  going  to 
show  that  he  was  a  thief.  The  plaintiff  may 
have  been  guilty  of  the  things  charged  In  the 
special  pleas,  and  yet  be  would  not  be  a  thief 
in  law  or  In  common  parlance,  and  the  pleas 
were  bad  as  a  bar  to  the  plaintiff's  right  of 
action.  On  the  other  band,  if  they  attempted 
to  detail  the  circumstances  under  which  the 
slanderous  words  were  uttered,  and  which 
fell  short  of  a  bar  to  the  action^  and  which 
we  hold  they  did,  they  were,  at  most,  to  be 
considered  only  in  mitigation  of  tbe  damages, 
and  could  have  been  proven  under  pleas  1 
and  2,  to  which  no  demurrer  was  Interposed. 

It  Is  Insisted  by  tbe  appellant's  counsel 
that,  whether  the  pleas  were  defective  or  not, 
the  defects  were  not  properly  pointed  out  by 
the  demurrer,  as  required  by  section  5340  of 
the  Code  of  1007.  The  first  ground  of  de- 
murrer points  out  the  defect;  but.  if  It  is  not 
sufficiently  specific  as  to  comply  with  the 
statute,  tbe  action  of  the  trial  court  in  sus- 
taining same  was  error  without  injury,  as 
the  pleas  could  not  have  been  amended  so  as 
to  charge  that  the  plaintiff  was  a  thief  with- 
out a  radical  departure  from  the  facts  there- 
in set  up.  Sunflower  Co.  t.  Turner  Co.,  158 
Ala.  191,  48  South.  510;  Ryall  t.  Allen,  143 
Ala.  222,  38  South.  851. 

The  Judgment  of  the  city  court  la  affirmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  HATFIELD  and 
SAYRE.  JJ.,  concur  In  the  conclusion,  and 
think  that  the  demurrers  were  sufficient  and 
were  prop^ly  sustained  to  the  special  pleas. 


GULSBY  T.  liOUISVILLB  &  N.  R.  CO. 
(Supreme  Court  of  Alabama.    April  21,  1910.) 

1.  SBABCHES  and  SeIZUUS  (i  7*)— OOKBTITU' 

noNAL  FaoTiaioNS. 

Const.  1901,  i  5»  pnnridlng  that  tbe  people 
shall  be  secure  la  their  persons,  houses,  and 
possesBions  from  unreasonable  seizure  or  search- 
es, and  that  no  warrant  shall  issue  to  search 
any  place,  or  to  seize  any  person  or  thing  with- 
out probable  cause,  supported  by  oath.  Is  de* 
daiatoiy  of  die  connuou-law  ti^t  of  the  dti- 
■ens. 

[Bd.  Mote. — For  other  cases,  see  Searches  and 
Seizures,  Cent.  Dig.  |  5;  Dec.  Dig.  fi  7.«] 

2.  Malxoxous  PBOSBCtmoN  (I  12*)— Actions 
roB  Wbonotitl  Ssabch  —  Malics  — Prob- 
able Cause. 

Where  a  search  warrant  Is  issued  on  oath, 
wUdi  oath  is  the  product  of  malice,  and  is  not 
supported  by  probable  cause  tbeiefor,  and  a 
search  Is  made  in  accordance  with  the  seaich 
warrant,  the  person  injured  may  sue  In  case  to 
redress  the  wrong  inflicted. 

[Ed.  Note.— For  othei  cases,  see  Malicious 
ProsecDtton,  Cent  Dig.  |  6;  Dee.  Dig.  |  12.*] 

8.  Mauoioits  pBoaBormoir  it  60*)— 'Malice. 

A  complaint  for  malieioiwly  and  without 
probable  cause  procuring  the  issuance  of  a 


seazcA  warrant,  which  ouiltB  tbe  allegation  itf 
malice,  is  demurrable,  though  it  avers  want  (tf 
probable  cause;  since  an  sctlon  on  the  case 
for  the  violation  of  tbe  right  infracted  Is  in  tbe 
nature  of  an  action  for  malicious  prosecution. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Gent.  Dig.  |  97 ;  Dee.  Dig.  |  00.*} 

4.  Maucious  Pbobbodixoh  (H  31i  82*)  — 

Maxjcb. 

Malice  in  procuring  a  search  warrant  may 
be  inferred  by  the  jury  from  want  of  pxobaMe 
cause  or  from  tbe  acts  attending  the  procnre- 
ment  of  the  warrant. 

[Ed.  Note.— For  other  casea.  see  Malicious 
ProM^tion,  Cent.  IMg.  ||  64-OT;  Dec.  IMg.  if 

5.  MaUOIOUB  FBOBBOUTXOir  d  27*)  — "Hal- 

ICB." 

Whatever  Is  done  willfully  and  purposely, 
whether  the  motlTe  is  to  injure  accused,  to  gam 
some  advantage  to  prosecutor,  or  through  mere 
wantonness  or  carelessnesa,  If  at  the  same  time 
wrong  or  unlawful  withiu  the  knowledge  of  the 
actor.  Is  done  maltciously,  and  peiBonal  iU  will 
or  desire  for  revenge  is  not  essential  to  tiie  er- 
istence  of  "malice. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {  60;  Dec.  Dig.  I  27.* 

For  other  deSnltions,  see  Words  and  Phrases, 
vol.  5,  pp.  4298-4304;  vol.  8,  pp.  7712,  7713.] 

Q.  MaLICIOTTS  PBOSIODTIOir  Q  20*)— "Pbob- 

ABLE  Cause." 

"Probable  cause"  Is  a  reasonable  ground 
for  suspicion,  supported  by  dienmstanoes  snffi- 
ciently  strong  in  themselves  to  warrant  a  cau- 
tious man  in  the  belief  that  the  person  accused 
is  guilty  of  the  offense  charged,  but  mere  sus- 
picion and  belief,  thourii  honestly  entertained, 
do  not  affoid  a  basis  for  probable  cause,  but 
it  is  essential  that  the  actor  knows  of  facts  or 
circumstances  justifying  a  reasonable  and  cau- 
tious  man  in  beHevfng  that  accused  Is  guilty. 

[Ed.  Note.— For  other  cases,  see  MaUdona 
ProsecntiMi,  Cent.  Dig.  |  27;  Dee.  IMg.  {  20.* 

For  other  deflnitioni^  see  Words  and  I^mse^ 
Tol.  6,  pp.  661&-«620;  vol.  %  p.  7765.] 

7.  Malicious  Pbosecution  (li  56,  64*)— Bub- 
den  OF  Pkoop. 

One  suing  for  tbe  Issuance  of  a  search  war- 
rant without  probable  cause,  and  maliciously, 
has  the  burden  of  proving  malice  and  want  of 
probable  caus^  ana  the  fact  that  the  search 
warrant  directbg  the  search  for  stolen  prop* 
erty  was  returned  "no  property  found,"  after 
diligent  search,  prima  facie  established  that  tbe 

Sroperty  was  not  in  his  possession,  and  that  he 
id  not  steal  or  conceal  it. 
[Ed.  Note.— For  other  cases,  see  Malidons 
Prosecution,  Cent.  Dig.  U  114,  152;  Dec.  Dig. 
M  56,  64.*J 

8.  Malicious  PaoBECUTioir  <8  71*y— Pbob- 
ABLE  Cause— Question  or  Law. 

Where  the  ucts  are  undisputed,  probable 
cause  vel  utm  is  a  question  of  law. 

[Ed.  Note.— For  other  eases,  see  Malidoua 
Prosecution,  Cent.  Dig.  S  161;  De&  Dig.  { 
71.*] 

9.  Malioious  PBOSBCunoir  (i  19*)  — Pbob- 

ABLE  GAUBB. 

The  question  whether  one  procuring  the 
issuance  of  a  search  warrant  to  search  Cor  sto- 
len property  procured  the  warrant  malidonsly, 
and  without  probable  cause,  depends  on  whether 
the  facts  known  to  him  justioed  a  reasonable 
and  cautious  man  in  twUeving  that  the  person 
against  whom  the  warrant  was  Issued  was  gnil* 
ty,  and  not  whether  the  latter  was  in  fact  guil- 
ty, and  not  whether  there  was  soffident  evi< 
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denee  to  ccMtrict  the  Utter  of  the  offense 
charged. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecation,  Gent.  Dig.  S  25;  Dec.  Dig.  |  19.*], 

10.  Haucious  Pbosecution  (I  71*)  —  Wahi 
or  Pkobable  Cause— Question  fob  Juby. 

In  an  acttoa  for  the  Issaance  of  a  search 
watzant  without  probable  canw,  and  malicioui- 
b,  evidance  keM  to  justifr  the  rahmisalon  to  the 
jury  of  the  issue  of  probable  cause. 

[Ed.  Note.— For  other  eases,  wm  Ualidons 
Prosecution,  Cent  Dig.  |  161;   De&  Dig.  S 

11.  TnAi,  (I  25S*>— Insnncrnoirs— loivoBnre 
Etidkrce. 

An  instruction  whidi  ignores  the  effect  of 
cvideace,  or  which  omita  the  consideration  of 
evidence  tending  to  prove  a  fact,  is  properly 
lefosed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dir.  M  618-623;  Dee.  iSin  258.*] 

12.  MAticioua  Pbobecutior  (I  72*)— Acnowa 

— iKaTBUCnOKS. 

.  In  an  action  for  the  taanance  of  a  search 
warrant  without  probable  caaB&  and  malicioas- 
I7.  an  instruction  that  if  defendant  wroagfnllv, 
Texationaly,  and  pnrpoaely  made  the  amdaTit, 
and  procured  the  usuance  of  the  warrant,  and 
had  no  jMobahle  cause  for  so  Mng,  defendant 
waa  gaSltjt  properiy  aubmitted  ue  issue  <tf 
■lalice. 

[Ed.  Note^For  other  cases,  see  Malldons 
Proaecntlon,  Cent  Dig.  1  172;  Dec.  Dig.  { 
72.»J 

13.  Haucious  Paouounoir  Q  72^— Aonons 

>-IlTffntU0TION8. 

Where,  in  an  action  for  the  issuance  of  a 
search  warrant  without  probable  cause,  and 
malidously,  the  evidence  showed  that  the  affi- 
davit for  the  warrant  waa  made  by  an  agent 
of  defradant,  an  instruction  that,  unless  the 
agent  was  at  the  time  of  the  mahing  of  the  af- 
fidavit In  iwsaession  of  facts  jostl^ing  a  rea- 
sonable man  in  believing  that  plaintiff  waa 

SLiity  of  the  offense  charged,  It  made  no  dlf- 
rence  whether  he  suspected  and  believed  that 
plaintiff  waa  auilty,  and  the  Jui?  must  find 
agafnat  defendant  on  their  finding  that  the 
agent  was  acting  within  the  scope  of  his  em- 
ployment in  mating  the  affidavit,  or  if  defend- 
ant authorized  the  act,  or  ratified  It,  properly 
submitted  the  issue  of  probable  cause. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  |  ^60;  Dec.  Dig.  T2.*\ 

14.  Maucious  PBOSEOunon  <|  68*)  —  Dah- 

AGES— PUKITITK  DaMAOBS. 

In  an  action  for  issuing  a  search  warrant 
without  probable  cause,  and  malicloualy,  a 
charge  authorising  the  jury  to  award  such  dam- 
ages above  actual  damages  as  would  he  a  pun- 
iatunent  to  deftadant  and  serve  aa  an  example 
to  him  and  otheis  in  the  future,  was  properly 
lefoaed. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  |  167;  Dec  Dig.  } 
68.*] 

15.  AFPKAL  ARD  BBBOK  ({  1064*)— HABlCLEaB 
X)BBO>— Ebbohwdb  iHBIBnonOHS. 

Where,  in  an  action  for  issuing  without 
probable  cause,  and  maliciously,  a  warrant  to 
search  plaintiffs  premises  for  property  alleged 
to  ban  been  atolen  by  him,  the  endence  slew- 
ed that  an  agent  of  defendant  procured  the  war> 
rant  by  muing  the  affidavit,  the  error  in  a 
charge  that  to  find  for  plaintiff  the  jury  must 
believe  that  the  agent  waa  peisoually  liable  in 
damages  lo  plaintiff  for  the  injury  to  his  char- 


acter, because  argtimentative,  waa  not  xeveni- 

ble. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1064.*] 

16.  MaUCIOUS  PBOBECUnON  (I  63*)— Dau- 
AGW— RSPUTAnON  OF  FtAIKnFT. 

The  bad  xepotation  of  one  auing  tor  the 
issuance  without  probable  cause,  and  mallcioua* 

ly,  of  a  warrant  to  search  his  premises  for 
property  alleged  to  have  been  stolen  by  him 
is  admissible  on  the  question  of  damages,  and  a 
charge  that  the  bad  reputation  Is  not  a  factor 
in  determining  a  right  to  recover,  where  the 
prosecution  was  instituted  maliciously  and  with- 
out probable  cause,  was  improper. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecation,  Cent  Dig.  {  1^;  Dec.  Dig.  | 
63.*] 

17.  TsoAL  iH  262*)— BviDEiroA-InaxBuo- 
■nons— Abouueriativeness. 

Where,  in  an  action  for  the  Issaance,  with- 
out probable  cause  and  with  malice,  of  a  war^ 
rant  to  search  the  premises  of  plaintiff  for 
property  allied  to  liave  been  stoleu  by  him, 
the  evidence  showed  that  an  agent  of  defendant, 
who  procured  the  warrant,  waa  a  deputy  sher- 
iff, that  in  the  affidavit  for  the  warrant  he  de- 
scribed himself  as  agent  of  defendant,  but  there 
was  no  evidence  to  show  that  in  making  the 
affidavit  he  acted  in  his  official  capacity,  a 
charge  that  if  the  agent  acted  in  his  official 
capacity,  he  was  not  acting  within  the  scope 
of  his  employment,  and  the  verdtot  must  be 
for  defendant,  was  erroneous,  because  the  afent 
might  have  acted  in  both  capacities,  and  be- 
cause it  was  argumentative. 

[Ed.  Note.— For  other  eases,  see  Trial,  Gent 
Dig.  S  S61 ;  Dec  Dig.  H  Zt/O,  2S2.*] 

18.  Tbial  <i  51*)— ■AoxxoHB— SInDBncs— Ad- 
UIS8IBILITT. 

On  a  trial  for  the  issuance,  without  prol>- 
eble  cause  and  with  malice,  of  a  warrant  to 
search  the  premises  of  plaintiff  for  property  al- 
leged to  have  been  stolen  by  him,  the  court 
should  admit  the  evidence  of  plaintiff's  bad  re- 
pute in  the  community,  and  should  exciade  it 
on  motion  where  it  was  not  followed  by  testi- 
mony showing  I3iat  tlw  person  maki^  the  af- 
fidavit for  the  warrant  did  not  before  or  at 
the  time,  lmow_thereof. 

[Ed.  Note.— For  other  casea.  see  Trial,  Cent 
Dig.  I  125;  Dec  Dig.  1  SI.*] 

Appeal  ttfm  Clrcnlt  Court,  Monroe  Coun- 
ty ;  John  T.  Lackland,  Jadge. 

Action  by  W.  J.  Qnl^y  against  the  Louis- 
ville &  NashvlUe  Railroad  Company  for  ma- 
lidODBly,  and  wittaont  probable  causey  procur- 
ing the  issue  at  a  searcli  warrant  directed 
against  tlie  premises  of  plaintiff.  From  a 
Judgment  tor  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

The  search  warrant  was  procured  upon  the 
affidavit  of  one  Hudson,  agrat  of  the  Louis- 
ville  &  Nashville  at  Drewry,  Ala.,  following 
the  commiaslon  of  tlie  offense  of  robt>ery  or 
larceny  of  goods  while  In  the  possession  of 
the  defendant  railroad  company.  The  facts 
sufficiently  appear  from  the  opinion  of  the 
court 

The  following  chaiges  were  refused:  (<9 
"The  court  charges  the  jury  that  if  you  be- 
lieve that  the  defendant,  through  its  serv- 
ant, wrongfully,  vezatiously,  and  purposely 
made  the  affidavit  complained  of,  and  procur- 
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ed  the  Issuance  of  ttie  seardt  warrant,  and 
without  probable  cause  for  a6  doing,  tb«i 
'joa  must  find  the  defendant  guilty,  provid- 
ed you  find  that  Hudson  was  acting  within 
the  scope  of  his  authority,  or  was  authorised 
by  the  railroad  to  so  act,  or  tiiat  the  railroad 
company  has  since  ratified  his  action."  (7) 
"The  court  charges  the  Jury  that,  if  you  find 
for  the  plalntUf  In  this  case,  yon  are  au'Qiop- 
ized  to  award  su<Ai  damages  over  and  abore 
actual  damages,  as  will  be  a  punishment  to 
the  defendant  and  serve  as  an  example  to 
him  and  others  in  the  fntnre."  (9)  "The 
court  charges  the  Jury  that  unless  Hudson, 
the  agent  of  the  defendant;  was  at  the  time 
of  making  the  affidavit  complained  of  in  pos- 
session of  sufficient  facts  to  justify  a  rea- 
sonable ai^  cautious  man  to  brieve  that  the 
plalntUf  had  broken  open  a  car  and  taken  the 
goods  allied  to  have  been  sttden,  then  it 
makes  no  difference  If  he  did  stupect  and 
believe  that  Gulsby  was  guilty,  however  lion* 
estly  and  earnestly  he  may  hare  entertained 
8U<A  snst^clon  and  belief ;  and  you  muat  tnA 
the  defendant  guilty  if  you  also  find  that 
Hudson  was  acting  within  the  gmeral  scope 
of  his  employment  in  making  said  affidavit 
and  procuring  the  Issuance  of  said  warrant, 
or  If  you  find  that  the  defendant  authorised 
the  act;  or  has  itince  ratified  his  said  act" 

The  following  charges  were  given  at  the 
request  of  the  d^«idant:  (2)  "If  the  Jury 
believe  from  the  evidence  that  the  agent, 
Hudson,  was  not  acting  within  the  scope  of 
his  employmrat  or  duties  when  he  made  the 
aflldavlt  before  W.  <X  Neville  on  November 
28,  1908,  the  defotdant  cannot  be  held  liable 
for  Buch  act"  (10)  "The  court  charges  the 
Jury  that,  if  the  Jury  is  reasonably  satisfied 
ftom  the  evidence  that  the  agent,  Hudson, 
was  not  acting  within  the  scope  of  his  em- 
ployment or  duties  when  he  made  the  affi- 
tovit  before  W.  C.  Neville,  on  November  28, 
1008,  the  defendant,  the  Louisville  &  Nash- 
ville Railroad  Company,  cannot  be  held  liable 
under  count  1  of  the  complaint"  (26)  "The 
court  charges  the  Jury  that,  before  you  can 
find  for  the  plalntifl,  you  must  believe  that 
H.  R  Hudson,  the  defendant's  agent,  is  per- 
sonally liable  In  damages  to  plaintiff  for  the 
allied  Injury  to  his  character."  (29)  "The 
court  charges  the  Jury  that,  If  they  believe 
from  the  evidence  that  plalntlfTs  character 
Is  bad,  they  may  consider  this  fact  in  deter* 
mining  whether  or  not  he  was  damaged  by 
the  Issue  of  a  search  warrant  complained  of 
In  this  cause."  (4)  "The  court  charges  the 
Jury  that,  If  the  Jury  Is  reasonably  satisfied 
from  the  evidence  that  Henry  E.  Hudson  was 
acting  as  special  deputy  sheriff  of  Monroe 
county  when  he  made  said  affidavit  on  No- 
vember 28,  1908,  then  he  was  not  acting  with- 
in the  scope  of  his  employm«it,  and  you  must 
find  for  the  defendant  under  counts  1  and  4 
of  the  complaint" 

McCorvey  &  Har^  for  appellant  Bamett 
&  Bugg,  for  appelleei 


McCLBILIiAN,  T.  Section  B  of  the  QmsU- 
tntlon  ia  1901  provides  that  **the  people  shall 
be  secure  In  their  persons,  bouses,  papers  and 
possessions  from  unreasonable  seizure  or 
searches,"  and  that  **no  warrants  Aall  issue 
to  seardi  any  place  or  to  seize  any  person  or 
thing  without  probable  cause,  sn^torted  by 
oath  or  afflrmatl<m.*'  In  a  leading  and  well- 
onuldered  case  in  this  country  (Carey  v. 
Sheets,  07  Ind.  3719  it  is  said  that  the  quoted 
declaration,  in  substance  is  an  affirmation  of 
the  common-law  right  ot  the  citizen  not  to 
be  seandied  or  sdzed  without  probable  cause. 
Where  a  search  wanaztf  is  regulariy  issued 
upon  oath  or  affirmation,  but  such  oath  or 
affirmation  is  the  [nrodnct  of  malice,  and  Is 
not  supported  by  probable  cause  thwefor,  and 
search  of  the  place  Is  made  by  the  officer  in 
accordance  with  the  mandate  of  the  search 
warrant,  the  party  Injured  thereby  may 
maintain  an  action  on  the  case  to  redress  the 
wrong  BO  Inflicted.  Carey  v.  Sheets,  67  Ind. 
376 ;  Elsee  v.  Smith,  16  Ehg.  Com.  Law  RepL 
19;  Beaty  v.  Perkins,  6  Wend.  (N.  Y.)  382; 
Whitson  V.  May.  71  Ind.  268 ;  Olson  t.  Trete, 
46  Mhm.  22S,  48  N.  W.  914 ;  Harlan  Jones. 
16  Ind.  App.  398.  45  N.  B.  481 ;  25  Am.  & 
Eng.  Ency,  Law,  p.  151.  As  a  matter  of  plead- 
ing, a  count  ranitting  the  all^ationa  of  mal- 
ice, thousAi  carrying  the  avoment  of  want  of 
probable  cause,  would  be  d^urrable  on  ac- 
count of  the  omission  indicated,  since  the  ac- 
tion on  the  case,  for  the  rlolalton  of  the  right 
Infracted,  Is,  in  nature,  a  malicious  prosecu- 
tion.. Carey  v.  Sheets,  suiffa.  But  proof  of 
the  avrammt  of  the  malice  Infecting  the  oath 
or  affirmation  on  whldi  the  seardi  warrant 
Issues  may  be  Inferred*  by  the  Jury,  from 
want  of  iwobaMe  causes  or  Arom  the  Acts  and 
circumstances  attudlnyg  the  procnronent  of 
the  writ  Lunsford  v.  Dietrich,  93  Ala.  565, 
9  South.  308,  80  Am.  St  Rep.  79. 

MttUce  has  been  thus  well  defined  by  this 
court:  "Whatever  is  dime  willfully  and  pur- 
pose, whether  the  motive  be  to  injure  the 
accused,  to  gain  s<mie  advantage  to  the  proae- 
cntor,  or  through  mere  wantonness  or  care- 
lessness. If  at  the  same  time  wrong  and  un- 
lawful within  the  knowledge  of  the  actor,  is 
In  legal  owtemptatlon  maliciously  done." 
Lunsford  T.  IMetrlch,  supra ;  Jordan  t.  A.  Q. 
S.  R.  Co.,  81  Ala.  220,  8  South.  191.  Person- 
al 111  will,  or  desire  for  revenge,  is  not  essen- 
tial to  tlie  existence  of  malice  as  the  law 
views  It    Lunsford  t.  Dietrich,  supra. 

Proto&Ie  oau<e  was  also  defined  in  Luns- 
ford T.  Dietrich,  supra,  as  fbllows:  "A  rea- 
sonable ground  for  suspicion,  supported  by 
circumstances  sufficiently  strong  In  them- 
selves to  warrant  a  cautious  man  in  the  be- 
lief that  the  person  accused  Is  guilty  of  the 
offense  charged."  Mere  sutfpidcat  and  belief, 
even  though  honestly,  bona  fide  entertained, 
of  the  guilt  does  not  as  readily  appear% 
alone,  rise  to  the  dignity  of  affording  a  basis 
for  probable  cause,  It  is  essential  that  at  the 
time  tlie  oath  or  affirmation  Is  taken  or  made, 
the  actor  then  knew     tacts  i«  drcumstan- 
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eta  such  u  would  have  justified  a  reasonable 
and  cautious  man  In  bellerliig  that  the  ac- 
cused was  guilty.  Lunsford  r.  IMetrlcb,  su- 
pra. Lees  than  tSiat  cannot  be  probable  cause. 

The  burden  Is  of  course  on  the  plaintiff  to 
show  that  the  search  warrant  was  maliciously 
and  without  probable  cause  therefor,  secured. 
But  If  the  search  warrant  was  executed  by 
diligent  search  within  Its  mandate,  anu  the 
officer's  return  Is  "no  property  found,"  this, 
If  shown,  establishes  prima  fade  that  the 
property  was  not  in  plalntitrB  possession,  and 
that  he  did  not  steal  or  conceal  It  Olson  t. 
Trete,  46  Minn.  225,  48  N.  W.  914.  -  If  the 
facts  are  undisputed,'  probable  cause  Tel  non 
la  a  question  of  law.  Bwing  v.  Sanford,  19 
Ala.  606;  McLeod  t.  HcLeod,  76  Ala.  483. 
In  thia  Instance  the  search  warrant  appears 
to  hare  been  regularly  Issued ;  and  the  official 
return  was  executed  by  search,  but  none  of 
the  property  was  found  In  the  plalntlfTs  pos- 
session  or  on  his  premises.  There  are  no  er- 
rors assigned  as  upon  rulings  on  the  plead- 
ings ;  BO  no  consideration  of  their  Boffldency 
Is  Invited  or  undertaken. 

Appellant  Insists  that  the  evidence  was  not 
sufficient  to  authorize  the  submission  of  prob- 
able cause  vel  non  to  the  3ury.  The  courc 
below  took  the  opposite  view  and  so  submit- 
ted the  Issue.  Whether  the  plaintiff  was  in 
fact  guilty  of  the  offense  Is  not  a  controlling 
Inquiry  on  this  Issue.  McLeod  t.  McLeod, 
supra.  The  question  Is,  Were  the  known  (to 
the  prosecution)  facts  and  drcumstances  suf- 
fident,  regardless  of  the  unfavorable  (to  the 
state)  eveut  of  the  prosecution,  to  Justify  a 
reasonable  and  cautious  man  in  bdleving 
the  plaintiff  guilty?  The  consequence  neces- 
sarily is  that  a  want  of  knowledge  of  suffl- 
dent  evidence  to  convict  the  accused  of  the 
offense  charged  la  not  the  test  of  probable 
cause  vel  non.  And  it  Is  necessarily  a  corol- 
lary that  the  facts  and  circumstances  known 
to  the  prosecution,  and  on  which,  under  the 
doctrine  of  probable  cause,  he  was  authorized 
to  act,  need  not  be  legally  admissible  evidence 
on  the  trial  of  the  accused. 

Between  the  evident  policy  of  the  law  to' 
bring  the  guilty  to  Justice,  which  Is  usually 
begun  by  steps  taken  by  the  citizen,  and,  ou 
the  other  hand,  the  right  of  the  other  cltizei 
to  be  free  from  the  accusation  of  crime  with- 
out probable  cawe  therefor,  the  law  must 
bold  an  even  hand,  never  so  exaggerating  the 
latter  protective  right  as  to  render  the  exer- 
dse  of  the  means  aCTorded  for  the  detection 
and  punishment  of  crime  against  the  state 
an  act  of  peril  and  penalty  to  the  dtlzen 
who.  In  good  faith  and  with  probable  cau&e 
therefor,  starts  the  machinery  of  the  penal 
law  against  the  accused.  Ndther  right  nor 
policy,  of  the  two  mentioned,  la  superior  in 
the  eyes  of  the  law.  Ignoring  one  Is  as  grave 
in  consequence  as  Ignoring  the  other.  Both 
must  be  fairly  considered,  when  occasion 
arises,  to  determine  sncb  Issoes  ae  are  here 
pras^ted. 


Our  view  condudes  consistent  appellant's 
Insistence  that  the  facts  and  drcumstances, 
or  either,  known  to  the  actor,  must  have  rela- 
tion, and  refer  to  the  accused  as  the  guilty 
pari?.  Sudi,  we  understand,  to  be  the  doc- 
trine of  Lunsford  v.  IMetrlch,  where  It  is  said 
that  the  circumstances  must  be  sufftciently 
strong  in  themselves  to  warrant  a  cautious 
man  in  the  honest  belief  that  the  accused  is 
the  guilty  party.  But  that  accord  with  ap- 
pellant's stated  insistence  does  not  solve  the 
question  to  appellant's  advantage.  The  in- 
quiry still  Is,  Did  the  facts  and  circumstances 
refer  the  felonious  act,  within  the  require- 
ments of  probable  came  vel  non,  to  the  ac- 
cused as  the  guilty  agent?  In  this  instance 
It  was  open  to  the  jury  to  find  that  a  robbery 
had  been  committed ;  that  plaintiff  lived  In 
the  community;  that  affiant  had  been  in- 
formed of  his  commission  of  two  other  of- 
fenses of  like  character;  that  affiant  knew 
of  his  bad  repute  In  the  community;  and 
that  he  had  been  "loiterii^  around  Drewry. 
Alabama  (the  scene  of  the  alleged  offense), 
for  several  months  prior  to  the  robbery  with- 
out any  employment"  It  does  not  appear  in 
this  record  that  the  plaintiff  was  a  man  of 
means.  It  does  ai;q;)ear  that  he  was  a  man  ot 
family,  and  that  the  property  taken  was  fiour 
and  meat  The  prc^rty  taken  from  the  affi- 
ant's master  was  subsistence.  Where  such 
an  act  Is  committed,  reason,  at  least  suggests 
that  the  culprit  took  It  either  for  use  or  for 
sale.  It  Is  not  irrational.  In  such  cases,  to 
attribute  the  motive  for  the  act  to  those, 
alwut  the  scene  of  the  crime,  who  from  the 
absence  of  industry  were  In  need.  Whether 
the  fact  was  true  or  not,  from  the  evidence 
here  the  jury  would  have  been  reasonably 
justified  in  finding  that  plaintiff  was  of  that 
dass  and  that  affiant  knew  the  fact  Besides 
this,  the  evidence  warranted  the  further  find- 
ing, whether  In  fact  true  or  not  that  plain- 
tiff had  a  bad  reputation  in  the  community, 
and  that  he  had  taken,  on  two  occasions,  the 
property  of  others,  and  that  affiant  had  beeu 
BO  Informed.  Without  further  statement  we 
think,  and  so  hold,  the  submission  to  the 
jury  of  the  issue  of  probable  cause  vel  non 
free  from  error. 

There  was  evidence  before  the  jury  from 
which  it  was  reasonably  Inferable  that  the 
affiant's  (Hudson's)  act  In  securing  the  search 
warrant  was  ratified  by  Uie  defendant  (ap- 
pellee), viz.,  that  it  paid  the  costs  of  the 
prosecution,  as  also  that  ttie  defendant  di- 
rected the  proceeding. 

It  follows  that  charge  2,  given  at  the  In- 
stance of  defendant  was  erroneously  so  treat- 
ed, since  It  Ignores  the  effect  of  the  phase  of 
the  evidence  tendliv  to  show  ratification  of 
Hudson's  action. 

Charge  10  was  faulty.  In  that  It  omitted 
consideration  of  the  evidence  tending  to  show 
that  Hudson  made  the  affidavit  by  direction 
of  the  defendant 

Charge  d  was  free  from  vi^  as  applied  to 
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this  CUM.  The  terms  "lororvfiinv.**  "veaet- 
ttotuly,'*  and  **pwrpo$eilif,*'  oonjoliied  in  the 
cbarge  nnqnestloDBbly  describe  Bocfa  c?oncur- 
nnoe  <rf  act  and  accompanying  motive  as  ts 
the.  legal  eqolvalent  ot  malice  In  law,  as  de- 
fined above.  See>  alBo^  Splr^  t.  McGehee, 
21  Ala.  417. 422. 

Oiaige  8  was  also  wltbont  fanit,  when  re- 
ferred to  the  evidence  In  the  casft  It  squared 
TO  the  definition  of  probahle  caute  as  often 
seated  "by  this  court  The  r^uaal  of  diarges 
6  lend  9  was  error. 

Cnirge  7  was  not  erroneously  refused  to 
plalnrlff.  Coleman  v.  Pepper.  150  Ala.  310; 
46  Sonth.  810;  Ooz  r.  a  B.  L.  ft  P.  Co.,  SO 
South.  975. 

Charge  2%  given  for  defendant,  might  well 
have  been  refused,  because  argumoitatlve. 
The  giving  of  audi  charges  does  not  consti- 
tute reversible  error. 

Charge  20*  given  for  defendant,  might  have 
been  iHrtverly  refused.  At  most,  the  plain- 
tiffs had  r^te  in  the  community,  aside  from 
its  legitimate  bearing  upon  the  Issue  of  prob- 
lAile  cause  vd  ntm,  was  considerate  alone 
as  bearing  on  the  quantum  of  damages  to  be 
awarded  plaintiff,  if  he  was  entitled  to  re- 
cover. This  Instruction  was  cai»able  of  the 
Interpretation  that  plaintiff's  bad  r^ute  was 
a  tector  In  determining  his  right  to  recover 
at  all,  even  though  the  prosecuti(HL  was,  ma- 
lidously  and  without  probable  caos^  Insti* 
'  tnted  by  direction  (tf  defendant  to  Hudson, 
or  was  ratified  by  defendant 

Oiarge  4,  given  for  defendant,  should  have 
been  refused.  He  might  have  acted  in  both 
capacities.  There  was  evidence  that  Hudson 
was  a  deputy  sheriff  at  the  time  the  afBdavlt 
was  made.  In  It  he  described  himself  as 
agent  for  the  defendant  There  was  no  evi- 
dence that  In  making  the  affidavit  he  was 
acting  In  his  official  capacity.  Besides,  the 
deduction  the  charge  assumed  to  make  from 
the  finding  that  he  acted  as  an  official  In  the 
premises,  rendered  the  iDStrucUon  argumen- 
tative; 

The  rulings  on  the  admission  or  exclusion 
of  evidence  wrought  no  prejudicial  errors. 
On  .the  trial  to  be  had.  if  the  plaintiff'B  bad 
repute  at  AfcWilllams,  Ala.,  Is  offered,  It 
should  be  admitted,  though  if  It  Is  not  fol- 
lowed up  by  testimony  tending  to  show  Hud- 
son's knowledge  thereof  before,  or  at  the 
time,  he  Instituted  the  prosecuUra,  it  should 
be  excluded  on  pr<^r  motion. 

There  are  a  number  of  questicms  dlscnssed 
In  brief  for  appellee ;  but  the  errors  assigned, 
and  with  which  alone  we  can  now  deal,  for- 
bid the  consideration  of  other  matters. 

For  the  errors  Indicated,  the  Judgment  is 
reversed  and  the  cause  Is  remanded. 

Reversed  and  remanded. 

DOWDELL,  a  X,  and  SIMPSON  and 
MAYFIET^D.  JJ.,  concur. 


SUITH  T.  STATU 
(Snprune  Court  of  Alabama.   April  14.  1910.) 

1.  JUBT  (S  SO*)— SUUUONINO  JUBOBS— PaNEI. 

FOB  Tbiai.  or  Cadse. 

Code  1907,  i  7265,  provides  that,  when  the 
day  set  for  the  trial  is  a  day  of  a  subsequent 
week  of  the  term,  "the  special  jurors  so  drawn, 
together  with  the  jurors  drawn  for  aadi  mibae- 
quent  week,  shall  constitute  such  venire."  On 
tlie  trial  of  a  criminal  cause  the  court  entered 
an  order  that  "the  48  special  jurors  drawn  for 
the  trial  of  defendant,  together  with  the  jurors 
drawn  and  summoned  for  the  fourth  week  of 
the  court,  shall  constitute  a  venire  from  which 
the  juiT  to  tnr  this  case  shall  be  selected.'* 
Heli^  that  the  Indoslon  of  the  word  "anmmon- 
ed"  was  levenlble  erroi^  ^ooe  it  was  an  un- 
authorised limitation  upon  the  number  of  per- 
sons to  constitute  the  vmlre. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  8i  360-367;  Dec.  Dig.  I  80.*] 

2.  OaunHAL  Law  (|  1002*)— Apfeai,— Bill 
or  BnnFTiOHB— Exransioir  of  Tzkb  ns 

PBESSnTATION. 

Code  1007,  I  6248,  provides  that  the  pro- 
visions of  this  Code  relating  to  the  time  and 
manner  of  taking  bills  of  exception  In  dril 
cases  shall  apply  to  criminal  cases.  Section 
3019  provides  that  bills  of  exception  most  be 
presented  within  90  days  from  the  entry  of  the 
judgment,  and  sisned  within  90  days  thereafter. 
Hetd,  that  a  bill  of  exceptfoas  in  a  criminal 
case  most  be  presented  witoln  90  days  fnun  the 
entry  of  the  judnnent  of  conviction,  and  the 
trial  judge  is  without  power  to  extend  such 
time. 

iSa.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig;  H  2847-^801;  Dec  Dig.  | 
1092.*J 

Appeal  fmn  Circuit  Court;  Colbert  Coun- 
ty; C.  P.  Almon.  Judge. 

Win  Smith,  alias  Jim  Wallace,  was  con- 
victed of  homicide,  and  appeals.  Eeversed 
and  remanded. 

Almon  ft  Andrews,  for  appellant  Alexan- 
der U.  Garbtt,  AtXy.  Gen.,  for  the  State. 

BVANS,  J.  On  the  trial  of  this  case  tbe 
court  entered  an  ordw  "tluit  the  48  qiedal 
jurors  drawn  for  the  trial  of  defradaut,  to- 
gether with  the  Jurors  4rmon  and  summoned 
for  fourth  WeeJb  of  the  court  should  consti- 
tute tbe  venire  from  which  tbe  jury  to  try 
this  case  should  be  selected.  The  court  fur- 
ther ordered  that  a  copy  of  the  indictment 
against  defmdant  in  this  case,  and  a  copy 
of  Mid  venire  for  the  trial  of  his  case^  be 
served  on  dtfoidant,  or  his  attorney-  of  leo* 
ord,  one  oiUre  day  before  the  day  set  tat 
the  trial  of  thl&  case."  This  order  was  In 
accordance  with  the  law  as  it  was  prior  to 
the  time  that  tbe  Code  of  1907  went  into  ef- 
fect. The  Code  of  1007  went  into  effect  on 
May  1,  1008^  and  the  date  of  this  order  is 
October  16,  1008.  The  law  as  it  Is  in  the 
Code  of  1907  was,  therefor^  in  effect  at  the 
time  this  order  was  mad&  Under  its  pro- 
visions, "when  the  day  set  for  the  trial  ts  a 
day  of  a  subMquent  week  of  the  term,  the 
special  jurors  so  drawn,  together  with  tbe 
jurors  dravm  for  such  subsequent  week,  shall 
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constltnte  sucb  renlre."  Code  1907,  i  7260. 
The  order  In  tbls  case  was  tnade  on  October 
15th,  and  the  case  set  for  trial  October  SO. 
190S,  a  day  of  a  snbeeqaott  week.  Several 
of  tbe  Jurors  drawn  for  said  fourtb  week  of 
tbe  term  were  not  finmmoned.  We  cannot, 
therefore,  say  that  the  error  of  the  conrt  In 
making  tlie  order  containing  the  word  "sum- 
moned** was  wlthont  injory,  as  It  was  a  fur- 
ther limitation  upon  the  nimdw  ct  names  to 
constitute  the  roiire  than  the  law  directed. 

The  bill  of  exc^ions  In  this  case  cannot 
be  reviewed,  for  the  reason  that  It  was  not  pre- 
araited  to  the  prealdlnc  Judge  within  90  days 
from  the  day  on  which  the  Judgment  was  al- 
tered. Section  6248  of  tbe  Code  of  1907  reads 
as  fbllows:  "The  prorlaloiis  of  this  Code  ze- 
latbig  to  the  time  and  maimer  of  taking,  slgu- 
hig,  and  estaUlaUng  bills  of  excq^thnw  In 
dvil  causes  ^pply  to  criminal  cases,  so  far 
as  af^cabla**  SectloD  3019  of  said  Code 
reads  as  follows:  "BiUs  of  exceptions  may  be 
presented  at  any  time  within  ntne^  days 
from  the  day  <m  which  the  judgment  Is  en- 
tered, and  not  afterwards;  and  all  gepenl, 
local,  or  special  lam,  or  rules  of  court,  in 
ctmflict  with  this  section  are  repealed,  abro- 
gated and  annulled.  The  Judge  must  indorse 
thereon,  and  as  a  inrt  of  the  Mil,  the  true 
date  of  presenting,  and  the  bill  of  exceptlona 
must,  If  correct,  be  signed  by  him  within 
nlne^  days  thmafter.**  It  will  be  seen, 
from  tiia  two  forcing  section^  that  the 
court  was  without  authority  to  make  any  or^ 
der  extending  the  time  for  presenting  ttie  bill 
of  eKeptlcms  to  the  trial  Judge,  and  such  or- 
der was  void.  Tbe  time  Is  now  ftnd  by  law, 
and  cannot  be  altered  or  change^  an  order 
of  court. 

For  the  err«  of  the  court  heretofore  point- 
ed oat,  tbe  case  is  reversed  and  remanded. 
Berersed  and  remanded. 

DOWDELU  G.  X.  and  ANDERSON  and 
SATRE;  J  J.,  concur. 


ENOLB  T.  PATTERSON  et  al. 
(Supreme  Coort  of  Alabama.    April  12,  1910.) 

1.  ApntAt.  AMD  Ebbob  (i  105*)— Decisions 
Reviewable— Voluntary  Nonsuit. 

In  the  absence  of  statute  authoriziufr  it,  an 
appeal  or  writ  of  error  will  not  lie .  from  a 
Tofnntary  nousnit. 

[Ed.  Note.— For  other  cases,  see  Ameal  and 
Error.  Cent  Dig.  H  Tlf-t^;  Dea  Dig.  1 
103.*] 

2.  Appeal  and  Erbor  (M  866*)  —  Decisions 
Reviewable— YoLUNTABT  Nonsuit. 

Code  1907,  (  3017.  providing  that  if  from 
may  mling  upon  the  pleaalugs  or  tbe  admlssioa 
or  rejection  of  evidence,  or  nwm  charges  to 
the  Jnry,  It  becomes  neceseary  n>r  plaintiff  to 
safler  a  nonsolt,  the  ruling  may  b«  reserved  for 
the  dedaion  of  the  Supreme  Court  by  bill  of 
exceptions  or  by  appeal  on  the'  record  as  In 
other  cases,  does  not  authorize  a  re^ew  of  qnes- 
HoBs  or  ralittgi^  which  did  not  enperlndnce  the 


nonBuit,  and  a  party  suffering  a  nonsalt  Is  not 
entitled  to  review  of  mlinga  anterior  to  tbe  one 
cauBlng  tbe  nonsuit,  and  hence,  where  a  plain- 
tiff suffered  a  nonsuit  on  account  of  a  mlina 
of  the  court  on  a  qaestioB  of  evidence  and  tooE 
a  bill  of  exceptions  thereon,  he  was  not  entitled 
to  a  review  of  the  court  on  the  pleadings  and 
on  a  motion  for  a  continoaace. 

[Ed.  Note.— For  other  caBes,see  Appeal  and 
Error,  Cent  Dig.  H  Sifft-Sm;  Dec  Dig.  1 
866w*] 

3.  BviDEnoE  jl  181*)— Best  ard  SicoiiDAaT 
ETviDENOB— Prexjuinabt  Pboof. 

In  an  action  for  false  Imprisonment  and 
malicious  prosecution,  secondary  evidence  of  the 
affidavit  and  warrant  of  arrest  was  properly  ex- 
duded  \riieie  i^ntiff  taXM  to  lu  a  proper 
predicate  showing  that  the  original  doen- 
ments  were  not  available. 

[BA.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  I  600;  Dec.  Dig.  {  181.*] 

4.  False  IicpaiBONinarT  d  20*)— Malicious 
PaosEounoH  ^  65*)— Puadino  and  pboov. 

Where,  In  an  action  for  false  imprisonment 
and  malicious  piosecntlon,  plaintiff  alleged  that 
defendant  preferred  a  charge  against  him,  the 
court  did  not  err  in  excluding  all  of  plaintiff's 
evidence  where  he  &lled  to  introduce  toe  affida- 
vit and  warrant  on  which  tin  prosecutloa  was 
based. 

[Ed.  Note.— For  other  cases,  see  False  Im- 

Snsonment,  Cent  Dig.  H  86-07;  Dec.  Dig.  | 
0  :*  Malicious  ProsecuUon,  Cent  Dig.  t{  106- 
110;  Dec.  Dig.  I  55.*] 

Appeal  from  Law  and  Equity  Court,  Mor- 
gan County;  Hiomas  W.  Wert,  Judge. 

Action  by  J.  M.  Engle  against  M.  F.  Pat- 
terson and  others  for  false  Imprisonment 
and  malicious  prosecution.  Judgment  for 
defendants,  and  plalntlfl  appeals.  Affirmed. 

A  good  many  rulings  are  Invoked  on  the 
pleadings;  but  they  are  not  necessary  to  be 
liere  set  out,  view  of  what  Is  said  in  the 
c^inlon.  It  ^n>ears  ttiat,  afttt-  the  trial  was 
altered  npon,  Uie  plaintiff  stated  ^t;  the 
action  being  for  ftdse  Imprisonment,  under 
the  rulings  of  the  court  It  was  iwcessary  fbr 
than  to  procure  a  cotaia  void  affidavit  and 
warrant,  upon  whldi  the  plaintiff  was  arrest- 
ed at  the  instance  of  tlie  defendant,  and  tliat 
these  papers  were  tasued  by  T.  L.  Simpson, 
a  certain  Jnstlce  of  the  peace,  and  that  thev 
had  ordered  a  snbpcena  duces  tecum  Issued 
to  said  Simpson,  requiring  him  to  produce 
his  docket,  and  also  the  affidavit  and  wai^ 
rant;  but  that  for  smne  reason  the  Jnstlce 
had  ndther  the  dodtet  nor  the  paper  with 
him,  and  hence  Ihey  desired  the  case  post 
poned  until  the  papers  could  be  obtained. 
The  conrt  declined  to  grant  the  request,  and 
required  the  plaintiff  to  go  to  trial,  where- 
up<m  tb^  attempted  In  various  ways  to 
show  the  eontoits  of  tl»  affidavit  and  war- 
rant, and  of  tb»  trial  had  npon  said  affidavit 
and  warrant  No  effort  seems  to  have  been 
made  to  show,  by  Simpsm  or  any  one  else, 
that  the  warrant  and  affidavit  had  been  lost 
and  destrt^ed.  The  court  declined  to  permit 
proof  of  the  papers  or  of  the  dot&et  and  as 
a  consequence  plaintiff  to(A  a  nonsuit,  with 
bni  ot  exceptions. 
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Saba  &  Sam^  and  W«rt  ft  I^nn^  fbr 
aiNpellaiit  Oallalian  ft  Haxrla,  for  appellees. 

ANIKEBSON,  J.  In  the  absence  of  a  stat- 
ntory  provlBlon  authorlzliig  it.  a  writ  of  er> 
ror,  or  appeal,  would  not  lie  from  a  Tolun- 
tary  nonsnlt,  or  a  nonsuit  taken  by  the  plain- 
tiff In  consequence  of  adrerse  rulings  of  the 
conrt  Rogers  t.  Jones,  SI  Ala.  8G4.  The 
statute,  howerer,  which  has  existed  for 
many  years,  originally  authorized  the  review 
of  a  ruling  when  the  plaintiff  suffered  a  non- 
snlt in  consequence  thereof,  when  the  fact, 
point,  or  decision  was  reserved  by  bill  of  ex- 
ceptions. This  court,  in  construing  this  stat- 
ute, has  repeatedly  held  that  it  related  ez- 
duslvely  to  rulings  of  the  court  which  could 
only  be  properly  introduced  Into  the  record 
by  bill  of  eicepttons,  and  that  the  rulings 
of  the  court  upon  the  pleadings  were  not 
within  the  purview  of  the  statute.  Prlchard 
T.  Sweeney,  109  Ala.  653,  19  South.  730.  The 
statute  was  amended  by  the  act  of  IdOS,  and 
now  appears  as  section  3017  of  the  Code  of 
1907,  and  which  la  as  follows:  "If,  from  any 
ruling  or  decision  of  the'court  on  the  trial  of 
a  cause,  either  upon  pleadings,  admission  or 
rejection  of  evidence,  or  upon  charges  to  the 
lury,  it  may  become  necessary  for  the  plain- 
tiff to  suffer  a  nonsuit,  the  facts,  point,  rul- 
ing, or  decision  may  be  reserved  for  the  de- 
cision of  the  Supreme  Court  by  bill  of  ex- 
ceptions or  by  appeal  on  the  record  as  In 
other  cases."  While  the  statute  as  amend- 
ed extends  the  right  to  review  on  appeal 
from  a  nonsuit,  to  pleadings  as  well  as  points 
that  should  properly  be  Introduced  by  bill 
of  exceptions,  it  was  not  the  intent  or  policy 
of  the  lawmakers  to  authorize  the  review  of 
questions  or  rulings  which  did  not  superin- 
duce the  nonsuit  In  other  words,  if  there 
Is  an  adverse  ruling  to  the  plaintiff  on  the 
pleading,  he  can  suffer  or  take  a  nonsuit  and 
review,  by  appeal,  the  ruling  on  the  pleading. 
Or  if  he  gets  beyond  the  pleading  and  takes 
a  nonsuit  because  of  adverse  ruling  on  the 
evidence,  he  can  upon  appeal  review  the  rul- 
ing npon  the  evidence,  or  if  the  giving  of  a 
charge  causes  him  to  take  a  nonsnlt  he  can 
review  the  action  of  the  court  In  that  re- 
meet;  but  he  cannot  use  a  nonsuit  so  as  to 
review  rulings  anterior  to  the  one  causing 
tlie  n<msult,  and  is  confined  to  the  right  to 
assign  error  only  as  to  the  ruling  which  su- 
perinduced the  "nonault"  This  statute  was 
not  Intended  to  authorize  a  plalutlff  to  es- 
cape a  final  Judgment  by  taking  a  nonsnlt, 
perhaps  on  the  last  ruling,  and  thea  review 
all  anterior  adverse  rulings,  but  was  Intend- 
ed to  enable  a  review  npon  appeal  only  the 
ruling  causing  the  nonsuit  To  hold  other- 
wise would  enable  a  plaintiff  to  go  on  with 
a  case  and  at  the  last  moment,  owing  to  an 
adverse  <diai^  of  the  court,  take  a  nonsuit 
and  escape  a  final  Judgment,  but,  npon  ap- 


peal review  an  of  the  raUngs  In  the  same 
manner  as  St  than  had  bean  a  floal  Judg- 
ment against  him.  The  Judgment  entry  and 
the  bill  of  exceptlms.  In  the  present  case 
eadi  recite  that  the  nonsnlt  was  taken  In 
conseQttence  of  the  advwse  ruling  of  the 
court  on  the  evIdeDce,  and  we  must  consider 
only  the  rulings  on  die  erldoieek  and  not 
those  which  did  not  cause  the  nonsuit  We 
therefore  decline  to  consider  the  assignmaits 
relating  to  the  rulings  on  the  pleading.  Nor 
can  we  ccmsldex  the  action  of  the  trial  court 
in  not  allowing  a  contlnnauce  of  the  cansa 
Dundee     Nixon.  9S  Ala.  818,  10  Bonth.  311. 

The  trial  conrt  cannot  be  pot  In  error  for 
not  permitting  secondary  proof  of  the  affida- 
vit and  warrant  of  arrest,  as  a  proper  pred- 
icate was  not  shown.  For  aught  that  ap- 
pears, Simpson  had  them  at  home,  and  It 
does  not  appear  that  the  proper  efforts  were 
made  to  get  them  to  conrt  lliere  was  no 
proof  that  a  duces  tecum  bad  been  issued 
directing  him  to  have  them  at  this  term  of 
the  court  Counsel  stated  that  a  duces  te- 
cum had  been  ordered,  but  this  was  not  done 
under  oath  or  as  a  witn^n,  and  was  not 
proof  of  the  predicate. 

In  the  absence  of  the  affidavit  and  warrant 
the  plaintiff  did  not  make  out  a  prima  facie 
case,  and  the  trial  court  did  not  err  In  ex- 
cluding all  of  the  plalntlfrs  evidence.  It  is 
Insisted  that  there  was  prima  facie  evidence 
to  support  count  1,  but  we  think  not  There 
may  have  been  evidence  Independent  of  the 
warrant  and  affidavit  connecting  the  defratd- 
ants  with  the  arrest,  but  said  count  avers 
that  they  caused  him  to  be  arrested  upon  a 
charge,  and  the  proof  showed  that  the  charge 
was  preferred  In  writing,  and  under  the 
averment  of  the  complaint  The  arrest  must 
have  been  made  on  a  charge^  and  the  charge 
should  have  been  proven  by  the  best  evi- 
dence. For  the  same  reason,  there  was  no 
injury  to  the  plaintiff  in  the  exclusion  of  the 
evidence  of  Harris,  whether  a  privileged 
communication  or  not,  as  the  prosecution  of 
the  case  did  not  suffice  to  relieve  the  plain- 
tiff from  proving  the  arrest  as  charged  In 
his  complaint 

The  judgment  of  the  law  and  eqnitj  conrt 
Is  affirmed. 

Affirmed* 

DOWDELL,  0.  and  8IUPS0N  and 
SATBB,  JJ.,  couCTr. 


SMTTHD  T.  DOTHAN  FOUNDRY  ft  UA- 

CHINB  CO. 
(Supreme  Court  ot  Alabama.  April  21«  ISlOi) 

1.  AccouiTT,  AonoN  oir  (|  6*)— CouxAxm^ 
Allbqation  or  Balahoi  Din. 

In  an  action  tor  a  balance  due  on  an  ai^ 
count  a  count  In  the  cwnplaint  wUdi  aUegv 
that  "the  plaintiff  daiins  of  the  defendant 
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|20SJ28>  balance  dve  on  aeotmnt,  on,  to  wit,  tbe 
let  daj  of  Aagast,  1908."  is  demurrable  for 
fftflnre  to  allege  that  the  accotmt  was  dae  from 
defendant,  according  to  the  form  laid  down  in 
the  Code. 

[Bd.  Mote^For  other  cases,  see  Account, 
Action  on,  Cent  Dig.  H  8-12;  Dee.  Dig.  { 

2.  PiJiADiNe  (S  892^Tabiaitcb— PAvnxa. 

Where  a  suit,  on  a  contract  is  jolnL  and 
the  proof  shows  that  only  one  defendant  is  lia- 
ble. It  Is  a  fatal  variance,  and  judgment  cannot 
4w  tendered  against  one  alone,  unless  tlie  other 
is  discharged  on  some  peisonal  defense. 

[Ed.  Note.— For  other  cases,  see  Pleading 
Cent.  Dig.  1 1316;  Dee.  Dig.  S  8»2.*J 

Appeal  from  Clrcait  Court,  HooBton  Ooun- 
tjr ;  H.  A.  Pearce,  Judge. 

Action  by  the  Dothan  Fonndry  &  Machine 
Company  against  J.  M.  Smytha  Jndgm^t 
for  plaintiff,  and  d^bndant  appeals.  BaveTS- 
ed  and  remanded. 

Espy  &  Farmer,  tor  ai^llant.  B.  P.  Cole* 
man,  for  appellee. 

SIMPSON,  J.  This  suit  Is  by  tbe  appellee 
against  the  ap[}ellant  The  first  assignment 
of  error  la  to  tbe  overrnilng  of  defendant's 
donorrer  to  the  first  count  of  the  comidalnt 
The  count  la  In  these  words :  "The  plaintiff 
dalnu  of  the  defendant  $20228,  balance  doe 
on  account,  on,  to  wit,  the  1st  day  of  August, 
1908."  Tbe  ground  of  demurrer  Is  that  tbe 
count  does  not  aver  by  whom  tbe  account  Is 
doe.  By  reference  to  the  form  laid  down  In 
the  Code  (Code  1907,  p.  1190,  No.  10),  it  wlU 
be  noticed  that  the  words  "from  htm,"  In  the 
form,  are  omitted  in  this  ooun^  so  that  the 
count  does  not  show  wjiether  the  account 
sned  on  la  due  the  defwdont  or  some  tme 
elafc  The  forms  In  our  Code  have  reduced 
the  allegations  of  the  complaint  to  a  min- 
imum, and  this  court  does  not  feel  called 
upon  to  reduce  them  further  by  construc- 
tion. 

This  Gonrt  has  held  that  counts  which  al- 
leged that  goods,  wares,  and  merchandise 
were  'Vldlrered  to  the  d^oidant,"  at  his  in* 
stance  and  reqnest,  or  that  were  "bad  and 
recelred  by  the  defendant,"  were  sobject  to 
demttrrer,  becaiue  they  "arer  no  promise  to 
plaintiff  by  defendant  to  pay  Cor  the  valne 
of  tbe  goods  alleged  to  hare  been  delivered, 
or  xec^ved  by  tbe  defendant;  nor  are  sof- 
fldent  facts  alleged  out  of  whltih  an  implied 
promise  arose."  Kdly  t.  Burke^  Quardlan, 
1S2  Ala.  235,  211,  81  South.  S12.  A  count  for 
woilE  and  labor  done  was  hdd  sobject  to  de- 
murrer tecause  It  failed  to  state  "at  defend* 
ant^  request"  McCrary  r.  Brown,  167  Ala. 
S18,  60  Sonth.  402.  So  in  this  count  no  fact 
is  alleged  which  shows  that  the  account  was 
due  by  the  defendant  The  demurrer  Aonld 
hMTB  been  sustained. 

salt  la  against  J.  U.  Smytbe  and  N.  H. 
Jordan.  The  erldenoe  showed  without  con- 
flict that  if  any  one  was  Uable  under  the  ocm- 
tract  it  was  only  J.  M.  Smythe,  and  the  Jury 


rmdered  the  verdict  against  Smythe  alone^ 
and  the  judgment  was  so  naOsxed.  It  has 
frequently  been  decided  by  this  court  that 
when  suit  on  a  contract  is  Joint,  and  prota 
shows  that  only  one  of  the  defendants  is 
liable,  it  is  a  fatal  Tarionce,  and  judgmmt 
cannot  be  rendered  i^ainst  one  alone,  unless 
the  other  Is  disdkarged  on  some  pwsonal  de- 
fense. Lord  et  al.  r.  Calhoun,  GO  South. 
402 ;  Garrison  Hawkins  Lumber  Co.,  Ill 
Ala.  308. 20  South.  427.  and  cases  dted;  Gam- 
ble T.  Kellum,  97  Ala.  OH,  12  South.  82. 

The  defendant  was  entitled  to  the  general 
afBrmatlre  charge.  The  Judgment  of  the 
court  is  reversed,  and  tbe  cause  remanded. 

Reverse^  and  remanded. 

DOWDELL,  0.  J.,  and  ANDBBSON  and 
SAYBD,  JJ.,  ccmcur. 


■  CAMPBELL  T.  STATE. 
(Supreme  Court  of  Alabama.   April  19,  1910.) 

HABBAfl    OOBPUB    d   76*)  —  RETUBN  —  PhIMA 

Facib  Case. 

A  return  to  a  writ  of  habeas  corpus  in  ex- 
tradition proceedings,  fibowing  a  demand  or 
requisition  for  the  petitioner  by  the  executive 
of  another  state,  from  which  be  is  alleged  to 
have  fled,  a  copy  of  the  indictment  found  or 
affidavit  made  before  a  magistrate,  chai^ng  the 
alleKed  fugitive  with  the  commission  of  a  crime, 
certified  as  authentic  by  the  demanding  state, 
and  tbe  warrant  of  the  Governor  authorizEnK 
the  arrest,  is  prima  facie  sufficient  to  show  that 
all  the  necessary  prerequisites  have  been  com- 
plied with  prior  to  tbe  Issuance  of  tbe  Gov- 
ernor's warranty  and  that  the  pxlscmer  Is  prop- 
erly held. 

[Ed,  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Gent  Dig.  |  87 ;  Dec.  Wg.  |  76.*] 

Appeal  from  Probate  Court,  Colbort  Coun- 
ty ;  Oscar  G.  Simpson,  Judge. 

Petition  for  habeas  corpus  by  Caleb  Camp- 
bell against  the  State  of  Alabama.  From  an 
order  remanding  the  prisoner,  he  appeals. 
Affirmed. 

JadEBon  A  D^wey,  (or  ai^lant  Alexan- 
der M.  Garber,  Atty.  Gen.,  for  the  State. 

DOWDELU  O.  J.  The  return  to  the  writ 
of  habeas  corptis,  made  by  the  sheriff  in 
whose  custody  the  petitioner  was,  showed 
that  tiie  petitioner  was  held  under  a  warrant 
issued  by  tiie  Governor  of  Alabama  on  a 
requisition  the  Goremor  of  the  state  of 
Texas.  The  Goremor's  warrant  contalued 
the  usual  recital  of  the  requisition  by  the 
Governor  of  the  demanding  state,  based  on 
certified  copy  of  aflldavlt  charging  the  offense, 
and  that  the  prisoner  was  a  togitlTe  from 
Justice  of  such  state. 

In  Bx -parte  Stete  d  Alabama.  In  re  Ifohr, 
78  Ala.  611,  49  Am.  Bep.  63,  speaking  In  this 
eonneetion,  it  was  said:  "It  may  be  consld- 
wed,  thert^or^  as  the  settled  doctrine  ci  the 
courte,  that  a  prima  facie  case  is  made  when 
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the  return  to  the  writ  of  habeas  corpoB  shows: 
(1)  A  demand  or  requisition  tar  tbe  prlscmer, 
made  by  the  execotlve  of  another  states  from 
which  he  is  allied  to  have  fled ;  (2)  a  copy 
of  the  indictment  foand,  or  affidavit  made  be- 
fore a  magistrate,  durging  the  alleged  fngl- 
tlTe  with  the  cranmlsslon  of  the  crime,  eerti- 
fled  as  authentic  by  the  executive  of  the  state 
making  the  demand ;  the  warrant  of  tlie 
Ooremor  authorising  the  arrest  Where 
these  facts  are  made  to  ai^)ear  by  papers  reg- 
ular on  their  &ce,  there  is  a  weight  of  au- 
thority holding  that  the  prisoner  Is  prima 
fade  under  legal  restraint" — citing  authori- 
ties that  need  not  be  repeated  her& 

We  are  of  the  (pinion,  and  so  hold,  that 
the  warrant  of  the  Goremor,  reciting  these 
Jurisdictional  facts,  is  itself  prima  facte  aaf- 
fident  to  show  that  all  of  the  necessary  pre- 
requisites have  been  compiled  with  prior  to 
its  issue  by  him.  Singleton  t.  State,  144  Ala. 
lOi,  42  South.  23.  The  demurrer  to  the  re- 
turn of  the  therUC  to  the  writ,  was  properly 
orermled.  The  only  evidence  ofl!ered  on  the 
hearli^  was  that  contained  as  exmblts  In  tlie 
sherUffl  return  to  the  writ  On  this  the  pro- 
bate Judge  properly  remanded  the  prlsonor 
to  the  custody  of  the  sherlfC: 

Affirmed. 

ANDERSON,  UCCLESJLANf  and  SATI% 
31^  concur. 


Ugdanibl  t.  statu 

(Sapreme  Coart  of  Alabama.   April  21,  19lO.) 

1.  Witnesses  (|  388*)— iKPEACHtainT— Pbsd- 

ICATE. 

To  impeach  a  witness  by  proof  of  contra- 
dictor; Btatemeots,  a  predicate  most  be  laid 
by  asldng  tbe  witness  whether  he  made  the 
statements,  glvins  time  and  place  and  person  to 
whom  the  statements  were  made,  and  the  ques- 
tion put  to  the  impeaching  witness  must  be  so 
definite  In  describine  the  time,  place,  and  per- 
son as  to  identify  the  statements  as  those  in- 
cluded in  the  predicate. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1288-1242  ;  Dec  Dig.  |  388.*] 

2.  WiTNBSSBS  (1  889*)  —  lUPEACHHBNT  —  Iir- 
COKSISTENT    STAmOEHTS  —  ADHISSIOS  BT 

Witness. 

l^e  exdnsion  of  evidence  that  the  staters 
witness  bad  made  a  statement  whidi  she  admlV 
ted  making  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  1243-124S;  Dec.  Dig.  |  888.*] 

Appeal  from  Circuit  Ooort,  H«le  Goonlar; 
B.  M.  MUler,  Judge. 

Joe  McDanlel  was  convicted  of  murder  in 
tlie  first  degree,  and  he  ai^jieala.  Affirmed. 

See,  also,  60  South.  824. 

O.  B.  Waller  and  H.  G.  Benners,  appe- 
lant Aloander  M.  Garber,  Atty.  G».,  tot 
the  Stata 

SCtlPSON.  J.  TSie  apptflant  «u  convict 
ed  of  the  crime  of  murder  In  the  first  de- 
gree, and  the  only  question  raised  by  the 


record  Is  as  to  the  correctness  of  Uie  ruling 

of  the  court  in  sustaining  tlie  objectltm  to 
the  quMtion  the  defendant  to  the  witness 
R.  B.  Evins,  **Dld  you  hear  Emma  Williams 
make  a  statemnit  about  this,  tills  mfwnlngT* 
The  previous  question  to  the  witness  was, 
"Did  you  hear  Emma  WilUamB'  testlnunv  on 
the  trial  (tf  Ed  Howard?"  to  which  he  an- 
swered, "No,  sir;  I  was  not  here."  The  Ob- 
jection to  this  question  mlgbt  have  been  soa- 
tahied,  on  account  of  its  Indeflniteness.  Talc- 
ing the  connection  with"  the  preceding  ques- 
tion, the  "8tat«neat  about  this"  must  refa 
to  the  testimony  oif  Emma  Williams  <m  tb* 
prevlom  trial,  and  the  qaestUm  evldentlj 
sought  to  dlcit  some  statonent  made  by 
Emma  Williams  In  re^rd  to  her  testimony 
at  the  previous  trial.  What  she  tsstlfied  to 
at  tlie  prions  trial  could  im^  be  proved  tiy 
relating  what  she  said  about  it,  u  that 
would  be  more  hearsay.  If  the  object  was  to 
impeach  the  witness,  a  pretUcato  should  have 
bem  laid,  by  asking  Emma  WUliams  wbetln 
er  she  made  such  statements,  giving  time 
and  place,  person  to  whom  tbe  statemoiti 
were  mad^  pnsons  present,  etc.;  and  tho 
question  to  tide  witness  should  be  as  definite. 
In  describing  the  time,  place,  etc.,  so  as  to 
idaitify  the  statements  as  to  tiiose  included 
in  the  predicate  4  Ifayfleld's  Dig.  p.  1196* 
1 168;  Price  r.  State,  117  Ala.  113,  23  South. 
691. 

The  witness  Emma  Williams  liad  steted. 
on  cross-examination,  that  she  did  not  know 
what  she  had  sworn  to  when  she  was  exam- 
ined befm  In  this  case,  and  ai^nowledged 
that  cm  the  morning  of  the  present  trial  siw 
had  stated  that  she  had  never  heard  any 
such  talk,  and  that  die  had  said  what  sbe 
did  before  because  she  was  scared,  because 
they  bad  a  rope  around  another  gUrl's  nedc 
and  were  going  to  hang  her  if  die  did  not 
tell  about  the  killing.  No  testimony,  by  any 
one  else,  as  to  her  making  such  statementSi 
could  add  anything  to  the  witness*  own  a.e- 
knowledgment  that  slie  had  made  the  state- 
ments. This  testimony  as  to  her  Btatemeots 
was  not  admissible  for  any  purpcn^  except 
to  impeadi  said  Etaima  Williams,  and  we 
cannot  see  that  the  m«e  statement  by  anotl^ 
er  witness  that  she  did  say  fwhat  sb«  a<s 
knowledged  saying  could  add  any  foroe  to 
her  statement 

In  the  case  of  Oriffln  v.  State,  60  Sontli. 
962,  referred  to  by  appdlant,  the  matter 
sought  to  be  proved  was  a  material  fiict  in 
the  cue,  to  wit,  whether  the  letter  whlA 
was  sent  anonymous  to  the  deCeodant  was 
sent  by  the  deceased.  Witnesses  had  testi- 
fied that  the  deceased  had  doiled  llie  anthorw 
ship  of  the  letter,  yet  the  defendant  offered 
the  lettw  In  evldenee.  The  state  then  otter- 
ed,  **&s  a  witness,  a  female  roiatlve  of  the 
deceased,  who  was  permitted  to  testify,  over 
d^Ddant^s  objection,  that  sbe  had  vrlttea 
the  letter,  and  that  Oie  deceased  had  no 
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ug&ckCY  In  produiniE  the  letter  to  be  written, 
nor  any  knowledge  that  the  witness  had 
written  It"  This  conrt  Bald:  "When  the  de- 
fendant, under  hla  plea  of  self-defense,  of- 
fered the  letter  in  evidence,  notwlthstand- 
Ins  the  denial  of  the  deceased  that  he  was  re- 
eponslble  for  It,  he  affirmed,  by  his  offer,  the 
responsibility  In  some  sort  of  the  deceased, 
notwithstanding  his  doilal.  On  no  other  the- 
ory did  it  haTe  any  relevancy  to  the  Issue 
being  tried.  The  letter,  then,  having  been  In- 
trodnced  by  the  defendant  as  a  threat  to 
Bhow  the  mental  attitude  of  the  deceased 
towards  him,  at  the  time  of  the  homicide, 
for  eo  it  must  be  taken.  It  weis  competent  for 
the  prosecution  to  show  that  the  deceased 
bad  no  connection  with  the  writing  or  send- 
ing of  the  letter,  as  a  fact  tending  to  rebut 
the  inference  of  hostile  temper  on  his  part, 
which  the  Jury  might  draw  from  the  letter, 
if  not  ezplatned.  B^g  entitled  to  show 
that  the  deceased  was  not  responsible  for  the 
letter,  the  state  was  not  limited,  in  proof,  to 
the  denial  of  the  deceased,  but  might  sup- 
port that  denial  by  other  evidence  to  the 
same  effect."  In  that  case  the  Jury  might 
have  disbelieved  the  mere  denial  of  the  de- 
ceased, and  it  was  proper  to  corroborate  lilm 
by  positive  proof  that  another  had  written 
the  letter,  without  his  knowledge. 

There  was  no  error  In  sustaining  the  ob- 
jection to  the  question  to  the  witness  Evins. 
nie  judgmrat  of  the  court  is  affirmed. 

Affirmed. 

DOWDEIJ4  O.  J.,  and  AMDBRSON  and 
SATBB,  JJ^  concur. 


KERN  T.  COX. 
(Sapreme  Goart  of  Alabama.   April  21,  1910.) 

1.  TkIAI.  (I  86*)  —  EVXDBIfCB— QBJEOTIONB— 

SuvrxcrencT. 

A  general  objection  to  testlmoi^  ts  insuffi- 
dent.  where  tb«  testimony  is  admissible  (or  any 
purpone,  and  where  the  objection  is  overruled ; 
but  where  the  objection  is  sustained  the  court 
will  not  be  placed  in  error,  where  the  evidence 
is  Inadmlsriue  for  some  purpose.  In  the  absence 
of  a  special  objection,  which  might  bave  been 
oliviatea  if  adlei  to  the  attention  of  the  court. 

[Ed.  Xote.— For  other  cases,  see  Trial,  Coit. 
Dig.  i  228 ;  Dec.  Dig.  |  86.*] 

2.  APPEAL  AND  Ebrob  (I*  1056*)— Habicless 
£fBBOB— Exclusion  op  Evidence. 

Where,  in  detinue,  defendant  claimed  the 
goods  as  a  buyer  from  a  third  person,  and  there 
was  DO  conflict  In  the  evidence  that  the  third 
iwrson  was  claiming  the  goods  as  bla  own,  the 
ezclDsion  of  a  mortgage  of  the  goods  made'  by 
liM  third  person,  oBtored  as  a  declaration  by 
Um,  was  mat  prejudicial. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Dec.  Dig.  i  1066.*] 

8.  Sales  <S  221*)— Title  acquibed. 

One  buying  chattels  from  one  who  had 
iMKi^t  them  from  a  former  owner  without  pay- 
ing the  price  acquires  title  as  against  the  orig- 
inal owner. 

[Ed.  Note.— For  other  eases,  see  Sales,  Doc. 
Z>&^i221.«] 


4.  Tbiai.  d  2M*)  —  iNSTBuonoNS  —  UnniTS 

PBOiaNBRCX  TO  EVIDENCE. 

Where,  In  detinue,  defendant  claimed  that 
plaintiff  had  sold  the  (diattels  to  a  third  per- 
son, who  sold  them  to  defendant,  and  plaintiff 
claimed  that  the  chattels  were  not  sold,  a  charge 
that  the  jury  might  look  to  the  fact  that  the 
third  person  had  possession  of  the  chattels  for 
several  months,  in  determining  whether  or  not 
plaintiff  sold  the  same  to  him,  was  properly  re- 
lused,  because  giving  undue  prominence  to  a 
part  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i!  678,  679;  Dec  Dig.  {  244.*] 

Appeal  from  Circuit  Court,  Butler  County ; 
J.  C.  Richardson,  Judge. 

Action  by  A  C.  Cox  against  J.  S.  Eem. 
There  was  a  judgment  for  plaintlfiT,  and  de- 
fendant appeiJa.  Reversed  and  remanded. 

The  teets  snffldently  appear  In  the  opinion 
of  the  conrt  The  foUowlng  charges  were 
loused  to  the  defendant:  "(A)  The  conrt 
chaq^  the  Jnry  that,  If  th^  believe  from 
the  evidence  that  Goz  aold  Hlndman  a  mule, 
then  yon  must  find  for  the  defendant,  al< 
ttaoi^  yon  may  believe  from  the  evidence 
that  Hindman  has  nevw  paid  Cox  for  the 
mole.  (B)  The  conrt  charges  the  jnry  that 
they  may  look  to  the  fttcta  that  Hlndman  had 
possession  ot  Oie  mnle  fRnn  February  until 
the  last  div  of  April,  1908,  In  determining 
whether  or  not  Cox  sold  the  mole  to  Hlnd- 
man." 

Powell,  Hamilton  &  Lane,  for  appellant 
I*  M.  Lane,  fOr  appellee. 

SIMPSON,  J.  This  Is  an  action  of  detinue, 
by  the  appellee  against  the  appellant,  for  a 
mule.  The  evidence  on  the  part  of  the  plain- 
tiff tended  to  show  that  the  plaintiff  had 
agreed  to  sell  the  mnle  In  question  to  E.  A. 
Hlndman  In  February,  1008,  for  $173,  and 
said  mule  was  delivered  to  Hindman  under 
an  agreement  that,  if  he  liked  It  and  it  match- 
ed another  mule  which  he  had,  be  (Hind- 
man) would  pay  $175  therefor,  but,  if  not,  he 
would  return  It  to  the  plaintiff;  also  that,  be- 
fore Hlndman  traded  the  mule  off,  he  Inform- 
ed plainUff  that  It  did  not  suit  him,  and  it 
was  agreed  that,  as  soon  as  Hlndman  finished 
hauling  some  guan<^  he  would  deliver  it  bade 
to  the  plaintiff. 

The  evidence  of  the  defendant  tended  to 
show  that,  on  the  29th  day  of  April,  lOOS,  he 
tmught  the  mule  In  controversy  from  said 
Hindman,  paid  him  $100  for  it  and  took  pos- 
session of  It;  that  he  did  not  ask  Hlndman 
from  whom  be  had  gotten  the  mule,  hut  that 
Hlndman  told  him  that  it  was  his  mule.  A 
witness — Johnson,  a  Uvery  man — testified  for 
the  defendant  that  several  weeks  after  Hlnd- 
man took  possession  of  the  mule,  Hindman 
had  offered  to  sell  the  mule  to  him  for  $273, 
and  that  Cox,  the  plaintiff,  told  him  that 
Hlndman  had  not  paid  that  much  for  the 
mule,  and  that,  while  he  did  not  tell  Cox  that 
Hindman  had  offered  to  sdl  him  tlie  mnl^ 
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he  had  ft  talk  irlth  Cox,  wbo  said  tbat  he  had 
sold  the  male  to  Hindman,  who  was  to  pay 
him  $17S  for  It.  He  testified,  later  on.  that 
Hindmas  wanted  9276  for  the  mnie,  and  Cor 
said  Hindman  knew  it  was  not  worth  that, 
and  was  to  pay  him  only  $175  for  It  The 
plalntUF  denied  the  conversation  as  related 
by  Johnson,  but  said  that  he  had  told  him 
merely  that  Hindman  had  the  mole  on  trial, 
and  that  If  he  liked  It  he  was  to  pay  $175 
for  It 

The  defendant  offered  In  evidence  a  mort- 
gage,  signed  by  E.  A.  Hindman,  dated  March 

10,  1908,  conveying,  In  connection  with  other 
personal  property,  a  mule  answering  the  de- 
scription of  the  mule  sued  for.  The  plaintiff 
objected,  "npon  the  ground  that  it  was  ill^I 
and  Irrelevant,"  and  the  court  sustained  the 
objection.  This  mortgage  was  ree  Inter  alios 
acta,  and  inadmissible,  unless  for  some  spe- 
cial purpose,  and  the  appellant  Insists  that  It 
was  admissible  for  the  purpose  of  showing 
the  declaration  of  Hindman,  while  In  posses- 
sion of  the  property,  that  It  was  his.  Wheth- 
er it  could  be  admissible  for  that  purpose  or 
not  we  do  not  decide ;  hot  if  the  defendant 
desired  to  have  It  admitted  for  a  qualified 
purpose,  he  should  have  so  stated  to  the 
eonrt.  and  the  court  cannot  be  placed  In  error 
for  exduding  the  evidence. 

The  appellant  cites  a  number  of  cases,  all 
relating  to  overruling  general  objections  to 
testimony,  to  the  effect  that  a  general  objec- 
tion to  testimony  Is  Insuflaclent,  If  the  evi- 
dence offered  Is  admissible  for  any  purpose, 
which  is  a  correct  principle  where  the  ob- 
jection is  overruled;  but,  where  the  objec- 
tion iB  sustained,  the  rule  is  to  the  contrary, 
to  vlt;  that  the  court  will  not  be  placed  in 
error  If  the  evidence  was  Inadmissible  for 
any  purpose,  unless  it  be  some  special  objec- 
tion, which  might  have  been  corrected  If  call- 
ed to  the  attention  of  the  court,  such  as  fail- 
ure to  offer  proof  of  the  proper  execution  of 
an  instrument  offered.  Hurlburt  v.  Hall,  39 
Neb.  880,  S8  N.  W.  538,  S40  (first  column) ; 
Imhoff  V.  Richards,  48  Neb.  590,  67  N.  W. 
483,  486  (first  colunm);  E>aTey  v.  So.  Pac 
Co.,  116  Cal.  325,  48  Pac.  117.  At  any  rate, 
no  Injury  could  occur  to  the  defendant,  as 
there  was  no  confilct  In  the  evidence  to  the 
effect  that  Hindman  was  claiming  the  prop- 
erty as  his  own  by  selling  It 

Cherrge  A,  requested  by  the  defendant, 
should  have  been  given.  The  contention  of 
the  plaintiff  was  that  the  mule  was  not  sold, 
and  that  of  the  defendant  was  that  plaintiff 
had  sold  the  mule,  merely  leaving  an  indebt- 
edness to  plaintiff  for  the  purchase  money. 
If  the  latter  were  true,  the  title  to  the  mule 
had  passed,  and  defendant  would  be  entitled 
to  a  verdict 

Charge  B  was  properly  refused,  as  giving 
undue  prominence  to  a  part  of  the  evidence. 

11.  &  N.  R.  R.  Co.  T.  Jones.  130  Ala.  466,  30 
South.  686 ;  Southern  Railway  Co.  v.  Reaves, 


129  Ala.  467,  29  South.  694;  Pearson  v. 
Adams,  120  Ala.  157.  29  South.  977 ;  Decatur 
Oar  Wheel  Co.  t.  Hebatfey*  128  Ala.  242,  29 
South.  64«;  OVeal  t.  Oonr,  184  AU.  21G, 
82  South.  697. 

The  Judgment  of  the  coort  Is  reveiBed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

DOWDELL.  G.  J.,  and  HcCE<BlLLAN  and 
MAXSIELD,  JJ.,  ooucar. 


SMITH  et  aL  T.  PITTS. 
(Supreme  Court  of  Alabama.  April  21.  1910.) 

1.  FKAtTDUUINT  OonVETANCIS  Q  218*>— BlU. 
BY  SDaETT— JUBISDICmON. 

Equity  has  Jurisdiction  of  a  bill  by  a 
surety  to  set  aside  alleged  frauduleot  convey- 
ances by  the  principat  and  subject  the  land 
conveyed  to  tbe  reimbunement  of  the^sntety 
for  toB  snm  oaid  by  him  in  tbe  discharge  of  the 
principal's  debt  to  the  creditor. 

[Ed.  Note. — For  other  cases,  see  FraudnleaC 
Conveyances.  Cent  Dig.  |  650;  Dec  Dig.  | 
218.*] 

2.  FRATTDtTLBRT  CONVXTAIfCBS  Q  218*)— BltX. 
BT  SURETT  — RlQHT  TO  SUX  — PATUBT  OF 

Dkbt. 

In  order  that  a  sarety  may  sue  to  set 
aside  alleged  fraudulent  conveyances  by  the 
principal  debtor  and  to  subject  the  realty  con- 
veyed to  the  surety's  reimbursement,  he  most 
have  actually  paid  the  original  debt  prior  to 
the  commencement  of  the  suit 

[Ed.  Note.--For  other  cases,  see  Frandnlent 
Conveyances,  Cent  Dig.  IS  643-650;  Dec  Dig. 
{  218.*] 

3.  Fbauduleitt  Convetances  (I  218*)— Va- 
cation—Riqht  OF  SUBETT  —  FATHXm  OF 

Debt. 

Though  a  surety.  In  order  to  sue  to  s«t 
aside  fraudulent  conveyances  by  the  priocipnl 
debtor  and  subject  the  land  to  tbe  surety's  re- 
imbursement, must  have  paid  the  principal  debt 
before  suit  brought,  anch  payment  need  not 
necessarily  be  in  money,  but  may  be  effected  by 
delivery  to  and  acceptance  by  the  creditor  of 
anything  of  value  taken  in  satisfaction  of  the 
debt 

[Ed.  Note. — For  other  cases,  see  Frandalpot 
Conveyancea^  Cent  Dig.  SI  643-650;  Dec  Dig. 
S  218.*] 

4.  Pbincipai.  ahd  Subett  (|  182*)— Riqhts 
AS  Aoainst  Debtob. 

A  surety's  right  of  action  against  a  debtor 
for  reimbursement  Is  limited  to  the  value  with 
interest  and  costs  with  which  the  surety  hat 
parted  In  satisfaction  of  tbe  debt  and  not  neces- 
sarily to  the  sum  demandable  under  the  con- 
tract wherein  he  is  surety. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  I  624 ;  Dee.  Dig.  1  m*] 

6.  ijifiTATiOK  OF  Actions  (S  66*)— ADVEass 

POBSKSSION  (S  42*>— PaTMBHT  BT  SUBETT— 

BBIlIB0B8EUEirT— I^CITATIonS. 

Since  a  surety's  cause  of  acttm  for  re- 
imbursement does  not  accrue  until  he  has  paid 
the  debt  of  his  principal,  neither  limitations  nor 
adverse  possession  will  begin  to  tun  against  the 
surety's  right  until  after  such  payment 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  ||  807-^11;  Dec,  Dig.  |  i 
66i*  Adverw  Possesslmt,  Gent  Dig.  If  207-  ' 
212;  Dec.  Dig.  |  42.*] 
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&  nuTTomjarr  Oovvkianceb  Gt  218*)— Subb- 

TT  Afl  OBSDtTQB— "OUDZFra/* 

A  Bore^  If  a  "credltoi^  <tf  the  principal 
debtor  from  the  Ineeptioo  of  his  contingent  lia- 
bility, and  will  be  protected  fn  an  action  for 
reimmirBement  against  a  frandnleat  conv^ance 
hj  hia  principal  pending  inch  liability. 

[Ed,  Note.— For  other  cases,  gee  Frandalent 
Conveyances,  Cent.  Dir.  Si  643-G15,  650;  Dec. 
Dig.  i  218.* 

For  other  definltionB,  aee  Words  and  Phrases, 
ToL  2,  pp.  1713-1727 ;  toL  8.  pp.  7622,  7623.} 

7.  X^UDULERT  COKVXTAITCBS  (S|  69,  271*)— 
STrBBXQITCNT  OBKDITOBS— ACTDAI.  VALT7B. 

Am  to  snbseqnent  creditors,  a  conveyance 
not  infected  with  actnal  fraad  is  valid;  the 
burden  bein?^  on  the  assailant  of  the  conveyance 
to  show  Bach  frand. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances.  Cent  Dig.  H  796-798,  821;  Dec 
Dig.  U  69i  271.*1 

&  Bnxs  AKD  N0TO8  (I  49a*)— Co-Maksb»— 

Pbesttuptioit. 

Where  two  names  are  signed  to  a  note, 
there  Is  an  evidential,  rebnttable  preaamption 
that  tiiey  axe  co^makers  and  equally  bound. 

[BA,  Note^For  other  cases,  see  Bills  and 
Notes,  GenL  Dig.  H  106S-1668;  Dec.  Dig.  f 

9.  Fbavduzxht  OoNTnrANcm  (|  69*)  — Ta-, 
CATION  BT  BuBizns  —  SuBraQUxm  Obh>- 

ITOB. 

where  a  conveyance  assailed  by  the  gran- 
tor's snre^  ss  fraudulent  was  executed  before 
the  original  engagement  by  which  tbe  surety  be- 
came bound,  uie  surety's  relation  Is  that  of  a 
Robsequoit  creditor  who  la  bound  to  ahow  actual 
frand. 

[Ed.  Note.— For  other  eases,. see  Fiandnlent 

Conveyances,  Cent.  Dig.  H  17^180,  182,  183; 
Dec.  Dig.  I  69.*] 

10.  Patmknt  (S  1*)- What  CowarmiTES. 

In  order  to  constitute  payment,  there  must 
be  a  delivei^  by  the  debtor  or  his  representative 
to  the  creditor  or  his  representative  of  money, 
or  something  accepted  by  the  creditor  as  equiva- 
lent tfaereoC  with  the  intention  on  the  debtor's 
part  to  pay  the  debt  In  whole  or  In  part  and 
accepted  as  payment  by  the  creditor. 

nSd.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig;  H  1.  8;  Dee.  DlgTi  1.* 

For  other  definlHons,  see  Words  and  Phraaea, 
VOL  6,  pp.  5247-6253;  toL  8,  p.  7749.] 

11.  Payment  (|  24*)— Acceptahcb  of  Othbb 
Obuoation. 

While  a  debt  Is  not  extinguished  by  the 
acceptance  of  an  obligation  of  equal  dignity, 
Id  the  absence  of  an  express  agreement  to  that 
effect,  tiie  creditor's  acceptance  of  one  security 
in  satisfaction  of  another  discharge  the  debt. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent.  Dig.  SS  28,  29 ;  Dec.  Dig.  S  24.*] 

12.  FBAITDULBNT  CONVETANCKS  (S  295*)— VA* 
CATIOir  BT  SUBETT  —  PaTHKNT  OV  DKBT  — 

Etidkfcb. 

In  an  action  by  a  surety  to  set  aside  cer- 
tain alleged  fraudulent  conveyances  by  the  debt- 
or in  order  to  reimburse  the  surety  for  pay- 
ing tbe  principal  debt,  evidence  held  to  require 
a  findliw  that  the  surety  did  not  pay  the  orig- 
inal obfigation  before  suit  brought  and  was 
therefore  not  entitled  to  maintain  the  same. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Convcgrances,  Dec  Dig.  S  295.*] 

IS.  FBATTDVLENT  Oonvktakobs  (S  266*)— T a- 
CATION— PUA—HOICKSTBAD, 

In  an  aetim  by  a  surety  to  set  aside  al- 
leged fiandnlent  oonveyanoes  of  certain  land,  a 
ptea  of  the  debtor's  wife,  asserting  that  the 


land  conreyed  to  her  was  her  hnsband's  home- 
stead and  therefore  exempt  from  UabUI^  for 
satisfaction  of  the  debt  in  qnestion  and  conid 
not  be  subjected  by  complainant  to  his  reim- 
bursement, was  sufficient  and  not  objectionable 
for  failure  to  answer  the  whole  bill;  It  being 
BuflSclent  that  It  answered  the  aspect  at  the  biU 
to  which  It  referred. 

[Ed.  Note^For  other  cases,  see  Fiaudnlent 
Conveyancea.  Dec  Dig.  I  266.*] 

14.  FBAUDtrurcfT  Cokvetancbs  (I  69*)— Ac- 
tual Fbaud — ^Anticipatobt  Oonvbtaitcxs. 
Where  a  conveyance  by  a  debtor  Is  Infect 
ed  by  actual  frand  with  an  antldpatoiy  Intent 
to  defraud  aobseqnent  creditors,  the  conveyance 
is  voidable. 

[Ed.  Note.— For  other  cases,  see  Fraudnlent 
Conveyances.  Cent  Dig.  IS  17S-180,  182,  183; 
Dec.  Dig,  S  69.*] 

Anneal  ftrom  Chancery  Oonrt,  Tallapooaa 
ConntT';  W.  W.  Whiteside^  (Siancdlor. 

BUI  hy  €.  A  M.  Pitts  against  O.  A  Smith 
and  others  to  declare  certain  deeds  from  3. 
Bf.  Smith  and  wife  to  U.  M.  I^th  and  Rosa 
H.  Smith  frandnlent  and  void  as  against 
complainant  imleas  J.  H.  and  O.  A  Smith 
paid  to  complainant  certain  sums  of  money 
paid  him  as  sarety  for  said  Smiths.  From 
a  decree  for  oomi^lnant,  respondents  ap- 
peal. Reversed  and  dismissed  without  pr^- 
adlc& 

James  W.  Strotber,  for  app^ants.  Ladc- 
ey  &  Bridges,  for  appellee. 

McCLELLAN,  J.  Bill  by  surety  to  Bet 
aside  alleged  frandnlent  conveyances  by  an 
alleged  principal  debtor  and  to  subject  tbe 
realty  purported  to  be  convened  therein  to 
the  reimbursement  of  the  surety  for  the  earn 
paid  by  him  In  the  discharge  of  tbe  alleged 
principal's  debt  to  the  creditor. 

The  theory  of  the  bill  would  Invoke  a  well- 
recognized  phase  of  equity  jurisdiction.  4 
Pom.  Eq.  S  1417  et  seq. ;  Bra^  t.  Patterson, 
85  Ala.  283,  4  South.  716.  To  sustain  a  bUl 
for  relief  on  that  theory,  It  Is  essential  that 
the  original  obligation  was  paid  by  the  sure- 
ty. 1  Brandt  on  Suretyship  (3d  Ed.)  SS.  232. 
331,  332 ;  Flnkston  v.  Taliaferro,  9  Ala.  547 ; 
Owen  V.  McGehee,  61  Ala.  440,  447 ;  Knighton 
V.  Curry,  62  Ala.  404,  413;  Washington  v. 
Norwood,  128  Ala.  382,  30  South.  405;  Lane 
T.  Wffltmoreland,  79  Ala.  372 ;  27  Am.  &  Eag. 
Eney.  Law,  pp.  470-472. 

Since  the  surety's  cause  of  action,  against 
his  principal,  comes  Into  existence  only  upon 
the  payment  by  the  surety  of  the  original 
obligation,  he  cannot  prevail  if  bis  suit  be 
commenced  before  requisite  payment  Den- 
nison  t.  Soper,  33  Iowa,  183 ;  Newell  t.  Mor- 
row, 9  Wyo.  1,  59  Pac.  428;  Washington  v. 
Norwood,  supra ;  27  Am.  &  Eng.  Ency.  Law, 
p.  272.  That  payment  need  not  necessarily 
be  made  in  money.  It  may  be  effeoted  by  the 
delivery  to  and  acceptance  by  the  creditor 
of  any  value,  If  the  same  is  taken  In  satisfac- 
tion and  disdiarge  of  the  debt  The  note  of 
tbe  surety,  payable  to  the  creditor,  Oumgh 
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never  actually  paid,  will,  If  accepted  as  pay- 
ment; avail  to  clotlie  tbe  surety  with  Ma 
rl£^t  of  action  against  his  principal  for  re- 
tmbnrsement  and,  If  otherwise  available,  to 
Invest  him  with  all  the  rights,  against  his 
principal,  that  may  flow  from  subrogation. 
Owen  V.  McGehee,  supra ;  1  Brandt  on  Sure- 
tyship, S  232,  and  note  23  thereto,  collating 
numerous  decisions  In  support  of  the  propo- 
sitions stated ;  Plnkston  r.  Taliaferro,  supra ; 
Knighton  T.  Curry,  supra;  Lane  t.  West- 
moreland, BUpra.  And  tbe  surety's  right  Is 
limited  to  the  value,  with  interest  and  costs, 
he  parts  with  in  satisfaction  of  the  debt,  and 
not  always  to  the  sum  demandable  under  the 
contract  wherein  he  was  surety.  Owen  t. 
McGehee,  supra;  1  Brandt,  ${  232,  233. 

Since  the  surety's  cause  of  action,  In  such 
cases,  does  not  accrue  until  he  has  paid  tho 
debt  of  his  principal,  neither  the  statute  of 
limitations  nor  adverse  possession  will  begin 
to  run  until  such  payment  Washington  v. 
Norwood,  supra ;  Bragg  v.  Patterson,  supra ; 
Zr  Am.  &  Bng.  Ency.  Law,  pp.  4S1.  4S2. 

The  surety  is  a  creditor,  from  the  inception 
of  his,  even  contingent,  liability,  and  will  be 
protected,  in  an  action  for  reimbursement, 
from  fraudulent  conveyances  by  his  principal 
pending  that  liability.  Bra^  v.  Patterson, 
supra ;  Keel  r.  Larkin,  72  Ala.  493,  500. 

As  to  subsequent  creditors,  a  conveyance, 
not  Infected  with  actual  fraud,  Is  valid  and 
operative,  and  the  burden  to  show  tbe  fraud 
resfs  on  the  assaUant  of  the  conveyance. 
Elyton  Land  Go.  v.  Iron  City  Bottling  Worts, 
109  Ala.  602,  20  South.  51;  Hike  v,  Ryan, 
147  Ala.  497,  41  South.  959 ;  among  others. 

Where  two  names  are  si^ed  to  a  note,  the 
prima  fade  presumption  Is  that  the  signers 
are  co-makers  and  are  equally  bound.  Jack- 
son V.  Wood,  108  Ala.  209,  19  South.  312. 
The  presumption  Is,  of  course,  evidential 
only,  and  Is  rebuttable.  Jackson  v.  Wood, 
supra. 

If  the  conveyance  assailed  by  a  surety  as 
fraudulent  was  executed  before  the  original 
engagement  by  which  the  surety  became 
bound,  the  surety's  relation  is  necessarily  that 
of  a  subsequent  creditor,  who,  to  avoid  the 
assailed  conveyance,  must  allege  and  prove 
a<^ual  fraud,  as  before  stated.  Keel  v.  Lar- 
kin, 72  Ala.  493. 

We  think  the  evidence  establishes  that 
complainant  became,  In  January,  1897,  tbe 
surety,  Indorser,  of  two  notes,  given  by  G.  A, 
and  J.  M.  Smith  as  principals,  to  the  Talla- 
poosa County  Bank  for  a  loan  thereby,  which 
notes  were  repeatedly  renewed,  the  complain- 
ant relndorslng  each  time,  until  the  indebted- 
ness was  evidenced  by  the  three  notes  ma- 
turing In  the  fall  of  the  year  1903 ;  and  that 
these  last  notes  were  paid  by  the  complainant 
after  maturity  and  after  just  reason  existed 
to  anticipate  that  compulsory  steps  would 
be  taken  to  enforce  payment  by  complainant, 
the  two  Smiths  being  Insolvent  at  that  time, 
If  the  conveyances  to  M.  M.  and  Rosa  Smith 
wwe  valid  and  operatlTft  It  Is  not  necessary. 


we  think,  to  discuss  the  evidence  leading  to 
these  conclusions.  It  is  drcnmstantlal  as 
well  as  positive,  and  points  with  requisite 
certainty,  to  the  condusions  stated. 

As  said  before,  on  the  theory  of  this  bill.  It 
is  essential,  to  clothe  complainant  with  a 
right  of  action,  that  payment  of  the  debt  to 
the  bank  should  have  been  made  before  this 
bill  was  filed ;  and,  if  paid  after  tbe  bill  was 
filed,  tbe  complainant's  attitude  Is  that  of 
one  who  sues  without  a  ri^t  of  action  to 
enforce.  This  presents  the  first  Issue  of  fact 
that  must  be  dedded. 

From  Gyc  vol.  30,  p.  1181,  we  appropriate 
this  as  correctly  stating  the  several  elements 
necessary  to  constitute  payment:  "There  must 
be  (1)  a  delivery,  (2)  by  the  debtor  or  his  rep- 
resentative, (3)  to  the  creditor  or  his  repre- 
sentative, (4)  of  money  or  something  accepted 
by  the  creditor  as  tbe  equivalent  thereof. 
with  the  intention  on  the  part  of  the  d^or 
to  pay  tbe  debt  in  whole  or  in  part,  and  (Q) 
accepted  as  payment  by  the  creditor." 

For  practical  purposes  here,  we  treat  com- 
plainant as  occupying.  In  order  to  effect  the 
payment  asserted,  the  position  of  a  debtor. 
Another  well-sustained  rule,  serviceable  in 
this  Instance,  Is  that,  "where  one  security  la 
accepted  by  the  creditor  In  satisfaction  of 
another,  the  debt  evidenced  by  the  latter  is 
discharged."  30  Cyc.  p.  1191.  Still  another 
is  "that  a  debt  is  not  extinguished  by  the 
acceptance  of  an  obligation  of  equal  dignlt}-," 
as  said  in  Lee  v.  Fontaine,  10  Ala.  7G5,  76-'!. 
Of  course,  if  tbe  obligation  of  equal  or  low- 
er dignity  is  expressly  acc^ted  In  satisfac- 
tion, a  discharge  necessarily  results.  Lee  r. 
Fontaine,  supra.  See  30  Cyc.  pp.  1192, 1193. 

Bearing  in  mind  the  essential  elements  of 
payment.  It  is  too  evident  for  doubt  that  on 
complainant's  own  testimony,  omitting  that 
given  by  Corprew,  payment  of  the  notes  was 
not  made  until  the  issuance  of  the  check 
which,  Gorprew  said,  was  taken  as  money. 
Con^lalnant's  evidence,  In  this  connection, 
was:  First,  that  he  paid  the  notes  "after 
the  suit  was  brought" ;  second,  that  he  "as- 
sumed" the  debt  to  the  bank  before  the  suit 
was  begun.  These  stat^ents  are  not  neces- 
sarily In  conflict  But  assumption  of  tbe  in- 
debtedness, under  the  drcumstances,  was  not 
as  Is  obvious,  payment  thereof.  There  was 
nothing  to  assume  beyond  or  different  from 
that  his  written  obligation  as  surety  for  two 
insolvent  co-makers  then  Imposed  on  him. 
His  original  obligation  was  to  pay  the  debt 
evidenced  by  the  notes  he  had  indorsed,  and 
the  Justness  and  economy  (to  him)  of  the  de- 
mand of  the  cashier  was  recognized  by  the 
complainant  when  he  chose  to  avoid  suit  and 
added  costs.  Tbe  assnted  assumption  of  the 
Indebtedness,  as  stated  by  complainant,  was 
but  an  echo.  It  was  at  most  no  more  than 
a  pnmilse  to  pay  that  wbidi  he  had  already 
promised  to  pay.  It  Is  payment  satlsfkctlOD. 
In  whole  or  In  part  that  Is  the  otmditloii  pr^ 
cedent  to  the  existence  of  a  cause  of  actloa 
In  favor  ot  a  surety  against  his  iwlodpal 

Digitized  by  Google 


SMITH  T.  PITTS. 


405 


debtor,  and  a  promise  1b  not  payment  New- 
tSX  T.  Morrow,  8  Wjo.  1,  99  Fac.  42»i  27  Am. 
A  Eng.  Ency.  Law.  p.  472. 

ComiilalDant  being  asked  wben,  b^re  or 
after  salt  was  tragon,  the  bank  first  tnmed 
the  notes  over  to  blm,  responded,  "Before 
snlt  was  began  I  took  them  down  to  ttie  of- 
fice of  Lackey  ft  Bridges."  It  wUl  be  noted 
that  the  witness  did  not  answer  the  question 
categorically.  He  was  an  officer  of  the  bank 
payee  at  the  tlni&  Whether  or  not  he  so 
took  them  as  a  refirescoitatiTe  of  the  bank 
does  not  appeeir.  Whetiier  the  notes  were 
delivered  to  him  as  paid,  the.debt  discharged, 
does  not  a^tear  from  any  evidence  of  the  wlt- 
nees  (complainant).  As  thus  viewed,  com- 
plainant's testimony  does  not  show  payment 
before  suit;  but,  on  the  contrary,  tends 
strongly  to  refute,  rather  than  support,  the 
Insistence  of  payment  before  snlU-to  refer 
the  payment  to  the  date  of  the  check.  The 
ordinary  presumption  attending  possession 
of  his  obligation  (80  Cyc.  p.  1268)  Is  not  Im- 
portant here,  since  the  facts  and  drcnmstan- 
ces  surrounding  the  possession,  in  this  In- 
stance, are  shown  In  the  evidence. 

Does  the  testimony  of  Ooiprew  alter  the 
matter,  alone  or  when  taken  In  cramectlon 
with  that  of  conqplalnant  himself?  The  sub- 
stance of  Gorprew'B  testimony,  both  on  origi- 
nal examination  and  on  the  reference  before 
the  reglstw,  Is  that,  before  salt,  he  having 
made  a  futile  attempt  to  collect  the  money 
from  tiie  Sbnlths,  he  told  complainant  that  It 
was  up  to  him  to  pay  the  notes ;  that  to  sue 
would  bnt  add  cost ;  that  complainant  came, 
the  next  day,  to  the  bank,  asked  for  the  notes, 
the  witness,  cashier,  gave  them  to  him,  and 
cmnplalnant  told  witness  to  charge  them  to 
blm  (Cfnnplalnant) ;  that,  thereupon,  witness 
made  a  debit  slip  <1.  e.,  charged  Uie  amount 
of  the  notes,  we  assume,  to  complainant); 
that  the  following  Bfoy  (1908),  months  after 
13ie  suit  was  b^n,  he  called  complainant's 
attention  to  a  "mrawrandum  <L)  he  had 
dka^ed  to  blm  of  the  notes»  and  he  told  me 
to  Issue  his  Ae^  for  It" ;  that  the  cbec^  was 
paid- 
It  will  be  observed  that  the  gist  of  the  In- 
quiry, on  this  witness'  testimcmy,  Is  whether 
the  charging,  as  he  described  It,  to  complain- 
ant, was,  in  effect,  payment  a  dls<^arge,  of 
the  indebtedness  evidenced  hy  the  notes. 

In  order  to  effect  potent,  two  of  the 
clients  are:  Intention  to  pay  the  debt; 
and  acc^tance  by  the  creditor,  as  payment. 
Intentltm  Is  a  controlllDg  element,  on  both 
Bides,  Id  cases  of  this  character. 

There  is  no  evidence  In  the  record  that 
complainant  had  on  deposit,  at  the  time  Cor- 
prew  delivered  the  notes  to  him,  any  sum 
of  money  to  his  credit  Not  does  the  evi- 
dence show  that  complainant's  direction,  at 
that  time,  to  the  cashier  was  to  pay  the 
notes  out  of  his  deposit  or  to  charge  the 
sum  of  the  notes  against  his  existing  (if  so) 
d^Kjelt  as  was.  In  effect  the  case  In  First 
National  Bank  T.  Hall,  119  Ala.  64, 24  Sooth. 


,  S28.  29or  does  It  aj^pear  from  the  evidence 
that  there  was  any  effort  at  cancellatloo  of 
the  notes  when  the  caShler  turned  them 
over  to  complainant  The  whole  act  of  the 
cashier,  on  that  occasion,  may  be  summed  up  ' 
in  the  statement  that  he  gave  the  notes  to 
complainant  and  made  a  memtwandum  of 
charge  of  the  "amounts  and  nombers  ftf  the 
DotM"  against  complataunt  at  comidataumt's 
request 

This  court,  In  Lee  v.  Fontaine,  supra,  laid 
down  several  propositions  serviceable  here 
Id  attaining  a  sound  conctnslou.  Addltltmai 
to  that  before  adopted,  viz.,  that  a  debt  Is 
not  extinguished  by  the  mere  acceptance  of 
an  obllgatton  of  equal  dignity.  It  was  there- 
in ruled  "that  a  bill  or  note  of  a  debtor,  os 
any  other  person,  Is  not  payment  of  a  pre- 
cedent debt  unless  It  be  expressly  so  agreed." 
Again:  "The  mere  giving  of  a  promissory 
note  Is  not  the  payment  of  a  pre-existing 
tKK&  debt,  and  upon  defonit  of  the  payment 
of  the  note,  the  creditor  may  reoovw  iQ»on 
the  original  consideration."  Again:  "A 
promlBsory  note  given  to  a  creditor.  If  It  Is 
not  Intended  by  the  jtartles  as  a  payment, 
shall  not  operate  as  such."  The  following 
decisions  here  accord  with  the  quoted  doc- 
trine of  Lee  V.  Fontaine:  Mooring  v.  Mobile 
Company,  27  Ala.  264;  Marshall  v.  Marshall, 
42  Ala.  149;  McDonnell  v.  Alabama  G.  L. 
Ina.  Cki.,  86  Ala.  401,  6  South.  120;  Lee  v. 
Green,  83  Ala.  491,  8  South.  786;  Heth^lng- 
ton  V.  Hlx(m,  46  Ala.  297.  As  presently  ap- 
plicable, the  conclusion  must  be  that  In  or- 
der to  avail  complainant  as  payment  dis- 
charge, of  the  debts  evidenced  by  the  Smith 
notes,  indorsed  by  complainant,  the  acts  of 
complainant  on  the  one  hand,  and  of  the 
cashier,  on  the  other,  must  have  amounted  to 
an  express,  at  the  time,  agreement  at  least 
by  the  cashier  for  the  bank,  to  acc^t  the 
sole  responsibility  of  complainant  In  lieu  and 
stead  of  the  Indebtedness  evidenced  by  the 
notes,  and  hence  the  extinguishment  of  that 
indebtedness. 

We  do  not  think,  and  so  bold,  that,  from 
the  acts  and  drcumstences  shown  by  the 
evidence,  any  such  unequivocal  result  was 
contemplated.  0)rprew,  the  cashier,  fur- 
nishes the  evidence  of  the  attltade  of  the 
bank  toward  the  "debit  slip"  charge  he  uiade 
against  complainant  He  said  it  was  a 
"memorandum  I  had  charged  to  him  of 
the  notes";  and,  as  if  to  clinch  the  fact 
against  the  act's  being  accepted  by  the  bank 
as  payment  of  the  Smith  notes,  be  also,  in 
the  same  connection,  said,  "And  be  (com- 
plainant) told  me  to  issue  his  check  for  It" 
From  such  a  memorandum  of  charge  It  can- 
not be  inferred,  with  any  d^ree  of  requisite 
certainty,  that  the  Intention  of  the  bank, 
acting  through  Its  cashier,  who  was  dealing 
with  an  important  o£Bcer  of  the  Institution, 
was  to  evince  an  express  acceptance  of  com- 
plainant's sole  responsibility  In  lieu  and 
stead  of  the  obligation  tokened  by  the  Smith 
noteSf  Indorsed  by  complainant  and  to  dls- 
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charge  that  Ind^tedness.  A  p««iaaiTe  rea- 
son Is  found  In  the  fact  that  It  does  not  af- 
firmatlvely  appear  from  the  evidence  de- 
scriptive of  the  m«norandiun  that  the  amount 
of  the  indehtedness  was  ascertained  and  set 
down  on  the  "debit  ■lip,"  the  '•memoran- 
dum." Oorprew  said:  « •  •  •  i  made  a 
debit  slip  of  the  amounts  and  the  numbers 
of  the  notes.  •  •  •  "  Bivldently.  the  "mem- 
orandum" taken  or  made— the  "debit  slip" 
charge — was  only  a  description -of  the  notes 
then  given  by  the  cashier  to  the  complainant 
on  complainant's  request  This  conclusion  is 
confirmed  when  reference  Is  had  to  com- 
plainant's affirmative  statement  that  be  had 
paid  the  notes  by  cbecli  (of  date  May  14, 1906) 
and  "after  the  suit  was  begun."  The  cashier 
nowhere  undertook  to  expressly  say  when 
the  indebtednees  represented  by  the  notes 
was  paid.  It  is  nowhere  shown  that  any 
entry  of  satisfaction  of  that  Indebtedness 
was  made  on  the  bo(^s  of  the  bank.  The 
"debit  Blip"  seems  to  have  been  the  only  rec- 
ord evidence  kept  by  the  bank  of  the  acts 
of  the  cashier  and  of  complainant  In  this  con- 
nection. 

A  fair  test,  In  the  premises,  Is  found  In 
this  inquiry:  Gould  the  bank,  pending  the 
period  between  the  time  when  the  debit  slip 
memorandum  was  made  and  the  date  of  the 
check  (May  14,  1908),  which  was  unquestion- 
ably accepted 'as  payment,  have  prevailed,  in 
an  action  against  the  Smiths  on  the  notes,  on 
a  plea  of  payment  by  them,  supported  by  the 
evidence  presented  on  this  Issue  In  this 
cause?  We  think  so.  The  burden  would, 
then,  have  been  on  the  Smiths  to  show  an 
acceptance,  by  the  bank,  of  complainant's 
sole  reB[>ODslbIIlty  for  the  Indebtedness  evi- 
denced by  the  notes — an  express  acceptance 
thereof,  In  discharge  of  that  Indebtedness. 
Again,  if  the  bank  had  brought,  pending  the 
stated  period,  suit  on  the  notes,  against  the 
principals  and  the  Indorser,  could  the  In- 
dorser  (complainant)  have  prevailed,  on  the 
evidence  before  us,  on  a  plea  of  payment  by 
him?  We  think  not.  Again,  If  the  bank 
had  failed,  during  the  period  stated,  would 
the  Indebtedness  evidenced  by  the  notes  have 
been  an  asset  of  the  Institution?  We  think 
so. 

For  the  reasons  Indicated,  drawn  from 
the  evidence,  we,  therefore,  feel  Impelled  to 
conclude  that  at  the  time  this  bill  was  filed 
the  indebtedness,  evidenced  by  the  Smith 
notes,  was  not  paid,  satlsned;  though  that 
was  accomplished  on  May  14,  1906. 

In  conformity  to  the  doctrine  stated  In 
the  first  part  of  the  opinion,  the  court  cor- 
rectly ruled  the  pleas  of  the  statute  of  lim- 
itations and  adverse  possession  to  be  insuf- 
ficient; the  cause  of  complainant's  action 
not  having  accrued  until  the  payment  of  the 
indebtedness,  evidenced  by  the  Smltb  notes, 
was  effected  on  May  14,  1908. 

The  plea  of  Rosa  M.  Smith,  asserting  that 


the  land  ooaveyed  to  her  was  the  homestead 
of  J.  li.  Smith,  and.  hence,  exempt  from  lia- 
bility for  the  satlsfiictlon  of  the  Indebtedness 
In  question,  and  also,  whether  rolontary  or 
not,  exempt  from  subjection,  by  complain- 
ant, to  bis  reimbursement  for  the  sum  ex- 
pended by  blm  In  discharging  that  Indebted- 
ness should  have  been  sustained.  Instead  of 
ruled  Insufficient  Bank  of  Tallad^  t. 
Browne  128  Ala.  6O0,  29  South.  552,  among 
others.  Whether  It  could  have  been  sup- 
ported In  the  proof  Is,  of  course,  another  in- 
quiry. 

The  Inslfitrac^  for  appellee,  that  the  plea 
last  referred  to  did  not  answer  the  whole 
bU),  cannot  be  approved.  It  did  answer, 
fully,  the  bin  In  the  aspect  that  It  assumed 
to  impeach  the  conveyance  to  Rosa  M.  Smith. 
We  do  not  understand  that  one  of  several 
respondents,  Impleaded  as  here,  must,  in 
order  to  state  a  good  defense  by  plea,  answer 
separable,  nonappUcable  to  him,  .features  of 
the  bill. 

If  the  true  date  of  the  transaction,  where- 
by J.  M.  Smith  conveyed  a  part  of  his  land 
to  M.  M.  Smith,  was  December  6,  1896 — a 
date  prior  to  the  time  complainant  became, 
originally,  the  indorser  -on  the  Smith  notes- 
it  would  be  Immaterial  whether  that  conv^- 
ance  was  with  or  without  consideration,  t<x 
the  obvious  reason  that  at  that  date  com- 
plainant was  not  even  a  contlng^it  creditor. 
However,  If  actual  fraud,  to  which  both  J. 
M.  and  M.  M.  Smith  were  parties  {RIke  v. 
Ryan,  147  Ala.  497,  41  South.  959),  Infected 
the  transaction  at  the  time  it  was  effected, 
with  anticipatory  Intent  to  defraud  subse- 
quent creditors,  the  ocmveyance  Is  void  and 
Inoperative. 

Since  payment  of  the  Indebtedness  bj  the 
surety  had  not  been  effected  before  this  snit 
was  b^inn,  the  decree  below  mnst  be  re- 
versed, and  one  will  be  here  entered  dis- 
missing the  bill  without  prejudice. 

Reversed  and  rendered. 

DOWDELL,  a  J.,  and  MATFIEIiD  and 
SAY  BE,  J  J.,  concur. 


alabama  obisat  southern  b.  co.  v. 
dbmoviij:^ 

(Supreme  Court  of  Alabama.   April  20,  1910.) 

1.  RAiLBOAns  (I  470*)— Fires— Pbopebtt  or 
RiQHT  or  Wat— LiABiuTT  or  CoHPAirT. 
If  the  owner  of  property  is  a  mere  tt«s- 
passer  In  placing  it  on  a  railroad  right  of  way 
without  the  company's  consent,  he  cannot  re- 
cover for  its  negligent  destmction  by  fire,  bnt 
if  the  company  licenses  one  to  erect  boildinzs 
on  its  right  of  way,  it  will  be  liable  for  nej^i- 
gently  destroying  tbem  by  fire,  onlen  It  has 
contracted  for  exemption  from  liability. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  8  1006;  Dec  Dig.  9  470.*1 
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2.  RAILBOADB  (S  460*)— FIBB»— ttlABIUTT  <» 
OOMPAHT— CtoNTBACT  FOB  BEBUPlIOIf. 

Where  property  is  placed  on  a  railroad 
of'  way  under  a  contract  by  which  the 
owner  rdeases  the  railroad  companv  from  lia- 
bility for  damaee  to  the  prope^  by  fire,  the 
company  is  not  liable  for  ne^igently  deatro^ng 
the  property  by  fire. 

PBd.  Note.— For  other  caseB,  Bee  Railroads. 
Gent.  Dig.  |  1065 ;  Dec  Dig.  S  469.*] 

8.  RaiiAOADS  (I  481*)— FiBBH- AonoH— Ad- 
inBstoN  or  Dtidbnci. 

In  an  action  against  a  railroad  company 
for  damages  for  the  deatractlon  of  cotton  seed 
stored  in  a  boilding  on  defendant's  rifcht  of  way 
lAaintlff,  claimed  to  have  been  eaoght  from 
fire  in  a  car  load  of  cotton  loaded  by  defend- 
ant, evidence  was  admissible  that  defendant's 
station  agent,  while  soperiatendingr  the  loading 
of  the  cotton  the  day  before  the  fire,  was  drunk 
and  went  into  the  car  in  which  the  cotton  was 


loaded  with  his  pipe  in  his  mouth,  though  no 
fire  was  seen  In  the  pipe  and  no  Bmohe  was 
seen  coming  therefrom,  and  that  the  smell  of 
homing  cotton  was  discovered  near  snch  cars 
after  they  were  loaded  some  ten  or  twelve  boars 
before  they  broke  into  flames,  leadinz  defend- 
ant's porter  to  search  for  the  Rre,  and  that  the 
odor  was  stronger  where  the  cars  were  loaded 
than  elsewhere,  tending  to  show  that  the  fire 
was  negligently  set  ont  by  defendant*!  agent, 
and  that  he  was  n^ligent  in  failing  to  discover 
and  extinguish  It 

[Ed.  Note. — For  other  cases,  see  Railronds, 
Cent.  Dig.  U  1717-1729 ;  Dec  Dig.  S  481.*j 

4.  NEOUGENCE  (I  134*)— BtIDENOB— ClBCUK* 
STAIfTIAI.  EVIDBNCK. 

Nefdigenee  need  not  be  proved  by  direct 
and  poaitiTe  evidence,  bnt  may  be  shown  cir- 
comstancea. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  I  272;  Dec.  Dig.  }  134.*] 

5-  RAII.BOADB  a  469*)— EXEUFTION  GONTHACTS 

— AssnmNTS  WITH  Third  Pbrson. 

An  agreemoit  between  defendant  railroad 
company  and  another,  by  which  the  latter 
^reed  to  save  the  company  harmless  from  dam- 
age by  the  destmction  of  a  seedhonse  erected 
by  it  on  the  railroad  company's  right  of  way. 
In  consideration  of  the  privilefre  of  erecting  it 
there,  wonid  not  prevent  plaintiff,  who  was 
not  a  party  thereto,  and  had  00  knowledge  there- 
of, from  recovering  against  the  railroad  com- 
pany for  the  destruction  of  seed  stored  therein 
with  the  conaent  ot  such  other,  though  the  com- 
pany was  not  notified  that  plaintiff  was  using 
the  seedhouse;  the  agreement  not  binding  him. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  1665 ;  Dec  Dig.  {  469.*] 

6.  Tbial  (J  139*)— DiBEorroN  op  Vkbdict. 

Where  there  was  sufficient  evidence  on 
every  count  to  cany  all  material  qnestlons  to 
the  Jary,  defendant's  request  for  the  general  af- 
firmative charge  was  properly  refused. 

(Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  f  332;  Dec  Dig.  }  139.*] 

7.  Tbial  (I  191*)— Ikbtbuctiohs— Pbotirok 

or  JUBT. 

In  an  action  against  a  railroad  company 
for  the  destmctlut  by  fire  tiX  cotton  seed  stored 
in  a  building  on  defendant's  right  of  way, 
claimed  to  have  been  caught  from  fire  in  a  car 
load  of  cotton  loaded  by  defendant  because  of 
the  n^Iigence  of  ita  agent  In  going  Into  tlie  car 
with  a  lighted  pipe,  a  requested  instmetion  that 
smoking  a  pipe  while  in  close  proedmi^  to 
cotton  Is  not  negligence  Invaded  the  jury's  prov- 
ince, and  was  properly  refnsed. 

[Bd.  Note.— For  other  eases,  see  Trial,  Gent 
Dig.  I  429;  Dec  Dig.  I  191.*] 


8.  RAII.BOAD8  <|  485*)--XNJUBm  BT  FiBB— 

MlBLEADINO  iNaTBUCTIOIT. 

The  requested  charge  also  tended  to  mislead 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1747;  Dec  Dig.  |  485.*] 

9.  Tbial  ft  188*)— Pbovimoi  or  Jubt— Ikteb- 

BNCE8  rSOU  EVIDBNCB. 

A  charge  forbidding  the  jary  to  Infer  legiti- 
mate and  reasonable  facts  from  facts  in  evi- 
dence is  properly  refused. 

[Ed.  Note.— E^r  other  cases,  see  Trial,  Cent 
Dig.  f  412;  Dec  Die  I  m*] 

Appeal  from  Gircnit  Court;  Oreene  Coonty; 
a.  H.  ^prott,  Jndg& 

Action  by  ARnrtns  DoaaovUIe  ftgalnst  Ou 
Alabama  Great  Sotithem  Railroad  Company. 
From  a  jodsment  for  plaintiff,  defoidant  ap- 
peals. AlBrmed. 

A.  O.  A  B.  D.  Smith,  for  appellant  Har* 
wood  &  McKlnley,  for  appellee 

MATFIELD,  J.  Appellee  saed  appellant 
to  recover  damages  for  the  destruction  of  a 
lot  of  cotton  seed.  The  seed  were  destroyed 
by  fire  whltdi  was  communicated  to  the  build- 
ing in  which  they  were  stored  from  burning 
cars  of  cotton  left  by  defendant  on  Its  side 
tracks  near  the  building.  The  building  in 
which  the  seed  were  stored  was  located  on 
the  defendant's  rl^rht  of  way,  and  was  built 
by  the  Eagle  Cotton  Seed  Oil  Cooapany,  an- 
other corporation,  under  a  written  agreement 
between  it  and  the  defendant  This  agree- 
ment, license,  permit,  or  lease  {whatever  its 
name)  contained  a  clause,  or  clauses,  by  which 
the  Eagle  Company  agreed  to  save  the  de- 
fendant railroad  company  harmless  from  all 
damages  which  might  arise  from  the  destruc- 
tion or  injury  of  such  building  or  Its  con- 
teatB.  The  Diligence  relied  upon  for  a  re- 
covery was  in  allowlDK  the  cotton  In  these 
cars  to  t>ecome  Ignited,  which  Are  was  com- 
municated to,  and  destroyed,  plalntlfTB  cot- 
ton seed.  No  damages  were  sought  to  be  re- 
covered for  the  destruction  of  the  seedhouse 
In  which  plaintiff's  seed  were  stored.  It  is 
agreed,  and  conceded,  that  the  building  be- 
longed to  the  Eagle  Company,  and  the  seed 
therein  to  the  plaintiff. 

Plaintiff  bad  for  some  seasons  prior  to  the 
Ure  represented  the  Ekigle  Company  as  Its 
purchasing  agent  at  Boligee,  and,  as  such 
agent,  purchased  seed  for  such  company,  stor- 
ing same  in  this  seedhouse,  for  shipment  out 
over  the  defraidant's  road.  However,  dur- 
ing the  season  tn  whidi  the  fire  occurred,  he 
was  not  80  active  for  the  Eagle  Company, 
but  was  purchasing  seed  on  his  own  account ; 
and,  under  an  arrangement  with  the  Eagle 
Company,  he  stored  his  seed  In  the  seedhouse 
of  the  company.  In  consideration  of  which 
he  gave  the  Eagle  Gom[)any  the  refusal  of 
purchasing  the  seed  from  him,  and  the  seed 
purchased  by  plaintiff  were  so  stored  in  this 
seedhouse,  and  some  were  shipped  out  by 
the  plaintiff  over  defendant's  road.  Plain- 
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tiff  wag  not  shown  to  have  bad  any  knowl- 
edge or  notice  of  the  agreement  or  contract 
between  the  defendant  railroad  company  and 
the  Bagle  Company  as  to  the  erection  and 
maintenance  of  the  seedhouse  apon  the  right 
of  way  of  the  former  further  than  snch 
knowledge  or  notice  might  be  Implied  by  the 
fact  that  the  aeedhouse  was  upon  the  right 
of  way  of  the  railroad  company. 

The  two  principal  questions  of  difference 
InvolTed  In  the  trial  and  on  this  appeal  are : 
(1)  Was  any  actionable  n^llgence  alleged 
or  proven?  (2)  If  so,  was  the  agreement  or 
contract  between  the  Eagle  Company  and  the 
defendant  railroad  company  binding  upon 
plaintiff,  so  as  to  predade  a  recovery  in  this 
suit? 

Many  of  the  gnestlons  involved  depend  ap- 
on one  or  both  of  these  two.  These  qnes- 
tions  (one  or  both)  were  raised  by  demurrer 
to  the  complaint,  by  several  special  pleas  and 
the  demurrers  thereto,  and  by  the  rulings  up- 
on the  evidence,  and  by  instructions  of  the 
court  given  and  refused.  The  demurrers  to 
the  complaint  were  properly  overruled.  Each 
of  the  counts  by  comparison  appears  to  be  a 
duplicate  of  counts  heretofore  held  good  by 
this  court  In  similar  actions.  Certainly,  In 
legal  effect,  they  are  substantial  duplicates 
of  approved  chaises.  Marhury's  Case,  125 
Ala.  237,  28  South.  43S,  SO  L.  R.  A.  620; 
Clark's  Case,  136  Ala.  450.  M  South.  917; 
Taylor's  Case.  129  Ala.  238,  29  South.  873; 
Wilson's  Case,  138  Ala.  610,  35  Sooth.  561. 
It  was  not  necessary  under  the  averments 
of  any  one  of  the  counts  to  allege  wanton 
negligence  or  willful  Injury.  Simple  negli- 
gence was  sufficient  Cases  of  injury  to  per- 
sonalty upon  the  right  of  way  of  a  railroad 
company  are  different  from  cases  of  personal 
injury  to  mere  licensees.  This  is  certainly 
true  as  to  the  negligent  destruction  of  prop- 
erty by  fire  under  circumstances  such  as  are 
alleged  in  this  complaint  Elliott  on  Ball- 
roads,  I  1236  et  seq.,  and  Wilson's  Case,  su- 
pra. 

To  the  complaint  the  defendant  filed  pleas 
of  the  general  Issue  and  several  ^>eclal  pleas. 

Plea  2  set  op  the  special  contract  before 
alluded  to,  between  the  Eagle  Company  and 
the  defendant  company,  as  to  the  erection 
and  maintenance  of  the  seedhouse,  contain- 
ing an  indemnity  against  loss  or  destruction 
of  snch  houce  or  its  contents  by  Ore  or  other- 
wise, and  alleged  that  said  contract  was 
transferred  or  assigned  by  the  Eagle  Compa- 
ny to  the  plaintiff,  and  that  plaintiff's  pos- 
session of  such  house  and  the  right  of  storage 
therein  was  by  virtue  of  such  contract  or  li- 
cense, and  that  the  indemnity  clause  of  snch 
contract  was  therefore  binding  upon  i^in- 
tiff. 

Pleas  3  and  4  were  the  same  as  plea  2,  ex- 
cept that  they  omitted  the  allegation  that  the 
contract  of  indemnity  was  transferred  or  as- 
signed to  plaintiff,  and  that  the  cotton  seed 
were  stored  thereunder ;  but  averred  that 
plaintiff  used  such  seedhouse  as  a  mere  li- 


censee, and  doiled  any  wanton  or  intentional 

wrong. 

Plea  A  seta  out  the  contract  between  the 
Eagle  Cotton  Oil  Company  and  the  def«id- 
ant  at  l^gth  as  an  exhibit  It  avers  that 
the  seedhouse  was  erected  and  maintained 
under  and  by  virtue  of  said  contract,  and 
that  the  cotton  oil  company  had  used  It  con- 
tinuously up  to  September  28,  1907;  that 
the  plaintiff,  for  several  years  prior  to  the 
fire,  had  stored  said  company's  seed  In  said 
house,  as  the  agent  of  said  company;  that  on 
September  28,  1907,  without  the  knowledge 
or  consent  of  the  defendant  and  its  agents, 
the  Eagle  Cotton  Seed  Oil  Company  gave  the 
plaintiff  the  right  to  use  the  said  seedhouse 
for  the  storage  of  his  own  seed,  and  tliat  plain- 
tiff, tram  then  to  the  time  of  the  fire,  did  so 
use  the  said  seedhouse  without  notice  to  the 
defendant,  and  without  the  knowledge  or  as- 
sent of  the  defendant  or  its  agents;  that  the 
said  contract  between  the  Eagle  Cotton  Seed 
Oil  Company  and  the  defendant,  except  as  af- 
fected by  this  arrangement  between  the  plain- 
tiff and  the  cotton  oil  company,  remained  in 
full  force  and  effect  This  plea  also  denied 
subsequent  negligence. 

The  court  sustained  demurrers  to  all  the 
special  pleas  except  plea  2,  to  which  a  de- 
murrer was  overruled;  and  the  trial  was 
bad  on  the  general  Issue  and  upon  special 
plea  2.  The  trial  court  correctly  ruled  upon 
these  special  pleas  3,  4,  and  A. 

The  law  upon  the  subject  is,  we  think,  cor- 
rectly stated  in  3  Elliott  on  Bailnads,  il 
1236,  1236.  as  follows: 

"Sec.  1235.  Propwty  on  Right  of  Way. — It 
frequently  happens  that  property  of  third 
persons  located  on  the  railway  right  of  way 
Is  destroyed  by  fire  communicated  by  loco- 
motives of  the  company  using  the  right  of 
way.  In  cases  of  this  kind  the  railway  com- 
pany is  sometimes  liable  and  sometimes  not 
The  test  of  liability  Is  generally  whether  or 
not  the  property  situated  on  the  right  of  way 
was  rightfully  there.  If  the  owner  of  the 
property  is  a  mere  trespasser  and  placed  his 
property  on  the  right  of  way  without  the 
consent  of  the  railway  company,  he  cannot 
recover  for  Its  negligent  destruction  by  Are. 
Thus,  where  a  person  intruded  upon  the  rigtit 
of  way  of  a  railway  company  and  without 
the  consent  of  the  company  erected  a  build- 
ing which  was  afterwards  destroyed  by  fire^ 
it  was  held  that  there  could  be  no  recovery. 
But,  where  a  company  expressly  licenses  third 
persons  to  erect  buildings  within  the  limits 
of  its  right  of  way,  it  wiU  be  liable  if  it  neg- 
ligently destroys  such  buildings  by  fire,  un- 
less It  has  contracted  with  the  persons  erect- 
ing such  building  tliat  It  shall  not  be  liable 
if  the  buildings  are  destroyed  by  fire.  And 
where  property  is  placed  on  the  right  of  way 
of  a  railway  company  by  agreement,  either 
express  or  implied,  and  such  property  Is  neg- 
ligently destroyed  by  fire,  the  company  will 
be  liable.  The  complaint  in  an  action  to  r^ 
cover  damages  for  property  burned  on  the 
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tl^t  of  -miy  meat  aliow  fhat  the  inrapertjr 
was  ri^tfolly  there. 

"Sec  1286.  Ooatracts  limiting  LUtUlttr.— 
Ab  a  general  mle  contracts  whldi  se^  to  con- 
fer  upon  a  person  Immunity  from  the  conse- 
qnenees  of  his  nesllffent  acts  to  be  performed 
In  the  future  are  held  Told  an  being  oontrary 
to  pnUio  policy,  bat  tboe  Is  some  conflict 
anHmg  the  anthoritles,  and  decUons  may  be 
foond  which  auppcnt  a  condrary  doctrina 
CMitracta  by  whkh  railway  companies  at- 
tempt to  Kxenae  themselves  from  liability  on 
account  of  n^llgence  In  the  carriage  of 
freight  are  almost,  if  not  qult^  universally 
bead  Told.  And,  In  tbB  case  of  the  canlage 
of  gratuitous  iMSseiigers,  a  provision  In  the 
pass  on  which  the  person  rides  that  there 
shall  be  no  liability  on  account  of  negligence 
of  the  company  has  been  lield  void,  although 
there  are  cases  maintaining  a  different  rule. 
So  far  as  we  have  been  able  to  discover, 
there  are  few  cases  In  the  hooka  Invol^ring 
the  validity  of  a  contract  exempting  a  rail- 
way from  liability  for  negligently  firing  and 
burning  property.  TPe  think  that  ordinarily 
a  contract  exempting  the  company  from  11a- 
bUlty  for  negligently  burning  property  not  on 
the  right  of  way  or  premises  of  the  company 
would  be  held  void.  But  where  property  Is 
placed  on  a  railway  right  of  way  by  virtue  of 
a  contract  In  which  the  owner  releases  the 
railroad  company  from  any  and  all  liability 
cm  account  of  Are,  and  tbe  property  Is  after- 
wards destroyed  by  fire  h^lgently  set  by 
the  railway  company,  the  contract  is  not 
void,  and  the  company  cannot  be  held  liable. 
In  snch  a  atae,  as  placing  the  proiierty  npon 
the  rl^t  of  way  Is  an  Inconvenience  to  the 
company  and  increases  the  danga  of  fire, 
and  as  the  contract  In  no  way  relieves  the 
company  from  any  public  duty.  It  Is  not 
sigalnBt  public  xwUcy,  and  Is  therefore  bind- 
ing open  the  parties.  Wb^e,  however,  a  rail- 
way company  leased  Its  property  and  there 
was  a  provision  in  the  lease  that  the  com- 
pans  would  not  be  liable  to  the  lessee  for 
property  of  his  destroyed  by  fire,  it  vras  held 
that  the  company  was  liable  to  an  employ^  of 
the  lessee  who  had  property  which  was  stor- 
ed on  the  leased  prmnlses  destroyed  by  fire 
through  the  negligence  of  the  railway  com- 
pany." 

None  of  these  pleas  alleged  any  facts  to 
ataow  that  this  Indemnity  contract  was  bind- 
ing on  the  plalnttfl.  It  iras  not  allied  that 
he  had  any  knowledge  at  notice,  actual  or 
constructive,  of  such  provision;  nor  was  it  al- 
leged ttat  his  use  of  the  seedhoose  was 
wroi^foL  At  most,  it  was  only  sUeged  that 
he  waa  a  mere  licensee  of  the  pranlaes.  This 
waa  snfflclKit,  under  the  authorities,  to  ren- 
der the  dtfoidant  lla^  If  the  seed  were  de* 
Btroyed  on  account  of  negligence  of  the  de- 
fendant as  alleged. 

Flea  2  wairi  not  proven,  and  hence  the  cor- 
rectness nt  the  TOdlct  and  judgment  must 
depend  upon  whether  or  not  .  any  one  of  the 
counts  was  proven,  so  as  to  authorize  the 


finding  ia  the  Jury.  It  Is  not  oontoided  In 
this  CUB  that  the  fire  was  communicated  by 
means  tjt  sparks  emitted  from  defendant's  en- 
gines, nor  was  there  any  evidence  tending  to 
support  sodi  a  theory.  It  la,  however,  dear- 
ly shown  that  plaintiffs  property  waa  hom- 
ed, and  that  the  flre  was  communicated  to 
the  building  in  which  It  was  stored  from 
some  box  cars  which  were  loaded  with  cottrai 
In  bales,  which  can  were  placed  on  a  side 
track  near  plaintiff's  property.  It  is  also  rea- 
sonably certain  from  the  evidence  that  the 
flre  originated  in  tbese  bales  of  cotton  thus 
stored  in  these  cars.  This  cotton  was  loaded 
onto  Uiese  can  by  detoidanfs  agents  on  the 
day  inwedlng  the  destmctlDn  of  plaintiff's 
property,  which  occurred  about  2  o'clock  a. 
m.  After  the  cotton  was  thus  loaded  onto 
these  cars,  the  can  were  sealed,  being  closed 
ones;  and  hence  it  Is  not  probable  that  sparks 
oould  have  beoi  communicated  to  the  cotton 
after  the  cars  were  thus  sealed. 

The  plaintiff  offered,  and  had  admitted, 
over  the  objection  and  exception  of  the  de- 
fendant, evidence  that  defendant's  depot  agent 
at  Bollgee,  while  iddlng  in  or  suporintcaidlng 
the  loading  of  the  cotton  onto  these  can  on 
the  day  preceding  the  file,  waa  drunk  or  in- 
toxicated, wait  amongst  the  bales  of  cotton, 
and  into  the  car  in  which  the  cotton  was 
loaded,  and  after  It  was  loaded,  with  his  pipe 
in  his  mouth,  uid  that  the  odor  of  hnmlng 
cotton  was  detected  near  these  can  soon  aft- 
er they  were  so  loaded  and  sealed,  and  that 
deffflidant's  i»rter  was  caused  to  thereby 
search  for  the  fire  or  burning  cotton,  and 
that  the  odor  of  the  burning  cotttm  was 
stronger  at  the  depot,  where  these  can  were 
located,  than  elsewhere.  These  were  all  cir- 
cumstances tending  to  Show  that  the  fire  was 
set  out  by  defendant's  agents,  and  that  it 
was  negligently  set  out,  and  that  defendant's 
agents  were  guilty  of  negligence  in  falling  to 
discover  the  fire  in  time  to  extbignlsh  it,  and 
to  thus  prevent  the  damage  to  plaintiff  by 
the  spreading  of  the  flre  to  his  property  12  ot 
14  boon  thowafter.  This  evidence  certainly 
tended  to  show  that  the  bales  of  cotton  caught 
on  fire  while  they  wwe  b^ng  loaded,  and  be- 
fore the  can  were  sealed ;  or  that  they  were 
on  flre  wha  so  loaded,  and  that  the  defmd- 
ant*8  agents  were  guilty  of  actionable  negli- 
gence in  so  setting  the  cotton  on  fire,  or  in 
falling  to  discover  that  it  was  on  fin  when 
loaded  and  before  the  can  wen  sealed,  and 
in  falling  to  discover  the  fire  after  the  can 
were  loaded.  This  was  the  only  probable 
theory  as  to  the  origin  of  the  fire.  The  fin 
smoldered  in  these  bales  of  cotton  fOr  12  or 
14  hours.  Then,  kindling  Into  flames  dnd 
burstlttg  or  bumtaig  through  the  can,  it  was 
communicated  to  plainttfTs  property  at  abont 
2  o'clock  of  the  morning  following  the  after- 
noon on  whitAi  cotton  was  loaded.  And  the 
drunken  omidltion  of  defendant's  agent;  to- 
gether with  the  fact  that  he  had  a  pipe  in  his 
mouth  at  the  time  he  waa  handling  the  cot- 
ton or  superintending  the  loading  of  same  on 
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the  cars,  mfl  a  dieamstance  tondtog  to  show 
the  n^llgenos  complained  ot,  ramltUig  in 
plalntUTa  damagsu  ISrtM,  the  wltnessea  who 
testified  to  his  harlng  the  pipe  in  his  month 
did  not  see  any  fire  in  the  pipe,  nor  any 
smoke  from  the  pipe  or  i^m  the  agrat's 
month ;  bnt  Uie  fallnre  to  show  that  fire  was 
In  the  pipe  did  not  render  the  erldoice  in- 
admisslblft 

Had  It  been  shown  that  tbwe  vas  fire  In 
the  pipe,  and  that  smoke  and  sparks  were 
being  emitted  from  it,  the  evidence  wonld 
iLave  been  mndi  more  convincing  to  show 
negllgukce ;  bnt  the  failure  to  ^w  any  one 
of  Oiese  additional  evidentiary  facts  did  not 
render  the  fact  that  the  agent  was  drunk  at 
the  time  of  the  loading  of  tbe  cotton  and  had 
a  pipe  in  his  month  whem  handling  the  cotton 
inadmissible.  It  was  open  to  the  jnry  to  in* 
fer  that  flre  was  in  the  p^  at  the  time  in 
question,  and  that  it  was  commnnlcated  to 
the  cotton,  and  that  It  was  so  communicated 
by  reason  of  the  drunken  condition  of  def  cod- 
ant's  agent  who  was  handling  it,  and  that 
sndi  acts  wwe  acUonable  n^llgence  as  allege 
ed.  It  was  likewise  asfca  to  tbe  }nry  to  in* 
fer  from  this  and  other  evidence  in  the  case 
that  but  for  the  dmnken  condition  of  this 
agent  while  handling  the  cotton,  and  but  for 
the  fact  that  he  bad  a  pipe  while  drunk  and 
while  BO  handling  the  cotton,  the  flre  would 
not  have  occurred;  and  that,  if  it  did  so  oc- 
ccr  on  this  account,  It  was  actionable  negli- 
gence. It  was  likewise  open  for  the  Jury  to 
infer  that  bnt  for  tbe  dmnken  condition  of 
tUs  agmt  the  flre  wonld  have  bem  dlscoror- 
ed  sooner,  and  the  spreading  to  plaintUTs 
property  have  been  prevented.  Bnt  for  the 
dnmt^  condition  of  this  agent  the  flre  might 
.have  been  discovered  when  tbe  odor  of  burn- 
ing cotton  was  detected— whldi  was  ^bt  or 
ten  hours  before  the  flre  broke  out  It  was 
open  to  the  Jury  to  Infer  this  from  all  the  evi- 
dence, and  also  to  infer  that  the  flre  was  at 
that  time  smoldering  in  the  bales  of  cotton, 
and  dat  a  reasonable  Inspection  of  tiie  cars 
or  premises  would  have  discovered  the  flre, 
and  thus  admitted  of  Its  being  extinguished, 
to  the  preservation  of  plaintiff's  property.  If 
the  flre  did  not  originate  and  occur  on  ac- 
count of  the  negligence  of  the  defendant's 
agent  In  the  manna  In  whlcdi  the  evidence  of 
Idalntlff  tended  to  establlsb,  It  Is  difficult  to 
conceive  any  reasonable  cause.  This  evi- 
dence. In  connection  with  other  undlq)uted 
facts  in  the  case,  we  think  authorised  the  In- 
ferenc©  that  the  flre  originated  or  spread  on 
account  of  the  actionable  negligence  of  de- 
fendant's agent,  and  that  the  defendant  was 
answerable  for  sncb  negligence  of  Its  agent. 

While  the  fact  that  tbe  aguit  was  drunk 
when  the  cotton  was  being  loaded  Into  the 
car  or  the  fact  that  be  had  a  pipe  In  his 
mouth  while  be  vras  worktaig  with  tbe  cot- 
ton, OT  the  t&ct  that  tbe  odor  of  burning 
cotton  was  ^tectod  so<m  after  these  acts  of 
the  agent,  and  eight  or  ten  hours  before  tbe 
flre  broke  ont  of  the  cars  and  vras  communl- 
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cated  to  plaintiff's  property,  standing  alone, 
would  not  bo  suffldoit  to  Justify  the  ver- 
dict against  the  defendant,  yet  each  drcnm- 
stanoe  was  competent  and  admissible,  and. 
when  all  are  considered  together  and  In  con- 
nection with  all  the  other  evidence,  we  are 
not  prepared  to  aay  that  the  pvldence  was 
Insufficient  to  support  the  verdict  The  flre 
oceuRlng  In  the  nl^ttlme^  as  it  did,  and 
originating  among  tbe  bales  of  cotton,  dosed 
as  tiiey  were  In  tbe  eax,  the  eWdence  to 
prove  bow  the  cotton  was  first  Ignited  wonld 
almost  of  necessity  depend  upon  elrcnuiBtan- 
tlal  erldajce.  This  court  has  several  times 
held  tliat  evidence  may  be  snffldoit  to  prove 
the  origin  of  the  flre  and  the  negligence  of 
the  defendant  In  setting  it  ont  Johnston's 
Case,  128  Ala.  288.  2»  South,  771;  Ualone's 
Case,  109  Ala.  SOO,  20  South.  8S;  Elliott  on 
Railroads,  |  1248.  The  court  having  limited 
the  evidence  as  to  tbe  drunkenness  of  the 
agent  and  bis  having  a  pipe  In  his  mouth  to 
the  time  during  which  he  was  engaged  in 
handling  and  loadii^  the  cotton  which  caught 
on  flre,  there  was  clearly  no  error  in  Its  ad- 
mission. Wlgmore  on  Ev.  |  85,  and  notes. 
The  rule  Is  thus  stated  in  1  Shearman  & 
Uedfleld  on  Negligence,  |  58:  "Tbe  plaintiff 
is  not  bound  to  prove  more  than  enough  to 
raise  a  fair  presumption  of  negligence  on  the 
part  of  the  defendant  and  of  resulting  In- 
Jury  to  himself.  Having  done  this,  he  la  en- 
titled to  recover,  unless  the  defendant  pro- 
duces evidence  sufficient  to  rebut  this  pre- 
sumption. It  has  sometimes  been  held  not 
sufficient  for  the  plaintiff  to  establish  a  prob- 
ability of  the  defendanfs  fault;  but  this  Is 
going  too  far.  If  the  facts  proved  make  it 
probable  that  the  defendant  violated  his 
duty.  It  Is  for  the  Jury  to  decide  whether  he 
did  so  or  not  To  hold  otherwise  would  be 
to  deny  the  value  of  circumstantial  evidence- 
As  already  stated,  the  plaintiff  Is  not  bound 
to  prove  his  case  beyond  a  rea8<»iable  doubt; 
and,  although  the  facts  shown  must  be  more 
consistent  with  the  negligence  of  the  defend- 
ant than  with  the  abs^ce  of  It  they  need 
not  be  inconsistent  with  any  other  hypothe- 
sis. It  la  well  settled  that  evidence  of  neg- 
ligence need  not  be  direct  and  positive.  Cir- 
cumstantial evidence  la  sufficient  In  the 
nature  of  the  case  the  plaintiff  must  labor 
under  difficulties  In  proving  the  fact  of  neg- 
ligCTce;  and,  as  that  fact  Itself  is  always  a 
pelatlve  one.  It  Is  susceptible  of  proof  by  evi- 
dence of  circumstances  bearing  more  or  less 
directly  upon  the  fact  of  nei^lgence,  a  kind 
of  evidence  which  mi^t  not  be  satlsfactwy 
In  other  classes  of  cases,  open  to  clearer 
proof.  This  is  <m  the  general  principle  of 
the  law  of  evidence,  which  holds  that  to  be 
sufficient  or  satlsfactwy  evidoice  whlidi  sat- 
isfles  an  unprejodiced  mind.  Proof  that 
similar  accidents  do  not  happen  from  similar 
things,  vrben  properly  managed,  Is  craipetent 
to  raise  a  presnmptlfm  ot  negUtenoOk  wbere 
an  accident  has  happened." 
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It  may  be  true,  as  contended  b7  appellant, 
that  the  burden  ttf  proof  and  the  presnmp- 
ttons  of  ncsUsence  are  somewhat  different 
In  cases  In  wbicta  pn^rty  Is  fired  directly 
by  sparks  emitted  from  engines  from  cases 
like  the  one  imder  consideration,  In  wbldi 
the  fire  spread  from  other  property  on  fire 
upon  the  right  of  way  of  the  railroad  com- 
pany. Elliott  on  Railroads,  1 1242.  contains 
the  fbUowlns  statonent  of  the  mles  In  tbe 
two  cases:  "Where  a  fire  Is  caused  by  in- 
flammable material  on  the  right  of  vay  or 
by  fire  vpreadlns  from  the  right  of  way,  the 
anOiorlUes  are  pretty  well  agreed  that  the 
burden  of  proving  ne^gence  rests  upon  the 
plaintiff.  In  sndi  cases.  It  Is  bat  just  that 
the  bnrden  should  rest  upon  the  plaintiff,  for 
tha  means  of  proof  are  as  equally  avaUable 
to  the  plaintiff  as  to  the  defendant  Tha 
gist  of  such  action  In  muSi  cases  la  nei^- 
gence  in  suffering  the  fire  to  escape,  and  the 
burden  In  showing  n^Ugence  In  tiiat  respect 
rests  upon  the  plalntUE.  But  where  a  fire  is 
set  directly  by  sparks  from  a  locomotive, 
and  tile  tuMaa  Is  predicated  on  negligence  of 
the  company  In'utfng  a  locomotlTe  wUh  d» 
fectlTe  apparatus  or  equipments  or  In  ne^ 
Ugently  and  unsklllfaUy  managing  a  locomo- 
tive^ the  antiiorltles  are  In  direct  confilct  as 
to  who  has  the  burden  of  proof."  Shearman 
A  Bedfleld  cm  Negligence,  I  676,  states  the 
rule  as  to  the  burden  of  proof  as  follows: 
"Hie  decided  weight  of  authori^  and  of 
reason  Is  In  f  aror  of  holding  that,  the  origin 
of  the  fire  being  fixed  upon  the  railroad  com- 
pany, It  Is  presumptively  chargeable  with 
negligence,  and  must  assume  the  bnrden  of 
proving  that  it  had  used  aU  those  precau- 
tions for  confining  sparks  or  cinders  (as  the 
case  may  be),  which  have  been  already  men- 
tioned as  necessary.  This  Is  the  common 
law  of  England,  and  the  same  rule  has  been 
followed  in  the  federal  courts  and  in  the 
state  courts.  •  •  ♦ '»  The  evidence  in  this 
case  having  conclusively  shown  that  the 
fire  originated  In  the  box  car  loaded  with 
cotton,  which  was  on  defendant's '  right  of 
way  and  side  track,  and  that  It  was  not  prob- 
able that  it  was  fired  by  any  other  means 
than  the  negligence  of  defendant's  agents, 
and  there  being  sufficient  circumstantial  evi- 
dence from  which  the  Jury  could  infer  such 
n^llgence  on  the  part  of  defendant's  agent 
we  hold  that  there  was  sufficient  evidence 
to  carry  the  case  to  the  Jury  and  to  support 
the  verdict  rendered.  It  Is  matter  of  com- 
mon knowledge  that  fire  In  bales  of  cotton 
which  are  well  packed  bums  very  slowly, 
and  that  it  may  so  bum  for  a  long  time  be- 
fore blazing,  and  that,  while  so  burning,  it 
gives  out  an  odor  like  that  of  rags  or  cloth 
burning,  and  that  fire  In  bales  of  cotton  may 
be  detected  by  this  odor  long  before  there  is 
any  other  evidence  of  the  fire,  unless  It 
should  be  small  quantities  of  smoke.,  The 
evidence,  therefore,  that  this  odor  was  de- 
tected and  the  attentl<m  ot  defendant's  agents  1 


m 

called  to  it  was  admissible,  though  this  hap- 
pened eight  or  ten  boors  beftne  the  cotton  In 
the  cars  biased  up,  or  was  discovered  by  tiie 
plaintifr. 

The  contract  or  agreement  between  the  de- 
foidant  and  the  Eagle  Company,  by  which 
the  latter  agreed  to  Indemnify  the  former, 
or  to  save  it  harmless  against  all  damages 
on  account  of  the  destructlMi  of  the  seed- 
house  or  Its  contents,  in  consideration  of  the 
iwlvllege  of  erecting  such  house  on  defend- 
ant light  of  way,  was  not  relevant  or  ma- 
terial evidence  mi  this  trlaL  It  was  not 
shown  that  plaintiff  was  a  par^  or  privy  to 
tiw  contract,  and  it  was  shown  that  he  had 
no  knowledge  ot  notice  of  It  prior  to  the  loss 
sortalned.  The  mere  fact  that  he  had  the 
permlsBlon  or  consent  of  the  Eagle  Ocunpaiqr 
to  store  his  seed  in  the  house  did  not  render 
him  liable  to  the  provisions  of  that  contract 
The  contract  on  its  face  did  not  purport  to 
bind  the  plaintiff  or  any  one  except  the  par- 
ties to  It.  and  plaintiff  was  conduslv^ 
shown  not  to  have  had  any  knowledge  or 
notice  thereof.  The  mere  facta  that  the 
honae  was  <m  the  right  of  way  of  the  de- 
fendant and  tiut  plBtntlff  had  placed  his 
seed  therein  without  the  knowledge  or  con- 
sent of  the  defendant  did  not  and  could  not 
defeat  or  prevent  plaintiff's  right  of  action, 
tf  It  otherwise  existed.  Plaintiff  was  shown 
to  have  obtained  the  consent  to  so  store  bis 
seed  from  the  proper  party — ^the  Eagle  Com- 
pany. It  was  not  shown  that  defendant  had 
ever  attempted  to  control  the  use  to  which 
the  bnllding  should  be  put  Moreover,  it  Is 
shown  that  it  was  being  used  for  the  express 
purpose  fer  which  It  was  built  It  could  be 
no  defense  of  Justification  in  this  action  that 
the  seedhouse  was  erected  and  maintained 
on  defendant's  right  of  way  under  the  con- 
tract In  question.  As  before  stated,  the 
plaintiff  was  not  a  party  ot  privy  to  it  and 
was  not  bound  by  it  It  was  not  necessary 
for  the  plaintiff  to  show  that  the  Eagle  Com- 
pany had  notified  defendant  of  his  use  of 
this  property.  The  contract  did  not  so  pro- 
vide; and,  bad  It  done  so.  It  was  shown  that 
plaintiff  bad  no  knowledge  or  notice  of  the 
contract 

All  the  charges  which  were  In  effect  the 
general  affirmative  charge  for  defendant 
as  to  any  one  or  more  of  the  counts,  were 
properly  refused  for  the  reasons  that  there 
was  sufficient  evidence  to  carry  all  material 
questions  to  the  Jury  as  to  each  count  and 
that  the  defendant  had  failed  to  prove  its 
special  plea  numbered  2. 

Charge  7  was  properly  refused.  The  fact 
that  plaintiff  used  the  seedhouse  as  a  licen- 
see of  the  defendant  if  the  Jury  bad  or  could 
have  BO  found  would  not  have  authorized  a 
verdict  for  defendant  The  chaige  In  effect 
was  that  If  plaintiff  was  so  occupying  the 
seedhouse,  he  could  not  recover.  As  we  have 
shown  above,  this  Is  not  the  law. 

It  was  not  necessary  for  plaintiff  to  have 
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had  the  pomliBion  fO.  the  detoidant  to  so 
nee  the  seedhooae  In  qneetlon,  in  order  to 
render  the  defeadant  liable;  nor  was  ttie 
fact  that  he  so  used  it  without  defendant's 
knowledge  or  cauent  a  bar  to  his  right  to 
recover.  If  oiOierwlae  he  was  entitled  to  xe- 
corer.  For  this  reason,  charge  8  was  prop- 
erly refused. 

Charge  11  assumes  as  matter  of  law  that 
smoking  a  pipe  while  in  close  pnudrnttr  to 
«otton  la  not  ne^lgenee.  It  might  or  might 
not  be,  depending  npon  other  attending  di^ 
cnmstances.  The  charge  Invaded  the  prov- 
ince  of  the  jury,  and  had  a  tendency  to  mla> 
lead  them,  and  for  these  reaatms  was  prop- 
erly refmed.  A  charge  whidi  denies  to  the 
Jury  the  right  to  Infer  leglUmate  and  rea- 
sonable facts  from  other  facts  proven  \m 
propra-ly  refiued.  It  was,  as  we  have  before 
stated,  a  question  for  the  jury  to  say  wheth- 
er or  not  the  smoking  of  a  p^  under  the 
circumstances  was  negllgencew 

Finding  no  error  In  the  record,  the  Judg- 
ment must  be  affirmed. 

Affirmed. 

DOWDELL,  C.  J..  SDd  ANDBRSON  and 
BAYBB.  JJ~  concur. 


PBOPUirS  BANK  OF  EVBBGRBEN  T. 
BOBBINS. 

(Snpieme  Court  of  Alabama.  April  21,  ^la) 

1.  Chattcl  MovroAoas  (|  211*)  —  Absigh- 
UBNT— Bona  Fidk  Fdbchaseb  —  Tbakspes 

rOB  COIXKCTXOR. 

Where  a  bank  to  which  a  chattel  mortgage 
bad  been  aadaned  returned  it  to  the  asaignor 
"for  collection,^'  with  antboritv  to  the  aaalgnor'a 

{iresident  to  renew  all  paat-one  paper,  and  to 
nclude  in  the  renewals  any  advances  to  be 
made  In  the  enanlng  year,  aa  waa  the  aaalgnor'a 
eoatom,  the  bank  waa  not  a  purchaser  for  value 
of  the  renewed  note  and  mortgage,  IncludiDg 
an  amoont  which  the  assignor  had  agreed  to  ad- 
vance to  the  mortgagor  for  the  ensuing  year, 
but  which  was  never  in  (act  advanced,  so  as  to 
entitle  it  to  recover  more  than  the  true  in- 
debtedness repreaented  by  the  mortgage. 

[IM.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  458;  Dec.  Dig.  {  211.*] 

2,  Estoppel  (|  25*)— Mobtoaoes. 

Complainant  executed  a  chattel  mortgage 
to  a  banking  company  in  1904.  and  in  February, 
1905,  owed  the  company  (108.45,  less  certain 
interest  On  that  date  he  renewed  the  1904 
mortgage,  but  the  amount  was  Bxed  at  $300.  the 
ezccaa  to  cover  advances  to  be  made  in  1905^ 
but  on  March  17,  1905,  the  company  waa  ad- 
judged bankrupt,  and  the  advances  were  never 
made.  During  1904  the  mortgage  waa  transfet^ 
red  as  collateral  to  plaintiff  bank,  and  later 
turned  over  to  the  banking  compftny  for  col- 
lection for  plaintlFs  account  In  March.  1905, 
the  1905  mortgage  waa  transferred  to  plaintiff, 
and  on  February  15,  1906,  that  mortgage  was 
taken  np  by  the  mortgnge  In  questioa.  which 
was  executed  by  complainant  to  olaiotiff  bank 
for  |32&  Held,  that  the  bank  havtug  parted 
with  no  value  otber  than  that  Inhering  in  the 
surrender  of  the  1905  mortgage,  for  which  for- 
bearance It  was  only  entitled  to  Interest  on  the 
true  amoont  due  at  8  i>er  ceot,  complaluaDt  by 


executing  the  1906  mortgage  was  not  eatoi^ied 

to  question  the  aum  for  which  the  1005  mort- 
gage was  given. 

[Ed.  Note.— For  other  cases,  see  Eatoppel, 
Dec.  Dig.  S  25.*] 

Appeal  from  Chancery  Court,  Conecuh 
County;  L.  D.  Gardner,  Chancellor. 

Bill  by  T.  a  Bobbins  against  the  Peo- 
ple's Bank  of  Evergreen.  Decree  for  com- 
plainant, and  defendant  appeals.  Affirmed. 

Hamilton  ft  Crompbou  and  B.  M.  Powell, 
for  ai^lant  Edwin  G*  Page  and  Fltts  & 
I<eigh,  for  appellee; 

McCLBLLAN,  J.  BlU  by  mortgagor 
against  mortgagee  for  an  accounting  and  to 
redeem  upon  paymoit,  which  he  offers  to  do, 
of  the  averred  true  amount  of  the  mortgage 
dd)t 

These  facts  must  be  taken,  after  careful 
review  of  the  testimony,  as  esteblished:  Bob- 
bins, amwllee  (complaimuit  bdow),  ezecnted 
in  1904  to  the  Eivcvgreen  Mercantile  &  Bank- 
ing Company  a  mortgage  on  his  crops  for 
that  year  and  on  his  personal  property.  On 
February  16,  190S,  Bobbins  bwed  the  named 
company  $106.45,  less  the  Interest  on  the  due 
sum,  from  that  date  to  October  1,  1006.  On 
that  date  he  raiewed  the  190i  mortgage,  but 
the  amount  was  fixed  at  $800,  the  excess  in 
amount  being  inserted  In  order  to  cover  ad- 
vances for  the  year  190S  agreed  to  be  made  to 
him  by  the  company.  On  March  17,  1905, 
the  company  ceased  to  do'  bualness,  beli^ 
adjudged  an  Involuntary  bankrupt  The  ad- 
vances intended  to  be  covered  by  the  excess 
sum  were  nevor  made.  During  the  year  1804 
the  company  became  indebted  to  the  People's 
Bank  of  Bvergreen,  and,  as  collateral  securi- 
ty for  that  indebtedness  the  Bobbins  mort- 
gage of  1904,  among  other  choses  in  action, 
was  transferred  to  the  bank.  In  August, 
1904,  this  mortgage,  with  others  so  tran^ 
ferred  to  the  bank,  was  tnraed  over  to  the 
company  "for  collection"  tat  account  of  the 
bank.  It  was  not  specifically  controverted 
that  "the  undorstending  between  the  Bver- 
green Mercantile  &  Banking  Company  and 
the  People's  Bank  of  Evergreen  was  that  the 
Evergreen  Mercantile  &  Banking  Company 
should  renew  all  past-due  papers,  and  let 
the  papers  include  future  advances  to  be 
furnished  during  the  ensnlng  year.**  In 
March,  1905,  the  mortgage  of  date  Febmary 
16,  1905,  was  trsnsferred  to  the  bank.  On 
February  15,  1006,  this  mortgage  was  taken 
up  by  a  mortgage,  the  foreclosure  of  which 
was  enjoined  in  response  to  this  bin,  for 
$328,  executed  to  the  bank  by  Bobbins. 

The  respondent  (appellant)  invokes  two  de- 
fenses against  the  rdltf  soiu^t  by  the  bill 
and  granted  by  the  decree  appealed  from, 
viz.,  first,  that  it  was  an  Innocent  pQrchaBa> 
for  value  and  without  notice  of  the  mortgage 
for  $300  of  date  rebmary  16,  1906;  second, 
that  the  complainant  is  estopped  to  oontro- 
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Tert  the  Bom  for  wbleb  tbe  mortgage  of  Feb- 
ruary  16,  1906,  was  given,  viz^  $300,  for  the 
reason  that  by  tbe  adJnBtnient  between  ap- 
pellee  and  appellant,  evidenced  by  the  mort- 
gage of  Vebroary  16,  iSW,  the  snm  doe  the 
appellant  wu  fixed  at  (828,  Interest  being 
added. 

There  can  be  no  donbt  on  the  evidence  -in 
this  record  that  the  relation  created  by  the 
ddlvery  of  the  1004  Bobbins  mortgage  to 
the  company  by  the  bank  "for  collection"  for 
account  of  the  bank  was  that  of  principal 
and  agent,  and  that  the  bank  conferred  on 
Brooks,  as  president  of  the  company,  the  au- 
thority generally  to  Include  a  sum  to  cover 
advances  for  the  year  1800  In  handling  past- 
doe  paper.  It  also  appears,  with  certainty, 
'ttiat  tbe  bank  was  fully  aware  of  the  charac- 
ter of  business  then  being  done  by  the  com- 
pany, viz.,  that  of  making  advances,  which. 
In  our  legal  parlance,  has  acquired  a  definite 
meaning.  Within  the  scope  of  the  agent's 
authority  khowledge  of,  or  notice  to,  the 
agent  Is  that  of  tbe  principal.  Wll^,  Banks 
&  Go.  V.  Knight,  27  Ala.  836,  346;  Goodbar 
et  al.  V.  Daniel,  88  Ala.  583,  7  South.  264, 
16  Am.  St  Rep.  76.  In  the  first  case  dted 
It  is  said:  "  •  •  ♦  Upon  general  princi- 
ples of  policy,  It  must  be  taken  for  granted 
that  the  principal  knows  whatever  the  agent 
knows."  The  application  In  this  Instance  of 
tbe  principle  Just  stated  precludes  the  re- 
spondent from  the  benefit  of  -the  protection 
accorded  Innocent  purchasers  for  value  and 
without  notice.  Even  If  the  respondent  paid 
foil  value  for  tbe  mortgage  of  February  16, 
1005,  by  tbe  application  of  Its  face  value  to 
the  Bush  Grocery  Company  note  previously 
assigned  to  the  bank,  the  bank,  through  Its 
snthorlzed  agent,  the  company,  was  then 
charged  with  notice  that,  while  the  mort- 
gage (of  19CKS)  represented  on  Its  face  an  in- 
debtedness of  $300,  yet,  in  fact,  its  real  evi- 
dence of  obligation.  Its  consideration,  was 
for  approximately  $100,  unless  the  agreement 
to  make  advances  for  190Q  was  carried  out — 
a  condition  never  met,  either  by  the  com- 
pany or  the  bank.  Being  so  charged  with 
notice  of  the  paper's  Infirmity  in  the  parties 
nlar  Indicated,  the  bank  was  not  an  Inno- 
cent purchaser  for, value  and  without  notice 
of  the  Bobbins  1005  mortgage  beyond  the 
sum  of  tbe  true  Indebtedness  evidenced 
thereby. 

The  second  defense,  before  stated,  cannot 
be  sustained.  It  does  not  appear  that  the 
surrendered  fby  the  bank  to  Bobbins)  mort- 
gage of  1005  and  the  taking  of  the  mort- 
gage of  1006  wrought  any  Impairment  of  the 
bank's  security  for  the  true  sum  really  repre- 
sented by  the  1905  mortgage.  Indeed,  tbe 
complainant's  offer  to  do  equity  by  satisfy- 
ing all  real  liability  against  htm  on  account 
of  the  1805  mortgage  debt,  and  that  being  a 
condition  to  bis  relief  as  prayed,  precluded 
tbe  possiUlity  of  respondents  suffering  loss 
by  reason  of  tbe  snrrender  and  cancelation 
of  the  mortgage  of  1906.  It  Is  further  shown. 


without  dispute,  that  t^e  bank  parted  with 
no  value  other  than  that  Inhering  In  the  sur- 
render and  cancellation  of  the  mor^ge  of 
1905.  At  most,  forbearance  to  enforce  tbe 
payment  of  the  1805  mortgage  debt  was  the 
effect  of  tbe  arrangement  and  acts  of  the 
parties  In  canceling  the  1905  mortgage,  and 
in  taking  the  mortgage  of  February  16,  1806. 
The  legal  limit  of  exaction  tor  this  forbear- 
ance was  8  per  cent  Interest  on  the  true 
sum  due  when  the  last-mentioned  mortgage 
was  given  and  taken.  Beyond  that  the  con- 
tract would  be  usurious  and  unenforceable. 
Darden  v.  Schuessler,  154  Ala.  872,  45  South. 
130.  Under  tbe  circumstances  present  in 
this  caie— tbe  respondent  not  being  an  in- 
nocent purchaser  vrlthout  notice  as  indicated 
— it  Is  obvious  that  the  mortgagor  was  clear- 
ly within  his  rights  when  he  Invoked,  and 
was  sustained  In,  an  Investigation  of  the  real 
consideration  for  his  obligatlooiB,  being  only 
accountatde  therefor. 

For  ai^llant  we  are  referred,  as  bearing 
upon  the  stated  second  ground  of  defense,  to 
five  decisions  of  this  court    We  have  con- 
sidered each  of  them.   Perdue  v.  Brooks,  85 
Ala.  460,  5  South.  126,  Gee  v.  Bacon,  0  Ala. 
690.  and  Palmer  t.  Severance,  8  Ala.  53, 
were  cases  where,  in  effect,  the  payor  or 
mortgagor  Induced  a  third  party,  Ignorant  of 
the  fact  that  the  omtract  was  usurious,  to 
part  with  value  or  to  assume  obligations  In 
:  respect  thereto.    It  was  correctly  held,  of 
I  course,  that  the  payor  or  mortgagor  was  es- 
'  topped  as  against  such  innocent  third  person 
from  asserting  that  the  original  contract  was 
usurious.    Jackson  v.  Henry,  10  Johns.  (N. 
Y.)  196,  204,  0  Am.  Dec  828,  also  cited,  be- 
longs to  the  same  class  of  cases  as  those  re- 
ferred to.   To  like  effect,  in  principle,  Is  the 
case  of  Tapscott  v.  Gibson,  129  Ala.  508,  30 
South.  23,  though  there  the  payor  undertook 
to  assail  the  consideration  of  the  note  which 
'  he  had  Induced  the  third  party  to  purchase. 
Cook  V.  Borne  Brick  Co.,  08  Ala.  400,  12 
South.  018,  was  an  action  by  a  materialman 
to  enforce  a  lien  for  brick  furnished  to  con- 
struct defendant's  (appellant's)  house.  While 
j  the  report  of  the  appeal  Is  not  very  satisfac- 
1  tory  on  this  point  it  seems  that  the  defend- 
I  ant  undertook  to  avoid  loss  by  recouping 
I  damages  for  delay  in  completion  of  the  struc- 
ture consequent  upon  the  failure  of  the  plaln- 
I  tlfr  to  deliver  the  brick  promptly.  Defendant 
I  had  paid  the  contractors  In  full,  less  a  sum 
equal  to  the  demand  of  the  plaintiffs,  and 
I  had  agreed  to  claim  no  damages  for  delay  In 
completion  of  the  building.   The  court  held 
that  defendant  had  cut  himself  off  from  tbe 
right  to  sustain  recoupment  on  that  ground. 
Among  other  elements  differentiating  Cook  v. 
Borne  Brick  Co.  from  tbe  case  at  bar  it  will 
suffice  to  suggest  this  one:    That  there  the 
defendant  was  concluded  by  his  acts  against 
a  claim  for  damages,  whereas,  here  the  com- 
plainant Invokes  Inquiry  Into  the  considera- 
tion of  an  obllgatltm  purchased  (we  assume) 
by  one  charged,  as  befwe  stated*  with  no- 
Digitized  by  Google 
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tlce  of  Its  Infirmity  In  that  regard.  Cook  t. 
Borne  Brick  Co.  iB  wlUiout  bearing  on  the 
controversy  here.  Henderson  v,  Boyett,  126 
Ala.  172.  28  South.  86,  Involved  resdasloo  of 
a  contract,  and  announces  the  familiar  rale 
of  duty  of  the  resclnder  to  place  the  adver- 
sary in  statu  quo.  This  case  deals  with  a 
field  of  the  law  foreign  to  that  In  hand,  viz., 
the  right,  unless  an  estoppel  Intervene,  to 
Inquire  Into  the  consideration  of  the  oMlga- 
tlon  sought  to  be  enforced. 

We  find  no  merit  In  the  ai^Ianfs  crltl- 
alsms  of  the  decree  ap[>ealed  from,  and  it  Is 
affirmed. 

Affirmed. 

I 

DOWDELL,  G.  J.,  and  SIMPSON  and 
SATBB,  JJ.,  ooncnr. 


laLLBBr-BRSNT  LUM6DR  Ca  T.  DOUG- 
LAS et  aL 

(Supreme  Court  of  Alabama.   April  21,  10ia> 

1.  Rahaoads  Q  480*}— Fxbu— Bubdeh  or 
PKOor. 

Where  fire  Is  communicated  to  property 
from  an  operated  locomotive,  the  burden  la  on 
defendant  to  show  prima  facie  that  the  fire  was 
thna  communicated  without  negligeuce  of  de- 
fendant in  the  construction,  equipment,  or  oper- 
ation of  the  locomotive. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1700-1718;  Dec  Dig.  I  480.*] 

2.  BviDKRCK  <|  886*)  — "IwFBMHcrf'— "Sup- 

posmow." 

"Inference,"  In  legal  iMrlance,  as  respects 
evidence,  is  a  veiy  different  thing  frtmi  "sup- 
position.'* The  former  is  a  deduction  from 
proven  facts,  while  the  latter  requires  no  such 

? I  remise  for  its  justification.  Courts  and  juries, 
n  dealing  with  the  inquirv  whether  a  party 
has  discharged  his  burden  of  proof,  cannot  pro- 
nounce on  mere  aappoeition  that  the  burden  has 
been  met,  but  can  only  establish  the  ultimate 
fact  frran  others  justl^ing  sn<^  Inference  (cit- 
ing Words  &  Phrases^  vol.  4t  p.  8S78 ;  vol.  8, 
p.  6807). 

(Ed.  Note.— For  other  casea,  see  Evidence, 
Cent.  Dig.  H  2444,  2446 ;  De&  Dig.  1  086.*] 

8.  Railboads     480*)  —  FiBU  —  Busmn  or 
Psoor. 

In  an  action  for  the  deatructlon  of  property 
by  fire  alleged  to  have  been  communicated  by 
the  operation  of  a  locomotive,  the  burden  was 
on  defendant  to  exclude  prima  fade  the  tiiree 
means,  namely,  negligent  constmction,  equip- 
ment, and  operation,  by  which  the  fire  could 
have  been  n^ligently  conunonicated  to  the  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  SS  1700-1714;  Dec.  Dig.  |  48a*] 

4.  Railboads  (i  484*)— FzBKB— Qtnsnoii  fob 

Jtjbt. 

In  an  action  for  the  destruction  of  properW 
alleged  to  have  been  caused  by  a  fire  communi- 
cated by  defendant's  locomotive,  evidence  that 
20  or  30  minutes  after  a  locomotive  that  might 
bave  emitted  sparics  passed  a  building  of  unde- 
fined distance  from  the  track,  on  a  day  when 
the  wind  condition  was  not  shown,  the  building 
was  discovered  to  be  on  fire,  on  Its  root  on  the 
rfda  next  tiie  track,  was  Insnflleient  to  require 


submission  to  the  jury  of  tiie  question  whether 
the  locomotive  set  fire  to  the  building. 

[Ed.  Note.— For  other  esses,  see  Bailroads, 
Cent  Dig.  H  1740-1743;  Dec.  Dig.  f  481.*] 

Appeal  from  drcult  Court,  Coffee  Coun- 
^;  H.  A.  Pearce,  Judge. 

Action  by  A.  B.  Douglas  and  another 
against  the  UUIer-Breot  Lmnber  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.  Reversed  and  remanded. 

W.  O.  Mnlkey  and  J.  F.  Sanders,  for  ap- 
pellant John  H.  Wllkenon  and  Olande  Ri- 
ley, for  appellees. 

McCLELLAN,  J.  Action,  by  appellee 
against  appellant,  for  loss  of  property,  by 
fire  alleged  to  have  been  negligently  commu- 
nicated to  a  depot  of  the  LoulsfUte  A  Nash- 
ville Railroad  Company,  where  It  was  for 
shipment,  by  a  locomotive  operated  by  appel- 
lant over  the  track  of  the  Louisville  &  Nash- 
ville Railroad  Company. 

It  Is  settled  with  us,  by  repeated  decision, 
that,  where  fire  Is  communicated  to  property 
from  an  operated  locomotive,  the  burden  of 
proof  is  upon  the  defendant  to  show,  prima 
facie,  that  the  flre  was  thus  communicated 
withont  neglig^ice  of  the  defendant  in  the 
construction,  equipment,  or  operation  of  the 
locomotive.  L.  &  N.  R.  R.  T.  Reese.  ^  Ala. 
497,  6  South.  283,  7  Am.  St  Rep.  66;  Snlll- 
van  Co.  V.  li.  &  N.  B.  R.  Co.,  50  Sonth.  941 ; 
L.  &  N.  B.  B.  Co.  T.  SherrUl.  162  Ala.  213, 
44  South.  681  (treating  charge  5,  among  oth- 
ers). 

It  was  admitted,  on  the  trial  below,  that 
the  engine  In  this  instance  charged  to  have 
communicated  the  fire  "wab  not  equipped 
with  proper  spark  arrester." 

If  the  flre  was  communicated  to  the  roof 
of  the  Louisville  &  Nashville  Depot,  at  Pink. 
Ala.,  the  defendant  did  not  discharge  the 
burden  of  proof  resting  on  it  to  show,  prima 
facie,  that  the  fire's  communication  was  not 
the  result  of  Its  negligence.  In  such  case, 
where  the  communication  of  the  flre  Is 
shown,  positively  or  clrcamstantlally,  the  ob- 
ligation Is  on  the  defendant  to  exclude,  pri- 
ma fade,  the  three  means,  viz.,  construction, 
equipment,  and  operation,  by  which  the  flre 
may  have  been  negligentiy  communicated  to 
the  property.  So  that  In  this  case,  the  chief 
question  Is:  Was  the  fire,  dratroying  ap- 
pellee's property,  coQunnnlcated  defend- 
ant's locomotive? 

When  taken  with  the  utmost  favor  for  ap- 
pellee, the  evidence  In  this  record  is  not  suf- 
ficient, even  cIrcQmstantlally,  to  have  re- 
quired the  submission  of  the  stated  Inquiry  to 
the  Jury.  It  was  shown  that  "no  one  saw 
any  sparks  being  emitted  or  thrown  from  the 
engine  (defendant's)  on  this  occasion."  The 
evidence  was  In  conflict  on  the  Issue  whether 
steam  was  being  "worked"  when  this  engine 
passed  the  depot  If  the  oiglne  was  not  un- 
Osr  ateam,  all  tiie  witnessea  testify  tibat  the 
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defaidant  Is  responsibla  ^^'^ereact.  In  I*- 
gal  parlance,  as  respects  evidence,  Is  a  Tery 
different  matter  from  snpposltlon.  The  for- 
mer Is  a  deduction  from  proren  facts  (4 
Words  &  Phrases,  p.  3579) ;  while  the  latter 
requires  no  such  premise  for  Its  Justifica- 
tion (8  Words  A  Phrases,  p.  6807).  And  the 
courts  and  Juries,  In  dealing  with  the  In- 
quiry whether  a  party  has  discharged  his 
burden  of  proof,  cannot  pronoonce  upon 
mere  si^posltlon  that  the  burden  has  been 
met^' 

this  case,  circumstantial  at  best,  we 
find  no  eridence  tending  to  ezdnde  the  rea- 
sonable pwslblllty  that  the  roof  of  the  build- 
ing was  Ignited  by,  for  Instance,  fire  within 
or  about  the  building.  There  Is  no  evidence 
of  the  direction  of  the  wind  (If  such  there 
was)  on  the  occasion,  whether  toward  (from 
the  track)  the  building  or  not.  There  Is  no 
evidence  of  the  distance  of  the  huUdlng  from 
the  tra<^.  The  trash  pile,  we  may  assume 
for  the  argument  only,  was  set  by  this  en- 
gine. The  evidence  shows  that  to  have  been 
15  feet  from  the  track — ^whether  on  the  same 
side  as  the  depot  does  not  ai^»ear — and  100 
yards  north  of  the  d^t  In  the  alisence  of 
evld^ce  tending  to  show  the  distance  of  the 
depot  from  the  track,  and  of  evidence  that 
the  trash  pile  was  Ignited  by  sparks  from  the 
euglne's  smokestack,  and  of  evidence  tend- 
ing to  show  the  relative  location  of  the 
trash  pile  to  the  depot,  whether  on  the  same 
side  of  the  track,  It  Is  obvious  that  the  fir- 
ing of  the  trash  pile  could  not  avail  as  evl- 
dence,  affording  Inference  even,  that  the 
roof  of  the  building  was  set  on  fire  by  qwrks 
emitted  as  the  result  of  the  action  of  applied 
steam  producing  "exfaaust"  of  the  ei^ne— a 
theory  to  which  the  plaintiff  committed  the 
success  of  his  cause.  The  trash  pile  may 
have  been  Jgnited  by  fire  from  beneath  the 
engine,  from  its  fire  box;  and,  if  so,  the 
plaintiff's  stated  flieory  conld  get  no  aux^rt 
from  the  fact  that  the  trash  pile  was  Ignlt* 
ed  by  fire  from  that  part  of  the  engine. 

The  case,  then,  Is  simply  this:  Twenty  or 
80  minutes  after  a  locomotive,  that  might 
have  emitted  sparks,  passes  a  building  of 
undefined  distance  from  the  track,  on  a  day 
when  the  wind  conditions  are  not  shown,  the 
pbuilding  is  discovered  to  be  fire,  on  its 
roof,  on  the  side  next  the  tracic  We  feel  a»- 
Bured  tb&t  svt^h  evidmce  was  Insufficient  to 
require  the  submission  ot  the  Inquiry  to  the 
Jury  whether  the  locomotive  In  question  set 
fire  to  the  buUdlng. 

This  court  has  dealt  often  with  the  in- 
quiry here  presented.  It  is  not,  ot  coarse, 
the  same  question  Uiat  arises  where  the  is- 
sue  Is  n^ligence  vel  non  In  setting  out  a 
fire  shown,  positively  or  <drcamatantlaUy,  to 
have  been  set  out  by  a  locomotive.  In  most 
of  the  cases  (the  Malone  Case,  109  Ala.  600, 
20  South.  33,  and  Sherrlll's  Case,  148  Ala. 
1,  44  South.  163.  and  LouisrUle  &  N.  R.  Co. 
V.  SherrUl.  152  Ala.  218,  44  South.  631,  be- 
ing instances)  there  was  some  evldenco  tend- 
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emfsdon  ot  sparks  was  impossible;  and.  on 
the  contrary,  it  seems  to  have  been  the  the- 
ory that.  If  the  raiglne  was  under  steam, 
sparks  might  be  emitted. 

It  may  tte  granted  that  qrarks  may  be 
emitted  by  an  engine  under  steam ;  yet  that, 
as  Is  obvious,  Is,  al<H)e,  far  short  of  afford- 
ing evidence,  even  Inferentielly,  that  in  fact 
sparks  were  emitted.  The  possibility  that 
a  thing  may  occur  is  not  alone,  under  any 
fair,  reasonable  deductlcHi,  evld^oce,  evw  dr- 
cumstantial,  that  the  thing  did.  In  fact,  oc- 
cur. 

But  It  Is  Insisted  that  the  possibility  stat- 
ed la  not  the  sole  evidence  of  the  aaeerted 
fact,  viz.,  that  spKrka  emitted  from  the  en- 
gine ignited  the  roof  of  the  depot.  The  sup- 
plementary evidence  to  support  the  asserted 
fact  Is  said  to  be  present  In  the  evidence  that 
the  depot  was  discovered  to  be  on  fire,  on 
the  roof,  on  the  side  next  the  railroad,  20  or 
30  minutes  after  this  engine  passed,  and  that 
a  trash  heap,  about  16  feet  from  the  track 
and  north  of  the  d^t,  was  also  discovered 
to  be  on  fire  a  few  minutes  before  the  depot 
was  discovered  to  be  on  fire,  and  that  the 
tra^  pile  was  not  on  flre  before  the  d^end- 
anf  s  train  passed,  "nor  was  there  any  per- 
son standing  near  the  trash  pile  from  the 
time  the  train  passed  and  until  it  was  dis- 
covered to  be  on  fire." 

The  cause  of  a  known' ^ect  nay  be  often 
ascertained,  with  reasonable  certain^,  by  ex- 
cluding other  causes  that  may  hare  produced 
the  known  effect;  whereas,  if  sudi  other 
causes  are  not  aduded.  the  ^fect  to  ascriba- 
hie,  in  point  of  fact,  to  many  causes,  and  Is, 
hence,  incapatde.  for  practical  purposes  of 
(ucertoinmrat,  ot  definite  ascription  to  any 
one  cauBft  Such  indeflnltaiess  cannot  lead 
to  the  certainty  requisite  to  discAiaTge  a  hur- 
aen.  In  pnot,  to  designate  the  cause.  While 
aot  <tf  coarse  In  immediate  point,  thto  tmder^ 
lying  principle  led  the  court  to  hold.  In  Tin- 
ney  ▼.  Central  of  Georgia  By.  Co.,  12d  Ala. 
623,  80  South.  eSR,  that  the  presumption  of 
n^llgence,  in  construction,  equipment,  or  op- 
eration ot  an  engine  setth:^  out  flre,  would 
not  avail  a  plaintiff  where  hto  c<Hnplabit  omit* 
ted.  In  averment  of  negligence  one  of  the 
three  presumptively  n^llgent  causes  tor  the 
ignition  of  plelntifl*8  property  by  fire.  Or, 
to  state  it  otherwise,  that  the  presumption, 
arising  from  property  destroyed  fire  set 
out  by  a  locomotive,  would  not  refer  the 
cause  thereof  to  those  charged.  In  the  plead- 
ing, and  omit  Its  tefetaice  to  a  negligent 
cause  not  counted  cm  In  the  complaint  The 
principle,  though  not  hwe,  as  there,  Involv- 
ing presumption,  but  inference  only,  must 
lead  to  the  conclusion,  on  the  Inquliry  of  fact 
with  which  we  are  here  concerned,  that  the 
plaintiff  does  not  discharge  his  bordoi,  in 
the  absence  ot  positive  evidence  of  the  fact 
asserted,  unless  the  reasonably  possible  caus- 
es of  the  flre  destroying  hla  property  are 
winnowed,  at  least  by  tendencies  ot  the  evi- 
dence to  that  tor  which  (It  netf ifoot)  the 
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iMtg  to  show  enilsBloD  of  eparlu,  bj  tbe  en- 
Cine,  at  or  about  tbe  place  when  the  fire 
started;  also,  the  relative  location  (tf  the 
pobit  of  Inc^tlon  the  fire;  and,  also,  ev- 
idence tmdlng  to  warrant  the  Inferoice, 
from  drcumstances  It  may  be,  ttiat  tbe  fire 
Lad  its  Inc^tlm  In  no  other  reasonably  pos- 
sible cause  than  the  locomotive.  Our  numer- 
ous other  decisions,  bearing  on  the  Inquiry, 
are  readily  accessible^  It  Is  unnecessa^  to 
undertake  thtir  review,  or  to  assume  here  to 
lay  down  any  rule  that  must  be  conformed 
to  in  order  to  afford  evidence  Justifying  tbe 
Inference  that  a  fire  was  set  by  a  locomotive^ 
Counsel  tort  both  litigants  cite  and  rely  upon 
tiie  recmt  decision  of  Southern  Railway  Oo. 
V.  DidEons,  4B  South.  786.  The  facto  and  dr- 
comstances  there  reviewed,  and  on  review  of 
wliieh  the  Judgmmt  below  was  affirmed, 
readily  distinguish  that  case  from  this.  A 
notable  dlltorence  is  that  one  witness  testi- 
fied that  the  engine  in  question  set  out  tbe 
Ore.  It  was  mled,  aside  from  the  disauBloa 
arguendo,  tiiat  the  Inquiry  wheth»  that  en- 
gine set  out  the  fire  was  properly  submitted 
to  title  Jury's  determination. 

The  affirmative  charge,  requested  by  de- 
fendant, was  due  it  on  tbe  evidence  in  the 
record  before  us.  For  Ito  refusal,  the  Judg- 
ment must  be  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  AKDKRSON  and 
SAYI^  33^  cwcnr. 


MeALLISTER-COMAN  CO.  MATHEWS 
et  aL 

(Supreme  Court  of  Alabama.    April  21,  1910.) 

1.  Appeal  and  Ebrob  (|  681*)— iNsuFFiciBifT 
Record  vob  Review— Demubbbb  to  Ahbnd- 
XD  Plea. 

The  overruling  of  a  demurrer  to  an  amend- 
ed plea  cannot  be  reviewed  when  the  amend- 
ment does  Dot  appear  in  tbe  record. 

[Ed.  Note.— For  other  cases,  see  Aimeal  and 
Error.  Gent  Dig.  H  2883,  2884;  Dec.  Dig.  S 
681.*] 

.  2.  Saxxs  ({  117*)— Rescibsioh  or  ConrBAor— 
Failure  to  Deuveb  Showcase  with  Jew- 

XLBT. 

Failure  of  tbe  seller  of  jewelry  to  deliver  a 
showcase  therewith  the  very  moment  or  day  oc 
hour  the  jewelry  was  delivered  is  not  of  itself 
sufficient  to  warrant  rescission,  in  absence  of  a 
provisiOQ  or  stipulation  to  that  effect 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  291 ;  Dea  Dig.  {  117.*] 

3.  Contracts  (8  261*)— Rebcissiow— GBorNoe. 

A  contract  is  made  by  the  joint  will  of  two 
parties,  and  can  only  be  resanded  by  their 
joint  will ;  but  on^  party  may  so  wrongfully 
repudiate  it  as  to  authorize  tne  other  to  re- 
nounce it  and  refuse  to  be  longer  bound  there- 
by, as  when  his  acts  and  c(tadnct  evince  an  in- 
tent to  no  longer  be  bound. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  IS  1174-1180;  Dec  Dig.  |  261.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1513-1684;  vol.  8,  pp.  7618-7UM 


4.  COITTRAOTS  (i  261*)— RESGISSIOir— CteOVHDS. 

Merely  because  a  given  act  or  course  of 
conduct  of  one  x>arty  is  Inconsistent  with  the 
contract  is  not  safllcient  to  authorise  tbe  othei 
to  renounce  It,  bat  It  most  be  inconsistent  witb 
an  lnt«it  to  be  longer  bound  by  it  and,  while 
every  breach  is  incoDslstent  with  the  contract; 
every  breach  by  one  party  does  not  authorise 
the  other  to  renounce  the  contract  in  toto. 

[E!d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {|  1174-1180;  Dea  Dig.  $  261.*J 

5.  Sales  (1  864*)— AonoH  ice  Jbwxlbt  Sold 
— InsumoiEKT  FlIa. 

A  plea  in  assumpsit  averred  that  the  debt 
sued  on  was  based  on  an  account  whicb  was  for 
a  lot  of  JeweliT,  and  as  a  part  of  the  contract 
plaintiff  agreed  to  famish  defendant  a  show- 
case, said  contract  being  In  writlngi  and  sasie 
being  set  out  in  one  of  the  counts  of  the  amend- 
ed complaint,  and  that  relying  on  such,  defend- 
ant agreed  to  parchase  the  jewelty,  and  that 
when  plaintiff  snipped  tbe  same,  it  failed  to  fur* 
nlsb  tbe  showcase,  and  defendants  thereupra 
returned  the  jewelry  to  plaintiEL  who  there- 
after sent  a  showcase  which  defendants  declined 
to  accept  fieM  neither  to  show  a  rescission  of 
the  contract  nor  to  all^  facts  anthori^ng  de- 
fendanu  to  tenonBce  it,  and  hence  to  be  insnfr 
cient 

[Ed.  Note^For  other  cases,  see  Sales.  Gent 
Dig.  8  1022;  Dec  Dig.  {  854.*] 

Appeal  from  Circuit  Court,  Lowndes  Coun- 
ty; J.  C.  Richardson,  Judge. 

Assumpsit  by  McAllister-Coman  Company 
against  CSiarles  J.  Mathews  and  others 
From  a  Jndgm«it  for  def«idant%  plaintiff 
appeals.  Revwsed. 

The  fourth  plea,  as  ammded,  is  as  follows: 
"ThB  defendants  say  that  the  alleged  debt* 
the  fouDdati<m  of  this  suit,  is  based  upon  sn 
account  which  was  for  a  lot  of  Jewelry,  andas 
a  part  of  the  contract  the  plaintiff  agreed  to 
famish  tbe  defendants  a  showcase,  said  con- 
tract being  tn  writing,  and  same  being  set 
out  in  the  fourth  count  of  the  amoided  codh 
plaint;  and,  raying  upon  audi,  the  defend- 
anto  agreed  to  purchase  said  jewelry,  toe 
foundatltm  of  this  suit,  and  that  when  the 
plaintiff  rtiUiped  the  defendants  said  Jewelry, 
It  failed  to  fomldi  said  showcase,  and  de- 
fendanta  thereupon  returned  plulDtiff  the 
Jewelry  shipped  to  defendants,  and  after  de- 
fendanto  returned  the  Jewelry  to  plaintiff 
that  plaintiff  then  sent  to  defendante  a  show- 
case, whldi  defendants  declined  to  accept" 
The  demurros  were  tbe  sam^  as  tihose  set 
out  in  a  former  appeal  of  this  cas& 

W.  P.  McGaugh  and  H.  8.  Boughton.  tor 
appellant.    Powell,  Hamlltim  ft  Lane^  for 

appellees 

MATFIELD,  J.  The  only  errors  asBigned 
are  to  tbe  overmllng  of  demnrrers  to  pl«as 
3  and  4  as  last  amended.  We  cannot  re- 
view the  overruling  of  the  demurrer  to  plea 
3  as  last  amended,  for  tbe  reason  that  the 
idea  as  last  amended  does  not  a]K>ear  of  re^ 
ord.  By  tbe  Judgment  entry  It  Is  made  to 
appear  that  demurrer  was  sustained  to  tbe 
plea  as  It  here  appears  of  record.  The  }iidg> 
ment  entry  shows  that  tbs  plea  wu  rahae- 
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qnentlr  amended,  and  tbat  tbe  demnirer  was 
thereafter  ovemiled;  bat  this  last  amend- 
ment iB  not  shown,  nor  la  the  plea  set  out 
as  last  amended.  So  we  cannot  rvriew  this 
last  ruling  on  plea  3. 

Plea  4  was  held  l^ad  on  the  former  appeal 
of  this  ease.  150  Ala.  173,  43  South.  747. 
We  then  said  of  this  plea:  *^e  demurrer  to 
the  fourth  plea  should  have  been  sustained. 
Said  plea  does  not  set  out  tbe  contract,  ei- 
ther In  words  or  by  reference,  nor  does  It 
allege  that  tbe  showcase  was  not.  furnished, 
nor  that  tbe  plaintiff  bad  failed  or  refused  to 
furnish  It,  but  only  that  the  plaintiff  failed 
to  ship  It  with  the  Jewelry." 

Tb»e  was  an  attempt. to  amend  this  plea 
in  accordance  with  tbe  above  decision;  but 
the  attempt  la  a  failure.  It  does  refer  to  the 
contract  of  sale  which  is  set  out  in  one 
count  of  the  complaint;  but  it  wholly  fails 
to  show  any  sufficient  ground  for  a  repudia- 
tion of  the  contract  of  sale  by  the  defend- 
ant. It  merely  alleges  that,  when  "the  plain- 
tiff shipped  tbe  defendant  said  Jewelry,  it 
failed  to  furnish  said  showcase."  This,  with- 
out more,  is  not  sufficient  to  authorize  a  re- 
pudiation. No  actual  fraud,  whatever.  Is  al- 
lied. A  mere  failure  to  deliver  the  show- 
case the  very  moment  or  day  or  hour  the  Jew- 
elry was  delivered  Is  not  of  Itself  sufficient  to 
warrant  a  rescission,  In  the  absence  of  a  pro- 
vision or  stipulation  to  that  effect.  It  does  not 
appear  that  there  was  any  refusal  to  deliver; 
but  it  affirmatively  appears  that  It  was  sub- 
sequently delivered.  It  was  not  shown  to  be 
necessary  that  the  Jewelry  and  tbe  show- 
case should  arrive  on  the  same  day,  or  that 
the  showcase  should  precede  tbe  jewelry. 
The  demurrer  should  have  been  sustained  to 
this  plea  as  amended. 

A  contract  Is  made  tbe  Joint  will  of 
two  parties,  and  can  only  be  rescinded  by  the 
Joint  win  of  ihe  two  parties;  but  one  party 
may  so  wrongfully  repudiate  the  contract  as 
to  authorize  tbe  other  to  renounce  It  and  re- 
fuse to  be  longer  bound  thereby.  This  hap- 
pens when  the  acts  and  conduct  of  one  of 
the  i>artles  evinces  an  intention  to  no  long^ 
be  bound  by  the  contract.  Merely  because 
a  given  act  or  course  of  conduct  of  one  party 
to  a  ctrntract  Is  inconsistent  with  the  con- 
tract to  not  anfflcient;  It  must  be  inconsistent 
wtth  Uie  Intention  to  be  longer  <bound  by  It 
BTery  breach  of  a  contract  is,  of  coune,  in- 
oonstotent  with  tbe  contract;  but  every 
breach  bgr  one  par^  doea  not  authorise  the 
ottier  to  renounce  It  In  tobk 

The  plea,  of  course,  did  not  show  a  mcis- 
irioD  of  tbe  contract,  nor  did  It  all^  facts 
vriilch  would  antborlEe  tbe  defwdant  to  re- 
Donnoe  It,  and  benoa  it  was  InsufDclmt,  as 
twbm  daddfid* 

Bercned  and  ramanded. 

DOWDELL,  G.  J.,  and  SIMPSON  and  Mc- 
COiLLAN,  JJ.,  concur. 


8AMDBBS  T.  STATB. 
(Supreme  Oonrt  of  Aubama.   April  19,  1910.) 

1.  LAAcUTT  (I  66*)— BTIDENCB— GOBPUS  Dk- 

ucn. 

In  a  prosecution  for  larceny  of  goods  from 
a  store,  evidence  held  insufficient  to  prove  the 
corpua  delicti. 

[Ed.  Note.— For  other  eases,  see  Larceny^ 
Cent.  Dig.  S  149;  Dec.  Dig.  %  66.*] 

2.  IiABCENT   ({  61*)  — BVIDINOB— OBUEB  OT 

PBoor— CoBPue  Dbucti, 

On  a  trial  for  larceny,  evidence  of  the 
poBSeasion  by  accused  of  the  voods  alleged  to 
have  been  stolen  was  inadmissible,  where  there 
was  not  sufficient  evidence  that  the  goods  had 
been  stolen  at  all. 

[Bfl.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  U  144-146;  Dec.  Dig.  S  51.  •] 

3.  Gbwinax,  Law  Q  680*)— Evidsnok-Obdes 
OP  Pboof. 

On  a  trial  for  receiving  stolen  goods,  evi- 
dence of  the  possession  by  accused  of  the  goods 
alleged  to  have  been  stolen  and  received  by  him 
was  inadmissible,  where  there  was  no  evidence 
authorising  an  inf^roice  that  the  goods  had 
been  stolen. 

rKd.  Note.— For  otiwr  eases,  see  Criminal 
Law,  Cent  Dig.  ||  16(»-1618;  De&  Dig.  | 
CSO.*] 

4.  RZCEIVINO  QrOLEBI  GOODS  (|  2*)— ELXUBinHB 

OF  Offense. 

To  constitute  the  offense  of  receiving  stolen 
goods,  the  goods  must  first  have  been  stolen. 

[Ed.  Note.— For  other  caaas,  see  Receiving 
Stolen  Goods,  Cent  Dig.  5  4;  lOec.  Dig,  |  2.*] 

5.  I/ABOENT   (8  56*)  — BviDEBOa  — WKQHT  — 

Corpus  Dklicti, 

The  unexplained  poeaession  by  one  of  prop- 
erty does  not  raise  tbe  presumption  that  a  lar- 
ceny haa  been  committed;  but  there  must  be 
additional  evidence  to  establish  the  corpus  de- 
licti under  tbe  rule  -  that,  before  possession  of 

£ropert;  is  evidence  of  a  crime,  tbe  crime  must 
i  proved. 

[Ed.  Note.- For  oth«r  cases,  see  larceny. 
Cent  Dig.  |  149;  Dee.  Dig.  |  06.*] 

6i  pMiiaNAt  Law  (|  06S*)-CoKPua  DxLion— 

NECESsirr  of  Pboop. 

A  criminal  charge  involves  the  commission 
of  an  offense  and  the  guilt  of  accused. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  f  668.*] 

Appeal  from  Circuit  Court.  Greene  Coun- 
ty; S.  H.  Sprott,  Judg& 

Frank  Sanders  was  convicted  of  crim^ 
and  he  appeals.  Reversed  and  remanded. 

Barwood  &  McEinley,  for  appellant  Al- 
exander M.  Garber,  Atty.  6en„  for  tbe  Stat& 

MAYFIEIJ>,  J,  Tbe  defendant  was  in- 
dicted of  larceny,  and  of  receiving  stolen 
goods.  Tbe  property  alleged  to  be  stolen, 
and  received  as  sucb,  consisted  of  16  pairs  of 
pants  and  3  pairs  of  shoes,  the  proi>ai7  of 
G.  A.  Horton. 

The  corpus  delicti  was  not  proven,  and  for 
this  reason  the  accused  should  have  been  ac- 
quitted. 

The  alleged  owner  of  the  property  testified 
on  hie  direct  examination  as  follows:  "That 
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he  knew  the  defendant  That  In  January, 
1908,  before  the  finding  of  the  Indictment,  he 
recovered  from  the  defendant  16  pairs  of 
pants  and  8  pairs  of  shoes.  That  he  (the 
witness)  had  never  sold  any  goods  Uke  these 
to  the  defendant.  That  the  pants  were 
worth  from  $1  to  $2.50  wholesale,  and  some 
of  them  ?3,  a  pair.  That  the  shoes  were 
worth  f5  a  pair.  That  these  shoes  and  pants 
came  out  of  the  witness*  store  at  Pleasant 
Ridge,  and,  so  far  as  the  witness  knew,  the; 
were  obtained  from  said  store  without  the 
witness'  knowledge  or  consent.  That  wit- 
ness* store  Is  located  In  Greene  county.  Ala. 
That  some  of  said  goods  had  defendant's  cost 
mark  on  them."  This  was  all  of  his  testi- 
mony on  direct  examination.  On  his  cross- 
examination  he  testified  to  no  other  fact 
tending  to  prove  the  corpus  delicti;  *  but, 
among  other  things,  testified:  That  for  a 
number  of  years  prior  to  the  Indictment,  and 
at  that  time,  he  was  engaged  In  the  mer- 
cantile business  at  Pleasant  Bldge,  Greene 
county.  Ala.;  that  during  this  time  there 
were  eight  persons  besides  himself  who  were 
authorized  to  sell  goods  from  his  store,  and 
that  they  did  sell  same;  that  be  could  not 
swear  that  the  goods  In  question  were  not 
sold  out  of  his  store  In  the  due  course  of 
trade;  that  witness  was  absent  from  his 
store  a  great  deal  of  the  time;  "that  witness 
had  quite  a  large  stock  of  pants  In  his  store, 
and  qalte  a  large  stock  of  shoes  also;  that 
he  could  not  swear  that  be  missed  these 
goods,  or  any  of  them,  out  of  bis  stock,  and 
does  not  know  when  they  went  out  of  his 
store;  that  it  was  not  customary  for  the 
cost  mark  to  be  removed  from  goods  when 
they  were  sold;  that  witness  did  not  sell 
these  pants  and  shoes  himself,  but  could  not 
swear  that  said  16  pairs  of  pants  and  three 
pairs  of  shoes,  or  any  of  them,  were  stolen; 
that  he  could  not  swear  that  said  shoes  were 
not  sold  from  witness'  stock  In  the  regular 
course  of  business."  This*  was  all  the  evi- 
dence that,  In  the  sllgtateat,  tended  to  prove 
the  corpus  delicti. 

The  goods  In  question  were  found  In  the 
house  of  the  defendant,  and  when  question- 
ed as  to  where  he  got.  them — the  parties 
questioning  him  at  the  time  threatening  to 
tie  him — ^he  ran  away  from  his  house,  bat 
did  not  leave  the  neighlwrhood;  and  subse- 
quently he  removed  the  goods  In  question 
to  a  neighbor's  house,  bnt  further  than  this, 
made  no  attempt  to  conceal  them. 

All  the  evidence  offered  as  to  the  defend- 
anf  a  posaesdon  of  the  goods  woold  tiare 
been  proper  and  admissible  if  the  corpus 
delicti  bad  been  proven,  or  any  snffldent  evi- 
dence offraed  which  wonld  anthorlze  the 
jury  to  infer  that  the  goods  had  been  atoloi 
by  defendant,  or  by  any  otber  person;  but, 
In  the  absence  of  such  proi^  It  was  all,  of 
coarse,  Inadmissible. 

It  Is  but  a  tniiam  to  say  that  thue  can  be 
no  receiving  of  stolen  property,  unless  the 


property  in  question  is  first  stoleu.  It  is 
likewise  true  that,  in  order  for  the  posses- 
sion of  property  to  be  evidence  of  a  crime, 
the  crime  must  be  proven.  In  the  recent 
case  of  Smith  v.  State.  133  Ala.  150,  SI  Sonth. 
807  (91  Am.  St.  Rep.  21),  this  court  reviewed 
some  of  our  former  cases  on  this  subject, 
and  spoke  as  follows:  **It  must  now  be  re- 
garded as  settled  In  this  state  that  the  unex- 
plained possession  of  property  recently  stol- 
en does  not  as  matter  of  law  raise  a  pre- 
sumption of  guilt  from  the  circumstance. 
Nor  does  the  unexplained  possession  by  one 
person  of  goods  belonging  to  another  ral^^e 
the  presumption  that  a  larceny  has  been  com- 
mitted and  that  the  possessor  Is  a  thief.  Ad- 
ditional evidence  Is  necessary  to  establish 
a  corpus  delicti.  Unless  the  Jury  are  satis- 
fied beyond  a  reasonable  doubt  that  the  of- 
fense has  been  committed,  the  unexplained 
recent  possession  of  goods  will  not  justify 
the  conclusion  that  the  person  in  whose  pos- 
session they  are  found  Is  the  thief.  Orr  t. 
State.  107  Ala.  36  [18  South.  142] ;  Thomas 
V.  State,  109  Ala.  25  [19  South.  4031-  'Proof 
of  a  charge.  In  criminal  causes.  Involves  the 
proof  of  two  distinct  propositions:  First, 
that  the  act  Itself  was  done;  and,  secondly, 
that  It  was  done  by  the  person  charged  and 
by  none  otber.  In  other  words,  proof  of  tbe 
corpus  delicti  and  of  the  identity  of  the  prib- 
oner.'  Wluslow  v.  State.  76  Ala.  47.  It  Is 
undoubtedly  true  that  both  of  these  essen- 
tial propositions  are  generally  for  the  deter- 
mination of  tbe  Jury,  and  both  must  be  prov- 
ed beyond  a  reasonable  doubt.  But  where 
there  is  no  proof  of  the  corpus  delicti  no 
testimony  tending  In  the  remotest  degree  to 
prove  that  tbe  property  charged  to  have  been 
stolen  was  in  fact  stolen,  no  larceny  shown 
to  have  been  committed,  then  there  can  be  no 
conviction  of  the  prisoner,  should  the  goods 
described  in  tbe  indictment  charged  to  have 
been  stolen  be  found  In  bia  possession,  tboucb 
no  explanation  as  to  how  he  came  by  them 
be  given  by  him,  or.  If  given.  Is  entirely  un- 
satisfactory. In  sncb  case,  the  evidence  is 
not  prima  fade  sufficient  to  establish  the 
corpus  delicti,  and  the  court  should  not  al- 
low the  introduction  of  evidence  of  posses 
aion  by  the  prisoner  of  the  goods  charged 
in  the  Indlctmoit  to  have  been  stolen." 

There  was  no  proof  that  these  particular 
goods  In  qaestiw  were  stolen  from  Horton 
or  any  other  person.  There  was  no  proof 
that  these  or  slmllsr  goods  had  erw  ben 
stolen  from  the  alleged  owner.  The  most 
that  It  showed  was  that  a  part  of  these 
goods,  or  goods  like  them,  were  once  In  tbe 
store  of  Horton.  But  there  was  no  evldoMe 
that  they  were  ever  atxAm  or  thought  to  be 
stolen,  other  than  the  tact  Omt  they  wen 
found  In  defendants  possession;  and  whetb- 
:  w  this  was  one  day,  or  one  or  two  or  three 
years,  aftw  4hey  were  In  defBndant*B  ston 
did  not  appear.  Nor  was  there  any  evldeocr 
tending  to  fix  the  time  when  the  goods  were 
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In  Hortou'8  store,  or  when  defendant  acquir- 
ed them. 

To  repeat,  tbere  was  no  evidence  tending 
to  show  that  ttae  property  was  ever  stolen 
hr  anj  one.  The  fact  that  It  was  cmce  in 
Horton's  store,  and  was  subseqnently  found 
in  tbe  defendant's  possession,  does  not  tend 
to  show  that  it  was  stolen.  There  was  not 
a  particle  of  evidence  to  show  that  any  theft 
was  ever  committed,  as  to  the-  property  in 
question,  or  as  to  any  other.  There  was  some 
evidence  of  ttae  "cortms,"  bnt  none  of  the 
"delicti." 

The  rule  as  to  sufficiency  of  the  evidence 
to  support  a  conviction,  in  cases  like  this,  is 
tlins  stated  In  Russell  on  Crimes,  vol.  2,  pp. 
2S4,  295:  "Where  the  prosecutor  ke^t  a 
laxge  toyshop,  and  ttae  prls(Hier»  a  Uttle  boy, 
came  into  the  staop  dressed  in  a  smock  frock, 
and  after  remaining  there  some  time,  from 
Boqpicion  exerted,  he  was  searched,  and  un- 
der hlfl  smock  frock  were  found  concealed  a 
dtdl,  ribc  toyhonses,  and  guch  oQier  things, 
asiA  ttae  prosecutor  swore  tbat  he  believed 
the  six  toyhouses  to  be  bis  property,  because 
they  exactly  resembled  other  toyhouses  of 
the  same  sort  which  he  had  In  his  shop,  and 
he  gave  ttae  same  evidence  with  regard  to 
all  the  other  articles  except  tbe  doll,  and  he 
swore  that  the  df^l  had  been  his,  as  he  found 
upon  it  tals  private  mark;  but  be  could  not 
say  ttaat  he  had  not  sold  it;  and  he  had  not 
missed,  and  could  not  miss,  from  the  nature 
of  ttae  sto(^  any  of  the  articles  which  the 
prisoner  was  charged  with  stealing,  Erie,  J., 
said:  'It  seems  to  me  that  yon  have  failed 
to  establish  in  this  case  the  corpus  dellctL 
It  is  true  ttae  prosecutor  swears  that  the  doll 
was  oDce  his,  bnt  he  cannot  state  that  it 
was  taken  from  taim;  and,  for  aught  that 
appears  to  tbe  contrary,  the  prisoner  may 
have  come  by  It  In  an  taonest  manner.'  And 
an  acquittal  was  directed." 

It  will  be  observed  tbat  tbere  was  no  proof 
that  the  goods  found  In  defendant's  poaMS- 
sion  were  ever  lost;  much  less,  stolen. 

'Mr.  Best  states  the  rule  as  to  the  suffi- 
ciency of  evidence  in  criminal  cases  as  fol* 
lows:  "There  must  be  clear  and  unequivocal 
proof  of  the  corpus  delicti.  Every  criminal 
charge  Involves  two  things:  First,  that  an 
offense  has  been  committed;  and,  secondly, 
that  ttae  accused  Is  the  author,  or  one  of  the 
authors,  of  it  *I  take  tbe  rale  to  be  this,' 
says  Lord  Stowell,  in  his  Judgment  In  Evans 
V.  Evans:  (1)  *If  yon  have  a  criminal  fact 
ascertained,  you  may  then  take  presumptive 
proof  to  show  who  did  it;  to  fix  the  crim- 
inal, having  then  an  actual  corpus  delicti. 
*  •  •  But  to  take  presumptions  in  order 
to  swell  an  equivocal  fact,  a  fact  that  is 
absolutely  ambiguous  in  its  own  nature,  in- 
to a  criminal  fact,  is  a  mode  of  proceeding 
of  a  very  different  nature,  and  would,  I  take 
it,  be  an  entire  misapplication  of  tbe  doc- J 


trine  of  presumptions.'  Sir  "Matthew  Hale, 
also,  in  his  Pleas  of  tbe  Crown,  laid 
down  the  two  following  rules,  which  have 
met  with  deserved  approbation:  *I  would 
never  convict  axiy  person  for  stealing  the 
goods  cujusdam  ignotl,  merely  because  he 
would  not  give  an  account  how  he  came  by 
tlKm,  unless  there  were  due  proof  made 
that  a  felony  was  committed  of  these  goods.' " 
2  Best  on  Ev.  pp.  751,  752. 

It  follows  that  tlie  general  affirmative 
charge  should  have  been  given  for  defend- 
ant. 

Reversed  and  remanded. 

DOWDELL,  Q.  9J0A  ANDERSON  and 
SAXRB,  JJ,.  concur. 


PAIRCLOTH-BTRD  MERCANTILB.  CO.  v. 

ADKINSON. 
(Sapreme  Court  of  Alabama.   April  21,  1910.) 

1.  Bills  and  Noies  (S  464*)— AociPTAxaa— 
Fleadiko. 

In  declaring  on  ttie  acceptance  of  a  bill  oS 
exchange.  It  Is  not  necessary  to  allege  tbat  It 
is  in  writing,  though  written  acceptance  most 
be  proved. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  1446;   Dec.  Dig.  6  464.*] 

2.  Bills  ard  Notes  (S  60*)— "Bill  or  Kx- 

OBAKOl"— WBITTEN  AcCEPTAHCB. 

An  order  drawn  by  one  person  on  another 
in  favor  of  a  third  person  for  a  specific  amount 
Is  a  "hill  of  exchange"  which  can  only  be  ac- 
cepted by  a  writing  signed  as  required  by  Code 
1886,  S  880. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  1  IIS;  DeaDlc  |  69.* 

For  other  definitloDS,  see  Words  and  Phrases, 
vol.  1,  pp.  784-787.] 

3.  Evidence  (9  217*)— AoinssiONs— OaAX,  Ao- 

CETTANCE  OF  BiLL  OF  EXCHAROE. 

Where,  in  sq  action  on  an  orally  accepted 
order,  for  the  rent  of  certain  mules,  plaintiff 
also  declared  on  defendant's  original  promiBe  to 
pay  the  rent  of  the  mules,  evidence  of  defend- 
ant's oral  acceptance  of  an  order  for  ttie  amount 
due,  while  inadmissible  to  fix  a  liabtlily  on  the 
order,  was  competent  to  show  defendant's  orig* 
inal  promise  to  pay. 

[Ed.  Note.— For  other  casei,  see  EMdence, 
Dec  Dig.  {  217.*] 

Appeal  from  Geneva  County  Court;  P.  N. 
Hickman,  Judge. 

Action  by  W.  A.  Adklnsou  against  the  Falr- 
cloth-Byrd  Mercantile  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded. 

The  first  and  third  counts  were  ttae  com- 
mon counts.  The  second  count  was  as  fol- 
lows*. "Plaintiff  claims  of  the  defendant  tbe 
sum  of  5123.75,  due  by  order  given  by  J.  C. 
HinsoQ  on  defendant  for  $123.75,  on  May  22, 
1907,  and  payable  to  the  plaintiff,  which  said 
order  defendant  accepted  and  promised  to 
pay,  and  on  which  it  did  pay  $22,  which  is 
admitted  as  a  credit,  but  failed  and  refused 
to  pay  the  balanca"  Ttae  pleas  were  ttaat  ttae 
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order  declared  upon  was  not  accepted  In 
writing  and  signed  by  the  defendant  drawee; 
second,  special  promise  to  answer  for  tbe 
debt,  default,  or  miscarriage  of  another.  The 
following  charge  was  requested  by  the  de- 
fendant: "(3)  If  the  Jury  believe  the  evi- 
dence In  this  case,  tb^  cannot  find  for  the 
plaintiff  on  the  second  count  of  tbe  oom- 
plalnt." 

•0.  D.  Oarmlchad,  for  appellant  W.  O. 
Mulkey,  for  appellee. 

SIMPSON.  3.  This  salt  is  by  the  appellee 
against  the  appellant:  the  first  and  third  be- 
ing common  counts,  and  the  second  being  on 
the  acceptance  of  an  order. 

Defendant  demurred  to  the  second  "para- 
graph" of  the  complaint,  but  In  its  assign- 
ments refers  to  the  count,  and  the  court  treat- 
ed It  as  a  demurrer  to  the  second  count  and 
orerroled  It  White  this  is  Irregular,  yet  as 
DO  point  was  made  on  tbe  wordlug  of  the  de- 
murrer, we  will  treat  it  as  tbe  court  did. 

Tbe  insistence  of  the  appellant  is  that  the 
demurrer  should  bare  been  sustained  to  said 
second  count,  because  it  does  not  allege  that 
the  acceptance  of  the  order  was  In  writing. 
There  was  no  error  in  overruling  the  demur- 
rer. This  court  has  held  that,  In  declaring 
on  the  acceptance  of  a  bill  of  exchange,  it  is 
not  necessary  to  allege  that  it  is  in  writing, 
although  that  must  be  proved.  Whilden  & 
Sons  T.  M.  &  P.  Nat  Bank,  Qi  Ala.  1,  29,  38 
Am.  Rep.  1. 

Defendant  then  Interposed  a  plea  stating 
that  the  said  order  was  not  accepted  In  writ- 
ing and  signed  by  tbe  defendant  the  drawee. 
A  demurrer  was  Interposed  to  this  plea  and 
sustained  by  the  court  In  this  there  was 
error. 

This  court  has  held  that  an  order  drawn  by 
one  person,  uptm  another.  In  favor  of  a  third 
person,  for  a  specltlc  amount  l8  a  "bill  of  ex* 
change,"  and  that  an  acceptance,  to  be  bind- 
ing, must  be  in  wrltiug  and  signed  as  the 
statute  requires.  Anderson  &  Co.  t.  Jones, 
102  Ala.  537,  53S,  539,  14  South.  871;  Code 
18S0,  fi  17G6;  Code  1890, 1  880. 

While  the  order.  Itself,  and  the  testimony 
as  to  its  verbal  acceptance,  were  not  admis- 
sible in  order  to  fix  a  liability  on  the  order, 
yet  in  view  of  the  testimony  tending  to  show 
an  original  promise  to  pay  the  rent  of  tbe 
mules,  If  plaintiff  would  let  Hinson  have 
them,  and  of  the  further  testimony  tending 
lo  show  that  when  the  account  was  present- 
ed to  the  defendant's  president  he  requested 
■  be  plaintiff  to  get  a  statement  from  Hinson, 
as  to  the  amount  due,  said  evidence  was  prop- 
erly admitted  as  applicable  to  tbe  first  and 
tbird  counts  of  the  complaint  ^nd  as  tending 
to  show  that  he  accepted  the  statement  made 
by  Hinson,  as  showing  tbe  amount  due.  For 
the  same  reason  the  second  order  for  f37.50 
was  admlBslble;  but  Its  probative  force  should 
have  been  limited  and  explained. 


For  reasons  stated  the  court  erred  In  re- 
fusing to  give  charge  3,  reqaested  in  wiltlDg 
by  the  defendant 

What  has  been  said  sufficiently  Indicates 
the  law  of  this  case,  and  it  la  auneoessaiy  to 
mention  speclfleaUr  the  otber  diaigei  lefos- 
ed  and  given. 

The  judgment  of  tbe  court  is  reversed,  and 
the  cause  renunded. 

Reversed  and  rananded. 

DOWDELU  G.  J.,  and  ANDERSON  and 

SAYRE,  JJ..  concur. 


BUTT  et  al.  t.  McALPINB. 
(Supreme  Court  of  Alabama.   April  21,  1910.) 

1.  ASSIONUEHTS  FOB  BEKEUT  OW  CBBOnOBS 

(8  184*)— EeTECT— Title  Vestinq  is  Geas- 

TtS. 

A  general  assignment  of  all  a  debtor's 
property  to  pay  debts  ^erally  Tests  In  grantee 
the  enure,  indefeasible  title,  leaving  to  graator 
no  title,  legal  or  equitable. 

[Ed.  Note.— For  otber  cases,  see  Assignments 
for  Benefit  of  Ctedlton,  Cent  Dig.  {  653;  Dee. 
Dig.  1  184.*] 

2.  Trusts  (|  365*)  —  RESULTZiro  Tsun  nr 

SUBPLUS— In    A88I0N0B   FOB  CaEOITOBS  — 

Enfobcement— Laches. 

If  tbe  recitals  of  an  asv^ment  for  the 
1>enefit  of  creditors  do  not  negative  tbe  creation 
of  a  resulting  trust  in  the  sorplns  over  tbe  sum 
employed  to  satisfy  debts,  or  in  the  unconverted 
corpus,  tbe  law  creates  an  implied  tnut  in 
favor  of  tbe  ssflignor ;  but  this  right  is  no  more 
than  an  equity  which  the  assignor  must  assert 
within  due  time  la  order  to  avoid  tbe  Impata- 
tion  of  laches. 

TEd.  Note.— For  other  cases,  see  TruatL  Cent 
Dig.  £{  SC8-573;  Dec  Dig.  I  30^*] 

3.  Trusts  (|  8G5*]  —  Resui.txho  I^ur  — 

Laches. 

Failure  of  the  assignor  In  snch  case  for 
nearly  40  years  to  assert  a  resulting  trust  in 
lands  embraced  In  tbe  assignment  idtbout  ex- 
case,  while  innocent  persons  interested  adverse- 
ly to  such  trust,  as  shown  by  tbe  public  records. 
Invested  considerable  money  in  tbe  land,  and 
executed  warranties  of  title,  gives  rise  to  a 
conclusive  presumption  that  the  trust  baa  been 
extinguisbed. 

[Ed.  Note.— For  otber  cases,  see  Trusts,  Cent 
Dig.  U  568-673;   Dea  Dig.  {  366.*] 

4.  Equitt  (t  67*)  —  Laches  —  Equitable 
Right  to  XjANo — Ehfobgekeht. 

An  equitable  right  to  land  not  accompanied 
by  possession  presupposea  title  in  another,  and 
to  enforce  such  right  appropriate  and  timely 
appeal  to  equity  is  essential  in,  order  to  obvitte 
the  rule  as  to  laches.  . 

[Ed.  Note.— For  other  casea,  see  Bqolty,  Cent 
Dig.  Sfi  191-106 ;  Dec  Dig.  |  67.*] 

5.  Bquitt  (f  70*)— Gboundb  of  "Ljichxs." 

"Laches''  rests  in  a  large  degree  on  acqoi- 
escence,  which  presupposes  notice  of  a  status 
opposed  to  tbe  atle  or  equity  songfat  to  be  en* 
forced. 

[Ed.  Note.— For  other  cases,  see  B^qulty,  Gent 
Dig.  n  200-203;  Dec  WgTl  70.* 

For  other  deOnitions,  see  Words  and  Phrases, 
vol.  6.  pp.  39e»-S972 ;  vol.  8,  p.  TTOa] 

6.  Equnr  (9  69*)— Laches— Equttt  nr  I«*iro 
—BXIXHOnXSHHBNT— PBBkuMpnoir. 

Tbe  ptMUQptloa  ot  extinnlshmeiit  of  u 
equity  In  land  arising  firom  laches  In  asaertliic 
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the  nune  does  not  depoid  on  action  or  inaction 
of  the  bone  6de  claimant  ot  the  title  itaelf,  nn- 
len  Buch  actitMi  or  Inaction  fa  infected  with 
fraud  or  deception. 

[Ed.  Note.— For  other  cases,  see  Biinlty,  Oent 
lAg.  H  197-199;  Dec  Dig.  |  69.*] 

7.  TsUffTS  ({  365*)— BrFOBCEKENT  Of  RB8UI.T- 

The  assignor  and  hto  inoceasorB  In  light 
not  having  been  in  possesion,  their  equity 
could  not  be  enforced  in  such  case,  irrespectire 
of  whether  complainant  and  his  predecessors  In 
bona  fide  claim  of  title  were  in  actual  posses- 
sion in  wbole  or  in  part. 

[EA.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  S6S-e73;  Dec.  Dig.  |  865.*] 

Appeal  from  COiancery  Court,  Mobile  Oomk* 
ty ;  Saffold  Bem^,  CUiancellor, 

Bill  by  Jobn  W.  HoAlplne  against  Gary 
W.  Butt  and  othere.  From  a  decree  for  com- 
plaiuant,  respondents  appeal.  Affirmed. 

GaUyard  A  Mahomer,  for  appellants.  Greg- 
ory L.  A  H.  T.  Smitb  and  Errln  A  McAleer, 
for  appellee 

McOLELLA??,  J.  John  W.  McAlplne  filed 
bis  bill  to  quiet  title  to  certain  lands  in  the 
county  of  Mobile  against  Gary  W.  Butt  et  aL 
The  respondents  (those  with  whom  we  are 
concerned)  propounded,  fcy  answer,  their  claim 
to  the  land  and,  also,  constituted  their  answer 
a  cross-Mil  by  which  It  was  prayed  that  their 
title  to  the  lands  be  vindicated  and  quieted,' 
as  against  original  complainant.  The  court 
below  sustained  the  title  of  originni  complain- 
ant, and  declared  the  cross-complainants  to 
be  without  right  or  title  to,  or  interest  or 
claim  In,  the  lands  in  question. 

On  December  6,  1846,  Franklin  O.  Heard 
owned  the  real  estate  In  controversy.  Being 
nnable,  at  that  time,  to  discharge  bis  just 
debts.  Heard  executed  to  James  Blder  and 
Benjamin  M.  "Woolsey  a  general  assignment 
of  all  bis  property  for  the  benefit  of  his  cred- 
itors. The  consideration  of  the  conveyance 
to  Elder  and  Woolsey  Is  recited  therein  to 
have  been  the  "premises"  we  have  indicated 
and  "a  Jnst  dls^bution  of  his  (Heard's)  es- 
tate and  effects  among  his  creditors  as  also 
of  the  turn  of  SS.00  to  Mm  (Heard)  in  hand 
paid  by  the  raid  Jame$  Elder  and  B.  M.  WooU 
aey,  the  receipt  whereof  i»  herebj/  acknowl- 
edged." (Italics  supplied.)  The  conveyance, 
by  express  reservatlcoi,  excepted  from  its  op- 
eration the  properties  settled  upon  EkoUy  W. 
Woolsey.  who  sabseanently  became  the  gran- 
tor'a  wlf & 

The  general  declaration  of  trust  proceeds 
along  the  lunial  lines  of  sudi  Instmments. 
Tlie  spedflc  dlrecttons  for  the  application  of 
the  trust  fands  coming  Into  the  bands  of  Bld- 
er and  Woolsey  may  be  tbas  summarily  stat* 
ed :  VIrsL  To  retain  and  reimburse  them- 
■tf Tee  for  expenditures  and  expenses  incur- 
red in  thti  creation  and  administration  of  the 
treat  Second,  third,  (onrth,  and  fifth.  Out 
of  the  reridne,  and  evidently  In  the  order 
nantied,  to  pay  and  satisfy  a  demand  to  G. 


W.  Matthews  and  also  the  following  notes : 
One  to  the  Fireman's  Insurance  Company, 
made  by  James  Elder  and  indorsed  by  the 
grantor;  one  to  the  same  company,  made  by 
the  grantor  and  indorsed  by  James  Elder; 
one  held  by  the  Bank  of  Mobile,  made  by  the 
grantor  and  Indorsed  by  James  Elder;  one 
held  by  Bancroft,  made  by  the  grantor  and 
indorsed  by  James  Elder;  and  one  held  by 
Ames,  made  by  the  grantor  and  Indorsed  by 
James  Elder;  two  notes  to  the  Matthews 
named.  And,  sixth,  to  distribute  the  "res- 
idue of  the  trust  moneys,  after  fulfilling  the 
trust  aforepald,  •  •  •  ratably  and  with- 
out preference  or  distinction  to  the  creditors" 
of  the  grantor.  James  Elder  and  Benjamin 
W.  Woolsey,  as  also  of  course  the  grantor, 
signed  the  instrument;  and  It  was  promptly 
filed  fOT  record  tn  the  probate  office  of  the 
coun^  of  Mobile 

The  title  or  rights  asserted  by  the  respond- 
ents (ai^lants)  rest  upon  tbelr  being  heirs 
at  law  of  Franklin  C  Heard,  the  grantor  in 
the  general  assignment  described.  And  the 
doctrine  upon  which  they  rely  to  sustain 
their  asserted  title  or  ri^ts  is,  to  state  it 
generally,  that  where  a  tmsfcof  the  charactei 
under  consideration  is  created,  and  the  trust 
is  dosed,  the  grantor  or  bis  successor  In  ti- 
tle or  right  is  wtltled  to  the  surplus  of  the 
funds,  or  unoonverted,  corpus  of  the  original- 
ly created  trust  estate,  remaining  after  the 
satisfaction  of  the  purposes  of  the  trust;  and. 
If  a  great  period  of  time,  elapses  after  the 
time  the  money  was  demandable  by  the  ben- 
eficiaries of  the  trust,  viz.,  the  creditor  or 
creditors,  a  presumption  of  payment  of  the 
debts,  or  satisfying  arrangement  with  the 
creditors,  will  be  -Indulged,  to  the  end  that 
the  unused  residuum  may  rerort  to  the  gran- 
tor or  his  successor  In  right. 

The  complainant  grounds  his  dalm  to  ti- 
tle to  the  real  estate  in  question  upon  an  un- 
broken dialn  of  record  tltlo  extending  over  a 
period  of  more  than  40  years;  but  the  absent 
link,  ba^  of  that  period,  is  that  no  deed  from 
EldOT  and  Woolsey  is  shown  to  have  been, 
in  fact,  executed.  The  Issue  of  adverse  pos- 
sessltm  vel  non,  by  those  from  whom  com- 
plainant deduces  his  asserted  title,  Is  contro- 
verted in  the  evidence;  but  In  the  view  of  the 
cause  prevailing  with  us  that  issue  cannot 
control  the  condualon  here. 

The  complainant,  assailing  the  basis  of  tbe 
appellant^s  assertion  of  title  or  right  to  tills 
real  estate,  invokes  tbe  rule  of  repose  implied 
in  tbe  doctrine  <rf  laches,  or  upon  the  pre- 
sumption arislog  after  20  years  or  more  of 
inactivity  In  assertion  of  the  right  claimed, 
and  this  upon  the  further  Insisteoce  that  the 
grantor's  interest,  or  that  of  bis  successor  in 
right,  is  unconverted,  after  discharge  of  all 
debts  of  the  grantor,  corpus  of  the  trust  w- 
tate,  was,  at  most,  a  resulting  trust,  and  not 
a  legal  or  equitable  estate  therein. 

Tbe  respective  contentionB  may  hare  suf- 
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fered,  In  force  and  breadth  of  statement,  as 
the  result  of  our  effort  to  condense;  but  the 
general  reason  and  effect  of  each  inalHtence 
la  at  least  Indicated. 

The  decree  below  must  be  affirmed;  and 
so  in  consequence  of  the  application  of  well- 
recognlzed  doctrine  to  the  atatus  presented 
by  this  record  That  result  may  be  Justifi- 
able upon  other  grounds ;  but  It  will  suffice 
for  present  purposes  of  complete  decision  of 
this  litigation,  determining  the  rights  vel  non 
of  the  parties,  to  set  down  the  reasons  con- 
trolling, and  on  which  we  rest,  our  conclu- 
sion In  affirmance  of  the  decree  now  assailed. 

Generally  speaking — that  Is,  without  refer- 
ence to  conveyances  expressly  providing  for 
reverter  to  the  grantor-debtor — a  general  as- 
signment of  all  of  a  debtor's  property  for  the 
purpose  of  paying  his  debts  vests  In  the  gran- 
tee the  entire,  Indefeasible  title,  leaving  in 
the  grantor  no  title,  legal  or  equitable.  Com- 
«r  T.  Constantine,  86  Ala.  492,  6  South.  773, 
and  authorities  therein  cited;  4  Cyc.  p.  218, 
and  notes ;  3  Am.  &  Eng.  Ency.  Law,  p.  37. 

If  the  recitals  of  the  conveyance  do  not 
thwart  the  creation  by  operation  of  law  of  a 
resulting  trust  In  the  surplus  over  the  sum 
employed  to  satisfy  the  debts  of  the  grantor, 
or  In  the  unconverted  corpus,  In  whole  or  in 
part,  of  the  trust  estate,  then  In  either  or 
both  the  law  creates  the  character  of  implied 
trust,  viz.,  resulting  In  the  grantor,  In  anch 
surplus  or  unconverted  part  of  the  whole. 
4  Cyc.  p.  284,  and  authorities  cited  in  note 
26.  In  the  very  nature  of  things  such  an  im- 
plied trust,  to  one's  advantage,  la  an  equity 
only.  Nettles  v.  Nettles.  67  Ala.  099;  Til- 
ford  T.  Torrey,  53  Ala.  120. 

This  trust  was  created  In  1S43;  and  If  to 
this  we  arbitrarily  add  24  years,  bringing  the 
time  up  to  1870,  and  apply  to  that  status  the 
presumption  of  satisfaction  of  the  purposes 
of  the  trust  after  the  elapsing  of  so  great  a 
period,  and  further  assume  that  the  land  in 
question  waa  unconverted  in  the  payment  of 
the  debts  of  the  grantor,  the  amiellants  were 
then  (1870),  we  grant  for  the  argument  only, 
entitled  to  a  resulting  trust  therein.  From 
1870—24  years  after  the  creation  of  the  trust 
and  substantially  a  like  period  after  the  mon- 
ey  was  demandable  by  the  creditors  (In  re 
Estate  of  Potter  and  Page,  54  Pa.  465) — up 
to  the  filing  of  the  bill  In  this  cause,  nearly 
40  years  bad  elapsed  without  any  assertion 
by  appellanta,  or  their  predecessors  In  right, 
of  the  resulting  trust  in  these  lands.  In  the 
meantime  the  predecessors,  In  asserted  right, 
of  the  original  complaint,  had  paid  taxes  on 
these  lands  and  the  Judicial  and  recordation 
records  of  the  county  of  Mobile  bore  repeat- 
ed .evidences  that  others  were  Interested  ad- 
versely to  the  resulting  trust  claimed  by  ap- 
pellants, investing  in  the  lands  considerable 
sums  of  money,  and  subjecting  themselves  to 
the  liabilities  of  warranties  of  title.  In  the 
light  of  these  recorded  acts  of  Innocent  gran- 
tors  and  grantees  of  thU  land,  the  appellants, 
an  the  most  favorable  view  to  their  asser- 


tion, at  this  time,  of  Implied  trust,  we  cannot 
avoid  the  application,  against  appellants,  of 
the  conclusive  presumption,  strongly  pressed 
by  the  solicitors  for  appellee,  that,  aft;^  com- 
plete inactivity  in  the  assertion  of  their 
claimed  trust  for  nearly  40  years,  and  wltft- 
.out  any  semblance  of  excuse  therefor,  it  has 
been  extinguished  In  any  one  of  the  forms 
by  which  that  rlg^t  could  become  extinct. 
Such  is  the  doctrine  now  well  settled  In  tbls 
court,  as  will  appear  by  reference  to  tbe  fol- 
lowing authorities :  Black  v.  Pratt  Coal  Ca. 
85  Ala.  601,  6  South.  89;  Roach  t.  Cox.  49 
South.  578;  Semple  v.  Gl^n,  91  Ala.  245.  6 
South.  46,  9  South.  265,  24  Am.  St.  Rep.  894: 
Woodstock  T.  Boberts,  87  Ala.  436.  6  South. 
349;  Bass  t.  Bass,  88  Ala.  408.  7  Sontli.  243. 

The  basis  and  hope  of  the  doctrine  Is  re- 
pose— repose  In  titles  bona  fide  ^Imed  and 
repose  against  litigation,  to  retfat  which  the 
passing  of  BO  great  a  period  as  20  years  is 
well  antlclfHited  to  operate  to  the  imlnvltefl 
prejudice  of  tboae  called  upon,  at  that  late 
day.  to  defend. 

But  It  Is  urged  for  appellants  that  there 
was  no  such  poasesBion  of  the  land  In  ques- 
tion as  effected  to  bring  notice  of  adverse 
dalm  to  thcAr  trust  That  argument  nolght 
have  force  if  the  reliance  of  awdlants  was 
a  character  of  title  drawing  to  It  ctmstrne- 
tlve  possession.  la  tbat  evoit,  doubtless, 
there  would  be  no  necessity,  as  Indeed  there 
would  be  no  occasion,  to  take  account  of 
mere  prodamatlons  of  adverse  claim  to  thr 
land— a  claim  unsupported  by  actual  posses- 
sion In  whole,  or  In  part  under  color  of  titl'j 
of  tbe  land.  But  such  is  not  appellants'  reH- 
ance.  Granting  all  that  could  be  well  lnsi!i:t- 
ed  on,  they  had  an  equity  only.  Such  a  right, 
tactically  lying  in  action  only,  so  far  as  poe- 
sessltm  Is  concerned,  In  Itstif  recognizes  l^l 
title  In  another.  To  reduce  such  right  to  a 
tangible  form,  appropriate  ai^)eal  to  equii.v 
is  essential,  unless,  of  course,  the  parties  In 
Interest  themselves  effect  the  like  result.  It, 
accordingly,  necessarily  follows  tbat  the  bene- 
ficiary of  a  resulting  trust  must  himself,  be- 
come the  actor  In  order  to  hare  the  right  to 
the  possession  of  tbat  to  whi<4i  the  Implied 
trust  entitles  him.  The  very  existence  of  tbe 
Implied  trust  is  a  constant  warning  that  some 
other  holds  tbe  legal  title,  ordinarily  drawing 
to  it  constructive  possession,  to  the  subject  of 
the  trust  in  his  favor.  Whether,  in  point  of 
fact,  the  adverse  claimant  has  the  true  legal 
title,  cannot  be  important  when  the  inquiry 
Is:  nas  the  beneficiary  of  the  Implied  trust 
remained,  with  respect  to  the  assertion  of 
his  right,  wholly  Inactive  for  20  years  or 
longer,  and  so  without  excuse  or  recognition 
of  his  right  by  those  against  whom  be  could 
enforce  It? 

If  It  should  be  ruled  that  only  actual  po!^ 
session.  In  whole  or  In  jwrt  under  color  of 
title  extending  such  partial  possession  to  the 
whole,  not  otherwise  actually  adversely  pos- 
sessed, would  operate  to  Impose  the  ^ty  aii 
the  beneficiary  of  a  resulting  trust  to  act,  It 
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be  would  STold  tbe  prtemnptlon  arising  from 
inacttTitj  for  20  years  or  more.  In  asBwtlon 
of  hlft  mere  eanltr*  the  result  would  be  to 
create  tbe  anomaly  of  raving  the  bmeflci- 
aiy  iA  the  anrilcation  of  the  presumption  on 
a  condition  that  was  entirely  consistent  with 
tlie  lapUed  trost  right  tO.  the  benefldary;- 
to,  in  ect;  shift  the  Inspiratltm  to  activity 
to  tbe  bona  fide  daimant  of  tbe  title  to 
voice  his  claim  \ss  actaal  possession,  at  least 
in  part,  itf  tbe  land  in  which  the  resnltlng 
trust  azlstod.  That  ml^t  be^  doubtless  is, 
good  doctrine  when  jadies  is  the  answer  re- 
lied on  to  defeat  an  asserted  title  or  eqalty. 
because  laches  rests,  in  a  large  degree,  upon 
acqnieecwice,  and  acquiescence  presupposes 
notice  of  a  status  on»Bed  to  the  title  or  equi- 
ty sought  to  be  oifbreed.  Haney  t.  Legg,  129 
Ala.  619, 30  South.  84,  S7  Am.  St  Rep.  81,  and 
authorities  dted  therein.  But  the  presump- 
tion with  whldk  we  are  concerned  does  not 
dc(»«id  upon  the  actltm  or  Inactlcm  of  the 
bona  fide  claimant  of  the  title  itself,  unless 
sndi  actiim  or  Inaction  is  InfMted  with  fraud 
deception.  The  shoe  is  on  tbe  other  foot- 
that  of  the  ben^lary.  He  it  is  who  must 
first  move,  unless  excused  by  fraud  or  decep* 
tlon  avoi^ng  the  lnq»utaticm  his  ladc  of 
dlUgoioe.  nie  principle  cannot  be  so  dlf- 
ferttit  as  to  doiy  the  Influence  of  the  analogy 
<^  an  inactlTe  mwtgagee  out  cS.  possession. 
In  sudk  case,  after  20  years  of  inactlTlty  to 
enforce  undoubted  (originally)  right,  the 
mortgagee  cannot  prevail.  Antborltles  supra. 

In  that  Instance,  no  act  Is  reqoired,  in  the 
absence  ot  fraud  or  dec^on.  to  put  into 
operatimi  the  running  of  the  period,  which, 
■when  completed,  concludes  against  such  right ; 
and  this,  we  apfff^end,  is  due  to  ttie  fact  that 
on  the  mortgagee  out  of  possession  rests  the 
obllgatloa  to  become  tbe  actor  In  the  enforce- 
ment of  Us  rights. 

That  original  cranplalnant  and  thaw 
through  whom  he  claims,  reaching  back  for 
more  ttaan  a  third  of  a  century,  are  and  were 
claimants  in  good  faith  of  the  title  to  these 
lands,  appears  without  doubt  Covering  this 
great  period,  as  respects  these  lands,  deeds 
thereto,  based  m  reasonably  Taloable  coo- 
slderations,  were  recorded,  mortgages  were 
so  recorded,  Utigatlfm  followed  upon  the  as- 
sertlon  of  rights  in  the  prembm,  reaching 
this  court  in  the  case  of  Mulcb  t.  Shrearer, 
49  Ala.  226,  and  taxes  were  paid. 

No  fraud  or  deceptton  Biq»ears  to  have  been 
practiced  by  tbeee  consecutive  claimants;  nor, 
on  the  other  band,  is  any  semkdance  of  ez< 
CUM  offered  or  suggested  for  such  complete, 
long-continued  Inat^vlty  on  the  ^rt  of  the 
benefltiarles  of  the  trust  running  to  them. 

To  cmicilnde,  on  tbls  theory  of  the  case,  we 
bfrid  that  audi  Inactivity,  without  justlflca- 
tlon  w  ezcuse^  closes  the  courts  to  the  en- 
fmeement  of  tbe  equity  of  appellants,  in  these 
landi^  they  vt  their  predecessors  In  rl^t  not 
baring  been  in  possession  of  the  land;  and 
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so,  whether  original  cem^ainabt  and  hlS* 
predecessors  in  bona  fide  Ualm  of  title  were 
in  actual  posses^n  of  the  land.  In  whole  or 
in  part 

The  decree  is  tber^re  affirmed. 
Affirmed. 

DOWDBLL,  a  7n  and  SIMP90N  and 
MATFIOLD,  JJ.,' concur. 


BOQUEMORE  &  HAU*  t.  MITCHELI* 

BROS,  et  aL 
(Supreme  Court  of  Alabama,    April  21,  1910.) 

1.  Specific  Pebfoemancb  (5  73*)— Contbacts 
Ekfobceablb  —  Contracts  fob  PsBsonAX. 
SraviCEs. 

EiOuity  will  not  specifically  enforce  a  con- 
tract for  personal  services  which  are  material 
or  mechanical,  and  not  peculiar  or  tndiTidual. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance Cent  Dig.  H  206,  207;  See.  Dig.  | 

2.  SPEomo  Pebfobkancb  (J  73*)- Rblibp— 
Anctllabt  Rklief^Injunctior. 

Where  a  contract  is  for  special  or  extraor- 
dinary personal  services  or  personal  aervices 
purely  intellectual  and  Indlvlanal,  equity  will 
grant  an  Injunctioa  In  of  specific  perfozm- 
ance. 

[Bd.  Notc^For  other  cases,  see  Spedfie  Per- 
fonnance.  Cent  Dig.  H  206-208;  Dec.  Dig.  1 
73.*! 

3.  SPBCmC  PEBTOBHAlfCE  (§  73*)— CONTBACTS 
ENFOBCEABLE  —  CONTBACTS  FOB  PeBSONAL 

Services. 

Equity  win  not  specifically  enforce  a  con- 
tract for  peisonal  serneea  requiring  skill,  judg- 
ment and  discretion,  but  will  leave  the  parties 
to  their  action  at  law  for  damages. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  gS  200-203;  Dec.  Dig.  S 
73.*] 

4.  isjimcnoN  (1 00*)— Pubposes  or  Bbliep— 
Enjoikinq  Bbeaoh  or  Contbaoi  —  Oon- 
tbact  fob  Personal  Services. 

Injanctions  to  enjoin  the  breach  of  a  con- 
tract for  services,  continuous  in  their  nature, 
involving  special  skill,  are  granted  with  jrreat 
caution,  even  though  the  legal  remedy  by  aam- 
agea  may  be  inadequate. 

[Ed.  Note,— For  other  Gase&  see  Injunction, 
Cent,  Dig,  ||  117-11»;  Dee.  Dig.  I  60,*] 

6.  Specttio  Perfohmawcb  (I  75*)— Subjects 
or  REtiEF— Continuous  Duties. 

Equity  will  only  decree  specific  perform- 
ance when  it  can  dispose  of  the  subject-matter 
by  a  decree  capable  of  present  enforcement,  and 
cannot  award  specific  performaoce  of  a  con- 
tinuous duty  extending  over  a  series  of  years, 
but  will  leave  the  party  to  his  legal  remedy. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig,  i  210;  Dec.  Dig.  %  75,*] 

6.  SPBCinc  Pebfobmancb  (j  108*)— Reukb^ 
Incidental  Relief— Injunction. 

An  Injunction  is  granted  in  a  suit  for  spe- 
cific performance  only  as  incidental  to  the  exe- 
cution of  tbf>  decree ;  and,  where  thf  decree  of 
specific  i»erformance  caaoot  be  enforced,  an 
injunction  will  not  be  granted,  complainant  be- 
ing left  to  his  legal  remedy. 

[Ed.  Note,— For  other  cases,  see  Specific  Per- 
formance. Cent  Dig.  9  353;  Dec.  Dig.  {  108.*] 
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7.  SpECITIO  PEBTOnCAim  (I  73*)— OOHTEACrS 

BnroBCKABLB  —  GoNTUora  won  Pxbsonal 
Sebvickb. 

A  contract  to  pennit  complainants  to  carrr 
ont  defeodaat's  contract  with  a  connty  to  load 
gravpl  from  a  i^t  belonxinK  to  the  rounty,  and 
to  sell  gravel  therefrom,  and  to  asslfm  defend- 
ant's contract  with  the  eonnty  to  complainaota 
if  the  couniT  consented,  will  not  be  specifically 
enforced.  Mug  a  contract  for  personal  services. 

[Ed.  Note.— For  other  cased,  see  Specific  Per. 
formance,  Cent.  Dig.  {{  200-208;  Dec.  Dig.  S 
73.*] 

8.  Specific  Pkbposuance  (J  114*)— Biixb— 

AX-LEOATIONS— PbBFOBUA,NCB  BT  COMFLAIW- 
ART. 

A  bill  for  specific  performance  was  de- 
fective where  It  did  not  allege  that  complainants 
paid  the  amonnts  and  furnished  the  security  for 
deferred  payments  agreed,  in  tlie  contract 
sought  to  be  enforced,  to  be  paid  and  fnniiahed 
witnin  the  time  and  in  the  manner  provided 
therein. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dlf.  H  86S,  888 ;  Dae.  Dig.  I 
114.*1 

9.  SPftCinO  PBBFOB1U.H0I  Q  114*)  — Biu.— 

ALLEOATions  —  Ofteb  to  PKBroBK— Sum- 

ciErrcT  OF  Optbb. 

A  bill  for  specific  performance  which  mere- 
ly alleges  generally  complainants'  offer  to  per- 
form, but  does  not  allege  an  oCer  to  perform 
which  will  comply  with  the  terms  of  the  con- 
tract, is  iDBufficient 

[Ed.  Note.— For  other  casea,  see  Specific  Pei^ 
formance,  Dec  Dig.  {  114.*] 

10.  Specific  Pxbfokiurob  (|  114*)— A£U0a- 
TI0N8— Bnx. 

Great  accuracy  of  averment  Is  regnlred  In 
bills  for  specific  pertormanoe. 

[Ed.  Note.— For  other  cases,  see  Spe^fic  Per- 
formance, CenL  II  356-372;  Dec,  Dig.  | 
114.*] 

11.  Specific  PBtroBMi.ifCE  ^  14*)  —  GOir- 
^    TBACTs  Enforceable. 

Complainant  cannot  compel  specific  per- 
formauce  by  defendant  of  bis  contract  to  permit 
I^intiff  to  earn  out  defendant's  contract  with 
a  county  to  load  gravel  from  a  pit  belon^ng  to 
the  county,  where  the  county  did  not  consent 
to  the  contract  between  plaintiff  and  defendant, 
since  to  do  so  would  involve  compelling  the 
county  to  allow  complainant'  to  i>erform  its 
contract  with  defendant 

[Ed.  Note.— For  other  cases,  see  Specific  Per> 
formance,  Cent  Dig.  I  83 ;  Dec.  Dig.  I  14.*] 

Appeal  from  City  Court  of  Montgomery ; 
William  H.  Thomas,  Judge. 

Suit  by  Roquemore  &  Hall  against  Mitchell 
Bros,  and  another.  From  a  Judgment  dis- 
mlsaing  tbe  bill,  complalnaDta  appeal.  Af- 
firmed. 

Ray  Rnahton,  for  appellants.  Gnnter  A 
Onnter,  for  appellees. 

HAYFIEXD,  3.  The  bill  la  one  to  enforce 
specific  performance  of  a  contract,  and  to  en- 
join respondents  from  Interfering  with  the 
performance  thereof  panding  the  salt  The 
respondents  demurred  to  and  answered  the 
bin,  denying  Its  equity,  and  moved  to  dissolve 
the  injimctlon  issued  niton  Its  filing.  On  tbe 
hearing  upon  those  issues  the  injnnctlm  was 
dissolved  and  tbe  Ull  dismissed  for  want  of 
equity.   The  chancellor  also  declined  to  fix 


bond  and  reinstate  the  Isjimction  pending  ap- 
peal.  E*rom  this  decree  complainants  appesL 

The  contract  Is  one  not  susceptible  of  spe- 
cific performance.  It  Is  a  contract  for  per^ 
Bonal  service  or  employment,  to  contlnne  five 
years,  but  on  condition  that,  if  Montgomery 
county  will  consent  to  a  transfor  of  a  certain 
contract  which  It  had  with  a  part  of  the  re- 
spondents to  the  complainants  by  racb  re- 
spondents,  then  It  Is  to  become  a  contract  to 
transfer  and  assign  such  oth^  contract.  The 
condition  subsequent  Is  not  shown  to  have 
happened,  nor  is  the  cqptract  sought  to  be 
enforced  upon  this  theory,  bat  tm  the  theory 
that  It  la  one  of  employment 

The  bin  alleges  that  Mitchell  Bros,  made  a 
contract  with  the  county  of  Montgomery  to 
load  gravel  from  the  pit  of  tbe  county,  anl 
also  to  Bell  gravel  to  others  from  snidi  pit 
and  to  be  paid  ther^or  by  the  square  yard 
of  gravel  loaded  for  the  county,  and  to  pay 
the  coanty  so  mach  per  square  yard  for  the 
gravel  sold  to  third  parties.  The  bill  tha 
alleges  that  Mitchell  Bros,  employed  com- 
plainants to  carry  out  this  contract  with  the 
county  for  tbe  respondents  Mltchdl  Broa^ 
and  for  the  same  consideration  that  Uie  r^ 
spondents  were  to  receive  from  the  county. 
Tbe  contract  then  concludes  as  follows:  "It 
is  further  mutually  agreed  that  if  the  board 
of  revenue  of  Montgomery  county,  Alabama, 
will  consent  for  the  said  Mitchell  Broc  to 
transfer  and  assign  the  above^descrlbed  con- 
tract to  Roquemore  &  Hall,  then  said  Mltchdl 
Bros,  upon  request  of  them  will  so  transfer 
and  assign  said  contract  to  them,  but  If  tbe 
said  board  of  revenue  will  not  agree  for  an 
asslgnmoit  of  said  contract,  thai  tlie  fore- 
going provisions  and  agreement  to  «nploy 
said  Roquemore  &  Hall  to  load  gravel  In  said 
contract  shall  be  and  remain  In  full  force  and 
effect"  Such  contracts  are  not  sosoeptlblft 
of  specific  performance. 

Courts  of  equity  will  not  undertake  to  en- 
force the  specie  performance  of  a  contract 
for  personal  servlceB  which  are  material  vr 
mechanical,  and  not  peculiar  or  Indlvldaal; 
but  where  the  contract  stipulates  for  special, 
unique,  or  extraordinary  pmonal  servlceB,  or 
where  the  services  to  be  rradered  axe  purely 
intellectul  and  individual  In  their  diaractw, 
the  courts  wUl  grant  an  Injunction  In  aid 
of  a  specific  performanca  William  Rogers 
Mfg.  Co.  T.  Rogers,  SS  Conn.  866,  20  AtL  4«7, 
7  L.  R.  A.  779, 18  Am.  St  R^  27&  If  a  ccm- 
tract  implies  the  performanee  of  personal 
services  requiring  special  skill.  Judgment, 
and  discretion,  a  court  <tf  equity  will  not 
undwtafce  its  specific  performanoa  Soath, 
etc.,  Alabama  R.  R.  Co.  t.  Highland  Ave.,  etc, 
R.  R.  Oo„  08  Ala.  400,  18  South.  682,  89  Am. 
St  Rep.  74.  Courts  of  equity  will  decUne 
Jurisdiction  to  decree  spedfle  perfbrmanea  ^ 
contract  for  personal  services  Involving  the 
exercise  of  special  skfll,  Ju^^meat,  and  dis- 
cretion, continuous  In  their  nature,  and  run- 
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Idas  iluoTVb  an  tadeflnlte  pwlod  of  time; 
and  Injunctions  to  pnmit  the  Iwaadi  of  smdi 
contracts  are  granted  with  great  caution  by 
the  conitB,  althoivb  Uie  remedy  by  damages 
at  Ucw  may  be  Inadeqnate;  Iron  Age  Pub.  Co. 
T.  Weatem  Union  TtL  Oo.,  88  Ala.  49S,  8 
Soath.  440,  8  Am.  St  Bep.  768.  A  conrt  of 
equity  can  decree  apedflc  performance  only 
wben  It  can  dUipoae  of  tlie  matter  in  contro- 
Teray  by  a  decree  capable  of  present  perform- 
ance, bat  It  eailnot  decree  a  party  to  perform 
a  contlnnoiw  duty,  ^tending  orer  a  series  of 
years,  but  wHI  leave  the  aggrieved  party  to 
his  remedies  at  law.  Electric  Llgbtlng  Go.  t. 
MobUe-etc.  By.  Co.,  109  Ala.  190,  19  Bontb. 
721.  56  Am.  St  Bep.  927.  A  contract  for  the 
personal  servlcee  of  an  adnlt,  as  a  general 
thing,  la  a  nutter  for  conrta  <tf  law;  and  for 
a  -riolatlon  of  It  the  remedy  la  In  damages, 
and  a  spedflc  performance  will  not  be  euf  ore* 
ed.  Hamblln  r.  Dlnnef  ord,  2  Edw.  Oh.  (N.  Y.) 
5S3;  Height  Badgeley,  16  Barb.  (N.  T.) 
501.  See  Eemble  t.  Kean,  6  Sim.  388;  dark'a 
Came,  1  Blackf.  (Ind.)  12%  12  Am.  Dec.  213; 
Smith  T.  Qonld,  2  Ld.  Baym.  1274;  Bntland 
Marble  Oo.  v.  Blpley,  77  IT.  S.  889, 19  Ed. 
955:  Cooper  t.  Pena,  21  Cat  408;  Bandall  t. 
Latham,  86  Conn.  48;  Blcbmond  t.  Dubaqne 
ft  S.  C.  B.  Co.,  88  Iowa,  4SSt ;  Ford  T.  Jermon, 
6  Phna.  (Pa.)  6 ;  Pfdmw  t.  "Scott,  1  Bnsa.  ft 
M.  391;  Mair  t.  Himalaya  Tea  Co.,  L.  B.  1 
Bq.  411.  Defendant,  having  contracted  to 
perform  at  plaintUTa  theater  at  a  fixed  com- 
pouatUm  for  a  cOTtidn  time,^and  not  to  par- 
form  elaewhere  dmlng  that  time,  might  be 
restrained  by  Injanctlon  from  carrying  ont 
an  agreement  to  perform  elaewhere,  there 
bdng  no  demand  In  the  complaint  for  a  de- 
cree of  apedflc  performance,  and  no  uncer- 
tainty tn  the  ctmtract  as  to  time,  place,  or 
snbstanoe.  Hayes  t.  WllUo,  11  Abb.  Prac. 
X.  S.  (N.  T.)  175.  See  IContagoe  T.  Flocton. 
L.  B.  16  Bq.  189.  Injnnctlon  is  only  granted 
as  auxiliary  to  the  execntlon  of  the  decree; 
and,  where  the  decree  itself  cannot  be  enforc- 
ed, the  court  will  not  attempt  to  restrain,  bat 
will  leave  the  party  complaining  of  the 
breach  to  hla  remedy  at  law.  Fredrlcks  t. 
Mayer.  18  How.  Prac.  (N.  T.)  668;  1  Bosw.  (S. 
T.)  281.  See  Morris  t.  Colman,  18  Ves.  Jr. 
487;  Clarke  t.  Price,  2  WUa.  Ob.  167;  Eem- 
Ue  T.  Sean,  6  Sim.  888 ;  Baldwin  v.  Sode^ 
for  Dlffaalon  of  Usefol  Knowledge  9  Sim. 
8^  Bat  see,  contra,  W.  17.  Tel.  Co.  r.  Un- 
ion Pac.  B.  Co.  (0.  O.)  8  Fed.  428, 1  McCrary, 
698;  W.  n.  TeL  Co.  t.  St  Joseph  ft  W.  B.  Oo. 
fC  C.)  8  Fed.  480, 1  McOrary,  666;  Singer  8. 
M.  Co.  T.  Union  B.  H.  ft  B.  Co,  1  Holmes,  268, 
Fed.  Oaa.  No.  12,904. 

Tbft  bni  Is  also  defecUve,  In  that  It  fails  to 
allege  that  conq^lnanta  paid  the  anumnta 
agreed  to  be  paid  by  them  under  the  contract 
sought  to  be  enforced,  and  famished  the  ae- 
nirlty  cmitracted  to  be  furnished  for  the  de- 
ferred payment,  within  the  time  and  In  the 
mann«  provided  In  the  contract  This  neces- 


sity, of  eouns^  la  atfcnnpted  te  be  avtdded  by 
showing  the  refusal  of  the  respond«its  to  ac- 
c^t  the  payment  and  Iwcorlty.  While  the 
bill  avers  a  tender  and  an  offer  to  perform.  It 
does  not  aver  a  tendo:  or  an  offer  to  perform 
as  provided  in  the  contract  This  matwlal 
fact  (if  it  exists)  Is  not  averred,  but  must  reat 
In  Inference— which  la  not  auffldent  The  an- 
swer specifically  denies  that  the  tender  or 
offer  to  perform  was  made  In  accordance 
with  Oie  terms  of  the  contract  sought  to  be 
mforced.  In  bills  for  specific  performance 
great  accuracy  of  averment  is  required.  Dan- 
iel T.  Collins,  67  Ala.  ffitS;  Johnston  v.  Jones, 
86  Ala.  287.  4  Soath.  74a  Equity,  in  this 
salt  could  not  (if  It  would)  compd  the  coun- 
ty of  Montgomery  to  allow  complainants  to 
perform  the  omtract  which  it  made  with  the 
respondents.  This,  so  far  as  the  bill  shows, 
would  be  necessary  to  a  specific  performance. 
Certain  it  Is  that  it  falls  to  show  that  the 
county  has  consented  to  the  arrangement  or 
contract  between  tb»  parties  to  this  suit 
The  decree  la  afllrmed. 

DOWDBLL,  O.  J.,  and  SIMPSON  and  Me< 
CTiBTJiAN,  JJ.,  concur. 


BARDIN  et  al.  v.  GBACE  et  al. 
(Supreme  Court  of  Alabama.   April  21,  1910.) 

1.  ^Vbndob  and  Pub  chases  Q  220*)— Bona 
Fide  Pttbchasers. 

If  a  deed  is  void,  a  aubsequent  iunooent 
purcbaser  la  not  protected;  but,  tf  it  is  merely 
voidable,  he  Is  protected. 

[Ed.  Note. — For  otber  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  461-465;  Dec.  Dig. 
|220.»] 

2.  Deeds  (S  82*)— Necessitt  fob  Gbanteb. 

A  deed  witiiont  a  grantee  named  therein  is 
void,  and  if  tbe  grantor  signs  a  deed,  leaving 
the  space  for  tbe  name  of  the  graotee  hlank, 
and  authorizes  some  one  as  bis  agent  to  fill 
in  tbe  name  of  tbe  grantee,  and  that  person 
fills  it  in  with  the  name  of  the  designated 
grantee,  tlie  deed  will  be  .valid ;  but.  If  tlie 
blank  is  filled  with  the  D.ime  of  another,  it  ia 
void. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  9  64;  Dec.  Dig.  S  32.*] 

Appeal  from  City  Court  of  Montgomery; 
William  H,  Thomas,  Judge. 

Action  by  Sandy  Grace  and  others  against 
George  R.  Bardln  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af> 
firmed. 

L.  A.  Sanderson,  for  appdlants.  HIU,  Hill 
&  Whlttog,  for  appellees. 

SIMPSON,  J.  The  original  bin  in  this  case 
was  filed  hy  Sandy  Grac^  one  of  tbe  ap< 
p^nts,  against  J.  H.  Shreve  and  George  R. 
Bardln,  and  afterwards  amended  by  bring- 
ing In  fho  other  parties  complainant  and 
respondent  The  Mil  aetiks  the  oancellatlcm 
of  certain  deeds  as  clouds  on  the  title  of  the 
complainants,  and  rests  npon  thp  allegations 
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that  tbe  original  eonqdalnant  is  an  tgnozant 
nMgeo  man;  that  aboot  Febrnary  20^  X908, 
Bald  Sandy  Once  Ud  sereral  lots  of  land 
which  ha*wl8hed  to  sen,  and  was  tdld  by  a 
uegro-rO.  W.  Smith— to  go  to  said  Shrere, 
who  would  purchase  same;,  that  he  agreed 
with  Sbrere  to  sell  the  lots  to  him  for  W 
000,  and  Shrere  was  to  prepare  the  papers; 
that  tbe  next  day  O.  B.  Bardln  came  to 
Bandy  with  tbe  papers,  stating  that .  he 
and  Shrere  were  in  the  same  company;  that 
the  deed  was  signed  by  Sandy  and  his  son, 
who  had  a  half  intnest  In  tbe  krts,  with 
their  wiTes,  9100  was  paid,  and  a  note  glv* 
en  for  |000,  which  would  be  paid  the  t(A- 
lowlng  day,  but,  as  tiiat  day  was  a  legal 
holiday,  Bardln  put  tilm  off  until  the  fol- 
lowing Monday^Febmary  24th— and  that 
since  that  time  It  has  been  impossible  to  find 
Bardln;  that  Bhrere  denies  re(»lTlng  the 
deed;  that  complainant  has  since  learned 
that  when  said  deed  was  s^pied,  no  gran* 
tee  was  named  thorebi,  but  snbsequently  the 
Uank  space  was  filled  in  with  the  name  of 
O.  T.  Hallett,  who  had  the  deed  recorded, 
and  on  February  28th  said  Mallett  convey- 
ed the  lots  to  his  wife  for  a  redted  con- 
sideration of  910,  and  on  March  2d  said  Mal- 
lett and  wife  cmveyed  the  property  to  the 
defendants  W.  W.  Patrick  and  T.  U.  Beck. 

The  charge  is  that  the  entUe  transaction 
was  a  fraud  practiced  on  complainant,  in 
which  all  of  the  sereral  purchas«rs  conspir- 
ed. Mallett  claims  that  he  gave  91|100  for 
tbe  pn^rty  and  conveyed  it  to  his  wife,  be- 
cause 97QP  or  9800  of  the  purchase  numey 
belonged  to  her,  and  that  they  sold  It  on 
March  2d  tor  976a  It  is  evident  that  the  en- 
tire transaction  was  a  J^aud,  up  to  the  time 
when  Patrick  and  Beck  purchased;  but  the 
evidence  does  not  show  that  they  participat- 
ed In  the  fraud.  They  claim  to  be  innocent 
purchasers. 

The  respondents,  by  their  answers,  rely 
entirely  upon  the  facts  of  the  transaction, 
denying  the  allegotions  of  the  bill,  and  do 
not,  by  any  pleading,  raise  the  question  of 
estoppk.  which  should  have  been  pleaded  In 
this  case,  if  available  at  all.  The  authori- 
ties hold  that  If  a  deed  la  void  a  sub- 
sequent innocrat  purchaser  is  not  protect- 
ed, but  that  if  it  Is  merely  voidable  he  is. 
18  Cyc.  591.  A  deed  without  a  grantee  nam- 
ed therein  is  void.  18  Cyc.  540;  Allen  v. 
Wltbrow.  110  U.  8.  119,  128,  3  Sup.  Ct. 
517,  28  h.  Ed.  90;  Golden  v.  Hardesty,  93 
Iowa,  622,  61  N.  W.  613;  Mtck^  v.  Barton, 
194  HI.  446,  02  N.  E.  808,  806. 

It  Is  true  that  there  are  authorities  to  the 
effect  that  If  a  person  signs  a  deed  In  which 
the  spnce  for  the  name  of  the  grantee  is 
blank,  and  authorizes  some  one  as  his  agent 
to  fill  In  the  name  of  the  grantee,  and  that 
person  does  fill  it  In  with  the  name  of  the  des- 
ignated grantee,  the  deed  will  be  valid.  Allen 
T.  Wlthrow,  supra.  Bat  In  this  case  there 


was  no  sudi  agraemant  Sandy  tlKmght  be 
was  sdllng  to  Sbreve,  and  the  deed  was  in 
fact  takm  by  a  man  of  straw,  aid  aabee- 
quently  filled  In  by  the  name  <tf  a  man  un- 
known to  the  grantor.  It  was  consequent- 
ly void,  and  the  subsequent  purchaser  la  not 
protected.  Sandy  acted  promptly,  In  pladng 
tbe  matter  In  the  hands  of  his  lawyer  and 
having  the  suit  commenced  as  so«i  as  he 
discovered  the  fraud  that  was  perpetrated 
on  him.  Tb9  evidence  shows  that  the  qiace 
tox  the  name  of  tbe  grantee  was  blank  when 
the  deed  was  signed. 

The  court  properly  found  that  the  com- 
plainants woe  entitled  to  relief  prayed.  ^Cbe 
decree  of  the  court  Is  affirmed. 

Affirmed. 

DOWDBLL,  a  J.,  and  A2a>xaiS0K  and 
8AXBB,  JJ.,  concur. 


BTRD  V.  HICKMAN. 

(Snpreme  Coart  of  Alabama.    April  21,  1910.) 

L  Fbauds,  Statute  o»  (|  33*)— Pbouibe  to 
ANswEE  FOB  Debt  of  Anothee— Obioinal 

Pbomiss. 

If,  for  a  consideration  moving  from  a  d^t- 
or,  or  for  a  detriment  Buffered  by  a  debtor,  a 
tlurd  person  engages  with  the  debtor  to  pa;  the 
debt  to  the  creditor,  the  agreement  la  not  within 
the  statute  of  frauds,  since  the  engagement  la  in- 
depmdent  and  anpported.  hj  new  consideration. 

[EJd.  Note.— For  otiicir  cases,  see  Frauds.  Stat- 
ute bi,  Gent  Dig.  H  50-63,  5C ;  Dec  Dig.  f  33.*1 

2.  Appeal  and  Ebrob  ({  195*)— Auerouent 
OP  Pleadings— OBJBctioNs. 

A  request  for  the  eeneral  afSrmatlve  cbai^e 
cannot  serve  in  lieu  m  an  objection  to  the  al- 
lowance of  an  amendment  to  the  complaint  al- 
leged to  introduce  a  new  cause  of  action,  or  of 
a  motion  to  strike  on  that  account. 

[Ed.  Note.~-For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1490;  Dec.  Dig.  I  195.»1 

3.  Action  (I  38*)— Oomplaint^-Conjoinikg 
Distinct  Actions  in  Count. 

fA  count  in  a  complaint  alleged  that  It.  was 
indebted  to  plaintiff,  that  defendant,  to  obtain 
paymeat  from  L.  of  a  debt  owing  him.  out 
of  the  money  L.  intended  to  pay  plaintiff, 
agreed  with  L.  that,  if  L.  would  give  defendant 
tbe  money  in  question,  defendant  would  pay 
plaintiff  i**B  note  and  take  op  the  mortgage 
securing  it  when  due,  that  L.  paid  defendant 
such  8um_,  and  defendant  failed  to  pay  L-'s  note 
to  plaintiff,  that  plaintiff  elected  to  accept  tha 

ftromise  made  by  defendant,  and  that  defendant 
n  a  conversation  with  L.  ashed  her  to  call  his 
attention  to  the  fact  a  leir  days  before  L-'s 
note  became  due  to  plaintiff,  which  she  did, 
whereupon  defendant  again  promised  I*  to  pay 
it,  but  before  doing  so  required  her  to  agree 
to  transfer  to  defendant  a  rent  note,  which  was 
assigned  to  deftoaant  as  promised.  Held,  that 
it  wd  not  Join  two  distinct  causes  of  action, 
the  second  engagement  declared  upon  belnc  the 
same  as  that  first  set  forth,  with  tbe  addition 
of  an  element  Incorporated  therein  by  mutual 
assent  of  the  parties,  viz.,  tbe  agreement  of  L. 
to  transfer  to  defendant  the  rent  note,  and  no 
new  consideration  other  than  the  mutaal  asaen^ 
was  necessary  to  support  the  addition  so  made. 

[Ed.  Note.— For  other  cases,  see  Action,  Gent. 
Dig.  I  549 ;  Dee.  Dig.  |  sa*] 
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i.  GpitnACTS  a  75*)— GoiVnDSBATXON. 

|One*i  doing,  or  anedng  to  do,  or  not  to 
do,  mat  which  no  is  To  duty  bound  to  do  or 
Dot  to  do,  ia  not  a  Bofficient  consideration  to 
■apport  a  promise  by  another,  and  bence  a 
pranlae  of  one  owing  a  debt  to  make  a  payment 
tbereoD  would  be  no  consideration  tor  a  promise 
of  tbe  creditor  tovMiy  a  debt  of  the  promisor 
to  a  third  person.^ 

[Bd.  Note^For  other  eases,  see  Contracts, 
Cent.  IMS.  H  S13~2SS;  Dee.  mg.  {  75.«] 

5.  Fk&ttos,  Statutb  or  (|  8S*>— Psowm  to 
Answn  FOB  0EBT  or  Anoran— Gonsid- 

EBATIOR. 

The  assignment  of  a  rent  note  to  a  creditor 
of  the  assignor  for  stirb  creditor's  promise  to 
pay  a  debt  of  the  asstROor  to  a  third  person 
woald  be  a  good  consideration  for  the  promise, 
if  aoch  assignment  and  deiivery  was  not  merely 
a  paymmt  on  Oie  assignor's  debt  to  the  cred- 
itor. 

[Dd.  Note.-^oT  other  eases,  see  Frands,  Btat- 
nte  of,  Gent.  IMg.  H  Sft;  Dec  Dig.  | 

33.*1 

8.  CONTBAOTB  (|  ,!•)— VaLIDITT. 

ntat  a  contract,  offending  against  no  law. 
Is  peculiar  and  may  bea^  ffrwrously  npoli  dne 
of  the  parties  thereto,  will  not  render  It  In- 
▼alid.  ■  . 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  1;  Dec  Dig.  g  l-*] 

7.  LmiTATion.  or  Actionb  (|  127*)  —  Coii- 
icknceueut  of'  Action  —  Complaint  — 
AMEsmnOtT—Nvw  Cavse  or  AcnoN. 

The  addition  of  a  connt  to  a  complaint 
win  not  be  deemed  the  introdactlon  of  a  new 
canse  of  action,  where  it  refers  to  the.  same 
transaction,  property,  title,  and  parties  as  the 
oriirinat,  nnder  the  express  proTisions.of  Code 
1907,  I  5367.  and  hence  is  not  of  itself  snWeet 
to  the  plea  of  the  statute  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  SS  M3~547;  Dec.  Dig.  S 
I2T.*I 

Appeal  from  Geneva  Oounty  Court;  H.  D. 
Crawford,  Special  Judge. 

Action  by  P.  N.  Hickman  a^inst  R.-.  B. 
Byrd.  Jndsnient  for  plaintiff,  and  defendant 
appeals..  Berei^aed  and  remanded.  . 

In  addition  to  the  pleadings  bad  on  ttie 
former  appdid  In  this  case,  plaintiff  filed  an 
amendment  to  his  complaint,  conslstlaK  of 
the  following  additional  counts: 

"(4)  Plaintiff  dallDB  of  the  defendant  tbe 
farther  snm  of  f  120,  with  interest  thereon, 
toe  that  libs.  H.  J.  H.  Lewis,  was  on,  to 
wit,  dnring  the  montii  of  May,  1900,  Indebted 
t»  the  plaintiff  In  tb&  snm  of  $120,  doe  Oc- 
tober 1st  of  that  year,  and  for  the  purpose 
of  paying  such  debt  the  said  Mrs.'  Ziewls  had 
In  her  possession  'a  <Aeck  for  9160;  and  the 
plaintiff  arers  that  the  said  defendant  went 
to  tbe  said  Hrs.  Lewis,  and  asked  the  said 
Hn.  Lewis  if  she  conld  help  the  dtfoidant, 
meaning  thra«by  to  ask  her  If  she  could  pay 
the  defendant  any  money  on  an  account  which 
tbe  defendant  claims  that  she  owed  blm. 
Whereupon  the  said  Mrs.  Lewis  stated  that 
she  was  Indebted  to  the  pUilntlff,  and  had 
In  ha  poasesslim  tbe  money  with  wbldi  to 
pay  the  plaintiff,  and  tbat  She  did  not  want 
to  pay  It  out.  WbCTeiQNni  the  said  B.  SL 
Byrd  then  and  there,  In  order  to  get  said 


mou^,  did  promise  and  agree  irtth  Hm  aald 
Bfrs.  Lewis  that,  If  she  would  let  blm  hare 
as  much  as  975,  tae^  the  defeodan^  wonld 
pay  P.  N.  Hickman  tbe  amount  dne  blm,  and 
then  take  np  the  mortgage  held  by  Hickman 
against  Mrs.  Lewis  when  tbe  same  came 
due,  when  plaintiff  BTers  that  the  said  Mrs. 
Lewis  thereupon  paid  the  said  Byrd  97B,  re- 
lying upon  said  promise,  and  tbat  tbe  said 
Byrd  failed  and  refused  to  perform  bis  part 
of  the  said  promise,  and  failed  and  refosed 
to  pay  said  sum  to  the  plaintiff,  and  plain* 
tiff  arers  that  he  has  dected  to  accept  said 
promise  made  by  Byrd.  Wherefore  this  suit. 

"(5)  The  plaintiff  adopts  the  entire  por^ 
tlon  of  said  fourth  count  down  to  and  In- 
cluding tbe  words,  'and  plaintiff  avers  that 
be  has  elected,*  etc  and  adds  thereto  the 
fionowlng:  And  plaintiff  avers  that  In  said 
conTersatitm  tiie  defendant  told  Mrs.  Lewis 
to  call  his  attoititm  to  the  fact  a  few  days 
.before  the  note  to  idalntlff  became  dne,  and 
that  according^  the  said  Mrs.  Lewis  did,  on 
or  about  October  X  1006,  call  at  tiie  txDce 
of  the  defendant  and  call  bis  attrition  to 
the  iHwmlse.  Whereupon  tbe  defmdant  did 
then  and  thore  again  promise  tbe  .said  Mrs. 
Lewis-  to  paj  said  debt,  bdt,  before  doing  so. 
required  tbe  said  Mrs.  Lewis  to  agree  to 
transfer  •to  the  d<^ndant  the  rent  going  to 
her  tot  the  rent  on  0ie  idace  for  1907,  In  the 
snm  of  9ISO,  wbleU  rent  was  by  tbe  said  Mrs. 
Lewis  assigned  and  turned  over  to  the  de- 
fendant as  pmntaed.  And  the  plaintiff  fur- 
ther' avers  that  as  a  part  and  parcel  of  said 
transaction  the  said  defendant  did  call  the 
plaintiff  over  the  plume  and  ascertain  tbe 
amount  due,  and  did  promise  to  the  said  Mrs. 
Lewis,  to  pay  the  amount  thus  dne  on  Jan- 
nary  1,  1907,  less  the  Interest  from  October 
1,  1906,  to  January  1. 19p7;  and  the  plataitlff 
Avers  that'  he  has  elected  to  accept  said 
promiae  and  to  sue  thereon.  Hence  tills 
suit" 

The  following  charge  was  refused  to  the 
defwdant:  **(&)  The  coort  charges  tbe  Jury 
that  there  Is  no  conidderation  for  the  alleged 
promise  of  By^  to'  Mrs.  Lewis  down  In  the 
fields." 

G.  D.  Carmichael,  for  appellant  W.  O. 
Mnlker»  for  appellee. 

McOLBIjLAN,  J.  This  Is  tbe  second  ap- 
peal.-In  the  cause.  Byrd  v.  Hickman.  ISO 
Ala.  5(6,  48  South.  669.  The  sole  question 
considered  and  decided  tm  that  appeal  was 
whether  the  agreemmt  made  by  Byrd  to 
Hl(^man,  over  tbe  pbone  and  not  In  writing, 
to  pay,  as  Hldanan  contended,  the  Lewis 
mortgage  debt  to  Hickman,  mortgagee,  was 
within  Qie  statute  of  frauds  pleaded  In  the 
cauBe. 

It  Is  now  contended,  upon  amended  (after 
reversal  here)  coimts  4  and  6^  that  Byrd's 

allied  promise  to  the  Lewises  to  pay  their 
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matloiiea  debt  to  fni*™ii»,  a  thM  penou, 
tot  a  oonalderatkn  paailng  fttan  Mra.  Lewta 
to  Byrd  or  In  conMqacnoa  of  a  datrtment 
auflttea  by  tbe  Lawlsea,  or  either  of  tbem, 
a>  the  Immediate  reanlt  of  a  reliance  apon 
Bjrd'B  promise  to  pay  HIAmao's  mortage 
debt  Tested  Hickman  wltb  a  right  of  action 
agtUnst  Byrd  on  that  promise.  In  abort,  tbe 
deelBion  on  fbrmer  appeal  dealt  only  "with 
the  Inquiry  vtaethfflr  tbe  promise  over  tbe 
phone  was  vKbin  or  wltbont  the  atatate  of 
franda.  In  deciding  the  question,  necessari- 
ly requiring  the  construction  of  that  agree- 
m«it  and  the  determination  of  ita  I^fal  ef- 
fect, it  was  ruled  that  forbearance  was  the 
sole  consideration  moving  from  Hickman  to 
Byrd  and  supporting  ^rd'a  promise  to  anb- 
aequently  pay  the  Lewis  mortgage  debt; 
that  forbearance  Is  a  sufficient  consldoatloa 
to  support  tlw  promUe  of  a  third  person  to 
pay  tbe  debt  of  another  to  the  debtor*e  cred- 
itor; and  tbat  aucfa  an  oigagement,  not  be&ng 
a  new  and  Independent  agreement,  to  whidi 
tb&  payment  of  the  debt  or  the  other  la  a 
mere  Incident,  Is  precisely  tiie  character  of 
undertaking  or  obligation  which  the  statute 
ot  frauda  was  Intended  to  Indude  and  to 
which  that  statute  does  apply.  The  decision 
was  rested  distinctly  upon  the  ease  ot  Weat^ 
moreland  r.  Porter,  75  Ala.  4B2,  which  was 
in  Immediate  point  It  was  deHvered  in 
1883,  and  has  been  nptSateily  r^erred  to 
since  without  intimation  that  Its  rule,  in 
tbe  particular  In  question,  was  of  doubtful 
soundness.  Its  doctrine  is  expressly  recog- 
Msed  in  Clark  t.  Jonea,  8S  Ala.  1S7, 4  South. 
771.  Tbat  tbe  doctrine  of  tbe  case  Is  g«ta>- 
ally  Forded  as  sound  may  be  seen  by  ref^ 
ence  to  20  Oyc.  p.  182,  and  notes  to  sub- 
head 8. 

After  determlnhiff  the  question  presented, 
as  indicated,  in  the  former  appeal,  out  of  the 
abundance  of  caution  we  ei^veesly  exclud- 
ed an  Intoit  to  consido'  or  pass  upon  the 
ai^Ilcatlon  vel  non  of  tbe  atatiUe  of  frauds 
to  the  promise^  both  sffirmed  snd  denied  In 
the  erldence,  by  Byrd  to  the  Lewises,  to  pay 
the  Hickman  mortgage  debt  That  delud- 
ing apresslon  might  well  have  been  <miltted, 
alnoe  If  for  a  consideration  morlng  from  tbe 
debtor,  or  for  a  detriment  auffwed  by  a  debt- 
or, a  third  person  engages  with  the  debtor 
to  pay  Uie  debt  to  the  creditor,  tbe  agree* 
ment  la  not  within  the  statute  of  frauds,  be- 
cause that  engagement  Is  new  and  Independ- 
ent and  la  supported  by  a  new  consideration, 
hereby  excluding  the  Idea  that  the  engage- 
ment la  one  of  mere  suretyship  which,  to 
avoid  the  condemnation  of  tbe  statute  of 
frauds,  must  be  In  writing.  Ciaik  t.  Jones, 
86  Ala.  127, 181,  4  South.  771. 

The  amendment  waa  made  by  the  addition 
of  counts  4  and  S.  They  wlU  be  aet  out  In 
tbe  report  of  tbta  q^peal.  Aa  appeara,  these 
cmints  proceed  on  the  theory  that  ByrdVi 
promises  to  tbe  Lewises  to  pay  the  Hlcknuui 
d^t  was  based  upon  a  new  cwsideratlon  of 
advantage  to  Byrd  or  of  detriment  to  the 


Lewises,  w  botb  adTsntage  and  tfaCrlmflnt 
reepectlTely.  If  aapported  by  a  considera- 
tion, OiAt  promise  of  ^rd*B  waa  wlfliout 
the  statute  of  frauds  and  enforceable  by  the 
bentf  clary,  tbe  creditor,  Hickman,  though 
not  in  writing. 

It  Is  Insisted  In  brief  that  counta  4  and  5 
effected  to  bringing  a  new  cause  of  action. 
Tbe  question  waa  not  preamted  or  decided 
below.  AftCT  demurrers  to  counte  4  and  6 
were  orermled,  tbe  defendant  pleaded,  b^ 
Mdea  tb6  general  issue,  want  of  considera- 
tion and  tbe  statute  of  ftauds.  There  was  no 
plea  of  the  statute  of  limitations  to  tbe 
cause  of  action  aTerred  In  counto  4  and  5. 
On  these  counto  (4  and  S)  the  Issues  were 
only  those  raised  by  the  pleas  Indicated.  It 
follows,  of  course  that  the  general  aflirma- 
tlre  charge  requested  by  defendant  Invoked 
only  a  ruling  of  tbe  court  upon  tbe  Issues  of 
fact  created  by  the  avmnento  of  tlie  counto 
and  the  pleaa  Interposed  thereto,  and  the 
stetute  of  Umltetlona  waa  not  one  of  them. 
.  We  can  conceive  of  no  eaae  where  tbe  gen* 
'nal  affirmative  diarge  could  aerve  In  Hen 
of  objection  to  the  allowance  of  an  amend- 
ment alleged  to  work  the  Introduction  of  a 
new  cause  of  action,  or  of  motion  to  strike 
on  tbat  account  Tenn.  ft  Coosa  B.  B.  Ok  v. 
Danfortfa,  112  Ala.  80,  20  SouOi.  002;  Stew^ 
art  V.  Goode.  20  Ala.  476. 

The  contention,  grounded  tm  aome  of  tht 
assignments  of  demurrer  to  count  5,  that 
that  count  undertook  to  Conjolu  two  distinct 
causes  of  action,  cannot  be  sustained.  Bead- 
ing count  8  in  connection  wltb  count  4,  aa 
adopted  by  count  6^  it  la  &sa.r  tbat  ttie  ea- 
gagement  declared  on  In  count  5  waa  that 
averred  in  count  4,  wltb  the  addition  tber^ 
to  of  an  element  Incorporated  ttiereln  by 
mutual  assent  of  tbe  parties,  vte.,  tbe  agree- 
ment  of  Mrs.  Lewis  to  transfer  to  Byrd  the 
rent  note  for  1907.  No  new  consideration 
other  than  mutual  assent  of  LeiHs  and  Byrd 
was  necessai7  to  support  tiie  adUtlon  so 
made  to  the  agreement  set  forth  in  count  4^ 
Cooper  v.  Mcllwaln,  58  .^a.  296  ;  2  May- 
fleld'a  Dig.  p.  70S. 

Tbe  chief  matter  of  ctmtroversy  on  this 
sppeal  Is  wbeOiet  the  promise  of  Byrd.  aa 
described  In  count  4,  to  pay  tbe  Hickman 
debt  waa.  supported  1^  a  new  and  todcpend- 
ent  consideration.  It  Insisted  for  appel- 
lant that  the  rule  that  one's  dobv,  or  agree- 
ing to  do.  or  not  to  do,  that  which  he  la 
In  duty  bound  to  do,  or  not  to  do^  not  a  suf- 
ficient coo^eratlffli  to  support  a  promlae  by 
another. 

The  rule  la  of  conrae  sound.  1  Pars.  Contr. 
p.  4TS,  and  notes. 

We  see  no  escape  from  the  eonduakm  that 
as  far  aa  the  case  made  tm  count  4  Is  gmi- 
cemed,  tbe  application  of  tbe  ]ua^atated  rale 
to  the  evidence  before  the  court  reqnhred 
tbe  glvbig  of  charge  5,  requested  tm  defoid- 
ant  That  Instruction  dsdared  that  tbe 
promise  of  Byrd,  made  "down  In  the  field." 
was  without  consldwatlon.  We  quote  His. 
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LewV  twUmony  bearing  on  tUs  matter, 
and  nowbero  in  the  Wl  la  Its  force  or  ^BEect 
qoaUfled  In  respect  of  tbe  pnmilse  relied  on 
In  coont  4:  "In  tbe  qndng  cx  early  summer 
of  1906^  tbe  defendant  came  to  my  fleld 
where  I,  mj  husband,  and  Wea  Dmin  -were 
at  wotk,  there  being  no  one  present  at  the 
time  except  those  named,  and  asked  me  If 
-we  could  hdp  blm  out  on  what  we  owed 
Mm.  At  that  tlmc^  I  and  my  bosband  boUi 
were  tedebted  to  R.  XL  Byrd  &  Co^  of  which 
d^endant  was  a  member,  as  well  as  to  the 
Bank  of  Ooffee  Springs,  of  which  defendant 
traa  cariUer;  but  I  cannot  say  how  mudi 
we  owed  said,  compai^  or  said  bank.  I  told 
tbe  defendant  that  I  could  aqd  would  h^p 
blm  on  what  we  were  owing  blm.  prorlded 
he  would  belp  me  on  what  I  owed  plaintiff 
when  it  was  due;  that  I  then  held  a  check 
(or  1100  which  was  the  proceeds  of  the  sale 
of  my  timber,  wblch  I  had  and  held  to  pay 
to  idaintlfl  on  tbe  note  and  mortgage  dae 
blm  on  the  Ist  of  October,  and  alreac^  men- 
tioned. haTing  sold  tbe  timber  to  get  tbe 
money  to  pay  plaintiff.  D^endant  th«i  told 
me,  If  I  would  pay  him  the  money,  be  would 
pay  the  amount  I  owed  plaintiff  when  It  fell 
due,  and,  defendant  having  made  this  agree- 
ment, I  said:  'On  your  promise  to  pay  plain- 
tiff said  debt  of  mine,  when  it  tails  due,  I 
will  pay  you  $78  of  said  check.'  I  then  went 
to  tbe  bouse  and  paid  him  f  75  of  said  check; 
tbe  defendant  taking  the  check  for  9100  and 
returning  to  me  $26.  The  defmdant  in  ac- 
cepting said  mon^  promised  me  be  would 
take  up  my  mortgage  to  plaintiff  when  it 
fell  due,  and  told  me  to  call  his  attention  to 
tbe  matter  a  short  time  before  It  fdl  due." 

Tbe  purpose  of  Mrs.  Lewis,  inducing  her 
to  convert  tbe  timber  Into  money  wherewith 
to  pay  tbe  Hickman  debt.  Is  not  material; 
the  legal  inquiry  being  tbe  effect  of  her  act 
in  reUance  upon  Byrd's  promise.  Unques- 
tionably, she  paid  tbe  sum  on  tbe  debts  to 
Byrd  or  to  concerns  represented  by  blm.  If 
Byrd,  or  tbe  concerns  represented  by  him, 
were  tbe  actors  In  litigation  to  enforce  tbe 
payment  of  the  debts  due  by  the  Lewises  to 
them,  it  cannot  be  doubted  that  on  the  test^ 
mony  In  this  transcript  the  snm  paid  upon 
the  promise  made  by  Byrd  "down  In  the 
field"  would  JusUfy  tbe  affirmative  tastruc- 
llon  that  that  sum  should  be  credited  on 
those  debts,  consistent  with  tbe  rules  f<»r  the 
application  of  payments.  The  source  from 
which  tbe  sum  so  paid  came,  vis.,  timber, 
has  been  considered,  in  view  of  the  fact,  as 
we  take  it,  that  the  mortgages,  by  tbe  Lew- 
ises, to  secure  debts  oUier  than  Hickman's, 
did  not  include  land  from  which  tbe  timber 
was  taken;  whereas,  Hickman's  mortgage 
did  cover  a  small  tract  from  which  the  tim- 
ber might  have  been  taken.  The  bill  does 
not  Indicate  that  tbe  timber  came  from  lands 
covered  by  the  fflckman  mortgage.  But,  If 
so,  bow  could  that  avail  Hidmian?  Tbe  re- 
liance for  recovery  on  the  counts  added  by 
amendment  rests  on  Byrd's  promise  to  Mta. 


Lewis  to  pay  the  Hickman  debt,  and  not  on 
any  deprivation  Hickman  of  the  Bum  so 
paid,  and  whl^  (let  us  assume  merely)  was 
the  product  of  a  sale  ot  timber  oa  which 
Hickman,  alone,  had  a  dalm  or  lien  created 
by  his  mortgage  on  tbe  land 

Count  6,  and  tbe  evldoioe  tending  to  its 
support,  sowoit  a  very  different  status  from 
that  artalng  out  of  count  4  and  the  evidence 
In  Its  support  The  count  allies  that  Mrs. 
Lewis  pnunised  to  assign  and  deliver  to 
Byrd,  and  latw  did  so,  a  rent  note  from  one 
Davis,  for  fbe  rent  ot  her  land  for  tbe  year 
1907.  It  does  not  appear  from  tbe  count 
that  sudi  note  or  rent  was  ddlvered  to 
Byrd  as  payment  on  their  (Lewises')  debts 
to  ^rd  or  to  Oie  concerns  he  represented; 
nor  does  It  so  appeu,  aflbmatlvely,  from  the 
evidence  in  this  casa  If  such  was  tbe  cas^ 
under  the  principle  applicable  and  applied  to 
Uie  status  sbown  by  count  4  and  tbe  evi- 
dence in  support  of  it,  tbe.  promise  to  pay 
the  HldEman  debt  would  fail  of  considera- 
tion, as  must  tiie  promise  made  "down  in  the 
field" 

The  assignmrait  and  delivery  of  this  rent 
note  obviously  afforded  a  new  and  Independ- 
ent consideration,  of  benefit  to  Byrd  or  bis 
concerns  and  of  disadvantage  to  Mrs.  Lewis, 
for  tbe  promise  to  pay  the  Hldcman  debt, 
if  tbe  assignment  and  delivery  of  tbe  rent 
note  was  not  mertiy  a  payment  on  the  Lew- 
lees'  debts  to  Byrd  or  to  bis  concerua  It 
waft  open  to  Infwence,  by  tbe  Jury,  from  the 
evidence  which  baa  been  carefully  consid- 
ered, that  such  assignment  and  delivery  wns 
not  a  payment  on  the  debt  It  is  insisted 
In  brief  for  appellant  that  an  agreement  con- 
cluding otherwise,  as  we  have  Indicated, 
than  as  payment  on  the  Lewis  debts  to  In- 
terests represented  by  Byrd,  would  bnve 
been  so  Irrational  as  to  forbid  credence. 
That  argument  must  be  addressed  to  the 
Jnry.  Whether  an  asserted  agreement  la  pe- 
culiar, or  so  unusual  as  to  indicate  Irration- 
ality, must  in  fact  depend,  largely,  upon  the 
point  of  view,  as  well  as  the  circumstances 
surrounding  the  parties.  A  contract  that 
ofl^s  no  law  may  be  peculiar  and  may  bear 
grlemisly  upoa  one  of  the  parties  thereto, 
yet  we  know  of  no  Judicial  right  to  avoid  It 
becanse  tbe  accepted  terms  are  onerous.  I^ee 
v.  Cochran.  1S7  Ala.  811.  47  South.  581. 

A  careful  conslderatlott  of  tbe  errors  as- 
signed as  upon  mllngs  of  tbe  court  In  the 
admission  and  r^ectlon  of  evidence  shows 
tbem  to  be  without  merit 

Since  a  reversal  must  follow,  we  deem  it 
proper  to  say,  for  iQrttaer  guide  on  the  next 
trial.  If  it  proceeds  uptm  the  status  of  plead- 
ing now  in  tbe  case,  that  there  can  be  no  re- 
covery upon  tbe  allied  promise  of  Byrd 
other  than  that  suppwted  by  the  considera- 
tion presMit  to  the  assigned  and  delivered 
rent  note;  In  short;  the  recovery  can  only 
be,  on  the  present  pleadings,  on  the  ease 
made  by  the  facts  averred  in  the  fifth  count 
Acocvdtngly,  tbe  court  should,  wi  the  jtresoit 
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Btate  of  pleadings,  exprasidy,  If  so  reqneBted, 
rnle  the  right  to  recover  down  to  tMt  point 

Tbe  addition  of  eomit  5  did  not  Introduce 
a  new  came  of  action.  Oode,  S  6SS7;  Ala. 
O.  0.  &  I.  Oa  T.  Heald,  154  Ala.  fiStt,  46 
Sonth.  686.  Hmce,  eren  If  llie  statnte  of 
limitations  ia  later  beaded  thereto,  the  court 
may,  upon  request,  If  the  evidence  la  again 
88  DOW,  affirmatively  Instruct  the  jury  tliat 
It  la  not  sustained. 

The  chief  Issues  are  of  fact,  and  nothing 
we  have  said  Id  discussion  must  be  taken  aa 
Intimating  an  opinion  thereon.  * 

Reversed  and  remanded. 

DOWDELL,  a  J.»  and  ANDBBSON  and 
BAYBB,  31^  concur. 


UATOB,  SJTC.,  of  city  OF  BIBUINO- 

HAM  V.  GORDON. 
(Supreme  Court  of  Alabama.    April  7,  1010.) 

1.  MUKICIPAL    CORFOBATIONB    (f  816*)— DB- 

FBcnvE  Sidewalks— IKJUBT  to  Pedestbi- 

Ans— COUPLA I  NT. 

Where  a  complaint  for  injurieB  to  a  pede>- 
trian  by  a  defect  in  a  city  sidewalk  alleged  that 
tbe  detect  in  the  walk  was  tbe  result  of  de- 
fendant's aeKliffence,  and  that  It  caneed  her  to 
fall  or  to  oe  thrown  on  the  sidewalk,  and 
proximately  caused  her  Injury,  it  was  not  de- 
murrable for  inconsistency,  nor  for  failure  to 
show  a  violation  of  defendBot's  duty  to  plain- 
tlfr,  or  to  aver  facts  indicatlnsr  the  city's  failure 
to  use  reasonable  care  to  keep  the  highway 
safe. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Ont  Dig.  11  1711-1724;  Dec 
Dig.  8  816^ 

2.  MuNioiPAt  Corporations  ft  757*)— De- 
fective Sidewalks— DuTT  op  Citt. 

A  municipality  is  bound  to  keep  its  side- 
walks Id  a  reasonably  safe  condition  of  repair 
for  tbe  travel  of  pedestrians  and  ia  prima  facie 
liable  to  a  peraon  injured  on  account  of  a  biilure 
to  perform  aodi  duty. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |f  1591-1504;  Dec 
Dig.  {  757.*] 

3.  Jury  (S  02*)~Competency  o»  Jurors- 
Business  Connection— Bias. 

In  an  action  against  a  dry  for  injuries  to 
a  traveler  on  a  defective  sidewalk,  a  policeman, 
an  officer  of  the  city,  was  subject  to  challenge 
for  implied  bias. 

[Ed.  Note.— For  other  casps.  see  Jury,  Cent 
Dig.  H  420-422 ;  Dec  Dig.  S  02.*] 

4.  Dauaqes  ft  166*)— Injuries— Evidence. 

Where  plaiutiff  injured  her  kneecap  by 
falling  on  a  defective  city  sidewalk,  and  uiere- 
after  suffered  from  rheumatism,  which  she  had 
never  had  before,  evidence  of  her  attending 
physician  that  such  an  injury  was  likely  to 
invite  diseases  such  aa  rheumatism  was  not  ob- 
jectionable as  inadmiBSIble  or  Ineompetoit 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  8S  478-481 ;  Dec.  Dig.  8  166.*] 

5.  Municipal  Corporations  (i|  S07,  821*)— 
DRF^rnvB  Sidewalks  —  CoirTBiBtm)RT 
Nrolioeroi. 

Where  a  defective  city  sidewalk  on  which 
plaintiff  (ell  was  not  so  defectire  or  sndi  a 
pitfall  that  it  would  be  negligence  as  a  matter 
of  law  to  attempt  to  walk  over  it,  and  was 


generally  nsed  1^^  Oe  public,  plaintifl  was  not 
required  to  walk  in  the  street  or  to  go  on  an- 
other street  because  she  knew  that  tbe  walk  was 
defective,  and,  having  testified  that  she  looked 
where  she  stepped  and  was  attempting  to  walk 
carefully  over  tbe  walk  when  die  fell,  she  was 
not  negligent  as  a  matter  of  law  because  she 
had  knowledge  of  the  defect. 
[E^.  Note.— For  other  cases,  see  Monicipal 

Aiipeal  from  City  Court  of  Birmingham; 
Cbaries  A.  Senn,  Jodge. 

Action  by  Carrie  F.  Gordon  against  the 
Mayor  and  Aldermen  of  Birmingham.  Jndg- 
meat  for  plaintiff^  and  defendant  mpeala. 
Affirmed. 

The  compltflDt  was  as  follows:  "Plaintiff 
claims  of  the  defendant  flO,000  as  damages, 
for  that  heretofore,  to  wit,  on  the  22d  day 
of  December,  1904.  while  plalntlfT  was  pass- 
ing along  one  of  the  public  highways  In  the 
city  of  Birmingham.  Ia  JefTer8<Hi  county,  Al- 
abama, to  wit,  on  the  sidewalk  on  Twenty- 
Second  street,  between  Fifth  and  Sixth  ave- 
nues, In  said  city,  plalntlfr  was  thrown  or 
caused  to  fait,  and  as  a  proximate  conse- 
Quence  thereof  her  left  kneecap  was  dislocat- 
ed. [Here  follows  a  catalogue  of  Injuries, 
some  of  which  are  allied  to  be  permanent 
In  their  nature,  together  with  a  claim  for 
damages  for  same.]  Plaintiff  alleges  that 
she  was  thrown  or  caused  to  fall  as  afore- 
said, and  suffered  said  damages  and  Injuries, 
by  reason  of  and  as  a  proximate  cousequetace 
of  the  negligence  of  defendant,  whose  duty 
it  was  to  use  due  care  to  have  and  keep  said 
highway,  to  wit,  said  sidewalk,  at  said  pohit. 
In  a  reasonably  safe  condition  for  tbe  public 
to  pass  along,  and  defendant  so  negllgeufly 
conducted  itself  In  that  regard  that  said 
sidewalk  at  said  point  was  not  in  a  reason- 
ably safe  condition  for  tbe  public  to  pass 
along.** 

The  demurrers  were:  "(I)  That  said  com- 
plaint was  inconsistent  and  repugnant.  In 
that  It  claims  damages  for  a  failure  to  use 
due  care  to  keep  said  highway  in  a  reason- 
ably safe  condition ;  whereas,  In  another 
part,  it  claims  damages  for  a  failure  to  keep 
the  same  In  a  reasonably  safe  condition. 
It  docs  not  aver  or  show  any  violation  of 
any  duty  which  the  defendant  owed  tbe 
plaintiff  In  the  premises.  (3)  Said  count 
does  not  aver  that  defendaDt  failed  to  nse 
reasonable  care  to  keep  said  highway  in  a 
reasonably  safe  condition.  (4)  It  avers  a 
conclusion  of  tbe  pleader,  yet  exhibits  facts 
which  show  that  defendant  was  not  negll- 
gent" 

These  demurreni  being  overruled,  the  pleaa 
of  genera]  Issue  and  contrihutoi7  negllgmoe 

were  Interposed. 

Charges  U  and  12,  refnsed  to  the  defend- 
ant, are  as  follows:  "(11)  The  court  charges 
you  that  If  you  believe,  from  all  the  evidence 
In  this  case,  that  the  plaintiff  knew  that  tbe 
sidewalk  at  the  place  where  she  was  injured 
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was  defectlTe  and  ta  a  dangerous  ccn^tkm, 
ittd  would  Ukely  or  probably  cause  ber  to 
Ikll.  and  yet  with  ancli  knowledge  she  walk- 
ed <Hito  sutHi  defective  Edaces.  and  was  injur- 
ed as  a  proximate  consequence  thereof,  you 
most  And  for  the  defendant  (12)  The  court 
charges  you  tbat  if  you  bellere,  from  all  the 
evidence,  that  the  plaintiff  was  injured  as  a 
proximate  consequence  of  being  thrown  by 
stuping  upon  a  loose  brick,  ana  If  yon  fur- 
fh9T  believe,  from  the  evidence  that  plaintiff 
knew  that  the  brldf  at  said  place  were  loose, 
and  that  sbe  walked  through  said  place,  at- 
tempting to  pick  out  the  Botet  bricks  upon 
which  to  step,  and  that  she  selected  a  brick 
which  gave  way  from  her  stepping  upon  it, 
then  you  most  find  a  rerdtct  for  the  defend- 
ant" 

Bobt.  H.  Thadi.  fw  apprilwiit  Bowman* 
Harab  ft  Beddow,  for  appellee. 

MATFIELD,  J.  The  Eilalntlff,  a  woman, 
sued  the  dty  of  Birmingham  to  recover  dam- 
ages for  perscmal  Injurlea  alleged  to  be  the 
KBiilt  of  her  foiling  u^n  one  of  the  defend- 
ants sidewalks,  whltSi  was  allied  to  be  de- 
fective. The  plalntur  all^:«  tiiat  the  defect 
In  the  sidewalk  waa  tbe  resalt  of  the  defend- 
ant's Diligence;  that  such  d^ect  caused 
ber  to  tall  or  be  tbn>wn  upon  the  sidewalk, 
and  thus  proximately  caused  her  Injuries. 
The  trial  rraulted  in  verdict  and  judgment 
for  idaintiff,  from  which  judgment  the  dty 
appeals. 

The  complaint  stated  a  canse  of  action  and 
waa  not  subject  to  any  of  the  grounds  of  de- 
murrer asaigned. 

It  Is  the  duty  of  a  munidpaUty  to  keep  its 
sidewalks  In  a  reasonably  safe  condition  of 
repair,  for  the  travel  of  pedestrians  upon 
them ;  snd  it  is  prima  fade  liable  to  a  per-- 
sm  who  suffers  an  Injury  on  account  of  Its 
failure  to  perform  this  duty.  AlMttln's 
Case,  60  Ala.  486,  81  Am.  Rep.  46;  Perkin's 
Case,  68  Ala.  145;  Wright's  Case,  72  Ala. 
411.  47  Am.  Rep.  422.  . 

The  proposed  juror,  Mingea,  was  shown  to 
be  a  policeman  of  the  defendant  city— an 
cer  of  the  municipality — ^wbo  might  be  liable 
or  Interested  In  the  suit  and  be  was  tbexe- 
fore  subject  to  challenge  for  cause  on  this  ac- 
count 

There  was  no  arox  in  allowing  Dr.  Hea- 
oocfc,  the  pbyddan  wlio  treated  and  attended 
plaintiff  oa  account  <tf  the  Injuries  ctKnplaln- 
ed  of,  to  testify  that  an  Injury  such  as  plain- 
tiff received  was  likely  to  invite  diseases 
soch  as  rtieumatlsm.  The  witness  was  an 
upert  <m  the  subject  and  the  plaintiff  was 
shown  to  have  suffered  from  rhenmatiun  aft- 
er the  injury*  and  never  before^  Cortalnly 
the  evidence  was  not  (to  r^raat)  inadmissible 
or  incompetent— the  only  gnrands  assigned 
tat  excluding  It 

One  Injured  by  falling  while  walking  on  a 
defective  sidewalk  is  not  necessarily  guilty 
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of  contributory  necllgence.  If  be  Had  knowl- 
edge or  notice  of  the  defect  The  mere  fact 
that  the  plalndff  had  knowledge  and  notice  of 
the  defect,  such  as  was  Shown  in  this  case,  was 
not  conclusive  evidence  of  contributory  n^li- 
gence  on  her  part.  In  walking  along  such 
sidewalk.  Whether  or  not  she  was  guilty  of 
contributory  negligence,  under  all  the  evi- 
dence, was  pr<^erly  a  question  for  the  jury. 
She  testified  that  she  looked  where  she  step- 
ped, and  was  thus  attempting  to  walk  care- 
fully over  it  when  she  fell.  Starr's  Case, 
112  Ala.  98.  20  South.  424;  Wright's  Case, 
72  Ala.  411,  47  Am.  Rep.  422. 

The  givra,  as  w^  as  tiie  refused,  charges 
are  set  out  in  the  transcript  and  the  trial 
court  seems  to  have  correctiy  and  fairly 
charged  the  jury  as  to  the  law  applicable  to 
the  trial  of  the  case  as  frequently  dedared 
by  this  court 

Charges  11  and  12,  requested  by  the  dty, 
were  properly  refused,  because  each  of  the 
charges  predicates  a  verdict  for  defoidant 
upon  the  hypothesis  alone  that  plaintiff  knew 
of  the  defective  condition  of  the  sidewalk 
and,  notwithstanding  such  knowledge,  at^ 
tempted  to  walk  over  It  and  fell  and  was  In- 
jured thereby.  As  stated  above,  this  alone 
did  not  constitute  contributory  Diligence. 
The  plaintiff  testified  In  effect  that  she  was 
careful  while  walking  over  the  defective 
sidewalk,  thus  rebutting  whatever  presump- 
tion might  otherwise  arise  from  her  know- 
ingly using  the  sidewalk.  It  was  not  so  de- 
fective, or  such  a  pitfall,  that  it  would  be,  as 
a  matter  of  law,  negligence  to  attempt  to 
walk  over  it  It  was  shown  to  be  generally 
need  1^  the  public,  and  to  have  been  so  used 
for  a  long  time.  Plaintiff  was  not  required 
to  walk  out  in  the  street,  or  to  go  down  an- 
other street,  merely  because  sbe  knew  that 
some  of  the  bricks  in  the  sidewalk  were 
gone,  or  were  loose  or  worn.  She  and  others 
were  shown  to  have  used  it  in  its  then  con- 
dition, without  falling,  or  being  injured 
thereby.  The  danger  was  not  so  imminent 
or  apparent  as  to  make  it  contributory  neg- 
ligence to  attempt  to  para  over  It 

There  is  no  error  in  the  record,  and  the 
judgment  Is  affirmed. 

Affirmed. 

DOWDBLL,  a  and  ANDKB80I?  and 
SAYBB,  JJ.*  concur. 


McINTOSH  V.  COOPER  et  al. 
(Supreme  Court  of  Alabama.   April  21,  1910.) 

MOBTQAOES   (S  621*)  —  REDEMPTION— AMOUNI 

OF  Debt. 

Where,  In  a  suit  to  redeem  from  a  mort- 
gage, the  mortgagee  filed  a  cross-bill  to  fore- 
close tlie  mortgage  and  other  mortgages  by  the 
same  mortgagor  to  him,  the  evidence  showed 
that  the  mortgage  from  which  redemption  was 
sought  waa  aubstUnted  for  the  other  mortgages 
and  the  amount  found  due  covered  the  entire 
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soDi  due  with  tntereft,  tlie  mortngee  conld  not 
complain  of  the  decree  awarding  redemption 
on  the  pajment  of  such  Bum. 

[Ed.  Note.— fVr  other  cases,  see  Mortgages, 
Dec.  Dig.  I  621.*] 

Appeal  from  Chanceiy  Court,  Coffee  Coun- 
ty; L.  D.  Gardner,  Chancellor. 

Suit  by  WUllam  Cooper  and  others  against 
Kenneth  Mclntosli  to  redeem  from  a  mort- 
gage, in  which  defendant  filed  a  cross-bill  for 
the  foreclosure  of  that  and  other  mortgages. 
From  a  decree  for  plalntiffo,  defendant  ap- 
peals.  Affirmed. 

The  report  ct  t]i»  register  la  a>  follovra: 
**PQnnant  to  the  decree  of  the  court,  made 
and  entered  on  tba  lltli  day  of  February, 
1906^  I  hare  proceeded  to  inquire  and  take 
testimony  aa  by  law  provided,  and  upon  the 
taking  of  Buch  testimony  there  waa  aabmltted 
before  me  the  testimony  In  this  cause  taken 
cn  January  23, 1908;  t<«ether  with  the  exhib- 
its thereto,  consisting  of  mortgages,  rece^ts, 
etc.,  bound  In  with  the  testimony,  and  of  an 
account  book,  whl^  is  an  exhibit  and  which 
accompanies  the  testimony.  There  has  also 
been  taken  and  submitted  before  me  the  testi- 
mony of  lilzaie  Fltapatrld:,  Bam  Wllkerson, 
and  Joe  Tames,  taken  prior  to  the  reference. 
An  agreement  haa  been  made  aa  to  attorney's 
fees.  In  consideration  oi  the  testimony  I 
have  had  before  me  three  of  the  parties  to  the 
suit  and  one  witness,  who  from  the  testimony 
Appears  to  hare  no  Interest  of  any  sort,  and 
who  is  -nnlmpeached  as  to  the  Teradty  and 
good  diaracter.  There  la  a  vast  variance  be- 
tween the  amount  alleged  to  be  due  upon  the 
mortgage  debt  by  the  opposing  parties  herein, 
and  that  is  the  only  matter  that  inresrats  dif- 
ficulties In  the  malting  of  this  report 

"Aa  to  usury,  the  register  finds  no  testi- 
mony as  to  sufficient  rate  and  definlteness  up- 
on which  to  cause  a  serious  conalderation  of 
that  phase  of  the  case.  Proof  as  to  flie 
admissions  ot  the  respondent  and  cross-com- 
plainant that  he  generally  diarged  12H  per 
cent,  that  he  charged  the  Coopers  that  rate, 
eta.  In  the  absence  of  proof  that  the  Coopers 
entered  Into  a  usurious  contract  for  the  pay- 
ment of  Interest  at  a  rate  higher  than  8  per 
cent,  falls  to  make  out  Hie  avermoit  of  nao- 
ry  in  any  sudl  In  the  event  that  usurious  In- 
terest was  diarged,  or,  rather,  In  the  event 
that  a  rate  of  Interest  was  charged  which  was 
higher  than  8  per  cent,  tliere  is  no  evidence 
before  me  which  I  could  take  out  the  over- 
charge,  or  surplusage  of  Interest  greater  than 
8  per  cent.,  charged  as  a  part  of  the  mwtgage 
debt  dalmed.  According  to  the  testimony  of 
Mcintosh,  he  bought  the  mortgage  given  by 
the  Coopers  to  B.  J.  Stevens,  paying  therefor 
the  sum  of  $66.75,  on  December  18,  1008. 
On  December  16,  1903,  he  took  a  mortgage 
from  them  for  $169.14.  There  la  no  testimony 
to  show  that  he  made  them  the  loan  of  ttte 
15tb  Inst,  and  included  therein  as  part  of  the 
consideration  the  mortgage  that  he  took  up 


from  Stevens  three  days  later,  thou^  this 
woidd  not  be  an  unnatural  thing  to  do.  Ib 
the  spring  of  190B  he  ttnOs.  a  mortgage  for 
$109.75,  and  In  January,  1906,  he  took  a  mat- 
gage  tot  $147.  The  teatlmmiy  <tf  Mclntosli  Is 
to  the  ^foct  that  he  did  not  take  up  and 
carry  forward  the  balance  tmpald  into  the 
new  mwtgage,  but  that  each  time  he  let  the 
old  mortgage  stand  for  wbat  waa  unpaid. <m 
it  and  took  a  new  DKn^cage  fbr  the  new  ad- 
vances. He  also  testified  that  the  odd  amount 
:  of  cents  came  In  by  tihe  <^d  n^ro  Just  telUng 
him  how  mndh  be  wanted,  and  that  it  did  not 
come  from  Interest  calculation.  Immediately 
after  Hclntoah  had  taken  the  1900  mortgage, 
he  had,  accwdlng  to  his  testimony,  advanced 
the  (fld  negro  a  total  of  about  $SC!(^  ai^  had 
been  paid  consideraUy  less  than  $200  during 
the  time. 

"In  the  light  of  the  fact  that  Mcintosh's  ac- 
curacy and  recollection  must  be  weighed 
against  the  accnrac;  and  recollectloQ  of 
Uzzle  FItEpatrick  and  Tom  WUkerson,  <^ 
posing  parties,  and  ot  Joe  Tames,  who  Is  not 
a  party  to  the  snl^  it  Is  well  that  the  manner 
of  keeping  the  account  book,  whl<^  la  In  evi- 
dence, and  such  deductions  and  presumptions 
aa  may  be  therefrom  reached  In  connection 
with  the  testimony,  and  In  the  light  of  com* 
mon  knowledge  of  men  and  things,  to  be  con- 
sidered. In  making  up  the  ffntitngif  of  this  re- 
port The  book  goes  from  tear  to  front,  ac- 
cording to  the  testimony  of  Mr.  Mcintosh. 
The  itena  were  diarged  as  the  advances  were 
made,  on  the  book  which  la  in  evidence  and 
were  not  diarged  eleewbere  and  posted  fox^ 
ward  to  the  book.  In  view  (tf  tills,  It  ia 
noteworthy  that  the  guano  for  die  three  yean 
is  all  diarged  In  one  bundi  on  entries  near 
the  bottom  of  page  191  eC  said  acoonnt  book. 
Another  noteworthy  point  abont  the  account 
book  Is  the'fact  that  in  nearly  or  anlte  all  of 
the  charges  fw  fionr,  of  which  there  are  a 
number.  In  the  whole  three  years*  dealings^ 
the  price  remained  the  same,  8  cents  per 
pound.  Other  Itemsi  carried  the  same  prices 
through  the  whole  period,  or  very  nearly  the 
same  price;  the  wdlnary  varlatlona  ct  the 
commodity  price  that  so  frequently  occur  la 
the  neceeslUsB  of  life,  not  liavlng  oc<nirred 
during  the  three  years  lurevlouB,  or,  it  tbey 
did  occur,  they  affected  the  prices  diarged 
Cooper  and  his  wife  hy  Mclntoab  very  little. 
Then  the  prices  are  very  remarkaUy  leasni- 
able  for  credit  prices  to  customers  that  were 
paying  only  8  per  cent  interest  These  mat- 
ters are,  of  course,  of  secondary  wel^t ;  but 
the  register  haa  conatdered  them  alon^  with 
the  other  testimony,  and  his  common  knowl- 
edge la  making  up  his  flndinga.  The  idiyaical 
condition  of  the  booka  in  whidi  the  accoonia 
were'kept  was  pointed  oot  to  the  regiafeer 
coonsel  for  Cooper,  and  it  la  a  matter  not  Inn 
prop^ly  to  be  ccmsidwed. 

"This  book  has  been  kept  all  three  of  the 
years ;  the  manner  of  its  keeping  having  been 
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■everal  times  referred  to  bereln.  Tbe  reg- 
toter  takes  note  of  the  fact  tliat  the  book  Is 
an  usually  clean  and  neat  for  a  pencil  account 
book,  and  that  tbe  pencil  ^tries  appear  to  be 
tDcb  that  tbey  conld  have  been  all  made  with 
one  pendl  at. one  time;  tbe  lighter  colored 
marks  with  the  pencil  point  dry,  and  the 
dark-colored  with  the  pencil  moistened  in  the 
month.  The  account  book  Is  of  soft,  cheap 
paper,  on  which  the  impression  of  the  pencil 
makes  an  indentation  on  the  reverse  side  of 
the  paper.  Use  and  handling  of  the  book, 
along  with  the  lapse  of  time,  frequently 
smootba  down  the  indentaticms  In  paper.  The 
accoant  for  1908,  on  page  196,  was  first  made ; 
in  writing  the  1904  account  on  page  195,  the 
Indentations  made  on  inge  195  in  keeping 
of  tbe  1903  account  on  the  reverse  side  of  the 
leaf  which  is  page  106,  were  not  rubbed  or 
smoothed  down,  indicating  to  tbe  register  a 
remarkably  great  care  and  neatness.  It  is 
not  nnreasonable  from  the  conditions  of  the 
account  as  to  all  guano  entries,  prices,  fresh- 
ness of  tbe  book,  and  condition  of  colors  of 
pencil  marks,  similarity  of  prices  all  through, 
reverse  Indentations  not  smoothed  down,  etc., 
noted  to  a  length  that  Is  also  prolix,  and 
other  Indications  not  here  mentioned,  but 
which  are  noteworthy,  from  a  careful  exami- 
nation of  4he  book,  to  couclnde  that  the  wit- 
ness Mcintosh  may  be  In  error  In  regard  to 
the  manner  In  which  he  kept  the  book,  tbe 
time  when  tbe  entries  were  made,  etc. ;  and 
this  will  be  and  Is  considered  by  the  register 
along  with  other  testimony  in  making  up  this 
report  The  admissions  made  to  Joe  Tames 
(who  stands  in  this  matter  as  without  Interest 
In  tbe  premises)  by  Mcintosh  are  that  the 
debt  was  between  flSO  and  $175.  Tbe  two 
n^roes  (who  are  Interested)  swear  that  the 
amount  that  was  stated  to  them  by  Mcintosh 
was  $147,  or  thereabouts.  Hx.  Mcintosh 
makes  tbe  amount  a  {^reat  deal  larger  in  his 
testimony ;  but,  for  tbe  reasons  herein  stated, 
I  constrained  to  believe  that  he  is  In  er- 
ror In  bis  contention.  About  tbe  amount 
paid  Tamee  there  was  no  controversy.  About 
the  attorney's  fees  there  Is  an  agreement 
In  writing. 

**I  beg  leave  to  report  as  follows:  (1)  I  find 
no  usury  In  the  mortgage  debt  09  I  And  the 
mortgage  debt  to  be  as  follows: 


Amoant  due  Sept  1,  1900  $175  00 

iDteiest  to  June  29,  1908   25  65 

Amount  paid  Tames   12  00 

Interest  on  same   2  06 

Advertialnf  fee  ^   6  00 


TMal   $219  71 


**I  report  tlie  attorney's  fee  for  respondent 
to  be  $75." 

Glaade  Bdey  and  J.  E*.  Sander^  for  appel- 
lant Ol  W.  BIbmaooa,  for  app«Ueea. 

MAYFIELD.  J.  This  bill  was  filed  by  ap- 
pdlees,  a*  mor^agors,  to  redeem.  Beivond' 


ent  (appellant)  answered  the  bill,  and  filed  a 
croBB-bill,  by  wbleb  he  sought  to  foredose  the 
mortgage  from  which  redemption  was  sought 
and  several  other  mortgages  by  the  same  par- 
ties to  him.  Appellee  answered  the  cross- 
bill, denying  tbe  facts  set  up  therein.  In  so  far 
as  it  sought  to  show  that  the  several  mort- 
gages were  to  secure  separate  and  distinct 
debts  or  liabilities;  but  alleged  that  tbe  first 
or  oldest  mortgage  was  merged  into  tbe  sec- 
ond, and  the  second  into  the  third,  and  so  on, 
and  that  tbe  last  mortgage  embraced  and 
covered  all  the  indebtedness  due  from  tbe 
mortgagors  to  tbe  mortgagee,  and  that  It  was 
substituted  for  all  prevloue  mortgages  be- 
tween the  parties.  This,  and  the  amount  of 
the  indebtedness,  were  really  tbe  only  con- 
troverted questions  In  the  case ;  the  appellees 
contending  that  the  balance  due  on  the  mort- 
gage was  something  between  $140  and  $175, 
with  interest  thereon,  and  appellant  contend- 
ing that  It  was  $400  or  $500,  with  interest 

The  register  held  a  reference  to  ascertain 
the  amount  of  the  Indebtedness,  and  report- 
ed It  to  be  $219.71.  This  report  was  very 
full  and  went  into  details,  reviewing  tbe  evi- 
dence at  leng^  and  stating  the  reasons  which 
had  led  the  raster  to  his  contusions.  We 
have  examined  carefully  the  evidence,  Includ- 
ing the  original  papers,  mortgages,  books,  and 
accounts,  certified  to  this  court  for  inspection; 
and  we  agree  and  concur  with  the  register 
and  tbe  chancellor  as  to  the  correctness  of  the 
report  and  of  the  decree  confirming  It  It 
would  serve  no  good  purpose  to  review  in  de- 
tail the  various  items  of  the  account,  with  the 
evidence  to  support  each.  Suffice  it  to  say 
that  we  feel  sure  no  injury  was  done  appel- 
lant by  either  the  report  or  tbe  confirmatory 
decree.  While  It  is  dlfilcult  if  not  Impossible, 
to  ascertain  the  exact  amount  due,  owing  to 
the  manner  In  which  the  account  was  kept 
and  the  transactions  were  had,  yet  we  are 
satlsfled  that  the  amount  found  by  the  reg- 
ister covers  the  entire  sum  due,  with  Inter- 
est thereon;  and,  as  tbe  amount  ot  tbe  at* 
tomey's  fee  was  agreed  upon,  appelant  hat 
no  reason  to  complain. 

Tbe  reporter  will  set  out  the  report  of  tbe 
register  as  a  part  of  the  statement  of  focta  of 
this  case. 

AflSrmed. 

DOWDBLL,  a  J.t  and  SIMPSON  and  Mc- 
OLELLAyr,  JJ.,  concur. 


ROBEBT  H.  QBSEN  &  SONS  T.  LINE- 

YUSLa  DRUG  CX>. 
(Supreme  Court  of  Alabama.   April  21,  1910.) 

1.  Sales  (|  82*)— GoNSTBUcnoN  of  Contkaot 
-^Tbbicb  of  PATHSnT. 

Where  a  contract  for  the  sale  of  a  soda 
fountain  was  made  out  upon  a  printed  form. 
In  whidi  the  blanks  for  amoontB  of  payments 
were  not  filled,  bat  the  words,  "This  la  to  be 
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Uv«red  at  tills  price  $130.00  on  arrival  of  goods 
at  UnoTille,"  were  written  in,  the  words  written 
in  constituted  the  onl;  agreement  as  to  pay- 
ment which  was  not  changed  bj  writing  in  as 
tbe  une  for  shipment,  **L.  &  N.  By.,"  and  as 
the  flipping  address,  "Oxford,  Ala. 

[Bd.  Note.— For  other  caaes,  mc  Sales,  Dec. 
Dig.  I  82.»] 

2.  Pleadino    (i   lis*)  — Obnebal   Issue  — 

FOBU. 

In  an  action  for  breach  by  the  bnyer  of  a 
contract  to  purchaae  a  soda  fountain,  tbe  plea 
"that  the  allegations  of  tbe  complaint  are  un- 
true" is  the  proper  form  of  tbe  general  issue. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  f  240;  Dee.  Dig.  |  IIB.*] 

8.  Sai^  d  116*)  — RxwzaBioH  — "Comram- 

UAND." 

While  a  party  may  In  bla  contract  to  pur- 
chase make  a  Talid  agreement  not  to  counter- 
mand the  order,  a  rescission  because  of  a  bresch 
by  the  other  party  is  not  a  "countermand" 
within  the  meaning  of  such  a  proviaiDa. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dee. 
Dig.  i  118.*] 

4.  Sales  j|  117*)— BBWUsioir- Rxoht  to  Rb- 

BOIND— EFTCCT. 

Where  a  contract  for  the  sale  of  a  soda 
fountain  made  the  price  payable  when  tbe  goods 
arrived  at  L.,  a  shipment  to  O.,  with  instruc- 
tions that  the  goods  were  to  be  held  there  till 
tbe  buyer  paid  the  price,  was  a  violation  of  tbe 
contract,  giving  the  buyer  tbe  i^ht  to  rescind, 
and,  having  rescinded,  any  propoeitiona  there- 
after made  by  either  Bide  coulq.  not  reinstate 
it  uuless  It  was  so  agreed. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
Die.  I  2»1;  Dec.  Dig.  1 117.*] 

6.  Sau8  <|  882*)— RmcBDiBS  op  Sklijeb— Ac- 
tion FOB  BbEAOK  or  OONTBACl^BJVIDENCB. 

In  an  action  by  tbe  sellers  of  a  soda  foun- 
tain for  the  buyers'  refusal  to  accept  it,  where 
one  of  tbe  buyers  testified  that  he  went  to  the 
point  to  whioi  the  soda  fountain  was  shipped 
and  found  the  goods  in  the  depot,  with  notice  to 
get  the  bill  of  lading  at  the  banlc,  on  payment 
of  the  price,  his  testimony  as  to  whether  he 
called  at  the  bank  for  the  bill  of  lading  was 
properly  admitted. 

(Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  S  382.*] 

0.  TBIAL  (f  121*1- RBICAMKB   OT  COUITOEL— 

CouuBNTs  on  Btidekcb. 

Where  defendant's  counsel,  after  calling 
attention  to  diBcrepancies  In  plaiotifb'  testi- 
mony, remarked,  "What  monumental  liars  these 
plaintUEs  are  I"  this  was  a  comment  on  the 
evidence,  and  not  a  statement  of  fact  in  evi- 
dence, and  need  not  be  ezdnded  by  the  court. 

[Ed.  Notc^For  other  cases,  see  Trial,  Gent 
Dig.  SI  294-296,  300;  Dec.  Dig.  |  121.*] 

7.  Appbai.  and  Bkbob  n  1083*)— Bbvibw- 
Habhijbss  Eseob— CX>ntbadictobt  Ikstbdc- 

nONB. 

A  party  cannot  complain  Uiat  instmctlona 
are  contradictory,  when  the  erroneous  Instruc- 
tion is  favorable  to  him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4056 ;   Dec.  Dig.  f  1033.*] 

8.  Sales  ({  88S*)— Remedies  of  Selleb— Ac- 
tion FOB  BBEACH  of  CONTBACl^lNaXBnC- 
TIONS. 

Where  a  contract  of  sale  of  a  soda  fountain 
made  tbe  price  payable  on  its  arrival  at  L.,  and 
the  goods  were  shipped  to  O.,  with  instructions 
to  hold  them  there  till  tbe  price  was  paid, 
whereupon  the  bayers  rescinded  tbe  contract,  in- 
structions. In  an  action  for  tbe  buyers'  breach 
of  tbe  contract,  that  If  they  ordend  tbe  soda 
fonntain,  and  after  it  was  shipped  refused  to  re- 


ceive it,  except  at  a  reduced  price,  such  refusal 
dispensed  with  the  necessity  for  further  tender, 
and  the  sellers  are  entitled  to  recover  such 
damages  as  resulted  therefrom,  were  properly 
refused  as  mfaileading,  since  they  omitted  to 
state  that  -  the  goods  were  shipped  in  accord- 
ance with  the  contract,  and  since,  after  tbe 
buyers'  resdsalon  of  the  contract,  their  subse- 
quent offer  to  purchase  at  a  reduced  price  did 
not  reinstate  it 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Di^.  I  388.*] 

9.  Sales  (|  161*)— Pehfobmance  of  Coktbac-f 
— Dbovebt  to  Oabbieb. 

While,  as  a  general  proposition,  a  delivery 
to  a  carrier  Is  a  deltvcnr  to  tbe  pnrdiaaer  who 
orders  goods  shipped  to  mm,  tiiat  principle  does 
not  apply  where  there  is  a  speda)  ctmtract 
by  which  the  shipper  agrees  to  deliver  tbe  goods 
to  the  purchaser  at  a  certain  place,  and  retains 
the  title  until  the  purchase  money  is  paid. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cant 
Dig.  H  377-380;  Dec.  DigTllSl-*] 

10.  Sales  (|  888*)— Bkicbdus  or  Sblub— 
Acnoir  roB  Bbeaoh  or  Goiitbact— Inbibuc- 

TIONB. 

In  an  action  for  the  refusal  of  buyers  to 
accept  a  soda  fountain,  charges  that  if  th« 
buyon  waived  all  ri^ts  txt  countermand  their 
order,  and  the  sellers  shipped  the  soda  fountain, 
a  countermand  would  not  avail  the  buyers,  and 
they  are  liable  for  damages  resulting  therefrom 
to  the  sellers,  were  properly  refused  as  mis- 
leading and  as  instructiuf;  the  jury  to  find  for 
tbe  sellers,  whether  they  bad  complied  with  all 
tbe  terms  of  their  contract  or  not 

[Ed.  Note.— For  otiier  cases,  see  Sales,  Dec. 
Dig.  i  888.*] 

Appeal  from  CSrcuit  Court.  Clay  Coan«7; 
John  Pelbam,  Judge. 

Action  by  Robert  U.  Green  ft  Sons  against 
the  UnevUIe  Drug  Company.  From  a  Jadcr- 
ment  for  defendant,  plalntKb  appeal.  Af- 
firmed. 

For  a  former  report  of  this  case,  see  150 
Ala.  112,1  where  the  contract  was  set  out 
The  general  Issue  la  in  form  as  follows: 
"That  the  allegaUona  of  the  complaint  are 
untrue."  Tbe  pleas  demurred  to  are  also  set 
out  in  a  former  report 

The  oral  charge  of  the  court  is  as  follows: 
"Gentlemen  of  the  Jury,  this  contract  re- 
quires plaintiffB  to  deliver  the  goods  at  Llne- 
vlUe  before  they  are  entitled  to  recover.  If 
yon  find  that  plalntUEs  shipped  the  goods  to 
Oxford,  Ala.,  and  refused  to  let  the  defendant 
have  them  without  paying  $130  In  Oxford, 
Ala.,  before  delivery  of  the  goods  of  defend- 
ant at  lilnerilie.  they  lureached  the  contract 
and  cannot  recover  In  this  suit"  Charge  13. 
referred  to,  Is  as  follows:  "X  charge  you  as 
a  matter  of  law  that  the  contract  only  re- 
quired the  delivery  of  the  soda  fotmtaln  and 
apparatus  to  defendant  at  the  shipping  point. 
Oxford,  Ala.,  and  did  not  require  plalntUTs 
to  dray  said  soda  fountain  and  apparatus  to 
Unevllle,  as  a  condition  precedent  to  pay- 
ment" 

The  following  charges  were  refused  to  the 
plaintiffs:  &}  "I  diarge  yon,  gentlemen  of 
the  Jury,  that  if  you  find  from  tbe  evidence 
In  this  case  that  tbe  defendant  ordered  from 
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tbe  plalntlffB  a  soda  fountain  and  apparatus, 
and  agreed  to  pay  |180  therefor,  and,  after 
■aid  fountain  and  apparatna  waB  abipped  by 
pi*iwti<ft«  to  d^endant,  that  defoidant  re- 
fused to  receive  the  sam^  en:^t  at  a  price 
of  ^OOJOO,  said  refusal  to  receive  said  soda 
fountain  and  apparatus  dispensed  with  the 
necessity  f mr  further  tender  or  dellTery.  and 
plalntlfls  are  entitled  to  recorer  such  dam- 
ages as  the  evidence  shows  they  sustained." 
(4>  **I  charge  yon  that.  If  you  find  from  the 
evidence  In  this  case  fliat  defendant  ordered 
fkom  the  plalntlffB  a  soda  fountain  and  ap- 
paratus at  a  price  of  |180,  and,  after  the 
same  had  been  shipped,  rinsed  to  accept 
delivery  of  same,  except  at  a  price  of  $90, 
that  defendant  breached  said  contract.  a4d 
plaintiffs  are  entitled  to  recover  all  damages 
proximately  resultli^  ttierefrom."  (6)  "I 
dtarge  you,  gentlemen  of  the  jury,  that  It 
vas  not  necessary  for  the  soda  fountain  and 
apparatus  to  have  been  delivered  by  the 
plaintUEs  for  defendant  to  have  become 
bonnd^to  pay  for  same."  (6)  "I  diarge  yon 
that  thm  contract  of  sale  of  the  soda  fountain 
and  apparatus  was  complete,  and  plaintiffs 
delivered  same  to  the  transportation  com- 
pany, and  that  a  delivery  to  the  cairler  by 
the  s^er.  In  accordance  with  the  terms  of  tbe 
contract,  or  with  the  specific  request  of  the 
purdiaser,  is  a  delivery  to  the  purchaser, 
and  if  tlie  purchaser  refuses  to  receive  the 
same  that  be  thereby  breaches  tbe  contract, 
and  Is  llaUe  for  damages  proximately  result- 
ing therefrom."  (8)  "I  charge  you  that,  if 
you  find  from  the  evidence  In  this  case  that 
the  salesman  of  the  plaintiffs  sold  a  soda 
fountain  and  apparatus  to  the  defendant,  and 
that  defendant  signed  a  written  order  to  the 
plaintiff  stathig  that  defendant  waived  all 
rights  to  countermand,  and  that  after  the 
plalntlfCs  shipped  said  soda  fountain  and  ap- 
paratus to  the  defendant  that  a  countermand 
would  not  avail  defoidant,  and  defendant  is 
liable  for  all  damages  proximately  resulting 
from  the  giving  of  said  orcter  and  the  ship- 
ment of  said  soda  fountain,  and  BKwratus, 
soffered  by  plaintiffs."  (LQ)  *'lt  you  find 
ftom  the  evidence  In  this  <»se  that  tbe  de- 
fmdant  waived  all  right  to  countermand  fbe 
order  for  tbe  soda  fountain  and  apparatus 
which  forms  the  foundation  of  this  suit,  and 
that  the  defendant  conutormanded  said  oi^ 
der  after  the  fountain  and  apparatus  were 
shipped,  then  defendant  breached  the  con- 
tract, and  plaintiffs  are  entitled  to  recover 
all  damages  proximately  flowing  from  said 
breach. 

Walter  8.  Smith,  for  appellants.  B.  J. 
GarrlKm.  for  ampdiea 

SDCPBON,  J.  Tills  Is  an  action  by  tbe  ap- 
pellants  against  the  appellee,  claiming  dam- 
ages for  the  breach  of  a  contract  by  which 
the  ^alntifls  agreed  to  ship  a  soda  fountain, 
etc:,  to  the  defendant,  to  be  paid  fw  on  de- 
livery; and  It  is  alleged  that  the  dtfendant 


countemande^  tlte  ordo-  after  the  goods 
were  shipped,  contrary  to  the  express  terms 
of  the  contract,  that  it  also  refused  to  rec^ve 
and  pay  for  the  goods,  etc. 

This  case  was  bOFore  this  court  at  a  pre- 
vious term.  Green  ft  Sons  v.  UnevUle  Drug 
Ck>.,  ISO  Ala.  112,  43  South.  216,  124  Am.  St 
Rep.  17. 

It  Is  true,  as  contended  by  the  aKMUants, 
that  this  court  has  held  that  where  a  party 
signs  a  written  contnct,  specifying  that  there 
Is  no  verbal  agreement,  ulde  from  the  order, 
the  written  contract  opresses  the  agreemoi^ 
and  the  principal  Is  not  bound  by  verbal 
8tatem«its  made  1^  the  salesman,  unless  he 
Is  Informed  ot  ttie  same  before  shlpmmt 
(Fulton  V.  Sword  Kedi<Ane  Co.,  1^  Ala.  881, 
40  South.  383) ;  and  In  this  case  we  will  take 
the  written  order  as  the  contract  between  the 
parties.  Wheo  this  caae  was  here  before,  the 
ctfurt  expressed  some  doubt  about  the  prc^r 
construction  of  It;  because  It  tras  evidently 
written  by  fllUng  out  a  form,  and  the  record 
did  not  show  what  part  of  It  was  printed, 
and  what  part  written,  but  said  that  "the 
shipment  of  the  goods  in  sndi  way  that  the 
plaintiff  could  not  get  possession  of  them, 
until  he  paid  the  stipulated  price  in  Oxford, 
was  evidently  not  In  cmupllance  with  the 
terms  of  tlie  contract"  Page  118  of  150  Ala., 
page  218  of  43  South.  (124  Am.  St  Bep.  17). 

As  the  case  now  comes  before  the  court, 
those  parts  of  the  contract  which  were  In 
writing  are  Identified  by  betaig  in  red  Ink, 
and  In  print  are  the  words,  "Terms  and  con- 
ditions: I  ■  *  paid  on  signing  hereof; 
8  -  -  ■  upon  reciript  of  -  ."  And  In 
writing.  Immediately  following,  are  the  words, 
"This  Is  to  be  delivered  at  this  price  $130.00 
on  arrival  of  goods  at  LlnevIIIe.*'  And  then 
follow  the  printed  words,  **nntU  the  total  sum 
of  $  Is  paid."  Then  follow  other  print- 
ed words  about  settlement  by  notes,  etc. 

It  Is  evident  lliat  the  parties  wrote  into 
the  contract  the  only  agreement  as  to 
payment,  which  was  that  the  goods  were  to 
be  paid  for  when  delivered  at  Unevllle. 
This  is  not  changed  by  the  memorandum  at 
the  close  of  the  contract  opposite  tbe  print- 
ed words:  "State  by  what  line  to  ship,  if  any 
special  one  Is  preferred;  Ship  via'^the  writ- 
ten letters,  "L.  ft  N.  By,"  and  opposite  the 
printed  words,  "Shipping  address  to,"  the 
written  words,  "Oxford,  Ala.,  Unevllle  Drug 
Co."  The  goods  were  shipped  to  the  plain- 
tiffs themselves,  at  Oxford,  Ala.,  with  UU  of 
lading  which  was  sent  to  a  bank  In  Oxford^ 
with  Instructions  to  deliver  the  goods  to  tbe 
defendant  on  payment  of  Qie  pnrtdiase  price, 
1180,  less  the  amount  of  freight  to  that  point. 
The  defendant  wrote  to  the  plaintiffs,  calling 
attention  to  the  terms  of  the  contract,  and 
stating  that,  as  the  season  was  already  so  far 
advanced,  and  It  would  take  some  time  to  ad- 
just the  matter,  the  goods  would  not  be  re- 
ceived at  all,  and  thereoi  aisued  a  spicy  eor^ 
respondeoce. 

The  form  of  tbe  plea  of  the  gw«ral  Issue 
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waa  proper;  thla  bdng  an  action  on  the  con- 
tract 

While  it  IB  true  that  a  party  may.  In  his  eon- 
tract  of  parchaae,  make  a  valid  agreement  not 
to  countermand  the  order,  yet  a  readsston  of 
the  contract  becanee  of  a  breach,  on  the  part 
of  the  other  contracting  party,  is  not  a  "coun- 
terniand,"  vlthln  the  meaning  of  that  ex- 
presBlon. 

When  the  plaintiffs  shipped  the  goods  to 
Oxford,  with  Instructloqs  that  they  were  to 
be  h^d  there  until  defendant  paid  the  pur- 
chase prices  that  waa  a  Titration  of  their 
(sntrad;  and  the  defendant  had  a  right  to 
rescind  the  contract,  and,  having  done  so, 
was  not  longer  liable  on  it.  The  contract 
waa  then  at  an  end,  and  any  propositions 
thereafter,  made  by  either  side,  could  not  re- 
instate the  contract  unless  it  was  so  agreed. 

From  what  has  been  said,  it  is  evUent  that 
there  was  no  raror  in  titie  coort's  ruling  ovor- 
mllug  the  demurrers  to  the  pleas. 

While  Wyath  J.  Greene,  a  member  of  the 
defendant  firm,  was  on  the  stand  as  a  wit- 
ness, after  stating  that  he  had  gone  to  Ox- 
ford, and  found  the  gooda  In  the  depot  there, 
shipped  to  Robert  Qreen  &  Sons,  with  bill  of 
lading  attached,  or  with  notice  to  get  the 
same  at  the  bank,  on  payment  of  f  130,  he 
waa  aidced  to  state  whether  he  called  at  the 
bank  for  the  bill  of  lading.  There  was  no 
error  in  orerrullng  the  objection  to  this 
qnestlon  and  the  motion  to  exclude  the  an- 
swer. Under  tile  drcumstances,  the  only 
proper  thing  for  the  defendant  to  do  was  to 
go  to  the  bank  and  ascertali\  what  the  cm- 
dltion  of  deliToy  of  the  goods  were.  The 
bank  was  made  the  agent  of  the  plaintiffs 
for  that  purpose. 

Defendant's  counsel,  after  calling  atten- 
tion to  dlacreinncles  in  plaintiff's  testimony, 
remarked,  "What  monumental  liars  these 
plaintlfTs  are !"  While  we  do  not  approve  of 
such  language,  yet  it  was  a  comment  on  the 
evidmce,  and  not  a  statemoit  of  a  fact  in 
erldence,  and  does  not  come  within  the  rule 
requiring  the  court  to  exclude  improper  re- 
marks. L.  &  N.  B.  B.  Co.  V.  York,  123  Ala. 
306.  311,  30  South.  676;  Davis  v.  Alexander 
City,  137  Ala.  206,  210,  38  South.  863:  Brown 
V.  Johnston  Bros.,  135  Ala.  600,  613,  83  South. 
6S3 ;  Flor^ce  Cotton  &  I.  Co.  v.  Field,  lOi 
Ala.  472,  480,  16  Sonth.  538. 

That  part  of  the  court's  oral  charge  except- 
ed to  Is  without  OTor,  in  accordance  with 
the  construction  we  have  given  the  contract, 
and  if  charge  18,  given  at  the  request  of  the 
plaintiff,  la  contradictory  thereto,  the  appel- 
lants cannot  complain  of  i^  aa  it  was  In  their 
favor. 

There  was  no  error  In  the  refusal  to  give 
charge  2,  requested  by  the  plaintiffs.  The 
charge  Is  Aisleadlng,  and  omits  to  state  that 
the  goods  were  shipped  in  accordance  with 
the  contract  After  the  defendant  had,  in  ac- 
cordance with  its  contractual  rights,  refused 


to  receive  the  goodi;  Its  subsequent  offer  to 
purdiase  the  goods  at  a  reduced  price  did  not 
reinstate  the  contract 

Charge  4,  requested  by  the  plaintiffs,  was 
properly  refused,  for  the  same  rrasons. 

There  was  no  error  in  the  refusal  to  give 
charge  5,  requested  by  the  plaintiffs,  as  it  is 
not  In  accordance  with  the  lQterpretatl(m  wo 
liave  given  to  the  contract 

There  was  no  error  in  the  refusal  to  give 
charge  6,  requested  by  the  plaintiffs.  While  it 
Is  a  correct  general  proposition  that,  where 
one  party  orders  goods  to  be  shipped  to  him,  a 
delivery  to  the  carrier  la  a  delivery  to  the 
purchaser,  yet  that  inrindple  does  not  apply 
where  there  Is  a  special  contract  whereby 
the  shippw  agre»  to  deliver  the  goods  to  the 
purchaser  at  a  certain  place,  and  retains  the 
title  until  the  purchase  money  is  paid  at  the 
point  of  delivery. 

Charges  8  and  10,  requested  by  the  plaln- 
ttffe,  were  properly  refused.  They  are  mis- 
leading, and  Instruct  the  jury  to  find  for  the 
plaintiffs  whether  the  plaintiffs  had  or  had 
not  complied  with  all  the  terms  of  the  c<m- 
^ct  on  their  part 

As  heretofore  explained,  a  mere  conntCT- 
mand,  and  a  countermand  based  on  a  breach 
of  the  contract  by  the  other  pa^ty,  are  two 
entirely  different  matters. 

The  judgment  of  the  court  is  affirmed. 

Affirmed. 

DOWDELL,  O.  X,  and  McCLELLAN  and 
MATFIELD,  JJ.,  concur. 


COULSON  et  al.  t.  SOOTT  et  al. 
(Supreme  Court  of  Alabama.   April  14,  1910.) 

1.  Dkbds  (i  59*)— Deuvbbt— Rkoobdatiok. 

Qliough  the  recordation  of  a  deed  be  prima 
facie  evidence  of  its  delivery,  yet  if  there  waa 
QO  delivery  thereof  to  the  grantee,  and  no  in- 
tention that  what  vas  done  should  be  a  deliv 
err  to  the  grantee,  but  there  waa  merely  a  abam 
deliverr  to  the  recording  officer  for  the  purpose 
of  having  It  recorded,  to  delude  the  grantor's 
crediton,  and  after  being  recorded  it  was  re- 
turned to  and  retained  by  the  grantor,  no  titie 
passed. 

[Ed.  Note.— For  otiier  eases,  see  Deeds,  Cent 
Dig.  H  13^180;  Dee.  Dig.  |  6».*] 

2.  JnoouENT  <i  747*)— BnotHKUT— GoifOi.ir- 

SIVENSSS. 

Shortly  after  O.  executed  a  deed  of  land  to 
his  daughter,  his  creditors  obtained  Judgment 
against  him,  and  had  the  land  sold  on  execution, 
a  bank  being  the  purchaser,  and  receiving  a 
sheriff's  deed.  Thereafter  in  ejeetmeot  the  bank 
recovered  the  laud ;  the  judgment  recognizing 
its  superior  title  and  invalidity  of  the  deed  to 
the  daughter.  Held,  In  ejectment  by  persons 
claiming  under  her  against  persons  claiming 
under  Qie  bank,  that  even  If  she  was  not  a 
party  to  the  action  by  the  bank,  and  tach  judip- 
ment  was  not  eondtislve,  it  was  evidence  that 
the  deed,  even  if  delivered,  was  void  against 
the  bank,  and  that  it  gi^  a  title  superuw  to 
hers. 

[Ed.  Note.— For  othw  caauL  aae  Judgment 

Dec  Dig.  S  747.*] 
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3.  EJECTHEWT  (I  95*)— TlTLB— BJVIDZNCE. 

After  C  had  deeded  land  to  hit  daaghter,  it 
was  sold,  on  execution  against  C,  to  a  bank, 
and  thereafter  the  widower  of  C's  daaghter 
to<A  a  deed  of  it  ftom  the  bank.  Held,  in 
ejectment  by  her  grandchildren  against  persons 
claimiDg  Qoder  him  a»  grantee  of  the  boiuc,  that 
his  deed  showing  a  strafght-out  purchase,  after 
expiration  of  time  to  redeem,  and  the  fact  that 
he  claimed  as  purdiaser,  and  not  tbroui^  cnr- 
tewj,  was  evidence  that  he  bought  the  land, 
instead  of  redeeming  for  the  benefit  of  hii  wife's 
heirs. 

[Ed.  Note.— For  other  cases,  tee  Ettectment, 
Dec.  Dig.  8  95.*J 

4.  Trial  (|  85*)— OBJwrnoif  to  Etidxncb— 
Evidence  Aduissibu!  in  Pabt. 

Objection  to  records  offered  In  evidence  be- 
ing general,  and  some  of  them  being  competent, 
overruling  the  objection  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Tria],  Cent. 
Dig.  H  223-225;  Dec.  Dig.  {  8&.*} 

5.  BVIDBNCE  (I  576«)— TE8TI1C0HT  IH  PBIOB 

Suit— Deceased  WiinEss. 

Testimony  given  in  a  prior  suit  Involving 
the  present  Issue  is  admissible;  witness  being 
deed. 

[Bd.  Note.— For  other  cmsb,  see  SMdence, 
Ont.  Dig.  H  2401-2M5;  De&I>lg.  S  576.*] 

a  Evidence  (%  83»)— Pmsumption. 

A  bank  having  nad  property  sold  on  execu- 
tion 60  years  ago,  and  having  bought  it  at  the 
sheriff's  sale,  and  having  subsequently  recovered 
it  in  ejectment.  It  will  be  presumed  it  received 
ft  deed  from  the  sheriff. 

[Ed.  Note.— For  other  cases,  see  E^dence, 
CenL  Dig.  fi  105;  Dec  Dig.  i  83.*] 

7.  PBOPBBTT  (I  8*>-TlTLE. 

Where  C  gave  a  deed  of  land  to  his  daugh- 
ter, and  a  bank,  a  creditor  of  C.,  attacked  it, 
bad  the  land  sold  on  execution  against  C,  and, 
after  recovering  it  in  ejectment,  sold  It  to  the 
husband  oE  C's  daughter,  his  purchase  did  not 
operate  as  a  ratification  of  C.'b  deed,  as  be 
acquired  title  through  a  source  hostile  to  said 
deed,  and  whidi  was  based  on  invalidity  of 
said  deed. 

lEd.  Note.— For  other  case^  see  Property, 
Dec  Dig.  I  &•]  *^ 

Appeal  from  Circtilt  Court,  Jackson  Coun- 
ty; W.  W.  Haralson,  Judge. 

EJectmeot  by  James  L.  Coulson  and  others 
against  Felix  Scott  and  orhera.  Judgment 
for  defendants,  and  plaintiffs  appeal.  AC- 
flrmed. 

The  chain  of  title  relied  on  will  be  found 
stated  in  a  former  report  of  this  case  In  156 
Ala.  4B0,  47  Sonth.  60.  UiMm  this  trial  the 
tects  were  the  same,  with  the  additional  facts 
set  out  lu  the  opinion. 

The  following  was  the  oral  part  of  the 
charge  excepted  to:  "I  charge  you,  gentlemen 
of  the  Jury,  that  the  plaintiffs  by  their  deed 
and  evidence  make  out  a  prima  facie  case, 
and  are  entitled  to  recover  the  lend  sued  for, 
unless  from  the  evidence  yon  are  reasonably 
satisfied  that  the  deed  made  by  Isaac  Clarkaud 
wife  to  Jemaha  Clark  (afterwards  Oullatt) 
was  made  to  defraud  the  creditors  of  the 
said  laaac  Clark,  and,  farther,  that  the  said 
deed  was  never  delivered  to  said  Jerusha 
C^ark.  If  you  find  these  to  be  the  facts,  then 
the  plaintiff  cannot  recover." 


The  plaintiff  also  requested  the  general 
afflrniatlve  (fUarge. 

The  following  charges  were  also  given  to 
the  defendant:  "(6)  If  the  deed  executed  by 
Isaac  Clark  to  bis  daughter  Jerusha  Clark, 
expressing  a  consideration  of  f2,000,  was  In- 
tended by  said  Clark  as  a  sham,  and  tbe  con- 
sideration was  simulated,  and  the  purpose  of 
said  Clark  was  to  hinder,  delay,  or  defrand 
his  creditors,  and  if  be  delivered  said  deed  to 
the  county  court  clerk  to  be  recorded,  and 
after  the  same  was  recorded  said  Clark  kept 
said  deed  In  bis  possession  during  his  lifetime, ' 
and  he  never  did  in  fact  deliver  it  to  Jerusba 
Clark,  and  Jerusba  never  claimed  the  land 
under  said  deed,  and  stated  to  her  sister  that 
It  was  not  Intended  to  convey  the  land  or  the 
title  to  the  land  to  her,  and  if  after  tbe  death 
of  Isaac  Clark  his  widow  kept  the  deed  until 
after  tbe  war,  and  then  delivered  it  to  tbe 
father  of  these  plaintiff^,  then  the  Jury 
should  find  that  the  title  to  tbe  land  did  not 
pass  from  Isaac  Clark  to  his  daugbtw  Jerusba 
Clark,  and  that  plaintiffs  cannot  recover  in 
this  case.  (7)  The  delivery  of  the  deed  by 
Isaac  Clark,  tbe  grantor,  to  the  recording  of- 
ficer for  record.  Is  prima  facie  evidence  of  a 
delivery  to  his  daughter  Jerusha;  but  if  the 
evidence  In  the  case  reasonably  satisfies  the 
Jury  that  such  delivery  to  the  officer  was  a 
mere  sham,  and  that  said  delivery  to  said  re- 
cording officer  was  not  with  the  Intent  by  the 
said  Isaac  Clark  to  deliver  said  deed  to  bis 
daughter  Jerusha  Clark,  and  that  said  deed 
was  never  delivered  by  Isaac  Clark  to  his 
daughter  J^'usha,  then  tbe  jury  must  find  for 
tbe  defendant  (8)  If  the  jury  are  not  rea- 
sonably satisfied  from  the  evidence  that  the 
deed  of  Isaac  Clark  to  his  daughter  Jerusha 
was  delivered  to  her  by  her  father,  then  yon 
must  find  for  the  defendant" 

W.  H.  Norwood,  L.  G.  CohIbod,  and  J,  H. 
Gr^ry.  for  appellants.  J.  B.  lUly  and 
Btlbro  &  Moody,  for  an^Ilees. 

ANDERSON,  J.  Vthen  this  case  wae  here 
on  former  appeal  (156  Ala.  450,  47  South.  60), 
we  held  that  tbe  title  was  prima  facie  In  tbe 
plaintiffs  as  heirs  of  Jerusba  QuUatt  wbo 
held  under  a  deed  from  Isaac  Clark,  of  date 
1838.  We  also  held  that  the  defendants  did 
not  trace  their  title  beyond  the  Bank  of  De- 
catur, that  It  showed  no  title  from  Isaac 
Clark  to  said  bank  Bujjerlor  to  the  deed  from 
tbe  said  Clark  to  his  daugbler  Jerusha  Gnl- 
latL  Upon  the  next  trial,  the  one  from 
which  this  appeal  la  taken,  there  was  evidence 
tending  to  show  that  the  deed  from  Clark 
to  his  daughter,  while  placed  on  record  by 
him,  was  In  fact  never  delivered  and  was 
made  by  him,  not  to  operate  as  a  conveyance, 
bnt  to  delude  bis  creditors.  If  the  deed  was 
never  delivered,  notwithstanding  the  recor- 
dation of  same  might  be  prima  facie  evidence 
of  a  delivery,  the  title  never  passed  to  bis 
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danghter,  and  tbe  plalutiffa  could  not  recover 
Dpon  the  strength  of  said  deed  to  their  grand- 
mother. On  the  other  hand,  If  the  deed  was 
Tofd  as  to  the  creditors  of  Isaac  Clark,  not- 
witlistandlng  It  may  have  been  binding  be- 
tween the  parties,  and  said  creditora  success- 
fnlly  Impeached  it  and  sold  or  acquired  the 
land  hj  enforcing  their  claim,  a  purcliaser 
under  the  process  would  acquire  a  title  su- 
perior to  that  of  Mrs.  Gullatt,  who  held  un- 
der said  fraudulent  deed.  The  evidence 
tends  to  show  that,  shortly  after  the  making 
*  of  the  deed  of  1838,  the  bank  and  other  cred- 
itors obtained  judgments  against  Clark,  had 
the  land  sold  under  execution,  and  the  bank 
bought  It  at  ^erifTa  sale.  The  bank  brought 
an  action  of  ejectment  against  several,  Id- 
clndlng  Gullatt  and  his  wife,  for  the  land, 
,aDd  got  a  consent  Judgment  for  the  same. 
The  record  does  not  show  that  Mrs.  Gullatt 
was  a  party  to  the  suit  or  the  consent  Judg- 
ment, but  the  depositifm  of  Gullatt  shows 
that  she  too  was  sued,  but,  whether  she  was 
or  not,  the  presumption  Is  that  her  deed  was 
snccessfully  im[>eached,  else  the  plaintiffs 
could  not  have  recovered  the  land  under  the 
deed  from  the  sherlflF,  which  was  of  subse- 
qumt  date.  The  Judgment  recognized  the 
superior  title  of  the  bank  and  the  invalidity 
of  the  deed  from  Clark  to  his  deught^,  and, 
whether  the  Judgment  was  or  was  not  con- 
clusive, it,  with  the  other  evidence  in  the 
case,  tended  to  show  that  the  deed,  even  If 
dellv«:«d,  was  void  as  against  the  bank,  and 
that  the  bank  got  a  title  superior  to  the  one 
claimed  by  Mrs.  Gullatt  If  the  bank  ac- 
quired the  title,  and  there  was  evidence  for 
the  Jury  to  show  that  it  did,  then  Gullatt  ac- 
quired a  title  Bux)erlor  lui  that  of  Ms  wife  or 
her  heirs  under  his  deed  from  the  bank.  It 
might  be  that  If  Gullatt  merely  redeemed  the 
land,  being  the  life  tenant,  It  was  for  the 
benecBt  of  the  remaindermen;  but  the  evi- 
dence shows  a  straight-out  purchase  from  the 
bank,  and  after  the  right  to  redeem  had  ex- 
pired, under  the  terms  of  the  consent  Judg- 
mmt  It  also  appears  from  the  chancec  rec- 
ord and  deposition  of  Gullatt  that  he  claim- 
ed as.  purchaser,  and  not  through  curtesy 
40  years  ago,  and  in  a  proceeding  in  which 
the  plaintiffs'  parents,  the  then  claimants  un- 
der the  Clark  deed  of  1838,  were  parties,  and, 
whether  this  was  conclusive  on  them  or  not, 
It  was  an  evidential  fact  that  Gullatt  had 
bought  the  land  instead  of  merely  redeeming 
it  for  the  benefit  of  his  wife's  heirs. 

The  trial  court  did  not  err  In  so  much  of 
die  oral  diarge  as  was  excepted  to,  to  the 
prejudice  of  the  plaintiffs,  nor  In  refnr^gthe 
general  charge  requested  by  the  plaintiffs. 

There  was  no  error  In  giving  charges  6,  7, 
and  8  at  the  request  of  the  defendants. 
Hiey  assert  the  law  and  were  not  abstract 

The  objection  to  the  chancery  court  rec- 
oida  WBM  general  and  applied  to  all  of  the 
papers  and  proceedings.  Whether  they  were 


all  competent  or  not  some  of  th^  ware, 
and  the  trial  court  cannot  be  pat  In  error  for 
overruling  the  objection  that  was  Interposed. 
The  answer  of  the  plaintiffs'  mother  and  fa- 
ther, seeking  cross-relief  and  clalmiBg  the 
land  under  the  deed  to  Mrs.  GuUatt  was 
competent  to  show  that  the  title  under  which 
the  present  plalntifFs  claim  was  In  Issue  and 
made  the  deposition  of  Gullatt  competent, 
and,  as  he  was  then  dead,  his  former  testi- 
mony In  a  controversy  involving  the  present 
issue  was  proper.  Clealand  v.  Huey,  18  Ala. 
343;  Goodlett  v.  Kelly,  74  Ala.  220;  Patton  v. 
Pitts,  80  Ala.  373;  Smith  t.  Keyser.  115  Ala. 
455,  22  South.  149;  1  Greenleaf  (lOtb  Ed.)  p. 
278;  16  Cyc.  1094. 

The  case  of  Robins  v.  Woot«i,  128  Ala.  373, 
30  South.  681,  has  no  application  to  this  case, 
Eis  the  proof  does  not  show  a  ratification  by 
the  creditors  of  the  conveyances,  but  teaSa  to 
show  that  they  attached  said  deed,  by  having 
the  land  sold  to  satisfy  the  Judgment  thought 
It  at  a  sheriff's  sale,  and  the  law  will  presume 
that  the  sheriff  made  them  a  deed,  as  it  was  60 
years  ago,  and  the  proof  shows  that  the  sher- 
iff sold  it  to  satisfy  the  bank  Judgment,  and 
that  the  bank  bought  It  Mcnreova*,  the  bank 
also  subsequently  recovered  the  land  In  an 
action  of  ejectment  Duncan  v.  Williams,  89 
Ala.  341,  7  South.  416;  Matthews  v.  Mc- 
Dade,  72  Ala.  877.  Nor  could  the  purchase 
by  Gullatt  from  the  bank,  which  got  the  title 
by  successfully  attaching  the  fraudulent  deed, 
op^te  as  a  ratification  of  said  deed,  aa  he 
acquired  title  throng  a  source  which  was 
hostile  to  said  deed  and  which  was  based  up- 
on the  invalidity  of  said  deed. 

The  Judgment  of  the  circuit  coort  is  af* 
firmed. 

Affirmed. 

DOWDSm  0.  J.,  and  UcOLBLLAN  and 
SAYRE,  JJ..  concur. 


J.  L.  KNOX  ft  GO.  T.  PABKER. 

(Supreme  Court  of  Alabama.    April  21,  1910;) 

1.  PAKTNBKeHIP  (fi  183*>— MOBTOAOE  TO  SE- 
CURE Debt  of  Mbubeb— Fbaud  or  Fibic 
Cbeditobs. 

A  mortgase  of  firm  property  to  secure  the 
debt  of  a  member  thereof  la  not  a  fraud  tw  fim 
creditors;  the  firm  being  solvent 

[Ed.  Note.— E^r  other  cases,  see  Partnendiip, 
Cent  Dig.  f  331:  Dee.  Dig.  i  183.*] 

2.  Lis  Pendens  (§  3*)— Natubi  or  Pendikq 
Action. 

The  tis^ts  of  a  mortgagee  are  not  affected, 
under  the  doctrine  of  lis  pendcais,  by  pendency 
at  the  time  the  nu>rtgage  is  given  of  an  action 
against  the  mortgagor;  it  beiog  merely  for  a 
money  demand. 

[Ed.  Note.— For  other  cases,  see  lis  Pendois, 
Cent  Dig.  li  a~S;  Dec.  Dig.  I  3.*] 

8.  PASTiraBBHIP  <|  161*)— MOKCOAOBS—IimK- 
E8T  COnVSTlD. 

A  mortgage  signed  in  the  name  oC  a  firm 

"by  8.,"  a  member  of  the  firm,  conveyed  all  his 
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nirht,  title,  and  loterest  in  the  property,  if  be- 
fore It  wis  execated  the  firm  taniM  over  and 
deliveied  to  him  for  a  ▼aJnable.  oouldentioD  all 
the  property  covered  by  It 

Nota^For  other  eaaes,  lee  PartneEahIp, 
Cent.  Dig:  |  2D5% ;  Dee.  Dig.  i  ZSt*] 

AOT>eal  from  Ci^  Court  of  Andalnsla ;  B. 
H.  Lewis,  Jndge. 

Contest  1^  J.  O.  Parber,  ezecntlon  cred- 
itor, and  J.  L.  Knox  &  Co.,  dalmant  of  prop- 
erty levied  tn.  Fran  an  adverse  Judgment, 
claimant  App^lB.  Reversed  and  rananded. 

AlbrittOQ  ft  Albrltton,  for  appellant 
Cljde  El  Reld,  for  appellee. 

McOLMiLAN,  J.  'nils  contest  Is  between 
appellee,  execntton  creditor  of  Cowart,  Splc- 
er  ft  Co.,  and  tbe  ai^Uant  firm,  wlil<di  daims 
tbe  snp«ior  right  to  the  property  levied  on 
under  a  mortgage.  The  appellee's  judgmmt 
was  rendered  March  3,  1908,  and  on  March 
14,  1003,  execution  was  issued  thereon  and 
placed  In  the  hands  of  the  sheriff,  and  on 
April  8,  1908,  was  levied  on  the  property  in 
QQestlon.  The  mortgage  on  which  claimant 
relies  covered  the  property  levied  on,  and  was 
executed  Mardi  11,  1908,  and  was  filed  for 
record,  In  the  probate  office,  on  March  12, 
1908.  This  mortgage  was  signed  in  the  name 
of  the  firm,  Cowart,  Spicer  &  Co.,  "by  H. 
L.  Spfcer,"  a«d  recites  on  Its  face  that  It 
was  given,  "not  to  Increase  but  to  better  se- 
cure one  given  February  23,  1907,  for  $1,- 
500.00,  by  H.  L.  and  S.  C.  Spicer  <the  former 
a  member  of  the  firm  of  Cowart,  Spicer  ft 
Co.)  to  T.  B.  Henderson  ft  Co.,  and  transfer- 
red to  J.  I*.  Knox  &  Co.,  Jane  20,  1907." 

The  evidence  is  without  dispute  that  the 
firm  of  Oowart,  Spicer  ft  Co.  was,  when  the 
Judgment  for  at^llant  was  rendered,  and 
also  when  the  mortgage  to  Knox  ft  Co.  was 
given,  solvent  And  we  may  here  add  that 
It  cannot  be  Inferred  from  the  mortgage,  and 
there  Is  no  evidence  otherwise  to  that  effect, 
that  tbe  mortgage  to  claimant  conveyed  all 
ci  the  assets  of  Cowart  Spicer  ft  Co.  The 
mortgage  to  dalmant  was  executed  before 
any  ll«i  arose  tcom  the  Judgment  against 
defCaidaiitB  In  execution.  The  judgment  does 
not  appear  to  have  been  recorded.  Acts  1908. 

273,  274,  I  4.  And,  as  before  stated,  ex- 
ecatlon  had  not  then  been  delivered  to  the 
sheriff  for  enforcement,  much  less  levied. 

The  case,  then.  In  one  phase.  Is  one  where 
property  of  a  solvent  firm  Is  mortgaged  to 
secure  the  debt  of  a  member  thereof,  and 
a  creditor  of '  the  firm  attempts,  at  law, 
to  ftTold  the  mortgage  on  tbe  ground  of 
fraud,  because:  First,  the  flno,  though  sol- 
vent, could  not  as  a^nst  the  creditor,  de< 
vote  firm  property  to  the  security  of  an  in- 
dividual debt  of  a  member  thereof;  second, 
the  mortgagee  took  the  security-  charged 
with  such  notice  as  lis  paidens  affords.  Nel* 
tber  of  these  {Hr<^>osltlons,  attempting  to  de- 
feat tbe  claimant,  can  be  sustained  on  the 


evidfflice  in  this  record.  The  first  proposition 
could  not  be  a  fraud  on  the  creditor's  rights, 
for  the  obvious  reason  that  he  has  not  been 
pr^udlced;  the  debtor  being  solvent  30 
Cyc.  p.  543.  If  the  debtor  were  solvent 
there  would  of  course  be  ground  to  complain. 
Teague  v.  Lindsey,  106  Ala.  266,  17  South. 
538;  Pritchett  v.  Pollocli,  82  Ala.  169,  2 
South.  786. 

The  second  <H}jectlon  to  the  validity  of  the 
mortgage  as  against  the  creditor  (appellee) 
Is  an  appeal  to  tbe  doctrine  of  Its  pendens. 
The  appellee's  suit  was,  as  appears  from  the 
Judgment,  for  a  money  demand.  It  did  not 
involve  such  prcqrerty  as  comes  within  the 
rule  for  the  application  of  the  invoked  doc- 
trine. 25  Cyc.  pp.  1450.  1451,  and  notes;  21 
Am.  ft  King.  Bncy.  Law,  p.  630.  And  when  tbe 
mortgage  was  ^ven  no  lien  had  attadied  to 
pr<^)wty  later  levied  on. 

There  is  another  phase  of  the  case  present- 
ed by  that  aspect  of  the  evidence  tending 
to  show  that,  before  the  mortgage  to  claim- 
ant was  executed,  Cowart,  Spicer  ft  Co.,  for  a 
valuable  consideration,  had  turned  over  and 
delivered  to  H.  L.  ^Icer  the  prc^rty  levied 
on,  and  that  It  was  Splcer's  Individual  prop- 
erty.  If  this  testimony  be  credited,  the  mort- 
gage to  dalmant  conveyed  all  the  right  title, 
and  interest  of  H.  L.  ^Icer  to  the  property 
in  question. 

The  court  Improperly  excluded  the  power  . 
of  attorney,  given  by  his  aamdate  members 
of  the  firm,  to  H-  L.  Spicer. 

For  the  error  committed  In  giving  the  af- 
firmative charge  requested  by  plaintiff  In  ex- 
ecution, the  Judgment  la  rerorsed,  and  the 
cause  Is  remanded. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  SIMPSON  and 
MATFIBI/D,  JJ.,  otmcnr. 


ADAMS,  Tax  Collector,  v.  SOUTHERN  RT, 
CO. 

(Supreme  Court  of  Alabama.   April  21.  1910.) 

HlOHWATS  (S  122*)  —  TaXATIOW— StAHITBB— 
CONSTTTUTIDNAZ.  PBOVISIONa. 

Acts  1903,  p.  414,  I  &  in  so  &r  as  it  as- 
sumed to  anthonae  road  districts,  less  in  area 
than  a  count;^,  to  impose,  pursaant  to  the  pub- 
lic will  therein  ascertained,  a  tax  on  property 
in  the  district  of  not  more  than  one-fourth  ol 
1  per  cent,  to  construct.  Improve  and  maintain 
public  roads  and  bridges  In  such  district  or  di» 
trIctR,  was  a  violation  of  Const  1901,  S  215 

{iroviding  that  no  county  shall  be  authorized  to 
evy  a  greater  rate  of  taxation  in  any  one  year 
on  tbe  value  of  taxable  property  therein  thau 
one-half  of  1  per  cent.,  provided  that  to  pay 
debts  existing  on  December  6,  1873,  an  addi* 
tional  -rate  of  one-fourth  of  1  per  cent  may  be 
levied  and  collected  to  be  appropriated  excla* 
sively  to  the  payment  of  such  debts  and  Inter> 
est  and  pnvided  that  to  pay  any  debt  or  lia- 
bllity  then  existing  against  any  ooonty,  incut- 
red  for  the  erection,  construction,  or  mainte- 
nance of  necessary  public  buildings  or  bridgest 
or  that  might  be  thereafter  created  for  the  erec- 
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tlon  of  poblie  bnndlnga  and  bridg«a  or  roads, 
any  countj  might  levy  and  collect  such  special 
taxes  not  to  exceed  one-fonrth  of  1  per  cent,  aa 
might  be  antborized  to  be  aroUed  exclnelvely 
to  the  parpoees  for  which  tae  lanM  ahall  be 
levied  add  collected. 

[Ed.  Note.— For  Other  cases,  lee  Higbwars, 
Cent.  Dig.  SS  3S0,  393;  Dec.  Dig.  |  122>] 

Ai^al  from  Circuit  Court,  Marengo  Ooim- 
ty;  John  T.  Lackland,  Judge. 

Action  by  the  Southern  Hallway  Company 
against  Q.  S.  Adams,  as  Tax  Collector,  to 
recover  money  paid  to  Marengo  County  under 
proteet,  aa  a  special  road  tax  for  a  road  dis- 
trict in  that  county,  established  under  Act 
October  10,  1903,  as  amended  by  Act  August 
13,  1907.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

William  Cunlnghame,  for  appellant  Ii.  B. 
Jeffrl^  E.  W.  Pettoi^  Henry  McDanlel,  and 
Abrahams  A  Taylor,  tor  af^dlee. 

HcOIiEILLAN,  3.  But  one  of  the  several 
questions  presented  on  this  appeal  la  neces- 
sary to  be  considered.  tIz.:  Does  section  8 
(Acts  1903.  p.  414),  In  the  particular  that  It 
assumed  to  authorize  "road  districts,"  less  in 
area  than  a  county,  to  impose,  consonant 
with  the  popular  will  therein  taken,  a  tax 
on  property  in  that  district,  of  "not  more 
than  one-fourth  of  one  per  centum,"  "for  tJtie 
.  purpose  of  constructing,  Improving  and  main- 
taining the  public  roads  and  bridges  In  sucb 
district  or  districts,"  offend  section  216  of  the 
Constitution  of  1901,  reading:  "No  county  In 
this  state  shall  be  authorized  to  levy  a  great- 
er rate  of  taxation  In  any  one  year  on  the 
value  of  the  taxable  property  therein  than 
one-half  of  one  per  centum;  provided,  that 
to  pay  debts  existing  on  the  sixth  day  of 
Deeranber,  eighteen  hundred  and  seveaty* 
three,  an  additional  rate  of  one-fourth  of 
one  per  centum  may  be  levied  and  collected 
which  shall  be  appropriated  exclusively  to 
the  payment  of  such  debts  and  the  interest 
thereon;  provided  further,  that  to  pay  any 
debt  or  liability  now  existing  against  any 
county.  Incurred  for  the  erecUcm,  construc- 
tion, or  maintenance  of  the  necessary  puUlc 
buildings  or  bridges,  or  that  may  hereafter 
be  created  for  the  erection  of  necessary  pub- 
lic buildings,  bridges  or  roads,  (a)  any  coun- 
tj- may  levy  and  collect  such  spet^al  taxes, 
not  to  exceed  one-fourth  of  one  per  centum, 
as  may  have  been  or  may  hereafter  be  author- 
ized by  law,  which  taxes  so  levied  and  col- 
lected shall  be  applied  exclusively  to  the  pur- 
poses for  which  the  same  were  so  levied  and 
collected." 

Section  8,  as  presently  pertinent,  Is  as  fol- 
lows: **That  courts  of  county  commissioners 
and  boards  of  revenue  may.  If  they  deem  It 
expedient  or  proper,  divide  their  respective 
counties  Into  'roftl  districts,'  and  wboi  such 
districts  are  created  the  said  courts  <tf  county 
oonunlsidonenB  or  boards  of  revalue  may  or- 
der elections  In  such  districts  or  any  of  than. 


for  the  purpose  of  ascertaining  whether  It 
is  the  will  of  the  people  of  such  district  or 
districts  that  a  tax  ot  not  more  than  one- 
fourth  of  one  per  centum  on  the  taxable  prop* 
erty  In  such  district  or  districts  shall  be 
levied  and  assessed  for  the  purpose  of  con- 
structing, Improving  and  maintaining  the 
public  roads  and  bridges  In  such  district  or 
districts.  That  sudi  election  shall  be  held  In 
such  manner  as  the  courts  of  county  oMnniis- 
sloners  or  boards  of  revraue  shall  provide 
and  only  the  qnallfled  electors  of  such  dis- 
trict or  districts  shall  vote  at  such  Section. 
If  a  majority  of  the  voters  at  such  election 
shall  vote  for  such  tax  the  same  shall  be 
levied,  assessed  and  collected  as  other  taxes 
for  county  purposes.  All  taxds  which  may 
be  levied  and  assessed  under  the  provisions 
of  this  act  shall  constitute  a  11^  on  the  prop- 
erty of  the  person  against  whom  they  are 
assessed  superior  to  all  other  liens,  except 
the  state's  Uen  for  taxes.  •  •  Acts 
1903,  pp.  414,  41S. 

The  question  Indicated  has  not  been  consid- 
ered In  this  court  The  recent  adjudication 
In  Southern  Railway  Company  v.  Cherokee 
County.  144  Ala.  579,  42  South.  66,  treated 
and  decided  only  that  section  215  of  the  Con- 
stitution, by  the  use  of  the  phrase^  "or  that 
may  hereafter  be  created,"  ha^  reference  to 
debts  contemplated  by  the  governing  bodies 
of  the  several  counties,  and  did  not  condltlcm 
the  power  to  impose  the  special  tax  mjon  a 
debt  existing  at  the  time  of  the  Inqrasition  of 
the  tax.  In  short,  that  the  power  can  be  ex- 
ercised In  anticipation  of  payment  for  con- 
templated Improvanents  within  the  provision 
of  the  section. 

Section  215,  In  respect  of  Its  broad  purpoaflb 
is  a  reiteration  of  the^  generally,  Blmllar  pro- 
vision  In  the  Constitution  of  1875,  whereby, 
for  the  first  time,  and  as  snggested  by  mo- 
tives of  the  wisest  prudence,  a  llmltatim  was 
put  upon  the  taxing  power  to  be  exercised 
by  the  L^rlslature.  Many  dedstona  delivered 
here  rehearse  the  iam«itable  conditions  Im- 
mediately  resulting  from  an  unrestrained 
power  to  tax,  out  of  which  grew  the  limitation 
fixed  In  section  216.  Keene  v.  Jeflersoa 
County,  136  Ala.  466,  83  South.  435. 

While  the  wisdom  of  Uie  limitation  was 
not  to  be  doubted,  nor  its  broad  efficacy  Im- 
paired, it  was  considered  proper  and  of  equal 
necessity  that  tor  the  purxKwee  (among  others 
not  necessary  to  be  restated)  of  erecdng,  con- 
structing, or  maintaining  c^ttfln  public  agot- 
des,  public  roads  and  bridges  Iwlng  among 
them,  the  general  limitation  of  the  taxing 
power  expressed  in  the  section  (215)  should 
yield  to  excfii>U(»i.  The  proviso  with  which 
we  are  now  concerned  raised  the  limitation 
with  respect  to  the  construction  or  mainte- 
nance of  public  roads  and  bridges  so  tliat 
"any  county"  may  Impose  for  that  purpose  a 
tax  not  exceeding  one-foortii  of  1  per  ceatom. 

The  power  to  Impose  the  special  tax  men- 
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tloncd  betoK  created  by  i^vlao,  an  »cep- 
tlon  to  a  general  ltmitatl<ni,  the  proTlao  mnat 
be  so  strictly  construed  as  to  confine  Its  ef- 
fect in  lifting  ttae  major  Umltatton  to  a 
status  falling  fairly  within  Its  terms.  Unit- 
ed States  T.  Dickson,  15  Pet  141,  10  U  Bd. 
689;  Bragg  T.  Clai^,  CO  Ala.  863 ;  Bx.  parte 
Lmk.  82  Ala.  518.  2  South.  140;  2  Lewis' 
Snth.  St.  Const  {  352;  Endllch  Int  Stat  8S 
186,  526. 

This  role  of  construction  must  have  ai^l- 
catlon  In  this  instance. 

Under  our  Constitution  counties  are  con- 
sidered and  opressly  treated  as  entirely  dls- 
tlnctiTe  from  precincts,  wards,  and  districts. 
In  the  suffrage  department  of  the  ConsUta* 
tion.  dealing  with  r^stratlon  as  a  prereq- 
uisite to  the  right  to  exercise  the  franchise, 
precincts  and  wards  are  recognized  as  be- 
ing territorial  areas  less  than  a  County  and 
dUf«%nt  in  reference^  from  a  county.  Sec- 
tion 178,  amonir  others.  In  the  Declaration 
of  Bights  (section  6)  the  ^vrlslon  Is  for  "a 
Qeedy,  public  trial  1^  an  Impartial  Jury  of 
the  county  or  district  in  whldi  the  osrense 
was  committed,"  thereby  taking  o^nizance 
of  the  dlffer^ice  between  counties  and  dis- 
tricts. In  State  t.  McDraiald,  109  Wis.  506, 
S14,  85  N.  W.  6Q2,  that  learned  court  observ- 
ed the  distinction  between  districts  and  co un- 
ties taken  In  the  organic  law  of  the  state  of 
'Wisconsin  In  a  provision  similar  to  that  Quot* 
ed  from  section  6  of  our  Constitution.  In 
Aaikew  T.  Hale  County,  64  Ala.  639,  3S  Am. 
Rep.  780,  Brif^ell,  C.  3^  defined  "county,"- 
as  well  as  expressed,  in  apt  tQdd  phrase,  a 
county's  lelatton  to  tbB  state,  its  office,  and 
Its  powers.  Other  parts  of  our  organic  law 
and  statutory  instances  and  Juridical  an* 
Bouncement  might  be  added  to  rMnforce  the 
idea  tliat  witb  us,  the>ordlnary  use  of  the 
term  county  Intends  **an  Involuntary  political 
or  clTil  division  of  tlie  state  created  •  •  • 
to  aid  in  the  administration  of  government" 
(Askew  V.  Hale  Co.,  supra) ;  and  that  in  con- 
sequence, "district"  is  not  synonymous  with 
"county." 

Section  215  thrice  «nploys  ttie  term  "coun- 
ty." Its  first  use  Is  in  ttae  general  prohibit- 
ive sense,  viz.,  "no  county  in  this  state  shall 
be  authorized  to  levy,"  etc.  As  employed  In 
12iat  connecticm,  "county"  intends,  evidently, 
the  unit  of  poIitlGal  authority  defined  in  As- 
kev  T.  Hale  Gotmty,  snpra.  The  limitation 
Is  so  expressed  in  reception  of  the  fact  that 
the  connly  Is  and  bas  always  been  one  of  the 
two  subordinate  governmental  agmdes  of 
the  state.  It  is  addressed,  primarily,  to  the 
Legislature  in  denial,  to  that  bran^  of  the 
govemment  of  the  rii^t  to  dothe  the  county 
with  a  taxing  power  in  exoess  of  the  limit 
preecrlbed.  But  iqiecial  drcnmstances,  con- 
ditions, and  purposes  eCHumended  tbe  incor- 
poration in  the  section  of  tbe  proviso  under 
consideration,  and  thereupon  ttae  makers  of 
ttae  orghnlc  law  undertook  to  raise  the  In- 
Ubltloii,  the  limitation;  in  tbe  Intnest  of 
ttuee  qpiedal  matt«s  of  essentially  important 


county  Jurisdiction.  To  express  the  excep- 
tion, tbe  proviso,  the  term  "county"  Is  twice 
subsequently  employed.  Having  laid  a  prohi- 
bition upon  the  authorization  of  the  counties 
to  tax  beyond  one-half  of  1  per  centum,  the 
exception,  for  the  special  purposes  defined, 
moat,  of  necessity,  have  been  intended  to  take 
out  of  the  general  limitation  the  same  govern- 
mental entity  as  Is  aCTected  by  the  general 
Iimltatl(Hi,  viz.,  the  county,  the  unit.  This 
view  is  further  confirmed  vrh&D  this  rule  of 
Interpretation  Is  applied,  as  It  should  be  her^ 
if  it  be  assumed  that  as  last  used  In  the 
section,  "county"  is  ambiguous  In  meaning; 
that  where  a  word  or  phrase  is  repeated,  in 
Constitution  or  statute,  and  In  one  Instance 
its  meaning  Is  definite  and  clear,  and  In  the 
other  It  is  susceptible  of  two  meanings,  it 
will  be  presumed  to  have  been  employed  in 
the  former  sense,  unless  a  contrary  Intent  ap- 
pears. State  ex  rel.  Meyer  v.  Greene^  154 
Ala.  249.  257.  46  South.  268.  There  Is  noth- 
ing in  the  section  to  Indicate  a  purpose  to 
clothe  county,  as  last  employed  therein,  with 
a  meaning  or  effect  dUferent  from  that  plain- 
ly intended  by  Its  use  in  the  expression  of 
the  general  limitation  preceding. 

The  whole  section  must,  of  course,  be  read 
and  considered,  in  arriving  at  a  true  inter- 
pretation of  any  part  of  It  In  the  first 
proviso  a  like  exertion  to  that  with  which 
we  are  now  concerned  is  made  that  debts  on 
the  prescribed  date  might  be  paid  by  taxa- 
tion. Obviously,  tbe  area,  the  unit  of  taxa- 
tion for  that  purpose  is  the  county,  and  not 
a  fraction  thereat.  This  Is  rendered  perfect- 
ly certain.  If  it  were  not  otherwise,  by  the 
fact  that  the  debt  contemplated  is  and  muat 
be  the  debt  of  the  county,  and  not  that  of 
any  fraction  thereof.  With  like  intent 
"county"  Is  employed  the  second  time  in 
the  section.  As  there  used.  It  Intends  that 
the  power  to  impose  a  special  tax  Is  given,  by 
way  of  exception  from  tbe  prohlbltlcm  of 
the  general  limitation,  as  a  means  to  pay 
existing  ("now,"  1  e.,  at  the  time  the  Con- 
stitution of  IWl  waa  adopted)  d^t  or  lia- 
bility "against  the  county."  It  need  not  be 
more  than  summarily  stated  that  to  afford 
the  means,  by  taxatlwi,  for  the  liquidation  of 
county  ddtts  or  liabilities,  tbe  tax  must  be 
uniform  upon  all  subjects  of  taxaticm  of  the 
same  class  throughout  the  county.  Kenna- 
mer  v.  State,  160  Ala.  74,  70,  43  South.  482. 
To  satisfy  such  demands  ("a^lnst  a  county"), 
we  apprehend  that  a  classlflcatioa.  based  sole- 
ly upon  territorial  lines,  within  a  count}', 
would  be  necessarily  arbitrary,  and  would 
patently  Titrate  the  rule  of  uniformity  in 
matters  of  taxatt<nu  As  Interpreted  in  South- 
ern Railway  Company  v.  Cherokee  County, 
supra.  It  is  dear  that  the  office  9Jid  sole  In- 
tent at  the  exception,  proviso,  under  consid- 
eration. Is  to  authorize  a  gathering  of  funds, 
by  the  impo^tlon  of  the  spedal  tax,  where- 
with to  pay  debtx  cmtonplated  for  the  con- 
stmctlon,  etc.,  of  neoesssry  public  bnlldines* 
bridges,  or  roads.    Sudi  demands  must  ^ 
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neceaidtate.  be  dananda  "esalnst  the  county." 
The  creation  of  llabUltiee  for  tbe  enamented 
poUic  agencies  can  only  be  si^  as  are 
"against  the  county,"  and  so  for  the  ob- 
Tlons  reason  that  under  onr  present  system 
(aside  from  munldpalltlee)  there  Is  no  gov- 
ernmental agency  below  that  ot  a  connty  ca- 
pable of  Incurring  Uablllttes  of  the  character 
described,  and  this  is  expressly  recognized 
by  section  215  of  the  Constitution.  Being  a 
county  debt  or  liability  contemplated,  funds 
derired  from  specially  permitted  taxation  to 
meet  the  obligation  of  the  county  must  be 
drawn  uniformly  from  all  subjects  of  taxation 
of  the  same  dass  therein.  Section  8  of  the 
act  in  question,  on  Its  face,  would  Tlolate  the 
Gonstltntlon  (section  215)  by  subjecting  to 
taxation  a  district,  less  than  a  county,  to  pay 
a  county  demand  warrantably  contemplated ; 
and  brace.  Id  effect,  would  direct  a  procedure 
and  accomplish  a  result  plainly  against  the 
undoubted  mle  of  uniformity  In  taxation. 

There  is  no  factor,  in  the  inquiry,  of  ben- 
eflts  resulting  from  Improved  roads  or  bridges 
to  sections  of  the  conntles  contiguous  to 
these  Improvements,  and  of  corresponding 
laclc  of  equal  advantage  to  sections  remote 
tberefron).  The  Oonstitutlon  talies  no  ae- 
count,  in  lifting  the  general  limitation  on  the 
power  to  tax  for  the  i^>ecial  purposes  describ- 
ed in  section  216,  of  the  rule  of  b^eflts  rec- 
ognised, upon  occasion,  with  respect  to  mu- 
nicipal Improvements.  Const  f  228.  On  the 
contrary,  the  makers  of  the  organic  law  in- 
tended that  a  county  debt  or  liability  for  de- 
fined special  purposes  might  be  liquidated 
the  imposition  of  a  special  tax  upon  the 
taxable  property  of  the  counly,  tbe  institution 
obligated  to  satisfy  the  debt  or  liability. 
We  see  no  escape  flrom  the  conduslon  fore- 
shadowed, and,  hence,  must  pronounce  sec- 
tion 8,  in  tbe  particular  indicated,  nnconstltn- 
tional  and  void. 

It,  accordingly,  results  that  tbe  Judgment 
appealed  from  Is  affirmed. 

Affirmed. 

DOWDBEJJ.  G.  J.,  and  SIMPSON  and 
MATFIBLD,  JJ.,  concar. 


GILBERT  T,  PINKSTON. 
(Sopmnfl  Court  of  Alabama.   April  21,  IftLO.) 

1.  QuiBiiirG  TiTLB  (I  44*)— Oloud  on  Title— 
BcBonv  or  Pboof. 

A  defendant  ia  a  suit  to  remove  a  cloud  on 
title,  who  alleeeB  that  complainant  conveyed  the 
land  to  a  third  person,  who,  with  bU  wife,  con- 
veyed tbe  land  to  defendant,  has  the  burden  of 
■liowii^  what  title  be  has  to  tbe  land. 

[Ed.  Note.— ror  other  cases,  see  Quieting  Ti- 
de, Dec  Dig.  S  44.*] 

2.  HOHESTUD  (f  119*)  —  OOHVBTAnOES  —  AO- 
KWOWLBDOMKNT. 

A  deed  ot  the  homestead  signed  by  the  hus- 
band and  wife  la  absolntely  void  where  the  Bep- 
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arate  aclcnowledgmait  of  the  wife  does  not  eomr 
ply  with  the  statntory  reqalremoitSk 

[Hd.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  II  210-^4;  DecTDic.  |  119.*] 

3w  HOlCUnAD  (I  12S*)  — COHTETAirCEa  — Ao- 
KlfOWLXDOMENT. 

Where  a  husband  died  after  executing  a 
deed  of  his  homestead,  which  was  void  because 
the  seimate  aclmowiedgmuit  of  the  wife  did  not 
comply  with  the  statatory  requlrementa,  no  sub- 
sequent acknowledgment  by  the  wife  could  make 
the  deed  effective,  though  she  was  the  only  heir, 
so  that  the  estate  vested  in  her. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Dec.  Dig.  S  123.*] 

4.  HouESTUD  (H  141,  145,  146*)— RlQHTS  or 

SUBVIVINO  WIFX. 

Under  Code  1886.  {  2543,  the  right  _of  a 
widow  in  the  homestead  of  her  deceased  has> 
band  Is  only  to  occupy  the  homestead  for  life, 
and  tbe  homestead  does  not  vest  in  her  absolnte- 
ly unless  the  estate  of  the  deceased  husband  has 
been  declared  iasolTent,  and,  where  she  aban- 
dons the  homestead  or  attempts  to  convey  it, 
her  rights  cease. 

[Bd.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  U  267,  261-285rDea  Dig.  H  141. 

14ft,  i4el»] 

5.  HOMESIEAD  (I  143*)— DeSCTOT— BlORTS  OF 

Wife  and  Heibs— Statutes. 

Under  Code  1886,  {  1915^  relating  to  tbe 
descent  of  real  estate,  the  homestead  of  mie  who 
dies  leaving  a  widow  and  brothers  and  sisters 
descends  to  the  brothers  and  slsteis  as  heirs, 
and  not  to  the  widow. 

[Ed.  Note.— For  other  cases,  see  Homestead. 
Cent  Dig.  I  270;  Dec  Dig.  1  143.*] 

6.  Adtbbsb  Possbsbion  d  32*)— GoLOE  or  Tz- 

TLB— RBCOBD. 

One  claiming  land  under  a  deed  from  the 
administrator  of  a  decedent  or  as  tbe  heir  of  the 
decedent  need  not  record  her  claim  of  advetae 
possession  under  Code  1886^  |  1541,  providinc 
for  the  filing  of  notice  of  advene  possossion. 

[Ed.  Noter— For  other  cases,  see  Adverse  P«w- 
sessioa,  Dec  IHg.  |  32.*] 

Appeal  from  day  Connty  Court;  W.  J. 
Pearce,  Jndge. 

Suit  by  Ratibel  Plnfcston  against  Jobn  R. 
Gilbert,  who  filed  a  cross-bill.  From  a  de- 
cree  for  complainant,  defendant  appeals. 
Affirmed. 

E.  J.  Oarrlson  and  Blddle  ft  Allen,  for  ap- 
pellant  Whatl^  ft  Cornelias,  for  aKMtUee. 

SIMPSON,  J.  The  original  biU  In  tills 
case  was  filed  by  tbe  appellee  against  the  ap- 
pelant to  ronove  a  cloud  fkom  her  title. 
The  respondeit,  by  answer  and  croas-bUl, 
set  up  the  dalm  that  the  complainant  bad 
ccmveyed  the  lands  In  qnestton  to  her  broth- 
er, William  PinlEBton,  during  bis  life,  and 
that  said  William  Pinluton  and  his  wlfe^ 
Lutltia  Pinkston,  had  conveyed  the  land  to 
tbe  respondent  Tbe  point  being  made  tbat 
tbe  land  In  qnestion  was  occupied  by  Wil- 
liam Pinkston  at  the  time  of  the  execution 
of  said  deed  (May  4. 1885),  and  that  the  sep- 
arate acknowledgment  1^  tbe  wlfa  did  not 
comply  with  the  requirements  of  the  statute, 
the  respondoit  ammded  bis  answw  and 
cross-bill  by  showing  that  since  the  cmo- 
mencem«it  of  this  snlt  the  widow  of  aald 


 »   
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WilUam  Plnkaton  bad  made  a  propw  ae- 
kiunrledgment  It  appears  from  tbe  erl- 
deoce  tbat  WUllam  Plnkaton  died  In  1887  m 
1888;  tbat  at  Uie  tbne  of  bla  deatb,  and  for 
several  years  anterior  thereto,  be  was  Ur- 
ins  on  ttie  land  In  question  as  his  htnneatead. 
There  waa  no  v^oot  of  his  ownership  oC  the 
lands  except  the  testlmoiiy  of  several  wit- 
neaecB  tmdlng  to  show  that  In  1885  the  eom- 
plalnant  had  ezecnted  a  deed  conT^lz«  said 
land  to  him,  wbldi  deed  was  never  recorded 
and  has  been  lost;  while  the  complainant 
produced  In  evidence  a  deed  from  the  ad- 
mlnlatntor  of  tbelr  father's  estate  of  Jan- 
uary 8,  1879,  purporting  to  he  In  accordance 
with  an  order  of  the  probate  court,  and  sale 
ttaaennder  duly  advwdsed,  conveying  the 
land  to  her.  She  testified  that  tbe  paper 
which  was  spoken  of  as  a  deed  from  her  to 
William  Plnkston  was  not  a  deed  at  all,  bnt 
a  papa  agreeing  that  he  might  occni^  the 
land  dnrlng  his  life^  and  tbat  she  refused  to 
sign  it,  and  she  waa  corroborated  by  other 
witnesses.  She  also  testified  that  William 
Plnkston  merely  entered  upon  the  land  by 
her  permlaalOD,  and  she  bad  agreed  to  let 
him  ocenpy  it  Airing  bis  life.  'Her  own  tes- 
tlmoDy  and  tbat  vt  others  also  tended  to 
show  that  she  has  been  In  advene  possession 
of  tt»  land  since  shortly  after  William  Plnk- 
ston's  death.  Tbe  bnrdra  being  up<m  the  re- 
^KMtdeot  to  diow  what  right,  title,  or  claim 
he  has  to  tbe  property,  the  testimony  Is  not 
at  all  conclntive  to  the  point  that  William 
Ptaikston  ever  owned  the  land.  In  the  next 
place,  if  be  did  own  it,  he  was  certainly  oc- 
Cluing  it  as  a  b<mie8tead  at  the  time  tbe 
deed  was  attonpted  to  be  made  to  the  re* 
^Mmdent,  and,  tbe  s^iarate  acknowledgmrat 
betaig  defective,  tbe  deed  was  absolutely  void. 
Oox  T.  Holcomb,  87  Ala.  S88,  6  South.  809,  18 
Am.  St  Rq>.  79;  ^ppy  v.  Hannera.  137 
Ala.  202,  88  South.  800,  and  cases  dted. 

The  deed  being  absolutely  void,  it  is  dif- 
ficult to  see  how  any  snbsequ^t  act,  short 
of  an  actual  conveyance,  could  galvanize  tbe 
original  deed  into  Ufa  Accordingly  our 
court  has  bcAd  distinctly  that,  when  a  man 
dies,  after  tbe  execution  ct  sudi  a  deed,  the 
land  descuids  to  his  heirs,  and  no  subsequent 
admowleclgmait  by  tbe  widow  can  make  tbe 
deed  ^ectlve.  Btcbardson  v.  Woodstock 
Iron  Ga,  90  Ala.  208,  268, 270,  8  South.  7, 9  L- 
R.  A.  348 ;  Parks  v.  Bamett  et  al.,  lOi  Ala. 
438,  441,  442,  16  South.  136.  The  appeUant 
liulsts  that  these  decisions  have  no  bearing 
on  this  cas^  because  the  widow  of  William 
Plnkston  was  his  only  b^,  that  tiie  estate 
vested  absolutely  In  her,  and  she  had  a  right 
to  convey  It  Bven  If  tbat  were  a  cwrect 
statement  of  the  situation,  a  mere  a<duiowl- 
edgment  of  a  dead  deed  could  not  be  con* 
stmed  Into  a  conveyance  of  Uie  property. 
Her  rights,  bowevn,  were  gowned  by  the 
statutes  found  In  the  Oode  of  1886.  Under 
section  2048  of  tbat  Code,  the  widow's  rigbt 


was  only  to  occult  Uie  h<Hnastead  daring  her 
life,  and  it  did  not  vest  In  her  absidntely,  un- 
less tbB  estate  of  her  deceased  husband  was 
duly  declared  Insolvat;  and,  If  she  aban- 
doned the  homestead  or  attempted  to  cmxv^ 
it  away,  her  rigbte  ceased.  Mnnchns  t.  Bar- 
rls,  68  Ala.  508;  Baker  t.  Keith,  72  Ala. 
121;  Barber  v.  WllUams,  74  Ala.  831.  The 
evidence  in  this  case  shows  that  wttbln  a 
year  or  two  after  her  buriband's  death  said 
widow  abandoned  tbe  homestead,  and  is  now 
living  in  the  poorbouse.  She  testifies  her- 
self tbat  shortly  after  hex  biuband's  death 
She  gave  the  land  np  to  cnnplalnattt,  who 
bas  been  in  possession  of  It  ever  slnee^  and 
that  she  has  not  claimed  any  Interest  In  the 
lands  stoce  her  bnaband's  deatb.  According 
to  section  1915  of  tbe  Ckide  of  1886,  the 
brothers  and  slstos  of  William  Plnkston 
were  his  helrs^  and  not  bis  widow.  Wheth- 
er tbe  complataiant  h^  tbe  land  under  the 
deed  from  tbe  administrator  whldi  was  at 
least  "colcff  oi  title,"  or  as  tbe  heir  of  bw 
brother,  it  was  not  necessary  for  her  to  re- 
cord her  dalm  of  adverse  possession  under 
the  act  of  1888,  afterwards  embodied  In  sec- 
tion 1541  of  the  C!ode  of  1896. 

Under  all  tbe  evidence,  the  court  below 
properly  held  tbat  the  complainant  wu  en- 
titled to  the  r^lef  prayed,  and  that  tbe  cross- 
complainant  was  not  entitled  to  relief. 

The  decree  of  tbe  court  Is  afilnned. 

Aflbmed* 

DOWDELIi,  C.  J.,  and  McCLBLLAN  and 
UAYFIELD,  JJ.,  concur. 


STANDARD  Olli  GO.  v.  WEEKS  et  aL 
(Sapxeme  Court  of  Alabama.   April  21,  1810J 

1.  Salbs  (1 68*>— GoNsraucrnoir  or  Goktbaot. 

A  contract  for  sale  of  oil  ketd  to  require 
deliveries  to  t>e  made  la  Inm  drums,  and  not 
Id  wood  barrels. 

[Ed.  Note.— For  otiter  cases,  see  Sales,  Dec. 
Dig.  i  68.*} 

2.  Sales  (H  166, 179*)— Dblxvsbt  Not  in  Ac- 

COan  WITH  COHTBACT— liIABILrrr  OP  BUVEB. 
Where  a  contract  for  sale  of  oil  required 
deliverr  in  iron,  deliveries  undertaken  to  be 
made  in  wood,  if  not  accepted,  would  aot  ren- 
der the  buyer  liable,  but,  even  if  made  in  wood 
and  accepted  by  the  buyers,  they  would  be  lia- 
ble only  for  tilie  qtiantity  of  oil  actually  receiv- 
ed by  tbem. 

[Ed.  Note. — For  other  cases,  see  Sales,  Dec. 
Dig.  IS  166,  179.»] 

Appeal  from  Coffee  County  Court;  J.  N. 
Bam,  Judge. 

Action  by  the  Standard  Oil  Comi>any 
against  J.  T.  Weeks  and  others.  From  a 
Judgment  granting  Inadequate  relief,  plain- 
tiff appeals.  Affirmed. 

J.  F.  Sanders,  for  appellant  Kyle  B. 
Price,  for  appdlees. 

HcOLBLLAN,  J.  Action  by  appellant 
against  appellees  on  account  for  goods  sold. 
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The  Judgment  for  plalatlfl  being  lew  than 
the  sum  to  which  It  concaved  It  was  ear 
titled,  the  plataitlff  appeals. 

The  parties  entered  Into  a  written  con- 
tract on  September  7,  1907,  a  copy  of  which 
!■  set  out  In  the  bill  of  excepUons.  Adopting, 
for  the  occasion,  the  Insistence  for  appel- 
lant that  the  court  should  have  construed 
the  written  and  sole  contract,  rather  than, 
as  It  did,  submit  to  the  jury  the  question  of 
Intention  of  the  parties  in  respect  to  the 
character  of  receptacle  in  which  It  was  there- 
by contemplated  the  deliveries  of  the  deodor- 
ised gamline  should  be  made,  we  ondertahe 
the  constmction  of  the  contract  in  the  par- 
ticular Indicated/ 

The  character  of  the  receptacle  In  which 
this  commodity  was  to  be  ddlvwed  is  re- 
ferred to  three  times  in  fbe  instrument.  As 
first  appears,  the  reference  is  In  this  con- 
nection: •  •  At  the  price  of  151^  cents 
per  gallon  f.  o.  b.  Pensacola.  Sla.,  all  of  the 
deodorized  gasoline  In  Iron  drums.  •  •  •  " 
The  second  refermce  reads  thus:  '*If  de- 
liraleB  are  made  in  wood  barrels  the  price 
win  be  2  cmtB  per  gaL  higher."  The  last 
reference  appears  in  this  wise:  "Iron."  Be- 
neath "iron"  are  these  words:  "In  this  space 
inSMt  whether  ddlTOT:  is  to  be  made  in 
wood  or  iron  barrels  or  from  tank  wagons." 
It  s^>pears  with  reasonable  cortatnty  from 
the  direction  to  "insertf'  in  the  space  indicat- 
ed at  the  bottom  of  the  instniment  the  char^ 
acter  of  the  recqitade  to  be  used  In  deliver- 
ies that  a  blank  contract  was  tba  foundation 
for  the  instrument  executed  by  the  parties. 
And  It  furtbw  appears  that  the  Insertion  di- 
rected was  made  in  the  space  Indicated,  and 
that  that  Insertion  contemplated  deliTeriee  in 
"bm."  This  feature  of  the  contract  made 
it  In  that  respect  consistent  with  the  first 
reference  to  the  charactrar  of  the  receptacle 
to  be  need,  via.,  *1n  iron  drums."  The  sec- 
ond reference  is  to  "wood  barrels."  It  Is  ob- 
Tlons,  when  the  entire  Instnimmt  Is  taken 
into  account;  as  must  be  done  In  the  Inter- 
pretation of  the  contract,  that  that  reference 
Is  conditional  at  most  However,  when  It  is 
observed  that  the  clause  beginning  with  the 
words,  'if  dellTWieB,"  and  ending  with  the 
word,  "higher,"  abruptly  breaks  into  the 
midst  of  the  sentence  fixing  tb»  price  and 
point  of  delivery  and  deacrlblDg  the  charac- 
ter of  receptacle  to  be  used  (preceding  the 
interjected  clause)  and  (following  the  inter- 
jected clause),  the  phrase  descriptive  of  the 
amount  of  gasoline  It  was  to  buy,  via., 
**whlcb  it  may  require  in  its  regular  busi- 
ness during  the  life  of  the  contract"  (De- 
cember 31,  1907),  there  is  left  no  room  for 
doubt  that  the  clause  referring  to  wood  bar- 
rels was  not  Intended  to  control  the  express 
provision  for  Iron  receptacles.  If  the  con- 
tract is  construed  otherwise,  the  seller  was 
clothed  with  the  power  to  increase  the  price 
per  gallon  by  effecting  dellvwies  in  wood  In- 


stead of  iron,  and  ^is  is  the  face  of  the  evi- 
dent Intent  of  the  parties  to  fix  the  price  at 
2  cents  per  gallon  less  than  the  price  In 
wood- 
Furthermore,  tbe  conclusion  that  a  blank 
contract  waa  the  foundation  of  this  engage- 
ment is  emphasized  In  correctness  when  the 
Interjected  clause,  with  its  surroundlDgs.  Is 
considered.  The  efCect  of  the  Interjected 
clause  in  this  contract  was  conditioned  upon 
the  <diaracter  of  receptacle  to  be  used  in  de- 
liveries, and  not  having  stipulated  for  de- 
liveries In  wood  barrels,  or  not  having  left 
It  open  to  the  seller's  choice,  the  clause  can 
have  no  influence  in  tbe  prmlses.  It  fol- 
lows that  the  contract  required  deliveries  in 
Iron;  and  the  defendants  were  not  obligated 
by  the  contract  to  accept  deliv^es  made  in 
wood.  Deliveries  undertaken  to  be  made  in 
wood,  If  not  accepted,  cannot  be  the  basis 
fbr  llaUllty  against  defendants;  but;  even 
If  made  in  wood  and  aoc^rted  by  defoid- 
ants,  they  are  liable  only  for  the  quantity  at 
gas(dine  actually  rectived  by  ttwm.  Frmn 
this  conclusion  It  necessarily  follows  mat  tlie 
rulings  on  evidence,  assigned  as  errors,  but 
admitted  testiDumy  In  accordance  with  tiw 
proper  construction  of  the  contract  as  we 
have  stated  It,  and  were,  henoe,  without 
prejudice  to  plaintiff. 

The  three  remaining  assignments  of  orw 
rest  upon  the  oral  charge  of  tbe  court  The 
theory  adopted  below  seems  to  have  b^n 
that  It  was  a  Jury,  issne  whether  the  deliv- 
eries should  under  the  contract  be  in  wood 
or  Iron  receptacles;  and  that  if  to  be  In 
wood,  the  defendants  were  liable  for  all  gas- 
oline delivered  f.  o.  b.  Pensacola  In  wood 
barrels  "In  good  condition";  and.  If  not  so 
delivered  In  wood  barrels  "In  good  condi- 
tion," the  liability  of  the  defendants  was 
limited  to  the  quantity  of  gasoline  "actnally 
received"  by  them.  Under  the  interpreta- 
tion of  the  contract  taken  here,  It  Is  evident 
that  no  prejudice  to  , plaintiff  could  attend 
the  instructions  given  the  Jury  In  the  oral  ex- 
tracts complained  of.  Tbe  court,  as  we  view 
it  erred  fundamentally  In  plaintiff's  favor 
by  not  applying  the  contract's  provisions  as 
herein  before  Interpreted  In  this  regard,  with 
the  result  that  defendants'  liability  should 
have  been  limited  to  the  gasoline  delivered 
f.  o.  b.  Pensacola  "In  iron."  and  that  quan- 
tity actually  received  by  defendants,  though 
forwarded  In  "wood  barrds."  together  with 
the  Interest  on  the  sum  of  the  price  of  each 
class  of  deliveries.  There  Is  no  assignment 
of  error  invoking  review  here  of  the  amount 
of  the  sum  of  the  recovery  awarded  plaintiff. 

There  Is  no  prejudicial  error  assigned. 
The  Judgment  most  be  affirmed. 
Affirmed. 

DOWDELLk  O.  J.,  and  8IMFS0M  and 
MATFIELD,  JJ.,  concnn 
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DICKINSON  et  al.  t.  CHAMPION  et  al. 
(Snpnme  Coart  of  Alabama.   April  21.  1910.) 

1.  HOKKSTEAD  (}  150*)— WIDOW'S  EXBMPTION 
— TlTLK  TO  PROPEKTT. 

Under  the  exemption  atatate,  where  a  man 
dies  leavtag  a  widow  and  no  minor  diildren. 
Ilia  homestead,  not  exceeding  160  acrea  and  not 
worth  more  than  $2,000,  Testa  ahaoluteli  in  the 
widow,  without  any  proceedings  to  eet  the  same 
apart  as  her  homestead. 

fBd.  Note.— For  o^er  casea,  see  HomeBtead, 
Cent  Dig.  I  29S;  Dee.  Dlff.  f  m*] 

2.  HousiuD  (|  160^— PBOCianiiHM  »r- 

TIRO   ABIBE  HOXKarUD— COLUlBBil.  AT- 

TAGS* 

Proceedings  in  the  probate  court,  aetting 
aside  a  homestead  to  the  widow,  may  not  be 
assailed  in  a  collateral  proceeding  between  the 
heirs  at  law  and  the  widow's  grantee. 

TBd.  Note.— For  other  oases,  see  Homestead, 
Cent  Dig.  J  303;  Dec  Dig.  S  150.*] 
8.  Homestead  (8  146*) —Widow's  Exemp- 

UON — Life  Estate. 

Under  the  exemption  statute,  where  an  in- 
teatnte  left  a  widow,  but  no  minor  childrenMf 
the  hemestead  was  worth  more  than  *J.uuu, 
thereby  preventing  the  vesting  ot  an  Rbsolute 
and  fee-simple  title  in  the  widow,  a  nfl  estat* 
would  vest  In  her;  and,  it  not  appearing  that 
the  widow  was  dead,  the  heirs  at  law  could  not 
maintain  ejectment  against  the  widow's  grantee. 

fEd.  Note.— For  other  caaes,  see  Homestead, 
Cent  Dig.  i  257;  Dec.  Dig.  {  14fl.*] 

Appeal  from  Circuit  Court,  Pike  County; 
B.  A.  Pearcev  Judge. 

Ejectment  by  Annie  Dicldnson  and  others 
against  G.  M.  Cbamplon  and  others.  Judg- 
ment for  defendants^  and  plalntitEs  appeal. 
Affirmed. 

A.  G.  Seay  and  W.  L.  Parka,  ft>r  appel- 
lants. R.  L.  Harmon,  for  appellees. 

MATFIELD,  J.  H.  W.  Bmfinger  died  In- 
testate, leaving  a  widow  and  no  minor  chil- 
dren. All  the  land  he  owned  was  a  home- 
stead of  120  acres.  This  was  duly  set  apart 
to  the  widow,  as  provided  by  section  2097 
et  seq.  of  the  Code  of  1896.  It  was  reported 
and  appraised  at  $1,200,  which  report  and 
appraisement  was  fully  confirmed  by  the  pro- 
bate court,  and  set  aside  to  the  widow  as  ex- 
empt, thus  vesting  In  her  an  abeolute  title 
thereto,  as  provided  by  section  2100  ttf  the 
Code  of  1896.  The  widow  subsequently  sold 
the  lands  to  appellees,  and  the  appellants 
(grandchildren  and  heirs  of  the  intestate 
brought  this  action  of  ejectment  to  recover 
the  lands. 

On  the  trial  appdlants  objected  to  the  In- 
troduction of  the  proceedings  In  the  idwbate 
court  setting  aside  the  homestead  to  the  wid- 
ow, on  the  ground  that  they,  Uie  hdrs  at 
law,  were  not  made  parties  to  the  proceed- 
ings. This  objection  was  orermled,  and  they 
excepted.  They  then  offered  to  iffore  that 
the  land  was  worth  $26  p»  acre  at  the  time 
of  tbe  AeaXb  of  ttie  Intestate;  hot  the  comrt 
declined  to  allow  this  proof.  In  consequence 
of  tbese  adverse  nillngs,  the  plaintiffs  (ap> 


peilants  bere)  took  a  uonsoit,  wlt3L  a  bill  of 
exc^itlons. 

There  was  no  reversible  error  In  any  of 
the  rulings  of  the  trial  court  If  the  lands 
were  worth  leas  than  |2,000,  tbey  vested  ab- 
solutdy  In  the  vrldow  by  vlrtne  of  the  stat- 
ute, without  any  proceedb^  to  set  the  same 
aside  as  a  liomestead  to  the  widow.  Tartt  t. 
Negus,  127  Ala.  801,  28  South.  718;  Falrdoth 
V.  Carroll,  187  Ala.  248,  84  South.  Ifi2.  The 
proceedings  In  the  probate  court,  setting 
aside  the  homestead,  could  not  be  assailed  in 
a  collatoral  proceeding  between  these  parties. 
If  the  lands  Edionld  be  conceded  to  he  worth 
more  13ian  $2,000,  thereby  preventing  the 
vesting  of  an  absolute  and  fee^lmple  title  In 
the  widow,  a  life  estate  thereto  certainly 
vested  in  her ;  and,  It  not  appearing  that  the 
widow  Is  dead,  of  conrm^  the  plalntUEs  could 
not  reooTW  in  any  event. 

It  follows  that  ttie  judgment  of  the  drcnlt 
court  must  be  affirmed. 
Affirmed. 

DOWDBLU  a  J.,  and  SIMPSON  and  Me- 
GLDLLAN,  JJ.,  omcor. 


HUSON  ICE  &  MACHINE  WORKS  T. 
BliAND  ft  CHAMBERS. 
(Supreme  Court  of  Alabama.    April  If  1910.) 

1.  Sales  ({  119*)— Reickdibs  or  Buteb. 

Where  the  sellers  of  an  ice  plant  guaran- 
teed the  plant  and  all  the  machinery  connected 
therewith  for  12  months,  agreeing  to  replace 
any  part  that  broke  or  proved  defective,  and 
also  to  test  and  insure  tlie  capacity  of  the  plant, 
but  the  contract  contained  no  provision  for  its 
own  rescission,  and  the  plant  which  the  sellers 
offered  to  deliver  was  different  from  that  con- 
tracted for,^e  buyers  were  not  limited  to  their 
remedy  on  tlM  wafiantjr.  but  were  entitled  to 
rescind  the  contract  ana  refuse  to  accept  the 
property. 

gSd.  Note.- For  otlier  cases,  see  Salea,  Cent 
.  §  293;  Dee.  Dig.  S  119^ 

2.  Sales  (S  166»)— Pbbfobmancb  of  Coktbaot 
— Dtrry  of  Buyer  to  Accept. 

Where  an  ice  plant  shipped  by  a  seller  was 
not  that  sold,  the  buyers  were  under  no  duty 
to  accept  it,  even  If  it  were  of  a  better  quality. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  891-400;  Dee.  Dig.  f  160.*] 

8.  PLBADIWO  (I  178*)  —  RSPtlOATlOK— SUTFI- 
CIBNCT. 

Replications,  which  neither  denied  the  focts 
stated  m  the  pleas,  nor  confessed  and  avoided, 
nor  set  up  matters  of  estoppel,  were  Insuffi- 
cimt 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  iS  339,  840,  885;  Dec  Dig.  f  178.*] 

4.  Tbial  (H  2BS*)  — ImiBuoTions— tonoBzne 

ISStTES. 

Charges  fenorlng  a  defense  set  up  by  spe- 
clal  pleas,  which  there  was  evidence  tenotng  to 
prove,  were  property  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ont 
Dig.  Si  613-^:  Dec  Dig.  S2«t.*] 

5.  Appeal  and  Ebbob  (|  Iftffl*)— H^BWT.ifff 

EbBOB— INSTBDCTZOHB. 

'  Those  parts  of  the  charge  which  related  to 
I  the  measure  of  damages,  if  error,  were  with* 
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out  injury,  where  the  jury  found  for  the  de- 
fendants as  to  all  riffht  of  recovery. 

[Sa.  Note.— For  other  cases.  Bee  Appeal  and 
Error.  Cent.  Dig.  H  432^-^228,  4256;  Dec 

.^)peal  from  Circuit  Court,  Henry  County; 
A.  A.  EfTans,  Judge. 

AcUon  by  the  Hubod  Ice  &  Machine  Works 
against  Bland  &  Cbamhers.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiff  appals. 
Affirmed. 

Ben  F.  Beid,  for  anptilant  Bspy  &  Farm- 
er, for  appellees. 

MATFIBLD,  J.  Tbe  first  tvo  connta  de- 
clare on  a  lH«ach  of  a  writtm  contract  of 
sale  by  whidi  platntitt  sold  to  defaidants  a 
certain  ice  plant,  ctmiplete,  together  with  an 
tbe  Iron  work  necessary  tot  the  completion 
and  setting  ap  of  the  plant— tlw  property  to 
be  delivered  f.  o.  b.  the  cars  at  the  shilling 
point,  and  the  title  to  remain  In  tiie  irialntltt, 
the  vendor,  until  the  pnrcbase  price  was  fully 
paid.  The  total  purchase  inloe  was  $8,000. 
9800  of  which  was  to  be  paid  In  cash,  on  flie 
receipt  of  the  plant  tot  operating  purposes, 
and  the  balance  of  the  purchase  price  was 
to  be  evidenced  by  two  promissory  notes,  ex- 
ecuted by  defmdants  to  plaintiff,  each  for 
$14-0(\  one  payable  6  months  and  one  12 
months  fmn  the  date  the  property  was  re- 
ceived by  defendants  for  operating  purposes. 
By  the  terms  of  the  contract  of  sale  tbe  plain- 
tiff agreed  to  famish  a  competent  and  skilled 
snperlntendoit  to  assist  In  setthig  up  and  in- 
stalling the  ^ant;  and  plaintiff,  the  vwidOT, 
by  the  tenns  of  said  contract,  guaranteed  the 
^nt  and  all  the  machinery  connected  there- 
with for  a  period  of  12  montlu,  with  the  coa- 
dition  tbat,  it  any  part  thereoif  broke  or  prov- 
ed defective  during  that  time,  plaintiff  would 
repair  or  replace  the  sam^  and  further  agreed 
to  test  and  Insure  the  capacity  of  the  plant 
to  manufacture  six  tons  of  Ice  per  day.  These 
two  first  counts  allege  that  plaintiff  perform- 
ed fully  Its  part  of  tbe  contract,  in  so  far  as 
it  could  do  BO,  but  that  the  dtfendanta  wholly 
failed  and  refused  to  perform  their  part,  in 
Out  they  refused  to  accept  theproperty  whoi 
shlKied  and  offered  for  delivery  and  installa- 
tion, or  to  allow  plaintiff  to  Install  It,  or  to 
test  tbe  capacity  or  ^cUmcy  of  the  plant,  In 
accordance  with  the  provisions  of  the  con- 
tract The  other  and  third  count  set  up  tbe 
same  state  of  fochi,  but  dedared  on  a  tweach 
of  contract,  growing  out  of  the  contract.  In 
that  d^endants  ne^lgently  failed.  In  disre- 
gard of  th^r  duty,  to  perform  their  obliga- 
tions undw  the  con^ct  alleged. 

The  defendants  pleaded  the  general  Issue, 
and  several  special  pleas,  setting  up  fraud 
and  deceit  on  the  part  of  the  plaintiff,  and 
that  defendants  tfaweby  were  Induced  to  make 
or  enter  Into  the  contract  as  alleged— that  is, 
q)eclflcally,  that  plaintiff  made  false  repre* 
sentations  to  the  defendants  as  to  the  char- 


acter, quality,  capacity,  and  wortti  of  the 
madilnery  and  plant  atAA;  that  defoidants 
r^led  upon  these  fiilse  representations,  and 
were  thereto  Induced  to  make  die  inirclhasR 
and  contract;  that  they  had  no  opportunity 
to  inqwct  tbe  pn^terty  before  executing  tiie 
contract,  but  relied  solely  upon  these  repre- 
sentatlons ;  that  when  the  propo'ty  arrived, 
and  they  bad  tbe  tqiportunlty  to  inspect,  they 
did  so,  and  found  it  not  to  be  as  represented, 
but  muA  inferior  and  of  modi  less  valuer 
and  not  tlie  property  they  contracted  to  pur- 
chase, and  not  the  pn^Krty  they  desired ;  and 
that  on  account  of  this  fraud  on  the  part  ct 
the  plaintiff  they  declined  to  rec^ve  tiie  prop- 
erty or  to  carry  out  the  contract 

Demurrers  to  tbese  ideas  wtte  orermled. 
and  the  plaintiff  replied,  and  d^nrren  were 
sustained  to  all  enept  one  of  the  replications, 
which  it  is  unnecessary  to  consider,  as  the 
rulings  thoreon  wwe  in  fkvor  of  plaintiff,  tint 
appelant  here.  These  rulings  on  tbe  donnr- 
rers,  jdeas,  and  repllcadons,  advme  to  the 
appellant,  raised  the  questions  wfakdi  ar*  con- 
sidered by  connsd:  to  be  the  most  important 
on  this  appeal. 

The  pivotal  question  is  tbns  stated  by  coun- 
sel for  appellant:  "The  first,  second,  and 
third  assignments  of  error  raise  tbe  questitm 
of  law  In  the  case.  Def^dants  in  the  court 
below  relied  on  special  pleas  setting  up  that 
the  machtneiy  and  plant  shipped  was  not  the 
machinery  and  plant  bought ;  that  plaintiff 
in  the  action  represented-  the  condition  of  the 
machinery  to  he  one  thing,  and  upon  tbat 
they  relied  In  making  the  contract  while  the 
madilnery  shipped  was  at  a  different  and  in- 
ferior character,  hence  they  refused  to  allow 
it  set  up  <»*  to  aco^  It  This  contention 
certainly  cannot  be  supported.  Under  the 
ccmtract  appellees  were  bound  to  accept  the 
machinery  and  pay  for  it  according  to  the 
terms  of  the  contract  ift  aftv  it  waa  set  up 
and  tested,  the  contract  reqnlremeits  were 
met  In  other  words,  they  bad  no  l^al  right 
to  pass  on  tbe  machinery  until  and  af  tw  It 
was  set  up  and  tested,  whereupcm  their  right 
to  determine  whether  it  came  up  to  the  con- 
tract reqniremaits  came  taito  existence  only." 

Appellant  relies  upon  tbe  case  of  Sdilelcli- 
er,  Sctaumm  ft  Co.  v.  Montgomery  Light  Go.. 
tU  Ala.  236.  21  South.  1014,  to  sniq>ort  its 
contention  as  stated  above.  We  do  not  doabt 
the  soundness  of  the  propositions  annoonped 
in  that  cas^  and  have  no  critidam  or  mo^fi- 
cation  to  make  concerning  them.  But  the 
facts  in  that  case,  and  the  issoe  to  which 
th^  applied,  are  clearly  dlstlngulsbable  from 
those  in  this  case.  The  sale,  or  cmitract  of 
sale,  in  that  case,  was  absolute  (aa  was  the 
one  in  this);  but  it  contained  a  condition  sub- 
sequent to  the  ^Cect  that  the  purchaser  could 
and  sbonld  be  rtfessad  iqKn  the  happening  ot 
that  condltkw— Oe  condition  being  tiiat  be 
should  test  the  ptopettj  within  a  stipulated 
time,  and,  If  found  not  to  salt  his  puipoaes. 
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then,  and  sot  nntn  Oien,  he  was  to  be  releas- 
ed ftom  tbe  purchase — while  this  contract 
had  a  provision  by  whldt  the  rmdor  gaar- 
anteed  for  12  months  the  prt^ertr  sOld,  and 
guaranteed  that  It  would  muiafacture  six 
tons  of  Ice  per  day,  and  that  if  any  part  of 
the  tnachinery  should  pnnre  defective  or  break 
within  that  time  the  plalnUff  would  r^dace 
or  repair  it  There  wai  no  snch  condition 
In  this  case,  as  was  in  the  other,  that  the  de- 
ftedant  could,  on  the  happening  of  that  event 
ta  condlticm,  rescind  or  abandon  the  contract 
of  aalew  The  defendants  In  this  case  were 
bound  In  any  event,  though  they  might  have 
a  def«iae  pro  tanto,  or  a  cross-action,  in  ibe 
event  plaintiff  breadied  its  warranties  or 
failed  to  make  good  its  guaranty;  that  is. 
this  contract  does  not  provide  tbr  Its  own  re- 
BdssitHi  or  avoidance,  as  did  that  one,  but 
the  condltiona  here  are  only  warrantlea  m 
guaranties,  at  moat 

The  pnrcbasers  in  this  case  were  not  com- 
p^ed  to  accept  property  different  from  that 
whlidi  th^  bought,  and  to  rely  solely  upon 
the  warrantieB  or  guaranties  of  the  vendor. 
They  were  not  compelled  to  set  up  machinery 
different  from  that  purchased  or  contracted 
to  be  purdiased  merely  because  tbe  contract 
of  sale  inovlded  certain  warranties  and  guar- 
antiea.  Besort  to  them  was  not  made  tbelr 
QXdnsive  mode  of  redress.  It  the  plaintiff 
shipped  them  property  which  was  not  sold 
or  purchased.  The  warrantlM  and  guaran- 
ties in  this  contract  were  necessarily  as  to 
spectflc  property  sold.  If  the  plaUitlff  had 
shipped  and  offered  to  deliver  the  specific 
property  sold,  tiuxi  tbe  duty  would  have  rest- 
ed upon  the  defendants  to  accept  and  to  per- 
form their  part  of  the  contract — at  least  un- 
til there  was  a  breach  by  the  plaintiff.  The 
pleas,  bowevOTi  allege  tand  on  demurrer  we 
must  take  them  as  true)  that  the  plaintiff 
first  breached  tbe  contract,  In  that  It  did  not 
Ship  or  offer  to  deliver  the  property  sold  or 
contracted  to  be  sold,  but  shipped  Inferior 
property,  though  of  a  similar  kind. 

If  the  property  ^pped  wu  not  that  sold, 
and  this  is  In  ect  what  the  i^s  allege, 
then  It  needs  no  argument  to  prove  that  there 
was  no  duty  on  the  defendants  to  accept  that 
offer,  even  tbou^  It  was  of  a  better  qnallty 
and  of  greater  value.  The  plaintiff  had  no 
right  to  oBur  or  tender  any  property  except 
that  sold,  and  the  defendants  were  under  no 
daty  or  contract  to  accept  any  other  than 
that  purchased,  llwse  pleas  raised  and  t^ 
dered  the  Issue  needier  or  not  the  property 
tbSppei  and  ^pdereA  to  deftodants  by  tbe 
plaintiff  was  the  property  sold  or  contracted 
to  be  sold.  The  Issne  waa,  therefore,  a  ma- 
terial one,  and  one  which  determined  the 
rl^ts  of  Ae  parties  to  this  cmttact  and  suit. 
The  pleas  were  snffldent  tor  this  puriMse, 
and  the  court  properly  overruled  the  demur- 
rers thereto. 

The  repllcattons  were  clearly  not  answers 


to  the  pleas  which  they  purported  to  answer. 
They  nether  denied  tbe  facts  stated  in  the 
pleas,  nor  confessed  or  avoided,  nor  set  up 
matters  of  estoppel.  This  much  Is  necessary 
to  the  sufficiency  of  repUcatlona.  H.  A.  &  B. 
B.  B.  Co.  V.  South,  112  Ala.  012;  20  South. 
1003;  Mothershed's  Case,  110  Ala.  143,  20 
-Soutb.  67.  OAie  demurms  to  these  r^ilica- 
tions  pointed  out  tbe  defects,  and  tbe  court 
prc^etlj  sustained  them. 

Tb^  charges  requested  by  tbe  plaintiff  were 
Vnjferlj  refused.  Tbey  Ignored  the  defense 
set  iqt  by  the  owdal  ideas,  and  which  there 
was  evidence  t«n<nwg  to  prove.  Those  parts 
of  tbe  oral  diatge  at  the  court  as  to  tbe  meas- 
ure oS  damages,  going  to  certain  items  there- 
of if  error,  were  without  injury,  because  tbe 
Jury  found  for  tbe  defendants  as  to  all  right 
of  recovery. 

It  results  that  the  Judgmoit  of  t2ie  drcnit 
court  Mnat  be  afBrmed. 

Affirmed. 

DOWDSL^  0.  J.,  and  ANDEBSOiN  and 
8AYBB,  JJ.,  concur. 


LOWS  MFO.  GO.  V.  PAYNB. 

(SnpToae  Oonrt  of  Alabama.   April  21,  191u} 

Masteb  and  Sebvart  (S  245*)— Injubies  to 
Servant— Negligence. 

Where  tbe  operator  of  a  apinnlDC  frame 
was  perfectly  fanullar  with  tbe  madune,  and 
fully  awaie  of  the  dao^  of  cleaning  it  while 
in  motion,  the  was  negligent  in  obeying  an  order 
to  do  80,  though  given  by  one  In  authority,  and 
cannot  recover  from  tbe  master  for  resultant 
injuries. 

[Ed.  Note.— For  oOier  caaea,  see  Master  and 

Servant,  Cent  Dig.  8  731;  Dec.  Dig.  |  245.*] 

Appeal  from  Law  and  Equity  Court  Madi- 
son County;  Tancred  Betts,  Judge. 

Action  by  Clara  Payne  against  the  Lowe 
Manufacturing  Cbmpany.  Judgment  for  plain- 
tiff, and  d^endant  appeals.  Beversed  and 
remanded. 

Lawrence  Coopet  and  George  P.  Coopw, 
for  appellant  Taylor  &  Drake,  tor  appdlee. 

SIMPSON,  X.  Tbia  is  an  actl<m,  by  the 
aro^lee  against  tin  ai^iellant  for  damages 
on  account  of  an  Injury  to  the  band  recdved 
by  tbe  idaintlff  as  an  employfi  of  the  defttid* 
ant.  The  injury  complained  of  Is  tike  loss  of 
a  portion  of  one  of  tbe  fingers  of  plaintiff, 
and  the  flrst  count  alleges  defects  in  the 
ways,  works,  etc,  in  that  the  cogs  were  not 
sufficiently  comnA  to  prevent  injuries,  and 
that  said  de^t  had  not  beoi  reuMdled,  ete. 
(in  the  language  of  subdivision  1  of  section 
3910;  Code  ot  1007).  The  second  count  al- 
leges that  i^aintlff  was  a  minor,  12  years  old, 
working  at  a  spinning  frame,  under  the  or- 
ders of  a  section  hand,  who  ordered  her  to 
work  at  said  spinning  frame  machine,  and  to 
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whose  orders  she  was  bound  to  conform  and 
did  conform,  etc.,  and  that  "the  said  Jim 
Hudglns,  as  section  hand,"  failed  to  Inform 
plaintiff  of  the  defective  and  dangerous  con- 
dition of  the  machine,  which  be  knew,  and 
ordered  her  to  clean  the  cogs  while  the  ma- 
chine was  In  rapid  motion,  etc.  The  third 
count  Is  based  upon  the  Inexperience  of  the 
plaintiff,  the  failure  to  warn  her  of  the  dan- 
gen,  and  ordering  her  to  clean  the  cogs  while 
in  motion.  Demurrer  was  sustained  to  count 
4,  and  count  6  relies  upon  the  negligence  of 
said  Hudglns,  who  had  superintendence,  etc., 
in  directing  plaintiff  to  perform  dangerous 
work;  she  being  inexperienced,  etc.  Pleas  of 
contributory  negligence  and  assumpQon  of 
risk  were  interposed. 

No  evidence  was  offered  by  the  defendant. 
The  plaintiff  testified  that  she  was  14  years 
old  last  December;  that  she  received  the  In- 
jury while  cleaning  the  frame,  and  ^at  "Jim 
Hudglns,  section  hand,"  ordered  her  "to  clean 
the  frame  when  It  was  running";  also  that 
she  had  been  engaged  In  the  work  for  nearly 
a  year,  that  she  cleaned  around  the  cogs 
every  day,  but  that  she  always  stopped  the 
frame  before  cleaning,  until  the  day  of  the  In- 
jury ;  that  she  was  rubbing  around  the  cogs 
with  a  piece  of  cotton  when  her  hand  was 
caught;  that  the  cogs  were  all  covered  by  a 
case,  but  she  got  behind  the  case  aud  put  her 
hand  in  under  the  case,  where  the  wheels 
were,  and  got  caught;  that  she  could  have 
stopped  the  frame,  and  the  cogs  would  have 
stopped  running,  In  which  case  there  would 
be  no  danger;  that  the  lever  by  which  the 
cogs  would  be  stopped  was  easily  movable  by 
the  hand;  that  she  knew  the  cc^  were  tum- 
ti^  when  the  frame  was  runuiog;  that  she 
knew  It  was  dangerous  to  touch  the  cogs 
when  In  motion ;  that  she  had  done  the  same 
work  at  the  knitting  mills  for  several  months 
before  going  to  work  at  defendant's  mill;  that 
she  knew  the  spinning  frame  well,  and  knew 
all  about  the  frapw.  that  there  was  nothing 
about  It  that  she  did  not  fully  understand; 
that  when  she  first  went  to  work  she  was  told 
that  the  cogs  were  under  the  casing,  and 
that  It  was  dangerous  to  handle  them  when 
the  frame  was  running ;  that  the  frame  was 
In  good  order^  and  there  was  no  defect  about 
It;  that  she  had  attended  school  for  four 
years,  and  could  read  and  write  Tery  welL 

Jim  Hudglns  wag  examined  as  a  witness  by 
the  plaintiff,  and  testified  Qiat  be  bad  not 
given  any  orders  to  dean  the  a^a;  that  it 
was  dangerous  to  clean  them  when  Uie  ma- 
chine was  nmnlng,  and  agalxut  tbe  roles  to 
do  80.  Tom  Praltt,  a  witness  for  plalntlft, 
tflstlfled  BubstantlaUy  to  the  aamo  effect;  and 


also  testified  to  a  copy  of  the  rules  which 
were  printed  and  hung  on  the  wall  at  the 
entrance  of  the  spinning  room,  one  ot  which 
Is:  "Gleaning  of  machinery  must  be  done 
after  stopping  time.  All  help  are  cautioned 
not  to  clean  machinery  while  running,  as  It 
Is  dangerous."  He  also  testified  that  he  had 
spoken  to  the  plaintiff  about  the  danger  of 
cleaning  while  the  frame  was  running;  had 
told  her  of  this  danger  not  more  than  an  hour 
before  she  was  hurt,  had  seen  her  wiping  off 
tbe  frame  while  it  was  In  motion,  and  told 
her  to  ke^  her  hand  away  from  the  gear 
head,  that  she  stoi^>ed  while  he  was  there, 
and  in  a  half  or  three-quarters  of  an  houi 
she  had  been  hurt  and  was  being  carried  out. 

It  will  be  noticed  that  the  only  evidence 
which  has  the  least  tendency  to  sustain  any 
all^ation  of  the  complaint  Is  the  statement 
by  tbe  plalnitt  that  "Jim  Hudglns,  section 
hand,"  ordered  her  "to  clean  tbe  frame  when 
It  was  running."  Whether  that  expression 
means  that  his  order  was  that  she  should 
clean  it  while  it  was  running,  or  merely  that 
the  order  was  given  while  it  was  running 
does  not  clearly  appear;  but,  however  that 
may  be,  the  plaintiff  does  not  testify  that 
he  was  one  whose  orders  she  was  bound  to 
obey,  etc..  nor  that  he  had  any  superintend- 
ence, nor  is  there  any  testimony  tending  to 
show  that  On  tbe  contrary,  her  witness. 
Hudfelns,  testified  that  Tom  Praltt  was  ot»- 
seer  and  acting  secti<m  hand,  and  that  It  was 
his  duty  to  give  orders  to  the  hands.  In  ad- 
dition, her  own  testimony  shows  that  she 
was  perfectly  familiar  with  the  machine,  and 
fully  aware  of  the  danger;  and,  even  if  such 
order  had  been  given  by  a  proper  person, 
she  should  not  have  obeyed  It  1  Labatt^ 
Master  &  Servant,  {  4S8,  p.  1234  et  seq.  See, 
also,  as  to  the  general  liability  In  such  cases, 
Mnndhenke  ▼.  Oregcm  Cl^  Co.,  47  Or.  IZT. 
81  Pac.  977,  1  L.  R.  A.  (N.  8.)  278;  Town- 
send  T.  Langles  (C  G.)  41  Fed.  919;  St  Louie 
Cordage  Co.  t.  Miller,  126  Fed.  495,  «1  G.  a 
A.  477,  63  L.  B.  A.  561;  Ennls  t.  Maharajah. 
49  Fed.  Ill,  1  a  C.  A.  181;  Hlgglns  Carpet 
Co.  T.  O'Keefe,  79  Fed.  000,  25  a  a  A.  220; 
Fones  V.  Phillips,  89  Ark.  17,  4S  Am.  Bep. 
264;  Moss  T.  Mosely,  148  AfaL  168^  41  Sontlu 
1012. 

The  plaintiff  was  guilty  of  coDtrlbntory 
ne^lgenoe.  Tbe  court  ^onld  have  gtven  the 
general  afflnnatlTe  charge,  as  requested  by 
the  defoidattt  Tbe  judgment  of  the  court 
la  reversed,  and  the  canse  remanded. 

Beversed  and  ronanded. 

DOWDBLL,  G.  J.,  ind  McCLDUtAN  anfl 
MAYFIELD,  JJ.,  Concur. 
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ILLINOIS  CESNT.  R.  OO.  t.  WHITE. 
(Xo.  14,091.) 
(Supreme  Court  of  MiBrissfppi.  May  80^  1010.) 

Cabbiebb  (I  280*)  —  Pabsbnoibs  —  Fbkight 
Tbaucs  — ^'Tbaut  fob  Both  Pabbcnobsb 

AlTD  FbEIQBT." 

An  ordinary  local  freteht  train,  carrjring 
a  caboose,  Ib  not  a-  "train  for  both  passeoKeia 
and  fre!ffht."  wltbln  Code  1906.  8  4054,  limiting 
the  liability  of  carriers  for  injuries  to  passeor 
gers  on  freisht  trains  not  so  intended. 

[Ed.  Note.— For  other  cawe.  eee  Carrien,  Dee: 
Die  f  280.*] 

Appeal  from  Olrcnit  Oonr^  Choctaw  Coun- 
ty; Q.  A.  McLean,  Judges 

Action  1^  Mrs.  AUoo  Wbtte  asalnst  tbe 
lUInolB  Central  Ballroad  Company.  From 
a  Jndgment  tcr  plalnttf^  defmdant  appeals. 
Reversed  and  remanded. 

Mayes  &  LoD^tnet*  for  aK)dlant  Alex- 
ander &  Alexander  and  DanM  ft  Adams,  for 

appellee. 

■ 

SMITH,  J.  Appellee  was  a  passenger  on 
one  of  appellant's  local  freight  trains,  and 
was  going  from  Kosdnsko  to  Darant  Upon 
arriving  at  Durant,  and  In  attempting  to 
alight  from  the  platform  of  the  car  in  which 
she  was  trav^ing,  the  train  was  moved  or 
^lied,  causing  ber  to  ftill  and  become  Injur- 
ed. At  the  close  of  tbe  evidence  amwUant 
^eqnested  and  was  refused  a  peremptory  In- 
atmctlon,  and  the  cause  was  submitted  to  the 
Jury,  resulting  In  a  verdict  and  jndgment  for 
appellee. 

Section  40S4  of  tbe  Code  of  1906,  provides : 
"But  for  Injury  to  any  passenger  upon  any 
freight  train,  not  being  Intended  for  both 
passengers  and  freight,  tbe  company  shall 
not  be  liable,  except  for  the  gross  negligence 
or  carelessness  of  Its  servants.**  It  is  not 
contended  that  any  gross  negligence  was 
Shown  on  the  part  of  appellant's  employes; 
toot  the  contention  Is  that  the  train  upon 
vhlch  appellant  was  traveling  was  Intended 
tor  both  passengers  and  freight  This  train 
was  strictly  a  freight  train,  with  only  tbe 
appliances  of  such,  but  bad  attached  to  It  a 
caboose,  or  way  car.  In  which  all  persons 
desiring  so  to  do  were  permitted  to  travel. 
One  of  tbe  wltn^es  stated,  without  contra- 
diction :  "That  train,  tbe  same  as  other 
local  freight  trains,  la  equipped  with  a  ca- 
boose, known  as  a  *way  car.*  That  car  Is 
divided  Into  two  partitions,  and  one  Is  where 
tbe  train  crew  carry  ttuAr  tools,  lanterns, 
and  other  necessary  equipment,  which  Is  car- 
ried on  the  caboose  In  case  of  accident,  sudi 
u  frogs  and  dutlns,  and  the  other  part  of 
tbe  caboose  la  where  peoi^  would  ride,  and 
hi  that  part  of  ttie  caboose,  also^  la  carried 
dulns  and  brasses  and  coupling  plus  and  so 
ftulb,  underneath  Qie  seats."  Such  a  train 
annot  be  said  to  be  Intended  for  both  pas- 
sengers and  freight,  as  was  held  by  this  court 


In  Perkins  v.  Chicago,  St  Louis  A  New  Or- 
leans Railroad  Company,  60  Miss.  726,  where* 
In  this  conrt  said :  "A  train  whldi  Is  strict- 
ly a  freight  train,  with  only  the  appUancas 
of  audi  ft  train,  on  which  persons  are  not 
aoui^t  to  be  Induced  to  take  passage  by  the 
offer  of  oOier  accommodatlona  than  ere  af- 
forded by  freight  trains,  cannot  be  said  to 
be  Intended  for  both  passengers  and  freight, 
although  all  pwsons  may  becnne  passffligers 
by  going  Into  the  candnctor*B  caboose." 

The  l>eremptoi7  Inatmctlon  requested  tgr 
appeUant  ought  to  have  been  given. 

Revwsed  and  remanded. 


PEATHER  et  al.  v.  PRATHEE  et  aL  (No 
14375.) 

(Supreme  Court  of  MIssiBslppt   May  SO,  1810.) 

1.  WiLia  a  93*)  —  Ebtablibhicent  —  Paboi. 
Evidence— AoMissiBiuTT. 

Whether  a  writing  was  intended  as  a  will 
may  be  shown  by  parol  evidence,  alone  or  in 
connection  with  the  writing. 

[Ed.  Note.— For  other  csseiL  see  Wills,  Cent 
Dig.  I  228 ;  Dee.  Dig.  i  98.*] 

2.  Wiixs  (J  96*>— Letteb  as  Will. 

A  letter  written  by  decedent  to  a  brother. 
Including  a  statement  that  if  anything  should 
ever  happen  to  decedent  he  wanted  certain 
brothers  to  have  what  he  had,  and  to  be  sure 
not  to  let  any  one  beat  them  out  of  It,  Is  a  valid 
will,  if  decedent  did  not  intend  to  deliver  it  to 
hia  brother  during  his  own  lifetime,  but  kept 
it,  treating  and  intending  It  as  his  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  229 :  Dec.  Dig.  |  96.*] 

Appeal  frnu  Chancery  Court,  Franklin 
County;  3.  S.  Hicks,  Chancellor. 

Petition  by  H.  E.  Prather  and  anothw 
against  J.  C.  Pratber  and  others  to  probate 
a  will.  From  a  decree  overruling  a  demurrer 
to  tbe  petition,  defendants  ftppeaL  Affirmed 
and  remanded. 

This  iB  an  appeal  from  the  chancery  court 
of  Franklin  county,  overruling  the  demurrer 
to  the  petition  of  W.  H.  and  H.  E.  Prather. 
appellees,  to  which  tbe  brothers  and  sisters 
and  nieces  and  nephews  of  tbe  petitioners  are 
made  parties,  to  probate,  as  tbe  last  will  and 
testament  of  their  deceased  brother,  P.  P. 
Pratber,  the  following  writing:  "Office  of 
Prather  &  Byrd,  Dealer  In  General  Mercban- 
dlse,  HeadvUle,  Miss.,  1/3.  Mr.  H.  B.  Prath- 
er, Hamburg.  Miss.— My  Dear  Brotlier:  This 
leaves  me  M  well  as  could  expect.  Business 
la  very  dull  here  at  present.  Hope  you  are 
all  enjoying  good  health,  Say  Bro.  If  anything 
should  ever  happen  to  me,  I  want  you  and 
Bro.  Walter  to  get  what  I  have,  and  be  sore 
and  not  let  no  one  beat  you  out  of  It  In  days 
to  come.  As  tar  as  Willie  la  concerned  he 
will  treat  yon  right,  for  he  is  strictly  honest 
and  a  gentleman  In  every  respect  Come  oat 
Bome  time.  Keep  this  to  yourself;  and  oblige. 
Tours  truly,  P.  P.  Prather." 

The  petition  sets  np  that  the  petltiuier,  H. 
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B.  Prather,  Is  the  party  to  whom  thlB  letter 
Is  addr^sed,  and  "Walter"  mentioned  therein 
is  the  other  petitioner,  and  hoth  are  brothers 
of  the  decedent,  P.  P.  Prather.  and  that  the 
def^idants  to  the  petition  are  the  brothers 
and  sisters  of  the  decedent  and  of  the  peti- 
tioners, and  their  nieces  and  nephews;  the 
.decedent  having  died  single  without  Issue. 
The  petition  alleges  further:  "Petitioners 
wonid  show  that  the  above  instmment  Is  the 
last  win  and  testament  of  P.  P.  Prather,  de- 
ceased, and  that  It  was  written  In  the  form  of 
a  letter  and  addressed  to  the  said  H.  Prath- 
er, and  marked  'Personal,'  and  was  by  the 
said  P.  P.  Prather,  deceased,  wholly  written, 
dated,  and  signed.  In  the  handwriting  of  the 
said  P.  P.  Prather,  deceased,  and  sealed  and 
deposited  by  the  said  P.  P.  Prather  in  his 
trunk  with  his  personal  and  private  papers, 
and  was  found  therein  duly  written,  signed, 
and  dated  as  aforesaid,  after  the  death  of  the 
Raid  P.  P.  Prather,  and  was  duly  turned  over 
to  H.  E.  Prather.  Petitioners  would  show 
that  when  the  said  P.  P.  Prather  wrote  'Bro. 
Walter'  he  meant  and  Intended  bis  brother 
Walter  H.  Prather.  Petitioners  would  show 
that  although  the  said  will  in  the  form  of  a 
letter  was  addressed  to  H.  E.  Prather,  Ham- 
burg, Miss.,  and  from  the  face  of  the  letter 
it  was  to  be  mailed,  yet  in  truth  and  In  fact 
the  said  P.  P.  Prather,  intending  the  said  let- 
ter as  a  will,  and  knowing  that  It  was  neces- 
sary for  the  same  to  be  preserved,  he  never 
intended  mailing  the  said  instrument,  but  in- 
tended, when  he  wrote  it,  that  it  should  be 
bis  last  will  and  testament,  and  that  he 
would  write  It  In  the  form  of  a  letter,  and 
that  he  would  keep  it  In  his  private  papers 
for  safe-keeping,  so  that  at  his  death  the 
said  H.  E.  Prather  and  Walter  Prather 
would  come  into  possession  of  the  same,  and 
thereby  take  under  it  all  of  bis  proper^,  as 
was  the  Intention  of  testator.  Petitioners 
would  further  show  that  the  said  P.  P.  Prath- 
er, a  short  while  before  the  date  of  the  said 
will,  went  to  Dr.  T.  K.  Magee,  a  personal 
friend  of  his,  seeking  advice  as  to  the  dis- 
position of  hlB  property,  saying  that  he  want- 
ed to  leave  what  he  had  to  his  brothers,  Wal- 
ter and  H,  E,  Prather,  and  wanted  to  fix  it 
80  that  no  one  would  beat  them  out  of  It, 
and  tliat  be  was  advised  by  Magee  to  make 
a  will,  and  for  him  to  be  sure  that  it  was  in 
his  own  handwriting,  for  then  It  would  not 
require  witnesses ;  that  the  said  Prather  re- 
marked that  he  thought  he  knew  bow  to 
write  a  will  that  would  stick,  and  that  he 
(Prather)  would  write  it  and  place  it  in  his 
trunk,  and  that  If  anything  ever  happened 
to  him  for  said  T.  K.  Magee  to  tell  H.  E. 
Prather  or  Walter  Prather  where  they  could 
find  it;  that,  acting  uuder  the  instructions 
of  said  Magee,  the  said  testator  made  and 
executed  the  above  instrument  in  the  form  of 
a  letter  and  In  his  own  handwriting,  and 
placed  the  same  in  his  trunk,  where  same 
was  found  after  his  death;  that  when  the 
teetatot  wrote  the  letter  he  Intended  It  as 


his  last  will  and  testament,  and  never  Intend- 
ed to  mail,  but  to  keep  the  same  In  tals  trunk, 
as  per  conversation  to  said  Magee^  for  safe- 
keeping, and  to  retain  the  same  within  his 
possession  and  control,  and  the  said  instm- 
ment la  the  last  will  and  testament  of  the 
satd  P.  P.  Prather,  and  under  and  by  virtue 
of  the  same  all  the  property  of  testator,  P.  - 
P.  Prather,  t>oth  real  and'  personal,  passes  to 
your  petitioners  in  equal  parts." 

B.  Ia  Cwban  and  Bennett  ft  Torrey,  for 
appellanta.  McKnight  ft  McKnl^t,  tor  ap> 
pelleea. 

ANDBBSOM,  X  (after  stating  the  facts  as 
ahov^.  In  Toung  v.  Wark,  76  Miss.  829,  25 
South.  660.  it  was  held  that:  "Want  Sarah 
r^tlves  have  all  property.  S.  A.  M.  Sadler"* 
— was  neithw  in  form  nor  substance  a  will, 
and.  In  the  abB«ice  of  evidaice  to  show  that 
it  was  Intended  as  a  will,  it  was  not  in  fact 
such ;  and  In  Bedhead  v.  Bedhead,  S3  Bflss. 
141,  8S  S*atfa.  761.  the  following  was  held  to 
be  a  valid  wUI:  "Beallclng  the  uncertainty  of 
life  at  all  times,  and  the  dangers  incident  to 
travel,  I  leave  UUs  as  a  memoranda  of  my 
wishes  tAottId  onythUtg  happen  to  me  durUig 
my  intoided  trip  to  BufEalo  and  other  places" 
— followed  by  a  disposition  of  his  estate  In 
Bttffln«ton  v.  Thomas,  84  Miss.  157,  36  South. 
1039,  105  Am.  St  Bep.  423,  it  waa  held:  "A 
letter,  testamentary  in  its  character  and 
wholly  written  and  dated  and  signed  by  the 
testator,  is  a  valid  hidographic  will,  althongb 
it  ooiriains  a  request  to  the  person  to  whom  it 
waa  addressed,  to  keep  its  contents  private" — 
and  the  tact  that  it  requested  an  anawo*  from 
the  person  to  whom  It  was  addressed  did  not 
moke  it  depcaidrat  upon  a  contingency,  al- 
though it  was  never  answered,  and  the  testa- 
tor lived  several  montha  after  writing  the 
letter. 

Whether  a  writing  was  intended  as  a  will 
may  be  shown  by  parol  testimony  alone,  or 
by  such  testimony  together  with  tiie  writing. 
The  letter  under  consideration  by  Its 
language  is  testamentary  in  character.  It 
purports  to  be  a  will.  However,  the  lan- 
giuge:  "This  leaves  me  as  well  as  could  ex- 
pect. Business  is  very  dull  here  at  present 
*  •  •  Come  out  somfc  time" — clearly 
shows  it  was  written  to  reach  the  hands  of 
the  brother  at  an  early  date,  and  before  the 
death  of  the  writer;  and. the  fact  that  it  did 
not,  and  was  found  in  possession  of  the  latter 
at  his  death,  unexplained,  would  sufficiently 
prove  that  be  had  abandoned  treating  it  as 
his  will,  that  he  did  not  intend  it  aa  his  will. 
On  the  other  hand,  if  the  allegations  of  the 
petition  are  true,  that  for  sufficient  reasons 
to  be  shown  the  decedent  never  intended  to 
deliver  the  writing  to  his  brother  during  the  j 
former's  lifetime^  but  kept  it,  treating  and  < 
intending  it  as  his  will,  then  it  is  hla  will.  ' 

Affirmed  and  remanded,  and  defoidanbB 
given  30  days  after  mandate  filed  In  court 
below  In  which  to  answer. 
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HAMMOND  et  al.  t.  OOWART.  (No.  14,240.) 
(Supreme  Coart  of  Mississii^i.  Ma;  2.  1910.) 
QviKTiNO  TzTU  a  44*)— Btidxhck— Suvn- 

CIESCT. 

DetendftntB  establlahed  title  to  a  tract  on 
a  •howinf  that  the  land  waa  allotted  and  deeded 
to  one  or  two  of  their  remote  rrantora  on  parti- 
tion of  an  estate  in  1891,  and  that  contiDiious 
poeacosion  has  since  been  held  under  such  allot- 
ment and  nnder  a  daim  of  ownersfalp,  with  com- 
plainant'a  •oqniaaoaioa. 

(Bd.  Motow— For  other  caiM^  «m  Qnieting  Ti- 
de, Dec;  Dig.  I  44.*] 

Appeal  from  Ohancery  Canrt,  Greene  Conn- 
ty ;  T.  A.  Wood,  Ohancellor. 

Bin  bjr  IiOQte  Oovart  against  V.  H.  Ham- 
mond and  another.  From  a  decree  dlsmlas- 
iag  the  MU  and  the  cnm-Mll,  complainant 
and  defenOnnta  respectively  appeal.  ReverB- 
ed  and  re^lOered  u  to  bill;  aflbmed  as  to 
croBS-bUl. 

The  appellee  filed  a  Bult  In  chancery  against 
the  appellants  to  cancel  as  a  cloud  the  title 
of  appellants  as  to  a  tbree-foarths  Interest  In 
80  acres  of  land,  described  In  the  bill.  The 
appellee  made  no  claim  to  the  remaining  one- 
fourth  interest  in  same.  Appellants  answer- 
ed, and  made  their  answer  a  cross-bill,  pray- 
ing a  confirmation  of  their  title.  There  was 
a  decree  dismissing  trath  the  bill  and  the 
croBS-bill  without  prejudice,  from  which  this 
appeal  is  prosecuted. 

The  facts  disclosed  by  the  record  are  as 
follows :  The  land  in  controversy,  along 
with  other  land,  was  owned  by  one  Jeremiah 
Miller,  Sr.,  who  died,  leaving  a  wife  and 
four  children.  The  wife  died  shortly  after- 
wai'ds,  and  the  heirs,  who  were  the  appellee, 
Lonisa  Cowart,  Jeremiah  Miller,  Jr.,  Ell 
Miller,  and  Mrs.  M.  J.  Wllllamsou,  all  of 
whom  were  adults,  by  mutual  agreement  met 
on  the  6th  day  of  July,  1891,  before  a  justice 
of  the  peace,  and  agreed  upon  a  division  of 
the  land,  when  mutual  deeds  were  executed. 
It  is  not  clear  from  the  record,  though  there 
Is  testimony  on  the  point,  as  to  whether  the 
SO  acres  In  controversy  fell  to  the  lot  of 
Jeremiah  Miller,  Jr..  -as  a  whole,  or  to  him 
and  Mrs.  M.  J.  Williamson;  the  deeds  not 
all  being  placed  of  record,  and  their  loss 
being  proven  In  court  At  any  rate,  in  the 
year  1892  Jeremiah  Miller,  Jr.,  conveyed  his 
Interest  in  said  SO  acres  to  E.  C.  William- 
son, the  husband  of  Mrs.  M.  J.  Williamson, 
and  E.  C.  and  M.  J.  Williamson  afterwards 
conveyed  the  land  In  controversy  to  aj^l- 
lants'  vehdors. 

It  is  contended  for  appellee,  however,  that 
the  tract  was  never  allotted  to  any  of  the 
heirs,  and  that,  therefore,  the  appellants, 
through  their  vendors,  only  acquired  a  one- 
fourth  Interest  In  the  land,  to  wit.  that  of 
Mrs.  M.  J.  Williamson,  and  that  the  appel- 
lants subsequently  acquired  the  interest  of 
Jeremiah  Miller  and  Ell  Miller  by  pun^se. 
It  la  shown,  howerer,  Oiat  both  of  the  Mil- , 


las  are  Illiterate,  and  they  claim  that  they 
did  not  know  that  they  were  deeding  this 
particular  80  acres  of  land.  It  Is  also  shown 
Oiat  the  appellants,  and  those  through  whom 
they  claim,  had  secured  title  to  the  land,  for 
many  years  were  asserting  ownership  and 
paying  taxes  on  the  same  with  the  knowledge 
of  the  appellee,  who  lived  near  said  land, 
and  she  had  never  attempted  to  exercise 
ownwshlp  of  It 

H.  P.  H^dbeiit  Harrison  &  Gez,  and 
Hewers,  Fletcher  ft  Whitfield,  for  Kppe]- 
lanta.  C.  H.  Wood,  for  appellee 

SMITH,  J.  It  a[q;>ears  from  the  eridenoe, 
without  material  conflict  therein,  that  In 
the  division  of  the  estate  of  Jerunlab  Mil- 
ler, Sr.,  vhlch  occurred  In  Jnly,  1891,  the 
land  In  controversy  was  allotted  either  to 
Jeremiah  Miller,  Jr.,  or  to  him  and  Mrs. 
M.  J.  WtUlamson  Jointly;  that  they  and 
their  immediate  and  remote  grantees  hare 
been  In  poaaesslon  thereof  from  that  to  the 
present  time,  claiming  the  ownership  there- 
of, whldi  dalm  was  known  to  and  acqnl- 
esced  In  by  appdlee.  It  Is  also  clear  from 
the  evidence  that  a  deed  conveying  said  land 
either  to  Jeremiah  or  to  Jeremiah  and  Mrs. 
M.  J.  Williamson  Jointly  was  duly  executed 
and  ddlvered  by  the  other  heirs  of  the  said 
Jeremiah  Miller,  Sr.,  at  ttie  time  of  this 
partition.  It  la  dalmed  by  appdlants  Uut 
this  deed,  whldi  was  never  recorded,  la  now 
In  possession  of  ai^lee.  This  Is  denied  by 
appellee,  and  the  fact  is  wholly  immaterial, 
BB  the  execution  of  the  deed  Is  abundantly 
shown.  The  diancellor  was  correct  In  dis- 
missing app^ee's  bill,  but  erred  in  dismiss- 
ing appellants*  cross-bill. 

The  decree  of  the  court  below  la  dierefOra 
reversed,  and  decree  hwe  for  a^MtUant^ 
quieting  and  conflnulng  their  tiOe  to  the 
land  In  controvert. 


GARRETT  et  al.  v.  ELLIS  et  al.  (No. 
13,875.) 

(Snpreme  Court  of  Misslwlppl.   May  16,  1910.) 

1.  QuiETiNo  Title  <{  44*>— Sotficibhot  of 

BVIUBNCE. 

In  an  action  to  quiet  title  against  defend- 
ant's claim  to  property  as  a  cloud  u^n  com- 
nlalnant's  title.  In  which  defendant  claimed  un- 
der a  purchase  upon  foreclosure  of  a  trust  deed, 
followed  by  entry  and  collection  of  rents,  evi- 
dence held  to  show  that  defendant  entered  as 
mortgagee  after  condition  broken,  and  took  ac- 
tual possession,  and  received  the  rents  and  prof- 
its for  more  than  20  years  before  the  actioD 
was  begun. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  I  91 ;  Dec.  Dig.  S  44.*] 

2.  MoBTOAOES  <S  614*)— RKOEifpnoit— Actions 
TO  Redeem  —  LnciTATioHS  —  PossKssioR  of 

MOBTOAOKK. 

Cod*  1908,  I  8092,  provides  that  when  a 
mortgages  after  condition  broken  obtains  actual 
possMUon  of,  or  receipt  of  the  profits  or  rents 
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of,  the  mortgaged  land,  the  mortgagor  ma^  only 
ane  to  redeem  within  10  yean  next  after  the 
mortgagee  obtained  ancfa  ponesaion  or  receipt, 
in  flbaenoe  of  written  acknowledgment  of  Uie 
mortgagor's  title  or  right  to  redeem,  etc  Held, 
that  the  mortgagee'a  title  ia  complete,  either 
npon  obtaining  and  holding  actual  poBsemion 
after  condition  broken,  or  the  receipt  of  the 

ftrofits  or  rent,  for  the  statutory  period,  and 
t  was  immaterial  that  only  a  part  of  the  mort- 
gagora  surrendered  possession ;  the  manner  in 
which  the  mortgagee  obtains  possessioD  or  re- 
ceives the  profits  being  immaterial,  in  the  ab- 
sence of  fraud. 

[Ed.  Note.— For  other  caaea,  see  Mortgages, 
Cent.  Dig.  |8  1822-1824;   Dec.  Dig-  {  614.  •] 

Appeal  from  Chancery  Court,  Tate  Connty ; 
I.  T.  Blunt,  Ciiancellor. 

Action  by  R.  H.  Ellis  and  others  against  B. 
F.  Garrett  and  others.  In  which  defendanla 
filed  a  crosa-bUl.  From  a  decree  for  plalntlCFs, 
defendants  appeal.  Reversed,  and  decree  en- 
tered on  cross-bin. 

The  appellees  filed  a  bill  In  chancery  to 
cancel  the  claim  of  appellants  as  a  cloud  up- 
on tbefr  title  to  tlie  land  described  In  the  bill. 
The  appellants  answered  setting  up  a  sale  In 
1883  to  B.  F.  Garrett,  under  a  deed  of  trust 
given  by  the  parents  of  the  appellees  in  1S81, 
alleging  that  the  trustee's  deed  has  been  lost 
and  never  recorded,  and  also  setting  up  the 
ten-y«ar  statute  of  limitations  of  adverse 
poBsesslon,  and  the  ten-year  statute  of  mort- 
gagee in  possession,  receiving  the  rents  from 
the  place,  and  aaklng  that  their  answer  be 
made  a  cross-bill,  and  praying  a  cancellation 
of  the  claim  of  the  appellees  as  a  cloud  upon 
their  title  to  the  land.  The  record  shows  that 
after  the  death  of  B.  H.  Ellis,  the  father  of 
the  appellees,  the  land  was  advertised  and 
sold  under  the  deed  of  trust,  and  that  at  the 
sale  said  B.  F.  Garrett  became  the  purchaser, 
and  that  from  that  time  on  rents  were  col- 
lected Garrett  from  the  GUlses,  and  that 
Garrett  took  several  deeds  of  trust  on  the 
crops  an^  personal  property  of  the  Ellis  fam- 
ily, and  that  in  the  said  deeds  of  trust  the 
land  was  described  as  the  property  of  Garrett, 
and  It  was  also  recited  In  said  deeds  of  trust 
that  tbety  were  given  to  secure  the  rents  due 
Garrett  These  contracts  were  made  with 
the  widow  prior  to  her  death,  and  afterwards 
with  her  eldest  son,  and  it  seems  clear  from 
the  record  that  the  neighbors  regarded  the 
property  as  Garrett's,  and  he  continued  to 
pay  taxes  on  it  as  owner.  There  is  no  proof 
in  the  record  of  the  payment  of  ai^  part  of 
the  money  due  on  the  deed  of  trust ;  but  the 
chancellor  held  that  it  was  barred  by  the  stat- 
ute of  limitations,  and  declined  to  permit 
Garrett  to  testify  as  against  the  interest  of 
the  deceased.  Mrs.  Ellis,  who  died  In  1893, 
and  that,  therefore,  the  statute  did  not  t>egin 
to  run  until  that  time,  and  as  the  suit  was 
brought  In  190%  within  the  10  years,  there- 
fore recovery  was  not  barred.  There  was 
a  decree  for  complainants,  from  whldi  this 
appeal  comes. 


J.  r.  Dean,  for  appellants.  N.  A.  Taylor, 
tor  ai^tdlees. 

MATES,  a  J.  A  very  careful  investiga- 
tion of  this  case  leads  to  the  irresistible  con- 
clusion that  B.  F.  Garrett,  as  mortgagee  after 
condition  broken,  entered  Into  the  actual 
possession  of  the  land  about  which  this  con- 
test is  being  waged,  and  was  In  actual  pos- 
session and  receiving  the  profits  and  rent  of 
the  land  for  a  period  of  more  than  20  years 
before  the  institution  of  this  suit  We  do 
not  deem  It  necessary  to  enter  Into  a  detail- 
ed statement  of  the  facts  in  this  opinion.  In 
reporting  the  case,  the  reporter  can  do  that. 
In  addition  to  being  in  possession  of  the  land 
under  conditions  that  were  notorious  through- 
out all  that  neighborhood,  renting  It  oat  and 
receiving  rents  therefor,  the  partlSs  In  posses- 
sion reciting  in  their  deeds  in  trust  that  it 
was  the  land  of  Garrett  for  years  and  years, 
he  paid  taxes  on  it  and  had  It  assessed  to 
him  for  over  20  years.  All  these  things 
corroborate  the  statement  of  the  witnesses 
to  the  effect  that  Garrett  was  In  possession 
and  receiving  the  rents,  though  not  conclu- 
sive in  themselves.  This  case  la  absolutely 
controlled  by  section  3092  of  the  Code  of 
1906,  which  Is  as  follows,  viz.:  "When  a 
mortgagee,  after  condition  broken,  shall  ob- 
tain the  actual  possession  or  receipts  of  the 
profits  or  rent  of  land  embraced  In  his  mort- 
gage, the  mortgagor,  or  any  person  claiming 
through  him,  mayi  not  bring  a  suit  to  redeem 
the  mortgage  but  within  ten  years  next  after 
the  time  at  which  the  mortgagee  obtained 
such  possession  or  receipt,  unless  In  the  mean- 
time an  acknowledgment  of  the  title  of  the 
mortgagor,  or  of  his  right  of  redemption,  shall 
have  been  given  In  writing,  signed  by  the 
mortgagee,  or  the  person  claiming  through 
him;  and  in  such  case  a  suit  may  not  be 
brought  but  within  ten  years  next  after  the 
time  at  whldi  such  acknowledgment,  or  the 
last  of  such  acknowledgments.  If  more  than 
one,  was  given;  but  such  acknowledgment 
shall  be  effectual  only  as  against,  and  to  the 
extent  of  the  interest  of  the  party  signing  It." 

This  section  contains  no  saving  dause  aa  to 
minors  or  other  i)ersons  whomsoever,  and 
when  once  It  Is  shown  that  the  mortgagee, 
after  condition  broken  and  wlthont  fraud, 
actually  obtains  possession  of  the  land,  or  re- 
ceipt of  the  profits  or  rent  of  land  embraced 
In  his  mortgage  for.  the  period  prescribed  by 
statute,  his  title  is  complete.  Tt^e  statute 
above  quoted  is  explicit  and  [wsitlve,  and 
gives  the  mortgagee  title  when  he  has  obtain- 
ed actual  possession,  or  when  he  has  been  In 
receipt  of  the  rents  and  profits  of  the  land  for 
more  than  10  years,  In  short,  actual  pos- 
session is  not  necessary  in  order  to  perfect  the 
title;  but  even  if  there  has  been  no  actual 
possession,  but  there  has  been  a  rectipt  of 
rents  and  profits  for  the  period  of  limitation, 
the  title  Is  complete. 
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It  Is  contended  that,  even  If  it  Is  shown 
Out  the  mother  and  brother  of  complainants 
did  snrrender  the  land  to  the  mortgagee,  this 
act  of  theirs  contd  not  prejudice  the  rights 
of  tbe  other  heirs,  equally  Interested  in  the 
property,  unless  acquiesced  in  by  them.  We 
do  not  think  this  contention  can  be  sustained 
under  the  statute.  The  statute  la  purely  a 
statute  of  limitations,  peremptory  In  Its  com- 
mands, and  utterly  without  indnlgence.  Such 
statutes  as  this,  though  seemingly  harsh  at 
times,  yet  work  oat  mudi  good  in  the  adjust- 
ment of  affairs  between  man  and  man,  and 
prevent  more  wrong  than  they  perpetrate. 
The  fact  of  the  iHtssesslon  of  the  land  em- 
braced In  the  mortgage  by  the  mortgagee  aft- 
er condition  broken,  or  the  fact  of  the  re- 
ceipt by  him  of  proflts'  and  rent  of  the  land 
for  a  period  of  10  years,  makes  this  title  com- 
plete, no  matter  how  or  through  whom  he 
obtains  his  possession,  or  how  be  obtains  the 
proflts  or  rents,  unless,  of  course,  he  obtains 
it  through  fraud.  It  will  rarely  happen  that  a 
mortgagee  will  be  allowed  to  retain  possession 
of  land  for  10  years  without  disturbance  from 
the  owner  of  eam^  unless  there  has  been 
some  kind  of  a  transfer  ot  the  pr(q;)erty  to 
the  mortgagee. 

The  decree  of  the  diancellor  Is  reversed, 
prayer  of  cross-bill  snstained.  and  decree  en- 
tered here  canceling  the  claim  of  complain- 
ants in  the  original  bill  as  a  cloud  upon  the 
title  of  B.  F.  Garrett,  and  the  title  to  prop- 
erty detdared  to  be  in  B.  F.  Garrett 

So  ordered. 


WILKINSON  OOUNTT  t.  JONESL 
(No.  U,t8e.) 
(Snpieme  Conrt  of  MisBlasippi.   Hay  30,  19ia) 

Rewabds  (9  8*)— Perfobuance  of  Sekvicb. 

Under  the  express  terms  of  Code  1006,  { 
1468,  to  earn  a  reward  for  arresting  a  murder- 
er, the  arrest  must  be  made  while  the  murderer 
ia  fleeing  or  attempting  to  flee. 

[Ed.  Note.— For  other  cases,  see  Rewards, 
Cent.  Dig.  f  11 ;  Dec.  Dig.  {  8.*} 

Appeal  from  Circuit  Court,  Wilkinson  Coun- 
tyi  M.  H.  Wilkinson,  Judge. 

Action  by  Ralph  G.  Jones  against  Wilkin- 
son County.  From  a  Judgment  of  the  circuit 
court,  reversing  a  judgment  of  the  board  of 
Bupervisors,  disallowing  plaintiff's  claim  for 
the  statutory  reward  of  $100  for  arresting  a 
fleeing  bomlcld^  defendant  appeals.  Revers- 
ed and  rendered. 

The  claim  was  first  presented  to  the  cir- 
cnlt  court  on  the  ex  parte  petition  of  appel- 
lee 3<mea,  and  by  that  court  allowed.  The 
claim  was  thai  presented  to  the  board  of 
Hupervlsors,  and  disallowed.  On  the  trial  be- 
fore the  board  of  supervisors,  the  testimony 
was  taken  down  and  embodied  In  a  bill  of 
exceptions.  From  the  Judgment  of  the  board, 
Jones  appealed  to  the  circuit  court,  and  the 
circuit  court  tried  the  case  on  tbe  record 


made  before  the  board  of  supervisors,  as  a 
court  of  ai^als;  and  rendered  a  Judgment 
rerersing  the  Judgment  of  the  board  and  al- 
lowing the  claim,  and  awarding  a  mandamus 
against  the  board  in  the  event  they  should 
refuse  to  pay  It.  The  facts  lu  reference  to 
tbe  alleged  capture  of  Amanda  Humphreys, 
who  had  slain  Nick  Messmger,  were  testi- 
fied to  by  the  appdllee^  Jones,  aiid  the  aher-. 
itt  of  the  coun^. 

Carl  Fox,  Asst.  Atty.  Gen.,  for  ajqpellant. 
Bramlette  &  Tnckw,  for  appellee. 

ANDERSON,  J.  (after  stating  tbe  facts  as 
above).  Under  the  antborlty  of  Ex  parte 
Petition  of  Webb,  49  South.  667.  this  case  Is 
properly  before  the  court  This  reward  Is 
claimed  under  section  1459  of  the  Code  of 
1006,  which  provides  aa  follows:  "A  pOTSon 
who  shall  arrest  any  one  who  has  killed  an- 
other and  is  fleeing,  or  attempting  to  flee, 
before  arrest  and  shall  deliver  him  up  for' 
trial,  shall  be  enticed  to  the  sum  of  one  hun- 
dred dollars  out  ot  tbe  treasury  of  the  coun- 
ty in  which  the  hnnldde  occurred,  upon  the 
allowance  of  tiie  circuit  court  and  the  board 
of  supervisors  ot  tbe  county  In  the  manner 
provMed  }3ty  Jaw." 

Tbe  testimony  of  the  appdlee,  Jones.  Is 
ctmdnslve  against  bis  right  to  recover  the 
reward  claimed  by  btan.  It  neither  Ouma 
nor  tends  to  show  that  at  tbe  time  lie  ar- 
rested Anuuida  Hnn4)hreyB.  she  was  either 
"fleeing  or  attempting  to  flee.**  His  testimo- 
ny Is  borne  ont  by  that  of  tbe  sheriff.  Glv' 
ing  tbe  statute  In  qnestlon  a  Ubwal  ctnutnic- 
tkm  In  favor  of  pomns  arresting  fleeing 
bomlcides,  as  the  conrt  beM  In  Ex  parte  Pe- 
tition of  Webb,  supra,  should  be  given,  It  Is 
clear,  from  the  facts,  the  aivellee  Is  not  en- 
titled to  the  reward 

Reversed,  and  Jn^tement  here  for  a^wl- 
lant  dismissing  the  claim. 


JAMES  et  al.  v.  TALLAHATCHIE  DRAIN- 
AGE COMMISSION  et  al.  (No. 

14,386.) 

(Supreme  Court  of  Mississippi.  May  16,  1910.) 
Dbaixs  (S  is*)— Issuance  or  Bo:ids  bt  Cou- 

MISRION— COSnPIJAncB  WITH  STATUTE— NEC- 
ESSITY. 

The  Statute  under  whldi  the  Tallahatchie 
Drainage  Coram iJision  was  proceeding  to  issue 
bonds  was  amended  so  as  to  provide  tbat  no 
bonds  theretofore  Issued,  or  attempted  to  be 
Issued,  but  nndellTered,  and  no  bonds  hereafter 
attempted  to  be  issued  and  sold,  should  be  valid 
or  binding  ui>on  the  commissioD,  unless  in- 
dorsed by  the  treasurer  to  the  effect  that  he  has 
duly  re^stered  tiiem  to  the  owner,  and  tbat 
before  such  bonds  an  entitled  to  reglstir  and 
indorsement  the  proposal  to  Issue  them  shall  be 
submitted  to  a  vote  ot  the  qualified  electors  re- 
siding within  tbe  draiuage  district  who  owd  land 
subject  to  the  tax  Imposed  thereby,  and  that 
such  bonds  ahall  not  be  sold,  or  be  a  valid  obli- 
gation of  the  commission,  except  by  consent  of 
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a  majority  of  the  qualified  electors.   Held,  that 
the  Btatate  mast  be  complied  with  before  a 
Tmlld  isHTie  of  bonda  can  be  made  by  tiw  drain- 
age  commisBlon. 
[Ed.  Note.— For  other  cases,  see  Drains,  Dec 

jAg.  I  i&n 

Appeal  from  Chancery  Court,  Tunica  Comi- 
ty; M.  D.  Dffliton,  Chancellor. 

Injunction  suit  T.  G.  James  and  oth«8 
against  the  Tallahatchie  Drainage  Commla- 
slon  and  others,  begun  by  bill  In  chancery 
Sled  by  the  plaintlfte,  who  are  property  own- 
ers In  the  Tallahatchie  drainage  district, 
seeking  to  enjoin  the  sale  of  certain  bonds 
issued  by  the  members  and  officers  of  the 
Drainage  Commission.  The  defendants  de- 
murred and  filed  a  motion  to  dissolvie  the 
temporary  Injunction,  and  the  chancellor  sus- 
tained the  demurrer  and  dissolved  the  In- 
junction, and  i^alntiff  appealed.  Reversed 
and  remanded. 

J.  O.  Wilson,  F.  A.  Montgomery,  and 
P«cy,  Moody  &  Percy,  for  appellants.  Din- 
Una  A  paldwdl  and  J.  W.  Cntrer,  for  ap> 

SHITU,  J.  Since  the  deaee  of  the  court 
below  was,rflDdereil  the  statnte  under  which 
the  TallabatcHle  Drainage  CommlBalon  was 
pToceedlnff  to  tame  the  bonds  In  anestlott 
has  been  amended,  so  as  to  pmcrlbe  the 
ocmditlone  upon  which  bonds  may  be  tanned. 
This  act,  among  otb^  Uiings,  prorldes: 
"And  no  each  bonds  Iwretofore  issued,  or 
attempted  to  be  issued,  but  not  yet  dellvcared, 
and  no  such  bostAs  hereaftor  attempted  to  be 
tanned  and  sold,  shall  be  valid  or  binding  on 
the  said  drainage  commission  until  the  same 
be  endorsed  by  the  treasurer  thereof,  in  writ- 
ing, that  be  has  duly  registered  said  bonds 
to  tbe  owner  tboreof,  a«  braelnafter  i»OTld- 
ed.  Before  any  such  btmds  aball  be  oitftled 
to  registry  and  indorsemoit  by  tbe  treasurer, 
and  before  thoy  shall  become  ralld  and  bind- 
ing aa  the  obligations  of  tbe  said  drainage 
0(^naiIssIon,  or  on  any  property  In  said  drain- 
age  district  tbe  proposal  to  issue  at  auCh 
bonds  shall  first  be  submitted  to  a  vote  of 
the  qualified  electors,  actually  residing  witit- 
in  Uie  limits  of  said  drainage  district  who 
own  land  subject  to  the  tax  imposed  by  the 
act  ot  which  this  is  an  amendment,  and  such 
bonds  shall  not  be  sold,  or  be  tbe  valid  cbll- 
gation  of  said  commlBsIon,  except  upon  tbe 
consent  of  a  majoritr  of  such  qualified  cOect- 
ors  voting  at  an  Section  called  for  that  pur- 
pose, aa  hereinafter  provided."  i  Before  any 
bonds  can  be  issued  by  tbe  commission,  this 
providon  of  tbe  statute  must  be  complied 
wltb.  It  tberefore  becomes  unnecessary  for 
US  to  consider  tbe  other  matters  set  up  In  the 
bill  of  complaint,  and  as  to  which  we  express 
no  opinion. 

Hie  decree  of  the  court  below  Is  reversed, 
the  injunction  reinstated,  and  the  cauee  re- 
manded. 


GLOBS  ft  RUTGERS  FIRE  INS.  GO.  v. 
FIREMEN'S  FUND  FIRE  INS. 
CO.  et  al.   (No.  14^185.) 
(Supreme  Court  of  Uisrisalppi.   May  80, 1910.) 
L  Pleadino  a  214*)— Deuubbeb— Efftct. 

A  demurrer  to  the  declaration  admits  ev- 
ery material  allegation  thereof,  and  an  affida- 
vit filed  by  anotiier,  denyinx  alleaations  there- 
in, cannot  affect  the  legal  effect  <a  the  facts  al- 
leged, when  considered  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ii  525-634;  Dec  Dig.  |  214.*] 

2.  KfASTEB  AltD  SEBVAItT  (S  S38*>— IlTTEBRB- 
ENOK  WITH  RSLATIOn  BT  THIBD  PEBSOITft— 
IHDUOIHQ  SEBVAHT  TO  IAAVS  BUPIiOTiaElfT. 

While  other  insurance  companiea  might  in- 
duce plaintiff's  agents  to  leave  Its  employment 
and  enter  tbelr  own  ^Djrioyment,  If  the  par- 
pose  of  employing  them  was  to  honestly  faiilier 
their  own  oasiness,  they  could  not  conspin  to 
illegally  destroy  plalntlirs  business,  by  wrong- 
fully and  malidouBly  inducing  its  agent  to 
leave  its  employment  and  enter  their  own  em- 
ployment, without  being  liable  tot  resultiag 
aamagee. 

[Ed.  Note.— For  other  case^  see  Master  a^d 
Servant,  Cent  Dig.  f  12^rDec.  Dig.  |  830.*] 

8.  CONSPIBAOT    (S  17^— OlVIL   liusnjiT  — 

Actions— Pabties. 

If  defendants  malldoosly  conspired  togeth- 
er to  injure  plaintiff's  business,  all  of  defend- 
ants were  properly  joined  in  an  action  against 
them  for  damages;  tbe  conspiracy  making  the 
wrongful  acts  the  Joint  wrong  of  all  of  than. 

[Ejd.  Note.— For  other  cases,  see  OonspixaCT, 
Cent  Dig.  I  17;  Dec  Dig.  |  17.*] 

Appeal  from  Circuit  Court,  Adams  County ; 

M.  H.  Wilkinson,  Judge. 

Action  by  the  Globe  &  Rutgers  Fire  Insur- 
ance Company  against  the  Firemen's  Fund 
Fire  Insurance  Company  and  others.  From 
a  Judgment  dismissing  the  action  on  demur- 
rer to  the  declaration,  plaintiff  appeals.  Re- 
versed and  remanded. 

T.  M.  MlUer  and  Joseph  Hlrsb,  for  sibi- 
lant McJjaurln,  Armlstead  ft  Brian,  for  ap- 
pellees. 

MATES,  a  J.  Tbe  Globe  ft  RnUrers  Fire 
Insurance  C(»npany  began  suit  in  the  drcntt 
court  of  Adams  county  t^alnst  numerous  In- 
Bunmee  companies.  We  deem  it  unnecessary 
to  name  all  the  companies  made  defendante 
to  the  declaration.  The  suit  is  for  an  allied 
tort,  and  tbe  amount  sued  for  is  100,000.  The 
declaration  alleges  substantially  that  pi^^twttfr 
Is  engaged  in  the  business  of  writing  fire  in- 
surance in  tbe  state  of  Misslss^pi,  having 
complied  witii  all  the  laws  of  the  state  rela- 
tive thereto,  and  being  duly  licensed;  that 
plaintiff  conducts  Ita  business  through  numo- 
ous  local  agents  In  various  towns  and  cities 
of  the  state,  including  the  city  of  Natches,  all 
local  agencies  being  under  the  supwvlslon  of 
its  general  state  agente;  Oiat  plaintiff  is, 
and  always  has  been,  in  active  competlttm 
with  defendants,  all  bdng  engaged  in  tbe 
same  business  and  in  tbe  same  territory ; 
that  plaintiff  has  Imllt  up  a  large  and  lucra- 
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tive  bofllnees  In  fire  Insurance,  and  In  con- 
Beqnence  of  Its  good  management,  Btabllity, 
and  just  dealing  has  secured  tbe  good  will  of 
all  the  commanltleB  where  Its  business  Is 
carried  on ;  that  plalntlfl  Is  ind€i>endent  of 
all  combination  among  insurance  companies, 
and  does  not  seek  to  Increase  rates  of  Insur- 
ance, or  cheapen  the  services  of  desirable 
agents,  or  otherwise  hamper  free  competition 
In  the  fire  insurance  bnslness,  bat  conforms 
In  all  respects  to  all  the  laws  applicable  to 
the  business;  tbat,  in  order  to  prosecute  Its 
business  successfully,  plaintiff  has  found  It 
neceesaty  to  onploy  agents  In  Tarlons  places, 
who  are  experienced  In  the  business  and  thor- 
onghly  competent,  and  who  also  represent 
other  insurance  companies;  that  because  of 
Its  Independence.  Justice,  liberality,  and  suc- 
cess it  has  brought  itself  into  strong  disfavor 
with  the  defendants,  who  are  its  rivals  in 
business ;  that  because  of  these  facts  the  de- 
fendants, with  others  unknown  to  plaintiff, 
wickedly  and  maliciously  contriving  and  in- 
tending to  harass,  vex,  oppress,  annoy,  and 
injure  the  plaintiff,  and  as  far  as  practicable 
put  it  out  of  business  In  the  state,  by  depriv- 
ing it  of  the  service  of  successful  and  expe- 
rienced agents  employed  by  it,  and  in  an  ef- 
fort to  bring  it  into  discredit  and  disfavor 
with  the  public  and  compel  it  to  quit  busi- 
ness, or  employ  inexperienced  persons  as  Its 
local  agents,  did  about  the  30th  of  April, 
1908,  and  in  the  county  of  Adams,  wickedly, 
maliciously,  and  unlawfully,  and  with  the  in- 
tention and  purpose  aforesaid  conspire  with 
each  other  and  with  others  unknown,  and  In- 
tmdlng  to  deprive  plaintiff  of  the  services  of 
one  ^nrabue  lAwrence,  its  local  agent,  mall- 
clonsly  and  unlawfully,  persuade,  cajole,  and 
intimidate  Trabue  Lawrence,  tbe  defendant's 
local  tigaxt,  threatening  to  drive  him  out  of 
his  bustnesB  as  Insurance  agent  unless  he 
should  yield;  tbat  therenptm  the  said  Law- 
rence was  persuaded,  forced,  and  Intimidated 
by  ttke  defendants  Into  abandoning  and  leaving 
tbe  Rerrlce  ot  plaintiff,  so  tbat  from  and  after 
the  2d  day  of  BCay,  190a  plafaitlff  lost  the 
benefit  of  the  valuable  service  of  the  afore- 
said Lawrenoe  on  account  of  tbe  wicked,  ma- 
lldons,  and  unlawful  conaplra<gr  of  the  de- 
fendants; that  because  of  this  conspiracy 
plalntUt  was  compelled  either  to  ault  bust- 
new  In  Nabdiflsi  or  Intmst  Its  affairs  to  less 
experlenoed  and  less  competent  local  agents, 
to  Its  damage  of  at  least  93,000  per  annum 
in  DBt  premiums,  which  it  could  and  would 
have  earned,  had  It  been  permitted  to  retain 
Om  aervfces  of  Lawroice.  Wherefore  plain- 
tur  dalma  that  by  reason  of  the  aforesaid 
wided,  malicious,  unlawful,  and  opprasalve 
conspiracy  it  has  mstatoed  Injury  and  dam- 
age In  the  sum  of  fSQ,O0(^  for  which  It  sues. 
To  this  declaration  a  demurrer  was  inter- 
posed, setting  up  numerous  grounds;  the 
chief  one  being  that  tbB  declaration  does  not 
aver  any  facts  which  constitute  a  cause  of 
action.  Tbe  demurrer  was  sustained,  and  the 


suit  dismissed,  from  which  Judgment  an  ap- 
peal is  prosecuted.' 

It  may  here  be  stated  that  there  is  an  af- 
fidavit filed  by  Lawrence  in  which  he  denies 
the  all^ations  of  the  declaration.  But  this 
case  most  be  considered  without  reference  to 
this  affidavit,  since  It  forms  no  part  of  the 
question  presented  by  the  record.  If  the  dec- 
laration states  a  good  cause  of  action,  the  de- 
murrer roust  be  overruled.  Plaintiff  cannot 
be  precluded  In  its  suit  by  any  denial  made 
by  Lawrence.  It  may  be  able  to  prove  the 
facts  alleged  In  tbe  declaration  by  other  wit- 
nesses. The  demurrer  confesses  every  ma- 
terial allegation  of  the  declaration,  and  with 
such  allegations  confessed  it  is  for  us  to  de- 
termine whether  a  cause  of  action  appears. 
The  affidavit  cannot  add  to  or  take  away 
from  the  legal  effect  of  the  case. 

The  declaration  states  facts  which  show 
tbat  defendants  are  not  in  the  mere  exercise 
of  Just  rights,  but  that  they  are  \vlckedly,  un- 
lawfully, and  maliciously  interfering  with 
plaintiff's  employe  for  tbe  sole  purpose  of 
harming  it  Under  the  facts  alleged  in  the 
declaration.  It  may  have  been  perfectly  per- 
missible for  tbe  defendants  to  hare  employed 
the  agent  of  plaintiff  and  to  pay  him  better 
for  his  services.  They  might  employ  hlra, 
or  any  number  of  plaintiff's  agents  similarly 
in  the  employ  of  plaintiff,  without  violating 
any  principle  of  lawful  right,  if  tbe  object  of 
the  employment  was  In  the  honest  further- 
ance of  their  own  business  wterprlses.  But 
tbe  facta  stated  in  tbe  declaration  show  a  de- 
termination to  destroy  and  drive  plaintiff 
out  of  business,  and  tbe  declaration  allies 
a  conspiracy  for  this  purpose.  Surely  no  in- 
dividnal  or  corporation  may  maliciously  and 
wantonly  set  about  to  ruin  a  ccmipetitor.  As 
an  incident  to  the  advance  of  one's  own  busi- 
ness and  for  the  purpose,  he  has  the  right  to 
use  all  proper  methods,  and  his  competltora 
must  be  able  to  cope  with  his  ingenuities.  As 

said  in  the  case  of  Hartd  v.  White,  186 
Mass.  260,  09  N.  E.  10S7.  64  U  R.  A.  268,  102 
Am.  St  Rep.  846:  "Competltl(m  In  business 
Is  poniitted,  althom^  frequently  disastrous 
to  thrae  engaged  In  It  It  la  always  selfish; 
often  sharp,  and  sometbnes  deadly."  The 
fiict  that  a  rival  in  businesB  la  vanquished  Is 
not  of  Itself  sufficient  to  give  rise  to  a  cause 
of  action  against  bis  competitor;  but  tbe 
facts  must  go  further,  and  Bibo^  that  the 
contest  was  carried  on  by  methods  not  al- 
lowable In  such  warfare. 

For  an  association  of  perstms  to  ctmsplre 
tt^her  for  tbe  s(de  purpose  of  destroying 
one's  business  certainly  transcends  Intimate 
and  lawful  competitive  methods.  Every  per- 
son must  be  free  to  ply  his  own  calling.  If 
he  may  be  Int^ered  with  by  having  bis  em- 
ptoy€s  driven  from  his  service  fraud,  mis- 
re^resratation.  Intimidation,  obstractlon,  or 
molestation,  and  In  this  way  have  his  busi- 
ness destroyed,  the  effect  upon  his  business 
operations  and  progress  is  as  deadly  as  If  tbe 
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law  permitted  sn  Incendiary  to  bam  or  a 
mob  to  deetrc^.  If  his  business  Is  to  be  de- 
stroyfid,  It  can  make  little  dlfferoice  In  re- 
sult whether  it  be  by  the  imlawfiU  use  <tf  fire 
or  mUawfal  Intimidation  or  molestatlML 
Legitimate  competition  he  most  mee^'or  sur^ 
render ;  but  legitimate  competltlcm  only  means 
that  all  may  make  the  best  lawful  use  ot 
their  faculties  and  th^  means.  If  In  so  do- 
ing their  computer's  bnslnees  Is  destn^ed 
as  a  mere  incident  of  his  Inability  to  success- 
fully contend  against  superior  skill  or  meanSf 
that  Is  but  the  hardship  of  Intimate  war- 
fare. The  world  is  alwsys  la  aeurch  of  im- 
proved methods  and  reduction  of  cost  Mar^ 
tel  V.  White,  185  Mass.  265,  e»  N.  B.  1085,  64 
L.  B.  A.  260^  3.02  Am.  St  Bep.  841. 

In  the  case  of  Employing  Printers'  Club  t. 
Doctor  BloBser  Company,  122  Ga.  509,  60  S. 
E.  853.  106  Am.  St  Bep.  187,  there  is  to  be 
found  a  lengtby  and  exhaostlTe  discussion  of 
the  question  luTolved  la  this  case.  In  that 
case  It  is  held  that,  vhesmet  there  la  a  ma- 
licious Interference  with  raie's  employes,  an 
action  can  be  maintained  against  the  party  so 
Interfering.  It  is  stated  on  page  616  of  122 
Ga.,  on  page  355  of  50  S.  E.,  and  on  page  142 
of  106  Am.  St  Rep.,  that:  "At  cpnunon  law 
the  remedies  for  breach  of  contract  were  con- 
fined to  the  contracting  parties,  and  limited 
to  direct  damages  and  consequential  dam- 
ages proximately  resulting  from  the  act  of 
him  who  is  sued.  This  general  rule  admit- 
ted of  one  exception,  and  that  was  the  right 
of  action  against  a  stranger  for  wrongfully 
enticing  away  a  servant  In  violation  of  his 
contract  of  service  with  bis  master.  The  ex- 
ception Is  said  to  have  been  based  on  the  an- 
cient statutes  of  laborers.  The  early  English 
cases  limited  the  action  to  the  enticement  of 
menial  servants;  but  the  later  cases,  begin- 
ning wltb  Lumly  v.  Gye,  2  EI.  &  B.  216,  have 
extended  the  doctrine  beyond  mental  serv- 
ants, and  by  the  modem  Interpretation  of  this 
doctrine  by  the  English  courts  the  rule  Is 
extended  to  a  malicious  Interference  with  any 
contract  •  *  •  In  the  case  of  Qulnn  v. 
Leathern  [1901]  L.  R.  App.  Cas.  495,  after 
reviewing  many  cases.  It  was  stated  that: 
'A  combination  of  two  or  more,  without  jus- 
tlAcation  or  excuse,  to  Injure  a  man  In  his 
trade,  by  Inducing  his  customers  or  servants 
to  break  tbeir  contracts  with  him,  or  not  to 
deal  with  him  or  continue  in  bis  employment 
la,  If  It  resiJlts  In  damage  to  him,  actionable.' 
The  Supreme  Court  of  the  United  States 
approvingly  cited  the  English  cases  of  Lumly 
T.  Oye,  2  EI.  &  B.  216,  and  Bowen  v.  Hall,  6 
Q.  B.  Dlv.  333,  and  reached  the  conclusion 
that  If  one  maliciously  Interferes  with  a  con- 
tract to  the  injury  of  the  other,  the  party  In- 
jured may  maintain  an  action  against  the 
wrongdoer.  Angle  v.  Chicago  By.  Co.,  151  U. 
S.  1, 14  Sup.  Ct  240,  38  L.  EJd.  55." 

In  the  case  of  Delz  v.  Wlnfree,  Norman  & 
Pearson,  80  Tex.  400, 16  S.  W.  111.  23  Am.  St : 
B^.  755,  It  Is  stated  that :   "Every  one  has  a 
rijEfat  to  enjoy  the  fruits  and  advantages  of 


his  own  enterprise,  Industry,  skill,  and  cred- 
it He  has  no  rla^t  to  be  protected  against 
competition ;  bat  he  has  a  right  to  be  tree 
from  a  malidons  and  wanton  Interferoicew 
disturbance,  or  annayanca  It  disturbance  or 
loss  comes  as  a  result  ot  competition,  or  the 
e»rclse  of  like  rights  by  oth^  it  is  dam- 
num absque  injuria,  onless  some  superior 
right  1^  contract  or  othCTWise  is  interfered 
with.  But  if  it  come  from  the  merely  wanton 
or  malicious  acts  of  others,  without  the  jostl- 
flcatlon  of  competition  or  the  service  of  any 
Interest  or  lawful  purpose,  It  then  stands  up- 
on a  dUFeroit  ftwtlng."  See,  also.  Walker  t. 
Cronln.  107  Moss.  662. 

In  the  case  under  consldfflratlon,  as  wA  as 
tiie  case  above  dted,  it  appears  from  the  dec- 
laration that  the  interference  with  the  busi- 
ness of  plalntur  was  not  incidental  to  ttie  ac- 
complishment ot  some  legitimate  trarpose  ot 
the  dtfendants,  but  that  the  Interference  waa 
wanton  and  malidons,  and  for  the  purpose  of 
driving  the  plalntUt  out  of  business.  The 
gist  of  this  action  is  the  malicious  and  unlaw- 
ful Interference  with  plaintiff's  business,  to 
his  damage,  ^e  action  would  lie  as  w^l 
against  one  as  agalnest  all  the  defendants ;  bat 
the  charge  of  the  conspiracy  Is  the  basis  of  the 
right  to  Join  all  In  the  same  suit  as  parties 
defendant  It  becomes,  by  reason  of  the  con- 
spiracy, the  joint  wrong  of  all  conspirators. 
Cooley  on  Torts,  |  125;  Delz  v.  Wlnfree,  80 
Tex.  400,  16  S.  W.  Ill,  26  Am.  St  Bep.  756. 
See,  also,  11  Am.  St  Bep.  note  on  page  474^ 

As  we  have  already  seen  from  the  authori- 
ties, the  right  to  recover  for  mallcloos  in- 
terference extends  to  all  kinds  of  contracts ; 
that  is  to  say,  all  contracts  of  service  what- 
ever may  be  their  nature.  But  It  is  argued 
on  the  part  of  app^lees  that  there  was  no 
contract  for  any  definite  period  of  time  be- 
tween plalntUI  and  Lawrence,  and  therefore 
there  could  be  no  interference  which  would 
Justify  the  action.  We  do  not  think,  under 
the  authorities,  that  It  makes  any  difference 
whether  there  was  a  contract  between  plain- 
tiff and  Lawrence  for  a  definite  period  ot 
time  or  not.  There  was  a  service  and  a  quasi 
contract,  and  plaintiff  had  a  right  to  have 
this  service  to  continue  free  of  malicious  in- 
terference. The  suit  Is  because  of  a  mali- 
cious and  wanton  interference  with  plalntUTs 
rights,  and  is  not  for  the  breach  of  any  con- 
tract 

Counsel  for  appellees  dte  the  cases  of  Hunt 
V.  Slmonds,  19  Mo.  683,  and  Orr  v.  Home 
Mutual  Ins.  Co.,  12  La.  Ann.  225,  68  Am. 
Dec.  770,  wberelh  It  was  held  that  an  ac- 
tion would  not  He  against  the  officers  of  an 
Insurance  company,  combining  and  conspiring 
to  willfully  and  maliciously  Injure  the  owner, 
by  refusing,  without  cause,  to  take  insurance 
upon  his  boat  whereby  he  Is  deprived  of  his 
occupation  and  compelled  to  sell  the  boat 
We  say  of  these  cases  that  they  are  decided, 
one  in  1854  and  the  other  In  1857,  and  are 
out  of  harmony  with  modem  dedsions  upon 
this  subject   In  truth,  their  heading  la  ex- 
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Iireasl7  repudiated  In  Eddy  on  Condtlnatlona, 
TOl.  2,  p.  5X3 ;  16  Encyc.  Law  (2d  Ed.)  Ull. 

There  may  be  some  early  authorities  which 
conflict  with  the  view  of  the  law  annoiinced 
In  this  case ;  but  the  more  modem  and  more 
lost  decisions,  according  to  onr  view,  sustain 
our  condusIonB.  We  were  early  taught  that 
one  of  the  maxima  of  the  law  was  that  "there 
Is  no  wrong  without  its  remedy."  Wanton  and 
malicious  Interference  with  one's  business, 
with  the  purpose  to  destroy  It,  is  a-  wrong 
that  will  be  admitted  by  the  most  tndlfCer^t 
We  hardly  think  It  .  necessary  to  pursue  the 
discussion  of  this  case  further. 

Berersed  and  remanded. 


STOKES  T.  LEUON  ft  OALB  GO.  (No. 

(Supreme  Court  of  Mississippi.  May  3D.  1910.) 

BXEcmOBS  ARD  Aduinistbatobs  ({  226*)^ 
NoncB  TO  Cbeditohs— Validitt. 

An  administrator's  notice,  requiring  clalma 
against  the  estate  to  be  filed  within  a  yean  is 
■ot  void  for  ualnc  the  word  instead  of 

-regiater.'' 

[Ed.  Note.— For  other  cases,  see  Bxeeuton 
and  Administrators.  Dee.  X>ls.  f  230.*] 

Appeal  from  Chancery  Court,  Madison 
County;  O.  O.  Lyell,  Chancellor, 
against  Walter  Stokes,  administrator.  From 
a  decree  for  plaintiff,  defotdant  appeals. 

Action  by  the  Lemon  ft  Gale  Oompai^ 
Rerersed,  and  bill  dismissed. 

This  la  an  appeal  from  a  decree  of  the  chan- 
cery court  In  favor  of  the  appellee  for  an 
amount  alleged  to  be  due  by  appellant's  In- 
testate. It  Is  admitted  that  the  appellee  did 
not  register  ita  claim  against  the  estate  of 
the  decedent  within  the  one  year  allowed  by 
law  and  in  accordance  with  the  published  no- 
tice to  creditors  made  by  the  administrator ; 
but  the  chancellor  held  that  such  notice  was 
voiA,  and  that  therefore  appellee  was  not  es- 
toi^ied  fECMu  reooTerlng  ttte  amount  of  its 
daim. 

H.  B.  Oreares,  for  appelant  Powell  ft 
Powell,  for  appellee. 

WHITFIBLD,  C.  The  notice  published  by 
tile  administrator  In  this  case  was  as  fol- 
lows: "Notice  to  Creditors.  Whereas,  I  was 
duly  appointed  administrator  to  the  estate 
ot  Julius  Stokes,  deceased,  by  the  chancery 
court  of  Madison  county,  Mississippi,  on  the 
21st  day  of  April,  1908,  and  baring  qualified 
as  such:  Now,  Oierefore,  all  x^rsoos  having 
claims  against  the  estate  of  said  deceased 
wUl  probate  and  file  the  same  within  a  year 
from  date  or  the  same  will  be  barred." 

It  is  Insisted  that  this  notice  la  absolutely 
mull  and  void;  that  the  word  "roister" 
Khoold  be  used.  Instead  of  the  word  "file" ; 
and  that  the  feilnre  to  use  that  word  "regis- 
ter" vitiates  the  whole  notice.   This  Is  far 


too  technical  a  view.  The  notice  is  a  sub- 
stantial compliance  with  the  law.  It  Is  con- 
ceded that  the  claim  of  the  appellee  was 
barred,  unless  this  notice  was  absolutely 
void,  so  as  to  operate  as  no  notice  at  all. 

It  follows  that  the  decree  of  the  court  be- 
low Is  reversed,  and  the  bill  dismissed. 

PER  CCRIAM.  The  above  opinion  la 
adopted  as  the  opinion  of  the  court 


WOODSON  T.  COLORED  ORAND  LODGE 
OF  ESnGHTS  OF  HONOR  OF  AMER- 
ICA et  al.   (No.  14,254.) 
(Supreme  Court  of  MiBBissIi^i.   May  30,  1910.) 
InSUBAlTOB  (fi  798*) — BsnEnciABIBS— ESTOF- 

One  who  for  many  years  acquiesced  in  a 
separation  from  her  husband,  and  in  bis  re- 
marriage, and  who  herself  remarried.  Is  estop- 
ped to  claim  the  benefits  of  Insurance  as  Us 
widow,  as  against  his  second  wife. 

[Ed.  Note.— For  other  cases,  see  Insarancfc 
Dec  Dig.  I  798.*] 

Appeal  from  Chancery  Court,  Warren 
County;  J.  S.  Hicks,  Chancellor. 

Action  by  Maty  Warren  Woodson  against 
the  Colored  Grand  Lodge  of  Knights  of  Hon- 
or  of  America  and  another.  From  the  judg- 
ment, complainant  appeals,  and  defendant 
Mary  Webster  Woodson  flies  cross-appeal. 
AfBnned  on  appeal,  and  reversed  and  ren- 
dered on  cross-appeal. 

Henry,  Fox  ft  C^lzaro,  for  appellant.  An- 
derson ft  Tollor,  for  cross-appellant.  W.  J. 
Latham,  for  appellee. 

MAYES,  C.  J.  This  suit  is  Instituted  by 
Mary  Warren  Woodson  against  the  Colored 
Grand  Lodge  of  Knights  of  Honor  and  Mary 
Webster  Woodson.  The  purpose  of  the  suit 
Is  to  compel  the  Grand  Lodge  Knights  of 
Honor  to  pay  complainant  the  sum  of  $500 
and  Interest,  which  is  claimed  to  be  due  un- 
der a  certain  life  insurance  policy  taken  out 
tn  the  order  by  one  Tom  Woodson.  The  poli- 
cy of  Insurance  was  takeu  out  by  Tom  Wood- 
son some  time  In  July,  1907.  The  fruits  of 
the  policy,  by  the  terms  of  the  contract,  are 
made  payable  "to  the  widow  or  heir  of  the 
said  Tom  Woodson,"  and  became  payable  at 
the  death  of  the  insured,  which  occurred  in 
November,  1907.  This  contest  Is  reaUy  be- 
tween Mary  Warren  Woodson  and  Mary  Web- 
ster Woodson;  each  claiming  to  be  entitled 
to  the  proceeds  of  the  policy  by  virtue  of  the 
fact  of  being  the  widow  of  deceased. 

The  only  question  In  the  case  is:  Which  of 
these  two  women  is  entitled  to  the  benefit  of 
this  policy?  The  facts  are  hardly  disputed, 
and  the  question  Is  practically  one  of  law.  It 
appears  that  In  1880  the  complainant,  Mary 
Warren  Woodson,  married  the  deceased  In 
Ylcksburg.  After  the  marriage  complainant 
and  deceased  lived  together  for  alwut  three 
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years,  and  separated;  Tom  Woodson  remain- 
ing In  VlckabuTg,  as  It  seems,  and  Blary  War* 
ren  Woodson  going  acrosB  the  river  into 
Louisiana,  tnit  frequently  Tlaltlng  relatlTes  In 
Vlcksbnrg..  Eight  years  after  the  marriage 
of  complainant  and  deceased,  and  five  years 
after  the  separation,  Tom  Woodson  married  a 
second  time;  this  time  marrying  Mary  Web- 
stCT,  who  became  Mary  Webster  Woodson, 
second  alleged  wife,  and  defendant  in  this 
suit  After  the  second  marriage,  deceased 
continued  to  lire  with  the  second  wife,  recog- 
nizing and  holding  her  out  as  such,  from  1888 
until  his  death  In  November,  1907,  and  tber^ 
were  born  to  them  eight  children  during  this 
period  of  time.  In  the  meantime  Mary  War- 
ren  Woodson,  the  first  wife,  some  time  af ta* 
the  s^nratlon,  and  at  a  time  not  clearly 
shown,  but  soou  after  the  separation,  married 
one  Beason  Blew  in  Louisiana.  It  will  thns 
be  seen  that  we  have  three  presumably 
vslUA  marriages — the  first  marriage  between 
Mary  Warren  Woodson  and  Tom  Woodson, 
In  1880;  the  second  being  between  Tom 
WoodSon  and  Mary  Webster,  In  1888;  the 
third  being  that  of  Mary  Warren  Woodson 
with  Reason  Blew,  at  a  time  after  her  sepa- 
ration, but  not  clearly  stated.  The  policy 
was  taken  out  by  Tom  Woodson  in  July,  1907, 
24  years  after  the  separation  from  the  first 
wife  and  19  years  after  his  marriage  with  his 
second  wife,  and  while  he  was  Uvtng  with  the 
second  wife;  and  It  is  certain  that  the  insur- 
ance so  far  as  Tom  Woodson's  intentions  may 
be  ffleaned  from  his  acts,  was  for  the  benefit 
of  his  second  wife,  Mary  Webster  Woodson. 
Throu^ont  this  19  y«trs  Tom  Woodson  lived 
and  cohabited  with  his  second  wife,  and  held 
her  out  to  the  world  as  such.  During  this 
19  years  the  complainant  was  paying  visits 
to  the  city  of  Vlcksburg.  and  knew  all  of  this, 
and  knew  that  children  were  being  bom  to 
her  first  husband  and  the  alleged  second  wife, 
but  never  made  complaint  or  raised  her  voice 
In  remonstmnce,  but  permitted  them  to  con- 
tinue the  relation.  In  addition  to  this,  and 
by  hee  conduct  recognising  the  lawfulness  of 
their  relation,  she  contracted  another  mar- 
riage. In  short,  the  conduct  of  the  alleged 
first  wife  shows  that  she  lived  and  acted  In 
accordance  with  the  right  of  all  parties  to 
this  suit  to  contract  a  valid  marriage. 

The  question  now  la:  Will  die  be  permitted 
to  assert  that  whldi  is  at  rariance  with  the 
condition  she  has  accepted,  and  in  accordance 
with  which  she  has  lived.  In  order  to  make 
herself  the  beneficiary  under  the  Insurance 
policy?  It  may  be  here  stated  that  no  divorce 
is  ehown,  and  the  complainant  denies  that 
any  was  obtained.  No  question  Is  Involved  in 
this  case,  except  as  to  which  one  of  these 
women  shall  have  this  money.  The  complain- 
ant Is  not  seeking  to  make  lawful  a  marriage 
Improvidentty  entered  into,  in  order  that  off- 
spring may  be  legitimatized;  <but,  If  the  ob- 
ject of  her  suit  is  accomplished.  It  will  bas- 


tardize children,  and  convict  her  own  self  of 
bigamous  relations  deliberately  entered  into. 
She  must  recover,  if  at  all  by  proving  her 
own  turpitude,  out  of  which  she  pn^ts  by  the 
loss  of  others.  Under  these  facts  is  com- 
plainant estopped?  No  question  of  hdrship 
Is  involved  here;  tliat  Is,  there  Is  no  contest 
between  Innocent  h^re  tor  the  purpose  of  set- 
tling which  set  are  legitimate  heirs,  each  set 
being  equally  innocent  of  partldpatlm  In 
the  wrotag,  but  being  the  mere  victims  of  oth- 
er i>eople's  wrong.  In  such  case,  of  course, 
nothing  but  the  fiict  of  ■  wbo  were  Hie  legal 
heirs  could  ever  settle  such  controvert.  Un* 
der  the  facts  of  this  case  we  have  no  heed- 
tancy  In  saying  that  the  first  wife  Is  estopped 
to  introduce  testimony  proving  her  own  tu^d- 
tude,  and  contradicting  that  condition  of  af- 
fairs which  she  by  her  conduct  has  assented 
to  be  the  true  condition,  and  In  accordaikce 
with  which  she  has  lived  and  acted  for  Ifl 
years. 

We  do  not  at  all  say  that,  where  the  ques- 
tion arises  In  prc^>er  shape,  the  true  condition 
of  affairs  In  regard  to  marriage  may  not  be 
shown;  but  we  hold  that  under  the  facts  of 
this  case  the  complainant  Is  estopped  by  her 
condnct,  under  every  i^clple  of  law  and 
equity.  We  are  not  aware  of  any  case  In  onr 
own  Reports  that  Is  in  point  here;  but  the 
case  of  Richardson's  Estate,  6  Pa.  Co.  Ct.  B.. 
653,  is  almost  identical  with  the  facts  of  tills 
case.  On  principle,  we  do  not  know  of  ftny 
reason  why  the  rules  of  estoK>d  sboold  not 
be  ai^lied  as  strictly  to  the  facts  of  this  caae 
as  any  other  <dvU  contest.  It  at^tears  in  the 
record  that  the  Grand  Lodge  had  already 
paid  to  the  second  wife  the  sum  of  f275  on 
the  $300  policy  at  the  time  of  the  insUtutloii 
of  this  suit,  leaving  a'  tialance  of  only  f225, 
and  the  trial  court  decreed  that  the  Knights 
of  Honor  should  not  be  liable  for  this  $275, 
bat  decreed  that  the  complainant  should  re- 
cover a  Judgment  for  the  balance  of  $225. 
From  this  Judgment  there  was  an  appeal  and 
cross-ai^eal;  the  complainant  at^ieallng  from 
that  part  of  the  Judgm«it  which  denied  her 
the  right  to  recovtf  the  whole  of  the  policy, 
and  the  second  wife  appealing  from  that  part 
of  the  Judgment  which  decreed  that  the  com- 
plainant should  recover  the  f22S,  or  balance. 

Tlils  being  the  case,  the  case  is  affirmed  <» 
direct  appeal,  and  reversed  on  cross-appeal, 
with  a  decree  here  in  favor  of  cross-app^lant 
for  the  sum  of  $225. 

Soordored. 


ROTHBNBERO  v.  PACKARD. 
(No.  14.488.) 
(Supreme  Oonrt  of  Hlsstsaipiri.   Hay  2,  1910l) 
ComsAOTS  d  278*)— BaaAOH— BiBHT  or  Ao- 

TTOK. 

Just  befm  a  perConnance  of  a  theatrical 
company,  of  wlildi  idaintiff  was  manajnr,  tfce 
actors  struck  because  of  plalntUTs  faUnie  to 
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pay  tbeir  nlariai,  wbsnnpoo  defendant,  In 
whose  houM  the  play  vaa  to  be,  made  an  oral 
coatnu:t  with  plainturs  tmTelinf  agoit  and 
the  acton  by  wnieb  70  per  cant,  of  the  receipts 
of  the  performance  were  to  be  withheld  ud 
arolied  on  their  salary,  whicb  was  done.  Plain- 
tifrs  written  contract  with  defendant  did  not 
proliibit  Bach  an  oral  contract.  Held,  in  an 
action  by  plaintUf  for  the  part  of  the  teceipta 
of  the  penotmance  called  for  by  his  written 
contract  with  defendant  that  plaintiff  waa  not 
entitled  to  recover;  the  oral  contract  not  in- 
frinnnff  upOD'  plaintiffs  rights  and  being  Joa- 
tifiea  by  the  emergency,  in  order  that  the  per- 
formance might  proceed. 

[Ed.  Kote.~For  other  cases,  see  Ctmtracts, 
Dec.  Dig.  {  278.*] 

Appeal  from  Circuit  Court,  Lauderdale 
County;  Sao.  L.  Buckley,  Judge. 

Action  by  O.  H.  PacAanl  against  Ij.  Roth- 
enlwrg.  From  a  Judgmmt  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded. 

This  is  a  suit  brought  by  tbe  appellee 
against  the  appellant,  alle^ng  a  breach  of 
contract  Tlie  defwdant  pleaded.  In  addl- 
tloQ  to  tbe  plea  on  tbe  goneral  Issue,  the  fail- 
ure of  -tbe  plalntlff  to  perform  bis  contract, 
and  set  np  an  entirely  new  parol  contract 
entered  into  with  piaintlfTs  traveling  agent 
The  record  shows  that  the  appellee  was  the 
manager  of  a  theatrical  troupe,  called  the 
Harry  Baresford  Company,  which  was  billed 
for  two  perf(»inance8  in  the  city  of  Meridian 
on  NoTember  29,  1007.  Just  prior  to  the 
matinee  performance,  the  appellant's  mana- 
ger, one  Jones,  learned  that  the  actors  and 
nctrcHes  had  declined  to  pa>form  because  of 
certain  arrears  in  salary.  Jones  at  once,  ap- 
preciating the  situation,  entered  Into  an 
agreement  with  the  traveling  ag»it  one  Da 
Bols,  and  the  other  actors  and  actresses,  to 
hold  out  70  i>er  crat  of  the  receipts  for  their 
pay.  VbtB  agreement  was  consummated,  and 
the  performance  given,  and  tbe  money  with- 
held for  tbe  actors,  In  accordance  with  this 
subsequent  parol  agreement  The  appellee, 
who  was  plaintiff  below,  sued  for  that  part 
of  tbe  receipts  called  for  by  contract,  and  as 
a  defense  the  appellant  set  up  the  breach  of 
said  cMitract  by  the  appellee,  alleging  that 
but  for  the  subsequent  panA  contract  there 
would  have  been  no  performances,  and  that 
tbe  appellee  had  failed,  theeetore,  to  comply 
with  his  contract  to  fill  the  engagement  and 
that  the  panA  agreonent  snbsequently  enter- 
ed Into  -was  entirely  separate  and  distinct 
from  the  original  contract  alleged  to  have 
been  bnAcon.  Under  this  state  of  facts,  the 
court  gave  a  peremptory  Instruction  to  find 
for  the  plaintiff,  and  from  the  jndgm«Dt 
thereon  tUa  aro^  iras  prosecnted. 

Bowman  ft  VemXU  tox  appellant  F.  V. 
Braban,  for  appellee. 

WHITFIELD,  G.  It  is  i)erfectly  manifest 
from  the  wh<^e  record  that  the  contract  here 
involved  was  not  tbe  written  contract  on 
which  the  appellee  rdlei.  There  Is  nothing 


In  that  writt«i  contract  to  prohlUt  maUng 
a  verbal  contract  under  which  the  perform- 
ance In  this  case  was  rendered.  The  situa- 
tion was  that  tbe  actors  and  urtressea  In  tbe 
company  refused  to  perform  at  all  because 
their  salaries  were  in  arrears.  The  appellee 
had  breadied  his  contract  Trlth  thuut  and 
thae  la  nothing  in  the  evidence  to  bint  at 
abllltj  on  the  part  of  tbe  iiivdlee  to  per- 
form the  contract,  or  any  leadlness  or  offer 
on  bis  part  to  perform  the  contract  With 
this  sitnatlon  wholly  nnfiHeseen,  the  a.t^- 
lant  made  tiw  otrntract  under  whUsb  this  per- 
formance was  rendered,  a  contract  wholly  In- 
dependait  of  the  contract  on  which  the  ap- 
pellee relies.  There  was  perfect  authority 
and  right  on  the  part  of  tiie  parties  to  the 
verbal  contract  to  make  it  No  right  of  the 
appellee  wom  fhmlqr  inftlnged.  It  was  sim- 
ply a  case  of  emergency  wholly  nnforeseen, 
in  which  eme^mcy  this  vo'hal  contract  was 
made.  In  order  that  tbe  performance  ml^t 
proceed. 

It  follows,  of  course  that  .tiie  giving  of  the 
peremptory  Instruction  by  'ihe  ooiut  Maw 
was  manifest  error.  It  vaa  for  the  Jnry  to 
say  whether  they  would  bellere  the  witness 
Jones,  tbe  appellanf  b  manager,  or  not  about 
what  the  terms  of  this  vwlul  ocmtract  were. 
If  they  did  believe  bim,  the  appelant  was 
clearly  entitled  to  a  rerdlct  Whether  th^ 
would  believe  Jones  vaa  a  question  tm  them, 
and  not  tar  the  court 

The  Judgmmt  is  reversed,  and  the  cause 
remanded  for  a  new  trlaL 

PER  CURIAM.  For  the  reasons  set  out 
In  the  opinion  of  tbe  Commlseloner,  the 
Judgmoiit  Is  reversed,  and  the  cause  re- 
manded. 


BROWN  et  al.  v.  McTNNIS  et  al. 
(No.  14^1.) 

(Supreme  Coart  of  Mississippi.  May  30;  1010.) 

Appeal  from  Chancery  Conrt  Simpson  Coun- 
ty ;  Sam  Whitman,  Jr.,  Chancellor. 

Action  by  H.  Alonzo  Brown  and  otben 
n^nst  Daniel  C  Mclnnls  and  others.  Frcos 
the  Judgment  Brown  and  others  anpeal.  Af- 
firmed. 

McWillle  &  Thompson,  for  appellants.  Hav 
&  Sanders,  Hlroh,  Dent  dc  Landao,  and  A.  Vf. 
Dent  for  appellees. 

PER  CURIAM.  Affirmed. 


TAZOO  &  M.  V.  R.  00.  v.  STOVALL. 
(No.  14,489.) 

(Supreme  Oonrt  of  Mlsslsstppl.  May  BO,  1010;) 

Appeal  from  Circuit  Conrt  Warren  C!oimtT: 
J.  N.  Bush,  Judge. 

Action  by  I^nls  A.  Stovall  against  die  Tacoo 
&  Mluisstppi  Valley  Railroad  Company.  Jndir> 
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mcDt  for  plaintiff  and  defendant  appeals.  Af- 
firmed. 


Mayes  ft  liongstreet,  for  appdlant; 
Fox  &  Canlsaro,  for  appdlea, 

PBR  CUBIAM.  Affirmed. 


Beniy, 


LANG  T.  BOUSLOG.  (No.  14.177.) 
(Sapreme  Court  of  MisBlsalppI.  May  StK  1010.) 

Appeal  from  Glrcnlt  Oonrt,  Harrlaon  County; 
W.  H.  Hardy,  Judm. 

Action  between  Edwin  B.  Lane  and  M.  P. 
Boualog.  From  the  Judgment.  Lang  amwab, 
and  Boualog  filea  croaB-appeal.  Amrmed  on 
both. 

Dodda  ft  Leathera  and  V.  A.  Orlfflth,  for  ap- 
pelant Ford,  White  ft  Ford,  Cor  appellee. 


PER  CURIAM, 
croes  aiveaL 


Affirmed  on  direct  and 


ILLINOIS  CENT.  R.  CO.  t.  MITCHELL. 
(No.  14,050.) 
(Bnpreme  Court  of  Mlsaisalppi.   May  31.  1910.) 

Appeal  from  Circuit  Conrt  Choctaw  County ; 
O.  A.  McLean,  Jodse. 

Action  br  J.  Ben  Mitchell  against  the  Illlaoia 
Central  Railroad  C(HnpanT.  Judgment  for 
plaintiff.   Defendant  appcau.  Diamiaaed. 

PER  CURIAM.   Appeal  dlwnlaaail. 


MOORE      MTS8TSSIPPI  CENT.  RT.  CO. 
(No.  14,151.) 

(Sapreme  Court  of  Mlaslsaippl.   Mar  28,  1910. 
suggeation  of  Error  Orerruled  June  6, 
19ia) 

Appeal  from  Circuit  Court  Uncdln  Oonaty; 
M.  H.  WnkiDBon,  Judge. 

Action  by  Will  Moore  against  the  MiaafBslppI 
Central  Radlway  Company.  From  a  Judgment 
auatainlng  a  demurrer  to  the  declaration,  i^ln- 
tiff  appeua.   Berened  and  remanded. 

This  suit  was  begun  by  the  filing  by  appel- 
lant of  a  declaration  in  the  circuit  court  against 
the  appellee  for  damages  for  injuriea  alleged 
to  hare  been  received  at  the  hands  of  the  ap- 
pellee. The  lower  court  sustained  a  demurrer 
to  the  declaration,  and  the  plaintiff  appealed. 
The  case  was  argued  and  submitted,  and  there- 
after the  court  of  its  own  motion  remanded  the 
eanse  to  the  dodcet  for  xeorgnment  There- 
upon the  appellant'a  counael  filed  a  sunestion 
of  error,  which  the  court  after  considering, 
sustained,  and  set  aside  its  former  order  re- 
manding the  cause  to  the  docket  and  entered 
an  order  reTersing  the  judgment  and  remand- 
ing the  cause  to  the  circuit  court.  Counsel  for 
appellee  then  filed  a  suggestion  of  error,  which 
the  court  overruled. 

J.  W.  Caseedy  and  Potter  ft  Thomson,  for 
appellant    H.  Caaaedy,  for  appellee. 

MATB8,  G.  X  Th«  former  order  of  the  court 
remanding  this  cause  to  the  docket  Is  vacated, 
the  demurrer  overruled,  and  the  cause  re- 
manded. The  declaration  Is  very  near  a  vio- 
lation of  section  729  of  the  Code  of  1906  in 
Ita  unnecensary  and  confusing  prolixity,  but 
we  are  satisfied  that  there  are  sufilcient  facts 
stated  to  constitute  a  cause  of  actioui  and  tin 
canse  li  teveraed  and  remanded. 


MAORUDEB  v.  YAZOO  ft  M.  V.  R.  CO. 
(No.  14,868.) 
(Supreme  Court  of  Mississippi.   Jnne  8.  1910l) 

Appeal  from  CXrquit  Court  Claiborne  Coun- 
ty: Jno.  N.  Bush,  Judge. 

Action  between  J.  AI.  Mafmder  and  the 
Taxoo  ft  Mississippi  Valley  Railroad  Company. 
From  the  Judgment,  Magmder  appeals.  Af- 
firmed. 

J.  McO.  Martin,  for  appellant  Mayes  & 
Longstreet  for  apprileo. 

PER  CURIAM.  Affirmed. 


WASHINGTON  et  oL  t.  PEACOCK. 
(No.  14,366.) 
(Suiwenie  Court  of  MlsaiesippL   June  S,  1910.) 

Appeal  from  Qianeery  Court,  Sunflower 
County;  M.  BL  Denton,  Chancellor. 

Action  between  George  Washington,  Sr.,  and 
others  and  L.  P.  Peacock.  From  the  Judcment 
Washington  and  others  appeal.  Affirmed. 

F.  E.  Everett  and  S.  F.  Davis,  for  appel* 
lanta.    J.  Holmea,  Baker,  for  appellee. 

PER  CURIAM.  Affirmed. 


MISSISSIPPI  EASTERN  RT.  CO.  T.  8AH- 
UBL  WTNMAND  GOOPEBAGB  Oa 
(No.  14,881.) 
(Bnpreme  Court  of  HIsrisslppL  June  6,  1910.) 

Appeal  from  Ctreult  Court,  Clarke  County; 
Jno.  L  Buckley,  Judge. 

Action  between  the  MissMppi  Eastern  Rail- 
way Company  and  the  Samuel  Wynmand  Coop- 
erage Company.  From  the  Judgment  the  Rafl- 
way  Company  appeals.  Affirmed. 

See,  also,  9S  Miss.  78,  46  South.  {RTT. 

8.  H.  Terral,  J.  A.  Anderson  and  Baskln  & 
Wllbonm,  for  appellant  Witberspoon  ft  With- 
erspoon  and  Neville  ft  Ston^  for  appellee. 

PER  CURIAM.  Affirmed. 


WILSON  T.  STATE.  (No.  14341.) 
(Supreme  Court  of  Missiaeippl.  June  6,  1910.) 

Appeal  from  Circuit  Court  De  Soto  County ; 
W.  A.  Ronne,  Judge. 

Albert  Wilson  was  convicted  of  murder,  and 
appeala.  Affinned. 

Lk  J.  Failey  and  Farley  ft  [andetdale^  for 
appellant  Job.  R.  McDoweD,  Aaat  Atty.  Qvl, 
for  the  State. 

VBOt  CURIAM.    Jndgnwnt  ofltmed. 


NEW  ORLEANS  ft  N.  E.  R.  CO.  MAT- 
THEWS et  al.    (No.  14,555.) 
(Supreme  Court  of  Mississip^   June  0^  191<U 

Appeal  from  Circuit  Court  Lauderdale  Coun- 
ty :  Jno.  L.  Buckley,  Judge. 

Action  between  the  New  Orleans  ft  North- 
eastern Railroad  Company  and  D.  M.  Matthews 
and  others.  From  tne  Judgment  the  Railroad 
Company  appeals.  Affirmed. 

A.  S.  BcaemoB,  for  appenoaL  WUllamaMi 
ft  Gilbert  for  appellees. 

PER  CURIAM.  Affirmed. 
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ITT  T.  SCOTT.    (No.  liS22.) 
(Sivrans  Court  of  MIs^Bsippi.   June  6,  I&IO.) 

Appeal  fnuo  Ohancery  Goart,  Lafayette  Goon- 
tj:   I.  T.  Blount,  Chancellor. 

Action  between  James  Ivj  and  Millie  Scott 
Frdm  the  jadgment,  Ivy  appeals.  Affirmed. 

Edgar  Webster,  (or  appellant  Kimioona  & 
»r<n»ftti«,  for  appellee. 

FEB  CtlBIAH.  Affirmed. 


BBBVARD  WOODS  STAVE  00.  t,  WEST- 
ERN UNION  TELEGRAPH  CO. 
(No.  13,633.) 
(Sapreme  (3oart  of  Mississippi.   June  9,  1910.) 

Appeal  fr<Mn  Circuit  Court,  CHifefcasaw  Conn- 
tj :  £L  O.  Sykes,  Judge. 

Action  between  the  Brevard  Woods  Stave 
Company  and  the  Western  Union  Telegraph 
Company.  From  the  judgment,  the  Stave  Com- 
pany appeals.  Affirmed. 

G«k  Bntler,  for  appellant  E^  O.  Sykea,  Jr., 
•nd  Harris  A  Willing  for  appellee. 

FEB  CURTAM.  Affirmed. 


OBEEKWAIiD  T.  LUCB  &  MANNING. 
(No.  14,554.) 
<8Qpreme  Court  of  Miasisripi^   Jane  6,  1010.) 

Appeal  from  Circnlt  Court  Lauderdale  (coun- 
ty: Jno.  L.  Buckley,  Judge. 

Action  between  S.  Greenwald  and  Luce  & 
Manning.  From  the  judgment,  Greenwald  ai)- 
peaU.  Affirmed. 

O.  Q.  Hall,  Hall  &  Jacobson,  for  appellant 
Cochran  &  McCants,  for  appdiees. 

FESt  CURIAM.  AlBrmed. 


STATE  ex  tel.  8IG8BEB  et  aL  v.  CITY  OF 
BIRMINGHAM  et  al. 

(Supreme  Court  of  Alabama.   April  19,  1910.) 

1.  MtTNICIPAL  COBPOBATIONS  {S  957*)— AW- 
JfEXATION  OP  TBBBITOBT-<klN8TmrnONAL 
PbOVI  SIGNS. 

Where  territory  sought  to  be  joined  to  B. 
was  not  included  within  the  corporate  Umita  of 
any  other  dty  or  town.  Const.  1901,  $  216, 
providing  that  no  city,  town,  village,  or  other 
municipal  corporation,  except  aa  provided  in 
the  article,  should  levy  or  collect  a  higher  rate 
of  taxation  In  any  one  year  than  one-Iialf  of 
1  Iter  cent.,  and  exempting  B.  and  other  cities 
from  such  restriction,  was  not  applicable  thereto. 

[Ed.  Note.— For  other  cases,  sea  Municipal 
Corporations,  Dec.  Dig.  i  957,*] 

2.  Municipal  Cohpobationb  (§  35*)— Airirax- 
ATion  OF  Tebbitoby— Effect. 

Where  hy  an  election  the  territory  of  one 
dty  is  added  to  that  of  another,  the  original 
corporation  containing  the  added  territory  ceas- 
es to  exist  and  the  added  territory  t>ecomes  a 
part  of  the  city  to  which  it  is  added,  and  sub- 
ject to  its  powers. 

[Ed.  Note.— For  other  eaa^  see  Municipal 
Corporations,  Cent  Dig.  ff  102.  108;  Dee. 
Dig.  I  8S.*1 


8.  Municipal  Cobpobations  (|  957*)— BonND- 

ABISB  —  AlTEKATION  —  ADDinOH  OT  TDU- 

TOBT— STATUTKS. 

Code  1907,  S|  1070-1074.  providing  for  the 
addition  of  ,new  territory  to  cities,  ia  not  in 
conflict  with  Const.  1901,  S{  215,  218.  provid- 
ing that  no  county  shall  levy  a  greater  rate 
of  taxation  than  one-half  of  1  per  cent,  and 
that  no  city,  village,  or  other  muuicipal  corpo- 
ration, other  than  certain  apeciSed  cities,  shall 
levy  or  collect  a  hEf;her  rate  than  one-half  of 
1  per  cent.,  in  that  the  statute  permits  the  trans- 
fer of  territory  where  the  tax  rate  is  so  limit- 
ed to  cities  which  are  expressly  exempted  from 
the  limitation  by  &e  Constltntlon. 

[Ed.  Note.— For  other  cases,  see  Manldpal 
Corporations,  Dec.  Dig.  {  9S7.*] 

4.  Statutes  (§  90*)  —  Special  ahd  Local 
Laws— Ahbndubnt  or  City  Chabtbb. 
A  proceeding  to  annex  territory  to  a  city 
is  not  an  amendment  to  the  city's  charter,  and 
ia  not  therefore  in  conflict  with  Const.  1901, 
{  104,  Bubd.  18,  providing  that  the  Legislature 
shall  not  pass  and  spedally  provide  a  local 
law  amending,  conflrminfc  or  extending  the 
territory  of  any  munidpal  corpoimtlon,  ete. 

[Ed.  Note.— For  other  eases,  see  Statntes, 
Dec  Dig.  i  90.*] 

6.  MUNIOTPAL  COBPOBATIONS  (|  S3*)— BOUIID- 
ABIEB— EXTKNBION— StATUTOBT  PBOVISIONB. 
Code  1907,  S  1072,  provides  that  in  every 
proceeding  to  extend  the  corporate  limita  of 
any  city  under  the  proviaions  thereof,  the  coon- 
ci]  ahaJl  declare  in  each  reaolution  and  the 
judge  in  each  order  "that  such  resolution,  order 
or  notice,  as  the  case  may  be,  is  passed,  given 
or  entered  under  the  provisions  of  this  article." 
Held,  that  auclk  requirement  Is  directory  only, 
and  that  proceedings  for  the  extension  of  the 
city  limits  are  not  invalidated  by  a  failure  of 
the  order  declaring  tEie  result  of  the  election  to 
contain  such  quoted  provision. 

[Ed.  Note.— For  other  Municipal 
Corporations,  De&  1%.  S  88.*] 

6.  MuNioiPAi.  C<nPOEATronB  (|  S3*)— Bouivd- 

ABIES  —  BXTBNSIOIT  —  DBSOBIFTIOff  —  VA- 
BIAHOB. 

Proceedinss  for  the  extension  of  the  bound- 
aries of  a  city  were  not  invalidated  because 
the  description  in  the  published  notice  was  not 
identical  with  the  descriptions  in  the  papers  in 
the  case,  where  both  referred  to  a  plat  and 
readied  the  same  point  over  practically  the 
same  route. 

[Ed.'  Note^For  other  cases,  see  Municipal 
Corporations,  Dec.  Die.  I  88.*] 

Appeal  from  Circuit  Court,  J^Cmon  Coun- 
ty; A.  O.  Lane,  Judge. 

Petition  by  the  State,  on  relation  of  J.  N. 
Sig^bee  and  another,  In  t3ie  nature  of  quo 
warranto,  against  the  City  of  BirmiDgham. 
From  a  Judgment  for  respondents,  petitioners 
appeal.  Affirmed. 

In  addition  to  the  petition  set  out  In  a  for- 
mer report  of  this  case  (157  Ala.  418,  47 
South.  1036),  and  another  report  found  In  48 
South.  843,  the  following  paragraph  (No. 
was  added  to  the  petition,  as  follows : 

"Petitioners  aver  and  show  your  honor's 
court  that  the  said  election  was  June  30, 1908, 
and  a  void  election,  in  this:  The  said  elec- 
tion was  held  under  section  1071  of  the  Code 
of  Alabama  of  1907,  which  section  Is  in  con- 
flict with  section  216  of  the  Constltntltxi  »f 
1901,  in  this:  Said  secti<xi  1071  authorizes 


•Por  other  flssss  sm  bbom  topic  and  sKtlea  miKBBR  Id  Dse.  A  Am.  Dig*.  1907  to  date,  *  Bspertsr  Indsses 

Digitized  by  Google 


462 


52  SOUTHBBN  BBFOBTBB. 


(Ala. 


an  annezatlOQ  of  territory  not  Incorporated, 
and  whldi  prohlUted  lerylng  a  gnater  tax 
than  <nifr^lf  of  1  per  centnm  on  the  tax  biak 
property  toe  me  year,  on  the  pr<^;»ert7  slta- 
ated  thraelD,  and  whltih  said  section  218  ot 
said  Gonstltatlon  granted  to  and  antborJaed 
to  the  dty  of  Birmingham,  to  ^tdt  the  said 
territory  has  been  annexed  under  said  elec- 
tion, the  right  to  levy  a  tax  at  the  rate  <tf  1 
par  centum  ca  the  taxable  property  situated 
in  the  said  dty  of  Birmingham  for  any  one 
year,  whldi  said  territory  was.  on  the  ratifi- 
cation of  said  Oonstltutlon  of  1901.  establish- 
ed by  Its  charter,  whldi  did  not  comprise 
the  territory  embraced  and  described  In  the 
ubiblt  hereto  attached,  and  for  that  reascm 
said  secti<Hi  1071  of  the  said  Code  Is  void,  in 
that  It  conflicts  with  said  section  216  of  the 
Constitution." 

Plnkney  Scott,  for  appellants.  Bobert  H. 
Thatch,  for  appellee; 

SIMPSON,  J.  This  is  a  quo  warranto  pro- 
ceeding, for  the  purpose  of  teatlog  the  validi- 
ty of  certain  proceedings  under  which  an  elec- 
tion was  held  to  annex  certain  territory  to 
the  dty  of  Birmingham.  The  case  has  been 
before  this  court  heretofore.  See  State  ex  rel. 
Slgsbee  r.  City  of  Birmingham,  48  South. 
843;  State  ex  rel.  McKlnley  t.  Martin,  48 
South.  846. 

The  first  Insistence  of  the  appellants  Is 
that  the  court  erred  in  sustaining  the  motion 
to  strike  paragraph  S.  which  has  been  added 
to  the  original  petition.  The  substance  of 
the  contention  Is  that  the  chapter  Included 
in  sections  of  Code  of  1907  from  1070  to  1074, 
inclusive,  la  In  conflict  with  section  21G  of  the 
Constitution  of  1901.  Said  section  216  pro- 
vides "that  no  city,  town,  village  or  othMr  mu- 
nicipal corporation,  other  than  as  provided 
In  this  article,  shall  levy  or  collect  a  higher 
rate  of  taxation  in  any  one  year  •  •  • 
than  one-half  of  one  per  cent,  •  •  • " 
and  then  makes  certain  provisions  not  mate- 
rial to  this  controversy,  and  exempts  Bir- 
mingham and  other  cities  from  this  restric- 
tion. The  insistence  is  that,  by  allowing  the 
dty  of  Birmingham  to  extend  Its  limits  so 
as  to  Include  the  territory  In  question,  It  will 
result  in  subjecting  the  property  in  said  ter- 
ritory to  a  higher  rate  of  taxation  than  could 
be  levied  on  It  at  the  time  of  the  adoption  of 
the  C<mstltuti<m,  and  thus  deprive  It  of  the 
protection  ot  said  section  216. 

It  may  be  remarked.  In  the  flrst  place,  that 
the  territory  described  In  the  petition  "does 
not  embrace  any  territory  within  the  corpo- 
rate lines  of  another  dty  or  town."  so  that 
section  216  does  not  apply  to  it  Section  215 
provides  that  no  county  shall  levy  a  greater 
rate  of  taxation  than  tme-half  of  1  per  cent  If 
the  a^ment  of  the  appellants  be  correct, 
then  no  dty  or  town  could  ever  be  incorpo- 
rated or  extended;  for  In  dtber  event  it 
would  result  In  pladng  the  territory  under 


ttie  cmtrol  of  a  ctnrporatlon,  whldi  could  In- 
crease the  amount  of  taxes  levied  therein. 
Even  if  the  tmitory  sought  to  be  anneyM 
to  Birmingham  were  Incorporated,  the  result 
of  the  annotation  would  not  he  a  Tlolatlon 
of  section  216,  because  it  would  not  allow  the 
original  eorpmlloa  to  levy  a  higher  rate 
than  was  prorlded  for  by  law  when  the  cor^ 
poratlm  was  organized.  By  the  tiectiim  of 
the  people  the  original  corporatlCHi  ceased  to 
exists  and  the  territory  sln^tly  became  a  part 
of  the  dty  €£  Birmingham,  and,  of  course 
subject  to  Its  powers. 

Said  sections  are  not  Tlolatln  of  aectlon 
215  or  sectkm  216  of  the  Gcmstltatlon;  and 
there  was  no  error  In  striking  section  5  from 
the  petition.  Tbia  proceeding  to  annex  the 
taritory  does  not  constitute  aa  ammdmoit 
to  the  charter  of  the  dty  of  Blrmini^iam,  and 
is  not  in  conflict  with  section  104.  snbd.  18. 
Const  1901.  State  ex  rel.  Gamble  t.  Hubbard, 
148  Ala.  391,  41  South.  903. 

It  is  next  insisted  that  the  proceedings 
were  invalid,  for  failure  to  comply  with  the 
requirements  of  section  1072  of  the  Code. 
Said  section  provides  for  a  second  applica- 
tion to  ^t^d  the  city  limits,  after  they  have 
already  been  once  extmded,  and  In  the  same 
section  goes  on  to  provide  that  "In  every  pro- 
ceeding to  extend  the  corporate  limits  of  any 
city  or  town  under  the  provisions  hereof  the 
council"  shall  declare  In  each  and  every 
resolution,  and  the  judge  in  eadi  order '''that 
such  resolution,  order  or  notice,  as  the  case 
may  be,  is  passed,  glv^  or  entered  under 
the  provisions  ot  this  article."  It  appears 
from  the  record  that  this  statem«it  was  made 
in  the  resolution  of  the  dty  coundl,  and  in 
the  decree  ordering  the  dectlon  that  fact  Is 
redted,  and  the  order  Is  stated  to  be  made  un- 
der the  section  of  the  Code;  but  In  the  order 
declaring  the  result  of  the  election  the  section 
of  the  Code  Is  not  m«LtIoned.  It  dearly  ap- 
pears from  the  entire  proceeding,  which  was 
continuous,  the  final  order  referring  to  the 
previous  proceeding,  that  It  was  all  done 
under  said  statutes,  and  we  hold  that  the  re- 
quirement that  said  redtal  shall  be  made 
In  every  order  is  merely  directory. 

The  next  Insistence  is  tiiat  the  description 
of  the  territory  to  be  annexed  Is  not  identi- 
cal in  the  notice  published  In  the  Age-Herald 
with  the  descriptions  In  the  papers  In  the 
case.  It  seems  that  In  the  notice  In  the  pai)er 
one  of  the  calls  Is  left  out  to  wit,  where  the 
description  In  the  papers  In  the  cause  is, 
"thence  In  a  straight  line  to  the  northwest 
comer  of  the  boundary  line  of  the  town  of 
East  Lake;  thence  westwardly  In  a  bn^^ 
line,  along  the  northern  boundary  lines  of 
the  towns  of  East  Lake;  Woodlawn.  and 
Avraidale,  to  the  northwest  comer  of  the 
town  of  Anmdale,'*  the  deacrlptton  In  tli)»  no- 
tice is,  "thence  in  a  straight  line  to  the  norOi* 
west  comer  of  the  boundary  line  of  Wood- 
lawn  and  Avondale,  to  the  northwest  comer 
of  the  town  €£  Avondale."   We  haw  oat 
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the  plat  referred  to.  but,  from  tbe  de> 
Bcriptloii,  both  descripticHis  reach  the  same 
point,  and  it  appears  to  be  by  practically  tbe 
same  route.  However,  as  the  petition  refers 
to  tbe  plat,  and  the  court  had  the  plat  before 
it,  and  the  notice  also,  it  must  be  Inferred 
that  the  variance  in  description  is  immaterial, 
and  tbe  map  shows  the  true  boundary  lines. 
The  proceedings  are  not  invalid  on  this  ao 
count 

The  court  properly  denied  the  application 
tor  a  writ  of  mandamus,  and  tbe  decree  of 
the  court  la  affirmed. 

Affirmed. 

DOWDELL,  a  J.,  and  ANDERSON  and 
SATRB.  JJ.,  concur.. 


WASRINOTON  et  al.  t.  ARNOLD  et  at. 
(Supreme  Court  of  Alabama.    April  5,  1910:) 

L  Appeal  ahd  Ebbob  (|  322*)— Parties. 

While  gea«rally  appeals  should  be  taken  in 
the  name  of  al)  tbe  piaiotilh  or  of  all  tbe  de- 
fendants, only  parties  affected  by  the  decree  are 
necessary  parties  to  the  appeal ;  and  where  two 
of  three  defendants  filed  a  joint  demurrer,  the 
third,  not  demurring,  and  a  decree  was  rendered 
Ml  the  donnrrer  M  only  one,  the  third  defend- 
ant was  not  a  oeoessa^  party  to  an  appeal 
from  the  overruling  of  tne  demurrer. 

[Ed.  Note.— For  oOier  eases,  see  Appeal  and 
Error.  Gent.  Dig.  ||  1795-1797;  Dea  Dig.  | 
322.*] 

2.  Appeal  and  Hbbob  (S  720*)— AssioiiinEifTB 
OP  BaaoB— Absiqhmen'cb  ConsiDBBSD— Pas- 
ties Not  Appkzxants. 

Assignments  of  error  of  a  defendant,  not  a 

Grty  to  the  decree  appealed  from,  nor  affected 
1^  will  not  be  conttdered. 
[Ed.  Note^For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  2983.  29S1;  De&  Dig.  | 
720.  •! 

3.  jcdgukht  ({  668*)  —  cokglttsivenbss  — 
Pebbonb  Bound— Parties. 

A  judgment  establishing  a  Hen  on  a  build- 
ing  and  lot  for  materials  in  an  action  against 
the  contractor  and  defendant  as  owner  concla- 
elvely  established  complainant's  right  to  the  lien 
as  against  defendant,  even  tbonjd)  another  might 
be  entitled  to  dispute  the  right  to  the  Hen  on 
the  ground  that  defendant  did  not  own  the 
proiierty. 

[Ed.  Note^For  other  eases,  see  Judgment, 
Cent.  Dig.  f  1181;  Dee.  Dig.  |  OBS.*] 

4.  FBAUDUUnr  OOirVETAHCES  (166*)— Trans- 
rBBB  iNVAUD  —  GROintD  or  inVAUDlTT  — 

Transfeb  Pending  Suit. 

'Defendant  purchased  a  lot  and  was  put 
Into  possession,  and  contracted  to  have  a'buTld- 
ing  erected  thereon,  and  complainant  thereafter 
b^inn  proceedings  against  defendant  and  the 
contractor  to  obtain  a  personal  judgment  against 
the  contractor  for  materials  furnished,  and  to 
establish  a  lieu  for  sudi  materials,  and.  pending 
anch  proceedings,  the  vendor  of  the  lot  convey- 
ed it  to  defendant's  wife  ;  the  recited  considera- 
tion being  paid  by  defendant,  and  not  1»^  bis 
wife.  HeU,  that  the  conveyance  of  the  lot  to 
defendant's  wlffe  was  a  baud  upon  comi^ain- 
Moffa  rights. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  S  168;  Dec;  Dig.  | 
68.*! 


5.  Fraudulent  Oonvxxanceb  (1289*)— Right 
OP  Action  to  Set  Abide— £Izi8tenoe  ov 
Other  Bbkedt— Adkquaot  or  Leoai.  Reu- 

KDT. 

Complainant  has  no  adequate  legal  remedy, 
so  that  equity  will  grant  relief  by  setting  the 
conveyance  avde. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances.  Cent  IMg.  |  681;  Dec.  Dig.  | 
239.*] 

6.  Equity  (i  239*)  —  Piudihg— Dnnmsn— 
EnracT. 

The  tbcts  alleged  are  taken  as  confessed  <»i 

demurrer  to  the  bill. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  I  4»4;  Dec  Dig.  8  239.*] 

7.  Fraudulent  Conveyances  (j  263*)— Ac- 
tion TO  Set  Abide  —  Pleading  —  Aixkga- 
iioNs— Fraud— SumciBNCT. 

The  bill  alleged  that  defendant  pnrdiased 
a  certain  lot.  ana  WEis  put  in  possesuon  there- 
of, and  contracted  with  another  to  erect  a  build- 
ing thereon,  and  tiiat  complainants  furnished 
material  for  its  erection,  ana  thereafter  seed  de- 
fendant and  the  contractor  to  obtain  a  personal 
judgment  against  the  contractor  and  to  en- 
force a  lien  for  material  on  the  lot  and  building, 
and  that  pending  the  suit  the  seller  of  the  lot 
deeded  it  to  defendant's  wife,  but  that  defend- 
aut  in  fact  paid  the  recited  consideration,  and 
further  alleged  that  tbe  conveyance  was  made 
to  defraud  complainants  and  prevent  the  en- 
forcement of  their  lien.  Held,  that  tbe  allega- 
tions of  fraud  were  snfficient. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  771-774;  Dec.  Dig. 
i  263.*] 

8.  Equitt  (S  147*)  —  Bnx  —  Mux^titarxous- 

HE88. 

The  bill  was  not  objectionable  as  being 

multifarious. 

TEd.  Note.— For  other  cases,  see  Equity,  Cmt 
Dig.  I  340;  Dec.  Dig.  |  147.*] 

Appeal  from  Chancery  Court,  JeCEerBOD 
County ;  A.  H.  Benners^  Gbancellor. 

Bin  by  J.  S.  AriKdd  and  othera  against  W. 
D.  Washington  and  others.  From  a  decree 
overruling  a  demurrer  by  one  defendant  to 
the  complaint^  defendants  Wasbingttm  ap- 
peal. Affirmed. 

Frank  S.  White  ft  Sons,  for  appellants. 
John  H.  MlUer  and  W.  H.  Davidson,  for  ajh 
pellees. 

DOWDELL.  G.  J.  Tbe  bill  Is  »hlhlted 
against  W.  D.  Washington,  Janie  S.  Wash- 
ington, and  the  Ensley  Land  Company.  aU  of 
whom  are  made  respondents.  W.  D.  and 
Janie  S.  Washington  Sled  a  Joint  demurrer. 
The  cause  was  submitted  for  decree  on  this 
demurrer  only  as  to  the  respondent  W.  D. 
Washington,  and  a  decree  overruling  the 
same  was  rendered.  From  this  decree  the 
present  ai^al  Is  prosecuted  under  the  stat- 
ute. Code  1907. 1  2838. 

The  appeal  is  taken  Jointly  In  the  names 
of  W.  D.  Washington  and  Janie  Washing- 
ton, and  only  In  their  names.  Motion  is  now 
made  to  dismiss  the  apt)eal,  because  not  tak- 
en in  behalf  of  all  of  tbe  re^ndents  to  the 
bill.  The  general  rule  Is  that  appeals  must 
be  taken  In  the  names  of  all  of  the  plaln- 
tifCs  or  defendants  as  the  case  may  be,  and 
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summons  and  Bevenmce  had  In  the  appellate 
court  for  purpose  of  assignment  of  errors. 
The  rule,  however,  finds  its  limitation,  in 
that  only  parties  to  the  suit  who  are  affected 
by  the  judgment  or  decree  appealed  from 
should  be  made  parties  In  the  appeal.  The 
only  case  among  the  decisions  of  this  court 
that  we  have  been  able  to  find  which  might 
be  said  to  Indicate  a  contrary  view  Is  the 
case  of  dark  v.  Knox,  65  Ala.  401.  It  ap- 
pears from  the  report  of  that  case  that  the 
record  never  came  Into  the  hands  of  the  re- 
porter. The  learned  Judge,  in  the  use  of  gen- 
eral terms  with  reference  to  parties  to  the 
appeal,  might  well  have  had  In  mind  in  that 
case  that  all  of  the  parties  to  the  suit  were 
affected  by  the  decree  appealed  from.  So  we 
think,  when  properly  understood,  that  case  is 
not  opposed  to  the  above-stated  rule. 

In  the  present  case  the  cause  was  submit- 
ted to  the  chancellor  for  decree  solely  upon 
the  demurrer  of  the  respondent  W.  D.  Wash- 
ington to  the  bill.  No  submission  was  had 
or  decree  rendered  on  the  demurrer  of  the 
other  respondents.  As  a  matter  of  fact,  the 
respondent  Ensley  Company  did  not  demur 
to  the  bill.  It  Is  difficult  to  see  how  the  de- 
cree on  the  demurrer  of  W.  D.  Washington 
to  the  bill  could  affect  the  other  respondents. 
It  is  still  open  for  the  respondent  Janle  S. 
'Washington  to  Invoke  a  ruling  upon  her  de- 
murrer to  the  bill.  It  Is  true  she  has  Joined 
in  the  appeal.  This,  however,  was  an  Ir- 
regularity; but  the  appellees'  motion  does 
not  go  to  this  defect  or  irr^ularity  In  the 
appeal.  The  motion  Co  fli^m^w  the  aKieal 
must  be  overruled. 

The  assignments  of  error  are  Jointly  and 
severally  made  by  W.  D.  and  Janie  S.,  but 
only  the  assignments  by  the  former  will  be 
considered,  since  the  latter  is  not  a  party  to 
the  decree  appealed  from,  nor  Is  she  affected 
by  it  The  bill  shows  by  Its  averments  that 
the  respondent  W.  D.  Washington  purchased 
of  the  Elnsley  Land  Company,  a  corporation, 
a  certain  described  lot  In  the  city  of  EMsley, 
and  was  put  Into  the  possession  of  the  same 
by  the  said  Ensley  Land  Company ;  that  the 
said  W.  D.  Washington  contracted  with  one 
Gates  to  erect  a  building  od  said  lot,  and 
that  the  said  Gates,  In  pursuance  of  said  con- 
tract, did  erect  the  building  on  the  lot ;  that 
the  complainants  furnished  the  material  for 
the  erection  of  said  building;  that  In  Octo- 
ber, 1907,  the  complainants  broughl:  suit  In 
the  circuit  court  of  Jefferson  county,  against 
said  Gates  and  the  said  W.  D.  Washington, 
for  the  purpose  of  obtaining  a  personal  Judg- 
ment against  said  Gates,  and  to  enforce  a 
lien  on  the  said  lot  and  building  for  materials 
furnished  by  these  complainants  in  the  erec- 
tion of  the  building ;  that  said  suit  was  prose- 
cuted to  Judgment  In  April,  1908,  in  whi<A 
judgment  a  lien  was  declared  on  the  said 
buildli^  and  lot ;  that  pending  said  suit,  ahd 
on  the  1401  of  December,  1907,  fbo  EnAey 


Land  Company,  for  a  recited  consideration, 
executed  a  deed  to  saRl  lot  to  the  respondoit 
Janle  S.  Wa^ington,  the  wife  of  the  said 
W.  D.  Washington.  The  bill  <Aarge8  that  the 
said  Janle  S.  paid  none  of  the  recited  consid- 
eration, but  that  the  same  was  paid  by  the 
said  W.  D.,  and  that  the  transaction  was 
had,  and  the  conveyance  so  made  to  the  said 
Janie  S.,  for  the  purpose  of  defrauding  com- 
plainants and  defeating  them  In  the  enforce- 
ment of  thdr  lieu. 

The  complainants'  asserted  Hen  on  the 
building  and  lot,  so  far  as  the  respondent  W. 
D.  Washington  Is  concerned,  was  conclusively 
established  against  him  by  the  judgment  of 
the  drcoit  court,  in  which  proceeding  he  was 
made  a  party.  If  the  facts  charged  in  the 
bin  are  true,  and  they  are  to  be  taken  as  con- 
fessed on  demurrer,  the  conveyance  to  Janie 
S.  was  a  fraud  upon  the  rights  of  the  com- 
plainants, and  passed  no  title  to  her  that  In 
a  court  of  equity  could  defeat  the  just  claims 
of  the  complainants.  It  la  true  the  Einsley 
Company's  deed  in  law  conveyed  the  legal  ti- 
tle to  Janle  >S.,  but  not  as  against  the  rights 
of  the  complainants  In  a  court  of  equity, 
when  made  to  defraud  as  charged  in  the  bQl. 

The  bill  is  sufficlrait  in  averments  of  fraud, 
and  on  the  facts  stated  the  complainants  are 
without  a  complete  and  adequate  remedy  at 
law.  The  bill,  we  think,  contains  equity,  and 
Is  not  open  to  the  objection  of  multifarious- 
ness. Nor  do  we  think  it  subject  to  any  ot 
the  stated  grounds  of  d^urrer. 

The  decree  of  the  <AuuiceUor  overruling  the 
demurrer  will  be  affirmed. 

Affirmed. 

ANDESRSON,  MATFIEXJ),  uA  SAXBB* 
JJ.,  concur. 


TUCKER  V.  STATE. 
(Supreme  Court  of  Alabama.    April  21,  1910.) 

1.  Seduction  (i  40*)— Evidence— XmcBDun 

Complaint. 

In  a  prosecatiOQ  for  eeductlMl,  evidence 
that  the  prosecutrix  did  or  did  not  make  imme- 
diate complaint  is  not  admissible. 

[Ed.  Note. — For  other  cases,  see  Sedaction, 
Cent  Dig.  8t  72,  79 ;  Dec  Dig.  f  4a*] 

2.  CaimNAL  Law  (t  709*)— EtiOHT  of  Accus- 
ed TO  Counsel— Invasion— iNBTBUCTiOKs. 

Inaamuch  as  It  la  a  constitutional  right 
for  one  charged  with  crime  to  be  heard  by  coun- 
sel, it  Is  error  for  the  court  In  a  criminal  proa- 
ecutiOD  to  instruct  the  jury  to  disregard  that 
part  of  the  argument  of  counsel  for  accused  ia 
which  be  critldsed  the  evidence  of  a  witness; 
the  criticism  not  enseeding  the  bounds  ot  legiti- 
mate argument. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1944^-1946:  Dec  Dig.  | 
799.*J 

3.  Cbiminai.  Law  C|  T68*}— iHsntxronoRS— 
Invading  Province  of  just. 

It  is  an  invasion  of  the  province  of  the 
Jury  to  Instruct  Hiat,  in  weigUu  the  testtmoDy 
of  accused,  they  must  consfaeT  ms  Inteiwt  im 
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die  coe;  bnt  an  fautraetkm  Uut  ihaj  may  do 
■o  ispnipBr. 

[Bd.  Nota^Por  otiwr  ctwi,  lee  Orimlnal 
Caw.  Out  Dig.  H  178&-1789;  Dea  TAf.  f 
7B&*J 

4.  CBIIONAL  L4W  (I  1066*)— AmCAli— NEOE0- 

BiTT  or  BnuTxna  Exoxpnons— Iitbtbuo- 

TIOHS. 

An  error  in  Inatmctinc  the  jnzj  that  they 
most  consider  the  interest  of  accused  in  the 
case  In  weighing  his  testimony  Is  UDavailiDg  on 
appeal,  where  no  exception  was  reserred. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law,  Ctont  Dls.  H  2868.  2S70;  Dee.  Dig.  i 
10B6.*] 

5.  Cbiuinal  Law  (|  741*)— DiBionNO  Veb- 
Dicr— Rktubai.— C^OUIfDS. 

Where  there  is  any  eridence  on  which  a 
conviction  might  be  based,  the  general  affirma- 
Utb  cliai^  for  defendant  Is  properly  refused. 

[Ed.  Not*,— For  other  caiw,  see  Criminal 
Law.  Cent.  Dig.  H  170&-1728;  Dec.  Dig.  ! 
741.*] 

Appeal  from  Circuit  Court,  Shelby  Coun- 
ty;  A.  H.  Alston,  Judge. 

S.  Berry  Tucker  waa  coDTlcted  of  seduc- 
tion and  appeals.   Reversed  and  mnanded. 

Samn^  Henderson,  for  appellant  Alex- 
ander 11  Garber,  Atty.  Ool,  tor  the  Statei 

DO  WD  ELL,  C  J.  The  appellant  was  in- 
dicted and  tried  for  the  seduction  of  one 
Paultae  Gibson,  an  unmarried  woman.  On 
the  trial  the  said  Pauline  was  examined  as 
a  witness  on  bebalf  of  the  state.  She  de- 
nied yielding  her  consent  to  suuai  Inter- 
course  with  the  defendant,  and  teetlfled  that 
tlie  intercourse  was  accomplished  by  force 
and  against  her  will.  The  court  refused,  on 
the  objection  of  the  solicitor,  to  permit  the 
dtf«idant  to  ask  this  witness  "If  she  com- 
plained to  any  one  of  the  defoidanf s  con- 
duct toward  her." 

In  prosecution  for  rape,  the  fact  that  Im- 
mediate complaint  by  the  person  assaulted 
was  or  was  not  made  Is  admlsrible  evidence. 
Mayfield's  Dig.  vol.  1.  p.  760,  S  44  et  seq. 
This  rule,  however.  Is  not  applicable  In  pros- 
ecutions for  seduction,  where  consent  to  the 
Intercourse  constitutes  an  element  of  the 
crime. 

In  criticising  the  evidence  of  the  witness 
Foust.  counsel  for  the  defendant  did  not  ex- 
ceed the  bounds  of  l^itlmate  argument  In 
addressing  the  Jury.  Cross  v.  State,  68  Ala. 
476.  The  court,  therefore,  in  its  oral  diarge, 
eommitted  error  In  instructing  the  Jury  to 
dlaregard  that  part  of  counsel's  argument. 
It  is  a  coostltDtlonal  right  for  one  charged 
with  a  criminal  offoise  to  be  heard  by  coun- 
•eL 

It  was  an  Invasion  of  the  province  of  the 
jury  fbr  the  court  in  Its  oral  chaise  to  in- 
struct them  that  in  weighing  the  testimony 
of  the  defendant  thcgr  "must"  consider  his 
interest  In  the  case.  It  is  prc^r  to  instruct 
the  jury  that  tbey  "may"  do  so,  but  not  that 
th^  "must"  do  mx,  However,  the  record 
fails  to  show  that  any  exception  was  re- 


served to  this  i>art  of  the  oral  charge,  though 
Insisted  on  in  argument  here  by  counsel  for 
appellant.  This  error,  without  exception 
reserved,  is  unavailing  on  appeal. 

There  was  some  evidence  of  arts  and  flat- 
tery ouployed  by  the  defendant  to  seduce, 
and  also  evidence  from  which  the  jury  might 
have  Inferred  the  willingness  and  conseut  of 
the  prosecutrix,  and  of  her  yielding  to  the 
fiattMT,  etc.,  notwithstanding  her  denial  of 
consult,  and  consequently  the  general  chni^e 
requested  by  the  defmdant  was  properly  re- 
fused. 

For  the  errors  indicated,  the  Judgment 
must  be  reversed,  and  the  cause  remanded. 
Reversed  and  ronanded. 

ANDBtRSON.  SATRB,  and  BTAMS,  JX, 
eoncnE. 


ST.  JOHN  V.  RICHTER. 

(Supreme  Court  of  Alabama.    April  7,  IfKLO.) 

L  CnnoBABi  ({  60*)— Rbttbit. 

The  return  to  a  writ  of  certiorari  should 
be  made  or  required,  or  an  adeqnata  reason 
shown  why  It  la  not  made,  before  the  court  dis- 
misses the  petition  for  certiorari  and  quashes 
the  writ  issned  by  a  judge  thereof. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  8  161 ;  IHc.  Dig.  i  60.*] 

2.  OEvnoKAn  0  8S*>— PramomB— iNDino- 

One  who,  t>y  iMlng  a  petitioner  for  the 
election,  was  a  partv  to  the  proceedings  in  the 
probate  court,  by  which  a  local  option  eleetini 
was -ordered  and  held,  and  by  whlcb  the  !%• 
salt  against  ssle  was  declared,  had  such  an 
Individual  Interest  In  the  subject-matter  as  au- 
thorized him  to  apply  for  a  writ  of  certiorari 
to  quash  a  subsequent  order  of  the  probate 
Judge  setting  aside  and  annnlHng  the  former 
proceedings  wlthont  any  notice  to  him. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  i  44;  Dec.  Dig.  I  88.*] 

3.  Cebtiobabi  (S  70*)  —  Review  —  Rbvebsai. 
_  WiTHODT  Remand. 

Though,  for  error  of  the  circuit  court  in 
dismissing  the  certiorari  to  goash  an  order  of 
the  probate  court  setting  aside  a  local  opti(«i 
election,  the  result  of  which  was  agsinst  sale, 
its  Judgment  will  be  reversed,  yet  the  state- 
wide prohibition  law  twlog  now  in  force,  so  that 
further  prosecution  of  the  cerdoiari  Is  useless, 
the  cause  will  not  be  remanded. 

[Eid.  Note.— For  other  cases,  see  CertUnrari, 
Dee.  DV  I  7a*] 

Appeal  from  Circuit  Court,  Gnllman  Coun- 
ty; D.  W.  Speake,  Judge. 

Petition  of  F.  B.  St  John  for  writ  of  cer- 
tiorari to  quash  proceedings  of  the  Probate 
Judge  was  dismissed,  the  writ  theretofore  Is- 
sued quashed,  and  petitioner  appeals;  Al 
Richter  being  the  appellee.  Reversed. 

J.  B.  Brown,  for  appellant  Gso^  B. 
Parker,  for  appellee. 

MAYFIEO>,  J.  Aroellant  was  one  of  a 
great  number  of  resident  dtlsens  of  Cullman 

county  who  signed  and  filed  with  the  probate 


•ror  othsr  oases  see  same  topic  aad  aeetlea  NUHBBR  la  Dee.  *  Am.  Dlga.  U07  to  Oats,  *  R^orter  IndexM 
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judge  of  that  county  a  petition  praying  that 
the  probate  Judge  call  an  election,  in  aald 
county,  to  determine  whether  the  sale  of  In* 
toxlcating  liquors  should  be  prohibited  in 
that  county,  under  the  prorlBlons  of  the  local 
option  statute  of  February  26,  1007,  now  em- 
braced In  sections  492-511  of  the  Code  of  Ala- 
bama. Tike  election  was  accordingly  ordered 
by  the  probate  Judge,  and  was  held  In  ac- 
cordance with  such  order  and  the  statute 
authorizing  It,  and  resulted  In  a  majority 
against  the  sale  of  Intoxicants.  The  returns 
of  the  election  were  duly  and  properly  made, 
and  canvassed,  and  the  result  was  declared 
and  certified  as  required  by  the  statute.  On 
the  1st  of  January,  1908,  the  appellee,  who 
was  also  a  resident  citizen  of  said  county, 
and  who  owned  and  operated  a  saloon  in  said 
county,  filed  with  the  probate  Judge  a  peti- 
tion praying  that  the  former  order  of  the 
Jndge,  calling  the  election,  and  all  subsequent 
proceedings  bad  thereunder,  be  set  aside  and 
held  for  naught,  on  the  grounds:  (1)  That 
the  local  option  law  under  which  the  election 
was  ordered  to  be  held  was  void;  and  (2) 
that  it  had  been  repealed  by  the  subsequent 
statute  known  as  the  state-wide  prohibition 
act  The  probate  Judge  granted  the  petition 
of  RIchter,  and  set  aside  tals  former  orders, 
declaring  the  election  and  all  the  proceedings 
held  thereunder  rold  and  of  no  effect  This 
appellant  then  applied  to  the  Judge  of  the 
Eighth  Judldal  circuit  (which  circuit  includes 
Cullman  county)  for  a  common-law  certiorari 
to  quash  the  proceedings  of  the  probate  Judge 
In  setting  aside  the  election  as  prayed  in  the 
petition  of  RIchter.  The  circuit  Judge  order- 
ed the  writ  to  issue,  in  accordance  with  ap- 
pellant's petition,  directing  the  probate  Judge 
to  send  up  to  the  circuit  court,  for  the  con- 
sideration of  that  court,  a  full  and  complete 
record  of  the  proceedings  had  before  such 
probate  Judge.  The  petition  for  the  writ  of 
certiorari  recites,  among  other  things :  "That 
said  petition  (for  the  election)  was  signed  by 
your  petitioner,  who  is  a  qualified  voter  of 
said  county,,  and  1,249  or  more  other  qualified 
voters  of  said  county,  as  Is  shown  on  the  face 
of  said  order,  a  copy  of  which  is  attached  un- 
der 'Exhibit  A,'  and  made  a  part  of  this  pe- 
tition." Exhibit  A,  which  is  the  order  call- 
ing the  election,  recites  the  following,  among 
other,  facta :  **0n  this  the  1st  day  of  Novem- 
ber. 1907,  comes  F.  E.  St  John  and  files  In 
this  court,  the  following  petition,  purporting 
to  be  signed  by  1,980  qualified  voters  of  Cull- 
man county,  to  wit  •  •  •  After  having 
filed  and  duly  considered  said  petition,  and 
after  the  names  of  the  persons  who  are  not 
qualified  voters  have  been  eliminated  or  strick- 
en from  satd  petition,  the  court  finds  that  pe- 
tition is  signed  by  1,250  qualified  voters  of 
this  county."  The  probate  Judge,  though  serv- 
ed with  the  writ  of  certiorari,  made  no  re- 
turn thereto.  The  petitioner  (appellant)  then 
made  several  unsuccessful  attempts  to  have 
the  circuit  court  compel  the  probate  Jndge  to 
make  1^  return  of  tlie  proceedings  as  direct- 


ed by  the  writ  Before  any  return  was  ever 
made  by  the  protiate  Judge  to  the  writ,  the 
appellee  and  the  probate  Judge  moved  the 
court  to  dismiss  and  quash  the  proceedings  for 
certiorari,  assigning  many  grounds  in  snpport 
of  the  motion.  The  circuit  court  granted  the 
motion  and  dismissed  the  petition  for  certio- 
rari, and  quashed  the  writ  theretofore  issued 
by  the  circuit  Judge,  taxing  the  appellant  with 
the  costs  of  the  proceedtogs,  and  from  tliat 
Judgment  this  appeal  te  prosecuted. 

A  return  to  the  writ  of  certiorari  issued 
should  have  been  made  or  required,  or  an 
adequate  reason  shown  why  it  was  not  made, 
before  dismissing  the  petition  or  quashing  the 
writ  The  proper  rale  and  practice  in  sacfa 
cases  has  been  thus  stated:  "The  return  is 
a  prerequisite  to  any  review  to  be  uudertak- 
efi  by  the  court  out  of  which  the  writ  issues; 
and,  until  it  Is  made,  the  court  will  not  ren- 
der any  Judgment  or  make  any  order  exc^ 
for  the  purpose  of  enforcing  obedience  to  the 
writ  and  compelling  the  making  of  a  return." 
4  Ency.  PI.  k  Pr.  p.  212,  par.  2 ;  People  v.  Mc- 
Craney,  21  How.  Prac.  fN.  T.)  149.  "Although 
it  Is  the  duty  of  the  ofl3cers  to  whom  the  writ 
is  directed  to  prepare  their  return,  and  al- 
though they  may  be  compelled  summarily  to 
make  a  return,  yet  it  is  incumbent  upon  the 
prosecutor  of  the  writ,  rather  than  the  ad- 
verse party  to  him,  to  see  that  the  return  Is 
made,  and  to  invoke  the  aid  of  the  court  to 
compel  the  compliance  with  the  mandate  of 
the  writ"  4  Ency.  PI.  ft  Pr.  p.  213,  par.  4 ; 
Derton  v.  Boyd,  21  Ark.  294;  Bannister  v. 
Allen,  1  Blackf.  and.)  414;  State  v.  Gibbons, 
4  N.  J.  Law,  45 ;  State  v.  Trenton,  36  X.  J. 
Law,  499;  Dean  v.  Wade,  5  N.  J.  Law,  719. 
"The  return  should  be  made  not  later  than 
the  day  on  whldi  the  writ  is  returnable, 
though  it  may  be  made  at  any  time  during 
such  day.  In  the  absence  of  statutory  pio\i- 
sions  to  the  contrary."  4  E!ncy.  PL  ft  Pr.  213, 
par.  6;  HIU  v.  Young,  3  Mo.  387. 

The  return  of  the  writ  to  die  court  is  es- 
sential to  the  coart's  Jurisdiction  to  review. 
The  application  for  the  writ  la  often  made 
(as  In  this  case)  to  the  Judge  In  vacation,  and 
not  to  the  court  and  the  writ  in  such  case 
is  Issued  by  the  Judge,  and  not  by  the  court 
though  it  is  made  returnable  to  the  court; 
and,  until  a  retura  is  made,  the  court — as 
distinguished  from  the  Judge  as  saxh — ac- 
quires  no  Jurisdiction  of  tiie  subject-matter 
or  controversy. 

Hie  circuit  court  quashed  the  writ  and 
dismissed  the  proceeding  (as  shown  by  this 
record)  upon  the  ground  that  the  petitioner 
(appellant)  had  no  such  Interest  in  the  sub- 
J<ect-matter  as  would  entitle  him  to  the  writ 
of  certiorari;  that  be  had  no  sudi  individual 
Interest  In  the  subject  which  was  so  affected 
by  the  proceedings  in  the  probate  court  aontfit 
to  be  quashed  as  would  authorize  blm  to  ap- 
ply for  the  writ  of  certiorari. 

In  this  the  drcnlt  court  was  likewise  In 
error.  It  is  true  that  the  party  applying  for 
a  writ  of  certiorari  most  show  that  he  has 
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a  peraoDBl  Interest  In  ttie  subject-matter,  and 
DOt  a  mere  pnbUc  Interest.  In  common  with 
ttie  general  pabllc.  Harris  on  Oertforarl,  pb 
4, 1  2.  The  comidete  ansmar  to  tUm  contem- 
tlon  oC  appellee,  and  mpaa  which  the  trial 
court  acted.  Is  that  this  appdlee— the  party 
who  an^Ued,  for  the  certiorari— was'a'part; 
to  the  proceeding  In  the  probate  court,  Ixy 
whldb  the  dlectlon  was  ordered  and  held,  and 
by  which  the  result  was  dedared.  He  was 
a  party  to  the  record  and  proceedings  which 
the  iwobate  Jndge  sabseqnenUy  set  aride  and 
annulled;  and  he.  In  consequence  of  b^ng 
Badly  a  party  to  the  record  and  proceedings, 
had  snch  an  Interest  therein  as  authorised 
him  to  app^  for  a  certiorari  to  quash  and 
vacate  the  secmd  order  made  by  the  probate 
Judge  if  it  was  Told,  as  he  alleced  In  his  pe- 
tition for  a  certlorarL 

Tlie  second  order,  setting  aside  and  annul- 
Une  the  f<nmer  proceedings,  was  had  and 
made  without  any  notice  to  him  who  sought 
and  obtained  the  first  order.  He  may,  hi  a 
prc^>er  case,  obtain  a  certiorari,  to  caned  the 
second  order  or  Jndgmwt  it  It  be  at»olutely 
void — as  in  his  petition  in  this  case  it  Is  al- 
leged to  be.  starkweather  t.  fieeley,  45  Barb. 
(N.  T.)  164. 

It  has  been  held  that  a  citizen  or  qualified 
voter,  who  appears  in  a  proceeding  only  for 
the  purpose  of  showing  cause  wby  a  third 
party  Should  not  obtain  a  license  to  sdl  in- 
toxlcBting  llqnors,  If  antiiorlzed  by  law  so  to 
appear  and  contest  the  right  of  such  third 
party  to  so  obtain  a  license^  has  such  Inter- 
est in  the  granting  of  the  license  that  he  can 
maintain  certiorari  to  review  the  action  of 
the  board  granting  the  license.  McCreary  v. 
Bhodes.  63  Miss.  80& 

It  has  likewise  been  held  the  Supreme 
Court  of  New  Jersey  that  citizens  of  a  mu- 
nicipality, wbo  protest  against  the  action  of 
the  board  of  mayor  and  ald«!inen  in  granting 
a  right  of  way  to  a  street  car  company,  are 
authorized  to  obtain  a  certiorari  to  review 
the  orders  granting  the  right  of  way.  State 
V.  Borough  of  Neptune,  67  N.  J.  Law,  362,  30 
AO.  529.  This  last  case  followed  the  case  of 
Mlddleton  v.  Bobbins,  54  N.  J.  Law,  571,  25 
Atl.  471,  which  was  a  proceeding,  like  this, 
to  test  the  validity  of  an  election,  which  prob- 
ably lays  down  the  proper  rule,  and  which 
determlnea  the  right  of  appellant  in  the  case 
at  bar,  to  obtain  certiorari.  The  court  in  that 
case  says:  "It  has  been  settled  In  the  Su- 
preme Court  that;  when  a  citizen  has  appear- 
ed as  a  remonstrant  against  the  granting  of 
a  license,  and  notwithstanding  such  remon- 
strance the  license  has  been  granted,  snch 
citizen  can  test  the  legality  of  such  license 
by  certiorari.  Dufford  t.  Nolan,  46  N.  J. 
Law,  87;  Austin  v.  AUaoUc  City.  48  N.  J. 
Law,  118,  S  Aa  65.  Both  these  cases  were, 
dted  In  the  <vinlon  delivered  in  the  (Trap* 
hagen)  case,  In  support  of  the  doctrine  that, 
to  entitle  a  persim  to  anwar  as  a  xnosecutor, 


he  must  suffer  a  special  injury.  These  cases 
were  iwesented  as  Instances  whwe  there  ex- 
isted a  special  Interest  in  the  events  which 
entitled  the  remonstrant  to  a  writ  Now,  If 
a  renumstrating  citizen  has  an  Interest  whldi 
entitles  him  to  the  use  of  the  writ  to  test  tbs 
legality  of  a  license,  I  cannot  percdve  wh7 
an  (Ejecting  dUzen  has  not  the  same  rig^t 
to  test  the  l^iallty  for  an  order  for  an  elec- 
tion which  Involves  exactly  ihe  same  matter. 
The  statutes  in  both  Instances  contain  provt- 
slohs  for  the  abearance  and  objections  of 
citizens.  In  both  Instances  the  proceedings 
Involve  a  matter  of  public  policy  of  kindred 
nature.  And  I  think  it  unquestionable  that 
in  both  Instances  the  citizen  who,  by  direc- 
tion of  the  statutes,  comes  in  and  interposes 
his  objection,  becomes  a  party  to  the  proceed- 
ing and  la  thereby  Invested  with  a  peculiar 
lnta«t  whlfdi  Inheres  in  a  party." 

It  follows  that  the  drcnlt  court  erred  In 
dismissing  the  certiorari,  and  the  Judgment 
is  reversed;  but  aa  the  state-wide  prohibition 
law  is  now  In  force,  and  has  been  nistained 
this  court,  a  further  prosecution  of  this 
suit  would  be  in  vain  and  useless  and  of  no 
poasiUe  benefit  to  either  the  parties  ta  the 
public^  and  the  cause  will  wt  be  remanded. 

Bevwsed. 

iDOWDBIUi,  a  X,  and  AKDBBSON  and 
SATBB,  JJ.,  ctmeur. 


CLIBMMONS  V.  STATD. 
(Supreme  Court  of  Alabama.    April  6^  1910J 

1.  Grand  Jtrar  (S  8*)— Fobuatioh. 

Objection  to  the  formation  of  a  grand  jury 
may  be  taken  when  it  i«  not  drawn  in  the  pres- 
ence of  officers  designated  by  law,  or  when 
there  is  some  order  of  the  court  or  action  of 
the  judge,  appearing  of  record,  relating  to  the 
organization,  of  the  grand  Jury,  which  Is  con- 
trary to  or  unauthorized  by  the  statute,  not- 
withstanding Code  1907.  |  7572,  providing  that 
no  objection  can  be  taken  to  an  indictment  oa 
any  ground  going  to  the  formation  of  a  grand 
jury,  except  that  the  jurors  were  not  drawn  hi 
the  presence  of  the  officers  designated  by  lai^ 
and  that  neither  such  objection  nor  aoy  other 
can  be  taken  to  the  formation  of  a  special  grand 
jury  summoned  by  direction  of  the  court. 

[Ed.  Note.— For  other  cases,  see'Grand  Jury, 
Cent  Dig.  $8  16-20;  Dec.  Dig.  (  a*] 

2.  GbAND  JdBT  (I  10*)— FOEMATIOir. 

Code  1907,  |  7257.  requires  the  Jndge  to 
draw  the  grand  Jarors  from  the  Jury  box  when 
no  grand  jury  has  been  drawn,  or  where  from 

any  cause  none  la  returned  for  service  for  any 
term  of  the  court,  .but  Local  Acts  1907,  p. 
S  29,  creating  the  Morgan  county  law  and  equi- 
ty court,  provides  that  the  Judge  may  order  a 
grand  jury  summoned  and  impaneled  to  consid- 
er matters  that  may  come  before  it.  which  Jury 
may  be  summoned  immediately  and  in  what- 
ever manner  the  judge  may  'direct  in  his  min- 
ute entry.  that  the  judge  of  anch  court 
could  otder  the  jury  commission  to  draw  a  ipe* 
clal  grand  jury  where  one  had  not  been  drawn 
tor  a  regular  term. 

fBd.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  1  27;  Dec.  Dig.  |  10.«] 


•For  other  eases  ■••  iam«  topia  asd  section  NPHBSB  In  Dee.  *  Am.  Digs.  1807  ts  date,  A  Reporter  ladtoes 
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3.  WirwEBSEa  d  287*)— Examination  —  R«- 

BCTTAL  —  BlLIcmKO  WHOLE  OF  CONVIRSA- 
TION. 

Where  accused  liad,  on  crosB-examination, 
brought  oat.  part  of  a  converaation  hetween  a 
wititeu  and  toe  person  who  awore  out  the  war- 
rant for  accaseira  arrest  aa  to  threats  of  ac- 
cnaed  towards  such  person,  and  the  reason 
therefor,  the  state  in  rebuttal  could  show  the 
rest  of  the  conversation, 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S  1002;  Dec  Dig.  §  287.*] 

4.  Cbiuinal  Law  (|  1111*)— A2>pbai^Pbb- 
bumpti0re^-c0&bictnes8  ot  blix  of  ex- 
ceptions. 

A  recital  in, the  bill  of  exceptions  that  ac- 
cused bad  brought  out  part  of  a-  conversation, 
on  CTOss-examinatioD,  will  be  treated  as  true  on 
ankeal  so  as  to  support  tlitt  mling  of  the  court 
In  permitting  the  state  to  show  the  zest  of  the 
conrersation  in  rebuttal. 

[Ed.  Note.— For  other  caaea,  see  Criminal  Law, 
Cent  Dig.  i  28M ;  Dec.  Dig,  S  lUl.*] 

D.  C&nciNAi,  la-w  (S  838*>--Evidbncb)— Reli- 

TANCT— SnilLABITT  OF  CONDITIONS. 

Testimony  of  one  as  to  the  time  within 
which,  after  death,  blood  flowed  from  two  bodies, 
was  incompetent  in  a  murder  case,  where  the 
conditiims  of  the  bodies  in  the  two  cases  as  to 
which  the  witness  testified,  and  the  manner  in 
which  death  wa«  Inflicted  in  those  cases,  were 
entirely  dilterent  from  th«  condltioiu  and  mode 
of  death  in  the  case  at  bu. 

[EM.  Note.— For  other  cases,  aee  Grindnal  Law, 
Dec  Dig.  I  83a*] 

6,  CsntiNAL  Law  (|  452*)— Byidbncb— Cou- 

PBTENCT  OF  OPINION  EVIDENCB. 

Such  witness,  not  having  l)een  shown  to 
be  a  practicing  physician  or  surgeon,  nor  to 
have  any  scientific  knowledge  on  the  subject, 
was  incompetent  to  testify  as  to  the  time  in 
which  the  biood  In  a  baman  body  would  coaga- 
late  and  cease  to  flow  after  death ;  the  subject 
bdng  one  of  expert  evidence  and  not  wiUiin 
the  common  knowledge  of  the  court  or  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Gent.  Dig.  SS  1053-1055;  Dec  Dig.  }  452.*] 

7.  Cbiminai,  Law  (j  478*)— Opinion  Evi- 
dence— Qualifications  of  Expert, 

To  authorize  a  witness  to  testify  as  an 
expert.  It  must  appear  that  by  study,  practice, 
experience,  or  observation  as  to  the  particular 
subject  he  has  acquired  a  knowledge  beyond  that 
of  ordinary  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  1065 ;  Dec.  Dig.  |  478.*] 

5.  Chimin AL  Law  (}  778*)— iNSTBUonoNS— 
Shiftinq  Bubden  of  Pboof. 

A  cliarge  that  the  burden  was  not  on  ac- 
eosed  to  prove  that  some  one  else  committed 
the  Clime,  but  that  it  was  upon  him,  after  the 
state  had  shown  a  prima  facie  case,  to  estab- 
lish his  innocence,  was  erroneous,  as  shifting 
the  burden  of  proof  to  accused,  which  is  al- 
ways CD  the  state,  axcept  aa  to  special  defenses 
provided  by  statute  such  «■  Insanity  and  for- 
mer convictitm. 

[EM.  Note. — For  otlier  cases,  see  Criminal  Law, 
Cent  Dig,  1 1849 ;  Dec  Dig.  {  778,*] 

9.  CannNAL  Law  (JS  763,  764*)— Instbuc- 
TiONs— Weight  of  E3videhce. 

A  diarse  that  as  matter  of  law  the  corpus 
ddlctl  had  been  proved,  provided  the  jury  be- 
lieved the  evidence  was  reversible  error  u  npra 
the  weight  of  evidence,  in  violation  of  Code 
1907,  I  686%  providing  that  the  court  shall  not 
diarge  upon  the  tfect  of  the  testimony  unless 


required  to  do  so  by  one  of  the  parties,  and  in- 
vading the  province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S  1731 ;  Dec  Diig.  »  768.  764.*] 

10.  Criminal  Law  (61  763,  764*>— Instbuc- 

TiONB— Weight  of  Evidence. 

A  ctutrge  that  alleged  confessions  of  ac- 
cused were  voluntary,  provided  the  jury  believ- 
ed the  evidence,  and  that  if  they  believed  the 
confessions  and  the  other  evidence  accused  was 
guilty,  was  erroneous,  ss  uiwn  the  weight  of  the 
evidence. 

[Ed.  Note,— For  other  cases,  see  Criminal  Law, 
Gent  Dig.  i|  17S1,  1702;  Dee.  Dig.  ||  763, 
764.*] 

11.  Cbiunal  Law  ({{  763,  764*)— iNsxBtrc- 
noNs. 

The  evidence  being  in  conflict  sa  to  mate- 
ria] ingredients  of  the  offense,  and  palpably  bo 
as  to  accused  being  the  guilty  party,  so  that  if 
accused's  evidence  was  true  he  was  not  guilty, 
the  jury  bavinx  the  right  to  believe  Iiim,  the 
cfaai^  that,  if  the  jury  believed  the  alleged  con- 
fessions of  accused  and  the  other  evidence  in 
the  case,  accused  was  goilty,  would  have  been 
Improper  if  requested  by  the  state. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  IS  1731,  1734;  Dec  Dig.  SI  763, 
764.*] 

12.  Criminal  Law  <||  763,  764*)— Tbiai^ 
Affibuativb  Chabob  of  Guilt. 

A  charge  affirmative  of  guilt,  predicated 
upon  a  belief  of  the  testimony  by  the  jury, 
should  not  be  given  where  there  is  any  evidence 
upon  which  an  acquittal  could  be  based,  or 
where  the  fftcts  pointing  to  snllt  nat  In  laCer^ 
ence  only. 

[Ed.  Note^For  other  oases,  see  (Mmlnal  Law, 
Cent  Dig.  H  1781,  1784;  Dea  Dig .  H  703, 
764.*] 

Appeal  from  Lav  and  Equity  Court,  Mor- 
gan County ;  llionias  W.  Wert,  Jadc& 

Bob  demoHMis  waa  convicted  (tf  murder, 
and  be  appeals.    Reversed  and  remanded. 

John  R.  Sample  and  Callahan  ft  Harris, 
for  appellant.  Alexander  M.  Oaiter,  Atty. 
Qen.,  for  the  State; 

MATFIELD,  J.  Tho  case  made  by  an>^- 
lant  Is  as  follows :  The  accused  was  indict- 
ed, tried,  and  convicted  for  the  murder  of 
Nettle  Edmonson.  The  indlctm^t  waa  found 
at  a  regular  term  of  the  Morgan  county  law 
and  equity  court  by  a  grand  jury  organized 
under  an  order  of  the  court  based  on  the 
faUure  of  the  Jory  OHnmlssioners  to  draw  a 
grand  Jury  for  tliat  term  <a  court  Said  or- 
der directed  the  Jury  commissioners  to  draw 
a  sufllclent  number  of  qualified  citizens  to 
compose  a  grand  jury,  and  the  sheriff  was  . 
therein  commanded  to  summon  the  grand 
Jury  so  drawn.  The  record  shows  that  one 
Tom  Edmonson  and  his  family,  consisting  of 
his  mother,  72  years  of  age.  bis  wife,  his 
daughter.  Nettle  Edmcmson,  IS  yskrs  of  age, 
and  an  Infant  son,  2  years  of  age,  resided  in 
Mo^n  county;  that  the  defendant  lived  on 
Edmonson's  farm  and  cultivated  his  lands  on 
shares,  and  had  done  so  for  several  years; 
that  he  lived  a  short  distance  from  Bdmon- 
son's  house,  and  the  defoidant  and  Edmon- 
son and  bis  family  bad  always  been  friends. 


•Tm  sthsr  essss  sss  saau  toplo  aafl  ssotloB  MUMBHt  In  Deo.  *  Am.  Digs.  UOT  U  date,  ft  Riportw  Indoia 
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On  the  nli^t  of  Norember  26, 1906,  Tom  Ed- 
monwn't  home  wu  dlscoTered  to  be  on  fire, 
and  his  neli^bor^  indndlng  the  d^radant, 
nubed  to  the  seme.  On  arrivliii^  the  honae 
ftn^btrn  were  discovered  to  be  In  flamee,  and 
It  was  impossible  for  any  one  to  enter  or 
go  near  to  either.  Search  was  immediately 
made  to  ascertain  the  whereabouts  ot  Tom 
Edmonson  and  the  dlffwent  members  of  bis 
family ;  but  none  of  them  conld  be  located. 
liEter  in  the  night,  and  dnrlng  the  barnlQg 
of  the  bouse,  a  body  was  seen  lying  within 
me  of  the  rooms  on  a  bed,  with  (ace  down, 
and  it  was  taken  from  the  burning  ballding, 
together  with  the  bedding  and  bed.  The  bed- 
ding, bedtick,  and  feathers  under  the  body 
were  saturated  with  "fresh  red  blood."  This 
body  was  tdentlfled  to  be  that  of  NetUe  Ed- 
monson. A  phyeiclan  examined  the  body  and 
fODDd  two  wonads,  one  a  cut  or  stab,  In  the 
right  side  of  the  diest;  the  other  a  gaafa  or 
alight  cut  on  or  near  the  collar  bone.  The 
physician  testified  that  these  wounds  were 
not  fatal.  No  other  bodies  were  found  In  the 
honse,  bat  a  part  of  the  body  of  Tom  Ed- 
monson's wife  or  mother,  and  a  foot  of  his 
infant  woa,  were  found  in  the  bam  in  the 
cotton  seed  room,  and  also  the  carcass^  of 
Tom  Edmonson's  three  males.  Near  the  hu- 
man bodies  found  in  the  seed  room  was  found 
an  open  knife,  identified  as  that  of  Tom  Ed- 
QKmson,  the  blade  of  which  was  corroded  and 
stained.  Extensive  search  failed  to  discov- 
er any  trace  of  Tom  EdmonsoOt  his  body, 
or  any  part  thereof.  The  open  knife  identi- 
fied to  be  that  of  Tom  Edmonson  was  dellv- 
ered  to  the  physician,  and  the  blade  inserted 
into  tbe  wounds  of  Nettle  Edmonson,  and 
"the  wound  fit  the  blade  of  tbe  knife,"  and 
the  blade  of  the  knife  fitted  the  hole  In  the 
clothing  of  Nettle  Edmonson  that  correspond 
to  tiie  wonnd  in  her  chest 

It  appears  that  Tom  Edmonson  was  a  sim- 
ple-minded man  and  incapable  of  transacting 
macb  business;  that  during  the  afternoon  pre- 
ceding the  fire  he  was  at  his  home,  and  was 
mad;  that,  some  days  br  weeks  after  the  fire, 
blood  was  found  In  and  about  the  home  of 
tbe  defendant,  and  also  out  near  the  grave- 
yard, some  distance  from  Tom  Edmonson's 
house  and  that  of  defendant.  A  coroner's 
jury  was  held  at  the  home  of  the  defendant 
the  day  following  the  fire,  which  a  great  num- 
ber of  people  attended.  At  this  investigation 
no  blood  was  seen,  at  any  of  these  va- 
rious places  about  defendant's,  as  was  found 
many  days  or  weeks  afterwards.  Tbe  day 
after  the  fire,  parties  were  searching  in  al- 
most every  dlrectlra  from  the  Edmonson 
home,  and  In  and  around  the  graveyard.  The 
burial  of  the  remains  of  Tom  Edmonson's 
family  occurred  at  this  grav^ard*  drawing 
great  crowds  of  people;  but  no  one  discov- 
ered the  blood  Lu  the  sedge  grass,  which 
was  found  thereafter,  only  10  or  15  feet  from 
tbe  public  highway.  Numerous  witnesses  tes- 
tified that  the  blood  afterwards  found  was 
not  about  tbe  iffonlses  the  day  after  the 


Are.  Hie  first  coroner's  Jury  rstnmed  the 
Twdict  that  the  family  of  Tom  Edmonson 
had  been  killed  1^  Tom  Edmonson,  and  that 
he  was  at  large,  and  the  sec<md  conmer's 
Jury  found  that  the  family  came  to  tb^ 
deaths  at  the  bonds  of  unknown  parties. 

The  record  discloses  that  defendant  was  al- 
leged to  have  made  a  statement  to  one  Gib 
liUker,  his  13  year  old  n^hew,  on  the  morn- 
ing before  the  night  of  the  fire,  and  broached 
tbe  conversation  In  this  manner:  "I  wlU 
tell  you  something.  If  yon  will  promise  not 
to  tell  it,  and  I  said  I  would  not  teU.  Be 
made  me  take  20  cents  not  to  tell  it.  He 
then  said  he  had  killed  BdnKmson  and  his 
family,  and  for  me  to  go  to  sidiool  and  not 
tell  anybody,  and  when  he  handed  me  the 
monc^  he  said  not  to  look  sad  that  day.  I 
weat  on  to  school  and  stayed  at  sdiool  all 
day  4oDg  and  did  not  tell  any  (me.  When  I 
left  school,  I  came  batac  to  defendant's  house 
the  same  way  I  had  gone  that  morning,  and 
when  I  was  passing  his  .honu  be  came  ont 
and  walked  with  me  down  the  path  a  little 
piece  and  asked  me  if  I  had  told  any  one, 
and  I  told  him  that  I  had  not.  He  then 
said  that  he  was  going  to  put  them  all  in 
the  house  and  bum  them  up  that  nlgbt  That 
that  morning,  when  he  wait  up  then  to  feed, 
tbe  whole  family  got  after  him,  some  with 
sticks,  some  with  rocks,  some  with  knives, 
and  be  bad  to  kill  them.  He  said  that  Net- 
tie was  pretty  high  strung  and  like  to  have 
gotten  away  from  him;  that  he  ran  hw.np 
the  road  to  tbe  graveyard  and  caught  her 
and  had  a  struggle  with  her,  and  she  like 
to  have  gotten  away.  He  said  she  was  lying 
out  In  the  old  field  up  there,  and  that  he 
was  going  to  put  them  all  In  the  house  and 
set  it  afire  and  then  hallow  and  then  ring  tbe 
bell.  He  told  me  to  tell  my  father  and  moth- 
er when  they  saw  the  fire  down  there  that 
night  that  they  had  better  not  come  down 
tberfc" 

It  further  appears  that  one  Harry  Cul- 
breath  was  at  the  home  of  Tom  Edmonson  at 
about  10  o'clock  in  the  morning  of  the  day 
Just  preceding  the  fire,  and  saw  Tom  Edmon- 
son, his  wife,  and  some  of  the  other  members 
of  his  family,  and  talked  with  them.  Other 
testimony  showed  that  the  family  was  at 
home  late  In  the  afternoon,  and  a  few  hours 
prior  to  tbe  fire. 

The  testimony  of  expert  witnesses  showed 
that  the  blood  In  tbe  human  body  would  co- 
agulate in  SO  minutes  after  death. 

It  appears  that  the  defendant  was,  before 
the  tragedy,  a 'man  of  good  character. 

The  d^endant  made  motion  to  quash  tbe 
Indictment.  The  five  grounds  of  the  motion 
presented,  in  varying  form,  but  two  legal 
propositions:  (1)  That  the  indictment  was  not 
round  by  a  grand  jury  drawn  in  tbe  presence 
of  the  officers  designated  by  law;  (2)  that 
the  Indictment  was  grounded  apoo  an  order 
of  the  court  for  tbe  organization  of  the  grand 
Jury,  which  wder  was  without  any  wan-ant 
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In  the  Btatnte  or  wbm  ocmtrarr  to  Its  provl- 
Blons. 

After  the  introduction  of  the  evidence  ad- 
dressed to.  the  vailous  grounds  of  the  motion, 
the  court  OTermled  the  samei  and  the  defend- 
ant excepted.  The  defradant  also  raised  the 
same  questions  In  the  form  of  six  pless  In 
abatement  Pleas  4,  6,  and  6  were  demurred 
out,  and  issue  Joined  on  pleas  1,  2,  and  8.  and 
the  same  evidence  was  Introduced  in  support 
of  the  pleas  as  was  introduced  to  the  motion, 
whereupon  the  court  gave  to  the  jury  the 
general  afflrmaUTe  diarge  at  the  req,uest  of 
the  state,  and  the  defendant  excepted. 

The  objections  to  the  indictment  were 
grounded  upon  Qie  following  order  of  the 
conrt,  made  at  a  regular  torm  thereof,  for  a 
grand  Jurr  for  said  term:  **Monda7  momli^ 
February  1, 19p9.  State  of  Alabama.  M(Hvan 
Opnnty.  Margaa  County  Law  and  Squlty 
Court.  Be  It  remembered  that  at  a  regular 
term  of  the  Morgan  county  law  and  OQuity 
court,  begun  and  hdd  for  the  county  of 
Uorgan,  at  the  courthouse  of  said  county  In 
the  (dty  of  Decatur,  Ala.,  commencing  on 
Monday,  February  1,  1908,  present  and  pre- 
siding the  Honorable  Thot.  W.  Wert,  Judge ; 
D.  F.  Oreene,  s(dlcltor;  J.  S.  Fowler,  clerk; 
and  ThoB.  B.  Bislp^  aherllE  of  said  county. 
The  court  being  duly  opmeA  acccadlng  to 
law,  and  the  commissioners  having  failed  to 
draw  a  grand  Jury  for  this  term  of  die  court, 
and  the  court  being  of  the  opinion  that  a  spe- 
cial grand  Jury  should  c«iTene  to  c«islder 
any  violations  of  the  l^w  and  to  perform  oth- 
er duties,  and  the  court  being  of  the  opinion 
that  the  Jury  conunisslon  should  draw  said 
fecial  grand  Jury:  It  is  ordwed  that  said 
ctmunlsslon  drew  Immediately,  as  Is  required 
by  law,  a  sufficient  number  of  qualified  dtl- 
ueoB  to  compose  said  special  grand  Jury,  and 
the  sherUE  Is  hereby  ordered  to  summon  same, 
to  be  and  ai^ear  at  the  courthouse,  Morgan 
county,  Ala.,  at  10  o'clock  a.  m.  February  9, 
ld09L  Dated  Feb.  1,  1900." 

SectlMis  6  and  7  of  the  act  creating  the 
Morgan  county  law  and  equity  court  pro- 
vide that  the  court  shall  have  two  regular 
terms  each  year,  known  as  the  spring  and 
fall  terms  of  court ;  the  spring  term'  to  begin 
on  the  flrat  Monday  In  February  and  end 
June  80th,  and  the  fall  term  to  begin  the 
first  Monday  In  S^tember  and  end  De- 
cembw  81st.  The  sessions  at  the  court  to 
be  hdd  during  these  terms  are  left  to  the 
discretion  of  the  presiding  Judge,  fixed  by 
an  order  entered  of  record.  Local  Acts 
1907,  p.  193.  Section  20  of  this  act  under- 
takes to  provide  against  any  failure  of  tlie 
Jury  commissioners  to  perfbrm  their  duty 
In  this  Instance,  as  well  as  to  provide 
against  other  contingencies  that  ml|^t  arise 
from  other  causes.  It  provides:  "That 
whenever  for  any  cause  a  Jury,  grand 
or  petit,  shall  be  quashed  by  the  court 
or  than  fail  to  have  been  draton  or  turn- 
moMd,  or  if  drawn  and  suQunoned,  shall 
fall  to  attoid,  the  court  may  forthwith  ct* 
dsr  the  sberlir  to  summon  from  ib»  qoallflad  [ 


donna  of  Hmgan  county,  a  Jury  or  ju- 
rlest  to  serve  toe  any  time  spectfled  or  or 
dered  by  the  oonrt"   (Italics  supplied.) 

It  is  wdl  recoKnised  in  this  court  that 
obJectl<m  to  the  formation  of  a  grand  Jury 
may  be  allowed  In  two  classes  of  cases: 
(1)  yVheXL  not  drawn  ia  the  presence  of  the 
officers  designated  by  law;  <2)  when  then 
is  some  order  of  the  oovrt  or  action  of  tb« 
fudffe  aivearltv  of  record,  relatlug  to  the 
organization  of  the  grand  Jury,  which  ia 
etmtrary  to  or  nnanthorlaed  by  the  statute 
notwithstanding  section  7972  ot  the  Oode^ 
Nordan  v.  State,  143  Ala.  22,  39  South.  406; 
Fryer  v.  State,  14S  Ala.  7,  41  South.  172; 
BlUingslea  v.  State,  68  Ala.  480;  Cross  t. 
State,  68  Ala.  40;  Scott  v.  State,  63  Ala.  68; 
O'Bymes  v.  State.  51  Ala.  27-28;  Berry  v. 
State,  63  Ala.  126.  127;  Tucker  v.  State, 
152  Ala.  1,  44  South.  5S7,  588. 

SecttoA  88  of  the  local  act  above  referred 
to,  as  last  amended,  among  other  things 
I»OTldeB  as  follows:  "That  at  any  time 
during  the  vacation  or  during  any  regular 
term  of  ssld  court  If,  in  the  opinion  of  the 
Judge  of  this  court,  a  session  of  tlie  oonrt 
shall  be  held,  the  Judge  of  this  court,  upon 
making  a  minute  entiy  ther^r,  la  hweby 
empowered  and  authorised,  to  dedare  this 
court  in  session  for  such  purpose  or  purposes, 
that  he  may  deem  proper,  and  the  Judge 
of  said  oonrt  be  and  he  Is  hereby  author* 
ized  to  order  a  grand  Jury  summoned  and 
Impaneled  to  consider  matters  that  may 
come  befora  It.  and  whldi  said  grand  jair 
may  be  summoned  Immediately  and  in  what- 
soever mannw  the  Judge  may  direct  In  said 
minute  entry.  •  •  «••  See  section  S8,  Geo. 
Acts  1807,  p.  633.  amending  the  local  statute 
above  referred  to. 

The  Indictment  was  found  at  a  r^ular 
term  of  the  court,  and  not  at  a  special  or 
adjourned  term;  and,  conseqnaitly,  aec- 
tlons  7260  and  7261,  nor  8248.  Code  1907,  do 
notaroly.  It  has  been  hdd  by  this  court  that 
there  Is  a  field  ofoporatlon  foreadi  of  these 
statutes  (Holland's  C!ase^  GO  SoatH.  21fi);  but 
this  case  Ishot  within  the  scope  of  any  one 
of  the  three;  It  foils  within  the  scc^  of  sec- 
tion 7257  of  the  Code,  irtildi  requires  the 
Judge  to  draw  the  grand  Jurors  from  the  Jury 
box  when  no  grand  Jn^  has  been  drawn 
or,  from  any  other  caus^  none  is  retomed 
for  service  for  any  term  of  the  oonrt  The 
law  requiring  the  judge  to  draw  the  Jnry, 
he  vnnild  have  no  authority  in  ttils  cose  to 
order  the  oommlssloners  to  draw  It.  But  the 
local  statute  waAer  which  this  grand  jury  was 
oiganlaed  authntaes  the  Judge  '*to  ordw  a 
grandjury  summoned  and  Impontied  *  * 
in  whatever  manner  he  may  direct  In  the 
minute  entry."  ^Is,  of  course^  authorised 
the  proceedings  bj  whldi  the  grand  jury  was 
drawn,  summoned,  and  organised. 

Sectloa  7572  ot  ttie  Code  Is  as  fidlows: 
"Ko  objecttdm  can  be  taken  to  an  indictment, 
by  plea  In  abatement,  or  otherwise,  <m  the 
ground  that  any  member  of  the  grand  Jury 
wo  not  IflfsUjr  qiialUled«  or  Oiat  tbm  fftaad 
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Jonm  were  sot  legally  drawn  or  Bammoned, 
or  on  any  other  groond  going  to  the  formation 
cf  the  grand  Jury,  except  that  the  jurors 
were  not  drawn  In  the  presence  of  the  officers 
designated  by  law;  and  neither  this  objec- 
tion nor  any  other  can  be  taken  to  the  for- 
mation of  a  special  grand  jury  annimoned  by 
the  direction  ot  the  court." 

It  therefore  clearly  appears  that  the  grand 
Jnry  in  this  case  was  drawn  by  the  Jury 
commlwtoners  of  Morgan  county,  who  were 
Hie  posons  designated  by  law  to  perform 
this  dnty,  and  that  the  order  of  the  Judge 
or  court  relating  to  the  organization  of  the 
grand  Jury  was  authorized  by  the  local 
statute— the  only  two  grounds  available  to 
qna^  the  indictment  It  therefore  follows 
that  the  Indictment  was  good,  and  unas- 
sailable by  motion  to  quash  or  by  pleas 
in  abatement  on  the  grounds  allied.  It 
waa  Ute  evident  purpose  of  the  local  statute 
above  to  authorize  the  Judge  or  court  to 
direct,  by  minute  entry,  how  the  grand 
Jnry  should  be  drawn,  sonrnKmed,  and  or- 
guised.  To  this  extent  It  Is  different  from 
the  general  law. 

I>nrlng  the  rebuttal  examination  of  one 
of  the  state's  witnesses,  the  solicitor  pro- 
po>nnded  to  the  witness  the  following  ques- 
tion: "Detail  what  Rufe  Luker  said  to 
you  when  he  came  to  you  to  swear  out  the 
warrant  for  the  arrest  of  the  defendant" 
The  defendant  objected  to  the  question,  as- 
signing proper  grounds ;  but  the  court  over- 
ruled his  objection  and  allowed  the  witness 
to  answer.  He  answered  as  follows:  "Rufe 
said:  'Come  out  here!  I've,  or  you've,  got 
to  arrest  Bob  Clemm<»u,  and  do  It  now.*  He 
said  that  Bob  had  threatened  to  kill  him 
and  bis  boy  01b,  and  I  asked  blm  why, 
and  he  said  that  the  defendant  had  told 
him  and  his  boy  that  he  had  kUled  Tom 
Edmonson  and  his  whole  family  and  had  put 
than  in  the  house  and  bam  and  •  burned 
them  up."  The  defendant  then  moved  to 
eixclnde  the  answer,  upon  the  same  grounds 
as^gned  to  the  question ;  but  the  court 
overruled  bis  motion,  to  which  actions  of 
the  court  as  to  the  question  and  the  answer 
the  d^endant  duly  excepted.  '  This  would 
clearly  be  reversible  error,  but  for  the 
recital  in  the  bill  of  exceptions  that  the 
defendant  bad  brought  out  a  part  of  this 
conversatltHi  on  cross-examination.  If  this 
was  true  (and  we  must  so  treat  It,  to  sup- 
port the  ruling  of  the  court),  it  was  not 
error,  bot  was  proper. 

The  defendant  In  order  to  rebut  or  dis- 
prove the  testimony  of  the  witness  Luker 
and  his  son,  who  testified  as  to  confessions 
made  by  the  defendant  on  the  morning  of 
the  day  preceding  the  night  of  the  fire 
— when  the  dead  bodies,  in  which  at  that 
time  the  blood  was  warm,  were  found  In 
the  burning  bouses — offered  physicians  and 
smrgeons  as  experts  to  prove  that  blood 
would  coagulate  and  cease  to  flow  In  the 
human  body  from  one-half  to  an  boar  after 


death.  To  rebut  this  evidence  of  the  »- 
perts,  the  state  Introduced  a  witness,  one 
W.  B.  Tucker,  who  was  shown  not  to  be  a 
practicing  physician  or  surgeon,  and  to 
have  no  scientific  knowledge  on  the  sub- 
ject but  who  was  shown  to  have  had  some 
experience  as  to  the  flow  of  blood  from 
two  dead  bodies;  and  he  was  allowed  by 
the  court,  over  defoidant's  objections  and 
exertions,  to  relate  his  experience  as  to 
the  time  within  which,  after  death,  blood 
flowed  from  those  two  bodies,  and  to  give 
his  <^lnlon  that  blood  in  the  human  body 
would  not  coagulate  in  one-half  to  an  hour 
after  death.  This  was  clearly  error.  The 
first  question  sought  to  introduce  a  qwdea 
of  comperlsonB  or  experiment  as  to  the 
flow  of  blood  from  dead  bodies,  which  waa 
unwarranted  by  the  law  or  rules  of  evi- 
dence. The  conditions  of  the  bodies  In  the 
two  cases  as  to  which  the  witness  testified, 
and  the  manner  In  which  death  was  in- 
filcted  In  those  cases,  were  so  entlrtiy 
different  from  the  conditions  and  mode 
(rf  death  in  the  case  at  bar  that  it  would 
be  dangerous  to  allow  such  comparisons. 
Mayfleld'a  T>ig.  vol.  5,  p.  404,  subd.  50; 
volume  1,  p.  340.  The  matter  being  In- 
quired about,  viz.,  the  time  In  which  the 
blood  would  coagiilate  and  cease  to  flow 
in  dead  bodies,  was  certainly  the  subject 
of  expert  evidence,  and  not  within  the 
common  knowledge  of  the  court  or  the  jury. 
The  witness  was  not  shown  to  be  qualified 
to  give  his  opinion  as  an  expert  on  this 
subject  The  mere  fact  that  he  bad  seen 
blood  flow  from  two  dead  bodies,  on  prior 
occasions,  did  not  render  him  competoit 
as  an  expert  on  this  subject  To  author^ 
Ize  a  witness  to  give  an  opinion  as  an  ex- 
pert it  must  appear  that  by  study,  prac- 
tice, experience,  or  observation  as  to  the 
particular  subject,  he  has  acquired  a  know- 
ledge beyond  that  of  ordinary  witnesses; 
otherwise,  he  would  not  be  an  expert  and 
his  knowledge,  skill,  or  experience  is  not 
considered  sufficient  to  Inform  the  court 
OT  to  guide  the  jury  In  reaching  a  correct 
conclusion  upon  the  subject  of  Inquiry.  Wig- 
more  on  Bv.  S  556;  Mobile  Co.  v.  Walker, 
58  Ala.  290 ;  Commonwealth  v.  Farrell, 
187  Pa.  408,  41  Atl.  382;  Kllboume  et  al. 
V.  Jennings  et  al.,  38  Iowa,  533 ;  Burgess' 
Case,  119  Ala.  669,  24  South.  727.  Evi- 
dence like  this  was  condenmed  by  this 
court  In  the  case  of  Rash  v.  State,  Gl 
Ala.  89,  in  which  case  It  was  held  that 
one  who  had  been  in  the  late  war,  and  had 
observed  the  range  of  balls,  in  many  gun- 
shot wounds,  but  who  was  not  a  physician,  a 
surgeon,  or  an  expert,  was  not  quallfled 
to  testify  as  to  the  range  of  the  balls  in 
some  of  the  wounds  which  he  had  so  observ- 
ed, hut  that  a  physician  or  surgeon  with 
experience  as  to  such  wounds  was  an  ex- 
pert, and  could  give  his  opinion  as  to  how 
the  wounds  were  Inflicted  iip<m  deceased. 
In  a  homicide  trial. 
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62  BOUTHBBN  BBFORTBB. 


'  Am  a  part  of  flu  wal  dia^  of  the  coort^ 
tbe  Jnry  wrae  Instmcted  aa  foUows :  "It  la 
not  on  the  d^endant  to  prove  that  aome  one 
else  committed  the  crime;  but  it  la  vpon  him. 
after  the  state  haa  ahown  a  prinia  fade  caa^ 
to  establish  hla  innocenoe."  To  this  part  of 
the  charge  the  defendant  excepted.  This 
mndi  was  error.  It  la  not  upon  tbe  accnaed 
to  eatabllah  hie  innocence  when  tbe  state  baa 
ahown  a  prima  fade  case  of  ghilt  The  rice 
of  the  Instractlon  la  that  it  improperly  places, 
and  ablfts,  the  burden  of  proof  In  criminal 
caaea.  It  would  be  correct  in  a  dvil  anit,  but 
not  In  a  criminal  triaL 

This  court  haa  ruled  as  fbllowa  upon  these 
anestiona:  The  bnrden  of  proof  ia  always  up- 
on tbe  state,  and  la  never  shifted  ixpon  the 
defendant,  except  as  to  special  defenses  pro- 
Tided  by  atatute,  audi  aa  Inaanit^,  former 
conviction,  etc  Wharton  r.  State,  73  Ala. 
366;  Whitten  v.  State,  115  Ala.  72.  22  Sonth. 
488;  Martin's  Case,  119  Ala.  1,  25  South.  255. 
Under  an  Indictment  for  an  assault  with  In- 
tent to  mnrder,  tbe  bnrden  of  proving  the 
alleged  intent,  as  well  as  the  other  facts 
wblcb  constitute  the  felony,  ia  on  the  atate ; 
and  a  charge  which  selects  a  portion  only  of 
tbe  facts  disclosed  by  tbe  testimony,  and  In- 
structs tbe  Jury  that.  If  these  facts  are  prov- 
ed, "the  law  presumes  that  the  act  was  ma- 
licious," and  that  the  defendant  "Intended  to 
kill,"  Is  erroneous,  because  It  shifts  the  bur- 
den of  proof,  and  loses  sight  of  the  recogniz- 
ed distinction  between  dvll  and  criminal'  cas- 
es In  the  measure  of  proof.  Nor  Is  the  error 
cured  by  further  Instructing  them.  In  a  sub- 
segnent  portion  of  the  charge,  that  these  pre- 
sumptions of  law  only  arise  In  the  absence  of 
evidence  tending  to  qualify  or  explain  the  se- 
lected facts,  and  may  be  rebutted,  quallfled, 
or  explained  away  by  tbe  evidence;  "so  that. 
If  they  find  the  facta  upon  which  these  pre- 
sumptions of  law  arise,  with  other  evidence 
tending  to  qualify  or  explain  them.  It  will  be 
their  duty  to  consider  all  the  evidence  In  con- 
nection, and  if,  upon  tbe  whole  evidence,  they 
entertained  a  reasonable  doubt,  they  should 
acquit  the  defendant"  Ogletree  v.  State,  28 
Ala.  693.  Strictly  speaking,  the  burden  of 
proof  Is  never  on  the  defendant  to  establish 
his  Innocence,  or  to  disprove  the  facta  neces- 
sary to  establish  tbe  crime  for  which  be  is 
charged.  In  all  criminal  cases,  If  the  evi- 
dence, any  or  all  of  it,  raises  lu  the  mind  of 
the  jury  a  reasonable  doubt  as  to  his  guilt, 
he  should  be  acquitted.  Benson's  Case,  112 
Ala.  41.  21  South.  79;  Whltten's  Case,  IIS 
Ala.  72.  22  South.  483.  See  Howard's  Case, 
110  .\la.  02.  20  South.  365.  Tbe  rule  at  one 
time  prevailed  In  this  state  that  the  burden  of 
proof  was  on  the  defendant  to  satisfy  the 
Jury  that  he  was  Incapable  of  forming  spe- 
cific Intent  (Ponvllle's  Case.  91  Aia.  38,  8 
South.  OSS) :  but  the  present  rule  is  that.  If 
from  all  the  evidence  the  Jury  have  a  rea- 
sonable doubt  of  the  defendant's  guilt,  he  Is 
entitled  to  an  acquittal.  Whitten  v.  State, 
115  Ala.  72,  22  South.  463.  It  Is  error  to  in- 


atnict  tba  ivry.  In  a  crUtalnal  caae^  that,  if 
the  proof  left  the  queetion  of  the  deftedantl 
CuUt  or  Innocence  in  eqalpoise^  tb^  conld 
not,  on  that  accomit  alon^  aoquit  Winter  ft 
Sdsson  V.  State,  20  Ala.  89. 

The  court,  among  other  things,  and  as  a 
part  of  tbe  oral  charge^  alao  instmcted  ttie 
Jury  as  follows :  **I  diai^  yon  aa  a  matta 
of  law  that  the  oorpoa  delicti  haa  bem  prov- 
en In  this  case,  provided  you  believe  the  evi- 
dence." Thla  waa  also  «rror  to  reverse  It 
waa  cortainly  a  charge  upon  the  ettecA  of  die 
evidence,  and  in  violation  of  section  63u2  of 
Che  Cod&  It  was  llkewlae  an  Invuton  of  tbe 
province  of  the  jury.  While  Iben  was  aof- 
fident  evidence  In  the  ease  aa  to  tbe  ivoof 
the  corpna  delicti.  If  tbe  Jury  so  found,  to 
support  a  conviction^  and  to  antborbse  tbe  ad- 
mlaslon  of  evidence  aa  to  omfeaalons  the 
defendant,  yet  the  suffldeocr  thereof  waa  a 
Question  tor  the  Jury,  and  not  for  the  court 
This  eonrt.  In  Onslow's  Case,  76  Ala.  47, 
spoke  on  this  subject  aa  ftdlows:  '^e  laui- 
not  assent  to  the  proposition  Insisted  on  lliat 
tbe  suffld«icy  of  the  proof  of  the  corpus  de- 
licti la  a  question  for  tbe  court,  and  not 
for  tbe  Jnry.  Oreenleaf  •  *  •  obaervea: 
The  proof  <tf  the  diarge  in  criminal  caoaes 
Involves  tbe  proof  of  two  distinct  proposi- 
tions:  First,  that  the  act  Itself  was  done; 
and,  secondly,  that  it  was  done  by  the  person 
charged,  and  by  none  other — in  other  words, 
proof  of  the  corpus  delicti,  and  of  the  iden- 
Utv  of  the  prisoner.'  The  ascertainment  that 
an  offense  has  been  committed  Is  as  essential 
to  conviction  as  that  tbe  defendant  Is  the 
guilty,  agent  Both  of  these  essential  propo- 
sitions are  for  tbe  determination  of  the  Jury, 
and  both  must  be  proved  beyond  a  reasonable 
doubt  To  hold  that  the  court  must  dedde 
ultimately  either  of  these  propositions  would 
be  tantamount  to  a  denial  of  the  constitu- 
tional rig^it  of  trial  by  Jury.** 

Tbe  court,  also  as  a  part  of  Its  oral  charge, 
instructed  the  Jury  that  the  allied  confes- 
sion of  the  accused  was  voluntary,  provided 
they  believed  the  evidence.  This  was  like- 
wise a  charge  upon  the  effect  of  the  evidence 
and  an  Invasion  of  the  province  of  the  jury. 
Immediately  following  thla  expression  as  to 
the  confession's  being  voluntary,  the  trial 
court  instructed  the  Jury  as  follows:  "And 
If  you  believe  these  confessions  of  the  de- 
fendant and  tbe  other  evidence  In  the  case, 
the  defendant  Is  guilty."  This  was  error, 
for  tbe  same  reasons  assigned  to  the  other 
parts  of  the  oral  charge,  and  for  the  further 
reason  that  It  would  have  been  Improper  If 
requested  by  the  state.  The  evidence  was  In 
conflict  as  to  material  Ingredients  of  the  of- 
fense, and  palpably  so,  as  to  the  accused's  be- 
ing the  guilty  party.  It  tbe  evidence  of  tbe 
defendant  was  true,  he  was  not  guilty,  and 
the  Jury  bad  the  right  to  believe  him. 

The  evidence  being  thus  in  conflict  and 
much  of  It  resting  In  inference,  the  affirma- 
tive charge  could  not  be  given,  evea  with 
the  usual  bypotbesis — ^"If  requested."  Upon 
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this  qoestbm  this  coort  baa  spoken  u  M.- 
lows:  "In  the  abdenoe  of  eonfllctlng  testt- 
moiiy  to  the  fact  of  guilt,  a  chai^  afflnn- 
atlTe  of  cDllt  iHCdlcated  upon  a  btSitt  of  the 
teatlnumy  t^^  the  jury  may  be  given,  thaagh 
this  conit  haa  reiterated  that  audi  a  charge 
la  of  donbtfol  imvriety  agalnat  a  deCuidant 
In  a  criminal  case,  and  should  never  be  ^Ten 
whCTe  there  la  any  erldoKe  upon  which  a 
Terdict  of  acquittal  could  be  based,  or  wboe 
the  facta  in  evidence  pointing  to  guilt  rest 
In  inference  only.**  Taylor  v.  Stattk  121  Ala. 
25,  2S  South.  689. 

The  Judgment  la  revened.  and  Ow  cann  la 
remanded. 

Bev«rsed  and  remanded. 

DOWDELU  OL  J.,  and  AITDBRSON  and 
SATRm  JJ.,  concur. 


BANK  OP  COFFEE  SPRTNGS  t.  W.  A.  Mc- 
GILVRAT  &  CO. 

(Snprene  Court  of  Alabama.   April  21,  1910.) 

L  Banks  aKd  Bankinq  (|  .189*)— Gheoks— 

Actions— Defenses— Fraud. 

In  sD  action  amiost  a  bank  od  a  cashler'i 
dieck  assigned  to  plaintiffs,  pleas  that  plaintiffs, 
ttr  one  of  them,  procured  the  check  to  be  Is- 
mari  by  false  representations  as  to  the  aeeuritT 
^vea  or  to  be  given  to  the  bank  to  secure  a 
loan  hj  the  baift  to  the  pavees  of  the  check, 
which  the  check  represented,  and  that,  as  a 
part  of  the  scheme  to  defraud  the  bank,  plaio- 
tiffs.  or  one  of  them,  had  the  check  inaorsed 
and  assigned  to  him,  stated  a  complete  defense. 

iEd.  Note.~For  other  cases,  see  Banks  and 
Banking,  Dec  Dig.  {  189.*] 

2.  Bankb  and  Banking  (9  226*)— Cbscks— 
Actio  na—DarENSEs — Fbaud. 

Where,  In  an  action  against  a  bank  on  a 
cashier's  cheek  transferrad  to  plalntllf.  the  bank 
pleaded  plaintiff's  fraud  in  procuring  the  diecfc, 
replioationa  not  denying  the  fraud,  nor  oon- 
fesaiog  and  avoiding  the  effect  thereof,  but  al- 
leging that  sfter  the  check  had  been  transfer- 
red to  plaintiff  he  had.  in  consideration  there- 
of, released  the  payees  from  their  iodebtedoess 
to  him  and  delivered  np  a  note  and  mortgage 
securing  the  indebtedness,  and  that  defendant  s 
cashier  procured  from  the  payees  of  the  chedc 
a  note  and  mortgage  to  a  partnership  of  which 
the  easier  was  a  member  to  secure  the  loan 
made  by  the  bank  evidenced  by  the  check,  and 
0iat  the  bank  was  therefore  estopped  from  set- 
ting  up  such  fraud,  or  that,  after  discovering 
It,  defendsnt  bad  ratified  the  transaction,  were 
inefficient  and  demnrrable. 

[Eld.  Note.— For  other  cases,  sea  Banks  and 
BanUng.  Dec.  Dig.  |  226.*] 

8l  Bankb  and  Banking  ({  188*)— Acis  or 
GAaHiBa— Takinq  Sbcubitt— Bstofpbl. 
Where  a  bank  claimed  that  a  cashier's 
dbeck,  representing  a  loan,  had  been  procured 
bom  it  by  i^alntiff's  frand  and  then  transferred 
to  plaintiff,  the  act  of  the  bank's  easbier  in  tak- 
lag  a  mortgage  from  the  payeee  of  the  check 
to  secnre  a  loan,  which  the  check  represented, 
did  not  estop  the  bsnk  from  setting  up  plain- 
tUTs  fraud  as  a  defense  to  the  chad. 

rSd.  Note.— For  other  cases,  see  Banks  and 
Banktaig.  Dec  Dig.  |  189.*] 


4.  Banks  and  Bankinq  (|  114*)— Feaudu- 
ucNT  Loan— AOTB  or  Cabhieb— Ratuioa* 

TIOH. 

Where  defendant's  cashier  declined  to  make 
a  loan  until  proper  security  should  be  given, 
and  during  his  absence  plaintiff  applied  to  the 
acting  cauier,  and  by  frauduleotly  representinc 
that  die  casbier  had  agreed  to  make  the  loan 
for  the  bank  obtained  a  cashier's  check  to  the 
borrower,  whldi  the  borrower  transferred  to 
plaintiff,  and  as  soon  as  the  cashier  returned 
he  attempted  to  repudiate  the  transaction,  and 
took  steps  to  protect  the  bank  and  himself  by 
taking  the  mortgage  from  the  payees,  such 
attempt  did  not  constitute  a  ratification  of  the 
transaction  by  the  bank. 
_[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  H  277-280;  Dec.  Dig.  | 
114.*] 

Appeal  from  Circuit  Court,  Geneva  County ; 
H.  A.  Pearce,  Judge. 

Action  by  W.  A  McGllvray  ft  Co.  against 
the  Bank  of  Coffee  Springs.  Judgement  for 
plalntiCTs,  and  defendant  appeals.  Beversed 
and  remanded. 

C  D.  OarmlchaH  tot  anieUant,   W.  O. 

Miilkey,  for  appellees. 

MATFIELD,  J.  Appellees  sued  ai^llant 
bank  upon  its  own  check,  which  was  signed 
by  one  Helms  as  its  cashier.  The  chedt  was 
payable  to  J.  J.  &  11.  J.  M.  Lewis,  and  asMgn- 
ed  and  Indorsed  to  plaintiffs.  To  the  com- 
plaint the  bank  pleaded  the  fraud  of  the 
plaintiffs  In  procuring  the  check  to  be  Issued 
and  assigned.  This  defense  was  attempted  to 
be  set  up  in  a  number  of  special  pleas,  num- 
bered 9, 10,  and  11.  The  fraud.  In  short,  was 
that  plaintiffs,  or  one  of  them,  procured  the 
check  to  be  Issued  by  false  representations  as 
to  the  security  given  or  to  be  given  to  the 
bank  to  secure  the  loan  made  by  the  bank  to 
the  payees  at  the  cbe<^  and,  as  part  of  the 
scheme  to  defraud  the  bank,  had  the  checlE 
Indorsed  and  assigned  to  him.  If  tbe  matters 
set  forth  In  these  pleas  are  true,  and  on  de- 
murrer th^  must  be  so  treated,  the  plaintiff 
ought  not  to  recover.  Th^  are  perfect  and 
complete  answers  to  the  complaint,  and  de- 
murrer thereto  coald  not  properly  be  sns- 
talned. 

To  pleas  9,  10^  and  11,  plaintiff  rolled 
that,  after  the  chedc  was  transferred  and  as- 
signed to  him,  in  consideration  of  which  he 
had  r^eased  the  payees  of  the  diedt  from 
their  Indebtedness  to  hbn  and  delivered  up  a 
note  and  mortgage  which  secured  said  In- 
debtedness, one  Byrd,  the  cashier  of  the  de- 
fendant bank,  procured  the  Lewtses,  the 
payees  and  tranaferrors  ot  the  check,  to  ex- 
ecute a  note  and  mortgage  to  a  partnership 
of  which  he  was  a  m«nber,  to  secnre  the  loan 
made  by  tbe  bank  to  the  Lewises,  evidenced 
by  this  cbe(ft  sued  upon,  and  that  the  bank 
was  therefore  estopped  from  setting  up  such 
fraud,  or  that  after  discovering  it  defend- 
ant had  ratified  the  transaction.  The  repli- 
cations were  all  insnfflrleiit.  and  subject  to 
the  demurrers  interi>"S^.   None  of  tbein  de- 
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uled  the  fraod  aet  up  In  any  one  of  the  pleas, 
nor  did  any  one  of  them  confess  It,  and  arold 
the  effect  thereof. 

There  was  no  attempt  to  state  facts  to 
show  that  plaintiff  was  a  bona  fide  purchaser 
of  the  check.  Certainly  Byrd,  If  be  was  act- 
lug  as  cashier  for  the  defendant  bank,  in 
taking  a  mortgage  from  the  Lewises  to  secure 
the  loan,  conld  not  thereby  e&top  the  bank 
from  setting  ap  the  fraud  of  plaintiff  In  pro- 
curing the  loan  originally  and  In  having  the 
check  transferred  to  him.  It  would,  Indeed, 
be  strange  If  a  party  who  Is  thus  defrauded 
should  be  estopped  from  setting  up  the  frau^ 
as  against  the  very  party  who  perpetrated  it, 
because  hia  agent  tried  to  indemnify  the  prin- 
cipal against  loss  on  account  of  the  fraud. 

Under  some  conditions  the  hank  might  be 
liable  to  the  Lewises,  though  It  was  not  li- 
able to  plaintiff,  and  If  the  Lewises  were 
willing  to  secure  the  bank,  directly  or  indi- 
rectly, for  the  loan.  It  was  of  no  concern  to 
the  plaintiff,  who.  If  the  pleas  were  true, 
had  attempted  to  defraud  the  bank  by  mak- 
ing false  and  fraudulent  statements  to  its  act- 
ing cashier.  Helms,  In  the  absence  of  its 
regular  cashier,  Byrd.  If  the  pleas  are  true, 
Byrd  knew  the  facts,  and  declined  to  make 
tiie  loan  until  the  proper  security  could  be 
given,  and  during  his  absence  the  iflaintlff 
applied  to  Helmg,  and  frandulently  and  false- 
ly represented  to  Helms  that  Byrd  had 
agreed  to  make  the  loan  for  the  bank,  and 
Helms,  relying  on  this  statement,  made  the 
loan,  and  plaintiff,  as  a  part  of  his  fraudu- 
lent Bdirane,  had  the  (dieck  assigned  to  him 
or  to  the  firm  ot  which  he  was  a  member. 
As  soon  as  I^nl  rettuned,  he  attempted  to 
repudiate  the  transaction,  and  took  steps  to 
secure  th«  bank  or  himself,  or  botb,  against 
loss  on  account  of  irialntiff's  ftaud.  Surely 
this  cannot  be  a  ratification  erf  the  transac- 
tion by  the  bank,  or  an  estoppel  against  its 
setting  np  plaintiff's  ftaud,  in  an  action  by 
the  latter  to  reap  the  fmits  ct  his  wrong- 
ful act. 

It  follows  that  the  court  was  In  error  in 
overruling  the  donurrers  to  these  replica- 
tltms,  and  tiie  judgmrat  must  be  reversed 
and  tbe  cause  remanded. 

Reversed  and  remanded. 

DOWDELL^  C  J.,  and  SIMPSON  and 
McOLOLLAN,  JJ.,  concur. 


(126  La.) 
No.  17,9S1. 
SAINT  T.  UARTBIj. 
(Supreme  Oonrt  of  Loulsluia.   April  25,  1910. 
Rehearing  Denied  Hky  24,  19ia) 

(8i/Hahu9  hv  the  Court,) 
ABATBHKNT  AMD  RSVIVAI.  (|  4*)— AkOTHEK 

Action  Pbrdiho. 

An  exception  of  Ui  pendens  has  no  leral 
basis  to  rest  on.  when  predicated  upon  ue 


pendency  of  a  rait  in  the  samt  court  as  that 
in  which  it  is  pleaded.  Tbt  prohibltiou  is 
against  tbe  bringing  of  the  same  cause  "be- 
fore two  Bepaiate  coarta"  of  "concuneat  ju- 
rladictloD."  Code  Prac.  arts.  94,  335. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival.  Cent.  Dig.  H  26-^;  Dec.  Dig. 
I  4.*! 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  Saint  Mary;  Charles 
L.  Wlse^  Judge  ad  hoc 

Action  hy  Percy  Saint  against  J.  SoUy 
MarteL  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed  and  rananded. 

See,  also,  12S  Ul.  816,  49  South.  582. 

Foster,  Milling,  Brian,  &  Saal  and  Hall  & 
Monroe,  for  appellant  Edward  N.  Pugh. 
Borah  &  Bimel,  Farrar  Jonas,  and  Oolds- 
borough  &  Qoldberg,  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  has  appealed  from 
a  judgment  maintaining  defendant's  excep- 
tion of  Us  pendens.  It  appears  that  In  April. 
1907,  he  brought  a  suit  In  the  same  court 
against  the  same  defendant,  in  wbldi  he  al- 
leged that  he  had  purchased  from  one  Brown, 
who  had  acquired  from  defoidant,  an  undi- 
vided one-tenth  Interest  in  defendant's  one- 
half  of  <nie-flfth  Interest  In  the  Jennings 
oil  fi^d^  tmt  that  defendant  remained  in  poa- 
sesslon  and  refused  to  deliver  to  him  the  In- 
terest so  acquired ;  that  the  Interest  so  held 
by  defendant  in  part  of  said  field,  to  wit,  the 
Amaudet  tract,  had  produced,  and  was  pro- 
ducing, great  quantities  of  oO^  and  that  de- 
fendant had  received  as  his  abare  of  the  pro- 
ceeds thereof  $1^,600,  of  whidi  petitioner 
was  entitled  to  one-tenth,  less  $3,000  paid  liy 
defendant  to  Brown;  Uiat  the  Interest  so 
held  by  defendant  also  Indoded  a  certificate 
for  10,000  diares  ot  ttodt  of  the  Honsstere- 
Latr^llfi  on  Cooipany.  and  0,866%  shares  of 
the  same  stodtc,  subsequently  acquired.  And 
he  prayed  for  Judgment  for  $15,200.  with  in- 
terest (leas  a  credit  of  fS^OOQ),  decreeing  him 
to  be  the  owner  of  one-tenth  of  alj  tbe  inter- 
est (tf  the  d^6ndant  in  the  Jennings  all  field 
and  putting  him  in  poasesrion  thmof,  and 
ordering  detoidant  to  issue  to  him  6.066% 
shsres  of  tbe  stock  of  the  Housslere-LatreiUe 
Oil  Company.  To  the  suit  so  filed  various 
exceptions  and  defenses  were  pleaded,  and. 
among  others,  that  ^alntur  had  acquired  a 
Utli^ons  right,  which,  having  been  sustained. 
I^aintlff  appealed  to  tbls  court,  whore  tu 
June,  1908,  the  Judgment  appealed  from  was 
reversed,  and  the  cose  renunded  to  be  further 
proceeded  wlOi.  Saint  t.  Martel,  122  La.  88, 
47  South.  418.  Thereafter,  on  Mattii  2% 
1900,  the  case  having  been  called  the 
purpose  of  having  the  same  fixed  for  trial," 
defendant  moved  that  it  be  dismissed,  on  the 
ground  that  It  had  been  compromised,  which 
motion  on  April  5th  was  referred  to  the  mw- 
its,  where  It  was  subsequently  contidered  as 
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part  of  tbe  d^enae,  the  nmilt  being  a  Jodg- 
ment  In  favor  of  piffiwHir,  decrertng  him  to 
be  the  owner  of  one-tenth  of  aU  the  Intmeet 
<rf  defendant  In  the  Jennings  oil  field  ("being 
1/10  of  whatever  Interest  the  said  Blartel 
has  in  sections  47,  46^  41, 38  ft  52,  In  the  said 
fidd.  In  the  parish  of  Acadia")  condemning 
dtfmdant  to  par  him  9^715.42  QeBS  ttlJQOO 
paid  Brown  September  4, 1908),  vlth  Interait. 
reserving  to  defendant  tbe  right  to  deduct 
la  the  next  settlemmt  any  credits  to  which 
he  may  t>e  oitltled,  and  rejecting  plaintiff's 
demand  for  the  stock  of  the  Hoosslere-La- 
treille  Company.  The  jodgment  thos  referred 
to  was  rendered  on  -September  4,  lOOB,  and,  de- 
fendant having  appealed,  the  transcript  was 
lodged  In  thta  court  on  October  30, 1909.  In 
the  meanwhile,  on  October  4,  190^  plaintiff 
Instltnted  the  preset  suit.  In  which,  after 
restating  the  title  up<m  which  he  eues,  and 
some  ottier  matters,  he  fnrttier  alleges  that 
after  the  rendition  of  a  certain  judgment  by 
this  court  In  the  suit  entitled  J.  Sully  Martel 
et  al.  T.  Jennlngs-H^wood  Oil  Syndicate,  114 
La.  S51«  38  fioutfa.  258,  the  other  parties  in 
Intraest  reo^nlzed  the  right  of  the  Messra 
Caffery  and  Martel  to  an  undivided  one-flftb 
Interest  In  the  land  constituting  the  Jennings 
oil  field  and  In  the  oil  produced,  and  to  be 
produced,  therefrom,  and  that  ^ce  then  the 
said  ofl  Add  '^as  been  operated  In  co-owner- 
ship, four-fifths  represented  the  Jennlngs- 
Heywood  Oil  Syndicate,  or  Its  assigns,  and 
one-flftb  by  J.  Sully  Martel  and  D.  Caffery, 
Jr.,  they  represoitlng  the  co-owners  of  said 
one-fifdi  and  receiving  the  fruits  thereof; 
that,  as  the  owner,  he  is  entitled  to  one- 
tenth  of  one-half  of  said  fruits  (after  deduc- 
tion of  expenses)  and  of  all  the  machinery, 
pumps,  tanlEs,  and  apparatus  placed  on  the 
property  by  said  syndicate;  that  Caffery 
ft  Martel  have  received  all  the  oil  and  the 
proceeds  of  all  the  bil  due  to  the  owners  of 
said  one^fth  interest,  amounting  in  value  to 
at  least  1 1^7,319.62;  that  they  have  In 
their  posfiesslon  personal  and  real  property 
belont^ng  to  said  owners  to  the  value  of  at 
least  $100,000;  that  there  was  a  partial  di- 
vision of  tlie  profits  between  them  (be  was 
Informed)  whereby  Martel  received  $167,154- 
aO ;  that  on  AprU  23, 1907,  he  sued  Martel  for 
Oibi  abare  oO  the  amount  which  he  had  re- 
ceived up  to  that  time,  and  for  recognition 
of  his  interest  in  the  property  and  appurte- 
nances thereto  attached,  and  oMained  Judg- 
ment for  $15,718.42  (less  $3,000)  vrtth  Inter- 
est-; that  since  the  filing  of  the  last-amended 
petiUoD  In  that  suit  Caffery  ft  Martel  have 
contlniied  to  operate  and  administer  said  one- 
fifth  interest  and  have  received  all  the  profits 
thereCnun,  and  that  Bfortel  has  rec^ved  In 
partial  setUement  $370^000;  that,  In  addition 
to  Uie  amount  irblth  defendant  has  collected 
from  the  firm  of  Caff^  ft  Martel,  one-tenth 
of  wbkb  is  due  to  petitioner.  Martel  is  fur- 
ther Indebted  for  "the  difference  between  the 
snms  10  collected  and  tbe  one-tenth  of  the 
on»-haU  of  the  91Jsai^lM2^  the  proceeds*  of 
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the  results  of  the  operation  ot  the  oil  field  by 
the  aald  Caffery  ft  Martel,"  less  expenses; 
and  'that  petitioner  has  a  one-twoitietb  in- 
terest In  the  bills  and  notes  receivable, 
cash  on  one  hand,  and  on  the  other  property 
hSld  by  the  said  Caffery  ft  Martel" ;  that  qo- 
tltionw  is  entitled  to  a  full  and  complete  ac- 
count from  the  dtfendant,  and  for  a  Judgment 
for  the  amount  shown  to  be  due  him  on  snCh 
accounting,  *'less  the  amount  far  whidi  iuA^ 
ment  has  already  been  rendered,  as  afore- 
said" ;  that  he  Is  not  willing  that  defendant 
should  oontlnne  to  rec^ve  from  Caffery  ft 
Martel  the  (dl,  or  the  proceeds  of  the  oil, 
vrtilcb  should  be  coming  to  him.  and  that  de- 
fendant ^uld  be  enjoined  from  receiving  the 
same  or  any  other  property  to  whldi  peti- 
tioner Is  entitled,  eta  He  prays  for  judg- 
ment ordering  dtfendant  to  account  for  all  oil, 
money,  or  other  things  of  value  whidi  he  has 
rec^ved  from  Caffery  ft  Martel,  or  from  any 
other  source^  ixL  whldi  he^  petitioner,  owiu 
a  one-tenth  Intwest;  fliat  he  be  ordered  to 
account  for  the  one-twoitieth  of  all  oil,  mon- 
ey, or  other  thlnga  of  value  whitdi  are  now  in 
the  hands  of  Caffery  ft  Martd,  tlie  one-twen- 
tieth (ff  whidi  belongs  to  peUtLraier ;  that  he 
have  Judgment  for  whatever  amount  be  found 
to  be  due  him  <m  mth  accounting,  wliidi  Is 
at  least  $87,000^  etc. 

Opinion. 

As  tbe  law  upon  which  defendant  must  re- 
ly for  the  support  of  bis  plea  is  to  be  found  In 
tbe  Code  of  Practice,  we  think  It  advisable  to 
consult  that  authority.  Under  the  title 
"Where  Actions  May  Be  Brought  and  in  What 
Manner,"  and  the  subtitle,  "Judges:  Their 
Jurisdiction ;  How  Thdr  Competency  Is  Reg- 
ulated," we  find  the  following: 

"Art  4.  The  same  cause  cao  not  be  brought 
before  two  separate  courts,  though  they  be  pos- 
sessed of  coDCurrent  jarlsaicticm,  except  by  dis- 
contianins  the  suit  first  brought,  before  the  an- 
swer is  filed.  Hence,  If  the  same  suit  be  brought 
before  two  separate  courts,  h&viug  concurrent 
Jurisdiction,  the  judge  before  whom  the  action 
was  broucht  first,  soall  sustain  his  Jurisdiction; 
and  tbe  defendant  shall  be  entitled  to  have  the 
cause  dismissed  by  the  other  court,  and  to  re- 
cover coats."  ^ 

■Undor  the  title,  "Of  Exceptions  and  De- 
fense," and  the  subtitle^  "Of  DecllnatMy  EU- 
ceptions,"  we  find: 

"Art  334.  Declinatory  exceptions  do  not  tend 
to  defeat  the  demand,  bat  only  to  decline  the 
jurisdiction  of  the  Judge  before  whom  it  was 
Drought.  In  such  cases,  defendant  contends  tbaC 
be  is  not  Iwund  to  plead  before  the  court  in 
wlileit  the  action  Is  brought 

"Art.  836.  There  are  two  kinds  of  dedinatory 
exceptions, 

"(1)  When  the  exception  is  taken  to  the  com- 
petency of  the  Judge.  ♦  •  * 

"(2)  When  it  arises  from  the  fact  of  another 
suit  lielDg  pending  between  tbe  same  parties, 
for  the  same  object,  and  growing  out  of  tbe 
same  cause  of  action,  bafoie  another  court  of 
coQcnrrent  Jniisdiction." 

From  whidi  It  appears  that.  In  the  contem- 
plation of  tbe  lawmakers,  the  bringing  of  a 
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mnltlpllcitr  of  aaStB  flsalast  His  same  person 
npoD  the  same  cause  of  aetltm  and  for  the 
same  object  is  objectionable  only  when  the 
suits  are  brought  In  different  courts  of  con- 
current jurisdiction. 
,If  it  had  been  the  Intention  to  legldate 
against  the  bringing  of  such  suits  in  the  same 
court,  it  is  not  to  be  supposed  that  languid 
would, hare  been  used  vhldi,  ex  ri  twrnlnl, 
limits  the  pnAlbttion  to  the  bringing  of  thou 
In  "separate  courts,"  and  which  dedares  tlut 
one  may  except  to  the  JurlsdicUwi  ot  a  court 
wben  he  has  already  been  sued  hr  the  same 
plaintiff  for  the  same  thing  on  Uie  same  cause 
of  action  In  ''another  court  of  concurroit 
Jurisdiction,"  but  does  not  de(dare  that  he 
may  plead  such  exception  when  so  sued  in 
the  same  court  In  whldi  the  first  suit  was 
brought  The  diatlnctlw  is  obrloos  and  the 
reason  f(w  it  Is  not  less  so;  fW*  If  a  multi- 
plicity of  suits  by  and  acatnat  the  same  pei^ 
son  arising  from  the  same  cahse  of  action, 
and  for  the  same  thing,  could  be  brought  in 
as  many  different  courts,  the  defendant 
would  be  unnecessarily  harrassed.  and  there 
would  result  a  multlplicUy  of  Judgments, 
which  might  either  conflict  with  eadi  other, 
or,  each  being  for  the  same  thing,  lead  to  con- 
fusion, and,  perhaps,  injusttoe  in  their  ezecn- 
tlon;  whereas,  su<^  suits  brou^t  in  the  same 
court  may  be  cumulated,  but,  even  if  that  be 
not  don^  it  Is  not  likely  that  the  same  Judge 
will  make  rulings  which  conflict  with  eadi 
other,  or  that  he  will  twice  condemn  a.  litigant 
for  the  same  thing.  Counsd  for  defmdant 
dtes  the  folUowlug  from  2  Hennen's  Digest, 
p.  116G.  Na  1,  to  wit: 

"When  another  action  ts  pending,  before  the 
same  tribunal,  or  one  of  coDcorrent  jurisdic- 
tioQ,  between  the  same  parties,  for  tne  same 
object  and  the  same  cause  of  action,  the  cause 
will  be  dismissed  on  the  exeepHon  of  lis  pendens. 
But  the  exception  Is  declinatory  and  must  bs 

S leaded  In  Umlne  lltl&  Code  Prac.  art  835,  J  2; 
Mart.  (O.  S.)  493 ;  6  La.  116 ;  9  La.  386 : 
17  La.  498;  3  Rob.  92,  lOS;  1  La.  Ann.  46:  2 
La.  Ann.  839;  4  La.  Ann.  520  ;  6  La.  Ann.  494." 

We  bare  already  quoted  Code  Prac  art  83S, 
I  2,  and  hare  seen  that  it  refers  in  nplidt 
terms  to  a  case  wh|re  there  is  a  suit  already 
p«iding  and  another  Is  brone^t  "before  an- 
other court  of  concurrent  Jurisdiction."  It 
is  thorefore  in  direct  omflict  with  the  text 
of  the  digest  In  support  of  which  it  Is  dted. 
As  to  the  other  authorities  induded  in  the  d- 
tatlon,  we  hare  carefully  examined  them, 
and  hare  found  that  the  particular  question 
here  at  issue  was  not  raised  or  considered  in 
either  of  them.  It  Is  true  that  in  Dick  et  al. 
r.  Gilmer,  Adm'r,  4  Lai  Ann.  620,  the  sylla- 
bus reads; 

"When  another  action  Is  pending  before  the 
same  tribunal,  between  the  same  parties,  for  the 
same  object,  and  growing  out  of  tbe  same  cause 
of  action,  tbe  case  must  be  dismissed,  if  the  ex- 
wption  litis  pendoitfa  bs  pleaded.  Olr.  Code, 
art.  335." 

But  there  Is  absolutely  nothing  in  the  opin- 
ion <wbldi  Is  very  short)  from  which  it  would 


be  possible  to  say  whether  the  snit  upon 
which  the  ezcecitlon  was  based  and  that  In 
wUdi  it  was  pleaded  were  pending  In  tiie 
same  court  or  in  different  oouits,  and  our 
impression  is  that  the  Justices  did  not  la 
those  days  prepare  tlie  syllabi  ot  thdr 
opinions,  but  left  Ihat  work  to  the  r^mrter. 
Oa  the  other  hand.  In  Bisdicrft  t.  Hieurer,  8 
fA.  Ann.  16,  the  cotirt  said: 

*n!bt  defendant,  l>elng  sued  upon  the  three 
promissory  notes  made  ny  him,  payable  to  his 
own  order,  pleaded,  in  limine  litis,  as  an  excep- 
tion, the  pendenor  of  another  suit,  between  the 
same  parties  and  for  the  same  cause  of  action, 
in  a  court  at  eoncurrMt  Jorisdictloa,  whidi 
plea  was  orermled  by  the  court" 

And,  after  considering  the  facta,  the  ruling 
complained  of  was  reversed  and  the  exception 
maintained,  on  the  ground  that  a  Judgment  In 
the  suit  relied  on  as  the  basis  of  the  exception 
would  constitute  the  thing  adjudged  in  the 
case  before  the  court,  the  case  of  Dick  et  al.  r. 
Ollmer,  Adm'r,.  4  La.  Ann.  620,  supra,  being 
dted  aa  authority  for  that  riew.  It  was  not, 
however,  Intimated  that  defendant  commit- 
ted any  error  In  pleading  that  the  suit  first 
instituted  was  pending  in  a  court  of  concur- 
rent jurisdiction,  or  that  the  fad  that  it  was 
pending  in  such  court  was  unnecessary  to  the 
maintenance  of  the  plea.  In  Bogart  r.  RUs, 
8  La.  Ann.  55,  it  appeared  that  one  Blanks 
brought  a  petitory  action  against  Mariou- 
neaux  and  others;  that,  the  suit  as  to  Mar- 
ionneaux  being  still  pending  the  litigants 
sold  thdr  interests  to  Bogart  &  Rils,  respec- 
tively, and  that  Bogart  brought  suit,  in  the 
same  court,  against  Rils,  enjoining  him  from 
committing  waste  upon  the  land  In  contro- 
versy during  tJie  pendency  of  said  suit,  and 
sequestering  certain  timber  which  the  de- 
fendant bad  cut  down,  whereupon  Kils  plead- 
ed the  exception  of  lis  pendois,  whldi  the 
court  diq>osed  ot  as  follows: 

"It  will  simplify  the  case  to  consider  it  as  one 
between  the  ori^nal  contestants.  Blanks  and 
Marionneaux,  and  in  so  doing  (which  is  most 
bvorable  to  tbe  defendant)  we  are  of  tbe  opio* 
ion  that  during  tbe  pendency  of  tbe  suit  plain- 
tiff had  a  rigbt  to  the  conservatory  remedies 
asked  for;  indeed,  from  the  nature  of  the  seq- 
uestration, it  could  only  arise  during  tbe  pend- 
ency of  the  suit  It  u  not.  strictly  speaking, 
a  new  action,  rather  a  branch  ot  the  dd,  and 
ought  to  have  been  cumulated  with  It  The 
class  of  exception  which  prohibits  two  suits  be- 
ing brought  Defore  different  tribunals,  for  the 
same  cause  of  action,  the  parties  being  tbe  same 
(see  Code  Prac.  art  S35,  |  2),  was  obviously 
framed  to  shield  deCendante  frsm  tbe  harrae- 
siDg  effects  of  a  multiplicity  of  suits,  before  dif- 
ferent tribunals,  for  the  same  cause  of  action, 
b;  the  same  plaintiffs.  But  we  cannot  under- 
stand it  to  mean  that  a  party  is  precluded  from 
Sling  au  additional  or  supplemental  petition, 
necessary,  as  in  this  case,  for  the  preservation 
of  what  he  may  deem  his  rights,  daring  the 
pendency  of  the  original  action,  and  to  which  be 
is  forced  by  the  act  of  ttie  defendant  liimaelf. 
The  petition  In  the  present  case,  to  be  sure, 
does  not  pray  that  it  may  be  cumulated  with 
the  prior  suit,  but  that  we  consider  does  not  io^ 
pair  the  right  of  the  plaintiff  to  have  the  con- 
servatory order  graatod  and  damages  allowed. 
Upon  due  proof  the  court  might  ex  officio  faaro 
ordered  tbe  two  to  be  cumulated  witiiout  pi^ 
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ndlee  to  the  interests  of  the  pftrtles  Utifant, 
and  we  abalf  leare  that  to  ita  discretion.** 

And  BO  It  might  hare  been  said  In  the  In- 
stant case,  but  tbat  the  appeal  In  the  salt 
first  Instltnted  by  plaintiff  was  allowed  on 
September  8,  1909,  and  this  salt  was  not  In- 
stititted  until  October  4th  following,  so  tbat 
the  cnmulatloii  was  impracticable.  It  does 
not  follow,  however,  that,  where  one  asserts 
particular  rights  and  obtains  a  judgment 
from  which  an  appeal  Is  taken,  he  Is  thereby 
precluded  from  the  assertion  of  any  other 
right  thereafter  arising  from  the  same  cause 
of  action,  because,  by  reason  of  snch  appeal, 
he  Is  unable  to  cumulate  the  subsequent  de- 
mand with  tbat  upon  which  the  Judgment 
was  obtained ;  for,  if  that  were  so,  a  lltigaut 
In  a  petitory  action  with  a  judgment  in  his 
&iTor,  suqtended  by  appeal,  might  be  cut  otC 
by  the  prescription  of  one  year  from  recover- 
ing damages  in  the  event  of  the  defendant's 
denuding  the  land  In  omtrorerBy  of  Its 
timber. 

If  the  prohibition  in  the  Oode  of  Practice 
Is  not  to  be  confined  in  its  application  to  the 
bringing  of  suits  in  different  courts  "of  con- 
current Jurisdiction,"  there  is  no  reason  why 
B  litigant  who  has  sued  In  one  state  should 
not  be  precluded  from  bringing  a  similar  suit 
in  another  state. 

It  is,  however,  well  settled  that  suits  be- 
tween the  same  parties  arising  from  the  same 
cause  of  action  and  for  the  same  object  may 
be  prosecuted  in  different  states  at  the  same 
tinae.  Godfr^  v.  Hall,  4  La.  158 ;  Stone  et 
al.  T.  Vincent,  6  Mart  (N.  S.)  517.  And  tho 
same  rule  has  been  applied  to  suits  in  the  fed- 
eral and  state  courts.  In  Hampton's  Heirs 
T.  Barrett,  9  La.  336,  plaintiffs  sought  to  re- 
cover two  annual  Installments  of  interest  on 
the  price  of  a  sugar  plantation,  and  were  met 
by  the  exception  of  lis  pendens,  predicated 
upon  the  fact  that  a  previous  suit  had  been 
brought  and  was  then  pending  In  the  United 
States  Court  for  prior  Installments,  and  that 
the  defendant  had  there  put  at  Issue  the  va- 
lidity of  the  sale  and  had  asked  that  It  be 
rescinded,  on  the  ground  tbat  the  vendor 
CplalntlfTs  ancestor)  was  without  title  to  tho 
thing  sold.  It  was,  however,  held  that  the 
plea  was  not  good,  and  the  ruling  of  the  lower 
court  whereby  it  was  mniutafned  was  re- 
versed. In  a  later  case,  between  the  same 
parties  (Hampton's  Heirs  v.  Barrett,  12  I^. 
159),  plaintUTs  sued  for  another  Installmeut  of 
Interest,  and  were  met  with  the  same  excep- 
tion, wbldi  was  again  maintained  by  the  trt- 
al  court  Bnt  Martin,  J.,  aa  the  organ  of  Oils 
court,  said: 

"We  are  Ignorant  of  any  law  which  prevents 
a  Tendor  In  a  sale,  the  price  of  which  is  paid 
In  Installments,  from  Instltatlog  a  suit  for  each 
installment,  as  it  becomes  due.  Our  learned 
Brother  doubts  the  correctness  of  a  decision  of 
the  Sopreme  Court  of  the  United  States  In 
which  the  federal  and  state  conrta  are  consider- 
all  foreign  to  each  other,  and  makes  a  distinction 


I  between  the  federal' court  which  sits  In  the  samt 
state.  He  does  not  consider  audi  a  court  as 
foreign  to  the  coorts  of  the  same  state.  We 
consider  ourselves  bound  by  the  decision  of  the 
Supreme  Court  of  the  United  States,  and  are 
not  ready  to  admit  any  diatinetion  between  the 
federal  courts." 

And  the  ruling  of  the  trial  court  maintain* 
ing  the  exception  of  Us  poidou  was  again 
reversed. 

In  Succession  of  Townsend,  87  La.  Ann. 
405,  it  appears  tliat  a  rule  had  been  taken  to 
remove  the  executor,  and  that  subsequently 
a  suit  had  bem  instituted  for  the  same  pur- 
pose, and  that  the  defendant  had  excepted  to 
the  rale,  bnt  had  not  pleaded  Us  pendens,  and 
that  he  undertook  to  make  that  plea  in  this 
court  Bermudez,  C.  J.,  In  passing  upon  the 
matter,  said  (page  409): 

"Tlie  rule  was  Ukeo  on  Jannair  81,  1884, 
and  Che  suit  was  brought  on  Feorusn  0th. 
The  defendant  In  role  excepted  on  FeBruarr 

18th,  but  did  not  plead  lis  pendens.  How  can 
he  do  so  here?  The  defense  Is  a  matter  of  plea; 
not  one  that  can  be  raised  In  a  brief.  Even, 
then,  bow  could  lis  pendens  be  pleaded  in  the 
first  proceeding?  How  could  it  be  set  up  against 
a  proceeding  In  the  same  court?  It  rests  on  a 
proceeding  previously  instituted  In  a  different 
court  of  concurrent  jurladi^on.  Even  then 
the  law  provides  that,  when  the  plea  la  not 
made,  the  judgment  first  rendered  is  valid  and 
executory  against  the  party  cast,  and  the  pro- 
ceedings In  the  other. case  shall  be  stayed  and 
the  suit  diamissed.  Code  Frac  arts.  94,  SSSb" 

We  therefore  conclade  that  ttie  exception 
of  lis  pendens,  hb  pleaded  In  this  case,  haa  no 
legal  bBtSM  to  Test  on,  and  was  improperly 
maintained.  And  it  Is  according^  ordered, 
adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  annnllad,  avoided,  and  re- 
versed, and  tbat  the  case  be  remanded  to  the 
district  court,  to  be  there  proceeded  with  ac- 
cording to  law  and  to  the  views  ezpreesed  In 
the  foregoing  <^pinlon,  the  costs  vt  the  ai>- 
peal  to  be  paid  by  the  appellee,  and  those  of 
the  district  eonrt  to  await  the  final  judgment 


(126  La^ 
No.  18,073. 

W.  K.  HENDERSON  IRON  WORKS  &  SUP- 
PLY CO.,  Limited,  v.  CITY  OP 
SHREVEPORT  et  al. 

(Sopreme  Court  of  Louisiana.    May  9,  1B10.I 

(SyllabiM  ly  Editorial  Staff.) 

1.  Municipal  Cobpobations  (I  987*)— Mir- 
NiciPAi,  Am  to  Railboad— Violation  or 
Conditions— Right  or  Taxpateb. 

Where  a  railroad  company,  to  which  a  city 
voted  a  special  tax  on  condition  that  It  should 
within  a  specified  time  build  a  railroad  and 
establish  riiope  In  the  city.  Called  to  comply 
with  the  conditions  within  the  time  spedfied, 
the  special  tax  could  be  annulled  at  the  suit 
of  a  taxpayer,  suing  for  his  joint  Interest  and 
all  others  similarly  situated. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  867.*] 
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2.  ifumoiPAx.  CoKPounom  Q  917*)— Ifa- 
moiPAi.  Aid  to  Railboad— vioution  or 
OONDinOHS— Bftkct. 

Where  a  railroad  companj,  to  wfaich  a  Bpe- 
dal  tax  had  b«eD  voted  by  a  city  on  spedned 
conditions,  liad  forfeited  all  right  to  the  tax, 
it  could  not  coateat  the  right  of  a  tazpaTer  to 
demand  of  the  city  reimbursement  of  the  por- 
tion of  the  tax  already  paid. 

[Ed.  Note.— For  other  cases,  see  Mnniclpal 
CorporationB,  Dec  Dig.  |  STJ.*} 

Appeal  from  First  District  Court,  Parish 
of  Caddo;  T.  F.  Bell,  Judge. 

Action  by  the  W.  K.  Henderson  Iron 
Works  &  Suppl7  Company,  Limited,  against 
the  City  of  Sbrev^rt  and  another.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Hall  &  Jack,  for  appellants.  Blanchard, 
Barret  ft  Smitb,  for  appellee. 

PROTOSTT,  J.  This  suit  Is  brought  by 
a  taxpayer  of  the  city  of  Shreveport  to  an- 
nul a  special  tax  heretofore  voted  by  the 
ctt7  in  aid  of  the  defendant  railroad  com- 
pany.  The  ground  of  the  suit  is  that  -the 
defendant  railroad  company  has  not  com- 
plied with  the  conditions  upon  which  the 
tax  was  voted,  and  that  the  time  baa  now 
gone  by  for  doing  ao.  The  conditions  woe 
that: 

"(1)  The  Shreveport  Northeastern  Railway, 
or  assigns,  ia  to  build  a  standard-guace  railway 
from  Shreveport  in  a  northeaaterly  direction  to 
Homer,  La.,  a  distance  of  about  50  ndles; 
that*'  ate. 

"lliat  the  principal  shops  necessary  for  the 
purposes  of  said  railway  company  should  be 
built  and  eatabtiahed  in  the  city  of  Shreveport, 
and  that  actual  work  upon  the  said  railroad 
shall  be  commenced  at  Shreveport  within  6 
months  after  the  said  tax  was  voted  (which 
said  election  was  held  July  31,  1906),  and  that 
the  said  railroad  to  Homer,  La.,  should  be 
completed  within  30  months  after  the  voting 
of  said  tax,  but  no  portion  of  said  special  tax 
of  sevea-eighths  of  one  mill  on  the  dollar  should 
be  paid  to  the  said  railway  compaay  until  20 
miles  of  said  railroad  should  be  completed  from 
Shreveport,  and  that,  should  the  said  railroad 
not  be  built  beyond  20  miles  and  on  to  Homer, 
Ia.,  within  30  months,  then  no  further  tax  to  be 
assessed,  collected,  or  j>aid  to  sfdd  railroad; 
that  such  portion  of  said  tax  as  had  been  col- 
lected should  be  paid  to  the  said  railway  com- 
pany npOD  the  completifin  of  the  said  20  miles 
of  railroad  from  Shreveport  in  a  northeasterly 
*  direction  on  to  Homer,  La.,  a  distance  of  about 
60  miles,  and  that  the  remaining  portion  of 
said  tax  to  be  paid  each  year  as  collected  and 
as  conditioned  above ;  that  no  portion  of  said 
moneys  so  raised  should  be  paid  to  any  one 
whatever  nntil  the  said  railway  company  had 
built  the  said  20  miles  of  railroad  in  a  north- 
easterly direction  from  Shreveport  on  to  Ho- 
mer, La.,  and  the  necessary  shops  constructed, 
domiciled,  and  established  in  the  city  of  Shreve- 
port. 

"That  no  portion  of  aald  mon^  so  raised 
shall  be  paid  to  any  one  whatever  until  the 
said  railway  company  had  built  20  miles  of  the 

railway    in   a    northeasterly    direction  from 
Shreveport,  and  the  necescary  shops  and  doml- 
'       cile  constructed  and  established  in  Shreveport.** 

The  ordloance  ordering  the  election  was 
passed  on  April  17,  1906.   The  election  was 


held  «i  July  81,  1906k  Tbo  raeolt  vis  pio- 
muigated  on  Angnst  1,  1908.  Tfils  salt  -iraa 
filed  In  May,  1909^  and.  was  tried  In  June. 
1900. 

From  010  eridenc^  the  oondltlons  on 
which  the  tax  was  voted  have  not  been  com- 
plied with,  and  the  time  baa  passed  for  com- 
plying with  them.  So  clear  is  this,  that  the 
trial  Judge  evidently  bad  little  patience,  ex- 
cept of  the  forced  kind,  with  the  defense  to 
the  suit;  and  we  most  confess  to  pretty 
much  the  same  mental  diqtositlon. 

The  3  years  were  nearly  oat  at  the  time 
of  the  trial,  and  defendant  had  not  yet  be- 
gun work,  or,  in  fact,  draie  anything  at  all 
towards  conatructlng  the  20  miles  out  of 
Shreveport,  except  that  it  had  acquired  a 
right  of  way  across  five  tracts  of  land  in 
the  parish  of  Bossier,  constituting  but  an 
inslgnlflcant  part  of  the  route  across  that 
parish,  and  had  made  certain  surveys.  But 
even  the  little  which  it  thus  had  done  It 
had,  as  it  were,  undone,  by  making  a  trans- 
fer of  these  rights  of  way  and  sunr^  to 
another  and  independent  road,  which  waa 
being  constructed  In  the  direction  of  Shreve- 
port This  transfer  would  seem  to  be  a 
pretty  strong  Indication  of  abandonment  on 
the  part  of  defendant  of  all  idea  of  carry- 
ing out  the  project  In  aid  of  which  the  tax 
was  voted  (Indeed,  It  would  seem  to  have 
been  accepted  as  such  by  defendant's  own 
secretary) ;  but  "out  of  this  nettle,  danger," 
the  learned  counsel  for  defendant  would  seek 
to  "pluck  this  flower,  safety,"  by  arguing 
that  the  construction  of  this  other  and  in- 
dependent road  (which  would  have  been  con- 
structed Just  the  same.  If  the  defendant 
company  had  never  been  organized)  Is  a  com- 
pliance on  its  part  with  the  condition  to  con- 
struct the  20  miles  out  of  Shreveport.  We 
can  hardly  believe  the  learned  counsel  for 
defendant  Is  serious  In  that  cont^tlon. 

Defendant  had  also  bought  a  tract  of  land 
In  the  city  of  Shreveport  for  the  location  of 
its  shops ;  but  it  had  paid  <Hily  (2,000  on  the 
purchase  price  of  |12,00(^  and  at  tbe  time  of 
the  trial  tbe  vendor's  lien  for  the  $10,000^ 
unpaid  part  of  tbe  pardiase  price,  was  being 
foreclosed. 

Only  $700  of  the  92,000.000  capital  stock 
of  the  defendant  company  has  been  subscrib- 
ed or  paid  In. 

We  do  not  agree  with  defendant  tbat  the 
tax  should  be  annulled  only  In  so  ter  as  It 
affects  the  plalntUT  firm,  leaving  It  In  all  oth- 
er reflects  In  full  force  and  effect  Tbe  suit 
most  be  oonridered  to  be  for  the  Joint  In- 
terest of  plalntUt  and  all  othos  Mmllariy  sit- 
uated. If  this  were  not  to,  this  court  would 
not  have  Jurisdiction  <tt  tbe  anpeaL 

As  defaidant  has  forfeited  all  rl^t  to  the 
tax,  and  has  no  further  connectimi  wltb  it 
It  has  no  standing  to  contest  tbe  right  of 
plaintiff  to  demand  of  the  city  of  Shrer^MHt 
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TelmbnTBemoDt  of  Uiat  portion  of  ttw  tax  al* 

ready  paid. 
Jud^ent  afflimed. 


(126  La.) 
No.  17.M2. 
QUEALT  T.  WALDROK. 
(Sapreme  Court  of  Louisiana.    May  9^  ISIO.) 

(Svllalma  hp  ih«  Court.) 
Mabriaob  am  S8,  60*)  — Annxtuccnt  — Pbo- 

CUBKUKNT  BT  THBEATB— EVIDENCE. 

Marriage,  aa  a  civil  cootract.  la  not  valid 
vbere  the  parties  have  not  freely  consented, 
and  consent  is  not  free  where  It  Is  extorted  by 
violence  or  threats.  A  marriage  is  properly 
annalied  where  the  consent  of  the  complainant 
'  was  procnied  by  violence  or  threats  of  sueh 
a  nature  as  to  inspire  a  just  fear  of  great  bod- 
ily harm  in  a  mind  of  ordinary  firmness. 
Whether  the  violence  or  threats  employed  in  a 
particular  case  was  or  were  of  sudi  a  nature 
in  a  question  of  fact  left  to  the  appretrfatfon  of 
the  judge  or  jnry. 

£Ed.  Note.— For  other  caaea,  see  Marriage, 
Cent.  Dls.  H  128,  1S3;  Dee.  Die-  H  58,  60.*1 

Appeal  ttma  CItU.  District  Conrt,  Parish 
of  Orleana ;  Bl  K.  Skinner.  Jndge. 

Aetlim  by  Joseph  L.  Quealy  against  Imelda 
WaldroD.  Judgment  for  plaintiff,  and  de- 
fendant aiq>eals.  Affirmed. 

Oace,  Baldwin  &  Grabltoe,  for  appellant 
Merrick  &  Lewis,  for  appellee. 

IfAMD,  J.  Tbis  Is  a  snlt  to  annul  a  mar- 
riage cdebrated  on  the  24tli  day  of  Fdnn- 
ary.  1908,  between  tbe  plaintiff  and  the  de- 
fendant by  a  Catholic  priest,  in  the  city  of 
New  Orleans.  The  alleged  ground  of  nnlUty 
Is  Uiat  plaintiff's  consent  to  the  celebration 
waa  Knoduced  l^  violence  and  threats  used 
by  certain  male  relatives  of  the  defendant 

The  dtfendant  filed  an  exertion  of  no 
cause  of  action,  which  was  overruled,  and 
then  i^ded  tbe  general  Issae. 

There  was  Judgment  in  £avor  of  tiie  plain- 
tiff annulling  tbe  marriage,  and  the  defend- 
ant bas  appealed. 

Early  In  the  morning  of  February  24,  1908, 
the  plaintiff  was  assaulted  In  bis  office  by 
two  armed  relatives  of  tbe  defendant,  and 
was  Induced  by  violence  and  threats  to  con- 
sent to  the  celebration  of  a  hasty  marriage 
between  himself  and  the  defendant.  Plain- 
ticr,  a  young  man  24  years  old,  was  escorted 
by  the  two  armed  men  to  tbe  bouse  of  the 
priest,  thence  to  procure  a  marriage  license 
and  a  wedding  ring,  thence  to  the  church, 
and  tbe  escorts  were  present  daring  the 
performance  of  the  marriage  ceremony.  Then 
the  parties  separated ;  the  plaintiff  going  to 
the  house  of  his  father.  A  month  later  tbe 
present  suit  was  Instituted. 

The  evidence  raises  not  the  slightest  sus- 
picion of  any  improper  relations  between  the 
plaintiff  and  tbe  defendant  and  only  an  In- 


feroice  tbat  there  may  have  been  a  prom- 
ise of  marriage  between  the  parties.  The 
le^l  exclusion  of  tbe  testimony  of  tbe  hus- 
band and  wife,  and  the  failure  ef  the  two 
assailants  to  testify,  leave  gaps  In  the  story, 
commencing  with  the  assault  on  the  plaintiff 
and  terminating  with  the  separation  of  the 
partite  after  tbe  performance  of  tbe  cere- 
mony. 

The  contention  of  tbe  defendant  Is  that, 
the  plaintiff  having  acquiesced  to  the  mar- 
riage ceremony,  tbe  marriage  was  valid,  al- 
though violence  and  threats  were  enu>loyed 
in  the  beginning  to  coerce  consent.  This  ar- 
gument assumes  that  after  the  assault  on 
the  plaintiff  in  his  place  of  business,  he  re- 
luctantly, but  of  his  own  free  will,  consented 
to  wed  tbe  defendant.  That  the  plaintiff 
seemingly  acquiesced  In  the  marriage  cere- 
mony Is  shown  by  tbe  evidence.  On  the  otber 
hand,  tbe  plaintiff  contends,  and  the  Judge 
below  so  held,  that  this  apparent  consent  was 
produced  by  tbe  antecedent  threats  and  vio- 
lence employed  to  coerce  the  will  of  the 
plaintiff.  This  is  a  fair  inference,  as  the 
two  armed  men  constantly  attended  on  the 
plaintiff  until  after  the  performance  of  the 
marriage  ceremony.  Plaintiff  was  separated 
from  bis  friends,  and  was  surrounded  by  the 
relatives  of  the  defendant  The  creators  of 
the  fear  having  been  present  throughout  tbe 
transaction,  it  may  be  assumed  that  the  fear 
continued  and  produced  the  apparent  acquies- 
cence of  the  plaintiff  In  the  marriage  cere- 
mony. The  immediate  separation  thereafter 
of  tbe  contracting  parties  fortifies  this  con- 
clusion. 

The  case  of  Collins  v.  Ryan.  49  La.  Ann. 
1710,  22  South.  920,  43  L.  R.  A.  814,  cited  by 
counsel  for  tbe  defendant  differs  widely 
in  Its  focts  from  tbe  case  at  bar.  In  that 
case,  thm  was  no  open  threat  of  violence  or 
boetlle  demonstration,  and.  If  tbe  language 
used  by  tbe  single  relative  contained  an  im- 
plied threat  it  was  not  of  such  a  nature  as 
to  coerce  tbe  will  of  a  man  of  ordlnhry  firm- 
ness. Moreover,  in  Collins  t.  Ryan,  tbe  de- 
fendant bad  been  seduced  by  tbe  pbilntlff. 
who,  on  being  told  that  he  bad  to  marry  her, 
promised  to  do  what  was  honorable,  if  given 
a  lltUe  time.  The  court  In  that  case  pn^ly 
held,  we  think,  that  tbe  consent  while  re- 
luctant and  passive,  was  not  forced 
threats  or  violence,  bnt  was  rather  the  result 
of  moral  pressure.  "It  is  not  every  d^ree 
of  violence  or  every  kind  of  threat  that  will 
Invalidate  a  contract;  they  must  t>e  such 
as  would  naturally  operate  on  a  person  of 
ordinary  firmness,  and  Inspire  a  Just  fear  of 
great  injury  to  person,  reputation  or  for- 
tune."  Civ.  Code,  art.  1851.  It  la  also  tex- 
tual law  that  "a  contract  produced  vio- 
lence or  threats.  Is  void,  although  the  party, 
in  whose  favor  the  contract  Is  made,  did 
not  exercise  tbe  violenae        make  tbe 


•Vor  oOw  oasM  sm  same  toplo  sod  sectleB  inJKBBB  In  Dm.  *  Am.  Digs.  1M7  to  date,  ft  B«pert«r  ladeses 
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thraatB,"  snd  mm  *igiioinmt  of  fliem.**  Id. 
art  U32. 

The  law  conslden  marriage  In  do  other 
Tiev  than  a  cItU  contract.  GIt.  Code,  art.  86. 
No  marriage  Is  valid  to  wbldt  the  parties 
have  not  fully  consented,  and  "consent  la  not 
free"  "when  It  Is  eztorted  by  Tlolencfc"  Id. 
art  91.  Violence  may  be  physical  or  mwal ; 
that  is  to  say,  It  may  consist  of  the  coodon 
of  the  person  emitlnnlng  down  to  the  nuMnent 
of  the  celebratlm  of  the  marriage,  or  of  the 
coercion  of  the  will  by  antecedoit  threats 
of  bodily  harm.  In  the  latter  case,  the  pet- 
son  is  forced  to  dect  betweai  cfmsentinf  to 
marry  and  exposure  to  the  threatened  erils. 
Such  a  fbrced  consoit  doea  not  bind  the  per^ 
son  who  has  been  constrained  to  choose  the 
alternative  of  marriage.  Bandry-Lacautl- 
nerie.  Droit  Civil,  voL  2,  Nos.  1714,  ITlBw 

The  qnestion  whether  the  violoice  employ- 
ed In  a  particular  case  is  snffldent  to  annul 
the  manlage  Is  in  its  nature  one  of  fact  left 
entirely  to  the  apinedation  of  the  Judge. 
Oarpeutler-Du  Saint,  Bepwtolr^  eta,  vol. 
27.  p.  328.  No.  182. 

We  agree  with  the  tadge  a  quo  that  the 
violence  employed  in  ttie  instant  case  was 
Bufflcleat  to  constrain  the  will  of  the  plain- 
tiff  and  to  vitiate  his  cons^t  to  the  mar- 
riage. 

Judgment  affirmed. 

PROV0ST7,  J.,  tabes  no  part,  not  having 
heard  the  argument 


(128  La.) 
No.  18,184. 
STATE  V.  MALONET. 
(Supreme  Conrt  of  Louisiana.    May  28,  1010.) 

Application  by  the  State  for  the  disbarment 
of  Robert  J.  Malooey.   Disbarment  ordered. 

Walter  Onion.  Atty.  Gen.,  J.  W.  Carroll,  and 
George  H.  Terrlberry,  for  the  States 

PER  CURIABf.  This  case  having  this  day 
been  submitted  to  tbe  court  upon  the  evidence 
adduced,  aod  tbe  law  and  tbe  evidence  bring  In 
favor  of  the  plaintiflF  and  against  defendant  and 
for  the  reasons  assigned: 

It  ii  hereby  ordered,  adjudged,  and  decreed 
that  the  judgment  by  default  herein  rendered  on 
the  29tb  day  of  April,  A.  D.  1910,  be  and  It  is 
hereby  confirmed  and  made  final,  and  according- 
ly there  is  Judgment  bendn  forever  disbarring 
the  defendant  Robert  J.  Haloney,  from  prai^ 
tidng  in  this  state  as  an  attorney  and  counselor 
at  law,  and  that  Ids  license  as  sndi.  Issued  to 


him  by  this  Court  on  December  8,  A.  D.  180^ 
be  and  it  is  hereby  revoked,  annulled,  and 

avoided. 

It  is  further  ordered  that  the  costs  of  this  cam 
be  paid  by  said-defendant 


a26  La.) 
No.  18,18a 
STATE)  V.  GOWLAND. 
(Supreme  Court  of  Louisiana.    May  28.  1910.) 

Proceedings  to  disbar  Joseph  Q.  Gowland. 
Judgment  ot  diabarment 

Walter  Guion*  Atty.  Gen^  and  CSiades  Bosen, 
for  the  State. 

PBSt  CnJRIAM.  This  case  having  this  day 
been  submitted  to  the  court  upon  the  evidence 
adduced,  and  tbe  law  and  the  evidence  being  In 
favor  of  tbe  plaintiff  and  against  dtfutdant,  and 
for  tbe  reasons  assigned: 

It  is  hereby  ordered,  adjudged,  and  decreed 
that  the  judgment  by  default  herein  rendered 
on  the  20th  day  of  April,  A.  D.  1910^  be  and 
it  is  hereby  confirmed  and  made  final,  and  ac- 
cordingly uere  is  judgment  herein  forever  dis- 
barring the  defendant,  Joseph  Q.  Gowland, 
from  practicing  in  this  state  as  an  attorney  and 
counselor  at  law,  and  that  his  licoise  as  such, 
issued  to  blm  by  this  court  on  December  19, 
A.  D.  1808,  be  and  it  is  herelgr  revt^d.  annull- 
ed, and  avoided. 

It  is  further  ordered  that  the  costs  of  this 
case  be  paid  by  said  defendant 


(126  La.) 

No.  13,185. 
STATE  V.  SPITZFADEN. 
(Supreme  Court  of  Louisiana.    May  28,  1010.) 

Application  hy  the  State  for  the  diabarment 
of  llieodoze  G.  ^tsfsden.  Disbarment  ox^ 
deied. 

Walter  Gnlon,  Atty.  Gen.,  and  lUwln  T.  Her- 

rtdi,  for  the  Statsw 

PER  CURIAM.  This  case  having  this  day 
been  submitted  to  the  conrt  upon  the  evidence 
adduced,  and  the  law  and  the  evidence  being  la 
favor  of  the  plaintiff  and  against  defendant 
and  for  the  reasons  assigned: 

It  Is  hereby  ordered,  adjudged,  and  decreet 
that  the  judgment  by  default  herein  rendered  on 
the  20th  day  of  April.  A.  D.  1010;  be  and  it 
is  hereby  confirmed  and  made  final,  and  accord- 
ingly there  is  judgment  herein  forever  disbar- 
ring  the  defendant  Theodore  G.  Spitxfade& 
from  practicing  in  this  state  as  an  attorney  ana 
counselor  at  law,  and  that  his  license  as  snch, 
issued  to  blm  by  this  court  on  May  2L  A.  D. 
180^  be  and  it  is  hereby  revoked,  annnUed,  and 
avcdded. 

It  Is  further  ordered  that  the  oosia  «(  Ok 
ease  be  paid  by  said  defendant 
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PSOPLE'8  WABBHOUBE  00.  t.  TAZOO  CITT. 


K0RN08KT  t.  H07LE.    (So.  14,651.) 
<SapreiDe  Court  <A  MiflsiHippi.   June  0»  1910.) 

Mabituh  Lienb  (S  11*)— Statutost  Fbovi- 

8ion»— excldbiveness. 

The  lien  and  remedy  given  bjr  Code  1906, 
H  3085-3067,  on  water  craft,  for  voik  done  or 
materials  nipplied  In  bailding.  lepairioK,  and 
turaiahinK  the  Bun&  does  not  abrogate  the 
common-law  right  of  lioi  for  services  in  the 
repair  of  a  boat  while  it  remains  in  the  pos- 
Ksiiioo  of  the  repairer^  carrying  with  it  the 
right  to  hold  the  boat  till  the  charges  are  paid. 

l.Ed.  Note. — For  other  cases,  see  MaritiQie 
Liens,  Cent  Dig.  i  15;  Dec.  Dig.  1  ll.*J 

Aii>eal  from  Circuit  Court,  Harrlaon  Coun- 
ty; W.  H.  Hardy,  Judge. 

Action  by  Harry  H<^1«  against  Charlie 
Komosky.  From  a  judgment  for  plaintiif, 
defendant  appeals,   Seversed  alid  remanded. 

This  is  a  replevin  suit,  In  the  circuit  court 
of  Harrison  county,  for  a  gasoline  launch,  by 
the  Appellee,  Hoyle,  against  the  appellant, 
Komosky.  There  was  a  verdict  and  judg- 
ment in  the  court  below  in  favor  of  the  ap- 
pellee, from  which  this  appeal  is  prosecuted. 
The  appellee  owned  a  boat,  and  employed  the 
appellant,  who  was  a  boatwrlght,  to  remodel 
and  repair  bis  boat  and  Install  a  gasoline  en- 
gine therein,  agreeing  to  pay  therefor  what 
was  reasonable.  The  appellant  did  the  work, 
furnishing  some  of  the  materials.  While  the 
-work  was  In  progress  the  appellee  made  pay- 
ments. When  it  was  finished,  the  balance 
doe  appellant  was  $142.91.  On  trial,  the  ap- 
pellee introduced  no  testimony,  except  an 
agreemoit  of  counsel  that  the  legal  title  to 
the  boat  was  In  the  a[^>ellee.  The  appellant 
and  one  Wrlj^t  testified  as  to  the  labor  per- 
formed, material  furnished,  and  the  balance 
due,  and  that  payment  was  demanded  of  ap- 
pellee, which  was  refused.  The  appellee  sued 
oat  a  writ  of  replevin  for  the  boat,  and  gave 
a  forthcoming  bond  therefor,  and  removed  it 
to  the  state  of  Louisiana.  The  appellant  re- 
fused to  give  up  the  boat  until  the  amount 
due  him  for  latwr  and  materials  performed 
and  furnished  in  the  repair  of ,  the  boat  had 
been  paid,  claiming  a  lien  therefor.  There 
was  no  conflict  In  the  testimony,  only  a  ques- 
tion of  law  being  Involved.  The  court  In- 
structed the  jury  to  find  a  verdict  for  the 
api>ellee.  The  appellant  requested  a  peremp- 
tory instruction,  which  was  refused. 

Barrett  &  Taylor,  for  aiH>ellant  W.  G. 
Brans  and  T.  A.  Hardy,  for  appellee. 

ANDERSON,  J.  <after  stating  the  facts  as 
above).  The  court  below  held  that  chapter 
85,  Code  of  1906,  which  gives  a  Hen,  and  a 
remedy  therefor,  on  watercraft  for  work 
done  or  materials  supplied  in  building,  re- 
pairing, and  furnishing  the  same,  was  appel- 
lant's only  remedy  for  the  collection  of  the 
amount  due  blm  by  appellee.  In  so  holding 
the  court  erred;  At  common  law  the  appel- 
lant bad  a  possessory  Mea  for  work  done  and 
materials  famished  -In  r^uiirlnK  the  boat, 


carrying  with  it  tiie  rU^t  to  hold  Uw  fttiM 
against  the  owner  until  his  charges  were 
paid.  "It  Is  a  principle  of  the  common  law 
that  every  man  who  has  lawful  posseiidon  of 
a  chattel  upon  which  be  had  ezvended  his 
money,  labw,  or  skill  at  the  request  of  Its 
owner,  thereby  enhancing  Its  value,  may  re- 
tain It  as  security  for  bis  d^  This  right 
extends  to  al  Isnch  mannfacturars,  trades- 
men, and  laborers  as  receive  Chatty  for  the 
purpose  of  r^Mdring  w  oUierwlse  improving 
their  otmdltlon."  10  A.  &  B.  Encyc  Lav 
<2d  Ed.)  S.  "There  Is  a  Uen  at  common  law 
tot  the  building  of  a  ship,  if  the  shipwright 
has  not  parted  with  Uie  possession  thereof, 
and  the  owner's  assignee  in  bankruptcy  can- 
not take  the  ship  without  payInK  all  that  la 
due  for  her  ctmstruction."  19  A  &  B.  Bncyc. 
Law  (2d  Ed.)  109a 

Chapter  8S.  Code  1006,  does  not  abrogate 
the  common-law  right.  On  the  other  band, 
its  purpose  Is  to  enlarge  the  same,  and  give  a 
better  remedy,  though  not  exclusive.  Tbe 
court  below  should  have  ^ven  the  peremp- 
tory Instructim  requested  on  bebnlf  of  the 
appellant  Under  the  facts  In  this  record, 
the  appellant  is  entltied  to  Judgment  against 
the  appellee  and  his  bondsman  for  the  return 
of  the  boat,  or,  in  lieu  thereof,  for  the  amount 
of  his  Indebtedness,  with  6  p&e  cent  Interest 
thereon,  from  the  time  It  was  dne,  witli  costs. 

Reversed  and  remanded. 


PBOPLBTS  WAREHOUSE  CO.  T.  YAZOO 

Cirr.    (No.  14,565.) 

(Supreme  Court  of  MisslBeippl.    June  0,  1910.) 

Taxation  (8  45*)— Oobpokatiowb— Statutes. 

Const  I  ISl,  providing  that  the  property  of 
corporations '  shall  be  taxed  in  tlie  same  way 
as  that  of  Individuals,  must  be  construed  in  con- 
nection with  section  112,  autliorizing  the  Le^s- 
lature  to  provide  for  a  special  mode  of  aasesa- 
ment  for  corporations,  an^  when  so  construed. 
Code  1906,  i  42^,  provldiiiK  that  corporations 
shall  be  assessed  at  the  market  value  of  their 
stock  paid  In,  less  real  estate  owned,  to  be 
separately  assessed  as  other  real  estate,  is  not 
invalid ;  and  where  the  a«!i;regate  market  value 
of  the  stock  of  a  corporation  exceeds  the  value 
of  the  real  and  personal  property,  a  tax  on  the 
difference  is  a  tax  on  the  value  of  the  franchise 
of  the  corporation,  and  is  proper. 

fEd.  Notev— For  other  cases,  see  TkxatloB, 
Cent  Dig.  K  100-103;  Dec  Dig.  |  45.*] 

Appeal  from  Circuit  Court,  \asoo  County ; 
W.  H.  Potter,  Judge. 

Proceedings  by  the  People's  Warehouse 
Company  against  Tazoo  City  to  review  an  as- 
sessment for  municipal  taxes.  Prom  a  judg- 
ment affirming  the  assessment,  petitioner  ap- 
I^eals.  Affirmed, 

This  Is  an  appeal  to  the  circuit  court  by  the 
People's  Warehouse  Company  from  an  order 
of  the  mnnlcipal  authorities  of  Tazoo  City 
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asBeadng  the  property  of  fbe  warehouse  com- 
pany for  munldpal  taxes.  There  was  a  trial 
before  the  Judge,  a  jury  belug  waived,  end  a 
judgment  rendered  afflrmlnff  the  order  of  the 
mayor  and  board  of  aldwmen,  fnnn  which 
Judgmaat  this  appeal  1b  prosecuted.  The  tri- 
al was  had  on  agreed  focte  as  follows:  "The 
VwpWs  Warehonse  Is  a  corporation,  organ- 
ized and  existing  under  the  laws  of  the  state 
of  Mississippi,  domiciled  at  Yazoo  City,  Miss., 
the  paid-up  capital  stock  being  $100,000,  di- 
vided into  16,000  shares,  of  the  par  value  of 
$10  ea<di ;  that  the  shares  of  said  stock  are 
worth  on  the  market  In  Yazoo  City  on 
October  1,  1908,  fll  a  share,  or  $176,000; 
that  on  the  Ist  day  of  October.  1908.  the 
date  of  assessing  property  under  the  ordinan- 
ces of  Xazoo  City,  Miss.,  mid  corporation 
owned  and,  possessed  personal  and  real  prop- 
erty of  tJie  market  value  of  $1.^0,000,  all  sit- 
uated in  Yazoo  City,  Miss.,  and  oumed  no 
other  property,  except  its  charter  under  the 
general  latca  of  the  state  of  Mississippi,  un- 
ieas  its  earning  poicer,  good  icill,  and  estab- 
lished business  shall  be  considered  by  the 
court  as  property  subfcct  and  liable  to  as- 
sessment and  taxation.  It  Is  further  agreed 
that  the  assessment  of  said  corporation  by 
Yazoo  City  was  regular  under  the  ordinances 
nt  Yazoo  City  and  the  laws  of  the  stnte  of 
Sdsslsslppi ;  that  the  board  assessed  the  real 
and  personal  property  at  the  sum  of  $140,000, 
and  assessed  the  market  value  of  the  capital 
stock  paid  In  at  $160,000  less  said  $140,000. 
the  real  and  personal  assessment;  but  the 
said  corporation  does  not  admit  the  validity 
or  constitutionality  of  said  assessment  It 
Is  further  agreed  that  said  corporation  has 
paid  under  protest  to  the  tax  collector  of 
Yazoo  City  the  taxes  levied  in  said  assess- 
ment of  $160,000  for  the  year  1008,  and  If 
the  court  shall  determine  that  said  assess- 
ment is  invalid.  In  whole  or  lu  part,  said  city 
win  refund  to  said  corporation  the  taxes  on 
the  excess  as  fixed  by  the  court.  The  court 
herein  means  circuit  court  of  Yazoo  county, 
If  the  judgment  of  said  circuit  court  shall 
not  be  appealed  from  to  the  Supreme  Court, 
in  which  event  the  said  court  shall  mean  Su- 
preme Court.  It  Is  further  agreed  that  the 
charter  of  said  corporation  sball  be  and  is 
hereby  made  a  part  of  this  agreement,  and 
may  be  read  on  the  hearing  of  this  cause, 
but  need  not  be  copied  in  the  transcript  of 
the  record  on  appeal  to  the  Supreme  Court 
It  is  further  agreed  that  the  ordinances  of 
Yazoo  City  providing  for  the  assessment  of 
corporations  Is  the  same  as  section  4267  of 
the  Mississippi  Code  of  lOOG.  exc^t  that  the 
.date  of  assessment  is  October  lat,  instead  of 
February  Ist,  and  that  the  same  was  regular- 
ly passed,  and  that  the  said  corporation  made 
a  full  statement  of  all  its  assets  to  said 
board,  although  no  demand  therefor  was 
made  under  the  law;  the  reprraentative  of 
Mid  corporation  admitting  In  said  meeting 
that  the  market  value  of  the  capital  atodi 


paid  In  was  deven  dollars  pw  diare  or  $178,- 

000." 

Williams  &  George,  for  appelant  Holmes 
ft  Holmes,  for  appeUea 

ANDERSON,  J.  <after  staUng  the  facts  as 
above).  It  Is  insisted  that  section  4267  of 
the  Code  of  1006  is  violative  of  section  181  of 
the  Constitution,  because  it  [H'ovldes  for  the 
taxation  of  the  property  of  private  corpora- 
tions for  pecuniary  gain  In  a  different  way 
and  to  a  greater  ext^t  than  the  prt^rty  of 
indlvldnals.  That  section  and  section  112  of 
the  Constitution  are  to  be  construed  t<^ther 
In  determining  the  question  Involved.  Sec- 
tion 181  provides  that  "the  prt^rty  of  all 
private  corporations  for  pecuniary  gain  ^all 
be  taxed  In  the  same  way  and  to  the  same 
extent  as  the  property  of  Individuals,"  and 
section  112  that  taxation  shall  he  uniform 
and  In  proportion  to  true  valu^  that  property 
shall  be  assessed  for  taxes  by  general  laws 
and  uniform  rules,  according  to  true  value, 
"but  the  Legislature  may  provide  for  a  spe- 
cial mode  of  valuation  and  assessment  for 
railroads,  and  railroad  and  other  corporate 
property."  Section  4267  of  the  Code  pro- 
vides that  corporations  organized  under  the 
laws  of  this  state,  shall  be  assessed  for  taxa- 
tion at  the  market  value  of  their  shares  of 
etock  paid  In,  lees  real  estate  owned,  to  be 
separately  assessed  as  other  real  estate. 
Section  178  of  the  Constitution  provides  fOr 
the  taxation  of  corporate  franchises. 

The  cases  of  Panola  County  v.  Carrier  & 
Son,  89  Miss.  277,  42  South.  347,  and  State  v. 
Simmons,  70  Miss.  485,  12  South.  477.  are 
decisive  of  the  constitutionality  of  section 
4a}7.  The  requirement  of  section  I8i  that 
the  "property  of  private  corporations  for 
pecuniary  gain  shall  be  taxed  in  the  same 
way  and  to  the  same  extent  as  the  proi>erty 
of  private  individuals"  must  be  construed  in 
connection  with  the  power  given  the  Legis- 
lature in  section  112  to  "provide  for  a  special 
mode  of  valuation  and  assessment  for  rail- 
roads, and  railroad  and  other  corporate  prop- 
erty." By  section  4SffT  of  the  Code  the  Legte- 
lature  has  undertak«i  to  carry  out  the  grant 
of  power  conferred  by  section  112  by  [world- 
Ing  a  special  mode  of  valuation  and  assess- 
ment of  private  corporations  for  a  pecuniary 
gain.  Where  the  ajsr^te  market  value  of 
the  shares  exceeds  the  value  of  the  real  and 
personal  property,  as  it  does  In  the  instant 
case,  it  is  contended  that  a  tax  on  this  dif- 
ference is  a  tax  on  thrift  and  earning  capac- 
ity, which  is  violative  of  section  181  of  the 
Constitution,  because  no  vach  tax  is  levied 
against  Individuals.  Such  contention  Is  un- 
sound. This  difference  represents  the  value 
of  the  right  of  the  corporation  to  exist,  which 
Is  a  franchise  Incident  to  411  corporations, 
and  of  value,  and  coustltntes  part  (tf  Its 
property ;  and  this  la  true,  notwithstanding 
the  corporation  Is  chartraea  JXoAee  gam^ 
laws  at  small  expensai 
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Tonchlng  the  value  of  this  franchise,  we 
quote  with  approTal  the  following  by  the 
Sapreme  Coart  of  MassacfaiisettB  In  the  case 
of  Commonwealth  v.  Gary  Improvement  Co., 
98  Mass.  19:  "The  defendants  contend,  fur- 
ther, that  the  franchise  of  a  mere  land  com- 
pany cannot  be  said  to  poBsess  any  value  be- 
yond that  belonging  to  the  property  of  the 
corporation;  tl^it  In  these  cases  the  market 
value  of  the  shares  was  fictitious  and  specu- 
lative only,  and  greatly  in  excess  of  all  [urop- 
erty  and  rights  belonging  to  the  corporation, 
and  therefore  that,  even  as  a  franchise  tax, 
this,  as  Imposed  upon  these  defendants,  is  an 
unreasonable  tax,  In  a  sense  obnoxious  to  the 
limitation  of  the  Constitution.  We  cannot 
accede  to  the  premises  upon  which  this  ar- 
gument Is  founded.  The  franchise  of  a  mere 
land  company  has  a  value  beyond  that  be- 
longing to  the  property  Itself.  The  com- 
bination of  capital,  the  capacity  to  hold  and 
manage  large  amounts  of  real  estate  under 
one  direction,  free  from  competition  among 
those  Interested,  from  change  by  death  and 
disturbance  by  the  chances  of  Individual  life, 
whereby  the  ultimate  development  and  grad- 
ual sale  may  be  secured  in  the  most  advan- 
tageouB  manner  praslble,  and  many  other  con- 
siderations which  readily  surest  themselves, 
make  the  privilege  of  a  corporate  organiza- 
tion in  such  cases  one  of  great  value  and  Im- 
portance. The  very  magnitude  of  the  entire 
estate,  when  held  In  individual  hands,  will 
depress  Its  gross  value  in  the  market ;  while 
imder  corporate  ownership  and  management, 
the  separate  shares,  which  give  to  the  holder 
the  assurance  of  participation  In  the  future 
development  and  appreciation  of  the  property, 
will  command  a  much  higher  proportionate 
price.  The  convenience  with  which  the  In- 
terests of  the  several  shareholders  are  held, 
and  the  facility  of  the  transfer  of  the  shares, 
are  elements  of  great  Influence  In  giving  val- 
ue to  the  capital  stock.  And  we  are  not  pre- 
pared to  say  that  even  a  merely  speculative 
value,  conferred  uiwn  stodE  by  the  advan- 
tages of  its  corporate  character  and  the  priv- 
ileges thereto  pertaining,  may  not  afford  a 
proper  t>asls  for  the  imposition  of  a  tax  like 
tbis." 

And  from  Adams  Express  Company  v.  Ohio, 
16<i  U.  S.  185,  17  Sup.  Ct  604,  41  L.  Ed.  965; 
"It  is  a  cardinal  rule,  which  should  never  be 
forgotten,  that  whatever  iwoperty  is  worth 
for  the  purpose  of  Income  and  sole  it  is  also 
worth  for  the  purpose  of  taxation.  Suppose 
an  expnes  company  Is  incorporated  to  trans- 
act business  within  the  limits  of  the  state 
and  does  business  only  within  such  limits, 
and  for  the  purpose  of  transacting  that  busi- 
ness purchases  and  fields  a  few  thousand  of 
dollars'  worth  of  horses  and  wagons,  and  yet 
It  so  meets  the  wants  of  the  people  dwelling 
in  that  stat^  so  uses  the  tangible  prop^ty 
whldi  it  possesses,  so  transoictB  basiness  there' 
In,  that  Its  stodc  becomes  In  the  maftets  of  the  ^ 


state  of  the  actual  cash  value  of  hundreds  of 
thousands  of  dollars.  To  the  owners  there- 
of, for  the  purpose  of  Income  and  sale,  the 
corporate  property  Is  worth  hundreds  of  thou- 
sands of  dollars.  Does  substance  of  right 
require  that  It  pay  taxes  only  upon  the  thou- 
sands of  dollars  of  tangible  property  which 
It  possesses?  Accumulated  wealth  will  laugh 
at  the  crudity  of  taxing  laws  which  reach 
only  the  one  and  ignore  the  other,  while  they 
who  own  tangible  property  not  organized  Into 
a  single  producing  plant,  will  feel  the  injus- 
tice of  a  system  which  so  misplaces  the  bur- 
Aai  of  taxation.  *  •  «  The  value  which 
property  bears  In  the  market,  the  amount  for 
which  Its  stock  can  be  trangbt  and  sold,  Is  the 
real  value.  Business  men  do  not  pay  cash 
for  pro[>erty  i^  moonshine  or  dreamland. 
They  buy  and  pay  for  that  which  is  of  value 
in  Its  own  power  to  produce  Income  or  for 
purpose  of  sale." 

Af^Iylng  these  principles  to  the  case  in 
hand,  and  the  $20,000  the  difference  between 
the  a^egate  value  of  the  shares,  and  the 
value  of  the  real  and  personal  property,  Is  the 
value  fixed  by  law  of  the  franchise  of  this 
corporation. 

Affirmed. 


TERRY  V.  STATE.    (So.  14,516.) 
(Supreme  Court  of  Mississippi.   June  6,  1910.) 

1.  SEDUonoN  (I  37*)— iNDicniENT— Time. 

An  indictmrat  for  seduction  of  a  female 
under  18  years  of  age,  alleging  that  she  was  of 
previous  chaste  character,  was  not  defective  for 
tailnre  to  use  the  words  ''then  and  there"  before 
the  expression  "of  previous  chaste  cliaracter," 
since  that  term  was  referable  only  to  the  time 
immediately  preceding  the  offense. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  f§  63-66;  Dec.  Dig.  f  37.*] 

2.  Seductiok  (I  46*)— Evidence— Odbboboba- 

TION  OV  PBOSECUTBIX. 

Id  a  prosecution  for  eeductlon  of  a  female 
under  18  of  previous  chaste  character,  the  tes- 
timony of  prosecutrix  must  be  corn^orated,  in 
order  to  sustain  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent.  Dig.  gS  83-80;   Dec.  Dig.  |  46.*] 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; T.  H.  Barrett,  Judge. 

Chester  Terry  was  cohvicted  of  seduction, 
and  he  appeals.  Affirmed. 

Ford,  White  •&  Ford  and  J.  H.  Mlze.  for 
appelant  Jas.  R.  McDowell,  Asst  Atty. 
Gen.,  t<a  the  State. 

McIiAIN,  a  The  appellant  was  indicted, 
convicted,  and  soitenced  In  the  Harrison 
couuty  circuit  court  to  the  penitentiary  for 
three  years  for  seduction.  The  Indictment 
was  drawn  under  section  1081  of  the  Code  ot 
1906,  and  it  <Auit^,  leaving  out  the  formal 
parts,  that  af^Uant  "did  then  and  there  un- 
lawfully and  feloniously  seduce  and  have  Il- 
licit intoimurse  -with  one  Hilda  Ryan,  a  fe- 
male cbUd  under  the  age  of  18  years  old  and 
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of  prevtoiu  chaste  character.**  Tben  are  Imt 
two  of  the  many  aealgnmenta  of  error  that 
we  will  couBlder. 

First  Appellant  assigns  as  fatal  error 
that  the  indictment  falls  to  use  the  words 
"then  and  there"  Jnst  before  the  expression 
"of  prevtoos  chaste  character."  He  seems  to 
contend  that  without  these  words  the  Indict* 
ment  does  not  definitely  charge  at  what  pe- 
riod In  the  life  of  the  prosecntrlx  she  was 
chaste.  Tlie  term  "of  previous  chaste  char- 
acter" refers  to  the  time  Immediately  previ- 
ous to  the  oB&ase.  Any  other  constmctton 
would  be  too  BtraUied  and  unreasonable,  too 
oaptloua  and  technical. 

It  Is  farther  contended  that  the  prosecutrix 
la  not  corroborated  In  her  statement  Oar 
statutes  provide  that  she  must:  not  only  be  of 
previous  chaste  character,  but  that  the  testl- 
OMny  of  the  female  seduced  alone  stedl  not 
be  suffldeut  to  convict  Th\B  Is  a  wise  and 
wholesome  provision  of  the  law.  It  guards 
against  or  rather  minimizes,  the  chances  of 
an  Innocent  porty  being  accused  and  convict- 
ed. Has  the  prosecutrix  met  these  require- 
ments of  the  law?  Without  going  into  the 
details  of  the  testimony  on  this  point  we 
think  she  is  abundantly  corroborated  by  many 
facts  and  circumstances  testifled  to  in  this 
case  by  witnesses  other  than  the  prosecutrix. 
The  Jury  was  fully  warranted  in  finding  de- 
fendant guilty. 

This  case  Is  affirmed. 

PER  CURIAM.  The  above  opinion  Is 
adopted  by  the  court  Affirmed. 


DBTELLINO  v.  STATE.   (No.  14^1.) 
(Supreme  Court  of  HlBslsdppL   June  6>  1910.) 
Obihinai.  Law  (i  260*)— Trial— Defauli^ 
Vacation. 

Accused,  having  been  eentenced  to  pay  a 
fine  and  serve  six  months  for  niegallr  selling 
cocaine,  appealed  to  the  circuit  court;  and,  fail- 
ing to  respond  when  his  case  was  reached  on 
the  preliminary  call  of  Uie  docket  his  appeal 
was  dismissed.  Hto  counsel,  who  was  a  mem- 
ber of  the  Legislature  then  In  session,  had  ap- 
peared and  requested  that  bis  case  be  passed, 
and  on  bearing  of  the  dismissal  he  immediately 
went  to  the  court,  arriving  there  before  the  pre- 
liminary call  of  the  docliet  had  been  condoded, 
and  before  any  case  had  been  taken  up  for  trial. 
He  Sled  a  motion  to  set  aride  the  dismissal  of 
fats  appeal,  which  was  denied.  His  counsel  at- 
tempted to  get  the  case  set  for  a  day  certain, 
because  of  his  legislative  engagements,  but  was 
■nable  to  make  any  agreement  with  the  dis- 
trict attorney,  and  bad  no  opportunity  to  pre- 
sent the  matter  to  the  court  until  the  case  was 
called.  He  advised  his  client  that  It  would  be 
hnpoasible  Cor  him  to  remain  in  waiting  for 
the  case  to  be  tried,  but  that  he  would  get  the 
ease  continued  or  set  for  a  day  certain.  Held, 
Cliat  defendant  was  entitled  to  a  vacation  of  Us 
default  and  a  hwriog. 

[Bid.  Note.— ror  oUier  cases,  see  Criminal 
Law,  Dec  Dig.  I  260.*] 

Appeal  from  Clrcnlt  Court,  ifadiaon  Oonn- 
4y;  W.  H.  Fottar.  Jadg& 


J.  &L  Develling  was  convicted,  of  selling 
cocaine,  and  he  appeals.  The  conviction  was 
affirmed,  without  a  written  opinion.  May  16, 
1910,  and  afterwards  reopened  on  the  filing 
of  a  suggestion  of  error  by  appdlant's  conn- 
Bel.  Suggestion  sustained,  and  Jndgmoit  n- 
versed  and  vacated. 

BL  B.  Harrell  and  H.  B.  Greaves,  for  ap- 
pellant Jas.  R.  McDowell,  Asst  Atty.  Gen., 
for  the  Sbitei 

SMITH,  J.  The  appelant  was  convicted 
in  a  court  of  a  justice  of  the  peace  for  sell- 
ing cocaine,  and  sentenced  to  pi^  fl  fine  of 
$500  and  to  aeeve  a  term  of  six  months  In 
the  county  Jail,  fKnn  which  an  appeal  was 
taken  to  the  fdrcult  court  On  the  prelimi- 
nary call  <if  the  do^et  be  HtleA  to  K^KmA 
when  his  case  was  reached,  and  tbereupoo, 
on  motion  of  the  district  attom«v,  bis  appeal 
was  dismissed,  with  a  writ  oz  procedendo. 
His  counsel,  who  had  appeared  tor  him  «iid 
requested  that  his  case  be  passed,  thwenpon 
notified  him  by  tel^hone  of  the  action  wblcb 
had  been  taken  in  the  matter,  and  he  imme- 
diately went  to  the  courthouse,  arriving  thoe 
as  early  as  possible  after  receiving  the  no- 
tice, and  before  the  preliminary  call  of  Qie 
docket  had  been  concluded,  and  before  any 
case  hod  been  taken  up  for  trial.  He  ther^ 
mton  filed  a  motion  requesting  the  court  to 
set  aside  the  dismissal  of  his  appeal,  and  to 
reinstate  the  cause  on  the  docket,  which  mo- 
tion was  orermled ;  hence  this  appeal. 

It  appears  that  appellant's  counsel  was  a 
member  of  the  state  Senate,  which  was  tboa 
In  session  at  Jackson;  that  several  days 
prior  to  the  one  on  which  the  criminal  do(^- 
et  was  called,  his  counsel  advised  him  that 
It  would  be  Impossible  for  blm  (counsel)  to 
remain  In  Canton,  waiting  for  this  case  to 
be  tried,  as  he'  would  iiave  to  be  in  attend- 
ance upon  the  Senate;  that  he  would  get 
the  case  continued  or  set  for  a  day  certain, 
and  in  the  last-named  event  would  notify 
him  what  day  the  case  would  be  tried.  This 
his  counsel  failed  to  do,  resulting  In  his  be- 
ing absent  at  tbe  call  of  the  docket  Counsel 
stated  tiiat  he  had  been  unable  to  make  any 
agreement  vrlth  the  district  attomey,  and 
that  he  had  no  opportunity  of  presenting  the 
matter  to  the  court  until  the  case  was  called, 
having  been  absent  most  of  the  time  at  Jack- 
son. In  so  advising  his  client  counsel  seems 
to  have  acted  upon  an  Impression  which  he 
had  that  Indulgences  of  this  charact«  were 
always  extended  by  the  court  to  memDers 
of  the  state  Legislature  while  that  body 
was  in  session. 

Appellant  ought  to  have  been  In  attendance 
upon  the  court;  but  he  se^ns  to  have  acted 
In  perfect  good  faith,  believing  that  his  coun- 
sel, by  reason  of  being  a  m^ber  of  the  state 
Senate,  which  was  thai  in  session,  had  the 
right  to  have  his  cases  set  tar  a  day  certain. 
This  bring  tme,  and  as  he  arrived  in  tbe 
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oonrtroom  l)efore  tbe  preHmlnaiy  call  of  the 
ibx-ket  bad  been  completed,  and  before  any 
caae  bad  been  taken  np  for  trial,  his  motion 
to  reinstate  the  caose  ought  to  have  been 
sustained.  The  caae  Is  not  tree  from  diffl- 
cnlty,  for  ordlnarllT,  when  a  defendant  In  a 
criminal  canse  falls  to  respond  when  called 
In  court,  the  proper  course  to  pursue  Is  ei- 
ther to  take  a  forfeiture  upon  his  bond,  or, 
If  his  case  Is  on  appeal,  to  dismiss  same 
with  a  writ  of  procedrado;  and  a  forfeiture 
or  procedendo,  when  taken,  ought  not  to  be 
set  asld^  unlesa  It  is  dear  that  the  defend- 
ant was  not  In  fault 

The  Busgestion  of  error  is  sustained,  the 
Judgment  heretofore  entered  is  vacated,  the 
Judgment  of  the  court  below  reversed,  and 
the  cause  remanded. 


BODX  T.  CITY  OF  GULFPOET. 
(No.  14,647.) 
(Snpreme  Court  of  UisaitsippL   June  6,  1910.) 

Ckihiital  Law  (fi  7S9*)—lNSTKncnT0ns— Rea- 
sonable Doubt. 

In  a  prosecntion  for  aBsanlt,  It  Is  not  error 
to  refuse  an  iostmctlon  that  tbe  burden  is  on 
the  city  to  prove  defendant  guilty  beyoDd  every 
reasonable  doobt,  and  if  from  the  coasidera- 
tioD  of  all  the  evidence  there  arises  two  rea- 
Muable  theories,  me  that  Uie  defendant  Is 
miilty  as  charged,  and  one  that  the  defendant  is 
innocent,  then  it  is  the  duty  of  the  jury  to  ac- 
quit, even  though  the  theory  that  he  la  guilty 
is  supported  by  more  probable  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  IS  184e-lS4»,  1901-1922,  1960. 
1967;  Dec.  I>fe.J  789.*] 

Appeal  from  drcolt  Court,  Harrison  Conn- 
ty;  T.  H.  Barrett,  Judge. 

Jos^h  Boux  was  convicted  of  assault  and 
batterr,  and  appeals.  Affirmed. 

J.  H.  Mlse^  for  appelant  7no.  L.  Helss 
(Jas.  R.  McDowell,  AsSt  Atty.  Oen.,  of  coun- 
sel), for  appellee. 

McLAIN,  O.  Appellant  was  convicted  be- 
tore  the  police  Jostlce  of  the  ctj^  of  Oulflmrt 
upon  affidavit  charging  him  with  assault  and 
battery.  He  appealed  the  caae  to  the  <^rcnlt 
conrt  of  Harrison  county,  and  was  convicted 
and  sentoiced,  from  which  Judgment  he 
prosecntea  this  appeal 

Tbe  OD^  asslfl^iment  of  error  that  appel- 
lant makes  In  this  case  la  that  the  trial  conrt 
erred  in  rtfuaing  the  following  Instructiw: 
•The  court  Instructs  the  JU17,  for  the  de- 
foidant,  that  the  burden  of  proof  is  tm  the 
dty  to  prove  the  defendant  guilty  be^imd 
eveiy  reasonable  doubt  before  thegr  can  con- 
vtet  taim,  and  if;  after  conslderBtlon  of  all 
the  evidence  in  this  case,  there  arises  from 
tbe  evidence  In  the  case  two  reasonable  the- 
ories* one  theory  that  the  deCuidant  Is  gnilty 
as  ehaivea,  and  one  theory  that  the  de- 
fendant te  Innocoit.  then  It  la  the  duty  of 
the  Jury  to  adopt  the  theory  that  ^he  defend- 


ant is  lunoeoi^  and  acQult  him,  even  though 
the  theory  that  defendant  la  gcdity  is  more 
probably  sunwrtod  by  the  strongo'  evldrace." 
This  Instruction,  in  substance^  la  the  same 
charge  that  was  condemned  by  this  conrt  In 
the  case  of  Runnels  v.  Stat^  60  South. 
The  case  Is  affirmed. 

PER  CURIAM.    The  above  i^lnlon  is 
adopted  by  ttie  conrt 
Affirmed. 


BRAHAN  T.  MERIDIAN  HOME)  TBLD- 
PHONB  CO.    (No.  14,39a) 
(Supreme  Court  of  MissiBsippl.    June  6,  1910.) 

1.  Municipal  Cobfobatioks  (S  663*>— Stbeets 
— tbee&— ownebship. 

Adjacent  property  owners  own  the  trees  in 
front  of  their  lots  and  between  the  sidewalks 
and  the  streets,  so  that  a  telephone  compaay 
which  cut  such  trees  without  the  cooeent  of  tbe 
adjacent  owner  would  be  liable  under  Code 
1906,  9  4977,  requiring  one  destroying  any  tree, 
etc.,  without  the  consent  of  the  owner,  to  pay 
the  statutory  penalty. 

[EM.  Note.— For  other  cases,  see  Mnnicipal 
CorporatiMis,  Dec.  Dig.  f  668.*] 

2.  MuNiciPAi,  ObBFOBATiONS  (S  682*>— 43tkxetb 
—-OaAnT  or  Rioht  to  Use>— Cuttihq  Tans 
— Obant  to  Telbphokk  Coupamt. 

A  city  cannot  authorise  a  telephone  com- 

Kny  or  other  person  to  damage  or  destroy  trees 
tween  the  street  and  sidewalk  belonging  to 
adjacent  property  owners,  without  making  com- 
pensation to  such  owner,  though  it  may  itself 
remove  such  trees,  if  they  destroy  the  free  use 
of  the  street,  etc. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
CorporaUons,  Dec.  Dig  S  682.*] 

Ai^eal  from  Circuit  Court,  Laoderdale 
County;  J.  L.  Buckley,  Judge. 

Action  by  F.  Y.  Brahan  against  the  Merid- 
ian Home  Telephone  Company.  From  a  Judg- 
ment for  defeidant  npon  a  directed  verdict, 
plalntUf  appeals   Reversed  and  remanded. 

F.  T.  Brahan,  pro  ae.  *  Ethrldge  &  Bthrldge, 
for  appellee^ 

MAYES,  C.  X  Since  the  case  <tf  Telephone 
Ca  V.  Cassedy,  78  Bflsa.  666,  29  South.  762, 
It  bas  been  settled  In  this  state  that. adja- 
cent property  owners  also  Own  the  trees 
growing  in  front  of  Uielr  lot,  and  between 
the  sidewalk  and  the  street  Mr.  Brahan 
Is  such  property  owner,  as  ain^ears  from  tbe 
foots  of  tUs  cas^  and  the  trees  cut  and 
trimmed  were  between  the  street  and  side- 
walk. The  above  ease  Is  also  authority  for 
another  preposition,  and  that  is  that  no  dty 
can  authorise  any  public  service  ccnporatkm, 
or  other  Individual,  to  damage  or  destroy 
trees,  00  as  to  ex«npt  from  liability.  Tba 
trees  are  tiie  property  of  the  adjacent  ownw 
as  absolutely  as  If  Qiey  grew  In  a  fMest,  sub- 
ject to  certain  rights  which  the  municipality 
has  In  Its  governmental  capacity,  which  we 
shall  state;  but  tlie  city  cannot  transfer  any 
of  its  rights  to  any  person  or  corporation  to 
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the  detrliaent  of  tbe  owner.  The  ownership 
of  trees  between  the  sidewalk  and  the  street 
Is  as  sacred  as  any  other  property  rifl^L  Of 
course,  tbe  paramount  purpose  of  the  side- 
walks and  the  streets  Is  for  a  public  use  as 
such,  and  when  trees  obstruct  the  free  use  of 
the  street  the  city  undoubtedly  has  the  pow- 
er to  carry  out  Uie  paramount  purpose,  and 
trim  or  destroy  the  trees,  If  such  action  be 
necessary  to  complete  Its  use  to  the  public; 
but  this  power  belongs  alone  to  the  city,  and 
cau  bo  exercised  only  when  it  seeks  to  make 
the  street  or  sidewalk  useful  for  its  legiti- 
mate purposes. 

It  Is  difficult  for  as  to  uuderstand  why  sec- 
tion 4977  of  the  Code  of  1906  does  not  apply 
In  this  .case.  It  provides  that,  if  any  person 
shall  cut  down,  deaden,  destroy  any  tree,  etc., 
without  the  consent  of  the  owner,  etc,  he 
shall  pay  the  statutory  penalty,  etc.  This  td- 
ephone  company  did  those  things,  knowing 
tliat  it  did  not  own  the  trees,  and  never  asked 
consent  of  the  owner  at  any  time.  It  claimed 
to  be  acting  under  authority  of  the  city  of 
Meridian;  but  the  city  of  Meridian  had  no 
power  to  give  any  su(^  authority.  If  the 
statute  did  not  apply,  under  Jhe  facts  of  this 
case,  It  would  be  of  little  force  or  effect. 
The  teleplione  company  could  have  used  its 
eminent  domain  powers;  but  It  did  not  see 
lit  so  to  do,  and  Is  therefore  liable. 

There  should  not  hare  been  a  peremptory 
instruction  for  defendant,  and  because  there 
was  tbe  canse  Is  reversed  and  remanded. 


PRICE  V.  CITY  OP  GULPPORT. 
(No.  14,600.) 

(Supreme  Court  of  Mississippi.   Juae  6,  1010.) 

1.  iNTOXrCATINO  IjQUOBS  (J  233*)— UNLAW- 
FUL Kbepino  fob  Sale— FBOSECcnoN— Ad- 
uissiBiLnr  or  Evidence. 

In  a  prosecution  for  havliur  In  possession 
IntozicaBts  with  intent  uniawfalTy  to  sell  them, 
evidence  that  accased  was  Teceiving  liquor  b; 
freight  from  without  the  state,  and  that  bot- 
tles, empty  and  filled,  were  found  In  his  dwell- 
ing, was  admissible. 

[EA.  Kote.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  H  293-207;   Dec.  Dig.  j 

2.  INTOXICATINO  LiQUOBS  (8  230*)— UNLAW - 

FDL  Keeping  fob  Salr— Prosecution — Scf- 

FIOIENCT  of  BVIDENCR. 

In  a  prosecution  for  having  in  possession 
intoxicants  with  intent  uolawfuliy  to  sell 
them,  under  Laws  19<^,  c.  114,  §  1797,  making 
it  unlawful  for  one  to  have  in  his  poasession 
intoxicants  for  the  purpose  of  selling  them  in 
violation  of  law,  evidence  held  sufficient  to  sus- 
tain a  conviction  in  view  of  Laws  190$,  c.  115, 
i  1747,  providing  that.  If  any  one  shall  be  found 
in  pofisession  of  appliances  adapted  to  retailing 
intoxicants,  it  shall  be  presumptive  evidence 
that  the  person  owning  or  controUii^  such  ap- 
pliances 18  engaged  In  selling  intoxicants  con- 
trary to  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Gent  Dig.  H  300-822;  Dec.  Dig.  I 
23C.*] 


A[^>eai  from  Clrcait  Court,  Haniwm  Ooon- 
ty ;  T.  H.  Barrett, .  Judge. 

George  C.  Price  was  convicted  of  unlawful- 
ly keeping  Intoxicants  for  sale,  and  be  ap- 
peals. Affirmed,  on  optiUoa  of  Commis- 
sloner. 

J.  H.  Mize,  for  appellant  Jno.  L.  Htiss 
and  Jas.  B.  McDowell,  Asst  Atty.  Gen.,  for 
appeUea 

McLAINf  O.  Appelant  was  convicted  by 
the  police  Justice  of  the  city  <tf  GnUKwrt  uptm 
affidavit  charging  Iilm  wlUi  unlawfully  ke^ 
Ing  for  Bale  Intoxlcatilng  Uqiioz&  Heappealed 
the  case  to  tbe  drcnit  cotirt  of  Harrlstm  cmm- 
ty,  and  was  convicted  and  sentoiced,  and. 
from  that  Judgment  be  prosecutes  tUs  ap- 
peaL 

Ai^lanfa  dilef  aaalgnnient  of  error  la 
that  tbe  evittence  upon  whldi  be  was  convict- 
ed was  not  conytetent  teatimm^  to  submit  to 
the  Jury,  and  that  tbe  evidence  npim  tbe 
whole  was  not  Bnffldent  to  suBtaln  tbe  ver- 
dict. On  Novonber  23,  1809,  appdlant  was 
running  a  poolroom  In  ttie  city  of  Gnl^ort, 
and  a  few  blocbi  away  be  lived  upstairs  In 
a  building  owned  by  one  StrellEer,  from  whom 
he  rented.  StreUEer  occupied  the  lower  part 
of  the  building  as  a  store,  dealing  mostly 
with  sailors — supplying  sailors  and  vessds 
with  supplies.  On  November  23,  190%  the 
police  (^cers  of  the  town  searched  his  dwell- 
ing for  intoxicating  Itauors.  Eight  bottles 
of  beer  were  found  In  tbe  rtfrigerator.  and 
42  pints  of  whisky  were  found  between  a 
folding  lounge  or  bed.  In  the  room  In  vbidi 
this  whl^  was  found,  a  trapdoor  was  dis- 
covered, cut  in  the  floor  of  the  room,  there- 
by forming  a  kind  of  closet  between  tbe  floor 
and  the  ceiling  of  the  lower  room.  Some 
bottles  were  found  In  this  place,  but  were 
empty.  At  the  same  time,  the  officers  found 
at  tbe  Louisville  &  Nashville  freight  depot 
4  cases  of  whisky  In  bottles,  making  12  gal- 
lons. The  cases  were  marked  and  consigned 
to  appelant,  and  be  had  paid  the  frei^t  on 
same,  and  had  receipted  tbe  railroad  agent 
for  the  whisky, 

The  railroad  agent  on  tbe  trial  of  the  case, 
testifled,  and  produced  the  c^dal  duplicate 
freight  bills  covering  a  period  of  23  days 
prior  to  the  arrest  of  the  defoidant  This 
showed  shipments  to  appellant  on  November 
10th,  13tb,  and  20th  of  17  cases  of  whisky, 
three  gallons  to  the  case,  making  51  gallons. 
Appellant  signed  for  all  of  this  whisky  and 
paid  the  frel^t;  bis  slg^iature  appearii^  to 
each  of  the  duplicate  freight  bills.  The  de- 
fendant offered  no  proof  whatever  to  ex- 
plain any  of  these  matters,  except  one  Caq)er 
Vahle  testified  that  he  had,  a  short  time  be- 
fore the  finding  of  the  whisky,  rented  thla 
room  from  appellant  in  which  some  of  tbe 
whisky  was  found,  and  that  the  whisky 
found  there  was  his  whisky.  Upon  an  in- 
spection of  all  tbe  testimony  In  the  case. 
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many  facts  and  circumstances  appear  strong- 
ly snggestlnc  and  iDdicadDg  that  Casper 
Table  was  a  mere  tool  or  agmt  of  appelant. 

We  tblnk  all  tbla  testimony  was  admis- 
sible as  against  tbe  ohjectlou  that  It  was  It^ 
relevant  and  Immaterial.  While  It  was  not 
a  Titration  of  law  to  pnrcbase  whisky  out- 
side of  the  state  and  ship  it  Into  tbe  stat^ 
yet,  where  the  defendant  is  charged  with  hav- 
ing in  his  possession  intoilcatlDg  Uguors 
with  tbe  Intention  or  for  tbe  purpose  of  sell- 
ing the  same  in  violation  of  law,  evidence 
that  he  was  receiving  wblsky  was  a  relevant 
fact  in  connection  with  the  charge.  Bcmner 
V.  State.  2  Ga.  App.  711,  58  S.  E.  1123.  Sec- 
tion 1747.  c.  115,  p.  117,  Acts  IfiOS,  provides, 
among  other  things,  that  if  any  one  shall  be 
found  in  possession  of  appliances  adapted  to 
retailing  such  liquors  it  shall  be  presuuiptlTe 
evidence  that  the  person  owning  or  control- 
ling sncb  appliances  is  ei^ged  in  sdllng  or 
bartering  intoxicating  liquors  contrary  to  the 
biw.  GlUesple  v.  State,  51  South.  811. 

Ibis  convlcti<m  Is  bad  upon  a  record  con- 
taining no  direct  and  positive  proof  that  ap- 
pellant did  unlawfully  sell  intoxicating  liq- 
uors, yet  it  does  ahow  that  he  had  In  his 
possession  many-  gallons  <tf  Intoxicating  liq- 
uors from  time  to  tlm^  under  drcnmstanc^, 
wholly  unexplained,  as  to  warrant  the  Jury  In 
flndb^  him  guilt;,  when  Qiese  tacts  and  dr- 
cnmstances  are  ctmsidered  In  the  Ugbt  ot  all 
tbe  evidence,  along  with  section  1797,  c  114, 
and  secUon  1747,  c.  115,  Acts  1908.  bearing 
QpoD  ttie  question. 

The  case  Is  affirmed. 

PER  CURIAM.    TbA  above  opinion  Is 
adopted  by  the  court 
Affirmed. 


HAND  V.  CITY  OF  GUUTORT. 
(No.  14,646.) 
(Supreme  Court  of  Mississippi.    June  6,  1910.) 

Appeal  from  Circuit  Court,  Harrison  County ; 
T.  H.  Bamett.  Judge. 

Emma  Hand  was  convicted  of  unlawfully 
keeiHiV  intoxicants  Cor  sale,  and  she  appeals. 
Affirmed,  OQ  opinion  of  CommlBsioner. 

J.  H.  UIze,  (or  aivellant.  Jno.  Ia  Helas  (Jaa. 
B.  HcDoweU*  Asat  Atty.  Gen.,  of  counsel),  for 
appellee. 

H^jAIN,  G.  Amellant  was  convicted  before 
the  police  justice  of  the  city  of  Gulfport  upon 
affidavit  charcin?  her  with  unlawfully  keeping 
for  sale  intoxicating  liquors.  She  appealed  the 
case  to  the  circnit  court  of  Harrison  county, 
and  was  there  convicted  and  sentenced,  ana 
from  that  Judgment  she  prosecutes  this  appeal. 

This  case  Is  controlled  by  the  case  of  GiUespie 
T.  State,  61  South.  811,  and  by  the  case  of 
George  <X  Price  v.  City  of  Gnfoort  (decided 
at  this  term  of  court)  62  South.  «e. 

This  case  is  affirmed. 


PER  CURIAM.  Tbe  above  ^dnlan  is  adopt- 
ed by  tbe  court. 
Amnned. 


(126  La.) 

No.  17,773. 
liOWm  TBRRSBONNE  RBFINING  ft 
MFG.  CO.  V.  BARROW. 
(Supreme  Court  of  Louisiana.   Match  28,  191(k 
Rehearing  Denied  May  24,  ISia) 

(Svllabut  by  tt«  Court.) 

1.  CONTBACTS  (5  143*)— CONSTBUCnoiT  AS  A 
WHOUC^IiAKGUAQE. 

A  contract  should  not  be  so  interpreted  as 
to  defeat  the  main  purpose,  indicated  by  its 
provisions,  taken  as  a  whole,  or  to  impute  to 
the  parties  the  use  of  language  without  mean- 
ing or  effect 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  723;  Dec.  Dig.  S  143.*] 

2.  KviDEKCX  A  566*)— WsiQHT  or  Evidence. 

Affirmative  teetlmouy,  supported  by  cor- 
roborating circumstances,  is  more  convincing 
than  the  negative  testimony  of  one  who  does  not 
remember, 

[Ed.  .Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2432-2435;  Dec.  Dig.  1  586.*] 

Appeal  ftom  Tw«itletb  Judicial  District 
Court;  Parish  of  Terrebonne;  W.  P.  Martin, 
Judge. 

Action  by  the  Lower  Torebonne  Beflnlng 
&  Manufacturing  Company  against  B.  R. 
Barrow.  Judgment  for  defendant  and 
plaintiff  appeals.  Affirmed. 

Snthon  &  WarzIoWi  for  appellant  H.  S. 
Gagnfi,  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  This  case  has  been  thor- 
oughly considered  and  correctly  detramlned 
by  tibe  learned  Judge  of  the  district  court, 
and  we  cannot  do  better  than  adopt  his  opin- 
ion (save  in  one  particular,  which  will  be 
noted)  and  affirm  his  decree.  The  particular 
to  which  we  refer  Is  this:  TTnder  tbe  con- 
tract sued  on,  plaintiff  agreed  to  dig,  or 
dredge  out,  a  certain  extension  of  a  canal, 
belonging  to  defendant,  at  an  estimated  cost 
of  93,600,  In  otmslderatlon  whereof  defend- 
ant accorded  plaintiff  the  privilege  of  carry- 
ing Its  freight  and  the  fre^bt  of  Ashland 
Plantation  (belonging  to  another  concern,  but 
of  which  one  of  the  parties  Interested  in  tbe 
plaintiff  company  was  part  owner)  through 
the  canal,  at  certain  spe<dal  rates  of  toll, 
and  agreed  that  the  tolls  debited  to  plaintiff 
should  go  in  relmbursenmit  of  tbe  9SfiOO  to 
be  expended  by  It,  until  the  accounts  should 
balance  each  other,  provided  that  plaintiff 
should  make  shlpmoits  enough  to  accomplish 
that  result  within  three  years;  otherwise 
plaintiff's  obligation  to  reimburse  tbe  $3,500 
to  be  considered  canceled.  There  was  no 
stipulation  in  the  contract  that  the  tolls  due 
upon  the  shipments  of  Ashland  Plantation 
should  be  thus  dealt  with,  and,  though  oui 
learned  Brother  of  tbe  district  court  says,  at 
one  place  in  his  opinion,  "Under  the  terms 
of  the  contract,  the  plaintiff  had  the  right 
to  receive  credit  tor  tolls  on  Its  own  freight 
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end  that  of  Ashland  Plantation,"  be  reached 
a  different  concln^a  before  entering  his 
judgment,  and.  In  eCtect,  decided  that  plain- 
tiff did  not  have  that  right  His  opinion 
reads  as  follows: 

Opinion  rendered  in  this  case  bj  Hon.  W. 
P.  Martin,  Judge  of  the  district  court: 

"The  plaintiff  institutes  this  suit  to  recover 
of  the  defendant  the  sum  of  $3,006.21,  on  a 
written  contract,  under  the  terms  of  which  the 
plaintiff  alleges  that  it  was  ogreed  that  the 

ftlaintiff  should  do  a  certain  amount  of  dredg- 
Qg,  in  the  canal  of  defendant,  with  its  dredge- 
boat,  and  that  oo  charge  should  be  made  for 
the  use  of  the  dredge,  but  that  the  defendant 
should  pay,  or  refund,  to  the  plaintiff,  the  ex- 
pense of  operating  the  dredge,  including  the 
necessary  repairs,  provided  that  the  dredging 
done  did  not  exceed  the  aum  of  $3,500. 

"That  this  amount  was  to  be  paid,  or  re* 
funded,  by  permitting  the  plnintifC  to  ship  its 
freight  and  that  of  Ashland  Plantation  through 
the  canal  at  the  rates  set  forth  in  said  con- 
tract ;  it  Iwing  stipulated  that  plaintiff  wai  to 
keep  an  exact  account  of  the  expenditures  for 
cutting  the  canal,  and  the  defendant  was  to 
keep  an  account  of  the  amount  of  freight  ship- 
ped through  the  said  canal,  which  wan  to  be 
credited  to  the  amount  due  the  plaintiff  for 
work  and  dredging  done  in  the  said  canal. 

"That  It  was  further  stipulated  in  the  said 
contract  that  the  plaintiff  was  to  have  three 
years,  from  notice  that  the  said  canal  was  open 
for  busineaa,  in  whidi  to  ship  a  lufficient 
amount  of  freight  to  cover  $8, SCO  expended  In 
dredging. 

"Plaintiff  then  avers  that  it  fulfilled  Its  por- 
tion of  the  contract  by  cutting  the  said  canal, 
and,  in  so  doing,  expended  $3,949.43,  a  detail- 
ed statement  of  whidi  was  rendered  the  defend- 
ant That  the  said  defendant  thereupon,  jMid 
plaintiff,  on  January  6,  1906.  the  excess  over 
$3.S00  expended  by  It  in  the  digging  of  the  said 
canal ;  that  la  to  say,  $440.48. 

"That  having,  on  November  29,  1905,  re- 
cdved  notice  from  the  defendant  that  his  canal 
was  open  and  ready  for  business,  it  proceeded 
to  ship  its  sugar  and  molasses  through  the  said 
canal  and  to  receive  freight  from  New  Orleans 
in  the  same  manner,  and  that,  within  the  three 
years,  it  shipped  and  received  an  amount  of 
freight  which,  under  the  tolls  stipulated  in  the 
contract,  was  more  than  sufficient  to  cover  the 
$3,500  due  for  work  done  by  Its  dredgeboat 
m  defendant's  canal.  That  the  said  defendant 
paid  plaintiff  $408.79  for  freight  on  11.537 
barrels  of  sugar,  shipped  through  the  said 
canal,  at  the  rate  of  3^  cents  per  barrel,  leav- 
ing, however,  a  balance  of  $3,006.21  still  due 
and  unpaid,  which  plaintiff  prays  to  recover. 

"The  defendant,  Barrow,  first  pleaded  -  the 
genenl  issue,  admitting,  however,  the  contract 
sued  on. 

"The  defendant  sets  forth  a  history  of  the 
Barataria  &  Liafourche  Canal,  dwelhng  upon 
the  magnitude  of  the  work  which  its  opening 
to  navigation  involved,  and  also  sets  forth  the 
causes  and  inducements  which  led  him  to  en- 
ter into  the  contract  sued  on,  as  well  as  cer- 
tain npgotiati<ma  uid  agreements  had  with  the 
plaintiff  previous  to  the  signing  of  the  said  con- 
tract, all  of  which,  being  irrelevant  to  the  issue 
involved,  makes  it  unnecessary  to  here  consid- 
er those  unnecessary  averments. 

**The  defendant  then  avers  that  fhe  contract 
sued  on  contemplated  the  building  of  barges 
by  the  plaintiff,  for  .the  purpose  of  Miipplng  and 
receiving  its  freight  In  the  manner  and  for  the 
tolls  set  forth  In  the  contract. 

"That,  after  the  said  contract  was  complet- 
ed, in  November  1905,  the  defendant,  finding 
that  the  plaintiff  was  not  shipping  its  freight 
through  the  said  canal  as  per  agreement  went 
to  Mr.  H.  O.  Bush,  the  then  secretaiy  and  treas- 
nrer  at  tiw  plainUfl  corporation,  and  inquired 


of  him  the  reason  why  his  freight  was  not  be- 
ing shipped  through  the  said  canaL  Mr.  Bush 
having  stated  that  he  found  it  impossible  to 
build  barges  In  time  to  maAet  the  crop  of 
1905  and  1906,  he,  therefore  (In  order  to  en- 
courage Capt.  Bradfonl,  who  was  opmting  a 
boat  in  the  said  canal),  agreed  with  Mr.  Bush 
that,  if  he  would  ship  the  crop  of  1903  by  the 
boat  of  Capt  Bradford,  he  (defendant)  would 
allow  the  plaintiff,  on  all  freight  so  shipped, 
for  that  season,  the  same  refund  of  toils  as  was 
provided  In  the  written  contract.  ThBt.  not- 
withstanding this  inducement  the  plaintiff 
shipped  but  a  small  portion  of  Its  crop  of 
1905  through  the  said  canal,  by  Capt  Brad- 
ford, and,  since  then,  it  has  not  shipped  any 
freiriit  at  all  through  the  canal. 

"That,  according  to  his  agreement  the  de- 
fendant refunded  to  the  plaintiff  the  tolls  col- 
lected upon  freights  shlpiwd  by  Opt  Bradfoid 
during  the  season  of  1905.  That  the  said 
agreement  was  only  for  the  season  of  19C^ 
and  that  although  the  crops  of  1906-1907- 
1908  have,  since,  been  marketed  by  plaintiff. 
It  ^iled  to  transport  its  freii^t  through  the 
defendant's  canal  in  Uie  manner  contemplated 
by  the  contract  bnt  has  shipped  the  same  by 
rail. 

"After  making  certain  aveimenti  in  Eexard 
to  certain  agreements  between  ^ainttff  and  tlie 
railroad  company,  in  regard  to  frdght.  whidi 
averments  were  stricken  from  defendant's  an- 
swer, previous  to  trial,  the  defendant  finally, 
avers  that  the  plaintlft  having  failed  to  ship 
its  freight  throug^i  his  canal,  as  contemplated 
In  the  contract,  and  the  time  having  elapsed 
in  which  the  plaintiff  enjoyed  the  right  to  ship 
Its  freight  under  the  terms  and  inducements 
set  forth  In  its  contract  bo  ttiueh  of  the  mimey 
as  was  expended  by  plaintiff  in  tolls  has,  Ipso 
facto,  been  forfeited  by  defendant 

"Reserving  his  right  to  sue  the  plaintiff  for 
the  violation  of  its  contract  the  defendant 
finally  prays  to  be  dismissed,  with  costs. 

"Oidnion. 

"The  solution  of  the  issues  involved  In  tills 
case  depends  upon  the  interpretation  of  the 
contract  sued  on.  The  contract  is  divided  Into 
four  sections,  the  first  of  which  presents  no 
difllculties;  It  being  admitted  that  plaintiff 
carried  out  Its  obligation,  and  that  the  state- 
ment rendered,  showing  the  amount  expended 
by  plaintiff  in  digging  the  eanaJ,  is  correct. 

**rhis  statement  shows  Uiat  the  plaintiff  ex- 
pended $3,949.43  in  doing  this  work,  and.  In 
order  to  reduce  the  indebtedness  to  the  amount 
set  forth  hi  the  contract  to  wit,  $3,500,  the 
defendant  remitted  to  plaintiff  his  check  for 
$449.43. 

"The  second  section  relates  to  special  rates 
of  toll  allowed  the  plaintiff,  in  connection  with 
the  work  performed  by  it  in  dredging  the  said 
canal,  and  the  manner  In  whidi  the  shipments 
of  freight  should  be  made  and  the  tolb  ascer* 
talned.  This  section  of  the  contract  reads  as 
follows : 

"  'That,  in  consideration  of  doing  this  work, 
the  party  of  the  second  part  Is  to  enjoy  the 
right  to  have  Its  freights,  and  the  freights  of 
Ashland  Plantation,  of  Oaillouet  and  Maginnis, 
pass  through  the  said  canal  its  entire  lengtli. 
from  Bayon  Terrebonne  to  the  Hlssiauppi 
river,  at  the  following  rates  of  toll:  When 
barges  of  less  than  1,000  barrels  of  sugar  ca- 
pacity are  locked,  at  one  time.  In  one  or  more 
barges,  the  rate  Is  to  be  4  cents  per  bairri. 
based  on  the  capacity  of  the  barges ;  when  1,000 
or  more  barrels  of  sugar  are  locked  at  one 
time,  in  one  or  more  barges,  the  rate  is  to  be 
31^  cents  i;>er  barrel,  based  on  the  capacity  of 
the  barges.  All  barges  of  the  party  of  the  sec- 
ond part  shall  be  rated  at  their  carrying  capac- 
ity In  barrels  of  sugar.  The  rate  on  all 
freight  including  coal  and  oil,  going  back  from 
New  Orleana,  Is  to  be  at  20  cents  per  ton,  of 
2.000  ponnH  •ad  Os  party  of  ^  seeood  part 
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tgnem  to  fniniBh  exact  welghti  on  all  huA 
frei^ts  from  the  river  end  of  uid  caoaL 
Ehnpt7  barges  from  New  Orleans  to  be  lodKd 
free.  Kmpty  barges  to  New  Orleans  to  be 
locked  free,  provided,  it  is  intended  that  freight 
■hall  be  returned  by  these  same  barges,  and.  in 
that  case,  the  toll,  on  the  bai^s  returned,  shall 
not  be  at  20  cents  per  ton,  of  2.000  pounds,  bnt 
at  the  carrying  capacity  of  the  barges  in  barrels 
of  sugar  and  at  the  rate,  as  agreed,  on  sugar 
cominK  to  New  Orleans.' 

"Before  discussing  the  evidence  In  this  case, 
it  would  be  well  to  thoroughly  onderstand  this 
section  of  the  contract,  as  the  correct  interpre- 
tation of  its  provisions  solves,  to  a  great  extent, 
the  questions  and  issues  involved. 

"In  granting  to  the  plaintiff  the  right  to-shlp 
its  freight  and  that  of  Ashland  Plantation 
through  the  defendant's  canal,  provision  la  made 
for  the  rates  of  toll  and  the  manner  of  ascer- 
taining the  same.  It  provldefl  that  'when  barges 
of  less  than  1,000  barrels  of  sugar  capacity  are 
lo<±ed  at  one  time,  in  one  or  more  barges,  the 
rate  Is  to  be  4  cents  per  barrel,  based  on  the 
capacity  of  the  barges;  when  1,000,  or  more, 
barrels  of  sugar  are  locked  at  one  time,  in  one 
or  more  barges,  the  rate  Is  to  be  8^  cents  per 
barrel,  haam  on  the  capacity  of  the  barges.' 
The  very  evident  meaning  of^  this  provision  is 
that  the  toll  charged  is  not  based  on  the  num- 
ber of  barrels  of  sugar  actually  contained  In  the 
barges  locked  through  the  canal,  but  on  the  ca- 
paotT  of  the  barges  used  in  shipping  the  sugar 
w  other  proSucts. 

"The  capadty  of  the  barges  Is  determined 
by  ascertaining  the  namber  a  bartels  of  si^r 
that  the  tuirges  will  carry.  In  other  words,  a 
barrel  of  sugar  Is  used  as  a  measurement  to  as- 
certain the  carrying  capacity  of  the  barges,  and 
the  rate  of  toll  is  chafed  on  the  capacity  of  the 
bftrge,  and  not  on  the  actual  fir^gnt  contained 
in  the  baive,  whether  It  be  sagar  or  other  prod- 
net 

**7or  instance.  If  the  carrying  capacity  of  a 
barge  is  less  than  a  thousand  barrels,  say,  600 
barrels,  of  sugar,  the  toil  would  be  4  cents  for 
every  barrel  of  sugar  It  was  capable  of  carry- 
ing; that  ia  to  say  |20,  and  this  would  be  the 
charge  inespeetlTe  of  whether  the  bane  actu- 
ally contained  one  barrel  of  sugar  or  600  bar- 
rels. If  the  capacity  of  the  barge  exceeded  1,000 
barrels  of  sugar,  say,  1,100  barrels,  then  the  toll 
would  be  S%  cents  for  every  barrel  <^  sugar  it 
was  capable  of  carrying ;  that  is  to  say.  $38.50. 

'^is  provision  In  the  contract  for  ascertain- 
ing the  tolls  to  be  charved  is  made  clearer  by 
the  provision,  immediately  following,  to  the  ef- 
fect that :  'All  barges  of  the  party  of  the  second 
part  shall  be  rated  at  their  carrying  capacity 
in  barrels  of  sugar.' 

"The  very  evident  patpose  of  providing  for  the 
rating  of  the  carrying  capacity  of  the  barges 
was  to  ascertain  the  toll  to  be  diarged,  and  this 
would  be  unnecessary  if  the  toll  wae  to  be  col- 
lected on  every  barrel  of  sogar  contained  in  the 
barge.  The  reason  of  thus  fixing  the  tolls  Is 
■elf-evltoit 

"It  is  as  much  trouble  and  as  expensive  to 
lock  a  barge,  through  a  canal,  that  contains  one 
barrel  of  sugar,  as  it  is  to  lodi  one  through 
containing  600  barrels,  and  if  the  t<^  was  fixed 
on  what  the  baizes  contained,  and  not  on  the 
capacity,  a  barge  with  500-barrel  capacity 
could  be  locked  through  the  canal  for  4  cents. 

"A  careful  reading  of  this  section  of  the  con- 
tract satisfies  the  court  that  it  was  the  intent 
of  the  parties  to  the  contract  that  the  plaintiff, 
designated  as  the  party  of  the  second  put. 
^ould  operate  its  own  barges;  that  is  to  say, 
should  ship  its  freight,  both  to  and  from  its 
refinery  in  barges  constructed,  leased,  hired,  or 
employed  for  the  particular  purposes  of  trans- 
porting either  its  freight  or  that  of  A^and 
Hantation. 

"Were  it  otherwise,  why  die  provision  that  the 
toll  should  be  charged  on  the  carrying  capac- 
ity of  Hm  buses  nied  in  the  tranaportatiui  o£ 


the  freiriit  of  the  plaintiff?  And,  why  tiie  pro- 
vision that  'all  barges  ot  Uie  party  of  the  sec- 
cud  part  (plaintifl)  shall  be  rated  at  their  carry- 
ing capacity'? 

"This  section  of  the  contract  also  provides  for 
the  toll  on  freight  coming  from  New  Orleans  and 
fixes  such  toll  at  20  cents  per  too,  and  provides, 
fiurther,  that  empty  barges,  to  New  Orleans,  shall 
go  free,  provided  that  it  is  intended  that  freight 
shall  be  returned  by  such  barges;  bat,  in  the 
latter  case,  the  toll  is  not  20  cents  per  ton, 
but  is  fixed  at  the  carrying  capacity  of  the 
barges. 

"It  is  manifest  that  such  a  provision  as  this 
was  not  meant  to  appl^  to  common  carriers  by 
whom  the  plalntifF  might  have  shipped  some 
freight,  but  was  meant  to  apply  to  barges  used 
exclusively  in  carrying  plalntiETs  freight  or  that 
of  the  Ashland  Plantation,  and  which  the  con- 
tract provides  shall  be  estimated  at  their  carry- 
ing capacity,  in  barrels  of  sugar. 

''Section  8  of  the  contract  makes  It  even  more 
clear  that  the  contract  contemplated  the  ship- 

eing  ot  plaintiff's  freight  In  its  own  barges  or  In 
arges  operated  for  that  purpose.  This  section 
provides  the  manner  In  which  the  plaintiff 
shall  be  credited  with  its  t<dls.  Neither  the  pay- 
ment of  any  cash  nor  the  refunding  of  tolls  is 
contemplated  by  the  contract.  It  is  provided 
that  the  defendant  shall  keep  an  exact  account 
of  tbe  tolls  charged  against  the  frelf^t  of  the 

Slaintiff  and  credit  the  same  against  tbe  $3,500 
ue  the  plaintlEt  for  its  work  in  the  canal,  until 
the  same. has  been  liquidated,  and  the  plaintiff 
is  given  three  years  in  which  to  ship  a  sufficient 
quantity  of  freight,  the  tolls  of  which  would  be 
equal  to  the  indebtedness  ot  the  defendant. 

"The  contract,  therefore,  did  not  contemplate 
the  reftindii^  of  any  tolls,  and  yet,  if  the  plain- 
tiff were  permitted  to  ship  by  a  common  carrier, 
and  pay  sndi  carrier  its  jregular  charge,  it 
could  recover  in  no  other  way  save  that  of  re- 
funding. 

"But  the  plaintiff  contends  that  the  deftod- 
ant.  Barrow,  having  refunded  the  amount  of 
freight  charges  paid  by  it  to  a  common  carrier 
for  the  season  of  1905,  has  thereby  admitted 
and  shown  that  he  placed  tbe  same  construc- 
tion on  the  contract  as  did  defendant;  that  Is 
to  say,  it  was  in  contemplation  of  the  parties 
that  the  freigh^  as  paid,  be  refunded. 

"This  refunding  was  done  by  dieck,  which 
iDust  be  considered  in  connection  with  the  letter 
which  accompanied  the  check. 

"In  this  tetter,  ot  May  2d,  1906,  the  defend- 
ant. Barrow,  in  explaining  the  remittance, 
states  that  It  la  made  by  virtue  of  a  personal 
agreement  with  plaintiff,  to  the  effect  that  he 
would  refund  tbe  toll  paid  Bradford,  a  common 
carrier,  for  the  season  of  1905,  and  that  be 
made  that  agreement  in  order  to  encourage  Brad- 
ford to  go  into  the  badness.  And,  in  this  same 
letter,  defendant  makes  some  reference  to  the 
building  of  barges  by  tbe  plaintifE,  thereby  show 
ing  that  it  was  not  his  understanding  that  the 
plaintiff  had  been  released  from  the  contractual 
obligations  to  operate  Its  own  barges,  save  and  ex- 
cept for  the  season  of  1906.  In  replying  to  tbe 
letter  of  Barrow,  of  May  2,  1906,  the  defend- 
ant does  not  deny  the  personal  agreement  re- 
ferred to  in  Barrow's  letter,  but  ouls  bis  atten- 
tion to  the  fact  that  the  amount  of  tbe  check 
does  not  correspond  to  the  tolls  of  the  contract. 

"On  May  6th,  Barrow,  In  remitting  an  addi- 
tional check  of  $57.68,  says:  'Yours  of  the 
fourth  to  liand.  In  figaring  up  tolls  to  be  re- 
funded yon.  I  did  not  have  the  memo  of  agree- 
ment with  me  and  thought  it  was  three  cents, 
when  it  should  have  been  three  and  one-half 
cents.' 

"The  plaintiff  earnestly  contends  that  this 
sentence  in  Barrow's  letter  is  an  additional 
admission  on  his  part  that  he  intended  and 
understood  the  contract  to  mean  that  plaintifl 
was  to  get  a  refund  OB  all  {reight,  it  mattered 
not  how  shipped. 

*yrhia  is  not  tbs  impiesdon  conveyed  to  my 
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mind.  This  reference  in  Barrow's  letter  seems 
to  be  made,  not  to  the  contract*  but  to  the 
'personal  agreement'  referred  to  in  liis  first  let- 
ter to  plaintiff. 

"Mr.  Barrow  positively  so  swears,  and  what 
immediately  follows  this  reference  in  his  letter 
convinces  me  that  be  was  referring  to  the  per- 
sonal agreement  and  not  to  the  contract.  The 
letter  coes  on  to  say :  'Yon  will  remember  that, 
after  I  bad  Indncea  Mr.  Bradford,  last  season, 
to  enter  this  Terrebonne  trade,  in  order  to  get 
yoQ  to  patronise  him  by  giving  your  sugar,  I 
said  to  you.  I  would  be  willing  to  return  your 
tolls  on  sugar  you  gave  him,  at  three  and  one- 
lialf  cents  per  barrel,  for  the  season,  and  back 
fielght  wonM  not  be  considered,'  etc 

"From  this  it  will  be  seen  that  Barrow,  after 
referring  to  the  'memo  of  agreement,'  went  on 
to  state  what  the  agreement  was,  stating  that 
the  tolls  to  be  refunded  for  that  season  were  to 
be  at  the  rate  of  3^  cents  a  barrel ;  whereas, 
the  written  contract  stipulated  that  they  should 
be  cents  and  4  cents,  according  to  the  ca- 
pacity of  the  barges. 

"True  it  is  that  Mr.  H.  G.  Bush,  with  whom 
this  personal  agreement  was  made,  testified 
that  oe  had  no  recollection  of  any  such  agree- 
ment. This  agreement  was  supposed  to  have 
been  made  in  November  or  December,  1906,  and, 
while  Mr.  Bush  had  no  recollection  of  such  an 
agreement,  on  the  trial  of  this  case,  and  the 
court  here  states  that  it  believes  that  Mr.  Bush 
testified  to  the  best  of  his  recollection,  yet  his 
memo^  seems  to  have  been  better  on  Hay  4, 
1906,  because,  at  that  time,  in  writing  to  Hr. 
Barrow,  he  says:  'We  seem  to  have  different 
ideas  in  regard  to  toll  on  our  sugar,  and,  if  the 
writer  remembers  correctly,  be  had  a  conversa- 
tion with  you  last  winter  in  which  yon  stated 
that  our  tolls  would  be  allowed  no  matter  who 
owned  the  boat  or  the  barges  hauling  our 
freight' 

"It  would  seem,  therefore,  that  Mr.  Barrow 
and  Mr.  Bush  did  have  some  conversation,  dur- 
ing the  winter  of  1905,  in  reference  to  the 
hauling  of  freight  by  other  means  than  on  bar- 
ges  furnished  by  the  plaintiff;  and  the  plaintiff 
would  seem  to  admit,  in  the  letter,  that,  under 
the  contract,  it  was  obliged  to  famish  bai^s, 
otherwise,  why  should  it  refer  to  a  subsequent 
a|(reement  by  which  it  is  claimed  tliat  he  was 
given  the  right  to  ship  by  any  boat  or  barge? 

"Taking  into  consideiation  this  reference,  in 
Mr.  Bush's  letter,  to  a  conversation  with  Mr. 
Barrow  relative  to  the  tolls  that  would  t>e  allowed 
the  plaintiff  when  sbiwing  by  common  carrier, 
and  tlie  fact  that  Mr.  Barrow's  recollection 
of  this  agreement  is  clear  and  positive,  both  on 
the  day  of  the  trial  and  on  May  2,  1906,  when 
he  stated  the  agreement  in  bis  letter,  and  con- 
sidering, further,  that,  in  his  correspondence  at 
tlwt  time,  the  plaintiff,  at  no  time,  denied  this 
agreement,  farther  than  to  take  the  position 
that  it  was  not  part  ot  the  contract  that  it 
should  own  its  boats  or  barges,  I  am  of  the  opin- 
ion that  the  personal  agreement  referred  to  in 
Mr.  Barrow's  letter  of  May  2,  1006,  has  lieen 
proved  by  a  fair  preponderance  of  evidence. 

"But,  even  though  it  be  admitted  that  Mr. 
Barrow,  in  his  letter  of  May  2, 1906,  referred  to 
the  written  contract,  and  not  the  personal  agree- 
ment, would  the  plaintiff  be  In  a  better  posi- 
tion V 

"The  contract,  itself,  is  clear  and  explicit; 
and,  by  its  terms,  the  plaintiff  bound  itself 
to  ship  its  sugar  and  frei^t  in  a  certain  man- 
ner, and  it  certainly  cannot  now  be  held  that 
the  contract  has  changed  because  the  defendant 
sent  a  cbeck  to  the  plaintiff,  wbidi,  withont 
the  personal  agreement,  It  was  not  entitlect  to. 

"To  my  mind,  the  conclosion  is  frresiBtlble 
that  the  intent  of  the  parties  to  the  contract  was 
that  the  plaintiff  was  to  operate  is  own  l>arges, 
whether  it  did  to  by  building,  chartering,  8ui>- 
plying  barges,  or  otoerwise,  and  that  the  con- 
tract contenqilated  no  refundiruE  of  tolls  when 
shipped  bj  a  common  carrier.  Toe  fact  Uiat  de- 


fendant did  refund  certain  toUs  daring  the  sea- 
son of  1905  is  shown  to  liave  been  done  by  vir- 
tne  ot  a  snbsequent,  oral  agreement,  irtiioi  did 
not,  in  any  way,  affect  or  modify  the  original 
contract 

"By  tills  subsequent  agreement,  relative  to  the 
season  of  1905,  the  plaintiff  was  the  gainer 
rather  than  tlie  loser,  as,  by  it  the  plainnff  re< 
ceived  t<^l8  not  contemplated  by  the  ctmtract 
and  wliich  wonld,  otherwise,  have  been  lost,  at 
it  was  aiiimtpared,  in  1905,  to  ship  Its  sugar  in 
the  manner  set  forth  in  the  cMitraet. 

"The  plaintiff  had  three  years  in  wbldi  to 
make  preparations  to  ship  its  crop  as  was  con- 
templated, and  the  terms  of  the  contract  were 
apedfically  called  to  ito  attention  in  May.  1906. 
by  Mr.  Barrow's  letter,  so  that  it  luid  two 
years  and  a  half  in  which  to  make  preparations 
to  reimburse  itself  in  tolls  for  the  outlay  in 
operating  its  dredge  In  defendant's  canal. 

"Having  foiled  to  ship  its  sugar  and  to  re- 
ceive ita  frei^t  from  New  Orleans,  as  set  forth 
in,  and  contemplated  by,  the  contract,  and  hav- 
ing permitted  the  three  years'  limit  to  expire, 
within  which  it  had  the  rigtt  to  have  liqui- 
dated the  defendant's  indebtedness  to  it  by 
shipping  its  sugar  in  barges  operated  for  that 
purpose,  the  plaintiff  cannot  now  fbrce  the  de- 
fenoant  to  pay  it^  in  cash,  the  nneamed  por- 
tion of  the  amount  still  nnpaid  on  its  work  in 
the  said  canal. 

"To  give  the  plaintiff  a  judgment  as  prayed 
for  would  not  only  be  contrary  to  the  letter  and 
spirit  of  its  contract  with  defendant,  but  It 
would  be  doing  a  great  injury  to  the  defendant 

"It  was,  and  could,  not  possibly,  be  contem- 
plated that  the  defendant  should  ascertain  from 
every  common  carrier  whose  boats  were  locked 
through  tills  canal,  whether  the  defendant  bad 
any  freigiit  on  Its  boats,  and  the  nature  and  ex- 
tent of  the  same,  and  yet;  if  the  plaintiff's  con- 
tention be  true,  tliat  is  what  tiie  defendant  bad 
to  do. 

"True,  the  defendant  ascertained  the  amount 
of  sugar  shipped  by  plaintiff  for  the  season  of 
1905 ;  but  this  seems  to  have  been  done  under 
some  arrangement  with  Gapt  Bradford,  and 
plaintiff  had  doe  and  timely  notice  that  this  ar- 
rangement would  only  hold  good  for  that  partic- 
ular season. 

"And,  again,  of  what  profit  or  advantage 
would  it  be  to  the  defendant  to  have  a  common 
carrier  operating  in  its  canal,  if  the  toll  col- 
lected on  the  boats  or  barges  of  the  carrier  had 
to  be  remitted  to  the  plaintiff?  That  would  be 
tlie  equivalent  of  taking  money  out  of  one  pock- 
et ana  placing  it  in  another. 

"For  the  foregoing  reasons,  It  follows  that 
the  demand  of  the  plaintiff  for  the  refunding  of 
the  tolls  paid  by  it  to  a  common  carrier,  who 
was  receiving  and  delivering  plaintiff's  freicht 
along  with  that  ot  other  persona,  must,  niraer 
the  terms  of  the  contract,  be  rejected. 

"This  brings  us  to  the  cmaideration  of  the 
molasses  shipments  made  by  plaintiffs.  Those 
shipments  appear  to  have  tieen  made  In  barges, 
but  it  Is  not  shown  whether  or  not  they  were 
handled  by  a  common  carrier  along  with  other 
freights.  If  made  in  separate  barges,  capable  of 
being  estimated  or  rated  in  accordance  with  the 
terms  of  the  contract,  and  the  same  can  be  re- 
duced to  Its  equivalent  in  barrels  of  sugar,  then 
the  plaintiff  is  entitled  to  refund  on  this  molas- 
ses, because  the  same  was  shipped  in  accord- 
ance with  the  spirit  of  the  contract  and  any 
tolls  coUected  thereon  may  be  recovered.  The 
evidence  adduced  on  this  phase  of  the  case  la 
too  meager  and  unsatisfactory  to  base  a  jodg- 
ment  on,  and,  as  before  stated,  such  sbipoients 
may  liave  beoi  made,  alone  with  other  fidilits, 
on  a  common  carrier. 

"The  same  may  be  said  of  tiie  freight  of  the 
Ashland  Plantation.  Under  the  tenna  of  the 
contract,  the  plaintiff  had  the  right  to  receive 
credit  for  the  tolls  <hi  its  own  freight  and  that 
of  the  Ashland  PlauUtion  of  Gamouet  ft  Ma- 
glnnls,  and,  if  the  slilpments  were  made  in  tiw 
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maimer  contemplated  in  the  ooattae^  then  Uie 
plaintiff  la  oitiUed  to  lecoTer." 

In  entering  tittp  decree^  the  learned  judge 
nonealted  the  plaintiff  on  Ita  claim  for  re- 
Imbunemeiit  of  freights  paid  on  molaasee, 
and,  flnally.  rented  its  demand  in  all  otiier 
raqpecta,  tndndinK.  necesBarlly,  that  rdating 
to  the  freights  from  Ashland  Plantaticm. 
•  A  car^nl  conaldCTation  of  the  contract 
stted  on  and  of  the  evidence  adduced  baa 
satlMed  ns  of  the  correctness  of  the  con<au- 
aiona  reached  and  of  the  reasons  i^on  which 
they  are  based. 

The  Jodgmoit  appealed  from  Is  according- 
ly afllrmed. 


(126  1a.) 
No. 

RADY  T.  FIBB  INS.  PATROL  OF  NEW  OR- 
LEANS. 

(Supreme  Court  of  Louisiana.    May  9,  1910.) 

(8i/llalnts  hy  the  Court.) 

1.  LmrrATiON  of  Actions  (i  122*)  — Pbe- 

8CRIPTI0N— XkTSBBUPTXON— SEBVICE  OF  CI- 
TATION. 

Prescription  Is  not  intermpted  by  the  serv- 
ice of  citation  on  a  day  of  pablic  rest  other 
than  Sunday. 

[Ed.  Note.— For  other  casfs.  see  Limitation 
of  Actions,  Dec.  Dig.  S  122.*] 

2.  Time  (|  9*)— Excluding  Fibst  ob  Last 

DAT— LmiTATION  OF  ACTIONS. 

An  action  for  damages  for  .the  death  of  a 
penon  is  prescribed  by  one  year  from  the  day 
of  the  death.  In  the  compatation  of  time,  the 
day  a  goo  is  excluded,  and  the  day  ad  quern 
most  have  elapsed.  Thus,  where  death  occur- 
red on  June  25,  1905,  citation  served  on  June 
25,  1906,  before  midnight,  will  intermpt  pre- 
scription. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  g|  11-32;   Dec.  Dig.  i  9.*] 

3.  Chabities  (i  45*)  — FiBE  Insurance  Pa- 
tboi^Neolioence  —  "Public  Chabitablb 
Association.*' 

The  Fire  Insurance  Patrol  of  the  C^ty  of 
New  Orleans  is  not  a  poblic  charitable  asso- 
ciation, and  is  responsible  in  damages  for  in- 
juries occasioned  by  the  negligence  of  its  8erv< 
ants  in  driving  its  wagon  into  a  truck  of  the 
city  fire  department.  Conceding  that  such  pa- 
trol and  the  fire  department  have  the  same 
rights  of  way  in  the  streets,  it  does  not  follow 
that  the  former  is  not  responsible  for  injarlea 
inflicted  through  the  negligence  of  Its  servants. 

[Ed.  Note.— For  other  cases,  see  ciharities, 
Cent.  Dig.  S  108 ;  Dec  Dig.  !  45.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1082.]  ^ 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Thos.  C.  W.  Ellis,  Judge. 

Action  by  Mary  Rady  against  the  Fire 
Insurance  Patrol  of  New  Orleans.  Judgment 
for  plaintiff,  and  defoidant  appeals.  Af- 
flrmed. 

KcCIosk^  ft  Benedict,  for  appellant 
Ctoorge  W.  Flynn,  for  appellee. 

LAND,  J.  Plaintiff  sued  for  damages  for 
the  death  of  her  sim,  James  Rady.  who  died 
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on  June  25tb  from  the  effects  of  wounds  re- 
ceived on  June  28,  1905,  in  a  collision  at  a 
street  crossing  between  truck  No.  4  of  the 
New  Orleans  Fire  Departmwt  and  a  patrol 
wagon  of  the  def^dant  Rady  was  the  driv- 
er of  truck  No.  4  at  the  time  of  the  collision. ' 

The  petition  in  this  suit  was  filed  on  June 
23,  1906,  and  on  the  same  day  at  2:45  p.  m. 
copies  of  the  citation  and  petition  were  served 
on  the  defendant  This  service  was  made  on 
a  Saturday,  and  In  the  citation  the  plaintifl 
was  styled  "Rody,"  Instead  of  "Rady."  On 
June  25,  1906,  another  citation  in  due  form 
Issued  and  was  served  at  10:15  a.  m.  of  the 
same  day. 

Defendant's  plea  of  the  prescription  of 
one  year  was  overruled,  and  defendant  then 
answered  that  the  collision  could  not  have 
been  avoided  by  any  human  foresight,  and 
that  every  care,  clrcnmspectlon,  and  pru- 
dence were  used  by  the  respondent  at  the 
time. 

The  case  was  tried,  and  there  was  Judg- 
ment in  favor  of  the  plaintiff  for  damages  In 
the  sum  of  f5,000.  Defendant  has  appealed, 
and  the  plaintiff  has,  by  answer,  -joined  in 
the  appeal  and  prayed  for  an  Increase  of 
the  award  to  f 10,000. 

Prescription. 

The  contention  of  the  defendant  Is  that 
the  service  of  the  citation  on  the  Saturday 
half  holiday  was  a  nullity  and  did  not  in- 
terrupt prescription. 

Article  207  of  the  Code  of  Practice  of  1870 
provides  that  "no  citation  can  issue"  on  Sun- 
days, Fourth  of  July,  first  or  eighth  of  Janu- 
ary, twenty-fifth  of  December,  twenty-second 
of  February,  or  on  Good  Friday.  Section 
1114  of  the  Revised  Statutes  of  1870  provid- 
ed that  the  same  days  "shall  be  considered 
as  days  of  public  rest  In  this  state,"  and  for 
cases  where  bills  of  exchange  and  promissory 
notes  become  due  and  payable  on  such  holi- 
days. By  Act  No.  9.  p.  16.  of  1880,  said 
section  was  amended  and  re-enacted  so  as  to 
Include  Mardl  Oras,  and  the  fourth  of  March 
In  New  Orleans,  among  the  days  of  public 
rest.  There  was  other  legislation  on  the 
subject-matter,  which  culminated  In  Act  Nok 
8,  p.  B,  of  1004,  amending  and  re-enacting  the 
same  section  so  as  to  read : 

"The  following  shall  be  considered  as  days 
of  public  rest  and  legal  holidays  and  half  holi- 
days in  this  state,  and  no  others,  namely:  Sun- 
days, •  •  •  Good  Friday,  *  *  •  twenty- 
fifth  of  December,  *  *  •  Hiaoksgiving  Day. 
•  •  '  and  in  cities  and  towns  where  the  pop- 
alatlon  shall  exceed  fifteen  thousand,  every  Sat- 
urday, from  twelve  o'clock  noon,  until  twelve 
o'clock  midnight,  to  be  known  as  a  half  holiday." 

By  Act  No.  6,  p.  0,  of  1904,  the  same  Legls- 
latnre  provided  for  the  continuance  of  trial 
of  any  case  begun  but  not  concluded  at  the 
time  of  the  Intervention  of  any  legal  holi- 
day or  half  holiday,  Sunday  and  Gbrlstmas 
Day  excepted. 
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It  la  very  plain  that  Act  No.  S  of  1901 
places  Satui^y  balf  holidays  oa  th«  same 
footing  as  Sunday  and  other  holidays 
and  days  of  public  rest,  and  that  Act  No.  6 
of  1904  treaCB  such  half  holiday  as  a  dies 
'non  Juridlcus.  In  foct  neither  the  Code  of 
Practice  nor  the  statutes  of  this  state  make 
any  distinction  Qpoad  Judicial  proceedings 
between  Sunday  and  otber  legal  holidays ; 
all  being  days  of  public  rest,  except  in  the 
matter  of  the  trial  of  cases  already  begun. 

We  therefore  are  of  opinion  that  the  serv- 
ice of  the  citation  on  the  half  holiday,  being 
prohibited  by  law,  produced  no  1^1  effect. 

But  the  service  on  June  25,  1906,  was  good. 
It  Is  trne  that  this  service  was  made  more 
than  one  year  after  the  date  of  the  accident ; 
but  it  was  within  one  year  from  the  date  of 
the  death ;  that  is  to  say,  the  last  day  of  the 
year  had  not  elapsed  when  the  citation  was 
served.  Ctv,  Code,  art  3467.  The  day  a 
quo  la  excluded  in  the  computation.  See  De 
Armas  t.  De  Armas,  8  La.  Ami.  B29,  cit- 
ing a  nmnber  of  French  commentators.  In 
Chestnut  v.  Hoghee,  22  La.  Ann.  616.  the 
court  aald: 

"Prescription  bad  not  accrued  when  the  cita- 
tion was  served  on  the  4th  of  April,  1808,  the 
injurr  havinK  occurred  od  the  4th  of  April, 
1867.  The  year  must  be  computed  from  the 
day  on  whicb  tlie  Injniy  was  caused;  the  day 
a  quo  is  not  indnded.  Civ.  Code,  art  3467 
<3430) :  [De  Armaa  v.  De  Armas]  3  Ann.  S2&" 

The  damages  on  account  of  the  death  were 
not  Bostalned  until  June  25,  1905,  and  pre- 
scription quoad  Buch  damages  commenced  to 
run  from  the  date  of  the  death.  Jones 
Texas  &  Pacific  By,  Co.,  125  Ia.  542,  51 
South.  S82. 

On  the  Merita. 

This  case  is  on  all  fours  with  that  of  Cole- 
man V.  same  defendant,  reported  In  122  La. 
626.  4S  South.  130,  21  L.  R.  A.  (N.  S.)  8ia 
Coleman  was  on  the  same  truck  and  was  In- 
jured in  the  same  collision.  The  district  court 
awarded  damages  In  favor  of  Coleman,  and 
the  Judgment  was  affirmed  on  appeal.  Both 
courts  found  lAat  the  collision  was  occasioned 
Igr  the  negligence  of  the  servants  of  the  de- 
fendant In  the  case  at  bar,  another  district 
Judge,  after  considering  the  same  state  of 
facts.  Bays: 

"The  evidence  as  a  whole  convinces  me  that 
the  neiclixence  of  the  defendant's  employes  was 
the  direct  cause  of  the  colIisiOD,  in  which  the 
plaiDtifTs  son  lost  his  life.  *  *  *  In  this 
position  the  slightest  attention  would  have  made 
manifest  the  near  approach  of  the  fire  depart- 
ment truck,  for  its  gong  was  sounding,  and  its 
horses  jroinK  at  a  moderate  gallop.  •  •  • 
I  find  the  facts  of  this  case  in  substance  as 
they  are  found  by  the  Supreme  Court,  in  the 
(Coleman)  case  referred  to,  hereintjefore." 

After  a  reconsideration  of  the  evidence,  we 
Me  no  good  reasons  for  dianglng  onr  <vlnion 

on  the  question  of  negligence. 


Thla  ooncliuSoD  renders  It  mmeoesaary  to 
discuss  at  any  great  length  the  questions  of 
law  that  were  considered  in  the  Colenan 
Case.  We  adhere  to  the  view  that  the  de- 
fendant is  not  a  public  charitable  corpora- 
tion and  Is  liable  for  the  n^llgence  of  Its 
servants.  We  are  impressed  with  the  very 
able  argument  of  counsel  for  defendant  as 
to  the  proper  construction  of  the  provisions 
of  the  statute  giving  to  the  men,  teams,  and 
apparatus  of  the  flre  insurance  patrol  the 
same  right  of  way,  whilst  going  to  a  fire, 
as  the  flre  department  of  the  city.  Section 
16  Act  No.  83,  p.  Ill,  of  1894.  provides  that 
the  ofi9cers  and  men  of  the  flre  department 
with  their  apparatus  of  all  kinds,  when  od 
duty,  shall  have  the  right  of  way  to  any  flre 
and  in  any  highway,  street,  or  avenue  over 
any  and  all  velilcles  of  any  kind  except 
those  carrying  the  United  States  mall,  and 
also  a  penalty  against  persons  owning  or 
driving  vehicles  and  refusing  right  of  way, 
etc.  The  act  of  1902  (Acts  1902,  No.  llg)  gives 
to  the  defendant  the  same  right  of  way,  and 
it  is  argued,  therefore,  equal  rights  of  way. 
Conceding  the  premlaes^  the  defendant's  aerr- 
anta  are  not  diapenaed  tstm  the  use  of  oi^ 
dinary  care  in  Qw  exerciae  of  aoch  rl^t  of 
way.  The  greater  tlie  dangHr,  the  greater 
dioold  tte  ttie  care  to  avoid  coUlaions  with 
the  heavier  and  more  unwieldy  ai)paratiis  of 
the  flre  department 

We  are  not  prquxed  to  say  that  the  qnan* 
torn  of  damagsB  awarded  for  tbe  death  of 
the  aon  la  manifestly  Inaoffident. 

Judgment  aflOrmeO. 

PROVOSTT,  J.  (concurring.  While  I  have 
not  changed  the  views  upon  which  was  based 
my  dissent  in  the  Coleman  Cbse,  122  La.  62U, 
48  South.  130,  21  L.  R.  A.  (N.  S.)  810, 1  consid- 
er that  case  to  be  a  preceduit  binding  on  in& 


a26  La.) 

No.  17,801. 

BOniTBBIB  T.  DEBfABEST. 

(Suprone  Court  of  Loolslana.  April  25,  1910L 
Reheating  Denied  May  24,  Iftia) 

(Bytlabu*  hv  C^e  Court.) 

1.  MaBRIAGE  (8  37*)— DUBESS— RATinCATIOlf. 

While  plaintiff  may  have  consented  to 
marry  defendant  because  of  fear  of  bodily 
harm,  he  afterwards  had  ample  opportunity  to 
protest  against  the  consummation  of  the  mar- 
riage and  failed  to  do  so,  and  so  be  will  be 
held  to  have  consented. 

[Ed.  Note.— For  other  cases,  see  Haniage. 
Cent  Dig.  S  108;   Dea  Dig.  |  37.*] 

2.  Mabbiaob  (t  37*)— An  irxTUTKiTT— Threats. 

A  marriage  cannot  be  invalidated  on  an 
allegation  of  violence,  or  threats.  If  it  lias 
boen  approved.  The  violence  is  c<mdoned  if 
the  married  person  liss  freely  and  witliont  con- 
straint cobsMted  with  the  detmdant  after 


•VW  etbsr  cum  ■••  sam*  topia  ud  ssotlea  NUMBER  in  I>«e.  *  Am.  Digs.  UOT  to  data.  *  Etaportsr  faiwtM 

Digitized  by  Google 


La.) 

TCeoverlng  hte  Itbertr.    H«  nUflad  tin  trnt* 

[Ed.  Note.— For  other  cases,  see  M&rrlace, 
Ceot  Dig.  I  108;  Dec  Dig.  S  37.*] 

Appeal  from  TwentyTlilrd  Judicial  District 
Coart,  Parish  of  8C  Mary;  Cliarlea  A, 
O'Nleli.  Judge. 

Action  by  A.  8.  Boutterle  against  Florence 
Demarest.  Judgment  for  defendant,  and 
plalntlfl  appeals.  Suit  dlsroimed. 

FoBter,  IfUllng;  Brian  St  Saal,  for  appel- 
lant Emmet  Alpha,  for  app^ee. 

BBEAUX,  C.  J.  This  Is  a  suit  for  a  Judg- 
ment  to  have  a  marriage  decreed  null.  This 
marriage  was  ent««d  into  between  plaintiff 
and  defendant  before  a  Justice  of  the  peace  in 
the  very  early  morning  of  the  29th  day  of 
September.  1908. 

The  gronnd  on  which  plaintiff  bases  his 
suit  is  that  be  was  forced  to  marry  the  de- 
fendant. 

Brief  Statement  of  the  Pleading. 

The  complaint  is  that  be  was  forced  by  the 
father  of  defendant  and  by  two  of  hia  male 
relatives  and  a  friend. 

Plaintiff's  complaint  further  is  that  at  2 
o'clock  in  the  morning  a  license  was  obtained 
from  the  clerk  of  court,  and  immediately  a 
Justice  of  the  peace  was  sent  far  and  the 
marriage  ceremony  performed. 

He  alleged  in  his  petition  that  he  resisted 
the  demand  made  of  him  to  marry  the  de- 
fendant until  he  began  to  see  danger  to  him- 
self If  he  continued  in  refusing  to  marry  the 
defendant;  that,  while  ai^reh'endlng  that  be 
would  be  murdered  If  he  did  not  accede  to 
the  marriage,  be  went  through  the  ceremony 
of  marrying  the  defendant 

He  avers,  in  substance,  that  he  had  never 
paid  attention  to  defendant  as  a  suitor  to  her 
hand,  never  asked  ber  In  marriage,  never  was 
engaged  to  her,  and  was  under  no  moral  ob- 
ligation to  become  defendant's  husband. 

That  after  the  marriage  ceremony,  still 
under  fear  of  those  who  forced  him  to  r^alr 
to  Franklin  and  who,  accompanied  him,  and 
under  fear  of  others  who  remained  away,  he 
went  to  the  home  of  defendant 

That  on  recovering  his  Ut>erty  he  repudiat- 
ed the  marriage  and  refused  to  live  with  the 
defendant  and  never  ratified  or  conflrmed 
the  marriage. 

The  defendant  avers,  in  effect,  that  It  is 
not  true  that  plaintiff  was  placed  in  fear  and 
forced  to  marry  ber. 

In  the  alternative,  her  ixMltion  is,  as  a  de- 
fendant that,  if  the  court  should  find  that 
plaintiff  was  treated  as  be  alleged,  be  had 
ratified  and  conflrmed  the  marriage  after  he 
bad  recovered  his  liberty  and  volontarlly 
lived  with  her. 

Statement  of  the  Oas& 
Both  plaintiff  and  defendant  were  residents 
of  the  town  of  Patterson  on  the  Itedie. 


m 

The  plalntlfl  bad  made  roaarin  aboat  Uie 
defendant  and  amnected  ttaerewltii  Uie  name 
of  a  yrans  man  who  resided  In  Morgan  City. 
This  young  man,  bearing  of  ttasae  remarloi, 
went  to  Patterson  and  informed  the  father 
of  the  def^dant  of  these  remarks. 

He  became  one  of  the  party  bent  on  com- 
pelling the  idalntlfl  to  marry  the  defoidant 
During  the  quarrM  In  the  early  momliuc 
whicA  resulted  In  a  fight,  thla  Informant  from 
Morgan  City  waa  beard  to  say  several  times: 

"He  must  many  her." 

This  young  man,  who  Is  referred  to  in  the 
testimony  as  a  professional  baseball  player, 
and  plalntlfl  quarreled  and  fell  to  fighting 
with  their  fists. 

This  was  on  the  street  in  the  early  evening, 
the  evening  'preceding  the  morning  of  the 
marriage,  to  which  we  have  above  referred. 
How  the  fight  ended  the  evldmce  does  not 
state. 

A  moment  afterwards,  plaintiff  went  Into 
the  store  of  <^e  of  the  merchants,  and  while 
in  the  store  be  met  the  angry  father  of  the 
defendant 

Tbey  b€«;an  to  fight  The  owner  of  the 
store  seriously  objected  to  such  a  disturbance 
of  the  peace  in  bis  place  of  business.  He  put 
a  stop  to  It  and  said  to  these  dlstnEl>erB  of 
the  peace,  that,  If  they  wished  to  talk  over 
the  matter,  Ou/f  ndght  go  to  an  adjoining 
room,  to  which  be  pointed. 

This  suggestion  was  accepted  by  plaintiff 
and  the  defendant's  father,  and  the  two 
walked  into  the  room  and  talked  over  &e 
matter  some  little  time.  No  one  heard  what 
was  said  between  them. 

Tbey  all  were  armed;  that  is,  the  plaintiff 
and  the  relatives  and  friend  of  the  defoid* 
ant  in  the  vernacular  were  "heded." 

When  the  two,  the  plaintiff  and  the  father 
of  deftadant,  walked  into  the  adjoinli^  room, 
two  of  defendant's  party  took  down  buggy 
whips  that  were  hanging  on  one  of  the  walls 
of  the  store. 

Plaintiff,  on  leaving  the  room  and  return- 
ing into  the  store,  said  that  be  would  marry 
the  defendant 

Immediately  there  were  preparations  made 
to  go  to  Franklin  In  order  to  obtain  the  re- 
quired license  and  to  hare  the  manlage 
ceremony  performed. 

PlalntUTs  clothes  were  damaged  in  the 
scaffle.  His  hat  could  not  be  found.  There 
was  nothing  strange  In  Its  disappearance,  for 
in  an  affray,  we  fancy,  that  the  most  active 
may  well  lose  his  hat  Plalntlfl  refused  to 
go  further  without  his  hat 

He  must  have  found  a  hat,  and  he  was 
given  an  opportunity  to  i)ut  on  other  clothing. 

Two  of  defendant's  party  accompanied 
plaintiff  to  bis  room,  where  he  changed  his 
clothing,  and  shortly  thereafter  all  left  for 
the  parish  seat 

After  the  struggle  referred  to  above^  th^ 
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muBt  have  bem  some  talk  anumg  the  iwrtles 
about  the  marriage. 

Opinion  and  Jodsment. 

Cp  to  date  Improremmts  lend  theniBtiTea 
to  hurried  marriages. 

The  father  of  the  defmdanfr  telephoned  IH 
miles  away,  late  In  the  night— it  must  have 
been  near  tZ  o'clock— «nd  asked  the  clerk  of 
court  whether  he  would  Issne  a  license  to 
plalntiif  to  marry  his  daughter. 

The  cl^^s  reply  was  that  the  hour  to 
issue  the  license  was  unusual.  Nevnrthtiess, 
he  issued  a  Uomse.  At  first  the  da>k  posi- 
tively refused  to  issue  the  licensa 

The  father  asked  the  derk  to  grant  him  an 
interview  on  his  arrival  hi  Franklin,  a  re- 
quest that  could  scarcely  be  denied,  as  eveiy 
one  has  a  rii^t  to  be  heard. 

The  request  was  acceded  to  by  the  clerk 
with  the  result  that  after  the  parties  arrived 
it  was  finally  concluded  ttiat  It  was  advlSr 
sable  to  let  than  be  married.  There  was  ap- 
parent good  humor  among  thefwrty;  every- 
thing aweared  smooth  to  the  clerk. 

The  defendant  and  her  group  were  artful 
enou^  (if  it  was  done  designedly)  not  to  let 
It  be  known  that  there  had  been  a  slight  af- 
fray. The  little  alluidon  made  to  it  was  In 
a  playful  mood,  and  Uie  plaintifTB  conduct 
or  utterances  were  not  such  as  to  give  rise  to 
a  snaiddon  in  that  rei^rd.  The  plaintiff  urg- 
ed not  the  least  objection.  On  the  contrary, 
he  opoily  expressed  willingness  to  go  through 
the  ceremony  and  was  married  by  the  of- 
ficiating Justice  of  the  peace,  and,  as  the 
latter  testified,  also  the  clerk,  without  the 
plaintiff  making  the  least  impression  of  un- 
willingness on  his  part 

We  reiterate,  durii^  all  this  time  there  was 
good  humor  among  all  of  the  parties,  includ- 
ing the  plaintiff.  Not  once  did  plaintiff  give 
out  the  most  remote  Intimation  that  he  had 
been  the  victim  of  threats  or  violence.  The 
derk  and  the  Justice  of  the  peace  testified 
and  stated  that  they  were  entirely  satisfied 
from  the  appearance  of  the  parties  and  the 
talk  with  them,  Includli^  the  plaintiff,  that 
there  were  no  threats  brought  to  bear. 

After  the  marriage,  at  the  depot,  awaiting 
the  curs  to  return  to  l^tterson,  the  plaintiff, 
doubtless,  tired  after  the  day's  activity,  lean- 
ed on  defendant's  shoulder  and  went  to  sleep 
apparently. 

After  the  return  to  Patterson  of  plaintiff 
and  defendant  and  tbose  who  went  with 
them  plaintiff  and  defendant  went  to  the 
house  of  Pendant's  fathw,  NoOiing  un- 
usual happened.  The  fother  of  defendant  and 
her  brother  wait  early  to  their  work  In  the 
BawAilU  Shops  near  by. 

The  idalnUff  and  defendant  lived  together 
as  man  and  vrife  and  all  that  those  words 
tmidy  from  the  morning  of  their  return  from 
Franklin  until  the  next  day. 

Tb9  evidence  does  not  ahow  that  plaintiff 
was  Shadowed  after  his  return  and  while  at 
the  house. 


When  the  ni^t  came— the  first  night  altser 
the  murlage — the  father  of  the  dtfendant 
returned  to  his  home;  Plaintiff  asked  him 
to  go  wltii  tdm  to  the  town.  The  father  de- 
clined and  said  that  his  son  would  go  wttii 
him.   He  did  go. 

One  witness  testified  that  while  thus  going 
with  plaintifl  he  appeared  to  shadow  him. 
He  had  his  hand  on  his  rear  podcet 

Fran  the  testimony  It  does  not  appear  that 
plaintiff  in  the  least  protested  against  tlie  ac- 
tion of  the  Btm, 

We  do  not  Infer  that  the  plaintiff  Is  a 
weakling.  He  certainly — If  anything  of  the 
kind  was  done— could  at  iMSt  have  remon- 
strated. But  this  is  not  the  only  tlm«  that 
some  remonstrance  would  have  been  in  place. 
On  coming  from  the  room  Into  the  sbwe  on 
the  night  in  question.  Instead  of  complaining, 
he  was  heard  to  say  that  he  would  marry 
the  defendant. 

He  went  to  his  room  at  the  hotel,  dressed 
himself  for  the  wedding,  and  never  raised 
the  least  objection. 

Others,  who  were  not  in  sympathy  with  the 
defendant  and  her  party,  saw  him.  It  does 
not  appear  tiiat  he  uttered  the  least  pro- 
test He  left  from  the  home  of  defendant; 
he  returned  to  It  after  the  marriage  without 
complaining. 

On  the  morning  of  the  second  day  he  said 
to  defendant  that  he  was  going  to  Mo^n 
City.  Not  a  word  of  objection  was  raised  by 
defendant  or  any  of  the  family.  He  left 
as  one  enji^lng  full  liberty. 

But  before  living  he  kissed  defendant  and 
her  female  relatives  present,  including  de- 
fendant's mother.  He  parted  apparently  on 
good  terms  with  them  all.  When  asked  as 
to  bis  return,  his  answer  was  that  he  had 
another  trouble  before  him  in  Morgan  City. 

He  was  at  the  time  engaged  to  be  married 
to  a  yonng  lady  in  Morgan  City.  This,  we 
take  it,  was  the  trouble  he  expected  to  meet 

In  two  or  fliree  days  he  returned  to  bis 
newspaper  office  in  Patterson. 

Galled  upon  by  defendant  at  bis  <^ce,  she, 
without  much  talk,  ahot  him  with  a  pistol 
owned  by  her  cousin,  who  was  one  of  the 
party  who  followed  i^Blntlfl  and  defendant  to 
Franklin.  This  was  outrageously  wrong,  but 
It  presents  a  different  issue.  It  cannot  be 
taken  as  obliterating  Qiat  which  had  been 
done. 

We  cannot  give  Uie  least  sanction  to  the 
conduct  of  those  who*  on  the  part  of  the  de- 
fendant, brought  on  the  dlfflculty  In  the 
early  part  of  the  night  in  Patterson. 

To  say  the  least,  it  was  anythU^  but 
right  to  treat  him  as  he  was  treated. 

They  showed  him  not  the  least  considera- 
tion. That  la  not  the  way  to  build  up  fami- 
ly ties. 

If  the  case  had  ended  vrlth  the  trouble 
at  the  store  In  the  early  part  at  the  night, 
the  result  would  be  dlfterent  We  cannot 
give  our  sanction  to  any  such  conduct  But 
it  did  not  end  there. 
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But  the  plaintiff  made  no  attempt  to  stand 
upon  hiB  lights.  He  married  wltboat  objec- 
tion, In  so  far  as  the  evidence  dlsdoseB. 

Violence  may  be  condoned  if  the  married 
person  has  freely  and  wltbont  constraint  co> 
habited  tc^ether  aft«r  recorertav  his  liberty. 
Civ.  Code,  art  111. 

He  b^n  to  express  bis  willingness  to 
marry  the  defendant  in  a  loud  and  audible 
voice,  which  was  heard  by  witnesses  who  are 
not  discredited  In  any  way.  Never  for  a 
moment  did  he  attempt  to  recall  this  consent. 
He  satisfied  the  clerk  and  the  justice  of  the 
peace  of  his  willlngneBs  to  marry  the  deftod- 
ant 

The  plaintiff  is  intelligent,  active,  and 
amply  able  to  take  care  of  himself.  Why 
this  dllatorlness  .m  expressing  bis  Intention 
to  repudiate  the  marriage  after  what  had 
taken  place?  There  were  no  threats  proven, 
and  It  was  not  under  Impendli^  threat  that 
the  plaintiff  and  defendant  lived  at  the  home 
of  defoidant's  father.  We  take  it,  be  was 
free  to  leave,  as  he  left  In  the  morning  and 
reiMdred  to  Morgan  City. 

If  plaintiff  was  under  the  power  of  the 
father  and  others,  there  la  no  evidence  that 
that  power  was  held  over  him  after  the  mar- 
ri^e. 

AB  relates  to  contract,  to  which  we  refer  be- 
cause the  rule  has  been  held  as  applying  to 
the  contract  ot  marriage,  it  cnnnot  be  Invali- 
dated on  an  allegation  of  violence  or  threats 
if  It  has  been  approved.  Civ.  Code,  art.  1853. 

There  Is  here  every  evidence  of  conqtlete 
approval. 

The  testimony  shows  that  defendant's  life 
was  not  what  it  should  have  been. 

If  the  evidence  be  true,  she  was  sadly  un- 
fortunate in  her  conduct  It  was  deplorable 
and  a  shame  in  a  community  in  which  sodal 
order  prevails. 

Conceding  for  a  moment  all  that  the  evi- 
dence shows  In  this  respect,  she,  none  the 
less,  bad  certain  rights.  Ratification  in  so 
far  as  she  was  concerned  was  [>osaIble. 

There  was  ratification,  as  we  think  the 
evidence  shows.  She  had  the  right  not  to  be 
Imposed  upon  in  the  name  of  marriage. 

It  devolved  upon  the  plaintiff  If  he  was 
compelled  to  marry  h^,  when  It  came  to  the 
consummation  of  the  marriage,  to  declare 
that  under  no  circumstances  he  would  go  to 
the  end  with  the  matter.  He  was  married, 
'tlB  true;  the  proper  ceremtmy  had  been  fol- 
lowed; the  evidence  does  not  prove  that  he 
vras  forced  to  go  one  st^  further. 

It  la,  therefore,  ordered,  adjmlged,  and  de- 
creed that  the  Judgment  appealed  from  Is 
avoided,  annulled,  and  reversed. 

It  Is  further  ordered,  adjudged,  and  de- 
creed that  plaintifTs  snit  be  dismlBsed,  and 
the  dwn&nd  rejected  at  costs  of  plaintiff  in 
both  courts. 
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(126  La.) 
No.  17,958. 
CROCHET  V.  DUGAS. 
(Suoreme  Court  of  -LooiBlaDa.    April  !i5,  IdiO, 
Rehearing  Denied  May  2^  1910.) 

(SvUainu  by  iht  Court.) 

1.  DiTOBCK  (I  240*)— Goxunimr  Pkofbbtt 
— SspAaaTioN  FBOU  Bed  and  Board— Er- 

A  decree  of  separation  from  bed  and  board 
carries  with  it  a  Reparation  of  goods  and  effects, 
and  the  community  thus  dissolved  cannot  be  re- 
established by  the  subsequent  reconciliation  ot 
the  parties.  Pord  v.  Kittredge,  26  La.  Ann. 
190,  reaffirmed.  Article  1451  of  the  Code  Napo- 
leon, permitting,  in  such  a  case,  the  re-eetab- 
Ushment  of  the  community  by  formal  notarial 
agreement  between  the  parties,  has  never  been 
incorporated  in  the  Louisiana  Civil  Codes. 

[Ed.  Note. — For  other  cafes,  nee  Divorce, 
Cent^  Dig.  S§  701-712;  Dec.  Dig.  S  249.«] 

2.  HUSBAHD  AND  WXFB  ($  298%*)— SePABATB 

Pbopebtt  of  Wifb— LiABiLrrr  of  Hus- 
band FOR  Incoue. 

Where  there  is  no  community,  the  husband 
is  not  responsible  for  the  income  of  the  separate 
property  of  the  wife  not  administered  by  her 
alone,  collected  and  used  by  him.  Civ.  Code, 
arts.  2386,  2396. 

lEH.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  S  298%.*] 

3.  Husband  and  Wife  (8  151*)- Expenses- 
Duty  OF  Wife  to  Contsibute. 

Where  tlie  wife  has  not  reserved  to  herself 
the  administration  of  her  separate  estate,  she  Is 
not  bound  to  contribute  to  the  expenses  ot  the 
marriage. 

[Ed.  Note.^For  othw  cases,  see  Husband  aad 
Wife,  Cent.  Dig.  H  68^^;  De&  Dig.  1  luL*] 

4.  DiVOBCB  (I  SOI*)— SBPABATION  FBOU  BED 
AND  BOABD— CUBTODT  OF  ChILDBEN. 

In  cases  of  separation  from  bed  and  board 
the  children  should  be  placed  under  the  care  «f 
the  party  obtaining  the  separation,  but  the 
judge  may,  for  the  greater  advantage  of  the 
children,  and  with  the  advice  of  the  fami^  meet- 
ing, order  that  some  or  all  of  them  shall  be 
intrusted  to  the  care  ot  the  other  party.  There 
is  no  such  discretion  hi  cases  of  divorce.  Civ. 
Code,  art  167. 

[Ed.  Note.— For  other  tSses,  see  Divorce/ 
Cent.  Dig.  I  790;  Dec.  Dig.  «  301.*] 

Appeal  from  Twenty-First  Judicial  Dis- 
trict Court,  Parish  of  IbervUIe;  C.  K. 
Schwlng,  Judge. 

Action  by  Leontine  Crochet  against  Enos 
Dugas.  Ju^ment  for  plaintiff,  and  dtfend- 
ant  appeals.  Modified  and  affirmed. 

Albert  L.  Grace,  for  appellant.    P.  O. 

Borron,  for  appellee: 

LAND,  J.  This  Is  the  third  suit  institut- 
ed by  the  plaintiff  against  the  defendant 
for  a  separation  from  bed  and  board.  The 
first  suit  filed  In  August,  1907,  was 
discontinued. 

The  second  suit  resulted  In  a  judgment 
of  date  February  15,  1908,  In  favor  of  the 
plaintiff,  granting  her  a  separation  from 
bed  and  board  and  the  custody  of  her 
minor  children,  and  decre^ng  a  separation 
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of  the  soodB  and  effects  belonging  to  the 
oonunonlly,  and  referring  the  parties  to 
a  notary  fiff  the  purpose  of  partttUming 
the  same. 

A  settlement  and  partldon  was  had, 
the  wife  receiving  $4,700  in  cash  for  her 
interest  in  all  the  community  property.  A 
part  of  the  sum  so  received  the  wife  Invest- 
ed in  real  estate;.  * 

In  June,  1808.  the  wlftt  and  husband  be- 
came reconciled,  <uid  she  oonv^red  to  him, 
for  the  purported  omsidraation  of  fl,00O, 
three  tracts  of  land  whidi  she  had  acquir- 
ed from  one  Nathan  IBecker.  Hie  husband 
subseqnently  sold  one  of  these  tracts. 

In  March,  1009,  the  present  suit  for  a 
s^ration  from  bed  and  board  was  institut- 
ed, based  on  BUegatlons  of  cruel  treatmeit 
and  habitual  intoxication  on  the  part  of 
the  husband,  plaintiff  also  prayed  for  a 
dissolution  and  aettiemrait  of  the  commnnl- 
ty;  and  alleged  that  the  d^eodant  had 
|S!,600  of  community  funds  at  the  date  of 
the  former  partition,  which  he  had  con- 
cealed and  clandestinely  converted  to  his 
own  use;  that  the  defendant  had  also  re- 
ceived $^6,  the  proceeds  the  sale  of  a 
portion  of  her  s^arate  property,  and  $210 
in  rents  collected  from  her  tenants;  that 
the  community,  beginning  at  the  time  of 
tlie  reconciliation  between  the  parties,  had 
accumulated  assetfl  amounting  to  ;^,200, 
whidi  the  d^endant  had  used  In  paying 
his  own  debts,  and  for  one-half  of  whidi 
he  was  accountablft 

Plaintiff  prayed  tot  an  Invmtory  of  the 
property  of  the  second  cmnmnnl^;  for  alimo- 
ny for  herself  and  minor  chlldroi  at  the  rate 
of  $50  per  month;  tot  a  Judgment  of  separa- 
tion from  bed  and  board,  and  for  the  custody 
of  her  minor  children;  fbr  a  dissolutitm  of 
the  community,  and  for  a  settlement  and  par- 
tition tiiereof  according  to  law. 

The  defense  was  a  general  and  special 
denial  of  all  the  allegations  of  misconduct 
set  forth  In  the  petition,  and  the  defendant 
recmivaied  for  a  divorce  oa  the  ground  of 
adultery  in  the  year  1807. 

For  further  answer  the  respondent  avw- 
red  that  the  partition  of  the  commanlty 
proper^  had  in  1908  was  full,  fair,  and 
complete;  and  specially  denied  that  any 
community  had  existed  between  them  since 
the  Judgment  ctf  s^ratlon  of  date  Feblmary 
15,  1908. 

The  court  fixed  the  alimony  prayed  for 
at  ^26  per  month  by  Judgment  of  date 
April  22,  1900. 

The  cause  was  tried  on  the  merits,  and 
there  was  Judgment  of  date  July  7.  1909, 
In  favor  of  the  plaintiff  granting  her  a 
sqiaratlon  from  bed  and  board;  ordering 
a  dissolution  and  settlement  and  partition 
ot  the  OKumunity;  condenmlng  the  de- 
foidant  to  return  to  the  community  the 
sum  of  $975,  and  In  the  event  of  his  de- 
fault, that  the  plaintiff  have  and  recovn 
of  him  the  sum  of  HStJiO,  with  legal  In- 


terest thereon  from  data  of  Judgment,  and 
ordering  that  the  plaintiff  recover  of  the 
d^endant  the  further  sum  of  $225,  with 
legal  interest  ttiereon  from  May  22,  1908. 
It  was  further  <nrdered  that  a  family  meet> 
Ing  be  convoked  to  advise  as  to  the  perma- 
nent care  and  custody  of  the  minor  children 
in  accordance  with  the  provlstona  <tf  artlde 
157  of  the  Civil  Code. 

The  defendant  appealed  from  this  judg- 
ment aa  a  whole,  and  the  plaintiff  appealed 
from  that  porti<m  ordering  the  convocation 
of  a  family  meeting  to  advise  as  to  tlie 
permanent  custody  of  the  minors. 

The  evidence  is  amply  sufficient  to  sustain 
the  Judgment  of  s^ration  frmn  bed  and 
board  rendered  In  favor  of  the  plaintiff. 

The  reconventlonal  demand  of  the  defend- 
ant for  divorce  is  without  merit. 

The  money  claims  of  the  idalntlff  ik^ 
allowed  in  the  Judgmoit  bdow  need  not 
be  cottsddered,  as  she  has  not  appealed  from 
the  Judgment  ncept  as  to  the  custody  of 
the  diildren. 

The  theoi7  of  the  platntilTs  petition  Is 
that  there  were  two  communities,  one  of 
whl<^  was  dissolved  and  partitioned  In 
April,  1908,  and  the  other  sprang  Into  being 
when  the  parties  were  renmcUed  in  June^ 
190&  The  Judgmoit  appealed  from  ehai^ 
the  defendant  with  the  rente  of  the  real  es- 
tate which  he  acquired  in  the  partition  of 
1908,  and  with  the  rents  of  real  estate  which 
the  plaintiff  acQulred  with  the  money  recdved 
by  her  in  the  same  partition.  If  the  first 
community  was  not  dissolved,  it  Is  obvious 
that  the  plaintiff  la  accountable  to  the  com- 
munity for  $4,700;  the  amount  received  by 
her  In  the  partition  of  1806,  and  tliat  her 
purchases  of  real  estate  with  mtSk  funds  en- 
ured to  the  ben^t  of  the  community. 

If  the  first  commnnity  was  dissolved,  it 
is  equally  obvious  that  the  property  received 
the  husband  and  wife  respectively  In  the 
partition  became  paraphemaL 

In  Ford  t.  Kittredge,  26  La.  Ann.  190; 
it  was  hdd  that  the  ctmmiunlty  once  dis- 
solved by  a  Judgment  of  separation  of 
bed  and  board  cannot  be  re-estaUished  by 
the  reconciliation  of  the  parties.  In  that 
case  the  court  pointed  out  that  artida 
1451  of  the  Oode  NKptAeoa  provided  in 
express  terms  fbr  the  re^teblishmmt  of 
a  dissolved  community  by  consent  of  the 
parties  evidenced  by  an  act  passed  before  a 
notary  pttttlie,  and  said:  "Here  there  ta  no 
such  law,  and  we  do  not  think  that  we  can 
make  one." 

The  Ovll  Code  provides  that  ecvaiation 
from  bed  and  board  carries  with  It  separa- 
tion of  goods  and  effects.  Article  155.  We 
assume  that  the  framers  of  the  Civil  Code 
advisedly  omitted  the  provisions  of  the  Code 
Napoleon  relative  to  the  r»«steUl8bmait  of 
the  community  by  the  formal  consent  of  tbe 
parties  in  totmst 

Under  Code  Napoleon,  art  1451,  the  rfr«s- 
tabllshment  of  tiie  community  Is  a  matter 
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of  formal  agreemeDt  between  the  parties, 
aad  this  ooDTentlonal  re-«etabllshment  relates 
back  to  the  date  of  the  marriage.  Hence, 
even  under  the  Code  Napoleon,  there  can 
be  only  one  commnnity  between  the  same 
epoQsee. 

It  follows  that  the  defendant  was  im- 
pn^rly  charged  with  the  sum  of  $826.  rep- 
resenting the  revenues  of  his  separate 
property.  Defendant  Is  however,  cha^eable 
with  the  sam  of  $225  representing  the  pro- 
ceeds of  the  sale  of  bis  wife's  property. 
Defendant  Is  not  diai^eable  with  rents 
of  hiB  wife's  property  collected  and  need 
by  him.  Civ.  Code.  arts.  2388,  2396.  The 
demand  of  the  husband  against  the  wife 
for  contribution  to  the  expenses  of  the 
marriage  is  untenable,  as  it  does  not  appear 
that  sbe  reserved  to  herself  the  administra- 
tion of  all  her  paraphernal  property.  Civ. 
Code,  art  2389.  On  the  contrary,  it  is 
shown  that  the  wife  conveyed  all  her  real 
estate  to  her  husband,  and  it  does  not  ap- 
pear what  separate  Income  she  derived  from 
other  sources. 

The  complaint  of  the  plaintiff  as  to  that 
portion  of  the  Judgment  relative  to  tha  cus* 
tody  of  tlie  chlldrra  is  unfounded,  since  the 
Judge  acted  wltliin  the  discretion  vested 
In  him  by  the  provisions  of  article  157  of 
the  ClvU  Code. 

The  defendant  did  not  appeal  from  the 
Jndgmemt  flxlng  the  amount  of  alimony 
pendente  Ute. 

It  Is  therefore  ordered  that  the  Judgment 
appealed  from  be  amended  by  striking  out 
and  rejecting  that  portion  of  the  decree 
recognizing  the  existence  of  the  community, 
and  ordering  the  defendant  to  return  to  the 
community  the  sum  of  |076,  or  pay  one- 
half  of  the  said  amount  to  tbe  plaintiff; 
and  It  la  further  ordered  that,  as  thus 
ammded,  said  Judgment  be  affirmed,  and 
tbat  the  plaintiff  pay  the  costs  of  appeal. 

(126  lA.) 

No.  17.m 

Saoessrion  of  BOTTBDBrrB  et  aL 

(Sapreme  Ooort  of  Ltraisiaoa  April  11,  1910i 
BebMring  Denied  May  9,  1910.) 

fry  the  Court.) 

1.  DiSHissAi.  OF  AcnoH. 

PlaintifTs  salt  was  dismissed  by  the  sus- 
taining by  tbe  court  of  defendant's  exception 
to  its  want  of  Jurisdiction.  Tliat  Judgment  on 
appeal  is  affirmed. 

2.  YKirnK  <(  6*)— AonoH  Aoaiitst  Hkib— Re- 
oovKBT  or  Dkbts  Dns  bt  Dscused. 

Tbe  only  issne  left  to  be  disposed  of  after 
the  decision  la  Bonrdette  v.  Burke.  119  La. 
41S,  44  Sooth.  270;  was  tbe  amount  (if  anv) 
of  money  due  by  the  defendant  William  Bune 
to  the  widow  In  community  of  J.  P.  Bonrdette. 
The  trial  ooart  properly  held  that  tbat  issue 
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should  be  disposed  <tf  by  the  court  ttf  tbe  de- 
fesdant's  residence. 

[Ed.  Note.— For  oUier  cases,  see  Yenn^  Dea 
Dig.  S  «••] 

Appeal  from  Civil  District  Oourt,  Parl^  of 
Orleans;  Jolm  St  Paal,  Judge. 

In  the  matter  of  the  succession  of  Jean  P. 
Bonrdette  and  Peter  Burke.  Action  by  Jean 
P.  Bonrdette  against  William  Burke.  Judg- 
meat  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Albert  Voorhies,  for  appellant  Flawm, 
Walton  &  Plerson,  for  appellee. 

Statement  of  tbe  Gase^ 

NIOHOUiS.  X  PUlntlfl,  the  widow  of  J. 
P.  Bonrdette,  alleged  that  in  the  year  187S 
she  married  Jean  Pierre  Bourdette,  who  ^ed 
in  this  city  June  11,  1886,  leaving  as  bis  sole 
heir  their  Infant  grandchild,  Peter  Burke. 
Neither  his  saccessloD  nor  the  community  of 
acquets  and  gains  has  ever  been  liquidated  <a 
settled,  either  JudldAlly  or  otherwise.  The 
said  infant  heir  dt^  Augnst  1, 1908,  nor  has 
his  snccession  been  ever  liquidated  and  set- 
tled. The  sole  heir  of  said  Peter  Burke  is 
his  father,  William  Burke,  of  this  dty,  late- 
ly ranoved  to  the  parish  of  J^erson. 

He  has  bera  recognised  as  the  sole  h^  of 
both  said  deceased,  but  has  never  been  put 
In  possession  of  tbe  properties  of  said  estate 
nor  has  he  ever  attempted  to  ask  petitioner 
who.  as  widow  In  community  and  as  acting 
tutrix  aforesaid,  has  had  full,  cfmUnnotu,  and 
nnlntwrupted  possession,  and  has  in  the 
meantime  paid  llie  f<^owing  d^ts  dne  by 
both  the  said  deceased,  to  wit: 

(1)  All  the  state  and  municipal  taxes  as- 
sessed on  square  witliln  Short  Fern,  Colopl^ 
sa,  and  Washington  streets,  in  this  dty,  dnce 
the  death  of  J.  P.  Bourdette  Jane  11.  1898; 
up  to  the  present  time,  $820. 

(2)  All  the  Insurance  premiums  during  that 
time  in  the  name  of  the  deceased,  |2S0. 

(8)  Burial  apenses  of  J.  P.  Bonrdette,  paid 
G.  Betz,  (64. 

(4)  Phyaldan's  bill  during  last  illness  ot 
her  husband.  Dr.  Merci^r,  920. 

(5)  Grave  digger,  M.  Dunn,  $5. 

(6)  Funeral  and  services  of  J.  P.  Bourdette, 
deceased,  f  S5. 

(7)  Nurse's  bill,  Eugenie  Grozat  from  April 
1.  to  June  11,  1898,  |225. 

(8)  Funeral  of  Peter  Burke,  $35. 

(9)  Nurse's  bill  for  Peter  Burke,  $60. 

{ICff  Education  and  expenses  of  dothlng, 
board,  eta,  of  Peter  Bnrke  dnilng  aforesaid 
eight  years,  $320. 

Miaking  an  aggregate  of  $1,364  of  privileged 
debts  due  by  tbe  succession  of  Jean  P.  Bonr- 
dette and  Peter  Burke,  and  also  by  the  com- 
munity heretofore  existing  between  petitioner 
and  said  J.  P.  Bourdette,  and  what  she  is  en- 
titled to  recover  by  legal  subrogation  from 
said  sueceselonB  and  community  as  privileged 
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claims  of  satd  square  of  property  against  said 

succession  of  community. 

Furthermore,  should  said  square  of  proper- 
ty be  held  to  be  the  separate  estate  of  said 
J.  P.  Bourdette,  then  the  community  to  the 
creditor  of  said  estate  for  the  construction, 
buildings,  and  Improrements  put  thereon  dar- 
ing marriage  upon  said  property,  which  was 
a  marsh  when  the  spouse  took  possession  to 
build  up  a  home,  reclaimed  and  highly  Im- 
proved the  same,  so  that  the  enhanced  value 
at  the  date  of  his  death  was  in  excess  of 
f  5,Q0O,  for  one-half  of  which  the  commnnity 
Is  the  creditor  of  his  estate. 

In  this  connection  the  sum  of  $300  in- 
herited 1^  petitioner  from  her  parents  were 
turned  over  to  him  to  assist  In  reclaiming 
and  Improving  said  property,  for  which 
amount  she  Is  a  creditor  of  her  husband's  es- 
tate. The  aforesaid  debts,  liabilities,  and  ob- 
ligations form  an  integral  part  of  the  afore- 
said succession  and  also  of  said  community 
which  It  is  time  now  to  liquidate  and  settle 
In  due  course. 

In  view  of  the  premises,  petitioner  prayed 
that  William  Burke  be  cited,  and  that  peti- 
tioner do  have  a  Judgment  against  him  in  his 
capacity  of  sole  heir  of  Jean  P.  Bourdette 
and  Peter  Burke ;  that  their  succession  be  duly 
Inventoried  and  settled,  including  the  said 
community  which  Is  an  Integral  part  thereof, 
and  which  petitioner  has  accepted;  that  the 
amount  of  the  community  be  fixed  in  due 
course  and  petitioner  recognized  as  entitled 
to  one-half  of  net  amount  thereof ;  that  she 
be  recognized  as  a  creditor  of  said  estates  for 
the  aforesaid  aggregate  sum  of  $1,354,  plus 
the  sum  fSOO.  But,  should  the  aforesaid 
amount  tie  denied  her,  then,  as  she  would  be 
left  in  destitute  circumstance,  that  she  be 
allowed  the  widow's  portion  of  $1,000,  and 
that  her  demands  be  recognized  as  privileged 
claims  on  the  whole  estates  of  said  Jean  P. 
Bourdette  and  Peter  Burke,  and  communi- 
ty prayed  for  general  relief  and  in  duty 
bound,  etc. 

Defendant  excepted  to  the  jurisdiction  ot 
the  court  ratlone  perscoue.  Under  reserva- 
tion of  this  exception,  he  further  excepted: 

First  That  this  proceeding  Is  incorrectly 
styled  and  titled  "Succession  of  Jean  P. 
Bourdette  and  Peter  Buriie,"  and  is  a  direct 
suit  by  the  plaintifF  widow,  Jean  P.  Bour^ 
dette^  against  exoegtor  as  defendant,  and  that 
the  snccesslon  of  Jean  P.  Bourdette  and  of 
Peter  Burke  have  t>een  <^ned  and  closed  un- 
der No.  80,100  of  the  docket  of  the  clvU  dis- 
trict court  for  this  parish. 

Second.  That  plaintiff's  petition  is  vague 
and  indefinite  and  fails  to  give  the  dates  oa 
which  the  allied  claims  or  chai^  were 
paid,  and  falls  to  ItonlM  and  detail  the  said 
alleged  claims  and  expenses,  and  that  except- 
or cannot  safely  plead  or  answer  nntU  the 
dates  of  payment  of  the  alleged  claims  and 
vq^eaaM  are  given,  and  until  thtt  aald  dalms 
«Te  itemlMd  and  detailed. 

Third,  ^niat  all  <a  plalntUTa  aliased  dalms 


and  charges  are  prescribed  bj  the  prescrip- 
tion of  one,  three,  dve,  and  tm  years. 

Fourth.  That  plalntlfTs  suit  dlsdoses  no 
cause  or  right  of  action. 

Fifth.  That,  In  so  far  as  plaintUTs  suit 
seeks  to  have  the  real  property  described  In 
her  petition  declared  part  of  the  community 
existing  between  herself  and  her  late  deceas- 
ed husband,  exceptor  pleads  as  res  Judicata 
the  ^nal  Judgment  In  the  case  of  Widow  Jean 
P.  Bourdette  v.  William  Burke,  Na  83,323  of 
the  docket  of  the  dvU  diatrlet  oonrt  for  fb& 
parish  of  Orleans. 

In  view  of  the  premises,  ^c^tor  prayed 
that  these  exceptions  be  maintained,  and  that 
plaintiff's  snlt  be  dlsmlsBed  at  plalntlfTs 
costs. 

Plaintiff  moved  for,  and  was  granted,  per- 
mission to  amend  her  original  petition,  but 
the  amendment  does  not  appear  in  the  record. 
On  June  15,  1909,  Judgment  was  rendered 
maintaining  the  exception  of  want  of  Juris- 
diction and  dismissing  plaintiff's  suit. 

On  the  trial  of  the  exceptions,  plaintiff  in 
j  the  present  suit  offered  and  Introduced  In  ev- 
I  Idence  the  petition  of  William  Burke  In 
;  suit  No.  80,100  In  the  dvll  district  court,  par- 
ish of  Orleans,  Succession  of  J.  P.  Bourdette 
i  V.  Burke,  and  particularly  the  declaration 
therein  that  he  was  of  the  parish  of  Orleans 
!  at  the  time  of  the  Institution  of  the  salt. 
I    It  was  admitted  that  William  Burke,  de- 
fendant in  the  present  suit,  sold  an  undi- 
.  vlded  half  of  a  certain  square  of  ground  sit- 
uated in  the  Seventh  district  of  this  city,  be- 
ing square  No.  457,  bounded  by  Fern,  Pig, 
Short,  and  Coloplssa  streets,  the  said  sale 
having  been  made  by  act  passed  before  Fred. 
Delbel,  notary  public,  on  the  18th  of  Au- 
gust, 1906,  to  William  Mitchell,  and  that  he 
sold  the  other  half  of  said  square  by  act  be- 
fore the  same  notary  on  Septemtwr  T,  1906, 
,  to  William  Mitchell,  and  that  In  both  of  tbe 
I  aforesaid  acts  he  Is  represented  as  b^ng  a 
resident  of  the  city  of  New  Orleans. 

Counsel  for  William  Burke  filed  In  evidence 
record  of  suit  in  civil  district  court  for  the 
parish  of  Orleans,  No.  80,100  entitled  "Succes- 
sion of  Jean  P.  Bourdette  and  Peter  Burke" 
and  specially  the  Judgments  therein,  the  first 
one  having  been  rendered  on  the  15th  of  Au- 
gost,  1906k  and  the  oUier  having  bew  r«ider^ 
ed  Angnst  81,  1906,  recognisdng  and  smdlng 
Into  poasBB^n  the  dtfttndant  ^Ulam  Bnrfce 
as  the  Bole  heir  of  the  deceased  diUdt  Peter 
Bni^  whldi  Judgment  qwdally  described 
the  square  of  ground  tnTolved  In  this  UUga* 
tion. 

Opinion. 

The  district  court  having  sustained  de- 
fendant's exception  to  its  Jurisdiction  and 
dismissed  ptalntiff's  demand,  the  only  question 
submitted  to  OS  for  decision  Is  whethw  that 
exception  was  propo'ly  sustained  or  not 
The  only  mattw  pained  upon  In  tbe  district 
court  to  In  regard  to  Its  anth<^^  to  act  at  all 
im  plalntUTs  donand.  It  has  refused  to  do 
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■o.  We  are  of  opinion  tbat  at  the  time  of  the 
institution  of  this  salt  the  defendant  waa  a 
resldoit  of  the  parish  of  Jefferson.  It  does 
not  necessarily  result  from  that  fact  that 
I^atntlfTs  suit  should  be  dismissed.  We  must 
presume  that  a  community  of  acquets  and 
gains  existed  between  J.  P.  Boardette  and  his 
wife — existed  lnd^>endaitly  of  the  question 
whether  particular  property  standing  in  his 
name  on  the  conveyance  records  belonged  to 
him  indlTldnally  and  separatdy,  or  whether 
it  belonged  to  the  community  of  acquets  and 
gains  which  existed  between  himself  and 
bis  wife. 

If  such  commouity  existed,  the  widow  be- 
came on  his  death  under  the  law  of  1884 
nsnfmctnary  of  bis  share  of  the  community 
property. 

The  plaintiff  in  this  suit  sets  up  the  exlst- 
^ce  of  Buch  a  community,  and  asserts  that 
It  has  never  been  settled  or  liquidated,  and 
that  she  lias  a  legal  Interest  In  having  this 
don&  She  u^ea  that  the  defendant  is  the 
proper  person  contradictorily  with  whom  she 
should  proceed  to  liquidate  and  settle  it,  and 
that  ttae  dvil  district  court  is  the  proper  tri- 
bunal before  which  this  settlement  and  liqui- 
dation sbonid  be  made.  The  real  estate  re- 
ferred to  Is  not  Bpeclflcally  allied  in  the 
petition  as  belongli^  to  the  communis  or  to 
the  busband  separately.  She  evidently  de- 
sires to  raise  an  issue  as  to  tbat  fact  In 
dealing  with  the  petition  in  this  case,  we 
must  c<»iBtd^  that  feature  of  it  which  looks 
to  a  settlement  and  a  liquidation  of  the  com- 
munity in  connection  vrltb  it  as  being  simply 
a  demand  personally  for  soms  of  money.  If 
the  demand  is  to  be  held  as  an  ordinary  per- 
8«ial  suit  against  defendant  for  snms  of  mon- 
ey, the  Judgment  appealed  from  is  correct 

The  evldfflice  taken  on  trial  of  tibe  excep- 
tion to  the  Jurisdiction  shows  that  J.  P.  Bomv 
dette  died  about  18d8,  shows  that  the  only 
issue  of  the  marrla^  between  3.  P.  Bourdette 
and  the  plaintiff  was  a  daughter  named  Ame- 
lia Bonrdette,  who  married  the  defendant 
William  Burke,  on  the  12th  of  June,  1890. 
That  Amelia  Bourdette,  wife  of  William 
Burke,  died  leaving  as  her  sole  heir  a  child 
Peter  Burke,  who  died  on  August  1,  1906,  at 
the  age  of  15  years,  leaving  his  father,  the 
dtfradant  Wm.  Bnrke,  as  bis  sole  heir. 

On  Av^ost  13,  1906,  the  defendant  filed  a 
petition  la  the  dvlI  district  court  (in  the  mat- 
tor  bearing  the  number  80,100  on  Its  docket), 
in  which,  after  reciting  the  above  facts,  be 
alleged  Ibat  he  was  desirous  of  being  sent 
Into  possession  of  bis  said  sou's  estate  In- 
herited by  bis  said  son  from  bis  grandfather, 
J.  P.  Bourdette ;  that  he  desired  to  be  recog- 
nised as  the  sole  heir  of  bis  said  son  purely, 
■liDplT,  and  unconditionally;  that  the  said 
soccesslon  owed  no  debts  and  no  adminis- 
tration was  necessary;  that  the  property  of 
this  estate  consisting  solely  of  an  undivided 
half  frf  24  lots  (which  be  described)  worth  but 
the  mm  of  $8,00(K  and  said,  property  had  al- 
ways borne  ita  Just  proportion  of  the  in- 


heritance ther^tt,  and  therefore  was  not  sub* 
Ject  to  the  inheritance  laws  of  Louisiana.  He 
prayed  that  he  be  recognized  as  the  only  heir 
of  said  son  Peter  Bnrke,  and  as  snch  sent  In- 
to  possession  of  the  said  property.  Judgment 
was  rendered  according  to  the  prayer  of  tiila 
petition  on  August  15, 1906. 

On  August  29, 1006,  be  filed  a  supplemental 
and  amended  petition,  In  which  be  again  re- 
cited the  same  facts  as  those  recited  In  bis 
original  petition,  and  prayed  for  Judgment 
placing  him  In  possession  of  the  other  half 
of  said  described  property  as  heir  of  his  said 
s<m. 

Judgment  was  rendered  In  bis  favor  as 
prayed  for. 

The  defendant  subsequently  sold  the  whole 
of  the  said  property  to  one  William  Mitchell 
In  the  year  1006.  Both  of  the  petitions  of  the 
defendant  askli^  to  be  recc^lzed  as  heir 
of  his  son  and  to  be  placed  in  possession  of 
his  estate  were  acted  upon  ex  parte.  The 
widow  of  J.  P.  Bourdette  was  ignored  In  the 
proceedings  aa  having  any  Interest  In  the 
premises. 

The  case  was  submitted  to  the  court  for  de- 
cision without  argument  In  the  brief  filed 
in  this  court  on  behalf  of  the  appellee,  conn- 
sel  call  our  attention  to  the  decision  ren- 
dered by  this  court  In  119  La.  478,  44  South. 
270,  in  the  matter  bearing  the  title  Bourdette 
V.  Bnrke,  In  which  the  same  plaintiff's  de- 
mand was  dismissed  as  of  nonsuit.  Counsel 
cull  from  that  dedslon  the  fcAlowlng  ex- 
tract: 

"The  second  supplemental  petition  disclosed 
that  the  square  of  frronod  was  Uie  separate  prop- 
erty of  the  huflbaod.  It  follows  that  the  only 
specific  relict  Pjayed  for— that  is,  the  recogni- 
tion of  plaintiff's  alleged  rights  as  part  owner 
and  nsulmctaary  in  ue  property— mast  be  de- 
nied.  •   •  • 

"We  think  that  the  exception  of  inconsistent 
and  contradlctorv  demands  should  have  been 
snstained,  and  also  the  exception  of  no  cause 
of  action  quoad  the  demand  to  be  recognized  as 
owner  and  usufructuary.  •  •  •  If  the  plain- 
tiff had  any  cause  of  action,  •  •  *  it  waa 
one  Id  personam  against  the  defeudant  as  heir  of 
the  heir  of  her  husband."  Bourdette  T.  Bnxke 
(No.  16,585,  Supreme  Court  DockeQ  119  Ia. 
478-482,  44  South.  270. 

The  petition  In  this  case  appears  to  con- 
tain the  same  allegations  that  the  original 
petition  In  the  case  cited  contained,  but  omits 
the  supplemental  petition.  A  rehearing  was 
applied  for  In  the  former  case  and  refused  on 
June  28,  1907.  The  present  salt  was  filed 
July  5,  1907. 

In  a  delayed  brief  filed  on  behalf  of  the 
appellant,  It  is  contended:  That  the  object 
of  the  present  suit  Is  to  have  the  succession 
of  J.  P.  Bourdette  and  the  community  be- 
tween him  and  his  widow  and  also  the  sue* 
cession  of  the  grandchild  Peter  Burke  liqui- 
dated and  setUed.  That  neither  have  as  yet 
bem  setUed  and  liquidated.  That  WllUam 
Burke  had  caused  himself  several  years  after 
the  death  of  the  parties  by  strictly  ex  parte 
proceedlnvi  to  be  recognised  as  sole  heir  af 
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dBceaied  dilld,  trat  he  bad  nevw  in  tect 
beea  init  In  posaeBBion.  That  In  ttie  mean- 
time, and  for  conaecatire  years,  the  widow 
TOialned  In  posseaslon  cf  the  whole  estetea 
of  taw  deceased  hnaband  and  granddiUd.  and 
had  administered  the  same,  payliw  debts, 
taxes,  and  Insurance^  and  taking  care  of  the 
grandchild,  who  had  be»  abandoned  by  bis 
father,  untn  his  (the  boy's)  death.  That  she 
bad  had  blm  educated  and  had  paid  heavy 
expenses  of  foneral,  doctor's  bUls,  nurse's  ex- 
penses, etc.,  as  she  bad  previously  done  fbr 
the  estate  of  her  husband.  That,  when  this 
salt  tot  settlement  and  liquidation  of  the  two 
estates  was  made  and  before,  one  Peter  Heel- 
er, a  transfbree  of  Qie  property  rtferred  to 
by  two  acts  of  sale  bad  tnrought  suit  for  pos- 
session elftlming  title  to  the  real  estate,  and 
had  had  that  property  sequestered.  That  the 
widow  had  bonded  the  sequestration,  where* 
upon  Seeker  claimed  a  right  to  bond  by  pref* 
erence,  because  the  widow  bad  lost  hw  right 
to  bond  by  exercising  her  right  to  do  so  too 
tardily,  and  had  succeeded  In  bonding  the 
property  on  appeal  to  the  Supreme  Court 
Hecker  r,  Bourdette,  121  La.  467,  46  South. 
S79.  So  that  the  two  estatee  were  still  re- 
maining in  gremlo  legla,  the  possoslon  of 
the  widow  and  grandmother  having  gtveu 
way  through  the  sequestration  bond  to  await 
the  final  actlmi  of  the  court  in  the  matter  of 
Hecker  t.  Widow  J.  P.  Bourdette.  .That  In 
the  meantime  and  at  present  WlUlam  Burke 
had  never  tak«i  pMseasion,  and  was  simply 
figuring  as  the  recognised  h^  of  his  son 
waiting  deveiopmoits  in  the  Issues  between 
Hecker  and  ttie  widow.  That  he  bad  pres- 
ently to  meet  the  Issues  in  the  cItU  district 
conrt  InvoMi^  the  settlement  and  liquida- 
tion of  the  two  successions  and  the  communi- 
ty and  the  fixing  of  the  re^>ectlve  rights  of 
the  husband,  the  widow,  and  the  grandchild 
In  these  two  successions.  Referring  to  the 
exception  of  res  judicata  advanced  by  Wnx 
Burke,  appellant  urges  that  res  Judicata  can- 
not be  pretended  when  the  Judgment  Invoked 
as  such  was  one  of  nonsuit 

We  are  of  the  opinion  that  the  judgment 
appealed  from  Is  correct  and  that  the  dis- 
trict court  fbr  the  parish  of  Jefferson  Is  the 
proper  tribnnel  to  which  the  widow  must 
have  recourse.  The  Judgment  appealed  from 
is  hereby  affirmed. 

(126  La.) 
No.  18.149. 
STATE)  T.  TREADAWAT  et  at 
(Sapreme  Court  of  Louisiana.   April  2S,  1910.) 

(ByUabM  by  Editorial  Staff  J 

■  1.  WOBOS  AITD  PhEASES— "NeOBO." 

A  "negro"  is  defined  ae  a  "black  man,  es- 
pecially oae  of  the  race  who  inhabit  tropical 
Airica,  and  who  are  distinffaiahed  by  crisped 
or  curly  balr,  flat  noses  and  protruding  Ups," 


and  the  word  also  indudes  their  dMCOidant*  in 

America  and  elsewhere,  bnt  the  word  is  also 
loosely  applied  to  other  dark  and  Uack-skinned 
races  ana  to  mixed  breeds.  The  word  "negro" 
of  itself,  unqualified,  does  not  necessarily  in- 
clude within  its  meaning  peisons  possessed  of 
only  an  admixture  of  negro  blood,  notably  those 
whose  admixture  is  so  sli^t  that  even  an  ex- 
pert cannot  be  positive. 

[Ed.  Mote.— For  other  definittons,  see  Words 
and  Phnwes,  vol^  6,  pp.  4772-4773.] 

2.  WOROS  AND  PHB&SES— "COLOBED." 

The  word  "colored"  by  a  consensus  of  opin- 
ion means  of  some  other  color  than  white,  bar- 
ing a  dark  or  black  color  of  die  dda,  specific- 
ally in  the  United  States  belonging  wholly  or 
partly  to  the  African  race,  having  or  partak- 
ing of  the  color  of  the  negro.  Throughout  tlie 
United  States,  except  on  the  Padfic  Slope,  the 
word  "colored."  when  applied  to  race,  has  dw 
definite  and  well-known  meaning  of  a  person 
having  negro  blood  in  his  veins. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  2,  p.  1274.] 

8.  WOBDS  AND  PHBASES— "GBIFF," 

The  word  "griff"  in  the  state  of  Louisiana 
has  a  definite  meaning,  indicating  the  issue  of 
a  negro  and  a  mulatto.  A  person  too  black  to 
be  a  mulatto  and  too  iMJe  in  color  to  be  a  negro 
is  a  "griS." 

4.  WoBoa  Ann  Phbasxs— "Muutto.** 

A  person  too  dank  to  be  wUte  and  too 
blight  to  be  a  griff  is  a  "mulatto." 

[Bd.  Note^For  other  definldtmSf  see  Words 
and  Phrases,  voL  6,  p.  4616.] 

5.  WOaOS  AND  PHBABBS— "QUADBOOH." 

The  "quadroon"  is  distinctly  whiter  tbsn 
die  mulatto. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  p.  5873.] 

6.  KbSOXOENATIOH   (|  I*)— COKSTBDCTIOS  Of 
SlATOTB— "PXMWK  OW  THE  NEQBO  OB  BXOOK 

Race." 

An  octoroon  Is  not  a  '*person  of  the  negro 
or  bhick  race"  within  Act  No.  87  of  ]90a  I  1. 
making  concubinage  between  a  person  «f  the 
Caucasian  or  wlilte  race  and  a  person  of  the 
negro-or  blsi^  race  a  felony. 

[Sd.  Note.— For  other  cases,  see  Miscegena- 
tion, Dec  Dig.  f  1.*] 

Land  and  Nidiolls,  J7.,  dissenting. 

Apjieal  from  Criminal  District  Court,  Pat^ 
ish  of  Orleans;  Frimk  D.  Chretlai,  Judge; 

Octave  Treadaway  and  another  were  in- 
dicted tor  miscegenation.  In  riolatlon  of  Act 
No.  87  of  1908, 1  1,  and  from  a  Judsmmt  of 
acquittal  the  State  appeals.  Affirmed. 

St  Clair  Adams,  Diet  Atty.,  Warren  Doyle^ 
Asst  Dist  Atty^  and  James  Wilkinwm,  tat 
the  State.  Leys  Gharlmmet;  for  qipdleeB. 

PBOVOSTr,  J.  The  indictment  In  this 
case  charges  tliat  one  of  the  defendants  Is  a 
person  of  Caucasian  or  wUte  race,  and  die 
other  '*tL  person  of  the  negro  or  UaA  rncsb 
to  wl^  an  octoroon,"  and  that  tlwy  Mid  oo> 
habit  together  and  live  in  ooncnblnage^'*  ta 
violation  of  section  1  of  Act  No.  8T  of  1908^ 
which  reads  as  follows: 


«Por  other  cases  see  asms  topic  sad  SMthn  HUHBBA  la  Deo.  *  Am.  Diss.  1M7  to  date.  *  Reporter  bdans 
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'^Secdtw  1.  Be  It  enacted  by  tlie  General  As- 
ssmbl;  ot  tSta  atate  of  Loaisiana,  that  concn- 
Unafftt  between  a  penon  <tf  the  Oaaearian  or 
wiute  race  and  a  peFson  of  the  neero  or  black 
tace  la  hereby  toade  a  felony,  and  whoever  shall 
be  ccmvicted  thereof  in  any  court  of  competent 
joiisdlction  shall  for  each  offenae  be  sentenced 
to  imprisonment  at  the  discretioa  of  the  court 
for  a  term  of  not  less  than  one  month  nor  more 
than  one  year  with  or  wlthoat  hard  labor." 

The  sole  qaesUon  la  -whether  en  octoroon 
Is  "a  pmon  of  the  negro  or  black  race" 
within  the  meaning  of  this  statute. 

SclentlQcally,  or  ethnologically,  a  person  Is 
Caucasian  or  negro  tn  the  same  proportion  In 
which  the  two  strains  of  blood  are  mixed  In 
his  veins;  and  therefore  scientifically,  or 
ethnologlcally,  a  pCTson  with  seven-elghtha 
white  blood  In  his  Telns  and  one-eighth  negro 
blood  Is  seren-eigbtba  white  and  one-eighth 
negro.  Bnt  the  words  of  a  statute  are  not  to 
be  anderstood  in  their  technical,  but  In  their 
popular,  sena^  and  the  prosecution  contends 
Qiat  the  popular  meaning  of  tbe  word  "ne- 
gro" includes  an  octoroon. 

Tbe  dictionaries  are  the  exponents  of  the 
popular  meaning  of  the  words  of  the  lan- 
guage. If  we  consult  them,  we  find  that  the 
word  "negro"  does  not  Include  an  octoroon 
within  Its  meaning. 

Webster's  International  Dictionary,  defini- 
tion of  word  **negro": 

"Negro.  A  black  man,  especially,  one  of  a 
race  of  black  or  very  dark  persons  who  Inhabit 
tbe  greater  part  of  tropical  Africa,  and  are  dls- 
tizwnlahed  by  crisped  or  cnrly  liair;  flat  noses, 
and  diick  protruding  Hps ;  also,  any  black  per- 
turn  of  unmixed  African  blood,  wherever  found." 

Id.,  definition  of  word  "colored": 

"Colored.  (Ethnologlcally)  Of  some  other 
color  than  white ;  specifically  applied  to  ne- 
groes or  persons  having  negro  blood ;  as,  a  'col- 
ored maiT ;  the  'colored'  pe(vle." 

Century  Dictionary,  p;  8960,  definition  of 
word  "negro": 

"A  black  man;  specifically,  one  of  a  race  of 
men  characterized  by  a  black  skin  and  hair  of  a 
woolly  or  criap  natare.  Negroes  are  distin- 
gniahed  from  the  other  races  by  various  other 
peculiarltiea— sach  as  tbe  projection  of  the  via- 
age  of  tbe  forehead;  the  prolongation  of  the 
mper  and  lower  jaws;  the  small  facial  angle; 
the  flatness  of  the  forehead  and  of  the  hinder 
part  of  the  head ;  the  short,  broad,  and  flat 
nose  •  and  the  thick  projecting  lips.  The  negro 
race  is  generally  regarded  as  comprehending  the 
native  inhabitants  of  Sudan,  Senegambia,  and 
the  region  sonthwerd  to  the  vicinity  of  tbe  equa- 
tor and  the  great  lakes,  and  their  descendants 
in  America  and  eteewbere ;  in  a  wider  sense  it 
Is  used  to  comprise  also  many  otiier  tribes  fur- 
ther south,  as  tbe  Znlus  and  Kafirs.  The  word 
'negro*  la  often  loosely  applied  to  other  dark  or 
Uat^-flkinned  races,  and  to  mixed  breeds.** 

Id.,  deflnltion  of  the  word  ^'colored,"  p. 

mi: 

*^aving  a  darit  or  black  color  of  the  skin: 
hiaA  or  mulatto;   specifically,  In  the  United 
States,  belon^ne  wholly  or  partly  to  the  Af- 
rican race:  having  or  partaking  of  the  color 
tlic  negxa** 


29  Cyc.  p.  661.  definition  of  word  "negro": 

"A  black  man  descended  from  the  bbu&  tace 

of  South  Africa." 

Id.,  definition  of  word  "colored"; 

"Not  a  phroee  of  art,  but  often  applied  to 
bla<^  people,  Africans,  or  their  desundants, 
oUxed  or  unmixed ;  persons  of  African  descent 
or  negro  blood;  penona  oC  the  negro  race;  per- 
sons who  have  any  peiceptlUe  admixture  of 
African  blood." 

A.  &  B.  B.  of  Law,  p.  21%  definition  of 

"colored  people": 

"  'Colored'  or  hUiA  people,  African  or  their 
descendants,  mixed  or  nnmixed." 

In  Zeirs  Encyclopaedia,  "negro"  la  defined 
as  follows: 

"A  name  properly  applied  to  a  race  or  variety 
of  the  human  species,  inhabiting  the  central  por* 
tion  of  Africa,  principally  between  the  latitudes 
10  degrees  north  ana  20  degrees  south,  on  ac- 
count of  some  of  their  striking  diaracteriatics— 
their  blade  color.  They  do  not  inciade  'BSgyp- 
tlane,  Nubians,  Abyssinians,  etc.,  of  the  Norths 
or  Hottentots  of  the  South  African.  Their 
characteristics  are:  Skin  black,  hair  woolly, 
lips  thick,  nose  depressed,  jaws  protruding,  (ore- 
head  xetiriuft  pxoitortionB  ot  the  extremiUes  ab- 
normal." 

7  Bncyclopsedla  Brltannlca,  p.  316,  and 
also  7  Am^canized  Encycloptedla  Britan^ 
nica.  p.  4416,  dtilnes  the  wwd  "n^pro"  as 
follows: 

"Distinctly  daric,  as  opposed  to  the  fair,  yel- 
low, and  brown  varieties  of  mankind.  Tbe  ne- 
gro dominicm  originally  comprised  all  Africa 
south  of  the  Sahara:  n««ro,  memben  <tf  the 
dark  race  whose  ori^ial  borne  is  in  the  inter- 
tropical and  snbtroittcal  reglona  of  the  BasteiB 
hemisphere." 

Webster's  Dictionary  C^iompeon  A  Thomp- 
son Ed.  3907)  p.  747,  descrtbes  "negro**  as 
follows: 

"A  native  or  descendant  of  the  black  race  of 
men  in  Africa.  The  name  le  never  employed  to 
the  tawny  or  olive-colored  natives  of  tiie  north- 
ern ccttst  of  Afriou  but  to  the  most  southern 
race  of  man,  who  is  quite  black," 

Standard  Dictionary,  d^nttlon  ot  word 
"colored":. 

"Of  a  dark-skinned  or  non-GancasIan  race; 
specifically,  in  the  United  States,  of  African 
descent,  wholly  or  In  part  Originally  tbe  epi- 
thet was  applied  <miy  to  those  of  mixed  blood, 
making  three  classes  of  inhabitants— white,  black, 
and  colored." 

Id.,  definition  of  word  "negro" ; 

"One  belonging  to  the  Ulotrichl  or  woolly^ 
haired  type  of  mankind;  a  black  man,  espe- 
cially of  African  blood,  and  t>artlcu1ar]y  one 
belonging  to  the  stock  of  Senegambia.  Upper 
Guinea,  and  the  Sudan.  In  North  Oirollna  a 
person  who  has  in  his  veins  one-sixteenth  or 
more  of  African  blood." 

For  what  it  here  says  is  tbe  case  In  North 
Carolina  the  Standard  gives  as  Its  authority 
the  decision  of  the  Supreme  Court  of  that 
state  la  the  case  of  State  t.  COiavers,  50  N. 
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O.  11 ;  but  a  perusal  of  that  dedalon  nreals 
that  In  It  the  conrt  haa  not  underta^  to 
declare  what  was  the  popular  meaning  of 
the  word  "n^^"  tai  that  atate,  but  has  aim- 
ply  applied  or  enforced  the  following  atatate: 

"All  free  peraooB  descended  from  d^td  an- 
cestors to  the  fourtb  generation  Inclualre,  thoogh 
one  anoestor  in  each  Keneration  may  have  bMn 
a  white  pentm,  shall  be  deemed  free  negroea 
and  persons  of  mixed  blood." 

This  was  not  to  bold  that  In  North  Caro- 
lina the  word  "negro,"  as  popalarly  under- 
■tood,  Includes  within  Its  meaning  a  person 
having  'Vit  of  white  blood  and  only  i/t« 
of  negro  blood  In  his  veins,  but  that  such  a 
person  was  a  negro  according  to  said  stat- 
-ute.  Of  coarse,  where  a  statute  has  defined 
the  meaning  of  a  word,  the  definition  is  au- 
thoritative. If  tbe  Btatnte  we  are  dealing 
with,  or  any  other  statute  of  this  atate^  had 
defined  the  word  "n^ro"  as  including  a  per* 
son  of  mixed  blood,  there  would  be  an  end 
of  all  question.  But  the  contention  of  the 
prosecution  la  that  the  word  does  not  need  to 
be  d^ned  In  a  statute;  that  popularly  it 
haa  4  definite,  wdi-known  meaning;  and 
that  In  this  popular  acc^tatlon  It  includes 
all  persons  having  in  their  veins  a  percepti- 
ble admixture  of  negro  blood.  In  support  of 
that  Gontration,  t^posed  as  It  Is  to  the  dic- 
tionaries ot  tho  language,  universally  acc^ 
ed  as  the  reliable  e^ionenta  of  the  meaning 
of  the  words  of  the  langui^^  there  bi  ad- 
duced absolutely  nothing.  The  learned  dis- 
trict attorney  appeals  to  some  Icnowledge  of 
the  popular  meaning  of  the  word  "negro" 
which  ttie  Judges  of  this  conrt  are  supposed 
to  be  possessed  of,  derived  outside  of  the  dic- 
tionaries of  the  language.  Apart  from  the 
dictionaries,  the  only  source  from  which  can 
be  derived  inframatlon  as  to  the  meaning  of 
words  is  tbe  literature  of  the  language,  In- 
cluding in  that  literature  the  evanescent 
newspaper  writings  of  the  day.  Now  no 
literature  whether  of  the  permanent  or 
evanescent  kind,  has  been  called  to  the  at- 
tention of  the  court  in  which  the  word  "ne- 
gro" or  tiie  term  "a  person  of  tbe  n^ro  race" 
has  been  given  a  meaning  which  would  in- 
(dude  an  octoroon;  and,  still  less,  a  person 
of  ^B/i*  white  and  i/ie  negro  blood,  or  ^Vsa 
white  Mood  to  Vsi  negro  blood.  If  this 
court  were  to  declare  that  the  popular  mean- 
ing of  tbe  word  "negro"  embraces  octoroons, 
the  decision  would  furnish  the  one  solitary 
Instance  in  legal  or  any  otber  literature 
where  tbe  word  had  been  given  that  mean- 
ing. The  judges  of  this  court  do  not  know 
that  tbe  word  has  that  meaning.  The  learn- 
ed trial  Judge  did  not  think  It  had;  and  we 
are  Informed  that  his  colleague  on  the  crim- 
inal district  court  bench,  Judge  Baker,  than 
whom  no  man  in  this  state,  we  dare  say,  has 
had  a  wider  experience  In  the  trial  of  crim- 
inal cases,  was  of  the  same  opinion. 

There  Is  a  word  In  the  English  language 
whidi  does  express  the  meaning  of  a  person 


of  mixed  negro  and  other  blood,  whldi  has 
hem  coined  for  the  very  purpose  of  express- 
ing that  meaning,  and  because  the  word  "ne- 
gro" was  known  not  to  express  it,  and  the 
need  of  a  word  to  exsxeMa  It  made  itadf 
Imperatively  UAL  That  word  Is  the  word 
"colored."  The  word  "colored,**  when  used 
to  designate  the  race  of  a  perstm.  Is  unmis- 
takable, at  least  In  the  United  States.  It 
means  a  prason  of  n^ro  blood  pure  or  mix- 
ed; and  the  term  applies  no  matter  what 
may  be  the  proportions  of  the  admixture,  so 
long  as  the  n^cro  blood  Is  traceable.  Lee 
T.  New  Orleans  Great  Northern  Ballway  Oo^ 
125  La.  SaSL  61  South.  lfi2L  In  our  OonstltD- 
tlon  and  laws,  when  It  has  bscune  necesesiy 
to  use  a  word  conQirebendlng  Mthln  its 
meaning  both  negroes^  properly  so-called, 
and  persons  of  mixed  negro  blood,  the  teem 
"colored**  has  InvariaUy  been  used.  Thns 
the  Civil  Coda  of  188S  (artides  96  and  2261) 
made  null  all  marriages  betweoi  whites  and 
"free  people  of  color."  The  same  language 
was  used  in  Act  Na  806  of  185S.  In  article 
284  of  our  present  Oraistltution.  the  expres- 
sion Is:  "There  shall  be  free  pubOlc  sdiools 
for  the  white  and  colored  races."  And  so  in 
our  numwons  public  sdiools  statutes.  The 
"Jim  Crow"  railroad  law  (Act  No.  Ill  of 
1890,  p.  162)  requires  the  railroads  to  provide 
equal  but  strata  accommodations  for  the 
"white  and  colored  races."  The  "Jim  Crow" 
street  railways  law  (Act  No,  M  of  1902,  pi 
89)  requires  that  the  street  ndlways  shall 
provide  equal  but  separate  accommodations 
"for  the  white  and  colored  races."  The  mis- 
cegenatlon  law  (Act  No.  64  of  1894,  p.  6$ 
provides  that  "marriage  between  white  per- 
sons and  persons  of  color  is  prohibited." 
Tbe  act  of  June  7,  1806  (1  Uslet's  Dig.  pi 
40$,  entitled.  "An  act  to  prevent  the  intro- 
duction of  free  persons  of  color,"  etc.,  uses 
the  expression  "persons  of  color"  through- 
out The  act  of  April  14, 1807  (1  Uslet's  Dig. 
p.  499).  entitled  "An  act  to  prevent  the  im- 
migration  of  free  n^^roes  and  mulattoes," 
etc.,  uses  the  expressions  "negroes  and  mulat- 
toes" and  "free  persons  of  color"  throo^out 
The  act  of  March  31.  1808  (1  Lislet's  Dig.  p. 
499),  requires  notaries  passing  acts  in  which 
"free  persons  of  color  may  be  concerned"  to 
add  "after  the  name  and  surname  of  such 
free  persons  of  color,"  these  words:  "free 
man  or  free  woman  of  color."  The  act  of 
March  16,  1830  (Laws  1830,  p.  90),  entitled 
"An  act  to  prevent  free  persons  of  color  from 
entering  the  state,"  etc.,  uses  the  expression 
"negroes,  mulattoes  or  other  free  persons  of 
color"  throughout,  repeating  that  expression 
several  times  In  12  of  its  17  sections.  The 
act  of  March  25,  1831  (Laws  1831,  p.  7$,  uses 
the  same  expression  "free  negroes,  mulattoes 
or  other  persons  of  color."  The  title  of  Bui- 
lard  &  Curry's  Digest,  relating  to  negroes, 
griffs,  mulattoes.  etc.,  Is  not  "of  negroes." 
but  is  "of  colored  persons."  Act  Jane  7, 
1806  (1  Martin's  Dig.  p.  608).  relating  to 
slaves,  is  entitled  "An  act  prescribing  the 
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roles,"  etc,  with  recfpect  to  **n^roea  and  other 
slttvea"  (N.  B.  Other  alaTes  here  could  only 
mean  desc^dants  of  negroes,  tiecaase  there 
was  no  other  kind  of  fdaree.)  In  Its  Boction 
40  this  act  uses  the  expression  "free  per- 
sons of  color."  The  act  of  same  date  r^a- 
tlve  to  the  crimes  of  slaves,  "free  n^ro,  mu- 
latto or  mustee"  (Act  March  20, 1809  [1  Mar- 
tin's Dig.  p.  664])  nses  expression  "n^roes 
and  other  slaves."  So  likewise  the  act  sup- 
plementary thereto  of  March  23. 1810  (1  Mar- 
tin's IMg.  p.  668).  Act  of  this  hitter  date 
"concerning  the  introduction  of  certain 
slaves,"  etc.,  uses  the  expre^on  "that  a 
slave,  whether  n^ro,  mulatto  or  person  of 
color."  The  act  of  March  19,  1816  (1  Mar- 
tin's Dig.  p.  686),  Is  relative  to  "negroes  and 
other  idaves,"  and  speaks  of  the  capture  of 
runaway  negroes  or  slaves,  and  of  any  free 
person  of  color."  The  act  of  February  16, 
1818  {Laws  1818,  p.  18),  uses  the  expression 
'•negroes  and  other  slaves."  Act  March  16, 
1830  (Laws  1830,  p.  90),  uses  the  expression 
"free  persons  of  color."  The  Revised  Stat- 
utes of  1852  (pages  281-290)  contains  the  ti- 
tle "free  persons  of  color."  It  embodies  the 
entire  existing  legislation  at  that  time  In 
force  relative  to  said  title.  Some  of  the  acts 
already  hereinabove  referred  to  are  repro- 
duced, and,  hi  addition,  Acts  1825,  p.  132, 
Acts  1830,  p.  90,  Acts  1831,  p.  98,  Acts  1842. 
p.  308,  Acts  1843,  p.  45,  Acts  1846,  p.  163,  and 
Acts  1830,  p.  179.  A  perusal  will  show  that 
throughout,  both  In  the  text  and  in  the  mar- 
ginal notes,  the  expressions  used  are  "per- 
sons of  color"  or  "n^roes,  mulattoes,  or  oth- 
er free  persons  of  color."  See  same  book, 
title  "Slaves"  (pages  522-557),  where  the 
term  "person  of  color"  Is  constantly  used  to 
designated  persons  of  mixed  n^o  blood,  and 
never  the  unqnallfled  word  "negro."  What 
is  here  said  of  the  Revised  Statutes  of  1852 
is  equally  true  of  the  Revised  Statutes  of 
1856^  Therefore,  If  the  word  "negro"  as 
used  In  the  act  now  In  question  and  In  the 
Gay-Shattuck  act,  so  called  (Act  No.  176,  p. 
236,  1908),  of  the  same  Legislature  of  1908, 
was  intended  to  have  a  meaning  synonymous 
with  "colored,"  this  use  of  the  word  must  be 
looked  upon  as  a  clean  and  clear  departure 
from  the  customary  mode  of  designating  per- 
sons of  mixed  negro  blood. 

And,  if  we  refer  to  the  legislation  of  our 
sister  states,  we  find  the  same  uniformity 
In  the  use  of  the  word  "colored,"  and  not 
"negro,"  where  the  intention  la  to  designate 
not  exclusively  the  negro,  or  black  man, 
but  also  the  mulatto  and  others  of  mixed 
negro  blood.  And  we  find  that,  except  in 
those  states  where  a  definition  of  the  word 
"n^o"  Is  given  once  for  all  in  the  Code  or 
General  Statutes  (as,  for  Instance,  Pol.  Code 
Ala.  1907.  i  2;  Gen.  St  Fla.  1906.  p.  165,  {  1), 
the  word  Is  not  used  as  convertible  with 
"colored,"  unless  there  is  added  at  once  some 
word  Kilarging  its  ordinary  meaning.  Thus: 

In  Maryland  the  word  "colored"  is  used 
thzoq^nt  In  Cod«  Pohu  Qm,  Laws  190^ 
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book  1,  pp.  8^  803,  on  subject  of  railroads; 
page  939.  on  the  subject  of  house  of  refor- 
mation; book  2,  pp.  1745-49,  on  the  subject 
pC  schools;  and  the  word  "negro"  la  used, 
but  with  a  definition  added,  in  book  1,  pw 
877,  on  the  subject  of  marriage.  See,  also,  1 
Pub.  Gen.  Laws  Md.  p.  200,  where  the  ex- 
pression "negro  or  of  negro  descent"  is  used. 

In  South  Carolina  the  Constitution  of  1895 
(article  3,  8  33)  reads: 

"The  marriage  of  a  white  person  with  a  negro, 
or  mulatto,  or  person  who  BhaU  have  one-eighth 
or  more  negm  Blood,"  etc. 

And  1  Olv.  Code,  art  5,  tS  1293--1299  (Agri- 
cultural Schools),  uses  the  word  "colored" 
throughout,  and  section  2064,  volume  1,  on 
the  subject  of  marriage,  uses  the  words  "ne- 
gro or  mulatto."  And  the  public  school  acts 
use  the  words  "colored"  or  "colored  races." 

In  Tennessee,  the  Code  of  1884,  on  the  sub* 
Ject  of  schools  (section  1208,  art  9),  hospitals 
(section  2071,  art  6),  deaf  and  dumb  institutes 
(section  2098,  art  6),  railroads  (section  23G4), 
uses  the  word  "colored"  throughout — and  on 
the  subject  of  marriages  (section  3291)  uses 
the  words  "negroes,  mulattoes,  or  persons  of 
mixed  blood,  descended,"  etc.  Same  In  the 
Constitution  of  1870. 

In  Florida,  Gen.  St  1906,  §f  3529-3533,  on 
the  subject  of  miscegenation,  uses  the  words 
"negro  or  mulatto.*'  Section  1,  p.  165,  de- 
clares that  "the  term  'negro*  shall  include 
every  person  having  one-efgbth  or  more  of 
negro  blood."  The  Constitution  on  the  sub- 
ject of  schools  (article  12,  S  12)  uses  the  word 
"colored."  On  the  subject  of  marriage  (arti- 
cle 16,  6  24)  it  uses  the  expression  "negro  or 
negro  descent" 

In  Georgia,  2  Civ.  Code  1895,  art  3,  { 
1820,  provides  that: 

"All  negroes,  mulattoes  and  their  descendants 
having  one-eighth  negro  or  African  blood  in 
their  veins  shall  be  known  In  this  state  as  per- 
sons o£  color." 

Coust  art  8,  |  5906,  on  the  subject  of 
schools,  uses  the  term  "colored." 

In  Miaslsslppi,  Code  1906,  S  3244,  on  the 
subject  of  marriage,  uses  the  expression 
"negro  or  mulatto,  or  persons  who  shall  have 
one-eighth  or  more  negro  blood.  Sections 
4059,  4060,  on  the  subject  of  railroads,  uses  the 
term  "colored"  throughout;  and  so  does  the 
Constitution  of  1890  on  the  subject  of  BCho<^ 
(section  207). 

In  West  Vlrghiia  the  Code  of  1906  uses  the 
word  "colored**  throughout  Thus  section 
1763  et  seq.,  on  the  subject  of  colored  insti- 
tutes; section  1589  et  seq.,  on  the  subject  of 
schools;  sections  4359,  4360,  <m  the  subject 
of  miscegenation.  And  so  does  Const  art  12, 
S  8,  on  the  subject  of  schools;  sections  2889 
and  2909,  on  the  subject  of  marriage. 

In  Alabama,  the  Constitution,  forbidding 
marriages,  uses  the  expression  *'n^T0  or  de- 
scendant of  a  negro."  Const  1901,  |  102. 
The  Political  Code,  as  already  stated,  defines 
the  word  **iucco."  la  tb»  ieglalatlan  ot  the 
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Btate  goierally  the  word  "colored"  1b  used 
thuB.  Const  {  256,  on  the  subject  of  schools; 
Oode,  I  &4S7,  on  the  subject  of  railroads,  etc 

In  North  Carolina,  the  Code  (section  1064. 
p.  4ST)  provides  that  "all  marriages  between 
a  white  person  and  a  person  of  negro  descent 
to  the  third  generation  are  void."  The  legl»- 
latlon  of  the  state  in  other  connections  uses 
the  word  "colored." 

In  Virginia,  the  word  "colored"  Is  used 
throughout,  except  that,  In  prohibiting  mar- 
riages, Code  1873  (Code  1887  not  In  library) 
p.  12C«,  c.  192,  §  8,  uses  the  word  "negro." 
There  Is  a  statute  In  Vlrglula  providing  that 
"every  person  having  one-fourth  or  more  of 
negro  blood  shall  be  deemed  a  colored  per- 
son." In  McFhersoa  t.  Commonwealth,  28 
Grat  939,  the  Supreme  Court  of  Vlrglula 
held  that  a  person  having  less  than  one- 
fourth  of  negro  blood  was  not  a  negro.  To 
the  same  effect  Jones  v.  Commonwealth,  80 
Va.  53&-^2.  The  court  was  Interpreting  the 
first  of  the  above-quoted  statutes  In  connec- 
tion with  the  second;  and  assumed  that  the 
word  "negro"  was  convertible  with  "colored." 
We  are  not  prepared  to  say  that  the  second 
of  the  said  statutes  does  not  have  the  effect 
of  making  the  two  terms  completely  synon- 
ymous in  Virginia. 

In  Kentucky,  the  statute  with  reference  to 
marriage  (Rev.  St  1894,  U  2097,  2098)  uses 
tbe  expression  "negro  or  muIatt(^"  and  adds 
that: 

"Those  shall  be  deemed  negroes  and  malat- 
toea  who  are  of  pure  negro  blood,  and  those  de- 
scended from  a  negro  to  the  third  generation 
indualTe." 

See  Laws  Ky.  1865-06.  c.  5SG,  |  8.  Const 
1891.  i  187,  on  the  Bnbjdct  of  schools,  and 
Rev.  St,  on  same  subject,  pp.  144S-1452,  nse 
tbe  word  "colcwed"  throughout 

In  Missouri,  Mwa  18tt4,  p.  67.  there  Is  a 
statute  defining  the  term  "negro"  and  'Mu- 
latto." 

Also  in  Arkansaa.  Klrby'a  Dig.  1904,  S 
6632.  p.  2878,  ivovldeB  a  atatatory  definition. 

The  laws  (tf  OUaboma  are  not  In  the  atate 
library. 

Nothing  is  to  be  found  on  theanbjectinttte 
laws  of  Kansas  or  the  Dtstilct  of  Golnmbla. 

In  Texas,  the  word  "colored"  la  naed  gen- 
mdly,  except  In  the  law  forbidding  marriages, 
where  the  expression  "African  and  pexaons 
of  AfHcan  descent"  la  naed.  And  tiie  word 
la  defined  by  atatote.  Ker.  St  1895.  art 
8908.  And  in  the  separate  car  law  the  word 
*'negro"  la  nsed. 

Passing  to  the  other  atate^  we  find  that 
in  New  York  the  words  "colored"  and  "of 
African  descent"  are  used.  1  Ber.  St  (Birds- 
eye  2d  Ed.)  ttt.  "Schools,"  p.  572,  art  U;  Id. 
(Insurance)  p.  1602,  No.  819. 

8o  In  Massadiusetta.  Ber.  Lawa  (Schools) 
p.  478;  (Kldnapi^ed  p.  1746;  "negro.  ma> 
latto.  or  other  p^aona  of  color." 

Eq  Indiana,  Rev.  St  p.  2638^  par.  2641.  mar- 
riage Is  prohibited  between  '*white  persons 
and  posona  harlng  <ne-elghth  ox  more  negro 


blood."  Elaewhere.  the  eipreaalona  arfe  "ne- 
gro or  mnlatto"  (Const  art  1. 1  82;  2  Bnma* 
Ann.  St  1906,  p.  237)  and  "colored"  (2  Boms* 
Ann.  St  1908,  pp.  861.  1175). 

In  Olilo,  the  terms  used  are  "colored," 
'Wholly  or  partially  of  African  deacent" 
"persons  Of  color."  2  Ber.  St  S  1*  P^r.  8631; 
section  2,  par.  3631. 

In  Arizona,  Itev.  St  p.  809,  art  3092,  for- 
bids marriage  between  white  and  "negro  or 
descendent  of  negro." 

In  Nebraska,  Rev.  St  1  42TO,  forbids  mar- 
riage between  white  and  persons  "posaeased 
of  one-fomrtb  or  more  of  negro  blood." 

In  Nevada,  Comp.  Iawb,  i  4853,  subsec.  3, 
p.  944.  forbids  Illicit  c<^bitation  between 
white  and  "any  black  person,  mulatto,  In- 
dian or  Ctilnese." 

In  Illinois,  the  word  "colored"  is  used 
throughout  Const  art  8  (Schools);  Act 
March  24,  1874  (Rev.  St.  1874.  c.  122,  |  100). 

In  Montana,  Laws  1909,  c.  49,  p.  57,  pro- 
hibiting marriages,  uses  tbe  expression  "ne- 
groes and  persons  of  negro  blood." 

In  Michigan,  How.  Ann.  St  1882,  par. 
0214,  p.  1619,  on  subject  of  marriages,  uses 
expression  "wholly  or  in  part  of  African  de- 
scent" Tbe  Constitution  (Schools)  uses  word 
"colored." 

The  foregoing  review  of  the  laws  of  tbe 
other  states  Is,  we  realize,  very  Imperfect 
a^d  superficial;  but  it  suffices  to  show  that 
the  word  "negro,"  very  far  from  having  been 
generally  recognized  and  accepted  as  Include 
Ing  within  Its  meaning  persons  of  mixed  ne- 
gro blood,  has,  on  the  contrary,  never  been 
so  nsed,  unless  coupled  with  dining  words, 
or  with  a  definition  statutorily  elsewhere 
adopted,  except  perhaps  In  Virginia.  Wo  say 
"perhaps,"  because  there  la  in  Virginia  a 
statute  which  may  be  aald  to  Impart  that 
meaning  to  the  word. 

If  we  pass  from  statntory  llteratnre  and 
come  to  judicial  literature,  we  find  the  same 
approximate  uniformity  In  the  use  of  the 
word  "colored"  whenerer  the  Idea  la  to  refbr 
to  persons  in  general  having  negro  blood; 
and  the  ase  of  the  word  *%egro"  onqnallfled 
only  when  the  reference  la  to  the  negro  prop- 
erly so  called,  or  blacks.  Thus  In  the  first  of 
our  volume  of  reports  (1  Mart  [O.  S.]  184, 
the  case  of  Adelle  v.  Beauregard),  the  sylla- 
bus reads: 

"Peraons  of  color  are  presumed  free— negroes 
otherwise." 

A  Bfaaip  distinction  la  taere  drawn  between 
persona  of  color  and  negroes  proper  or  blacks. 
In  tbe  foUowing  casee  the  word  "colored"  la 
nsed  tiirongbout  to  deslgnste  negroes  proper 
and  persons  of  mixed  negro  blood:  Bx  put* 
Pleesy,  45  La.  Ann.  80,  11  South.  918,  18  L. 
R.  A.  689  (a  railroad  case);  Deculr  v.  Ben- 
son, 27  La.  Ann.  1  (a  steamboat  case);  Same 
case  w  ai^ieal  to  Supreme  Court  of  U.  S. 
(Hall  T.  De  Cutr)  96  U.  S.  485,  24  L.  Ed.  647: 
State  ex  T«L  T.  Judge,  44  La.  Ann.  770,  U 
Sonth.  74  (a  railroad  case);  State  v.  Pearson, 
110  La.  3S7,  84  Sootb.  675     street  au  caao); 
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Langs  T.  Bidioiix,  6  La.  060;  BoUnstt  t. 

V«ideea^  14  La.  542;  Gomptoin  t. 
Prescott,  12  Bob.  56;  BadUlo  T.  Tlo,  6  La. 
Ann  129;  Soccesslon  of  Heber^  88  La.  Ann. 
lOOO;  SaeceaBlon  of  Vance,  UO  La.  760,  84 
Soatb.  767;  Caaanava  t.  Blngaman,  21  La. 
Ann.  435;  Snccesslon  of  Colwell,  34  La.  Ann. 
2B6i  Jung  T.  Dorlooonr^  4  La.  175;  Holmes 
T.  Hobnea,  6  La.  47(^  26  Am.  Dec  482;  8oc- 
GBBBlon  of  Pearce^  80  La.  Ann,  1109;  Ibe 
Sue  (D.  C)  22  Fed.  S43;  LoOisrUle,  N.  O.  A; 
T.  B.  Ga  T.  Mlaatwlppl,  66  Mlaa.  662,  6  Sontb. 
208.  6  L.  B.  A.  132,  14  Am.  St  Bep.  599; 
Logwood  T.  HoapblB,  etc.,  Go.  (O.  U)  28  Fed. 
818;  MDipbr  T.  Weateru,  etc,  B.  B.  (C.  C.) 
23  Fed.  637;  State  ex  rel.  Oaxnea  t.  He- 
Ctann,  21  Oblo  St  198;  Feeble  ex  rel.  t.  Gal- 
lagher, 03  N.  T.  438.  45  Am.  Bep.  232;  Bob- 
erts  T.  Glt7  of  Boston,  5  Gmb.  (Mass.)  198. 

In  C  O.  &  S:  B.  B.  Co.  T.  WeUa,  86  Tenn. 
613,  4  8.  W.  6,  a  railroad  passenger  ease,  the 
^alntlff  was  a  mulatto,  and  tbe  court  used 
tbo  word  **miilatto"  thnmgboat,  except  when 
ceferrlng  to      **oolored"  portw. 

In  Leo  T.  HUI,  88  Ky.  49,  the  word  "negro" 
was  used;  bnt  whether  tor  tbe  purpose  of 
designating  tbe  negro  proper,  or  also  the  per- 
son of  mixed  n^o  blood,  cannot  be  ascer- 
tained firom  the  decision. 

In  Cory  t.  Carter,  48  Ind.  827. 17  Am.  Bep. 
TSS,  tbe  term  "negro"  was  need,  but  the 
plaintiff  and  bis  ctaUdrest  were  n^roea  of  the 
fall  blood;  hence  tbe  word  "negro"  was  the 
ai^nroprlate  term  to  use  In  tbe  case.  Where, 
however,  the  schools  act  la  rtferred  to  and 
tbe  school  children,  tbe  word  "colored"  Is 
need. 

In  State  ex  rel.  Stontm^er  t.  Dnffy,  7 
Ner.  842.  8  Am.  R^.  713,  tbe  word  "n^o" 
occurs  both  In  the  syllabus  and  in  tbe  deci- 
sion; bnt  the  court  was  dealing  with  a  stat- 
ute which  read:  "Negroes,  Mongolians  and 
Indians  shall  not  be  admitted  Into  tbe  paUlc 
schools." 

In  Westchester,  etc.,  B.  B.  v.  MUea,  55  Pa. 
200,  9B  Am.  Dec.  744,  the  court  aeema  to  hare 
used  the  words  "negroes"  and  "black"  con- 
Tortlbly  with  "colored."  The  case,  howerer, 
In  no  way  involved  tbe  meaning  of  these 
terms;  bnt  dealt  excloslvely  with  tbe  right 
to  provide  separate  accommodation  for  the 
races  on  the  cars  of  the  plaintiff  company. 

In  Ward  v.  Flood,  48  Oal.  36,  17  Am.  Rep. 
405.  the  words  of  the  statute  were  "of  African 
descent"  and  "colored."  Nowhere  "negro" 
nnquallfled. 

The  cases  in  the  following  long  list  Involv- 
ed slaves,  rl^ts  to  slaves,  rights  claimed  by 
slaves,  suits  for  freedom,  incapacity  to  In- 
herit resulting  from  the  Impossibility  of 
whites  and  persons  of  color  to  marry,  etc. 
In  not  one  of  these  cases  is  the  word  "negro" 
used  as  including  mulattoee,  and  still  less 
quadroons,  etc.  Where  the  word  "negro"  Is 
nsed  It  is  with  the  meaning  of  a  black  person. 
Not  necessarily  a  pure  blooded  African ;  but 
a  blaA:  person.  The  word  "colored"  la  used 
with  die  same  freedom  aa  If  its  mean- 


ing as  expressing  a  person  having  negro 
blood  in  his  velna,  w^  no  more  uncertain 
than  Is  Uie  meaning  of  the  word  "horse"  w 
"man."  Heny  v.  Obomalder,  8  Mart  (M.  S.) 
699 ;  Gomes  t.  Bonneval,  6  Mart  (O.  8.)  666 ; 
Cuffy  T.  CastUlon,  6  Mart  (0.  S.)  406;  Metay- 
er T.  Metayer,  6  Mart  (O.  S.)  16;  Metayer  v. 
Noret  5  Mart  (O.  SJ  666 ;  Forsyth  v.  Nash, 

4  Mart  (O.  S.)  385 ;  Brown  v.  Gompton,  10 
Mart  (O.  S.)  426;  Slmmlns  v.  Parker,  4 
Mart  (N.  S.)  203;  Hawkins  v.  Vanwlnckle, 

6  Mart  (N.  8.)  420;  GIrod  v.  Lewis,  6  Mart 
(p.  S.)  058 ;  LtvBudaia'  Heirs  v.  Pon,  8  Mart 
(O.  S.)  161 ;  Allaln  v.  Young,  9  Mart  (O.  S.) 
221;  Delery  v.  Momet  11  Mart  (O.  S.)  10; 
Moi^tt's  Syndics  v.  Flveash,  8  Mart  (N.  S.) 
590;  Labranche  v.  Watklns,  4  Mart  (O.  S.) 
391 ;  Palfrey  v.  Blvas,  7  Mart  <0.  S.)  371 ; 
Morgan  v.  Mitchell,  3  Mart  (N.  S.)  676;  Ca- 
tln  v.  D'Orgensy's  Heirs.  8  Mart  (O.  S.)  219; 
Moosa  V.  Allaln,  4  Mart  (N.  S.)  102 ;  Louis  v. 
Cabarrus,  7  La.  172;  Prudence  v.  Bermodl, 
1  La.  241;  Poulard  v.  Delamare,  12  La.  267; 
Smith  V.  Smith,  13  La.  446 ;  Poydras  v.  Tay- 
lor, 18  I/a.  12;  Mary  v.  Morris,  7  La.  139; 
Marie  Louise  v.  Marot  8  I*.  4T9;  Phillis  v. 
Gentin,  9  La.  211;  Orounx  v.  Abat's  E^'rs, 

7  La.  81;  Poydras  v.  Mourain,  9  La.  606; 
Markham  V.  Close.  2  La.  584;  Moffat  v.  VIon, 
6  La.  347;  Hart  v.  St  Romes,  7  La.  589; 
Guerrler  v.  Lembeth,  9  La.  341;  Hurst  t. 
Wallace,  5  La.  99 ;  Strawbrldge  v.  Turner,  9 
La.  216;  Rice  v.  Cade,  10  La.  295;  Golden* 
bow  V.  Wright  13  La.  873 ;  Buel  v.  New  Tork 
Steamer,  17  La.  646;  Valsaln  v.  Cloutler,  3 
La.  176,  22  Am.  Dec.  179;  Phlllls  v.  Gentln, 

9  La.  210;  State  v.  Moan,  8  Rob.  K21;  Mc- 
Gargo  V.  N.  O.  Ins.  Co.,  10  Rob.  202,  43  Am. 
I>ec  180;  Maria  v.  Bdwards,  1  Rob.  358; 
Kolg  V.  De  St  Romes.  3  Rob.  484;  Mathews 
V.  Boland.  6  Bob.  200 ;  Fanchouette  v.  Grange, 

5  Bob.  510;  Verdun  v.  Splane,  6  Rob.  680; 
Jackson  v.  Bridfl»s*  Heirs,  l  Rob.  172 ;  Fran- 
cols  V.  Lobrano,  10  Bob.  460 ;  Winston  v.  Pos- 
ter, 0  Rob.  113;  Feltus  v.  Anders,  5  Rob. 
7 ;  Gott<Hi  V.  Brlen,  6  Rob.  116 ;  Frlerson  v. 
Irwin,  6  La.  Ann.  6^;  Baldree  v.  Daven- 
port, 7  La.  Ann.  688;  State  v.  Dick.  4 
La.  Ann.  183;  Conaut  v.  tiuesnard,  5  La. 
Ann.  697;  Bulalle  v.  Long,  8  La.  Ann.  9; 
Liza  V.  Puissant  7  La.  Ann.  80;  Haynes  v. 
Forno,  8  La.  Ann.  35;  Brown  v.  Smith,  8 
La.  Ann.  68 ;  Barclay  v.  Sewell,  12  La.  Ann. 
262;  Pauline  v.  Hubert  14  La.  Ann.  161; 
Oaudet  V.  Gourdaln,  3  La.  Ann.  136;  An- 
gelina V.  Whitehead,  3  La.  Ann.  556 ;  Mary  r. 
Brown,  6  la.  Ann.  269;  Trahan's  Helra  r. 
Trahan,  8  la.  Ann.  455;  Virginia  v.  Hlmel, 

10  La.  Ann.  185;  Price  v.  Bay.  14  La.  Ann. 
697 ;  Hardesty  v.  Wormley.  10  La.  Ann.  239 ; 
Delphlne  v.  Gulllet  11  Uu  Ann.  424;  Henrl- 
ette  V.  Barnes'  Heirs,  11  La.  Ann.  464;  Jami- 
son V.  Bridge,  14  La.  Ann.  81 ;  Jones  r.  States 
13  La.  Ann.  406 ;  Thompson  v.  Tourlac,  13  La. 
Ann.  606 ;  Deshotds  t.  SoUeau,- 14  La.  Ann. 
745;  George  t.  Donouy,  14  La.  Ann.  145; 
Cannondw  t.  Carmouche^  12  La.  Ann.  721 ; 
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B)igeiii8>.  Prenl,  2  La.  Ann.  180;  Anene 
PlgnegnT)  2  La.  Ann.  fSL ;  Bopbla  t.  Dup- 
leasla,  2  La.  Ann.  724;  Matilda  t.  Antrey,  10 
La.  Ann.  SB5;  Haranttae  t.  Hnntw,  11  La. 
Ann.  734;  Vail  t.  Bird,  6  La.  Ann.  228;  Bak- 
er T.  Tabor,  7  Im.  Ann.  666;  HCDotreU 
CoDdk,  e  La.  Ann.  806 ;  State  t.  Whetstone, 
13  La.  Ann.  376 ;  CoUlDgsworOi  t.  Corlngton, 
2  La.  Ann.  406;  HynBtm  t.  Meani<ni,  2  La. 
Ann.  78S;  Amoult  t.  Deschapdles,  4  La. 
Ann.  41;  Bibb  t.  Hebert,  8  La.  Ann.  132; 
Blancbard  t.  Dixon,  4  Im.  Ann.  67;  Uc- 
Oatcheon  r.  Angdo,  14  La.  Ann.  34 ;  Amap- 
des  T.  Lawea,  5  La.  Ann.  127 ;  Garmoncbe  t. 
Bonis,  6  La.  Ann.  06,  04  Am.  Dec.  608;  Ben- 
jamin T.  Daiis,  6  La.  Ann.  472;  Kranp  t. 
Hat<AiIn8(»i,  10  La.  Ann.  494;  Grlfflng  t. 
Ronth,  11  La.  Ann.  1S5;  Gardlnw  t.  nilbo> 
dean,  14  La.  Ann.  732;  WllUamsim  t.  Nor- 
ton, 7  La.  Ann.  803;  Spalding  t.  Taylw,  1 
La.  Ann.  105 ;  Botts  t.  Oodirane,  4  La.  Ann. 
36;  Dowty  t.  Tmplebm,  9  La.  Ann.  649; 
Farwell  r.  Harris,  12  La.  Ann.  60 ;  Barry  t. 
Kimball,  12  La.  Ann.  372;  Daret  t.  Gray.  12 
La.  Ann.  304 ;  Baddy  The  Tanleer,  6  La. 
Ann.'  34;  Harelacq  t.  Wright,  IS  La.  Ann. 
27;  Vlnot  t.  Bertrand,  6  La.  Ann.  474;  Oates 
T.  Oaffln,  8  La.  Ann.  339;  Ld^  t.  Meorice, 
6  La.  Ann.  476;  Landry  t.  Klopman,  IS  La. 
Ann.  845;  Gaodet  t.  GourdaJn,  S  La.  Ann. 
136;  Carmdlte  t.  Lacaze,  7  La.  Ann.  629; 
Hmderson'B  Hdrs  t.  Rest.  11  La.  Ann.  541 ; 
Marshall  t.  Watrlgant,  13  La.  Ann.  619; 
State  T.  Solomon,  15  La.  Ann.  463 ;  Bateman 
T.  Frlsby,  15  La.  Ann.  68;  Rost  t.  Doyal's 
Heirs,  16  La.  Ann.  265;  Foster  v.  Mlsh,  16 
La.  Ann.  190 ;  Howes  t.  The  Red  Ohief.  15 
La.  Ann.  321;  MaUIe  t.  Bias,  15  La.  Ann. 
100 :  Beverley  t.  Str.  Empire,  16  La.  Ann,  432 ; 
Pelham  t.  The  Messenger,  16  La.  Ann.  99. 

The  foregoing  la  not  given  as  being  an  ex- 
haustive review  of  the  decisions  wherein  the 
courts  of  this  country  might  have  had  oc- 
casion to  make  use  of  a  term  to  designate  per- 
sons of  the  mixed  negro  blood;  but  merely 
as  a  review  of  a  certain  numb^  of  cases  tak- 
en at  random,  without  choice,  except  that 
we  have  sought  to  Include  all  those  of  our 
own  reports. 

The  precise  question  of  whether  the  word 
"negro"  In  Its  ordinary  acc^tatlon  includes 
\vlthln  its  meaning  mulattoes,  quadroons, 
etc.,  has  never  been  considered  by  the  courts, 
so  far  as  we  have  been  able  to  ascertain.  The 
decisions  coming  nearest  to  It  are  the  fol- : 
lowing: 

In  People  v.  Hall,  4  Cal.  399,  the  court,  In- 
terpreting the  following  statute:  "No  black 
or  mulatto  person,  or  Indian,  shall  be  al- 
lowed to  give  evidence  in  favor  of,  or  against 
a  white  man" — held,  that  the  statute  disqual- 
ified all  races  other  than  the  Oaucaslan,  and 
that,  therefore,  a  Chinaman  could  not  testi- 
fy. In  the  coarse  of  the  opinion  tbe  court 
said:  "The  word  'black'  may  include  all  ne- 
groes, but  tbe  term  'negroes'  does  not  include 
all  black  persons."  It  will  be  observed,  also. 


that  thB  Leglslatnn  of  OiUfiitrsia  did  not  oaor 
aider  that  the  words  "blade  perMD"  indnded 
"mulattoes,"  for  it  deemed  It  necessary  to 
add  **ot  mulattoes"  In  ordw  to  make  Uie 
statate  Indode  mnlattoea,  meaning,  no  doobt, 
by  "mnlattoea"  all  persopa  of  mixed  n^ro 
blood. 

In  oniarman  t.  States  18  Ala.  278,  the  court 
Interpreting  danse  6  of  section  2  of  the  Code 
of  Alabama,  which  contains  a  provision  de- 
fining the  term  "negro**  and  "mnlatto,"  and 
makes  the  latter  to  mean  "a  person  of  nUxed 
blood,  descended  on  the  part  of  tiie  fattaw 
or  mother  from  negro  ancestors  to  the  third 
genmtion  IndnslTe,  thoi^  one  ancestor  of 
each  generation  may  have  been  white,"  said: 

"The  contentioD  of  appellant  that  she  could 
not  be  convicted  of  the  felonious  grade  of  the 
offense  cliar?ed  if  it  appeared  tliat  her  paramoar 
was  a  mulatto,  the  indictment  charging  cohatu- 
tatlon  with  a  negro,  proceeded,  doubtless,  on 
the  meaning  of  those  terms,  unaffected  by  the 
statute  to  which  we  have  referred;  that  ia. 
that  a  negro,  generlcally  eonddered,  la  a  de- 
scendant of  the  whole  blood  from  tbe  black, 
woolly-headed  race  of  Southern  Africa,  and  ttiat 
a  mulatto  is  <^  the  half  blood,  a  person  who  is 
the  offspring  of  a  negress  by  a  white  man,  or 
of  a  wmte  woman  by  a  negro." 

In  Feilx  V.  State,  18  Ala.  720,  on  an  allega- 
tion that  a  person  was  a  n^^  and  proof 
that  he  was  a  mulatto,  and  the  question  b^g 
as  to  whethOT  the  proof  snatalned  the  allega- 
tion, the  conrt  said: 

"The  word  'negro,'  meaning  a  black  man  de- 
scended from  the  Mack  race  of  Sonthem  Africa, 
is  not  understood  in  common  psrlanoe  to  mean 
a  mulatto,  and  our  statntes  seem  to  make  tike 
diatinction  between  them." 

See,  also,  linton  t.  States  88  Ala.  216,  7 

South.  261. 

This,  BO  far  as  we  know,  is  tbe  only  extant 
judicial  expression  of  opinion  (barring  that 
of  the  two  judges  of  the  criminal  district 
court  for  the  parish  of  Orleans  In  the  Instant 
case)  regarding  the  popular  meaning  of  the 
word  "negro"  when  used  without  any  qualifi- 
cation, and  in  the  absence  of  any  statute  en- 
larging the  ordinary  meaning  of  the  word. 

In  State  v.  Davis,  and  Same  v.  Hanna,  2 
BsIIey  (S.  C)  558,  the  court,  Interpreting  a 
statute  which  disqualified  negroes  and  mulat- 
toes as  witnesses,  hdd  that: 

EyeTj  person  of  "a  distinct  and  visible  admix- 
ture of  negro  blood  is  to  be  denominated  a  mu- 
latto, or  person  of  color.  •  *  •  The  distino- 
tiona  which  have  obtained  in  the  Freudi  and 
Spanish  American  colonies,  and  in  our  sister 
state  of  Louisiana,  in  relation  to  persons  of  mix- 
ed European  and  negro  blood,  have  not  been  ad- 
mitted in  this  state,  miere  the  descendant  of 
a  mulatto— that  is,  a  person  of  an  equal  mixture 
of  European  and  negro  blood  and  a  white—is 
called  a  'quadroon.'  This  term  has  not  tieen 
adopted  in  our  stafe,  and  I  have  no  doubt  that 
according  to  the  popular  acceptatitm  of  the 
term  among  us  such  a  person  would  be  called  a 
mulatto,  or  person  of  color." 

Let  It  be  noted,  first,  that  the  ooort  does 
not  say  that  the  descendant  of  a  mnlatto  and 
a  white  would  be  known  In  Loalslana  u  a 
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"negrcs**  Init  at  a  ■^pMOroMi'*;  and  that  *^ 
a»41iig  to  popidar  aocaptatton  iodk  a  person 
mold  be  called  [In  Soath  OaroUna,  not  a 
aegro»  bnt]  a  mnlatto^  or  penon  of  color." 

In  State  T.  CXiaTera,  60  N.  0. 11,  tiie  oonrt 
Interpreted  the  Mknting  atetntory  prorislon; 
**That  all  free  persons  descended  from  negro 
ancestors  to  the  fourth  generation,  indnslTe, 
ttioui^  one  ancestor  of  each  gmOTattm  may 
haTe  been  a  white  person,  shall  be  deoned 
ftee  negroes  and  persons  of  mixed  blood"— 
and  held  that:  "A  person  must  liare  In  bis 
T^ns  lees  than  one-sixterath  part  of  negro 
blood,  before  he  vlll  cease  to  be  a  free  negro, 
no  matter  how  far  back  yon  had  to  go  to  find 
a  pure  negro  anceetor." 

Here  the  court  was  simply  Interpreting  a 
statute  and  using  the  language  of  the  stet- 
ute. 

In  Ohio  a  person  is  white  or  colored  ac- 
cordingly as  the  white  or  the  colored  blood 
predominates.  Monroe  t.  Collins,  17  Ohio  St 
665 ;  Williams  t.  School  Dist,  Wright  (Ohio) 
579;  Lane  T.  Baker,  12  Ohio,  237,  248;  Gray 
T.  Stete.  4  Ohio.  353,  354;  Anderson  t.  MlUi- 
kln,  9  Ohio  St  568. 

In  Michigan  a  person  of  less  than  one- 
fourth  negro  tdood  has  been  held  to  be  a 
white  person  within  the  meaning  of  the  con- 
stitutional provision  limiting  the  elective 
franchise  to  "white  male  citizens."  People  t. 
Dean,  14  Midi.  406,  414. 

In  Frasher  v.  State,  3  Tex.  App.  263,  30 
Am.  Rep.  131,  under  a  statute  forbidding 
marriage  between  "a  white  person  and  a 
negro  or  a  person  of  mixed  blood  descended 
from  negro  ancestry  to  the  third  generation" 
- — an  Indictment  charged  that  the  defendant, 
a  white  man,  married  a  negro  woman — It 
was  held  that  It  was  insofflclent  to  show  that 
the  woman  was  of  the  mixed  blood. 

The  decision  of  this  court  In  the  case  of 
Lee  T.  N.  O.  &  Great  Western  B.  R.  Co.,  125 
236,  51  South.  182,  is  ^tcuslvely  quoted 
from  In  the  brief  of  the  prosecution,  as  con- 
cluslve  of  the  question  now  at.  issue ;  but  we 
do  not  see  that  it  has  any  bearing.  The 
question  there  was  not,  as  here,  whether  the 
word  "negro,"  unqualified,  embraces  within 
ite  meaning  persons  of  mixed  negro  blood, 
but  as  to  what  proportion  of  negro  blood  a 
person  mast  be  possessed  of  in  order  to  be  a 
colored  person  within  the  meaning  of  the 
separate  railroad  coach  statute.  The  court 
was  in  no  way,  shape,  or  form,  directly  or 
indirectly,  called  upon  In  tbat  case  to  inter- 
pret the  word  "negro"  as  including  or  not 
within  its  meaning,  when  unqualified  and  In 
absence  of  a  defining  statute,  persons  of  mix- 
ed negro  blood. 

The  other  cases  dted  In  the  same  con- 
nection in  the  brief  filed  in  behalf  of  the 
prosecatlon  are  C9ark  r.  Board  of  School  Di- 
rectors, 24  Iowa,  275;  Johnson  t.  Town  of 
Norwich,  29  Conn,  408;  Pierce  t.  School 
Trustees,  46  N.  J.  Law,  79;  Van  Camp  t. 
Board  of  Eduction  of  Logan,  9  Ohio  St 
41& 


In  Glaric  t.  Boaid  of  Bdiool  IMrectom 
supra,  the  question  was  whether  under  the 
Owutltntltm  and  the  stetnte*,  which  made 
no  distinction  between  the  white  and  the 
colored  youths  of  the  stete,  the  school  board 
coQid  maintain  separate  BdmoSn  for  the  white 
and  the  colwed.  Thwe  was  absolutely  no 
question  in  the  case  about  the  meaning  of 
the  word  "negro."  In  fact;  that  word  does 
not  occur  In  the  decision.  While  arguing 
that,  if  the  school  board  oonid  exclude  Afri- 
can dUldren  from  the  schools,  they  could 
exclude  Irish,  Frmdi,  German,  Bogllsh,  etc., 
the  court  said: 

"The  term  'colored  race*  la  but  another  deslg- 
nation,  and  in  this  country  but  a  synonym,  for 
'Afrloin.'** 

This  is  the  nearest  the  court  came  to  men- 
tioning the  word  **negro." 

In  Johnson  t.  Town  of  Norwich,  29  Conn. 
406,  the  question  was  whether  a  person  hav- 
ing "one-fourth  African  negro  blood"  was  "a 
person  of  color."  The  court  said: 

"According  to  the  common,  general,  and,  In- 
deed, universal,  acceptation  of  the  phrase,  'per- 
son* of  color*  in  this  communltv,  it  embraces 
not  only  all  perBona  descended  woolly  from  Af- 
rican ancestors,  and  therefore  of  pure  and  un- 
mixed African  blood,  but  those  who  have  de- 
scended in  part  only  from  sudi  ancestors,  and 
have  a  dlatlnet;  visible  admlztere  of  African 
blood." 

There  was  no  question  in  the  case  of  the 
meaning  of  the  word  "negro,"  nor  is  there 
anything  In  the  case  that  can  in  the  most 
distant  manner  throw  any  light  upon  the 
meaning  of  that  term. 

In  Pierce  v.  School  Trustees,  46  N.  J.  Law, 
79,  the  stetute  forbade  the  exclusion  of  a 
chlldT  from  any  school  "on  account  of  his 
or  her  religion,  nationality  or  color."  The 
excluded  child  was  admittedly  a  mulatto. 
There  was  no  pretense  to  Ite  being  white. 
The  court  said: 

"Oounsel  further  orges  that  since,  under  the 
rule  of  the  trusteea,  an  Italian  (for  example) 
as  darb  as  the  relator's  children  would  have 
been  admitted,  the  exduslon  was  therefore  ow- 
ing, not  to  'color.*  bat  to  race,  which  the  stet- 
ute does  not  problUt  But  I  think  the  term 
'color,'  as  applied  to  persona  in  thia  country,  haa 
had  too  distinct  a  history  to  leave  possible  euch 
an  interpretetioB  of  the  law.  Both  in  the  stat- 
Dte  and  in  the  regnlationa  of  the  respondents 
persons  of  color  are  persons  of  the  negro  race." 

Here  the  court  was  dealing  with  the  mean* 
ing  of  the  term  "persons  of  color,"  not  with 
the  meaning  of  the  word  "negro  race,"  as  In- 
cluding or  not  persons  of  mixed  blood. 

In  Van  Camp  v.  Board  of  Education  of 
Logan,  9  Ohio  St  412,  the  court  said: 

"The  only  ouesdcm  presented  is  whether  chil- 
dren of  five-eighths  white  and  three-eighths  Af- 
rican blood,  who  are  distinctly  colored  aud 

Jenerallr  treated  and  regarded  as  colored  chil- 
ren  by  the  community  where  they  reside,  are 
of  ri^t  entitled  to  admission  In  white  schools." 

The  contention,  as  shown  by  the  dissenting 
<^inion,  was  as  to  whether  the  term  "color- 
ed chUdresOt'*  made  use  of  In  dlilarent  parte 
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Of  tbe  sUttnt^  had  ttie  same  mMnliig  as  the 
term  "Uack  or  mulatto.*'  at  used  In  otber 
parts  of  the  statute  Tbe  court  held  titat 
tbe  <^ject  of  tbe  statate  vas  to  divide  the 
school  children  of  the  state  Into  two  cat^ 
Korles— the  "white"  and  the  ''colored"— and 
proceeded,  as  follows: 

"To  which  of  these  daasei  do  the  children  of 
the  plaintifr  in  error  belong— 'white*  or  'colored'7 
Tbey  are  in  tbe  ordinary,  if  they  are  not  in 
the  ieni,  sense,  white.  The  demurrer  admits 
that  they  are,  in  fact,  if  not  in  law,  'colored* 
diildren.  Onr  standard  philologist,  Webster, 
defines  'colored  people'  to  be  ^lack  people,' 
'Africans,  or  their  descendants,  mixed  or  un- 
mixed.' Such  is  the  common  understanding  of 
tbe  term.  A  person  who  has  any  perc«Qtible 
admixture  Afrtean  blood  is  seneraUy  caUed  a 
'colored'  person." 

There  was  no  denial  that  tbe  children  wwe 
colored  poaons,  and  there  was  no  contention 
that  ther  were  "blacks  or  mulattoes.'*  The 
whole  case  turned  upon  whethw  tbe  term 
"colored  persons"  made  nse  of  In  tbe  statute 
was  Intoided  to  be  restricted  to  "bla^  or 
mulattoes,"  or  was  Intended  to  be  extended  to 
"colored  persons"  generally.  The  court  was 
not  called  upon  to  Interpret  Uie  term  "negro." 
It  nerer  occurred  to  the  loimed  counsel  In 
the  case  or  to  tbe  court  that  the  words 
"black  or  mulattoes"  oonld  be  Intended  to 
Include  persons  of  flTe-^htfas  white  blood. 
In  the  Instant  cose,  the  argument  Is  that  the 
term  "n^ro  ractf'  Includes  persons  of  seven- 
eighths  white  blood. 

These  dedslons  are  authority  that  a  negro 
Is  necessarily  a  person  of  color;  bot  not 
that  a  person  of  color  is  necessarl^  a  negro. 
Then  are  no  negroes  who  are  not  persona 
of  color;  but  there  are  persons  of  colou  who 
are  not  negroes.  Tbe  term  "colored,"  as  ap- 
Idled  to  race,  was  given  tiie  meaning  of  the 
word  "negro"  for  the  voy  purpose  of  having 
bk  the  language  a  term  Inclndli^  wldiln  its 
meaning  both  n^roes  and  descoidants  of 
negroes ;  but  the  converse  Is  not  tm&  The 
word  "negro"  was  never  adopted  into  the 
language  for  tbe  porpoae  of  dralgnatlng  per- 
sons of  ndxed  blood.  On  tbe  contrary,  It 
was  for  the  purpose,  and  the  sole  purpose,  of 
expressing  the  meaning  of  persons  of  the 
negro  race  iwoper;  and  it  can  have  now  a 
different,  or  more  enlarged,  meaning  only  by 
enlarging  Its  original  meaning,  as  was  done 
with  the  word  "colored,"  and  Imparting  to 
it  a  meaning  dUEermt  from  that  which  it 
i»lglnally  bore  in  the  language.  The  Legis- 
lature might  do  this,  bat  tbe  statute  by 
which  it  did  it  would  have  authority  only  in 
Louisiana,  and  the  word  '^egro"  wotild  still 
continue  to  mean,  the  world  ov«:,  outside  of 
Louisiana,  except  where  its  meaning  bad 
been  in  like  manner  statutorily  enlarged,  a 
person  of  the  AMcan  race,  or  possessing  the 
black  color  and  other  charatraistics  of  the 
African. 

We  do  not  think  thwe  could  be  any  serious 
denial  of  tiie  fact  that  in  Louisiana  the 
words  "mulatto,"  "quadroon,"  and  "octoroon" . 


are'  of  as  deOulte  as  the  word 

"man"  or  "child,"  and  that,  among  educfted 
peoide  at  least,  they  are  as  well  and  wld^ 
known.  There  la  also  tbe  less  wld^  known 
word  "griff,"  which,  tft  this  state,  has  a  defi- 
nite meaning^  Indicating  tiie  Issue  of  a  negro 
and  a  mulatto.  The  person  too  blade  to  be 
a  mulatto  and  too  pale  in  color  to  be  a  n^ro 
Is  a  griff.    The  person  too  da^  to  be  a 
white,  and  too  bright  to  be  a  grill^  Is  a 
mulatto.   The  quadroon  la  dtetincUy  whiter 
than  tbe  mulatto.   Between  these  different 
shades,  we  do  not  b^eve  there  is  mnch,  if 
any,  difficulty  In  dlstlngnishlng.    Nmr  can 
there  b^  we  think,  any  serious  dmlal  of  the 
fact  Uiat  in  Louisiana,  and,  indeed,  through- 
out the  United  States  (except  on  the  Padflc 
sl<^),  the  -word  "colored.*'  when  applied  to 
race,  has  the  definite  and  well-known  mean- 
ing of  a  pnson  having  negro  blood  In  his 
veins.  We  think,  also,  that  any  candid  mind 
must  admit  that  the  word  "n^^ro"  of  Itadf, 
unqualified,  does  not  necessarily  include  with- 
in its  meaning  persons  possessed  of  <mly  an 
admixture  of  negro  blood;  notably  those  whose 
admixture  Is  so  slight  that  in  th^r  case  even 
an  expert  cannot  be  poritlve.  That  much  has 
to  be  admitted,  else  why  should  the  Leglsla- 
tures  of  all  the  Southern  states  (to  say  noth- 
ing of  the  Northern),  save  and  except,  pex^ 
haps,  In  the  one  case  of  the  Virginia  atatuto 
hmlnabove  referred  to  and  commented  on, 
have  uniformly  abstained  from  using  tbe 
word  vrithout  qualifying  it  and  have  deemed 
it  necessary  to  enlarge  the  ordinary,  or  dic- 
tionary, meaning  of  fbe  word  by  a  spedal 
statutory  definition  wlienever  they  have  de- 
sbed  to  use  It  as  Including  p^vons  of  mere 
mixed  negro  blood;  else,  why  should  tiie 
word  "colored**  have  received  such  universal 
adoption  as  meaning  persons  of  n^ro  blood 
pure  or  mixed,  if  there  was  already  in  tbe 
language  a  word  eq^eesliw  that  meaning, 
and  no  special  word  was  needed  to  express 
it?  Well,  then,  if  there  are  well-known  words 
In  the  language  by  which  pers(ms  of  negro 
blood  whether  pure  or  mixed  may  be  onmls- 
takably  referred  to  or  designated,  and.  In 
fact,  since  that  meaning  could  be  unmistak- 
ably conveyed  by  tbe  use  of  a  phrase  Instead 
of  by  a  single  word,  and  since  the  word 
"negro"  of  itself  and  unqualified  has  to  be 
admitted  to  be  to  say  the  least  of  equivocal 
meaning  as  Including  persons  not  having  tbe 
appearance  of  negroes,  though  having  in 
their  veins  some  admixture  of  negro  Uood, 
can  any  one  say  why  the  Iieglslature  ahould 
hare  said  "negro."  plain  "n^ro,"  or  *'negio 
race,"  unqualified,  U  its  Intention  was  to  In- 
clude these  persons  of  such  slight  admixture 
of  blood?  The  Legislature  must  be  supposed 
to  know  the  words  of  the  language  and  to 
use  them  accordiiv  to  their  ordinary  sig- 
nification. When,  th^fore.  It  used  the  word 
n^o,**  plain  "negro,"  or  "negro  race.**  and 
not  these  other  words  or  forms  of  speech  in- 
cludhig  within  their  meaning  persons  wbo. 
though  apparently  whiter  yet  had  in  their 
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reins  a  perceptible  admlxtare  of  n^ro  blood, 
the  Inevitable  Inference  1b  that  It  did  ao  be- 
cause it  meant  n%ro,  plain  negro,  or  persons 
blade  as  negroes  and  baring  the  character- 
Istics  of  the  negro,  and  not  these  other  per- 
sons not  coming  within  that  description. 

It  might  be  different  if  there  were  stmie- 
thlng  In  the  context  to  enlarge  Uie  ordinary 
meaning  of  the  word;  but  there  is  nothing. 
The  word  stands  Isolated,  and  baa.  to  q»eak 
for  itself. 

A  consideration  of  the  object  sought  to  be 
attained  by  a  statnte  oftentimes  throws  light 
upon  its  meaning,  and  the  argument  is  made 
that  such  is  the  case  In  the  present  instance, 
that  the  pnrpoee  was  to  prerent  a  mixing  of 
bloods,  and  that  that  object  would  not  be  ac- 
compllshed  if  only  the  blacks  and  not  also 
the  mulattoes  and  quadroons  and  octoroons 
and  others  of  lesser  mixture  were  included 
within  the  prohibition;  that,  in  fact,  the  stat- 
ute would  then  be  practically  a  dead  letter, 
since  c(mcnblnage  of  the  whites  with  the 
blacks  Is  practically  unknown. 

That  ailment  would  bare  great  weight  If 
It  did  not,  in  the  first  place,  lead  to  a  disre- 
gard of  the  plain  meaning  of  words  In  ad- 
rocacy  of  an  attempt  to  reach  the  supposed 
si^t  of  the  statute ;  and  If  it  did  not,  in  the 
aecond  place,  lose  ^ht  of  facts  of  no  less 
importance  than  the  history  of  the  n^co 
race  In  Louisiana,  and  the  wh<de  past  legis- 
lation of  the  state  on  the  subject  of  the  sex- 
ual relations  of  the  two  races.  That  history 
teaches  that  from  birth  of  the  state  up  to 
the  last  session  of  the  Legislature  concubi- 
nage with  even  the  pure-blooded  was  not 
forblddem,  and  that  to  this  day  cohabltatlCHi 
with  even  the  pure-blooded  negro  Is  not  for- 
bidden exce^it  In  concnbinage;  and  that  from 
1870  up  to  1894  marriage  with  the  pure- 
blooded  ne^ro  was  not  only  not  forbidden,  but 
was  legal.  And  the  abstention  from  legis- 
lating on  the  subject  cannot  be  ascribed  to  a 
dlfferoice  in  condlUona  or  to  la<^  of  Inter^ 
est  in  the  subject;  for,  during  all  this  time, 
conditions  hare  been  the  same,  and  of  all  flt 
subjects  for  legislation  this  one  of  the  ra- 
tions of  the  two  races  has  been  one  of  the 
most  prominent  in  public  thought,  demand- 
ing the  closest  and  highest  attention  of  the 
statesmen  of  the  day.  It  is  the  growth  and 
progress  of  Ideas  that  has  Induced  this  leg- 
islation. Up  to  the  session  of  1894  the  Leg- 
islature had  eridently  not  deemed  the  time 
ripe  for  prohibiting  marriage.  Up  to  the 
session  of  190S,  it  had  not  deemed  the  time 
ripe  for  prohibiting  concubinage  even  with 
tlie  pure-blooded  n^o.  It  has  not  deemed 
the  time  ripe  for  prohibiting  cohabitation 
eren  with  the  pure-blooded  n^o,  except  Id 
concubinage.  Whether  it  deemed  the  time 
rii>e  in  190S  for  prohibiting  concubinage  witb 
the  p^son  of  slight  admixture  of  negro  blood, 
no  matter  how  slight  the  admixture,  and  has 
done  BO  by  this  statute,  is  the  question.  If 
It  has  d(Hie  80^  it  'has  certainly  chosen  to  do 
It  la  most  oaothnuiUa  fionn,  wtaan  it  oonld 


Just  as  easily  bare  done  It  In  a  form  free 
from  ambiguity  by  using  the  terms  made 
familiar  by  the  Constitution  and  by  our  other 
post  legislation  on  the  subject  of  the  races. 
That  our  L^clslature,  which  In  the  whole 
history  of  the  state  has  not  deemed  it  expe- 
dient to  Impose  the  slightest  inhlbltltm  or 
penalty  upon  concubinage  eren  with  the  pure- 
blooded  negro,  and  which  continues  to  deem 
it  inexpedient  to  Impose  the  slightest  restric- 
tion upon  free  Illicit  cohabitation  with  the 
pure-blooded  n^ro  except  in  concubinage, 
should  all  of  a  sudden  (conditions  being  uq* 
changed)  have  awakened  to  the  necessity  of 
making  concubinage  eren  with  persons  bare- 
ly exhibiting  a  trace  of  negro  blood  not  only 
an  ofTense  and  a  crime,  but  a  felony,  Is  not  a 
conclusion  necessarily  to  be  adopted.  L^ls- 
latlon  upon  important  and  prominent  subjects 
does  not  -oBually  go  by  fits  and  starts,  but  by 
gradual  progr^slon.  At  all  erents,  if  the 
Intention  was  thus  to  go  at  one  clean  sweep 
from  one  extreme  to  the  other,  terms  expres- 
slre  of  that  Intention  should  have  been  used, 
and  not  terms  which,  la  the  light  of  the  or- 
dinary meaning  of  words,  and  In  the  light  of 
the  past  legislation  of  the  state,  and  of  the 
legislation  of  the  other  states,  and  of  the 
Judicial  literature  of  the  country,  are  not  ex- 
pressive of  that  intention,  or,  at  best,  express 
It  ambiguously. 

The  connection  also  in  which  a  word  Is 
used  often  operates  as  a  limitation,  or  as  an 
enlargement,  of  its  meaning.  Thus,  this  same 
word  "negro,"  If  used  In  connection  with  the 
social  relations  of  the  whites  and  negroes  and 
persons  of  mixed  negro  blood,  would  certain- 
ly oonrey  the  precise  and  exact  meaning  of 
the  word  "colored"  when  used  in  the  same 
connection,  because  it  is  known  that  socially 
persons  of  mixed  colored  blood  are  known  to 
be  classed  yvlth  negroea.  A  notice  posted  at 
the  entrance  of  a  ballroom  that  negroes  are 
not  admitted  would  certainly  mean  that  col- 
ored persons— 1.  e.,  persons  of  mixed  negro 
blood  as  well  as  ne^croeB  proper— were  not 
admitted;  and  a  similar  notice  at  the  en- 
trance of  a  'hotel  or  theater  would  approxi- 
mately with  the  same  certainty  have  the 
same  meaning.  In  all  states  where  separate 
car  laws  hare  be^  In  operation  for  some  time 
a  like  notice  at  the  entrance  of  a  railroad 
coach  or  street  car  would  hare  the  same 
meaning,  though  with  diminishing  certainty. 
But,  while  this  Is  true  of  the  word  "negro** 
whra  used  in  connectI<m  with  the  social  rela- 
tionB,  it  Is  not  equally  true  of  the  word  when 
used  generally.  For  Instance,  a  notice  that 
all  n^oes  were  to  be  driven  ont  of  New 
Orleans  would  no  doubt  set  ererybody  In- 
quiring at  what  point  the  color  line  was  to 
be  drawn.  Few  in  all  likelihood  would  un- 
derstand that  the  many  people  who  hare  the 
appearance,  education,  and  culture  of  whites 
were  intended  to  be  Included  in  sudi  an  or- 
der. The  contention  of  the  prosecution  Is 
that  the  word  "negro"  Is  synonymous  with 
'^colored"-40  matter  In  what  oonnoction  tt 
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is  naed.  TbiM  Is  not  sa  Had  It  been  the 
law  forbidding  marrtagea  would  have  and 
the  word  "negio^"  and  not  the  word  'ti- 
ered"; for  "negBC^'  would  then  bare  been  the 
natural  and  obvious  word  to  use. 

It  was  auggested  at  the  bar  that  the  Leg- 
lalatare  would  hardly  permit  whites  and  oc- 
toroons to  llTe  In  concubinage  when  fwbld- 
ding  tbem  to  ride  together  In  railroad  coach- 
es and  street  oara.  But  the  beat  answer  to 
that  SDgKeatlon  Is  ttiat— to  nse  a  hwnely  Il- 
lustration—"the  proof  of  the  pudding  Is  In 
tiie  eating  thereof";  that  the  Legletatnre  baa 
as  a  matter  of  fast  done  that  very  thing; 
tiiat  from  the  time  of  the  passage  d  ttie 
aerate  car  bllla,  years  ago.  ontU  Uils  last 
session  ot  the  L^lBlatnre,  not  tmly  octorooni^ 
bat  jet  blafft  negroes,  were  allowed  to  live 
In  concubinage  with  whites,  although  for- 
bidden to  ride  in  the  same  railroad  coadbea 
and  street  cars  with  them.  The  question 
whldi  the  court  has  to  deal  with  In  this  case 
ta  not  what  tite  I^eglslature  should  have  dime, 
trat  what  It  has  done;  nie  only  thing  tbe 
courts  can  do  (If  they  wish  to  keep  within 
the  Intimate  scope  of  th^r  fanctlmu)  la 
to  enforce  the  laws  as  th^  are  wrlttoi,  In- 
terpreting them  In  accordance  with  the  rec- 
ognized and  accepted  canons  of  construction. 

If  conjectures  are  admissible,  howera*,  aa 
to  what  conslderatlona  may  hare  prompted 
the  Legledature  to  enact  separate  car  etat- 
ntes,  while  leaving  the  concubinage  and  Il- 
licit commerce  ot  tbe  races  untranuneled, 
one  oonsideratlon  which  readily  suggests  It- 
Is  that  without  separate  car  statutes  the 
whites  would  be  broui^t  In  omitact  with  the 
colored  no  matter  how  obiectlonaUe  the 
proximity  might  be  to  them,  wbUst  their 
coQcablnage  or  Illicit  commerce  with  them 
could  4Hily  be  voluntary.  Hie  laws  on  the 
subject  have  heretofore  been  for  the  pro- 
tection of  the  Individual;  whweas  now  the 
time  has  ripened  for  the  protectlra  of  the 
race.  To  what  length  haa  the  liegislature 
gone  in  the  latter  direction  Is  the  question. 

A  consideration  which  fortifies  tbe  condn- 
eion  to  which  we  have  arrived  is  that  penal 
statutes  are  construed  strictly.  They  are 
not  "enlarged,  or  extended  to  casea  not  ob- 
viously within  their  words  and  puii>ort** 
Johnson  v.  Southern  Pacific,  196  U.  S.  1* 
25  Sup.  Ct.  15S,  49  L.  Ed.  363.  They  are 
construed  In  favorem  llbertatls.  Cases  not 
clearly  embraced  within  them  cannot  be 
brought  In  by  a  doubtful  eonBtructton.  Noth- 
ing Is  a  crime  which  the  Legislature  does  not 
clearly  and  unmistakably  make  a  crime; 
This  is  strikingly  illustrated  by  the  cases  of 
State  V.  Smith.  30  La.  Ann.  846,  and  State  v. 
DepaSB,  31  La.  Ann.  487,  where  incest  went 
scot  free  because  the  statute  making  it  a 
crime  did  not  define  what  cmiatitutes  incest; 
and  this,  although  incest  la  defined  In  every 
dictionary  in  tbe  language. 

For  whatever  it  may  be' worth  we  will 
mention  that,  as  framed  by  Its  author  and 


presented  to  the  Legbaataze^  the  act  we  are 

dealing  with  contained  the  followiiv  claoBe : 

"That  a  person  who  la  as  modi  as  one  thirty- 
second  part  negiD  shall  be,  for  tbe  purpose  of 
this  act,  a  person  of  the  negro  race." 

Thus  we  flod  that  the  Mtbor  of  ttie  act  bad 
not  conaldered  that  the  word  "negro"  of  It- 
Belt  and  onqnallfled,  or  In  its  ordinary  ac- 
ceptation, would  include  within  its  meaning 
mulattoes,  quadroons,  etc  Following  tbe  ex- 
ample of  all  those  who  bad  had  occasion  to 
frame  similar  laws  in  the  past,  where  the 
word  "n^ro"  was  used  Instead  of  the  term 
**pa8(ms  ot  et^r,"  he  added  a  clause  enlarg- 
ing the  ordinary,  dictionary  meaning  of  the 
word  "negro."  Aa  he  dratted  and  presented 
it,  the  act  would  most  unauestlonably  have  ap- 
plied to  all  peraou  ot  color,  and  the  question 
arises:  Why  did  the  Legislature  strike  out 
the  clause  which  unquestionably  gave  this 
act  that  application?  If  the  act  was  intend- 
ed to  hare  that  apiOlcation,  certainly  the 
dauae  could  do  no  harm.  The  n^ro  blood 
Is  barely  traceable  beyond  the  »/it,  and  cer- 
tainly not  b^ond  the  Vta-  The  reason  for 
striking  out  this  clause  could  not,  then,  have 
been  for  the  pnrpoae  of  esxtendlng  Its  ^i^- 
catlon  to  persona  having  less  than  i/ts  part 
of  n^To  blood.  And,  If  the  object  ot  strik- 
ing out  that  dauss  was  not  to  extend  the  ap- 
plication of  tbe  act,  i^t  could  It  have  been. 
If  not  to  restrict  its  api^icatlon?  The  si^ 
geetion  that  the  clause  was  stricken  out  be- 
cause the  word  "n^^**  of  Itsdf  and  miqaall- 
fled  Includes  mulattoea,  qnadrocniB,  octoroons, 
etc.,  and  no  additional  dense  wu  therefore 
necessary  to  give  It  that  meaning,  cannot  ex- 
plain the  action  of  Ihe  L^ldatnre  in  atrlkliv 
out  this  clause;  If  the  act  was  intended  to 
apply  to  mulattoes,  quadroons,  etc.,  the  clause 
could  do  no  harm,  and  thete  was  absolately 
no  reason  to  strike  it  out.  It  could  only  tend 
to  make  the  act  more  definite.  .  The  author  of 
tbe  act  who  doubtless  had  drafted  it  only 
after  having  read  the  I^slatlon  of  the  otber 
states  on  the  same,  or  kindred  subjects,  deem- 
ed such  a  definition  necessary.  Those  who 
had  occasion  to  frame  the  kindred  l^lslatlon 
in  other  states  deemed  it  necessary  to  add 
such  a  definition  of  the  word. 

To  say  that  the  definition  was  wholly  use- 
less would  be  to  lose  sight  of  the  fact  that 
until  the  decision  of  this  court  in  the  case  of 
Lee  V.  N.  O.  &  Great  Northern  Railroad 
Co.,  125  La.  236,  CI  South.  182,  no  one  In  this 
state — not  the  Governor,  not  any  judge  of 
any  of  the  courts  of  the  state — could  have  un- 
dertaken to  say  with  any  degree  of  autborl- 
tatirenees  what  proportion  of  blood  a  per- 
son had  to  have  in  his  veins  In  order  to  be 
classed  as  a  person  of  color.  The  question 
had  to  come  to  this  court,  and  a  definition 
was  adopted  by  this  court  only  after  study 
of  the  general  jurisprudence  upon  the  sub- 
ject, and  even  then  the  definition  first  adopt- 
ed was  changed  In  consultation.  To  say,  under 
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these  drcmnstancei,  that  the  naaon  why  the 
deflnltkm  whliA  tor  tbe  jnixpOM  of  ailaiglng 
the  ordinary  dictionary  meaning  of  the  word 
"negro"  tbe  author  of  this  blU  had  added  to 
it  was  strk&en  ont  was  that  the  d^nltion 
was  useless,  mere  surplTisage,  dead  matter  in 
the  bill.  Is,  In  onr  opinion,  to  go  dead  agatnst 
the  plain  tmth  of  the  matter.  Had  the  def- 
inition not  been  atrlcken  ont,  bat  remained  In 
Ifte  biU,  It  wonld  have  WTed  this  eonrt  macb 
labor  In  tbe  case  of  Leer.  M.  0.&G.  M.B.Ca, 
supra.  We  can  come  to  no  other  conclnslon 
than  that  the  Lsglslatnre  struck  the  definition 
ont  because  ttie  statute  with  the  d<4nltioQ  In  It 
included  mnlattoes,  qnadrocms,  etc.,  wbereaa, 
sbozn  of  Uie  deflnidon.  It  did  not  Indode  tbon. 
Jndgment  afllnnei 

His  honor,  the  CHIEF  JUSTICE!,  concure, 
and  tatods  down  a  separate  opinion. 

His  honor,  Mr.  JUSTICE  LAND,  dissents, 
and  hands  down  a  dissenting  opinion,  in 
whlfA  dlssmtlng  opinion  M^.  Justice  NICH* 
OLLS  concurs, 

BRBAUX,  C.  J.  (concurring).  The  statute 
does  not  include  persons  in  whose  veins 
courses  only  an  Infinitesimal  degree  of  blood 
of  the  African  race. 

The  General  Assembly  did  not  Include  (al- 
though at  first  propose^  all  persons  with 
^/s2  part  of  African  blood,  or  over. 

The  lawmaking  power  declined  to  insert 
the  fraction  mentioned  above.  Would  the 
courts  be  warranted  In  adopting  a  construc- 
tion that  would  Include  those  persons  as 
forming  iiart  of  the  negro  race? 

I  am  unable  to  agree  with  a  view  that 
would  lead  to  that  conclnslon. 

On  the  other  hand,  there  is  an  extreme 
view  that  would  place  the  Legislature  In  the 
attitude  of  having  enacted  a  statute  that  In- 
cludes within  Its  meaning  only  persons  of 
the  pure  African  type.  The  statute  goes  fur- 
ther evidently  and  Include^  a  "griff."  (Pop- 
ular meaning  Includes  griff  among  negroes.) 

It  includes  all  persons  of  color  In  which 
the  n^^  blood  predtmiinates. 

Tbe  statutory  definition  of  other  states  in 
which  the  word  "n^o"  Is  defined,  the  wel^t 
of  Judidol  Interpretation,  and  popular  mean- 
ing define  as  "n^croes"  all  Quarter-blooded 
persons. 

They  In  my  opinion,  as  generally  under- 
stood, are  negroes  and  fall  within  the  mean- 
ing of  the  statute. 

Tbey  are  easily  susceptible  of  Identification 
as  of  the  class  In  question,  "Appreciable"  In 
a  recent  decision  is  the  word  used  to  denote 
those  who  should  be  considered  negroes. 

In  Century  Dictionary  the  definition  of 
"colored"  Indudee  as  "negroes"  persons  of 
mixed  blood  to  the  degree  before  mentioned— 
L  guarteroons — but  does  not  Include  "octo- 
roon," to  which  I  shall  refer  in  a  moment 

"Negro"  Is  defined  (to  quote  from  the  dic- 
tionary) "colored";  "having  dark  or  blat^  col- 
or of  the  skin,  black  or  mulatto  specifically 
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In  the  United  States;  beiloDglng  wholly  or 
partly  to  the  African  race — of  or  pertaining 
to  the  n^jxoes,  or  to  p^sons  partly  of  negro 
origin." 

Now,  as  to  the  octoroons  (persons  referred 
to  In  the  Indictment),  they  are  not  negroes. 
They  are  not  <dassed  as  negroes.  Th^  are 
not  white,  as  relates  to  blood.  It  does  not 
follow  that  they  are  n^roes. 

I  therefore  concur  in  the  decree. 

LAND,  J.  I  am  constrained  to  dlssoit 
from  the  conclusion  reached  by  the  majority 
of  tbe  court  that  the  words  "a  person  of  the 
negro  race"  as  used  In  Act  Na  87  of  1908,  p. 
106,  designate  or  were  Intended  to  designate, 
only  negroes  of  pure  or  unmixed  African 
blood. 

In  1894  the  Legislature  by  Act  No.  64,  p. 
63,  prohibited  marriages  between  white  per- 
sons and  persons  of  color.  It  is  conceded 
that  tbe  term  "persons  of  color"  Include  all 
people  of  mixed  or  unmixed  n^rro  blood. 
That  was  an  antl-mlscegenatlon  statute.  Act 
No.  87  of  1008  has  the  same  purpose,  and  was 
Intoided  as  an  additional  l^al  barrier  against 
the  Intermixing  of  the  blood  of  the  two  races. 
As  the  purpose  of  the  statute  is  to  prevent 
mlsc^enatlon,  the  evil  sought  to  be  remedied 
should  be  considered  In  construing  the  words 
used  by  the  lawmaker.  To  hold  that  the 
term  "negro  race"  includes  only  persons  of 
unmixed  African  blood  would  defeat  tbe 
plain  puri>o8e  of  the  lawmaker.  Under  such 
a  rigid  construction,  a  person  of  African  de- 
scent with  any  admixture  whatever  of  white 
or  nonnegro  blood  would  be  Immune  from 
the  operation  of  the  antl-miscegenation  stat- 
ute of  1908,  and  would  render  Its  prohibition 
practically  nugatory. 

Without  entering  into  any  extended  dis- 
cussion of  the  question,  I  will  state  that  I 
am  clearly  of  the  opinion  that  the  word  "ne- 
gro" as  used  In  the  statute  has  the  same 
meaning  as  "colored,"  a  term  used  In  popular 
language  to  designate  persons  of  African  de- 
scent, mixed  or  unmixed. 

The  same  L^lslature  at  the  same  session 
enacted  a  law  prohlbltng  the  sale  of  intoxi- 
cating liquors  to  "whites  and  negroes"  on  the 
same  premises.  Section  6,  Act  No.  176,  p. 
239,  of  1908.  If  the  term  "negroes"  as  thus 
used  includes  only  the  pure  blacks,  then  tbe 
griff  or  mulatto  may  freely  call  for  bis  drinks 
in  any  barroom  or  drinking  saloon  patronized 
by  white  people. 

The  l^^latlve  history  ct  the  state  of  Louis- 
iana shows  that  the  terms  "n^ro,"  "colored," 
or  "of  color"  have  always  been  used  as  syn- 
onyms. Under  the  Clvfl  Code  of  1825,  and 
statutes  prior  to  1848,  all  free  persons  of 
African  desert,  whether  black,  yellow,  or  of 
a  whiter  hue,  were  styled  "free  people  of 
color"  or  "free  colored  persons."  Civ.  Code 
1838,  arts.  95,  2261;  Act  No.  806  of  1866. 
In  the  l^islation  since  1870,  we  find  Act  No. 
HI,  p.  152  of  1880,  requiring  railway  com- 
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panle*  to  provide  egaal,  but  separate,  ac- 
commodatlons  for  the  "white  and  colored 
races."  Article  248  of  the  Constitution  of 
1808  provides  that  "there  shall  be  free  public 
schools  for  the  white .  and  colored  races." 
The  term  "colored"  as  applied  to  a  race  of 
men  Is  a  misnomer  from  a  sclentiflc  stand- 
point, but  has  become  a  well-known  popular 
term  signifying  "negro"  or  "AMcan,"  mixed 
or  unmixed. 

In  the  recent  case  of  Lee  et  al.  t.  New  Or- 
leans Great  Northern  R.  Co..  125  La.  238,  51 
Bonth.  182,  tbls  coart,  speaking  through  the 
writer  as  Its  organ,  said: 

"The  lawmaker  never  applied  the  term  'colors 
ed'  to  slaves,  bat  since  emondpRtloQ  that  term 
has  been  need  as  synonTmooB  with  negro." 

I  see  no  good  reasons  to  change  these  views 
founded  on  life-long  experience  and  associa- 
tion with  the  white  and  blade  people  of  the 
South.  It  may  be  stated  In  tbls  connection 
that  educated  persons  of  color  of  all  shades 
call  tbanselves  "negroes." 

I  am  convinced  that  the  General  Assem- 
bly of  1908  used  the  term  "negro"  in  the  antl- 
concubinage  act,  and  in  the  Gay-Shattuck 
liquor  law  as  synonymous  with  "colored." 
Any  other  construction,  I  may  say  with  due 
respect  to  my  associates,  would  render  the 
prohibitory  provisions  of  those  statutes  prac- 
tically nugatory,  and  would  place  the  L^s- 
lature  in  the  attitude  of  condoning  concubi- 
nage between  white  persons  and  colored  per- 
sons of  mixed  blood. 


Mr.  Hunsl<Aer,  who  Introduced  tJie  original 
bill,  used  the  term  "n^ro  race"  aa  including 
colored  persons  who  may  have  only  ^/si  part 
of  negro  blood  in  their  veins.  The  fact  that 
tbls  definition  was  stricken  out  does  not  nec- 
essarily Imply  the  Icf^islative  intent  to  confine 
the  term  "n^o  race"  to  persons  of  unmixed 
African  descent.  The  more  reasonable  Infer- 
ence is  that  the  lawmaker  was  unwilling  to 
class  persons  with  only  i/as  part  of  African 
blood  as  "negroes."  The  statutes  of  other 
states  dted  In  the  majority  opinion  demon- 
strate that  no  Legislature  in  the  enactment 
of  antl-mlscegenatlon  statutes  has  ever  de- 
fined the  term  "negro"  as  applicable  only  to 
persons  of  unmlsed  African  descent  In  the 
South  the  prevailing  l^slative  opinion  Is 
that  a  person  of  color  having  i/ie  part  of 
African  blood  In  his  veins  is  a  negro.  . 

The  antl-mlsc^enation  act  of  1908  has 
since  its  passage  been  uniformly  construed 
and  enforced  as  Including  negroes  of  mixed 
blood,  and  a  nnmt)er  of  persons  have  been 
convicted,  sentenced,  and  punished  on  that 
theory  of  the  law.  The  case  at  bar  is  the 
first  and  only  one  in  which  this  constructlMi 
has  been  controverted.  Fortunately  the  Gen- 
eral Assembly  will  convene  next  month,  and 
will  have  an  opportunity  of  expressing  the 
l^islative  Intent  in  no  uncertain  terms. 

I  therefore  respectfully  dissent  from  the 
majority  opinion  and  decree  in  this  caaa 

NICH0LL8,  J.  I  concur  In  the  abova^ 
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HBRMDON  et  nc,  T.  BONNEEL  (No.  14,401.) 
(Supreme  Court  of  HbsisBlppi.  Jnoe  13,  1910.) 

HaBKU  CoBFUS  (I  93*>— OUSTODT  OV  MiNOB 
CHXLDBBK— RlOHTg  OF  OUABDUJ7. 

Under  Code  1906,  |  2409.  providing  tliat 
the  guardian  of  a  minor  who  hut  no  parent  shall 
be  entitled  to  the  custody  of  the  minor,  or  one 
penoB  maj  be  appointed  the  guardian  of  the 
person  and  anotiier  of  the  estate  of  the  minor, 
where  a  decree  expressly  provided  that  a  person 
vas  to  be  the  eaardian  of  the  pecson  and  estates 
of  bis  wards,  it  fixed  the  right  to  the  custody  of 
the  wards  in  the  guardian,  until  vacated  on  a 
proper  proceeding  for  that  purpose,  and  they  be- 
ing waidB  of  the  chancery  court  it  alone  has  the 
power  to  determine  who  shall  have  the  custody 
of  their  peison  and  estates,  and  the  right  to  cus- 
tody will  not  be  determined  on  habeas  corpus. 

[Bid.  Note. — For  other  caaes.  see  Habeas  Gor- 
pos.  Cent  Dig.  t  81;  Dec.  Dig.  f  08  •] 

AppetH  from  Clrcalt  Court,  Jones  County; 
B.  h.  Bnllard,  Judge. 

Habeas  corpns  by  T.  B.  Bonner,  gnardlan 
of  Ind  Bonner  and  Bngene  Bonner,  against 
J.  R.  Hemdon  and  wife,  to  recovw  the  cus- 
tody of  hla  wards.  Judgment  for  plalntitr. 
and  defendants  appeal.  Afflnned. 

This  is  a  liabeas  corpus  proceeding  by  the 
appellee,  T.  B.  Bonner,  guardian  for  Inel 
Bonner,  a  girl  12  Teara  of  age,  and  Eugene 
Bonner,  a  boy  10  years  of  age,  their  ande, 
agaliwt  the  grandfather  and  grandmother  of 
said  minors,  J.  R.  Hemdon  and  bis  wife,  ap- 
pellants, for  their  cnstody.  The  writ  was 
made  returnable  before  the  circuit  Judge, 
who  rendered  Judgment  awardli^  theUr  cus- 
tody to  the  guardian,  T.  B.  Bonner,  from 
which  this  anieal  Is  prosecuted  by  the  grand- 
parents. 

The  petition  for  the  writ  alleges  that  the 
petitioner,  T.  B.  Bonner,  bad  been  legally  ap- 
pointed guardian  by  the  chancery  cburt  of 
Jones  coun^  of  the  persons  and  estates  of 
these  minors,  with  the  right  to  the  cnstody 
of  both ;  that  their  mother  and  father  were 
dead,  and  be  i>ermltted  them  to  spend  the 
sammer  of  1909  with  their  grandparents  at 
their  home  in  SandersTlIle,  Jones  county 
(Bonner's  home  being  at  Laurel,  and  in  said 
county) ;  that,  when'  the  time  approached 
for  their  return  to  his  home  to  enter  school, 
Mr.  and  Mrs.  Hemdon  refused  to  give  them 
up,  detaining  them  with  force,  Tiolence,  and 
threats.  In  their  answer  the  Heradms  ad- 
mit the  substantial  allegatltms  of  the  petition, 
and  to  Justify  their  detention  of  the  <dilldren 
chai^  that  Booner  is  unfit  to  bare  th^ 
custody,  eare^  and  education,  and  that  th^ 
are  setting  out  the  reasons  therefor.  On  tbe 
trial  tlie  only  testimony  admitted  by  the  judge 
vat  Ote  decrees  of  tbe  (^ncery  court  of 
JoDM  county  appointing  Bonner  guardian 
tor  the  mlnmrs,  in  wbldi  It  Is  redted  be  is  to 
be  guardian  of  their  persons  and  estates.  Re- 
spondents offered  to  Introduce  testimony  to 
iostaln  their  answer,  which  tbe  court  declin- 
ed to  permit. 


Hall  St  Street,  for  appdlants.  Deavours  & 
Bhanda,  for  ^ppellea 

ANDERSON,  J.  (after  stating  the  facts  as 
atmre).  ^Hie  il^t  to  the  custody  of  minors 
having  a  guardian  is  fixed  statute  In  this 
state  (section  2409,  Code  1900),  which  pro- 
vides that  'Mbe  guardian  of  a  minor  who  has 
no  parent  aball  be  entitled  to  the-  custody  of 
tha  minw  as  well  as  of  his  estate  or  tbe 
court  or  the  chancellor  may  appoint  one  per- 
son to  be  tbe  guardian  of  the  pOTson,  and  an- 
otbw  to  be  the  guardian  of  the  estate  of  the 
minor."  Tbe  decree  of  tbe  i^ncery  court 
appointing  Bonner  expressly  provides  that 
be  Is  to  be  guardian  of  the  penoa  and  estates 
of  bis  wards.  Tht  circuit  Judge  bad  no  pow- 
er to  override  the  statute  and  decree  of  tbe 
court  Tbls  deoee  under  the  statute  fixed 
tbie  rifl^t  to  the  custody  of  the  wards  In  the 
guardian,  until  vacated  by  the  court  maUng 
it  on  a  proper  proceeding  for  that  pnxpoa^ 
which  is  timsij  provided  fOr  by  law.  Tbay 
are  the  wards  of  tbe  chancery  court,  which 
alone  has  the  power  to  determine  who  shall 
have  the  custody  of  their  persons  and  estates. 

It  Is  insisted  mat  roster  v.  Alston,  6  How. 
408,  Is  authority  to  tbe  contrary.  We  bold 
that  it  Is  not.  The  question  tbero  was  wheth- 
er the  testa  mm  taty  guardian  In  Tennessee 
(the  uncle)  was  entitled  to  the  custody  of  bis 
wards,  as  against  their  mottm  In  Misstosippi» 
with  whom  they  were  living  and  thorou^ily 
capable  of  having  their  cnstody,  care,  and 
education.  Tbe  court  refused  to  recognize 
tbe  l^gal  rigbt  of  tbe  Tennessee  guardian,  un- 
der the  laws  ot  that  state,  as  against  tbe 
right  of  tbe  motbw  and  tbe  best  intwest  of 
the  wards  In  this  state;  judge  Sharkey  dis- 
senting, in  able  oj^on.  Tbe  question  here 
is  whetb«  the  court  In  a  habeas  corpus  pro* 
ceedlng  will  overturn  a  statute  of  this  state 
by  awarding  the  custody  ot  these  minors  to 
one  person  when  tne  law  says  another  shall 
have  It,  which  we  answer  in  the  native. 

Affirmed. 


ADABTS  GOUNTT  v.  AIKMAN.  (No.  14,490.) 
(Supreme  Court  of  MisslsslppL  June  13,  lOlO.) 

1.  Health  (8  7*)— OmcBBS— Salabt— Whew 
FIXSD— STATim  Reoulatino. 

Though,  under  Code  1900.  I  2600.  It  Is 
the  duty  of  the  board  of  supervlsois  to  fix  the 
salary  of  a  county  health  officer  In  advance 
of  his  appointment.  In  case  of  failure  to  do  so 
the  board  may  fix  his  salary  at  a  later  date. 

[Ed.  Note^For  other  cases,  see  Health,  Dea 
Dir.  i  T.*] 

2.  Health  (K  7*)  —  {toncais  —  Saubt— Sen 

VOB— ReMBDT. 

Where  a  health  officer's  salary  had  been 
$50  per  month,  and  after  his  reappointment  It 
was  reduced  to  9%  per  month  by  the  board  of 
Buper;rIsoiB,  In  a  sail  for  three  months*  salary 
he  could  only  recover  the  salary  fixed  by  the 
board;  his  remedy.  If  dissatisfied  with  the  al- 
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lowance.  beinf  an  apfieal  from  the  order  fixing 
the  salary. 

rsd.  Note.— For  oQior  eaiai,  bm  Hoaltti,  Dee. 
Ilk-  i  7.»] 

Appeal  from  drcnlt  Oourt,  Adams  Coanty ; 
M.  H.  Wilkinson.  Jndge. 

Action  by  W.  H.  Alkman  asalnat  Adams 
Goanty.  Plaintiff  had  Jm^ment  In  a  justice 
of  tlte  peace  court,  and  on  aroeal  to  tbe  dr- 
cnlt court  Jndgment  was  again  for  plaintiff, 
and  defendant  appeals  to  the  Snpreme  Ooort 
Reversed  and  remanded. 

Ernest  E.  Brown,  for  appellant  Martin  it 
Bowman,  for  appellee^ 

S&flTH,  J.  At  the  time  of  tbe  Institntlon 
of  the  suit  In  the  court  below,  appellee  had 
been  for  several  years  health  officer  for  Ad- 
ams county.  In  July,  1007,  the  board,  by 
order  on  Its  minutes,  fixed  his  salary  for  the 
12  months  next  thereafter  at  $60  per  month. 
No  further  order  was  entered  with  reference 
to  his  salary,  but  he  continued  to  receive  as 
such  the  sum  of  fSO  per  month  until  the 
expiration  of  his  term,  <m  April  80,  1909. 
On  May  15,  1909,  appellee  was  reappointed  as 
such  health  officer.  At  Its  June,  1909,  meet- 
ing, the  board  of  supervisors,  by  order  duly 
entered  upon  Its  minutes,  over  objection  of 
appellee,  fixed  his  salary  at  $300  i>er  annum. 
At  the  August  meeting  of  the  board  am>ellee 
filed  his  claim  for  an  allowance  of  $S0  per 
month,  which  claim  was  rejected  by  the 
board,  and  a  warrant  directed  to  be  issued 
to  him  for  the  sum  of  $75,  $25  per  month, 
whidi  warrant  was  by  appellee  declined. 
Shortly  after  he  instituted  suit  in  the  court 
of  a  Justice  of  the  peace  to  recover  from  ap- 
pellant "the  sum  of  $150  as  health  officer  of 
Adams  county,  Mies.,  for  the  months  of  May, 
June,  and  July,  at  $50  per  month."  Prom  a 
judgment  against  it  in  said  court,  aiq)ellant 
appealed  to  the  circuit  court,  and,  Judgm^it 
being  rendered  against  It  In  that  court,  also 
appeals  to  this  court 

Under  section  2509  of  the  Code  of  1906  It 
is  the  duty  of  the  board  of  supervisors  to  fix 
the  salary  of  a  county  health  officer  in  ad- 
vance of  his  appointment ;  bat,  in  the  event 
it  falls  to  do  so.  It  may  fix  his  salary  at  a 
later  date.  To  hold  otherwise  would  result 
In  depriving  sudi  officer  of  any  compensation 
for  services  which  he  mi^t  have  rendered 
after  bis  appointment  and  before  his  salary 
was  fixed,  for  the  reason  that,  as  held  in 
Yanddl  v.  Madison  County,  81  Hise.  291.  32 
South.  916,  be  can  receive  no  <»mpensat]on 
except  a  salary  fixed  by  the  board.  The  case 
of  De  Soto  County  v.  Weatbrooh,  64  Miss. 
ai2.  1  South.  352,  is  not  in  conflict  herewith. 
That  case  simply  holds  that,  where  a  salary 
of  a  health  officer  has  been  fixed  by  order 
of  tbe  board,  it  cannot  be  subsequently  re- 
duced to  such  an  amount  as  to  virtually  abol- 
ish the  office.  In  such  event  the  order  of  the 
board  redncing  same  is  void.   Appellee  was 


only  entitled  to  recover  from  tbe  county  the 
sum  of  $25  per  month,  the  salary  fixed  by  the 
board.  If  dissatisfied  with  this  allowance, 
he  should  have  appealed  from  the  order  ttf 
tbe  board  fixing  the  same. 
Reversed  and  remanded. 


BRADFORD  et  aL  v.  CHIAPELLA. 
-  (No.  14,e4&) 
(Sunreme  Court  of  MiBsissipirf.  Jnne  13  1910.) 

Appeal  from  Cirenit  Court,  Harrison  Coanty; 

W.  H.  Hardy.  Judge. 

Action  between  J.  C.  Bradford  and  others  and 
Mn.  A.  (%Iape]la.  From  tbe  Judgment,  Brad- 
ford and  otbers  appeal.  Dismigaed. 

E.  M.  Barber,  for  appellants.  U  H.  Doty 
and  J.  H.  Mize,  for  appellee. 

PER  CURIAM.    Appeal  dismissnd. 


MOBILE  &  O.  R.  CO.  V.  PA^CTON. 
(No.  14,802.) 
(Snpreme  Court  of  Sflsslsaippf.  Jnne  18,  1910.) 

Appeal  from  Circuit  Court,  Monroe  County , 
Jno.  H.  Mitchell,  Judge. 

Action  by  E.  Faxt(Hi  against  the  Mobile  & 
Ohio  Railroad  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

J.  M.  Boone  and  D.  W.  Houston,  for  appd- 
lant    Paine  ft  Paine,  for  appellee. 

PER  CURIAM.  Affirmed. 


HARTMAN  et  al.  v.  STRUBLER  GOBfPDT- 

INO  SCALE)  00.   (No.  14,448.) 
(Supreme  Court  of  Mississippi.  June  IS.  1910^) 

Anoeal  from  Circuit  Conr^  Lincoln  County; 
M.  H.  Wilkinson,  Judee. 

Action  between  F.  H.  Hartman  and  another 
and  the  Strubler  CoraputlDg  Scale  Compan)'- 
From  the  judgment,  Hartman  and  another  ap- 
peal. Affirmed. 

Jonea  ft  T^Ier,  for  appenanta.  A.  G.  &  J. 
W.  HcNalr,  for  appellee. 

PER  CURIAM.  Affirmed. 


BABERS  V.  BBAMTiETTE  et  aL 
(No.  14,432.) 
(Supreme  Court  of  MisaiaalppL  Jnne  18,  1910l> 

Appeal  from  CThancen;  Court,  WllUnsoa 
County;   J.  8.  Hicks,  Chancellor. 

Action  between  J.  N.  Babers  and  D.  O-  Bram- 
lette  and  others.  From  the  judgihen^  Baben 
appeals.  Affirmed. 

Ackland  H.  Jones  and  B.  O.  ffiunnon,  for 
appellant  Jones  ft  Yentms  and  McWUIle  ft 
Thompson)  for  appellees. 

PER  CURIAM.  Affirmed. 


SIMPSON  V.  PERKINS  et  al.  (No.  14.5o3.) 

(Supreme  Court  of  Misslsstppi.  Jane  18, 1910.) 

Aimeal  from  Circuit  Court,  Lauderdale  Coun* 
ty;  Jno.  L.  Buckley,  Judge. 
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Action  between  W.  O,  Simpflon  snd  W.  L. 
PeifeloB  and  others.  Fzom  the  judgment  Simp- 
eon  tcpptmia.  Affizmed. 

McBeath  ft  Miiler  and  FIoverB,  Fletdier  9t 
Whitfield,  for  appeIlBn^  Amjs  ft  Dunn,  for 
appellees. 

PHR  CCBIAM.  AlEnoed. 


CITY  OF  JACKSON  t.  HARBI& 
(No.  14,464.) 
(Supreme  Court  of  BfisBlBsIppi.   Jane  13,  1910.) 

Aweal  from  (3rcnit  Court,  Hinds  Count;; 
W.  H.  Potter,  Judge. 

Action  between  the  <Mt7  of  Jat^son  and  N.  J. 
Harris.  From  tixe  judgment,  the  city  appeals. 
.\Armed. 

Wm.  Hemingway  for  appellant  Wells  ft 
WeilB,  tot  appellee. 


PSn  CC7BIAM.  Affirmed. 


BTNGHAM  v.  MOORMAN  et  al  (No.  14.667.) 
(Supreme  Court  of  Mississippi.   June  13,  1910.) 

Appeal  from  Circuit  Court,  Calhoun  County; 
G.  A.  McLean,  .Tud?e. 

Afrtion  by  L.  B.  Bingham  against  R.  T.  Moor- 
man and  A.  J.  Ruth.  From  the  Judgment, 
Bingham  appeals.  Affirmed. 

Dunn  ft  Patterson  and  Gould  ft  McEeigney, 
for  appellant.   J.  L.  Bates,  for  appellees. 

PBB  CURIAM.  Affirmed. 


TA200  ft  M.  V.  R.  CO.  ALEXANDER 
LUMBER  00.  {No.  14,320.) 
(Supreme  Court  of  Mississippi.   June  13,  1910.) 

Ac^al  from  Chancery  Court,  Ooahoma  Coun- 
ty:    M.  E.  Denton.  Chancellor. 

Action  between  the  Yazoo  ft  MUsissippi  Val- 
ley Railroad  (^mpany  and  the  Alexander  Lum- 
ber Company.  From  the  judgment,  the  Rail- 
road Company  appeals.  Dismissed. 

PER  CURIAM.    Appeal  dismissed. 


E.  M.  Barber,  for  appellant  N.  C.  &  G.  E. 
Hill,  for  appellee. 

PES  CURIAM.   Appeal  dismissed. 


MALONBY  T.  MALONBT  et  al.  (No.  14,230.) 
(Supreme  Court  of  Mississippi.  June  13.  1910.) 

Appeal  from  Chancery  Court,  Harrison  Coun- 
ty :  T.  A.  Wood,  Chancellor. 

Action  between  Harry  H.  Maloney  and 
Alice  Maloney  and  others.  From  the  judgment, 
Harry  H.  Maloney,  appeals.  Affirmed. 

^  Ford.  White  ft  Ford,  for  appellant  Dodds 
ft  Leathers,  for  appellees. 

PER  CURIAM.  Affirmed. 


HEISS  T.  O'NEAL.    (No.  14,172.) 
(Supreme  Court  of  Mississippi.  Jtme  18,  1910.) 

Appeal  from  Chancery  Court,  Harrison  Coun- 
ty;  T.  A.  Wood,  Chancellor. 

Action  between  John  L.  Heiss  and  W. 
CNeaL  Sr.  From  the  jodgment  Heiss  appeals. 
Affinned. 

Money  ft'iGra- 
1 


E.  M.  Barber,  for  aivellant 
ham,  for  appellee. 


PER  CURIAM.  Affirmed. 


HEISS  T.  FIRST  NAT.  BANK  OF  COM- 

MEROBL   (No.  14.656.) 
(Supreme  Court  of  Missisdppi.  June  13,  1910;) 

Appeal  from  Circuit  Court,  Forest  County ; 
W.  H.  Cook,  Judge. 

Action  between  John  L.  Heiss  and  the  First 
National  Bank  of  Commerce.  From  the  judg- 
ment. Heiss  appeals.  DismiKsed. 


WALTON  T.  STATE.    (No.  14,126.> 
(Supreme  C^urt  of  Mississippi.   June  13,  1910;)f 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty:  Jno.  L.  Buckley,  Judge. 

J.  O.  Walton  was  convicted  of  crime,  and  ap- 
peala.  Affirmed. 

WitherspooQ  ft  Witherspoon,  for  appellant 
Ethridge  ft  Ethridge  and  Onri  Fox,  Asst  Atty. 
tien.,  for  the  State. 

PER  CURIAM.  Affirmed. 


LUOY  r.  DBAS  et  aL 
(Supreme  Court  of  Florida,  IMviaion  A.  May 

9,  1010.) 

(SyUahua  hy  the  Court) 

1.  Judgment  (5  485*)— Void  JuDGunni'-CoL- 
lateral  Attack. 

A  void  judgment  is  a  nullity,  and  may  be 
attacked  collateraliy;  but  a  judgment  is  not 
Toid  if  the  court  as  oi^anized  legally  existed 
and  bad  jurisdiction  of  the  subject-matter  and 
of  the  parties. 

_[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  8  919;  Dec;  Dirr485.«] 

2.  Judgment  d  SU*)  — Void  Judoubitt— 
Fraud  in  Litigatiok— Collateral  Attack. 

Where  by  fraud  practiced  in  litigation  the 
court  apparently  had  jurisdiction  of  the  cause 
and  of  the  parties,  but  ia  reality  the  court  had 
no  purisdictlon  of  the  subject-matter,  or  had  no 
jurisdiction  of  the  adverse  party,  because  he 
was  not  duly  served  with  notice  or  otherwise, 
or  did  not  have  a  hearing,  or  an  opportunity  to 
be  heard,  on  account  of  fraud  practiced  on  him, 
the  trial  is  not  one  of  adversaiy  rights  in  a 
proper  subject-matter,  and  the  judgment  Is  null 
and  "void  In  toto. 

^[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent.  Dig.  §  954 ;  Dec.  Dig.  8  511.*] 

3.  Judgment  (8  BOl*)— Void  JvoavXTfT-^v- 

BISDICnON— COLLATEBAL  ATTACK. 

Where  the  court  is  legally  organized,  and 
has  jurisdiction  of  the  subject-matter,  and  the- 
adversary  parties  are  given  an  opportunity  to 
be  heard  by  the  actual  or  constructive  service- 
on  them  of  notice  of  the  litigation  as  required 
by  law.  any  errors  or  Irregularities,  or  even 
wrongdoing,  in  the  proceedings,  short  of  an  Il- 
legal deprivation  of  an  opportunity  to  be  heard, 
will  not  render  the  judgment  void. 

[Ed.  Note.— For  other  cases,  see  Judnnent. 
Cent  Dig.  f  041j  Dec  Dig.  i  shl*] 
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4.  Judgment  (|  490*)— Judomeht  iw  Rrai— 

TAMDITT— COU^ATEBAI.  ATTACK. 

Property  in  this  state  ia  subject  to  tb« 
lam  thereof,  and  judgments  rendered  by 
coartB  in  proceedings  m  rem  upon  Bncb  prop- 
erty are  not  null  and  void,  becauBe  the  owner 
was  out  of  the  state  and  had  no  personal  no- 
tice of  the  suit,  where  the  property  ta  within 
the  Jurisdiction  of  the  court  ana  the  construc- 
tive notice  required  by  law  was  given. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  ©28;  Dec.  Dig.  {  49a*] 

6.  judouent  (s  512*)— collatebal  attack— 

False  Testjuont. 

The  caving  of  incompetent  or  folse  testi- 
mony at  the  hearing,  and  the  injustice  ot  the 
claim  asserted  against  the  property,  do  not  ren- 
der the  judgment  null  and  void. 

[Gd.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  S  955;  Dec.  Dig.  9  512.*] 

Appeal  from  Circuit  Court,  HUIsborough 
County;  J.  B.  Wall,  Judge. 

Bill  by  Franlc  C.  B.  Lucy  against  A.  W. 
Deas  and  others.  Decree  for  defaidants,  and 
complainant  appeals.  Affirmed. 

M.  G.  OlbboDB  and  Herbert  S.  Phillip^  for 
aiq;>ellant.  Wall  &  lIcKa7>  for  anpellees. 

WHnnBLD,  0>  J.  Tbe  bill  of  complaint 
alleges  tbat  Frank.  0.  B.  Lucy,  the  complain- 
ant, Is  a  citizen  of  HIUsbwouglL  coimty,  Fla.; 
tbat  since  January  10,  1900,  he  has  been  tbe 
owner  of  certain  described  land  in  said  coun- 
ty ;  that  In  January,  190^  the  complainant, 
heSng  desirous  of  leaving  the  state  for  a  time, 
placed  tbB  lands  in  tbe  hands  of  two  dif- 
ferent real  estate  agents  for  the  purpose  of 
selling  the  same ;  that  he  gave  to  his  friend 
W.  U.  Chapman  a,  power  of  attorney  to  make 
deeds  of  conveyance  of  the  land,  should  a 
sale  be  made  by  eltiier  of  the  real  estate 
agents  during  the  temporary  absence  of  tbe 
complainant  from  tbe  state,  the  net  proceeds 
of  the  sale  to  be  deposited;  tbat  he  left 
with  said  Chapman  hla  address,  and  &om 
time  to  time  exchanged  letters  with  him  till 
the  death  of  Chapman;  that  he  bad  no 
knowledge  of  tbe  death  of  Chapman  tUl  his 
arrival  In  Tampa  In  Octobert  1S08;  that  A. 
W.  Deas  Is  tbe  administrator  of  the  estate 
of  said  W.  M.  Chapman;  that  said  Deaa 
and  Weir,  one  of  tbe  real  estate  ag^ts  com- 
bining and  confederating  togetb^  for  the 
purpose  of  defrauding  tbe  complainant,  caus- 
ed attachment  proceedings  against  complain- 
ant to  be  Instituted  by  said  Deas,  as  admin- 
istrator, and  levied  upon  said  land  of  com- 
plainant, for  an  alleged  Indebtedness  of  the 
complainant  to  the  said  W.  M.  Chapman; 
tbat  tbe  affidavit  in  attachment  was  made  by 
an  attorn^  who  bad  no  knowledge  of  indebt- 
edness of  complainant  to  Chapman,  deceased, 
unless  it  was  received  from  said  Weir,  and, 
if  so  received,  it  was  false ;  tbat  service  was 
obtained  on  complainant  by  publication,  and 
that  he  had  no  personal  knowledge  of  said 
suit  nntU  after  his  arrival  In  Tampa  in  Oc- 
tober, 1908;  that  judgment  was  rendered 
against  complainant  upon  the  testimony  of 


said  Weir,  and  that  tbe  same  was  false  and 
untm^  in  that  tbe  said  Weir  could  not  and 
did  not  hare  any  knowledge  of  any  indebted- 
ness of  complainant  to  Chapman,  deceased, 
and  that  such  testimony  was  given  only  to 
defrand  complainant;  that  at  the  Institution 
of  the  attachment  proceedings  CMnplainant 
was  not  Indebted  to  said  Chapman,  deceased, 
in  any  sum  whatsoever ;  that  prior  to  Janu- 
ary, 1901,  complainant  had  been  Indebted  to 
said  Chapman,  now  deceased,  but  that  prior 
to  said  date  he  had  paid  said  indebtedness, 
and  had  a  receipt  In  full  tor  same,  which 
the  complainant  Is  ready  to  produce;  that 
to  defraud  complainant  an  executlm  was  Is- 
sued on  tbe  Judgment,  and  the  land  sold  and 
conveyed  to  said  Weir;  tbat  said  convey- 
ance was  made  to  defraud  complainant.  The 
prayer  Is  for  relief  against  the  Judgment  and 
tbe  deed  of  conveyance,  and  for  general  re- 
lief. A  demurrer  to  the  bill  of  complaint 
was  sustained,  and  the  bill  dlunissed.  Com- 
plainant appealed,  and  contends  Qiat  the  dis- 
missal of  the  trill  was  error. 

The  relief  sought  is  not  from  tbe  acta  of  a 
fiduciary,  but  from  a  Judgment  obtained  by 
a  creditor  in  an  attachment  proceeding.  The 
deed  of  conveyance  depends  upon  the  validi- 
ty of  the  Judgment  upon  which  it  is  based. 
There  Is  no  allegation  that  the  complainant 
is  in  possession  of  the  land,  and  It  does  not 
appear  that,  if  the  complainant  Is  entitled  to 
relief,  it  cannot  be  adequately  afforded  hj 
an  appropriate  action  at  law. 

A  void  Judgment  is  a  nullity,  and  may  be 
attacked  collaterally ;  but  a  Judgment  ts  not 
void  if  the  court  as  oi^anized  legally  exist- 
ed  and  had  Jurisdiction  of  the  subject-matter 
and  of  the  parties.  Where  by  fraud  practic- 
ed In  litigation  the  court  apparently  bad  Ju- 
risdiction of  the  cause  and  of  the  parties,  but 
in  reality  the  court  had  no  Jurisdiction  of 
the  subject-matter,  or  bad  no  jurisdiction  of 
the  adverse  party,  because  he  was  not  duly 
served  with  notice  *or  otherwise,  or  did  not 
have  a  hearing  or  an  opportunity  to  be  heard 
on  account  of  fraud  practiced  on  him,  the 
trial  is  not  one  of  adversary  rights  In  a  prop- 
er subject-matter,  and  the  Judgment  la  null 
and  void  in  toto.  But  where  the  court  is 
legally  oiganlzed,  and  has  jurisdiction  of  tbe 
subject-matter,  and  the  adversary  partly  ar« 
given  an  opportunity  to  be  heard  by  the  actu- 
al or  constructive  service  on  them  of  notice 
of  the  litigation  as  required  by  law,  any  er- 
rors or  irregularities,  or  evm  wrongdoing.  In 
tbe  proceedings,  short  of  an  illegal  depriva- 
tion of  an  opportunity  to  be  heard,  will  not 
render  the  Judgment  void. 

The  stetutes  of  tbis  state  provide  for  con- 
structive service  by  publication  In  proceed 
Ings  begun  by  attachment  Such  actions  ara 
in  the  nature  of  proceedings  Id  rem,  and  con- 
structive service  lawfully  made  Is  sufficient 
to  bind  the  property  proceeded  against  The 
bill  of  complaint  does  not  allege  that  the 
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BOTlce  required  I17  Uie  statute  wu  not  made, 
bnt  It  Is  alleged  ttiat  serrlee  by  pabllcatton 
was  made.  The  alleged  fact  that  complain- 
ant bad  no  personal  knowledge  of  tbe  attach- 
meat  proceedings  does  not  rendn  the  Jadi^ 
m«it  void,  since  the  conatructlve  notice  re- 
quired by  law  was  given.  Property  In  this 
state  Is  subject  to  the  laws  thereof,  and 
Judgment  ruidered  by  the  conrta  In  proceed- 
Inga  In  rem  upon  suCh  property  are  not  nnll 
and  Told  because  the  owner  was  out  of  the 
state  and  had  no  personal  notice  of  the  suit, 
where  the  property  Is  wlUiln  the  Jurisdiction 
of  the  court  and  the  constroctlTe  notice  re- 
quired by  law  was  given.  See  Penn^rer  t. 
Neff.  95  U.  S.  714,  24  L.  Bd.  B6B;  United 
States  Throckmorton,  98  U.  S.  Al,  25  K 
Bd.  9ft.  The  giving  of  Incranpetent  or  Mae 
testimony  at  the  hearing,  and  the  Injustice 
of  the  Claim  asserted  against  the  property 
do  not  render  the  Judgmoit  null  sad  void. 
28  Cya  100%  1100;  BleaUey  v.  Barclay,  76 
Kan.  482,  89  Paa  908,  10  L.  B.  A.  <N.  S.)  280. 
and  notes. 

It  Is  not  alleged  that  the  onnplalnant  was 
fraudulently  kept  from  am>eariDg,  or  that  the 
Bervlee  was  not  snffldait  for  the  proceeding 
complained  of. 

Whatever  may  be  the  hardships  In  this  case, 
the  Judgment  complained  of  Is  not  wholly 
null  and  void,  and  cannot  be  rdleved  against 
collaterally  In  Oils  ivoceedlng. 

The  decree  Is  aSlrmed. 

SHACKXfEFORD  and  OOCKRBLL,  JJ., 
concur. 

TATLOB,  HOOKER,  and  PARKHUX^  JJ.. 
concur  to  the  <q>lnlon. 


amXilYAS  T.  ORANGE  COUNTY  COM'RS. 
(Supreme  Conrt  of  Florida,  Division  A.  May 
9,  1910.) 

(BvIUilMa  hv  the  Court.) 

1.  TirroTTCATiHO  Liquors  fS  35*)— Looal  Op- 
uow  BLKmoN— Oanvassiivg  Board. 

In  local  optloD  alectlona,  under  tbe  Coosti- 
tDtion  and  laws  of  this  state,  the  board  of  conn- 
ty  commissioners  cimstitnteB  the  "county  can- 
vassing board,"  anthorized  to  canvass  tbe  re- 
turns from  the  election  districts  and  declare 
tbe  result  of  the  election. 

[Ed.  Note.-— For  other  cases,  see  Intoxicating 
Uquors.  Cent  I>ig.  |  42;  Dec.  Dig.  !  35.*] 

2.  iKTOXTCATIHa  LlQUOBB  (f  86*)— LOOAL  OP- 
TION ELECnON— CtJSTODT  OF  BaIXOTB. 

The  cletk  of  th«  dreuit  conrt  Is  clerk  of 
tbe  board  of  county  commissioners,  and  he  is 
m.  proper  custodian  of  ballots  that  were  used  at 
m  focal  option  election  and  were  received  by  such 
derk  from  the  county  commissioners  when  act- 
ing as  a  county  canrasidns  board. 

J[E)d.  Note.— For  other  cases,  see  Intoxicating 
qoon,  Cent  Dig.  S  42;  Dec.  Dig.  S  86.*] 

S.  Ihtoxxoatinq    X^ioiroRa    ({  37*)— Local 
Option  Blbction— Co ntebt— Evidence. 
While  the  power  of  the  county  canvassing 
board  may  be  expressly  limited  by  law  in  tbe 


matter  of  ascertaining  and  declaring  the  result 
of  tbe  election  as  shown  by  the  returns  from 
the  several  election  districts,  the  power  of  the 
court  to  consider  any  legal  evidence  offered  up- 
on an  Issue  of  the  ]^;allty  of  the  election  ia  not 
limited  by  statute. 

[Eld.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  S  42;  Dec.  Dig.  8  37.*] 

4.  IHTOXICATIHQ  LiQUOBS  (J  37*)— LOOAI,  OP- 
TION Election— Contest. 

Where  a  proper  basis  is  laid  for  It  the 
court  may  examine  tbe  original  ballots  and  any 
other  matters  directly  affecting  the  election  m 
determtnlng  its  validity;  and  the  power  and 
duty  of  tbe  conrt  are  not  affected  by  any  Irreg- 
alarity  or  illegality  in  the  action  of  the  county 
canvawing  board  or  other  election  officers. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liguors,  Cent  Dig.  |  42;  Dec  Dig-  I  87.*] 

5  iNTOXioATino  Liquors  (|  87*)— Local  Op- 
tion Election— Contest. 

It  is  competent  for  the  court  to  determine, 
from  the  origmal  ballots  and  the  returns,  and 
from  other  papers  and  evidence  relating  to  the 
conduct  of  the  election,  whether  a  legal  election 
was  held, 

[Ed.  Notet— For  other  cases,  see  Intoxicating 
LiQuors.  Cent  Dig.  I  42;   Dec  Dig.  i  37.*] 

6.  iNToxreATiNo  Liquors  (|  37*)— Local  Op- 
tion Election— Contest— CoMPBTENOT  of 
Voter. 

Where  the  nonpayment  of  a  poll  tax  is  the 
gronnd  upon  which  it  is  alleged  that  an  illegal 
vote  was  cast,  it  should  be  affirmatively  shown 
that  the  unpaid  tax  was  legally  assessable 
against  the  vot«r.  The  statute  exempts  certain 
classes  of  persons  from  the  payment  of  poll  tax- 
es, and  It  ehoald  be  clearly  shown  that  uie  voter 
did  not  belong  to  any  of  the  exempted  classes. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
LiQUors,  Cent  Dig.  S  42;  Dec.  Dig.  |  37.*] 

7.  EviDBNGE  (I  83*)— PRBBnuPTioHS— Bcan- 

LABITT  OP  OrnCIAL  ACTB. 

The  insx>ectoiB  at  an  election  are  presumed 
to  have  allowed  only  legally  goalified  electoxs 
to  vote,  until  the  contrary  is  clearly  made  to 
appear. 

[Bd.  Note.— For  otiier  cases,  sea  SMdeuccb 
Cent.  Dig.  |  105;  Dec.  Dig.  |  83.*] 

Appeal  from  Circuit  Court,  Orange  Coun- 
ty ;  M.  S.  Jones,  Judge. 

Bin  by  T.  M.  Sullivan  against  the  County 
Commisslonen  of  Orani^  County.  Decree 
for  defendants^  and  complainant  appeals. 
Affirmed. 

J.  BL  Hartrldge  and  J.  H.  Jones,  for  appel- 
lant J.  D.  Beggs  and  L.  Q.  Starbuck,  for  i4>- 
pellees. 

WHITFIEU),  ax  A  bill  In  egnlty  wss 
presented  In  the  circuit  court  for  Orange 
county,  under  BecUm  1216  of  the  Geowral 
Statutes  of  1900.  to  test  the  legally  of  a 
local  option  election  held  Octobn  8,  1007,  In 
Orange  county,  pursuant  to  aectlon  1200  et 
seq.  of  the  Qeneral  Statutes  at  1906,  "to  de- 
cide whether  the  sale  of  IntoxlcaUng  liquors, 
wines,  or  beer  shall  be  prohibited  ther^h." 
The  declared  result  of  ths  election  was  588 
for  selling,  and  fi^  against  seUlng.  Up<m 
final  hearing  on  the  pleadlnga  and  evidence, 
the  court  dismissed  the  bill  ot  complaint, 
thereto  in  eCtect  decreeing  that  the  alleged  11- 
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l^Uty  of  tiie  election  had  not  hwa  shown  1^ 
proofe.  On  appeal  Uie  complainant  assigns 
and  argues  a  number  of  points  on  the  pro- 
cednte  b^ow;  but  It  Is  deemed  necessary  to 
discuss  here  only  those  questions  that  affect 
the  real  mwlts  of  the  controversy. 

At  the  hearing  alleged  defective  ballots,  as- 
serted to  have  been  voted  In  the  election, 
were  offered  In  evidence,  and  were  objected  to 
as  lll^al  and  Irrtievant,  upon  groaods  that 
the  court  could  not  go  behind  the  returns, 
and  that  the  ballots  were  not  received  from 
the  proper  custody.  The  ballots  were  receiv- 
ed in  erldeuce. 

Id  local  option  elections,  under  the  ConstN 
tution  and  laws  of  this  state,  the  board  of 
county  commiBsioners  oonstitntee  the  "county 
canvassing  board,"  authorized  to  canvass  the 
returns  from  the  election  districts  and  de- 
clare the  result  of  the  election.  See  Barton 
V.  State,  43  Fla.  47T.  31  South.  861.  Under 
section  15,  art.  5,  of  the  ConstitutioD,  the 
clerk  of  the  circuit  court  is  also  clerk  of  the 
board  of  county  commissioners.  Jbe  clerk 
of  the  circuit  court  for  Orange  county  tesM- 
fled  that  he  "acted  as  clerk  of  the  board  of 
county  commissioners"  when  the  canvass  of 
the  returns  was  made,  that  he  received  the 
ballots  oiTered  in  evidence  from  the  county 
commissioners,  and  that  they  had  been  In  bis 
custody  ever  since.  It  thus  appears  that  the 
ballots  offered  In  evidence  were  received  from 
the  proper  custody. 

While  the  power  of  the  county  canvassing 
board  may  be  expressly  limited  by  law  in 
the  matter  of  ascertaining  and  declaring  the 
result  of  the  election  as  shown  by  the  returns 
from  the  several  election  districts,  the  power 
of  the  court  to  consider  any  legal  evidence 
offered  upon  an  issue  of  the  legality  of  the 
election  Is  not  limited  by  the  statute.  Where 
a  proper  basis  is  laid  for  It,  the  court  may 
examine  the  original  ballots  and  any  other 
matters  directly  affecting  the  election  In  de- 
termining Its  validity;  and  the  power  and 
duty  of  the  court  are  not  affected  by  any  ir- 
regularity or  Illegality  In  the  action  of  the 
county  canvassing  board  or  other  election 
officers.  It  was  competent  for  the  court 
to  determine^  from  the  original  ballots  and 
the  returns,  and  from  other  papers  and  evi- 
dence relating  to  tbe  conduct  of  the  election, 
w:hetJier  a  legal  Section  was  held.  The  statu- 
tory remedy  by  bill  In  equity  la  exclusive; 
therefore  tbe  ctmtentlon  that  the  hallota 
could  not  fw  examined  by.  the  court  In  this 
proceeding,  but  mandamus  should  have  been 
asked  to  oompd  the  canvassing  board  to  re- 
assemble and  count  the  ballots,  Is  uutenabla 
State  ex  nl.  H.  W.  Metcalf  Co.  t.  Martin, 
S6  FU.  S38.  4G  South.  424. 

The  allegation  that  three  designated  per- 
sons were  allowed  to  vote,  though  they  had 
not  paid  their  poll  tax  and  were  not  qualified 
voters.  Is  not  fully  sustained  by  the  evldoice. 


Where  the  nonpayment  of  a  poll  tax  Is  the 
ground  upon  ^tch  tt  Is  alleged  Uiat  au  II- 
les^l  vote  was  cast,  It  dioald  be  afflnnatlve- 
ly  shown-  that  the  nnpald  tax  vras  legally  as- 
sessable against  the  voter.  Tbe  statute  ex- 
empts certain  classes  (tf  persoos  trom  the 
payment  of  poll  taxes,  and  it  should  be  clear- 
ly shown  that  the  voter  did  not  belcnig  to  any 
of  tiie  exempted  Classee. 

It  aHiears  that  the  three  designated  per- 
sons were  reglstesed  voters,  but  that  two  of 
than  had  not  paid  a  poll  tax  fw  1906.  and 
one  of  them  had  not  paid  a  poll  tax  for  lOOa. 
There  Is  no  showing  vrlua  this  Utter  vota 
became  a  resident  of  the  county,  and  It  nuy 
be  that  a  poll  tax  for  190S  was  not  due  tnm 
blm ;  and  it  does  not  antear  that  the  others 
were  not  residents  of  another  county  of  the 
state  during  the  entire  year  1006,  and  return- 
ed to  Orange  to  reside  in  time  to  be  qualified 
to  vote  th«e  October  S,  1007.  See  H.  W. 
Metcalf  Co.  v.  Orange  County,  56  Fla.  829. 
text  838.  47  South.  363.  The  Inspectors  are 
presumed  to  have  allowed  only  legally  quali- 
fied electors  to  vote,  until  the  contrary  is 
clearly  made  to  appear. 

This  disposition  of  the  points  hwe  dis- 
cussed renders'  a  consideration  of  other  as- 
signments unnecessary. 

The  decree  Is  affirmed. 

SHACELEFOBD  and  OOGKBELU  3U 

concur. 

TATLOa  nOCKER.  and  PARKHILL,  JJ, 
concur  In  the  opinion. 


CLARK  T.  STATE. 

(Supreme  Court  of  Florida.  Divlnion  A.  May 
4,  lOia    On  Rehearlog.  June  9.  lOia) 

(SylUtbtt*  iy  the  Court.) 

1.  I«ABCENr  f{  40*)  ~  Indictment  — DescBiP- 

TION    OP  STOUN    PaOPEBTT  —  TSBItES  JLNn 

Proof. 

Wbpre  an  alleffstlon  in  an  Indlrtment  for 
larceny  that  a  better  description  of  the  prop- 
erty ia  iinknowQ  is  material,  tbe  point  becomes 
an  iesae, 

[Ed.  Note.— For  other  cases,  see  lArcenj, 
Cent.  0ig.  6S  102,  103 ;  Dec.  Dig.  8  40.»] 

2.  Labceitt  (8  30*)  —Indictment  —  Descrip- 
tion OP  Propebtt. 

In  a  prosecution  for  Urceny.  the  indict- 
ment, for  the  purpose  of  giving  Individuality  to 
the  act  chanced,  should  with  reasonaUe  cer- 
tainty state  the  species  or  names  and  the  num- 
ber of  the  articles  or  things  all^ted  to  have 
been  stolen,  so  as  to  show  that  the  things  or 
articles  are  personal  unperty  and  the  rahferts 
of  larceny  and  that  the  proofs  ate  of  the  aarae 
property,  and  to  prevent  embarrassment  to  the 
accused  in  making  his  defense  and  to  protect 
him  against  a  second  prosecution  for  the  sama 
offense. 

[Ed.  Note.-— For  other  cases,  see  Larceny. 
CenL  Dig.  H  04-75;  Dee.  Dig.  |  30.*] 


«FM  otber  G«BM  wtt  suns  ti^le  and  sectlOD  NUMBER  In  Dm.  ft  Am.  Diss.  1907  to  data,  *  Beportar  laUetm 

Digitized  by  Google 


PUl) 


CLARE  T.  STATB. 


619 


3.  Lakceitt  (I  80*)~lNDTcnnKT— Descup- 
■noN  or  Pbopdtt. 

In  an  indictment  for  larcoiy,  the  descrip- 
tion <ti  tbe  i^pertr  regniied  ia  only  snch  a«. 
In  connection  with  other  alleKatlooa.  will,  it 
sastained  by  pKjof,  affinnatively  show  the  de- 
fendant to  be  ^ilty.  and  will  reasoniibly  in- 
fonn  him  of  the  facts  diarced  and  enable  him 
to  make  defease.  The  limit  in  requiring  cer- 
tainty of  description  is  that  it  need  not  be 
so  mlnnte  or  expanded  ae  to  impose  unrea- 
sonable burdens  upon  the  prosecndon  or  other- 
wise defeat  Jnstiee. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  H  ;  Dec.  Di^.  I  30.*] 

4.  Tndictheitt  and  Inposmation  (H  120, 
196*>— DuosirnoN  or  Pbofkrtt— Scbplvb- 
AGE— Waztr  of  Defects. 

Where  an  indictment  for  larceny  con- 
tains a  sufficient  deiicription  of  the  stolen  prop- 
erty, an  allegation  that  a  better  description  is 
unknown  is  immaterial.  Where  tlie  descrip- 
tion is  not  sufficient  to  enable  the  defendant 
to  make  his  defense,  he  should  make  proper 
application  for  a  better  description. 

fEd.  Note.— For  other  cases,  see  Indictment 
and  Information.  Cent.  Dig.  U  815.  628-^5; 
Dec  Dig.  SI  120,  106.*] 

5.  IlTDICTMENT  AND  IWFOBMATION  fj  167*)— 
I88TIBB  AND  PBOOr— UNRECKSSART  ALU- 
QATIONS— DEBCUFTIOIV   OF  PBOPEKTF. 

In  n  prosecution  for  larceny,  where  the 
Indictment  contains  an  apparently  sufficient 
description  of  the  stolen  property,  and  also 
an  allegation  that  a  better  description  is  un- 
known, it  Is  not  error  to  exclude  testimony 
as  to  whether  the  grand  jurors  in  fact  knew 
a  better  description  of  the  property. 

PEd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  |  531;  Dec.  Dig. 
i  167.*] 

6.  Cbiscinal  Law  (S  69fl*)— Triai^Motiom 
TO  Stbire  Tbbtimont— Sdfficienct. 

Where  some  of  the  testimony  of  a  witness 
Is  admissible,  a  motitm  to  strike  the  whole  of 
«nc1i  testimony  is  too  broad  and  properly  denied. 

[Kd.  Note.— For  other  nses.  see  Criminal 
Iaw.  Cent  Dig.  i  1648 ;  Dec.  Dig.  |  606.*] 

7.  Cmminai.  Law  (I  1088*)- Whit  of  Errob 
— Reservation  of  Gbottnds  of  Review. 

An  assignment  of  error  based  upon  the  re- 
fusal of  the  court  to  give  a  requested  charge 
cannot  be  considered  by  the  appellate  court 
where  the  tnnscript  does  not  show  except  by 
the  motion  for  a  new  trial  that  such  a  charge 
waa  requested,  as  the  motion  Is  not  self-sup- 
porting. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAW.  Gent.  Dig.  I  2790;  Dec.  Dig.  |  1088.*] 

8.  Cbihinai,  Law  (|S  841,  1090*)— Writ  of 
E^OB — Resbrvatioit  of  Grounds  of  Re- 
view—Refusal  of  REQtJEST— Exceptions. 

Where  a  requested  charge  is  refused.  It 
must  be  set  out  in  the  bill  of  exceptions  with 
the  refusn)  to  give  it  and  the  exception  taken 
thereto.  The  refusal  to  give  a  requested  charge 
should  be  excepted  to  at  the  refusal,  and  can- 
not be  excepted  to  in  a  motion  for  a  new  trial. 

[Dd.  Notfc— -For  otlier  cases,  see  Criminal 
Law.  Cent.  1>ig:  IS  281%  2022 ;  Dec.  Dig.  H 
841,  1000.*] 

9.  Cbxuinax.  I^w  (S  1177*)— Habhuesb  Eb- 
BOB— Punishment. 

Where  the  fine  imposed  Is  less  than  the 
maximum  for  either  grand  or  petit  larceny,  the 
defendant  cannot  complain  that  the  value  of 


the  property  did  not  Justify  the  verdict  and 
judgment :   some  value  being  shown. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3183-3189;  Dec  Dig.  | 
1177.*] 

10.  Laecbnt  (I  M*)— Unexplained  Posses- 
sion OF  Stolen  Goods— Pbesumptiox. 

A  presumption  of  guilt  as  a  matter  of 
law  does  not  follow  or  flow  from  the  unexplain- 
ed possession  of  personal  property  recently 
stolen,  but  guilt  in  such  a  case  may  be  infer- 
red- as  a  matter  of  fact  if  warranted  other 
circumstances. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  II  170-178;  Dec.  Dig.  I  64.*] 

11.  Criminal  La^  U  1182*)- Writ  of  Ebbor 
—Verdict. 

Where  there  is  evidence  to  support  tbe 
verdict,  and  it  does  not  appear  that  the  jury 
were  not  governed  by  the  evidence  in  their 
finding,  or  that  reversible  errors  were  commit- 
ted at  the  trial,  the  Jud^ent  wHI  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Crimiual 
Law,  Cent.  Dig.  |  3205;  Dec.  Dig.  1  1182.*] 

(Additional  Si/lla1tu9  hp  Editorial  Staff.) 
On  Rehearing. 

12.  Larcent  (I  40*}— Pleading  and  Proof. 
In  a  prosecution  for  larceny,  where  the 

articles  alleged  to  have  been  stolen  are  separate 
in  kind  and  numbers  and  their  value  is  given 
only  in  the  aggr^ate,  proof  of  the  ownership 
as  allseed  of  some  of  the  articles,  and  that 
sudh  articles  are  of  snffident  value  to  warrant 
the  verdict.  Is  snffieienL 

[Ed.  Note.— For  other  cases,  see  X^reeny, 
Cent  DIK.  H  102-126;  Dec.  Dig.  |  40.*] 

Eirror  to  Circuit  Coart,  Columbia  Connty ; 
B.  H.  Palmer,  Judge. 

James  Clark  was  convlctod  of  lorcenr,  and 
brings  error.  Affirmed. 

A.  J.  Henry  and  R.  H.  Chapman,  for  plain- 
tiff In  error.  Park  Trammell,  Atty.  Gen.,  for 
the  Stata 

WHITFIELD,  C.  J.  The  plaintiff  In  error 
was  convicted  In  the  circuit  court  for  CoUim- 
bia  counts'  for  the  larceny  of  "one  feaOier 
bed,  8  bed  quilts,  6  pillows,  6  pillow  Bhams, 
6  vases,  one  lamp,  one  collar  case  and  two 
collars,  10  table  dishes,  two  pair  window' 
curtains,  one  rug,  3  pictures,  two  ladles'  hats, 
one  sugar  dish  and  one  cake  plate,  a  better 
description  and  all  of  said  property  Is  to 
the  grand  Jury  unknown,  and  of  the  total  val- 
ue of  one  hundred  and  twenty-five  dollars 
($125)  and  of  the  goods  and  property  of  S. 
DobBou  and  Mattie  Dobson." 

At  the  trial  S.  Dobson  testified  that  he 
found  certain  of  the  goods  In  the  defendant's 
house,  nnd  described  the  vases  as  being 
"light  colored  and  silver,  scnne  glass  and  some 
tinged  with  gold.  One  was  of  solid  silver 
tinge  all  over  it  and  one  was  of  glass,  green, 
about  that  high,  I  suppose.  One  had  a  round 
oval  glass  with  flowers  In  there."  The  dishes 
were  described  as  "glass  dishes."  Tbe  pil- 
lows were  described  by  the  witness  .Mattie 
Dobson  as  "feather  pillows." 

After  the  state  had  put  In  Its  testimony, 
the  defense  recalled  the  witness  S.  Dobson, 
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and  asked  htm  tf  be  testUIed  before  the  grand 
Jury  that  the  pillows  were  feather  pillows, 
end  whether  he  ga.r^  to  the  grand  jury  the 
description  of  the  rases  and  table  dishes 
that  he  gaTe  in  this  trial.  The  state  objected 
to  the  questions  as  being  inunaterial.  The 
objection  was  sustained  and  an  exception 
noted.  While  the  purpose  of  the  questions 
was  not  stated.  It  may  haTe  been  a^iarent 
that  tlA  purpose  was  to  show  to  be  untI^Ie 
the  all^ation  in  the  Indictment  that  "a  bet- 
ter description  of  all  of  said  property  is  to 
the  grand  Jury  unknown." 

Where  an  allegation  In  ah  indictment  for 
larcffiiy  that  a  better  description  of  th«  prop- 
erty la  unknown  Is  materUil,  the  point  be- 
comes an  Issue;  See  Bnson  t.  Stat^  68  Fla. 
ST.  60  South.  948.  But.  wh«e  a  soa<dent 
description  Is  glyto,  an  allegatim  that  a 
better  description  Is  unknown  Is  Inunaterial 
and  may  be  regarded  as  sarplnsagb  Carden 
T.  State,  89  Ala.  ISa  7  Sou^.  801. 

In  a  proeecntloa  for  larceny,  the  Indict- 
ment, for  the  purpose  of  giving  Indiriduallty 
to  the  act  charged,  should,  with  reasosaUe 
certainty,  state  the  species  or  names  and  the 
number  of  the  artides  or  things  all^^  to 
have  been  stolrai,  so  as  to  show  that  the 
things  or  artl<Ses  are  personal  proper^  and 
the  subjects  of  larcmy  and  that  the  proofs 
are  of  the  same  pro^perty,  and  to  prevent  em- 
barrassment to  the  accnsed  In  making  his 
defraise,  and  to  protect  him  against  a  second 
prosecution  for  the  same  offense.  The  de- 
scription required  is  only  snch  as,  In'connec- 
tlon  with  the  other  allegattons,  will  afllrma- 
ttrely  show  the  defoidant  to  be  guilty,  Is 
sustained  by  proof,  and  will  reasonably 
inform  him  of  the  facte  diarged  and  enable 
him  to  make  defense.  Tbe  limit  In  requir- 
ing certainty  of  description  is  fliat  It  need 
not  be  BO  minate  w  expanded  ss  to  Impose 
unreasonable  burdem  upon  the  prosecution 
or  otherwise  defeat  Justice.  Blshop^s  New 
Crim.  Proc.  pars.  526,  68^  7^  et  seq. ;  12 
Bncy.  PL  &  Fr.  980.  The  naines  which 
the  articles  are  cnnmonly  known  and  the 
number  of  eacb  being  gtrai  In  the  indict- 
ment the  property  could  be  readily  identi- 
fied, and  it  does  not  appear  that  a  more  par- 
ticular description  than  was  given  could 
have  been  reasonably  required  to  protect  the 
rights  of  the  defCTdant  See  Glover  v.  State^ 
'22  Fla.  493;  Hizell  t.  State,  88  Tla.  20,  20 
South.  769;  Porter  r.  State,  26  na.  66,  7 
SouUi.  145;  2  Bishop's  New  Orim.  Proc.  par. 
700;  State  t.  Curtis,  44  La.  Ann.  320,  10 
South.  784;  State  t.  Parker,  47  Vt  19;  WH- 
Ihims  V.  State,  25  Ind.  150;  Powell  v.  State, 
88  Ga.  32,  13  S.  B.  8^;  State  v.  Jolmson, 
30  La.  Ann.  004;  State  r.  Martin,  82  N.  C. 
672. 

'  If  the  defendant  deemed  the  description 
of  the  articles  not  sufficient  to  protect  his 
rights,  he  may  have  taken  appropriate  actiim 
before  testimony  for  the  state  was  in,  by  en 
ai^Iicatlon  for  a  bill  of  particulars,  or.  If  the 
Indictment  is  fatally  defective  by  motiim  to 


quash.  The  laws  of  this  state  require  only 
tliat  the  indictment  shall  be  so  tnmsA  as  to 
so  plainly  and  fairly  lirform  the  defendant 
and  the  Jury  of  the  nature  and  cause  of  the 
accusation  against  him,  and  as  not  to  t>e  "so 
vague,  indistinct,  and  Indefinite  as  to  mislead 
the  accused  and  embarrass  him  In  the  prep- 
aration of  his  defense  or  expose  him  after 
conviction  or  acquittal  to  substantial  danger 
of  a  new  prosecution  for  the  same  irfEtoae." 
Section  11.  Bill  of  Bights;  sections  8901, 
3962.  Gen.  St  1006. 

If  the  description  givoi  is  sufficient,  Uie  al- 
I^tlon  that  a  better  description  was  un- 
known Is  Immaterial.  But,  If  the  descrip* 
tlon  is  not  sufficient  to  enable  the  defmd- 
ant  to  make  his  defense,  he  dionld  have  made 
a  proper  appllcati<m  to  the  court  for  a  more 
detailed  deso^Ptlon.  Under  the  drcnmstan- 
ces  of  tbls  case,  there  was  no  error  In  ex- 
cluding the  testimony  as  to  whether  Uie 
grand  Jurors  in  fact  knew  a  better  descrip- 
tion than  was  given  of  the  ptopvttj  alleged 
to  have  been  stolen. 

A  witness  for  the  state  testified  tliat  on  a 
visit  to  the  defendant's  home  the  wife  and 
tihtldren  of  the  defOidant  gave  to  tte  wife 
and  diildren  of  the  witness  some  of  the  prop- 
erty alleged  to  have  been  stolen,  and  fnrthor 
testified  as  to  what  his  wife  and^cfaUdreii 
had  told  him  about  the  matter.  The  defend- 
ant moved  to  strike  all  the  testimony  of  this 
witness,  but  the  court  8tru<dc  only  that  iHVt 
relating  to  what  had  been  told  witness  by  his 
wife  and  <^dren.  At  least  some  of  the  tes- 
timony of  the  witness  was  not  Irrelevant  or 
immaterial,  and  the  or&Bt  of  the  ooort  strik- 
tng  the  part  that  was  inadmissible  was  not 
error. 

The  assignment  based  upon  the  refussl  oi 
the  court  to  give  a  requested  diarge  cannot 
be  considered,  as  the  transcr^  does  not 
show,  except  by  flie  motion  for  a  new  trial, 
that  such  a  <3uurge  was  requested,  and 
motkm  Is  not  self-supporting.  White  v.  Ste^ 
28  Fla.  602,  607,  7  South.  857;  Oltver  v.  fltate, 
64  Fla.  9S,  44  South.  712.  Where  a  requeatK 
ed  (fhsrge  is  refused,  it  must  be  set  out  in 
the  bill  of  exceptions  with  the  refusal  to  give 
It  and  the  exception  token  thereto.  Hie  re- 
fusal to  give  a  requested  charge  should  be 
excited  to  at  the  refusal,  and  cannot  be  ex- 
cepted to  in  a  motion  for  a  new  trial.  Les- 
ter V.  State,  87  Fla.  882»  20  South.  232; 
Xhimias  v.  State,  48  Fta.  128.  88  Sonth.  616. 

The  value  of  the  goods  found  at  the  defend- 
ant's house  and  shown  to  belong  to  S.  Dob- 
son  and  Hattle  Dobson  was  Shown  to  exceed 
920,  and  fbe  sentence  being  a  fine  of  92SO.  , 
and  less  than  the  maximum  fine  for  tither 
grand  or  petit  larceny,  the  defendant  can- 
not complain  that  the  value  of  the  ^operty 
did  not  Justin  the  verdict  and  Judgment. 

It  is  ctmtended  that  the  presumption  of 
guilt  arising  from  the  possesslim  of  the  goods 
was  overcome  by  evidence  and  the  defeidant 
^nld  have  beoi  acquitted.  A  ptesumptlon 
of  guUt  as  a  matter  of  law  does  not  folUnr 
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or  flow  from  tbe  unexplatned  poaseBslon  of 
personal  property  recently  stoloi,  bat  snllt 
in  sach  a  caae  may  be  Inferred  as  a  mattw  of 
fact  tf  warranted  by  other  drcumstanoes. 
McDonald  t.  State,  66  Fla.  74,  47  South.  485. 
In  a  case  like  this  there  Is  no  presumption  of 
gnllt  to  be  overcome  by  evidence,  but  the  al- 
l^attoDB  of  the  indictment  are  to  be  prorai 
direct  evidence  or  by  Indirect  or  rfrcmn- 
etantlal  evidence. 

There  is  evidence  to  support  the  verdict, 
and,  as  it  does  not  appear  that  the  lury  were 
not  governed  by  the  evidence  In  t3ielr  finding 
or  that  reversible  errors  occurred  at  tbe  trial, 
the  judgment  Is  affirmed 

SHACKLSrORD  and  OOGEBBLL.  33., 
eoiieur. 

TAYIX)R,  P.  3.,  and  HOOKER  ftnd  PARK- 
HILLi,  JJ..  concofir  In  the  oplnlon. 

On  Rehearing. 

WHITFIELD,  C  3.  In  an  application  It 
is  stated  that  the  court  overlooked  the  con- 
tention that,  as  the  indictment  "only  states 
the  collective  or  aggr^te  value  of  different 
articles  to  have  been  stolen,  that  a  convic- 
tion is  possible  onlji  where  it  is  shown  by  the 
evidence  that  the  defendant  is  guilty  of  the 
larceny  of  all  the  articles,"  and  that,  as 
some  of  the  stt^en  articles  were  shown  to  be 
the  property  of  a  third  person,  there  was  a 
fatal  variance  between  the  allegations  -  and 
the  proofs.  These  matters  were  not  over- 
looked by  the  court  The  disposition  of  the 
case  necessarily  showed  that  the  contentions 
were  not  tenable. 

In  a  prosecution  for  larceny,  where  the 
articles  allied  to  have  been  stolen  are  sep- 
arate in  kind  and  numbers,  and  their  value 
Is  given  only  in  the  af^regate,  proof  of  the 
ownership  as  alleged  of  some  of  the  articles, 
and  that  eudi  articles  are  of  sufficient  value 
to  warrant  the  verdict  and  judgment.  Is  suffi- 
cient See  Rainee  v.  State,  42  Fla.  14l,  text 
146,  28  South.  57;  1  Bishop's  New  Crim.  Proc 
par.  488;  25  Cyc.  102-8;  Bone  t.  State,  121 
Oa.  147,  48  S.  E.  986:  State  v.  Brans,  23  S. 
C.  209. 

Rehearing  denied 

SHACKLEFORD  and  0OCKRin:/L.  JJ., 
concur. 

TATLOR.  BOOKER,  and  PARKHILL,  JJ., 
conenr  In  the  opinion. 


LEACH  et  al.  v.  ROSEBROOK. 

(Sopreme  Onrt  of  Alabama.    May  12.  1910.) 

MOSTOAOES  (I  C44*)— FOBBCLOfiUBB— WBIT  OW 
AaSUrARGK—RlGHT  TO  POBaUSION— DeTBS- 
WirATION. 

After  the  tmrchaser  on  foreclosure  had  been 
put  in  poasession,  he  was  ousted  in-  favor  of 


R.,  under  a  Judcromt  In  fordble  entry  and 
detainer.  Held  obat  alnce  R.  held  possession 
under  a  judgment  of  a  court  of  competent  ju- 
risdiction rendered  subsequent  to  tlie  purchas- 
er's possession,  the  purchaaeT*a  rl^t  to  posses- 
slon  could  not  be  determined  on  a  writ  ct 
assiBtance. 

[Ed.  Note.— For  other  cases.  Bee  Mortgages, 
Cent  Dig.  f  1573;  Dec  Dig.  S  544.*] 

Appeal  from  Ohancery  Oonrt,  De  Kalb 
County;  W.  H.  Simpson,  Chancellw. 

Acthm  between  Noti  C.  Leach  and  others 
and  VnA  Rosebrook,  Viaai  an  order  quash- 
ing  a  writ  of  possoaslon  on  appeal  to  the 
chanc^lor,  and  ordering  that  poB8e8si4Hi  be 
restored  to  Rosetaook,  Leadi  and  oUiera  ap- 
peal. Affirmed. 

Howard  &  Hunt,  for  appellants.  Wilker- 
aoa  ft  WUkerwn,  for  app^lee. 

SATRE,  J.  In  May,.  1903,  appellants  hfid 
a  decree  In  the  chancery  court  of  De  Kalb 
foreclosing  against  ai^llee  a  mortgage  on 
an  80-acre  tract  of  land.  At  the  sale  wtilch 
followed  Baker  became  the  purchaser.  June 
28,  1906,  the  sheriff  returned  a  writ  of  ha- 
bere facias  possessionem  as  executed  by  trac- 
ing Baker  In  possession.  Meantime  Rose- 
brook  had  commenced  an  action  of  forcible 
entry  and  detainer  against  Baker  and  one 
Neal,  who  had  acquired  pcMsession  in  a  way 
which  Is  not  made  to  appear.  This  action 
was  removed  to  the  circuit  court  where,  on 
February  18, 1909,  Rosebrook  recovered  Judg- 
ment for  the  land  In  controrersy.  March  5, 
1909,  a  writ  of  possession  from  Oie  circuit 
court  was  executed  by  dIq>oe8es8ing  Baker 
and  putting  Rosebrook  into  possession.  On 
the  same  day  Rosebrook  was  again  ousted 
and  BakOT  restored  to  possession  under  an 
alias  writ  issued  by  the  registw  in  chancery. 
The  register  entertained  a  motion  to  quash 
the  last  writ,  overruling  the  motiott.  On  ap- 
peal the  chancellor  quashed  the  writ  and 
ordered  that  possession  be  restored  to  Rose- 
brook. From  the  chancellor's  order  this  ap- 
peal is  taken. 

It  is  not  important  to  consider  what  went 
before  the  decree  quashing  the  writ  from 
the  dianoery  court  for  in  the  exercise  of 
its  power  to  prevent  abuse  of  Its  process,  as 
well  as  to  enforce  its  decrees,  the  court  was 
anthmized  to  malce  the  wder  or  decree,  and 
we  are  concerned  only  to  know  whether  it 
was  rightly  made  In  view  of  the  status  then 
existing.  The  statute  authorisiiv  the  removal 
of  forcible  entry  and  detainer  cases  to  Ihe 
circuit  court  provides  that  on  tbe  trial  of 
causes  so  removed  the  plaintiff  must  recover 
on  the  strength  of  his  legal  title  as  in  eject- 
ment, unless  he  can  prove  that  the  defend- 
ant entered  under  some  contract  or  agree- 
ment with  plaintiff.  It  results  from  (this 
frame  of  the  statute  that  It  may  not  be  known 
whetbOT  plaintiff  recovered  In  the  drcult 
court  on  the  strength  of  his  legal  title  or  on 
a  mere  right  to  possession.  That  however. 
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may  not  be  of  consequence  bere,  for  It  was 
determined  In  the  clrcnlt  court,  and  that  sub- 
■eqnent  to  the  decree  of  sale  In  tbe  chancy 
court  and  the  writ  issued  theretmder,  that 
Itoeebrook  was  oitltled  to  possession.  Pos- 
session was  accordingly  delivered  to  blm. 
In  Hooper  t.  T<nige,  69  Ala.  484,  It  was  said 
that  the  remedy  afforded  by  the  writ  of  as- 
sistance, or  i>oBsesslon,  being  sommary  In  Its 
character,  the  writ  should  be  refused  when 
the  pnrchaser  has  been  guilty  of  such  de- 
lay as  to  leave  It  doubtful  whether  or  not 
he  has  given  to  the  person  In  possession  the 
right  to  remain.  The  rule.  In  other  words, 
Is  to  refuse  the  writ,  except  In  clear  cases. 
In  the  case  at  bar  it  does  not  appear  that 
complainants,  or  tbe  purchaser  under  their 
decree,  have  been  guilty  of  any  laches. 

But  another  obstacle  stands  In  the  way. 
Rosebrook  holds  possession  under  tbe  Jtidg- 
ment  of  a  court  of  competent  Jurisdiction, 
rendered  subsequent  to  tbe  possession  or 
right  of  possession  acquired  by  bis  adversary 
under  the  sale  decreed  by  tbe  chancery  court 
It  Is  evident  that  the  possession  of  this  land 
is  not  to  be  bandied  back  and  forth  between 
the  parties  as  here  shown.  Equally  clear  It 
Is  that  their  ultimate  rights  are  not  to  be 
determined  on  an  application  for  a  summary 
writ  Tbe  chancellor,  by  quashing  the  writ 
which  had  Issued  from  the  chancery  court, 
properly  left  tbe  parties  In  tbe  position  to 
which  they  had  been  assigned  by  the  Judg- 
ment of  the  circuit  court  postdating  the 
chancery  decree.  If  there  are  reasons  of 
judicial  cognizance  why  that  status  does 
not  coincide  with  the  legal  or  equitable  rights 
of  tbe  parties  as  they  now  are,  that  consid- 
eration must  be  given  effect  in  a  suit  at  law 
or  In  equity,  to  be  set  on  foot  by  due  process. 
Ek  parte  Forman,  130  Ala.  278,  30  South. 
48a 

Tie  order  of  tbe  (diancery  court  will  be  af- 
firmed. 
Affirmed. 

DOWDELU  C.  X,  and  ANDERSON  and 
McCLELI/AN,  JJ.,  concur. 


NASHVILLE.  C.  &  ST.  U  RT.  T.  RAGAN. 
(Supreme  Court  of  Alabama.    May  12,  1910.) 

1.  Railboads  (8  303*)— HiOHWAT  CaossiNaa 
— Obuoaiion  of  Railboad. 

A  railroad  constructing  Its  road  across 
a  public  highway,  must  put  and  keep  the  ap* 
proachea  and  crossing  in  proper  repair  for  the 
the  use  of  tbe  traveling  public. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  959;  Dea  Dig.  |  306.*] 

2.  Railboads  (t,  326*)— Hiohwat  Obobsiitos 

— RiOHTB  of  TBAVELINO  PUBUC— COlfXBIB- 

UTORT  Negligence. 

The  traveling  public  may  assume  that  a 
railroad,  constnicting  its  road  across  a  public 
highway,  has  discharged  its  duty  of  putting 
and  keeping  the  approaches  ana  crossiafr  in 
proper  repair;  and  a  traveler  is  not  guilty  of 


cootribntory  negli^nce  In  crossing  Ae  track 
without  first  stopping  and  examining  the  con- 
dition of  the  cromog,  thongb  he  most  keep  an 
on^inary  lookout  o^t  Is  negligent  wbera  be 
attempts  to  cross  after  discovery  of  defects 
in  the  crossing,  or  wheze  sndi  defects  are  open 
and  glaring. 

[EM.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  i  1038 ;  Dec.  Dig.  {  326.*] 

3.  Raiuoaos  (I_8B0*)— Hiohwat  (^ossisgs 

— RlQHTS  or  T^TEUHO  PUBLIC. 

Whether  a  traveler  on  a  public  highway 
was  guilty  of  negligence  in  attempting  to  cross  a 
defective  railroad  crossing  with  a  well-dritltDg 
outfit,  or  in  the  manner  of  driving  the  outfit 
over  tbe  crosdng,  held,  under  tbe  evidence,  for 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  (  1168;  Dec.  Dig.  |  350.*] 

4.  Railboads  ({  351*)— Highway  OsossnrGS 

— INJUBIES  to  TBAVELEBS— iNBTBtJCnONS. 
Iq  an  action  arainst  a  railroad  for  dam- 
ages to  a  well-drilling  outfit,  caused  a  de- 
fective railroad  crossing,  an  Instruction  that  if 
the  use  of  the  crossing  at  the  tfme  by  such  an 
outfit  was  an  extraordinary  use  of  the  crosssing, 
plaintiff  could  not  presume  that  the  crossing 
was  in  a  safe  condition,  but  he  most  first  as- 
certain whether  It  was  safe,  and  if  he  failed 
to  do  so  the  verdict  must  be  for  defendant 
was  properly  refused,  as  requiring  too  high  a 
degree  of  care  on  the  part  of  plaintiff. 

[Dd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  1207 ;  Dec.  Dig.  1  3S1.*] 

5.  Raiuoads  a  S47*)— Defective  CsossnroB 

—DaMAOSS—ACTIONB— EVIDENCE. 

In  an  action  against  a  railroad  for  dam- 
ages resuitiDg  from  a  defective  railroad  cross- 
ing, evidence  that  tbe  crossliw  had  hem  re- 
paired by  the  railroad  two  or  three  days  after 
the  accident  was  inadmissible. 

[Ed:  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S  1128 ;  Dec  Dig.  |  347.«] 

6.  Railboads  (|  345*)— Defeotivb  Cbossivos 

—  PL£ADIiro    AND    PBOOF  —  CONTBIBUTOBT 

Neolioence. 

Where,  In  an  action  against  a  railroad  for 
damages  resulting  from  a  defective  crossing, 
none  of  the  pfeaa  charged  that  plaintiff  btM 
been  warned  of  the  danger  before  attempting 
to  cross,  evidence  that  a  guide  bad  not  warned 
him  of  any  danger  was  Inadmissible. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  |  1115;  Dee;  Dig.  1  840.*] 

Appeal  from  Circuit  Court,  Marshall  Coon- 
ty;  W.  W.  Haralson,  Judge. 

Action  by  G.  h.  Ragan  against  the  Naab- 
Tllle,'  Chattanooga  &  St  Louis  Railway. 
From  a  Jndgm«t  for  i^alntUT,  defraidant 
ai^eals.  Reversed  and  remanded. 

The  allegation  of  the  complaint  la  that 
the  crossing  was  unsafe,  and  that  plaintiff 
was  In  charge  of  a  well-drilling  outfit  at- 
tached to  a  traction  engine,  and  that  In  mak- 
ing tbe  crossing  the  outfit  was  damaged, 
and  that  plaintiff  was  Injured  l^  being 
Jammed  by  the  same,  and  that  it  was  all 
caused  by  a  projecting  ralL  The  following 
charge  was  requested  by  the  defendant,  and 
refused:  "(5)  If  the  crossing  on  defendant's 
track  at  this  time  by  such  v^iclee  as  that 
driven  by  plaintiff  was  not  one  of  the  ordi- 
nary uses  to  which  said  crossing  was  put 
but  if  such  was  an  extraordinary  use  ot 
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said  croarinff.  then  plaintiff  had  no  right  to 
presume  that  said  crowilnff  was  being  kef>t  In 
;i  condition  safe  for  the  crossing  of  such  a 
veblcle;  bat  the  daty  rested  npon  him  first 
tu  ascertain  whether  or  not  such  crossing 
was  safe  for  snch  imrpoee,  and  If  be  failed 
to  do  so  then  your  verdict  should  be  for 
the  d^endant." 

Walker  ft  Spraglna.  for  appelant  B.  O. 
McCord,  J.  A.  Bllbro,  and  Jobn  A.  Inser, 
tor  appellee. 

ANDERSON,  J.  If  a  railroad  constructs 
its  road  across  a*  public  road  or  highway, 
the  duty  devolves  npon  It  to  put  and  keep 
the  approaches  and  crossing  in  proper  re- 
pair for  the  use  of  the  traveling  public- 
So.  R.  R.  Co.  V.  Morris,  143  Ala.  62S,  42 
South.  17 ;  So.  R  R.  v.  Posey,  124  Ala.  486, 
26  South.  914;  Patterson  v.  S.  &  N.  A.  R< 
R..  89  Ala.  31S,  7  South.  437.  And  the  travel- 
ing public  have  the  right  to  assume  that  It 
will  discharge  this  duty,  and  cannot  be  said 
,  to  be  guilty  of  contributory  negligence  In 
crossing  the  track,  without  first  stopping 
and  examining  the  condition  of  said  cross- 
ing. Of  course,  they  should  keep  an  ordi- 
nary lookout,  such  as  prudence  would  sug- 
gest to  any  traveler,  and  would  be  guilty 
of  contributory  negligence  If  attempting  to 
cross  after  diiscovery  of  the  defect  in  the 
croesing,  or  might  be  for  a  failure  to  dis- 
cover eeld  defect,  should  it  be  oi>en  and 
;:laring.  It  was  a  question  for  the  Jury, 
however,  In  the  case  at  bar,  as  to  whether 
or  not  the  plaintiff  discovered  the  defect,  or 
should  have  discovered  It,  before  attempting 
lo  cross.  The  proof  shows  that  the  rail  on 
the  approacblng  side  was  but  little,  if  any, 
higher  than  the  ties  or  earth,  but  that  the 
rail  on  the  opposite  side  was  several  inches 
ntwve  the  roadbed,  and  it  was  a  question 
for  the  jury  to  determine  whether  or  not  the 
defect  was  or  could  have  lieen  discovered 
before  the  platntiff  reached  the  crossing. 
It  was  also  a  question  for  the  Jury  to  de- 
termine whether  or  not  the  plaintiff  was 
guilty  of  negligence  In  falling  to  stop,  after 
the  engine  passed  over  and  received  a  Jar 
from  crossing  the*  last  rail,  and  place  some- 
thing against  the  rail,  so  as  to  prevent  a 
jar  to  the  wagon  or  rear  vehicle,  or  whether 
or  not  he  could  have  stopped  before  the 
wagon  struck  the  last  rail.  The  trial  court 
did  not  therefore,  err  In  refusing  the  gen- 
eral charge,  requested  by  the  defendant,  up- 
on the  Idea  that  Its  special  pleas  of  con- 
trlbatory  negligence  had  been  proven  l>e- 
yond  dispute  or  upon  any  other  theory. 

There  was  no  error  in  refusing  charge  5, 
requested  by  the  defendant.  If  not  other- 
wise bad,  it  required  too  high  a  degree  of 
care  on  the  part  of  the  plaintiff,  and  may 
have  misled  the  Jury  to  tielleving  that  the 
plaintiff  was  required  to  stc^,  get  out,  and 


inspect  the  croanlng  before  attempting  to 

croH. 

The  trial  court  erred  in  permitting  Hie 
witness  Jackson  to  testis  ttiat  the  crossing 
was  repaired  two  or  three  days  after  the 
accident.  True,  he  did  not  state  who  made 
the  repairs;  Init  the  jury  would  have  nat- 
urally inferred  that  they  were  made  by  the 
defendant.  While  there  has  been  some  lit- 
tle confilct  In  the  authorities  as  to  whether 
or  not  evidence  of  repairs  or  improvements 
subsequent  to  the  accident  Is  admissible,  the 
weight  of  authority,  as  well  as  sound  rea- 
soning, la  against  the  admissibility  of  said 
evidence.  Ala.  Go.  v.  Heald,  154  Ala.  SOS, 
4S  South.  686;  Going  v.  Ala.  Co..  141  Ala. 
537,  37  South.  384;  Terre  Haute  B.  R.  v. 
Clem,  128  iQd.  16,  23  N.  B.  965,  7  L.  R.  A. 
588,  18  Am.  St  Rep.  303,  and  note;  Morse 
•V.  Minneapolis  R.  R.,  30  Minn.  466,  16  K. 
W.  358. 

The  question  to  the  plaintiff,  whether  or 
not  the  guide  had  warned  him  of  any  dan- 
ger, shoiuld  not  have  been  permitted,  and 
the  defradant'a  objection  thereto  should 
have  been  sustained.  The  answer  was  but 
an  attempt  to  exculpate  the  plaintiff  of  con- 
tributory negligence,  not  charged  In  any  of 
the  pleas.  None  of  the  pleas  charge  that 
plaintiff  was  warned  of  danger  before  at- 
tempting to  cross.  The  Judgment  of  the 
circuit  court  Is  reversed,  and  the  cause  Is 
remanded. 

Reversed  and  remanded. 

DOWDELL,  O.  J.,  and  UAYFIBLD  and 
SATRE,  JJ..  c(»icnr. 


MIKONA  PORTLAND  CEMENT  00.  et  al. 

T.  REESE  et  at 
(Supreme  Court  of  Alabama.    May  1<^  l&ia) 

1.  cobpobations  ({  320*)  —  sxookholdbbb* 

Suits. 

Before  individual  stockholders  can  sue  to 
remedy  corporate  wrongs,  they  must  first  apply 
to  the  directors  for  redress,  unless  facts  aie 
shown  which  would  render  an  application  to  the 
directors  useless. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |i  1429,  1430 ;  Dec.  Dig.  f  320.*] 

2.  COBPORATIONS  (J  614*)— BiLL  TO  DISSOLVE. 

■Stockholders  of  a  nongoi&g  corporation, 
which  has  failed  of  the  objects  for  wlildi  it  was 
formed,  and  which  owes  no  debts,  may  sue  for 
dissolution  of  the  corporation  and  the  distri- 
bution of  its  assets  to  those  entitled  thereto, 
without  first  aivlying  to  the  directors;  tiie 
latter  having  no  authority  to  dissolve  the  eoi^ 
poration. 

[Ed.  Note.— For  other  cases,  see  Coipozations, 
Cent  Dig.  i  248S;  Dea  Dig.  f  614.*! 

3.  GOBFORATIONB  (|  612*)— DKBOLUTZOir— JU- 
RISDICTION. 

A  court  of  sqnity  la  the  proper  place  to 
have  decreed  the  dissolution  of  a  Dongolng  oar- 
poration  and  the  distribution  of  it*  asset*  among 
those  entitled  thereto. 

[Ed.  Note —For  other  cases,  see  OoiporatloiiiL 
Dec  Dig.  {  612.*] 
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4.  COWOBATIOHS  (%  DlssonmoK. 

Allegatiotu  of  a  bill  iv  atocklH^dets  to  dl«- 
BoWt  a  conoiBtioD  that  it  was  a  failure,  and 
Mtting  up  facts  wbldi,  If  true,  show  conclasive- 
br  that  It  was  a  failure,  and  that  the  busineas 
n>r  whidi  it  was  fonxMd  could  never  be  inaueer- 
ated  or  carried  on,  gave  the  court  jurisdiction. 

[Eld.  Note.— For  other  ca«e8,  see  Corporation*, 
Cent.  Dig.  {  2439:  Dec.  Dig.  |  614.*] 

C  EKtniTT  (I  39*)— CoifPUTB  Reuef. 

Where  the  court  talces  jurisdiction  for  the 

Surpose  of  dissolving  a  nongoing  corporation  and 
tstributing  Its  assets  in  accordance  with  a  bill 
filed  stockholders,  it  will  settle  all  the  equi- 
ties arising  out  of  the  subject-matter  of  the  bill. 

[Ed.  Note.— For  other  cases,  see  Eiiuity,  GenL 
Dig.  H  lOlr-114;  Dec.  Dig.  |  39.*] 

Appeal  from  Oity  Court  of  Selma;  J.  W. 
Habry,  Judge. 

Bill  by  jr.  E.  Reese  and  otbers  against  the 
Mlnona  Portland  Cement  Company  and  oth- 
ers. From  a  decree  ovemiling  a  donnrrer. 
to  the  bill  aa  auended,  defoDdants  appeaL 
Affirmed. 

A.  L.  McLeod,  V.  H.  Yaugban,  and  B.  a 
Jones,  tor  appellants.  W.  T.  Harris  and  W. 
F.  Hogn^  for  appellees. 

EVANS,  J.  One  of  the  appellants,  Hlno- 
na  Portland  Gemmt  Company,  1b  a  prlnte 
domestic  corporation  oi^nlzed  nnder  the 
laws  of  the  state  of  Alabama.  Ttio  bill  In 
this  case  was  filed  Id  the  dty  court  of  Selma 
certain  persons  who  own  preferred  stock 
In  said  coiimratlon  against  those  owning  the 
common  stodc  ther^  together  with  the  of- 
ficers of  said  corporation  and  the  said  corpo- 
ration itself.  The  porpose  of  the  UU  Is  to 
^Bsolve  the  corporation  and  caned  certain 
stock  issued,  which  Is  alleged  to  hare  been 
fictltlonsly  paid  up,  to  distribute  the  assets 
of  the  corporation  amons  the  stodbolders, 
as  may  be  decreed,  to  those  wtitled  thereto, 
and  for  general  relief.  According  to  the  alle- 
gations of  the  bill,  the  said  corporation  has 
no  creditors,  and  no  one  Is  toterested  In  its 
affairs,  save  the  stockholdws  thCTudves. 
Hie  bill  further  allegaa  that  the  corporaUon 
has  wholly  failed  of  the  pnrpoaes  for  which 
It  was  organised,  and  sets  forth  matters  as 
foots  which,  if 'tnu^  show  that  the  objects 
held  in  view  by  the  promoters  and  organ- 
izers Of  the  corporation  have  Iwcome  Impos- 
sible of  accomt^ishmen^  and  that  it  la  im- 
possible to  proceed  further  with  the  wwk  or 
business  proposed.  The  t^l  was  twice  amwd- 
ed  In  the  court  below,  and  from  a  decree 
overruling  the  demnrrer  to  It  as  last  amended 
this  appeal  was  taken. 

The  contentlcm  of  app^anta  Is  that;  before 
individual  stockholders  In  a  corporation  can 
bring  a  suit  to  remedy  cwporate  wrongs, 
they  must  first  apuiy  to  the  directum  for  re- 
dress, unless  facts  are  alleged  and  proved 
which  would  reodw  an  aM>llcatlon  to  the  di- 
rectors futile  and  vain.  This  contention  Is 
correct  as  to  corporate  wrongs  but  has  no 
application  to  a  case  like  the  one  we  are  now 


constdwlni^  so  far  as  the  general  equity  of 
thia  MU  is  concerned.  It  Is  not  to  redress 
the  wrongs  of  directws  or  ottlcea  of  the  oor^ 
poratlon  that  Is  tile  primary  object  of  this 
bill,  but  alnqtly  to  have  a  nongtdng  corpora- 
tion, one  that  has  attwlT  ftiled  of  the  object 
and  purposes  tor  wMch  It  was  formed,  and 
whldi  owes  no  6sMb,  dlssolred.  and  the  as- 
sets dlstzlbntedi  according  to  law,  to  those 
entitled.  In  such  a  case  there  is  no  necessitj' 
to  apply  to  the  directors  for  redress,  for  tlM 
directors,  as  sn^  have  no  anthority  to  Oia- 
solve  a  corporation;  th^r  business  being  usu- 
ally to  see  that  the  corporation  Is  properlr 
conducted  to  work  out  the  purposes  for  wlilcb 
It  waa  formed.  A  court  of  equity  is  tlie  prop- 
er place  to  liave  such  dissolution  decreed 
and  the  assets  properiy  distributed.  Ron  t. 
American  Banana  Company,  ISO  Ala.  270,  4S 
South.  817;  Cwtral  Land  Co.  et  al.  t.  Sol- 
Uvan.  162  Ala.  801.  44  South.  644;  NoUe  et 
al.  Gadaden  Land  ft  Imiffovonent  Co.  et 
al.,  1S8  Ala.  2S1,  81  South.  866,  91  Am.  St 
27. 

The  aUegatloDB  of  the  original  bill  that  the . 
corporation  waa  a  failure,  and  setting  np 
facts  which,  if  tme.  ahow  craMduslrely  that  It 
la  a  failure,  uid  that  the  business  for  which 
it  was  formed  can  never  be  inaugurated  or 
carried  on,  gave  the  court  jurisdiction,  and 
was  not  subject  to  donurrer;  and,  the  court 
having  takrai  Jurisdiction  for  tlK  purpose  of 
dissolving  the  crapwatlon.  It  will  settle  all 
the  equities  arising  out  of  the  anbject-matter 
of  the  biU. 

There  is  no  question  of  ladieB  appearing 
up<m  the  fitce  of  the  bill  that  could  dtfeat 
any  of  the  rights  of  complainants.  The  cor- 
poratlmt  was  not  formed  until  November  14, 
1906,  and  the  bill  in  this  case  was  filed  June 
12,  100&  The  blU  charges  that  the  1,260 
shares  of  common  stodc,  estimated  as  of  the 
par  Talne  of  glOO  each,  were  paid  for  by  re- 
spondents with  lands  worth  V15,40a  In  othCT 
words,  ¥125,000  worth  of  common  stock  waa 
paid  for  with  gU.400  worth  of  land.  This 
was  In  plain  violation  <^  sectlcHi  26  of  an  act 
approved  October  2.  1008.  See  Gen.  Acts 
Ala.  1006,  p.  827,  wiilch  providea  how  sub- 
scriptions to  capital  stoc^  of  corporations 
may  be  discharged,  and  one  of  the  wi^a  ia  t^- 
a  transfer  of  property  at  Its  reasonable  nl* 
ne.  If  the  allegations  of  the  bill  are  true 
(and  we  must  take  them  to  be  true  for  the 
purposes  of  the  demurm)  then  the  larger 
part— the  difference  between  gl5,400,  the  val- 
ue of  the  land,  and  gl25,000,  the  face  value 
of  the  common  stock — was  a  fiction,  and  com- 
plainants vould  be  entitled  to  relief  agalnrt 
this,  unless  they  have  lost  this  right  ladi- 
es, acquiescence,  or  partidpation  In  the  un- 
lawful and  fictitious  Issue  of  stodc,  or  for 
Bimie  other  snfflciMit  cause.  As  nme  of  theae 
appear  from  the  allegations  of  the  bill,  the 
question  could  not  lie  raised  by  demurrer. 
Hence  the  ground  of  demurrer  attempting  to 
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raiae  this  qiwtlai  was  properly  overruled. 

We  luTe  discussed  and  decided  all  ques- 
ttoDB  presented  and  urged  In  the  brief  of  Rp- 
pdlanta*  cotmsd,  and  find  them  all  against 
arodlants.  The  decree  of  the  judge  Of  the 
dtr  court,  oremiUiig  the  dernnim.  ia  af- 
firmed. 

Affirmed. 

DOWDELU  O.  J.,  and  AKDBRSOM  and 
BAY&B,  33^  concnr. 


BRYANT  T.  WmSBNANT  et  a!. 
(Sapreme  Court  of  Alabama.    May  12,  1910.) 

1.  Schools  and  School  Distbicto  (S  159*)— 
Public  Sceooia— Fbbs  vos  Attbndaitob— 
Right  to  Ezaot. 

Code  1907,  H  1678-1998.  rdatlor  to  the 
public  school  syBtem,  contemiriatea  free  tuition 
to  all  minor  residents  more  than  seven  years 
old ;  but,  ]n  the  absence  of  statutory  provi- 
sioQ  for  a  fund  for  heating:  and  li^htinf  school- 
rooms,  the  county  boards  of  education  may  pre- 
scribe a  reasoiMble  method  for  raisinfr  such 
fund,  e.  g.,  by  imposioe  a  reasonable  incidental 
fee  Dpon  pupils,  and  delegate  its  authority  to 
the  district  boards  and  teachers  to  enforce  the 
method  adopted. 

rBd.  Note.— For  other  ease%  see  Schools  and 
School  tHstricts,  Cent.  Dlf.  |  830;  Dec.  Dig. 
1159.*] 

2.  Schools  and  School  Distbicts  (8  150*)— 
Public  Scnooxfi— Fees  vob  Atiendancii — 

Re  ABO  IT  ABLENHBS, 

A  rale  reqolrios  public  school  pui^ls.  ex- 
eeptlnf  cliildren  of  indigent  parents,  to  pay  an 
Incidental  fee  of  not  less  than  25  cents,  nor 
more  than  $1,  to  provide  a  fond  fbr  heatlnfr 
and  lighting  the  scluwlroonii^  is  reaso'nable,  and 
a  pupil  who  fails  to  comply  with  It  may  be  ex- 
cluded from  attendance. 

[Ed.  Note/— For  other  cases,  see  Schools  and 
ScWl  Dtotriets.  Cent  Dig.  1  3S0;  Dec.  Dig. 
{  159.*] 

Mayfield,  J.,  dissenting  In  part. 

Appeal  from  dty  Court  of  Annlsttm; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Action  by  Bessie  Bryant,  pro  ami,  against 
M.  A.  Whlsenant  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

fnie  suit  was  for  damaiges  allied  to  have 
heen  done  plaintiff  on  account  of  declining 
to  permit  her  to  attend  a  public  school  tan^t 
In  district  No.  23,  In  Calhonn  comity,  of 
whUSk  the  defendants  were  the  district  trus- 
tees. It  Is  alleged  that  the  defendants  In- 
structed the  teacher  not  to  receive  or  teach 
her,  and  that  they  made  the  rules  occluding 
her  from  school.  The  pleas  are  as  follows: 
"(2)  That  In,  to  wit,  the  month  of  October, 
1908,  the  county  board  of  education  of  Cal- 
houn county  adopted  rules  and  r^ulations 
lor  public  schools  of  Calhoun  county,  and 
amongst  other  rules  it  was  provided  'that 
tbcT*  [Qift  district  trustees  of  public  sdiools] 
are  aiith<nized  to  tBsees  and  collect  an  In* 


<ddental  fee  flrom  eadi  pupQ  of  not  lees  than 
25  cents  nor  more  than  $1;  provided  that 
children  of  Indigent  parents  may  be  excused 
from  paying  this  fee.*  And  said  nde  of  said 
oonnt7  board  of  education  was  in  force  and 
effect  on,  to  wit,  the  ISth  day  oC  February, 
1909,  and  sabsequmt  and  jKlor  thweto,  and 
at  ttie  time  and  mattera  complained  of  In  said 
eomiOalnt  That  acting  under  and  by  aur 
UiMity  of  said  rule  the  said  defendants  as 
audi  district  trustees  assessed  an  Incidental 
fee  of,  to  wit;  35  coita  against  eadi  of  the 
pupUs  attending  said  piddle  school  in  district 
No.  28,  In  Calhoun  county,  and  the  said  plain- 
tiff was  (me  of  the  pni^s  In  said  school ;  and 
on  the  ISth  di^  of  Fetwnair,  1900,  as  a  con- 
dition precedent  to  the  tustruction  of  said 
plaintiff,  it  was  required  said  defendants 
that  said  inddental  fee  be  paid  to  the  said 
teadier.  Hiss  Whlteald^  and  the  said  phLiiH 
tiff  and  her  father,  her  next  friend,  failed 
and  refused  to  pay  sndi  tnddental  fee,  and 
thereupon.  In  order  to  enforce  andb  rule  and 
r^nilatlon,  these  trustees,  d^endants  horeln. 
Instructed  the  said  tea<Aier  not  to  hear  tike 
lessons  of  the  plaintiff  tmtU  said  Incidental 
fee  was  paid,  and  the  nonpayment  of  the  said 
incidental  fee  was  the  sole  cause  of  said  in- 
stmetlra  to  said  teacher.  These  defoHSants  ' 
say  that  said  Incidental  fee  of  SS  cents  from 
eadi  pnpil  attending  said  school  was  strictly 
necessary  for  the  purpose  of  providing  wood 
and  watOT,  In  ordw  that  said  sdiool  mis^t 
be  conducted,  that  the  <^ldren  there  attend 
Ing  might  be  comfortable  while  attendims  said 
school,  and  that  the  Instruction  mle^t  be 
properly  given  ttiem;  and  these  defmdants 
further  aver  ttiat  there  was  no  othw  source 
of  obtaining  said  necessaries  than  assessing 
said  incidental  tee."  (4)  Pncttcally  same 
as  2. 

O.  H.  Alexander  and  Tate  &  Walker,  for 
api}ellant   Blackwell  &  Agee,  for  appelleeSL 

ANDERSON.  J.  It  Is  manifest  that  chap- 
ter 41  of  the  Code  of  1907,  which  relates  to 
the  public  school  system  of  the  state,  con- 
templates that  tuition  shall  be  absolutely  free 
to  all  minors  of  the  state  over  the  age  of 
seven.  We  think,  however,  there  is  a  well- 
defined  distinction  between  tuition  and  a  rea- 
sonable Incidental  fee  for  heating  and  11|^1> 
Ing  the  schoolroom.  State  ex  rel.  PrieM  v. 
University  of  Wisconsin,  54  Wis.  159,  11  N. 
W.  472.  And  when  the  statute  makes  no  pro- 
vision for  a  fund  for  this  purpose,  the  county 
boards  have  the  right  to  prescribed  reason- 
able method  for  the  raising  and  collection 
of  this  fund,  and  to  delegate  the  authority  to 
the  district  boards  and  teachers  to  enforce 
said  rules.  We  also  think  that  the  require 
m^t  of  a  reasonable  incidmtal  fee  for  this 
purpose^  ss  a  condition  precedent  to  attend- 
ance. Is  amtemplated  by  the  statate.  In  tiie 
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mbaence  of  any  q>eclal  provlalon  for  same, 
and  that  tbe  rule  set  np  In  special  sdeaa  2 
and  4  was  a  reasonable  one,  and  a  good  de- 
fense to  tbe  plaintiff's  action.  The  trial 
court  pn^Mrly  OTermled  t3ie  dannrren  to 
these  pleas,  and  the  Judgment  must  be  af- 
firmed. 
Affirmed. 

DOWDBLL,  a  7..  and  SIMPSON,  MC- 
QUILLAN, and  8AYBB,  JJ.,  concur  In  the 
<^nloa  and  the  condnslon.  Bf  AYFIBLD,  J., 
concars  in  the  condnsfon,  bat  does  not  think 
that  tbe  law  contemi^ateB  free  tuition. 


KNOX  T.  STATE. 
(Supreme  Court  of  Alabama.   Ma;  10,  1910.) 

1.  Ckiiunai.  Law  (8  1166*)— Haruless  E^bbok 
—Effect  of  Unlawful  Abhest. 

Where  the  record  shows  a  regular  affidavit 
and  warrant  in  due  form,  and  a  Bubsequeot  ar- 
raigoment,  plea  of  not  guilty,  trial,  and  convic- 
tion, an  improper  arrest  betoxe  the  issuance  of 
tbe  warrant  does  not  affect  the  merits  of  tbe 
case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Diff.  {  8100;  Dec.  Dig.  f  1166.*] 

2.  Indictuekt  Ann  iHPontATiON  139*)— 
Motion  to  Quash  ^ocbedings— Tihb  vdb 

Making. 

A  motion  to  quasb  criminal  proceedings  on 
tbe  ground  tbat  defendant  was  arrested  with- 
out a  warrant,  made  after  defendant  had  plead- 
ed to  the  diarge*  and  been  tried  and  competed, 
was  too  late. 

[Ei.  Note.— For  other  cases,  see  Indictment 
and  Infomiati(«,  Cent  Dig.  |  473;  Dec.  Dig. 
f  139.*1 

S.  Cbiuinal  Law  (8  240*)— Holding  Accus- 
ed FOB  TEIAI/—AUTH0B1TT— Constitution - 

AL  PBOVI8ION. 

Under  Const.  1901.  8  ^^7,  making  all  judg- 
es in  tbe  state  conservators  of  tbe  peace,  tbey 
have  a  right  to  bold  a  party  for  trial,  irrespec- 
tive of  tbe  validity  of  the  warrant  of  arrest. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew.  Cent  Dig.  88  49&-^;  I>ec.  Dig.  8 
240.*] 

Appeal  from  Criminal  Court,  Jefferson 
County ;  8.  L.  Weaver,  Judge. 

Will  Knox  was  convicted  of  seljlng  spiritu- 
ous liquors,  and.  appeals.  AflBrmed. 

Alexander  M.  Oarber,  Atty.  Gen.,  for  the 
State. 

SIMPSON,  J.  The  appellant  Sn  this  case 
was  convicted  of  tbe  offense  of  selling  spir- 
Itnous  liquors  contrary  to  law.  Tbe  defend- 
ant ma^a  motion  to  quasb  the  proceedings 
t>H»use^  nrat,  "the  offense  of  which  defend- 
ant waa  tbaxweH  was  not  committed  In  tbe 
presence  of  the  officers  making  the  arrest, 
»ccpt  the  testimony  of  B.  O.  Cbew,  and  that 
said  arrest  waa  made  without  a  warrant;" 
second,  tbat  tbe  commitment  was  made  with- 
out aflldavlt  and  warrant,  and  tbe  warrant 


not  procured  until  afttf  the  commitment  to 
prlatHi. 

The  record  sbows  a  regolar  aflMavlt  and 
warrant,  in.  due  fbrm,  tm  June  S9,  1909,  an 
arraignment  on  September  20,  1900,  and  a 
plea  of  not  guUty,  trial,  and  conviction.  If 
the  defendant  was  impn^terly  arrested  be- 
fore that  time,  it  oould  not  affect  the  merits 
of  this  case.  The  record  also  shows  that  on 
tbe  9tb  of  October.  1909.  tbe  day  whoi  this 
motion  purports  to  have  been  filed,  the  de- 
fendant had  already  pleaded  to  the  diai^, 
been  tried,  and  convicted.  It  was  too  late 
then  to  move  to  qnash  the  proceedings  on  the 
ground  tbat  he  was  arrested  without  a  war- 
rant. No  evidence  seems  to  have  been  intro- 
duced in  support  of  the  motion. 

In  addition  to  what  has  been  said,  all  the 
Judges  in  this  state  are  conservators  of  tbe 
peace  (Const.  1901.  8  157),  and  have  a  right 
to  hold  a  party  for  trial,  irrespective  of  the 
validity  of  the  warrant  of  arrest  Ex  parte 
Thomas,  100  Ala.  101,  13  South.  617;  Pruitt 
V.  State,  130  Ala.  147,  30  South.  451;  9  Bncy. 
PI.  it  Pr.  VP-  1066,  1067;  Ex  parte  Hamilton 
et  aL,  «B  Miss.  98,  139.  8  South.  6& 

There  waa  no  error  in  overruling  tbe  mo- 
Uon. 

The  demurrers,  not  an)earlng  in  tbe  record 
proper,  cannot  be  considered. 
The  Judgment  of  the  court  la  affirmed. 
Affirmed. 

DOWDELL,  C.  J.,  and  McCLELLAN  and 
SAYR^  JJ^  concur. 


SCHULTB  V.  WILKE. 
(Supreme  Court  of  AUbama.   May  12,  1910.) 

1.  Justices  or  the  Peace  i§  2*)— appoxnt- 
HENT— Statutes. 

Acta  1884-,S,'>,  p.  402,  providing  for  tbe 
election  of  justices  of  tbe  peace  In  tbe  late 
city  of  Mobile,  dividing  it  into  eight  precincta, 
and  providing  for  a  justice  for  each,  u  a  local 
law  fixing  tbe  number  of  precincta  and  the  Jus- 
tices of  tbe  peace  thereof,  and  is  not  repealed 
by  tbe  subsequent  Codes,  and  the  number  of 
predncts  and  the  boundaries  can  only  be  chang- 
ed by  tbe  Legislature,  uotwitbstandiQc  Code 
190T,  88  339,  340,  1100.  1107.  4637.  empow- 
ering county  commissioaeni  to  establish  elee- 
tiim  precincts,  and  providing  for  justices  in 
each  precinct,  and  authorising  tbe  governing 
board  of  a  city  to  create  new  wards  and  divide 
tbe  same  into  voting  prefects. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  8  2-*} 

2.  JDBTICBS  of  THE  PkAGI  (8  6*)-^VOIO  JCDO- 
HERT— BCMBDT. 

Where  there  conld  be  under  the  law  no  of- 
fice of  Justice  of  tbe  peace  in  and  for  a  ward 
of  a  city,  a  Justice  porportin?  to  act  as  such 
for  such  ward  was  not  a  de  facto  Justice,  and 
all  Judgments  rendered  by  him  were  void. 

[Ed.  Note.— For  other  cases,  see  Justices  <tf 
tbe  Peace.  Cent.  Dig.  8  9:  Dec.  Dig.  8  6.*] 
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3.  JosncEs  OF  nfB  Peace  (I  192*)  — Void 
Jddguemt— Wakt  or  JuitisbicnoN. 

Certiorari  is  the  proper  remedy  to  leview 
and  quash  void  judgments,  rendered  by  one 
purporting  to  act  as  a  justice  of  the  peace, 
where  he  was  not  even  a  de  facto  justice. 

[E!d.  Notbr-INir  other  cases,  see  Justices  of 
the  Peace,  Cent  Die.  1 Dec;  Dig.  |  ie2.«] 

Appeal  from  City  Court  of  Uobile;  O.  J. 
SetnmeB,  Judge. 

Certkrarl  Henry  Scbnlte  against  Thom- 
as Wllke  to  quash  the  Judgment  From  a 
judgment  denying  relief,  petitioner  qK>ea^- 
Berersed  and  rendered. 

G.  H.  Kruonpel.  for  appellant 

ANDERSON,  J.  The  act  of  1889  (Acts 
1884-85,  p.  402)  provides  for  the  election  and 
regulation  of  justices  of  the  peace  In  such 
territory  In  Mobile  county  as  was  formerly 
embraced  within  tbe  boundaries  of  tbe  late 
city  of  Mobile.  It  divides  said  territory  Into 
eight  precincts,  and  provides  a  Justice  of  tbe 
peace  for  each  one.  13ils.  being  a  local  law, 
was  not  repealed  by  any  of  the  subsequent 
Codes,  and  so  far  as  we  are  advised  bah  not, 
as  to  tbe  number  of  Justices  of  tbe  peace 
precincts,  beai  r^aled  by  any  local  law, 
This  law,  providing  for  only  eight  prednctB 
and  a  Justice  of  the  peace  for  each  one,  does 
not  contemplate  a  tenth  precinct  and  a  Jus- 
tice of  the  peace  for  same.  The  Legislature 
having  fixed  the  number  of  precincts  and  the 
Justices  of  the  peace  for  same,  the  boundaries 
or  divisions,  in  so  far  as  they  relate  to  the 
office  of  Justice  of  the  peace,  could  only  be 
dunged  by  the  Legislature. 

It  Is  true  tbe  county  commlssloneni  are 
authorized  by  general  law  (sections  339  and 
340  of  tbe  Code  of  1907)  to  change  or  estab- 
lish election  precincts,  and  section  4837  pro- 
Tides  for  two  Justices  of  the  peace  in  each 
election  prednct;  but  this  applies  only  to 
those  Justices  and  precincts  not  heretofore 
covered  by  a  local  law.  It  may  also  be  true, 
that  Municipal  Code,  H  1108. 1107,  authorizes 
the  governing  board  of  a  ctty  to  create  new 
wards  and  to  divide  said  wards  into  voting 
piedncts;  but  It  was  not  Intended  that  an 
increase  of  wards  or  voting  preducts  could 
operate  to  change  the  number  of  Justices  of 
the  peace  or  the  territorial  boundary  of  their 
Jurisdiction,  in  the  absence  of  a  repeal  of  tbe 
existing  local  law  on  tbe  subject 

It  therefore  resulte  that  there  could  be  no 
oBUce  of  Justice  of  the  peace  in  and  for  Ward 
10  of  the  dty  of  Mobile,  and  Van  der  Meulen 
was  not  even  a  de  facto  Justice  of  the  peace, 
and  all  Jndgmsnte  raidered  by  him  ^trere 
void,  and  could  not  support  an  appeal,  and 
the  proper  remedy  to  review  and  quash  same 
was  by  common-law  certiorari.  Tallassee 
Falls  y.  Jones,  128  Ala.  424,  29  South.  448: 


Stewart  r.  Cox,  130  Ala.  676,  30  South.  900; 
Beach  T.  Lavender,  138  Ala.  406,  36  South. 

362. 

The  Judgment  rendered  by  Van  der  Meulen 
against  the  petitioner  being  void,  the  action 
of  the  Judge  of  the  city  court  in  falling  to 
quash  same  was  error,  and  a  Judgment  Is 
here  rendered  vacating  said  Judgment 

Reversed  and  rendered. 

DOWDELL,  a  J.,  and  SAYBE  and  BV- 
AN8,  JJ..  concur. 


OWEN  et  al.  v.  MOXOM. 
(Supreme  Court  of  Alabama.    May  12,  19ia) 

1.  BjECTifSNT  (8  16*)  —  Recotebt  on  Pbiob 
Possession— General  Rule— Exception. 

The  general  rule  that  in  ejectment  the 
plaintiff  may  recover  upon  prior  posaession  as 
agaluBt  a  defendant  who  has  a  mere  subsequent 
possesiHon,  and  plaintiff's  recovery  cannot  be 
defeated  by  showing  that  there  ie  or  may  be 
an  outstanding  title  In  another,  does  not  pre- 
vail against  a  defendant  who  acquires  posses- 
sion peaceably  and  in  good  faith  under  colo/  of 
title,  since  in  that  case  the  defendant  can  de- 
feat the  plalntUTa  right  to  recover,  upon  a  pre- 
vious poseeesion,  by  showing  an  outstanding 
title  in  another,  and  without  oonnectlng  him- 
self therewith. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  SI  30-41;  Dec.  Dig.  1 16.^ 

2.  AnvEBSB  Possession  (|  82*Ji— CoLoa  Of  Ti- 
TLE  —  Recobd  —  Statute  Bequibino — To 
Whom  Applicable. 

Code  1907,  §  2830,  requiring  (me  claiming 
by  adverse  possession  to  record  the  deed  or  oth- 
er color  of  title  in  the  office  of  the  judge  of 

?'robate  fo  the  county  where  the  land  lies  for 
0  years  before  he  can  get  title,  applies  only  to 
one  in  possession  as  a  trespasser  or  mere  squat- 
ter, and  not  to  one  who  claims  under  a  bona 
fide  claim  of  purchase. 

[Ed.  Note.— For  other  caaes,  see  Adverse  Pos- 
session. Dec.  Dig.  S  82.*] 

3.  Evidence  (S  273*)— I^xxabattonb— ^ouacn 
OF  Title— Ownership— Admibsibility. 

Though  declarations  made  by  claimants  to 
land  aa  to  the  source  of  title^  whether  in  posses- 
ion or  not,  are  not  admissible  in  evidence 
against  aootner,  a  parly  in  possession  of  land 
may  make  declarations  explanatory  of  his  pos- 
session, either  in  claim  or  disclaim  of  owneruiip, 
which  will  be  admissible  on  the  issue  of  dis- 
puted ownership,  no  matter  who  may  be  par- 
ties, since  possession  is  tbe  principal  fact,  and 
the  declarations  are  part  of  the  res  gestae  of  the 
possession  and  are  admissible,  whether  actually 
on  the  land  or  not  at  the  time  of  the  making  of 
the  declarations. 

TEd.  Note.- For  other  eases,  see  Evidence, 
Cent  Dig.  {§  1108-1120;  Dec.  Dig.  |  273.*] 

4.  Advebse  Possession  (fi  43,  71*) — Deeds— 
CoLOB  op  Title. 

In  ejectment,  the  fact  that  plaintiff's  deed 
from  W.  antedated  the  deed  from  W.'s  grantor, 
A.,  was  not  fatal  to  the  use  of  the  deeds  as 
color  of  title,  nor  did  It  deprive  plaintiff  <rf 
tacking  the  possession  of  A.  to  W.,  and  of  W. 
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to  his  own ;  It  appearing  that  W.  had  been  let 

into  possession  under  A. 

[Ed.  Note.— For  other  cases,  see  AdTcrse  Pos- 
spssion,  Cent  Dig.  SS  213-225;  Dec.  Dig.  18 
43,  71.*] 

ft.  E^IDBNCE   (f  824*)— TiTLB— PBOOF— RlOT- 

TATIOn— Obkuai.  Undkbstandiivo. 

It  is  not  competent  to  ihow,  bj  npata- 
tion  or  general  understanding  In  ttie  nelgnbot^ 
faood,  that  i^alntiff  In  ejectment  owned  or  had 
title  to  the  land. 

[¥Si.  Note.— For  other  caaes,  see  Eridence, 
Gent  Dig.  |  1220;  Dec.  Dig.  |  324.*] 

Adverse  Possession  (f  83*)— PBOor  OT 
Reputation- Whbn  Admissible. 

While  the  existence  of  a  fact  cannot  be 
proved  J>y  notoriety  or  reputation,  yet  in  eject- 
ment, where  the  fact  of  plaintiff's  adverse  pos- 
session is  otherwise  established,  its  notoriety  for 
the  purpose  of  showing  notice  Is  admissible ;  no- 
toriety being  an  element  of  adverse  possession. 

lEd^  Note.— For  other  cases,  see  Adverse  Poa- 
eesaion,  Cent.  Dig.  S9  134,  135;  Dec.  Dig.  | 
33.*] 

7.  TBIAL  (I  86*)— EIVIDENCK  Reuvant  tob 
Cebtain  Pobposes— Objections— Htfeot. 
The  trial  coart  cannot  be  put  in  error  for 
admitting  evidence  relevant  for  certain  purpoeee, 
where  the  objection  attempted  to  keep  ft  oat  en- 
tirely. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  i  226;  Dec.  Dig.  |  86.*] 

&  Bvidenct  <{  121*)  —  Declabations  —  Pab- 
TiEs  IN  Possession— Admissibiutt. 

In  ejectment  it  was  not  error  .to  permit  a 
witness  to  testify  that  the  person  through  whom 
the  plaintiff  derived  title  had  been  trying  to 
sell  witness'  father  the  land  three  years  before, 
where  there  was  evidence  that  be  was  In  pes- 
session,  aa  this  was  part  of  tbe  res  gestee,  and 
It  was  for  the  jury  whether  It  applied  to  tbe  par- 
ticular parcel  of  land. 

iEd.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  H  308,  307-388;  Dec.  Dig.  {  12L*] 


9.  Advebsb  Possession  (8  8C*)— Bvidj 
Glau  of  Titlb— Aouissibilitt. 

In  ejectm^it.  It  was  not  error  to  permit 
tbe  son  of  tbe  peraon  tbroogb  whom  plaintiff 
derived  title  to  testify  that  bis  father  aald  that 
be  felt  be  had  the  right  to  sell  the  land :  it  l>e- 
ing  a  drcumstance  tending  to  show  that  tbe 
father  was  aaaertlng  ownersbipb 

[Ed.  Note.— For  otber  caaes.  see  Advene  Pm> 
aession,  Cent  Dig.  {  eC6;  Dec  Dig.  |  8&*] 

U)l  TUAL  (I  64*)— EIVIDZNCEL 

In  ejectment,  It  was  not  error  to  limit  the 
deeds  offered  by  defendant  to  color  of  title,  in- 
etead  of  mnniment  of  title,  where  the  title 
claimed  was  derived  under  a  tax  sale,  and  what 
purported  to  be  the  assessment  failed  to  sbow 
that  tbe  land  in  question  formed  a  part  of  tbB 
assessment 

tEd.  Note.— For  otber  cases,  see  Trial,  Gent 
Dig.  I  126;  Dec.  Dig.  {  B4.«T 

11.  Tbiai.  (I  199*)— Appeal  and  Bbkob  (| 

928*)— tNSTBUCTIOMS— PBEStJUPTIOHS. 

In  »ectment  an  oral  dia^e  that  it  was 
for  the  jury  to  say  what  constitutes  adverse 
possession  under  the  facts,  and  wbetber  it  ex- 
isted under  the  facts,  was  not  erroneous,  as 
submitting  a  question  of  law  to  tbe  jury,  since 
it  simply  left  ft  to  tbe  jury  to  determine  wbeth* 
er  the  facts  established  plaintiff*s  title  by  ad- 
verse possesion,  and  the  court  on  appeal  must 
assume  that  the  court  charged  as  to  tbe  constitu- 
ents of  adverse  possession,  and  that  tbe  part 
of  the  charge  excepted  to  was  merely  to  call 
upon  the  jury  to  determine  whether  tbe  evidence 


eonatitated  adverse  posseasloii,  under  the  nil* 
of  law  aa  laid  down  by  the  court 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  1467;  pec  Dig.  J  199j*  Appeal  and 
ror.  Cmt  Dig.  ||  8749-^764;   Dee.  Dig.  i 
928.*] 

12.  Appeal  ahd  Butoi      928*)— IhstkcC' 

TIONS— PBESUlCFTCOHa. 

Nor  was  this  presumption  aa  to  tbe  oral 
charge  overcome  by  a  recital  in  the  bill  of  eicep- 
tions  that  "there  was  no  other  part  of  tbe  oral 
charge  which  changed  the  forgoing  stotement 
of  law,"  since  tbe  charge  did  not  attempt  to 
define  adverse  possession,  or  to  Instmct  the  jury 
to  do  so,  but  merely  instructed  than  to  detep- 
mine  wbetber  adverse  possession  existed  under 
tbe  facts,  not  what  constituted  In  law  adverse 
possessiim. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  928.*] 

18.  Advkbsb  Possession  (|  116*>— InsTEtrc- 
noNS. 

It  was  not  error  to  charge  that  if  A.  was 
in  adverse  possession  of  the  laud  sued  for  for 
more  than  10  years  prior  to  1898,  daimin^  own- 
ership, and  remained  in  possession  until  W. 
bought  from  him,  and  W.  remained  in  posses* 
sion  until  delivery  of  possession  by  him  to  jdain- 
tiff,  and  that  plaintiff  was  in  possession,  throuA 
his  tenanta,  until  ousted  by  defendant  in  1906, 
then  tbe  verdict  must  be  for  plaintiff,  since  It 
only  hypotiiesized  adverse  possMwon,  and  did 
not  attempt  to  define  or  set  out  the  ingredients. 

IBA.  Note.— For  other  cases,  aee  Adverse  Po» 
session.  Cent  Dig.  8  66;  Dec  Dig.  ( 

14.  EjBCTicBNT  (8  106*)— Declaration  of  Ad- 
VEBSE  Claim— FiLiHCt—QiTESTiON  fok  Jubt. 

Whether  plaintiff  in  ejectment  should  or 
should  not  have  filed  a  declaration  nnder  Acts 
1893,  p.  478,  as  to  an  advezae  claim  was  a  ques- 
tion of  fact  for  the  inry. 

[Ed.  Note.— For  other  eaae%  see  Bjeetmwt, 
Dec  Dig.  I  10a*l 

15.  ADTEBBB  POSBUSIOIC  (S  U6*)— IHBIBUO- 

noNs. 

.  In  ejectment.  If  plaintiff's  predecessor  held 
under  a  bona  fide  purchase,  luaintiff  did  not 
bave  to  file  a  declaration  nnder  Acts  1893,  p. 
478,  and,  if  he  did  not  so  hold,  his  holding 
after  the  act  oould  not  constitute  adverse  pos- 
session ;  hence  it  was  not  error  to  charge  that, 
if  the  jury  believed  that  plaintiff  had  such  an 
adverse  possesaion  as  the  land  was  susceptible 
of  for  10  years  prior  to  the  time  defendant  tst- 
tered  into  possession,  tbe  verdict  must  be  for 
Xdaintlff,  since  in  tbe  abstract  It  was  correct, 
and  hy^tbesiced  a  recovery  upon  an  adverse 
possession  of  10  yean^  and  if  tbe  holding  was  not 
adverse  after  the  act  <rf  1898  the  diarge  In  iw 
way  infringed  the  rule  resulting  on  a  faOnrs 
to  register  the  claim. 

[Ed.  Note.— For  other  casei^  ass  Advezas  Pos- 
session, Dec  Dig.  8  lie-*] 

16.  Appeal  and  Ebbob  Q  1064*}— HawLnS 
Ebbob— iNBTBtrcnONB. 

In  ejectment,  a  charge  fliat;  to  constltals 
an  ouster  or  adverse  possession  of  wild  land, 

it  is  not  necessary  that  the  one  claiming  pos- 
session should  remain  on  the  land,  or  that  he 
should  have  any  improvementa  tbere<A,  and  it 
he  exercises  acts  of  ownership,  and  haa  sodi 
possession  aa  the  land  Is  susceptible  of,  sndi  as 
cutting  timber,  keep4iv  off  iatrudera,  Mying  tax> 
ee,  offering  to  sell  it  cutting  trees  off  the  land, 
selling  trees  off  the  land,  cutting  board  timber 
off  of  it,  and  giving  penons  permisdm  to  gat 
wood  and  light  wood  off  the  land,  then  toA 
acts  may  constitute  an  actual  adverse  possaa> 
sion,  did  not  instruct  that  the  facts  hypothesis- 
ed amounted  to  adverse  poaaeesion,  bat  that 
they  might  do  so,  whether  the  party  was  la 
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pcweBdop  under  a,  paper  title,  or  coIot  of  title, 
or  not;  and,  though  the  diaivo  vu  not  eoni* 
maudabl^  It  wu  not  nveiwUe  error. 

[Bid.  Mote^For  other  CMCi,  see  Appeal  and 
Brror,  Dec  Dig.  i  1004.*] 

17.  Advdbb  FonnsiON  (I  116*)— Ihstbuo- 

In  ejectnient,  It  was  not  error  to  refuse  a 
ebaree  that,  nnless  the  jury  was  reasonably 
aatiMGed  that  plaintiff's  predecessor  was  in  ad- 
vexae  possesidon  claiming  owoerehlp  for  not 
less  than  10  yeazs  prior  to  Febmary  11,  1893, 
plaintiff  coald  not  recover  by  reason  of  any  title 
in  his  predecessor,  unless  his  predecessor  was 
in  possesion  under  a  bona  fide  claim  of  pui^ 
diaae,  claiming  adversely  for  10  years,  unce 
it  wa>  calculated  to  mislead  the  jury  to  the 
contJusion  that  plaintiff  could  not  recover  unless 
the  possession  of  his  predecessor  was  coupled 
with  a  bona  fide  claim  of  purchase  for  10  years 
prior  to  the  statute  of  1893. 

lEA.  Note.— For  other  case^  see  Advene  Pos- 
sesion, Dec  Dig.  I  U&*] 

Appeal  from  Carcult  Court,  Cl^ume  Coun- 
ty; John  Pelliain,  Jndgfe 

Action  b7  Fbllllp  S.  Moxom  agalmit  W.  T. 
Owen  and  ottaen.  Judgment  for  plolntlC^  and 
defendants  appeal.  Affirmed. 

The  oral  charge  of  the  court,  excepted  to, 
la  as  follows :   "It  la  for  yon  to  say  what  does 
conatitate  adverse  poBseeslon  under  the  facts 
in  this  ease,  and  whetbw  it  flxlated  wndsae  the 
'facta." 

The  following  charges  were  given  at  plaln- 
tlfTs  request :  "(1)  Gentlemen  of  the  Jury,  I 
charge  yon  that  if  Mr.  Armstrmig  was  in  the 
adverse  possession  of  the  land  sued  for.  for 
more  than  10  years  prior  to  1893.  claiming 
to  own  the  same  as  his  own,  or  as  a  partner 
In  the  firm  of  Johnston  &  Oo.,  and  remained 
in  possession  until  the  time  that  Wallace 
bought  from  him,  and  that  after  Wallace's 
purchase  he,  the  said  Wallace;  remained  in 
possession  notll  the  delivery  of  the  possession 
to  Moxom  by  him  under  his  deed,  and  the 
said  Moxom.  acting  through  his  tenants,  re- 
mained in  possession  of  the  same  until  Owen 
ousted  him  in  the  fall  of  1908,  then  your  ver- 
dict must  be  for  the  plaintiff.  (2)  Qentlemen 
of  the  Jury,  if  you  are  reasonably  satisfied 
from  the  evidence  that  the  plaintiff  and  those 
under  whom  he  claims  had  such  an  adverse 
possession  of  the  land  as,  from  its  wild  na- 
ture, it  was  susc^lble  of,  for  10  years  prior 
to  the  time  that  Owen  entered  into  posses- 
sion, then  your  verdict  must  be  for  the  plain- 
tiff. (3)  Gentlemen  of  the  jury,  to  constitute 
an  ouster  or  adverse  possession  of  wild  or 
unimproved  land,  it  Is  not  necessary  that  the 
person  claiming  the  i>osseeslon  should  remain 
on  the  land,  or  that  he  should  have  any  im- 
provements thereon.  If  such  person,  claim- 
ing the  possession,  exercises  acts  of  owner^ 
ship  over  the  land,  and  has  such  possession 
of  the  land  as,  from  its  wild  character,  It  is 
ansceptible  of,  libe  cutting  timber  therefrom, 
keeping  off  intruders,  paying  taxes,  offerli^ 
to  aell  It,  cutting  trees  off  the  land,  seilUng 


trees  off  the  land,  cutting  board  Umber  off 
of  it,  and  giving  persons  permission  to  get 
wood  and  light  wood  off  the  land,  then  such 
acts  may  constitute  an  actual  adverse  posseft- 
slon  of  such  wild  or  unimproved  land." 

The  following  cba^  was  refused  to  the  de- 
fendant: "{S)  The  court  diarges  the  Jury 
that,  unl^s  th^  are  reasonably  satisfied 
from  the  evidence  that  Armstrong  was  In  the 
adverse  possession  of  the  land  sued  for.  claim- 
ing to  own  the  same,  for  not  less  than  10 
years  before  the  11th  day  of  February,  1893, 
plaintiff  would  not  t>e  entitled  to  recover  fay 
reason  of  any  title  in  Armstrong,  unless  the 
Jury  should  further  believe  that  Armstrong 
was  In  possession  under  a  'bona  fide  claim  of 
purdiase,  dalming  the  said  land  adversely 
for  a  period  of  10  years." 

Knox,  Adcer  ft  Blackmon,  for  aniellantB. 
Blackvell  ft  Agee,  for  appellee. 

ANDERSON.  J. .  The  general  rule  Is  that 
in  an  action  of  ejectment  tiie  plaintiff  may 
recover  upon  prior  possession  as  against  a 
defendant  who  has  a  mere  subsequent  pos- 
session, and  such  defendant  cannot  defeat 
the  plaintiff's  recovery  by  showing  that  there 
is  or  may  be  an  outstanding  tiUe  In  another. 
10  Am.  ft  lEng.  Ency.  of  Law,  487 ;  Green  v. 
Jordan,  83  Ala.  220.  3  South.  513,  &  Am.  St 
Rep.  711;  Roe  v.  Doe,  48  South.  49;  Dodge 
V.  Irvington  Land  Co..  158  Ala.  91,  48  South. 
383,  22  L.  E.  A.  (N.  S.)  1100.  This  rule  does 
not  prevail,  however,  against  a  defendant 
who  acquires  the  possession  peaceably  and 
In  good  faith  under  color  of  title;  for.  If 
such  is  the  case,  the  defendant  can  defeat 
the  plalntifTs  right  to  recover,  upon  a  previ- 
ous possession,  tty  showing  an  outstanding  ti- 
tle in  another  and  without  connecting  him* 
self  therewith.  McCreary  v.  Jackaon  Lumber 
Co.,  148  Ala.  247,  41  South.  822. 

In  the  case  at  bar  the  plaintiff  proved  s 
prior  possession,  but  the  defendant  proved  a 
possession  under  a  purchase  and  color  of  ti- 
tie,  end  also  proved  an  outstanding  title  In 
Henderson,  the  patentee;  and  the  plaintiff 
was  then  put  to  proof  of  titie  by  establishing 
one  superior  to  Henderson's,  and  which  was 
attempted  by  showing  adverse  possession  by 
himself  and  those  under  whom  he  holds  for 
a  sufficient  length  of  time  for  It  to  ripen  into 
title,  and  which  question  was  properly  sub- 
mitted to  the  Jury,  as  there  were  many  pos- 
sessory acts  shown  by  Armstrong  and  those 
holding  under  him.  Indeed,  almost  every 
possessory  act  to  which  the  character  of  the 
land  was  susceptible  was  proven. 

Neither  was  the  defendant  entitled  to  the 
general  charge,  upon  the  theory  that  there 
was  no  declaration  or  claim  filed,  in  the  pro- 
bate office,  of  an  adverse  claim,  or  becanse 
Armstrong  was  holding  for  the  Jtrimston 
Company  and  there  had  been  no  suflOcient 
repudiation  of  Qheir  tide  by  him.  The  stat* 
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nte  (BecUon  2830.  Code  1907)  requiring  regis- 
tration applies  only  to  one  in  possession  as  a 
trespasBer  or  mere  squatter,  and  not  to  one 
who  claims  under  a  bona  fide  claim  of  pur- 
chase. Roe  T.  Doe,  159  Ala.  €14,  48  South. 
1063;  Holt  T.  Adams,  121  Ala.  664,  25  South. 
716;  Sledge  t.  Slngley.  139  Ala.  346,  37  South. 
98.  There  was  evidence  from  which  the  jury 
could  Infer  that  Armstrong  was  In  possession 
under  a  bona  Qde  claim  of  purchase,  and  the 
trial  court  did  not  err  in  not  assuming,  as 
matter  of  law,  that  Armstrong  could  not  hold 
adversely  after  the  act  of  1893  (Acts  1892-93, 
p.  478),  unless  be  had  filed  a  written  declara- 
tion In  the  probate  o03ce.  It  Is  true  that  the 
proof  tended  to  show  that  Johnston  Compa- 
ny, and  not  Armstrong,  had  purchased  or  en- 
tered the  land;  but  it  also  showed  that  Arm- 
strong owned  an  Interest  in  same,  and  that 
be  was  holding  under  the  claim  of  said  John- 
ston Company.  Whether  Armstrong  held  ad- 
versely to  Johnston  Company  or  not,  or  his 
possession  could  not  be  tacked  onto  those 
holdlt^  under  him,  as  to  all  of  the  land,  did 
not  entitled  the  defendant  to  the  general 
charge,  as  there  was  proof  that  Armstrong 
claimed  an  Interest  In  the  land,  and  the  plain- 
tiff was  entitled  to  his  nndlvlded  interest,  and 
the  general  charge,  or  those  questioning  Arm- 
strong's right  to  claim  adversely  to  the  John- 
ston Company,  did  not  except  the  Interest  of 
Armstrong  in  the  land,  whether  he  was  hold- 
ing the  other  Interests  for  Johnston  Company 
or  not, 

It  is  true  that  declarations  made  by  claim- 
ants to  land  as  to  the  source  of  title,  whether 
In  possession  or  not,  are  not  admissible  In 
evidence  as  against  another.  Doe  v.  Clayton, 
81  Ala.  391,  2  South.  24;  Daffron  v.  Crump. 
G8  Ala.  77.  But  a  party  In  possession  of  land 
may  make  declarations  explanatory  of  his 
possession,  and  either  claim  or  disclaim  own- 
ership of  the  property,  and  such  declarations 
may  be  given  in  evidence,  in  an  issue  of  dis- 
puted ownership,  no  matter  who  may  be  par- 
ties to  the  suit  Possession  tteing  the  prin- 
cipal fact,  such  declarations  are  admissible 
as  part  of  the-  res  gestae  of  the  possession  it- 
self, and  are  admissible  when  made  by  a  par- 
ty while  on  the  land,  or  In  possession  there- 
of, whether  actually  on  the  land  or  not  at  the 
time  of  making  same.  Payne  v.  Crawford, 
102  Ala.  398,  14  South.  854,  and  authorities 
there  cited.  There  was  proof  tending  to  show 
that  Armstrong  was  In  the  possession  of  the 
land  when  he  wrote  the  letter  to  Wallace, 
which  was  a  mere  claim  of  ownership  of  the 
land,  and  did  not  relate  to  the  source  of  his 
title,  and  the  trial  court  did  not^err  in  admit- 
ting the  letter  in  evidence. 

There  was  no  error  in  refusing  to  exclude 
the  conversation  between  Wallace  and  Arm- 
strong, as  there  was  evidence  that  Armstrong 
was  in  possession  of  the  land,  and  was  ac- 
tually on  It  when  the  conversation  was  had. 
It  is  trne  that  some  of  the  declarations  of 
Armstrong  related  to  the  source  of  his  claim 
or  title;  but  some  of  them  showed  that  he 


was  claiming  to  be  the  owner  of  the  land,  and 
the  motion  to  exclude  did  not  sqmrate  the 
good  from  the  bad.  Nor  was  the  question 
asked  calling  for  the  conversation  subject  to 
the  objection  made  to  same. 

The  fact  tliat  the  deed  from  Wallace  to 
Moxom  may  have  antedated  the  one  from 
Armstrong  to  Wallace  was  not  fatal  to  the 
use  of  the  deeds  as  color  of  title;  nor  did  It 
deprive  this  plaintiff  of  ta<^ing  the  posses- 
sion of  Armstrong  to  Wallace,  and  that  of 
Wallace  to  his  own.  The  proof  shows  that 
Wallace  -had  been  let  into  poneasion  under 
Armstrong. 

It  Is  not  competent  to  show,  by  reputation 
or  general  understanding  In  the  neighbor- 
hood, that  a  ptaintlfT  in  an  action  of  eject- 
ment owned  or  had  title  to  the  land.  Good- 
son  V.  Brothers,  111  Ala.  580,  20  South.  443. 
But,  while  the  existence  of  a  fact  cannot 
be  proved  by  notoriety  or  reputation,  yet, 
where  the  fact  is  otherwise  established,  its 
notoriety,  for  the  purpose,  of  showing  notice, 
and  which  said  notoriety  Is  an  element  of  ad- 
verse possession,  may  be  shown.  Tenn.  Co. 
V.  Linn,  123  Ala.  138,  26  South.  246,  82  Am. 
St.  Rep.  108;  Woods  v.  Montevallo  Co.,  84 
Ala.  564,  S  South.  475,  6  Am.  St.  Rep.  393: 
Humes  V.  O'Bryan,  74  Ala.  81.  There  was 
evidence,  Independent  of  the  fact  that  the 
land  was  known  as  the  Armstrong  land, 
showing  that  Armstrong  was  in  possession, 
and  the  fact  that  the  land  was  so  known 
was  a  circumstance  to  show  that  his  posses- 
sion was  notorious.  If  It  traded  to  show 
ownership,  or  facts  other  than  the  notoriety 
of  the  possession,  the  appellant  should  have 
requested  a  limitation  to  this  effect,  but  can- 
not put  the  trial  court  in  error  for  letting  it 
in,  as  it  was  relevant  for  certain  purpoties, 
and  the  objection  attanpted  to  keep  it  out 
entirely. 

There  was  no  error  in  i>ermlttiug  the 
witness  Phillips  to  testify  that  Armstrong 
was  trying  to  sell  his  father  the  land  three 
years  after  the  surrender.  There  was  evi- 
dence that  he  was  In  possession,  and  this  was 
part  of  the  res  gestae,  and  it  was  a  question 
for  the  Jury  as  to  whether  or  not  it  applied 
to  this  particular  parcel  of  land,  as  It  was 
in  section  30,  north  of  his  old  home. 

The  motion  to  exclude  the  evld^ce  of  Hen- 
ry W.  Armstrong  that  his  father  said  that 
be  felt  be  had  a  right  to  sell  the  land  was 
not  subject  to  the  grounds  of  the  motion. 
Whether  properly  expressed  or  not,  it  was  a 
circumstance  tending  to  show  that  he  wa!> 
asserting  ownership  thereto,  and  was  compe- 
tent, relevant,  and  material. 

The  trial  court  did  not  err  In  limiting 
the  deefls  offered  by  the  defendant  to  color  of 
title.  Instead  of  muniment  of  title.  The  title 
claimed  under  the  deed  was  derived  under 
and  by  virtue  of  a  tax  sale,  and  which  must 
have  compiled  with  the  statute  in  order  to 
vest  the  purchaser  at  the  sale  with  a  title. 
It  is  sufiiclent  to  say  that  what  purports  to 
be  the  assessment  <m  agreed  page  42  of  tiie 
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record,  falls  to  sbow  that  the  lancL  In  ques- 
tion formed  a  part  of  the  assessment 

The  trial  court  will  not  be  put  In  error  for 
so  much  of  the  oral  charge  as  was  excepted 
to  by  the  appellant  nils  charge  did  not 
snbmlt  a  qneetlon  of  law  to  the  Jmr.  It  sim- 
ply left  It  to  tbem  to  determine  whether  or 
not  the  f^cts  in  the  case  established  the 
plaintiff's  title  by  adTerse  possessicm.  It  did 
not  leave  It  to  the  Jnry  to  determine  the 
l^ial  deflnltioiD  or  meaning  of  adverse  posses- 
sion, bat  to  determine  whether  the  facts  as 
given  in  evid«ice  constituted  adverse  posses- 
sion, doubtless  under  the  rule  of  what  was 
adverse  poaseeslon,  as  probably  laid  down  by 
tbe  court.  We  must  assume  that  the  court 
instructed  the  Jury  as  to  the  constituents  of 
adverse  possession,  and  that  so  much  of  the 
cbarge  as  was  excepted  to  was  merely  to  call 
upon  the  jury  to  determine  whether  or  not 
the  evidence  constituted  adverse  possession 
under  the  rule  of  law  as  laid  down  by  the 
court  This  presumption  as  to  the  oral 
charge  is  not  overcome  by  the  recital  In  the 
bill  of  exceptions  that  "there  was  no  other 
part  of  the  oral  charge  which  changed  the 
foregoing  statement  of  the  law."  The  oral 
charge  did  not  attempt  to  define  adverse  pos- 
session, or  to  Instruct  the  Jury  to  do  so,  but 
merely  Instructed  them  to  determine  whether 
or  not  adveise  possesion  existed  under  the 
facts  in  the  case — ^not  what  constituted,  In 
law,  adverse  possession,  but  whether  or  not 
it  existed  under  the  facts. 

There  was  no  error  in  giving  charge  1  at 
the  request  of  the  plalotlCC.  It  hypothesized 
advene  possession  In  the  concrete,  did  not  at- 
t^pt  to  define  or  set  out  the  Ingredients^ 
and  whether  the  court  would  or  would  not 
have  been  Justified  In  refusing  It,  for  falling 
to  set  out  the  constituents  of  adverse  posses- 
sion, we  need  not  decide;  but  It  Is  sufficient 
to  say  there  was  no  error  In  giving  same. 

There  was  no  error  in  giving  charge  2  at 
the  request  of  the  plaintiff.  Whether  the 
plaintiff  should  or  should  not  hare  filed  a 
declaration,  under  the  act  of  1893,  as  to  an 
adverse  claim,  was  a  question  of  fact  for  the 
Jury.  If  Armstrong  held  under  a  bona  flde 
purchase,  he  did  not  have  to  file  the  declara- 
tion. On  the  other  hand,  if  he  did  not  bold 
under  a  bona  flde  claim  of  purchase,  bis  hold- 
ing after  the  act  of  ]893  could  not  consti- 
tute an  adverse  possession  after  that  period. 
The  result  is  the  charge  is  In  the  abstract 
correct  and  hypothesizes  a  recovery  upon 
an  adverse  possession  for  10  years.  If  the 
holding  was  not  adverse  after  the  act  of 
1893,  the  charge  In  no  way  Impinged  the  rule 
resulting  from  a  failure  to  file  the  claim  in 
case  Armstrong  was  not  claiming  under  a 
bona  flde  claim  of  purchase. 

Cbarge  3,  given  at  plaintiff's  request,  did 
not  instruct  that  the  facts  hypothesized 
amounted  to  adverse  possession,  but  that 
tbey  may  do  bo  ;  and  we  think  they  might, 


5S1 

whether  the  party  was  In  possession  under  a 
paper  title,  or  color  of  title,  or  not.  The 
charge  hyimthesizes  many  more  possessory 
acts  than  those  intimated  to  be  insufficient  in 
the  case  of  Alexander  v.  Savage,  90  Ala.  383, 
8  South.  93,  We  do  not  commend  this  charge, 
but  do  not  think  it  was  reversible  error  to 
give  same. 

The  trial  court  did  not  err  In  refusing 
charge  5,  requested  by  the  defendant  It 
was  calculated  to  mislead  the  Jury  to  the 
conduslon  that  the  plaintiff  could  not  recov- 
er unless  the  possession  of  Armstrong  was 
coupled  with  a  bona  flde  claim  of  purchase 
for  a  period  of  10  years  prior  to  the  statute  of 
1893. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 
Afllrmed. 

noWDBIJU  C.  J.,  and  McCLELLAN  and 
SAYBE,  3 J.,  concur. 


(126  La.) 
No.  17.02G. 
CAGE  V.  QUAKER  REALTT  CO.,  Limited. 
(Supreme  Court  of  Louisiana.   April  20,  l»ia 
Rehearing  Denied  May  24,  1910.) 

(Sylloiut  "by  the  Court.) 

Taxation  (S  730*)— Sale  fob  Taxes— Adjudi- 
cation TO  State— Ettect. 

Plaiatiff  being  in  possession  of  certain  prop- 
erty enjoined  the  i^dng  of  the  defendant  m 

posacsaioQ  of  the  same  under  a  writ  of  pos- 
sossion,  which  was  granted  to  him  as  holder 
of  an  auditor's  deed  dated  in  October,  1902, 
executed  to  him  under  Act  No.  80  of  1SS8. 
The  property  had  been  adjudicated  to  the  state 
In  1H83  at  a  tax  sale  for  delinquent  state  taxes. 
It  was  reoffered  for  sale  by  the  state  under  Act 
SO  of  1888  and  adjudicated  to  it.  At  that  time 
plaintiff  was  in  possession  of  the  property,  but 
without  title,  and  had  been  for  many  years,  but 
not  sufficiently  long  for  him  to  have  acquired 
ownership  by  prescription.  The  state  did  not 
take  poBHCBsion  under  the  adjudication  to  it. 
At  the  time  defendant  soofcbt  to  take  posses- 
sion  under  the  auditor's  deed,  plaintiff  had  been 
in  possession  long  enough  to  have  acquired  by 
prescriptloa.  The  district  court  rendered  Judg- 
ment adverse  to  the  plaintiff,  and  he  appealed. 
Held  that,  through  the  second  adjudication  to 
the  state  its  title  became  good  and  perfect  (sec- 
tion 1,  Act  No.  80  of  1888),  and  plalntirs 
right  to  invoke  prescription  was  cut  off. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  730.*] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  John  St.  Poul',  Judge. 

Action  by  Calhoun  Cage  against  the  Quaker 
Realty  Company,  Limited.  From  the  Judg^ 
ment,  plaintiff  appeals.  Affirmed. 

Geo.  H.  Terrlberry  and  Meyer  S.  Drelfns, 
for  appellant  WUIIam  Winans  Wall,  for  ap- 
pellee. 

NICHOLLS,  J.  PlalnUff  alleged  that  he 
was  the  owner  of  the  following  described  real 
estate,  situated  In  the  dty  of  New  Orleans: 


•For  otfev  csMS  SM  same  topic  and  section  NUMBBB  la  Dee.  A  Am.  Digs.  1907  to  date,  ft  Repart«r  ludaxw 
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"A  qertaln  triancular  square  of  croimd  in  the 
First  municipal  cUstrlct,  bounded  hj  Roman, 
Prienr,  Melpomene  and  Thalia  streets,  measar- 
ing  aa  follows:  Fifty-eight  <5S)  feet  nine  (9) 
Inches  and  three  lines  (3)  front  on  Roman  street, 
one  hundred  and  thirty  (130)  feet,  one  (1)  inch 
and  four  (4)  lines  In  front  on  Prieur  street  by  a 
depth  of  three  hundred  and  two  (302)  feet, 
eu:ht  (8)  inches  and  six  (6)  lines  in  front  on 
Melpomene  street  and  three  hundred  eleven  (311) 
teet  one  (1)  line  on  a  line  running  frcon  Roman 
street  to  Prieur  street,  being  the  dividing  line 
between  the  Annunciation  and  Nona  Faubourg, 
the  whf^e  American  measnre." 

That  petitioner  had  acquired  the  ownenhlp 
of  aald  real  estate  by  the  prescription  of  30 
years,  having  bad  actual  physical  and  unlntei- 
rupted  poweealon  of  said  real  estate  since 
the  year  A.  D.  1869. 

That  the  Quaker  Realty  Company,,  Limited, 
bad  caused  to  be  Issued  by  this  honorable 
court,  In  the  matter  styled,  "In  re  Quaker 
Beal^  Co.  Ltd^  Praying  for  Possession,  No. 
80,355,"  two  writs  of  possession,  one  directed 
to  petitioner,  and  one  directed  to  Adam  Wil- 
son, and  that  dvll  sheriff  would  deliver  unto 
the  Quaker  Realty  Company,  Limited,  posses- 
sion of  said  prop^ty  unless  restrained  by 
this  honorable  court 

That  Adam  Wilson  was  occupying  said 
properly  with  petitioner  and  by  permission 
of  petitioner,  who  was  the  sole  owner  there- 
of; that  said  Quaker  Realty  Company,  limit- 
ed, claimed  title  to  said  property  by  virtue  of 
an  alleged  and  pretended  tax  sale  made  to 
its  author,  the  Aztec  Land  Company,  In  ac- 
cordance with  section  3  of  Act  80  of  1888; 
that  said  tax  sale  as  well  as  the  taxes  and 
assessments  whereon  It  was  based  were  null, 
void,  and  of  no  effect,  for  the  reason  that  so 
much  of  aald  square  of  ground  as  this  peti- 
tioner claimed  the  owner^lp  of  was  not 
Included  In  said  assessment,  and  for  the 
further  reason  that  said  assessment  was  In 
the  name  of  a  person  who  had  no  title  to  said 
property,  and  it  was  therefore  null,  void,  and 
without  effect,  and  should  be  annulled,  avoid- 
ed, and  canceled;  said  sale  was  void  for  the 
further  reason  that  no  notice  thereof  was 
given  as  required  by  law,  and  for  the  further 
reason  that  all  the  proceedings  cnlmlnating 
In  said  sale  were  Illegal;  that  the  Quaker 
Realty  Company,  Limited,  was  utterly  with- 
out title  to  such  land  In  said  square  of 
ground  as  was  herein  described,  and  the  caus- 
ing of  the  aforesaid  ex  parte  writs  to  t>e  Is- 
sued was  simply  and  solely  one  of  the  steps 
in  a  fraudulent  plan  to  dispossess  petitioner 
of  real  estate,  the  ownership  and  full  and 
sole  title  to  which  petitioner  had  acquired 
by  the  prescription  of  30  years,  and  petition- 
er specifically  charged  fraud. 

That  a  writ  of  injunction  should  Issue  re- 
straining said  Quaker  Realty  Company,  Lim- 
ited, and  H.  B.  McMurray,  dvU  .sberlft,  for 
the  parish  of  Orleans,  state  of  Louisiana, 
from  proceeding  further  with  the  executloD 
of  the  writs  of  possession  as  heretofore  re- 
fmred  to;  that  the  value  of  the  pn^^orty 
 taec^  reforred  to  was  about  the  sum  of 


In  view  of  the  premises  he  prayed  that  a 
vrrlt  of  injunction  issue  herein  rajolning  and 
restraining  said  Quaker  Realty  Company. 
Limited,  and  H.  B.  McMurray,  civil  shKitf 
of  the  parish  of  Orleans,  from  proceeding  any 
further  with  the  execution  of  the  writs  of 
possession  obtained  In  the  suit  styled  "In  re 
Quaker  Realty  Company  Ltd.,  Praying  for 
Possession.  No.  85,356,"  of  the  docket  of 
this  cotut;  that  aald  Quakw  Realty  Com- 
pany, Limited,  throu^  its  proper  officer,  be 
dted  to  appear  and  answer  hereto,  and  that 
after  legal  proceedings  had  there  be  Judg- 
ment against  said  Quaker  Realty  Company, 
Limited,  and  that  this  Injunction  be  main- 
tained, and  that  petitioner  be  recognized  as 
the  owner  of  so  much  of  said  square  of 
ground  as  was  described  herein;  that  said 
pretended  tax  sale,  in  so  far  as  it  might 
purport  to  conv^  title  to  said  property  owned 
by  petitioner  and  hereinabove  fully  described, 
be  annulled,  avoided,  and  canceled.  He  fur- 
ther prayed  for  costs,  and  for  such  other  and 
further  orders  as  the  nature  of  the  cause 
might  require,  and  law  and  equity  permit. 

The  Injunction  prayed  for  was  ordered  to 
be  Issued  and  was  Issued.  Defendant  filed 
an  ^ception  that  plalntUTs  petition  disclosed 
DO  cause  of  action. 

It  afterwards  answered,  pleading,  first, 
a  general  denial.  Furtha  answralng.  It 
averred:  That  It  purdiased  from  the  Aztec 
Land  Company,  Limited,  on  the  13th  day  of 
March,  1905,  the  following  described  proper- 
ty, to  wit,  a  certain  triangular  square  of 
ground,  situated  in  the  city  of  New  Orleans, 
La.,  In  the  Fourth  municipal  district  of  said 
dty,  and  bounded  by  Roman,  Prienr, 
pomene,  and  Thalia  streets;  that  t3ie  Aztec 
Land  Company,  Limited,  purchased  said  prop- 
erty from  the  auditor  of  public  accounts,  act- 
ing by  virtue  of  section  3  of  Act  No.  80  of 
1888,  and  Act  126  of  1896,  with  the  right  to 
be  sent  Into  possession  In  accordance  with 
the  provisions  of  section  3  of  Act  80  of 
1888 ;  that  said  property  van  bid  in  for  and 
adjudicated  to  the  state  of  Louisiana  for  the 
delinquent  state  taxes  of  the  year  1888,  a»* 
sessed  in  the  name  of  John  Hanley  or  John 
Holl^,  1^  Joseph  Dei^oslto,  the  duly  ap- 
pointed and  authorised  d^utr  of  Jamea  D. 
Houston,  state  tax  collector  of  the  First  or 
Upper  district  of  the  dty  of  New  Oriaans. 
La.,  at  an  offering  thereof  under  Act  Na  06 
of  1882,  on  December  13.  1884,  at  the  prin- 
cipal front  door  of  the  building  in  which  the 
dvll  district  court  in  and  for  the  parish  of 
Orleans  was  held,  and  that  on  February  4, 
1885,  said  Joseph  Desposlto,  deputy  aforesaid. 
In  his  official  capadty  executed  an  act  of 
sale  of  said  property  In  notarial  form  to  the 
state  of  Louisiana  befbra  Jos^ili  Hall  Spear^ 
ing,  then  a  notary  puUic  ot  this  dty*  whldi 
act  of  sale  was  r^^lstered  In  the  conveyance 
office  in  Book  122,  folio  276. 

Tliat  said  property  was  forfdted  to  Hia 
state  of  Louisiana  for  the  dellnqneot  atata 
taxes  of  the  years  1871  to  1877,  IndoiiTak  im- 
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der  the  Revcome  lawa  oi  1871  (Act  Na  42,  of 
18TD  and  1B77  (Act  No.  06^  of  1B77},  teepectlTe- 
ly,  tlieni  baring  been  a  e^karate  forfeltnia 
Cor  eacb  of  saUl  yean,  1871  to  1877,  IzkelnslTe, 
aa  would  appear  moie  fully  from  Uw  llBte  of 
deUnqumt  state  tax  papm  for  said  yean, 
<m  fUe  In  tbe  office  of  the  auditor  4^  public 
accouDtB,  roister  of  cony^ances,  and  the 
recorder  of  mortgages,  and  that  said  taxes 
for  said  years  or  any  of  them  were  not  paid 
by  any  former  owner  prior  to  said  forfeitures, 
nor  has  said  property  ever  been  redeemed 
firom  any  of  them. 

That  r^qtondent's  said  tax  titles  to  said 
property  had  been  quieted  and  conflnued  by 
the  prescription  of  three  yean  as  embodied  In 
article  283  of  the  state  CJonstitation  of  1808, 
which  prescription  respondent  pleaded  In  sup- 
port of  its  title  and  in  bar  of  ^aintUTs  de- 
mand. 

That  said  plaintiff,  Oalhonn  Cage  was  nev- 
er the  owner  of  said  property,  and  at  the 
data  of  the  issuance  of  said  writ  of  Injunc- 
tlou  herein  warn  absolutely  without  any  right 
to  the  possession  of  the  same;  that  tbe  writ 
of  injunction  sued  out  herein  was  willfully, 
wrongfully,  and  wantfxily  obtained  from 
this  court  by  false  allegations,  and  had  dam- 
aged respondent  in  tbe  full  sum  o£  fSd,  in 
that  it  had  been  forced  thereto  to  employ 
an  attorney  at  law  to  protect  ite  rli^ts,  and 
had  agreed  to  pay  said  attorney  at  law  fJSO 
as  a  fee  for  his  services  which  compensation 
was  oitire^  reasonable  and  proper. 

It  iwayed  that  the  injunction  Issued  hme- 
In  might  be  dissolved  and  set  aside,  and  i^in- 
tUTs  suit  dismissed  at  his  costs,  and  that 
there  be  judgment  in  favor  of  respondent 
over  and  against  plaintiff,  recognising  re- 
spondent as  the  sole  owner  of  said  hendnbe* 
Um  described  property,  and  as  su<di  to  be 
entitled  to  tbe  possession  thereof,  and  for  fSO 
damages  as  aforesaid,  witti  interest  thereon 
at  the  rate  t]f  6  per  c«it  per  annum  from 
tbe  date  of  rendition  of  judgment  herein 
until  p&ld.  Further  It  prayed  tiiat  Edward 
C  Kllllan.  the  surety  on  the  injunction  bond, 
be  ctmdemned  In  solldo  with  said  plaintiff  for 
said  damaga  and  costs;  and  for  general  and 
equitable  relief. 

The  district  court  rendered  judgment  in  fa- 
vor of  plaintiff  and  against  defendant,  order- 
ing and  decreeing  that  the  injunction  Inued 
lierein  In  so  far  as  to  prohibit  any  furUier 
proceeding  under  the  writ  of  possession  Is- 
sued iB  suit  Na  86,866  be7<md  placing  de- 
fendant, tbe  Quaker  Realty  Ctaipany,  lim- 
ited, in  possession  of  the  following  described 
property,  to  wit:  Lot  No.  1  in  the  square 
bounded  by  Roman,  Frieur,  Melpomene  and 
Thalia  streets,  measuring  44  feet,  9  inches 
on  Prtenr  strest,  and  147  teet,  10  inches  and  | 
4  Itoes  In  d^tb  <m  the  other  side  line;  said 
lot  being  Na  1,  forming  the  comer  of  Prteur 
and*  Uelpomme  streets  and  b^ng  triangu- 
lar in  shape.  It  is  further  ordered  that 
then  be  judgment  in  reconvention  In  tuvor  of  I 
the  said  defendant,  the  Quaker  Realty  Oom- 1 


pany.  Limited,  and  against  the  plaintiff,  Cal- 
boun  Cage,  reownlslng  the  sold  defendant  as 
ttie  owner  of  the  above-described  pnq^erty. 

It  is  further  ordered  that  in  all  other  re- 
iqiects  the  reconventional  demand  of  the  de- 
fendant be  dismissed,  as  In  case  of  nonsuit, 
and  that  said  defendant  pay  all  costs. 
•Judgment  read  and  signed  In  open  court 
February  1,  lOOft  Judgmoit  signed  In  open 
court  February  B,  UOO. 
Plaintiff  has  appealed. 
'  Defendant  has  not  answered  the  anMaL 
The  defendant  In  support  of  his  title  Intro- 
duced In  evidence  a  copy  of  a  notarial  act 
before  Jotepb  H.  Spearing,  In  which  appear- 
ed JoseiA  Desposlto,  r^reeentlng  himself  as 
the  duly  an^olnted  and  authorized  deputy  of 
James  D.  Houston,  state  tax  collector  of  the 
Fhnt  or  Upper  district  of  the  dty,  In  which 
be  dedared  that  on  the  ISth  of  December, 
1884^  acting  under  Act  Na  98  of  1882,  he  of- 
fered tor  sale  In  enforc^ent  of  taxes  due 
on  the  same  a  certain  triangular  square  of 
ground  situated  In  tbe  Fourth  dl^ct  of  the 
dty,  bounded  by  Roman,  Prleur,  Melpomene, 
and  nialla  streetB,  designated  as  triangular 
square  No.  48(^  which  property  was  duly 
and  legally  assessed  for  1883,  and  advortlsed 
In  the  name  of  John  Hahley,  Jr.;  tha^  at 
said  <rfCerlng,  no  one  having  offered  to  pay 
the  taxes  thereon  or  to  bid  at  all  on  said 
property  w  any  portion  thereof,  he  had  ad- 
judicated the  same  to  the  state  of  Louisiana. 
In  tbe  said  act  he  recited  the  different  for- 
malities which  had  been  token  ta  tbe  matter 
ot  said  ssl^  and  declared  that  be  had  In 
making  said  sale  complied  with  all  the  re- 
qulremento  of  the  law  In  respect  thereto. 

After  making  such  recitals  be  said  that  In 
view  of  the  premises,  and  In  pursuance  of 
the  adjudication,  and  by  virtue  of  the  prom- 
ises of  Act  Na  96  of  1882,  he  granted,  bar- 
gained, sold,  assigned,  transfrared,  set  over, 
and  delivered  the  said  described  projierty 
with  all  the  Improvemente  thereon  and 
rights,  ways,  jnivileges,  and  appurtenances 
thereunto  b^onglng  or  aKwrtalnbig,  with  the 
right  to  be  put  Into  actual  possession  there- 
of by  order  of  any  court  of  competent  Juris- 
diction, the  said  property  being  redeemable 
at  any  time  within  the  space  of  one  year, 
b^innlng  on  the  date  the  act  then  paesed 
was  filed  In  the  cmv^ance  office,  by  paying 
the  i»lce  of  adjudication,  with  20  pw  cent, 
and  costs  added  In  each  instance. 

This  act  was  recorded  In  the  conveyance 
office  in  tbe  city  of  New  Orleans  on  May  2, 
1885.   On  the  27th  of  October,  1002.  W.  8. 
Frasea  Stete  Auditor,  executed  In  presence 
of  two  witnesses  a  writing  In  which  be  de- 
clared that,  in  pursuance  of  section  3  of  Act 
I  Na  80  of  1888  and  Act  126  of  1886,  fa^  by 
said  Instrument,  sold,  assigned,  and  delivered 
to  the  Astec  Land  Company,  Limited,  a  cer- 
toin  triangular  square  of  ground,  bounded  by 
Ronmn,   Prieur,   Melpomene,   and  Thalia 
I  streets,  desiffuatrd  as  trlanguJar  square  No. 
1 480;  that  said  described  property  was  adja- 
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dlcated  to  the  state  of  Ixratslana  on  the  IStli 
da7  of  December,  1884,  ob  the  vropertf  of 
John  HanlQ-,  Jr.,  by  the  state  tax  collector 
of  the  Fourth  district  of  the  dty  of  New 
Orleans  for  unpaid  taxes  due  the  state  of 
ZiOoIsiana  for  the  je&t  1883,  and  had  been 
once  adTortised  for  sale  br  the  state  tax  col- 
lector In  accordance  with  the  proTisions  of 
Act  No.  80  of  1888,  and  failed  to  sell;  that 
he  had  received  bids  for  said  described  prop- 
erty as  would  appear  by  an  ai^llcatlon  and 
bid  of  the  Aztec  Land  Ownpany,  limited,  on 
the  18th  October,  1902,  and  that  the  sale  to 
said  company  was  made  for  cash  In  current 
money,  the  price  being  ^1.66,  the  receipt  of 
which  he  acknowledged.  This  act  was  re- 
corded In  the  conveyance  oflSce  of  the  city  of 
New  Orleans  on  Jannaiy  18,  190S. 

On  the  18th  March.  IMS,  the  Aztec  Land 
Company,  Limited,  by  act  under  private  sig- 
nature, sold  to  the  QualEer  Realty  Company 
certain  property  described  In  that  act  which 
was  recorded  on  March  13,  1006. 

The  plaintiff  allured,  as  has  been  stated, 
that  the  Qnakw  Realty  Company,  Limited, 
had  caused  to  be  Issued  by  the  civil  district 
court.  In  the  matt«  entitled  "In  re  Quaker 
Really  Company,  Limited,  Praying  for  Pos- 
session No.  85,366,"  two  writs  of  poSBesslon, 
one  directed  to  Mm  and  one  directed  to 
Adam  Wilson,  and  that  the  ^erifl  would  de- 
liver said  property  to  the  Quaker  Realty 
Company  onless  restrained  by  the  court; 
that  Adam  Wilson  petitlonWs  permis- 
sion was  occupying  with  petitioner  part  of 
the  property  which  belonged  to  petitioner  aa 
stated  in  his  petition.  The  plalntifT  obtained 
In  this  proceeding  an  injunction  against  the 
execution  of  the  two  writs  of  possession 
which  was  in  the  hands  of  the  sherUT. 
Those  writs  have  not  been  produced  or 
shown  by  either  plaintiff  or  defendant— in- 
deed no  part  of  the  record  In  suit  No.  85,356 
Is  before  the  court 

Plaintiff  urges  that  so  much  of  the  square 
of  ground  as  he  claims  the  ownership  of  was 
not  included  In  the  assessment ;  that  it  was 
assessed  In  the  name  of  a  person  who  did 
not  own  it;  that  no  notice  was  given  as  re- 
quired by  law ;  and  that  all  the  proceedings 
culminating  In  said  sale  were  null  and  void. 

The  present  action  Is  an  injunction  pro- 
ceeding brought  by  Calhoun  Cage,  alleging 
himself  to  be  the  owner  and  in  possession 
of  certain  described  property  In  the  First  dis- 
trict of  New  Orleans.  He  alleges  that  be 
has  acquired  ownership  of  said  property  by 
prescriptlcai.  He  obtained  an  injunction  di- 
rected towards  the  Quaker  Realty  Company, 
enjoining  It  from  carrying  into  effect  a  writ 
of  injnnctl<m  which  It  had  obtained  from  the 
drll  district  court  tor  the  parish  of  Orleans, 
ordering  the  sheriff  to  take  Into  his  posses 
slon  as  belonging  to  that  cominny.  The  com- 
pany dalnn  that  said  pnperty  was  by  tax 
sale  adjudicated  to  the  state,  and  had  there- 
after been  sold  by  the  state  through  deed 


tnan  the  State  Auditor  to  the  Aztec  Realty 
Company ;  that  dtfendant  had  acqufared  that 
propoty  from  the  Astec  Realty  Company. 
Defendant  does  not  pretend,  that  the  state, 
the  Astec  Really  Ctnnpany,  w  Itself  had  erer 
had  poesMslon  of  that  property.  So  far 
from  that  the  proceedings  of  the  d^endant 
have  Cor  didr  object  the  obtaining  of  poa* 
session  for  it  and  the  ousting  al  Gage  from 
the  same;  Cage,  in  taking  out  the  injnnc- 
Uon,  is  defending  his  possession  «uid  bis 
ownership,  and  the  Quaker  Realty  Company 
Is  clalnUng  ownership  and  the  right  to  pos- 
sesirion  thereunder. 

The  plaintiff,  Cage,  Is  an  old  colored  man. 
who  has'  estatdished  beyond  doubt  that  he 
has  been  in  possesston  of  the  propwty  which 
he  now  occupies  conrtlnuonsly  since  1869  or 
187<K  without  opposition  frcmi  any  quarter. 
The  propvty  was  a  swamp  when  be  went 
upon  it  It  was  In  reality  unfit  for  habita- 
tion—no  one  attached  value  to  it,  northouKht 
of  making  use  of  It  until  within  the  last  few 
years,  when,  by  reasmi  of  conditions  which 
no  one  anticipated  would  arise  in  a  life  time, 
it  has  suddenly  attracted  (as  all  the  property 
of  that  character  In  the  rear  of  New  Or- 
leans) the  attention  of  parties  speculating  in 
tax  titles,  as  affbrdlng  ectraordlnary  possi- 
bilities for  future  gain. 

Cage  while  ocem^ng  the  premlsest  botlt 
a  hut  upon  It  In  which  he  had  cmtlDUoasly 
lired  and  be  also  built  additionally  sevoal 
small  buildings.  He  dltdied  the  plao^  in- 
closed it  by  a  fence,  and  1^  carrying  to  It 
from  day  to  day  baskets  of  earth  which  he 
dumped  into  the  swampy  made  tibe  place 
habitable.  The  d^endant  chaises  the  plain- 
tiff with  bdng  a  squatter  upon  the  property, 
a  trespasser  who  has  no  rights,  and  is  en- 
titled to  no  Cfmsideratlon  whatever.  That 
may  have  been  his  status  originally,  but  one 
which  worked  no  hijury  to  the  actual  owner 
of  the  property.  By  and  through  actual  pos- 
sesion he  bad  long  shice  lost  the  character 
of  a  trespasser,  and  has  acquired  rights  as  a 
possessor,  which  he  is  entitled  to  protect 
through  the  judiciary. 

He  has  in  our  <^lni<»i  obtahied  ownership 
of  the  pn^rty  which  he  is  now  occui^tng 
by  the  iirescriptlmi  of  30  years  nnl^  the 
running  of  prescriptitm  In  his  favor  was  in- 
terrupted before  It  was  acquired.  Defendant 
cont»ids  that  prescriptitm  was  Interrupted 
by  the  ownraship  of  the  property  by  the 
state  before  prescription  was  acquired.  It 
ur^ea  that  no  prescription  could  run  tu  platn- 
tlfTs  favor  during  the  ownership  at  that 
property  the  state,  as  it  is  universally 
recognised  that  no  prescrifrtilon  can  be  plead- 
ed against  It  The  pUIntiff  claims  tiiat  If 
the  state,  through  the  tax  proceedings  which 
defendant  sets  up,  obtained  absolute  owner^ 
ship  of  the  pn^rty,  carrying  with  It  the 
constructive  possession  whtrii  flows  ftom 
ownership,  it  might  be  omceded  that  the 
steto's  ownwship  of  Oa  property  could  not 
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be  dlvMted  through  the  prescription  by  ad- 
verse poBseBslon  thereof.  It  la  urged,  how- 
ever, that  If  the  proceedings  did  not  carry 
with  them  absolute  ownership,  but  required 
something  to  be  done  thereafter,  or  poBses- 
sion  to  be  taken  after  the  tax  sale  in  order 
to  convey  and  complete  ownership,  then,  un- 
til such  subsequent  proceedings  should  have 
been  resorted  to.  or  such  subsequent  posses- 
sion obtained,  prescription  continued  to  run 
in  favor  of  the  actual  possessor,  and  he  could 
Invoke  prescription  in  aid  of  his  occupancy. 

Hiat  If  the  situation  -was  sncb  that  the 
state  had  to  eke  out  its  claim  to  ownership 
by  Invoking  the  aid  of  an  exemption  from 
the  effect  of  prescription  defendant  In  pos- 
session had  the  right  to  resist  that  plea  by 
all  legal  objections;  that  the  rale  that  pre- 
scription does  not  run  against  the  state  does 
not  mean  that  a  claim  to  prescription  cannot 
be  set  up  by  way  of  resistance  to  claims  of 
ownership  when  advanced  by  the  state ;  that 
the  Quaker  Realty  Company,  as  a  plaintilT 
out  of  possession,  Invoked  herein  in  aid  of 
Its  claim  the  state's  exemption  from  the  op- 
eration of  prescription;  that  it  could  not 
ui^  estoppel  under  such  circumstances.  The 
question  arises  in  this  case  whether  tiie 
proceedings  on  which  defendant  relies  and 
bases  its  rl^ht  carried  with  them  as  result 
the  Interruption  of  prescription  running  in 
favor  of  the  plaintlft  arising  from  actual  pos- 
session. "We  must  say  at  the  threshold 
that  the  forfeitures  to  the  state  to  which 
defendant  company  refers  do  not  enter  In 
our  opinion  as  factors  In  determining  the 
result.  The  state  abandoned  any  claim 
under  those  forfeitures,  when  she  advanced 
her  claims  as  a  creditor  against  the  alleged 
owner,  and  proceeded  to  a  tax  adjudication 
as  against  him.  The  state's  rights  must  be 
made  to  rest  upon  the  tax  proceedings. 

At  the  time  of  the  proceedings  taken  by 
the  state  against  the  property  adjudicated  to 
it  in  1883,  In  enforcement  of  delinquent  state 
taxes  and  at  the  time  of  that  adjudication, 
the  plaintiff,  Calhoun  Cage,  was  not  the  own- 
ev  of  the  same.  He  does  not  claim  that  he 
was  then  the  owner.  He  had  not  then  paid 
a  dollar  of  taxes  upon  It,  nor  has  he  since 
done  so.  The  actual  owners  of  the  property 
at  that  time,  whoever  they  may  have  been, 
also  paid  no  taxes  upon  It,  evidently  attach- 
ing no  value  to  it  They  abandoned  It,  leav- 
ing it  to  be  Itself  responsible  for  Its  Just 
proportion  of  taxes  due  to  the  state.  The 
plaintiff  does  not  deny  the  fact  that  after 
the  adjudication  to  the  state  the  property 
was  by  it  offered  for  sale  under  Act  80  of 
1888,  a  second  time,  and  that  it  was  a  sec- 
ond time  adjudicated  to  the  state ;  that  sec- 
ond adjudication  had  the  effect  of  cutting  off 
the  rights  of  all  persons  who  bad  been  inter- 
ested in  the  property,  and  {rtaced  the  title  of 
the  >tat«  thereafter  beyond  future  attedc. 


It  became  thereafter  good  and  perfect  against 
aU  parties.   Section  1  of  Act  80  of  1888. 

Under  that  view  of  the  situation,  the  Jud^ 
ment  appealed  from  is  correct^  and  it  Is 
hereto  affirmed. 


aas  La.) 
No.  18,067. 
MADDRB  et  al.  v.  ALEXANDRB. 
(Supreme  Court  of  Louisiana.    Feb.  14,  1910. 
On  the  Merits,  May  23,  1010.) 

(SvllabuB  by  the  Court.) 

1.  COUKIB  (I  224*)— SUFBBKE  OOUBIV-JUBM- 

DJCTIONAL  AlCOUNT. 

A  joint  demand  by  plnlntiffs  far  $5,000 
damaged  for  public  defamatinn,  consisHng  of 
accusations  of  arson  made  falsely  and  mali- 
donsln  cannot  be  considered  as  QctitioiiB  or 
inflated,  for  the  pnrpose  of  vesting  jurisdiction 
in  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  f  617;   Dec.  Dig.  «  224.*] 

2.  Appeal  Ann  Ebbob  (|  337*)— DiawssAXr— 
Time  or  Taking. 

That  tlie  judi^eut  appealed  from  was 
prematurely  si^ed,  and  that  the  appeal  was 
taken  the  day  before  the  Judgment  shoald  have 
been  signed,  present  no  gronnds  for  the  dis- 
missal of  an  appeal. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1877.  1878;  Dec  Dig.  | 
337.*] 

3.  Judgment  (S  282*)— Rendition— Entbt. 

In  the  country  parishes,  a  judgment  ren- 
dered orally  and  noted  on  the  minutes  may  be 
read  and  signed  at  any  time  witbln  three  day& 
or  later. 

[Bd.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  i  555;  Dec.  Dig.  t  282.*] 

(Additional  St/llabut  hv  BUtorial  Staff.) 

4.  Libel  and  Slander  (|  77*)— Joindkb  or 
Actions— Slandbb. 

Two  persons.  Jointly  dialled  with  the 
crime  of  arson,  may  Join  fn  a  suit  based  on  the 

slander. 

lEd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  I  182 ;  Dec.  Dig.  {  77.*] 

Appeal  from  Twenty-Eighth  Judicial  Dis- 
trict Court  Parish  of  St  John  the  Baptist; 
Prentice  E.  Edrington,  Judge. 

Action  by  Joseph  Madere  and  Louis  S. 
Vll^ont  against  Charles  Alexandre.  Judg- 
ment for  defendant,  and  plaintiffs  appeaL 
Reversed  and  remaaded. 

James  Wilkinson,  for  appellants.  James 

Legendre,  for  appellee. 

On  Motion  to  Dismiss. 

LAND,  J.  This  is  a  suit  to  recover  |5,000 
damages  for  public  defamation. 

The  petition  alleges  that  the  plaintiffs  are 
partners  in  a  mercantile  business  carried  on 
near  Laplace,  In  the  parish  of  St  John  the 
Baptist:  that  defendant  and  his  partners 
conducted  a  similar  business  In  the  Immedi- 
ate vlclnl^;  that  In  Ai^nst  1900.  defend- 
ant's atorehonse  was  destroyed  by  fire;  that 


•Vor  oUmt  oases  am  same  tople  ud  secUon  NUHBBR  la  Dae.  *  Am.  Digs.  IMR  to  dats^  ft  Rsporiar  ladcxw 
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<m  sundry  occbbIoiu  tbe  defendant  pnbUdTf 
fBlsel7,  and  maliciously  declared  that  the 
plalntiflB  had  set  fire  to  his  said  stor^oose ; 
end  that  such  unfounded  accuBatlone  bad 
damaged  the  plaintUts  Jointly  in  their  repu- 
tation and  credit  in  tbe  sum  of  f5,000. 

Defendant  filed  an  exception  of  misjoinder 
of  parties  plaintiff,  on  the  ground  that  each 
of  tbem  should  have  Instituted  a  separate 
acticHL  This  exception  was  maintained,  and 
tbe  suit  was  dismissed.   Plaintiffs  appealed. 

Defendant  has  moved  to  dismiss  the  appeal 
on  several  grounds  which  may  be  stated  as 
follows: 

(1)  That  the  damages  claimed  were  inflated 
and  magnified  In  order  to  tbe  Supreme 
Court  Jurisdiction  of  tbe  case,  or,  In  other 
words,  that  It  appears  from  the  auctions 
of  the- petition  that  the  damages  alleged  to 
have  been  suffered  were  less  than  $2,000. 

The  entire  sum  claimed  is  tbe  matter  in 
dispute.  Armstrong  r.  Railroad  Company, 
46  La.  Ann.  1448,  10  South.  468.  A  charge 
ot  the  crime  of  arson  is  well  calculated  to 
damage  the  reputation  and  credit  of  any  per- 
son, and  the  quantum  of  damages  in  such 
cases  is  left  to  the  sound  discretion  of  the 
Jury  or  of  tbe  court.  Hence,  there  being  no 
standard  or  measure  of  damages  in  such. a 
case,  we  are  not  prepared  to  say  ttiat  the 
demand  of  tbe  plaintiffs  is  fictitious,  or  was 
inflated  for  tbe  purpose  of  giving  this  court 
Jurisdiction. 

<2)  That  the  Judgment  is  Illegal,  because 
rendered  and  signed  on  the  same  day,  in 
contravention  of  article  117  of  tbe  Constltn- 
tlon  of  1888. 

Ab  we  read  the  minutes,  the  Judgment  was 
rendered  on  December  20,  1909,  and  was 
read  and  signed  on  Decmber  SO,  1909.  In 
the  country  parishes,  Judgments  are  often 
rendered  orally  and  briefly  noted  on  the 
minutes,  and  afterwards  drafted  and  read 
and  signed  in  open  court. 

We  are  not  pr^ared  to  say  that  a  Judg- 
ment rendered,  read,  and  signed  in  opea 
court  on  the  same  day  is  an  absolute  nullity. 
Article  117  of  the  Constitution  of  1888  was 
provisional,  and  it  has  since  been  provided 
by  law  that  Judgments  rendered  by  district 
courts  "shall  be  signed  within  three  days 
from  the  date  of  the  rendition  <rf  such  Judg* 
ments."  Act  40  of  1904,  p.  76.  Tbe  purpose 
of  the  lawmaker  was  to  e^tedlte  tiie  signing 
of  Judgments. 

It  has  been  held  that  the  premature  sign- 
ing of  a  Judgment  is  not  asdgnaMe  as  oror. 
Opotblarholer  r.  Gardiner,  IQ  La.  SIB,  dtlng 
Weathersby  t.  Hughes,  7  Mart  (N.  &)  283. 
A  Judgment  signed  prematurely*  pending  a 
motion  for  a  new  trial,  is  to  be  cmsidered 
as  suspended.  Socceaslon  of  OUmort^  12 
La.  Ann.  S63. 

It  has  been  held  In  a  number  of  cases  that 
an  ai^eal  taken  after  rendition,  but  before 
signature,  of  Judgment,  Is  not  immature^ 
where  the  Judgment  is  signed  at  the  same 
term.    McGregor  t.  Barker,  12  La.  Ann. 


288;  Vlcksbur^  S.  &  T.  B.  Co.  t.  Hamilton, 
15  La.  Ann.  521;  Green  v.  Huey,  23  La. 
Ann.  706 ;  Moutcm  v.  Broussard.  25  La.  Ann. 
497 ;  State  v.  Ballze,  88  La.  Ann.  543. 

Hence,  if  the  Ju<tem«it  In  question  wae 
prematurdy  signed,  its  effect  was  suspoidea 
nntU  the  next  day,  and  the  appeal  was  not 
-premature  because  taken  one  day  before  the 
Judgment  became  effective. 

Irregularities  of  this  kind  are  cured  by 
article  898  of  tbe  Code  of  Practice. 

It  is  therefore  ordered  that  the  motion  to 
dismiss  be  overruled. 

On  the  Merits. 

.  PROTOSTT,  J.  This  suit  was  dismissed 
in  the  lower  court  on  excq>tlon  of  misjoinder 
of  parties  plaintiff. 

The  action  is  for  Blander.  The  two  plain- 
tiffs demand  $5,000  damages,  which  tbey  say 
is  due  J(rintly,  $2,600  to  each.  Th^  allege 
ttiat  tbey  and  the  commercial  firm  of  which 
tbe  defendant  la  a  member  bad  rival  stores, 
five  acres  from  each  otber,  at  Ijaplace.  La.; 
that  the  store  of  d^endanf  a  firm'  cau^^t 
Are  and  burnt  down;  that  during  the  flre 
the  defendant  said  In  a  loud  voice  In  the 
presence  of  bystanders,  white  pointing  with 
bis  hand  to  tb^  store  of  the  petitioners,  that 
the  store  was  set  on  flre  by  storekeepers, 
white  mai,  two  or  three  (meaning  tbe  pe- 
titioners) ;  that  on  the  neit  day,  in  the  pres- 
ence of  several  persons,  d^eqdant  repeated, 
this  statement,  and  said  be  knew  that  some- 
thing would  happen  the  moment  tb^  start- 
ed a  rival  wagon;  that  at  anotbo-  time  the 
defendant,  in  the  presence  of  several  persons, 
said  that  he  believed  the  petitioners  had  set 
bis  store  on  flre. 

The  question  Is  whether  two  persons  thns 
Joined  In  one  slander  may  Join  In  a  suit 
based  on  tbe  slander.  We  tbink  th^  can. 
A  case  directly  In  point  Is  that  of  Armstrong 
V.  Vi<^burg  R.  R.  Co..  46  La.  Ann.  1448,  1& 
South.  468,  where  sevwal  persons,  who  bad 
been  Jointly  prosecuted  and  acquitted,  wwe 
allowed  to  Join  in  a  suit  in  damages  for 
malicious  prosecudon.  Anotber  case  direct- 
ly in  point  Is  that  of  Williams  v.  Pope  liflg. 
Co.,  62  La.  Ann.  1417,  27  South.  851.  60  L. 
B.  A.  816,  78  Am.  St  Bep.  890;  where  two 
persons,  falsely  charged  with  having  Jctotly 
committed  larcmy.  were  allowed  to  Join  In. 
one  suit  for  damages  for  the  tort  Also  La 
Groue  t.  City  of  New  Orlesns,  114  La.  25S, 
88  South  160,  where  wife  and  husband  were 
allowed  to  Join;  she  donandlng  damages 
for  perstmal  Injury,  and  be  demanding  re- 
imbursemmt  of  tbe  expenses  incurred  by  him 
In  her  medical  treatment  for  the  Injury. 

It  Is  inconceivable  bow  tbe  defendant 
could  be  bmeflted  ttf  having  to  litigate  In 
two  suits.  Instead  of  In  one;  tbe  matter  set 
forth  in  tbe  petition.  No  awkward  oomirii- 
catlon,  no  confusion,  no  Increased  expense, 
no  Inconvttileno^  can  posslb^  remit  from 
the  Joinder. 

Judgment  set  aside;  excqitlon  of  mlsjoln- 
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der  oTomled,  and  cam  ranaiHled  to  be  iwo- 
ceeded  with  according  to  law.  Defendant 
to  pay  costs  of  appeal. 


026  La.) 
No.  ia068. 
HADERB  et  al.  v.  ALEXANDRE. 
(Supreme  Coart  of  Loaisiana.    Feb.  14,  1910. 
On  the  Merits,  Ma;  23,  1910.) 

Appeal  from  Twenty-inghth  Judicial  OiBtrict 
Court,  Parish  of  St.  John  the  Baptist;  Pren- 
tice E.  KdrlngtOD,  Judse. 

Action  b;  Joseph  Maoere  and'  Louis  S.  Yile- 
mont  agaiDSt  IMmond  Alexandre.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Reversed 
and  remanded. 

Jamea  Wilkinson,  for  appellants.  James  Le- 
Kendre,  for  appellee. 

LAND,  J.  For  the  reasons  assigned  In  the 
opinion  id  the  case  of  the  same  plalntitfi  t. 
Oiarles  Alexandre  (No.  18,067,  this  day  handed 
down)  S2  South.  635.  It  is  ordered  that  the 
motion  to  dismiss  be  orermled. 

On  the  Merits. 

PROVOflTY,  J.  For  Qit  reasons  asfdmed 
In  the  opinion  in  the  case  of  the  lame  plaintiffs 
arainst  Charles  Alexandre  (No.  18,wl,  this 
dar  handed  down)  ^2  South.  S35: 

Judgment  set  aside,  exceptions  ovprmled,  and 
<^se  remanded  to  be  proceeded  with  according 
to  law.  The  defendant  and  appellee  to  paj 
ooats  of  appeaL 

(126  La.) 
No.  17,800. 

ALBBBT  HANSON  LCMBBR  CO.,  Limited,  v. 

BALDWIN  LUMBER  CO.,  limited. 
(Snpreme  Oonrt  of  Loaisiana.   April  25,  191(k. 
Bahearins  Deided  Jane  6^  19ia) 

(BifUahiu       the  Court.) 

1.  Ej*LTUMT  (I  16*)— POSSKSSOHT  ACTION— 

NaTUSR    or  POBSESBIOM— "RCAZ.    AKD  AC< 

TCAl,  POSSBSSIOI*." 

Under  the  plain  text  of  artlde  49  of  the 
Code  of  Practice  a  plaintiff  cannot  maintain  a 
possessory  action  nnleee  he  should  have  had  the 
real  and  actual  possession  of  the  property  at  the 
instant  the  disturbance  occurred,  and  mere  dril 
or  1^1  ponseoaion  la  not  snfficienL  There  can 
be  no  "real  and  actaal  possession"  of  property, 
nnlcos  there  be.  In  the  commoicement  at  least, 
a  corporeal  detention  and  twe  of  the  thing  ac- 
cording  to  Its  nature  and  destination.  As  tim- 
bered swamp  lands  may  be  actaally  possessed  by 
the  construction  of  roads  or  canals,  or  by  dead- 
snlns.  felllag.  or  rtmoritv  the  trees,  they  are  no 
exception  to  tile  ceneral  rule.  In  such  a  case, 
mere  payment  of  taxes,  tracing  of  boundary 
lines,  msiting  of  trees,  and  watching  for  treS- 
passeiB  do  not  constitute  real  and  aetoal  posses 
sion  of  the  land  and  timber  therem. 

[Dd.  Note.— For  other  cases,  see  S^fectment, 
Cent  Dig.  H  30-41 ;  Dec  Dig.  {  16.* 

For  other  deflnitlonB,  see  Words  and  Phrases, 
vol.  1,  ppk  166-167;  voL  8,  p.  7665.] 

(A.iMtionml  jSryltebM  »y  BUtoriol  Btaf.) 
SL  EnoncEHT  (I  le*)— "NATtnuL  PoesBi- 

"Natural  possession*'  ia  that  by  which  a 
man  detains  a  thing  corporeally,  as  by  oocupy- 
ing  a  bouse,  cnltlrating  grotmd.  or  retatntnir  a 


movable  possessloD.  dr.  Code,  art  3428.  Sndi 
a  possession  in  Its  nature  must  be  visible,  open, 
and  public. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  iS  30-41 ;  Dec  Dig.  I  16.* 

For  otfaer  definitions,  sea  Words  and  Phrases, 
ToU  5,  p.  4670.] 

Appeal  from  Tw^ty-Third  Judicial  Dis- 
trict Court,  Pariiih  of  St  Mary;  CAarles  h. 
Wise,  Judge  ad  hoc. 

Action  by  the  Albert  Hanson  Lumber  Com- 
pany, Limited,  against  the  Baldwin  Lumber 
Company,  Limited.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

Emmett  Alpha  and  Hall,  Monroe  &  Le- 
mann,  for  appellant  Borah  &  Hlmd  and 
Paul  Kramer,  for  a]n>ellee. 

lAND,  J.  This  Is  a  possessory  action, 
coupled  with  an  Injunction,  instituted  against 
the  defendant,  admittedly  in  actual  posses 
sion  of  the  80  acres  of  timber  land  In  contro- 
versy. 

Plaintlfl  alleges  that  it  had  been  cmtlnn- 
ouBly  In  the  real  and  actaal  possessiCHi  as 
owner  of  the  tract  in  dispnte  for  more  than 
a  year  last  preceding  tlie  InsUtntlon  of  the 
suit,  and  that  the  defendant  without  color 
of  rigbt  had  disturbed  plalntiflTB  possesBicoi 
hy  entering  on  said  tract  and  deadening  tim- 
ber therecn  for  the  purpose  of  ranoving  the 
Bam& 

The  petition  alleges  that  said  tract  is  cy- 
press swamp  land,  not  susceptible  of  actual 
occupancy  tor  residence,  nor  susceptible  of 
cultivation.  The  specific  acts  of  possession 
alleged  In  the  petition  are  as  follows : 

That  plaintiff  purchased  said  tract  of  land 
in  1800,  and  toolc  actual  possession  thereof 
by  having  the  same  snrreyed,  and  the  timber 
ail  counted  and  eetimatod,  and  the  lines 
plainly  fflarl^ed  around  said  tract,  **whlch  is 
contiguous  to  and  forms  a  part  of  the  con- 
tiguous and  compact  tract  of  land,  known  a-' 
'Garden  City,'  on  which  is  situated  petition- 
er's sawmill,  and  residences  occupied  by  the 
managers  and  emplt^Cs  of  petitioner's  saw- 
mill businees,"  and  tliat  petitions  bad 
promptly  inld  all  taxes  upon  said  land,  and 
the  same  has  beoo  notorlonriy  posaessed  by 
petitioner  as  Its  owner  since  the  aforesaid 
date  of  petltkmer's  purchase  thereof  from 
the  estate  of  Bobwt  Glbbs,  deceased. 

The  defoidant  avm  actual  possession  as 
owner  of  all  the  timber  rlghte  on  said  tract 
of  land  under  deed  of  purchase  duly  record- 
ed in  July,  1007,  and  that  his  authors  claim- 
ed under  a  chain  of  title  originating  In  a  sale 
made  by  B(A>al  Olbbs,  the  common  author, 
durinf  his  lifetime; 

D^endant  furtlier  aTers-  that  said  tract 
formed  a  part  of  the  Botha  plantation,  aiMl 
that  respondent  and  his  authors  hsve  bem 
in  actual,  open,  notwlous,  corporeal,  and 
peaceable  possession  of  said  tract  as  a  por- 
tion of  said  plantation  for  more  than  SO 
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feaTB.  Defendant  further  aTers  oontiniied 
acts  of  ownership,  such  as  payment  of  taxes, 
snrre^  plats,  and  the  taking  of  wood  from 
the  tract  in  cwtroTersy. 

The  case  was  tried,  and  thare  was  Jndg- 
ment  in  favor  of  the  defendant,  rejecting  and 
dismissing  plaintiff's  demand,  and  maintain- 
ing the  defendant  In  Its  possession  of  the 
tract  In  dispute,  and  dlsaolvlng  the  Injunc- 
tion, all  at  plalntUfs  cost. 

The  plaintiff  has  appealed,  and  the  only 
question  before  us  Is  the  Issue  of  actual  pos- 
sessioQ. 

In  order  to  maintain  a  possessory  action, 
the  law  requires  that  the  possessor  "should 
have  bad  the  real  and  actual  possession  of 
the  property  at  the  instant  the  disturbance 
occurred ;  a  mere  dyll  or  l^l  possession  Is 
not  sufficient."  Code  Prac.  art.  49.  Also 
that  the  possessor  shotdd  have  had  that  vofh 
session  quietly  and  without  Interruption  as 
owner  of  the  pnqierty,  or  of  some  real  right 
therein,  for  more  than  a  year  prerlous  to  his 
being  disturbed,  unless  evicted  by  force  or 
fraud. 

Plaintiff  alleges  actual  possession  at  the 
time  of  the  distbrbance,  and  for  more  than 
a  year  previous  thereto,  of  the  N.  %  of  the 
N.  W.  section  20,  township  IS  S.,  range 
10  B.,  in  the  pariah  of  St  Mary. 

Plaintiff  purchased  this  tract,  and  anoth- 
er 80-acre  tract  In  section  34,  township  14, 
range  10,  In  July,  1899,  at  a  probate  sale  in 
the  vacant  succession  of  Robert  Gibbs. 

In  June,  1849,  Robert  Glbbs  sold  the  north 
fractional  half  of  the  north  fractional  half 
of  the  same  section  20,  and  other  lands,  to 
Adelard  Carlln.    The  deed  was  Indorsed: 

"Recorded  June  29,  1849." 

In  inscribing  this  deed  in  the  conveyance 
^MOk,  the  recorder  wrote: 

"The  Qortli  fractional  half  and  the  southwest 
qnarter  of  the  northeast  fractional  quarter  of 
sefrtion  twenty." 

In  1873,  the  real  estate  and  other  property 
of  Adelard  Carlln.  deceased,  was  partition- 
ed among  his  heln,  and  the  d^endant  claims 
title  through  mesne  conveyances  from  the 
heir  to  whom,  It  is  allied,  the  particular 
tract  of  land  now  In  dispute  was  allotted. 

As  the  question  of  1^1  title  cannot  be  oon- 
Mdered  in  this  action,  it  suffices  to  say  that 
the  defendant  went  into  actual  possession 
under  caior  ct  Utle  and  claim  of  ri^t. 

The  first  witness  for  tbe  plaintiff,  Mr. 
Gardner,  went  aax  and  over  the  tract  a  num- 
ber of  times,  traced  the  lines  of  previous  sur- 
veys, and  watched  that  and  other  tracts  in 
the  interest  of  the  plaintiff.  This  witness 
stated  that  the  idaintiff  company  never  did 
any  woiiE  In  tliat  swamp,  never  cut  or  dead- 
BBsA  any  trees,  nor  made  any  official  survey 
to  his  knowledge. 

The  next  witness,  Mr.  Konper,  a  snrv^- 
or,  was  never  neat  out  to  survey  tbe  tract  In 
^spnte^  but  In  1906  and  1907  ran  lines  and 
made  surveys  In  tiie  immediate  vicinity. 


Whoi  asked  as  to  facts  of  possesion  In  plain- 
tiff, the  witness  replied: 

"Unless  tbe  Indication  of  this  land  od  their 
map  is  considered,  I  know  of  no  positire  facts." 

And  to  acts  of  poasession  by  Gardner,  Mr. 
Kemper  said: 

"At  the  time  I  ran  the  lines  arotind  the  Kra- 
mer plantation,  for  tbe  vnrpose  of  enttlDR  out 
the  lands  that  did  not  helong  to  die  Hanson 

Lumber  Company,  Mr.  Gardner  was  with  me. 
and,  had  he  considered  that  this  80  acres  did 
not  belons  to  the  Hanson  Lumber  Company, 
would  have  had  tbe  lines  ran  around  it  also. 
I  do  not  recall  that  he  actaally  stated  tliat  was 
the  Albert  Hanson  Lumber  Company's  land. 
I  believe  that  we  both  supposed  that  it  was. 
If  that  can  be  considered  as  showing  poesee- 
fiion,  why  they  possessed  It." 

Gardner,  being  recalled,  testified  that  on 
his  first  visit  to  the  land  he  cut  the  letter 
H  on  each  of  the  four  comers  of  the  tract, 
as  a  sign  that  the  land  belonged  to  the  Han- 
son Lumber  Company.  Mt.  Kemper  testi- 
fied that  he  believes  he  saw  one  of  tbese 
letters.  Defendant's  employes,  who  traced 
the  lines  and  superintended  the  deadening 
of  the  timber  on  the  tract  In  dispute,  testified 
that  they  saw  no  sudi  letters  at  the  comers 
of  the  tract 

Plaintiff  did  not  offer  In  evidence  his  al- 
leged title  deeds  to  the  6arden  City  tract, 
and  therefore  there  Is  nothing  In  the  record 
to  warrant  the  application  of  tbe  rule  that 
possession  of  a  part  is  possession  of  the 
whole  according  to  the  title  of  the  poBsesMr. 
Civ.  Code,  arts.  3437,  3498. 

On  the  other  band,  the  defendant  company, 
owner  of  the  contiguous  lands,  on  whidi  it 
was  operating  a  sawmtU,  took  actual  poasee- 
sion  of  the  tract  In  dispute,  under  color  of 
title,  more  than  a  month  iMtore  the  Institu- 
tion of  this  suit  As  defendant  was  admlt< 
tedly  in  actual  possession,  and  the  plaintiff 
was  not,  the  alleged  misdescriptions  la  de- 
fendant's chain  of  title  are  foreign  to  the 
present  Inquiry. 

PlaintllTs  proposition,  that  a  titles  assess- 
meat  for  taxation,  and  Ihe  going  of  an  agent 
around  the  lines  and  cutting  the  letter  H  on 
the  comer  trees,  constltote  actual  possesion 
of  wild  lands  sufficient  to  maintain  a  pos- 
sessory action,  is  clearly  untmable.  In  the 
case  <HF  South  Ia.  Land  Oo.  t.  RIggs  Cypress 
Co.,  lid  La.  198,  48  South.  1003,  dted  by  the 
plaintiff,  the  court  indicates  that  actual  pos- 
session of  cypteaa  lands  may  be  taken  by  the 
catting  of  trees  fbr  the  purposes  of  ranoral, 
and  by  prorations  carried  on  for  tbe  pull- 
ing of  timber  trom  season  to  season.  In 
Frederick  et  al.  v.  Goodbee  et  aL,  120  La. 
783,  45  South.  60%  aUn  cited  by  the  plaintiff, 
it  vras  held  Uiat  a  survey  of  the  land,  and 
the  cutting  and  removal  ot  bark  and  wood 
thovfrom  at  long  Intervals,  did  ilbt  prove 
actual  and  continued  possession  as  owners 
sufficient  to  serve  as  a  basis  of  the  preacrip- 
tlon  of  ten  years.  In  Oiambntaln  t.  Ahadle, 
48  La.  Ann.  090,  19  South.  S74,  also  dted 
by  plalntiil^  the  court  held  that  t2ie  payment 
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of  taxes  is  not  In  Itself  erMenco  of  corporeal 
poBBBSalon;  that  for  the  purpoaea  (tf  preacr^*- 
tion  thm  must  be,  at  tbe  least  la  Its  com* 
mencanent,  a  oorporeal  possession,  1^  the 
nse  of  Immorable  pr(q)erty  according  to  Its 
nature,  sadi  as  gracing  of  cattle  on  swamp 
lands  subject  to  oTerflovr,  accouqianied  1^ 
tbe  regular  payment  of  taxes,  and  In  case  of 
timbered  lands  tb^  Incloeore,  cutting 
trees,  bnlUUhg  roads,  or  by  other  similar  acta. 

Actual  possession  Is  tbe  real  or  corporeal 
detention  of  jHtqwrtTi.  GIt.  C!ode,  arts.  343^ 
M42.  The  possessor  must  bold  the  thing  *in 
fact"  GlT.  Code.  art.  S487.  Nature  posses* 
ston  Is  that  by  which  a  man  detains  a  thing 
corporeally,  as  by  occupying  a  bonae,  coltl- 
Tatlng  ground,  or  retaining  a  moraaUe  In  poft- 
sesslon.  OIt.  Code,  art  8428.  Sudi  a  pM- 
sesslon  in  Its  nature  must  be  visible,  open, 
and  puMlc. 

It  goes  without  saying  that  tbe  plaintiff 
never  had  this  kind  of  possession  of  the  prop* 
erty  In  dispute,  and,  whaterer  his  right  of 
civil  possession  may  be,  It  Is  excluded  from 
consideration  by  tbe  text  of  tbe  Code  of 
Practice. 

Judgment  affirmed. 


(126  La.) 
No.  18,158. 
STATE  HOWARD. 
(Supreme  Gourt  of  LoDisiaoa.    May  9,  1910. 
Rriiearing  Denied  Jnne  6,  1910.) 

(SyUahut  hv  Editorial  Staff.) 

INFAKTS    a    18*)  —  COUBTS  —  JdBISDICTIOS — 
JUVENILB  DXLIKQITENTS— STATI  TES. 

Bill  of  Rights,  art.  9,  decInreH  that  in  all 
oriminal  proceedings  the  accused  shall  have 
the  right  to  trial  by  jury,  except  in  caaes 
where  the  penalty  is  not  necessarily  impriaon- 
inent  at  hard  labor  or  death,  Act  1908,  No.  83, 
rreating  a  juvenile  coart,  and  providing  for  trial 
therein  of  offensea  committed  by  javeuile  delin- 
quents under  17  years  of  ue,  did  not  authorise 
the  trial  by  aacfi  court  ot  an  indictment  of  a 
child  under  17  for  murder;  the  trial  of  such  In- 
dictment being  exclusiTeiy  within  the  Jurisdic- 
tion of  the  district  court. 

[Bd.  Note.— For  other  cases,  see  In&nts, 
Cent.  Dig.  f  IS;  Dec.  Dig.  S  18.'*] 

Appeal  from  Twentieth  Judicial  District 
(^rt,  Parish  of  Lafourche;  W.  F.  Martin, 
Judge. 

James  Howard  wag  Indicted  for  murder, 
and  from  an  order  referriug  the  case  to  tbe 
Juvenile  court,  the  State  appeals.  Reversed. 

Walter  Gulon,  Atty.  Gen.,  and  H.  M. 
Bourg,  Dlst.  Atty.  (R.  O.  Pleasant,  of  croun- 
sel),  for  the  State.  Taylor  Seattle,  for  ap- 
pellee. 

Statement  of  the  Case. 

N1GH0LLS,J.  Defendant  was  Indicted  by 
the  gnmd  Jury  for  the  parish  <tf  Lafourche 
for  muidCT.  When  he  was  arraigned  before 

the  district  court  he  pleaded  "not  guilty,"  but 


mflMequently  wiOidrow  his  plea.  Ihe  Indlct- 
meat  against  him  stUl  atanda  In  that  court 
unacted  upon.  When  the  case  was  attempted 
to  be  fixed  for  trial  in  tbat  court  in  session 
as  for  cases  gesaerally,  his  counsel  ol^ected 
to  this  being  done.  The  objection  was  sus- 
tained, and  tbe  case  was  referred  to  the 
**JuTenile  court,"  to  be  thwein  tried  under 
Act  No.  Sa  of  1906,  p.  96. 

The  state  has  appealed,  calling  attentlmi  to 
State  V.  Bagan,  125  La.  121.  51  South.  89. 

Opinion. 

The  accused  party  In  this  case  Is  a  boy 
under  17  years  of  age.  No  (dalm  has  been 
made  that  be  should  not  be  made  to  answer 
for  the  crime  of  murdw  under  an  "Indict- 
ment" against  blm,  returned  by  a  grand  Jury. 
In  order  that  he  should  be  called  to  answer 
for  that  crlmei  It  was  necessary,  under  article 
9  of  the  BUI  of  Bights,  that  the  accusaUon 
against  him  should  emanate  from  that  body 
in  the  form  of  a  i^eeentment  or  indictment. 
The  same  artlde  of  tbe  Bill  of  Rli^ta  de- 
clares that,  "in  all  criminal  xHropecutiona,  the 
accused  shall  have  tbe  right  to  a  public 
q)eedy  trial  by  an  Impartial  Jury,"  and  pro- 
vldes  that  "cases  In  which  the  penalty  Is  not 
necessarily  Imprisonment  at  bard  labor,  or 
death,  ^all  be  tried  i>j  the  ooort  without  a 
jury  or     a  Jury  less  than  twelva" 

Tbe  present  case  Is  one  in  which  the  pen- 
alty Is  necessarily  imprisonment  at  hard  labor 
or  death,  and  the  accused  Is  entitled  to  de- 
mand a  trial  by  jury  not  less  than  12,  and 
that  right  the  accused  Is  not  permitted  to 
waive.  State  v.  Thompson,  101  La.  168,  28 
South.  882. 

If  the  I^eglslature,  In  enacting  Act  No. 
83  referred  to,  bad  contemplated  that  cbll- 
dren  1^  than  17  years  of  age,  cbarged  with 
tbe  crime  of  murder  Indictment,  should 
be  tried  before  the  Juvenile  court,  the  statute 
would  certainly  have  provided  for  such  trials 
therein;  but  the  act  fails  to  do  so.  Gases 
In  which  idilldren  are  cbarged  with  the  com- 
mission of  a  crime  carrying  with  it  the  death 
penally  are  nowhere  referred  to. 

The  seventeenth  sectlcMi  of  the  statute  de- 
clares, In  relation  to  the  effect  of  the  enact- 
ment  of  the  law,  that  It  only  repealed  such 
laws  or  parts  of  laws  as  were  In  conflict  with 
the  statute.  The  (general  Assembly  certainly 
did  not  propose,  through  the  enactment  of  the 
statute  in  questlou,  that  any  article  of  tbe 
Constitution  should  either  presently  or  pros- 
pectively be  aftMted  or  r^ealed  by  it  We 
cannot  reasonably  so  construe  the  act'  as  to 
result  in  Ira-ving  a  dilld  under  17  years  of 
age  free  to  commit  murder  under  no  greater 
I>enalty  than  being  subjected  to  reformatwy 
discipline  dtiring  the  period  of  his  minority. 

The  vote  of  tbe  people  ratifying  the  act 
did  not  extoid  thB  terms  of  the  statute.  We 
have  not  the  dlghtest  idea  that  tbe  Ooieral 
AsBomWy  Intended  that  charges  for  murder 
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u  haTlns  been  commltbed  b7  dUldren  under 
3.7  yesra  of  age  should  fall  under  or  be 
(OTwned  by  tbe  pnYMaam  of  the  act  In 
question. 

For  the  reasons  assigned,  It  Is  hereby  order- 
ed, adjudged,  and  decreed  that  the  jud^ent 
aiv)ealed  from  be  and  the  same  Is  hereby  an- 
nulled, STOlded,  and  reversed,  and  it  Is  order- 
ed, adjudged,  and  decreed  that  the  case  be 
remanded  to  the  district  court  and  reinstated 
on  Its  do(^et,  to  be  further  proceeded  with  iu 
file  district  ooort  according  to  law. 


(128  I^) 
No.  18,028. 
KXLLT  T.  PBTBBS. 
(Smmme  Ooart  of  LoulsianB.    Hay  %  19ia 
Rehearing  Denied  Jon*  0^  1910^) 

(8yUabu$  by  the  Court.) 

Snippina  (|  84*)— Injitbt  to  BhcpLort  Whili 
Unloadiho  VISBBL— NiOIJOCnOB  OF  Db- 
RNOAirr— BVIDENCE. 

Two  different  sets  of  workmen  were  engag- 
ed io  removing  a  lot  of  staves  from  a  barge 
landed  at  the  foot  of  Marengo  street  in  the  cit; 
at  New  Orleans,  to  the  wharf  opposite  that  land- 
ing, and  in  taking  the  logs  from  the  wharf  to 
the  can  waiting  for  them.  One  set  were  in  the 
employ  of  the  Leyland  Company:  the  other  in 
the  employ  of  the  defendant.  Toe  two  seta  of 
workmen,  though  they  ooniperated  with  each 
other  to  a  certain  extent,  had  ainiarata  and  dis- 
tinct duties,  and  were  under  different  manage- 
ment and  control.  The  plaintiff,  an  employ^  of 
the  Leyland  Company,  engaged  on  the  wharf  in 
receiving  the  logs  when  they  should  have  been 
hoisted  over  to  the  wharf  through  the  instru- 
mentality of  a  derri<^  was  in]ur«I  by  the  care- 
less and  nerilgent  handling  of  the  denrlck  in  al- 
lowing the  Doom  attached  to  It  to  swing  one  of 
the  logs  over  and  on  to  the  spot  where  the  em- 

eloy^B  of  the  Leyland  lAnt  were  at  work  receiv- 
ig  and  carrying  away  the  logs  as  received.  The 
man  In  charge  of  the  operation  of  the  derrick 
was  an  employe  of  the  defendant  who  did  not 
act  under  the  orden  of  the  foreman  of  the  "re- 
ceiving gang"  or  any  employe  of  the  Leyland 
Company.  The  defendant  waa  the  party  re- 
sponsible for  the  injury. 

[Ed.  Note.— For  other  cases,  see  Shiiq>ing, 
Cent  Dig.  ii  349-351 ;  Dec.  Dig.  i  84.*! 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Walter  B.  Sommervllle,  Judge. 

Action  by  George  Kelly  against  Henry 
Peters.  Judgment  for  plaintiff,  and  d^oid- 
ant  appeals.  Amended  and  affirmed. 

Theodore  Peters  and  Robert  H.  Marr,  for 
appellant  Samuel  Sansum,  for  appellee. 

Statement  of  the  Case. 

KIOHOLLS*  J.  The  plaintiff  pnyed  tor 
Judgmmt  against  defwdant  for  the  sum  of 
910;000,  on  the  ground  that  on  Norember  20, 
1908k  the  defendant  bad  possession  of  a  cer- 
tain derrlA  and  barge,  upon  whldb  a  nomber 
of  large  and  heavy  logs  had  been  laden  for 
the  FrederlA  Leyland  Company :  and,  at 
the  direction  and  1^  the  order  of  defendant, 
the  defendant's  servanto  and  employes,  duly 
appointed  by  defendant,  and  acting  within 
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the  scope  «f  th^r  employment  for  defted* 
ant,  were  unloading  said  logs  by  means  of 
said  derrick;  and  the  said  Frederidc  Ley- 
land  Company  directed  plalntUf  and  a  num- 
ber of  other  laboren  to  go  to  the  place  where 
said  logs  wore  being  unloaded,  and  receive 
said  logs,  and  roll  said  logs  back  on  the. 
wharf;  and  about  haU  past  8  o'clock  in  the 
morning  <rf  the  day  and  year  first  aforesaid, 
while  plaintiff  and  said  othor  laborers  were 
oideavorlng  to  roll  ba&  on  the  wharf  a  cer- 
tain log  which  was  then  on  a  dolly,  the  de- 
fendant's said  servant^  agents^  and  employes, 
acting  within  the  scope  of  their  anidoyment 
for  defwidant,  ne^lg«itly  and  car^essly  al- 
lowed and  pwmitted  a  certain  log.  which  de> 
fMiduit's  said  servantB*  agents,  and  anploytt 
were  attempting  to  put  on  said  wharf  toy 
means  of  said  derrick,  to  swing  against  and 
strike  with  great  force  and  vlolrace  plaintiff's 
rlg^t  hand,  while  plaintiff's  right  hand  was 
resting  on  the  log,  which  plaintiff  and  said 
other  laborers  were  endeavoring  to  roll  back 
on  said  wharf,  and  smashed  plaintiff's  rlg^t 
hand  and  cut  off  the  second  finger  of  plain- 
tlfTs  right  hand  that  It  had  to  be  amputated, 
and  broke,  crushed,  and  bruised  the  third 
finger  of  plaintifTs  right  hand ;  that  aU  said 
Injuries  were  caused  by  the  n^ligence  and 
carelessness  of  defendant's  said  servants, 
agents,  and  eni{>l(ves,*acting  within  the  scope 
of  their  employment  for  d^endant.  In  negli- 
gently and  carelessly  allowing  and  permitting 
the  log  which  they  were  attempting  to  put 
on  the  wharf  to  swing  against  and  strike 
plaintiff's  right  hand,  and  In  n^llgently  aud 
carelessly  attempting  to  put  into  the  very 
place  where  plaintiff  aud  said  laborers  were 
working  the  log  which  injured  plaintiff's 
hand. 

Plaintiff  avers  that  he  did  not  know  that 
defendant's  said  servants,  agents,  and  em- 
ployes were  going  to  place  a  log  Into  the 
very  place  that  plaintiff  was  working,  and 
that  he  did  not  know  of  the  presence  of  the 
log  that  struck  his  hand  until  the  log  struck 
and  Injured  his  hand.  Plaintiff  also  avers 
that  the  injury  to  his  said  hand,  and  the  cut- 
ting off  of  his  said  fingers,  has  caused  and  is 
still  causing  him  great  pain  and  suffering,  and 
that  all  his  said  Injuries  are  permanait  and 
greatly  reduces  his  earning  capacity. 

In  view  of  the  premises,  sriaintUT  prayed 
that  defendant  be  dted  to  appear  and  answer 
the  matters  aiul  things  aforesaid,  and,  aftw 
due  proceedings  shall  be  had  according  to 
law,  plaintiff  have  judgment  In  his  favor 
and  against  defendant  for  the  sum  of  f  lO.OOOi 
with  Interest  at  the  rate  of  6  per  cent,  per 
annum  from  date  of  Judgmoit,  and  all  costs 
of  suit,  and  idalntlff  prays  for  all  general  re- 
lief. 

Defoodant  filed  a  general  denial,  and  pray- 
ed that  the  plaintiff's  suit  be  dlsmlssecL 

The  case  was  tried  before  the  district  Judge 
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who  rendered  a  judgment  In  faror  of  tbe 
plaintiff  against  the  defendant  for  $1,000, 
with  legal  Interest  from  date  of  Judgment 
Defradant  appealed. 

Plaintiff  answered  the  appeal,  praying  that 
the  judgment  be  Increaeed  to  $5,000. 

On  the  morning  of  the  20th  of  November, 
1908,  while  a  number  of  logs  were  in  process 
of  being  unloaded  from  a  barge  at  the  foot 
of  Marengo  street,  in  the  dty  of  New  Orleans, 
for  the  purpose  (after  being  received  at  the 
wharf)  of  being  removed  therefrom  by  cars, 
George  Kelly,  a  laborer,  in  the  employ  of  tbe 
Leyland  Comjiany  was  severely  injured, 
fingers  on  his  right  hand  were  mashed  by  one 
of  the  logs  as  it  was  being  hoisted  from  the 
barge  to  the  wharf,  throu^  the  Instrumen- 
tality of  a  derrick  belonglilg  to  and  controlled 
by  an  employ^  of  tbe  defendant,  Henry 
Peters. 

There  were  two  distinct  sets  of  men  en- 
gaged in  this  work ;  one  set  for  the  purpose 
of  removing  the  logs  from  the  barge  up  to  tbe 
wharf,  the  other  set  for  the  purpose  of  re- 
ceiving the  logs  after  they  should  have  been 
so  raised,  and  placing  them  on  doUiee  or 
truclQB,  and  rolling  them  back  upon  them  to 
the  cars. 

The  logs,  after  being  raised  to  the  wharf, 
were  swimg  Into  the  desired  position  upon 
the  wharf  by  means  of  a  t>oom  connected  with 
ilie  derrick.  Tbe  madilnery  employed  to 
work  the  derrick  was  controlled  as  to  its 
operations  by  a  person  known  as  the  "der- 
rick man,"  who  gave  orders  to  the  engineer 
when  to  start  and  stop,  and  who  also  con- 
trolled the  movement  of  the  boom.  The  der- 
ri<^  man  In  this  case  was  an  employ^  of  the 
defendant,  as  was  also  the  engineer.  The  logs 
were  raised  by  means  of  a  chain  attached  to 
them,  and  the  attaching  of  this  chain  to  the 
log*  was  intrusted  to  two  men  upon  the  barge 
in  the  employ  of  the  Leyland  Company.  It 
will  be  seen  that  part  of  the  work  for  rais- 
ing the  logs  to  the  wharf  was  done  by  em- 
ployes of  the  Leyland  Company,  and  part  by 
en4>loyte  of  the  defendant,  wblle  part  of  the 
workmen  on  the  wharf  were  employ^  of  the 
Leyland  Company,  and  part  were  employds  of 
the  defendant  Both  sets  of  employes,  how- 
ever, had  separate  and  distinct  duties  and 
were  under  different  managements,  thou^ 
each  had  to  be  guided  to  some  extent  by  the 
action  of  the  other ;  for  instance,  the  men  up- 
on the  ba^  gave  notice  to  tbe  derrick  man 
when  they  had  finished  chaining  a  log  so  that 
he  might  give  proper  orders  to  the  engineer 
under  him,  when  and  how  the  derrick  should 
4>e  moved  and  so  the  foreman  of  the  receiv- 
ing gang  on  the  wharf  (emplof  ed  by  the  Ley- 
land  Company)  would  give  notice  to  tbe  der- 
rick man  (emt>loyed  by  defendant)  when  they 
were  prepared  to  receive  another  log  to  be 
placed  on  the  dolly. 

The  mere  notification  by  the  Leyland  Com- 
pany's men  upon  tbe  barge  to  the  derrick  man 
that  a  log  lud  bem  chained  by  them  and  was 
zcad7  to  b*  tkolstad  Old  not  warrant  him  In 
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at  once  thereupon  giving  his  order  to  his 
engineer  to  start  the  machinery. 

Before  giving  such  an  order,  it  was  his 
duty  to  make  certain  that  the  situation  an 
tbe  wharf  was  such  as  to  justify  him  In  view 
of  the  dangw  to  the  men  working  at  the  dolly 
In  having  a  log  hoisted  and  swung  across  to 
the  dolly  at  that  time.  This  duty,  the  derrick 
man  did  not  properly  perform  on  this  particu- 
lar morning.  The  engine  was  by  bis  order 
prematur^y  and  negligently  started,  and 
a  \og  hoisted  and  swung  across  to  the  dolly 
before  the  men  who  were  at  work  at  the  time 
at  the  dolly  had  succeeded  in  removing  the 
one  wliidi  had  just  before  been  hoisted  and 
swung  across  to  them.  The  result  was  that 
the  Ic^  so  prematurely  swung  across  struck 
the  one  that  was  at  the  dolly  upon  which  the 
men  were  at  work,  mashing,  and  cnubii^ 
the  fingers  of  the  plalntUC  who  had  his  hand 
upon  it  while  at  work. 

I^e  fact  that  the  derridi  man  was  in  the 
emplory  of  the  defendant  Henry  Peters,  as 
was  also  the  engineer,  Is  shown  beyond  ques- 
tion by  the  evidence.  The  fact  that  neither 
the  derrick  man  nor  the  engineer  were  au- 
thorized to  rec^ve  orders  from  any  cme  in 
the  employ  of  the  ti^rland  Company  was  also 
established.  ^ 

Plillllp  Noeb,  «nployed  hlmstif  by  the  Ley- 
land  CovapSiDy,  and  In  chaise  as  formian  of 
the  employes  of  that  company  merged  In  re- 
ceiving the  logs  swung  over  to  the  dolly,  be- 
ing on  the  stand  as  a  witness  for  the  defend- 
ant, being  questioned  as  to  the  manner  In 
which  the  logs  were  bandied,  testified: 

"They  were  taken  from  the  derrick,  you 
know,  to  be  put  over  on  the  walk  for  tbe  mil- 
road.  They  were  ho<dted  on  with  a  chain  sling, 
and  ran  ap  from  the  denied  to  tbe  height  of 
the  walk,  and  then  we  (the  receiving  gang)  bad 
to  take  tbem  off  the  derrid^.  There  was  a 
dolly  (owned  by  Thriflly  &  Co^  with  a  rope 
attached  to  the  dolly,  and  a  liaff  bitdi  on  toe 
log  in  order  to  steer  It  and  take  It  ont  away 
from  the  derri<^.  As  the  derrick  landed  it  on 
the  dolly,  we  would  take  It  from  the  derrl(^ 
over  to  the  Illinois  Central  Landing  so  that 
tbe  logs  could  be  put  on  the  cam  when  they 
came  along.  •  •  •  When  tbe  log  came  over 
from  the  derrick  it  was  swinging  in,  and  be 
(tbe  plaintiff)  got  his  ttand  cau£ht  in  some 
way."^ 

Being  asked  on  cross-examination: 

"Q.  Who  was  tbe  man  that  directed  that  log 
to  be  swung  in  there?^ 

He  answered: 

"I  don't  know  who  It  waa.    I  am  poslttve 

I  don't  know." 

Being  asked: 

"Did  Mr.  Peters  have  a  man  there  In  duiqte 
of  that  inatmment  (the  derridQ,  Uiat  they  had 
to  nee  for  unloading  the  logs?" 

He  replied: 
"Tee. 

"Q.  Was  he  the  man  that  directed  the  lor 
to  be  Bwnnc  in— tbe  log  that  struck  the  man? 
"A.  No,  sfr. 

"Q.  Well,  who  was  the  man  that  Ad  that? 
"A.  One  of  the  men  of  my  men  <m  tbe  barge ; 
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be  was  the  nun  vbo  gare  the  older  to  nring 

the  log  In. 
"Q.  Waa  the  los  lowered  by  your  ordenT 

"A.  No,  sir. 

"Q.  Was  there  nobody  tbexe  to  Twxeseat 

Mr.  Peters? 

"A.  Yes,  sir;  there  was. 

"Q.  Well,  who  was  that  man? 

"A.  Tb&t  waa  the  man  we  called  the  'derrick 
man'  in  our  line  of  work— he  was  the  man  t^t 
was  there. 

"Q.  What  Is  his  name— wasn't  he  known  hy 
the  name  of  Vic? 

"A.  Well.  I  know  him  by  hearing  them  say 
it;  but  whether  that  is  his  name  or  not  I  do 
not  know. 

"Q.  Was  he  not  present  at  that  time? 
"A.  Yes,  air. 

"Q.  He  was'an  emi^oy4  of  Mr.  Peters? 

"A.  Yes,  sir. 

"Q.  Yon  know  that  to  be  a  fact,  do  yon  not? 

"A.  Yes.  sir. 

"Q.  Isn't  be  tiie  man  Aat  gtvea  tiie  order  to 
awing  in  the  1(^? 
"A.  No,  sir;   he  is  noL 
"Q.  For  what  purpose  Is  be  there?   What  is 

he  doini;  there? 

"A.  He  is  there  for  the  purpose  of  taking  or- 
ders from  me  to  give  me  a  log  when  I  want  it. 

"Q.  Well,  did  you  (five  him  any  orders? 

"A.  No,  sir;  t  did  not,  but  one  of  the  five 
men  of  the  Lexland  Line  who  was  on  the  barge, 
he  did.  I  did  not  give  any  orders  to  any  one  on 
the  banre  at  the  time. 

"Q.  What  is  this  employ^  of  Mr.  Peters  to 
do? 

"A.  He  is  there  to  act  as  derridc  man. 
"Q.  What  are  his  duties  as  derrick  man? 
"A.  To  see  that  the  logs  come  from  the  der 
rick  and  are  placed  on  those  doilies. 
"Q.  Safely? 
"A.  Tea.  air. 

"Q.  Isn't  be  to  look  ont  and  aee  that  It  (the 
log)  does  not  land  on  the  men  who  are  working 

there? 
"A.  Tee.  sir. 

"Q.  What  waa  this  man  to  do?  He  waa  in 
charge  of  the  derridc,  wasn't  he? 

"A.  Yes,  sir;  he  is  to  take  orders  from  the 
foreman. 

"Q.  Is  that  all  he  does  Just  to  take  orders? 
"A.  Tea. 

**Q.  Then  there  is  nobody  to  see  that  those 
logs  are  safely  landed  on  the  dollies? 

"A.  According  to  my  ioEtructions. 

**Q.  This  man  was  there,  and  that  was  his 
duty,  waa  It  not? 

"A.  Yea,  sir." 

Henry  Peters,  the  defendant,  testified  that 
he  was  tlie  owner  of  the  derrick  barge ;  that 
he  was  present  at  the  time  of  the  accident ; 
that  the  derrick  was  in  charge  of  "Vlc"  on 
that  morning ;  witness  did  not  know  his  full 
name.  Wltneea*  son,  Eugene,  was  the  fore- 
man for  him  at  the  time;  he  was  present 
when  the  accident  happened.  This  man  Vic 
at  the  timo  was  standing  on  the  cap  of  the 
wharf. 

"Q.  Was  he  at  the  time  giving  orders  to  the 
man  who  waa  running  the  winch  which  witness 
was  operating? 

*'A.  Well,  the  way  that  waa-  I  will  tell  you— 

"Q.  I  Just  asked  you  if  he  was  ordering  this 
man  telling  him  or  instructing  bim  how  to  run 
the  winch  and  how  to  lower  the  logs? 

"A.  He  orders  our  engineer  to  go  ahead  when 
he  gets  orders  to  pnt  the  log  on. 

"Q.  Was  this  man  Vic  in  your  employ  mt 
that  time? 

"A.  Yes,  air ;  Vic  Is  boss  of  the  derridc.  Vie 
was  standinfT  at  that  particular  time  on  the  cap 
of  the  wharf.    Prom  where  he  was  standing 


he  was  In  a  position  to  see  the  men  who  were 
at  work  trying  to  roll  those  logs  off. 

"Q.  What  did  his  duty  ccoirist  of?  What  was 
his  work  out  there? 

"A.  He  was  to  take  orders  from  the  long- 
foremen  on  the  barge  hooking  the  lf>gs.  When 
they  hook  on  a  I<^,  then  they  tell  him  to  go 
ahead,  and  the  log  comes  up  and  comes  over  to 
the  wharf.  Tiie  men  who  were  on  the  barge 
could  not  see  the  men  working  on  the  wharf  for 
the  simple  reason  that  the  barge  is  about  lit 
feet  below  the  wharf.  Vic  hasn't  anything  at 
all  to  do  with  the  men  who  are  working  on  the 
wharf.  The  men  that  hook  the  logs  on  don't 
have  anything  to  do  with  our  derrick.  The 
man  on  the  cap  of  the  wharf  is  the  man  giv- 
ing the  signals  to  our  engineer,  because  the 
longshotemen  don't  give  bim  any  orders.  The 
longaboremen  book  ue  logs  on,  and  our  man 
Vic  is  to  look  out  for  our  derrick,  and  the  en- 
gineer takes  orders  from  Vic.  The  longshore- 
men do  exactly  what  they  want,  and  tfaey  won't 
take  any  order  from' as  or  from  any  of  our  men 
at  all. 

"Q.  Does  not  your  man  Vic  give  orders  to  the 
winchmen  to  lower  the  logs? 

"A.  When  he  gets  the  order  from  the  tonfc- 
shoremen. 

-'Q.  But  he  gives  the  order  to  the  engineer. 

"A.  Yes,  sir,  to  the  engineer. 

"Q.  Didn't  he  ^ve  the  order  to  the  windman 
by  reason  of  whidi  the  log  waa  swung  in  and 
this  man  waa  hurt? 

"A.  Well,  the  man  on  the  deck  they  are  the 
ones  that  told  him  to  go  ahead  and  they  swung 
it  on. 

"Q.  "nien  Vlc  gave  the  order  to  the  engineer 
to  swing  it  after  he  got  oiden  from  the  long- 
shoremen ? 

"A.  Yes,  sir. 

"Q.  That  the  way  It  was? 
"A.  Yes,  sir." 

Vlc  Zlchiridil  waa  called  ae  a  wltDOB  for 
the  defendant  (he  is  the  party  referred  to  as 
the  derrick  man  Vlc) ;  he  testified  that  he  was 
In  the  employ  of  the  def  uidant,  Fetera ;  that 
he  was  handling  the  derrick  at  the  time  of 
the  accident;  that  he  was  standing  on  tlie 
wbartf  at  thaC  time;  that  Engineer  Peters, 
son  of  the  detaidant,  was  his  foreman  at  tiiat 
work ;  It  was  he  who  gave  him  his  orders ; 
he  gave  wltneas  the  or^  to  lower  the  log 
down,  and  so  the  log  was  lowered  the  way  he 
said ;  he  was  the  one  that  gave  the  order  to 
him  to  tell  the  engineer  to  lower  It. 

We  do  not  think  we  should  go  further  into 
the  evidence  than  to  make  it  clear  who  was 
in  charge  of  the  derrick  at  the  time  of  the 
accident.  We  are  satisfied  that  It  was  In 
charge  of  an  employ^  of  the  defendant,  and 
that  he  was  not  under  the  orders  of  any  one 
in  the  employ  of  the  Leyiand  Line.  We  are 
satisfied  that  under  the  evidence  the  Judg- 
ment of  the  district  court  is  correct  as  to  the 
liability  of  the  defendant  for  the  injury 
which  plaintiff  received.  Plaintiff  prays  that 
the  Judgment  appealed  from  should  be  in- 
creased as  to  amount. 

We  are  of  the  opinion  that  the  amount  of 
the  judgment  Is  too  small,  and  that  the  Judg- 
ment In  that  respect  should  be  amended. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  be  amended,  and  the 
amount  of  the  name  be,  and  the  same  la,  in- 
creased to  the  sum  of  12,000,  and,  as  so 


Digitized  by  Google 


JACOBS  T.  JACOBS. 


543 


amended,  Ota  Judgment  appealed  from  1b 
hereby  afllrmed. 

PROTOSTT,  takes  no  part,  not  baTlng 
heard  the  argument 


(126  Id.) 
No.  17,62B. 

SMITH  T.  D.  A.  &  CO..  Umlted,  et  al. 

(Siqmme  Court  of  Louisiana.    May  23,  1910.) 

(Sytlabua  &v  the  Court.) 

RbCKEVKBS    ({  145*)— SaI-I:    of  iMaOLVBNT'a 

PBOPERTY — CXaIU  of  PKIVII.GOE. 

Where  all  the  property  of  an  insolvent  was 
sold  In  lump  by  a  teceirer  under  order  of  court, 
a  claim  of  privilege  <m  open  accounts  included 
in  the  sale  cannot  be  enforced,  where  there  has 
been  no  separate  appraisement  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec  Dig.  S  145.*] 

Appeal  bxmi  Twenty-Sixth  Judicial  Dis- 
trict Court,  Parish  of  Washington;  Thomas 
M,  Bums,  Jui^e. 

Actum  by  Uardle  H.  Smith  against  D.  A. 
Self  &  Co.,  Limited.  The  New  Orleans  Acid 
&  Fertilizer  Company  appealed  from  the 
judgment  homologating  the  final  account  of 
the  receiver.  Afllrmed. 

Prmtlss  B.  Carter,  for  appellant  Gordon 
W.  Good  bee  and  Ott,  Johnson  &  Ott,  for  ap- 
pellee.  Edward  H.  Blchard,  tm  plaintiff. 

IiAND,  J.  The  opponent  has  appealed 
from  a  Judgment  homologating  the  final  ac- 
count of  the  receiver,  on  which  the  claim 
of  the  opponent  for  $1^7  appears  as  an 
ordinary  debt 

In  Its  i^iposithm  the  appellant  prayed  to 
be  recognised  as  a  privileged  creditor,  on 
the  ground  that  the  receiver  had  come  Into 
possration  of  notes  and  accounts  represent- 
ing the  proceeds  ot  fertilizers  sold  by  Self  & 
Co.  as  the  agmt  ot  the  opponent 

It  appears  that  after  the  an)oIntment  of 
the  receiver  the  opponent  ruled  him  to  show 
cause  wliy  he  should  not  be  ordered  to  turn 
over  the  notes  and  accounts  representing 
the  proceeds  of  the  constgnmrat  of  fertili- 
sers previously  made  to  Self  &  Co.  On  the 
trial  of  the  rule  it  was  admitted  that  no  ferti- 
lizers and  no  notes  had  come  Into  the  hands  of 
the  receiver;  but  there  were  on  the  boohs 
of  Self  &  Co.  open  accounts  representing 
sales  of  fertilizers.  The  Judge  held  that  the 
opponent  was  a  creditor  of  Self  &  Co.,  and 
that  Its  remedy  was  by  opposition  to  the 
final  account  of  the  receiver.  Mo  appeal 
was  taken  by  the  opponent  from  the  Judg- 
ment dlamlsslng  the  rule. 

Sutmequently  the  receiver  obtained  an  or- 
der of  court  for  the  sale  In  lump  of  all  the 
property,  Including  rlghbs  and  credits,  of 
the  Insolvent  No  oiH;Kwitlon  was  made  to 
the  granting  or  execution  of  the  order,  and 
all  the  assets  were  sold  by  the  receiver  en 


bloc  for  tlie  price  of  12,000.  The  opponent 
made  no  (^position  to  the  sale,  and  made 
no  aivllcation  for  the  separate  sivralsement 
and  sale  of  the  open  aocoonts  In  question. 
As  to  such  open  accounts,  whatever  their 
amount  or  value  may  have  been,  it  la  cer- 
tain that  the  proceeds  of  th^  sale  cannot 
he  identified.  Th»  result  is  that  whether 
opponent's  claim  of  privilege  be  ocmsidared 
as  nriaii^  from  the  ownership  of  said  ac* 
counts  or  from  sales  made  to  the  lnsolv«it, 
it  Is  Impossible  to  recognize  and  enforce  the 
same  against  the  proceeds  of  the  rec^ver's 
sale. 

Judgment  afflzmed. 


(12Q  La.) 
No.  17.871. 
JACOBS  et  al.  V.  JACOBS  et  al. 
(Supreme  Court  of  Louisiana.    May  9,  1910. 
Behcaring  Denied  June  6,  1910.) 

(Syllabui  by  the  Court.) 

1.  Partition  (§  77*)— SiXB  or  Murosa'  LANn 
— Fauilt  Mebting. 

In  a  partition  auit,  In  which  some  of  the 
defendants  are  minors,  the  obligation  of  conven- 
ing a  family  meeting  to  advise  with  regard  to 
the  terms  of  the  sale  rests  upon  those  by  whom 
the  minors  are  represented,  and,  in  doault  of 
action  by  them,  the  court  may  order  the  aale  to 
be  made  for  cash. 

[Ed.  Note.— For  otber  cases,  see  Partition, 
Cent  Dig.  H  217,  218;  Dea  Dig.  f  77.*] 

2.  Parhtion  (§  77*)— lKDivisiBii.iTr  or  1*bop- 

KBTT— DeTEBM  IN  ATION, 

The  indivisibility  in  kind  of  property  sought 
to  be  partitioned  may  be  made  to  appear  by  a 
compariaon  of  the  Inventory  thereof  with  the 
number  of  lots  Into  which  the  property  would 
have  to  be  divided. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Ceot.  Dig.  i{  210-223 ;  Dec.  Dig.  |  77.*) 

3.  PABTmoN  (S  114*)— Costs. 

Whilst  the  cost  of  the  partition  itself  most 
be  borne  by  the  mass,  the  cost  of  obtaining  a 
udgment  ordering  the  partition,  against  a  de- 
endant  who  resists  and  denies  the  right  there- 
to, falls  upon  the  party  cast. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  |S  440^9;  Dec.  Dig.  8  114.*] 

Appeal  from  Civil  District  Court,  Pariah  of 
Orleans;  Waiter  B.  Sommerville,  Juige. 

Action  by  A.  C,  JacoI)B  and  others  against 
A.  6.  Jacobs  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Afflrmnd. 

Buck,  Walshe  &  Bu(^,  for  appellants. 
Ross  E.  Breazeale,  for  appellees. 

Statement  of  the  Case. 

MONROE,  J.  The  two  plaintiffs,  Alex- 
ander C.  Jacobs  and  Mary  Jacobs,  are  owners 
In  Indlvlsion  with  eleven  other  persons,  who 
are  made  defendants,  of  certain  improved 
real  estate  In  New  Orleans;  the  Interest  of 
each  plaintiff  being  >/«4.  that  of  (me  of  the 
defendants  ^4*  of  sis  others  each  s/ai  and 
of  the  four  others  (minors)  each  >/is8-  The 
property  consists  of  lots,  with  buildings  on 
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tham,  one  on  Delechatoe  Btre^  two  on  Dry- 
ades  Btreet,  three  on  Masadne  street,  and 
one  on  Caronddet  street.  PlalntUb  all^ 
that  Oiarlea  W.  Jacobs  has  been  in  posses- 
alon  of  the  property  since  Fftbruazr,  1904,  as 
agent  of  the  coihelrs  (and  co-owners),  and  that 
he  haa  rendered  no  account  of  his  gesUoD, 
and  they  iff^  that  he  and  the  others  be 
dted.  that  he  be  ordered  to  aooonnt,  and  that 
tb«e  l>e  jndsment  decreeing  a  partition  by 
Ucltatlon. 

It  is  admitted  that  aU  of  the  parties  are 
nonreaidentB  of  the  state,  and  that  they  were 
put  in  posseBsIon  of  the  property  son^t  to 
l>e  partitioned,  as  the  h^rs  of  Tbomaa  B. 
Jacobs,  by  Judgment  of  the  civil  district 
court  of  date  Fetnruary  2^  1904.  ^  a  result 
of  exceptions  filed  by  defoidantB,  the  demand 
against  Charles  W.  Jacobs  for  an  accounting 
was  ellmlnilated.  The  answer  of  the  defend- 
ants seta  up  an  alleged  agreem^t  between 
the  owners  then  of  age  (and  concurrence  by 
those  of  the  minors  who  afterwards  attained 
majority  to  the  effect  that  the  properly 
should  be  held  In  indivtslon  nntO  the  youngest 
mtaoT  should  veach  the  age  of  21  years,  and 
It  alleges  that  plalntUEs  cannot  force  the  par- 
tition before  the  time  agreed  on,  which  has 
not  yet  arrived.  It  appears  from  the  evi- 
dence adduced  on  the  trial  that  Thomas  B. 
Jacobs  died  intestate  in  MoTonber,  1900, 
leaving  as  bis  b^n  his  mother,  two  brothers, 
four  sisters,  three  nephews,  and  three  nieces, 
several  of  tlte  latter  being  minors,  and  also 
leaving  an  estate,  consisting  In  part  of  the 
Immovable  property  hereinabove  mentlooed. 
His  brother,  G.  W.  Jacobs,  was  appointed  ad- 
ministrator, and  in  December,  1003,  was  ap- 
pointed the  ageot  and  attorney  In  fact  of  the 
other  (major)  heirs,  by  written  Instruments 
conferring  upon  him  full  authority  to  repre- 
sent and  act  for  bis  principals  In  all  matters 
relating  to  the  estate,  and  that  was  followed, 
in  February,  1905,  by  a  Judgment  putting  the 
heirs  In  possession.  Sev^l  of  the  major 
heirs,  other  than  plaintiffs,  testify  that  there 
was  a  verbal  agreement  among  them  (the  ma- 
jor heirs)  to  the  effect  that  the  prop«ty  in- 
herited by  them  ahonid  be  held  in  Indivision 
until  the  youngest  of  the  minors  should  at- 
tain majority,  and  that  O.  W.  Jacobs  should 
administer;  but  plaintiffs  deny  that  It  was 
so  agreed,  and  ve  do  not  find,  as  to  tfaon. 


that  it  la  established,  there  having  been,  evt- 
dently,  a  mlsnuderstaodlng  In  the  matt«. 
There  was  judgment  in  the  dlatxict  court  de- 
creeing the  UOganls  to  be  the  owners  In  In- 
.division  of  the  propertgr  described  in  the  pe- 
tition, wd^lng  ft  partition  thereof  tqr  Ud- 
tatlon,  dhrecting  the  sale  to  be  made  by  an 
auctioneer,  who  is  named,  and  refnrlne  the 
parties  to  a  notary  for  the  completion  ot  the 
partition.  Defeodants  have  appealed. 

Opinion. 

It  Is  argued  <m  b^ialf  of  Pendants  tlut 
the  agreonent  set  np  in  the  answer  was 
proved,  and  should  be  sustained;  but^  as  we 
have  stated,  we  do  not  think,  as  to  plalntltft, 
tiiat  it  was  proved. 

It  is  said  that  a  family  meeting  should 
have  been  convened  to  fix  the  terms  of  tbe 
aale  as  to  tbe  interests  of  tlie  mhim;  but 
the  minors  are  defendants,  and  the  obliga- 
tion to  convoie  a  femlly  meeting  for  tbe 
purpose  stated  devolved  upon  those  by  wbom 
they  are  reivesented,  in  default  of  whose  ae- 
tiCHi  in  the  premises  the  conrt  was  anthoriaed 
to  order  the  sale  to  be  made  for  cash.  Suc- 
cession of  Becnel,  117  La.  740,  42  Soutb.  2S6. 

It  Is  said  that  the  record  contatns  no  enl- 
dence  that  the  property  la  Indlvlrible  In  kind, 
and  hence  that  the  decree  ordering  the  parti- 
tion by  Udtation  -was  unauthorized;  but  the 
record  contains  an  inventory  which  shows 
that  the  property  consists  of  the  several  lots 
of  ground  whldi  have  been  mentioned,  with 
the  buildings  on  tbon,  and  we  do  not  think 
anything  more  Is  necessary  to  authorize  the 
conclusion  that  it  cannot  advantageously  be 
divided  Into  128  parts,  which  would  be  neces- 
sary for  a  partition  in  kind.  Kotm  v.  Marsh,  3 
Bob.  51;  Florance  v.  EUlls,  11  La.  Ann.  888; 
Cameron  v.  Lane^  80  Ia.  Ann.  724  (concni- 
rlng  opinion). 

It  Is  said  that  the  trial  court  erred*  in  con- 
demning the  defendants  to  pay  costs;  but. 
whilst  the  costs  of  the  partition  itself  are  to 
be  borne  by  the  mass,  the  cost  of  obtaining 
a  Judgment  ordering  the  partition,  against 
a  defendant  who  resists  and  denies  the  right, 
falls  upon  the  party  cast 

Jud^ent  affirmed. 

PBOVOSTT,  J.,  token  no  part;  not  having 
heard  the  argument 
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(128  La.) 

No.  18,078. 

ANSLEY  T.  STUART. 

{Supreme  Court  of  Louisiana.    Ma;  9.  I&IO. 
On  AppIIcadoQ  for  Rebearine, 
June  6,  1910.) 

(Syllabua      Editorial  Staif.) 

1.  Appeal  awd  Ebbob  (j  150*)— Persons  En- 
titled TO  APPEAL— Persons  Interested. 
After  the  amcmnt  tendered  to  redeem  a 
pledge  Id  ao  action  for  that  purpose  -was  de* 
posited  with  the  derk  of  court  to  be  paid  to 
the  pledgee,  and  the  pledged  property  vae  sur- 
rendered to  the  owner,  it  was  immaterial  to 
the  pledgor  whether  the  deposit  was  paid  to  the 

firoper  person,  so  that  he  had  do  appeiUable 
nterest  In  a  mle  directing  its  payment  to  cer- 
tain persons,  on  the  groand  that  they  were 
Dot  shown  to  be  proper  parties  to  receive  It 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Bnor.  Cent  Dig.  H  934-946;  Dec.  Dig.  %  160.*] 

2l  Costs  (i  260*>— On  ApPEAir-FBiTounrs 
Appeal. 

In  view  of  Code  Prac.  art  890,  providing 
that,  if  appellee  nctclect  to  answer  the  appeal 
within  the  time  allowed,  appellant  may  have 
the  caose  aet  for  a^ment,  ai^lles  is  not  en- 
titled to  damages  for  a  frivolous  appeal,  where 
he  did  not  answer  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Costs,  Ceat 
Diff.  I  1003 ;  Dec.  Dig.  1  260.*] 

Appeal  from  GItII  District  Court;  Parish 
'Of  Orleftns ;  Fred  D^  King,  Judge. 

Action  Iqr  H.  B.  Axuley  against  CX  D. 
Stiuut.  Vtma  m  role  orderlDg  money  deposit- 
«d  with  the  clevic  of  ooort  to  be  paid  certain 
persons,  W.  J.  Gex,  the  transferee  of  a  judg- 
ment for  plaintiff,  appeals.  Judgment  af- 
firmed. 

See,  also.  12S  La.  830,  48  Soath.  953. 

Lazama,  Michel  &  Lazarus  and  David 
Seesler,  for  appellant  Dlnkelspiel.  1/art  & 
Davey  and  Oiratilt  nurar,  for  aiXMlllea. 

PROVOSTT,  J.  Plaintiff  claimed  to  be 
owner  of  certain  certificates  of  stock,  which 
he  alleged  he  had  pledged  to  defendant,  G. 
D.  Stuart,  to  secure  a  debt  of  $700.  Plain- 
tiff tendered  this  sum,  and  deposited  same  In 
the  bands  of  the  clerk  of  court,  to  be  paid 
over  to  the  defendant  Judgment  was  ren- 
dered In  favor  of  plaintiff,  ordering  the  cer- 
tificates to  be  turned  over  to  plaintiff,  and 
enjoining  defendant  from  assigning  them,  or 
making  any  other  disposition  of  them,  and 
ordering  the  $760  to  be  paid  over  to  the  de- 
fendant C.  D.  Stuart  An  appeal  was  taken 
from  this  Judgment  to  this  court  Pending 
this  appeal,  the  defendant  Stuart  died,  and 
bis  widow  and  heirs  were  made  parties.  The 
Judgment  was  affirmed.  The  plaintiff,  Ans- 
ley,  transferred  his  judgment  to  one  W.  J. 
Gex.  Then  the  said  widow  and  heirs  of  C. 
D.  Stuart  and  one  Prank  P.  Stuart  took  a 
mle  upon  the  said  subrogee,  Oex,  to  show 
canse  why  the  $760  should  not  be  paid  over 
to  th«n;  the  certificates  haying  been  sur- 
rendered. Gex  appeared.  In  resiMuse  to  the 
rol^  and  made  no  objection  to  the  payment 


except  that  he  contended  that  certain  costs 
should  be  first  paid.  The  court  made  the  rule 
absolute,  and  Gex  has  taken  this  appeal. 
In  this  court  his  contention  is  that  the  plain- 
tiffs In  rule  did  not  make  the  proper  proof 
of  their  case  by  showing  that  the  widow  and 
heirs  were  really  such,  and  that  Frank  P. 
Stuart  was  entitled  to  a  part  of  the  fund. 

From  the  moment  Ansley,  or  his  subrogee, 
Gex,  had  received  the  certificates  In  redemp- 
tion of  which  the  $760  had  been  deposited, 
their  connection  with  this  money  ceased  en- 
tirely. The  fund  was.  from  that  moment  In 
the  hands  of  the  clerk  for  the  sole  purpose 
of  being  paid  to  whosoever  was  entitled  to 
receive  It  Whether  the  plaintiffs  in  rule 
had.  or  not,  proved  their  case,  on  the  point 
of  being  entitled  to  the  money,  was  from 
that  moment  a  question  with  which  the  de- 
fendant In  role  bad  absolutely  nothing  to 
da  The  responsibility  for  paying  the  $750 
to  the  right  persons  lay  with  the  clerk.  The 
present  appeal  has  therefore  been  taken  by 
a  party  without  Interest  and  therefore  a 
proper  case  is  preemted,  we  think,  for  con- 
demning the  appellant  to  the  usual  10  per 
cent,  damages  for  frivolous  appeal. 

It  Is  tb««fore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
affirmed,  at  the  cost  of  the  appellant,  W.  J. 
Gex,  and  that  the  said  appellant  W.  J.  Gex. 
pay  to  the  appdieea  herein,  Mrs.  O.  D.  Stuart 
and  the  children  of  Charles  D.  Stuart  and 
Frank  P.  Stuart,  10  per  cent  cm  the  $760 
involved  In  tbe  present  appeaL 

On  Application  for  Rehearing. 

PER  CnRIAM.  Our  attention  has  been 
called  to  the  fact  that  the  appellees  did  not 
answer  the  appeal,  and  therefore  have  no 
standing  to  demand  damages  for  a  frivolous 
appeal.  Code  Prac.  art  890.  The  point  Is 
well  taken.  Otherwise  we  find  no  merit  In 
the  appllcfltion  for  a  rehearing. 

It  Is  therefore  ordered  that  our  decree 
herein  l>e  amended,  by  striking  out  the  award 
of  damages  for  a  frivolous  appeal,  and,  as 
thus  amended,  Is  reaffirmed,  and  that  tbe  ap- 
plication for  a  rehearing  be  refused. 


(126  lA.) 
No.  17,074. 
Saecesrion  of  LANDERS  et  al. 
(Supreme  Court  ai  Loni^ana.   April  25,  1910. 
Rehearing  Denied  June  6^  1910.) 

(Svllahiu  bv  the  Court.) 
ExEOUTOBS  AND  Adhinistbatoes  <f|  29.  464*) 
—  Appoimthbnt  —  AcconKTiNO— Liabilitt 
OF  Deceased  Adhinisteatob's  Aduinis- 

TBATBTX. 

Where  a  major  heir  applies,  In  the  diRtrict 
court  of  a  country  parish,  for  the  administra- 
tion of  tbe  successions  of  bis  parents,  obtains 
an  order  for  the  publication  of  his  application 
and  for  the  making  of  an  inventory,  causes  the 
inventory  to  be  made  and  filed,  and.  thete  be- 


•For  0tber  essss  see  sum  topis  sad  aestSea  NVIIBBR  la  Dse.  *  Am.  Digs,  im  is  daU.  *  Rspertsr  lauxas 
fi280.-8S 

Digitized  byLjOOglC 


646 


S2  SOCTBJDBN  BBFOBTEB. 


log  no  opposition,  receivM  letters  of  adminbtra- 
ttoD,  iBsued  bp  tbe  clerk,  after  which,  assumlOK 
the  quality  of  administrator,  he  obtains  an  or- 
der for  the  sale  of  succession  property,  to  pay 
debts,  and  collects  money  due  the  auccessiims, 
his  answer,  to  a  demand  for  an  account,  that 
he  has  never  been  appointed  administrator,  is 
not  well  founded.  And,  where  such  administra- 
tor dies,  pending  an  appeal  from  a  judgment 
ordering  him  to  file  an  account,  and  his  widow, 
administering  his  succession  as  natural  tutrix 
of  their  minor  children,  makes  herself  party  to 
the  appeal,  the  obligation  to  account  will  be 
transferred  to  her. 

lEA.  Note.— For  other  cases,  see  Executors  and 
i^mioistzatora,  Gent  Dig.  S  198&;  Dec.  Dig;  |{ 

AK>eal  from  Third  District  Court,  Parish 
of  caalboroe;  B.  P.  Edwards,  Judge. 

Proceedings  by  heirs  of  EX  and  J.  R.  Lan- 
ders to  compel  D.  B.  Landers  to  file  an  account 
as  administrator,  etc.  From  a  Judgment  de- 
creeing D.  B.  Landers  to  be  the  adminis- 
trator and  ordering  Mm  to  file  an  account, 
he  appeals.  Pending  -appeal  he  died,  and  his 
widow,  as  such  and  as  legal  representative 
of  his  heirs,  was  substituted  In  his  stead. 
Affirmed. 

Richardson  &  Richardson,  for  appellant. 
WImberly  &  Beeves,  for  a^ellee^ 

Statement  of  the  Case. 

MONROE,  J.  This  Is  a  proceeding  by 
three  of  the  children,  major  heirs,  of  E.  and 
J.  R.  Landers,  to  comjwl  their  brother,  D.  B. 
Landers,  to  file  an  account  as  odmlnlstrator, 
to  have  him  removed  from  office,  and  to  ob- 
tain Judgment  against  him  for  certain  penal- 
ties for  failure  to  deposit  the  funds  of  the 
succession  In  bank.  His  answer  Is  that, 
though  he  took  the  oath  and  gave  bond  as 
administrator,  be  was  never  appointed*  and 
never  acted  as  such;  that  the  present  assets 
of  tbe  succession  consist  of  one  horse  and, 
say,  480  acres  of  land;  that  plalntilTs  ob- 
jected to  tbe  sale  of  the  land;  that  he  has 
been  cultivating  It  and  Is  willing  to  x>a7  $50 
a  year  for  its  use;  that  he  Is  a  Judgment 
creditor  of  the  successions  In  the  sum  of 
$M0.54,  with  Interest  and  attorney's  fees; 
that  he  has  paid  a  debt  due  by  his  late 
father,  amounting  to  $160.50,  with  Interest 
and  attom^'s  fees;  that  he  has  paid  taxes 
on  the  property  of  the  successions  since  the 
death  of  his  father  (in  1900  or  1901);  that 
the  property  Is  not  divisible  in  kind,  and  he 
desires  that  It  be  sold  in  order  to  effect  a 
partition.  Wherefore,  he  prays  that  the  par- 
tition be  ordwed,  the  property  sold,  the 
amount  due  him  allowed,  and  the  balance 
distributed  among  the  heirs. 

It  appears  from  tbe  evidence  that  on  April 
4,  1905,  defendant  filed  a  petition  alleging 
that  his  fath^  had  died  some  four  years 
prIcH*  to  that  time;  that  bis  mother  had  died 
on  February  25,  1906;  that  an  administration 
of  their  estates  was  necessary;  And  praying 
that,  after  due  advertisement  and  delays,  he 
be  appointed  administrator,  and  that  an  in- 


rentory  be  ordered.  The  order  for  the  pub- 
lication of  the  application  and  for  the  taklag 
of  the  inventory  Is  lndora<ed  oa  tbe  petitloiL 
On  A[>ril  25th  the  clerk  of  the  court,  and  ex 
officio  notary,  was  commissioned  to  take  the 
Inventory.  On  May  let  defendant  took  tbe 
oath  and  gave  bond  as  administrator,  and  an 
order  was  made  by  the  clerk,  reading  as  fol- 
lows: 

"State  of  Loolslana,  Parish  of  Claiborne. 
Whereas,  by  an  .order  of  court  in  and  for  said 
parish  and  state,  D.  B.  Landers  has  been  ap- 
pointed administrator  of  the  estates  and  succe^- 
sions  of  £k  Landers  aud  J.  TL  Landers,  de- 
ceased, and  has  taken  tbe  oath  and  given  bond 
as  the  law  directs:  Therefore,  he  is  hereby  fulif 
authorized  and  empowered  to  do  and  perform  all 
the  duties  incumbent  on  him  1^  law  in  said 
capacity.  Given  under  my  hand  and  the  seal  of 
office.  May  1,  1905. 

"[Signed]  Drew  Ferguson.  C.  D.  C." 

On  the  same  doy,  In  the  capacity  of  ad- 
ministrator, defendant  filed  a  petition  ally- 
ing that  it  was  necessary,  In  order  to  pay 
debts,  to  sell  the  property,  movable  and  Im- 
movable, belonging  to  the  successions,  and  an 
order  to  that  effect  was  made.  On  May  25th 
the  other  heirs  (iHreseut  plaintiffs)  filed  a  pe- 
tition alleging  that  defendant  had  advertised 
tbe  property  for  sale,  and  that  they  opposal 
the  sale,  because:  (1)  Said  D.  B.  Landers 
had  never  been  appointed  admtnlstrator;  (2) 
the  pretended  Judgment  In  favor  of  "said  D. 
B.  Landers,  In  suit  of  'Farm«*8  Union  Co- 
operative Commercial  AssoclatKm  v.  E.  Lan- 
ders,' was,  and  Is,  an  absolute  nullity,  for  I 
the  reason  that  the  Judgment,  pretended  to 
be  revived,  had  prescribed;  and,  further,  that 
said  pretended  revival  of  said  judgment  was 
obtained  by  fraud  and  ill  practice  in  giving  ! 
the  pretended  aclmowledgnient  of  service  a  j 
date  three  da^  prior  to  the  real  signing 
thereof,  and  there  are  ample  assets  to  pay 
all  Just  debts  of  said  successions,  without  | 
selling  the  property."  The  petition  concludes 
with  a  pray^  for  an  Injunction,  but  n<Hie  op-  | 
pears  to  have*  issued.  Hie  defendant  b.id. 
howevw,  accepted  service  of  the  petition  be- 
fore It  was  filed;  and,  thereafter,  he  appears 
to  have  takea  no  further  steps  locddng  to  the 
sale  of  the  property.  In  fact,  nothing  man 
was  done  In  tbe  successions  until  after  April 
6, 1908,  when  the  oppcments,  by  their  counsel, 
appear  to  have  moved  to  dismiss  their  <^pi>- 
sltlon,  though  the  motion,  itself,  is  not  In  the 
record.  On  May  25,  1908,  this  proceeding 
was  Instituted.  It  was  admitted  on  the  trial 
that  $600,  collected  by  defendant  for  account 
of  the  successions,  hod  not  been  deposited  In 
bank,  and  the  records  showing  tbe  Judgmeots 
referred  to  in  defendant's  answer  were  ex- 
cluded OS  irrelevant.  There  was  Judmneut 
decreeing  defendant  to  be  tbe  admlniatrat<Nr 
and  ordering  him  to  file  an  accoimt,  on  or 
before  May  8,  1900,  and  to  pay  oonts,  and 
dismissing  the  rule.  In  other  respects,  as  in 
cose  of  nonsuit  Defendant  alone  has  ap- 
pealed. Since  the  appeal  was  taken,  defend- 


•Per  other  oaaia  see  lans  topic  awl  seotten  NUHBBB  la  X)s9.  4  Am.  Pigs.  1903  to  «aU.  ik  Bspertsr  ladetw 

Digitized  by  Google 


OLUSEAU  T.  WAG2TEB. 


647 


ant  bu  dfed,  «nd  bis  vldow,  as  audi,  and  as 
the  }eg»l  repreMntatlTe  of  bis  belxa,  baa  been 
made  parQr  detaidant  in  bis  stead. 

Tbe  an^icftUon  for  adndnlatFatUm  aad  ttie 
order  for  the  publication  of  the  same  were 
regular,  and  ire  find  no  defect  or  Irregularity 
in  tbe  order  of  «m)olntnHot.  It  was  made 
tbe  clerk  wbo  (tbere  being  no  pppodtloii) 
was  anthorlzed  to  tbat  effect,  after  a  dday 
witiiln  vtix-h  it  will  be  ^esamed  (tbere  being 
no  evidence  to  tbe  contrar^O  that  the  propn 
publication  -was  made.  The  oath  and  bond, 
also,  are  regular,  and  tbe  defendant,  there- 
after, assuming  the  quality  of  administrator, 
prayed  for,  and  obtained,  an  ordK-  fbr  tbe 
sale  of  the  iwoperty  and  acted  as  adminis- 
trator In  collecting  funds  due  the  successions. 

The  allegation,  contained  in  tbe  opposlticm 
which  the  plalntUTs  filed,  to  the  effect  that 
D.  B.  Land«8  was  not  the  administrator, 
seems  to  bare  been  without  foundation,  so 
far  as  we  can  discover,  and  the  opposlticm 
was;  subsequently,  dismissed  by  the  oppo- 
nents, themselves.  Under  the  circumstances, 
we  can  see  no  reasMi  why  it  should  not  now 
be  held  that  the  original  defoidant  herein  ac- 
quired the  status  and  Incurred  the  liability  of 
administrator  of  tbe  Bucceasions.  As  he  is 
no  loi^^er  living,  tbe  obligation  Imposed  tj 
fbe  Judgment  appealed  fcoai  must  be  trans* 
ferred  to  his  legal  represaitatiTe&  It  is 
therefore  ordered,  adjudged,  and  decreed  that 
tbe  Judgment  ai^naled  from  be  so  amoided 
as  to  transfer  the  obllgsUon  ot  accounting, 
thereby  imposed,  to  Mrs.  Mattle  Landers, 
widow  of  X>.  B.  Landers,  deceased,  adminis- 
tering bis  snccesshm  as  natural  tutrix  of  their 
minor  children,  uid,  as  thns  amended,  tbat 
said  Judgment  be  efflrmed,  at  the  cost  of  the 
aprpellants. 


(126  La.) 

No.  17,960. 

CLUSE:AU  v.  WAGNER. 

GABYEY  V.  SAMB. 

(Supreme  Court  of  LoaiBiana.    April  25  and 
Uay  9,  19ia   On  Application  tot 
BehearbDg.  Jone  6,  1910.) 

(SvOabiu  &v  tK$  Oouri.} 

1.  AmAL  Ann  Bsacn  (}  402*>— Iitsobiptior 
or  JuDOHENT  BaroBB  BnsPEHmvK  Affeai/— 

EaASTTBE. 

A  JudKment  debtor,  who  has  ^pealed  bus- 
penslvely  txom  the  Judgment,  can  compel  the 
erasure  of  the  Judgment  from  the  mortgase 
books,  even  though  the  inacriptlon  was  made 
before  tbe  appeal  was  taken. 

fEA.  Note.— For  other  caaea,  see  Appeal  and 
Grror,  Cent.  Dig.  <  2281 ;  Dec  Dig.  %  49Z*] 

2.  Afpkai.  Alfo  EIsaoB  a  492*)— Baoou)  or 

JUDOHBUT— E^StrSE. 

In  a  cam  appealable  to  this  court,  tbe  court 
bu  power  to  oraer  a  defendant  in  rule  and  the 
lecoxder  of  mortgages  to  erase  from  the  mort- 
gage books  a  Jodgment  wUdi  has  been  record- 


ed under  cireomstaaces  and  tacts  itated  in  tbe 

opinion. 

[S3d.  Note.— For  other  oases,  see  Appeal  and 
Error,  Dec.  Dig.  |  492.*] 

3.  Facib  in  Case. 

Galtai^er  transferred  to  Bernhardt  what 
purported  to  be  a  pKHDiasory  note  subscribed 
by  Wagner  and  secured  isy  special  mortgage 
granted  him  on  certain  property.  The  in- 
strument so  transferred  wtth  its  accessory  mort- 
gage were  forgeries  throughout  made  by  a  for- 
ger to  represent  an  actuej  note  and  mortgage 
which  bad  been  executed  by  Wagner.  Tbe  bold- 
er of  the  genuine  note  and  mortgage  brought 
suit  to  enforce  them.  Bernhardt  Intervened, 
claiming  to  hold  the  original  note  with  its 
mortgage,  and  called  Gallai^er  in  warranty  to 
defend  their  genuineness.  The  trial  court  ren< 
dered  judgment  against  Bemhanlt  adjudging 
tbe  note  and  mortgage  declared  on  by  him  to 
be  foKeriea,  at  the  same  time  reDderiag  judg- 
mait  In  favor  of  Bernhardt  against  Gallagher 
on  bia  warrantT  as  transferror  of  the  note. 
Gallagher  ai^>ealed  from  this  judgment  against 
him. 

It  appealed  on  the  trial  that,  wh«i  tbe  note 
held  by  Bernhardt  matured,  Wagner,  not  dis- 
covering the  forgery,  paid  interest  upon  it  and 
extended  it  for  a  year.  Among  other  defenses, 
Gallagher  claimed  that  by  so  aoing  Bernhardt 
lost  all  recourse  against  biok  The  judgment 
appealed  from  is  affirmed. 

4.  Bills  and  Notes  (H  824,  826*)— Sals— 
Wabbantt. 

He  who  sells  a  credit  or  an  incorporeal 
right  warrants  its  existence  at  the  time  of  the 
transfer,  though  do  warranty  be  mentioned. 
The  aeoon  of  Bernhardt  in  accepting  interest 
at  the  date  of  the  maturity  of  the  Instrument 
he  held  and  extending  the  note  for  a  year  did 
not  prejudice  his  right  to  recover  judgment 
against  Gallagher  on  his  warranty.  Galfagher 
had  at  no  time  held  rights  against  Wagner  as 
to  which  be  was  entitled  to  subrogation,  nor 
held  ri^ta  from  tbe  loss  of  whldi  he  ihoald 
have  been  safeguarded. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f|  780-787;  Dec  Dig.  K 
824,226.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Thomas  CX  W.  Ellis,  Judge. 

Consolidated  actions  by  Augvwt  Cluseau  snd 
by  Wm.  S.  Garv^  against  W.  S.  Wagner,  in 
which  David  Bernhardt  intervoied,  calling 
Peter  Oallf^er  in  warranty.  There  was 
Judgment  for  intervener,  and  the  warrantor 
appeals  and  applies  for  a  rule  upon  the  in- 
tervener and  Becorder  of  Mortgages  to  show 
cause  why  the  Inscription  of  a  Judgment 
against  warrantor  should  not  be  erased.  In- 
scription ordered  erased,  and  Judgment  modi- 
fled  and  affirmed. 

Geo.  W.  Flynn,  for  appellant  Gallagher. 
Gilbert  L.  Dupre,  Jr.,  for  appellant  Bern- 
hardt J.  B.  Rosser,  Jr.,  for  appelicS  Cluseau. 
Edw.  P.  Foley,  for  appellee  Qarvey*  John  P. 
Sullivan  and  Arthur  Landry,  for  appellee 
Wagner. 

BREAUX.  C.  J.  This  court,  on  warrant- 
or's application,  Issued  a  rule  directed  to  Da- 
vid Bernhardt  and  the  recorder  of  mortgagee 
for  the  parish  of  Orleans  to  show  cause  with- 
in a  limited  delay  stated  why  tbey  should  not 
cancti  and  erase  the  inacrlption  of  a  Judg- 
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ment  rendered  agnliurt  morer  Gallagher  for 
95,360,  recorded  In  the  office  of  the  recorder 
of  mortKagea  for  the  parish  of  Orleans,  Oc- 
tober 9^  1909. 

nalntlff  In  mte  aHeged  that  of  On  proper- 
ly of  merer,  whldi  Is  stdiject  to  the  Jadldal 
nwrtgage,  there  are  four  lots,  which  he  de- 
scribes In  his  motion,  which  he  has  sold, 
but  \rtilcb  he  cannot  dellTer  because  of  the 
inscription  rendered  In  favor  of  the  Inter- 
reaec  in  the  suit 

He  alleged  further  that  the  bond  oovers  in 
amonnt  the  Judgment,  Intweet,  and  cottm,  and 
that  Its  solvency  Is  not  quesdimed ;  Qiat  the 
Inscription  of  the  judgment  Is  not  legal. 

The  defendan&B  in  rale  admit  that  they 
have  a  Jadgment  as  alleged  by  plalntifl  in 
rule.  Ther  fnrtfaer  admit  that  they  caused 
the  judgment  to  be  inscribed  and  recorded 
In  tlie  recorder's  office  before  the  10  days 
for  a  Buq^enslTe  appeal  had  elapsed.  But 
they  allege  that  the  petition  ot  Peter  Gallag- 
her for  a  suspensive  an>eal  was  not  filed  un- 
til October  iSt  190D,  and  that  the  order  of 
appeal  was  entered  and  the  bcmd  of  appeal 
was  aco^ted  <m  that  day,  and  these  pro- 
ceedings, although  within  the  10  days,  were 
of  a  date  subsequent  to  the  inscr^tlon  of 
the  judgmoit. 

The  defendant  In  rule  admits  ths^t  this 
court  has  decided.  In  Charlton  t.  caiarlton, 
US  La.  282,  2S3,  S6  Scmth.  960^  that  the  in- 
seriptl<m  of  a  mortgage  after  an  order  grant- 
ing tSw  BuvwslTe  appeal  haa  beei  Issued  la 
premature. 

But  defOulants  in  rnle  taka  the  posttl<Mi 
that  this  court  has  never  decided  that  a  ju- 
dicial mortgage  i^eoorded  before  the  taking  of 
a  suspensive  appeal  will  be  oased  where  a 
suvm^va  apuial  is  taken  and  gtanted  after 
the  Inscription  of  a  Jndgmoit 

That  plaintiff  In  rule  not  having  taken  the 
appeal  forthwith,  and  having  givoi  no  evi- 
dence of  intention  to  take  an  aj^teal,  defend- 
ants WOTe  justtfled  in  having  thdr  judgment 
inscribed. 

In  a  strata  return,  the  d^todants  In 
rule  alleged  that  this  court  is  without  juris- 
diction rattene  materls. 

Opinion  and  Judgment. 

We  will  take  up  the  points  urged  in  the 
order  in  which  they  are  preeuited.  First 
Judgment  inscribed  within  the  10  days  before 
tiie  suspensive  appeal  has  been  taken. 

No  questi<m  but  that  in  the  dted  case— 
diffemt  from  the  case  before  us  for  decision 
— the  judgment  waa  inscribed  after  the  8us> 
pensive  atq;»eaL  Baving  been  inscribed  after, 
the  point  is  somewhat  different  from  what  It 
ia  whw  inscribed  before  the  suspensiTe  ap- 
peal haa  been  taken. 

Tbe  correctness  of  the  cited  decision  In  re- 
gard to  when  inscription  of  the  appeal  has 
been  takrai  Is  not  drawn  in  question. 

It  only  remains  for  us  to  decide  whether  a 
judgment,  having  been  Inscribed  before  the 
10  days  allowed  for  Qie  suspensive  appeal,  if 


(T^a. 

takm  after  the  suspensiTe  a^eal,  should  be 
canoeled  and  wased. 
We  said  in  the  dted  case: 

"Judicial  morte^es  may  be  InBcrlbed,  as  here- 
tofore, fa  the  omse  of  the  recorder  of  mortgages 
prior  to  the  suspensiTe  appeal." 

The  effect  of  the  Indbriptlon  will  be  consid- 
ered later. 

We  have  considered  the  effect  which  should 
be  given  to  the  inscription  of  such  a  judg- 
ment 

If  it  be  inscribed,  and  no  susi>enslTe  appeal 
la  taken.  It  should  have  effect  from  the  date 
of  Inscription. 

If  it  be  Inscribed,  and  thereafter  a  sus- 
pensive appeal  Is  taken,  and  a  valid  and  sol- 
vent bond  Is  furnished,  and  all  that  Is  neces- 
sary has  been  done  to  secure  a  8U^>en8lve  ap- 
peal, persons  In  interest  can  then  have  the 
inscription  canceled  and  erased,  at  the  cost 
of  tbe  Judgment  creditor  at  whose  instance 
the  judgment  was  recorded. 

The  next  point  urged  by  defendants  In 
role  is  that  the  court  Is  without  Jurisdiction 
to  order  the  cancellation. 

The  -question  is  one  which  arises  Inddently 
with  the  appeal;  It  follows  It  and  Is  insep- 
arably connected  with  tbe  Issues  on  appeal. 

This  court  may  eserdse  Jurisdiction  In  aid 
of  its  appellate  Jurisdiction.  Inscribing  tbe 
Judgment  is  In  the  nature  of  an  execution. 
When  an  attempt  is  made  to  execute  a  Judg- 
ment before  the  court  on  appeal.  If  this  at- 
tempt Interferes  with  the  appeal,  this  court 
may  interfere  to  the  extent  that  there  Is  in- 
terference. 

In  a  case  appealable  here,  this  court  after 
all  has  been  done  necessary  to  secure  an  ap- 
peal, has  jurisdiction  to  order  that  no  other 
security  be  required.  In  tbe  decision  cited 
supra,  the  question  of  jurisdiction  was  con* 
sidered  and  overruled. 

The  plea  to  our  Jurisdiction  Is,  therefore, 
overrated. 

It  Is  ordered,  adjudged,  end  decreed  that 
the  defendants  In  rule  and  the  recorder  of 
mortgages  are  ordered  to  erase  and  cancel  tbe 
inscription  of  the  jndgment  recorded  in  this 
case,  and  that  they  pay  the  costs  of  cancella- 
tion and  arasurok 

It  Is  further  ordered,  adjudged,  and  de- 
creed that  defendants  in  rule  pay  the  costs 
of  this  rule. 

NIOHOLLS,  J.  The  following  statement 
of  facts  is  taken  from  the  brief  of- one  at  tbe 
parties,  which  Is  recognized  as  correct: 

"On  the  14th  da/  of  September,  1907,  Wil- 
liam S.  Wafmer,  of  tbis  dty.  executed  a  note, 
snbscribed  and  Indorsed  by  himself,  for  $5,500 
payable  one  year  after  date  at  uie  Teutooia 
Bank  &  Trtiat  Company  and  bearing  ioterest 
at  the  rate  of  8  per  cent,  per  annum  irhd  date 
until  paid.  This  note  was  secured  by  sperial 
mortnire  on  certain  real  estate  as  per  act  be- 
fore Robert  J.  Maloney,  notary  public,  of  date 
September  14,  1907.  and  waa  paraphed  for 
Identification  therewith. 

"On  tbe  17th  day  of  October,  1908,  one  Au- 
gnst  Glnaean.  aUeirina  that  be  waa  tbe  boMtt 
and  owner  for  valoable  oonsldwation  and  br 
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fore  matniItT  of  this  note,  caused  executory 
process  to  issue  thereon.  On  the  Ist  day  of 
December,  1908,  one  William  S.  Garvey,  al- 
leging that  be  waa  the  holder  and  owner  for 
TBiaaUe  con^ermtion  and  before  maturi^  of 
this  note,  cauaed  executory  proceaa  to  issue 
thereon. 

**The  former  salt  was  allotted  to  division  A, 
and  the  latter  to  division  D.  To  these  proceed- 
ings William  S.  Wagner  Sled  an  answer  ad- 
mtttii^  that  he  had  executed  and  subscribed 
one  such  note  secured  by  mortfrage  as  alleged 
and  by  act  as  alleged,  but  denying  that  either 
of  the  notes  sued  on  was  the  note  executed, 
subscribed,  and  indorsed  by  himself.  He  al- 
leged that  each  of  the  notes  and  the  signatures 
end  indorsements  thereon  were  forgeries,  and 
prayed  for  an  injanction  in  each  proceeding 
restraining  execution.  Injunctions  were  issued. 
Thereafter  Wagner  moved  to  consolidate  the 
two  suits,  and  they  were  consolidated  in  divi* 
don  A  under  tbe  No.  87,981.  At  this  strnge  of 
the  pzooeedinn,  one  David  Bernhardt  allOEfiMt 
that  he  was  the  owner  and  holder  for  valuable 
consideration  and  before  maturity  of  this  note, 
filed  a  petition  in  the  consolidated  salt  alleging 
that  both  the  Garvey  and  Ousean  notes  were 
forceriea:  Oat  he  (David  Bernhardt)  had  the 
valU  and  food  note ;  and  pmyed  that  execution 
on  the  Glusean  and  O&rvey  notes  be  enjoined. 
Injunction  issued  as  prayed.  Oarvey  and  Glu- 
sean answered.  Each  denied  that  Uie  note  of 
the  other  waa  valid,  and  each  Inaisted  that  his 
was  the  valid  and  genuine  note.  Wagner  Qled 
an  answer  to  each  of  the  petitions  denying 
the  validity  of  each  of  tbe  thiee  notes.  In  oth- 
er words,  Wanier  executed  one  mortgage  note, 
Maloney  forged  two,  thereby,  putting  three  notes 
in  circulation.  One  was  good,  the  remaining 
two  were  bad,  and  each  of  the  three  parties 
claimed  the  good  note. 

"David  Bernhardt  then  filed  a  supplemental 
petition  reiterating  the  allegations  of  the  orig- 
inal petition  and  the  further  allegations  that  on 
June  9,  1908,  he  had  purchased  the  note  held 
and  sued  on  by  him  from  Peter  Gallagher,  a 
resident  of  this  city,  and  that  he  had  paid  him 
therefor  the  earn  of  $6,823.25 ;  that  is,  the  face 
value  of  the  note,  $5,500,  and  the  interest 
which  bad  accrued  up  to  tbe  date  of  purchase. 
He  averred  that  Peter  Gallagher  in  seiUnff  this 
note  warranted  and  guaranteed  that  the  note 
or  Instrument  and  the  signatures  and  indorse- 
ments thereon  were  genuine  and  valid  ;  that  be 
bad  a  good  title  thereto ;  that  the  note  was  in 
all  respects  what  it  purported  to  be;  that  it 
was  a  genuine  existing  and  valid  obligation ; 
and  that  therefore  Peter  Gallagher  was  re- 
K^nsible  to  him  as  warrantor.  He  reiterated 
his  original  prater,  and  then  prayed  that  Peter 
Oallagher  be  cited  and  called  in  warranty'  to 
appear  and  protect  him,  or  to  tefee  such  action 
as  he  might  deem  fit  and  proper  to  protect  bim- 
Klt.  He  farther  prayed,  in  the  event  that  his 
demand  be  rejected,  that  there  be  judgment  in 
nia  favor  and  against  Peter  Gallagher  as  war- 
rantor, in  the  sum  of  $5,823.8S,  the  amount 
paid  Peter  Gallagher  for  the  note,  together  with 
interest  from  judicial  demand  for  costs  of  the 
jjroceedlngs,  and  for  genera]  and  equitaUe  re- 

"Peter  Gallagher  answered  admitting  that  he 
was  the  owner  of  the  note  and  that  he  had  sold 
■erne  to  David  Bernhardt  as  alleged,  but  denied 
that  he  was  responsible  as  warrantor,  or  oth- 
erwise, for  tbe  return  of  the  purchs^e  price,  for 
the  reason  that  he  had  sold  the  note  in  good 
faith.  He  further  answered  that  on  September 
7, 1S08;  when  the  note  became  dne,  David  Bern- 
hardt had  agreed  to  an  extension  thereof,  for 
one  year  without  his  (Peter  Gallagher's)  eon- 
fnt,  and  that  for  this  reason  he  was  relieved 
irom  any  responsilMlity  or  liabili^  to  David 
Bernhardt  for  the  return  of  the  puratase  price. 

'^e  rase  was  regularly  tried,  and  evidence 
oral  and  documentary  was  taken  as  to  the 
nliditj  Tel  Don  of  each  of  the  three  notes. 


Although  the  evidence  seemed  to  favor  the 
Cluseau  note,  yet  it  was  unsatisfactory  and  not 
conclusive.  As  a  result  all  persons  concerned 
requested  the  court  to  appomt  an  expert  to 
examine  the  notes  and  make  a  report  thereon. 
The  expert  was  appointed,  examined  the  notes, 
and  made  a  report.  He  accompanied  and  sub- 
stantiated his  report  with  photographs  and  oth- 
ed  data.  He  reported  the  Cluseau  note  to  be 
tbe  valid  note  and  declared  the  notes  held  by 
Bernhardt  and  Garvey  to  be  fo^riee.  The  re- 
port was  so  conclusive  that  all  parties  to  tbe 
litigation  tadtlj  accepted  and  acquiesced  Uiere- 
In. 

"David  Bernhardt  on  tbe  trial  proved  every 
allegation  of  bis  petition  with  reference  to  tbe 
purchase  from  Gallagher,  and  particularly  that 
be  had  imrchased  his  note  from  Peter  Gallagher, 
that  he  had  paid  him  therefor  the  sum  alleged, 
and  that  be  had  purchased  same  before  maturity 
end  in  good  faith.  No  evidence  was  offered  by 
Gallagher,  though  preaent  in  court  in  persim 
and  uroa^  OHtnsel  in  rebnttal  thereof 

"In  accordance  with  the  expert's  report  and 
the  evidence  produced,  there  was  judgment  de- 
creeing the  Giaseau  note  to  be  the  valid  note, 
decreeing  tbe  Garvey  and  Bernhardt  notes  to 
be  forgnies,  and  decreeing  in  favor  of  Bern- 
hardt and  against  Gallagher  for  $5,883.85,  in- 
terest and  costs,  and  decreeing  that  all  other 
demands  of  all  parties  be  dismissed. 

"Peter  Gallagher  appealed  from  this  judg- 
ment. David  Bemharat  in  this  court  answer- 
ed the  petition,  praying  thatjudgment  In  his 
&Tor  be  Increased  from  $5,823.85.  Tbe  only 
parties  practically  before  this  court  are  David 
Bernhardt  and  Peter  Gallagher.  The  question 
of  the  validity  of  the  three  notes  vel  non  is  not 
really  before  the  court.  All  parties  to  this  Sti- 
gation,  thouiii  technically  before  the  court,  as  a 
result  of  tbe  Gallagher  appeal,  have  and  are 
tacitly  acQuiescing  in  the  judgment  of  the  lower 
court.  Therefore  there  are  only  three  questions 
for  decision: 

"First  Does  the  transferror  of  a  oegotiaUe 
Instrument  by  delivery  for  valuable  oonslderar 
tion  and  before  maturity  warrant  the  validity 
and  genuineness  thereof? 

"Second.  Had  David  Bernhardt,  tbe  transfer- 
ee, committed  any  act  which  estops  him  from 
asserting  this  right? 

"Third.  Should  the  judgment  be  increased 
from  $6^85  to  $5,823.85?" 

Opinion. 

The  only  appeal  in  this  case  Is  one  by  Peter 
Gallagher  from  the  flnal  Judgment  rendered 
therein  In  favor  of  David  Bernhardt  against 
himself.  The  only  prayer  for  amendment  of 
judgment  Is  that  made  by  David  Bernhardt 
praying  that  the  judgment  rendered  In  his 
favor  against  Peter  Gallagher  be  increased 
in  amount.  Gallagher,  when  called  In  war- 
ranty, asked  for  no  relief  other  than  that  be 
should  not  be  held  liable  on  bis  warranty  to 
Bernhardt  for  tbe  precise  reasons  assigned 
by  him.  He  cannot  set  up  on  appeal  for  ttie 
first  time  In  his  brl^  alone  grounds  for  re- 
sisting his  obligations  In  warranty  which  at 
the  best  are  purely  conjectural  and  are  sup- 
ported by  no  evidence.  He  aeks  for  no  Judg- 
ment against  Wagner  and  acquiesces  In  tbe 
correctness  of  the  Judgment  in  favor  of  Clu- 
seau against  Waguer.  Tbe  liability  in  war- 
ranty of  a  vendor  or  assignor  to  his  vendee 
or  assignee  Is  expressly  recognized  and  grant- 
ed by  articles  2475,  2501.  and  2505  of  the  O-vU 
Code. 

"He  who  sdls  a  credit  or  an  incorporeal  right 
wanaate  its  existence  at  tbe  tiase  m  die  ttus> 
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fer  thoagb  oo  wamntr  be  mentioned  In  tb* 

deed."   Cir.  Code,  art.  2846. 

See  secUon  es,  p.  157,  Act  No.  64  of  1804 ; 
Meyer  t.  Richards,  163  U.  S.  385,  16  Sup.  CL 
1X48,  41  L.  Bd.  199  (the  Burke  La.  Bond  Liti- 
gation) ;  Enlght  t.  Lanfear,  7  Bob.  172 ;  Cor^ 
CO  ran  t,  ILiddell,  7  La.  Ann.  269;  Pugh  T. 
Moore,  Hyams  &  Co.,  44  La.  Ann.  209,  10 
South.  710;  Jones  t.  Byde,  S  Taunt  488; 
Hedit  V.  Batcheller.  147  Mass.  S35,  17  N.  E. 
651,  9  Am.  St  Rep.  708;  People's  Bank  t. 
Bogart,  61  N.  Y.  101,  37  Am.  Bep.  481 ;  Bar- 
ton T.  Trent  3  Head  (Tenn.)  167;  Lyons  v. 
Miller,  6  Grat  (Va.)  427,  52  Am.  Dec.  129 ; 
Grlffert  v.  West  37  Wis.  117 ;  Watson  v.  Che- 
sire,  IS  Iowa,  202.  87  Am.  Dec.  382 ;  Wright 
T.  rirst  Crockery  Ware  Co.,  1  N.  H.  281,  8 
Am.  Dec  68;  U.  S.  t.  National  Exchange 
Bank  of  Boston  (a  C.)  141  Fed.  209. 

Appellant  contends  that  by  extending  pay- 
ment of  the  note  for  a  year,  and  by  recelvii^ 
Interest  on  13x6  same,  Bernhardt  has  estop- 
ped himself  from  recovering  Judgment  against 
him  OD  his  warranty,  as  he  thereby  forfaited 
his  rights. 

We  are  not  of  that  opinion.  Bernhardt 
was  justified  In  taking  the  course  he  pursued. 
He  had  every  reason  to  believe  himself  to  be 
the  owner  of  a  valid  and  legally  existing 
mortgage  note  executed  by  Wagner.  Gal- 
lagher warranted  that  such  was  the  fact 
On  that  assumption  Bernhardt's  course  was 
not  open  to  crltidam,  and,  as  counsel  of  Bern- 
hardt correctly  says,  Gallagher  received  no 
damage  or  Injury  thereby.  Had  Bernhardt 
taken  no  action  whatever  in  regard  to  the 
note,  as  he  unquestionably  had  the  r^bt  to 
do,  the  ultimate  relations  between  himself 
and  Gallagher  would  have  been  the  same  as 
they  are  at  present  Gallagher,  holding  a 
piece  of  worthless  paper  creating  no  right 
ab  initio  in  Gallagher  and  no  obligations  ab 
Initio  In  Wagner,  cannot  l^Uy  claUn  by  way 
of  defense  that  had  Bernhardt  Insisted  upon 
and  received  immediate  payment  of  the  note 
from  Wagner,  payment  of  that  worthless 
piece  of  paper  by  Wagner,  though  made  In 
error  by  him,  would  not  have  entitled  him  te 
have  recovered  back  the  amount  of  the  pay- 
ment so  made  from  any  one.  If  It  be  assum- 
ed, as  it  was  authoritatively  determined 
in  the  trial  court  that  the  paper  called  a 
promissory  note  was  an  absolute  nullity 
throughout  Wagner  was  not  a  party  to  It  at 
any  time.  He  was  an  utter  stranger  to  it  and 
not  in  privity  vrith  any  one  in  respect  to  It 
Wagner  occupied  a  very  different  position  in 
respect  to  that  paper  from  what  he  would 
have  held  had  he  been  in  point  of  fact  the 
maker  of  the  note  and  had  paid  It  under  a 
forged  indorsement  We  have,  besides,  no 
reason  to  suppose  that  Wagner  was  prepared 
*o  pay,  and  could  have  paid,  the  note  at  ma- 
turity. We  have  every  reason  to  suppose 
that  he  could  not  and  would  not  have  paid  it 
at  that  time. 


If  80,  the  note  would  still  be  In  tite  bands 
of  Bernhardt,  and  the  relations  between  Mm 
and  Gallagbw  would  be  the  same  as  if  no 
extension  had  been  granted. 

There  it  In  this  cue  no  inabUity  by  Bern- 
hardt to  aabrogate  Gallagher  to  original 
rights  held  1^  him  against  Wagnor,  for,  tin- 
der the  circumstances  disclosed,  Galtagber 
never  held  rights  to  be  subrogated  to  and 
Dime  from  the  loss  of  which  Bemliardt 
riionld  have  been  safe^nunled. 

■Appellee  Is  entitled  to  the  amendment  he 
prays  for. 

For  the  reasons  assigned  herein,  it  Is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be  and  the  same  is 
hereby  amended  so  as  to  increase  the  Judg- 
ment in  favor  of  the  plaintiff  and  against  the 
defendant  from  the  sum  of  15,383.85  to  $5,- 
823.85,  and,  as  thus  amended,  the  Judgment 
appealed  from  Is  hereby  affirmed. 

PBOVOSTY,  takes  no  part  not  bavlDS 
heard  the  argament 

On  Application  for  Rehearing. 

MONROE,  J.  It  Is  ordered  that  the  de- 
cree heretofore  handed  down  be  so  amended 
as  to  allow  David  Bemliardt  in  his  Judgment 
against  Peter  Oalla^er,  the  sum  of  $5,823. 
with  legal  interest  thereon  from  June  9,  1908^ 
until  paid,  subject  to  a  credit  of  V440,  as  of 
date  S^t^bOT  H  1908,  with  like  Interest. 

Bdteazinc  refiued. 


(126  La.) 
No.  18.100. 
GIBOD  T.  MONROE  BRICK  CO. 
{Supreme  Court  ol  Louisiana.   May  23,  1910^ 

(8yUabu9  by  EtUtorial  Staff.) 

1.  Appeal  Airn  Ebbob  (S  627*)— Rbcobd— Pn.- 

INO— EaiFECT  OP  FAIZ.17BS  TO  FiLB  IN  TOtB. 

When  the  transcript  on  appeal  is  filed  in 
the  Supreme  Court  after  the  return  day,  the 
appeal  must  be  dismissed. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  274471026;  Dec.  Dig.  | 

627.  *] 

2.  APPBAI.   Alfn    BBBOB  <}  628*>--Rbcord — 
TlUB  FOB  FlLino— BZCUBB  TOE  DBLAT. 

Where  an  appeal  was  retaniable  JannaTT 
20th,  and  appellaiit  obtaloed  ao  extenaion  to 
February  aOtb,  but  the  transcript  was  not  filed 
until  Febroaiy  24tb,  the  fact  tiiat  the  appel- 
lant trusted  to  the  derk  to  send  the  tranactipc 
to  his  counsel  In  time  for  transmission  to  the 
Supreme  Court,  and  tiiat  the  clei^  on  account 
of*  the  rash  of  business  and  short  help  in  his 
office,  neglected  to  transmit  It  until  the  23d  of 
Febmary,  though  It  bad  been  completed  on 
February  19tfa,  did  not  excuse  the  failure  of  ap- 
pellant to  transmit  It  In  time. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  2751-2754;  De&Dig.  | 

628.  *! 

Appeal  from  fflxth  Judicial  District  Court, 

Parish  of  Ouachita;  J.  P.  Madison,  Judge. 

Action  between  CharlM  C.  Glrod  and  the 


■For  other  eaiet  sm  sum  topio  and  SMtiea  NUHBBR  la  Dm.  *  Am.  mgs.  1907  U  Oata.  4  Bsportar  lateus 
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Monrue  Bride  Company.  From  the  Judgment 

Girotl  appeals.  Appeal  dismissed. 

O.  C.  Dawklna,  for  appellaDt.  Hudson, 
Potts  &  Bernstein,  tta  qipeUee. 

On  Motion  to  Dle^nlss  Appeal. 

PROVOI^Y,  J.  Appellee  has  moved  to 
dismiss  the  Appeal,  on  the  ground  that  the 
transcript  was  filed  In  this  court  after  the  re- 
turn day. 

The  appeal  was  returnable  on  January  20, 
1910.  Appellant  obtained  an  ezteutlon  to 
February  20,  1910.  The  transcript  was  filed 
F^ruary  2^  1910,  four  days  after  the  ei- 
tended  return  day.  Nothing  is  more  firmly 
settled  than  that,  when  the  transcript  Is 
filed  In  this  court  after  the  return  day,  the 
appeal  must  be  dlamissed.  Code  Prac  art 
504;  State  T.  aark.  49  La.  Ann.  780,  22 
South.  257;  Laussade  v.  Maury,  31  La.  Ann. 
STiS;  Boudreaux  t.  Boudreaux,  122  ha.  433, 
47  South.  758;  Selber  v.  Young,  109  La.  1080, 
34  Sooth.  95;  Snccn.  of  Therlot,  118  La,  643, 
43  South.  265;  Brooks  t.  Smith,  118  La.  758, 
43  Soutli.  399;  Cockerham  r.  Bosley,  52  La. 
Ann.  65,  20  South.  814. 

In  the  cases  of  Succession  of  Henry,  113 
La.  787,  37  South.  750,  Succession  of  Bothlck, 
110  La.  100,  34  South.  163,  Gagneauz  t. 
Desouio',  109  I^.  460,  33  South.  561,  and 
Cockerham  t.  Bosley,  62  La.  Ann.  65,  26 
South.  814,  the  trouble  was,  not  that  the 
transcript  had  been  filed  afto:  the  return 
day,  but  that  (through  no  fault  of  the  ap- 
pellant) the  citation  bad  been  defective, 

Appellant  contends  that  the  appeal  will  not 
be  dismissed  where  the  tardiness  in  filing  the 
transcript  has  been  due  to  circumstances 
oyer  which  the  appellant  had  no  control. 
Whether  that  contention  be  or  be  not  well 
founded,  it  has  no  ai^Ilcatlon  to  the  facta 
of  this  case.  The  circumstances  In  this  case 
are  that  the  appellant  trusted  to  the  clerk  to 
send  the  transcript  to  his  counsel  In  time 
for  It  to  be  timely  transmitted  to  this  court, 
and  that  the  clerk,  "on  account  of  rush  of 
business  and  short  help  in  his  office,  simply 
n^lected  to  transmit"  It  to  the  counsel  until 
the  23d  of  February,  too  late  for  It  to  be 
timely  lodged  In  this  court,  although  It  bad 
been  completed  on  February  10th,  amply  In 
time  for  transmission  to  this  court  before  the 
return  day.  Manifestly  the  circumstances 
here  detailed  were  not  beyond  the  control 
of  the  appellant  He  could  have  obtained  the 
delivery  of  the  transcript  from  the  clerk  on 
the  19th.  and  transmitted  it  to  this  court 
If  be  did  not  do  this,  the  fault  Is  his  own. 
He  cannot  scre^  himself  behind  the  neglect 
of  the  clerk.  In  the  very  case  cited  by  him 
(McDowell  V.  Bead,  6  La.  Ann.  42),  "where 
the  appellant  had  had  an  agreement  with  the 
clerk  of  the  lower  court  to  transmit  the 
transcript  direct  to  this  court,  the  court  said: 

*^If  the  neglect  was  on  the  part  oC  the  clerk 
of  tbe  district  court,  he  was  in  that  matter  the 


mere  agent  of  the  appeUaoti,  mi  his  indi- 
gence is  theirs." 

In  other  words,  that  the  functions  of  the 
clerk  of  the  trial  court,  as  clerk,  are  limited 
to  making  the  transcript  and  delivering  it 
when  called  for  (Code  Prac.  art  585),  and 
that  If,  by  agreement  with  the  appellant  be 
undertakes  to  file  it  In  this  court  he  becomes, 
in  the  lattor  respect,  the  agent  of  the  appel- 
lant for  whose  ne^igence  the  appelant  la 
responsible. 

In  Cbampomler  t.  Washington,  2  La.  Ann. 
722,  the  court  would  have  relieved  the  appel- 
lant  if  he  had  succeeded  In  proving  that  the 
reason  why  the  tranaexlpt  bad  not  been  filed 
in  time  was  that  the  clerk  of  the  Supreme 
Court  had  -violated  lito  agreement  to  file  it 
and  had  failed  to  notify  the  appellant  of  the 
nonfiling 

Fren^  t.  Harrcdd,  9  La.  Ann.  21,  is  slmifly 
to  the  Effect  that  the  fiict  that  the  court  wbs 
In  vacation  was  no  exoue  to  the  appellant 
for  not  filing  the  transcript  before  the  ex- 
piration of  the  return  day. 

Whether  the  appellant  may  or  not  take 
another  appeal  Is  not  a  question  before  tbia 
court  at  iH^sent. 

Appeal  dismissed. 

(126  La.) 
No.  17,890. 
BBOOKS  V.  MAGEB,  Shjeriff,  et  aL 
.  (Snpceme  Court  of  Louisiana.    May  23,  1910.) 

(SyUabiu  &v  the  Court.) 

1.  JuDGicEiTT  (i  720*)— Res  Judicata. 

Plaintiff,  in  a  suit  for  an  injunction  to  pre- 
vent the  seizure  and  Bale  of  his  property,  can- 
not withhold  grounds  which  he  should  have  stat- 
ed, and  then,  when  be  is  cast  in  the  action,  file 
another  suit,  settinc  forth  the  facts  orl^nally 
alleged  and  those  Withheld. 

[Ed.  Note.— For  other  cases,  see  Judcment, 
Cent  Dig.  fi  1262;  Dec.  Dig.  |  729.*] 

2.  Execution  (|  333*)— "Seizukb  and  Salb— 
Retdkn  of  Wbit. 

The  law  does  not  require  a  sheriff  to  re- 
turn a  writ  of  seizure  and  sale  within  70  days. 
Taylor  v.  Graham,  18  La.  Ann.  653,  89  Am. 
Dec.  699.  The  sheriff  under  a  writ  of  seizure 
and  sale,  holds  the  property  under  the  writ  un- 
Ul  the  sale.  Monition  of  Hall,  21  La.  Ann.  693. 

[Ed.  Note.— For  other  cases,  see  SJxecation, 
Cent  Dig.  S|  1002-1004;  Dec  Dig.  1  333.*] 

Appeal  from  Twenty-Slkth  Judicial  Dis- 
trict Court,  Parish  of  Washington ;  Thomas 
M.  Bums,  Judge. 

Action  by  John  Brooks  against  Joe  X. 
Magee,  Sheriff,  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed. 

BenJ.  M.  Miller  and  Lindsay  UcDougaD, 
for  an>ellant8,  Prentiss  B.  Carter,  for  appel- 
lee. 

BREAUX,  C.  J.  The  plaintiff  claims  a 
homestead  to  land  be  owns,  and  its  exemp- 
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tlon  from  seizure  and  sale,  tinder  the  provi- 
sions of  article  244  of  tbe  Constitution. 

The  property  was  in  the  first  place  sold  by 
plaintiff,  Brooks,  to  the  Bicknian  Mercantile 
Company,  and  immediately  afterward  it  was 
sold  by  the  said  company  to  Brooks,  is  order 
to  retain  a  mortgage  to  secure  a  debt  due  by 
the  latter  to  the  former. 

Foreclosure  proceedings  were  instituted  by 
the  defendant  on  the  vendor's  lien  and  privi- 
lege and  mortgage. 

The  property  was  advertised  for  sale  In  the 
foreclosure  proceedings. 

The  0[^>ODentB  to  this  sale  (John  Brooks 
and  wife)  f^ilmed  the  land  seised  as  a  home- 
stead. 

They  alleged,  in  their  petition  for  an  in- 
junction, that  the  note  sued  on  In  foreclosure 
was  made  for  the  purpose  of  securing  a  pre- 
existing debt;  that  the  act  of  sale  was  a 
mortgage  In  disguise;  that  the  note  was  own- 
ed by  the  Bank  of  Covington,  and  was  not 
the  property  of  Smith  and  Bullock ;  that  he 
paid  it ;  and  that  Its  pledge  to  the  Bank  of 
Covington  was  made  after  maturity,  and 
after  Its  payment,  as  just  stated. 

Upon  the  forcing  grounds,  and  othws, 
they  enjoined  the  sale. 

The  injtmctlon  suit  was  tried.  The  dis- 
trict court  decided  that  plaintiff  In  injunc- 
tion had  no  right  to  a  homestead. 

A  suspensive  api>eal  was  taken  to  this 
court  from  tbe  judgment  dissolving  the  in- 
junction and  rejecting  plaintiff's  demand  for 
a  homestead. 

On  technical  grounds  this  court  dismissed 
the  appeal.  Brooks  v.  Smith,  118  La.  758, 
43  South.  399. 

Thereafter,  plaintiffs  brought  up  a  second 
'  appeal  to  this  court  (I.  e.,  a  devolutive  ap- 
peal). 

This  appeal  was  dismissed,  on  the  ground 
that  a  second  appeal  did  not  lie  In  the  case. 
Brooks  V.  Smith,  120  La.  454,  45  South.  388. 

After  this  last  decision  had  been  rendered, 
plaintiff  In  executory  process  attempted  a 
second  time  to  foreclose. 

The  plaintiff  (defendant  in  the  executory 
proceedings)  obtained  an  injunction,  and 
again  claimed  that  the  land  seized  was  his 
homestead. 

This  Is  the  second  suit,  brought  by  plain- 
tiff alone  (and  not,  as  In  the  first  suit,  by 
plaintiff  and  wife),  and  to  this  second  suit 
plaintiff  again  claims  a  homestead.  This  ap- 
peal is  tbe  third  appeal  In  the  case. 

In  this  suit  plaintiff  In  injunction  reit- 
erates all  the  grounds  alleged  in  the  first 
petition,  save  that  he  did  not~  allege  in  the 
first  suit  with  full  particularities  that  the 
defendants  In  Injunction  and  plaintiffs  In 
the  executory  proceedings  were  not  the  own- 
ers of  the  mortgage  note,  although  all  parties 
treated  tbe  case  as  one  in  which  all  neces- 
sary evidence.  Including  tbe  note,  were  r^ 
ularly  before  the  court,  on  which  they  sought 
to  foreclose;  nor  did  he  allege  In  tbe  first 
■alt  that  the  writ  of  seizure  and  sale  had 


not  been  returned  within  the  time  reQuIred, 

as  plaintiff  contends. 

The  district  court  sustained  plaintiff's  In- 
junction and  decided  that  he  Is  entitled  to  a 
homestead. 

The  defendant  in  Injunction,  plaintiff  In 
executory  proceedings,  appealed. 
Res  judicata: 

Defendant  pleads  res  judl^ta  In  the  pres- 
ent case  on  the  ground  that  tbe  Issues  are 
the  same  as  in  the  first  suit. 

Plaintiff's  claim  for  a  homestead  la  con- 
cluded by  that  plea.  It  was  well  and  com- 
pletely litigated  In  the  first  Injunction  suit 
in  the  district  court.  True,  ft  never  reached 
this  court  on  appeal;  but  the  issue  was  di- 
rectly tendered  by  plaintiff  in  that  suit,  and 
it  was  met  by  defendant  There  was,  judg- 
ment rendered,  as  before  stated. 

After  trial,  the  court  decided  that  plain- 
tiff was  not  entitled  to  the  homestead  he 
claims.  That  decision  remains  In  full  force 
and  effect,  and  we  have  no  authority  to  go 
beyond  tbe  decree,  which  has  tbe  force  of  the 
thing  adjudged. 

Of  the  two  grounds  not  heretofore  allseed, 
as  plaintiff  contends,  one  existed  at  tbe  date 
that  tbe  petition  for  an  injunction  (tbe  first 
time)  was  filed.  The  first  related  to  the  own- 
ership of  tbe  note  (and  really  was  decided  in 
the  first  suit) ;  the  other  related  to  the 
sberlflTs  return.  Tbe  ground  based  on  the 
fact  that  the  writ  was  not  returned  in  dne 
tiibe.  but  was  retained  by  the  sheriff  after 
the  60  days  had  expired  from  the  date  that 
it  was  Issued,  Is  properly  before  us,  and  was 
considered  In  rendering  this  decision. 

When  the  first  Injunction  issued,  the  time 
to  return  the  writ  of  selsure  and  sale  bad 
not  elapsed. 

That  is  the  only  ground  left  for  our  con- 
sideration ;  for  all  the  other  grounds  were 
well  known  at  the  time  the  first  injunction 
was  Issued,  and  they  really  were  all  decided. 
We  are  of  opinion  that  they  were  all  alleged, 
and  It  follows  that  they  are  all  disposed  of; 
but,  even  If  any  smell  part  of  the  well-known 
Issues  were  not  covered  by  tbe  allegation 
(we  repeat,  they  were  all  included),  the  plain- 
tiff in  injunction  cannot  be  permitted  to 
withhold  grounds  which  he  should  have  al- 
leged, and  subsequently  make  them  the  basis 
for  an  Injunction. 

Moreover,  defendants  In  Injunction  were 
at  the  time  owners  and  In  possession  of  tbe 
note  sued  upon,  and  they  are  now  its  own- 
ers, and  protected  by  res  judicata. 

As  relates  to  the  asserted  failure  to  return 
the  writ  of  seizure  and  sale,  that  Is  not  a 
fatal  irregularity. 

The  article  of  the  Code  of  Practice  relat- 
ing to  tbe  writ  of  fieri  facias  has  here  no  ap- 
plication. The  article  relating  to  the  writ 
of  seizure  and  sale  does  not  require  a  return 
to  be  made  as  in  case  of  the  former.  It  may 
be  returned,  but  it  is  not  Imperative.  The 
sheriff  holds  the  property  under  tbe  writ  nn- 
tU  tbe  sale.  Xliat  has  been  decided  In  a  nnm- 
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ber  of  CBBM,  notaUr  Monition  of  Hall,  21 
La.  Ann.  608.  In  wlildi  the  court  held: 

"The  law  does  not  require  the  ifaeriff  to  n- 
turn  an  -order  of  seizure  and  aale  in  70  days." 

See,  also,  Taylor  t.  Graham,  18  La.  Ann. 
65S.  89  Am.  Dec.  699. 

The  law  and  the  evidence  being  In  favor 
of  plaintiff,  It  Is  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be, 
and  it  iB  hereby,  ammlled,  KTolded,  and  n- 
Tersed. 

It  la  ordered,  adjudged,  and  decreed  that 
the  setznre  be  proceeded  with  in  accordance 
with  the  law,  and  that  plaintiff  In  Injunction 
pay  the  coeta  of  both  courta. 


(136  La.) 

No.  18,079. 

STATE  ex  rel.  MARTIN  et  al.  t.  WEBSTER 
PARISH  SCHOOL  BOARD. 

(Snpieme  Coart  of  Loalsiana.   May  23,  1910.) 

(Bpthhma     BMtorial  Stalf.} 

1.  ExcEpnowB,  Bill  or  (H  66*)— Requibxtib 

— SUFITCIENCT. 

Where  exceptions  are  not  found  in  the 
transcript,  nor  ia  any  reference  made  to  them 
in  the  minutes  of  the  court  and  the  so-called 
**blU  of  nEcepttons**  is  not  rigned  hy  the  Judge 
and  Is  not  referred  to  In  the  mlnntes,  there  Is 
nq  bin  of  exceptions  which  can  be  considered 
on  aiq>eal. 

rEd.  Note.— For  other  cases,  see  Exceptions. 
BiU  of,  Cent.  Dig.  f|  94,  95;  Dec.  Dig.  f  56.*] 

2.  Mandamttb  (I  164*)  —  PaooEEDinos  —  Bi- 
TUBir— Heaktno. 

Where  defendant's  exceptions  to  an  alter- 
native writ  of  mandamus  were  OTemled.  and 
tile  defendant  filed  Its  retnm,  the  objection  of 

Slaiotiffs  to  the  Sling  of  the  retnm  that  all  the 
efenses  to  an  altematire  mandamus  must  be 
presented  at  o&e  time,  and  cannot  be  allowed 
to  be  presented  separately  as  in  ordinary  snits, 
was  properly  overraled ;  the  defendant  being 
entitled  to  a  hearing  on  the  regular  return  after 
the  denial  of  such  a  hearing  on  the  exceptions. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  S  344 ;  Dec  Dig.  {  164.*] 

8.  STATTrrra  (|  106*)— Impi-ied  Repeal— Eit- 
AonfERT  or  New  Statute  —  OiassioR  or 

PBOTIBION. 

The  tides  of  Acts  1888,  No.  81,  and  of 
Acts  No.  214,.  being  the  same,  word  for 

word,  and  section  8  of  the  later  statute  being 
a  reprodnction  of  seetloo  7  of  the  earlier,  ex- 
cept that  a  prorisioD  for  the  apportionment 
of  school  fonds  Is  left  oot,  such  omiseion  being 
intentional  as  Indicated  by  its  repetition  in 
Acts  1904.  No.  167,  and  Acts  1908.  No.  49, 
aach  provision  was  impliedly  xepealed. 

[Bd.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  H  230,  241,  242 ;  Dec.  Dig.  |  166.*] 

4.  STATDTBS  (I  157*)— RbFBAL— BXFBB88  Bs- 

feax.. 

The  provision  of  Acts  1888,  No.  81,  !  7. 
for  the  apportionment  of  school  funds,  is  ez- 

{»ress^  repealed  by  Acta  1902,  No.  214.  repMl- 
Dg  ail  laws  in  conflict  ' with  itself,  since  the 
provision  regoiriog  apportionment  is  In  conflict 
with  the  provision  of  Ae  act  of  1902  requiring 
school  boards  to  determine  the  nnmber  of  schoob 
to  be  opened,  the  location  of  the  schooibouMs, 


the  number  of  teachers  to  be  employed,  and 

their  salaries. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f  225 ;  De&  Dig.  {  107.*] 

Anml  from  Second  Judicial  District 
Coort,  Pariah  of  Wd»ter;  B.  C.  Drew, 
Judge. 

Application  by  tbe  States  on  tbe  relation 
of  J.  W.  Martin  and  others,  for  mandamua  to 
tbe  Webster  Parish  Scbod  Board.  Fnnu  a 
Judgment  denying  the  application,  tbe  re- 
lators appeal.  Affirmed. 

Wlmborly  ft  Reeres,  for  aj^lants.  Sand- 
Un  tc  Percy,  for  appelleft 

PR0V08TY,  J.  The  numerous  plaintiffs 
In  tlUa  cue  are  residents  and  taxpayers  of 
school  district  No.  7  of  tbe  pariah  of  Web-, 
ster  and  the  parents  of  school  dkildren  in 
aald  school  district.  They  ccHnplain  that  tbe 
apportionments  whldi  tbe  school  board  of 
the  parish  has  heretofore  been  maldng  of  the 
school  funds  of  the  parish  have  not  been  in 
pn^rtion  to  the  nnmber  of  children  of 
school  age,  as  is  required  by  section  7  of  Act 
Na  81  of  1888;  and  that,  as  a  consequence, 
district  Na  T  has  failed  of  recelTlng  its  Jost 
Quota  of  the  said  sdiooi  funds  by  ¥4,500, 
even  redconlng  only  since  1882;  and  they 
pray  for  a  mandamus  to  compel  the  school 
board  to  make  good  that  aljortage,  and  In 
future  to  aivortion  the  school  funds  In  ac- 
cordance with  said  statute. 

In  their  petition  the  plaintiffs  farther  com- 
plain that  they  hare  not  even  been  allowed 
tbe  fall  amonat  of  a  special  tax  voted  by 
them  In  their  district,  nor  their  Icsal  share 
of  the  sixteenth  section  sdiool  fond;  bat, 
in  their  Met,  th^  do  not  liislst  ap(m  the 
latter  complaints. 

Something  was  also  said,  In  the  oral  ar> 
gument,  about  the  defendant's  having  filed 
exceptions,  and  of  the  exceptions  having 
been  orermled,  and  of  the  defendant  having 
then  filed  Its  retnm  to  the  alternative  man- 
damus, and  of  the  idaintUh  having  objected 
to  tbe  filing  of  the  return,  on  the  ground 
that  all  defenaes  to  -an  altematlTe  manda- 
mus mnat  be  presented  at  one  tlnw  and  can- 
not be  allowed  to  be  presttited  separately  as 
In  ordinary  suits,  and  of  the  oonrt's  having 
overruled  said  objecticm,  for  the  reason  that 
the  defendant  was  entitled  to  a  hearing,  and 
bad  not  had  It  on  the  iwematnrely  filed  ex- 
ceptions whldi  had  not  been  considered  at 
all,  but  had  been  simply  thrown  out  as  pre> 
mature;  and  we  find  in  the  transcript  a 
document  purporting  to  be  a  bill  of  exception 
redtlng  the  forcing,  and  In  a  vague  and 
gokeral  way  allaalan  Is  made  to  all  of  this 
In  the  brief.  But  we  do  not  find  the  excep- 
tl4»s  in  qneetlon  In  Uie  transcri[^  ma  any 
reference  to  them  In  the  minutes  ot  the 
court;  and  the  so-called  "bill  of  exceptions" 
Is  not  signed  by  the  Judge,  and  is  not  refer- 
red to  in  the  minutes,  and  therefore  la  not  a 
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UU  of  ezcei>tl<ni^  and  cannot  be  consldeTed 
by  tiifaB  conrL  JjVe  will  add,  howerer,  that 
nothing  conld  be  mora  correct  than  the  rul- 
ing of  the  court  allowing  the  defendant  a 
hearing;  A  hearing  having  been  dmled  on 
the  exceptions,  the  defoodant  was  moat  nn- 
qnestionaUT  entitled  to  be  heard  on  the  reg- 
ular retpr^  Moreover,  we  find  In  the  tran- 
script an  ezprow  agreement  of  oonnsel  that 
the  case  be  dtopoaed  of  on  Its  merits. 

The  dtfesise  is  ttiat  section  7  of  Act  No. 
81  of  1888,  relied  upon  as  requiring  the 
school  board  of  eadk  pariah  to  anKntion  the 
school  funds  of  Its  pariah  among  the  school 
districts  of  its  parish  In  proportion  to  the 
number  of  sdiool  <diildren  in  ft»  tevwal 
fichool  districts  of  the  parish,  was  repealed 
W  Act  No.  214  of  1902,  both  b^  Implication 
and  expressly— by  implicati<m,  because  Uie 
said  section  was  re-enacted  verbatim  and 
literatim,  omitting  the  clause  reqpdring  said 
aKK»tlonment  to  be  made;  and  expressly, 
because  said  act  of  1902  r^;»eala  all  laws  in 
conflict  with  Itself,  and  tiie  provision  requi^ 
Ing  apportionment  is  thus  in  conflict  It  oon- 
fllda  Willi  that  daase  making  It  obligatory 
npcm  the  school  boards  to  "determine  ttie 
number  of  sdiools  to  be  oitened.  the  location 
of  the  sdio(dlionseB,  the  nunib»  of  teacdwrs 
to  be  aniOoyed.  and  thdr  salaries.*' 

We  agree  with  both  of  these  contentions. 
Section  8  ckf  Act  No.  214  of  1902  is  a  re-en- 
actment in  full  of  section  7  of  Act  Na  81  of 
1888,  with  the  provUdon  with  regard  to  ap- 
portionment ot  the  pariah  school  funds  left 
out.  And  it  stands  to  rea8on«that  this  provi- 
^on  tor  apportionment,  by  whiA  the  fnnda 
are  to  be  distributed  anun^  the  several  dis- 
tricts by  a  cast-iron  rule,  is  in  ctmfllct  wltii 
the  provlsioos  wbidi  require  tho  sdiool  boards 
to  determine  the  number  of  schools  to  be 
opened,  the  location  of  the  Bchoolhonses,  the 
number  ot  teachers  to  be  employed,  and  th^ 
salaries. 

We  agree  with  defendant  tiiat  it  is  Impos- 
sible to  read  section  7  of  Act  No.  61  of  1888, 
in  connection  with  sectlmi  8  of  Act  No.  214 
of  1902,  and  not  be  convinced  that  the  latter 
was  Intoided  to  be  a  complete  substitute  for 
the  former.  In  the  flrst  place,  said  Act  No. 
214  of  1902  appears  to  have  been  intended  to 
be  a  complete  substitute  lot  Act  Na  Si  of 
1888.  Both  acts  seem  to  have  been  intended 
to  provide  a  complete  ^tem  of  public  schools. 
Their  titles  are  the  same,  word  for  word,  and 
the  ground  covered  by  every  provision  ot  the 
one  iB  covered  by  a  corresponding  provldon 
of  the  other.  Section  8  of  the  later  statute 
is  a  reprodactlon  of  section  7  of  the  eartier, 
save  and  except  that  the  proTlsl<Mi  for  the 
apportionment  of  the  school  funds  Is  left  out 
And  the  omission  was  not  accidental  or  nn- 
Intentlonal,  for  the  section  was  again  enacted 
with  the  same  significant  omission  by  special 
act  of  1904  (Act  No.  167  of  that  year),  and 
again  in  1908  (Act  No.  49  of  that  year).  The 
provision  having  thus  beea  Intentionally  omit- 
ted, the  purpose  must  have  been  to  ivfpeal  it ; 


there  could  not  possibly  have  been  any  other 

purpose.  The  role  is  that: 

"In  case  a  statute  is  re^eaactsd  and  MNne  of 
the  proviElons  of  the  old  law  are  omitted  from 
the  new,  this  constitutes  a  repeal  of  the  omit- 
ted provlBionB."   26  A.  ft  D.  B.  of  U  736. 

From  the  lAwym*  Co-Operattve  Publlsb- 
ing  Company's  Digest  ot  United  States  Su- 
preme Court  Reports  (1908)  vol.  B,  p.  5422. 
we  take  the  fcdlowlng,  in  auj^ort  of  whldi 
several  cases  of  the  United  States  Suprone 
Court  are  cited,  and  a  Iimg  list  of  the  deci- 
sions of  state  courts: 

"601.  Although  two  acts  are  not  In  express 

terms  tepugnaot,  yet  if  the  latter  act  covers 
the  whole  subject  of  the  first  and  embraces 
new  provisions,  plainly  showing  that  It  was 
intended  as  a  substitute  for  the  first  act  It 
will  operate  as  a  repeal  of  that  act." 

From  State  ex  r^  Broussard  v.  Sheriff. 
120  La.  58Sk  48  South.  4S0,  we  take  tbe  fol- 
lowing: 

"Whilst  It  1b  well  settled  that  repeals  by  Im- 
plication are  not  favored,  it  is  equally  settled 
that  in  detennlnlDg  whether  one  law  conflicts 
with  another,  it  is  necessary  to  consider  tbe 
purposes  of  both,  and  if  ft  appears  that  tbe 
pnrbose  of  the  law  last  enacted  is  to  cover  the 
whole  subject-matter  dealt  with,  and  to  modify 
or  snpersede  those  previously  enacted,  Adr  moa- 
Ificatton  ot  supersession  results  and  moat  be 
declared." 

From  -Stewart  v.  Eabn.  11  Wall.  493,  20  {L. 
Ed.  176,  we  take  the  following: 

"It  is  a  role  of  law  that  where  a  revising 
statute^  or  one  enacted  for  another,  omits  pro- 
visions contained  in  the  original  act  the  parts 
omitted  cannot  be  kept  in  force  by  construction, 
but  are  annulled." 

From  Murdodi  v.  KC«nphls.  20  WalL  090, 

22  li.  Ed.  429,  we  take  the  following: 

**A  statnta  rerislng  tbe  whole  sohject  <rf  a 
former  statute,  and  IntMtded  as  a  substltnte 

therefor,  preserves  all  of  tbe  old  law  that  is 
embraced  therein  and  repeals  all  that  is  omit- 
ted, without  words  to  that  effect" 

The  repeal  is  express,  because  Act  Na  214 
of  1902  repeals  all  laws  In  conflict ;  and  this 
provision  for  apportionment  is  in  conflict  with 
tiie  provisions  making  it  obligatory  upcm  the 
school  boards  to  "determine  the  number  of 
schools  to  be  opfflied,  tiie  location  of  tbe 
scboolbouses,  the  number  of  the  teachers  to 
be  employed,  and  tbeir  salaries.**  Tbe  latter 
provision  invests  the  school  board  with  abso* 
lute  discretion  in  the  matter  of  what  numbw 
of  sdiools  there  shall  be,  and  what  nnmtwr 
of  teadiers  and  what  their  salaries  shall  be. 
For  the  exerdse  of  this  diseretion,  a  discre- 
tionary control  of  the  sdtool  fnnds  Is  abso- 
lute necessary,  because  schools  cannot  be 
established  and  maintained  without  funds. 
Discretionary  contnd  of  the  one  neceaaarUy 
carries  with  it  discretionary  control  of  tbe 
other. 

The  learned  counsel  for  defendant  Buggesta 
that  the  reason  for  the  repeal  of  tbe  cast-iron 
mode  of  distribution  of  the  funds  was  that 
in  a  great  measure,  It  deprived  the  local  au- 
thorities of  a  Toy  necessary  dlacretioa  In 
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tbe  ai^rUonment  of  the  sdiool  tuaBB  as 
between  the  races,  with  the  resnlt  that  In 
some  parlahea  the  colored  children  received 
the  hulk  of  the  school  funds,  although  tbe 
whole  of  said  funds,  practically,  had  been 
contributed  hy  the  parents  of  the  white  <ddl- 
droi ;  and  that  it  also  had  the  effect  of  mak- 
ing it  impracticable  to  maintain  schools  in 
the  spars^  settled  parts  of  the  country. 

Be  these  reasons  as  tb^  may,  we  find  this 
provlslmi  In  omflict  witti  the  latra  law,  and 
therefore  repealed. 

The  defoidant  board  has  submitted  a  full 
return  to  show  that  the  darge  ot  discrimina- 
tion is  tiQfoQnded ;  but  that  to  a  mattw  pet^ 
talnlng  to  the  merits.  Into  which  we  are  not 
called  upon  to  go. 

The  lower  court  denied  the  mandamus. 

Judgment  affirmed. 


026  lA.) 
No.  18.217. 
GOOCH  T.  TOWN  OP  PATTERSON. 
(Supreme  Court  of  Ixmiaiana.  Ifay  23*  I&IO;) 

(Bvttdbtu  It  ike  Ooprt.) 

1.  MomOIFAI.  GOBFOBATIONS  (|  918*)— TAXA.- 

Tion— Spkcxai.  Tax  EucAton— Valxditt. 
Where  a  special  election  was,  aa  a  matter 
ot  fact,  held  miisaant  to  the  requlremeats  of 
article  281  of  the  ConstItatIo(i  of  1888,  relative 
to  the  levying  ot  spedal  taxes  and  the  Issue  o£ 
bonds  by  munldpal  corporations.  It  matters  not 
that  the  proceediags  were  carried  on  nomlually 
under  article  232  and  its  enabling  acts. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations  Cent  IHg.  SS  1919-192S;  Dec 
Dig.  !|  »18.*X 

2.  MVinOXPAI.  COBPOBATIONS  ({  1000'>-'SPC- 

ciAi.  Tax  BLBcnoHB  —  LnciTATioH  or  Ac- 
tions—VAurorrr  OF  Statute. 

Section  16  of  Act  No.  145,  p.  254,  of  1902, 
bars  all  actions  to  annul  apecial  tax  elections 
held  nprsaant  to  article  281  of  the  Constitution 
of  ISSS  brooght  after  a  delay  of  six  ninths 
from  the  date  of  the  pronmlgatson  of  the  result 
lEd.  Note.— For  other  cases,  see  Mnnldpal 
Corporations,  Dec  Dig.  8  1000.*] 

3.  MUXICIPAI.  COBPOBATIONB  (S  918*)— TAXA- 
TION—  Special  Bond  Election  —  Coebeo- 

TION  or  CLRaiCAL  £>BBOB. 

A  clerical  error  as  to  the  date  of  the  pay- 
ment of  interest,  patent  on  the  face  of  elec- 
tion proceedings,  may  be  corrected  by  the  Buper- 
vising  monicipal  authority  before  the  bonds  are 
issued. 

[Ed.  Note.— For  other  cases,  see  Ifnnidpal 
Corporations,  Dec  lAg.  I 

Amwal  from  Twaity^Thtzd  Judicial  Dis- 
trict Court,  Parish  of  St  Mary;  Charles  A. 
O'Nldl,  Judg& 

Action  by  MT.  N.  Oooch  against  the  Town 
of  Patterson.  Judgment  for  defradant,  and 
plaintiff  appeals.  AfOrmed. 

Percy  Saint,  for  appellant  Emmett  Alpha, 
for  ai^pelleek 

liAND,  J.  PlalntlfC  In  the  court  below 
sought  by  Injunction  to  restrain  the  defend- 
ants tram  Issuing  curtain  bonds  to  fund 


tain  special  taxes  for  a  series  of  years  TOted 
by  the  taxpayers  for  the  purpose  of  erecting 
a  system  ot  waterworks  In  the  town  ot  Pat- 
terson. The  cause  was  tried  on  the  merits, 
and  the  plaintiff  has  appealed  £com  a  Judg- 
ment rejecting  his  demand. 

Plaintiff  contends  that  the  Election  and 
proceedings  were  heSd  under  article  282  of 
tbe  OmiBtltntion  of  1888,  authorizing  the  levy 
of  special  taxes  for  public  improvements 
when  voted  by  a  majority  of  the  taxpayers 
in  number  and  amount  voting  at  the  elets 
tl<m ;  that  said  article  does  not  authnlze  the 
funding  of  special  taxes  in  bonds;  and  that 
Act  84  of  1006;  whldi  empowers  municipal 
corporatl(Hi8  to  fund  into  bonds  the  proceeds 
of  such  sp^ial  taxes,  Is  violative  of  article 
281  of  tlie  Constitution  of  1898,  providing 
that  municipal  corporations  ma;  Incur  debt, 
issue  n^tiable  bonds  therefor,  and  levy  spe- 
cial taxes,  within  cwtaln  limitations,  by  a 
vote  of  a  majority  In  number  and  amount  of 
tbe  property  taxpayers,  qualified  as  electors, 
voting  at  an  election  held  for  tiiat  purpose. 

Defendant's  reply  to  this  contention  Is  that, 
as  a  matter  of  fact,  the  ijuestlon  ot  the  levy 
of  the  proposed  q>ectBl  taxes  to  be  funded 
Into  a  certain  number  of  ne^tlable  bonds 
was  snlonltted  to  the  taxpayers,  and  was 
carried  by  an  almost  unanimous  vote  in  num- 
bers and  amount  The  record  Shows  the  cor- 
rectness of  this  contention,  and  it  matters 
not  under  what  article  or  statute  the  proceed- 
ings purported  to  have  carried  on,  as  the 
conditions  required  by  article  281  were  sub- 
stantially fulfllled. 

It  appears  that  throughout  the  proceedings 
there  was  a  clerical  error  made  as  to  one 
date  on  which  the  Interest  was  payable  semi- 
annually; June  b^xis  substituted  for  July. 
The  bonds  were  made  payable  on  January 
16th,  and,  the  same  date  being  fixed  for  tbe 
payment  of  one  half  of  the  annual  Interest 
the  other  half  necessarily  became  payable  on 
July  15th  followli^.  The  error  was  one  of 
calculation,  and  was  properly  corrected  by 
the  municipal  council  as  the  representative 
of  tbe  taxpayers.  "An  error  in  the  name  of 
a  thing  is  never  prejudicial,  If  It  be  clear  as 
to  tbe  Identity  of  the  thing  Itself,  i.  e.,  where 
the  Intention  is  clearly  known."  16  Cyc.  53C. 
Tbe  contention  of  the  plaintiff  that  an  elec- 
tion was  necessary  to  correct  this  clerical  er- 
ror is  without  merit 

Section  16  of  Act  No.  145,  p.  254,  of  1902, 
passed  to  enforce  article  281  of  the  Constitu- 
tion of  18^  provides  that,  after  a  delay  of 
six  months  from  tbe  date  of  the  promulgation 
of  any  election  held  under  the  act  do  one 
shall  have  any  cause  of  action  to  contest  tbe 
regularity,  formality,  or  legality  of  any  of 
the  election  proceedings  or  any  requirement 
lu  relation  thereta  The  argument  that  this 
section  Is  unconstitutional  becaiise  It  does  not 
except  fraud  rests  on  the  false  premise  that 
the  Legislature  Is  prohibited  by  the  organic 
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law  from  barrios  actions  ot  inilUtj  oo  tbe 
Krotmd  of  toLvA  by  statates  of  limitation. 
Moi^OTor,  as  the  i^alntUC  has  not  charged 
fraod,  he  la  without  Interest  to  raise  the  ques- 
tion of  the  constitutionality  of  section  16. 
The  prescription  of  six  months  was  pleaded, 
and  properly  sustained. 

The  last  ground  of  nullity  urged  in  plaln- 
tltre  brief  Is  as  to  the  validity  of  the  affidavit 
of  the  publisher  of  the  ordinances  relating  to 
the  election.  The  promulgation  was  pror^ 
aliunde,  and  the  defects,  If  any,  in  the  af- 
fidavit have  been  cured  prescription. 
.  Judgment  affirmed. 

026  La.) 
No.  18,25a 
STATE  T.  WALU 

In  re  WALU 
(Supreme  Court  of  Loaisiana.    May  23,  1910.) 

(Svllabua  ly  the  Court.) 

1.  Statutes  (IS  86^  118*>-Sfeoia£  Leoibla* 

TION— TITLE  or  ACTS—CbIMES  AND  PUNISH- 

UENTS. 

The  Geuerai  Assembly  has  authority  by 
special  statute  to  carve  misdemeanors  of  dif- 
ferent gradea  out  of  facts  declared  to  be  felonies 
by  ao  existing  law^  but  it  must  do  this  through 
a  statute  whose  title  conforms  to  the  require- 
ments of  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  iS  96,  1S&-160;  Pec.  Dig.  SS  SO, 
118.»] 

2.  Cbiminal  Law  (i  27*>~"MinoB  Qftek- 

BB." 

Ad  offense  which  Is  punishable  by  an  Im- 
prisonment in  the  parish  prison  or  by  hard 
labor  in  the  penitentiary,  at  the  discretion  of 
the  trial  judge,  baa  been  held  to  l)e  a  "minor 
offense."  and  not  a  felony  under  our  law.  State 
T.  Eubank.  114  La.  428,  38  South.  407. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Ldw,  Cent.  Dig.  ||  29-Sl ;  Dec.  Dig.  f  27.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2736-2744 ;  vol.  8,  p.  7602.] 

3.  EuBEZZLEiraKT  (f  2*>— CBIMIltAI.  LaW  (} 
94*)  r-  MiNOB  OTFBKBE— HlSDEUEANOB— JD- 

BISDIonON. 

At  the  date  of  the  enactment  of  Act  No. 
107  of  1002,  embezzlement  was  punishable  by 
an  imprisonment  in  the  penltentiar;  not  less 
than  seven  years.  regardTess  of  the  value  of 
the  thing  emoezzled.  It  was  not  a  "minor  of- 
fense." It  could  not  const! tntionslly  be  made 
so,  aor  was  it  a  "misdemeanor"  through  Act 
No.  107  of  1902,  The  First  city  criming  court 
had  no  JurisdlctloD  to  try  a  iierson  upon  a 
charge  of  embezzlement. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  {2;  Dec.  Dig.  (2;*  Criminal 
Law,  Cent  Dig.  |  148 ;  Dec.  Dig.  $ 

H.  V.  iWail  WM  convicted  of  embezzlenDent, 
and  lyipeals  to  tike  Criminal  District  Court 
and  applies  for  certiorari  and  prohibiticm. 
Reversed,  and  Judgment  annulled,  and  pros- 
ecution dismissed. 

Henry  O.  Hollander,  for  relator.  St.  CHalr 
Adams,  Dist  Atty.,  for  the  State. 

NICH0LL8,  J.  Belator's  application  is 
based  upon  the  grounds :   (i)  That  on  the  I9th 


day  of  October,  1909,  an  affidavit  was  ffled 
against  him  in  ttte  First  city  criminal  court 
for  the  parish  of  Orleans,  charging  blm  with 
embezzlemoit  of  fl9.10,  and  numbered  22,000 
on  the  docket  of  the  said  courL  That  the 
case  was  tried  on  the  2d  day  of  Decem1>er, 
1009,  before  John  B.  Fisher,  Judge  thereof, 
and  was  taken  under  advlsemm^  and  on  the 
8th  day  of  March,  1910,  he  was  found  guilty 
as  ciharged  by  the  said  judge. 

Immedlatdy  after  the  court  had  roidered 
Its  opinion  finding  the  relator  guilty,  and 
after  sentence  was  passed,  he,  through  lils 
connselt  moved  for  an  appeal  to  the  criminal 
dlttrlct  court  for  the  parish  of  Orleans,  and 
which  was  granted,  and  the  accused  was 
admitted  to  balL  Article  140  of  Constitu- 
tion of  1898  In  re  a^ieal,  etc. 

The  sentence  thus  Imposed  upon  Mm  was 
based  on  sectitm  7  of  Act  No.  107  of  1002, 
wherein  tiie  <Aen8e  of  embezElement  Is  grad- 
ed thereby,  giving  the  said  First  city  criminal 
court  for  die  parish  of  Orleans  jurisdiction  ra- 
tlone  materliP,  which  In  so  far  as  the  amount 
of  punishment  Is  concerned  is  not  greater 
than  six  montlw  for  embesdement  under  |2Q. 

He  further  shows  that  this  court  has  Ju- 
dlclaUy  determined  that  Act  No.  107  of  1903 
Is  unconstltuUooal'  In  so  ]br  as  It  attempts  to 
grade  felonies.  State  t.  Evaos  et  al.,  122 
La.  273,  47  South.  003 ;  State  r.  Dalconrt,  112 
La.  42a  86  South.  479.  But  relator  reliei  for 
this  writ  and  tlie  setting  aside  of  the  court's 
sentence  on  the  Act  that  the  crime  of  brea(4i 
of  trust  and  embezzlement,  as  herein  alleged 
In  the  said  affidavit  as  made  before  tiie  First 
city  criminal  conrt  for  the  parish  of  Orleans, 
and  upon  wbi<di  oBeoM  he  was  convicted  and 
sentenced  ondw  the  said  affidavit^  by  tbe 
said  judge  of  the  First  dty  criminal  court, 
and  from  which  Judgment  and  sentoice  he 
had  appealed  to  the  criminal  district  court  la^ 
in  accordance  with  section  905  of  the  Bevised 
Statutes,  as  amended  by  Act  No.  81  of  1888^ 
p.  28,  as  felony,  matte  punishable  at  hard 
]alx>r  not  exceeding  seven  years,  and  is 
therefore.  In  accordance  with  article  116  of 
the  Constitution  <a  1898;  triable  by  a  jury  of 
12,  9  of  wtuHs  concurring  may  render  a  ver> 
diet 

That  the  article  140  of  the  Constitution  of 
1898,  creating  .the  First  city  criminal  conrt 
for  the  parish  of  Orieans,  on^  confors  Juris- 
diction ratione  materin^  irtierein  the  offeoRe 
against  tiie  state  and  wfam  ttie  penalty  did 
not  exceed  six  montlis'  lnq>rlsonment  In  the 
parish  jail  or  a  fine  of  fSOO  or  both.  In  all 
other  cases  the  judge  of  the  said  court  was 
only  to  act  as  committing  magistrates  with 
authori^  to  bsil  or  <Us<diaiK^  and  as  tbi» 
conrt  luis  judicially  detmnined  that  onbes- 
zlement  is  a  felony,  and  as  section  905  of  the 
Revised  Statutes,  as  amended  by  Act  No.  31 
of  1888,  lias  never  beoi  repealed,  and  as  de 
statutes  relative  to  embeszlenmit  does  not 
state  what  amount  Is  necessary  to  be  en- 
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bezKleO,  bat  Axes  the  maximum  penalty  not 
to  exceed  seven  yean  at  hard  labor  and  the 
minlmmn  not  less  than  one  year.  It  necee- 
sarlly  followi  that  the  amonnt  herein  alleged 
to  have  been  embesxied,  $19.1(^  being  a  fel- 
ony, therefore  the  First  city  criminal  court 
for  the  parish  of  Orleans  was  wlthont  Jorls- 
dlctlon  ratlone  materlse  to  pass  Judgment  and 
sentence,  tmt  only  rely  on  section  7  of  Act 
lOT  of  190:^  relatlTe  to  gi^adlng  misdemeanors 
and  other  ofEenses,  to  pass  Judgment  and 
aeataxe  on  relator,  which  said  Act  107  of 
1902  tills  court  has  Judicially  determined  was 
unccmstttatlonal  In  so  far  as  it  attempts  to 
grade  fdonies  ^ee  Stato  t.  Brans  et  als., 
La.  278,  47  South.  608 ;  Stato  t.  Dalconrt,  112 
La.  420;  86  South.  478),  and  that  the  said 
sentoice  impfwed  upon  him  by  the  said  court 
was  contrary  to  law  and  is  without  effect 

That  Hie  Le^slature  of  190S,  whoi  they 
enacted  Act  107  of  1902;  in  accordance  with 
the  direction  to  the  General  Assembly  as  con- 
tained in  artlde  105  of  the  OmstltuUon  of 
188^  and  attempted  to  grade  the  crtane  of 
embenlement,  exceeded  Its  autiiorlty,  and  in 
enacting  sectlim  7  of  said  Act  107  of  1902  the 
•aid  section  is  uneonstitational  and  ultra 
Tires,  because  tbeir  direction  wai^  and  as 
the  title  to  the  said  act  reads,  as  follows: 

"An  act  to  grade  misdemeanors  and  minor 
othnaea  againat  the  state  and  to  fix  the  mlnl- 
nmm  and  maximum  peaatties  tb«^fore,  in  ac- 
cordance  with  the  direction  to  the  General  Aa- 
aembly  contained  In  article  1C6  ot  the  Consti- 
tntion." 

That  he  presented  this  Cact  to  the  court 
before  sentence  was  pronounced  against  him, 
and  also  npon  his  appeal  In  the  criminal  dis- 
trict court,  bat  all  wlthont  avail  or  effect 
Belator  shows  that  he  has  no  redress  by  ap> 
peal  for  considering  the  sentence  Imposed,  to 
wit,  80  days*  Imprisonment  in  the  parish 
prison.  This  court  has  no  appellate  Juris- 
diction of  the  case^  and  relator's  only  remedy 
or  redress  is  throutA  write  of  prohibition 
and  certiorari. 

That  his  case  In  this  respect  comes  within 
the  rule  laid  down  in  Stete  v.  Abrams,  119 
Ui.  981-988,  44  South.  807,  wherein  this  court 
held  practically  at  least  that  the  remedy  in 
such  cases  was  through  write  of  certiorari 
after  sentence  has  been  passed,  and  as  he  has 
also  appealed  to  the  criminal  district  courl^ 
according  to  his  rlf^te  under  articles  140  and 
139  of  the  Constitution  of  1898,  there  is  no 
other  way  that  relator  can  obtain  Justice 
than  by  this  remedial  writ,  being  without  the 
rl^t  of  appeal  He  represente  that,  if  he  is 
made  to  serve  the  sentence  Imposed  on  him, 
he  will  have  been  d(me  a  grave  Injustice  and 
likewise  a  great  injury.  He  shows  that  doe 
notice  of  this  application  has  been  given  as 
the  law  directe. 

The  premises  considered,  relator  prayed 
that  write  of  certiorari  and  prohibition  la* 
sne  herein  according  to  law,  directed  to  the 
honorable  Judge  aforesaid,  forbidding  the  ex- 
ecntion  of  said  aeataice. 


de  prayed  that  a  day  and  hour  be  fixed  by 
your  honorable  court  for  the  s^  Judge  to 
show  eanae  why  the  write  awSSaa  for  should 
not  be  made  perpetual,  that  it  be  required  to 
send  up  the  record  In  tbB  case  aforesaid,  to 
wit,  No.  22,000  on  the  original  docket  of  the 
Vlrst  city  criminal  court  fbr  the  parish  of 
Orleans,  and  now  known  as  record  "No.  87,- 
862"  of  the  docket  of  the  criminal  district 
court  for  the  parish  of  Oiiean^  to  the  end 
that  the  validity  of  the  proceedings  herein 

I  may  be  Inquired  into  and  passed  upon  by 
your  honorable  court;  and  that,  on  the  hear- 
ing had,  the  sentence  aforesaid  be  annulled 
and  set  aside  as  being  without  Mncti<m  of 

:  law,  that  tbe  write  applied  for  be  made  per- 
petual, for  all  orders  and  decrees  necessary, 
and  for  general  relief. 

The  Judge  of  ttie  crindoal  district  Court; 
having  been  ordered  to  show  cause  why  the 

1  write  prayed  for  should  not  be  granted,  has 

I  answered  as  follows : 

I  "Art  No.  107  of  tie  Session  of  the  Legislature 
I  of  1002,  known  aa  an  act  to  grade  mUdemeaa- 
I  ore  nod  minor  offenses,  does  not.  as  charged 
by  relator  in  said  suit  grade  any  felonies.  By 
section  7  of  said  act  toe  embezzlement  of  prop- 
erty' of  less  value  than  $20  Is  graded  into  two 
classes: 

"First  the  embezzlement  of  all  property  of 
less  value  than  $20  and  of  a  value  exceeding 
¥5  la  made  punishable  by  imprisonment  In  the 
parish  prison  for  not  more  than  six  months  and 
not  less  than  one  month,  and  the  embezzlement 
of  all  smns  of  money  of  less  than  $5  is  made 

Sunlshable  by  imprisonment  for  not  more  than 
9  days  nor  less  than  10  days  in  the  pariah 
prison.  The  embezzlements  thus  graded  are  not 
felonies,  as  they  are  made  ponishable  by  im- 
prisonment ia  the  parish  prison  only,  and  not  in 
the  penitentiary,  and  the  embezzlement  cannot 
by  virtue  of  said  section  7  be  panished  by  a 
term  of  ImiHisonment  exceeding  six  months  la 
the  parish  prison.  Under  said  act  the  Jnria- 
diction  of  the  offense  charged  against  the  de- 
fendant was  vested  in  the  First  city  criminal 
court,  which,  assuming  the  jarisdictlMi,  tried 
the  defendant  and  found  him  guilty  as  above 
stated. 

"The  Constitotion  ot  the  state  directed  that 
all  misdemeanors  and  minor  offenses  shonld  I>e 
graded,  and.  in  obedience  to  said  mandate,  the 
said  act  107  of  the  Sraslon  of  the  Legislature 
of  1902  was  adopted.    While  previous  to  the 
'  passage  of  said  act  embezslement  was  known 
,  as  a  felony  In  the  stete  of  Louisiana,  your  re- 
,  spondent  respectfully  aobmlts  that  it  was  with- 
in the  province  of  the  Legislature  to  rednce  a 
felony  to  a  misdemeanor,  and,  after  the  said 
felony  bad  thns  been  reduced,  te  grade  the 
crime ;  thus  reduced  It  is  a  misdemeanor  as  di- 
rected by  constitQtional  provision. 

"In  support  of  your  respondent's  answer,  re- 
spondent begs  leave  to  refer  this  court  to  a 
case  involving  the  same  principle  decided  by  It 
at  page  428  of  114  La.,  Mge  407  of  88  South., 
entitled  State  v.  Bubanks.  Respondent  begs 
!  leave  therefore  to  be  itennitted  to  file  this,  his 
answer  to  the  writs  herein  isaued.  He  snbmlts 
the  matter  for  adjodieation." 

The  case  of  Stato  t.  Dalconrt,  112  La.  420^ 
86  South.  479,  came  befbre  this  court  on  ap- 
peal ftom  the  district  court  for  the  pariah  of 
St  Hardn,  a  court  ot  general  criminal  Juris- 
diction. Than  was  no  queati<m  raised  on  the 
i^^ieal  as  to  the  Jurisdiction  of  tiiat  court 
nor  was  there  any  complaint  as  to  the  mode 
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of  triaL  Ai^lants  had  made  a  motion  in 
arrest  of  jn^ment  in  the  district  coort  vag- 
lng  tiiat  fae  liad  lieoi  lUeriUr  piiosecated, 
couTtcted.  and  sentenced  onder  Act  No.  lu7 
of  1002,  as  that  statute  was  nnconsUtntlonal, 
and  being  bo,  there  was  no  basis  for  prose- 
cution. Judgment,  <»  sentence^  The  defoid- 
aiit,  charged  with  hsTlng  stolen  two  hogs 
and  convicted,  was  sentoiced  to  four  months' 
hard  labor  in  the  penitentiary.  This  oourt 
held  that  the  accused  had  not  been  pnae- 
coted  under  any  particular  statute;  tliat  at 
the  time  ot  tbB  ctmunlsslon  of  the  offense 
and  a[  the  prosecution  there  was  a  statute 
antecedent  to  that  of  1002  (Acts  1874,  No. 
124,  I  8)  under  which  the  dtfttidant  could  be 
tried,  found  guilty,  and  sentenced,  should  the 
last-named  act  be  held  unconstitutional. 
The  Judgment  an;>ealed  from  was*  however, 
lerersed,  and  the  case  ronauded,  ijut  by  rea- 
son of  an  CTroneous  rulhig  by  the  trial  court, 
upon  a  matter  of  evldmee.  The  court  never* 
theless  ei^nressed  Its  <^lni<m  as  to  the  cod- 
etltutlonallty  of  the  act  of  1002,  dedaring 
that  section  8  of  the  act;  to  the  extent  that 
assumed  to  grade  the  oOiaiae  of  larceny  when 
the  artlide  or  thing  stoloi  was  of  the  value 
of  fao  (as  wu  the  case),  could  not  stand  the 
test  of  constitutionality.  That  the  statute 
had  made  the  offense  a  felony  declaring 
that  the  th^  of  an  artlde  of  that  value 
tfiould  be  punished  by  imprlscmment  In  the 
pariah  prison  or  In  the  penitentiary  for  a 
term  not  exceeding  two  years. 

State  V.  Bvana,  122  la.  27S,  47  South.  603, 
like  that  of  Dalcourt,  was  decided  by  this 
court  on  an  appeal  to  It  from  the  Judgment 
and  sentence  of  a  district  court  against  de* 
fendant  charged,  together  with  one  Wiley, 
with  the  "larceny"  of  $60.  Wiley  was  ac- 
quitted, and  Evans  found  guilty  of  an  "em- 
bezElement"  A  motion  in  arrest  made  by 
Evans  was  siutalned,  and  the  state  ai^ealed. 
The  gist  of  the  motion  in  arrest  was  that 
embeszlttnatt,  being  a  fdony  necessarily  pun- 
ishable at  hard  labor,  was  triable  a  Jury 
of  i2t  and  not  by  a  Jury  oi  S  under  article 
110  of  the  Constitution. 

The  stete  contended  that,  whme  "larceny" 
was  dbarged  In  a  bill  of  Infomiatifm,  a  ver* 
diet  of  embeaslement  might  be  returned,  and 
that  by  virtue  of  section  7  of  Act  No.  107  of 
1902  the  embemlemmt  of  property  of  less 
value  than  $20  was  made  a  mlsdoneanor. 
The  Supreme  Court  declared  that  It  had  held 
In  the  Dalcourt  Case  that  tiie  law  t^ted  was 
unconstitutional  in  so  for  as  It  attempted  to 
grade  felonies;  that  it  followed  that  the 
Jury  of  five  was  without  Jurisdiction  in  the 
premises :  and  that  the  soitence  was  prop- 
erly arrested.  It  tiierefore  affirmed  the  trial 
Judge  in  sustaining  the  motion  in  arrest 

The  respondent  Judge  calls  our  attration 
to  Stete  V.  Bubanks,  114  La.  428,  88  South. 
407.  That  case  came  before  us  on  appeal 
from  the  district  court  t<a  the  parls'h  of  Elast 
Baton  Booge.  Appellant  stood  chained  in 
that  court  on  an  Information  with  the  lar- 


ceny of  sevea  sa<ks  of  cotton  seed  of  the 
value  of  $15.  He  was  tried  before  the  dis- 
trict Judge  without  the  intervention  of  a 
Juiy.  He  was  found  guilty  by  the  court,  and 
sentenced  to  an  Imprisonment  of  six  months 
In  the  parish  prison.  He  moved  In  arrest  of 
Judgmsit  on  the  ground  that  he  had  been 
denied  the  constitutional  right  of  trial  by 
jury,  and  that  Act  No.  107  of  1902  was  un- 
conBtitutlonal  In  so  far  as  It  purported  to 
grade  "larceny"  as  a  misdemeanor.  The 
motion  in  arrest  was  overruled.  Eubank's 
Case. 

On  the  appeal  the  contraitlm  of  the  ai^- 
lant  was  that  petty  larcoiy  was  a  "felony." 
and  not  therefore  within  the  purview  of  arti- 
cle 166  of  the  Constitution,  nor  of  the  title 
of  Act  No.  107  of  1002,  which  was  "an  act 
to  grade  misdemeanors  and  minor  offenses 
against  the  stete  and  to  fix  the  minimum  and 
maximum  praalties  therefdr.** 

The  Supreme  Oourt  dismissed  the  appeal 
takw  by  defmdant  for  want  of  Jurlsdictl<ni 
in  itself.  In  Its  opinion  tiie  court  retired  to 
Stete  V.  Dalcourt,  112  La.  420,  36  South.  479, 
sayli^:  That  in  that  case  defendant's  con- 
vlctlon  was  within  the  purview  of  both  Act 
No.  107  of  1802  and  Act  No.  124  of  1874^ 
That  the  decision  in  that  case  did  not  affect 
that  part  of  section  5  of  the  act  of  1902 
which  made  the  larceny  of  propnty  of  value 
less  than  $20  punishable  by  Imprisonment  in 
Jail,  as  In  case  of.  misdemeanor.  That  the 
court  had  held  in  that  case  that  under  article 
1S5  of  the  Constitution  of  1898  it  was  not 
competent  for  the  LeglslatOTe  in  grading  mis- 
demeanors and  minor  offenses  and  fixing  pen- 
alties therefor  to  make  an  offense  a  felony 
punishable  at  hard  labor  in  the  penitentiary. 
That  it  had  not  held,  nor  did  it  intend  ^to 
hold,  that  it  was  not  competent  for  the  Leg- 
islature to  grade  petty  larceny  as  a  minor  of- 
fense and  make  it  punishable  hr  lmi;vtecm* 
mailt  in  the  pariah  prison. 

That  the  Constitution  of  1806,  throng  arti- 
cle 1S&,  authorizing  the  Legislature  to  gnde 
all  the  misdemeanors  and  minw  offmscv 
against  the  stete  and  to  fix  the  maximum 
and  minimum  penalties  therefor.  nnquesUon- 
ably  delegated  to  the  Legislature  the  right 
to  alter  and  change  the  poialties  prescribed 
by  existing  laws.  That,  in  so  far  as  the  case 
then  before  the  court  was  concerned.  Act  No. 
107  of  1002  wss  constitutional. 

The  present  case  Is  b^Ore  us,  not  on  ap- 
peal, but  under  our  supervisory  Jnrisdlctira. 
There  is  no  question  as  to  our  authority  to 
deal  -with  it  At  the  time  of  the  passage  of 
Act  No.  107  of  1902,  the  crime  of  "embessle- 
ment  was  a  crime  punishable  by  an  Impris- 
onment at  hard  labor  not  exceeding  seven 
years,"  regardless  of  the  value  of  the  thli^ 
embeszled.  l^Is  punishment  resulted  trcnn 
the  mssage  of  Act  Nb.  Si  of  188%  which 
amended  section  90B  of  the  Revised  Stetntea. 
Up  to  that  tlme^  the  punishment  had  ben 
"an  imprisramait  at  hard  labor  not  ecceed- 
Ing  seven  yean  nor  lets  than  one  year." 
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Act  No.  107  of  1902  wu  vatltled: 

"An  act  to  grade  misdemeanots  and  minor 
offenses  against  the  state  and  to  fix  the  mini- 
mum aod  maximom  penalties  therefor  in  eCt 
Gordance  with  tihe  direction  to  the  Oeneral  A>- 
semblr  contained  in  article  155  of  tin  Ooutl- 
tatioD." 

By  the  seventh  section  of  that  act  it  was 
enacted  that  the  embezzlement  of  property  of 
a  less  Tolue  than  920  shall  be  graded  as  fol- 
lows: 

"Any  person  who  shall,  hr  Tlrtne  of  bis  office, 
trust  or  employmmt  have  bad  intrusted  to  his 
care,  keepinir  or  possession  tbe  money  or  other 

aroperty  of  another,  who  shall  wrongfully  use, 
spose  of,  conceal,  or  otherwise  embezzle  such 
property  so  to  him  intrusted,  shall,  if  snch  prop- 
erty be  of  less  Taiae  than  five  dollars  be  im- 
prisoned for  not  more  than  sixty  days,  nor  less 
thau  ten  days,  if  the  value  of  said  property  be 
less  Iban  twenty  dollars,  but  five  dollars  or 
more,  such  person  shall  be  punished  by  im- 
prisonment for  not  more  than  six  months  nor 
less  tban  one  month ;  provided  that  this  section 
shall  not  apply  to  any  curator,  testamentary 
executor,  administrator,  tutor,  or  to  any  person 
collecting,  safe-keeping,  diabarsing  money  or 
funds  under  tbe  order  of  aoy  court  of  this 
state,  or  to  any  officer  of  this  state  or  of  any 
political  subdivision  thereof  or  to  any  person 
antborlxed  to  collect,  disburse,  or  safely  keep  any 
portion  of  public  money,  or  to  tbe  president, 
cashier,  other  officer  or  servant  of  any  bank,  or 
banking  institution,  but  all  Buch  persons  shall 
be  pumshed  in  the  manner  pointed  out  br  ex- 
isting laws." 

In  tbe  brief  filed  on  behalf  of  the  state  it 
ifl  urged  that  "the  contention  of  defendant 
that  section  7  of  Act  No.  107  of  1902  is  un- 
constitutional, because  the  mandate  of  tbe 
General  Assembly  contained  In  article  155  of 
tbe  Constitution  of  1008  was  only  to  grade 
misdemeanors  and  minor  offenses  against  tbe 
state,  and  that  Inasmuch  as  embezzlement  la 
a  felony  that  Is  punishable  at  hard  labor  for 
a  term  not  exceeding  seven  years,  the  Legla- 
latiire  necessarily  has  no  right  to  grade  it" 
is  not  sound  because  Act  No.  107  of  1002, 
section  7,  known  as  "the  act  to  grade  misde- 
meanors and  minor  offenses,"  does  not  (as 
charged  by  defendant)  grade  any  felonies. 

Section  7  of  said  act  does  make  the  embez- 
zlement of  property  less  than  the  value  of 
$20  and  of  a  value  exceeding  $S  punishable 
by  imprisonment  for  not  more  than  60  days 
nor  less  than  10  days  In  the  parish  prison. 
Of  course,  under  section  906  of  the  Revised 
Statutes  as  amended  by  Act  81  of  1888,  em- 
bezzlement is  a  felony.  If  the  grading  of- 
fense act  of  1902  graded  embezzlement  and 
made  the  punishment  In  the  penitentiary,  It : 
would  have  been  Incompetent  for  tbe  Legis- 
lature to  have  made  such  a  case  triable  be- 
fore a  judge  without  a  Jury  of  12.  But  Act 
107  of  1902,  S  7.  does  nothing  of  tbe  kind.  It 
makes  embezzlement  of  property  of  less  value 
than  $20  punishable  by  Imprisonment  in  tbe 
parish  prison.  The  Jurisdiction  of  the  offense 
charged  against  the  defendant  was  properly 
vested  In  the  First  city  criminal  court.  The 
contention  of  the  state  is  that  the  L^sla- 
tnre  had  the  right  to  carve  a  "misdemeanor" 
or  "minor  offense"  out  of  a  felony  and  to 


make  It  pmilsfaabje  In  the  parish  prison,  and 
It  Is  supported  In  tliat  contention  by  tbe  de- 
cision of  the  Suprnne  Ckiurt  In  State  v.  Eu- 
banks,  114  La.  ^28,  88  South.  407.  The  case 
of  State  T.  Evans,  122  La.  273,  47  South.  603. 
Is  not  at  all  In  point,  as  the  question  raised 
In  it  related  entirely  to  the  number  of  Jurors 
necessary  to  try  an  embezzlement  of  a  sum 
of  money  exceeding  $50.  Tbe  Evans  Case 
was  not  a  prosecution  under  section  7  of  Act 
107  of  1002,  but  under  section  915  of  the  Ite- 
vised  Statutes.  The  Dalcourt  Case  is  Ill:e- 
wlse  Inapplicable  to  the  case  at  hand.  That 
case  is  cited  in  the  Eubank  Case,  which  lat- 
ter case  is  now  the  law  npon  tbe  subject. 

Reference  to  the  Dalcourt  and  Evans  Cases 
show  that  the  offense  with  which  the  defend- 
ants were  charged  in  both  of  them  was  "lar- 
ceny," which,  at  the  time  of  the  passage  of 
Act  No.  107  of  1902,  liad  already  been  divided 
into  "petty  larceny"  and  "grand  larceny"  by 
the  act  of  1874;  the  larceny  of  any  property 
of  the  value  of  $100  constituting  grand  lar- 
ceny, while  larceny  of  property  of  less  value 
than  $100  constltnteB  petty  larceny.  Grand 
larceny  was  made  punishable  by  the  statute 
with  imprisonment  In  any  parish  prison  or  at 
hard  labor  In  the  penltmtlary,  at  the  discre- 
tion of  tbe  court,  for  not  more  than  10  years. 

Petty  larceny  was  made  punishable  with 
Imprisonment  In  any  parish  prison  or  In  the 
penitentiary,  at  tbe  discretion  of  the  court, 
for  not  more  than  two  years. 

By  Act  No.  107  of  1902  larceny  of  less 
value  than  $100  was  graded  as  follows:  Lar- 
ceny of  property  of  leas  value  than  $5  was 
punishable  by  imprisonment  of  not  more  than 
60  days  nor  less  than  10  days.  Larceuy  of 
tbe  property  of  value  of  $5  or  more  but  less 
than  $20  was  punishable  by  imprisonment 
not  more  than  six  months  nor  less  than  one 
month.  Larceny  of  property  of  the  value  of 
$20  or  more  but  less  than  $100  wa^  punish- 
able by  imprfsonmrnit  with  or  without  hard 
labor  not  exceeding  two  years  and  not  less 
than  three  months. 

Embezzlement,  as  we  have  seen,  was  pun- 
ishable at  the  time  of  the  passage  of  Act  107 
of  1902  wltb  Imprisonment  at  bard  labor  for 
a  term  of  seven  years,  regardless  of  tbe  val- 
ue of  the  thing  embezzled,  with  no  discretion 
as  to  the  penalty  left  to  the  Judge.  By  the 
said  Act  No.  107  embezzlement  of  property  of 
less  value  than  $20  was  made  punishable 
as  follows: 

Embezzlement  of  property  of  less  value 
than  $5  by  Imprisonment  for  not  more  than 
60  days  nor  less  than  10  days. 

Embezzlement  of  property  less  than  $20 
but  $5  or  more  by  imprisonment  for  not  more 
than  six  months  nor  less  tban  one  month. 

Leaving  embezzlement  of  property  of  $20 
or  more  punishable  as  before.  Under  tbts 
statute  (If  valid)  the  embezzlement  of  proper- 
ty up  to  the  value  of  $20  became  a  misde- 
meanor. 

The  Legislature  has  authority  outside  of 
article  155  of  the  Constitution  of  1898  by 
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means  of  an  Independent  and  special  act  to 
corre  out  a  crime  which  by  an  existing  atnt- 
nte  was  denounced  as  a  felony,  lessor  crimes 
to  Call  under  the  claas  of  mlsdemeanora. 

It  bad  the  right  by  reason  of  the  parHcu- 
lar  drcumstances  under  cratata  acta  commit- 
ted, to  take  snch  acts  so  committed  out  of 
the  class  of  felonies  Jnto  which  tbey  would 
have  otherwise  fallen  by  existing  statutes, 
and  cmstitute  them  misdemeanors;  but  the 
question  la:  Conld  It  do  so  otherwise  than 
1^  a  statute  which  as  to  Its  tittle  could  with- 
stand the  charge  of  unconstitutionality. 

Could  the  Oenwal  Assembly,  1^  special  act 
bearing  the  title  of  Act  No.  107  of  1902,  re- 
duce a  crime  dtoounced  by  edstbig  statutes 
as  felony  to  a  misdemeanor,  and  by  so  doing 
vest  In  tlie  First  city  criminal  court  Jurisdic- 
tion to  try  BU(^  misdemeanors  without  a 
Jury. 

The  Jurisdiction  of  that  court  Is  confined 
to  cases  against  the  state  where  the  penalty 
does  not  exceed  six  mondis*  Imprisonment 
In  the  parish  -Jail  or  a  fine  of  $800,  or  both. 

The  Jurisdiction  of  the  court  which  con- 
victed defendant  was  d^endent  upon  the  con- 
stitutionality of  the  act  of  1002,  which,  under 
the  title  which  that  act  bore,  nndertot^  to 
reduce  a  statute  existing  at  that  time  not  as 
a  "minor  offense,"  but  absolntely  as  a  felony, 
Into  a  "mtedemeanor."  In  undertaking  to  ac- 
compllsta  this  in  manner  and  form  it  did.  we 
are  of  the  i^Inlon  that  the  Oenerol  Assembly 
acted  beyond  Ita  authority. 

For  the  reason  herein  asstgued.  It  is  hereby 
oxHereA,  adjudged,  and  decreed  that  the  Jndg- 
m»t  of  the  criminal  district  court  for  the 
pariah  of  Orleans  herein  brought  up  for  re- 
view Is  hereby  set  aside  and  annulled,  UTold- 
ed,  and  reversed.  It  Is  further  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  and 
sentence  of  the  First  city  criminal  court  for 
the  parish  of  Orleans,  which  was  affirmed  by 
said  criminal  district  court  fOr  the  parish 
of  OrieaUB,  be,  and  the  same  Is,  set  aside  and 
annulled,  avoided,  and  reversed,  and  the 
prosecution  In  that  case  dismissed. 


(126  La.) 
No.  38.00S. 

COOK  ft  lAURTB  OONTBACTINO  GO.  v. 
DENIS. 

(Snpieme  Court  of  Lonlilana.    Uay  9b  1910. 
Rehearing  Dmled  June  0,  1910.) 

fSyllalvt  hjf  the  Court.) 
1.  ABATEMSnX  ANO  REVIVAL  (I  4*)— COSIS— 

Taxatioh— IitJONCTioN— Lts  PBNnxns. 
Ad  Injunction  suit,  Instituted  by  the  de- 
fendaot,  to  prevent  the  execution  of  a  juds:- 
ment  for  costs,  taxed  on  an  ex  parte  rale,  does 
not  stop  the  plaintiff  from  taking  another  rule 
to  have  these  costs  taxed.  Where  both  prooeed- 
IngB  are  before  the  same  court,  lis  pendens  can- 
not be  pleaded. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and^Revlval.  Cent.  Dig.  U  2S-38;  Dec.  Dig. 


2.  Cosn  (I  61*)— AppovnoHVERT. 

In  a  Bnit  where  the  defendant  becomes 
plaintiff  in  reconvention,  and  the  judgment  taxes 

Slaintiff  with  the  coats  of  the  reconventional 
emand  and  the  defendant  wlUi  the  costs  of 
the  main  demand,  the  plaintiff  must  pay  for  the 
testimony  necessary  to  sustain  the  reconven- 
tional demand,  while  the  defendant  must  p^y 
for  the  testimony  necessaty  to  sustain  the  nuua 
demand. 

[Bd.  Note.— For  other  eases,  see  Costs.  Cent. 
Dig.  S  272;  Dec.  Dig.  {  61.*] 

Appeal  <rom  Civil  District  Court.  Parish 
of  Orleans;  Fred.  D.  King,  Judge. 

Suit  by  the  Cook  ft  Laurie  Contracting 
Company  against  Henry  Denis.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

See,  also,  124  La.  161,  40  South.  1014. 

Hall,  Monroe  ft  Lemann,  for  appellant 

P.  M.  Mllner,  for  appellee. 

BBEAUX,  a  J.  Defendant  Is  appellant 
from  a  judgment  condemnli^  him  to  pay 
certain  costs. 

Plaintiff  claimed  costs  of  suit  which  ac- 
crued In  a  decided  case  between  It  and  the 
defendant 

Plaintiff  sued  the  defendant  on  a  building 
contract  for  (2,062.37  commission.  It  made 
allegations  setting  up  Its  claim,  and  farther 
alleged  that  under  article  7  of  the  contract  in 
question  It  was  only  liable  In  damages  to  de- 
fendant for  delays  due  to  causes  within  Its 
control,  and  not  for  those  not  within  Its  con- 
trol, and  that  the  causes  of  delay  were  not 
within  Its  control. 

The  defendant  denied  all  of  plaintiff's  al- 
legations. Further,  he  assumed  the  character 
of  plaintiff  in  reconvention,  and  allied  that 
he  was  induced  by  plaintiff  to  enter  Into  the 
contract  upon  plaintiff's  representations. 

The  case,  referred  to  above,  was  decided  In 
the  district  court 

On  appeal  to  this  court,  this  court  ameoded 
the  Judgment  appealed  from  by  reducing  the 
amount  of  the  Judgment,  rendered  In  the  dis- 
trict court,  in  favor  of  the  defendant,  from 
$1,700  to  $1,600,  and  condemned  the  defendant 
to  pay  the  costs  of  the  main  demand,  and  the 
plaintiff  to  pay  the  costs  of  the  reconvention- 
al demand.  With  this  amendment,  the  court 
affirmed  the  Judgment  of  the  district  court. 

As  r^tes  to  costs:  July  2,  1909,  counsel 
for  plaintiff  wrote  to  defradant's  counsel  a 
letter  stating  that  the  balance  due  by  de- 
fendant to  plaintiff  was  $637.30,  and  Inviting 
attention  to  the  Judgment  of  this  court  con- 
demning the  parties  to  the  suit  to  pay  costs 
as  before  stated ;  also  containing  the  state- 
ment: 

"As  no  separation  was  made  in  the  teatlmonv 
or  In  the  evidence  offered.  I  have  disaJlowea 
these  costs  la  toto,  as  It  Is  Impossible  to  sep- 
arate the  costs  of  yonr  defense  and  die  carta 
of  your  reconventional  demand." 

Counsel  for  defendant  in  reply  said  that 
the  costs  of  the  main  demand  consisted  only 
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of  the  Initial  costB  expended  In  filing  the 
salt ;  that  there  were  no  coats  Incnned  and 
no  evidence  taken  on  the  trial  of  the  main 
demand,  which  was  for  $2,002.32. 

On  the  7th  day  of  July,  190»,  plolutilt  flled 
an  ex  parte  motion,  and  costs  were  taxed  by 
the  court  at  $151^. 

On  that  day  the  conrt  Isaned  a  writ  of  fieri 
faclaa  acalnst  the  defendant,  Mr.  Dmls,  for 
the  amount  taxed. 

Tbe  day  following  the  defendant  filed  a  pe- 
tition and  obtained  an  Injunction ;  stated  and 
ar^red  that  the  ctrntracdng  company,  Instead 
of  radeaTOTlng  to  adjust  amicably  the  4ue8> 
tion  of  the  disputed  costs,  malldonsly  and 
without  right  obtained  a  writ  of  fieri  fadas, 
not  as  originally  claimed  for  I6S7.30,  bnt  for 
I67&71,  with  Instructlcms  to  deduct  fimn  that 
amount  petitioner's  stenographic  fees  of  f  17.- 
15,  leuTlng  an  allied  balance  of  $661^ 

The  plaintiff  abandoned  Its  ex  parte  mo- 
tion to  tax  costs,  the  motion  Just  above  re- 
ferred to. 

SnbseQuently  plaintiff  filed  another  rule 
to  tax  costs  to  which  we  will  refer  later. 

The  amount  should  be  as  follows,  Is  peti- 
tioner's contention : 


PlaiDtirs  daim   $2,062  3T 

&7o  from  December  6.  1906,  to  July 

t,  1909   2C7  33 

Clerk'i  costs,  civil  district  court   8  35 

Clerk's  coats  of  appeal   51  65 

Sheriff    4  00 

Crier   1  00 

Supreme  Court  deposit   25  00 


Total   $2,419  61 

From  which  should  be  deducted : 

Judgment  on  recoaventlonal  demand  $1,600  00 
5%  from  February  6,  1007,  to  July 

7.  1909   193  15 

Clerk's  costs.   S  80 

Sheriff  :   2  00 

Sten<«raidier's  costs   17  15 


$1,821  50 

Balance  due  plaintiff   $598  11 


Defendant  in  the  original  suit,  plalntlfT 
In  injunction,  alleged  that  he  bad  tendered 
the  amount  which  plalntlfT  declined  to  re- 
ceive; that  the  costa  had  not  been  fixed  by 
a  ie^l  Judgment  as  they  were  fixed  ex 
parte ;  that  the  fixing  Is  null  and  void. 

He  claims  $500  damages,  and  aslEs  that 
the  Injunction  be  made  perpetual. 

The  Injunction  accordingly  issued. 

Subseqaently  an  amended  petition  was 
filed  by  plaintiff  In  injunction,  averring  that 
the  tender  of  $600,  alleged  to  have  been 
made,  which  averment  was  made  in  error, 
that  no  tender  was  made  owing  to  failure 
to  locate  counsel  for  defendant  In  injnndion 
proceedings. 

On  July  15,  1909,  plalntlfT  filed  a  rule 
whldi  was  duly  served  on  defendant  on  the 
20th  day  of  July,  1909,  in  which  be  prayed 
that  costs  l>e  taxed  In  accordance  with  the 
Judgment  of  this  court 

6280.-86 


Defendant  in  Injunction  filed  a  rule  to 
dissolve  the  Injunction  on  the  ground  of 
untruthfulness  and  the  asserted  illegality  of 
the  affidavit 

This  r\ile  was  referred  to  the  merits  to  be 
tried  with  the  injunction. 

nils  was  on  October  26,  1909. 

On  the  29th  following  of  that  month,  plain- 
tiff in  injunction  filed  an  nception  to  the 
rule  on  the  ground  tliat  the  rule  tendered  an 
issue  alleged  In  the  Injunction  suit,  in  wlilch 
plaintiff  has  asked  for  the  dissolution  of  the 
injunction,  "an  issue  which  had  already  been 
determined  adversely  to  It  In  this  cause;  that 
these  Issnea  cannot  be  raised  by  rule,  but  can 
only  be  raised  and  determined  upon  a  trial 
upon  Its  merits  of  said  lnJunetliH9  salt." 

The  contention  of  plaintiff  in  injunction 
was  ibat  by  deciding  Oie  Issues  presented 
rule  the  district  court  anticipated  the  Issues 
in  the  Injunction  proceedtnge. 

We  win  state.  In  answer  to  plalntlfTs  con- 
tentlon  Just  above  stated,  that  the  Injunction 
suit,  enjoining  execution  of  the  Judgment,  did 
not  have  the  effect  of  preventing  plaintiff  In 
the  original  suit  from  filing  a  rule  to  tax 
costs.  There  was  no  pttidlng  suit  to  prevent 
plaintiff  from  proceeding  by  rule  to  collect 
coats  due  by  defnidant 

The  injunction  is  not  before  us.  Whatever 
Issues  it  presoits.  If  any,  are  not  to  be  con- 
sidered on  tbia  appeal. 

The  defendant  alleged  that  there  was  lis 
pendens  between  the  demand  to  the  injunc* 
tion  and  that  on  the  rule. 

The  question  has  recently  been  decided  in 
Saint  V.  Martel  (17,981)  62  South.  474,  in 
which  this  court  held  that  the  plea  of  lis 
pendens  does  not  lie  when  the  suits  are  pend- 
ing before  the  same  court  It  is  only  when 
the  suit  pleaded  as  Us  pendens  lies  in  another 
court 

The  purpose  of  the  law  evidently  la  to  pre- 
vent one  from  suing  In  two  courts,  and  thus 
vex  the  one  sued,  by  separate  demands  in  dif- 
ferent courts,  and  by  seeking  to  obtain  sep- 
arate Judgments  In  two  different  courts. 

This  Is  not  the  case  here.  The  proceedings 
are  all  before  the  same  court  and  do  not  come 
within  the  article  of  Code  Prac.  art  335,  pro- 
hibiting suits  from  being  brought  "In  differ- 
ent courts  of  competent  juriadictlon." 

It  does  seem  very  clear  that  this  court 
having  condemned  the  defendant  to  pay  the 
costs  of  the  main  demand,  the  plaintiff  has  a 
right  to  whatever  coats  may  be  due,  and, 
when  a  rule  is  subsequently  filed  aaking  that 
Costs  be  taxed,  they  ought  to  be  taxed. 

There  was  an  laaue  tendered  In  the  first 
suit  by  defendant  controverting  every  item  of 
plaintiff's  claim.  Whatever  evidence  was  ad- 
mitted to  the  end  of  meeting  that  issue  Is 
chargeable  to  him. 

The  Judge  of  the  district  court  wrote  an 
elaborate  opinion.  In  his  Judgment  he  taxed 
the  coita  as  follows: 
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Clerk's  costs   f  28  05 

Sherirs  costs   4  00 

Crier's  fee   1  00 

SteDOgrapber's  coats.   3S  76 

Costs  of  appeal  transcript   50  00 

Binding  transcript   1  00 

Snpicme  Court  deposit   25  00 


Makfnc  total  of  $145  80 


This  amooDt  was  considerably  reduced,  as 
will  be  sbown  In  a  momait 

Tbwe  la  no  qoestbni  about  tlie  three  last 
items  of  Oie  above  account. 

Iieamed  couns^  for  defendant  Inform  as  In 
th^  brief  that  the  said  amount  Is  reduced 
to  $60.61;  difference  betwerai  phUntlfl  and 
defendant. 

In  oral  vrgnmrait,  plalntUFs  counsel  re- 
ferred to  that  as  being  the  remaining  differ- 
oice  between  the  two;  that  Is,  whether  that 
sum  ia  due  by  plaintiff  or  by  drfendant 

The  testimony  was  offered  In  the  first  suit 
before  referred  to  (17,467)  without  any  special 
mention  upon  the  subject;  that  Is,  as  to 
whether  it  was  offered  to  prove  the  main  or 
reconTentional  demand. 

The  answer  did  not  admit  any  liability  to 
plaintiff.  In  addition,  the  prayer  of  the  an- 
swer Is,  In  said  suit: 

*TIliat  plaiotllTB  demand  be  rejected  at  its 
costs  and  for  judgment  in  reconvention." 

It  was  necessary  for  i^alntlff  In  said  first 
suit  to  introduce  evidence  to  sustain  Its  de- 
mand in  face  of  the  defense  raised  and  Is- 
sues presented. 

Even  bad  defendant  not  pleaded  In  recon- 
vention, under  the  allegation  of  his  answer 
to  plaintiff's  sul^  there  would  have  been  a 
suit  and  necessity  for  evidence  to  sustain  its 
demand. 

The  amount  Is  not  disputed.  The  question 
is:  Who  ought  to  pay  the  amount  of  costs 
before  mentioned? 

The  assertion  Is  made  In  defendant's  brief 
that  all  the  costs,  to  wit,  $17.25,  clerk's  costs, 
and  $44.75,  stenographer's  fee,  were  Incurred 
In  the  trial  of  the  reconventlonal  demand. 

We  cannot  agree  with  that  view. 

The  clei^'s  costs,  np  to  the  filing  of  the 

papers,  amounted  to  $  8  80 

The  clerk's  costs  for  filing  50  documents  15  00 
Testimony  and  duplicate   2  10 

$25  90 

Motion  of  appeal   60 

$26  00 

Whether  these  documents  were  filed  on  the 
trial  or  prior  to  going  to  trial,  they  were  of- 
fered to  sustain  the  main  demand.  It  does 
not  appear  conclusively  that  the  purpose  In 
filing  them  was  to  defeat  defendant's  recon- 
ventlonal demand. 

Plaintiff,  in  his  petition.  In  said  first  suit 
In  which  the  costs  were  incurred,  alleged, 
substantially,  that  no  deduction  should  be 
made  for  demurrage.  It  had  the  right  to 
prove  that  allegation. 


(La. 

Now,  as  to  the  amount  doe  the  stenog- 
rapher: 

The  contention  Is  that  the  $44.75  (stenc^- 
rapher's  fee)  were  Incurred  on  the  trial  of 
the  reconventlonal  d«nand. 

There  were  five  witnesses  examined  for 
plaintiff,  and  one  of  the  number  was  recalled 
and  ezamined  on  rebuttal. 

Their  testimony  covers  a  numl)er  of  pages 
of  the  transcript 

While  only  two  witnesses  were  examined 
for  defendant. 

The  testimony  of  Mr.  De  Buys,  the  archi- 
tect, coven  4  pages  of  tbB  transcript  at  138 
pages. 

The  pages  of  testimony  for  which  the  ste- 
nographer had  a  ri^t  to  charge  were  74. 

The  defendant  In  his  own  behalf  was  the 
<mly  other  witness  for  the  defense^  His  tes- 
timony covers  10  pages,  so  that  60  pages  of 
testimony  represent  the  number  for  which 
plaintiff  Is  liable  and  14  pages  for  which  the 
defendant  is  liable. 

Seventeen  dollars  and  twenty-five  cents  of 
the  stenograiAer's  fee  were  charged  to  de- 
faidaot  and  Uie  balance  to  plaintiff. 

In  our  opinion,  that  was  a  fair  apporti<m- 
ment  of  the  costs  and  charges. 

It  Is  not  possible  with  any  degree  of  cer- 
tainty here  to  separate  the  testimony  of  wit- 
nesses and  hold  that  such  an  amount  shall 
be  chai^^  to  defendant's  reconventlonal  de- 
mand and  the  other  to  the  main  demand,  par- 
ticularly as  the  nonilabill^  for  demurrage 
was  alleged  by  plaintiff,  and  forms  part  of 
the  same  Issue  presented  by  tlie  defradant  in 
the  reconventlonal  demand. 

We  arrived  at  the  conclusion  to  leave  it 
as  it  is,  as  It  does  substantial  justice. 

For  reasons  stated,  the  Judgmuit  la  af- 
firmed. 

FROVOSTY,  J.,  takes  no  par^  not  bavlug 
heard  the  argtmient 

(126  La.) 
No.  17.896. 
TAYLOR  V.  NEW  ORLEANS  TERMI- 
NAL CO. 

(Supreme  Court  of  Louisiana.    May  9,  1910; 
On  Application  for  Rehearing, 
June  6,  1910.) 

(SyUahu*  hv  the  Court  J 

1.  EUINBNT    DOHAIN    ($    2S8*>-BiaHT8  OT 

Landowner— Acnon  foi  Daicages. 

If  an  owner  of  land  fails  to  object  In  due 
time  to  an  appropriatioQ  of  part  of  it  by  a 
tailroad,  he  is  concluded  from  reclaiming  tbe  ' 
land  free  of  tbe  servitude  imposed  theraon  and 
is  relegated  to  tbe  right  of  claiming  damages. 
St.  Julieu  V.  Morgan's  R.  R.  Co.,  85  Im.  Ann. 
924. 

[Ed.  Note.— For  other  cases,  see  BmlDoot  j 
Domain.  Cent.  Dig.  H  097,  730-742;  Dec.  Dig. 

2.  BlflNENT  DolCAJIf  Q  284*) — RiOHT  TO  Dav- 
AOES— PABSinO  OF  RlOHT. 

The  right  to  claim  these  damages  Is  per- 
sonal to  tbe  owner  of  the  land  and  does  not 
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pass  to  sacoMrin  owners,  unlets  they  have  been 
spedallr  aabrogated  to  it,  for  it  dOM  not  ptH 
with  the  title.  McCutchen  t.  Railroad,  118 
Ia.  438,  43  SoDth.  42. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Gent  T>ig.  t|  789,  790;  Dec.  Dig.  |  284.*] 

8.  RaILBOADS  (I  72*)— DUTT  TO  Fencb  Attn 
Dbain— Sale  or  Land— Rionxs  or  Obah- 

TKE. 

Where  a  railroad  acquires  land  with  the 
obligation  to  fence  and  drain  it  and  construct 
crossings  thereon,  this  right  is  a  servitude  in 
favor  of  the  land  and  ^e  right  to  enforce  it 
passes  with  the  title. 

[Ed.  Note.—For  other  cases,  see  Raiiroads, 
Cent.  Dig.  If  168-178;   Dec  Dig.  S  72.»] 

A[»peal  from  Twenty-Eighth  Jndidal  Dis- 
trict Court,  Parish  of  Jefleraon;  Prentice  B. 
Edrlngton,  Judge. 

Action  by  Raphael  S.  Taylor  against  the 
New  Orleans  Terminal  Comiiany.  Judgment 
tor  plaintiff,  and  defendant  appeals.  Amend- 
ed and  affirmed. 

Saunders,  Dufour  &  Dufour,  for  appellant 
James  J.  McLoughlin  and  Frederick  A. 
Uiddleton,  for  ai^lee; 

BREAUX,  C.  J.  PlalnUff  sued  the  defend- 
ant for  the  sum  of  $3,750,  with  legal  Interest 
trom  Judicial  demand. 

He  describes  in  hlg  petition  tlte  land  he 
imna;  refers  to  his  plat  of  survey  and  to  the 
origin  of  his  title. 

He  charges  in  his  petition  that  defendant 
apivopriated  a  strip  of  bis  land  and  con- 
structed a  switch  track  thereon,  occupying 
about  five  acres  of  his  land;  that  this  air 
leged  appropriation  cuts  off  access  from  his 
said  tract  of  land  to  a  larger  triangular 
shaped  tract  he  owns,  forming  part  of  the 
southeast  area  of  his  property  used  by  blm 
as  a  pasture. 

He  fixed  the  ralne  of  the  appropriated, 
land  at  the  sum  of  fl,000,  and  the  damages 
growing  ont  of  the  approjMrlation  at  $500,  and 
avers  that  there  Is  continuing  damage  com- 
mitted which  he  alleges  be  "reserves  the 
right  to  claim." 

Plaintiff  avers  that  defendant  Is  bound, 
under  the  title  -which  It  holds,  to  construct 
wire  fences,  maintain  ditches,  and  build 
gates  and  crossings,  which  it  baa  failed  to 
do. 

Plaintiff  charges  that  defendant  entered 
upon  his  land  with  workmen  and  ran  a  pre- 
liminary line  for  a  switch  track;  they  cut 
down  trees  and  damaged  the  pro[>»ty  in  the 
sum  of  $250. 

Plaintiff,  in  addition  to  the  foregoing 
amount,  claims  $1,000  damages  caused  by  a 
preliminary  survey. 

The  answer  is: 

(a)  Tliat  the  land  used  for  the  switch  was 
taken  by  defendant  many  years  ago,  but 
with  the  tacit  consent  of  the  then  owner,  and 
defendant  has  ever  since  been  in  the  opea, 
contlUQoas,  and  peaceable  iKMsesslon  of  the 
land  so  taken;  except  that  plaintiff  did  re- 


cently attempt  to  interfere  wltb  defendant's 
posseeirion,  and  thereupon  plaintiff  was 
promptly  eojoined,  at  the  Instance  of  defend- 
ant, from  further  disturbing  defendant 

l^t  defendant  had  been  in  the  possession 
and  enjoymrat  of  said  switch  track  tor  many 
years  before  plaintiff  bonght  the  land 
through  which  the  said  tract  runs,  and  when 
he  bought  plaintiff  bonght  the  land  as  It  then 
stood,  and  has  no  right  now  to  claim  dam- 
ages or  compensation  for  the  land  which  de- 
fendant had  previously  taken  and  tras  then 
occupying  with  its  switch  track. 

(b)  Tliat  access  to  part  of  plaintiff's  land 
is  not  prevented  by  the  switch  above  men- 
tioned, and,  if  access  is  in  some  degree  im- 
peded, the  images  which  plaintiff  claims  in 
his  petition  as  being  caused  thereby  are 
grossly  exa{^:«:ated. 

(c)  Tliat  plaintiff  ia  a  stranger  to  and  with- 
out any  rights  under  the  contract  for  right 
of  way  made  with  a  form»  owner  of  the 
land,  and  Ills  suit  on  this  contract  must, 
therefore,  be  rejected. 

(d)  That  defendant  had  the  legal  right  to 
make  a  preliminary  survey  fOT  Its  contem- 
plated  new  switch,  and  that  It  did  make  such 
a  survey  without  damage  to  plaintlfrs  prop- 
erty, but  has  never  actually  built  the  cim* 
templated  new  Switch;  and  plalntlfTs  claim 
tor  damages  la  fictitious  and  wholly  un- 
founded. 

There  can  be  no  right  to  punitory  damages. 

The  Judge  a  quo  gave  Judgment  in  favor 
of  plaintiff: 

First,  for  the  value  of  three  acres  of  land, 
which  be  found  had  bom  taken  for,  and  were 
being  occl^)led  by,  t2ie  vwitdi,  at  $300  an 
acre;  In  all,  $900. 

Second,  for  $100,  amount  of  damages  done 
by  the  preltminary  survey. 

Third,  ordering  the  defendant  to  build  the 
fences,  ditches,  etc.,  within  a  year;  and,  if  It 
should  not  build  them  In  that  time,  to  pay 
the  plaintiff  $500  wltb  which  to  buUd  them, 
aqd  the  dtfendant  to  maintain  them  there- 
after? 

The  other  demands  of  plaintiff  were  re> 

Jected. 

The  defendant  appealed,  and  the  plaintiff 
has  answered  [Mraylng  for  the  amendment  of 
the  lower  court's  Judgment 

By  defendant's  ai^^prlatlon  with  the  tac- 
it consent  of  the  owner  at  the  time,  the  right 
to  the  strip  of  land  passed  from  the  owner 
to  the  appropriatOT — the  right  became  seg- 
regated from  the  iK^iperty,  and  the  owner 
became  a  creditor  for  the  Talue  of  the  tvop- 
erty  taken. 

The  right  was  personal.  The  owner  at  the 
time  tiad  a  claim  personally  for  the  amount. 

The  purchaser  by  the  act  of  purchase  does 
not  become  Invested  with  a  rig^t  to  the  value 
of  the  property  taken  unless  the  rlg^t  la 
transferred  with  the  property. 

In  a  leading  case  (St.  Julien  v.  Morgan's 
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B.  B.  Co.,  35  i:.a.  Ann.  924)  it  was  decided 
tbat  the  owner  Is  concluded  from  reclaiming 
bis  proi>erty  free  of  serrltude  Impoeed  there- 
on If  be  failed  to  object  to  the  appropriation 
In  due  time. 

He  is  allowed  compensation  for  value  In- 
stead of  the  property  taken. 

The  right  iuurea  to  btm  personally  and  not 
to  successlTe  owners. 

This  right  to  recover  con^>ensatlon  Is  not 
connected  with  the  title. 

In  the  cited  case,  the  plaintiff  sought  to 
return  into  possession  of  the  property  and  to 
have  hlmselC  recopiiied  as  the  owner  with 
all  the  rl^iti  Tlildi  the  wwd  "owner"  lm> 
plies. 

The  railroad  track,  instead  oC  being  the 
track  of  a  quasi  public  corporation,  would 
have  become,  had  hlB  demand  been  granted, 
to  the  extent  that  plaintiff  claimed,  the  pri- 
vate property  of  the  plaintiff. 

The  court  in  the  cited  case  solved  the  diffi- 
culty by  which  it  was  conf rooted  by  rele- 
gating the  plaintiff  in  that  case  to  a  compen- 
sation for  value. 

In  another  case,  the  court  holds  that  plain- 
tiffs "should  have  denied  defendant's  access 
and  have  prevented  It  by  using  l^al  pro- 
cess"; that  defendants  thereby  became  cred- 
itors for  value.  Bourdler  v.  Railroad  Co.,  35 
La.  Ann.  9G1. 

The  company  was  not  a  trespasser,  but  had 
acquired,  by  absolute  silence,  an  absolute 
right   Day  v.  Ballroad  CO.,  36  La.  Ann.  244. 

Again,  bis  acquiescence  did  not  prejudice 
his  claim  to  damages.  Lawrence  r.  Ballroad, 
39  La.  Ann.  427,  2  South.  69;  4  Am.  St  Bep. 
266. 

The  owner  has  a  right  to  damages;  he 
cannot  however,  treat  the  entry  as  a  tres- 
pass for  which  the  company  is  liable  at  tbe 
place  of  the  asserted  injury.  St  Jullen  v. 
Railroad  Co.,  39  La.  Ann.  1063,  3  South.  280. 

Again,  this  court  said:  "Tbe  claim  Is  In 
the  nature  of  a  personal  action  for  value  of 
the  land."  MItcbel  r.  Railroad  Co.,  41  La. 
Ann.  363,  6  South.  522.  .  * 

There  are  other  decisions  to  the  same  effect 
and  not  one  to  the  contrary. 

The  question  Is  settled  by  repeated  de- 
cisions. Xf  it  were  res  nova,  it  would,  per- 
liaps,  be  different. 

This  brings  us  to  a  consideration  of  the 
question  whether  tbe  plaintiff  owns  tbe  right 
and  has  the  authority  to  sue  the  defendant 
for  the  value. 

Under  prior  decisions,  he  does  not  have 
tbe  right  to  sue  for  value  or  damages,  as  It 
was  not  sold  tx>  his  vendor,  and  his  vendor 
did  not  sell  It  to  him. 

The  taking  of  the  right  of  way  was  done 
many  years  prior  to  plaintiff's  becoming  tbe 
owner  of  tbe  laud. 

In  order  tbat  a  vendee  may  bare  the  right 
of  his  vendor  In  this  respect  as  it  is  a  per- 
sonal right  there  must  be  a  special  subro- 
gation to  him  by  his  vrador. 

That  point  was  conclusively  decided  In  tbe 
lollowii^  caaca:  Matthews  t.  AlawM-th,  45 


Ul  Ann.  465,  12  South.  S18;  Bradfwd  v. 
Damare,  46  La.  Ann.  1533,  16  South.  487; 
and  In  tbe  case  recently  decided  of  McCutch- 
en  V.  Railroad  Co.,  118  La.  438,  43  South.  42. 

Tbe  damages  done  by  the  preliminary  sur- 
vey gives  rise  to  the  next  question  for  de- 
cision. 

The  defendant  unlawfully  acted  In  tbe 
matter  of  this  survey,  in  that  it  took  posses- 
sion of  plaintiff's  property,  cut  down  his 
trees  (alxmt  52  in  number),  and  made  an 
opening  through  bis  woods. 

They  were  small  trees.  It  is  true,  of  no 
great  value.  Tet  this  was  an  Infringement 
upon  plaintiff's  right  of  property  for  which 
defendant  should  be  made  to  pay. 

Tbe  amount  allowed  for  this  item,  viz., 
(100,  Is  not  too  large;  it  cannot  be  less  in 
view  of  defendant's  Invasion  of  plaintiff's 
rlgbt  of  properly. 

No  one  prompted  by  right  feellns  will  tres> 
pass  upon  the  land  of  another  and  cut  down 
his  trees  wlthont  at  least  seeking  his  per* 
mission. 

We  come  to  a  consideration  of  plaintiffs 
claim  for  the  failure  of  defendant  to  make 
ditches,  put  up  fences,  and  construct  cross- 
ings along  the  right  of  way. 

This  was  never  done,  altboagh  in  tbe 
Lochte  deed  to  j^aintlff'a  author  the  defend- 
ant bad  bound  itself  to  make  these  imiirove- 
ments. 

Subsequently,   the  plaintUt  bought  the 

prt^rty. 

The  right  followed  the  property  and  was 

not  personal  to  the  owner. 

Tbe  original  owner  acquired  the  right  as  a 
servitude  for  the  benefit  of  the  estate  and 
not  for  his  own  benefit. 

Wltbout  the  stipulation  in  tbe  first  deed, 
plaintiff  bad  a  right  to  these  improvements; 
the  railroad  track  was  laid  across  plaintiff's 
land;  the  defendant  bad  no  reason  to  expec  t 
that  it  could  take  the  land  and  escape  mak- 
ing these  Improvements  to  drain  the  land  and 
afford  a  crossing  to  the  owner.  It  Is  In  Itself 
a  right  of  servitude  wlilch  plaintiff's  author 
bad  acquired  and  which  passed  to  the  sub^t^ 
quent  owner. 

Tbe  defendant  cannot  keep  tbe  right  of 
way  and  deny  to  the  owner  tbe  improve- 
ments always  made  by  railroad  companies  in 
tbe  Interest  of  the  owner. 

The  court  a  quo  condemned  the  defendant 
to  make  these  ImiKwements  for  which  it  had 
by  agreement  made  Itself  llaUe,  and  for 
which  It  was  liable  under  every  principle  of 
right  aud  Justice. 

It  should  make  them. 

To  tbe  end  of  protecting  tbe  land.  It  be- 
came a  part  of  plaintiff's  right  to  a  servitude. 
It  became  a  part  of  the  place,  a  part  of  the 
right  bought. 

The  other  items  claimed  by  plaintiff  are 
not  allowed,  as  they  are  not  sufBcIraitly  sus- 
tained by  the  evidence.  It  follows  that  the 
motion  to  amend  btfore  referred  to  la  ovei^ 
ruled. 

For  reasMis  aartgued,  the  judgment  ap- 
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pealed  fMm  li  amcaidea  by  striking  tlien* 
flrom  IMN^  anurant  allowed  for  tbe  value  of 
the  land. 

Aa  amended,  Uw  Jndsment  Is  affirmed,  at 
appeUan^B  costa. 

PBOVOSn^.  J.,  takes  no  part,  not  ha^g 
lieard  the  argument 

On  Ap^Icatlon  for  Bebearlng. 

PER  GITRIAM.  Our  decree  herein  is 
amended  by  coodemning  the  plaintiff  and 
appellee.  Instead  of  the  appellant,  to  pay  the 
costs  of  aK>eaI,  and,  as  thus  amended,  ia  re- 
affirmed, and  the  applications  for  a  rehearing 
are  retosed  in  all  otber  req)ects. 


(126  La.) 

No.  17,860. 

KORASCA  V.  ITEM  CO.,  Limited. 

(8iq)reme  Court  of  Louisiana.    May  9,  I&IO, 
Behearing  Denied  7nne  9, 1910.) 

(8tllahH§  by  the  Oourt.) 

1.  LiBBL  Airo  SuNnsB  (f  SI*)— PrreucATioN 
or  Nsws— Malice. 

Tfae  pnblicatioD  by  a  newspaper  of  a  re- 
port made  by  tbe  police  in  tbe  re^lar  course 
of  police  administration,  to  the  effect  ^t  per* 
wms  had  been  poisoned  1^  aogar  purchasea  at 
the  store  of  tbe  plaintiff,  will  not  of  Itself  sup- 
port an  allegation  of  malice  on  the  part  of  the 
defendant. 

In  order  to  support  the  allegation  of  mal- 
ice, there  most  be  eVldeuce  <tf  an  set  showing 
a  wanton  inclination  to  mischief,  an  intention 
to  fhjure  or  wrong,  or  a  depraved  Inclination 
to  disregard  tbe  rights  of  others. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  ||  140,  160;  Dec.  Dig.  S 
51.*] 

2.  LiBEZ.  AND  Sunder  ^  120*)— Libelous 
Pubucatiom—Damaobs— Malice. 

Facts  exciting  public  comment  renrdlng 
pnblic  health  or  safety,  may  be  pnblisbed  by 
a  jiewspaper,  and  comment.  If  made  and  pab- 
llshcd  fairly  and  in  good  faith.  Is  not  a  libel 
and  will  not  give  rise  to  an  action  for  punitory 
damages. 

If  deductions  are  made  from  the  facts  of  a 
ease  and  puUlabed  by  a  newspaper,  it  will  be 
liable  for  damages  only  where  actual  damages 
are  shown  when  the  publication  was  not  in- 
spired by  malice.    Newell  (2d  Ed.)  p.  501. 

[Ed.  Note — For  other  cases,  see  Ubel  and 
Slander,  Cent  Dig.  H  S50,  SSI;  Dec.  Dig.  { 
120.*] 

8.  FATLtrBE  TO  Show  Actual  Dauages. 

Under  the  clrcumstanceB.  It  was  Incumbent 
upon  plaintiff  to  show  actual  damages  in  order 
to  recover,  and  he  has  failed  to  do  ao. 

Tbe  case  is  dlstlngoiiihed  from  Billet  v. 
Times  Democrat  Case,  107  La.,  82  South.,  52 
U  R.  A. 

Monrae,  J.,  dissenting. 

(AddittoMa  8vl1abu$  ly  mtorial  Btaf.} 

4.  WOBDS  AND  PHBASBS— "LCOAL  MALXCB." 

"Legal  malice"  Is  defined  as  an  act  grow- 
ing ont  of  tbe  wicked  or  mlBcbievous  intention 
of  the  mind;  an  act  sbowlog  a  wanton  Incllna- 
tion  to  mischief,  an  intention  to  Injure  or  wrong. 


'  and  a  deprared  inclination  to  disregard  the 

rights  of  others. 

[Ed.  Note.— For  other  deHnitions,  see  Wordi 
and  Phrases,  vol.  5,  pp.  4298-4304;  vol.  8,  pp. 
7712,  7713.] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  T.  C.  W.  Ellis,  Judge. 

Action  by  Benedetto  Morasca  against  the 
Item  Company,  Limited.  Judgment  for  de- 
fendant and  pUlntifl  appeals.  Affirmed. 

T.  H.  &  J.  D.  MlllCT,  for  aiipellant  Sann- 
ders,  Dnfour  ft  Dofour  and  Henry  Mooney, 
for  apptilee. 

BREAUX,  0.  J.  Benedetto  Morasca  was 
the  own^  of  a  grocery  store  In  the  city  of 
New  Orleans. 

He  sued  the  defendant  for  (5,000  damages. 

Plaintiff  charges  the  "New  Orleans  Item," 
a  dally,  with  having  published  a  false  and 
libelous  report  which  r^ects  npon  him  and 
bla  business,  which  has  occasioned  damages 
In  the  sum  before  stated. 

The  police  authorities  were  Investigating 
a  case  of  reported  poisoning  of  three  persons. 

Tbe  newspaper  stated  at  tbe  time,  In  one 
of  Its  columns,  under  the  heading,  in  capital 
letters,  that  it  was  believed  that  the  negroes 
had  been  poisoned  from  sugar  contained  in 
tea,  for  which  they  were  under  medical  treat- 
ment 

Their  names  were  given  In  the  printed  re- 
port which  stated  that  the  sugar  was  bought 
from  a  "grocery  store  at  Sixth  and  Ram- 
part" 

The  n^o  child  died. 

The  day  following  that  publication  Just 
mentioned,  tbe  defendant  published  on  the 
fourth  page  that  tbe  "Poison  Was  Being  In- 
vestigated" (heading  of  the  report),  and  the 
article  stated  that  the  coroner  thought  that 
the  child  died  from  tartar  emetic  poisoning; 
that  the  chemist  bad  the  examination  of  the 
stomach,  kidneys,  and  liver  in  charge;  and 
that  he  also  had  samples  of  the  sugar  and 
tea  procured  from  the  grocery  store  of  Bene- 
detto Morasba,  where  the  occupants  of  the 
house  who  were  poisoned  made  their  pur- 
chase which  was  believed  to  have  caused  tbe 
child's  death. 

The  article  read: 

"It  la  tbe  opinion  of  Coroner  O'Hata  that  the 
child  died  from  tartar  emetic  poisoniog.  He 
thinks  that  some  of  this  substance,  which  la 
used  in  the  composition  of  ant  pdson,  may  have 
accidentally  gotten  In  the  si^ar  at  the  grocery." 

The  first  complaint  of  plaintiff  Is  that  his 
name  was  stated — his  grocery — and  that  in 
connection  with  the  statement  that  the  per- 
sons named  were  further  referred  to  as  "the 
poison  patients,"  poisoned  by  sugar  bought 
from  his  grocery;  and  the  second  complaint 
of  plaintiff  is  that  It  was  given  as  the  opin- 
ion of  the  coroner  that  the  sugar  sold  in 
plaintiff's  store  contained  poison. 

Tbe  articles  were  pleaded  in  the  words  of 
the  publication. 
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The  defendant  admitted  the  publication, 
denied  malice,  pleaded  privilege,  and  alleged 
the  articles  were  printed  as  ordinary  news 
taken  from  the  public  records  and  weie  glren 
no  more  prominence  or  space  than  Is  nsnally 
given  to  similar  articles. 

The  defendant  offered  the  report  of  the  po- 
lice sergeant  commanding  the  Sixth  precinct 
police — a  report  made  in  accordance  with  the 
rule  of  the  police  department,  and  filed  with 
the  Inspector. 

In  the  report,  the  sergeant  stated  that  he 
had  instructed  the  patrolmen  to  Investigate 
the  suspicious  cases  of  poison,  and  that  he 
found  a  colored  woman  "named  Sylvester 
Ilelns,  aged  70  years,  John  B.  Powell,  Jr., 
aged  2  years  and  7  months,  and  Nathaniel 
Bums,  aged  16,  all  colored,  residing  In  the 
same  house  apparently  sick  and  claiming  that 
they  were  attended  by  Dr.  Delwfle  and  Dr. 
Dejole,  who  stated  that  the  sickness  was 
caused  by  the  sugar  put  in  the  tea  Saturday 
evening.  The  officer  procured  a  sample  of 
the  sugar  from  the  grocery  of  Benedetto 
Morasca,  *  *  •  where  the  sugar  was 
bought  by  the  sick  family." 

One  of  the  doctors  afterward  Informed  the 
policemen  that  the  patients  had  taken  some- 
thing that  caused  irritation  of  the  stomach 
causing  them  to  throw  op;  that  he  had  ad- 
ministered medicine ;  and  that  they  were  all 
doing  well. 

The  coroner  the  same  day  went  to  the 
house,  made  an  Investigation,  and  said  that 
he  could  find  no  trace  of  poisoning;  they 
were  doing  well ;  in  his  opinion  they  were 
fllllng  from  a  disease  prevalent  in  the  city 
at  the  time. 

At  the  autopsy,  held  by  the  coroner  and 
Jury  over  the  body  of  the  dead  child,  they 
arrived  at  the  conclusion  that  death  was  due 
to  antimony  et  potnsgl  tartarls. 

The  Item  published,  three  days  after  the 
casualty,  that  Benedetto  Morasca  denied  that 
sugar  purchnsed  at  his  store  can  In  any  way 
be  responsible  for  the  death  of  the  two  year 
old  negro,  and  that  paper  stated  that  It  was 
the  opinion  of  Dr.  O'Hara  that  the  child  died 
from  tartar  emetic  poisoning,  that  proper  ex- 
amination by  the  city  chemist  was  under 
way,  and  samples  were  taken  from  plaintiff's 
grocery  to  see  whether  any  poison  used  for 
roaches,  ants,  or  other  vermin  had  by  acci' 
dent  gotten  Into  the  grocery. 

That  plaintiff  said: 

"Hie  only  sample  token  from  out  store  wan 
pouie  sugar.  I  hare  here  the  simed  names  of 
jtersons  who  bought  suirar  from  the  same  iMrrel 
and  wpre  not  hurt  by  it 

"In  fact,  we  never  usod  any  poisons  shotit  the 
Ftore  to  kill  vermin,  and  it  la  not  jpossible  that 
any  of  our  grocenes  could  contain  injuriouB 
inattei's  of  soy  kind.  To  prevent  ants  from  zet- 
ting  into  the  sugar  barrel,  we  used  DOthlng  but 
a  rae  noaked  in  coal  oil  tied  on  the  outside  at 
the  bottom  of  the  barrel.*' 

That  the  report  did  them  an  Injustice  and 
subjected  them  to  loss. 

Morasca,  the  plaintiff,  la  the  owner  of  the 
groceiT  that  Is  conducted  by  bfs  dau^ter. 


He  has  vers  Httle  to  do  with  It,  as  he  is  a 
musician,  and  his  time  Is  taken  up  in  teach- 
ing music. 

As  a  wltnen,  he  sought  to  prove  the  ex- 
tent of  his  loss  by  the  failure  of  those  who 
had  bought  to  continue  In  buying  from  him. 

Pressed  to  answer  aa  to  the  extent  of  his 
loss,  he  was  not  at  all  exact  in  his  answers, 
nor  did  be  sncceed,  in  proving  the  extoit  of 
his  loss. 

Discussion  and  judgment: 

The  result  shows  that  the  report  tliat  there 
was  poison  In  plalntlfTs  barrel  of  sugar  was 
entirely  untrue.  It  originated  among  the 
negroes  who  had  bought  sugar  from  the 
grocery.  They  insisted — particularly  the 
mother  of  the  dead  child — that  the  sugar  she 
traught  from  the  grocery  was  the  cause  of 
death.  To  such  an  extent  this  report  spread 
that  the  police  authorities  very  properly  un- 
dertook to  Investigate  and  see  tor  thCTuelTee 
if  there  was  any  truth  in  the  report. 

It  was  during  that  time,  and  while  proper 
report  was  forwarded  to  the  central  office, 
that  the  police  reporter  of  the  newspaper 
wrote  the  two  articles — cme  on  one  day  and 
the  other  on  the  next  day — of  which  plaintiff 
earnestly  complains. 

As  to  malice.  It  is  not  charged  eo  nomine, 
although  the  charge  may  be  inferred  from 
the  fact  that  plaintiff  charged  It  was  "false," 
"misleading,"  "libelous,"  and  "defamatory  in 
the  highest  d^ree  and  calculated  to  injure 
plaintiff." 

All  of  which,  to  an  extent,  is  true;  bnt  we 
have  not  found  that  there  was  express  mal< 
ice  on  the  part  of  defendant  as  a  fact  The 
publication  does  not  appear  In  the  light  of  a 
publication  made  with  actual  knowledge  of 
the  charge  as  false.  We  can  only  say  that 
It  Is  not  sufficient  to  show  actual  malice. 

"Legal  malice"  Is  defined  as  an  act  grow- 
ing out  of  the  "wicked  or  mischievous  Inten- 
tion of  the  mind;  an  act  showing  a  wanton 
inclination  to  mischief,  an  intention  to  !□- 
jure  or  wrong,  and  a  depraved  inclination  to 
disregard  the  rights  of  others." 

We  are  unable  to  say  that  such  was  the  In- 
tention of  the  defendant,  for  in  our  opinion 
it  was  not  The  most  that  can  be  said  is  that 
there  was  indifference. 

There  was  no  negligence  Imputed  to  the 
plaintiff  nor  the  least  wrong  charged.  There 
was  no  intimation  that  one  person  had  at- 
tempted to  poison  others. 

In  the  second  publication,  which  followed 
the  first  In  date,  it  was  stated  that  the  coron- 
er thought  that  the  child  died  from  tartar 
emetic  poisoning.  "He"  (the  paper  stated) 
"thinks  that  some  of  this  substance,  which  is 
used  In  the  composition  of  ant  poison,  may 
have  accidentally  gotten  into  the  sugar  at  the 
grocery." 

Taking  tlie  whole  statement,  nothing  was 
said  that  may  not  occur  in  nearly  all  gro- 
ceries without  its  being  possible  to  attach  the 
least  blame  to  any  one. 

The  child  died  of  poison ;  to  that  point  the 
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facts  were  correctly  itated.  It  was  not 
bought  from  plaintiff. 

He  was  not  defamed,  for  his  name  was  not 
TOimected  with  any  wrongful  act ;  besides,  he 
"was  not  in  charge  of  the  grocery. 

There  was  reason  for  inquiry  and  probable 
cause  for  some  concern.  It  became  proi>er 
for  the  police  department  to  act  as  it  did. 

The  defendant,  through  ita  police  reporter, 
took  up  the  report  and  made  It  known,  not 
by  lai^e  and  sensational  headlines,  as  stated 
by  plaintiff.  It  mentioned  that  there  was  an 
Investigation  on  foot  It  sou^t  to  set  forth 
the  facts.  Th^  does  not  appear  to  have 
been  ill  will  or  malice  on  its  part 

There  was  extravagant  talk  among  the  ne- 
groes, many  of  whom  bought  groceries  at 
plaintiff's  store.  The  mother  of  the  dead 
ctiild  talked  excessively,  and  altogether  there 
were  rumors  that  prompted  an  investigation. 

It  does  not  seem  that  it  went  too  far  under 
the  drcamstances.  Reference  by  the  news- 
paper to  the  steps  taken  was  not  actionable. 

Whenever  poison  is  mentioned  as  having 
been  taken,  it  always  attracts  attention 
among  all  persons.  It  will  be  talked  of  and 
even  published.  If  done,  as  in  this  case,  to 
r^>ort  the  facts,  there  is  no  ground  of  action 
for  punitory  damages  at  any  rate.  In  other 
words,  the  fact  Invites  attention  and  excites 
comment  which,  if  fairly  published  or  made 
In  good  faith,  is  not  libel  or  slander. 

Furthermore,  questions  relating  to  life, 
health,  and  welfare  may  be  commented  upon, 
and,  if  erroneous  deductions  be  made,  It  does 
not  give  cause  for  damages  unless  special 
damage  can  be  shown ;  that  la,  when  persons 
taking  part  in  the  inquiry  are  not  prompted 
by  malice.   Xewell  (2d  Ed.)  p.  591. 

As  to  an  arrest,  the  following  has  the  sanc- 
tion of  a  well-considered  opinion: 

While  comments  should  not  be  made,  the 
arrest  of  a  person  and  the  charge  against  him 
may  be  published.  Xreeca  v.  Maddox,  11  La. 
Ann.  206,  66  Am.  Dec.  198. 

The  defendant  did  not  go  further  than 
sanctioned  by  the  foregoing. 

The  case  of  Billet  v.  Times  Democrat  Pub- 
lishing Co.,  107  La.  751,  32  South.  17,  58  L. 
B.  A.  62,  la  not  pertinent  as  the  publication 
la  the  case  before  us  for  decision — different 
from  the  cited  case — did  not  assume  that  the 
plaintiff  was  gnllty  of  the  lesser  offense  or 
impropriety. 

Besides,  the  defendant  In  the  cited  case  on- 
dertook  to  Jasttfy  by  proving  the  truth  of  the 
tact  stated. 

In  the  present  case  there  was  no  refusal 
to  retract ;  on  the  contrary,  without  request 
the  defendant  within  four  or  five  days  after 
the  first  publication  published  an  explanatory 
account  relieving  the  plaintiff  of  blame. 

The  plaintiff,  in  support  of  tiis  claim,  confi- 
dently cites  Cass  v.  New  Orleans  Times,  27 
La.  Ann.  215. 

Th«  facts  of  the  cited  case  are  dlffer«itt 


the  charge  constituting  libel  was  untrue  and 
defamatory.  The  affidavit  made  the  basis  of 
the  report  published  by  the  Times  was  false 
and  malicious.  There  was  a  direct  attempt 
made  to  humiliate  and  degrade  the  plaintiff. 

Here,  there  is  nothing  of  the  kind. 

The  question  of  privilege  vel  non  does  not 
arise  in  the  case  at  hand,  as  there  was  no 
libel  committed  at  any  time  nor  by  any  one. 

In  the  other  decisions  cited,  a  libel  bad 
been  published  without  the  least  necessl^  or 
the  most  remote  Justification. 

There  is  unquestionably  no  ground  upon 
which  to  allow  punitive  damages.  A  claim 
for  punitive  damages  finds  no  support  In  any 
of  the  authorities  we  tiave  read. 

There  is  better  ground,  of  course,  iq>on 
which  to  claim  actual  damages. 

But  as  to  tiiese,  the  attempt  of  plaintiff  to 
prove  that  be  had  suffered  losses  In  his  busi- 
ness has  faUed.  The  allegation  in  this  re- 
spect la  not  sustained ;  the  nature  or  the  ex- 
tent of  the  loss  are  not  sufflclently  evident 
to  have  a  Judgment  thereon  for  damages. 
The  testimony  fixes  no  amount  of  loss. 

For  reasons  stated,  the  Judgment  is  af- 
firmed. 

MONROE,  J.  I  dissent 

PROYOSTY,  J.,  takes  no  part,  not  having 
heard  the  argam«it 


(128  la.) 

No.  18,150. 

STATE  V.  IRVINE  et  al. 

(Supreme  Gourt  of  Louisiana.    Ma;  23,  1910.) 
(8vUah«9  by  Editorial  Staff.) 

1.  Nboliqenck  (I  144*)— "CanaNAL  Niou- 

aSKCE.'* 

Where  one  Is  charged  with  a  spedal  du^, 
the  nonperfonnaace  of  which  InvoWes  danger 
to  the  safety  of  others,  the  failure  to  perform 
the  dnty.  even  throush  Inattention,  is  gross 
and  culpable,  or,  in  othar  words,  criminal  oeg- 
ligeDce. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  t  408;  Dec.  Dig.  |  144.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  p.  175a] 

2.  CaiifiNAi,  Law  (S  1043*)— Appial— Objec- 
tions—Sufficienct. 

Ad  objection  to  a  charge  that  it  is  con- 
trary to  the  law  goveming  the  case  on  trial 
is  too  vague  and  general  to  be  available  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SI  2654^  2655;  Dec  Dig.  | 
1043.*] 

3.  Criuhtaz.  Law  ((  811*)— Inbtbuctions. 

While,  as  a  rule,  it  Is  not  permissible 
to  make  In  an  iDstruction  special  mention  of 
particular  facta  or  groups  of  facts,  thereby  at- 
tracting special  attention  to  them  and  ^ving 
them  undue  prominence,  the  charge  must  cover 
every  phase  of  the  case,  and,  if  one  of  the 
phases  depends  on  certain  particular  facts 
or  groups  of  facts,  these  may  oa  alluded  to  in 
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order  to  conrejr  to  the  Jury  a  pxactieal  idea  (tf 
the  law  of  tbe  case. 

[EJd.  Note^For  other  eases.  m«  Criminal 
I^^^Cent  Dig.  H  lS68-lfl72;  Dec.  Dls.  | 

4.  HOHICXDE  (I  288*)— IMAL— iNSTBUCnONS. 

Id  a  trial  of  a  railroad  employ^  for  man- 
■lau^ter  throoxb  criminal  nesligence  la  caus- 
Ids  a  collision,  an  iDBtniction  that  if  the  switch 
train  left  the  depot  on  the  night  of  the  colli- 
sion on  the  incomine  tratA,  instead  of  the  out> 
going  track,  by  order  of  the  defendant,  if  he 
was  in  charge  of  the  enidne,  and  it  was  un- 
lawful or  In  Tlolation  of  the  rules  of  the  yards 
to  take  such  Incoming  track,  defendant  was 
held  to  a  greater  degree  of  care  and  circum- 
spection than  if  the  taking  of  such  Incoming 
track  was  not  unlawful,  ana  that,  if  the^  taking 
of  the  Incoming  track  was  not  unlawful.  It 
would  take  gross  carelessness  to  make  defend- 
ant's conduct  criminal,  was  not  prejudicial  to 
defendant  as  throwing  the  entire  responaibility 
on  him. 

[Ed.  NotCv— 'Ftw  other  cases,  nee  Homicide, 
Gent.  Dig.  I  S9S;  Dec  Dig.  |  288.*] 

6.  Criminal  Law  (I  1043*)  — Appbai.— Ob- 
jection »— Sufficiency. 

In  a  criminal  trial,  an  objection  to  a 
charge  as  misleading  and  not  explaining  the 
law  of  the  case,  and  as  an  erroneous  Inter- 
pretation of  the  law  of  the  case,  was  too  vague 
and  general  for  consideration  on  appeal. 

[Ed,  Note. — For  other  canes,  see  Criminal 
Law,  Cent,  Dig.  H  2G54,  2055;  Dec.  Dig.  { 
1043.*] 

6.  Criminal  Law  (J  1043*)— Tbial— Inbtbuc- 
TiONs— Objection. 

An  objection  to  a  charge  should  be  so 
framed  as  to  enable  the  Judge  to  correct  his 
mistake  if  he  has  made  one. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  2654,  2055;  Dec.  Dig.  8 
1043.*] 

7.  Cbiuinal  Lav  <{  23*)— Cbihinaz.  Nbgli- 
eBNCB— Intent, 

Oross  and  culpable  negligence  will  supply 
criminal  Intent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  I  21 ;  Dec.  Dig.  S  23.*] 

8.  Homicide  (8  2S8*>— Cbiminal  Neouoencx 

— iNaTBUCTIONB. 

In  a  trial  of  a  railroad  employ^  for  man- 
slanghter  throagb  criminal  negligence  la  caus- 
ing a  collision  by  running  on  the  wrong  track. 
Instructions  not  sufficrfently  taking  into  account 
tiie  fiaet  that,  If  a  special  duty  rested  on  de- 
fendant as  foreman  to  see  that  tbe  engine  did 
not  go  on  tbe  incoming  track,  his  oraiftRion  to 
perform  that  duty  would  constitute  criminal 
negligence,  making  him  liable  even  though  it 
was  the  result  simply  of  Inattention,  were  prop- 
er^ refused. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  8  693;  Dec  Dig.  |  288,*] 

9.  Homicide  (8  145*)— Intent. 

The  doer  of  an  unlawful  act  is  conclusive- 
ly presumed  to  know  the  result  of  the  unlawful 
set,  and.  If  the  dt^ath  of  a  human  being  results 
from  the  doing  of  such  act  it  is  either  murder 
or  manslaughter,  according  to  tbe  circumstances 
of  the  case. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent,  Dig.  88  2G2-204  :  Dec.  Dig.  8  145.*] 

10.  Homicide  (i  288*)— MANaLAUOHTEK— Ih- 

BTBUCTIONS— MlBLEADINO  IkSTHUCTIONS. 

In  a  trial  of  a  railroad  employ^  for  man- 
slaughter through  criminal  negligence  in  run- 
ning a  train  upon  a  wrong  track,  thereby  caus- 
ing a  collision  resulting  in  the  death  of  cer- 


tain persons,  an  instruction,  "It  ts  indispensa- 
ble for  the  state  to  prove  beyond  a  reasonable 
doubt  that  defendant  did  that  which  he  ought 
not  to  have  done  in  such  a  gross  or  negligent 
way  that  the  law  woold  impute  to  him  criminal' 
Intent."  was  properly  xcfnsed,  being  otiea  to 
the  objection  that,  ertn  ff  defendant's  going  on 
the  wrong  track  was  culpable  negligence,  nev- 
ertheless ne  was  not  guilty  if  the  manner  of 
his  doing  It  was  not  negligent;  that  is  to  say. 
if  before  venturing  on  the  track  be  looked 
carefully  to  be  sure  that  it  was  free,  and  if. 
after  going  upon  it,  he  kept  careful  and  sharp 
lookout 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8  503 ;  Dec.  Dig.  8  288.*] 

11.  Homicide  (8  28S*}— TluAi^lNSTBucnoiis 

— CONTBADIOTOBT  IHSTBDCTIONS. 

In  a  trial  of  a  railroad  employ^  for  man- 
slaughter for  tlianing  a  train  on  the  wrong  track, 
thereby  causing  a  collision  resulting  in  the 
death  of  otheta,  an  Instruction  that  if  homicide 
results  from  negligence,  it  is  manslaughter,  and 
exists  when  the  act  resulting  in  death  ms  done 
under  such  circumstances  that  It  could  not  rea- 
sonably be  supposed  that  injury  would  follow, 
was  contradictory  and  properly  refused,  as  sup- 
posing an  act  which  because  of  Its  dangerous 
character  constitutes   carelessness   and  negli- 

Snce,  may  be  done  under  circumstances  exclud- 
S  the  idea  ot,  danger. 

[Ed.  Note.— -For  other  cases,  aee  Homicide, 
Cent.  Dig.  8  585 ;  Dec  Dig.  8  285.*] 

Appeal  from  First  District  Onir^  Farlsh 
of  Caddo;  Thomas  F.  Bell,  Judge. 

Lb  F.  Irrliie  and  another  were  tried  fOr 
manslauKfater.  From  bis  conrictlon,  Irrlne 
ai^>eals.  Affirmed. 

Wm.  A.  Mabry  and  CaL  D.  Hicks,  for  ap- 
pellant Walter  Guion,  Atty,  Gen.,  and  J.  M. 
Foster,  Dlat  Atty.  (R.  O.  Pleasant^  of  coun- 
sel), for  the  State. 

PROVOSTY,  J.  The  defendants,  Irvine 
and  Madoz,  were  tried  together  for  man- 
slaughter. Madox  was  acquitted.  Irrlne 
was  convicted,  and  was  aentenced  to  five 
years  at  hard  labor;  and  he  has  ai^)ea]ed. 

He  was  foreman,  and  Madox  was  engineer, 
of  a  switch  enf^ne  which  between  11  and  13 
o'clock  at  night  had  moved  a  Pullman  coach 
to  a  Bide  track  at  the  passenger  railroad 
depot  in  the  city  of  Shreveport,  and  left  the 
coadi  In  position,  and  was  returning  to  the 
roundhouse  when  It  came  In  collision  with  a 
passratger  train,  whereby  several  persons 
were  killed.  The  cause  of  the  accident  was 
that  Instead  of  taking  the  outgoing  track 
for  returning  to  the  roundhouse,  the  engine 
took  the  Incoming  track.  It  Beems  that  when 
the  engine  reached  the  switch  for  trans- 
ferring to  the  outgoing  track,  the  switch- 
man announced  that  It  was  "spiked,"  or,  in 
other  words,  had  been  nailed  op  and  put  out 
of  service,  and  that  the  engineer,  without 
consulting  Irvine,  took  the  incoming  track, 
in  violation,  as  he  knew,  of  the  rules  of  the 
company.  Irvine  was  at  the  back  end  of 
the  engine,  standing  on  the  footboard.  They 
had  gone  a  little  over  a  quarter  of  a  mile, 
perhaps  half  a  mile,  on  this  wrong  track, 
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wtien  tbe  oolUalon  occnrred.  Tt^  aiglne 
wu  nwTlng  at  five  or  six  mfles  an  honr. 
Tbe  crew  Jumped  off,  except  the  engineer, 
wbo  set  about  reversing  hia  engine,  and  was 
at  his  poet  when  the  Impact  came.  Those 
of  the  crew  who  snrrlTed  testified  that  they 
knew  they  ww  <m  the  wrong  track,  except 
Irving  who  testified  that  be  became  aware 
of  th^  being  the  wrong  tr&at  only  Just 
before  the  collision,  too  late  to  remedy  the 
situation. 

The  case  Is  b^ore  this  court  on  sevOTal 
bills  of  ezceptlMis  to  certain  parts  of  the 
charge  of  the  court,  and  to  the  refusal  to 
glre  certain  special  charges. 

There  could  t>e,  and  there  was,  no  dispute 
as  to  the  fact  of  the  collision  and  of  several 
persMU  having  been  killed  by  it,  and  of  its 
having  haHwued  because  the  incoming  train 
had  no  reason  to  know,  or  suspect,  the  pres- 
ence of  the  switch  engine  on  this  track ;  and 
the  bills  raise  no  question  in  those  connec- 
tions. 

It  will  conduce  to  brevity  If,  befont  under- 
taking  to  discuss  the  bills,  we  oome  to  a  d^- 
Inite  and  clear  notion  of  the  law  applicable 
to  the  diluted  points.  It  Is  that  If  tbe  go- 
ing upon  this  incoming  track  was  against 
the  rules  of  the  company,  and  if  it  was  de* 
foidant's  duty  as  foreman  to  know  this,  and 
to  see  to  It  that  audi  a  thing  did  not  happen, 
defendant  is  guilty  even  if  he  did  not  know 
tbat  the  raglne  was  oa  this  wroiv  track ;  be- 
cause, where  one  is  charged  with  a  qwcial 
duty  the  nonperfbrmance  of  which  inTolves 
danger  to  the  safety  of  others,  the  fallnre 
to  perform  the  duty  even  through  inatten- 
tion Is  gross  and  culpably  w,  in  other  words, 
criminal,  ne^tgence.  On  the  other  hand, 
though  the  track  was  the  wrong  one  for  tbe 
mglne  to  be  on,  and  defendant  knew  It,  he  is 
not  guilty,  if  he  was  not  charged  with  a  spe- 
cial duty  In  the  premises;  and,  even  though 
charged  with  a  special  duty  In  the  premises, 
still  be  is  not  guilty  if  in  going  upon  this 
wrong  track  be  did  so.  not  through  negli- 
gence, but  merely  through  error  of  Judgment. 

In  support  of  the  proposition  that  de- 
fMidant's  ignorance  of  the  engine's  being  up- 
on the  wrong  trade  will  not  exculpate  him 
if  as  foreman  he  was  charged  with  tbe  spe- 
cial duty  of  taking  care  that  It  should  not 
go  there,  we  will  cite  the  following: 

"Every  neffligent  omission  of  a  legal  duty 
whereby  death  easnes  is  fodfctable  either  as 
marder  or  manslauKhter.  If  a  man,  says  Arch- 
bojd.  take  upon  himself  an  office  or  dntj  requir- 
ing BkDl  or  care,  if,  by  bis  Ignorance,  carelees- 
ness.  or  neglft^eoce,  he  cause  the  death  of  an- 
other, he  will  be  guilty  of  manslaughter." 
Bishop.  Crim.  U  (6th  Ed.}  {  314,  p.  178. 

**OnusaionB  are  not  the  basis  of  penal  action, 
unless  they  constitute  a  defect  Id  uie  discharge 
of  a  responsihllity  with  which  the  defendant 
Is  especially  Invested,  though  in  audi  cases 
Wiey  may  constitute  Indictable  offenses.  •  ♦  * 
When  a  TeBponsIbllttT  specially  Imposed  upon 
the  defendant  is  such  that  an  omission  in  its 
performance  Is,  In  the  usual  coune  of  events, 
followed  by  an  injury  to  another  person  or  to  the 
state,  then  the  defendant  is  indictable  for  such 
an  omission.  If  the  duty  is  absolntei  thai  de- 


fendant Is  responsible  for  its  nonperformance." 
1  Wbarton  on  Crim.  (9th  EM.)  |  130,  p.  157. 

"We  have  already  seen  that  an  omimion  is 
not  the  beaiB  of  penal  action  unless  it  consti- 
tute a  defect  in  the  discharge  of  a  responsibility 
specially  imposed.  And  the  converse  is  true 
that,  what  a  lawful  duty  is  imposed  upon  a 
party,  ^n  an  omlasion  on  bis  part  in  the  dis- 
chane  of  sneh  dnty,  when  acting  Injuriously 
on  die  party  to  whom  tbe  duty  Is  owed,  is  an 
indlctabk  (dfenae."    Id.  |  329^  p.  855. 

From  note  61  L  R.  A.  277*  we  take  the 
following: 

"Every  negligent  omission  of  a  legal  duty, 
whereby  death  ensues,  is  indictable  either  as 
murder  or  manslaughter." 

"Where  death  is  the  direct  and  immediate 
result  of  the  omission  of  a  party  to  perform 
a  plain  duty  imposed  upon  him  by  law  or  con- 
tract, be  is  guilty  of  a  felonious  homicide." 

The  charge  of  the  learned  Judge  a  quo  was 
as  follows: 

"Gentlemen  of  the  Jury:  . 

"(1)  The  two  defendants  In  this  case.  Irvine 
and  Madoz.  are  charged  in  the  state's  Indict- 
ment with  the  crime  of  manslaughter,  a  crime 
defined  by  the  law  as  the  unlawtul  killing  of  a 
human  being  without  malice. 

"(2)  The  state  chants  that  these  defendants 
wl)ile  In  charge  of  a  locomotive  switch  or  yard 
engine,  in  the  service  of  tbe  Kansas  City  South- 
em  Railroad  Company,  and  operating  the  same 
on  the  railroad  yards  in  the  city  of  Shreveport. 
collided  their  engine  with  a  passenger  train  of 
the  Tens  ft  Pacific  Railway  Company  while 
on  tbe  railroad  yard  in  the  city  of  Shreveport 
as  It  was  backing  into  the  Union  Depot,  and 
by  said  collision  caused  the  death  of  the  tJiree 
persons  named  In  the  IndlctmeoL 

"(3)  In  your  Investigation  I  charge  yon  to 
be^r  in  mind  that  these  defendants  are  presam- 
ed  to  be  Inaocent  until  the  state  overcomes  that 

E resumption  by  evidence  establishing  their  guilt 
eyond  a  reasonable  doubt  The  defendants  are 
not  required  to  establish  their  Innocence.  The 
state  must  establish  their  guilt  to  that  degree 
of  certainty  that  leaves  no  reasonable  doubt  In 
the  minds  of  tbe  Jury  as  to  their  guilt.  A 
reasonable  doubt  is  one  contradistinguished 
from  a  mere  conjectural  donbt.  It  is  a  doubt 
for  which  some  reason  can  be  i^ven,  and  must 
be  raised  on  the  evidence  or  some  lack  of  evi- 
dence. 

"(4)  You  will  naturally  and  logically  first 
Inquire  as  to  the  death  of  one  or  more  of  the 
three  persons  alleged  to  have  been  killed.  When 
you  are  satisfied  as  to  that  fact,  you  will  next 
inquire  and  satisfy  yourselves  that  they  came 
to  their  death  by  reason  of  the  alleged  colli- 
sion. Being  satisfied  that  one  or  more  of  the 
alleged  decedents  came  to  their  death  by  reason 
of  said  collision,  you  will  next  Inquire  was 
this  collision  rimply  a  misadventure,  or  was 
it  tbe  resnit  of  criminal  recklessness  or  care- 
lessness of  some  person  or  persons  charged 
with  the  handling  or  operating  of  one  or  both 
of  the  colliding  trains.  If  you  find  tbat  the 
criminal  recklessness  or  carelessness  of  one  or 
both  of  these  two  defendants  was  tbe  proxi- 
mate cause  of  the  death  of  one  or  more  of  the 
alleged  decedents,  they  cannot  escape  the  re- 
sponsibility for  such  death,  because  there  were 
others  whose  criminal  recklessness  or  careless* 
nesB  contributed  to  such  death.  All  who  by  such 
collision  contributed  to  said  death  are  likewise 
guilty. 

"(5)  The  general  rule  la  that,  when  one  by  bis 
negligence  contributes  to  tbe  death  of  another, 
he  is  criminally  responsible  therefor,  and  that 
every  act  of  gross  negligence  and  every  omis- 
sion of  legal  duty  whereby  death  ensues  is 
indictable  either  as  manslaughter  or  murder. 
If  ft  person  does  an  act  which  is  danger- 
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ous  wlthoat  taklns  proper  precaudon  to  pre- 
vent danger  arislog  therefrom,  and  the  drat3i 
of  a  perBOQ  results,  it  is  a  criminal  act  nsainst 
the  person  killed. 

"(7)  If  the  act  from  which  injur;  to  another 
enaues  is  one  lawful  in  Itself,  there  most  be 
gross  negligence  in  its  performance  to  warrant 
criminal  llabilftT. 

"<8)  But,  if  the  act  was  unlawful  in  Itself, 
a  greater  degree  of  care  and  caution  is  re- 
quired to  exempt  from  criminal  liability,  sod, 
as  a  necessary  corollary  of  this  rule,  It  fol- 
lows that  a  less  degree  of  negligence  Is  required 
to  make  it  criminal.  The  more  dangerous  the 
act  done  the  greater  degree  of  care  and  caution 
to  euard  against  injnry  is  required. 

"(9)  In  other  words,  the  rule  of  law  can  be 
briefly  and  correctly  stated  that  the  degree  of 
negligence  in  the  performance  of  an  act  is  to 
be  determined  in  each  parilcnlar  case  by  the 
nature  of  the  act  and  the  particular  circum- 
stances of  each  case. 

"(10)  In  this  connection  I  charge  you  that 
the  General  Assembly  of  this  state  has  declared 
all  railroads  in  this  state  to  be  poblic  high- 
ways and  foot  passengers  ate  not  nrereuted 
from  walking  thereon,  and  that  the  drivers  of 
all  locomotive  engines  are  held  to  a  greater 
degree  of  care  and  diligence  when  driving 
through  a  populous  part  of  a  city  than  on  some 
parts  of  the  -track  in  a  lonely  and  retired  part 
of  the  community. 

"{11)  In  this  case,  as  in  every  one  charging 
death  from  criminal  negligence,  It  is  for  the 
jury  to  determine  from  all  the  facts  and  cir- 
cumstances in  the  case,  by  the  evidence,  and 
under  the  chaise  of  the  court,  whether  or  not 
the  alleged  negligence  is  criminal.  If  under  the 
circumstances  of  the  case  you  consider  they  ex- 
ercised the  care  end  precaution  which  prudent 
and  careful  persons  in  the  case  would  Iiave  ot>- 
served,  von  should  acquit  them. 

"(12)  But  when  the  act  complained  of,  though 
careless  in  itself,  is  committed  under  circum- 
stances from  which  it  might  be  reasouably  in- 
ferred that  no  Injury  could  happen,  the  person 
performing  it  Is  not  criminally  responsible. 

"(13)  But  the  mere  fact  that  an  accident 
through  an  honest  misapprehension  of  the  sur- 
ro:unding  circumstances  or  by  reason  of  a  mis- 
take in  judgment  will  not  excuse  the  person 
whose  act  caused  it,  when  such  misapprehen- 
sion or  omission  resulted  from  negligence  in 
failing  to  observe  and  obey  any  rule  or  precau- 
tion which  it  was  bis  duty  to  obey  and  observe. 

"(14)  Where  one  hy  his  negligence  has  caused 
or  contributed  to  the  death  of  another,  it  is  not 
necessary  that  there  be  any  intent  or  will  con- 
curring in  the  negligence  or  omission  of  du^ 
which  causes  death. 

"(15)  If  the  act  were  intended  and  with  a 
purpose  of  causing  death,  the  homicide  would  be 
murder.  And,  if  uie  negligence  of  others  as  well 
as  that  of  defendant  has  contributed  to  the  re- 
sult, he  nevertheless  will  be  responsible. 

"(16)  It  will  be  immaterial  that  there  was 
negligence  on  the  part  of  the  deceased  contribut- 
ing to  the  result;  the  doctrine  of  contributory 
negligence  having  no  place  in  the  laws  of  crime. 

"(17)  But  you  are  oiarged  to  inquire  into  the 
gttilt  or  innocence  of  these  two  defendants  over 
the  death  of  one  or  more  of  the  named  de* 
cedents,  due  to  the  criminal  negligence  or  care- 
lessness of  one  or  both  of  these  defendants. 

"(18)  I  call  your  attention  to  what  the  law 
means  by  the  words  'criminal  negligence'. 

*'(!&)  'Criminal  neglif^ence'  is  an  unlawful  act 
done  carelessly  or  negligently,  or  a  lawful  act 
done  withont  due  caution  or  drcamspection. 
'Carelessness'  Is  criminal  and  within  the  limits 
supplies  the  place  of  direct  criminal  intent,  and 
gross  carelessness  resulting  in  injury  to  others 
19  criminal  even  if  the  act  done  is  lawful. 

"(20)  For  the  purpose  of  impressing  on  you 
the  distinction  just  referred  to,  1  charge  that  if 
yon  find  the  switch  train  left  the  depot  on  the 
night  of  the  coIHrion  on  the  incoming  trade,  in. 


stead  of  the  outgoing  track,  by  the  order  of  the 
defendant  Irvine,  U  yon  find  he  was  in.  charge 
of  said  engine,  and  If  you  also  find  that  it  was 
unlawful  or  in  violation  of  the  rules  of  the  yard 
to  take  such  incoming  track,  he,  the  said  Irvine, 
is  held  to  a  greater  degree  of  care  and  circum- 
spection than  if  the  taking  of  said  incoming 
track  was  not  nnlawful.  If  the  taking  of  the 
incoming  track  was  not  unlawful,  it  would  take 
gross  carelessness  to  make  his  conduct  crimlnai^ 

"(21)  And  if  yoa  find  that  defendant  Mados 
was  subject  to  the  orders  of  Irvine,  his  superior, 
he  was  under  no  obligation  to  ooey  an  order 
of  his  superior  that  called  him  to  do  an  act 
nnlawful,  or  to  do  a  lawful  act  in  a  grossly 
reckless  and  careless  manner. 

"(22)  Ton  are  the  exclusive  judges  of  the  evi- 
dence in  this  cas^  aa  well  as  to  the  crediUlitr 
of  witneswa.  Kine  of  Von  must  agree  on  a  vei^ 
diet. 

"OiS)  If  from  the  evidence  yon  believe  beyond 
a  reasonable  doubt  that  the  defendants  in  charge 
of  the  switch  engine  in  leaving  the  depot  on  tibe 
night  of  the  collision  took  the  incoming  track, 
and  that  It  was  unlawful  to  do  so,  and  failed 
to  exercise  the  diligence,  caution,  and  circum- 
spection that  good  and  prudent  persons  in  such 
department  of  service  are  accustomed  to  exer- 
cise, and  that  such  conduct  on  their  part  re- 
sulted in  the  collision  which  caused  the  death 
of  any  one  of  the  alleged  decedents,  they  are 
both  guilty  as  chafed. 

"(24)  And  if  you  find  in  taking  said  incoming 
track  when  leaving  the  depot  uiey  did  an  un- 
lawful act,  and  that  in  moving  their  engine  on 
said  incoming  track  they  did  not  exerdae  the 
care  and  caution  whidi  prudent  and  good  of- 
ficials in  such  departments  are  accustomed  to 
exercise,  but  in  a  grossly  careless  and  reckless 
manner,  they  are  guilty  as  charged.  But,  it 
after  a  careful  conscientious  survey  of  all  the 
evidence  In  the  case  you  have  abiding  with  yon 
a  reasooable  doubt  as  to  their  guilt  your  duty 
is  to  give  them  the  b«iefit  of  that  doubt  and  ac- 
quit'*^ 

Defendant  excepted  to  paragrai^  10  of 
this  charge  on  the  grotind  that  "it  was  con- 
trary to  the  law  governing  the  case  on  trial." 

We  need  hardly  say  that  such  a  vague  and 
general  objection  ae  this  can  avail  nothing. 

Defendant  excepted  also  to  paragraiA  20 
of  the  diarge  on  the  gromicl  that  it  was — 

"prejudicial  to  Irvine's  cause  and  defense  in 
that  it  threw  the  entire  responsibility  on  him, 
and  was,  indirectly  at  leaat,  a  comment  on  the 
facts  and  to  Irvine's  disadvantage;  and  for  the 
further  reason  that,  according  to  the  testimooy 
given  In  the  case  hy  the  railroad  men,  Irvine 
was  no  more  responsible  for  any  accident  which 
mi^Eht  happen  than  was  the  engineer,  and  by 
this  explanatory  charge  of  the  court  the  entire 
responsibility  vras  placed  on  the  defmdant 
Irvme." 

We  do  not  find  this  obJecUon  well  founded. 
The  cnse  was  peculiarly  one  In  which  the 
charging  of  mere  abstract  prlncipleB  of  law, 
without  iHostratlnK  Uiem  by  aiH)licatl<ni  to 
the  f&cts  of  the  case,  would  be  (tf  little  as- 
sistance to  the  Jury ;  and  tbia  ciiarge  did  no 
more  than  make  sudi  application.  Trne^  an 
a  goieral  propositlcm,  it  Is  not  permteBible 
to  make  special  mraitlon  of  partlcalar  fltctB, 
or  groups  of  facts,  thereby  attracting  special 
attention  to  them  and  giving  them  undno 
prominence;  bat  the  chai^  most  oov^ 
every  phase  of  the  case,  and  If  one  of  the 
phases  depends  upon  certain  partlcnlar  facta, 
or  groups  of  facts,  these  may  have  to  be  al- 
luded to  In  ordw  to  ttrnvey  to  tbn  Jury  a 
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practical  idea  of  the  law  of  flie  case.  In  the 
present  Instance,  Irvine,  aa  forranan,  occu- 
pied a  special  position,  different  from  that 
of  the  engineer,  and  different  principles  of 
law  applied  to  th^r  two  cases;  and  it  be- 
came necessary  to  allnde  to  the  facts  from 
which  this  difference  arose  In  order  to  give 
the  jory  a  practical,  or  working,  Idea  of  the 
principles  of  law  called  Into  play  by  this  dlf- 
ferrace.  We  do  not  think  the  chaise  com- 
plained of  did  more  than  this.  Indeed,  we 
think  that  In  Its  phraseolt^  it  was  more  fa- 
vorable to  the  defendant  Irvine  than  he 
coald  have  reaulred.  The  contention  that 
accordlDg  to  the  testimony  of  the  railroad 
men,  Irvine,  as  foreman,  had  no  greater  re 
sponsIbiUty  resting  upon  him  than  did  the 
engineer,  is  not  borne  up  by  the  testimony 
brought  up  by  the  bill. 

Defendant  excepted,  also,  to  paragraph  14 
of  the  charge  as  "misleading  and  not  ex- 
plaining the  law  of  the  case,  and  as  an  er- 
nmeons  Intori^etatioii  of  the  law  of  the 
case." 

This  objection  is  too  vague  and  general  to 
be  of  any  service.  An  objection  should  be 
so  framed  as  to  enable  the  Judge  to  correct 
his  mistake  If  be  !has  made  one.  No  such 
opportunity  is  afforded  when  such  a  vague 
and  general  objection  Is  made  as  the  one  wv 
have  here.  We  will  add,  however,  that,  when 
read  in  cMmection  with  the  other  parts  of 
the  chaise,  this  particular  paragraph  means 
simply  that  gross  and  culpable  negligence 
will  supply  Intent;  and  la  therefore  good 
law  and  unobjectionable. 

Defendant  excepted  also  to  paragraph  8  of 
the  charge,  as  "not  applicable  to  the  facts 
of  the  case." 

We  think  the  charge  was  eminently  appli- 
cable. 

The  special  charges  which  the  defendant 

requested  the  Judge  to  give  the  Jury  were 

as  follows: 

"I  charge  you  that,  if  yon  find  by  the  evidence 
in  this  case  that  in  KOing  oq  the  wroog  track, 
on  which  the  collision  occarred,  the  defen- 
ants,  or  either  of  them,  did  so  without  intend- 
ing to  be  diaregardful  of  the  danger  which 
others  might  be  placed  in,  or  that  they  were 
not  indifferent  to  the  danger  which  might  re- 
sult from  the  act,  then  It  is  your  duty  to  find 
them,  or  the  one  to  which  Oua  cfaaive  will  amply, 
not  guilty. 

"(2)  I  charge  you  that,  before  you  can  find 
either  of  the  defendants  guilty,  you  must  be 
convinced  beyond  a  reasonable  doubt  from  the 
evidence  adduced  in  this  case  that  one  acted 
In  such  a  mamier  as  to  be  Indifferent  to  what 
might  result  from  the  act  of  going  upon  the 
track  on  which  the  collision  occurred.  Ton 
must  be  couviaced  that  the  wrong  track  was 
cone  onto  knowingly,  and  with  indifference  to 
the  danger  which  might  ensue  from  the  act. 
If  the  evidence  does  not  support  these  con- 
ditions. It  is  yoor  duty  to  bring  In  a  verdict  of 
not  guilty. 

"(3)  I  charge  you  that  if  you  find  by  the 
evidence  in  this  case  that  the  defendant  Irvine 
was  Ignorant  of  bis  engiue's  being  on  the  wrong 
track,  and*  that  he  was  guilty  of  no  gross  neg- 
llgmce  in  being  there,  and  had  a  good  rea- 
son to  believe  that  all  was  right,  it  is  your 
duty  to  bring  In  a  verdict  of  not  guilty  as  to 
him. 


"(4)  No  one  Is  responsiUe  for  death  result- 
Ing  from  misadventure,  even  though  he  act  with 
gross  ignorance,  and  even  if  the  act  is  unlawful, 
though  mtstakingiy  believed  to  be  innocent.  ISz- 
cusable  homicide  Imports  some  fault,  error,  or 
omission  so  trivial  that  the  law  excuses  from 
punishment,  but  not  from  blame. 

"(5)  There  can  be  do  crime,  large  or  small, 
without  an  evil  mind.  In  other  words,  punish- 
m&at  IB  the  sequence  of  wickedness,  witliout 
which  it  cannot  he.  •  •  •  It  is  therefore 
a  principle  of  our  legal  system  that  the  essence 
of  an  offense  is  the  wrongful  intent,  without 
which  it  cannot  be. 

"(6)  X  charge  you,  to  render  a  person  guilty 
of  homicide  because  of  the  performance  of  a 
negligent  act  causing  death,  the  negligent  act 
must  have  been  his  personal  act.  »o  when  a 
person  charged  with  the  performance  of  an  ordi- 
nary duty  cannot  be  held  criminally  responsible 
for  negligent  homicide,  because  death  resulting 
from  a  failure  to  perform,  or  an  improper  per- 
formance of  such  duty,  where  he  has  procured 
a  competent  agent  to  perform  such  duty  in  good 
faith,  and  the  negligence  Is  that  of  the  agent 
and  not  of  himself,  as  in  this  case,  if  you 
find  from  the  evidence  that  the  signal  or  oraer 
was  given  fay  a  fellow  woriiman  with  trrine  to 
go  on  the  wrong  trat^  without  Irvine's  knowl- 
edge, you  should  bring  in  a  verdict  of  not  guilty 
as  to  him. 

"(7)  To  fasten  criminsl  responsibility  upon 
a  person  for  criminal  negligence,  causlug  the 
death  of  another,  it  is  indispensable  to  prove 
beyond  a  reasonable  doubt  that  he  omitted  to 
do  something  which  he  ought  to  have  done,  or 
that  he  did  that  which  he  should  not  have  done, 
in  such  a  grossly  negligent  way  that  the  law 
would  Impute  to  him  the  criminal  intent  which 
is  the  Msential  ingredient  of  crime.  8o,  to 
render  a  person  liable  criminally  for  neglect  of 
duty,  there  must  be  such  a  degree  of  culpability- 
as  to  amount  to  reckless  and  negligent  conduct 

"(8)  I  charge  yon  that  an  exception  to  the 
mle  that,  if  nomldde  results  from  negligence, 
it  is  manslaughter,  exists,  when  the  act  result- 
ing in  death,  although  careless  in  itself  was 
done  nnder  snch  circumstances  that  it  could  not 
reasonably  be  supposed  that  Injury  would  fol- 
low. 

"<9)  I  charge  you  that  negligence,  to  be  crim- 
inal, must  be  so  great  as  to  indicate  on  the  part 
of  the  person  guiity  of  it  an  indifference  to  the 
consequences  which  might  result  therefrom.  I 
therefore  charge  you  that  it  is  not  manslaughter 
n-here  the  act  resulting  In  death,  although  care- 
less in  itself  is  the  result  of  an  nimest  mistake 
of  judgment. 

"(10)  Mere  negligence,  with  no  intent  to  do 
harm,  and  under  the  belief  that  no  bann  was 
possible,  but  from  which  death  results,  does 
not  render  the  negligent  penon  crimdnally  re- 
sponsible therefor. 

"(11)  An  act  lawful  In  itself,  when  proper- 
ly performed,  may  be  performed  so  improperly 
Khat  is  recklessly  and  wantonly)  as  to  render 
it  uuluwful,  and,  in  such  case,  if  the  death  of 
another  result  directly  and  proximately  there- 
from, it  is  manalauRhter;  the  wanton  reck- 
lessness or  gross  negligence  in  such  case  sup- 
plying the  place  of  a  direct  criminal  intent. 
But  Inferences  of  guilt  are  not  to  be  drawn  from 
remote  causes,  and  the  law  does  not  hold  a 
person  criminally  responsible  for  slight  neg- 
ligence,' nor  for  even  a  mere  failure  to  observe 
o^iuary  care  and  diligence,  but  for  only  gross 
negligence,  which  alone  supplies  the  place  of 
the  erimtnal  Intent. 

"Negligence  to  be  gross  and  criminal  must 
be  so  grave  as  to  indicato  upon  the  part  of  the 
person  guilty  of  it  an  indifference  to  the  con- 
sequence which  might  result  therefrom. 

''The  negligence  must  be  gross  and  such  as  an 
ordinarily  reasonable  and  luradent  person  (that 
is  a  person  ot  ordinary  discretion  and  judgment) 
might,  and  reasonably  ought  to,  foresee  and  an- 
tlcipato  would  wdanger  the  llvea  and  safety 
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of  othen;  uid  be  Ukely  to  mult  in  fttal  injoiics 
to  othen." 

All  ot  these  spedal  charges,  except  the 
alxth,  flermtb,  and  ninth,  are  objectlonaU^ 
in  tluit  they  do  not  sufficiently  take  Into  ac- 
count the  fiact  that.  If  the  special  duty  rested 
npon  defendant  as  foreman  to  see  to  it  tliat 
Oie  engine  did  not  go  upon  this  incoming 
track,  his  omisaltm  to  perform  that  duty 
wonld  oonsUtate  criminal  neglig^ce,  making 
him  liable  eren  tliough  It  was  the  result 
simply  of  inattention;  and  most  of  these 
chai^  present  other  objectionable  features. 

According  to  No.  1,  the  defendant  could  be 
gull^  mly  if  he  had  intended  to  be  dlsre- 
gardfnl  of,  or  IndlflTerent  to,  the  danger 
which  ml^t  result  frtmi  his  taking  his  en- 
gine  npon  this  incoming  tracik.  Intoit  is,  of 
course  a  necessary  Ingredient  in  crime;  but 
to  be  unobjectionable  the  request  should  have 
gone  on  and  explained  that;  while  intent  was 
necessary,  the  law  would  supply  it  tram  reck- 
lessness and  culpable  disregard  of  the  safe- 
ty of  others. 

According  to  cha^  No.  2,  defendant  can 
be  guilty  only  if  be  went  npon  the  trade 
"knowingly  and  with  indifference."  This 
means  that  defendant  was  reUered  from  the 
duty  ot  using  the  precaution  to  learn  whether 
or  not  the*  engine  was  on  the  right  trade. 
In  other  words,  negligent  acts  of  omission 
would  not  be  punlshaUe.  According  to  that 
-ttieory,  a  conductor  or  engineer  who  would 
take  a  tralnload  of  human  freight  Into  an 
open  drawbridge  would  not  be  criminally  lia- 
ble, provided  he  did  not  know  It  was  open, 
althoiq;h  he  knew  the  drawbrld^  was  ttier^ 
and  that  it  was  liable  to  be  open. 

According  to  ^arge  No.  8,  d^endant  is 
exculpated  by  his  Ignorance^  even  though  he 
was  charged  with  the  special  fluty  of  being 
informed,  and  tiie  safety  of  others  depended 
directly  and  Immedlattiy  npon  his  fulfllling 
that  duty. 

According  to  special  charge  No.  4,  a  per- 
son who  brings  about  the  death  of  another  as 
the  result  of  doing  an  unlawful  act  commits 
no  crime,  if  he  belleres  the  unlawful  act  to 
be  innocoit.  This  assumes  tliat  one  can  be 
permitted  to  believe  that  an  unlawful  act  Is 
innocent;  or,  in  other  words,  that  one  can 
plead  ignorance  of  the  law.  The  well-recog- 
nized rule  is  that  the  doer  of  an  unlawful 
act  is  Gonclusivdy  presumed  to  know  the  un- 
lawfulness of  the  act,  and  that,  if  the  death 
of  a  human  being  results  from  the  intention- 
al doing  of  such  unlawful  act,  it  Is  either 
murder  or  manslani^ter  according  to  the  cir- 
cumstances of  tlie  case.  lUshop,  Crlm.  t*. 
(8th  Ed.)  I  688  et  seq. 

The  QKcial  request  No.  6  in  order  to  be 
nnobjectioDAble,  should  have  been  qualified 
by  adding  that  recklessness  or  gross  culpable 
negligence  may  supply  intent. 

C^rge  No.  6  is  good  law,  but  inapplicaUe 
to  the  facts  of  the  case,  in  that  no  one  on 
the  trial  undertook  to  say  that  defendant 
had  'procured  an  agent  to  perform  the  duty" 


which,  as  foronan,  rested  upon  him.  De- 
fendant does  not  deoy  that  he  was  foronan 
of  the  engine^  and  In  the  actual  discharge 
of  the  duties  of  that  office,  when  the  engine 
went  npon  this  wrong  track.  He  does  not 
pretend  to  say  that  he  bad  abdicated  for  the 
time  beii^  his  said  office  and  transferred  Its 
functions  to  another.  The  only  thing  he  says 
In  that  connection  is  that  the  engine's  bav- 
tng  gone  upon  the  wnmg  track  was  unknown 
to  biro  until  too  late  fbr  tlie  situation  to  be 
mended. 

Charge  No.  7  is  so  worded  as  to  be  calcu- 
lated to  mislead  the  Jury.    It  reads  that: 

"It  is  indispensBble  for  the  sUte  to  prove 
beyond  a  reasonable  doubt  that  Irrtne  •  «  • 
did  that  which  he  should  not  have  done  in  such 
a  grossly  Degligeoc  way  tbat  the  law  would 
Impute  to  him  criminal  intent." 

This  is  open  to  ^e  conatmctioa  that,  even 
if  Irvine's  going  upon  this  wrong  track  was 
culpable  negligence,  nevHtheless  he  la  not 
guilty  if  the  manner  of  his  doing  it  was  not 
negligent ;  that  is  to  say.  If  before  venturing 
upon  the  tra<ft  he  looked  careful^  to  make 
sure  that  It  was  free,  and,  after  going  up- 
on it,  he  kept  careful  and  sharp  logout 
Moreover,  if  in  going  upon  this  track  Irvine 
violated  a  rule  of  the  company  adopted  for 
the  safety  of  this  incoming  track— in  oUier 
words,  thiled  in  a  plain  dn^  Involving  direct- 
ly i^e  safety  of  ottms— his  coi^oct  in  the 
premises,  whether  it  was  an  act  of  omissiw, 
or  commission,  was  criminal,  irrmpectlve  of 
whether  it  was  or  not  reckless. 

The  special  request  Na  8  was  InaptAlcable 
to  the  fiacts  of  the  case,  because  those  In 
charge  of  this  engine  could  not  posslldy  sup- 
pose that  injury  would  not  fallow  their  going 
upon  tbia  track  when  the  very  reason  of 
their  being  forbidden  to  go  upon  It  was  that 
to  do  so  would  be  too  dangerous  for  tlie  risk 
to  be  incurred.  The  cha^  Is  self-contradic- 
tory. It  supposes  that  an  act  which  because 
of  its  dangerous  character  constitutes  care- 
lessness and  n^ligence  may  be  done  under 
drcumstancee  excluding  the  Idra,  of  danger. 
In  other  words,  that  an  act  admittedly  dan- 
gerous can  reasonably  be  uuppoBoi  not  to  be 
dangerous. 

Special  request  No.  9  is  the  only  part  of 
the  case  that  has  caused  us  some  hesitotion. 
We  have  concluded  to  sustain  the  ruling  of 
the  trial  judge,  and  our  reasons  are  these. 
The  defendant  Irvine,  in  testifying  for  hlm- 
Belf  as  a  witness,  did  not  claim  that  the  en- 
gine's going  upon  tUs  wrong  track  was  the 
result  of  an  exercise  of  jndgmttt  on  his 
part  On  the  contrary,  he  denied  that  he  bad 
any  knowledge  of  the  engine's  baring  gone 
on  this  wrong  traA  until  Just  before  the 
collision.  He  was  therefore  to  no  position 
to  request  a  Charge  to  the  effect  that  he  is 
not  guilty  if  the  engine's  going  upon  this 
wrong  trade  was  the  result  of  an  error  of 
judgment  on  his  part  It  is  noteworthy  thit 
this  special  charge  was  prepared  and  present- 
ed  by  the  attorney  for  the  defendant  Madox, 


Digitized  by  Google 


EX  PARTE  BTAV. 


573 


and  was  merely  Joined  In  by  tbe  attorn^ 
for  Irvine;  also,  this  charge  may  be  Bald  to 
be  practically  covered  by  paragraph  13  of  the 
general  charge. 

Special  reqneat  No.  10  is  inapplicable  to 
the  facts  of  the  case. 

Special  reqaeet  Na  11,  In  so  far  as  good 
law,  U  covered  by  the  general  charge. 

Judgment  affirmed. 


(126  La.) 

No.  17,956. 

Ez  parte  RYAN. 

{Supreme  Ckrart  of  Lonisiana.   Feb.  28.  1010. 
On  the  Heriti.  May  0,  1910.  Rehear* 
ing  Denied  June  1910.) 

(BifOalnu  hy  the  Court.) 
On  Motion  to  Dismies. 

1.  Affeai.  ano  Brrob  (I  801*)— DiSMisaAi— 
Mattebs  Not  Appabent  op  Recobd. 

Appellee  movee  to  dismiss  the  appeal  bas- 
ing his  motion  upon  alleged  proceedings  taken 
in  the  district  court  after  appellant  has  execut- 
ed an  appeal  bond  of  which  proceedinn  there 
has  l>een  no  evidence  prodacea  in  tbe  Supreme 
Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  |  8161;  Dec  Dig.  f  801.*] 

2.  Habeas  Gobfus  ({  85*)— Ccsiodt  op  Child 
— DiSMisHAL  OP  Warr. 

Relator,  as  father,  seeks  throo^h  a  writ 
of  habeas  corpus  directed  against  the  brother 
of  his  deceased  wife  to  obtain  the  care  and  cus- 
tody of  his  daughter,  about  13  years  of  age. 
living  with  her  uncle.  The  district  court  refus- 
ed relator's  application  to  have  the  child  sur* 
rendered  to  him.  and  he  has  appealed.  Under 
the  £acts  dlselowd  by  t^e  evidence  tbe  Jadgment 
Is  affirmed. 

IBd.  Note.— For  other  eases,  see  Habeas  Cor- 
pus. Cent.  Dig.  I  78 ;  Dec  Dig.  |  85.*] 

8.  Habea's  Oobpus  (8  99*)  — Oustodt  op 
Child— Best  Interests  op  Child. 

A  writ  of  habeas  conins  issued  by  a  conrt 
on  Hie  petition  of  tbe  ISatner  (tf  a  i^l  13  years 
of  age,  directed  against  the  brother  of  relator's 
dcceaspd  wife,  to  compel  defendant  (with  whom 
the  child  was  Hving)  to  surrender  possession 
of  her  to  him,  can  scarcely  he  regarded  in  the 
light  of  an  ordinary  suit  hetweeo  relator  and 
hu  hrother-in-Iaw.  Tt  is  a  matter  in  which  the 
state  hfls  an  interest  beyond  the  mere  right 
and  autboritv  of  the  father.  The  welfare  and 
happiness  ot  the  child  are  involved  and  have 
to  be  considered  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  f  84;  Dec.  Dig.  |  99;*  Parent 
and  Child.  Cfent.  Dig.  H  4-32.1 

4.  Habeas  Oobpus  ft  34*)— Ci:stodt  of  Child. 

When  called  into  court  by  a  writ  of  habeas 
corpus  issued  on  the  petition  of  the  father  of 
the  child  to  show  cause  why  he  should  not  sur- 
render to  him  possession  of  his  child,  defendant 
has  the  right  by  way  of  defense  to  urge  before 
the  conrt  any  good  reason  why  relators  prayer 
should  not  be  granted  and  relief  he  refused. 

[Bd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. Cent.  Dig.  8  7;  Dec  Dig.  S  34.*] 

5.  Habeas  Cobpvs  (|  99*)— Cubiodt  or  Mi- 

NOR—DETKBMINATIOPf. 

Relator  having  invoked  In  his  behalf  the 
exercise  of  the  court's  authority  in  the  premises. 
It  has  the  legal  right  from  a  consideration  of 
■U  the  issues  raised  to  determine  on  the  trial 


of  tbe  writ  whether  a  proper  case  has  been 
shown  calling  for  Its  interposition. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  f  84;  Dec  Dig.  |  90.*] 

Appeal  from  Twentr-Nlath  Judical  Dis- 
trict Court,  Parish  of  St  Bernard;  R.  Em- 
mett  HIngle,  Jndge. 

Application  of  John  F.  Byan  for  writ  of 
babeaa  cmrpua.  Apidicati<Hi  denied,  and  re- 
lator appeals.  Affirmed. 

See,  also.  124  La.  286^  50  South.  161. 

John  C.  Wlckliffe,  for  ai^lant  Fern  and 
J.  Nunez,  for  appellee. 

On  Motion  to  Dlsmlaa. 

NICHOLLS,  J.  nils  case  comes  a  second 
time  before  this  court  The  i)leadlngs  and 
facta  connected  with  It  will  ^  found  report- 
ed in  124  La.  8S0,  SO  Sooth.  386. 

The  trial  of  the  writ  of  habeas  corpus 
which  was  suspended  for  a  time  through 
a  misapprehension  waa  finally  taken  up, 
and  resulted  in  a  Judgment  adverse  to  the  re- 
lator, and  from  that  ju^pnent  be  appealed. 

Appellant  executed  an  appeal  bond,  and 
we  are  taiformed  that,  by  proceedings  sub- 
sequently takoi  In  tbe  district  court  tbe  ap- 
peal was,  on  motion  of  the  respondent  dis- 
missed on  the  ground  of  the  Insnffldency 
of  tbe  surety  on  tbe  a{^[>eal  bond. 

The  transcript  of  appeal  had  been  mme  tbe 
less  filed  In  this  court  hut  the  appellee, 
taking  aa  bis  basis  therefor  the  proceed- 
ings In  tbe  district  court  mored  tbls  court 
to  dismiss  the  appeal.  Before  tbe  case  was 
submitted  to  ns^  counsel  for  sibilant  filed 
an  ex  parte  copy  of  an  order  of  the  lower 
court  setting  aside  Its  prior  order  dismissing 
the  appeal,  and  reinstating  for  snbeequMit 
action  tbe  motion  to  dismiss. 

Tbe  proceedings  In  the  district  court  In  re- 
spect to  the  dismissal  of  the  aiqpeal  are  not 
In  tbls  record.  The  motion  to  dismiss  Is 
hereby  orerrnled.  The  appeal  Is  sustained. 

Statement  of  the  Case. 

NICHOLLS,  J.  This  case  comes  a  second 
time  before  this  court.  The  pleadings  and 
facts  connected  with  It  will  be  found  reported 
in  124  La.  350,  50  South.  385. 

The  trial  of  the  writ  of  habeas  corpus, 
which  was  suspended  for  a  time  through  a 
misapprehension,  was  finally  taken  up,  and 
resulted  in  a  Judgment  adverse  to  the  re- 
lator, and  from  that  Judgment  he  appealed. 

The  relator  does  not  bring  this  action  as 
tutor  of  the  child,  Frances  Elizabeth  Ryan, 
but  under  his  asserted  legal  rights  as  her 
father.  The  defendant,  Edward  Peter,  Is 
the  brother  of  relator's  deceased  wife.  He 
claims  to  be  entitled  to  the  care  and  custody 
of  Oie  little  girl  by  reason  of  the  fact  that 
when  her  father  and  mother  disagreed  and 
parted,  the  mother  and  the  child  went  at 
once  to  bis  home,  and  after  a  visit  to  ber 


•For  ethsr  esses  see  tuna  topio  and  section  NUHBSB  in  Dae.  A  Am.  Digs.  1907  to  iata^  A  R^ortar  lodexss 
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motber  tai  C^oUton  on  which  Tlalt  She  (the 
mother)  died  the  dilld  was  agsln  taken  to  re* 
q>ondent*a  house,  where  she  has  since  con< 
tinned  to  11t&  Reqwndent  nrges  that  as  her 
near  relative  It  Is  his  doty  to  gnard  against 
her  being  bronght  nnder  influences  calculated 
to  Injare  her,  and  to  see  to  her  wtifare  and 
happiness. 

It  Is  disclosed  'by  the  testimony  that  the 
father  shortly  before  his  marriage  with  de- 
fendant's sister  had  had  illldt  relations  with 
a  young  girl,  and  that  a  dilld  (a  boy)  was 
the  result  of  such  ctmnectlon.  The  yonng 
girl  herself  married  a  shwt  while  after  a 
man  hy  the  name  of  F. 

The  district  Judge  In  rejecting  tlie  donand 
of  the  father  to  be  awarded  the  care  and 
custody  ot  fals  daughter  referred  to  this  mat- 
ter In  the  following  language : 

*mw  relatioDsbhi  witii  Mrs.  F.  before  the 
latter's  marriage  ihoald  have  erased  when  be 
himself  married.  He  sboald  bave  not  tbat 
affair  behiDd  bim.  However,  a  careful  consid- 
enttioa  of  the  entire  testimony  on  tbis  point 
cannot  but  lead  to  tbe  coacliiBion  tbat  bia  rela- 
tives liad  not  odIt  come  In  contact  with  her, 
but  also  be  had  stooped  so  low  as  to  bring  bis 
child  Frances  Elizabeth  (jast  reaching  the  age 
of  womanhood)  into  the  company  of  this  wo- 
man and  biB  ill-begotten  dilld  by  her.  Relator 
makes  no  denial  of  this,  but  on  tbe  contrary 
brings  this  Mrs.  F.  into  conrt  into  constant 
company  of  members  of  his  family  to  testify 
In  bla  bebalf  in  this  anit,  and  it  appears  from 
tbe  record  that  she  bad  not  been  previonsly 
summoned  to  testify  as  a  witness  herein.  This 
latter  fact  alone  sbonld  lead  to  tbe  immediate 
inference  tbat  tbe  relations  presently  existing 
between  relator  and  Mrs.  F.  can  result  In  aught 
but  good,  should  the  child  be  given  into  his 
custody.  For  a  child  to  be  forced  into  tbe  com- 
pany of  a  woman  who  has  been  tbe  cause  of  so 
mudi  misery  to  tbe  departed  mother  of  the  child 
foreshadows  for  her  Uttie  of  the  good  and  hap-' 
piness  coveted  by  all.    Believing  firmly  in  the 

£ reservation  of  those  ties  binding  a  father  to 
la  diiM,  it  is  Indeed  with  reluctance  that  I 
have  arrived  at  tbe  conclusion  that  tbe  relator 
herein  sbouid  not  be  awarded  the  custody  of 
tbe  child ;  and  I  have  been  largely  influenced 
la  this  connection  by  the  presence  in  court  of 
Mis,  F.  Her  being  in  the  constant  company 
of  relator's  family  (his  motber,  sister,  and 
brother)  In  tbe  train  to  and  from  the  court- 
house—her demeanor  therein  as  a  witness— all 
Ve  facta  wliereof  I  am  bound  to  take  judicial 
cognizance  in  the  consideration  of  this  case, 
wherein  are  Involved  questions  which  are  more 
thfin  eacred— tbe  character  and  futuie  of  tbe 
child  Jnst  budding  into  womanhood." 

Opinion. 

The  testimony  In  the  record  does  not 
Justify  the  conelnsltm  of  ib»  trial  Judge  aa 
to  the  contlntiance  of  relator's  relations  with 
Mrs.  F.  since  hla  marriage.  Both  ^e  and 
the  relator  testified  that  they  had  ceased 
afttf  his  marriage,  and  there  Is  nodilng  in 
tbe  transcript  to  establish  the  cwtrary. 
There  was  no  attempt  to  Impeachment  fur- 
ther than  the  tuct  mmtloned  by  tbe  Judge 
that  she  was  a  Toluntary  wltneas  on  the 
trial  of  the  wri^  and  went  from  New  Orleans 
to  St  Bernard  In  the  same  car  with  the 
mother^  brother,  and  stater  of  the  rdator. 


niere  Is  nothing  to  show  Uiat  if  ttie  care  of 
the  child  be  glTen  to  the  father  that  She  wUl 
be  brooi^t  into  contact  with  the  woman: 
She  does  not  a^Mnr  to  visit  at  hla  mother's 
house  at  whldi  he  Uvea  or  to  faaye  anything 
to  do  with  the  temlly. 

As  was  likely  to  be  the  case,  tiieae  prior 
relations  ot  her  husband  with  Mrs.  F.  and 
the  existence  of  this  Illegitimate  diUd  were 
made  known  to  the  wite,  and  became  the 
occatfon  of  constant  trouble  and  dlasoialon 
between  the  qtonses.  nielr  married  Ufe  was 
unhappy.  They  separated  sevwal  Umes,  and 
flnal^  the  husband  left  the  matrimonial  dom- 
icile and  went  to  hla  mother's  house,  lear- 
Ing  his  wife  and  child  at  home;  assigning  as 
a  reason  for  so  doing  tbat  he  was  sick  and 
did  not  recelTe  proper  attoitlon  and  treat- 
ment at  home.  The  wife  and  dilld  thereupon 
wait  to  live  with  her  brother  claiming  his 
sympathy  and  support  Relator  does  not 
mem  to  have  objected  to  their  doing  so.  In 
his  teetlmony,  he  says : 

"I  met  my  landlord,  and  be  told  me  that 
my  wife  was  going  to  sell  everything  out*  and 
I  went  home  and  fonad  my  wife  there,  and 
asked  her  about  it,  and  she  told  me  'Yes' ;  and 
she  said  she  was  going  to  ber  brother  Ed.  I 
was  a  very  sick  man,  and  I  said,  *Kate,  if  yon 
think  It  is  better,  all  right;  and  If  yon  want 
anything  let  me  imow.* " 

It  ai^»earB  from  the  record  that  she  did  let 
him  know  that  she  needed  asMatance  for 
herself  and  dilld  and  tbat  he  Allied  to  re- 
spond; that  Bhe  thereupon  made  an  affidavit 
against  him  under  the  statute  charging  hbn 
with  "having  willfully  and  unlawfully  desert- 
ed his  mlnw  child,  Frances  Ryan,  aged  thir- 
teen years,  and  failed  to  support  and  pro* 
vide  for  raid  minor  child,  having  left  her  in 
destitute  circumstances";  that  relator  was 
found  guilty  by  tbe  Juvoiile  conrt  of  the 
offense  charged,  and  sentenced  to  pay  95 
weekly  to  the  criminal  sheriff;  Qiat  having 
failed  to  do  80  a  rule  was  taken  against  blm 
nnder  which  he  was  sentenced  to  three 
months*  Imprisonment  In  the  parish  Jail. 

Relator  subsequently  brought  a  suit  for 
sq«rati(u  from  bed  and  board,  and  askluR 
for  the  custody  of  the  child,  bu^  before  that 
case  was  brought  to  trial,  the  wife  died. 
Tbe  lltQe  girl  was  placed  upon  tbe  stand, 
and  testified  tbat  she  did  not  want  to  go  to 
her  father.  Referring  to  conditlonB  existing 
at  tbe  time  that  she  and  her  mother  left  to 
go  to  her  mother's  brother,  In  respect  to 
whldt  relator  testified  that  he  Wt  tbe  honm 
for  want  of  proper  treatment,  she  said  that  ft 
doctor  had  be«i  sent  to  attend  him ;  that  ber 
motber  did  not  qteak  to  him,  ao  she  had  to 
wait  on  him;  that  ber  taOmr  would  not  let 
her  motho*  come  to  him;  that  she  would 
speak  to  him,  but  be  would  not  speak  to  ber — 
she  q;>eaklng  to  him,  but  he  would  not  let 
her  come  near  him. 

We  are  satisfied  that  out  itf  the  troublen 
and  dissensions  between  the  parents  ttie 
dilld  has  grown  vjf  to  have  no  affection  to- 
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wards  her  father;  that  she  has  reached  an 
age  when  to  be  forcM  to  lire  with  him  and 
his  family  and  to  separate  from  thoee  to 
whom  she  has  become  atta(4>ed  would  be  pro- 
dQCtlTe  of  fa  tare  nnhapplneea  to  her,  re- 
sulting In  anything  bnt  good. 

It  la  not  pretended  that  the  relations  pres- 
ently in  dtiarge  of  her  are  not  perfectly  able 
and  willing  to  support  and  take  all  proper 
care  of  her,  or  that  there  Is  anything  in  the 
present  situation  which  calls  for  a  change. 
There  are  no  prt^rty  rights  Involved  In  this 
case.  There  is  one  circumstance  shown  by 
the  testimony  which  we  have  not  noticed, 
whldi  under  existing  conditions  unquestion- 
ably tended  to  widen  the  breach  between 
the  parents,  which  was  that  relator  declared 
to  one  of  the  witnesses  that  he  Intended  to 
take  care  of  and  support  the  Illegitimate 
child,  and  that  he  did  not  care  what  the  con- 
sequences would  be.  Relator  questions  the 
power  and  authority  of  the  trial  Judge  to  ex- 
amine Into  and  pass  upon  bis  fitness  to  take 
charge  of  the  child.  He  urges  that  his  own 
domicile  Is  In  the  parish  of  Orleans  as  Is 
legally  that  of  the  <3illd,  and  that  the  civil 
^strict  court  Is  the  only  court  to  which  such 
matters  should  be  submitted.  There  is  no 
question  before  the  court  touching  the  mat- 
ter of  tutorship  and  the  rights  and  obliga- 
tions of  parties  arising  therefrom.  Relator 
has  not  sought  to  be  nor  has  he  been  aiipoiiit- 
ed  tutor. 

The  child,  as  a  matter  of  fact,  has  been 
and  is  in  the  care  and  custody  of  respondent 
In  the  parish  of  St.  Bernard.  SuCh  being  the 
case,  relator  has  himself  properly  invoked 
the  power  and  authority  of  the  Judge  for  that 
parish  by  way  of  habeas  corpus,  and  re- 
spondent has  answered  the  writ  showing 
cause.  By  so  doing  he  has  raised  issues 
which  it  became  necessary  for  the  Judge  to 
Inddentally  determine.  Oases  are  constantly 
occurring  before  courts  wherein  questions  are 
passed  up(m  Incidentally  for  the  purpose  of 
deciding  a  particular  case  before  them  when 
the  same  Issues  would,  if  made  the  subject- 
matter  of  a  direct  action  between  the  par- 
ties, be  properly  referred  to  some  otber 
tribunal.  These  proceedings  by  habeas  cor- 
pus can  scarcely  be  regarded  as  a  suit  be- 
tween the  relator  and  the  defendant 

It  la  a  matter  (as  was  said  In  Lasserre  v. 
Michel,  105  Lr.  741,  30  South.  122,  54  L.  H. 
A.  927)  in  which  the  state  has  an  interest 
which  goes  beyond  the  mere  right  and  au- 
thority of  the  father.  The  welfare  and  hap- 
piness of  the  child  have  to  be  considered  by 
the  court. 

In  Tiew  of  all  the  facts  and  circumstances 
of  this  case,  we  find  no  error  In  the  Ja^ment 
appealed  from.  It  Is  therefore  affirmed,  wltb 
costa. 

PROVOSTT,  X,  takes  no  part,  not  having 
heard  the  argument. 


(12C  La.) 
No.  17,9B0. 

CITT  or  NEW  ORLEANS  v.  LENFANT 
et  al. 

(Supreme  Court  of  Louisiaaa.    May  9,  1910. 
Bahearing  Denied  Jmie  6,  1910.) 

(Svltahut  by  <]be  Court) 

1.  Municipal  OoBPOBATions  (S  692*)— Nui- 
8AWCB  (§  5*)— Nuisance  Feb  Se— What 

CONSTITUTEB. 

An  anautborized  obstruction  uiion  a  pub- 
He  street  is  a  naisance  per  se,  bat  no  lawful 
use  which  an  individual  makes  of  his  own 
property  is  a  nuisance  per  ee,  nor  can  it  be 
made  bo  by  a  mnnicipal  ordinaDce ;  and  wheth- 
er it  is  a  nuisance,  in  fact,  or  per  accidens, 
depends  upon  the  einmmatances  and  surround- 
ings. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  X  1493;  Dec.  Dig.  S 
692:*  Nnisance,  Cent.  Dig.  I  6;  Dec.  Dig. 
S  0.*] 

2.  MUKICIPAL  COBPOBATIONS  (5  605*)— RAIL- 
ROADS (I  237*)— Oboinances— Pabkinq  or 
Cabs. 

An  ordinance  which  absolutely  prohibits 
the  doing  of  things,  upon  property  which  ap- 
pears to  be  the  subject  of  private  ownership, 
which  are  harmless.  In  themselves,  and  may  or 
may  not  become  nuisances,  according  to  the 
manner  in  which  they  are  done.  Is  unconstitu- 
tional, because  it  seeks  unduly  to  regulate  and 
trammel  the  use  of  such  property ;  and  where 
it  imposes  arbitrary  and  unreasonable  obliga- 
tions it  is  illegal,  for  that  reason. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1S3A ;  Dec.  Dig.  I 
606      BaUraads.  Dec.  Dig.  |  237.*] 

(AdditUma  BpUaInu  &y  Editorial  Stalf.) 

3.  Railboaos  (J  237*)  —  "Pabkino"  Cars  — 
Rkoulation— Validity. 

"Parking,"  literally  speaking.  Is  the  as- 
sembling of  things  or  animals  within  a  pail, 
as  the  parking  of  artillery,  or  the  parking  of 
deer;  and,  as  applied  to  an  ordinance  forbid- 
ding the  parking  of  cars  at  a  certain  place,  it 
means  the  assembling  of  cars,  few  or  many. 

[Ed.  Note.— For  otber  cases,  see  Ballroods, 
Dec.  Dig.  S  287.* 

For  otber  definitions,  see  Words  and  Phrases, 
vol.  8.  p.  7745.] 

4.  NuisAKCB  (I  1*)— "Notsance  Peb  Se"— 
"Nuisance  ik  Fact." 

A  "nuisance"  is  anythlojg  which  incom- 
mode, annoys,  or  produces  incouvenience  or 
damage.  A  **nnlBance  per  se"  ia  one  wbicb  Is 
always  a  nuisance  in  certain  localities.  A 
"nuisance  in  fact"  is  one  which  becomes  a  nui- 
sance by  reason  of  circumstances  and  surround- 
ings. 

[Ed.  Note.— For  other  cases,  see  Naisance, 
Cent.  Dig.  H  1-3;  Dec.  Dig.  S  1.* 

For  other  definitions,  see  Wotds  and  Phrases, 
vol.  S,  pp.  4855-4866;  vol.  8,  p.  7734.] 

Appeal  ftom  Second  Recorder's  Court, 
Otty  of  New  Orleans;  Charles  J.  Oanth- 
reaoi,  Recorder. 

Joseph  Lenfitnt  and  others  were  convict- 
ed of  violating  an  ordhoance  of  the  City  of 
New  Orleans,  and  appeal.  Berersed  and  de- 
fMidants  discharged. 

Denegre  &  Blair  and  Victor  Leovy,  for  ap- 
pellants. I.  D.  Moore,  City  Atty.,  and  John 
J.  Reilley,  Asst.  City  Atty.,  for  appellee. 


•Wot  etlttr  esfSB  ■•• 
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Statanent  of  tSie  Case. 

iMONBOE,  J.  The  defeudanta  in  thl8  caae 
are  prosecuted  under  an  affidavit  whl<4i 
charges: 

"That  on  or  about  the  25th  day  of  October, 
1009.  on  Elysian  Fields  street,  between  Dau- 

Ebtne  and  Marais  streets,  •  *  •  one  Jos. 
enfant,  Joa.  Kinkaid,  Jno.  McGuire,  and 
Charlea  Marshall,  each,  employ^  and  officers, 
did  then  ftnd  there  willfully  viol.  Ord.  6.057 
N.  C  S.,  and  particularly  secti.  1,  2,  3,  and  4, 
of  said  Ord.  &067,  N.  C.  &  All  against  the 
peace  and  dignity  of  the  city  of  New  Orleana.*' 

By  which  we  understand  is  meant  that 
the  parties  named,  acting  as  officers  and 
agents,  riolated '  ordinance  No.  6,057  new 
council  series,  which  ordinance  teada  and 
provides  as  follows : 

"Whereas,  nnmerons  complaints  have  been 
made,  and  are  being  made,  in  regard  to  the 

Sarking  of  cars  by  the  Louisville  &  Nashville 
Railroad  Company  and  the  Southern  Pacltic 
Railroad  Company,  on  Elysian  Fields  street, 
to  the  great  discomfort  of  persons  living  on  that 
street,  and  with  increase  of  danger  to  all  per* 
sons  crossing  Elyalan  Fields  street;  aqd,  where- 
as, these  complaints  tend  to  show  that  such  nse 
of  the  neutral  ground  in  the  middle  of  Elysian 
Fields  street  by  such  railroad  companies  is 
wholly  unnecessary  on  the  part  of  said  com- 
panies and  has  led  to  many  serious  accidents, 
and  to  the  depreciation  of  property  on  that 
street;  and,  whereas,  the  operation  of  said 
companies,  in  parking  their  cars  and  maldng  up 
their  trains,  can  be,  and  ought  to  be.  carried  on 
off  Ellysian  Fields  street;   now,  toerefore: 

"Section  1.  *  *  *  That  the  Louisville  & 
Nashville  Railroad  Company,  the  Pontchartrain 
Railroad  Company,  the  Southern  Pacific  Rail- 
road Company,  and  all  other  railroad  companies 
which  have  hitherto  used  the  neutral  ground  of 
EUysian  Fields  street  for  parking  their  cars  and 
for  carrying  on  the  work  of  jnaking  np  trains, 
watering  engines  and  dcnng  other  similar  yard 
work,  be,  and  they  are,  hereby, 'prohibited  from 
using  said  neutral  ground  for  such  purposes. 

"Sec.  2.  *  *  *  That  said  neutral  ground 
shall  not  be  made  use  itf,  at  any  point,  for  the 

fiurpose  of  cleaning  cars  or  locomotives  or 
)lowtQg  out  or  watering  engines,  or  cleaning 
furnaces,  or  switching  cars  or  making  np  trains. 

"Sec.  3.  *  *  *  That  Oie  said  railroads 
shall,  within  thirty  days  after  the  passage  of 
this  ordinance,  keep  and  operate  gates  on  both 
sides  of  Elysian  Fields  street,  at  right  angles, 
and  it  shall  be  the  duty  of  the  gatemeo  operat- 
ing  said  gates  to  notify^  by  signals,  all  street 
cars  and  vehicles  crossmg  said  street  of  the 
approach  of  trains,  and  the  fact  that  said  gates 
are  open  shall  be  deemed  and  treated  as  no- 
tice justifying  vehicles  io  crossing  said  street, 
without  further  special  notice  from  the  gate- 
keeper. Said  gates  shall  be  operated  so  as  to 
interfere  as  little  as  possible  with  traffic  and 
travel  across  Elysian  Fields  street. 

Sec.  4.  *  *  *  That  all  cars  moving  through 
said  street  shall,  within  thirty  days  after  the 
passage  of  this  ordinance,  be  provided  with 
modern  and  efflcient  spark  arresters  and  smoke 
consumers. 

"Sec.  6.  *  *  *  That  any  officer,  agent,  or 
employ^  of  any  railroad  company,  violating 
any  of  the  provisions  of  this  ordinance,  shall, 
upon  conviction  •  •  •  be  condemned  to  pay 
a  fine  of  not  more  than  $25,  or  imprisonment 
for  not  more  than  30  days,  or  both,  in  the 
discretion  of  the  recorder,  each  day  Jhat  any  of 
the  provisions  of  this  ordinance  shall  be  vio- 
lated constituting  a  separate  offense." 

DefaidantB  filed  a  j^tea,  fn  wlildb  they  al- 
lejEe  that  the  ordinance  relied  on     the  prose- 


cvtlon  to  anoonaCitntional,  for  the  reaaona: 
That  It  ocmtraTeneB  various  vpedfled  arti- 
cles of  the  atate  and  federal  Oouatltntlons; 
In  that,  if  enforced,  it  will  impair  the  obll- 
gatlona  of  contractst  dlveat  Teated  rights, 
take  or  damage  private  property,  wittiont 
compensation  previously  made,  operate  as  a 
r^nlation  of  Interatate  commerce,  deprive 
defaidanta  and  the  corporations  named  of 
their  liberty  and  property  without  doe  pro- 
ceaa  of  law,  and  d^lve  than  of  the  equal 
protection  of  the  law ;  and  that  It  to  illegal 
becanae  the  things  toMdOea  by  it  are  legal 
and  iwoper,  and  thoae  commanded  wholly 
mtreaaonable  and  ultra  vlrea  of  the  city  of 
New  Orleans.  They  further  allege  that 
the  so-called  **neutral  ground"  to  a  strip  of 
land.  Bay,  fiS  feet  wide,  separating  the  two 
nmdwaya  of  Elyston  FIdds  street,  wbldi 
is,  and  for  many  years  has  been,  the  private 
property  of  tbe  Pontehartrain  Railroad  Com- 
pany, having  been  pnrdiased  by  it  from  Ber- 
nard  Marlgny  In  1830,  and  the  title  to  which, 
as  so  acquired,  has  heea  adjudicated  upon 
and  affirmed  by  the  Supreme  Court  of  this 
state  in  a  litigation,  to  which  the  dtr  ot 
New  Orleans  was  a  party,  and  the  record  of 
whidi  la  annexed  to  the  idea;  that  the  nil- 
road  companies  named  in  the  ordinance,  oth- 
i  er  than  the  Pmitchartrain,  are  using  the  prop- 
erty, under  tiie  authority  of  the  latter,  and 
defoidants  are  using  It  under  the  authority 
of.  and  contracts  with,  aald  three  companies ; 
that  the  dty  of  New  Orleans  broui^t  a  dvll 
suit  allying  that  the  said  strip  of  land  bad 
been  dedicated  to  public  use^  but,  upon  the 
filing  of  exceptions  the  Pontchartrain 
Company,  resorted  to  the  present  proceediiw* 
to  drive  It,  and  tiicee  holding  under  it,  off 
therefrom.  Defendants  annex  to  thdr  plea 
the  petition  In  said  suit,  and  various  titles, 
ordinances,  contracts,  etc.,  as  eatabltohluc 
the  facts  alleged,  and  th^  snm  up  their  po^ 
tlon  by  averring  that  the  different  secUona 
of  the  ordinance  In  question  are  unconstitu- 
tional, lllQsal,  and  unreasonable:  (Section  1) 
Because  it  prohibits  the  Pontdiartraln  Ball- 
road  Company  and  the  companies  and  persons 
acUng  under  its  authority,  including  defend- 
ants, from  usii^  the  allied  neutral  ground 
for  parking  cars,  making  up  trains,  watering 
engines,  and  other  "yard  work,"  all  of  which 
Is  necessary  for  the  purpcnes  of  the  traffic; 
interstate  and  Intrastate,  in  whldi  aald  com- 
panies and  persons  are  engaged,  and  none  ot 
which  constitute  nulaancea;  (section  ^  be- 
cause  it  jvohlblts  said  partlea  from  using  the 
alleged  neutral  ground,  at  any  point  for 
cleaning  cars  or  locomotives,  or  Mowing  out 
or  watering  engines  or  furnaces,  or  switching 
cars,  or  making  up  trains,  none  of  which  are 
nuisances;  (section  8)  because  it  Imposes  up- 
on said  parties  the  burdm  of  erecting  gates 
and  maintaining  watdimai.  day  and  nii^t, 
along  the  whole  length  of  SByslan  Flelda 
street,  Including  sparsely  settled  tocallttea, 
where  there  to  little  traffic  by  day,  and  none 
by  nli^t,  which  to  unnecessary  and  nntofe- 
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Mnable ;  (MctlOB  ^  becavn  It  Alls  to  deflne 
modern  and  cOecttTe  saioke  coiunim«n  and 
ipuk  amsten,  and  there  are  no  nnom  o«i< 
mners  tot  locomotlTee. 

Ooonsel  for  the  proaecntor  objected  to  the 
idea,  taj  so  tax  n»  It  aets  op  the  title  of  the 
PontdiaTtraln  Ballroad  Company,  and  object- 
ed to  Ute  docamenta  annexed  thereto,  In  sup- 
port of  aaM  tltl^  and  ttie  objectione,  as  also 
an  cddMtlon  to  ttie  oitlTe  idea,  taavins  been 
aoatalned,  d^ttidanto  took  tb^  bUIa  of  ex- 
ertion. Bills  were  alao  taken  to  the  exdn- 
rton  of  the  docnmento  rtf  erred  to^  when  they 
were  offwed  in  evidence ;  to  the  exclnaion  of 
teaUmoDT  offered  to  ataow  the  cost  of  wect- 
1ns  end  maintaining  gates  between  Claiborne 
atreet  and  tbe  lake ;  and  to  the  refnaal  of  the 
recorder  to  Inform  defendants,  after  he  had 
fonnd  them  gnllty,  whether  they  were  con- 
Ticted  onder  one,  or  another,  or  aU,  ttf  the 
aecflona  of  tiie  ordinance. 

Opinion. 

The  appellate  Jurisdiction  of  this  court, 
whlcli  la  here  invoked,  "extends  to  all  casea 
In  which  tbe  constltntlonallty,  or  legality,  of 
•  •  •  any  fine,  forfeiture,  or  penally,  Im- 
poeed  by  a  municipal  corporation,  shall  be  In 
contestation ;  *  *  *  In  such  case,"  says  the 
Constitution,  "the  appeal,  on  the  law  and  the 
facts,  shall  be  directly  from  the  court  In 
which  the  case  originated  to  the  Supreme 
Court"  Const  art  85.  Under  this  grant 
the  Inquiry  Into  the  facts  of  a  case,  thus 
made  api>e8lable  is  confined  to  the  facts  nec- 
essary to  the  determination  of  that  question. 
State  ex  rel.  Orafflna  v.  Flnnegan,  Recorder, 
82  La.  Ann.  695,  27  South.  SOI;  Louisiana 
Society,  etc..  y.  MdOdy,  52  La.  Ann.  1S15.  28 
South.  224 ;  State  t.  Pearson,  110  La.  886, 84 
South.  67S. 

From  a  reading  of  the  preamble  of  the  or- 
dinance nnder  consideration,  it  will  be  seen 
that  its  main  purpose,  as  there  declared,  is 
to  prohibit  the  "parking"  of  cars  upon  the 
neotral  ground  of  IHyslan  Fields  street  which 
practice  is  said  to  occasion  great  discomfort 
to  the  residents  of  that  street  to  be  wholly 
nnneceseary,  and  to  have  led  to  many  serious 
acddente  and  to  the  depreciation  of  property. 
The  iMeamble  further  de<dares  that  the  mak- 
ing up  of  trains  on  said  neutral  grounds  can, 
and  oni^t  to  be,  carried  on  elsewhere,  and 
the  text  of  the  ordinance  prohibits  and  pe- 
nalizes not  only  the  parking  of  cars,  and  the 
maWng  up  of  trains,  but  tbe  watering  of  en- 
gines and  other  similar  "yard  work,"  Includ- 
ing the  cleaning  of  cars,  locomotives,  or  fur- 
naces, the  blowing  out  of  engines,  the  switch- 
ing of  cars  for  the  making  up  of  trains,  and 
It  proceeds  to  command  the  railroad  com- 
panies, using  tbe  said  neutral  ground,  to  keep 
and  operate  gates  on  both  sides  of  Elyslan 
Fields  street  and  to  provide  ite  "cars"  with 
modem  and  Sclent  spark  arresters  and 
■moke  consomera. 

The  ordinance  appears  to  have  bera  enact- 
ed tither  npon  the  tbeny  that  tlie  neatral 
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ground  Is  part  of  Elyslan  Fields  street,  or 
upon  the  theory  that  It  la  immaterial  wheth- 
er It  Is  a  public  highway  or  the  private  prop- 
erty of  those  who  are  prohibited  from  using 
it  tor  tiie  purposes  mentioned.  The  conten- 
tion of  the  learned  counsel  representing  the 
city  of  New  Orleans  is  that  *^ls  is,  primari- 
ly, a  prosecution  to  abate  a  nuisance"  and 
"that  it  is  perfectly  Immaterial  whether  the 
nuisance  la  committed  on  private  or  public 
property,"  and  it  was  In  accordance  with  the 
theory  lait  mmtioned  that  he  objected  to, 
and  the  recorder  exduded,  the  evidence  of- 
fered on  behalf  of  dtfendante  to  show  that 
the  property  belongs  to  the  Pontchartrain 
Ballroad  Company,  and  that  tliey  (defend- 
ante)  are  using  it  nnder  Uie  aathority  of  that 
ctHopany.  We  agree  with  the  learned  coun- 
sel that  the  pnrpoae  of  the  city  is  to  abate 
what  it,  In  effect^  duracterlzes  as  a  "nui- 
sance," since  the  preamble  of  the  ordlnano. 
declares  that  the  things  prohibited  by  it  oc- 
caaion  discomfort  to  the  reiddents,  lead  to  ao 
ddents,  and  operate  to  d^nt^to  properly, 
and  a  "nuisance, "  in  toe  broad  sense,  is  any- 
thing irtilch  incmnmodes  or  annoys  or  pro- 
duces inconvenience  or  damage.  There  are, 
howev^,  "public  nulaancea"  and  "private 
nuisances,"  and  a  nuisance  may  be,  at  the 
same  time,  both  public  and  private,  if  i^  at 
the  same  time,  affecte  the  gCTteral  puUlc  and 
also  infllcte  upon  a  private  Individual  some 
special  injury  that  Is  not  inflicted  upon  the 
general  public:  There  are^  also,  "nuisances 
per  se,"  and  "nuisances  In  fac^**  or  "per  ao- 
cldena";  the  former  being  those  which  are 
always  nuisances,  or  always  nniaances  In  cer^ 
teln  localities,  and  the  latter  being  those 
which  becrane  nuisances  by  reason  of  circum- 
stances and  surroundings.  We  do  §ot,  how- 
ever, agree  with  the  learned  counsel  that  it 
makes  no  difference  whether  the  act  com- 
plained of  as  a  nuisance  Is  committed  In  a 
public  street  or  upon  private  property.  The 
city  of  New  Orleans  la  vested  with  the  power 
to  r^ulate  the  use  of  ite  streets,  In  the  in- . 
t^est  of  the  putdlc;  but  it  could  not,  If  It 
would,  lawfully  surrender  a  street  to  a  rail- 
road company  as  a  park  for  the  assembling 
of  Ite  rolling  stock,  or  as  a  railroad  yard  for 
the  watering  and  blowing  out  of  Ite  locomo- 
tives, tbe  cleaning  of  ite  cars,  the  making  np 
of  its  trains,  ete.,  for  that  would  be  to  give 
to  a  private  concern  that  wtUch  belongs  to 
the  public  and  Is  Inalienably  and  such  use  of 
a  street  would  constitute  a  nuisance  per  se. 
On  the  other  hand,  no  lawful  use  made 
an  Individual  of  his  own  pn^rty  is  a  nui- 
sance per  se,  nor  can  It  be  made  so  by  mu- 
nicipal ordinance;  the  most  that  the  munld* 
pal  authorities  can  do  bdng  to  suppress 
those  uses  which  are  nuisances  per  se,  or  np- 
on Inquiry,  are  found  to  be  nuisances  per  ac- 
ddens.  Whilst  therefore,  It  Is  entirely  com- 
petent for  the  city  of  New  Orleans  to  prohibit 
the  parking,  deaning,  switching,  etc.,  of  cars, 
and  the  making  up  of  trains,  on  Elyslan 
Fields  street  simply  becanse  It  is  the  jodge 
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of  what  constitutes  an  obstruction  In  its 
streets,  and  an  obstruction  is  a  nuisance  per 
se,  a  very  different  question  Is  presented 
when  it  undertakes  to  prohibit  a  railroad 
company  from  using  Its  own  property  In  that 
way;  such  uses  not  being  nuisances  per  se, 
and  the  city  having  no  power  to  make  them 
so  by  ordinance.  Considering  the  ordinance 
here  in  question,  we  have  stated  that  the 
main  reason  for  Its  enactment,  as  declared  in 
the  preamble,  is  to  prevent  the  parking  of 
cars  on  what  is  called  the  "neutral  grounds 
of  Elysian  Fields  street,"  But  the  defend- 
ants s9y  that  the  so-called  "neutral  ground" 
Is  the  property  of  the  railroad  >  company,  un- 
der the  authority  of  which  they  are  nslng  It, 
and,  though  they  were  denied  the  privily 
of  Introducing  their  proof  on  the  subject, 
It  has  been  brought  np  In  the  record,  wIUi 
the  bills  of  exception,  and  appears  to  make 
oat  a  prima  facie  case,  at  least  as  to  a  strip 
of  land  having  a  width  of  SO  feet  (French 
measure).  We  do  not  consider  this  a  proper 
occasion  upon  which  to  express  any  final 
opinion  upon  the  title  so  exhibited,  bnt  will 
remark  that.  In  the  case  of  Pontchartrain 
Railroad  Company  v.  City  of  New  Orleans, 
27  La.  Ann.  162  (the  record  of  which  was 
offered  defendants),  the  dty  was  sued  for 
damages  for  having  destroyed  the  plalntlfTs 
depot,  which  appears  to  have  be^  built  part- 
ly on  the  strip  of  land  thus  referred  to,  and 
partly  on  the  roadways  upon  either  side,  and 
there  was  Judgment  in  favor  of  plalntlCT  In 
the  sum  of  $30,000.  The  opinion  of  the 
court  (Morgan,  Judge)  b^ns  as  follows: 

"Plniotiff  purchased  from  Bernard  Marigny 
a  strip  of  land  50  feet  wide.  The  purchase  was 
made  od  the  23d  of  February,  1830.  The  title 
of  Bernard  Manxny  to  the  land  in  qneBtion  can- 
not be  dniied.  llie  land  was  boanaed  on  either 
side  by  a  pubUc  street." 

The  opinion  then  goes  on  to  ■tata  that  in 
Afarcb,  1830.  the  dty  council  anthorised  the 
ccmpany  to  make  use  of  the  streets  on  d- 
tber  side  of  its  own  land,  to  a  wldtb  ot  12 
feet,  and  that,  acting  under  the  authority  so 
granted,  the  con^ny  built  "a  dfi^wt  which 
covered  their  own  land;  the  outside  pillars 
thereof,  side  walls,  side  columns,  and  other 
portions  of  the  depot  rested  vpon  the  two 
strips  of  12  feet  eadi,  on  dther  side  of  their 
property."  That  px  1870  the  d^  revoked  the 
pmnlsslon  to  use  said  12-foot  strips  and  no- 
tified the  OHDpany  to  vacate  and  that  there 
followed  a  litigation,  pending  whldi  the  dty 
had  the  mtlre  d^t  destroyed.  Wherefore 
it  was  cmdemoed  in  damages,  as  stated. 

In  State  T.  Marshall,  SO  La.  Ann.  1178,  24 
South.  180,  one  of  the  def«idants  now  before 
the  court  was  prosecuted  unOex  an  ordinance 
which  denounced,  as  a  nuisance,  the  parking 
of  cars  on  the  neutral  ground  of  Blyslan 
Fields  avenue  (betug  the  thoroughfore  here 
In  question),  and  made  it  unlawful  for  a 
'filmed  company  to  pennit  its  engines,  cars, 
or  trains  of  cars  to  remain  standing  upon  any 
portion  of  the  ground  known  as  Etysfaui 
TPUMb  svenuc^  or  the  neutral  ground,  b^ween 


the  levee  and  Mlro  street,  except  so  far  as 
may  be  done  by  trains  in  motion."  In  that 
case,  as  here,  the  defendant  sou^t  to  prove 
that  the  neutral  ground  (so  called)  belonged 
to  the  Pontchartrain  Railroad  Company,  and 
the  documents  offered  were  exduded,  and,  as 
In  this  case,  were  brou^t  up  with  the  bills 
of  exception.  It  appeared,  too,  that  some 
parol'  testimony  was  taken  down  showing  the 
company's  possession  of  the  property,  and. 
upon  the  whole,  Mr.  Justice  Brean^  as  the 
organ  of  the  court,  said: 

"We  feel  Justified  in  c<HisideriQg  the  ordinance 
as  one  applying  to  the  owner  ot  the  property, 
the  'neutral  ground,*  to  which  it  (the  ordinance) 
refers." 

And.  proceeding  so  to  consider  it,  he  said: 

"We  are  compelled  to  decline  to  give  the  sanc- 
tion of  this  court  to  an  ordinance  so  needlessly 
restiaiuinf  in  its  <diaract6r." 

On  ai>plicatlon  for  rehearing  It  was  fnrthw 
said: 

'^e  court  desires  to  have  It  well  understood 
that  it  does  not  dedde  that,  as  between  the 
city  of  New  Orleans  and  any  one  else  who  may 
claim  any  interest  of  any  kind,  the  city  is  not 
the  owner  of  'Elysian  Fields  avenue,'  or  that 
it  la  the  ftwner.  *  *  •  The  whole  question 
related  to  the  parkins  of  cars  on  Elysian  Fields. 
We  decided  that  paning  of  cars  was  no^  of  it- 
self a  nuisance.' 

In  State  V.  Owen,  DO  La.  Ann.  1181,  24 
South.  187,  the  defraidant  anwars  to  have 
be«i  prosecuted  und^  the  same  ordinance 
for  delivering  and  exchanging  cars  on  the 
"neutrsl  ground,"  and  it  was  said  by  the 
court: 

"Different  from  the  'neutral  ground*  on 
Canal  street,  these  grounds,  as  we  are  informed, 
are  private  property.  It  aufflclently  appears 
of  record,  for  the  poxpose  of  this  case,  that  the 
title  is  in  the  raitchartraln  Railroad  Com- 
pany, and  that  the  gronnds  axe  partly  in  tlie 
possession  and  use  of  the  Louil^le  &  Nash- 
ville Railroad  Company,  with  the  written  con- 
sent of  the  owner,  the  Pontchartrain  RjEiilroad 
Company.  •  *  *  We  are  not  dealing  with 
the  poBsibilltles  of  the  ordinance,  but  with 
the  ordinance  as  it  is.  Interpreting  it  as  it 
reads,  we  do  not  think  It  is  legal.  It  treats 
as  a  nuisance,  per  se,  an  exchange,  which  is 
manifestly  iiot  a  nuisance,  per  se.  The  offense 
charged  here  is  the  delivery  of  cars  and  an  ex- 
change of  cars.  There  is  no  question  here  of 
the  improper  carrying  on  of  the  work  oi  ex- 
changing cars  and  the  injury  thereby  occarioned. 
The  ordinance  seeks  to  stop  the  work.  In  oar 
view,  the  collecting  of  cars,  or  stopping  them, 
on  EUysian  Fields,  done  in  a  fair  and  reasonable 
way,  gives  no  ground  of  ccanplsint." 

In  the  instant  cas^  as  In  tlu»e  dted.  we 
must  assume,  for  the  purposes  of  the  question 
at  issue,  that  the  "neutral  ground,"  re^tnd. 
to  in  the  ordinance  vnAee  whldti  defudanta 
are  prosecuted,  la  the  private  proper^  of  the 
Pontchartrain  Bailrosd  Ckmpany,  and  that 
defendants  are  making  use  ot  it  with  the 
consent  of  the  owner.  "Parting"  ^terally 
speaking  Is  the  assembling  oi  things,  or  ani- 
mals, within  a  parte,  as  the  paridng  of  artil- 
lery, or  the  imrklng  of  dea,  and  we  should 
take  It  ratha  to  refnr  to  things,  or  animals, 
not^  at  the  moment,  la  actual  sravlce,  hut  k> 
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held,  to  be  oaed,  within  a  longer  or  ahorter 
period,  as  required.  As  applied  in  the  ordi- 
nance, it  means  the  assembling  of  cars,  few 
or  many,  upon  what  we  must  assume  to  be 
private  propv ty.  We  are  unable  to  discover 
In  what  way  such  parldng  constitutes  a  nui- 
sance la  fact,  and  stUl  less  a  nuisance  per 
86,  since  cars  are  ordinarily  Inanimate  and 
Inoffensive,  and,  so  far  as  we  can  see,  there 
can  be  no  more  reason  why  a  person  should 
not  store  them  on  his  property  than  why  he 
should  not  store  other  vehicles,  or  Imnber, 
or  bricks,  or  anything  else,  inoffensive,  in 
Itself,  in  which  he  deals,  or  which  he  chooses 
to  store.  As  to  the  obstruction  of  the  view, 
if  the  Pontchartrain  Railroad  Company  owns 
the  land  In  question,  it  has  the  right  to  re- 
buUd  its  depot,  or  to  bnlld  a  succession  of 
depots,  extending  from  one  cross-street  to 
another,  along  Elysian  Fields  street,  and  the 
owners  of  the  property  on  either  side  would 
have  no  better  cause  of  complaint  than  wonld 
a  property  owner,  upon  one  side  of  an  ordi- 
nary (slngle-road)  street,  should  the  owner  of 
the  vacant  square,  on  the  other  side,  con- 
clude to  cover  it  with  tall  buildings.  The 
same  thing  may  be  said  of  the  other  uses 
of  the  property  which  are  prohibited  by  the 
ordinance.  Though  the  things  prohibited  are 
harmless.  In  themselves,  they  are  prohibited. 
al>8olutely,  as  only  acts  constituting  nui- 
sances per  se  are  prohibited,  and  a  person 
prosecnted  under  the  ordinance  can  as  well 
be  convicted  for  doing  those  things  in  a  man- 
ner which  coold  Inflict  no  legal  Injury  and 
furnish  no  just  cause  of  complaint  as  for 
doii^  them  In  such  a  way  as  to  create  a  nui- 
sance. The  defendants  before  the  court  are 
not  charged  with  doing  the  prohibited  things 
In  any  particular  way.  The  charge  Is  that 
"they  did.  then  and  there,  viol.  ord.  6,057, 
N.  C.  8.,"  ani^  as  we  have  said,  the  ordi- 
nance prohibits,  absolutely,  uses  of  (what,  so 
far  as  appears,  Is)  private  property,  which, 
In  themselves,  are  legitimate  and  void  of 
l^al  oflTense! 

With  regard  to  the  command  contained  In 
section  8  of  the  ordinance  to  maintain  gates, 
it  applies  as  well  to  that  portion  of  Elysian 
Fields  street  which  is  almost  uQinhabited  as 
to  that  portion  which  Is  built  up  and  is 
crossed  by  street  cars  and  vehicles  engaged 
in  the  ordinary  city  traffic,  and  we  are  of 
opinion  that  the  command  is  unreasonable, 
and  hence  illegal,  in  falling  to  distinguish  be- 
tween places  where  gates  should  be  main- 
tained and  places  where  they  would  serve  no 
osefnl  purpose,  but.  according  to  the  evidence, 
wonld  omstltnte  an  element  of  danger.  Sec- 
tion 4  of  the  ordinance  requires  that  "all  cars 
•  •  •  shall  •  •  •  be  provided  with  mod- 
em and  efficient  spark  arresters  and  smoke 
coDsmners" — thus  falling  to  distinguish  be- 
tween an  ordinary  car  and  a  locomotive,  and 
alM  falling  to  distinguish  between  locomotives 
which  tmm  oU  and  those  which  bum  coal. ' 
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It  appears  from  the  testimony,  however,  that 
the  locomotives  of  one  of  the  companies  nam- 
ed in  the  ordinance  use  oil.  and  emit  no 
sparks,  and  we  can  take  notice  of  the  fact 
that  the  vast  majority  of  "cars"  carry  no 
fire.  Our  conclusion,  then.  Is  that  the  ordi- 
nance No.  6,0S7,  N.  C.  S.,  Is  unconstitutional, 
in  tliat  it  seeks,  unduly,  to  regulate  and 
trammel  the  use  of  property  which  appeals 
to  be  the  subject  of  private  ownership,  and 
that  It  is  illegal,  because  arbitrary  and  un- 
reasonable. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  convictions  and  sentences  ap- 
,pealed  from  be  annulled  and  set  aside,  and 
that  the  defoidant  be  dlsdiarged. 

PROVOSTT,  J.,  fakes  no  part  not  having 
heard  the  argument 


TOWN  or  JONESTOWN  v.  GANONG. 
(No.  13,730.) 

(Supreme  Court  of  MiBsissippl.   June  13,  1910;) 

1.  JuDOHiiTT  (8  143*)  — I>HrAtn.T— SETXnro 
AsiDB— Excuse  fob  DnrAci/r. 

On  an  application  for  a  writ  of  manda- 
mus to  a  town  to  compel  the  payment  of  a 
jndgment  and  the  levy  of  a  tax,  it  is  not  a  suf- 
ficient excuse  for  default  of  defendant  town, 
to  authorize  setting  aside  of  default  judgment, 
that  the  officers  of  fb»  town,  duly  summoned, 
thought  the  salt  was  one  for  the  purpose  of 
making  final  the  judgment  previously  recov- 
ered, 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  1 143.*] 

2.  JuDOiMMT    «  101*)— DBFAUIT— PUCADIWO 

TO  Sustain  DBrAUi^T. 

Code  1906,  S  811,  providing  that  In  actions 
founded  oa  an  Instrument  of  writing  showing 
the  sum  due,  or  on  an  open  account  where  a 
copy  of  the  account  is  fifed  with  the  declara- 
tion, if  judgment  be  rendered  by  default,  the 
clerk  shall  calculate  the  amount  due,  and  judg- 
ment shall  be  entered  therefor,  does  not  apply 
to  an  application  for  mandamus  to  a  town  to 
comjwl  the  payment  of  a  previous  judgment 
agamst  it,  so  as  to  require  as  an  essential  to 
the  validity  of  a  default  judgment  In  maodamus 
that  the  previous  judgment,  oe  made  an  exldblt 
to  the  petition. 

[E!d.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  I  101.*] 

3.  MUHICIPAL  COBPOBATIONS   (|  1037*)— AC- 

xiONs  Aqainst— Form  or  Judquent. 
A  judgment  In  mandamus  to  compel  the 
payment  of  a  prior  judgment  is  not  void  he- 
cauee  rendered  against  the  mayor  and  board  of 
aldermen,  when  the  suit  was  against  the  town, 
in  view  of  Code  1906,  {  3300,  providing  that 
a  town  may  sue  in  its  corporate  name,  and  sec- 
tion 3961,  providing  that  in  suits  against  mu- 
nicipalitieB,  summons  sttall  be  executed  on  the 
mayor  or  municipal  clerk,  and  making  it  the 
duty  of  such  officer  to  ^ve  notice  of  the  suit  to 
the  board. 

[Ed.  Note^For  other  cases,  see  Municipal 
CorporationB,  Dec.  Dig.  |  1087>] 

4.  MAnoAuus  (I  112*)— Subjects  of  Rezjet 
— Patmeht  op  JnooKENT— Lbvt  ot  Taxes. 

Under  Code  1906.  I  3317.  fixing  the  Hmlt 
of  taxation  for  municipalities,  a  mandamus  can- 
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not  be  tsaued  to  compel  the  lery  of  a  tax  be- 
yond the  Btatat0T7  limit 

[Ed.  Note.— For  other  cases,  see  Mandamut, 
GenL  Dig.  {  246;  Dec  Dig.  |  112.*] 

8w  HANDAinra  (|  172*>— Scopk  or  Inquibt— 
dnroboxkbht  of  judquent  —  lstt  ov 
Taxes. 

Where  a  petition  for  mandamoB  to  a  town 
to  enforce  a  Jo^^ent  against  it  does  not  al- 
lege that  the  mayor  and  board  of  aldermen  are 
guilty  of  fraud  In  refusing  to  have  the  prop- 
erty of  Qw  town  useBBed,  or  that  they  naTe 
fraudulently  assessed  the  property  at  too  low 
a  Tahiation,  the  court  has  no  power  to  inquire 
into  the  Taloadon  of  the  property  listed  and 
approved  for  assessment,  or  to  order  the  levying 
of  any  tax  aoldy  for  tha  porpoae  of  paying 
the  Jnogment. 

[Ed.  Note.~-FV>r  other  caaes,  Ma  Mandamus, 
Dee.  Dig.  |  172L*] 

6b  Mandamtts  Q  17B^— Subjeotb  aw  Bsukt 
— Enpobceiost  or  judoiceitt — Ibsttanos  or 

8ft AWT 

Under  Code  1906,  |  839,  making  it  the 
du^  of  the  clerk  of  the  board  of  superrisors  to 
register  all  warrants  issued  by  the  board,  to 
be  paid  In  the  order  of  their  registration,  on 
A  petition  for  mandamus  to  enforce  a  Judgment 
against  the  town,  the  court  may  require  the 
mnnlcital  authorities  to  issue  a  warrant  in 
jiayment  of  the  jadgment  as  required  by  sec- 
tion 8379,  and  direct  that  the  warrant  be  Sled 
with  the  treasurer  and  faaTO  priority  from  the 
date  of  flliog  over  all  otiiCT  debts  payable  out 
of  the  general  revenue  of  the  town. 

[Bd.  Notfc— For  other  eaaea,  m*  MandamnB, 
Dec.  Dig.  I  176.*] 

Appeal  from  CSrcalt  Coort,  Goahona  Coun- 
ty ;  Sam  G.  Cook.  Judge. 

Application  by  W.  L.  Gsnong  for  a  writ  of 
mandamos  to  the  Town  of  Jonestown.  From 
a  Jadgment  srantlns  the  writ,  defendant  ajH 
peals.  Reversed  and  remanded,  with  dlreo 
tiona. 

J.  W.  Gntrer,  for  appellant  D.  A.  Scott 
and  Tim  B.  Oooper,  for  aM>^e«. 

HAYES,  C  J.  On  the  IStb  day  of  Febru- 
ary, 1007,  W.  li.  Ganong  filed  a  petition  in 
the  circuit  court  of  Coahoma  county,  pray- 
ing for  a  mandamus  against  the  proper  offl- 
cers  of  the  town  of  Jonestown.  The  object 
Bought  to  be  accomplished  by  the  proceeding 
was  to  compel  the  payment  of  a  certain 
Judgment  which  Ganong  bad  obtained 
against  the  town,  and  which  it  refused  and 
failed  to  pay.  The  subatance  of  the  petition 
is  that  tbe  town  of  Jonestown  Is  a  municipal 
corporation,  created  under  the  laws  of  the 
state  of  Misslaaippi,  and  deriving  Its  corpo- 
rate powers  by  virtue  of  the  general  Code 
chapter  on  the  subject  of  municipalities,  be- 
ing chapter  93  of  the  Code  of  1S02.  The  peti- 
tion further  alleges  that  at  the  April  term, 
1905,  of  the  circuit  court  of  the  county  In 
which  the  petition  is  filed,  petitioner  recover- 
ed a  judgment  against  the  town  for  the  sum 
of  $1,346.45.  This  Judgment  was  subsequent- 
ly appealed  to  tbe  Supreme  Court  by  the 
town,  and  the  Judgment  was  affirmed.  On 
affirming  the  judgment  the  Supreme  Court 


awarded  damage  on  the  Judgmmt  of  5  per 
c«it  on  the  principal  and  interest  then  due, 
together  with  all  costs.  The  petition  then 
alleges  that  no  part  of  tbe  Judgment  has  been 
paid,  and  that  the  town  steadily  refuses  pay- 
ment,  and  all  executions  Issued  on  the  Judg- 
ment have  been  returned  "nulla  bona"  by  the 
sheriff.  The  petition  further  alleges  that  pe- 
titioner has  frequently  and  r^)efitedly  re- 
quested tbe  mayor  and  board  of  aldermra  to 
levy  a  tax  upon  the  real  and  personal  prop- 
erty within  tbe  corporate  limits  of  the  town 
for  the  purpose  of  raising  an  amount  auffi- 
dent  to  pay  the  Judgm^t,  but  tbe  mayor  and 
board  of  aldermen  fall  and  refuse  to  do  this. 
The  petition  concludes  with  a  prayer  for  a 
mandamus,  commanding  the  town,  through 
Its  proper  officers,  to  pay  petitioner,  ont  of 
any  money  in  th^r  hands,  the  full  amount 
due  on  the  Judgment,  together  with  Interest, 
damage  and  costs.  It  further  prays  that,  if 
there  are  not  sufficient  funds  in  possession  of 
the  town  for  this  purpose,  it  be  required 
through  its  legally  constituted  officers  to 
levy  a  tax  sufficl^t  for  the  purpose,  and  that 
tbe  judgment  be  paid  aa  soon  aa  this  tax 
shall  be  collected.  The  petition  furthw  prays 
for  anch  other  or  additional  rdlef  aa  tbe  dr- 
cmnstances  of  the  caso  may  JxatSty,  and 
which  may  seem  propev  irtien  the  conrt  diall 
have  heard  the  canse. 

On  filing  thla  petition  a  anmmons  tened, 
directed  to  tt»  aherifT  of  the  county,  cam- 
mandlng  him  to  summon  the  town  of  Jones- 
town to  auwer  thta  petition.  Tbim  mmmons 
was  executed  on  0.  W.  Butler,  the  mayor  of 
Jonestown,  on  tbe  22d  day  of  Fabmary,  1907. 
At  tbe  ancoeedlng  April  term  of  court,  the 
town  not  haTlng  answwed,  a  Judgment  1^  de- 
fault was  takoi,  whldi  redted  aa  follows: 
"That  said  petltlonw,  W.  I^Oanon^  bave 
Judgment  against  tbe  town  of  joneetown.  and 
that  the  writ  of  mandamus  Issue,  directed  to 
the  mayor  and  board  of  aldenn^  requiring 
them  to  pay  over  to  Ganot^  the  sum  of  $1,- 
568J58,  being  the  sum  adjudged  to  be  due  and 
payable  to  Ganong  in  the  case  of  W.  U  Ga- 
noid T.  Tillage  of  Jonestown,  together  with 
interest,  damage,  and  costs.  In  default  of 
payment  in  accordance  with  the  Jndgmoit  of 
the  court,  or  If  it  should  appear  that  the 
town  of  Jonestown  has  not  in  its  hands,  pos- 
session, or  control  a  sufficient  amount  to  pay 
the  Judgment,  thea  the  mayor  and  board  of 
aldwmen  of  the  town  are  required  to  levy  a 
tax  upon  all  the  property  situated  In  the  cor- 
porate limits  and  subject  to  taxation  for  a 
sum  suffldoit  to  discharge  the  Judgment, 
with  Interest  and  costs  already  accrued,  and 
the  cost  to  accrue  in  this  suit"  And  it  is 
then  directed  In  the  Judgment  that  tbe  sums 
collected  as  provided  in  the  Jndgmait  shall 
be  applied  to  the  discharge  of  the  debt  due 
petitioner.  The  Judgment  further  requires 
that  the  mayor  and  board  of  aldermen  pay 
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tUs  jndgmeDt  on  or  before  the  20th  day  of 
Deconber,  1907.  The  jQdgment  bears  date  of 
the  24th  day  of  April,  1907.  On  the  8d  day 
of  Hay  the  town,  throngh  Its  attorney,  filed  a 
motion  to  vacate  the  Judgment,  assigning 
therefor  seven  causes.  The  first  Is  that  the 
defMidant  has  a  merltorlone  defense;  the 
second,  that  the  declaration  did  not  make  the 
Judgment  an  exhibit  to  the  petition,  and 
tfierefore  the  court  was  without  authority  to 
enter  any  Judgment ;  the  third,  because  there 
was  no  writ  of  Inquiry;  the  fifth,  because 
the  judgment  required  the  defendant  to  do 
things  beyond  Its  legal  power ;  the  sixth,  be- 
canse  the  Jadgm^t  is  rendered  against  the 
board  of  mayor  and  aldermen,  and  thwe  was 
no  snlt  against  Qm  board  of  mayor  and  ald«v 
mai,  but  against  the  town  of  Jonestown. 
We  need  take  no  note  of  the  other  causes  as- 
signed. In  saMK>rt  of  the  motion,  the  mayor 
filed  an  affidavit  in  which  he  states  tiiat  the 
mayor  and  board  of  aldermen  of  the  town  of 
Jonestown  were  not  advised  of  the  nature  of 
the  proceedings,  and  believed  that  this  last 
proceeding  only  related  to  the  making  final 
of  the  Judgment  before'tbat  time  affirmed  by 
the  Supreme  Court,  and  because  of  this  and 
acting  on  this  assumption  th^  did  not  pay 
any  attention  to  the  suit  of  petitioner ;  that 
tile  town  has  a  meritorious  defense  to  the  ac- 
tion, which  consists  In  this :  That  the  assess- 
ed valuation  of  all  tiie  real  and  personal 
property  in  the  corporate  limits  liable  to  tax- 
ation Is  not  more  than  sufficient,  when  taxed 
to  the  utmost  allowed  by  law,  to  meet  the 
current  expenses  of  the  municipality;  that 
the  Judgment  of  the  court  requires  the  mayor 
and  board  of  aldermen  to  levy  taxes  for  the 
purpose  of  paying  this  Judgment  greatly  In 
excess  of  all  possible  revenues  of  the  town  at 
the  highest  rate  of  taxation  allowable  by 
law;  that  the  ends  of  Justice  require  that 
they  be  permitted  to  make  proof  of  that  fact; 
that  when  the  writ  was  served  on  the  affiant 
the  city  had  no  legal  representative  or  ad- 
viser, nor  means  to  secure  one,  and  has  bat 
lately  been  aUe  to  secure  the  services  of  the 
attorney  to  repreeent  It 

Some  testimony  Is  taken  In  the  case,  but  we 
do  not  deem  It  necessary  to  enter  Into  any 
discussion  of  that,  since,  In  our  Judgment, 
the  case  turns  upon  other  questions  which 
are  raised  In  the  proceedings  we  have  set 
out.  We  may  say  In  the  outset  that,  so  far 
as  the  ai^Ucatlon  to  set  aside  this  Judgment 
rests  In  any  excuse  offered  by  the  mayor  as 
a  reason  for  permitting  the  Judgment  by  de- 
fault to  be  taken,  there  Is  no  sort  of  merit 
in  it  When  suits  are  brought  against  mu- 
nicipal corporatioi^  they  are  to  be  treated 
as  any  other  litigants,  and  any  fact  which 
warrants  the  taking  of  a  Judgment  by  de- 
fault against  a  private  Individual  is  warrant 
for  the  same  thing  when  the  defendant  is  a 
municipal  corporation.  The  municipality  Is 
given  authority  under  the  law  to  select  the 
officers  that  shall  repreeent  U.  The  InhaUt- 


ante  of  a  municipality  are  given  the  ballot 
for  the  purpose  of  allowing  them  to  select 
suitable  and  faithful  representatives,  and  if 
such  representatives  are  not  selected  the 
fault  lies  with  the  improper  use  of  the  ballot 
and  the  remedy  must  come  by  Its  rightful 
use.  This  record  shows  that  the  mayor  was 
duly  Summoned,  and  it  then  became  his  duty 
to  find  out  for  what  purpose  he  bad  been 
summoned  into  court;  but  as  the  city's  rep- 
resentative he  paid  no  attention  to  It,  but 
allowed  Judgment  to  go  by  default  His  ex- 
cuse Is  that  he  thought  the  suit  was  only  for 
the  purpose  of  making  final  the  Judgment 
previously  recovered  by  Oanong  against  the 
town,  and  on  this  account  he  asks  that  It  be 
set  aside.  It  was  gross  ne^ect  on  the  part 
of  the  mayor  not  to  have  Infbrmed  hlmseU 
on  this  subject,  and  his  failure  can  never  fur- 
nish any  legal  reason  why  this  Judffueid 
should  be  vacated.  However  m»Itorlous 
may  be  the  defense  of  the  town.  It  has  lost 
Its  right  to  make  any  Aettame  by  the  ne^ect 
of  Ito  mayor,  If  tibere  are  no  reasons  for  va- 
cating tMs  Judgment  outelde  of  the  excuse 
offered,  and  this  disposes  of  the  first  error 
assigned. 

It  is  next  insisted  that,  because  tiie  peti- 
tion did  not  make  the  Judgmoit  an  ohlMt 
to  the  petition,  the  court  was  without  au- 
thority to  enter  any  Judgmmt  Counsel  for 
appellant  cite  section  811  of  the  Oode  of  1906 
as  authority  for  this  proposition.  It  Is  our 
view  that  this  section  has  no  aiM>llcatIon  to 
this  case.  The  above  section  has  application 
only  In  a  case  where  It  Is  sought  to  recover 
a  money  Judgment  Where  the  sum  does  not 
appear  In  the  pleadings,  then  a  writ  of  in- 
quiry Is  made  necessary  after  Judgment  by 
default  But  in  this  case  the  Judgment 
Bought  is  not  a  money  Judgment  but  the 
enforcement  of  one  already  recovered.  The 
petition  shows  what  Judgment  It  Is  that  pe- 
titioner Is  seeking  to  compel  the  municipality 
to  pay.  A  reference  to  the  record  of  that 
Judgment  specifically  fixes  the  amount  and  if 
the  mayor  and  board  of  aldermen  answer  the 
mandate  of  the  court  with  a  certificate  show- 
ing that  they  have  paid  the  Judgment  inter- 
est iind  costs,  to  enforce  which  this  suit  Is 
brought  they  will  show  compliance  with  the 
court's  order.  It  Is  true  that  the  Jhdgmoit 
of  the  court  In  the  mandamus  proceeds  to 
specify  the  amount  to  be  paid;  but  this  is 
mere  useless  verbiage  placed  in  the  Judg- 
ment and  may '  be  so  treated.  The  tbln^r 
sought  to  be  done  by  the  petition,  and  the 
duty  directed  by  the  court  to  be  performed 
by  the  mayor  and  board  of  aldermen.  Is  the 
payment  of  the  Judgment  recovered  by  Oa- 
nong against  the  town  of  Jonestown.  This 
disposes  of  the  second  and  third  contention 
of  counsel  for  appellant 

It  Is  next  contended  that  the  Judgment  la 
void  because  It  Is  rendered  against  the  may- 
or and  board  of  aldermen,  when  in  truth  the 
suit  was  against  the  town  of  Jonestown.  It 
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Is  quite  trne  that  this  salt  la  styled  "W.  Tj. 
jGranong  t.  Town  of  Jonestown";  bnt  the 
prayer  of  the  petition  is  that  the  town  of 
Jonestown,  through  Its  proper  officers,  be  re- 
quired to  do  the  things  sought  to  be  accom- 
plished by  the  mandamus  proceeding.  The 
town  of  Jonestown  cannot  act,  except  tlirongh 
its  munldpal  anthorltles,  and  any  com'maod 
addressed  to  It  In  any  other  manner  than 
through  its  officers  could  have  no  compulsory 
force.  In  addition  to  this,  section  3300  of  the 
Code  of  1906  expressly  provides  that  It  may 
be  sued  by  Its  corporate  name.  Section  3931 
ivovldes  that  in  suits  against  municipalities 
summons  shall  be  executed  on  the  mayor  or 
municipal  clerk,  and  the  same  section  makes 
It  the  duty  of  such  officer  to  give  notice  of 
the  suit  to  the  board,  and  on  failure  to  do 
M  he  Is  llaUe  on  his  bond  for  all  damage 
caused  by  any  such  failure.  These  sections 
apply  to  every  kind  of  suit  which  may  be  in- 
stituted against  a  municiiiality,  whether  In 
tort,  on  contract,  or  In  mandamus  proceed- 
ings, and  all  are  just  as  much  parties,  in 
their  official  capad^,  as  if  each  had  been 
named  In  the  proceeding.  These  statutes  ex- 
presslymake  them  parties  when  the  require- 
ments of  the  statute  have  been  complied  with. 
It  was  the  town  of  Jonestown  that  Oanoug 
was  seeking  to  make  pay  this  debt,  not  the 
individual  members  of  the  board.  The  mem- 
bers of  the  board  unofficially  had  no  concern 
about  this  <dalm.  Being  the  town  of  Jones- 
town that  Ganong  sought  to  compel  to  pay  the 
Judgmmt,  he  instituted  proceedings  against 
tibe  town  as'the  statute  required,  and  after 
eervlce  ot  summons  on  the  mayor  all  proper 
authorities  of  the  town  became  parties  there- 
to and  subject  to  any  order  or  Judgment  made 
tiy  the  court  Se^  also,  Mayor  t.  Lord,  9 
WaU.  409, 19  L.  Ed.  70i. 

We  now  come  to  the  most  serious  contrai- 
tion  in  .  the  case.  The  Judgment  rendered  by 
the  trial  court  commanded  the  mayor  and 
board  of  aldermen  to  pay  the  Judgment ;  but 
it  further  directed  that,  if  there  was  not  a 
mlffldeut  amount  on  hand  to  pay  the  Judg- 
ment, then  the  mayor  and  board  of  aldermen 
are  Erected  to  levy  a  tax  on  all  the  property 
in  the  municipality  in  an  amount  sufficient  to 
pay  off  the  Judgment.  There  is  an  affidavit 
In  the  record  to  the  effect  that  the  taxable 
value  of  ftll  the  property  In  the  town  Is  not 
more  than  suffidmt  to  pajr  the  current  ex- 
penses, and  that  to  obey  the  Judgment  of  the 
court  would  compel  the  levying  of  a  tax  for- 
bidden by  law.  It  appears  that  our  statute 
(sedlon  8317)  fixes  the  limit  of  taxation  for 
munidpalitles,  and  it  seems  well  settled  that 
a  mandamus  cannot  be  issued  to  compel  the 
levy  of  a  tax  beyond  the  statutory  limit 
This  proceeds  upon  the  Idea  that  the  courts 
cannot  create,  but  they  can  only  enforce,  a 
legal  duty.  All  cmitracts  with  mnnldpallties 
must  be  made  with  reference  to  their  legal 
powOT  to  raise  revenue  wherewith  to  pay 
thdr  obligations,  and  all  Judgmmts  recovered 
against  a  mnnidpaUty-  have  written  into  them 


the  law  subservient  to  which  the  munldpallty 
owes  its  l^al  existence.  Beard  v.  B<Mud  of 
Supervisors,  61  Ulss.  542.  And  see  note  on 
page  706  of  19  L.  Bd.,  in  case  of  Mayor  v. 
Lord.  It  will  be  borne  in  mind  that  there  Is 
no  auction  In  the  petition  that  the  mayor 
and  board  of  aldermen  are  guilty  of  fraud  in 
refusing  to  have  the  pro[>erty  of  the  town  as- 
sessed, or  that  they  have  fraudulently  assess- 
ed the  property  at  a  valuation  so  low  as  to 
defeat,  and  for  the  purpose  of  defeating,  the 
collection  of  petitioner's  claim ;  and.  this  be- 
ing the  case,  we  do  not  think  that  the  court 
had  any  power  to  Inquire  into  the  valuation 
of  property  listed  and  approved  for  assess; 
ment  by  the  municipal  authorities,  or  to  order 
the  levying  of  any  tax  soldy  for  the  purpose 
of  paying  this  debt  If  the  authorities  re- 
fused to  assess  at  all,  or  frandulentiy  assess, 
and  it  is  so  alleged,  a  different  question  would 
arise.  We  Q>eak  In  reference  to  this  claim 
whldi  Is  payable  out  of  the  general  revenues 
of  the  town. 

We  cannot  accede  to  the  contention  that  a 
munldpallty  may  defeat  a  Judgment  by  con- 
suming all  Its  revenues  for  general  munldpal 
purposes  for  current  expenses.  Like  individ- 
uals, the  munldpolittes  must  meet  their  Just 
debts.  Wb«i  the  state  incorporates  mnnld- 
pallties, and  gives  them  the  extenslTe  and 
Important  powers  whidi  are  found  In  their 
charters,  giving  to  them  the  right  to  make 
contracts  and  vesting  in  them  important  pow- 
ers of  goremment,  the  faith  of  the  state  Is 
pledged  to  Individuals  dealing  with  them  that 
the  state  will  afford  a  remedy  to  compel  pay- 
ment of  titelr  Just  ddtts.  In  this  case  there 
is  the  Judgment  of  a  court,  which  Is  tiie  blu- 
est evidence  of  tiie  Justice  of  the  daim,  and 
tiie  courts  will  not  pennlt  munldpalitiee  to 
set  at  d^anee  Qielr  decrees.  In  the  case  of 
Evans  v.  Pittsburg,  Fed.  Gas.  No.  4,567,  It  is 
said:  '^e  great  multiplication  of  corpora- 
tions of  modem  times,  the  readiness  of  Legia- 
latnres  In  conferring  on  them  most  extensive 
and  dangerous  powers,  demand  of  the  courts 
the  most  liberal  application  of  the  remedy  by 
mandamus  to  prevent  a  foilure  of  Justice." 
Again  in  the  same  case  It  Is  said:  *X!ities  are 
often  possessed  of  stodc  and  oOusc  property, 
not  devoted  to  qtedat  public  use,  vhldk  might 
wdl  be  levied  on  to  satisfy  a  Judgment  against 
it  But  where  a  dty  has  no  such  property  (as 
In  this  case),  and  its  t^cers  obstlnatdy  re* 
fuse  to  satlj^  a  dalm  whidi  courts  of  Justice 
have  pronounced  to  be  legal  and  Just  time 
will  be  an  entire  failure  of  Justice  unless  flils 
remedial  writ  of  mandamus  be  Issued  and  en- 
forced by  the  court  whose  Judgment  la  pnUIc- 
ly  set  at  d^ance.  States  dalming  soTaelgn 
or  -equal  sovereign  powers  may  repudiate 
thdr  amtiacts  if  they  are  content  to  abide 
the  scorn  of  the  dvilised  world,  became  time 
is  no  8iq;>erlor  with  power  to  compel  obedi- 
ence. Bnt  this  Bovorelgn  right  to  detnuid 
makes  no  part  of  the  privileges  or  immonlties 
granted  by  the  diarters  of  dty  corporstl<»a. 
They  are  sidtject  to  the  laws  as  mudi  as  prl- 
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rate  onponttona  <«'  IndlTldnala,  and  when 
tlie  oonrt  hss  adjudged  that  they  ritall  pay 
a  mm  of  monegr  doe  on  their  eontracta.  It  Is 
bonnd  to  find  a  remedy  for  the  party  aKflev- 
ed  hy  their  retmal."  The  Judgment  of  the 
court  In  favor  of  Qanong  la  Ita^  an  appro- 
priatimi  of  ttioni^  of  the  general  rerenuee  of 
the  town  to  pay  the  Judgment  On  the  hear^ 
Ing  the  trial  court  should  hare  required  Oie 
monlc^nl  authorltleB  to  Inue  a  warrant  In 
payment  of  the  Judgment,  as  required  by  aeo 
tlon  S37D,  Code  of  1D06,  and  should  tiien  have 
directed  that  this  warrant  be  filed  with  the 
treasnrer,  and  han  priority  from  the  date  of 
fixing  over  all  other  debts  payable  out  of  the 
general  revenue  of  the  town.  No  express 
prorlslon  la  to  he  found  In  the  statute  as  to 
the  manner  In  which  municipalities  afaall  pay 
their  obligations  whoi  warrants  are  Issued, 
where  ttiere  Is  not  a  sufficient  fund  to  pay  all 
warranto ;  but  section  389;  Code  of  1008»  ap- 
plying to  txiards  of  snperrlaora,  makes  It  the 
duty  of  the  dark  to  raster  all  warranto  la- 
siied  1^  the  burd.  and  they  are  to  be  paid  In 
the  order  of  r^stratlon,  unless  thoe  Is  suf- 
ficient mon^  to  pay  all  warrants.  Thus  we 
«ee  that  the  law  contonplatea  priority,  and  It 
to  to  be  applied  by  the  remedial  writ  of.  man- 
damus to  municipalities  as  w«U  as  to  coun- 
ties, when  without  It  the  writ  would  prove 
fntUe. 

We  may  say  diat  It  appears  from  this  rec- 
ord that  the  town  of  Jonestown  has  owed  this 
d^t  for  mwre  than  19  years,  that  It  has  rec- 
ognised the  Talidlty  of  the  dalm  under  the 
sanction  of  Ite  <^Bclal  action  more  tluin  once, 
and*  surely  Juatlee  demands  that  this  lo&g- 
4lelayed  creditor  find  aome  remedy  In  the  law 
to  coiqiel  the  llquldatiou  of  thla  dalm.  We 
rererse  and  remand  this  case,  wlUi  directions 
to  the  trial  court  to  require  the  municipal  an- 
tborltlea  to  issue  their  warrant  in  satisfac- 
tion of  this  debt,  and  whoi  the  warrant  so 
Issued  is  fllfd  it  (fhall  take  iwecedence  of  all 
other  claims,  payable  from  the  general  rev- 
enues, from  the  dato  of  ito  filing. 

Reversed  and  remanded. 


WALEEBr-DURR  CO.  et  al.  v.  MITCHbLl 
et  al. 

(Sapreme  Court  of  Mississippi.  June  13,  1910.) 

Bqititt  (S  66*)— BfAxus— NECBSsrrr  or  Do- 
ing Equity. 

Defendant .  rented  land  to  another  for  a 
certain  emouot  of  cotton  aa  rent,  and  gocfa  other 
nbrented,  and  the  subtenant  thereafter  sold  two 
bales  of  cotton  to  plaiotUEs  in  payment  of  a 
debt  secured  by  a  trust  deed  on  bis  crop.  De- 
fendant, upon  leamins  of  the  sale  and  removal 
of.  the  cotton,  sued  oat  attachment  aminst  the 
tniant  for  rent,  and  the  writ  was  levied  on  the 
two  bales  bought  by  nlalntlfh,  whereupon  the 
totter  dgncd  a  replevin  toad  as  surety  for  the 
tenant  and  the  attachment  was  released,  and 
on  the  trial  Judgment  was  rendered  against  the 
traant  and  plaintiffs  as  surety  for  the  amoant 
oi^ the  rent  Defendant  had  a  landlord's  lien  on 


the  cotton  sold  to  plaintiffs,  which  was  suffi- 
cient to  pay  the  rent.  Beld,  that  plaintiffs 
could  not  enjoin  the  execution  of  the  judg- 
ment against  them,  even  If  the  attachment,  re- 
plevin bond,  and  judgment  were  void,  nnder 
the  maxim  that  one  seeking  equity  must  do 
eQuIty;  the  evidence  showing  that  defendant 
was  oititled  to  the  cotton  sold  to  them  nnder 
her  landlord's  lien,  and  plaintiffs  not  having 
offered  to  pay  her  the  value  <tf  the  cotton  which 
was  due  her  for  mat. 

fEd.  Note.— For  other  cases,  see  EJqulty,  Gent 
mg.  H  1S&-1S0;  Dee.  Dig.  I  66.*F 

Ax^ienl  from  Chancery  Court  Simpson 
County;  Sam  Whitman,  Jr.,  CSiancellor. 

Aetton  by  'Qie  Walker-Durr  Company  and 
othors  against  Cora  Mitchell  and  others, 
rrom  a  Judgmott  fw  dtfendants,  plaintUEa 
Bj^eaL  Affirmed. 

This  is  a  bill  to  enjoto  execution  of  a  Judg- 
ment of  the  Justice  of  the  peace  for  flOO  and 
costs,  by  the  aiH>ellant8,  Walkw-Durr  Com- 
pany and  others,  against  Mrs.  Cora  Mitchell, 
the  platotifT  to  the  JucU^ent,  and  the  Justice 
of  tlie  peace  who  rend^ed  the  judgment  and 
the  sheriff  who  had  the  execution  tor  levy, 
the  appellees.  The  court  below  rendered  a 
decree  In  favor  of  the  appellees,  dissolving 
the  Injunction,  and  for  the  amount  of  the 
Judgment  aouf^t  to  be  enjoined,  with  Inter- 
est and  coat  and  attorney's  fees.  The  con- 
trolling facts,  about  which  there  is  no  con- 
troversy, are  aa  follows: 

Mrs.  Cora  Mltehell  rented  some  land  to 
Hugh  Bass  for  the  year  1006,  for  which  Bass 
agreed  to  pay  her  1,000  pounds  of  lint  cot- 
ton. Bass  subrented  the  land  to  Jack  and 
Hoaea  QrlfOn.  In  the  fall  Jack  Griffin  sold 
two  boles  of  cotton  raised  on  Mrs.  Mitchell's 
land  to  Walker-Durr  Company  to  payment  of 
a  debt  he  owed  them  and  for  which  they  bad 
a  deed  of  trust  on  his  crt^.  The  Walker- 
Durr  Company  was  a  mercantile  corporation, 
Mrs.  Mitchell,  hMrtog  of  the  removal  from 
leased  premises  and  sale  of  thla  cotton,  sued 
out  an  attocbment  tor  rent  agatost  Hu^ 
Baas  before  a  Justice  of  the  peace.  The  Jus- 
tice of  the  peace  deputised  one  Lee,  who  was 
not  an  oflScer,  to  execute  this  writ  He 
levied  the  same  on  some  seed  cotton  on  the 
leased  premises  and  on  the  two  bales  of  cot- 
ton bought  hy  the  Walker-Durr  Company; 
and  the  latter,  for  the  purpose  of  retatolng 
the  cotton  to  tbelr  hands  and  releasing  the 
seed  cotton  from  the  levy  of  the  writ,  signed 
a  replevin  b<md  as  surety  for  the  tenant 
Hugh  Bass,  and  accordingly  the  attochment 
was  released.  This  bond  was  returned  toto 
conrt  and  at  the  time  fixed  for  trial  the  ten- 
ant, Hugh  Bass,  appeared  and  consented  to 
judgment,  and  the  Juatice  of  the  peace  there- 
upon rendwed  Judgment  against  Bass,  the 
tenant  and  Walkra'-Durr  C<mipany.  the  sure* 
ty  on  his  r^levin  bmd,  for  the  amount  of 
the  rent  $100,  and  costs.  From  this  Judg- 
ment an  appeal  was  taken  to  the  circuit 
court  and  by  the  circuit  court  dismissed,  and 
a  writ  of  procedendo  awarded. 
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Walker-Dorr  Company  allege  In  tbelr  bill 
that  they  owed  Mrs.  Cora  Mttdiell  nothing, 
and  the  Judgment  was  void  because  the  writ 
of  attachment  was  levied  by  Lee,  who  was 
not  a  constable  or  other  office  authorized 
to  levy  such  writs,  bavlng  been  appointed 
specially  so  to  do  without  authority  of  law, 
and  because  Judgmoit  was  rendered  against 
W.  M.  Dorr  as  surety  on  replevin  bond,  when 
In  fact  he  was  not  a  surety,  and  because  the 
replevin  bond  was  void  and  did  not  bind 
WalkeT'Dnrr  Company.  There  Is  no  dispute 
about  the  fact  that  the  two  bales  of  cotton 
bought  by  the  Walker-Durr  Company,  and 
the  other  cotton  on  which  the  attachment 
was  levied,  was  raised  on  Mra  Mitchell's 
p>ace,  and  the  rent  was  unpaid,  and  that  she 
had  a  landlord's  lien  on  all  the  cotton,  and 
the  value  of  1,000  pounds  of  lint  cotton, 
agreed  to  be  paid  as  rent,  was  9100. 

W.  M.  Lofton,  for  app^anta.  Hilton  & 
HUton  and.  J.  B.  SolUntn,  tor  appAUeett. 

ANDERSON.  J.  (after  stattng  the  facta  as 
above).  Tbe  decree  tbe  ooort  below  most 
be  afflrmed,  even  though  the  levy  of  the  at- 
tachment writ,  the  replevin  bond,  and  the 
Ji^gment  Bon^t  to  be  enjoined  are  void 
(which  ve  do  not  decide).  The  equitable 
maxim  that  "he  who  ee^  equity  must  do 
equity"  a^ilieB.  It  was  Incumbent  on  Walk- 
er-Durn  Company  to  allege  in  their  bill  and 
prove  that  th^  had  a  valid  defense  to  the 
demand  on  which  tbe  Jodgment  was  Comided. 
TtiM  Hxer  failed  to  do.  It  ia  alleged,  bat  not 
proven.  On  the  contrary,  the  evidence  In^ 
dlapntably  aliowe  that  tbey  pondiaBed  fran 
the  tenant  cotton  raiaed  on  the  leased  prem- 
ises of  BuflSdoit  valne  to  pay  the  xeaet,  there- 
by ODder  the  law  becoming  taAxMieA  to  the 
landlord,  BIra.  Iflt^ll.  for  Ihe  amount  of 
each  rent,  which  Is  tbe  demand  on  which  the 
Judgment  Is  fonnded.  They  will  not  be  per^ 
mltted  to  invoke  the  aU  of  a  court  of  equity 
and  at  the  same  time  withhold  from  Mrs. 
Mltchdl  tbe  value  of  the  cotton  In  their 
bands,  doe  her  for  rent  Stewart  v.  Broo^ 
62  Miss.  402;  Newman  v.  Taylor*  e»  Bliss. 
OTO,  18  South.  881. 

Comenlti  v.  Bank,  86  Miss.  662,  88  South. 
36,  does  not  overrule  the  Stewart  and  New- 
man Cases,  supra.  This  question  was  not 
decided  In  that  case. 


BOOND      HBNDBNHALL  LUMBER  OO. 
(No.  14.613.) 

(Snpreme  Court  of  Mlsslsslpi^.  June  20,  1010.) 

nxruREs  (I  21*)— Chattbl— Annexatiow. 

Where  an  engine  was  placed  oo  a  concrete 
foandation,  and  attached  thereto  by  eight  lU- 
inch  steel  bolts,  and  a  boose  afterwards  built 
over  it,  the  character  of  tbe  engine  was  not 
changed  from  that  of  a  chattel  to  realty,  bo  as 
to  become  a  fixture,  and  title  to  the  engine 


would  not  pass  to  the  graatee  In  a  deed  oonvv- 
Ing  the  land  oa  which  it  stood. 

[Bd.  Note.— For  other  cases,  see  Flxtnne, 
Cent.  Dig.  If  47-fie;  Dec.  BSfTl  21.*] 

Appeal  from  Circuit  Cour^  Simpson  Coun- 
ty;  R.  L.  Bullard,  Jnidge. 

Replevin  by  A.  B.  Boone  against  the  M«i- 
denliall  Lumber  Company.  Judgment  for  de- 
fendant, and  plalntUC  appeals.  Reversed  and 
remanded. 

This  is  an  appeal  from  a  Judgment  of  the 
circuit  court  based  on  a  peremptory  instruc- 
tion granted  for  appellee,  who  was  defendant 
in  a  replevin  suit  brought  by  an>eliant  to  re- 
cover possession  of  an  engine; 

J.  a  Oakea  and  HUton  &  Hilton,  for  appe- 
lant. (Carrie  ft  Cnrrie^  for  appellM. 

SMITH,  J.  The  question  for  determina- 
tion in  thia  case  is  whether  an  englue  In- 
stalled for  the  purpose  of  furnishing  motive 
power  for  a  planing  mill  was  so  annexed  to 
the  realty  as  to  become  a  fixture,  and  a  part 
thereof,  so  that  tlUe  thereto  would  pasa  to 
the  grantee  In  a  deed  conveying  the  land  m 
which  same  was  situated. 

The  testimony  simply  shows  that  ttie  «h 
glue  was  by  Qie  owner  of  the  land  {riaced 
upon  a  concrete  foundation,  attadied  thereto 
by  el^t  l^-lndi  steel  bolts,  and  that  afta* 
same  was  InBtaUed  a  house  was  built  ovw  It. 
Some  evldffiioe  was  offered  by  appellee  and 
excluded  by  the  court,  which  would  probably 
have  thrown  some  addltltmal  light  upon  the 
matter.  Tested  by  the  rules  annouuced  In 
Weather^  v.  Sleeper,  42  Miss.  732,  It  cannot 
be  said  that  the  character  of  the  engine  was 
changed  from  that  of  a  <Aattel  to  realty. 
Hie  peremptory  iostructton  granted  by  the 
court,  by  jrhich  It  held  that  this  had  been 
done^  was  wnmeons,  and  should  not  havfr 
hem  given. 

Reversed  and  remanded. 

SEALS  V.  PERKINS.    (No.  13.553.) 
(Si^reme  (>oort  of  MisaissippL    July  1910.) 
FtHT  majority  opinion,  see  61  South.  SOOL 

MATES  and  SMITH.  JJ.,  concur  In  the  re- 
sult of  the  case,  but  do  not  concur  In  tbe 
reascms  asslftned  thn-efor. 


POSTAL  TELEGRAPH  ft  GABLE  CO.  T. 
DICEERSON.    (No.  14.41Z) 
(Supreme  CJonrt  of  Misslsdppi.  June  20;  IftlO^ 

Appeal  from  Qrcnlt  Court;  Attala  Oonaty; 
G.  A.  McLean.  Judge. 

Action  by  Bnle  Didceraon  against  the  Postal 
TelegraiA  ft  Cable  Company.  Judgment  for 
plaintilf,  and  defmdant  appeals.  Affinned. 

W,  R.  Harper  and  J.  B.  Harris,  amicus  cane, 
for  appellant.  8.  U,  Dodd  and  VlowecB^  Fletch- 
er ft  Whitfield,  for  appellee. 

PER  CURIAM.  Affirmed. 
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OVSLBXT  T.  STATBL  (No.  14,842.) 
(Sopreme  Court  of  Miariniivi.   June  20,  1910.) 

Af>peal  from  Circuit  C!oni%  Desoto  Ooimty; 
W.  A.  Roane,  Jodce. 

Nathan  Oualej  was  ooBvleted  of  asMiilt  vitfa 
inteBt  to  UU,  and  appeal*.  Affimud. 

FaxlcT  ft  lAodeidal^  for  upeUanL  Jai.  B. 
McDowriU  AMt  Atty.  Gen.,  tot  the  State. 

PUB  ODBIAIC.  Afflnned. 


BUCHANAN  T.  STATEL   (No.  14,600;) 
(SapTeme  Coozt  ^  Hietitsiivi.  Jnne  ^  1010.) 

Appeal  from  Clrcait  Court,  Pontotoc  Ooanty ; 
Jno.  hT  Mitchell  Judge. 

C.  B.  Buchanan  was  convicted  of  illegally  aell- 
Inc  Intoxicating  liquors,  and  appeals.  Affirmed. 

Geo.  T.  Mitchell,  for  appellant.  Jaa.  B,  Mc- 
DoweU,  AbbL  Atty.  Oen..  for  the  State. 

PBB  OUBIAU.  Affirmed. 


■RmVES  T.  GOLI/UM.    (No.  14.453.) 
(Supreme  Court  of  MissiBsipE^.   June  20,  1910.) 

Araeal  from  Cinmit  Oart.  Smith  County; 
B.  Lk  Bnllard,  Jadce. 

Action  between  J.  B.  Beew  aad  Ll  Gollnm. 
From  tba  Jodgment,  Beerea  ^H>eals.  Affirmed. 

Hubfl*  ft  WilU.  for  anwllant.  J.  J.  Stabba 
Md  0.  S.  Gaatwell,  for  apptilee. 

PER  CUBIAM.  Affirmed. 


COPELANB  T.  CnMBEDEUiAND  TELBJ- 
PHONB  ft  TELEGRAPH  CO. 
(No.  14.40&) 
{Supreme  Court  of  Hindaiipid.  Jnne  20, 1010.) 

Appeal  from  Circuit  (3ourt,  Jones  County; 
Bobt.  Ij.  Bnllard.  Jidn. 

Action  between  J.  W.  Copeland  and  the  Cum- 
berland Tele^one  ft  Tel^raph  Company. 
Prom  tiie  judgment  Copeland  appeals.  Af- 
flnned. 

G.  B,  OutIb.  for  appellant  J.  B.  Harris,  for 
appellee. 

FEB,  CDBIAM.  Affirmed. 


HBABX  T.  P.  B.  MATHISON  IfPO.  00. 
(No.  14,402.) 
(Saprene  Omrt  of  Mississippi.  Jnne  20. 1910.) 

Appeal  from  CSrcnit  Court,  Jones  County; 
B.  £«.  Bollard.  Judge. 

Action  between  Jamea  A.  Hean  and  the  P. 
B.  HathlaoQ  Manofacturlng  Company.  From 
tfce  Judgment,  the  P.  B.  MatUaon  Mannfutur- 
lac  Company  appeals 

Hardy  &  Arnold,  for  appellant  Deavoun  & 
Shande.  for  appellee. 

PBB  OPR-T/W-  Affirmed. 


BOND  T.  STATBL   (No.  14,S18.) 

(Voimma  Court  of  If  iBsIaBi^i.   Jnne  20,  1010. 
On  Suggestion  of  Error,  July  4,  1910.) 

Om  SuggsstloB  of  Birur. 

OnHDiAi.  Law  (I  lOM*)— Amu.— Witna  or  Oz- 
cnmoNs. 

BzetpClim  naerred  to  Isaiuage  nsed  by  the  court 
In  the  presence  ot  ttte  Jury  in  ruling  on  oTldenee 
Is  waived,  and  so  cannot  be  oonaldered  on  appeal: 
■nch  language  not  bavlsg  be«n  aulgned  In  th« 


trial  ooort  as  ground  tor  new  trial  In  tbe  motion 

therefor. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  i  2m:   Dec  Dig.  1 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty: T.  H.  Barrett.  Judge. 

Omar  Bond  was  onTicted  of  crime,  and  ap- 
peala.  Affirmed. 

W.  G.  Erana  and  Jeff  I>.  McLendon,  for  ap- 

Eillant  Jaa.  B.  H^wdl,  Aist  Atty.  Qezk., 
t  the  Stata. 

VWR  CURIAM.  Affirmed. 

On  Suggestion  of  Erroi. 

SMITH,  J.  Appellant  "suggesta  that  the 
court,  in  affirming  tbe  judgment  of  the  court 
below,  may  have  OTerlooked  some  vital  matters 
in  connection  with  the  testimony  of  Edna  Davis, 
the  little  10  year  old  girl  upon  whose  testimony 
alone  this  defendant  baa  been  convicted  and 
etntenced  to  lite  impriKmment  In  the  state  peni- 
tentiary." 

The  matter  referred  to  was  certain  language 
used  by  the  trial  judge  in  tbe  presence  of  the 
jury  in  ruling  upon  the  admissibility  ctf  tbe 
testimony  of  this  witness.  This  assignment  ut 
error  was  not  considered  by  us  when  we  first 
had  this  cause  under  investLgation,  nor  can  it 
be  considered  by  na  now  for  ue  reason  that  this 
language  of  tbe  judge  was  not  assigned  in  the 
oourt  below  as  ground  for  a  new  trial  in  the 
motion  therefor;  consequently  the  exception 
reserved  thereto  at  tbe  time  same  was  used  was 
waived.  Richburger  t.  States  90  Misa.  80%  44 
South.  772. 


OSTKA  MEROANTIUD  00.  T.  WM.  ATKIN- 
SON BAOAT  GO.    (No.  14,47%} 
(Supreme  Ourt  ct  Mississippi.  June  30, 1910.) 

Appeal  from  Chancery  Court.  Amite  County ; 
J.  S.  Hicks,  Chancellor. 

Action  between  the  Osyka  Mercantile  Com- 
pany and  the  William  Atkmson  Bacat  Company. 
Prom  tbe  judgment  tiM  Mercantile  Company 
appeals.  Affirmed. 

Howie  ft  Howie  and  Potter  ft  Hindman,  for 
appellant  Caawdy  &  Caasedy,  for  appellee. 

PBB  CURIAM.  Affirmed. 


BBOWN     MeWILLIAMS.   (No.  14A79.) 
(&ipreme  Ctyart  of  Mlssisrippl.  June  20;  191O0 

Appeal  from  Cbancery  Court.  Coahoma  Coun- 
ty: M.  E.  Denton,  Chancellor. 

Action  between  Felix  Brown  and  R.  N.  Mc* 
Williama.  From  the  Judgment  Brown  appeals. 
Affirmed. 

Maynard  ft  FitzGeral^  for  appellant  O.  O. 
Johnston,  for  appellee. 

PER  CURIAM.  Affirmed. 


STATE  T.  MORRIS  et  al.    (No.  14.180.) 
(Supreme  C3ourt  of  Mis8lssln>i>  June  20,  1010.) 

Appeal  from  Circuit  Court  Adams  Oiunty; 
M.  HTwilUnson,  Judge. 

Action  by  tho  State,  tor  tlie  nee  nt,  etc., 
against  Thomaa  W.  Morria  and  others.  From 
a  Judgment  tor  defendants,  the  State  appeals. 
Affirmed. 

O.  F.  Bngia  and  H  H.  Dot;,  for  th«  State. 
Ek  H.  Bat^fl.  for  appelleea. 

MAYES,  G.  J.  The  prinripleB  of  thia  caae  am 
settled  by  the  case  of  Adama  t.  Miller,  SI  Mln 
613.  33  South.  4Sa. 

Affirmed. 


•ror  etaer  cases  see 


same  tople  aad  section  NUMBER  In  Dec.  *  Am.  Digs.  1M7  to  date, 
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ATLANTIC  COAST  UtNB  B.  CO. 
TURNER. 

(Saprema  Ooart  of  Florida,  Dlvlnon  B.  May 

21,  mo.) 

(Svllabut  by  the  Court.) 
Appsai.  and  Ebbob  (I  1004*)— Rbtikw— Ex- 

CIB8XT1!  DaHAQES. 

Where  the  evidmce  In  a  case  Is  each  aa 
to  warraat  the  finding  of  the  jury,  and  there 
is  no  certain,  ancontroverted  evidence  which 
woold  anthorize  the  appellate  court  to  say  Chat 
the  verdict  waa  excessive,  the  judgmuit  will 
not  be  revened  oo  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  SM^SHT,  Dec.  Dif.  | 
1004.*! 

Error  to  Circuit  Conrt,  "BuXk  Connty ;  3.  B. 
Wall,  Judge. 

Action  by  Owen  Turner  against  the  Atlan* 
tic  Coast  Une  Ballroad  Comttany.  Judgment 
for  plaintia;  and  defoidant  brings  error.  Af- 
firmed. 

Sparkman  &  Carter,  for  plaintiff  in  error. 
J.  W.  Brady,  for  defendant  in  error. 

HOOKER,  J.  Owen  Turner  sued  the  At- 
lantic Coast  Line  Railroad  Company  In  the 
circuit  court  of  Polk  county  for  damages  for 
Injuries  sustained  by  the  negligence  of  the 
railroad  company  in  permitting  a  box  car  to 
run  Into  a  wagon  on  which  Turner  was  rid- 
ing at  a  street  crossing  in  the  town  of  Mul- 
berry. Turner  was  thrown  from  the  wagon 
and  claims  to  have  been  Injured.  On  the 
trial  the  plaintiff  recovered  a  Judgment  for 
$2,500,  with  8  per  cent.  Interest  from  the 
2l8t  of  July,  1906.  The  defendant  has 
brought  tills  Judgment  here  for  review  on 
writ  of  error. 

The  only  question  insisted  on  here  by  the 
plaintiff  in  error  is  that  the  Judgment  is  ex- 
cessive. There  was  evidence  that  Owen  Tur- 
ner, the  defendant  in  error,  was  a  farmer  liv- 
ing on  the  Alafia  river  about  5  miles  from 
Mulberry.  He  had  a  small  farm  of  about  12 
acres,  upon  which  he  had  lived  about  20 
years,  and  upon  which  he  bad  raised  a  por- 
tion of  his  family  of  children.  He  cultivated 
the  farm  from  year  to  year,  and  when  he 
was  not  thns  employed  he  had  been  doing 
work  on  the  public  roads,  for  wtilcb  he  re- 
ceived $1.50  a  day.  At  the  time  of  the  al- 
leged Injury  Mr.  Turner  was  57  years  old. 
At  that  time  he  had  a  slight  rupture  or 
hernia,  which  had  never  before  given  htm 
any  special  trouble  or  prevented  him  from 
following  his  usual  avocations.  When  the 
wagon  he  was  in  was  struck  by  the  car,  It 
was  pushed  along  the  track  for  some  dis- 
tance, and  the  wheels  broken.  Mr.  Turner 
was  thrown  from  the  wagon,  and  pushed  or 
dragged  for  a  few  feet,  but  finally  rolled  off 
the  track.  He  claims  that  his  hernia  was 
Increased  and  aggravated  by  being  thus 
thrown  frwn  his  wagon  and  dragged  along 
the  track,  and  that  ever  since  he  has  suffered 


more  or  less  pain  In  hla  ba^  stomadi,  cbett, 
and  hlpa;  tiiat  he  bas  been  lncapa<^tated 
from  followins  bis  usual  avocatlonai  and  is 
not  able  to  do  a  day's  work;  that  he  will 
never  be  In  a  condition  to  labor  as  before  be 
was  hurt  There  Is  some  confusion  In  the 
testimony  of  the  physicians  as  to  the  extoit 
of  Mr.  Turner's  injuries,  and  as  to  whether 
they  are  remediable,  thoue^  they  seem  to 
think  his  oMy  remedy  is  a  su^cal  operation, 
which  might  ia  migiit  not  relieve  hlnk»  and 
which  he  might  or  might  not  surriTe.  Mr. 
Turner's  life  expectancy,  accordlns  to  the 
Amralcan  B:q)erlettce  Mortality  Tables  In  evi- 
dence was  about  16  years.  We  tblnk  that 
the  Jury  might  very  well  have  concluded 
from  tbe  evidence  Mr.  Turner's  capacity 
for  earning  money  and  working  his  farm  waa 
practically  destn^ed.  They  may  also  have 
concluded  from  the  evidence  that  his  earning 
capacity  as  » labwer  before  be  was  hurt  was 
as  mudt  as  9400  a  year,  and  this  sum  multi- 
piled  by  16  year^  bis  life  ezpectan<7,  would 
amount  to  $6,400.  The  presoit  value  of  tliis 
amount,  even  using  as  high  as  8  p&e  cent  In- 
terest as  the  basis  of  calculation,  will  IM 
$2,800.  This  Is  $aOO  more  than  tbe  Jury  al- 
lowed In  their  verdict,  and  leaves  out  of  con- 
slderation  any  compoisattoi  for  pain  and 
suffering  or  medical  expenses.  There  Is  no 
certain,  uncontroverted  evidence  la  this  case 
which  would  authorize  us  to  say  the  verdict 
and  Judgment  are  excessive. 
The  Judgment  below  is  affirmed. 

TAYLOR  and  PABEHILL^  JJ.,  ooncar. 

WHITFIELD,  a  X,  and  SHACKLErOBD 
and  COCKRELLk  JJ.,  concur  in  tbe  opinion. 

SHOMAKER  et  al.  v.  WATERS  et  aL 
(Supreme  Court  of  Florida,  Division  B.  May 
20;  19ia) 

f8vlliibv9  by  tJ^0  OowrtJ 

Husband  and  Wire  (8  137*)— Wife's  Sxp- 
abatb  e^atk— mobtoaqb  bt  hnsbaltd — 
Vauditt. 

Under  the  Constitution  and  laws  of  Florida 
a  husband  has  no  power  to  mortgage  the  crops 
grown  on  the  separate  statutory  rutl  estate  of 
his  wife,  without  her  written  consent  as  re- 
quired in  the  Constitution,  and  a  mortgage  on 
such  cro^  without  her  written  ctmsent,  «s 
thus  required,  is  VMd,  and  affords  no  basis  for 
a  claim  against  parties  who  buy  audi  crep& 

[Bd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  1  621 ;  Dec.  Dig.  |  m«] 

Error  to  Circuit  Oonr^  Jaduon  Comity ;  J. 
E  W<^fe,  Jndg& 

Action  by  J.  B.  Shomaker  and  another 
a^lnst  T.  Waters  and  anothw.  Jndgnunt 
for  defendants,  and  idaintUfft  Mug  trrar. 
Affirmed. 

See,  also,  47  South.  986. 

Wm.  B.  Farl^,  for  plaintiffs  in  oror.  D- 
J.  Jones,  for  def aidants  in  error. 


•ror  ether  oasis  see  same  tspio  and  section  NUKBBR  la  Dse.  ft  Am.  Digs.  1M7  ts  date^  ft  Reporter  Inisiss 
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HOOKER,  I.  The  plaintiffs  in  error  eraed 
the  defaidanta  in  error  In  the  drcnit  court 
of  JackBon  connt;  for  damages,  wlilcb  the 
dedaratiop  alleges  they  sustained  by  reason 
of  the  purchase  by  the  defendants  In  error  of 
certain  bales  of  cotton  from  one  J.  T.  B. 
Adams  upon  which  the  plaintiffs  claimed  a 
lien  by  virtue  of  a  mortgage  upon  all  the 
cotton,  com,,  and  other  products  grown  by 
Adnms  upon  his  farm  in  Jackson  county  dur- 
ing the  year  1904,  and  also  upon  a  gray  mare 
and  two  mules.  It  is  alleged  that  said  mort- 
pige  was  given  to  secure  the  purchase  price 
of  the  two  mnles,  amounting  to  ^5.60,  and 
also  to  secure  all  other  advances  made  by  the 
plaintiffs  to  said  Adams  in  money,  groceries, 
goods,  wares,  and  merchandise  to  aid  him, 
said  Adams,  In  the  business  of  planting  and 
farming  In  Jackson  county;  that  9814.60  ia 
still  due  upon  said  mortgage,  besides  Interest 
and  attorney's  fees;  that  the  cotton  crop 
raised  by  said  Adams  upon  his  farm  In  Jack- 
son county  In  1904,  was  subject  to  the  lien  of 
tbe  mortgage  and  liable  for  his  debts  afore- 
said; that  tbe  d^mdants  In  g^en^r,  1901, 
parcliased  of  said  Adams  three  bales  of  the 
lint  cotton  raised  on  his  farm  and  snbject  to 
the  aforesaid  Ueo,  and  did  place  the  same  be- 
yond  tbe  reach  of  the  plaintiffs,  to  their  dam- 
age (HP  $300i  It  is  alleged  that  the  mortgage 
was  dated  7th  of  December,  1903,  and  duly 
reeorded  In  the  record  of  mortgages  of 
Jadaon  county  on  the  10th  of  December, 
1903,  and  wu  dne  and  payaUe  October  1, 
2004.  Tbe  defendants  plea^  not  guUty.  and 
that  tbe  plalntifls  were  not  damaged  as  al- 
l^;ed.  Issue  was  Joined  on  these  pleas,  and 
a  trial  bad,  which  resulted  In  a  Judgment 
for  the  defoidants.  The  plaintiffs  are  here 
on  writ  of  error  to  this  Judgment. 

There  are  a  large  number  of  assignments 
of  error;  but,  as  it  seems  to  us  the  whole 
case  ct  tbe  plaintiffs  turns  on  one  point,  we 
nhall  cooflne  onrscdres  to  the  consideration  of 
that  question.  It  Is  shown  in  the  evldoioe 
that,  when  the  mortgage  was  executed  upon 
which  the  iflaintlffs  base  their  rlgbte,  J.  T.  B. 
Adams  was  married  to  Mrs.  B^te  SdioujHte. 
He  lived  with  her  on  her  own  fftrm,  and  the 
cotton  which  Adams  sold  the  defendant  was 
raised  on  his  wife's  farm.  It  does  not  ap- 
pear that  she  contracted,  or  authorized  her 
husband  to  contract,  any  part  of  the  debt  se- 
cured the  mortgage.  Mrs.  Schonj^  says 
that  the  cnp  raised  on  her  farm  was  her 
crop.  She  paid  for  some  of  the  labor  em- 
idoyed  by  Adams  In  raising  the  crop,  and  for 
a  part  at  least  of  the  fertilizer.'  and  also  fur^ 
ui^ed  tbe  prorlsifHis.  Adams  appears  to 
have  left  his  wife  In  the  latter  part  of  1904. 
She  says  she  culUvated  all  the  farm,  and 
called  it  hW  farm;  that  the  crop  was  made 
by  her  children  and  the  hired  man.  Adams 
settns  to  have  furnished  the  mules  that 
worked  on  the  farm,  and  to  have  had,  as  the 
bnrtiaiid  of  his  wife,  some  sort  of  ccmtnA  over 
the  farm.  It  does  not  appear  that  he  had 
any  Interest  In  the  farm  or  the  crops,  other 


than  that  which  the  statute  gives  him.  The 
mortgage  Is  not  signed  by  Mrs.  Schouppe 
(Adams),  nor  doee  it  appear  that  she  in  any 
way  authorized  its  aecntlon.  We  are  thus 
brought  face  to  face  with  the  gnestlon  wheth- 
er a  hnsbaud,  under  our  Constitution  and 
statutes,  has  any  authority  or  right  to  mort- 
gage the  crops  grown  on  bis  wife's  land  to 
secure  his  own  obligations  without  her  con- 
sent given  as  provided  In  the  Constitution. 
We  presume  that  tbe  plaintiffs  rely  upon  sec- 
tion 2208,  Oeueral  Statutes  of  1906,  whldi 
provides  that  any  person  may  give  a  lien 
upon  crops  and  products  for  advances  pro- 
cured to  aid  him  in  planting.  We  do  not 
think  this  section  of  the  statutes  can  be  held 
to  authorize  a  person  to  give  a  lien  upoh  any 
crop  or  product  which  Is  not  his  own. 

Article  11  of  the  present  Constitution  is  as 
follows: 

"Section  1.  All  property,  real  and  personal, 
Of  a  wife  owned  by  her  before  marriage,  or 
lawfully  acquired  afterwards  by  gift,  devise, 
bequest,  descent,  or  purdiase,  shall  be  her 
separate  property,  and  the  same  shall  not  be 
liable  for  the  debts  of  her  husband  without 
her  consent  given  by  some  Instrument  In  writ- 
ing, executed  according  to  tbe  law  rejecting 
conveyances  by  married  women. 

"Sec.  2.  A  married  woman's  separate  real 
or  personal  property  may  be  charged  In  equi- 
ty and  sold,  or  the  nses,  rents  and  profits 
there(tf  sequestrated  for  the  purchase  money 
thereof;  or  for  mon^  or  thing  due  upon  any 
agreement  made  by  her  in  writing  for  the 
benefit  of  her  s^arate  property;  or  for  the 
price  of  any  pnq;>erty  purchased  by  her,  or 
for  labor  and  material  used  with  her  knowl- 
edge or  assent  In  the  ccmstructlon  of  build- 
ings, or  repairs,  or  Improv^ents  upon  her 
proi^erty,  or  for  agricultural  or  other  labor 
bestowed  thereon,  with  her  knowledge  and 
consent 

"Sec.  8.  The  L^lslature  shall  enact  such 
laws  as  shall  be  necessary  to  carry  Into  ef- 
fect this  article" 

When  tbe  case  of  Marye  Boot^  27  Fla. 
463,  S  South,  eao,  was  decided,  it  involved  the 
construction  of  the  constitutional  provision 
of  1868t  regarding  the  propectf  rights  of  mar- 
ried women.  Tbe  constitutional  provislim  at 
tbat  time  (paragraph  26,  art  4^  was  as  fol- 
lows: "All  property  both  real  and  personal 
of  tbe  wife  owned  by  her  before  marriage  or 
acquired  aftorwards  by  gift  devise,  descent 
or  purdiase  shall  be  her  separate  propwty 
and  not  liable  tor  the  debts  of  her  husband." 

It  was  contoided  In  the  above-cited  cas^ 
under  the  statutes  and  law  as  It  then  existed, 
the  rents  uid  profits  of  the  wife's  land  be- 
longed to  the  htuband  and  could  be  subject- 
ed to  tbe  payment  ot  bis  debts.  But  the 
court  hdd  otherwise.  It  was  held  that  the 
beneficial  use  of  the  wife's  ifnd  could  not 
be  subjected  by  credltws  to  tbe  payment  of 
these  debts ;  that  tlie  only  quallflcatloh  was 
the  statutory  prorlslim  "that  tbe  pn^erty  at 
tbe  fonale  shall  remain  in  the  care  and  man- 
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acement  of  Ote  hnriNud,**  and  Uiat  tUs  pro- 
Tlao  was  to  tw  strlctlr  anutmed;  tliat  "tiie 
title  to  the  wlftfa  ^operty  shall  not  be  tak- 
en on  execution  for  her  bnaband'a  debts,  yet 
the  ^operty  ab^  ranaln  In  the  care  and 
managenmt  of  the  htuband.  Thia  waa  noth- 
ing more  than  consigning  to  the  care  and 
management  of  the  husband  tba  wife's  prw- 
erty,  with  the  nnmlatakaUe  declaration  that 
the  titte  to  It  (dionld  eontlnne  aerate,  Inde- 
pendent, and  beyond  the  control  of  her  Awa- 
bond,  and  the  property  ahould  not  be  takm 
Oifatntt  her  wOI  to  pay  his  creditors."  de 
fnrfihw  dlscosahm  of  this  question  In  the 
opinion  emphaslzea  the  pn^oaltlon  that  the 
rents  and  proflta  of  the  wife's  land  did  not 
become  the  hndxind's  by  ylrtqe  of  the  pn^ 
Tlalon  giving  him  the  control  and  manage* 
ment  ot  the  property*  or  tqr  ^rtoe  (tf  other 
provisions  ot  the  8tatut& 

The  Constitution  of  1SB6  does  not  modify 
or  change  the  r^tl(m  of  the  husband  to  t3ie 
wife's  property  thus  ascwtained  In  the  case 
of  Marye  r.  Boot,  supra,  except  that  it  pro- 
Tides  spedflcally  how  her  separate  property 
may  be  made  liable  for  bis  debts ;  that  la  to 
say,  with  "her  consent  given  by  aome  Instru- 
ment in  writing  executed  according  to  the 
law  respecting  conveyaitcea  married  wo- 
men." It  aeems,  therefore^  to  be  settled  that 
the  rents  and  proflta  of  a  wife'a  aqparate 
statutory  prop»ty  are  her  property.  Tba 
title  to  the  cropa  raised  on  her  land  by  her 
husband  la  prima  fade  In  her,  and  not  in 
him. To  hold  that  the  orops  rahwd  f>y  the 
husband  on  the  wlftfs  land  are  fala,  and  the 
title  to  them  la  in  blm,  would  be  equivalent 
to  depriving  her  of  the  title  to  the  rents  and 
profits.  For  otiier  features  of  tiw  law  niatr 
ing  to  a  married  woman'a  property  rights, 
see  Fritz  v.  ffemandea,  40  VIA.  818^  84  South. 
316;  Graham  v.  Tucker,  fi6  Fla.  807,  47 
South.  063,  19  I*.  B.  A.  (N.  S.)  631;  Mloon  v. 
McDonald,  05  Fla.  770,  46  South.  291.  This 
la  not  a  aolt  to  anbject  a  married  wwnan'a 
property  in  equity  or  otherwlaa  Wo  are 
simply  required  to  determine  aa  a  matter  of 
law  whether  the  huMmnd,  irithout  the  writ- 
ten consent  of  hla  wife  aa  required  In  tiie 
Oonatltutlon,  can  lawfully  mortgage  Uie  crops 
on  her  land.  It  la  admitted  by  the  idalntlff 
in  error  that  the  land  l^ltmced  to  Mrs. 
Schouppe  before  Adams  married  her,  and  be- 
longs to  her  yet  It  does  not  distinctly  ap- 
pear irtiether  her  title  is  a  legal  or  an  equita- 
ble one;  but  the  witnesses  call  it  her  land 
and  her  farm,  and  we  presume  that  they 
mean  she  baa  the  legal  title  to  the  land,  aa 
this  ia  the  usual  custom  among  the  lalt^  in 
speaking  of  legal  tltlea.  If  her  title  la  an 
equitable  <me,  we  do  not  aee  how  tJut  fact 
could  give  validity  to  the  mortgage  in  this 
case.  Our  oi^lon  is  that  the  mortgage  upon 
which  plalntlCa  rtiy  to  give  them  a  Hen  on 
the  cotton  bought  by  tbe  defendants  is  void 
as  to  cotton  and  other  products  ot  Mrs. 


SChoui^a  land,  and  afforda  no  bails  tat  a 
dalm  against  the  defendants. 

We  have  not  considered  any  other  qtteation 
as  to  the  right  ot  actiim. 

The  Judgment  bdow  is  afllrmed. 

TAYLOR  and  PARKHIU^  JJ.,  ooncor. 

WHITFIELD,  a  J.,  and  8HAGKLBF0RD 
and  OOCKRELL^  JJ.,  concur  In  the  opinion. 


ARCADIA  MEROAMnLO.  Oa  BRAN- 
NINO  et  nx. 
(Snprone  Oonrt  oi  Florida,  IMvlslon  A.  May 
9,  1910.) 

(SyUalut  iv  the  Court.) 

1.  EQurrr  ({(  148,  223*>— Plradih&— "Mulh- 
FABiona." 

A  bill  of  complaint  may  be  deraied  to 
be  maltifariooa  when  it  states  distinct,  sepa- 
rate, and  indei>endent  eqoitiei  that  can  better  Iw 
adjudicated  In  more  than  one  suit.  Unless  mol- 
tifariouaaeBs  clearly  appears  from  the  allega- 
tions of  a  l>iil  of  complaint.  It  is  nxA  snbject 
to  a  demnrrer  on  ttiat  ground. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  IS  341-367.  502 ;  Dec.  Dig.  »  14a,  223.* 

For  other  definitions,  see  Wards  and  Phrase^ 
vol.  8,  p.  7726.] 

2.  Equitt  1^)— Fuunnro— MUX.TIFABX- 

OUSNESS. 

Where  the  parties  complainant  in  an  equity 

Siroceedinc  have  a  common  interest  in  the  sub- 
ect  of  toe  litigation,  and  have  some  relation 
to  each  other  growing  out  of  the  common  in- 
terest, and  the  allegations  at*  of  a  single  dis- 
tinct equity,  aa  to  which  a  specific  relief  Is 
prayed  agaioat  a  tingle  defendant  the  bill  ot 
complaint  is  not  multifarioua. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cmt. 
Dig.  H  842,  868-S70;  Dec.  Dig.  1149.*] 

Appeal  from  Circuit  Court;  De  Soto  Oonn- 
ty  :  J.  B.  Wall,  Judge. 

Bill  by  Alpha  Braiming  and  wife  against 
the  Arcadia  Mercantile  Company.  A  demurs 
rer  to  the  bill  waa  overmled,  and  defendant 
appeala.  Affirmed. 

W.  B:  Leitner,  tar  appdlaat  JncL  W.  Bur- 
ton, for  aivellees. 

WUXTFISLD,  O.  J.  Tte  aii^neeoL  hus- 
band and  wlf^  filed  a  bill  tu  equity  In  the 
circuit  court  for  De  Soto  connty  against  tSM 
appellant.  In  which  It  la  la  substance  alleged 
that  Alpha  was  the  owner  In  ftte  simple  and 
in  xKWsesslM  of  eortaln  described  land,  and 
for  a  valuable  consideration  moving  tnm  the 
wife  conveyed  the  land  to  her,  and  she  toalk 
and  holds  possession;  that  the  appelant 
here  procured  a  Jndgmmt  against  J.  H.  Jen- 
kins and  Alpha  Branning  Indlvldnally  vpoa  a 
service  made  only  <m  J.  H.  Jenktaia,  whoi  no 
partnerahlp  relation  existed  between  them; 
that  the  land  was  sold  under  an  ezecotlon 
to  the  appellant  The  prayer  Is  for  a  cancel- 
lation of  the  Jndgmoit  and  deed  ot  eonv>y* 
ance,  and  for  general  relief.   A  demurrer  to 
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the  un  wu  OTtrrnled,  and  'on  appeBl  Um 
■ole  amtentlon  It  that  tbe  bUl  of  ccmiplaliit 
la  mnltlAurlAuL 

A  bill  of  conqdalnt  may  be  deemed  to  be 
mnltlfarknn  when  It  states  distinct,  sepa- 
rate.  and  Independent  equities  that  can  bet- 
ter be  adjndlcatad  In  more  ttian  one  salt. 
Unless  mnltlfarlonsnefls  dearly  ai^eara  from 
tbe  allegathms  of  a  bUl  of  complaint;  It  Is 
not  subject  to  a  demnner  ini  that  ground. 
See  Mnrrtil  t.  Peterson,  S7  Ha.  48(^  49 
South.  81. 

Where  the  parties  complainant  In  an  ednlty 
proceedlns  bare  a  common  Interest  in  tbe 
■Direct  of  the  litigation,  and  hare  some  rela- 
tion to  each  ofber  growing  ont  of  the  com- 
mon tuterest,  and  the  all^atlons  are  of  a 
single  distinct  equity,  as  to  whlcta  a  qtedflc 
rtiief  is  prayed  against  a  single  defendant, 
tbe  bill  of  complaint  Is  not  multifarious. 

Whether  the  hasband  or  the  wife  was  tbe 
reel  owner  of  tbe  land,  the  allegattons  of 
the  bill  of  complaint  made  them  botb  ^per 
parties  complainant,  and  the  relief  sought 
asainst  a  sole  defMidant  is  based  upon  allega- 
ttons of  a  distinct  equily. 

The  Interlocutory  order  appealed  from  la 
nfflnned. 

SHAOSLBFOBD  and  OOOERBLU  33^ 
concur. 

TATLOB,  P.  J.,  and  HOOKBSt  aadPABK- 
HILL^  JJ.,  concur  In  the  opinKm. 


RAT  T.  WILUAMB  PHOSPHATB  00.  et  oL 
(agpreme  Oonrt  of  Florida.  May  9^  1910.  Be- 
bearing  Denied  Jons  9,  1910.) 

1.  Oouwm  a  4S1*)  — FoBxcnjOsnax— Dkeo  — 

COLLATKUX.  ATTAOE. 

A  mastei'B  deed  onder  forecloenn  proceed- 
fngB  Id  ose  drcnlt  will  not  be  declared  void  in 
anotber  drcult  In  bebnlf  of  one  not  a  partr. 
bat  who  bad  aetnal  kaowledn  of  the  proceed- 
ings nrior  to  tbe  eale.  npon  allegations  of  ^ud 
m»  between  the  orifdnal  parties,  jurisdictional 
facts  appearing  In  the  fcffmer  case. 

gU.  Note.— For  other  cases,  see  Conrts,  Dec 
.  I  481.*] 

2.  GOTTBTS   (i  480*)— REffTBAIinNa    SUIT  IN 
OOUBT  OF  OO-OBDIHAn  JtnnoicTiON. 

One  eonrt  of  eqnity  tbonld  not  enjoin  a 
par^  from  proceeding  la  another  court  of 
eqni^  of  eqnal  and  co-ordinate  jurisdiction 
merely  beeaose  of  convenience. 

[Eld.  Note.-^or  other  cases,  see  Courts,  Cent 
Dig.  H  mO-1278;  Dec.  Dig.  |  48a*T 

S.  Oonsrs  (%  47S*)— JuBisnionon  — Oouarrs 

or  Oo-OBonfATT  Powra. 

As  between  eonrts  of  co-ordinate  power,  the 
one  first  acqalriog  jurisdiction  of  the  subfect- 
matter  sboald  as  a  general  rale  be  pemutted 
to  retain  It  to  the  end. 

[Ed.  Note.— For  other  caws,  see  Courts,  Cent 
Dig.  H  1229-1230;  Dec.  Dig.  S  475.*] 

In  Banc.  Appeal  from  Circuit  Ooort,  Citrus 
Ooim^;  W.  8.  Bnllodc,  Judge. 


BUl  by  Walter  Bay  against  tba  Williams 
Phosptuts  Company  and  another.  A  demur- 
rer to  die  bill  was  sustained,  and  ctHuplaln- 
ant  appeals.  Affirmed. 

H.  li.  Anderson  and  H.  M.  Hampton,  for 
appellant.  EL  B.  Ounby  and  M.  O.  Gibbons, 
for  appdlees. 

COGKBEtE<U  J.  Upon  the  return  of  this 
case  (6S  Fla.  728,  46  South.  158),  the  bill  was 
amended  and  a  demurrer  thereto  sustained, 
from  which  this  appeal  is  taken. 

The  bill,  as  now  before  us,  prays  the  judge 
of  the  Fifth  judicial  circuit  to  cancel  a  deed 
of  Bale  made  and  confirmed  under  a  decree 
of  foreclosure  and  sale  rendered  by  the  judge 
of  the  Sixth  jndldal  circuit  because  of  fraud 
npon  the  letter's  jurisdiction.  It  Is  alleged 
that  a  1^  of  complaint  was  filed  in  1896  In 
Pasco  county  within  the  Sixth  circuit  to  en- 
force a  mortgage  lien  given  by  the  Globe 
Phosphate  Company  to  the  St.  Petersburg 
State  Bank  as  troBtee,  npon  which  a  final 
decree  was  entered  In  1902;  that  Ray  pur- 
chased the  lands  named  in  the  mortgage  tak- 
ing possession  In  1901,  without  actual  or  con- 
structlTe  knowledge  of  the  foreclraure  pro- 
ceedings, and  was  not  made  a  party  thereto ; 
that  the  mortgage  was  coUuslre  and  void  by 
reason  of  certain  acts  of  one  Bishop  who 
was  president  of  the  phosphate  company  and 
the  bank;  that  all  the  lands  named  in  the 
mortgage  lie  In  the  Fifth  circuit,  bat  that  to 
confer  ostensible  Jurisdiction  on  the  judge  of 
the  Sixth  drcult  advantage  was  taken  of  a 
provision  in  the  mortgage  covering  after-ac- 
quired property.  In  that  Bishop  ont  of  his 
personal  funds  procured  a  conveyance  of  a 
half  interest  in  a  small  tract  of  land  in  Pasco 
cotbty  to  the  corporation  mortgagor. 

E]zactly  when  Ray  learned  of  the  proceedr 
Inge  la  not  shown,  but  It  does  appear  that 
he  knew  of  them  tiefore  the  sale  took  place 
and  notified  Trice  of  his  adverse  holding. 
No  attempts  were  had  In  that  suit  to  atop 
the  sale  or  to  show  fraud  In  fact  upon  the 
court's  jurisdiction.  It  cannot  now  in  view 
of  tbe  admitted  fa^ts  be  argued  that  upon 
the  face  of  the  record  the  judge  of  the  Sixth 
drcult  had  not  jurisdiction  to  enter  the  de- 
cree that  was  entered,  and,  with  the  actual 
knowledge  then  posaesaed  by  Ray,  he  should 
have  applied  to  that  forum  for  relief. 

We  need  not  now  concern  ourselves  with 
the  lis  pendens  statute^  As  Incidental  to  the 
prayer  that  the  master's  deed  be  declared 
null  and  Told,  the  bill  alle^  an  abortive  at- 
tempt to  sue  out  a  writ  of  assistance  and  a 
fear  that  other  attempts  will  be  made.  This 
la  not  a  case  where  a  court  of  equity  is  ask- 
ed to  enjoin  an  action  at  law,  but  where  one 
court  of  equity  Is  asked  In  effect  to  enjoin  a 
party  trom  proceeding  in  another  court  of 
equity  of  eqnal  co-ordinate  and  prior  jurisdic- 
tion mwely  because  of  physical  conroilenee. 

The  general  rule  is,  ss  between  courts  of 
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co-ordinate  power,  Ihe  first  acquiring  Juris- 
diction of  the  aobject-matter  la  permitted 
to  retain  ft  to  the  end,  and  there  la  not  suffi- 
cient showing  here  to  Justify  an  exception 
to  that  rule. 
The  order  is  affirmed. 

WHITFIBIJ>,  a  J.,  and  TAYLOR,  BOOK- 
ER, and  PARKHILI4  jrj.,  concur. 

SHACKLBFORD,  J.,  dlaqnallfled. 


OUVBB  TBAZBZ. 

(Supreme  Court  of  Alafcoma.   May  12,  1910;) 

OoufiTS  <5  62*)— Teems. 

Under  Code  1907,  {  ^245,  authorizing  a 
term  of  dicnit  court  in  a  particular  conatr  on 
die  third  Monday  after  the  third  Monday  In 
September,  continuing  two  weeks,  a  judgment 
rendered  October  16,  1909,  is  not  void,  as  ren- 
dered at  a  time  not  authorized  by  law. 

[Ed.  Note.— For  other  oases,  see  Courts,  Cent 
Dig.  8  207 ;  Dec.  Dig.  S  62.*} 

Appeal  from  (Mrcnlt  Court,  Elmore  County ; 
W.  W.  Pearson.  Judge. 

Action  between  Alex  Oliver  and  W.  E.  Vea- 
Eey.  From  the  Judgment,  Oliver  aiq)ealB. 
Affirmed. 

Frank  W.  Lull,  for  appellant.  T.  O.  HU- 
yar,  tor  apptilee. 

SATRB.  3.  This  appeal  Is  from  a  ju6g- 
meut  rudered  In  ttie  circuit  icoun  of  Elmore 
<m  October  15, 1909.  Appellant* a  aaserttoi  Is 
that  the  Judgment  Is  void,  for  the  reaiwn  that 
the  court  la  ahown  by  the  record  to  have  beoi 
held  at  a  time  not  authorized  by  law.  The 
court  waa  bdd  as  provided  In  section  8245  of 
the  Code,  and  the  Identical  objection  here 
taken  waa  disposed  of  adversely  to  appel- 
lant's contraitlon  in  State  ex  rel.  O^sni  v. 
Pearaon,  160  Ala.  131,  49  fiouth.  230. 

The  Judgment  will  be  affirmed. 

Affirmed. 

DOWDDIX,  a  J.,  and  SIBfPSON  and  Mc- 
GLBLIiAN,  JJ.,  concur.  * 


OITT  OF  BIRMINGHAM  T.  STEffHHNS  ft 
KERR. 

(Supreme  Oourt  of  Alabama.    May  12,  1910i) 

1.  iNTOXICATIIfa  tjIQUOBS  10*)— MuiTIOIFAEi 
C0nP0BATI0ITB~P0WBBS. 

A  municipal  corporation  can  exerdse  only 
such  powers  as  are  clearl;  comprehended  In  the 
grant  of  power,  or  necesaarily  implied  there- 
from, or  incidental  to  the  purpose  and  object  of 
the  corporation :  and  a  city  may  not  adopt  an 
ordinance  proTtaiag  for  the  seizure  and  destruc- 
tion of  intoxicating  liquor  held  for  unlawful 
purpoBe&  unless  specially  authorized  bo  to  do 
by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent.  Dig.  H  7-12;  Dec.  Dig.  i  10.*] 


2.  iNToxxcAinra  Ltqifobs  Q  10*)— OiDZHAir- 

Code  1907,  |  1251,  authoridng  mnnidpal 
corporations  to  adopt  ordinances  and  to  en- 
force obedience  thereto  by  fine  and  imprison- 
ment, does  not  authorize  a  city  to  seize  and  de- 
stroy int«aicating  liquor  held  for  unlawful 
purposes,  thonrii  the  owner  thereof  has  been 
convicted  of  viuating  the  pnrtittHtlon  law. 

[Ed.  Note.— For  other  csaeB,  see  Intoxicating 
Uqnon,  Cent.  Dig.  H  7-12rx»e&  Dig.  f  10.*] 

3.  INTOXICATINO  litQUOBB  (S    lO*)— fiEIZUSB 
AND  DeSTBUCTION  OF  lilQUOBS— OBDinAKCES. 

A  city,  seizing  and  destroying  intoxicatins 
liquors  held  for  unlawful  purposes  under  a 
daim  of  ilsht,  because  the  owner  of  tbe  Uqaor 
has  been  convicted  of  violating  the  prohibition 
law,  cqnnot  Justify  the  act  on  the  ground  that 
Code  1907,  I  1278,  gives  it  the  right  to  abate 
nuisances. 

[Ed.  Note.— For  other  cases,  see  Intoxieathw 
Lfquors,  Cent.  Dig.  81  7-12;  Dea  Dir.  I  IOl*] 

Appeal  from  City  Court  of  Birmingham ; 
a  C.  Nesmlth.  Judge. 

Action  by  Stephens  ft  Kerr  against  the  City 
of  Birmingham.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.  Affirmed. 

R.  H.  Tbach,  for  appellant.    tTllman  ft 

Winkler,  for  appellees. 

ANDERSON.  J.  As  stated  In  brief  of  coun- 
sel for  the  appellant,  the  only  question  to  be 
considered  upon  this  appeal  is  the  validity  of 
an  ordinance,  set  up  In  the  special  plea.  In 
so  &r  as  it  provides  for  a  e^nre  and  de. 
atruction  of  Uqnor  held  for  unlawful  purpos- 
es. Whether  the  state  has  the  tight  to  s^ze 
and  destroy  we  need  not  decide,  as  the  idtj 
would  not  have  the  rlfllit  to  do  so,  unless  au- 
thorized by  the  Legislature,  even  If  the  right 
existed  in  the  state.  It  ia  a  well-eatabllshed 
principle  that  ratmidpal  corporations  can  cs- 
erclse  only  snch  ^wers  as  are  dearly  com- 
prehended In  the  grant,  or  nocoasarily  Im- 
plied, or  that  tnxy  be  Incidoital  to  Oie  pnr- 
poae  and  object  of  the  corporation.  parte 
Mayor  of  Florence,  78  Ala.  tid.  Section  iSSl 
of  tlie  Code  ct  1907  audiorlzes  nrauidpal  cor- 
porations to  adt^t  ordinances  not  Inconsist- 
ent with  tbe  laws  of  the  stat^  and  to.  pro- 
vide for  the  saf^,  promote  the  healtti,  etc.. 
of  the  inhabitants,  and  to  enforce  obedience 
to  Budi  ordinances  by  fine  not  aceedlns  f  100 
and  by  Imprlsonmoit  or  liard  labor  not  ex- 
ceeding six  months,  one  or  both.  It  Is  dear 
that  the  dty  derires  no  right  to  seise  and  de- 
stroy property  under  this  section  as  a  pun- 
ishment ft>r  violating  Its  ordinances,  or  to 
enforce  obedience  thereto^  as  the  on^  right 
to  punlidi  is  fixed  1^  fine  and  lmprla<Himait, 
one  or  both. 

It  Is  farther  Insisted  that  section  1278  of  • 
the  Code  of  1907  gave  the  city  the  right  to 
abate  nuisances,  and  that  the  liquor  was  kept 
for  unlawful  purposes,  snd  was  therefore  a 
nuisance  per  ae.  Whether  it  was  or  was  not 
a  nuisance,  <a  the  cUy  would  have  the  right 
to  abate  same  summarily,  and  to  destror  the 
property,  upon  that  theory,  whldi  may  be 
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doubtful  (29  Cyc.  1318).  we  need  not  dedde, 
as  the  plea  In  ^nestlra  proceeds  upon  tbe 
Idea  that  the  dtfendant  had  the  right  to  de- 
stn^  the  IJqoor  iwcame  the  plaintiff  had  be«Q 
convicted  40r  vitflatliv  the  iHvhtbltion  law. 
The  malDtenance  of  a  nuisance  and  the  right 
to  abate  the  same,  and  to  snnunarlly  destroy 
tbe  UquOT  In  ordier  to  do  so*  Is  foreign  to 
the  said  plea. 

We  have  considered  tlie  only  point  argned 
and  Insisted  npon  In  l»ief  of  counsel  for  ap- 
pellant, and  In  dlspoidng  of  same  we  do  not 
wish  to  be  understood  as  heading  that  ttie 
<dty  woold  be  liable  for  the  acts  of  its  officials 
in  the  enforcement  of  a  Told  ordinance.  20 
Am.  &  Bng.  EDcy*  of  Law,  p.  1105.  The  ac- 
tion,^ the  trial  court,  however,  in  rendering 
Judcpuent  fto  the  plaintiff  upon  the  facts,  Is 
not  urged  as  error  In  brief  of  coons^. 

The  Judgment  of  the  city  court  Is  affirmed. 

DOWDELL,  O.  J.,  and  SATBB  and  E7- 
AKS,  JJ.,  concur. 

M.  WBINSTBIN  ft  SONS  T.  TIELDING 
BROS.  &  CO. 
(Supreme  Oonrt  of  Alabama.    May  12,  1010.) 

1.  AtTAomiENT  (J  308*)— Glaiics  or  Thibd 
Pabtt— Burden  of  Proof. 

On  the  trial  of  the  riKht  of  property  be- 
tween a  claimant  of  attached  goods  and  the 
plaintiff  in  attachment,  plaintiff  must  prove 
the  levy  of  process  to  make  oat  a  prima  facie 
case,  and  was  not  entitled  to  recover  where  no 
attachment  or  levy  were  shown  to  have  been 
made. 

lEd.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  a  1102-1113;  Dec.  DI«.  $  308.*] 

2.  CvxoENCK  (1  158*)— Best  EWidbkcb— Saub. 

A  sale  and  delivery  of  goods  need  not  be 
proved  by  the  Introdncoon  of  die  bill  of  lading. 

rEd.  Note.— For  other  cases,  see  EMdenc& 
Gent.  Dig.  H  474H,  615 ;  Dec  Dig.  S  158.*] 

8.  Appeal  and  Error  (fi  10S6*)— Habiclebs 
BSbrob— Exclusion  op  Evidence. 

Where,  in  attachment  proceedioga,  certain 
goods  sold  by  plaintiff  to  claimants  were  not 
identified  as  pert  of  the  goods  sought  to  be 
attached  as  defendant's,  any  error  in  excluding 
evidence  as  to  the  sale  and  delivery  of  sach 
goods  was  harmless;  it  being  immaterial  what 
goods  were  sold  the  claimants, 

tEd.  Note.— For  other  cases,  see  Appeid  and 
Error,  Cent.  Dig,  {{  4187-4207;  Dec.  Dir.  5 
1056.«] 

4.. Witnesses  (S  37*)— Competenct— Knowl- 
KPOB— Actions— Aduission  of  Evidkncb. 
One  who  saw  goods  sold,  and  knew  that 

they  were  sold,  conld  testify  to  the  sale,  though 

ho  did  not  sell  them  himself. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 

Cent  Dig.  il  80^ ;  Dec.  Dig.  |  87.*) 

S,  Attachment  (J  308*)— Pbocbedings— Pab- 

TIES— DeFEN  DANTS  . 

In  proceedings  oq  a  claim  by  third  parties 
to  property  levied  on  by  plaintiff  in  attachmeot 
Msinat  8.  L.  W.,  ft  was  immaterial  whether 
S.  I*  W.  was  a  man  or  woman ;  no  qaestioo  of 
coverture  being  involved. 

rB3d.  Note.— For  other  cases,  see  Attachment, 
Dec,  Dig.  S  80&*1 


6.  Attachhent  (H  308*)— Claims  bt  Thibd 
PsBSon— Evidence. 

Defendant's  claim  of  exemptions,  which 
was  contemporaneous  with  her  sale  of  the  at- 
tached goods  to  claimant  and  defendant's  fail- 
ure, was  pro^rly  admitted  in  evidence  on  the 
trial  of  the  right  of  property  between  plaintiff 
in  attachment  and  claimant. 

[Ed.  Note. — For  other  cases,  see  Attaebmeot, 
Dec.  Dig.  I  308.*] 

7.  Appeal  and  Ebrob  ({  1033*)— Harmless 
Error  —  Admission  of  Evidence  —  E:brob 
Favorable  to  Appellant. 

In  attachment  proceedings,  in  which  others 
iotervened  ai  daimaots  of  the  goods,  any  error 
in  admitting  evidence  of  a  claim  of  exemptions 
was  favorable  to  -ciaimants,  if  tbe  exemption  in- 
volved tbe  goods  sought  to  be  attached,  since 
plaintiff  cannot  complain  of  defendant  giving 
away  exempt  property. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Enor,  Cent  Dig.  ff  4(^2-4002;  Dec  Dig.  I 
1083.*] 

Appeal  from  City  Court  of  Bessoner; 
William  Jackson,  Judge. 

Attachment  proceedings  by  Yielding  Bros. 
&  Co.  against  S,  L.  Weinstein,  in  which  M. 
Welnstein  &  Sons,  a  copartnership,  interven- 
ed as  claimants.  From  a  Judgmrait  for  plain- 
tiffs, claimants  appeal.  Reversed  and  re- 
manded. 

The  evidence  (or  the  plaintiff  tended  to 
show  that  the  goods  were  levied  on  In  the 
store  on  Nineteenth  street,  between  Second 
and  Third  avenues,  in  the  city  of  Bessemer, 
under  an  attachment  against  S.  L.  Weinstein, 
but  the  attachment  writ,  affidavit,  etc.,  were 
not  introduced.  There  seems  to  have  been  a 
question  as  to  whether  S.  L.  Weinstein  was 
a  woman  or  a  man.  Zt  se^s  that  S.  L. 
Weinstein  was  the  wife  of  M.  Weinstein,  and 
conducted  a  business  in  several  different 
places  In  Bessemer  for  about  five  years  prior 
to  December  1907,  and  on  December  26,  1907, 
M.  Weinstein  &  Sons  acquired  a  part  of  the 
stock  of  goods  by  purchase  aftw  S.  L,  Wein- 
stein had  filed  her  claims  of  exemption  to 
the  same  on  I>ecember  16, 1907.  Kronenberg 
was  introduced  as  a  witness  for  tbe  plaintiff, 
and  testified  that  on  January  25,  1908,  lie 
sold  and  delivered  to  claimant  certain  shoes, 
which  were  levied  on ;  that  he  shipped  them 
by  railroad,  and  received  a  bill  of  lading  for 
the  shipment  Falling  to  produce  tbe  bill  of 
lading,  on  motion  of  tbe  plaintiff  the  court 
excluded  tbe  statement  as  to  the  shipment, 
and  as  to  the  sale  and  delivery.  The  same 
thing  was  true  as  to  tbe  witness  Goldstein, 
who  testified  a^  to  other  goods  sold  claim- 
ants,  but  whose  evidence  was  ruled  out  Tbe 
statement  of  neither  Kronenberg  nor  Gold- 
stein identified  tbe  goods  sold  by  them  as 
part  and  parcel  of  tbe  goods  levied  on  and 
claimed. 

George  Huddleston,  for  appellants  Pink- 
ney  Scott,  (or  appellees. 

ANDBRSON.  J.   Tbis  was  a  trial  of  the 

right  of  property,  and  ft  was  incumbent  upon 
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the  plalnUfl,  In  order  to  make  oat  a  prima 
facie  case,  to  prove  the  levy  of  valid  process. 
Tbe  bill  of  exceptions  parports  to  contain  all 
of  the  evidence,  and  there  is  nothing  to  show 
that  the  attachment  writ  and  levy  were  In- 
troduced in  evidence.  This  being  true,  the 
claimant  was  entitled  to  the  general  charge, 
the  refusal  of  which  was  raior.  Jackson 
Bain.  74  Ala.  828 ;  Cochran  t.  Oanard,  IfiO 
Ala.  579,  43  South.  721. 

Kronenberg  did  not  have  to  produce  the 
bill  of  lading  In  order  to  show  a  sale  or  de- 
livery of  the  goods  testified  to  having  been 
sold ;  but  the  trial  court  will  not  be  put  In  a- 
ror  for  sustaining  the  motion  to  exclude  his 
evidence,  as  the  articles  sold  were  not  Iden- 
tified as  part  of  the  goods  Involved  in  this 
suit  If  Kronenberg  sold  the  claimants  the 
goods  Involved,  or  some  of  them,  then  what 
he  sold  could  not  be  subjected  to  the  attach- 
mttit  against  the  defendant;  but,  unless  tbe 
goods  sold  by  Kronenberg  formed  a  part  of 
the  goods  tuTolred  In  this  suit,  it  was  Imma- 
terlal  how  many  goods  this  witness  sold  the 
claimants. 

Goldstein's  testimony  should  not  have  been 
excluded  upon  the  ground  that  he  did  not 
sell  the  goods  himself,  as  he  stated  that 
he  remembered  the  transaction  and  knew 
that  it  occurred.  Whether  he  sold  the  goods 
tn  person  or  not,  If  he  saw  th^  sold,  and 
knew  that  they  were  sold,  he  could  testify 
to  said  sale.  But  the  action  of  the  court  can 
be  sustained  for  excluding  this  evidence,  for 
the  reason  discussed  In  Aealing  with  ert 
dence  of  Kronenberg. 

There  was  no  question  of  coverture  Involv- 
ed, and  It  was  innuat^ial  whether  the  plain- 
tiff thought  8.  L.  Wtinatein  was  a  man  or  a 
woman. 

The  claim  of  exemptions  was  contem- 
poraneous with  the  sale  and  failure  of  the 
defendant,  and  there  was  no  error  In  al- 
lowing It  In  evidence.  Moreover,  if  it  con- 
tained the  goods  Involved,  it  was  favorable 
to  the  claimants,  for  the  plaintiff  cannot 
complain  if  she  gave  away  property  that  had 
bera  l^lly  ocnnpted  to  her. 

The  ju^tennent  of  the  city  court  Is  reversed, 
and  the  cause  Is  remanded. 

Reversed  and  remanded. 

DOWDEUi.  a  J.,  and  8IUPS0N  and 
8AYBB,  JJ.,  concur. 


MARTINEZ  et  al.  t.  HBTBSHS  et  al, 

(Supreme  Court  of  Alabama.   May  12,  1910.) 

1.  exzcittors  and  aduinistratoits  (i  509*)— 
Pbobatb  Decbeb— Vacation— Peaud. 

Where  a  bill  to  vacate  a  probate  decree  for 
fnnd  allef»d  the  investmeDt  of  some  of  com- 
^alnants'  funds  In  certalo  stock  and  bondB,  and 
that  respondent  held  tbe  proceeds  of  the  bonds 
and  only  accounted  for  the  stock,  and  so  framed 
her  account  as  to  fraudulently  mislead  the  court 
and  complainants  into  the  belief  that  she  was 


accounting  for  all  that  bad  been  lecelved  as  the 
result  of  the  Investment,  and  complainants  were 
ignorant  until  after  the  settlement  as  to  th« 
bonds  purchased  with  tbe  stock,  which  rsspond- 
ent  fraudulently  concealed  tvom  her  aooount 
and  Inventory  on  final  settlement  It  stat«d 
grounds  for  equitable  relief. 

[Ed.  Note.— For  other  cases,  see  Elxecntars 
and  Admioiatrators,  Cent  IMg.  U  2190-221»i 
Dec.  Dig.  I  609.*] 

2.  EXICCTOBS  AND  ADaCINISTKATOSS  ({  609*)— 
PlOBATB  DSCBCE^ReVIBION. 

Code  1907,  {  3914,  authorizing  the  cofo 
rectlon  of  any  mistake  of  fact  or  law  in  the 
settlement  of  a  decedent's  estate  to  Qie  Injiix7 
of  any  party,  witbont  bult  or  nHtoct  on  his 
part,  within  two  yean  after  final  settlement, 
was  not  intended  merely  to  authorize  the  chan- 
cery court  to  revise  a  probate  decree  by  cor- 
recting errors  committed,  when  all  the  partiea 
were  cognisant  et  the  facta. 

[Bid.  NotAe—Vor  other  easss,  see  Eixecnton 
and  Admlaistxaton.  Dec.  Dig.  |  e09.*) 

8.  FUUDUUENT  COKVKTANOEfl  (|  26S*)— BlXJE. 

— ^Knowledoe  OF  Grantee. 

A  bill  to  set  aside  an  alleged  coDveyaaee 
as  fraudulent,  but  not  as  a  Toluntaiy  eoB- 
veyance,  falling  to  aver  that  the  grantee  knew 
of  or  participated  in  tbe  fraud.  Is  defective. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {  779;  Dec  Dig.  I 
263.«] 

Appeal  from  Law  and  Equity  Court.  Mo- 
bile County ;  Saflold  Bemey,  Judges 

Suit  by  Mary  J.  Martinez  and  othm  against 
snizabeth  D.  Meyers  and  others.  From  a  de- 
cree sustaining  a  demurrer  to  the  bill,  com- 
plainant ai^eaL  Affirmed  in  pert,  and  re* 
vexaed  in  part 

Brooka  &  Stoutz,  for  apiwUants.  Fltte  * 
Lel^  for  BjufOlaeB. 

ANDERSON,  J.  The  bUI  In  this  case  does 
not  seek  to  vacate  the  decree  of  the  probate 
court  Cor  fraud,  but  proceeds  under  section 
8914  of  the  Code  of  1007  to  correct  the  same 
as  to  certain  Items  of  the  account  because 
of  mistake  of  law  or  fact  In  the  settlement 
Induced  by  the  fraud  of  the  guardian,  one  of 
the  respondents.  The  bill  charges  the  invest- 
ment of  some  of  complainants*  funds  in  cer- 
tain street  railway  stock  and  bonds,  and  that 
the  respondent  Meyers  held  out  the  proceeds 
of  the  bonds,  and  only  accounted  for  tbe 
stock,  and  so  framed  h«  account  as  to  fraud- 
ulently mislead  the  court  and  the  complain- 
ants Into  the  belief  that  she  was  accounting 
for  all  they  bad  as  a  result  of  tbe  tnTeatment 
in  the  Meridian  Street  Railway ,  Company ; 
that  complainants  were  ignorant  until  aftar 
the  settiemoit  as  to  the  bonds  b^ng  pardw*- 
ed  with  the  stock,  and  which  the  napoDAeot 
Meyers  purposely  and  fraudulently  concealed 
from  them,  and  omitted  from  her  account 
and  inventory  upon  final  settlement  As  ts 
this  Item,  we  think  the  bill  contains  equity. 

It  was  not  the  purpose  ot  this  statute, 
however,  to  merely  authorize  the  chancery 
court  to  revise  the  decree  of  the  probate 
court  by  correcting  errors  committed  whm  all 
parties  were  cognisant  of  the  facta  upen 
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whldi  diej  maj  hare  bem  predicated.  Wal- 
diom  T.  Waldiom,  76  Ala.  28S.  It  may  be 
that  After  tbe  mairlace  of  tbe  lespondeDt 
Meiraa,  and  the  s8i»aration  of  tlie  family,  the 
complalnantB  were,  undw  section  ^900  of  the 
Code  of  1907,  entitled  to  their  ahare  of  the 
«cempt  property;  but  the  existence  of  aald 
nanptlOQ  was  known  to  all  parties  and  to 
the  court  at  the  time  of  the  aettlonaat  It 
waa  dladoeed  by  the  Inventory  marked  "Ei- 
hlblt  Q,"  and  was  known  to  the  complaln- 
anta  and  the  oonrt,  when  the  settlement  was 
had,  and  tiiey  had  every  opportunity,  with  a 
fnll  knowledge  of  the  facts,  to  make  her  ac- 
count for  aald  ^empt  property,  and  wheth- 
er they  can  get  their  ahare  In  a  snbsequent 
proceedlnc  or  not  we  need  not  decide ;  but  It 
la  dear  that  the  f^lnre  to  have  her  aixount 
for  same  was  not  sncb  an  error  as  the  pres- 
ent statute  waa  Intmded  to  correct.  For  like 
reasona  tbe  Item  of  Intereet  of  $30  omitted 
from  the  mortgage  ot  9700  woald  not  Justify 
reopening  the  settlement  Tbe  note,  coupons, 
and  mortgage  were  all  before  the  court,  and 
by  the  racerdse  of  proper  diligence  tbe  omla* 
slon  of  this  Item  of  Interest  was  easily  ascer- 
tainable. 

The  bm  does  not  attack  the  conveyance 
from  Meyers  to  her  sister,  Jane  Drysdale,  as 
being  a  voluntary  one,  but  upon  the  ground 
that  It  was  fraudulent,  and  falling  to  aver 
that  the  grantee  knew  of  and  participated  Id 
tbe  fraud  made  it  defective,  and  subject  to 
the  demurrer  Intoposed.  Pippin  v.  Tapla, 
14S  Ala.  3S8,  42  Sonth.  546. 

Tbe  decree  sustaining  the  demurma  going 
to  the  whole  bin  was  error,  as  well  as  the 
one  testing  the  street  railroad  stock  and 
bonds,  and  la  reversed  In  this  respect,  and 
one  la  here  rendered  overmllng  same.  The 
decree  sustaining  the  demurrers  as  to  the 
other  Items  of  the  account;  and  as  to  the 
eonv^ance  to  Drysdale,  Is  affirmed.  The 
coat  of  appeal  will  be  equally  divided  be- 
tween appellants  and  respondent. 

Affirmed  In  par^  and  reversed  and  render- 
ed In  part 

DOWDEUi,  O.  J.,  and  HcCI^iLLAN  and 
SAYBJD,  JJ.,  concur. 


KINNET  V.  STEINEll  BROS. 

(Supreme  Court  of  Alabama.    Ma.'y  12,  I&IO.) 

3.  QurmNQ  Tnxs  (|  85*)— Bnji— Requib- 
ms. 

To  maintain  a  bill  under  the  statate  to 
iralet  title,  It  Is  necessary  to  aver  and  prove 
thflt  at  the  time  of  the  Inatitution  of  the  salt 
complainant's  possesrioo  was  peaceable,  as  con* 
tradlstlngalshed  from  dlaoated  or  contested, 
and  that  It  was  under  claim  of  owneisbip. 
,  [Ed.  Note^— For  other  eases,  see  Quieting  Ti- 
da,  Cent  Dig.  |  74;  Dec.  Dig.  |  8^*] 

S.  QuiRUo  TzTU  (I  44*) — Possession— SJvi- 

DBlfCE. 

In  snlt  to  quiet  title  io  land,  evidence  held 
to  show  that  dwendant  had  poaseuion  when 


bill  was  filed,  and  that  complainant's  acts  were 
a  mere  device  to  get  possession  in  order  to  file 
tbe  bill. 

[Eld.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  H  91,  gsfDee.  Dig.  |  44.*1 

Appeal  fnnn  Chancny  Court,  Jefferson 
County:  A.  H.  Bennwa,  Chancellor. 

Bill  Stabler  Broa.  against  F.  H.  Kinney 
to  quiet  tlOe  to  certain  lands.  From  a  de- 
cree for  comidalnanta,  zei^pondent  appeals. 
Reversed  and  rendered. 

StalUngs  &  Drennm,  for  appellant.  A. 
Latady,  for  appelleee. 

ANDERSON,  J.  To  maintain  a  bill  under 
the  statute  for  tbe  determination  of  claims 
to  real  estate  and  to  quiet  title  thereto,  it  la 
necessary  for  tbe  complainants  to  av^  and 
prove  that  at  the  time  of  the  Institution  of 
the  suit  the  complainants'  possession  of  the 
land  involved  was  peaceable,  as  contradis- 
tinguished from  disputed  or  contested,  pos- 
session, and  that  It  was  under  claim  of  own- 
ership. Lyon  V.  Amdt,  142  Ala.  486,  38 
South.  242;  Randle  v.  Daughdrlil,  142  Ala. 
490,  S9  South.  162.  We  think,  the  complain- 
ants' i>o8se88ion  was^  at  best,  a  mere  scram- 
bling one,  attempted  for  the  purpose  of  mak- 
ing tbe  respondent  the  actor  in  the  courts.  It 
was  undisputed  that  the  land  is  wild  or 
tlmt>er  land,  that  respondent  bad  it  Inclosed 
with  a  barb-wire  fence,  and  to  all  intents 
and  purposes  was  In  possession;  and  com- 
plainants' counsel  admitted  as  a  witness  that 
he  advised  tbe  planting  of  oats  on  the  land 
for  the  purpose  of  compelling  the  proi^etor 
of  the  fence  to  resort  to  an  action  of  ejectment 
The  effort  made  to  suddenly  transform  this 
forest  or  densely  timbered  piece  of  land,  in- 
to a  fiourisbing  oat  field  in  so  short  a  time, 
did  not,  we  think,  materialize  to  the  ext^t 
of  terminating  the  respondent's  possession. 
The  oats  may  have  been  sown,  but  there  was 
no  proof  that  they  came  up  or  were  harvest- 
ed. Indeed,  tbe  weight  of  evidence  Is  that 
the  planting  was  a  mere  sham  for  the  pur- 
pose of  dispossessing  the  respondent  and 
tliat  what  was  done  gave  no  signs  that  the 
land  was  being  cultivated  by  any  one  or  that 
respondent  had  been  dispossessed.  Tbe  wit- 
nesses all  testify  that  the  land  showed  no 
signs  of  cultivation.  Orr  testified  that  he 
saw  no  oats  on  the  land;  that  they  might 
sin'out  but  would  not  grow,  on  the  land  In 
Its  condition.  He  did  admit  on  cross-exami- 
nation that  If  he  saw  oats  growing  on  the  land, 
he  would  think  some  one  planted  them  there. 
"I  would  think  that  he  was  a  mighty  big 
fool.  If  he  thought  he  would  make  a  crop." 
We  think  that  the  proof  shows  that  the  re- 
spondent and  not  the  complatnanta,  had  the 
possession  of  the  land  when  the  bill  was 
filed,  and  that  the  acta  of  complainants  were 
but  a  scramble  to  get  In  possession  In  order 
to  file  said  bUL 

The  chancellw  erred  In  granUng  comjAaln- 
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KDt>*  relief,  and  the  decree  of  Uie  diancery 
court  Is  reversed,  and  one  Is  liere  rena««d 
dismissing  the  bill. 
Revtfsed  an^  rendered. 

DOWDEIJ4  O.  J.,  and  MATFIBLD  and 
SAYBS^  JJ.,  concur. 


SLOSS-SHEFnELD  STEDL  ft  IRON  CO. 

T.  DICKINSON. 
(Sapreme  Oonrt  Of  Alabama.    May  i2,  1910.) 

1.  Convicts  (J  lO*)— AssAULT—LABoa  Con- 

TBACTB. 

In  an  action  by  a  conTict  for  assault  and 
batteiy,  where  it  appeared  that  defendant  cor- 
poration was  operating  its  Djine  under  rules 
promulgated  by  the  state  board  regulating  cor- 
poral punishment,  and  authorized  and  required 
such  ponisbment,  defendant  was  not  entitled 
to  the  general  charge  on  the  groond  that  a  car- 
porate  wrong  was  alleged. 

[Ed.  Note.— For  other  cases,  sea  ConvictBL 
Dea  Dig.  f  10.*] 

2.  C0WVICT8  (S  lO*)— Assault  awd  Battebt. 

The  whipping  for  neglect  of  duty  of  plain- 
tiff, a  convict  hired  by  Uie  state  board  to  de- 
fendant corporation,  was  unreasonable,  if  not 
for  a  proper  cause,  and  there  was  proof  author* 
izing  the  jury  to  infer  that  it  was  cruet 

[Ed.  Note.— For  other  cases,  see  Convicts, 
Dec.  Dig.  8  10.*] 

3.  Assault  and  Battobt  (S  21*)— GcntFSN- 
BATOBT  Dauaqeb— Pleading. 

Compensator  damages  may  not  be  recover- 
ed in  an  action  for  assault  and  battery,  unless 
specially  claimed. 

[E3d.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  j  26;  Dec.  Dig.  |  24.*] 

4.  Convicts  (6  10*)— Assault  and  Battebt. 

If  the  servants  of  defendant,  to  whom  plain- 
tiff, a  convict,  was  hired,  wrongfully  caused 
the  latter  to  be  whipped,  defendant  was  liable 
for  the  assault,  though  the  whipping  was  done 
by  a  state  deputy  warden. 

[Ed.  Note.— For  other  cases,  see  Convicts, 
Dea  Dig.  S  10.*] 

Mayfield  and  Say  re,  JJ.,  dissenting. 

AKwal  from  Circuit  Ooor^  Walker  Coun- 
ty; James  J.  Bay,  Judge. 

Action  by  W.  M.  Dickinson  against  the 
SloBB-Sb^teld  Steel  ft  Iron  Company.  Judg- 
ment for  plaintiff,  and  dtfendant  appeals. 
Reversed  and  remanded. 

Plaintiff  was  a  county  convict  from  Walk- 
er connty,  and  was  hired  to  the  ^oss-Shef- 
fleld  Steel  &  Iron  Company,  and  worked  by 
them  under  the  regulations  prescribed  by  the 
state  board  of  convict  inspectors  for  work- 
ing convicts.  The  assault  and  battery  charg- 
ed as  having  been  committed  by  the  defend- 
ant grew  oat  of  corporal  punishment  Inflicted 
by  the  d^uty  wardem  for  an  alleged  Infrac- 
tion of  the  rules.  Seven  lashes  were  admin- 
istered with  a  leather  strap,  and  the  plaintiff 
lost  no  time  from  bis  work.  The  main  con- 
troversy was  over  the  disputed  fact  as  to 
whether  or  not  the  plaintiff  was  chai^eable 
with  slate  found  In  the  coal  cars  under  plaln- 
tlfTs  check  namber;  plaintiff  being  what  Is 


known  as  a  chetik  rasner,  vlfli  a  immber  of 
miners  woiUng  nmlw  him,  and  tbe  ooal  mined 
by  them  sent  ont  nnder  his  check  nondwr. 
The  task  of  each  miner  was  20  tons  a  day, 
and  the  check  runner  was  responsfUe  for  the 
task  of  the  men  under  blm,  and  also  respon- 
sible for  the  qtmllty  of  the  coaL  Plaintiff 
claims  that  whm  he  vaa  whipped  he  was 
told  that  be  was  whipped  becanae  be  was 
two  cars  abort,  and  d^endant  cmtends  that 
he  was  whirled  for  liavlng  slate  in  the  coal 
after  being  warned  against  sending  out  slate, 
and  after  having  been  accused  of  a  former 
dwellctlon. 

The  following  cbarges  were  r^sed  to  the 
defendant:  ^  Afflmmtlve  charge  as  to  the 
second  cmint  (4)  *Tb^  court  dia^es  the 
Jury  that  you  cannot  allow  the  plaintiff  auy 
damages  under  the  Bnt  count  tw  mentsl 
suffering  and  humiliation."  (9)  "If  the  evi- 
dence reasonably  sattsfies  you  that  Ur.  Hall, 
who  wh^tped  the  jdalntlfl,  was  at  the  time 
d^mly  warden,  In  the  service  of  the  state, 
you  must  flind  for  the  defendant" 

Baukhead  ft  Bankfaead,  tcr  scppeUant.  M. 
D.  McCuUom  and  A.  F.  Flte,  for  appellee. 

ANDERSON,  J.  This  Is  an  action  for  as- 
sault and  battery,  and  the  appellant  contends 
that,  inasmuch  as  It  charges  a  corporate 
wrong,  the  defendant  was  entitled  to  the  gen- 
eral charge,  undw  the  Henry  Case,  139  Ala. 
101,  34  South.  389,  and  subsequent  cases  ap- 
proving same.  Whether  the  rule  there  laid 
down  would  or  would  not  apply  to  an  action 
of  this  character  Is  immaterial,  for,  if  it  did. 
there  was  evidence  from  which  the  jury 
could  infer  that  the  whipping  of  the  plaintiff 
was  inflicted  under  a  rule  adopted  by  the  de- 
fendant corporation  and  which  was  in  ex- 
istence at  the  time  of  the  whipping.  The 
state  board  promulgated  certain  rules  as  to 
Inflicting  corporal  punishment,  and  the  jury 
could  infer  that  the  defendant  was  op«atlng 
Its  mine  under  said  rules,  and  authorized 
and  required  corporal  punishment  when  the 
task  was  checked  up  short,  or  when  the  coal 
oars  contained  slate  and  dirt  Tbe  d^end- 
ant  was  not,  therefore,  entitled  to  the  gen- 
eral charge  upon  the  theory  advanced  in 
brief.  Dafiln  v.  Zimmerman,  158  Ala.  637, 
48  South.  109. 

It  Is  Insisted  that  charge  2  should  have 
been  given  for  the  defendant,  for  the  reason 
that  the  second  count  charges  cruel  and  un- 
reasonable punishment  It  was  a  question 
for  the  Jury  as  to  whether  or  not  the  punish- 
ment was  cruel  and  unreascmable.  It  was 
dearly  unreasonable,  If  not  given  for  a  prop- 
er canse,  and  there  was  proof  from  which  the 
Jury  could  Infer  that  it  was  cruel. 

The  first  count  of  the  complaint  was  In 
Code  form,  and  contained  no  claim  for 
mental  anguish.  This  court  In  the  recmt 
case  of  Powell  v.  Schhnpf.  154  Ala.  OeS,  44 
South.  1044,  reafflrmed  the  case  oC  Wty  t. 
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Wlldflh  ISO  Ala.  402,  48  Scmtb.  874,  and  stated 
In  tiie  opinion  tu  manuscript,  bnt  wbidi  Is 
not  reprnted  In  tall,  tbat  compensatory  dam- 
agee  could  not  be  reoorered  In  an  action  tor 
aasanit  and  battery  unless  specially  claimed. 
We  now  adhere  to  tbls  rute,  and  hold  that 
the  trial  court  erred  In  rafuslng  charge  4  re- 
qneated  hy  the  defendant 

There  was  no  error  in  retaslng  charge  6, 
requested  by  the  defendant  There  was  prottf 
from  which  the  Jury  could  Inter  tbat  the  de- 
fmdant^a  servants  wrongfully  caused  the 
whlpptnK  and  If  they  so  caused  It  the  de- 
fenduit  would  be  liable  notwithstanding 
Hall  may  baTe  been  thedeputy  warden  of  the 
state. 

For  the  etm  heretofore  pointed  out,  the 
Judgment  of  the  law  and  equity  court  Is  re- 
Tersed,  and  the  oause  Is  remanded. 

Bereraed  and  remanded. 

DOWDELL,  a  J.,  and  SIMPSON  and  Me- 
riT.TnT.T.AM,  jj.,  concur. 

MAYFIEIiD  and  SAYRE,  JJ.  (dissenting). 
We  cannot  accede  to  the  proposition  that  a 
c<»I^)lalnt  In  the  Code  form,  for  an  nssault 
and  battery  wlU  not  authorize  the  recovery 
of  actual  damages  for  physical  pain  and  in- 
Jury,  the  result  of  the  beating  alleged.  In 
this  case  the  uudispnted  evidence  showed  that 
the  plaintiff  was  whipped  and  beaten  with  a 
leather  strap,  and  we  are  unable  to  under- 
stand why,  it  entitled  to  recover  at  all;  he 
was  not  entitled  to  recover  actual  damages 
for  the  pain  and  suffering,  the  result  of  the 
beating,  which  was  both  alleged  and  proven. 
The  resnlt  of  the  holding  In  this  case  Is  that. 
In  an  action  for  assault  and  battery.  In 
which  the  complaint  la  In  the  form  prescrib- 
ed by  the  Code,  the  plaintiff  cannot  recover 
any  actual  damages,  but  only  nominal  or 
Tlndlctlve  damages.  We  do  not  think:  this 
was  the  intention  of  the  Legislature  when  it 
prescribed  this  form  and  made  it  sufficient; 
nor  do  we  think  the  rule  here  announced 
consonant  with  a  proper  construction  or  ap- 
plication of  the  rules  of  pleading  and  prac- 
tice, whether  they  be  common-law  or  Code 
form.  We  think  the  Oode  form  was  Intend- 
ed, and  Is  sufficient,  t*  support  a  judgment 
tor '  actual  damages,  if  the  evidence  war- 
rants it 

In  this  case,  of  course,  it  Is  conceded  that 
the  evidence  warranted  actual  damages,  if  It 
did  nominal  damages.  There  can  be  no 
dotAt  that  this  complaint,  in  the  Code  form 
an  it  was,  would  authorize  evidence  that  de- 
fendant beat  plaintiff;  and.  If  sbown,  as  it 
was  in  tbls  case,  that  he  was  so  beaten  with 
a  leather  strap,  it  certainly  cannot  be  denied 
that  iMiln  and  suffering  were  the  natural  con- 
sequence  of  such  beating.  This  being  true, 
it  Is  difficult  to  assign  a  reason  why  such 
damages  are  not  recoTerabl&  The  error  the 


court  has  fallen  into  rei^ults  from  following 
a  dictum  in  the  case  of  Irby  t.  Wilde,  180 
Ala.  402,  43  South.  574,  and  holdhig  that,  be- 
cause there  nray  be  a  technical  assault  and 
bat^y  without  pain  or  anguish,  if  sttch 
damages  are  sought  to  be  recovered  they  are 
spectal,  and  must  be  specially  treaded.  The 
questUms  decided  in  Irby's  Case  were  inrob- 
ably  COTrectly  decided,  but  the  dictum  whldi 
this  case  follows  Is  wrong.  The  truth  is  that 
pain  and  suffering  are  necessary  results  of 
beating  a  person  with  a  strap,  or  even  with 
the  hand  or  flat;  and  the  damages  resulting 
therefrom  are  general,  as  distinguished  from 
speelaL  If  not,  then  there  are  no  general 
damages  in  actions  of  assault  and  battery. 
The  mere  fact  that  the  evidence  in  some 
cases  might  show  that  there  was  no  pain  or 
BUfrerh^  does  not  prove  that  sodi  are  special 
and  not  general  damages,  when  proven.  In 
such  cases  It  is  a  mere  failure  of  proof,  and 
not  of  pleading. 

The  rule  that  special  damages,  to  be  re- 
covered, must  be  all^^ed  with  putlcularity, 
while  general  damages  need  not  be  spe- 
cially pleaded,  is  a  rule  of  sheading,  not  of 
fundamental  right  ^e  eoA  of  the  rule  is 
that  the  defendant  may  not  be  taken  by  Bur- 
prlse  on  the  trial.  It  Is,  however,  a  rule  of 
right  that  recoverable  damages,  whether  gen- 
eral m  special,  must  result  proximately  tram 
the  wrong  charged.  The  necessary  relation 
of  cause  and  effect  between  the  injury  done 
and  the  damages  Buffered  must  be  shown. 
There  are  many  cases  which  state  In  a  loose 
way  that  general  damages  are  sndi  as  neces- 
sarily result  from  the  Injury  counted  on. 
But  the  expression  vaaat  be  accepted  with 
some  reserve.  General  damages  are  such 
proximate  iami^gem  as  result  in  the  usual 
course  of  things,  and  of  which  the  defendant 
does  not  need  to  be  spedally  bitormea  Qen- 
eral  damages  are  d^ned  by  the  Supreme 
Court  of  Hassadiusetts  as  "only  such  dam- 
ages as  any  othw  person,  as  well  as  the 
plaintiff,  ml^t,  under  the  same  circum- 
stances, have  sustained  from  the  act  s^  out 
In  the  declaration."  Baldwin  v.  Western 
Railway  Oorp.,  4  Gray  (Mess.)  SSS,  They 
are  presumed  to  follow  the  wrong  charged, 
thop^  they  may  In  fact  be  ninnlnal  only. 
Special  damages  are  such  as  result  proxi- 
mately, hut  not  ordinarily,  from  the  wrong 
comi^ained  of.  They  are  either  superadded 
to  general  damages  arising  from  an  act  In- 
jurious in  itself,  or  are*Bnch  as  will  arise 
from  an  act  not  actionable  in  itself,  but  In- 
jurious only  in  its  consequences — such  as 
really  occur.  Of  a  claim  of  such  damages 
the  defendant  ought  to  be  specially  informed. 
The  law  of  tbe  subject  was  stated  by  Chief 
Justice  Stone  in  Dowdall  v.  King,  97  Ala. 
635, 12  South.  406.  But,  except  In  quotation, 
he  found  no  use  for  the  word  "necessary"  In 
the  description  of  genwal  damages.  See 
Wat  Per.  mj.  f  69Q; 
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(Ala. 


ABINGDON  MILLS  t.  GROGAN. 
(fiupreme  Court  of  Alabama.    May  10^  1910.) 
L  Maucious  Pbobeohtioh  (}  47*)— AonoRs— 

AI.LIOATION8  or  C01CPI.UNT. 

In  an  action  against  a  corporation  for 
mallcloos  prosecution  in  which  the  corporation 
was  charged  with  instituting  the  prosecatlcKi, 
the  complaint  need  not  allege  that  the  act  was 
done  by  defendant  through  its  agenta,  acting 
within  the  scope  of  their  autitority,  or  set  forth 
the  names  of  sndi  agents. 

[Ed.  Note.— For  other  cases,  see  Malicions 
Prosecution,  Cent  I^.  H  92;  Dec  Dig.  i 
47.*] 

2.  Malicious  Pbosecution  (S  65*)— Aotiohs 

—Admission  or  Evidence. 

In  an  actitm  for  mallcioos  prosecntlou  on  a 
charge  of  enticing  laborers  from  defendant's 
mills,  defendant  could  show  under  the  general 
issue  that,  before  the  d»>uty  sheriff  who  arrest- 
ed  plaintiff  made  the  amdavit  for  bis  arrest,  it 
consulted  a  reputable  piactleinff  attorney  and 
made  a  fall  and  fair  statement  of  the  facts 
toidlng  to  show  plalatifTs  guilt. 

[Ed.  Note.— For  other  cases,  see  Malfdoos 
Prosecntion,  Cent  Dig.  |  110;  Dec.  Dig.  1  fiEk*] 

8.  Appeal  and  Ebbob  (I  848*)— Rxview— Ns- 

CESStTT— IttTLINOS  ON  PLEADINGS. 

Where  everything  contained  in  a  special 
plea  in  an  action  for  malicious  prosecution  was 
admissible  under  the  general  issue,  it  need  not 
be  decided  on  appeal  whether  it  was  error  to 
sustain  a  demurrer  to  the  plea. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Ek-ror,  Cent  Dig.  {  3331 ;  Dec.  Dig.  S  S43.*] 

4.  ElviDKHCE  (I  183*)— Best  EvifiBNOE—SBC- 
ONDABT  Evidence— SumcixHCT  or  Pbedi- 

OATE. 

While  the  dmee  of  diligence  In  searchlDg 
for  the  original  document,  essential  to  make 
secondary  evidence  thereof  admissible,  depends 
largely  upon  the  circumstances  and  the  char- 
acter of  tbe  document,  ever;  reasonaUe  eEEort 
must  be  made  to  produce  the  original,  and.  In 
an  action  for  malicious  prosecution,  a  sufficient 
showing  of  the  loss  of  the  affidavits  and  war- 
rants therein  was  not  made  to  admit  secondary 
evidence  of  their  contents  where  no  effort  was 
made  to  ascertain  what  bad  become  of  them 
from  any  member  of  the  grand  jury  in  whose 
custody  they  were  last  known  to  be,  and  the 
depu^  sheriff  stated  that  the  grand  Jury  re- 
turned B<Hne  papers,  but  be  did  not  know  wheth- 
er they  induded  the  affidavits,  etc.,  or  whether 
the  papers  returned  were  given  to  himself  or 
the  derk  who  was  in  the  office  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  614;  Dec.  Dig.  S  183.*] 

6.  Malicious  Pboseoution  (|  61*)- Actions 
— Aduisbion  op  EVIDSnOE. 

In  an  action  for  malicious  prosecution,  the 
grand  jury's  docket  entry  showing  no  bill  was 
admisBiUe  to  show  the  termination  of  the  ^o«> 
cution. 

[Ed.  Note^For  other  cas^  see  Halidou* 
Prosecution,  Cent  Dig.  H  146,  147;  Dee.  Dig. 
I  61.*] 

6.  Malicioub  pBOBBCunoN  (S  64*)— Actions— 
Sufficiency  or  Evidence— Identification 
or  Pbo&eoution. 

In  an  action  for  maUdons  prosecution,  tbe 
numbers  of  the  dmrges  on  tbe  grand  jury's 
docket  were  prima  fade  suffident  to  Id«itify  the 
charges  under  investigation  by  tbe  grand  jury. 

[Ed.  Note.— For  other  cases,  see  Mslicious 
ProsecnUon,  Cent  Dig.  U  151-163;  Dec.  Dig. 
«64.*1 


7.  Evidence  (|  283*)— Declabations  or  Co- 

*  GONBPIBATOBS. 

When  conspiracy  im  shown  prima  fade, 
acts  or  dedarations  of  co-conspicators  in  con- 
nection with  tbe  fnrthannoe  of  uie  oommon  pur- 
pose are  admia8il>le,  so  that  in  an  acticm  for 
malidoos  prosecution  and  false  imprisonment  on 
a  diarge  of  enticing  away  defendant's  laborers, 
In  which  the  evidence  authorized  a  6ndlng  that 
G.  and  another  considred  to  entice  away  de- 
fendant's laboretB,  and  that  i^aintiff  went  to  a 
certain  place  to  co-operate  with  them  for  that 
purpose,  it  was  error  to  exclude  evidence  of 
what  C.  told  witness  as  to  what  plaintiff  came 
to  such  place  for. 

[Ed.  Note.— For  other  cases,  see  Evidenob 
Cent  Dig.  H  994-1002;   DeiTDig.  {  203.*] 

&  Mabteb  and  Skit  art  (|  843*)— XnnERRB- 

BNCE  WITH  Relation  — OFrEN8Efl—*'SEEv- 

ant" — "Labokeb." 

Code  1907,  {  6849,  provides  that  one  who 
entices,  decoys,  or  persuades  any  apprentice  or 
servant  to  leave  the  service  or  employment  of 
his  master  shall  be  fined  a  certain  sum.  etc. 
Section  6850  provides  that  one  who  knowingly 
interferes  with,  liires,  employs,  entices  away,  or 
indnces  to  leave  the  service  of  another,  any 
laborer  or  servant  who  bas  contracted  in  writ- 
ing to  serve  such  other  for  a  given  time,  before 
the  exidration  of  the  time  contracted  for,  shall 
be  flDM,  etc.  Btld,  construing  tbe  sections  so 
as  to  permit  each  to  operate,  that  section  6849 
applies  to  employte  or  a  cotton  mill  and  not 
merely  to  menial  servants:  the  word  "servant" 
being  synonymous  with  "laborer"  as  so  used. 

[E}d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  1288;  Dec.  Dig.  {  343.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7.  pp.  6422-6429;  vol.  &  P.  7798;  voL  5, 
pp.  3862-3968 ;  voL  8^  p.  7700.] 

9.  Master  and  Sebvaht  (f  343*)— In  luiu- 
ENCE  WITH  Relation— -OrrEnsKB  —  SzATO- 

TOET  PbOVISIONB. 

To  convict  under  Code  1907,  |  68S0,  the 
servant  or  laborer  enticed  away  must  be  under  a 
writtm  contract      employment  at  the  time. 

[E^.  Note.— For  other  esses,  see  Master  and 
Servant  Cent  Dig.  f  1288;  Dec.  Dig.  |  343.*] 

10.  Statutes  (I  225*)— CbNSTEUOnoir— CoH- 
BTBuina  Related  Statutes. 

Statutes  in  pari  materia  must  be  construed 
BO  as  to  permit  each  to  operate  if  that  can  be 
done  without  violating  their  language. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S  303 ;  Dec  Dig.  S  225.*] 

11.  Malicious  Pbosecutiok  <|  71*)— Proba- 
ble Cause-^ubt  Question. 

In  an  action  for  malicious  prosecution, 
whether  defendant  made  a  full  and  fair  state- 
ment of  the  facts  to  an  attorney  before  fhatitat- 
iDg  the  prosecution  la  a  iioestion  for  the  Jury ; 
the  facta  stated  to  the  attorney  being  detelied. 

[Ed.  Not&— For  other  case&  see  Malidons 
Prosecution,  Cent  Dtg.  |  166;  Dsc  Dl^  | 
71.*] 

12.  Evidence  (|  471*)— Conclusions. 
Testimony,  in  an  action  for  maUdous  pros- 

scution,  that  defondanf  •  agent  made  a  foil  and 
fair  statement  of  tbe  facts  to  an  attorney  be- 
fore instituting  the  prosecution,  was  a  condo- 
sion,  as  the  ucti  themselves  slUNild  ban  been 
detailed. 

[Ed.  Note.— For  other  cases,  see  BMduio^ 
Cent  Dig.  {  2170;  Dec  Dig.  {  471.*] 

13.  Appeal  and  Ebbob  (i  1056*)— Habhum 

E^BOB— E^CLUBIOR  Or  EVIDENCE. 

Where  the  part  of  tbe  excluded  evidence  re- 
maining after  the  part  thereof  was  excluded  as 
being  a  conclusion  was  izrdevaiu  and  immate* 
rial,  the  court  will  not  he  put  In  eiror  for  ex- 
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dadhHT  all  flie  taitimoiiyt  tboosfc  no  part  of  It 
WM  objected  to  as  belnff  irrelevant  and  imma- 
terial. 

[Ed.  Note.— For  other  cates,  see  AOTMtal  and 
Error,  Cent  Dig.  |  4188;  Dec  Dig.  i  lOCe.*] 

14.  Maucious  pBosBOimoir  (i  G8*)  — False 

IXFBISONHENT  (J  2S*)— ACTIO WS—EV ID ENCK. 

In  an  action  against  a  corporation  for  mali- 
dooa  proaecation  and  false  ImpriBonment  on  a 
diarge  Ot  entidbg  defendant's  employes  awa^, 
plaintitr  could  ^ow  that  the  d^tj  Bhenff 
who  arrested  him  was  appointed  at  dtfendant'a 
request.  In  determining  wbe&er  he  was  acting 
as  defendant's  agent  in  artestlnf  plaintiff,  and 
not  in  bis  official  capacity. 

[E9d.  Note.— For  other  cases,  see  &Ialidons 
Prosecution,  Cent  Dig.  1  117:  Dec  Disr.  I  58;* 
False  Imprisonment,  Cent  Dig.  {  100;  Dec 
Diff,  I  2a.*] 

IR.  Malioiotts  PiosEcnnoiv  (8  21*>— Actiokb 
— DKmsn— Adtiob  or  Attobretb. 

That  a  prosecntlfm  was  began  on  the  ad- 
M<x  of  a  repntable  practicing  attorney  given 
after  a  full  and  &ir  statement -to  plaintiff  of  all 
the  facts  known  to  him  on  which  he  could  have 
learned  hy  pnqter  diligence  was  a  defense  to 
an  action  for  lultcioos  prosecntion.  tboagh  the 
advice  was  not  warranted  by  the  farts  stated. 

[Ed.  Note.— For  other  cases,  see  Malicioos 
Proeecation,  Cent  Dig.  fi  40^:  Dec  Dig.  | 
21.*1  • 

16.  Tbial  (J  186*)— AcnoiT»— iNBTBncnons— 
Bbqussts— PnoviNCE  or  Jdbi. 

Is  an  action  against  a  corporation  for  mali- 
doua  prosecution  for  entldng  away  defendant's 
employes,  defendant  requested  diai^es  that  if 

Blaintiff  offered  certain  emplc^ta  bl^er  wagee^ 
'.  tliey  would  go  into  another  dty  knowing  them 
to  be  defendaut'e  employes,  It  would  be  probable 
cause  for  his  prosecntion  for  entldng  laborers, 
and  that  though  snne  of  defendant's  employes 
liad  written  letteia  indicaflng  that  th^  would 
like  to  go  to  audi  place  to  wo^  if  plaintiff 
thereafter  offered  them  higher  wages  or  to  pay 
their  debts  if  they  would  go  he  woald  be  guilty 
o(  enticing  them  away.    Held,  tbat  these  cfaar- 

Es  were  properly  refuted  as  invading  the  prov- 
ce  of  the  jury, 

riGd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  409.  410;  Dec  DigTl  180.*] 


Appeal  from  Law  and  Equity  Court,  Madl- 
•on  County ;  Tancred  Betts,  Judge. 

Action  by  A.  R.  Grogan  against  tbe  Abing- 
don BUllB.  From  a  judgment  for  plaintiff, 
defendant  aroeali.  Beremd  and  remanded. 

fRie  eomplalnt  contained  0Te  counts,  all  of 
vtaldi  were  In  Code  JBorm.  Plea  4,  to  wlitcfa 
demnrrw  waa  snstained,  Is  as  follows:  "The 
offldaTlt  for  the  arrest  of  the  plaintiff  waa 
made  W.  B.  Bandera,  and  ttie  arrest  <tf 
the  idalntlff  was  made  by  the  said  Sanders 
as  a  deputy  shertfF  of  Uadlson  county,  Ala- 
Inma,  and  before  making  said  affidavit  and 
said  arrest  said  Sanders  made  to  James  H. 
pryde,  a  reputable  practteliig  attorney  at  law 
and  solicitor,  from  Uadlson  county,  Alabama, 
B  full  and  fiUr  statemoit  of  all  the  tects 
tending  to  siunr  lliat  plaintiff  was  gnUty,  as 
said  Sanders  imderstood  they  would  be 
4riiown  by  tihe  evidence,  and  after  sncih  state- 
ment, snd  upon  tlie  advice  of  said  Pryde, 
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Bald  Sanders  In  good  faith  Instituted  tbe 
prosecution  by  making  affldftvlt  as  afore- 
said." 

The  facts  as  made  by  the  proof  wa«  tbat 
Grogan  was  connected  with  the  Fulttm  Bag 
&  Cotton  UUls,  of  Atlanta,  and  came  to 
Huntsvllle  to  go  bade  with  certain  mill 
hands,  employes  of  the  Abingdon  MUIs,  with 
vi^om  one  of  the  officers  of  tbe  flrst-named 
mill  had  had  correspondaice  relative  to  their 
going  to  Atlanta  to  become  employfis  of  the 
Bald  E^ton  Company.  While  at  HnntsvUle, 
be  was  arrested  by  one  Sandera,  and  em- 
ployte  of  tbe  Abingdon  Mills,  and  also  a 
deputy  sheriff,  on  a  warrant  issued  by  one 
Vaoght,  a  justice  of  the  peace,  charging  him 
with  enticing  away  laborers  from  the  Abing- 
don Mills;  the  affidavit  having  been  made 
by  Sanders.  He  was  arrested  and  Impris- 
oned for  about  16  boors.  Tbe  grand  Jury 
did  not  Indict  him  for  enticing  away  labor- 
erg,  but  did  Indict  bim  for  carrying  on  the 
business  of  an  Immigration  agent  without  li- 
cense,  of  which  diarge  be  waa  acquitted. 
Humee,  an  attorney  for  the  Abingdon  Mills, 
and  one  of  Its  stockholders,  then  dictated  an 
affidavit,  which  was  sworn  to  by  Sanders, 
again  charging  Grogan  with  entidos  away 
laborers,  and  he  waived  to  tbe  grand  jury, 
and  was  not  Indicted.  It  seems  that  Brown, 
Herring,  and  Sanders  were  ouployes  of  the 
Abingdon  Mills,  In  the  situation  of  paymas- 
ta:,  assistant  superintendent,  and  general 
utility  man,  In  the  order  named.  It  seems 
that  Mafisle  Clutch  signed  several  of  the  let- 
ters written  to  the  Fulton  Mills,  and  tbat  up- 
on falB  arrival  Grogan  went  out  and  bad  a 
conference  with  the  said  Ma^le  Clutch. 

The  plaintiff  objected  to  that  portion  of 
the  showing  made  for  the  witness  Herring, 
which  is  as  follows:  "That  said  witness 
went  with  W.  B,  Sanders  and  Roy  Brown  to 
see  James  H.  Pryde,  county  solicitor,  before 
plaintiff  was  arrested,  and  that  they  stated 
to  said  Pryde  all  the  facts  known  to  them 
relative  to  Orogan's  trying  to  hire  laborers 
and  all  the  information  they  had  about  said 
matter,  and  asked  Mr.  Fryde's  advice,  and 
tbat  he  advised  that  Orogan  be  arrested  on 
a  charge  of  ffltidng  away  laborers." 

The  following  clharges  were  refused  tiie 
defendant,  anumg  others ;  "(8)  If  Grogan  of- 
fwed  Goudi  or  Anelton  Ugtaer  wages  if 
they^  would  go  to  Atlanta,  knowing  them  to 
be  emi^o^  of  tbe  Abhigdou  Hills,  this 
would  be  probable  cause  for  the  inosecutlon 
of  Grogan  on  the  charge  of  entidng  labiff. 
^  Bren  though  some  of  tlie  an^oyte  of 
defttidant  may  have  written  letters  to 
Brown,  in  Atlanta,  Indicating  that  tb^ 
would  like  to  go  to  Atianta,  if  thereafter 
Grogan  came  to  Huntsvllle  and  offered  than 
hi^er  wages  if  they  would  go,  or  oSbred  to 
pay  thMr  debto  If  tbey  would  go,  this  would 
make  Grogan  guilty  of  enticing  them  away." 
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PaxO.  Spealra  and  Ooop«r  ft  Cooper,  for  ap- 
pellaiit.  M.  H.  LaDi«  and  Taylor  ft  Drake, 
for  appdlee. 

ANDBRSON,  J.  E&ch  of  the  coants  of  the 
comidalnt  were  for  a  mallcloiis  proaecatlon 
and  In  Code  form,  and  which  said  form 
applies  to  corpontiona  aa  aa  peraona. 
The  connta  charged  the  corporation  with  the 
act  complained  of,  and  the  aTerment  that 
the  inoBecutlon  was  Inatltnted  by  its  agents 
was  superfinoua  and  nnnecesaary,  as  the  act 
charged  conld  have  only  bem  done  through 
Its  agent  or  r^rearatattre.  It  charges  the 
corporation  with  Instituting  the  prosecution, 
and  In  order  for  it  to  have  been  done  by  the 
corporation  it  must  have  appeared  that  the 
agent  or  representative  was  acting  within 
the  scope  or  line  of  his  authority,  and  It 
was  not  necessary  to  aver  that  the  agent  or 
representative  was  so  acting.  Nor  did  the 
complaint  have  to  aver  the  name  of  the 
agent  or  representative.  Birmingham  Ry. 
Co.  V.  City  Stable  Co.,  119  Ala.  615,  24  South. 
SS8,  72  Am.  St.  Rep.  965.  The  trial  court  did 
not  err  In  overmling  the  demurrers  to  the 
complaint 

Whether  the  trial  court  did  or  did  not  err 
In  sustaining  the  demurrer  to  plea  4  we  need 
not  decide,  aa  the  defendant  could  get  the 
benefit  of  the  matter  there  set  up,  under  the 
general  Issue,  which  was  pleaded  and  under 
which  the  defendant  offered  evidence  of  the 
facts  set  up  In  said  plea  4.  O'Neal  v.  Mc- 
Einna,  116  Ala.  620,  22  South.  905;  McLeod 
v.  McLeod,  73  Ala.  42 ;  Shannon  v.  Slmms,  146 
Ala.  673,  40  South.  574;  Goldstein  v.  Drys- 
dale,  148  Ala.  486,  42  South.  744. 

While  no  general  rule  can  be  laid  down  aa 
to  the  d^ree  of  diligence  to  be  used  In  mak- 
ing search  for  the  original  document,  in  or- 
der to  lay  a  predicate  for  the  Introduction  of 
secondary  evidence  of  the  contents  thereof.  It 
d^>ending  largely  upon  the  circumstances  of 
the  case  and  the  character  of  the  document, 
yet  It  must  be  shown  that  every  reasonable 
effort  which  would  result  In  Its  production 
was  made  without  avail.  Sims  v.  State,  155 
Ala.  96,  46  South.  493 ;  1  Greenleaf  on  Evi- 
dence, 558;  O'Neal  v.  McKlnna.  116  Ala. 
606,  22  South.  905;  Boulden  v.  State,  102 
Ala.  78.  16  South.  341 ;  Ala.  Constmctlon  Co. 
T.  Header,  143  Ala.  336.  39  South.  216.  Ap- 
plyii^  the  foregoing  rule  to  the  case  at  bar, 
we  are  of  the  <^lnion  that  the  plaintiff  did 
not  lay  a  sufficient  predicate  of  the  loss  of 
the  affidavits  and  warrants,  and  the  trial 
conrt  erred  in  permitting  secondary  evidence 
of  thtir  contents.  They  were  last  traced  in- 
to the  custody  of  the  grand  Jury,  and  there 
was  no  effort  to  show  by  the  foreman  or  any 
otiier  member  thereof  what  had  become  of 
same.  Townee,  a  deputy  cleA,  aald  they  re- 
turned some  papers;  but  he  did  not  know 
whether  they  returned  all  papers,  or  that 
the  ones  that  were  returned  included  the 
ones  in  question.  He  aald,  "Sometimes  they 
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do'  not  tnm  over  to  the  derk  all  their  pfc> 
pers."  He  also  atated  that  Roper,  the  &etk, 
was  tn  the  office  at  the  tlm^  and  he  did  not 
know  whether  the  papers  were  turned  over 
to  the  derk  or  himself.  Th^  may  have  beoi 
turned  over  to  Roper,  or  they  may  have  bem 
destroyed  by  the  grand  Jury,  or  may  still  be 
In  the  custody  of  tbe  foranan  or  some  other 
member,  or  they  may  have  been  turned  orer 
to  some  one  other  than  the  deputy  cleric 
Townes.  We  think  the  case  of  O'Neal  t.  Mc- 
Klnna, supra,  Is  an  authority  In  point  against 
the  sufficiency  of  the  predicate  attempted 
In  the  present  ease. 

The  entry  In  the  grand  jury  dodtet  show- 
ing no  bill  was  properly  admitted  to  show  the 
termination  of  the  prosecution,  and  the  num- 
bers w»e  sufficient  as  prima  facte  ev1d«ice 
to  identify  the  charge  under  investigation. 
Shannon  t.  Slmma,  146  Ala.  673,  40  South. 
574. 

The  conversation  between  the  plaintiff  and 
"Herring"  the  night  of  the  arrest  was  com- 
petent to  show  motive  or  malice,  as  It  ap- 
peared from  the  evidence  that  Herring  was 
at  the  time  acting  as  defendant's  anperln- 
tendent,  was,  In  fact,  its  alter  ego. 

There  was  evidence  from  which  It  could  be 
Inferred  that  "Ma^sle  Clutch"  and  Brown, 
of  the  Fulton  Bag  &  Cotton  MUl  of  Atlanta, 
had  conspired  to  entice  away  certain  laborers 
of  the  defendant,  that  the  plaintiff  went  to 
Huntsvllle  for  the  purpose  of  co-operating 
with  them  In  the  scheme,  was  closeted  with 
said  "Maggie  Clutch"  and  became  a  party  to 
said  scheme,  and  which  was  a  misdemeanor. 
If  committed,  and  under  section  6471  of  the 
Code  of  1907  can  be  the  basis  of  a  con- 
spiracy. It  Is  also  a  well-settled  proposi- 
tion of  law  that,  when  a  prima  facie  conspira- 
cy is  established,  any  acts  or  declarations 
on  the  part  of  any  of  the  co-conspirators  In 
connection  with  and  in  furtherance  of  the 
common  purpose  may  be  shown  In  evidence. 
The  trial  court  erred  in  not  letting  the  wit 
ness  James  White  tell  what  Ma^e  Clutch 
told  him  the  plaintiff  came  to  Huntsvllle  for. 
Of  course,  the  discussion  of  this  question  is 
entered  into  as  a  mere  guide  upon  another 
trial  and  upon  the  theory  that  the  secondary 
proof  discloses  the  real  affidavit  It  the 
proper  affidavit  has  been  set  out,  then  it 
must  have  been  made  under  section  6849  of 
the  Code  of  1907.  It  does  not  aver  that  the 
laborers  were  under  a  wrlttwi  contract,  and 
was  not  therefore  made  under  section  6850  of 
the  Code  of  1907.  We  cannot  agree  with  the 
contention  of  appellee's  counsel  that  section 
6849  has  no  api^icatlon  to  employes  of  a  cot- 
ton mill,  but  ai^lles  to  menial  servants  only. 
The  word  "servant"  is  broad  enough  to  cov- 
er laborers  at  a  cotton  mill,  and  we  think,  a* 
used  in  said  section.  Is  synonymous  with  "la- 
borer." It  Is  true  that  section  6860  uaea  the 
words  servant  and  labor»  as  well  as  others 
not  mentioned  in  the  preceding  secU^n,  bat 
we  do  not  think  that  said  last  section  pre- 
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ymtB  seeUon  QS4&  frcnn  applying  to  "laborer" 
as  Included  In  the  word  "senrant"  The  rule 
of  construction  Is  that,  when  statutes  are  In 
pari  materia,  they  mast  be  so  construed  as 
to  give  each  a  Add  of  operation  when  it  Is 
posBible  to  do  BO  without  doing  violence  to 
the  language  of  either.  The  result  is  that 
section  6840  applies  to  appr^tices  and  serv- 
ants and  which  last  word  includes  laborers, 
whether  under  written  contract  or  not,  and 
Axes  a  fine  of  not  less  than  $20  nor  more 
than  9100,  and  may  be  Imprisoned  for  three 
moDtlw,  bat  no  part  of  the  fine  goes  to  the 
injured  party.  On  the  other  hand,  section. 
6850  relates  to  persons  not  included  In  sec- 
tion 6849  as  well  as  servants  therein  in- 
cluded, provided  they  were  under  a  written 
contract,  fixes  a  different  fine,  and  provides 
for  indemnity  to  the  injured  party.  The  re- 
sult in,  when  a  servant  is  enticed  away  from 
his  master,  whether  under  a  written  contract 
or  not,  he  can  be  convicted  under  section 
6849  and  punished  accordingly;  but,  in  or- 
der for  him  to  be  convicted  and  punished  un- 
der section  6860,  it  must  be  averred  and 
proven  that  the  servant  or  laborer  was  under 
a  written  contract  of  employment 

There  was  no  error  in  excluding  so  much 
of  the  Herrii^  showing  as  was  excluded  by 
the  trial  court  Whether  or  not  Herring 
made  a  full  and  fair  statement  of  all  the 
facts  to  solicitor  Pryde  was  a  question  for 
the  jury.  Goldstein's  Case,  supra.  In.  or- 
der for  the  jury  to  determine  this  question, 
the  facts  should  have  been  detailed  and  the 
statement  of  Herring  that  he  made  full  and 
fair  statement  was  but  a  conclusion.  It  Is 
insisted,  however,  that  only  a  portion  of  the 
excluded  evidence  was  a  conclusion,  and  that 
the  other  part  of  the  excluded  evidence  was 
not  subject  to  the  grounds  of  the  motion, 
whether  good  evlderice  or  not.  With  the  con- 
clusion excluded,  the  other  part  that  went 
with  it  was  Irrelevant  and  Immaterial,  and 
the  trial  court  will  not  be  put  In  error  for 
excluding  it  all.  The  rule  that  counsel  for 
the  appellant  attempts  to  Invoke  applies  to 
the  sustaining  of  the  court  when  the  motion 
to  «cclode  Is  overruled,  end  not  to  reversing 
the  court  for  sustaining  a  motion  to  exclude. 

There  was  no  error  in  permitting  the  plain- 
tiff to  show  that  Sanders  was  appointed  a 
d^nity  sheriff  at  the  instance  and  request  of 
the  defendant  It  Is  true,  if  he  acted  solely 
aa  a  deputy,  and  not  as  the  defendant's 
agent,  the  defendant  would  not  be  liable  for 
bis  act ;  but  the  defendant's  interest  in  get- 
ting him  aK>ointed  might  be  a  factor  In  de- 
termlnlng  whether  or  not  he  was  acting  as 
the  dtfendant's  agent  rather  than  In  the  sole 
capacity  of  a  deputy  sheriff. 

The  trial  court  did  not  err  In  refusing  the 
general  chai^  requested  by  the  defendant 
Whether  or  not  the  plaintiff  was  guilty  of 
the  offrase  ivlth  whlcSi  he  was  charged  was  a 
question  for  the  jury  and  not  the  court  It 


is  also  true  that  If  the  priHiecution  was  in- 
stituted on  the  advice  of  a  reputable  practic- 
ing attorney,  given  on  a  full  and  fair  state- 
meat  by  the  prosecutor  of  all  the  facts 
known  to' him,  or  which  by  proper  diligence 
he  could  have  ascertained,  even  though  the 
advice  was  erroneous  or  was  not  warranted 
by  the  facts  stated,  there  would  be  a  com- 
plete defense  to  the  action ;  but  It  was  a 
question  for  the  jury  to  determine  whether  or 
not  Pryde  unequivocally  advised  the  prosecu- 
tion, and  whether  or  not  a  full  and  fair 
statement  was  made  to  him.  Nor  do  we 
think  the  defendant  was  entitled  to  the  gen- 
eral charge  under  the  Henry  Case,  139  Ala. 
161,  34  South.  389— a  case  so  generally  mis- 
understood by  the  profession  that  it  Is  often 
resorted  to  as  a  panacea  for  all  corporate 
wrongs. 

The  trial  court  did  not  err  in  refusing 
charges  8  and  9,  requested  by  the  defendant 
If  not  otherwise  bad,  they  Invaded  the  prov- 
ince of  the  jury. 

For  the  errors  suggested,  the  judgment  of 
the  law  and  equity  court  1b  reversed,  and  the 
cause  la  remanded. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  McCEiELLAN  and 
SAYBE,  JJ.,  concur. 


liOmsynxD  &  n.  b.  oo.  v.  zEiGLmt 

(Supreme  Court  of  Alabama.    May  10,  1910.) 

1.  Railroads  (J  439*)— Animals  on  Track— 
LiABiLiTT  fob  Killing— Couplaint. 

In  an  action  against  a  railroad  company  for 
negligentiy  killing  plaintiff's  dog.  the  complaint 
n«ed  not  name  the  employes  of  defendant  in 
charge  of  the  train  by  which  the  killing  was 
done. 

[Ed.  Note.— For  other  cases,  .see  Bailroadt, 
Dec.  Dig.  {  439.*] 

2.  Raileoads  (S  405*)  — Doob  Killed  on 
Tbaok— Liabiutt  of  Railboad  Coupant. 

That  i^otiff's  dog  was  a  trespasser  on  de* 
fendant's  railroad  track  at  the  time  the  pass- 
ing of  one  of  defendant's  trains  did  not  pre- 
clude a  recovery  for  bis  death. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  405.») 

3.  Wn-NESSES  (B  245*)— Kkowledoe— Valtjb. 

Where,  in  an  action  for  negligently  killing 
a  dog,  a  witness  testified  that  be  did  not  know 
the  value  of  the  dog,  and  had  no  knowledge  of 
the  value  of  dogs,  the  court  did  not  err  in  bds- 
tainlng  objections  to  questions  put  to  the  wit- 
ness as  to  whether  the  dog  was  worth  $6,  or 
more  than  $10. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
D«!.  Dig.  I  245.n 

Appeal  from  Olrcnlt  Court,  SnmoTe  County ; 
W.  W.  Pearson,  Judge. 

Action,  by  T.  X  Zelgler  against  the  Louis- 
ville A;  NashTille  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
AflBrmed. 

The  first  count  was  as  follows:  "Plaintiff 
claims  of  the  defendant  the  sum  of  |100  as 
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damages,  for  tbat  on,  to  -wit,  the  23d  day  of 
February,  1908,  plaiatUF  owned  a  certain  Aog, 
whose  value  was  $100,  being  a  thoroughbred 
hound ;  that  on  said  date  the  defendant  cor- 
poration was  engaged  In  <^peratlns  a  railroad 
In  the  state  of  Alabama,  In  Elmore  county, 
between  the  stations  known  as  ESmore  and 
Coosa  da ;  that  on  said  date  the  said  Louls- 
Ttlle  &  Nashville  Railroad  Company,  had  un- 
der Its  direction  and  control  a  train  of  cars, 
same  being  operated  between  said  stations  of 
Elmore  and  Coosa  da  on  said  railroad ;  tbat 
the  said  Louisville  &  Na^vllle  Railroad  Com- 
pany had  in  its  employ  certain  servants  and 
agents  in  charge  of  said  railroad  train,  and 
that  the  said  servants,  agents,  and  employes 
of  said  railroad  company  so  negligently  and 
carelessly  operated  said  train  on  said  date 
that  the  locomotive  attached  to  said  train  was 
propelled  with  great  violence  and  force  against 
the-  said  dog  of  this  plaintiff,  whereby  the 
death  of  the  said  dog  was  caused,  to  the  dam- 
age of  plaintiff,"  etc 

Coant  2:  "For  that  on  Febmary  23,  1908, 
the  defendant  operated  a  railroad  In  the  coun- 
ty of  Elmore,  state  of  Alabama,  and  a  cer- 
tain train  of  oars  on  said  railroad,  between 
the  stations  of  said  county  known  and  called 
Elmore  and  Coosada ;  that  at  a  point  be- 
tween said  Elmore  and  Ooosada  on  said  rail- 
road Is  a  small  trestle ;  tbat  the  plalntlfF  on 
said  date  owned  a  certain  valuable  dog,  whi(dt 
was  on  said  bridge  going  along  or  across  said 
trestle;  that  the  said  train  of  cars,  under 
the  control,  superintendence,  and  direction  of 
the  servants,  agents,  and  employes  of  the  de- 
fendant corporation,  was  being  operated  on 
said  track  of  said  railroad,  and  that  the  said 
train  of  cars  was  so  negligently  operated 
through  said  servants,  agents,  and  employes 
of  said  corporation  in  crossing  said  trestle 
that  the  piatntifTs  dog  was  struck  by  the 
locomotive  attached  to  said  train  of  cars, 
and  was  mangled,  torn  and  killed.  Where- 
fore th§  plaintiff  was  deprived  of  the  said 
valuable  dog,  of  the  value  of  f  100 ;  hence  this 
suit" 

The  demurrers  assigned  were;  "(1)  That  it 
did  not  show  tbat  tbe  dog  killed  was  of  any 
value.  (2)  It  foiled  to  show  any  duty  owing 
from  the  defendant  to  the  plaintiff  In  regard 
to  the  Aog  killed.  (3)  It  shows  that  the  dog 
was  a  trespasser.  (4)  Because  It  Is  a  matter 
of  common  knowledge  that  a  thoroughbred 
bound  has  no  value.  (JS)  Because  it  foils  to 
arer  the  name  of  the  servant  or  «uploy6  of 
the  d^endant  In  diarge  of  the  train." 

Ooodwyn  &  Bf cintyre,  for  anwllant.  Frank 
W.  Lull,  fOr  appellee. 

DOWDEU^  C.  J.  On  the  trUl  of  the  case 
the  court  charged  oat  the  third,  fourth,  and 
fifth  counts  of  the  complaint,  and  consequent- 
ly the  rulings  of  the  court  on  the  demurrers 
to  those  counts  need  not  be  considered. 

The  first  and  second  counts  of  the  com- 


plaint, whldi  confeesedly  cAiarged  a  ne^I- 
gent  killing  of  the  plalntUTs  dog,  were  not 
snbject  to  any  of  the  grounds  stated  In  the 
demurrer  to  the  complaint  It  is  Insisted  in 
brief  by  counsel  for  appellant  that  no  llatlllty- 
for  damages  rests  upon  the  railroad  company 
for  the  negligent  killing,  for  the  reason  that 
It  is  inferable  from  the  complaint  that  the 
dog  was  a  trespasser  on  the  tra(^  when  kill- 
ed. The  law  of  ihls  state  as  to  trespasains 
animals  is  opposed  to  the  contmtion  of  ap- 
pellant Central  of  Oa.  Ry.  Oo.  T.  Uartln, 
150  Ala.  888,  43  South.  S63,  and  many  odier 
cases  might  be  cited. 

No  reversible  error  was  committed  in  sus- 
taining the  objections  to  the  defendant's  ques- 
tions to  the  witness  JadL  Long,  viz.:  "Was 
the  dog  worth  $ST'  "Was  the  dog  worth 
more  than  $10?"  This  witness  testified  tbat 
he  did  not  know  the  value  of  the  dog,  and. 
further,  that  he  had  no  knowledge  of  value 
of  dogs.  In  the  light  of  this  statemrat  the 
witness  could  have  made  no  other  answer 
than  that  he  did  not  know,  unless  he  wished 
to  change  his  evidence,  and  there  was  no  of- 
fer by  the  def«idant  to  show  this. 

There  was  evidence  sufficient  to  submit  the 
case  to  the  Jury,  and  therefore  the  general 
charge  requested  by  the  defendant  was  prop- 
erly refused.  Mobile  &  Ohio  B.  B.  Oo.  t. 
Glover,  160  Ala.  886»  48  South.  719. 

Affirmed. 

SIMPSON,  A14I>BBS0N»  and  &AXRB,  33^ 
concnr. 


TRIBBLB  T.  CEEOTLINB  LAND  CO. 
(Supreme  Court  <a  Alabanuu    May  19,  1910.) 
1.  Bnxs  AND  Noiaa  Q  fl20*)— S^un— Srx- 

DENCB, 

Where,  in  an  action  on  certain  rent  notes, 
defendant  pleaded  fraudulent  representations  by 
□laintilfB  agent  tbat  a  street  car  line  was  pro- 
jected through  or  near  the  land  leased,  bat 
there  was  no  proof  as  to  when  the  representa- 
tions were  made,  or  as  to  the  authority  ot  the 
agent  to  make  them,  tbat  the  notes  were  given 
on  the  foith  ot  such  representations,  or  as  to 
whether  the  oar  line  would  add  to  the  value  ot 
the  proper^,  the  defense  of  fraud  was  not  sus- 
tained. 

[Ed.  Note.— For  other  casra,  see  Bills  and 
Notes,  Cent  Dig.  |  1836;  Dec.  Dig.  |  620.*] 

a  New  Tbial  (|  76*)— Bxokssivk  Yebdict. 

A  verdict  In  an  action  on  certain  rent  notes 
for  more  than  the  anunint  dalmed  in  the  com- 
j^int  was  ground  for  a  new  trial. 

[Ed.  Note^FOr  other  cuoa.  sse  New  Trial. 
Ceat.  Dig.  It  l&fr-lOe;  DeciDis.  |  78.*] 

Ai^>eal  from  Circuit  Court,  Jefffersfm  Ooan^ 
ty;  A.  A.  Coleman,  Judge. 

Action  In  assumpsit  by  the  Crestline  Land 
Company  against  George  Tribble.  Judgment 
for  plahitlfif,  and  dtfendant  appeala.  Beren- 
ed  and  rwdered. 

The  contract  referred  to  In  the  opinion  as 
a  part  of  plea  4  is  as  follows:    "State  of 
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AlwlwiM,  Jefferson  Oomij,  This  lease,  made 
tilts  the  ISth  day  of  Anffost.  1907,  by  and 
between  the  Crestline  lAnd  Company,  par^ 
of  the  first  part,  and  Oecnge  TrlbUe^  party 
of  the  second  part;  wltnessetti:  That  the 
party  of  the  first  part  does  herein  rent  and 
lease  unto  the  party  of  the  second  part  the 
f(dlowlng  pn^ier^  near  Birmingham,  Ala.: 
Lot  Mo.  18,  In  block  Na  8,  In  the  snrrey  or 
plat  ot  the  Crestline  Land  Compai^,  of  real 
property  located  In  said  coon^  and  state 
(map  of  land  la  recwded  In  Map  Book  No. 
7,  on  p.  16,  of  Map  Records,  In  the  probate 
ofllce  of  said  county  and  state)— for  occupa- 
tion by  him  as  a  residence  fw  and  duflUig 
the  term  of  47  uumtbs,  to  wit,  the  16th  day 
of  Ausnst.  1807,  to  the  ISth  day  of  July, 
1911.  In  consideration  whereof,  ttie  party 
of  the  second  part  agrees  to  pay  the  party 
of  the  first  part  the  sum  of  $280;  of  which 
flS  Is  paid  in  caA,  the  receipt 'of  which  Is 
hereby  actoowledged.  The  balance,  $285,  is 
dtrtded  into  47  paymmts,  each  evidenced  by 
notes  payable  at  the  office  of  the  JefFerson 
County  Savings  Bank,  Birmingham,  Ala.,  on 
the  1st  day  of  each  mtmth  during  said  term. 
In  adrance,  b^g  at  the  rate  of  $60  per  an- 
num. And  should  the  party  of  the  second 
part  fall  to  pay  the  rents  as  they  become  due 
as  aftmssld,  or  violate  any  other  oondlUon 
of  tiilB  lease,  tbe  said  party  ot  the  first  part 
shall  then  have  tbe  right  at  their  option  to 
re-enter  the  inmnlses  and  annul  this  leaie. 
And  In  order  to  oitiUe  the  said  party  of  the 
first  part  to  reenter,  it  shall  not  be  neces- 
sary to  give  notice  of  the  tmta  being  due  and 
unpaid,  or  to  make  any  demand  tm  tbe 
same ;  the  aecutlon  of  this  leaser  signed  by 
the  said  parties  of  the  first  and  second  part, 
which  e»cntlon  Is  heretqr  admowledged,  be- 
ing suflldent  notice  of  tlie  rent  being  due 
and  demand  for  the  same,  and  shall  be  so 
construed,  any  law,  usage,  or  custom  to  the 
contrary  notwithstanding.  And  tbe  party  of 
the  second  part  agrees  to  comply  with  all 
Oie  laws  in  regard  to  usage  in  so  far  as  the 
premises  her^y  leased  are  concwned,  and  by 
no  act  render  tb.e  party  of  the  first  part  liable 
therefbr,  and  to  commit  no  waste  of  proper- 
ty, or  aBow  same  to  be  dmie,  bat  to  take 
good  care  of  the  same,  nor  to  undffldease 
said  property,  nor  transfer  this  lease  with- 
out ttie  consent  ot  the  party  of  the  first  part 
hereon  Indorsed;  further,  this  lease  being 
terminated,  to  surrender  quiet  and  peaceful 
possession  of  said  premises  in  like  good  or- 
der as  at  the  commencement  of  said  term, 
natural  wear  and  tear  excepted."  The  next 
paragraph  prorldea  for  the  payment  of  at- 
twney's  fOes  1^  party  of  the  second  part,  and 
for  damages  fw  failure  to  surrender  In  waiv- 
er of  exemptlona  The  nect  provides  for  the 
payment  of  texes  by  party  of  the  first  part  tm- 
tH  deed  shall  have  beoi  issued  and  the  lease 
canceled.  The  next  paragraph  provides  for 
the  making  of  the  deed  to  tbe  party  of  the 
second  part  upcm  the  paymmt  of  all  the 
lease  notes.   "It  Is  further  imderstood  snd 


agreed  tliat  U  flie  party  the  second  part 
falls  to  pay  tbe  monthly  rent  as  It  becumes 
due,  and  becomes  a  month  or  two  months  in 
arrears,  during  the  first  year  of  the  existence 
of  tbe  lease,  or  as  much  as  three  months  in 
arrears  oa  such  payment  at  any  time  there* 
after,  or  shall  Call  to  comply  with  any  con- 
ditions or  requlrementt  tba«ln,  then  on  the 
happening  of  any  such  evoit  the  party  of  tbe 
second  part  forfelte  hls  righto  to  a  convey- 
ance of  said  property,  and  all  money  paid  to 
the  party  of  the  second  part  under  this  con- 
tract shall  be  taken  and  held  as  payment  of 
mt  of  said  property,  and  the  party  of  the 
second  psrt  should  be  liable  to  tbe  party  of 
the  first  part  as  a  tenant  for  the  full  term 
<^  said  lease,  and  the  provision  herein  that 
the  rent  paid  under  Oils  lease  shall  be  con- 
sldwed  a  payment  for  said  property,  and  tbe 
party  of  the  first  part  shall  make  and  ex- 
ecqte  a  deed  with  wamtnty  of  title  convey- 
ing said  property  to  the  party  of  tbe  second 
part,'  shall  be  a  nnlUty  and  of  no  force  and 
etteet;  and  tbe  tetlure  of  the  party  of  tbe 
second  part  to  comply  wltii  any  of  the  con- 
ditlMis  of  this  instrument  shall  ipso  facto 
rmder  the  said  provisions  a  nullity,  and 
make  the  Bald  party  of  the  •second  part  a 
lessee  under  this  instrument,  without  any 
righto  whatever  ttccopt  the  righto  of  the 
lessee,  without  any  notice  ot  action  what- 
ever npon  the  part  of  the  party  of  tbe  first 
part*'  Tbe  next  provision  provides  for  the 
payment  of  the  entire  sum  before  maturity, 
with  a  rebate  of  interest 

C.  D.  Bitter,  for  appellant  J.  F.  Perry 
Bangh,  for  appellee. 

SIMPSON,  J.  Tbe  suit  In  tbis  cam  was 
brought  by  the  appellee  against  the  appellant 
for  the  recovery  of  $4S>  with  interest,  due  by 
nine  promissory  notes  for  $5  each,  and  for 
$50,  with  Interest,  due  by  ten  promissory 
notes  for  $5  each.  There  were  two  com- 
plaints, afterwards  consolidated,  each  alleg- 
ing at  the  end  of  the  complaint  that  defend- 
ant had  waived  the  benefit  of  the  exemption 
laws,  and  agreed  to  pay  a  reasonable  attor- 
ney's fee.  The  first  plea  alleged  that  $16 
was  a  reasonable  attorney's  fee.  and  tbe 
second  that  $20  was  a  roisonable  attorney's 
fee;  tmt  neither  complaint  claimed  any  at- 
torney's fee.  Pleas  of  no  consideration  and 
failure  of  coruideration  were  filed ;  also  spe- 
cial pleas.  Plea  4  sets  up  the  special  contract, 
which  was  introduced  In  evldeDce  (and  will 
be  set  out  by  the  reporter),  admits  the  fnll- 
nre  to  pay  the  notes,  but  claims  that  defend- 
ant is  not  liable  for  more  than  the  fair  rental 
value  of  the  property  rented,  which  it  ts  al- 
lied Is  not  more  than  $16,  which  was  paid 
In  advance^  Pleas  6  and  6  set  up  tbe  same 
defense.  Pleas  7  and  8  set  up  tlie  defense 
that  tlie  notes  were  obtolned  by  fraudulent 
r^tresentatlons  that  a  street  car  line  was 
proiectod  through  or  near  the  land  leased  -or 
bought 

There  was  no  evidence  tending  to  sustain 
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the  plea  of  no  conBUeratlon,  nor  that  of  fail- 
ure of  consldoratloii,  and  the  only  evidence 
on  tlie  subject  of  frand  was  tbe  statement  by 
the  defendant,  as  a  witness,  that  "the  agent 
of  plaintiff,  from  whom  be  rented  or  pur- 
chased the  property,  represented  to  him  that 
at  the  time  he  purchased  said  lot  there  was 
a  car  line  projected  through  said  property, 
and  showed  him  on  the  map  of  said  prc^rty 
where  said  street  car  line  would  run,  and 
that  after  purchasing  said  lot  he  learned  that 
said  car  line  was  not  projected  through  said 
property,  and  that  said  car  line  had  not  been 
run  through  said  property" ;  the  nearest  line 
being  1,  1^  and  2  miles  distant  lliere  was 
no  testimony  as  to  Just  when  tlie  representa- 
tions  were  made,  though  Inferentlally  it  may 
be  said  that  the  Intent  was  to  say  that  the 
representations  were  made  at  the  time  he  pur- 
chased. There  was  no  proof  as  to  the  au- 
thority of  the  unnamed  agent  to  make  tbe 
T^resentatlons,  nor  that  the  notes  were  given 
on  the  faith  of  such  representations,  nor  as 
to  whether  the  street  car  tine  would  add  any 
value  to  the  property,  or  how  much.  So  there 
was  no  proof  to  sustain  this,  the  only  plea 
which  set  up  any  defense. 

The  defendant,  having  entered  Into  a  writ- 
ten agreement  to  pay  so  much  for  the  rent  of 
the  land,  of  course,  was  bound  for  that 
much,  unices  the  defense  of  fraud  was  sus- 
tained. These  being  the  facts,  the  plaintiff 
was  entitled  to  the  genwal  charge^  and  there 
was  no  reversible  error  In  giving  or  refusing 
any  of  the  charges;  but,  as  before  stated, 
the  complaints  claimed  only  $90,  with  inter- 
est, and  the  verdict  was  excessive.  This 
matter  was  brought  to  the  attention  of  the 
conrt  by  a  motion  for  a  new  trial,  and  the 
motion  should  have  been  granted.  Drake  t. 
Johnson,  50  Ala.  1;  Rltch  v.  Thornton,  69 
Ala.  309;  OlUUand  v.  Dunn  &  Oo^  13G  Ala. 
327,  34  South.  25. 

The  judgment  of  the  court  la  revosed,  and 
an  ordo-  will  be  here  entered  granting  the 
motlott  for  a  new  trial. 

Reversed  and  rendered. 

DOWDELL,  0.  J.,  and  McGt/BLIiAN  and 
MAYFIELD,  JJ.,  concur. 


MAT  V.  STATE. 
(Snpreme  Court  of  Alabama.   Uay  1%  1910.) 

1.  HOHICIOS  (8- 190*)— E^VZOEHOI— a^OEATB— 

What  CoMsrrruTES. 

Statements  made  by  decedent  at  various 
times  remote  from  the  killing,  to  the  effect  that 
accuBed  was  a  coward,  and  the  use  of  profane 
words  in  referring  to  bJm.  did  not  amount  to 
threats  so  as  to  be  admissible  as  sadi,  having 
no  tendency  to  Illnntrate  decedent's  conduct 
at  the  time  of  the  killing. 

[Ed.  Note.— For  other  eases,  see  Homldde^ 
Cent.  Dig.  H  39&^13;  DecTDl^.  |  190.*] 

2.  HoHicins  (I  191*)— EJvinENCB— Otbkb  Dit- 

nOULTIKS. 

In  a  prosecution  for  homicide.  In  which 
the  evidence  tended  to  show  self-defense,  ac- 


cosed  having  tesdQed  that  decedeot^d  others 
came  to  his  house  for  the  puxpoae,  as  accused 
claimed,  of  procuring  his  attendance  at  a  civil 
trial,  and  that  he  then  heard  decedent  duvateo 
him,  questions  to  accnsed  as  to  how  lona  they 
had  remained  at  bis  house  were  properly  ex- 
cluded as  involving  a  previous  difficulty,  as  were 
other  questions  Involving  a  pievlous  dlfficolty 
between  decedent  and  accused. 

TBd.  Note^For  other  eases,  see  Hw&ldde, 
Cent  Dig.  I  414;  Dea  Dig.  |  191.*] 

3.  HOMICIOB  (I  190*)— BVIDENCr— TttEKATS— 
TfiBEATB  BT  LTINO  IN  WaIT. 

The  presence  of  decedent  and  o^exs  at 
accused's  house  did  not  Invidve  a  threat  by 
lying  in  wait. 

[Ed.  Note.— For  other  cases,  sse  Homidd& 
Ctm.  Dig.  »39»-413:  Dee.  Dig.  1 19a*] 

4.  CanniTAL  I«aw  (|  U28*>-Rbvzew— 0^ 
OBT  or  TBiAL  OouBT  — •  jQxoLunziro  Bvi- 

DENOS, 

Any  tenable  ground  will  Joatifv  a  ruling 
exoloding  evidence :  the  record  not  snowing  the 
ground  npon'wfaldi  the  trial  conrt  acted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  1  2961;  Dec.  Dig.  1  1128.*] 

5.  Homicide  190*>— EIvzokhob— TnauTft— 
Cebtainit. 

Even  If  evidence  of  threats  was  admissible 
In  a  homicide  case  In  explanation  of  accused's 
possession  immediately  before  the  killing,  of 
the  pistol  which  be  used,  as  shown  by  the  state, 
the  occasion  on  which  the  threats  were  made 
should  have  been  specified  so  as  to  permit  the 
state  to  rebut  evidence  thereof,  and  hence  where 
accused  was  asked  whether  at  the  time  be  had 
the  pistol  and  prior  thereto  threats  bad  been 
made  against  his  life,  bis  answer  that  it  had 
been  reported  to  him  that  his  life  had  beoi 
threatened  was  too  general,  and  was  properly 
excluded. 

[Ed.  Note.— For  other  cases,  see  Homicidfc 
Cont.  Dig.  SS  39»^13;  Dec.  Dig.  i  190.*] 

e.  GniuiiTAi,  Law  ({  448*)— Bvidbrcs— Opix* 
ION  Evidence— CoHCLUBioN. 

One  nuiy  testify  that  another  is  drank  or 
drinking. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1044;  Dec.  Dig.  I  448.*] 

7.  CaiHiNAZ.  Law  (I  448*)— Evidence— Opin- 
ion EVIDBNOB-OONCLUaiON. 

A  question  In  a  homicide  case  whether  the 
voices  witness  heard  appeared  or  sounded  to 
him  as  If  coming  from  drunken  men,  did  not 
In  strictness  ask  whether  in  witness'  opinion 
such  persons  were  drunk,  and  hence  was  not  ob- 
jectionable as  calling  for  a  conclu^on,  even  if 
an  answer  that  they  were  drunk  was  objection- 
able as  such. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1044;  Dea  Dig.  f  448.*] 

8.  Cbiminal  Law  (|  1170*)- Appeai^Habk- 
LEss  Ebbob— Adhission  or  Evidence. 

Where  suffident  evidence  was  admitted  to 
enable  the  jury  to  form  a  correct  conclusion  as 
to  whether  certain  persons  In  a  wagon  were 
drinking  or  drunl^  and  accused  testified  with- 
oDt  objection  that  in  his  judgment  the  men  were 
drinking,  any  error  in  excluding  a  qne^on  to 
him  aa  calling  for  a  conclusion  whether  voices 
of  those  in  the  wagon  which  accnsed  heard  ap- 
peared or  sounded  to  him  aa  if  coming  from 
drunken  men,  could  not  have  prejudiced  him. 

[Ed.  Note.:— I!^>r  other  case^  see  Criminal 
lAW.  Cent.  Dig.  I  8146;  DecTDIg.  i  1170.*] 

0.  Cbiuinai.  Law  (U  41ft  420*)— Bvidcn<x— 

HBAaaAT  EVIOKNCB. 

A  question  to  a  witness  as  to  why  the  state 
had  flubpoensed  him  was  property  excluded; 
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wltoMB  htSmg  'ibiabls  to'  ukwer  (iobi  Ua  vwn 
knowlsdge. 

[Ed.  Note.— For  other  cases,  sea  Criminal 
Law.  Ceot.  Die-  I  97S;  Dec.  Die.  H  419,  420*] 

10.  HoMicioB  (I  300*)  — SELr-DxrENBS— In- 

STBUCnoHS. 

A  requested  diante  that  tbe  law  is  a  reaaoo- 
^»le  master,  and  If  at  tbe  tiuie  of  tbe  kllliiiK 
tbe  appearances  of  danger  surrounding  accused 
were  sucb  as  to  produce  a  reasonable  belief  In 
bis  mind  that  his  life  was  in  danger,  or  that 
he  waa  about  to  suffer  some  bodily  harm,  the 
jai7  ahonld  acquit  if  accused  waa  himself  with* 
out  fault,  was  properly  refused  as  ignoring  his 
duty  to  retreat. 

[Ed.  Note.— For  other  chsch,  see  Homicide, 
Cent.  Dig.  {  630 ;  Dec.  Dig.  |  800.*] 

11.  Cbihinai.  liAW  m  763,  764*)— iKartBuo- 

nOHS— WSIGBT  or  EVIDSRCE. 

A  reqaested  diarge  that  If  on  account  of 
tiie  unsatisfactory  character  of  tbe  evidence, 
or  for  any  other  reason,  the  jury  were  not 
satisfied  of  accused's  guilt  to  a  moral  cer- 
tainty, was  properly  rarased  aa  auggaatlnfr  that 
tbe  eTidenee  of  gnilt  was  of  an  unsatiafiictory 
character. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  f  1764;  Dec,  Dig.  ||  763, 
764.*] 

12.  GbIHINAL    IjAW    (I    811*)— iNSTBUCnON— 
PKOUIKBRCC  to  PABTICxnOAK  Mattebs. 

A  requested  charge  in  a  homicide  case  that 
It  was  tne  Jury's  duty  to  consider  the  wit- 
nesses' manner  on  the  stand  as  well  as  at  tbe 
time  of  tbe  fcilling,  tbe  varyinc  statements,  if 
auy  were  made  by  them,  as  well  as  their  condi- 
tftm  Bs  to  sobriety,  in  order  to  give  proper 
weight  to  their  testimony,  was  uroperly  refused 
as  unduly  emphaaising  specified  featntea  of  tiie 
evidence. 

[E^d.  Note.— For  other  cases,  sea  Criminal 
Tmw.  Cent  IMff.  |i  1060-1973;  Dec  Dig.  I 
811.*] 

Ajjpeal  from  Circuit  Court,  Landerdale 
Coimtr;  O.  P.  Almon,  JuUgs. 

John  J.  Hay  was  convicted  of  taomldde, 
and  he  appeals.  Affirmed. 

Tbe  matters  of  eridence  objected  to  suf- 
ficiently aiq;>ear  ixt  the  opinion.  The  follow- 
ing charges  were  refused  to  tbe  defendant: 
(11)  "The  law  is  a  reascmable  master,  and  If 
the  erld^ce  stiows  yon  that  at  the  time  of 
the  killing  the  appearances  of  danger  sur- 
rounding the  defendant  were  such  as  to  pro- 
duce a  reasonable  belief  in  the  mind  of  tbe 
defendant  that  his  life  was  In  danger,  or 
that  he  was  about  to  suffer  great  bodily 
harm,  and  that  the  defendant  was  without 
fault  in  bringing  on  the  difficulty,  then  you 
should  acquit  the  defendant"  (14)  "If,  on 
account  of  the  unsatisfactory  character  of 
the  eyldence,  or  for  any  other  reason,  yon  are 
not  satisfied  that  the  defendant  is  guilty  to 
a  moral  cwtainty,  you  ibonld  acquit  him." 
(15)  "It  is  your  duty,  gentlemen  of  the  jury, 
to  consider  the  manner  of  thtf  witnesses  on 
the  stand,  as  well  as  their  manner  and  con- 
duct  at  the  time  of  tbe  shooUn^  the  varylnff 
statements,  If  any  hare  been  made  by  the 
witnesses,  and  also  the  condition  of  witnesses 
as  to  sobriety  or  drunkenness.  In  order  to 
enaMe  you  to  gtve  imk^^  weight  to  the  te»- 
tUnooy.** 


A.  H.  CumlducA  and  George  P.  Jones, 
for  aj^ieUant  Alezandw  If.  Qarber,  Atty. 
a«L»  for  the  Btattt. 

BAYBB,  J.  The  homicide  for  whidi  de- 
ftedant  ms  on  trial  occurred  In  the  pres- 
oice  ot  ft  number  of  witnesses.  There  was 
OTtdmce  <m  behalf  of  the  defendant  whidi 
traded  to  show  a  case  of  self -defense.  The 
trial  Judge  admitted  evidence  of  threats  said 
to  hare  been  made  by  the  deceased  against 
the  defendant  on  Tarious  occasions.  A  num- 
ber of  exceptl(»is  were  reserved  to  those  rul- 
ings of  tbe  court  which  denied  defendant's 
offers  to  show  circumstances  not  a  part  of 
the  res  gest»  nor  amounting  to  threats,  but 
in  our  Judgment  they  hardly  call  for  exten- 
sive treatment  Statements  said  to  have  been 
made  by  the  deceased  about  the  defendant 
at  odd  times,  remote  from  the  killing,  to  the 
effect  that  defendant  was  a  coward  and 
would  not  fight  and  the  fact  that  deceased 
used  bad  language  and  cursed  when  rtferrlng 
to  defendant  did  not  amount  to  threats,  had 
no  tendency  to  illustrate  -the  conduct  of  the 
deceased  at  the  time  of  the  homicide  and 
were  excluded  without  error. 

Defendant  had  testified  to  several  difficul- 
ties with  the  deceased,  and  to  threats  made 
against  him  by  deceased  of  which  he  liad 
been  informed.  It  appeared  that  some  time 
liefore  the  fatal  encounter  there  had  been  a 
trial  of  a  civil  cause  b^ore  a  Justice  of  the 
peace.  Defendant  testified  that  he  knew 
nothing  of  the  facts  of  that  case,  and  had 
not  attended  the  trial.  He  further  testified 
that  one  Mr.  Wilkes  had  told  bim  that  de- 
ceased had  said  that  there  were  nine  of  them 
at  the  trial,  and,  if  defendant  tiad  been 
there,  they  would  have  fixed  him.  Defendant 
sought  by  a  series  of  questions  to  be  per- 
mitted to  testify  that  deceased  had  summon- 
ed him  to  attend  that  trial,  or  that  deceased 
tiad  come  to  his  bouse  with  a  number  of  oth- 
ers, and  r^resented  to  him  that  his  presence 
at  the  trial  was  desired,  or  that  deceased  liad 
come  to  his  house  late  at  night  to  get  him  to 
attend  the  trial,  or  that  Just  before  the  trial 
deceased  came  to  his  house  and  knocked  on 
the  door,  and  that  when  thereupon  he  had 
left  his  bouse  and  gone  down  into  a  comer 
of  the  fence  near  the  road,  he  had  heard  de- 
ceased say  wliat  they  would  do  if  he  had 
tjeen  there.  After  the  state's  objections  to 
these  questions  had  been  sustained,  the  de- 
fendant .testified  without  objection  In  these 
words :  "On  tbe  night  last  referred  to,  when 
said  parties  knocked  at  my  door,  it  was 
pretty  late—I  think  about  11  o'clock.  I 
was  awakened  by  the  laiodi.  I  left  tbe 
house,  went  down  through  the  garden,  and 
up  through  the  orchard.  I  saw  five  men  pass 
t^.  I  could  not  tell  who  any  of  them  were 
except  Orover  Patterson.  I  knew  him.  I 
heard  him  talking  about  me  not  being  at 
home,  and  ttiey  said  th^  did  not  think  I  was 
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tb^  and  If  I  was,  Fattenon  aald,  I  was 
liard  to  walE&  I  heard  Patterson  say  In  tbAt 
cooTersatlon:  *l  am  aorrr  be  la  not  tbm. 
If  he  was  we  would  fix  hla  dock.'"  Dtfend- 
anfsoonnsel  then  iuked  this  qneatlon:  "How 
long  did  Patterson  and  those  other  per- 
sons remain  aronnd  yonr  {Oace?"  Objection 
to  this  qneatlon  was  anstalned.  Bxceptlons 
were  reserved  to  the  several  mllngs  Indicat- 
ed. It  la  dear  enon^  that  the  act  of  de- 
ceased In  snnunonlng  defendant  as  a  wlt^ 
ness  or  the  mere  effort  to  Induce  his  attend- 
ance on  the  trial,  whldi  the  defendant  aon^t 
to  sbow  by  the  first  several  of  the  qnestlona^ 
did  not  In  Itself  constitute  a  threat  It  Is 
-  said,  however,  that  the  attaqit  to  get  defend- 
ant to  a  place  where  It  had  been  planned  to 
fix— to  kilt- him,  woold  have  given  meaning 
to  the  threat  testlfled  to  ty  Wilkes.  Bnt  the 
alleged  threat  was  no  threat  It  was  nothing 
more  than  a  statement  by  tha  deceased  of 
what  he  woold  have  done  In  an  event  vrtildi 
had  not  happened.  Nor  was  ttum  evidence 
that  the  deceased  had  planned  to  kill  de- 
fendant at  the  trlaL  It  requires  conjecture 
on  conjecture  to  inject  hostile  meanli^  into 
the  mere  act  of  summoning  or  requesting 
^e  preaoice  of  defendant  as  a  witneas.  Tba 
objection  to  the  question  as  to  the  lou^  of 
time  Patteraon  and  others  remained  aronnd 
the  defendant* a  plaoe^  we  avvpose,  waa  aoa- 
tained  on  the  anthorltr  of  Harkness  v.  State; 
128  Ala.  71,  SO  South.  78.  The  doctrine  of 
that  case  waa  soon  reaffirmed  In  Willlngham 
V.  States  180  Ala.  85,  80  South.  429.  We  are 
not  disposed  to  overrule  those  caaea.  Hie 
proposition  that  no  conaidwatlon  at  con- 
venlwice  or  Inconvenioice  should  have  welgbt 
where  life  or  liberty  la  at  atake^  la  too  com- 
prehensive for  practical  purposea  in  the  ad- 
ministration of  Juatlce.  It  la  Important, 
among  other  thli^  that  cases,  though  in- 
volvli^  life  and  liberty,  be  tried,  and  that 
the  mlnda  of  the  Jnry  be  not  diverted  from 
the  merita  of  the  caae  bdng  tried  by  laying 
before  them  the  detalla  and  merita  of  an- 
other. McAnally  v.  State^  74  Ala.  9.  Nor 
did  the  occasion  in  question  present  the  fea- 
tnrea  of  a  threat  by  lying  In  wait,  aa  was  toe 
caae  In  Qunter  v.  State,  111  Ala.  28,  20  South. 
682,  66  Am.  St  Bep.  17,  nor  mcii  preparation 
tm  an  atta<ft  as  was  diown  In  Tjne^an  j. 
States  118  Ala.  70,  21  South.  487.  On  due 
consideration  we  tUnk  the  defendant  had  the 
advantage  of  every  fftct  to  which  he  waa  en- 
titled, and  that  there  was  no  error  bete. 

nie  same  disposition  must  Iw  made  of 
those  offers  on  toe  part  of  defendant  to  tiiow 
that  on  the  occaiioa  of  several  difficulties 
between  him  and  deceaaed,  the  latter  had 
charged  defendant  with  interfering  with  an 
unlawful  traffic  In  uhlaky,  In  which,  on  the 
hypothesis  of  the  que8tl<»i8,  deceased  was 
engaged,  nieee  qneatlona  plataly  called  tor 
the  details  of  Chose  previous  difficulties. 

There  was  evidence  for  the  state  tending 
to  show  that  immediately  btfore  the  oi- 
oounter  In  which  Patterson  lost  hla  Ilf^  de- 


fendant had  the  pistol  with  whldi  the  kOlinff 
WM  done  concealed  mider  the  seat  at  bia 
buggy.  Defendant  as  a  wltoeaa,  was  aaked 
1^  hla  counsel  to  state  whether  at  that  time 
and  prior  ttiereto  threata  had  been  made 
against  his  life.  The  defendant  answered: 
"It  had  been  so  r^rted  to  me — bem  con»> 
munlcated  to  me  that  my  Ufe  had  been 
threatened.**  Appelant  contends  that  there 
waa  error  in  sustaining  objection  to  this 
question  and  ttM  motion  to  ezdnde  the  an- 
sww  for  the  reason,  that  the  evidence  trad- 
ed to  diow  that  defendant  had  reason  to  ap- 
prehend an  attack,  and  thus  to  break  tiie 
toroe  of  the  auggeatl<ni  of  preparation  car- 
ried by  the  state's  evidence  in  reqwct  to  hav- 
ing the  pistol  concealed.  The  record  does 
not  disclose  the  grounds  upon  which  the 
court  [woceeded.  Any  tenable  ground  will 
yuiaty  the  ruling.  9%e  court  allowed  every 
offer  to  iwove  specific  threata.  If  It  be  con- 
certed that  In  view  of  the  teatlmooy  offered 
Iv  the  stato  on  this  potot  evidence  of  threata 
was  admlsslUe  to  opiate  defwdanfa  hav^ 
ing  a  plst«d,  evidence  of  those  thraato  ought 
to  have  been  given  in  such  term  as  to  afford 
the  stato  an  opportunity  for  rebuttal— tiie 
occaslona  ^ould  have  traen  q)eclfled.  What 
defendant  expected  to  prove  might  have  been 
developed  by  proper  questiona.  As  it  waa^ 
the  question  was  a  flahlng  question.  The 
anawer  was  too  general.  Prince  v.  States  100 
Ala.  144,  14  South.  408,  46  Am.  St  Bep^  28. 

An  objection  was  sustained  to  this  qnes- 
tion  put  to  toe  def aidant:  "Did  the  voices 
of  those  that  yon  heard  down  the  road  (re- 
ferring to  the  party  of  several  In  the  wacon 
with  the  deceased)  aroear — sound  to  yon  aa 
If  coining  from  drunken  men?"  Immediate- 
ly thereafter  the  defendant  wu  allowed  with- 
out  objection  to  teatlfy  In  thhi  language; 
"I  heard  the  hollowing  btf  ore  I  aaw  the  mm, 
and  it  was  my  Judgment  that  toey  wwe 
drinking."  A  witness  may  teatlfy  that  a 
person  is  drunk  or  drinking.  Jones  on  Evi- 
dence, f  860^  and  note  with  citation  of  au- 
thorities. It  la  urged  that  there  la  a  vide 
difference  betweoi  drinking  and  drunkenneaa, 
and  that  there  was  error  which  waa  not 
cured.  '  There  are  degrees  of  intoxication. 
And  It  may  be  conceded  that  "drunk,"  as 
used  In  the  vernacular,  dgnifles  a  deepw  de- 
gree than  "drinking.**  If  so*  It  still  does  not 
appear  that  there  waa  extm,  for  In  strlctneas 
the  question  put  did  not  ask  for  defttaidant^ 
Judgmuit  aa  to  whether  the  party  In  the 
wagon  wwe  drunk,  bnt  only  whethw  the 
sounds  ware  such  aa  would  come  from  drunk- 
en men — an  inadequate  baaia  tor  a  Jadgmeat 
of  drunkenneaa.  Bnt  howevw  this  may  b^ 
the  qneatlon  aa  to  the  degree  ttf  Indulgwce 
by  the  party  to  the  wagon  was  the  subject 
of  elaborate  examination.  Apart  from  the 
opinion  thus  sought  to  be  devtioped,  the 
Jury  were  In  possession  of  every  tact  eaaen- 
tlal  to  a  correct  contusion.  Including  defend- 
ant's Judgment  that  toe  par^  waa  drinUng. 
It  la  not  to  tw  concaved  to  reason  that  the 
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opinion  called  for  would  hare  Influenced  the 
Jury  to  a  verdict  In  kdj  respect  dlfferait 
from  that  raulered.  On  the  ooutrary,  we  are 
aaOsfled  that  no  Injury  resulted  to  the  de- 
fendant from  its  ezdnslon,  and  Uiat  diere 
was  no  revaslUe  error. 

It  aeona  evident  that  the  wttneas  Orea- 
ham  could  not.  have  teatifled,  aa  of  hii  own 
knowledgs,  for  what  putpoee  the  state  bad 
cftosed  him  to  be  anl^cniaed  aa  a  wltnees, 
and  that'tiiere  waa  no  anor  In  r^nalng  to 
permit  him  to  make  the  effort. 

^arge  11,  refnaed  to  the  defendant,  ig- 
nored the  doty  of  retreat 

Charge  14  aasomed  that  the  evidence  of 
dtf endant'B '  ffoilt  waa  of  an  uuatlafBCtory 
character. 

Oharge  IS  laid  undue  streaa  upon  aped  fled 
f eatorea  of  tiie  erldenoe. 

The  general  charge  waa  manlfeetly  errone- 
ous. 

After  a  consUeratlon  of  the  entire  reoord 
we  are  of  the  opinion  that  no  reversible  er- 
nr  affected  the  defendant's  trial  and  con- 
Tletlon,  and,  in  conaeqnence^  that  the  Jndg- 
mmit  mnat  be  aflLrmed. 

Afflimed. 

DOWDELL.  G.  J.,  and  ANDSRSON  and 
McOTiBTiT.AX,  JJ.,  concur. 


CRtJMPTON  V.  STATE. 
(Snpieme  Court  of  Alabama.    May  19^  IftlO.) 

1.  HoMiciiiE  (S  196*)  — EhriDnroB— Adhissx- 

In  a  prospcuUoD  for  mnrder,  tbere  was  no 
*rror  In  ercludinn  evidence  that,  the  day  before 
he  was  'killed,  deceased  got  a  pistol  from  a 
certain  person :  then  being  no  evidence  or  offer 
to  prove  tiiat  defendant  knew  thereof. 

rEd._Note.— For  other  caara.  see  Homldd^ 
Cent.  Dig.  f  416 ;  Dec.  Dig.  1  193.*] 

2.  HoHicinB  (I  190*)  —  Evidence  —  Admissi- 
biott—Threatb. 

Evidence  of  ancommnnicated  threats  by  de- 
ceased were  admlsfitbte  In  a  homicide  case  to 
Kbow  which  party  was  agfcressor,  where  it  was 
doubtful  who  commenced  the  affray,  and  where 
there  was  obncarity  in  the  testimony  as  to  the 
eopdnct  of  the  parties  immediately  preceding 
and  attendiiv  the  fatal  act. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent,  Dig.  H  390-413;  Dee.  Dig.  S  190.*} 

S.  CBZMiifAL  Law  (|  404*)— Evzdbnob— Ad- 

IflSSIBILITT. 

It  was  not  error  to  admit  In  evidence  the 
clothes  of  deceaaed, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Xmw,  Gent.  Dig.  H  873,  891-89S,  1457;  Dec 
Dig.  i  404.*] 

4.  HoMciDK  338*)— Review  or  Gvidbnck— 

HARULBSa  II^BOB. 

It  was  not  reversibie  error  to  admit  evi- 
destce  that  deceased  had  been  a  marsliai,  as  it 
oonid  not  Injure  defendant,  and  the  same  la 
true  with  reference  to  sustaining  objection  to 
a  question  to  a  witness  as  to  protests  against 
his  being  made  manhal. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  709-713;  Dec.  Dig.  S  838.*] 


6.  Gbihuval  Law  (Sf  419,  420*)— Bvidihob— 
Heabsat. 

Testimony  of  a  witness  as  to  a  protest 
of  dtisens  against  a  person  being  made  a  mar- 
shal is  hearsay. 

[Ed.  Note.— For  other  cases.  Criminal 
lAw,  Cent.  Dig.  H  978-968;  Dee.  Dig.  H  419^ 
420.*) 

6.  Cbiunai.  Law  (8  390*)  —  BMdebcb— Mo- 
tive. 

Defendant,  testifying  in  his  own  behalf, 
could  not  I>e  asked  to  testify  as  to  his  motKes, 
and  hence  it  was  not  error  to  exclude  a  goes- 
tion  as  to  why  he  did  a  partteatar  act 

[Ed.  Note.— For  other  cases,  see  Crimlaa] 
Law,  Cent.  Dig.  |  858;  Dec.  Dig.  f  390.*] 

7.  CBnaif Ai.  Law  ({  7S8*)— InarBnonons— 

Invasion  of  Pbovincb  of  Jubt. 

In  a  murder  case,  a!  charge  that  defendant 
did  not  provoke  or  bring  on  the  difficulty,  and 
that*  if  deceased  tnmed  towards  blm  koA  put 
his  right  band  in  his  hip  pocket  so  as  to  In- 
dicate to  a  reasonable  man  ois  purpose  to  draw 
a  weapon  and  use  it,  defendant  was  authorized 
to  anticipate  liim  and  shoot  first,  was  properly 
refused  as  invading  the  province  of  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1737, 1738,  1790^798 ;  Dec. 
Dig.  i  759.*] 

8.  Cbiuikai.  Law  (|  778*)— iNsnmonons— 

BURDBK  or  PBOOT. 

There  was  no  error  in  refusing  chai^  that 
the  burden  was  on  the  state  to  show  that  de- 
fendant was  in  fault  in  bringing  on  or  pro- 
voking the  difficulty,  and  to  show  that  such  was 
the  case  beyond  a  reasonable  doubt  as  tbey 
were  misleading  in  not  stating  the  cmiditioos 
under  which  the  state  was  called  on  to  prove 
freedom  from  fault 

[Ed.  Note.— For  other  cases,  see  Crimioal 
Law,  Cent  Dig.  H  1846-1857;  Dec.  Dig.  S 
77a*l 

9.  HonoiDE  (I  300*)  —  IRSTBucnone— Selt- 

Defensb. 

There  was  no  error  in  refusing  to  charge 
ttiat  in  order  to  convict  the  state  must  prove 
there  was  no  xeaaonaMe  means  of  escape  for 
d^ndant 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  I  300.*] 

10.  Cbiminal  L^w  ({  807*)— Abouuentativb 
Inbtbuctions. 

Defendant  requested  tbe  court  to  charge 
that  no  theories,  however  fine,  should  per- 
suade the  Jury  to  convict  unleas  tbe  evidence 
was  strong  enough  to  cause  tbe  conscience  of 
mankind  to  respond  to  It,  and  that  in  tbe  crim- 
inal department,  the  same  aa  in  the  civil,  our 
law  and  its  enforcement  were  ordained  to  pro- 
duce practical  results,  and  not  to  vindicate 
theories  of  right  and  that  the  policy  of  tbe 
law  was  that  no  man  should  suffer  punishment 
unless  he  deserved  It  in  pure  retributive  justice, 
aside  from  all  collateral  consideration,  unless 
presumably  it  would  contribute  to  tbe  public 
good.   Beid  properly  refused  as  ai^mentative. 

fEld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1805,  1959,  1960;  Dec  Dig. 
S  807.*I 

11.  HOUICIDB  (i  800*)— iNBTBUOnONB— SELF- 

Defbnbe. 

In  a  mtirder  case,  charges  on  apparmt 
danger,  requested  by  the  defense,  are  properly 
refused,  where  they  fall  to  hypothesize  as  a 
fact  that  defendant  did  believe  that  he  was  in 
imminent  danger  of  death,  or  great  bodily  hann. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent.  Dig.  SI  614-^:  Dec.  Dig.  {  30a*] 


«rer  other  eases  see  same  topio  and  Mctlon  NVMBBB  in  Deo.  A  Am.  Digs.  IMT  to  data,  ft  Rworwr  Indtus 
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12.  Cbiuinal  Law  (|  828*)— iNmucnoss 

Albbadt  Givsn. 

Mo  error  «an  b«  predicated  on  xefneal  of  a 
charge  eorered  or  mbstantlaUr  covered  by  a 
cbarsre  given. 

[Ed.  Note.— Bbr  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  2011;  Dec.  Dig.  I  820.*] 

IS.  Cbiminix  Law  (8  76&*)— Instbuctions— 

CONSIDEBINQ  EFFECT  OF  CONVICTION. 

Juries  are  to  try  and  determine  caws  ac- 
cording to  the  law.  and  the  fttcts.  and  not  ac- 
cording  to  their  opinion  as  to  whether  pnblic 
peace  and  good  order  will  be  promoted  by  a 
conviction;  and  hence  a  charge  permitting  tlie 
jury  to  ramsider  the  effect  of  a  conviction  In 
this  respect  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  I  769.*] 

14.  Cbihikal  Law  (J  805*)— Instbuctions— 
Bequksts. 

In  a  murder  case,  a  requested  charge  that, 
"if  there  is  a  reasonable  doubt  that  the  defend- 
ant was  free  from  fault  in  bringing  on  the  dif- 
ficulty, and  that  O.  (deceased)  made  demonstra- 
tions which  were  calculated  to  lead  a  reason- 
ably prudent  man  to  the  belief,"  was  properly 
refused  as  incomplete  and  stating  no  propo- 
sition. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Law,  Dec.  Dig.  |  805.*} 

15.  HOHICIDE  (8  300*)— iNSTBUCnONS. 

The  court  properly  refased  to  charge  that, 
if  defendant  shot  in  self-defense  as  defined  by 
the  conrt,  he  did  not  Icill  deceased  -  voluntarily 
in  the  sense  used  in  the  Code  in  defining  mur- 
der, and  the  jury  should  acquit. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  88  614-632;  Dec.  Dig.  8  300.*] 

16.  Cbihinal  Law  (8  789*)— iNSTBUcnoNa— 
Reabonable  Doubt. 

A  charge  to  acquit  unless  the  CTidence 
against  defendant  "should  be"  such  as  to  ex- 
clude to  a  moral  certainty  "every  hypothesis" 
bat  that  of  his  guilt  was  properly  refqsed,  as 
It  is  not  a  Question  as  to  vrhat  the  evidence 
"should  be,"  out  what  it  was;  nor  is  it  every 
hypothesis  that  should  be  excluded,  but  every 
reasonable  hypothesis. 

[Ed.  Note.— For  other  cases,  see  OrimiDal 
Law,  Cent.  Dig.  88  184G-1849,  1904^-1922 ;  Dec. 
Dig.  I  789.*] 

17.  Homicide  (8  300*)— Instbuctionb— Self- 
defense. 

A  charge  to  acquit  on  the  ground  of  self- 
defense  without  hypothesizing  all  the  elements 
thereof  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  88  61+-632;  Dec.  Dig.  8  300.*] 

Aiqpeal  from  Law  and  Equity  Court,  Walk- 
er Oonn^;  T.  L.  So  well.  Judge. 

Mai  Crnmpton  was  convicted  of  iQaiulaagh- 
ter,  and  he  appeals.  Rermed. 

The  exceptions  to  evidence  raflOclentty  ap> 
pear  in  the  opinion.  The  following  diarges 
were  reftued  to  the  deftodant:  (1)  "The 
court  charges  fbe  Jury  that  the  defendant  did 
not  provoke  or  brlngr  on  the  difficulty,  and 
that  if  the  deceased  turned  towards  the  de- 
fendant, and  put  his  rU^t  hand  in  hla  hip 
pocket  in  snCh  a  manner  as  to  Indicate  to  a 
reasonable  man  that  his  purpose  was  to  draw 
a  weaptm  and  use  it,  the  defendant  was  an- 
therised  to  anticipate  hlin  and  shoot  first" 
09  court  diarges  yon  that  the  burden 
was  on  the  state  to  show  that  the  defendant 


was  In  fault  In  bringing  on  or  prov<AlnK  the 
difficulty."  <3)  "The  court  chaq^es  you  that 
the  burden  is  on  the  state  to  show  l>eyond 
a  reasonable  doubt  that  the  ctefoidant  was 
In  fault  in  bringing  on  or  provoklnc  the  dif- 
ficulty." (4)  "The  court  charges  yoa  that 
the  burden  Is  on  the  state  to  estabilah  be- 
yond a  reasonable  doubt  tliat  there  was  no 
reasonable  means  of  escape  open  to  defend- 
ant without  Increasing  hU  peril.  If  you  be- 
lieve from  the  evidence  that  he  *was  free 
from  fault  In  bringing  on  or  provoking  the 
difflcultr,  and  that  It  reasonably  appeared 
necessary  to  the  defendant  to  ^oot  at  that 
time  to  save  tilmself  from  death  or  great 
bodily  barm."  (5)  "The  court  charges  the 
Jury  that  no  theories,  however  fine,  should 
persuade  them  to  find  the  d^ndant  guilty, 
unless  tbe  evidence  In  this  case  is  so  strong 
would  cause  the  conscience  of  mankind  to  re- 
spond to  it."  (6)  "The  danger  that  wUI  ex- 
cuse one  for  killing  anothw  need  not  be  real 
or  actual.  It  may  now  be  known  tliat  all 
the  appearances  of  danger  wen  false,  and 
that  Odom  never  intended  to  do  tlie  defend- 
ant any  harm,  and  that  he  did  not  em  Imve 
a  pistol;  yet,  if  the  Jury  believe  from  all  the 
evidence  in  this  case  that  the  a|^>eaninee  of 
danger  surrounding  the  defendant  at  the  time 
was  such  as  to  produce  a  reasonable  belief 
In  tbe  mind  of  a  reasonable  mah  that  liis 
life  was  In  dangw,  or  that  he  was  about  to 
suffer  great  bodily  harm,  and  that  there  were 
no  other  reasonable  means  at  the  time  ispen 
to  defendant  to  avoid  the  danger,  but  by  tak- 
ing Odom's  life,  defendant  being  without 
fault  at  the  time,  the  law  holds  him  harm- 
less, and  the  jury  must  aoQuit  him,  whether 
In  ^t  Odom  had  a  pisM  or  not"  (S)  "The 
court  charges  the  Jury  that  if  the  d^endant 
did  not  provoke  er  mcourage  the  difficulty, 
but  approached  the  deceased  in  an  osdwly 
and  peaceful  manner,  and  deceased  turned 
towards  the  dtfendant  and  placed  his  bands 
behind  him  or  in  his  hip  pocket  In  such  a 
manner  as  to  indicate  to  a  reasonaUe  man 
that  his  purpose  was  to  draw  a  pistol  and 
fire,  the  defendant  was  authorized  to  antici- 
pate him,  and  draw  a  pistol  and  fire  and 
shoot  him.  If  there  was  no  reasonable  mesns 
of  escape  without  increasing  his  peril,  and 
the  rule  in  sudi  cases  would  nofbe  varied  if 
it  should  turn  out  that  tti'e  deceased  was  in 
tact  unarmed,  as  the  law  of  self-defmse  does 
not  require  the  defendant  to  wait  until  the 
weapon  Is  presented  ready  for  deadly  execu- 
tion." (ff)  "The  court  cliarges  the  Jury  that 
in  the  criminal  d^rtment,  the  same  as  In 
the  civil,  our  law  and  Its  enfercement  are 
ordained  to  produce  practical  results,  not  to 
vindicate  theories  of  ri|^"  OO)  '•Tbm  oonrt 
charges  ttxe  jury  that,  in  det»niinlog  irtietSi- 
er  or  not  the  defendant  is  guilty  of  the  of- 
fense charged  In  the  Indictment^  they  are 
not  irimply  to  look  at  tbe  morals  of  tbo  act. 
or  even  at  its  practical,  enormity;  but  they 
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sre  to  conilder  wbetber  or  not  to  piiiilih  the 
defendant  will  as  a  jadtdal  role  promote  on 
tbe  whole  the  pnbllc  peace  and  good  wder." 
(11)  "Hie  court  charges  yon,  gentlemen  of 
the  Jnry,  If  there  la  a  reasonable  doubt  that 
the  defendant  was  free  from  fitult  In  bring- 
ing on  the  difficulty,  that  OdcMU  made  demon- 
strations which  were  calcnlated  to  lead  a  rea- 
sonably prudMit  man  to  the  beiltf."  (12> 
Graeral  afflrmatiTe  charge.  (13)  "The  court 
charges  you,  gentlemen  of  the  Jury,  that  the 
danger  which  will  Justify  the  taking  ot  hu- 
man Ufe  need  not  be  actual;  but  It  Is  snf- 
flduit  it  there  Is  actual  apparent  danger  at 
the  time  the  shooting  took  place."  (14)  "I 
dia^  ymi,  gentlemen  of  the  Jury,  that  If  the 
defendant  shot  tbe  deceased  in  self-defoise, 
as  defined  to  yon  by  the  court,  then  he  did 
not  kill  him  volnntarlly,  in  the  sense  used 
In  the  Code  In  deflnli^  mnrder,  and  yon 
should  acquit  blm."  (16)  "The  court  charges 
you,  gentlemen  ot  the  Jury,  that  yon  should 
find  the  def^n^nt  not  guilty,  unless  the  erl* 
denoe  against  him  riiould  be  endi  as  to  ex- 
clude to  a  moral  cwtalnty  every  hypothesis 
bnt  tiiat  of  his  guilt"  (15)  "The  court 
diarges  the  Jnry  that  the  policy  ct  tbe  law  is 
that  no  man  should  suffer  the  punlshmrat 
unless  he  deserved  It  In  pure  retrtbutlve  Jus- 
tice, aside  from  all  collateral  consideration, 
unless  presumably  It  wOl  contribute  to  the 
public  good."  (17)  "That  there  was  actual  or 
apparent  danger,  which  was  calculated  to 
produce  death  or  great  bodily  harm,  and  that 
the  defendant  shot  In  pursuance  to  the  dan- 
ger, and  bad  no  reasonable  means  of  escape 
vltbout  Increasing  his  peril,  that  Is,  appar- 
ent means  of  escape  which  would  lead  a  rea- 
sonable man  to  the  belief  that  he  could  safe- 
ly escape  without  increasing  his  peril,  then, 
gentlemen  oi  the  Jury,  you  cannot  convict 
the  defendant  of  any  offense,  and  you  should 
acquit  him." 

Leith  &  Ounn,  Bankbead  &  Bankhead, 
Acnff  ft  Cooner,  and  L.  D.  Gray,  for  appel- 
lant Alexander  M.  Garber,  Atty.  Gen.,  for 
the  State. 

SIMPSON.  J.  Tbe  appellant  was  indicted 
for  murder  in  the  second  degree,  and  con- 
victed of  manslaughter  In  the  first  degree. 

A  witness  for  the  etate,  Mrs.  Green,  who 
witnessed  the  shooting,  and  who  testified 
that  Just  before  the  firing  Odom  (tbe  man 
who  was  shot)  was  standing  with  his  hand 
in  his  hip  pocket,  and  seemed  to  be  moving 
bis  hand,  was  asked  on  cross-ezauilnatlon  if 
said  Odom  did  not,  on  the  day  before  he 
was  killed,  get  a  pistol  from  her  busband. 
The  state  objected,  and  tbe  objection  was  sus- 
tained. There  was  no  error  in  sustaining 
this  objection.  There  was  no  evidence  or  of- 
fer to  prove  that  tbe  defendant  knew  of  the 
circumstance  referred  to.  Robinson  v.  State, 
108  Ala.  14,  l^  16,  18  South.  732;  Wilson  v. 
State,  140  Ala.  43,  50,  37  South.  03. 

The  cases  of  Wiley  v.  State,  99  Ala.  146, 
13  South.  424,  Llneban  v.  State.  IIS  Ala.  71, 


82.  83.  21  South.  497.  and  Naugber  v.  State. 
116  Ala.  468,  466,  23  South.  26,  all  relate  to 
threats  brought  to  the  knowledge  of  the  de- 
fendant, or  to  facts  known  by  him. 

There  was  error  in  overruling  the  objection 
to  the  question  to  the  witness  Davidson  as  to 
a  statnnent  made  to  said  witness,  shortly  be- 
fore the  difficulty.  whl<Ai  referred  to  a  threat 
This  court  in  the  Roberts  Case,  modified  the 
former  rule  that  uncommuulcated  threats  are 
not  competent  evidence,  to  tbe  extent  that 
threats  recently  made  are  admissible,  "if  tbe 
deceased  had  sought  a  confiict  with  the  ac- 
cused, or  was  making  some  demonstration  or 
overt  act  towards  the  accomplishment  or  per- 
petration of  such  threats.  In  other  words, 
the  circumstances  in  evidence  must  properly 
raise  a  case  of  self-defense."  Also,  that  they 
are  admissible  in  corrt^ration  of  threats 
which  have  been  communicated.  Also,  "where 
It  is  doubtful,  from  the  testimony,  which  par- 
ty commenced  tbe  affray,  threats  of  this  char- 
acter are  admissible,  as  In  the  nature  of  facts, 
to  show  who  was  probably  tbe  first  assail- 
ant." Roberts  v.  SUte.  68  Ala.  X56,  164.  In 
that  case  it  was  proved  that  the  deceased  was 
a  violent  overbearing,  and  vindictive  man ; 
that  he  bad  made  threats  one  or  two  hours 
before  the  killing,  bad  loaded  his  gun,  said 
he  would  kill  tbe  defendant  before  night,  and 
gone  to  his  store.  The  Roberts  Case  was  fol- 
lowed in  a  case  where  there  was  "obscurity 
In  the  testimony  relating  to  the  conduct  of 
tbe  parties  Immediately  preceding  and  attend- 
ing the  fatal  act"  and  where  on  bearing  the 
report  of  the  pistol  a  witness  looked  and  saw 
the  deceased  with  "his  arm  extended,  pistol 
In  hand,  pointing  towards  the  door"  where 
tbe  accused  bad  last  been  seen ;  this  court 
holding  that  threats  made  by  deceased  short- 
ly before  the  difficulty,  while  loading  his  pis- 
tol, were  admissible,  as  tending  to  sbow  his 
animus,  and  as  to  which  conunenced  the  dif- 
ficulty. Green  v.  State,  60  Ala.  6,  9.  Again, 
where  evidence  showed  that  B.  and  D.,  on 
their  way  to  defendant's  store,  threatened  to 
kill  blm,  and  it  was  communicated  to  tbe 
defendant,  and  according  to  the  defendant's 
evidence,  they  did  in  fact  go  there  and  make 
an  attack  on  him,  it  was  allowed  to  prove 
also  that  they  had  laid  in  wait  for  him  the 
night  before,  as  tending  to  sbow  their  motive 
in  going  to  the  store,  as  corroborative  of  the 
communicated  threats,  and  to  aid  the  Jury  In 
determining  who  was  the  aggressor.  Guuter 
V.  State.  Ill  Ala.  24,  28,  29,  20  South.  632, 
56  Am.  St.  Rep.  17.  In  a  later  case  this  court 
said:  "There  are  cases  involving  self-defense 
where,  under  the  rules  laid  down  In  Roberts 
V.  State,  uncommunlcated  threats  are  admis- 
sible as  tending  to  show  which  of  the  parties 
to  tbe  difficulty  was  tbe  aggressor,  and  also 
as  showing  the  animus  of  an  attack  made  on 
a  defendant,  and  such  threats  are  sometimes 
provable  as  corroborative  of  evidence  of  other 
threats  which  were  communicated ;  but  there 
was  no  evidence  that  defendant  was  really 
being  attacked  by  Brown,  and  threats  of 
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vihUSk  h«  was  ignorant  could  not  have  any 
agancy  In  Indndng  him  to  aM>rdiend  an  at- 
tack," etc.  Webb  T.  SUte,  186  Ala.  86^  41, 
33  fiontli.  4STt  4SB.  In  anotber  caae  It  waa 
held  that  nnoonununicated  threats  are  inad- 
mlBBlble,  nnleaa  there  Is  a  question  In  the 
case,  as  to  whether  the  deceased  was  the  ag- 
gressor, or  made  hostile  danonstratlon^  etc 
Wilson  T.  fitate^  140  Ala.  48,  60^  87  South. 
98. 

Where  there  are  no  cnnmuDlcated  threats 
proved,  these  nncommunicated  threats  are 
admitted  in  evidence,  not  tm  the  purpose  <tf 
fomlshlng  any  ffiEcnse  or  jnstlflcatlon  to  the 
defendant— for  If  he  did  not  know  of  a  threat 
It  oonld  not  operate  on  his  mind— but  merdy 
for  the  purpose  of  aidliv  tiie  Jury  in  ascer- 
taining the  anlmna  of  the  deceased,  so  as  to 
form  a  conclusion  as  to  whether  he  was  the 
aggressor. 

In  the  present  case  it  waa  "donbtfnl  firom 
the  testimony  whldi  party  commenced  the 
affiray."  Ttawe  vm  "obscurity  In  die  testi- 
mony relatiag  to  the  conduct  of  the  parties 
Immediately  preceding  and  attending  the  fa- 
tal act**  There  waa  "a  question  In  the  case 
as  to  whether  the  deceased  was  the  aggressor, 
or  made  hostile  demonstratlona.*'  Thethreata 
were  admlsalble  for  the  purpose  of  showing 
which  party  waa  the  aggressor. 

There  was  no  wror  In  oremdlng  the  Ob- 
jections In  r^rd  to  the  Introduction  of  the 
clothes  of  the  deceased. 

No  Injury  oonld  occur  to  the  defmdant  1^ 
the  evldoice  of  Odom's  having  been  a  mar- 
shal, and  It  was  not  rererslUe  error  to  ad- 
mit it 

The  same  Is  true  wltii  reference  to  sustain* 
Ing  the  objection  to  the  question  to  the  wit- 
ness Stagg»  as  to  the  protest  of  the  citizens 
against  his  twlng  made  marshal ;  and,  besides, 
It  was  hearsay. 

There  was  no  error  In  sostalnbig  the  oh* 
Jectlon  to  the  question  to  the  defendant  as  a 
witness  as  to  why  he  got  <m  the  other  track, 
as  he  could  not  be  w^ed  to  testify  as  to  his 
motives. 

CSmrge  1,  requested  by  the  defendant,  Is 
invasive  of  the  province  of  the  Jury,  and  was 
properly  refused. 

In  the  cases  referred  to  the  attorney 
tot  appellant,  the  court  waa  not  requested  to 
dtiarge  the  Jury  what  the  evldenoe  did  prove. 

There  was  no  error  In  the  r^nsal  to  give 
diai^es  2  and  3.  requested  by  ttie  defendant. 


They  were  mtsleadbi^  In  not  stating  the  con- 
ditions under  which  the  state  la  called  on  to 
prove  freedom  from  fault  BItherldge  v.  State, 
141  Ala.  29,  80,  81.  87  South.  337 ;  McBryde 
V.  State,  1B6  Ala.  44,  55,  47  South.  302. 

There  was  no  wror  In  the  r^uaal  to  give 
diarge  4,  requested  by  the  defendant  It  as- 
serts the  strange  proposition  that  the  stete 
must  i^ve  that  there  was  no  reasonable 
means  of  escape  In  order  to  oonvlct  the  de- 
fendant 

Ghai^  6,  9,  and  18,  requested  the  de- 
fendant  an  argnmento  and  were  property 
refused. 

Charges  6  and  8  were  pn^eily  reftned. 
Eadi  falls  to  bypotheslEe  the  belief  of  the  de- 
fendant that  he  waa  In  imminent  danger,  of 
death  or  great  bodily  harm,  and,  besides, 
cha^  G,  given  at  the  request  of  the  defend- 
ant, sobstentlally  oovos  diarge  0,  if  not  also 
charge  8. 

€barge  10  was  propwiy  rtfuaed;  Juilea 
are  to  try  and  detemlne  caaes  acecodlng  to 
the  law  and  the  facts,  and  not  acomdlng  to 
their  <V)lnlon  as  to  whether  paUlc  peace  and 
good  order  wlU  be  prmnoted     a  convietkn. 

Charge  11,  requested  by  the  defoodont,  la 
Incomplete  states  no  propoaltlon,  and  waa 
properly  r^uoed. 

Oiarge  12  (being  fbe  g»nal  diazg^  waa 
pnqierly  refused. 

Charge  IS,  requested  1^^  the  dtfendant;  la 
covered  1^  ctaa^  G,  given  at  the  request  of 
the  defendant  Hence  there  was  no  error  Jn 
refusing  to  give  it 

(^arge  14,  reqnei^  1^  the  dtfendant,  waa 
propwly  refused.  As  this  diarge  waa  refansd 
by  the  court,  we  cannot  say  wheOier  w  not 
the  court  tuUl  dellned  the  easentlala  ot  odf- 
defense. 

Charge  10,  requested  by  tb»  defendant,  waa 
propttly  refused.  It  la  not  a  qoeatlai  as  to 
what  Uie  evldrace  should  be,  but  what  It  is; 
nor  Is  It  evwy  hypothesis  thi^  must  be  ez- 
dnded,  hut  every  reaaonable  hypotfaeato^ 

Cha^  17  waa  pn^vly  retuaed.  It  asks 
for  the  defendant  on  acquittal,  and  does  not 
hypothealse  all  of  the  demmto  of  Belf-de< 
fense. 

The  Judgment  of  the  court  Is  reversed,  and 
the  cause  remanded. 
Reversed  and  remanded. 

DOWDELL,  a  J.,  and  McOLlDLLAN  and 

&)lYBE].  33.,  concur. 
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GRIFFITH  et  at  t.  GRIFFITH. 
(Snpnme  Court  of  Florida.  DiviBioti  A.   f  one 
21,  1910.) 

(BwUa^iu  by  th4  OowrtJ 
"L  HonsTUD  (I  136*)  —  DEVin  or  Hou- 

OTBAD— TAUOITT. 

Wliere  a  person  entitled  to  a  honectead  die* 
leavins  chfldren,  the  homeetead  li  not  subject 
to  testamentary  disposition. 

[Bd.  Note.— Far  other  cases,  see  Homestead, 
Cent.  Diff.  U  249.  2S0;  Dec.  Die.  1  138.*] 

2.  PABTinon  (I  74*)— T^nr  liAinxAnrABu— 

SoBanruTB  tob  fibxomnr. 

Where  the  bona  fide  object  of  a  salt  is  tbs 
partition  of  land  between  common  owners  there- 
of, some  of  whom  are  complainants  and  the 
others  are  defendants,  and  some  of  the  parties 
to  the  suit  are  in  possesricn,  then  all  oontro- 
-rersies  ai  to  the  legal  title  and  right  of  pos- 
session may  and  should  be  settled  hy  the  court, 
as  aothorised  by  the  statute.  But  a  suit  for 
partitiM  canno.t  be  resorted  to  as  a  substitute 
for  the  action  of  ejectment,  nor  used  for  the 
sole  purpose  of  testing  «  legal  title  or  tiTlng 
an  issue  as  to  it 

[Ed.  Note.->For  oUier  casea,  see  PartitiML 
Dee.  I>ig.  i  T4.*] 

-Appeal  from  CSrealt  Court,  Manatee  Oonn- 
ty;  J.  B.  WUl.  Jndga 

BOl  bj  Walter  R.  Griffith  against  Rose  8. 
Griffltb  and  othos.  Decree  for  complainant 
and  defendants  appeal.  Rerened. 

See,  also.  61  South.  1069^ 

Sparkman  ft  Carter  and  Slugeltarr  & 
Reares,  for  aKKllants.  <X  O.  Whltaker,  for 
appellee. 

WHITFIELD,  a  J.  A  decree  of  partition 
Is  appealed  from.  The  amended  Wl  alleges 
In  substance  that  Walter  E.  Orlfflthr  the  sole 
complainant,  and  Rose  B.  Griffith,  are  the 
only  son  and  dau^ter  of  Robert  S.  Griffith, 
who  died  about  Aprfl  10,  1898;  that  Robert 
S.  Griffith  by  'wOl  gave  all  bis  i^perty  to 
Anna  W.  Griffith,  bis  wife,  and  appointed  her 
sole  executrix,  with  full  ^awer  to  sell  and 
convey  all  the  property  of  the  estate;  that 
an  attunpt  was  made  to  la-obata  the  will, 
and  it  was  recorded  In  tbe  public  records  of 
Muiatee  connty;  that  at  his  death  Robert  S. 
Griffith  was  the  head  of  a  family  residing 
In  Manatee  county,  Fla.;  that  be  had  title  to, 
and  was  seised  and  possessed  in  fee  simple 
of,  certain  described  real  estate,  and  resided 
thereon  at  bis  death  as  his  homestead;  that 
said  land  was  not  subject  to  the  will;  that, 
tbe  widow  taavlng  taken  certain  property  of 
tbe  decedent  of  greater  value  than  the  home- 
stead  under  tbe  will,  she  should  be  barred  of 
any  right  In  tbe  homestead,  but  In  any  event 
the  widow  Is  only  entitled  to  dower  in  the 
homestead;  that  on  Fet»uary  23,  1899,  the 
widow  conveyed  all  her  right,  title,  and  in- 
terest in  tbe  homestead  to  Henry  L.  Ooe; 
that  Coe,  claiming  by  virtue  of  such  convey- 
ance some  Interest,  the  nature  of  which  la 
unknown  to  com^lnant,  conveyed  on  Au- 
goBt  2.  1890,  Us  Intsrest  in  a  portion  of  tbe 


homestead  purchased  from  the  widow  to 
Benjamin  H.  Teoman;  tliat  complainant  Is 
seised  and  possessed  ot  a  tee-slmi4e  title  te 
an  undivided  onobalf  Interest  In  tbe  bomo- 
stead;  that  comt^alnant  and  tbe  defendant 
Rose  8.  Griffltb  are  tmants  In  common  of 
the  homestead;  uiat  Anna  w.  GriUtth 
"claims  some  right,  title,  and  Interest  tbere> 
In,  the  «uct  nature  of  which  Is  unknown 
to"  complainant;  tbat  Hmry  1^  Coe  claims 
to  hold  some  Interest  in  a  portion  of  the 
homestead;  that,  If  Coe  has  any  interest. 
It  is  tbe  do  WOT  interest  of  the  widow,  oon* 
veyed  to  him  by  bar;  that  Bmjamln  H. 
Teoman  dalms  some  Interest  in  a  portion  of 
the  homestead,  by  his  conveyance  from  Coe, 
who  received  conveyance  from  the  widow, 
and  such  Interest  of  Teoman,  If  any,  is  tbe 
dower  Interest  of  the  widow.  Partition  is 
prayed  between  tbe  complainant  and  the  de- 
fendants 'According  to  their  respective  eights, 
estates,  and  interests  tberein,"  A  dranurrer 
to  the  bill,  Interposed  by  Henry  L.  Coe,  was 
overruled.  Henry  L.  Coe  by  answer  called 
for  strict  proof  as  to  tbe  homestead  ri^t, 
and  avers  that  Anna  W.  Griffith,  claiming 
title  under  the  will  of  Robert  &  Griffith, 
"conv^ed  tbe  said  land  to  this  defendant 
*  •  •  by  deed  *  •  •  on  February  23, 
1890,  and  this  defendant,  claiming  and  hold- 
ing said  land  under  and  by  virtue  of  said 
deed,"  on  August  2,  1809,  conveyed  by  "war- 
ranty deed  to  Benjamin  H.  Te<Hnan  sr  stated 
portion  of  the  lands;  that  said  Teoman, 
claiming  title  under  sudi  deed,  on  August  2, 
1899,  entered  upon  and  took  possession  of  tbe 
land  BO  conveyed,  "and  by  virtue  of  said  deed 
has  been  In  continued  uninterrupted  posses- 
sion thereof  for  more  than  seven  years  prior 
to  the  dllng  of  this  suit,  *  *  •  and  now 
Is  in  possession  thereof  and  occupying  the 
same  as  his  home";  that  defendant  Is  the 
owner  of  the  Interest  said  Anna  W.  Griffltb 
bad  In  the  land,  except  the  part  he  has  sold 
to  Teoman;  tbat  no  dower  has  been  assigned 
to  tbe  widow;  tbat  Teoman  for  more  than 
seven  years  held  adverse  possession  of  tbe 
part  sold  by  Ooe  to  blm,  and  Is  now  in  actual 
adverse  possewion  thereof,  claiming  to  be  the 
owner  of  It,  and  tbe  real  object  of  this  suit 
Is  to  determine  the  rights  of  Teoman  in  tbe 
land.  Tbe  answer  of  Teoman  claims  title  to 
a  portion  of  tbe  hranestead  by  adverse  pos- 
session for  the  statutory  period  under  the 
conveyance  to  blm  from  Coe.  Tbe  answer  of 
Rose  S.  Griffith  admits  tbe  h<Hne8tead  rights 
and  the  dower  rights  of  tbe  widow,  and  ad- 
mits that  she  and  tbe  complainant  are  each 
entitled  to  An  undivided  half  interest  in  tbe 
homestead  subject  to  the  rights  of  tbe  wld- 
onv.  A  decree  pro  confeeso  was  entered 
against  tbe  widow.  RepUcathms  were  filed 
to  tbe  answers  of  Rose  S.  Griffith  and  Henry 
Li  Coe.  The  court  decreed  partition  equally 
between  Walter  R.  Orlffltta  and  Rose  S.  Grlir- 
flth,  subject  to  the  dowv  rigbt  of  Ibe  widow, 
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Aona  W.  Grlffltb.  The  defeodants  appealed, 
and  contend  that  partition  should  not  hare 
been  decreed,  that  if  partition  is  made  tbe 
interests  (rf  all  the  parties  should  be  decreed, 
and  that  tbe  defendant  Yeoman  has  title  bj 
adverse  possession  to  a  portion  of  the  home- 
stead. There  la  testimony  In  8up[>ort  of  tbe 
homestead  rights  and  of  the  claims  set  up  by 
the  defendants  Coe  and  Yeoman. 

Under  the  Constitution  "a  homestead  to 
the  extent  of  one  hundred  and  sixty  acres  of 
land,  or  the  half  of  one  acre  within  the  lim- 
its of  any  Incorporated  city  or  town,  owned 
hy  the  head  of  a  family  residing  In  this 
state,  together  with  one  thousand  dollars 
worth  of  personal  property  and  the  improve- 
ments on  tbe  real  estate  shall  be  exempt 
from  forced  sale  under  process  of  any  conrt, 
and  the  real  estate  shall  not  be  alienable 
without  the  Joint  consent  of  tbe  husband  and 
wife,  when  that  relation  exists.  *  •  * 
The  exemptions  *  *  •  shall  Inare  to  the 
widow  and  the  heirs  of  the  party  entitled  to 
such  exemption.  •  •  *  Nothing  In  this 
article  shall  be  construed  to  iMrevent  the  hold- 
er of  a  homestead  from  alienating  his  or  her 
homestead  so  exempted  by  deed  or  mortgage 
dnly  executed  by  himself  or  herself,  and  by 
husband  and  wife,  If  such  relation  exists; 
nor  If  the  hoiiiee  be  without  children  to  iwe- 
vent  bim  or  her  from  disposing  of  his  or  her 
homestead  by  will  in  a  manner  to  be  pre- 
scrlbed-by  ls.w."  Sections  1,  2.  and  4.  art  10, 
Oonstltutioai  <tf  1886.  Chapter  4730,  Acts  of 
1899,  forbids  «  testamentary  dlQKtsitlon  of 
the  homestead  real  estate  hy  one  having  a 
wife.  Saxon  v.  Bawls.  61  Fla.  555,  41  South. 
691;  Thomas  v.  Williamson,  61  Fla.  8S2, 
40  South.  831.  See.  also,  Thomas  v.  Graft, 
66  Fla.  842,  46  South.  694. 

Although  the  owner  of  tbe  homestead  died 
before  the  passage  of  chapter  4730,  Acts  of 
1699,  he  had  chlldreo  livlns,  and  under  the 
Constitution  the  homestead  was  not  subject 
CO  testamentary  disposition.  As  to  such 
DomeMead  the  husband  died  Intestate,  and 
the  widow  la  given  her  statutory  intorest 
therein.  Falmer  v.  Palmer,  47  Fla.  300,  S5 
South.  9S3. 

'Where  the  boiia  fide  object  of  a  suit  Is  the 
partition  of  land  between  common  owners 
thereof,  acme  of  wlunn  are  complainants  and 
the  others  are  def  aidants,  and  some  of  tbe 
parties  to  the  anlt  are  tn  possession,  then  all 
contrcnrersieB  aa  to  tha  legal  title  and  right 
of  posaesdon  may  and  ahould  be  settled  by 
the  court,  aa  antborlaed  by  tbe  statute^  But 
a  salt  for  partition  cannot  be  resorted  to  aa 
a  substitute  ft>r  the  action  of  ejectmoit,  nor 
used  for  the  atde  pnrpoee  of  teatlug  a  legal 
title  or  trying  an  laaue  aa  to  It  Blvaa 
Summoa,  88  Fla.  689,  15  South.  810;  Koon 
T.  KOon,  66  Fla.  834,  46  South.  633;  Camp 
Phosphate  Ca  t-  ^nderscm.  48  fla.  226,  87 
South.  722,  111  Am.  St  B^  77;  Dallam  v. 
Sanchea,  66  Fla.  779.  47  South.  871. 


In  this  case  neither  of  the  two  heirs  nor 
the  widow  of  the  decedent  is  In  possession  of 
any  of  the  lands,  and  th»e  appears  to  be  no 
controversy  between  tbe  two  heirs  nor  be- 
tween tbe  hehrs  and  the  widow.  Tbe  grantee 
of  the  widow  claims  her  ri^t  In  a  portion  of 
tbe  homestead  land,  and  hie  grantee  (daims 
title  by  adverse  possession  to  another  portion 
of  it,  to  which  he  has  a  warranty  deed  from 
the  widow's  grantee.  Tbe  pnx^  teaA  prima 
facie  to  suK>ort  the  adverse  claims  to  a  part 
at  least  of  the  lands,  and  such  clalma  do  not 
now  clearly  api>ear  to  be  contrary  to  law  aa 
to  the  complainant  It  is  af^rent  that  the 
only  controv^y  la  over  the  rights  of  tbe 
heirs  as  against  those  claiming  adversely  un- 
der the  widow's  conveyance.  Under  these 
clrcumstancee  partition  is  not  tbe  complain- 
ant's remedy. 

The  decree  is  reversed. 

8HACELEF0BD  and  COCKBBUi,  JJ., 
concur. 

TAYLOR,  HOOKER,  and  PARKHILL, 
JJ.,  concur  In  the  opinion. 


McCULLOCH  et  al.  v.  DEELB. 
(Supreme  Conrt  of  Florida,  Division  B.  Uay 

9.  1910.) 

fSvllaiua  bf  tU  Court) 

Appeal  and  Bbbok  n  629*)— Rkcobo. 

Where  a  motion  Is  made  under  onr  statute 
to  set  aside  an  execution  and  JodgmeDt  because 
of  illegality  in  snch  judnnent,  the  Indsmeat  and 
verdict  assailed  by  Bucn  motion  sboold  be  ex- 
hibited to  the  appellate  conrt  on  writ  of  error  in 
the  record  proper,  under  tbe  certificate  of  the 
clerk  below ;  and  If  sach  verdict  and  judnnent 
are  shown  in  tbe  transcript  only  as  exhlbtts  to 
the  motion  to  set  aside,  tbey  cannot  be  consid- 
ered by  tbe  appellate  court,  since  such  motions 
are  not  self-verifyiog, 

[Ed.  Note.— For  odier  eases,  sss  Appeal  and 
Emr.  Cent  Dig.  H  28^^92;  Dec  Dig.  | 

Error  to  Circuit  Court;  Hlllabonnigh  Coun- 
ty; J.  B.  Wall,  Judge. 

Action  between  F.  L.  McCulloch  and  oth- 
ers and  Lee  Dekl&  From  the  Judgment,  Uc- 
CuUocb  and  others  bring  enor.  Affirmed  on 
rehearing. 

E.  R.  Gunby,  T.  EL  Lucas,  and  P.  O.  Knight, 
for  plaintiffs  In  error.  Wall  &  McKay  and 
Sparkman  &  Carter,  for  d^endant  tn  tt^ 
ror. 

On  Blearing. 

TAYLOR,  J.  This  cause  cornea  oa  for  fur- 
ther conelderation  upon  a  petition  for  re- 
hearlnib  in  whldi  It  la  pitted  out  that  this 
court  in  the  former  ooauidwation  of  the 
case  overlooked  the  fact  that  the  verdict 
and  Judgmmt,  assailed  In  the  pedtkm  ttx 
stay  of  execution  and  for  Tacatlon  of  aald 
Judgment  are  not  so  exhibited  in  the  tran- 
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■crfpt  of  record  brought  ben  as  thit  Oiis 
court  conld  consider  the  same.  This  con- 
tention of  the  def»idftiit  In  error  In  hia  pe- 
tition for  rehearing  we  find  to  be  weU  tak- 
m.  TtM  transcript  of  record  brought  here 
does  not  contain  the  verdict  and  Jndgmoit 
sought  to  be  set  aside^  ezc^t  as  exhibits  to 
the  motl(m  or  petition  for  stay  of  execution 
and  for  vacation  of  encb.  Judgment^  and 
there  is  no  anthentlcatlcni  of  the  fact  that 
there  was  snch  a  verdict  and  judgment  as 
die  ones  assailed  tj  such  motion  or  petition. 
Allied  copies  of  sndi  verdict  and  judgment 
are  attached  as  exhibits  to  such  motion  or 
petition,  bnt  soch  motions  are  not  self-vwi- 
fying. 

Inasmudi  as  sndi  verdict  and  judgment 
Tvere  part  of  the  record  proper  In  the  canse, 
no  bin  of  exceptions  was  ^thn  necessary  or 
proper  to  exhibit  them  to  the  appellate  court; 
bnt  they  should  have  been  Included  In  the 
record  jiroper  bconght  here  1^  writ  of  er- 
ror,  properly  authenticated  under  the  hand 
and  seal  of  the  clerk  b^ow,  In  ord.ee  to  a 
proper  consideration  thereof  by  this  court 
It  follows  from  what  has  beoi  said  that 
this  court  erred  In  its  former  opinion  in 
tbis  cause,  and  the  ai^icatlon  toe  rehear^ 
lug  is  hereby  granted,  and  the  fonnw  Judg- 
ment of  this  court,  reversing  the  judgment 
of  the  circuit  court  In  said  causey  Is  hereby 
vacated  and  set  asidek  and  instead  thereof 
the  judgm«it  of  the  circuit  court  in  said  cause 
is  hereby  aflbmed,  at  the  cost  of  the  plain- 
tiffs in  error. 

HOOKBR  and  PABEHILL,  JJ.,  concur. 

WUITFIBLD,  O.  X,  and  SHACBXEFOBD 
and  GOGKRBLI>,  JX,  concur  In  the  opinion. 


ADAMS  T.  FBTEB  et  al. 
(Supreme  Conrt  of  Florida,  Divfrioa  B.  May 
20,  1910.) 

(Byllalvi  hv  the  CouriJ  ^ 
1.  ADvaasB  Po3SEseion  (|  19*)  —  Svioenct— 

SDBSTAKTIAL  iNCLOeVBB. 

Where  a  party,  clidming  nnder  a  tax  deed 
Oat  is  admittedly  void,  bases  his  right  to  the 
land  InTolved  upon  four  yean'  actual  adverse 
posseMion  thereof  nnder  the  provisions  of  sec- 
tion 591,  Gen.  St.  1906,  and  the  only  proof  of 
such  possession  is  that  he  stretdied  around  the 
entire  tract,  containing  npwards  of  2,600  acres, 
one  barbed  wire  nailed  to  trees  and  saplings 
and  a  few  posts  at  a  height  of  alMut  fonr  feet 
from  the  ground,  and  under  this  barbed  wire 
two  strands  of  small,  smooth  telephone  wire, 
and  It  was  proved  without  contradiction  that 
cattle  of  the  nelghlxtrhood  roamed  through  and 
over  it  at  wil],  and  that  the  land  was  wild  and 
nnimproved.  held,  that  this  was  not  such  a  snb- 
Btanoal  indosnre  as  gave  to  the  party  adverse 
ponesrion  under  our  statute,  and  tnat  under  the 
proofs  an  alBrmative  charge  should  have  been 
given  to  the  jury  to  find  for  the  plaintiff. 

[Bd.  Note. — For  other  cases,  see  Adverse  Pos- 
sewlon,  CenL  Dig.  U  99-105 ;  Dec.  Dig.  {  19.*] 


2.  AnvKBsn  Possbssioit  (|  67*)  —  DtnuTioir 

AND  COHWKUITT— EVIDBNCE. 

Where  a  party  claims  title  to  land  by  ad- 
verse possession,  he  should  show  clearly,  dennite- 
ly,  and  with  accuracy  ihat  he  continuoo^ 
maintained  a  legally  recognized  possession  for 
the  full  statutory  period  necessary  to  bar  the 
former  owner. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session. Gent  Dig.  H  277.  278;  Dec  Dig.  | 
67.*] 

EnoT  to  Circuit  Court;  Ubwty  Oounty; 
J.  W.  Malone,  Judge. 

Action  by  A.  B.  Adams  against  B.  D.  Fry- 
and  J.  M.  Spence.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed. 

Blount  &  Blount  &  Carter  and  E.  T.  Da- 
vis, for  plaintiff  In  error.  Beeves  &  WatBou, 
for  defendants  In  error. 

TAYLOR,  J,  The  plaintiff  In  error,  as 
plaintiff  below,  brought  his  action  of  eject- 
ment against  the  defendants  in  error  In  the 
circuit  court  of  Liberty  county  for  the  re- 
covery of  sections  1,  2, 11,  and  12  In  township 
6  south,  in  range  S  west,  containing  2,5C8 
acres.  There  was  a  verdict  and  judgment  in 
favor  of  the  defendants  bdow,  and  for  its 
review  the  plaintiff  below  comes  here  by  writ 
of  error. 

At  <the  trial  the  plaintiff  requested  the 
court  to  give  an  aflrmatlve  charge  to  the 
jury  to  find  In  his  favor,  which  instrucUon 
was  refused.  Such  refosal  was  duly  except- 
ed to  and  Is  assigned  as  error. 

This  instruction  on  the  testimony  in  the 
case  should  have  been  given,  and  the  court 
below  erred  In  its  refusal  to  give  It  The 
plaintiff  below  exhibited  a  complete  chain 
of  title  In  blmad^  mnnmg  ba<^  to  the 
Spanish  government  and  showed  that  the 
land  was  wild  forest,  unoccupied  and  unim- 
proved. The  defendants  claimed  undw  a 
tax  title  that  was  admitted  to  be  void,  but 
claimed  that  they  had  been  in  the  actual 
possession  of  said  lands  for  four  years  prior 
to  the  institution  of  the  plaintiff's  suit  In* 
Toklng  the  provision  of  section  591,  Oen.  St 
1906,  which  provides  as  fbllows:  "When  the 
purchaser  of  land  at  a  tax  sale  goes  Into 
actual  possession  ot  sudi  land,  no  suit  for 
the  recovery  of  the  possession  thereof  shall 
be  brought  by  the  former  owner  or  claim- 
ant his  heirs  or  asslgna,  or  his  or  their  legal 
representatives  for  the  recovery  of  the  pos- 
session of  such  land,  unless  such  suit  be 
commenced  within  four  years  after  the  pnr^ 
chaser  at  snch  tax  sale  goes  Into  possession 
of  the  land  so  bought" 

The  only  proof  offered  the  defendant  to 
show  his  possessltm  of  these  lands  was  that 
be  stretched  around  tue  entire  tract  <me 
barbed  wire  nailed  to  trees,  saplings,  and 
some  posts  at  a  height  of  about  4  feet  from 
the  ground,  and  below  this  barbed  wire, 
about  16  or  18  Inches  apart,  two  strands  of 
small  smooth  wire,  such  as  is  usually  known 
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as  "telephone  wire,**  and  tiuit  hft  cat  and 
mid  from  sold  lands  at  dlflerait  times  some 
saw  Iocs  and  wood.  No  part  of  it  was  erer 
actnally  occnpied  by  him  or  In^rored  In  any 
manner. 

8ectl<m  1721,  G«n.  St  1906^  provides  as 
follows  In  part: 

"For  the  purpose  of  cmstitatlng  an  adrerse 
poBsenion  by  any  person  claiming  a  title 
founded  upon  a  written  imtrument  or  a  Judg- 
ment or  decree^  land  shall  be  deemed  to  have 
been  poesessed  and  occupied  In  the  fallowing 
cases: 

"(1)  Where  It  has  been  usually  cnUlTated 
<a  Improvied. 

"(2)  Where  it  has  been  protected  by  a  sub- 
stantial Indosure." 

Was  tiie  IncloBore  put  by  the  defendants 
around  these  lands  such  a  substantial  In- 
dosure as  Is  called  tor  1^  onr  statutes?  We 
think  not  The  undisputed  facts  In  proof 
show  that  the  cattle  of  the  neighborhood 
roamed  thnm^  and  orer  it  at  will. 

But  besides  this,  we  do  not  thinlc  that 
the  proofs  in  the  case  show' clearly,  defl- 
nltdy,  and  with  that  accuracy  that  is  called 
for  in  such  cases,  that  the  makeshift  of  an 
inclosure  put  around  the  land  by  the  defuid- 
ants  had  been  pat  there  and  maintained  con- 
tinuously for  four  years  prior  to  the  bring- 
ing of  the  suit;  but  in  our  view  the  weight 
of  the  evidence  shows  that  it  was  not  so  in- 
closed for  four  years  prior  to  the  Institution 
of  the  suit 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  Is  reversed,  and  a  new  trial 
ordered  at  the  cost  of  the  defwdants  In  er- 
ror. 

EOOKECR  and  PAHKHtLL,  33.,  concur. 
WHITFIIXiD,  O.  J.,  and  8HACKLEPORD 
and  COOKRKTiT^  JJ.,  concur  in  the  i^inlon. 


I>B  SOTO  NAT.  BANK  et  aL  t.  ARCADIA 
BILDCnRIO  UOHT,  ICB  ft  TBLB- 
PHONB  GO. 
(Snprane  Oourt  of  Florida.  Mttf  27, 1910.  Re- 
hearing Deoied  June  11,  1910.) 

(Sifttaitu  by  the  OowrU) 
L  MSOBAHTOS'  laxHs      116*)  —  Statutdot 

RlQUIBEMEWTH. 

Where  a  Btatntory  Hen  Is  given  upon  cMn- 
pllance  with  stated  requirements,  a  lien  is  not 
acquired  unless  the  requirements  are  aabstan- 
tially  CQmplied  with. 

[E}d.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Dec  Dig.  I  116.«] 

2.  Mechanics'  Ijbns  (§  122*)  —  Noticb  bt 
subcortbaoiob— sutficixnot. 

A  notice,  addressed  to  the  owners  of  a 
building,  stating  that  "this  to  to  notify  yon  that 
nnder  onr  contract  for  electric  light  and  an- 
nunciator in  your  new  bulldinr.  amounting  to 
$490,  and  extras  as  approved.  |100.  making  in 
all,  for  wiring  to  outlets,  $590,  $300  baa  been 
paid,  and  we  are  looking  to  yon  to  protect  the 
raaainder  of  the  contnct  price,"  Is  not  snffi- 

iVar  otto 


dent  to  create  a  materialman's  and  laborer's 
lien  nnder  the  statute,  even  though  the  service 
of  the  notice  be  admitted. 

VEA,  Note.— For  other  casea^  see  Uedianics' 
Uens,  Dec.  Dig.  I  122.*) 

Oockrell,  J.,  dissenting. 

In  Banc  Appeal  from  Clrcolt  Court  De 
Soto  County;  3.  B.  Wall,  Judge. 

BlU  by  the  Arcadia  Electric  Light  Ice  ft 
Telephone  Company  against  the  De  Soto  Na- 
tional Bank  and  others.  Decree  for  com- 
plainant and  defendants  appeoL  Rerersed. 

See,  also,  07  Fia.  891,  48  SouOi.  745. 

Jtrtm  W.  Burton  and  Treadwell  ft  Tread- 
well,  for  appellants.  W.  B.  Leitner,  Cor  ap- 
pdlee. 

WHTTFIBLD,  O.  J.  A  dscree  oifinrcing  a 
medianic's  lieu  against  a  purdiaser  of  the 
propoty  Is  appealed  from.  ■  The  bill  of  com- 
plabit  all^^es  In  sabetsnce  that  the  onnplalii* 
ant  anwllee  hwe,  under  a  oimtract  with  P. 
R.  Read,  fnnUdted  material  ai^  labor  in 
wiring  fOT  lighting  etc:,  a  bnUdlng  on  describ- 
ed lots  owned  by  SlmnKnis,  Langftnd  A  COb, 
"a  company  composed  of  Washington  W.  Lang- 
ford  and  Mary  P.  Blmmons" ;  that  ftering 
P.  B.  Bead  would  not  pay  according  to  con- 
tract, the  complainant  long  before  the  0(hi- 
tract  was  omuidet^  about  May  10^  1907,  serv* 
ed  "the  th«  ownuB^  throu^  their  duly  au- 
thorized agoit,  with  a  notice  in  writing;  as 
required  by  statute,  notifying  said  owners 
that  it  would  hold  than  responsihle  fbr  the 
said  contract  pricey  or  so  much  thereof  as 
remained  unpaid,  and  said  owners  did  then 
and  at  ttiat  time  owe  said  P.  R.  Read  a  large 
amount  of  money,  more  than  enough  to  pay 
cmnpbUnant  for  uld  work" ;  that  before  the 
con^Ietiim  of  said  work  on  August  80^  1907, 
the  land  and  building  thereon  were  purchas- 
ed "the  De  Soto  National  Bank,  with  fnll 
knowledge  that  complainant  was  doing  said 
woric  under  the  oontract  and  that  complain- 
ant intraided  to  hold  a  lien  on  said  land  and 
building" ;  that  the  work  on  said  building  was 
completed  long  after  the  said  bank  pnrdus- 
ed  it  and  complainant  "then  and  there  noti- 
ced the  said  defendant  the  De  Soto  National 
Bank,  that  it  would  hold  it  liable  for  the 
said  debt,  or  so  much  thereof  as  remained  un- 
paid" ;  that  a  stated  porti<m  nt  the  amonnt 
due  <m  the  wwk  ronains  ucpsld.  The  inrayer 
is  that  a  lien  on  the  property  be  decreed  and 
enforced. 

By  answer  not  undw  oath,  the  oath  being 
waived,  and  signed  only  1^  conns^  the  de- 
fendant W.  W.  Langford  disclaimed  any  In- 
terest In  the  iNTf^erty,  dolled  that  he  was  a 
member  of  the  ttrm  Simmons,  lAogford  ft 
Co.,  and  avers  that  the  firm  of  Simmons, 
Langford  ft  Co.  was  composed  of  Mary  P. 
Simmons  alone,  and  avws  that  lie  was  never 
,  Indebted  to  Read  in  any  sum  whaterer. 

The  answOT  of  the  defendant  the  De  Soto 
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National  Bank,  signed  only  bj  comui^l  and 
not  nnd^r  the  seal  of  the  corporation  bank, 
avers  that  owner  of  the  property  did  not 
rater  Into  any  contract,  so  far  as  It  is  ad- 
Tlsed  and  beUeres,  with  the  said  P.  B.  Bead, 
for  llie  erection  of  the  Iralldlug  upon  said 
real  estate,  and  that  the  said  defendants  or 
neiOier  of  them  were  on  May  1<K  1907,  or  at 
any  otho-  tlm^  indebted  to  12ie  said  P.  R. 
Bead  In  any  amounts* ;  denies  that  the  part- 
nership consisted  of  W.  W.  Lanffford  and  M. 
P.  Simmons,  but  STers  that  It  was  composed 
of  Mary  P.  Simmons,  a  married  woman, 
alone ;  admits  the  parcSoM  of  the  property 
from  Mary  P.  Simmons,  trading  under  the 
name  of  Simmons,  Langford  A  Go.,  but  de- 
nies that  it  had  full  knowledge,  or  any  knowl- 
edge whatever,  that  the  complainant  was  fur- 
nishing and  Imtalllng  said  wires  and  ma- 
terials In  said  building  under  any  contract 
with  the  owner,  or  with  the  ballder  of  said 
building,  and  denies  knowledge  of  any  Indebt- 
edness of  the  contractor  to  complainant ;  de- 
nies any  notice  was  given  to  It  complain- 
ant of  the  furnishing  or  IntCTtlon  to  furnish 
the  contractor  with  material,  or  to  hold  the 
defendant  or  the  owner  of  the  property,  or  a 
lien  on  the  property,  for  the  material,  etc. 
avers  that  at  no  time  after  May  1,  1907,  was 
tlie  owner  of  the  property  indited  to  the 
contractor  In  any  sum  whatever. 

Replication  was  filed  and  testimony  taken. 
The  coart  decreed  a  lien  and  Its  enforcement 
for  a  balance  found  to  be  due. 

The  appellante  contend  that  no  lien  at- 
taches to  the  property,  as  it  belonged  to  a 
married  woman,  and  that  the  De  Soto  Na- 
tional Bank  is  a  purchaser  of  the  property 
'from  the  married  woman  without  notice,  and 
no  Hen  existe  as  against  It  on  the  property. 

The  statute  provides  for  iSbns  for  labor  and 
for  material  furnished,  and  also  that,  "if  the 
lat>or  or  materials  mentioned  herein  shall  be 
done  or  furnished  by  the  procurement  of  the 
owner  of  the  property,  or  his  agent,  or  of  a 
person  contracting  with  him  to  have  the  work 
done  or  material  (umlsbed,  the  lien  tiiall  be 
upon  Interest  of  such  owner ;  but  If  the  labor 
be  done  or  the  materials  furnished  by  the 
procurement  of  a  person  having  less  than  the 
idMwInte  Interest,  or  of  his  agent,  or  of  any 
person  contracting  with  him  to  have  the  work 
done  or  matwlals  fumisbed,  the  Hen  shall  be 
only  upon  the  limited  Interest  of  Bueib  per- 
son." It  also  provides  ttiat  "a  person  entitled 
to  acquire  a  Hen.  not  in  privity  with  the  own- 
er, as  aforesaid,  shall  acquire  a  Hen  npon 
such  owner's  real  or  personal  property  as 
against  him,  and  persons  claiming  through 
his  death,  and  purdiasers  and  creditors  with 
notice,  by  the  delivery  to  him,  or  bis  agent, 
of  a  written  notice  that  the  contractor  or 
other  person  for  whom  the  labor  has  been 
performed,  or  the  materials  furnished,  is  In- 
debted to  the  person  performing  the  labor  or 
famishing  the  materials  in  the  sum  steted  In 
the  notice;  but  if  a  person  who  Is  perform- 
ing or  Is  about  to  perform,  1^  himself  <»■  oth- 


ers, labor,  or  is  furnishing  or  is  about  to  tni- 
nlsh  materials  shaU  so  de8b«,  he  may  deliver 
to  the  owner,  or  iils  agent,  a  writtra  cantlonr 
ary  notice  that  he  will  do  certain  wort:,  or 
will  fomlidi  certain  materials,  or  both.  A 
llm  shall  exist  from  the  time  of  the  service 
of  th»  notice  for  the  amount  unpaid  on  the 
contract  of  and  the  owner  to  the  contract- 
or or  the  person  for  whom  the  work  was  dcme 
or  the  material  furnished."  Sections  23S6, 
2211,  Gen.  St  190& 

The  bill  of  complaint  does  not  all^  that 
the  person  to  whom  the  materials  and  labor 
were  furnished  was  the  agent  of  the  owners, 
or  had  contracted  with  the  owners  to  have 
the  same  fumisbed,  so  as  to  warrant  a  Hen 
under  the  statute;  but  the  bill  was  not  de- 
murred to  on  that  ground,  and  it  appears 
from  the  record  that  P.  R.  Bead  had  con- 
tracted with  the  owners  to  furnish  the  ma- 
terial and  labor. 

It  is  conceded  that  there  was  no  privity  be- 
tween the  complainant  and  the  defendante; 
therefore,  if  the  Hen  was  acquired,  it  was  by 
virtue  of  the  proper  service  of  the  notice  re- 
quired by  the  stetute. 

In  a  former  appeal  In  this  cause  (67  Fla. 
891,  48  South.  740)  it  was  held  that,  although 
the  separate  pn^ierty  of  a  married  woman  Is 
not  subject  to  a  me<^anlc'8  Hen  (Macfarlane 
V.  Southern  Lumber  ft  Supply  CO.,  47  Fla. 
271,  86  South.  1029),  yet  the  Interest  of  her 
partner  in  bustness  could  be  subjected  as  the 
statute  directs. 

The  onswera  of  the  defendante  were  not 
signed  as  required  by  proper  equity  practice. 
City  eft  Ocala  v.  Anderson,  58  Ela.  416,  SO 
Sonth.  572;  King  v.  Bell.  54  Fla.  668,  45 
South.  488.  But  no  objectlw  was  made  by 
the  complainant  to  the  omission  ot  the  signa- 
ture and  seal  to  the  answers. 

A  replication  was  filed  In  this  case,  and  It 
put  in  Issue  the  allegation  of  the  bill  of  com- 
plaint, denied  by  the  answer  not  under  oath, 
that  the  partnership  owning  the  property  up- 
on which  tiie  Hen  is  claimed  was  composed  of 
W.  W.  Langford,  one  of  the  defendante  below, 
and  Mary  P.  Simmons,  a  married  woman. 
The  burden  of  proving  this  auction  was 
upon  the  complainant  The  answers  not  bft- 
lug  sworn  to,  the  oath  being  waived,  wera 
not  evidence,  but  only  made  an  Issue.  Grif- 
flth  V.  Henderson,  65  Fla.  625,  45  South.  lOOa 

A  witness  for  the  complainant.  In  response 
to  a  question  as  to  who  composed  the  firm  of 
Simmons,  Langford  A  Co.,  testified  that  Lang- 
ford  steted  to  him  "that  he  owned  a  control- 
ling interest  In  the  building,  or  very  near  al^ 
of  It;  that  it  was  his  money  that  was  build- 
ing the  building."  It  was  not  denied,  but  was 
conceded,  that  the  property  was  owned 
the  firm  of  Simmons,  Langford  &  Co.  An 
admission  by  a  person  that  he  Is  a  member; 
of  a  partnership  Is  relevant  testimony  against 
bbn,  Ite  probative  force  to  be  determined  as 
in  other  cases.    See  80  Cyc.  408. 

The  defendants  Introduced  no  testimony. 
There  was  In  the  above  admlaslon  of  Lang- 
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f<wd  at  least  sodm  flvldaooe  tbmt  be  was  a 
montwr  of  the  flna  tbat  owned  Qie  pntpvty, 
and  Bodi  eridoice  waa  not  contradicted. 

The  appdlee^  who  fnrnlsfaed  the  material* 
etc.,  was  not  In  privity  with  the  owners  of 
the  propertT,  and  to  show  its  Ikn  the  com- 
plainant put  In  erldoiee^  OTcr  objectlcm, 
among  other  gronnds,  that  It  was  not  a  com- 
pliance with  the  statnt^  the  Allowing  no- 
tice: 

■•Arcadia,  Florida.  May  10;  1907. 

"Simmons,  Lai^ord  &  Co.,  City. 

"Dear  Sirs:  This  Is  to  notify  you  that  un- 
der our  contract  for  electric  light  and  an- 
nunciator In  your  new  building,  amounting 
to  $490,  and  extras  as  ai^roved,  $100,  making 
In  all,  for  wiring  to  ontlets,  $590,  $300  has 
been  paid,  and  we  are  looking  to  you  to  pro- 
tect the  remainder  of  the  contract  prl<:e. 
'■Beepectfnlly, 

"Arcadia  Electric  Light  Ice  Co., 
"Mg." 

From  the  notice  ahore  quoted  it  is  clear 
that  the  statute  has  not  been  comidled  with. 
The  tenor  of  the  notloa  Indlntes  a  contract 
with  the  owners,  when  it  Is  all^Eed  tbat  the 
contract  was  with  a  third  person.  The  stat> 
nte  requires  the  surice  of  '*tL  written  notice 
that  ttie  contractor  or  other  person  for  whom 
the  labor  has  been  performed  or  the  materials 
furnished  Is  inddited  to"  the  complainant 
This  notice  Is  not  of  tliat  diaraeter. 

Where  a  sbitntory  Hen  Is  allowed  upon 
compliance  with  stated  requlronents,  then 
should  be  a  9ubstantial  performance  of  all 
the  requisites,  and  a  ftUlnre  in  this  results 
in  no  Hen.  a%e  notice  was  not  a  substantial 
compliance  with  the  statute.  As  there  was 
no  liea  as  against  the  formor  ownne^  thKe 
Is  none  gainst  the  purchaser. 

The  decree  Is  reversed.  All  concnr,  except 
OOCKBSIIjI^  J.*  v^o  dlSBSnti. 


TAYLOR  et  al.  T.  CUMMEB  LUMBER  CO. 
et  al. 

(Supreme  Court  of  Florida,  DlTision  B.  May 
4,  1010.) 

(Svllahvs  hy  the  Court.) 
1,  Pabtitebship  (J  164*)— Estoppel  or  Doa- 

lUNT  PaBTNCB. 

Where  a  dormant  i»artner  permits  the  bod- 
Bess  world  to  believe  diat  the  active  partner 
is  the  sole  owner  of  the  business  and  of  real 
estate  belonging  to  the  partnership,  he  is  es- 
topped from  contesting  the  validity  of  a  mort- 
gage on  the  real  estate  made  by  the  active  part- 
ner to  secure  the  payment  for  lumber  famished 
to  the  active  partner,  the  mortgagee  havfaig  no 
notice  of  the  existence  of  the  partnership  when 
tlie  mortgage  was  talcen,  and  especially  when,  if 
the  mortgagee  had  had  timely  notice  of  the 
existence  of  the  partnership  relation,  he  might 
have  otherwise  secnred  the  payment  of  his  debt. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
CenL  Dig.  {800;  Dec.  Dig.  |  164.*] 


2.  EQTTxrr  (%  401*)— Aooovirmra— Hbabhio 
Befobe  Mabteb  —  AninBSiBiUTT  or  Eivi- 

DBNGE. 

Testimony  which  has  already  been  taken 
before  an  examiner,  and  which  ^e  court  has 
used  without  objecUon  in  settling  Qie  eqoities 
of  the  case,  may  be  used  by  a  master  subee- 
Quentl^  appointed  under  th^  direction  of  the 
conrt  ra  steting  and  settling  an  account  betwcot 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent 
Dig.  H  886-882 ;  Dec.  Dig.  S  404.*I 

Appeal  from  Circuit  Court,  Duval  Ooimty ; 
B.  M.  QUI,  Judge. 

Bill  by  James  W.  Taylor  and  others 
against  the  (3nmmw  lumber  Company  and 
othws.  From  the  decrees,  complainants  ap- 
peal. Affirmed. 

C.  B.  Peeler,  for  appellants.  Toung  &  Ad- 
ams and  Oeo.  U.  Walker  &  Son,  for  apptilees. 

HOCKX&t,  J.  James  W.  Taylor,  as  sole 
surviving  btf  r  at  law  of  Lorraizo  Taylor,  and 
James  W.  Taylw  and  Marcla  I.  Taylor,  as 
executor  and  executrix  of  the  estate  of  Lio- 
rMiso  Taylor,  deceased,  brou^t  a  suit 'by  Mil 
In  equity  in  the  circuit  court  of  Duval  coun- 
ty, against  Richard  SUsb^  Jr.,  and  his  wife. 
Bertie  L.  Klabe,  and  the  Onnunw  Lamber 
•Company,  a  cOTporatlon,  In  October,  1906,  In 
which  In  substance  tiie  fallowing  all^tifflos, 
among  others,  are  made :  Ihat  Lorenxo  Tay^ 
lor  died  on  the  Uth  of  February,  1908,  leaT- 
ing  a  will  in  vriilch  the  complainants  are 
named  as  encutor  and  executrix,  and  have 
qualified  as  sufih;  that  James  W.  Taylor  Is 
the  sole  h^  at  law  of  Loratso  Taylor;  that 
during  the  month  of  June,  1907,  Silsbe^  Jr.. 
acted  for  Lorouo  T^lor  In  imrdiaslng  and 
taking  title  to  lot  1%  blo<±  12,  CampbeU's  ad- 
dition to  Jacksonville;  that  Loroizo  Taylor 
furnished  to  SUsb^  Jr.,  the  money  with 
which  to  pay  for  said  lot  and  did  pnrdiase 
the  same  throimi  said  defoidant,  Sllsbe,  Jr., 
In  whom  the  title  was  idaced  In  trust  for 
the  use  and  ben^t  of  said  Taylor,  as  and 
for  the  purposes  set  forth  in  an  agreement 
attached  to  and  made  a  part  of  the  bill  as 
"Exhibit  A."  which  is  as  follows: 

"(28108)  Affi^ement 

"BkSiard  SUsbe^  Jr.,  to  Lorenio  Taylor. 

"M«norandum  of  agreement,  made  this 
14th  day  of  June,  A.  D.,  1907,  by  and  betweoi 
Ridiard  Sllsbe,  Jr.,  of  the  me  part,  and 
LoreuBD  Taylor,  of  the  othw  part 

"Wltnesseth :  Whereas,  said  Sllsbe  Iwlda 
legal  title  to  that  certain  parcti  ot  land  situ- 
ate, lying  and  being  In  the  dty  of  Jackam- 
vllley  county  of  Duval;  and  state  of  Florfda, 
known  and  described  as  lot  12.  In  Uock  12, 
of  Oampbdl's  addition  to  Jacksonville. 

"And,  vriiereas,  said  Taylor  had  pitnnlsed 
and  i^reed  to  advance  to  said  Sllsbe,  fin* 
the  purpose  of  Iraildlng  certain  houses  «i 
said  premlsee»  certain  moneys  as  heretnafto- 
specified: 

"Now,  thai,  in  consideration  of  the  prem- 
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Ises,  It  Is  mutually  agreed  between  said  par- 
ties as  fcdlows : 

"FiTBt  That  said  Taylor  has  heretofore 
advanced  to  said  SUsbe  for  the  inircbase  of 
said  lot  the  sun  of  six  htmdred  (feoo.00) 
dollars. 

"Second.  That  said  Taylor  shall  advance 
to  said  SUsbe  for  the  pnrpose  of  building  the 
several  houses  hereinafter  specified.  In  con- 
venlmt  Installments  as  same  shall  be  needed, 
such  sums  of  money  as  may  be  found  neces- 
sary, now  estimated  at  two  thousand  two 
hundred  ($2,200.00)  dollars. 

"Third.  That  said  Sllsbe  shall  use  said 
moneys  so  advanced  In  the  erection  npon 
said  land  of  five  (5)  one-story  houses,  to  wit: 
Two  houses  of  four  rooms  each,  and  three 
bouses  of  three  rooms  each. 

"Fourth.  That  said  SUsbe  shall  stand  seis- 
ed of  the  title  to  said  land  and  premises,  as 
trustee,  upon  the  following  trusts,  that  Is  to 
say: 

**To  erect  and  complete,  ready  for  use,  the 
five  houses  hereinbefore  mentioned. 

"To  s^l  and  convey  the  said  land,  togeth- 
er with  the  said  houses  to  be  erected  there- 
on, either  togetber  or  separately  as  may  be 
found  most  advantageous  for  such  prices  and 
npon  such  terms  as  shall  be  agreed  upon  by 
the  parties  ha«to,  the  said  ORaylor  and  the 
said  Sllsbe. 

"And  it  Is  particularly  understood  between 
these  contracting  parties,  and  Is  made  a  part 
of  this  agreement,  that  all  losses,  If  any 
there  be,  and  all  profits,  If  any  there  be.  In 
respect  to  the  premises  shall  be  shared  equal- 
ly between  the  parties  of  this  agreement 

"In  witness  whereof,  the  parties  of  this 
agreement  have  hereto  subscribed  their 
names  on  this  19th  day  of  June,  A.  D.  1907. 

"Richard  Sllsbe.  Jr.  [Seal.] 
**Loreiizo  Taylor.  [Seal.] 

"Attest: 

"C.  B.  Peeler. 
"Jaa  H.  Peeler," 

TtUit  after  the  execution  of  said  agreement 
before  the  15th  of  June,  1907,  Lorenzo  Tay- 
lor advanced  $2,200  to  Sllsbe,  Jr.,  to  build 
the  houses  on  said  lot 

Then  follows  several  paragraphs  charging 
bad  faith  on  the  part  of  Sllsbe,  Jr.,  lu  the 
use  of  the  money  advanced  by  Taylor  for 
building  the  houses  which  it  was  agreed 
^onld  be  built,  and  In  collecting  rents,  and 
alleges  that  •SUsbe,  Jr.,  Is  Insolvent ;  that  he 
has  permitted  the  lot  to  be  sold  for  taxes. 

The  bill  then  alleges  that  the  Cummer 
Lumber  Company  have  or  dalm  some  rights 
or  Interests  in  said  lot  12,  block  12,  Camp- 
bell's addition  to  Jacksonville,  but  that  all 
such  rl^ts  and  Interests  are  Inferior  and 
subordinate  to  the  ri^ts  and  interests  of 
comi^alnants,  who  have  the  first  right  and 
idsim  to  all  the  property  and  land  herein 
described,  and  the  rights  and  dalms  of  every 
nature  and  Und  of  defendants  hereto  are 
sobordinate  to  those  of  con^lalimnts, 


The  mil  then  prays,  among  other  thliigs, 
for  an  accousting  of  the  uses  made  by  him  of 
the  mon^  advanced  by  Lorraiso  Taylor,  of 
the  profits  and  gains  made  by  him  with  said 
momy,  that  the  equities  and  Interests  of  all 
the  putles  may  be  settled,  and  that  the  equi- 
ties and  Interests  of  the  Cummer  Lumber 
Company  may  be  determined  and  decreed  to 
be  inferior  to  those  of  complainants.  The  bill 
Is  very  lengthy,  but  we  think  the  fore^omg  Is 
substantially  all  that  It  Is  necessary  to  con- 
dder. 

Richard  SUsbe,  Jr.,  and  his  wife  demurred 
to  the  bill  for  want  of  equity,  but  we  do  not 
find  that  there  was  any  ruling  on  the  demur- 
rer. They  also  answered  the  bill,  admitted 
the  agre^ent  alleged  In  the  bill  as  having 
been  made  with  Lorenzo  Taylor,  but  denied 
all  the  auctions  as  to  mismanagement  and 
misuse  of  the  money  advanced  by  Lorenzo 
Taylor,  and  admit  that  complainants  are  en- 
titled to  the  return  of  the  money  xmder  the 
contract  viz.,  $2,800,  and,  If  there  be  any 
profits  realized  on  the  sale  of  the  property, 
to  one-half  of  snch  profits. 

The  Cnmmer  Lumber  Company  answered 
the  bill,  denying  any  knowledge  of  the  facts 
set  up  In  the  biU  as  to  the  transactions  be- 
tween Lorenzo  Taylor  and  R.  Sllsbe,  Jr.,  and 
asserting  that  It  has  a  right  and  Interest  in 
the  lot  of  land  described  In  the  bUl  superior 
to  that  of  complainants.  The  answer  alleges 
that  on  the  13th  of  February,  1908,  R.  Sllsbe, 
Jr.,  being  Indebted,  to  It  In  the  sum  of  $4,- 
043.84  on  an  open  account  for  lumber  and 
other  materials  sold  and  delivered  to  Sllsbe, 
Jr.,  a  lai^  part  of  which  It  Is  Informed  and 
believes  was  used  in  the  construction  of 
houses  by  said  Silsbe,  Jr.,  upon  the  premises 
described  in  the  bUI,  executed  and  delivered 
to  t^is  defendant  a  deed  in  form,  but  a 
mortgage  in  fact  (see  HuU  v.  Burr,  50  South. 
754),  of  the  lot  described  in  the  bill,  with  an 
abstract  ot  title  showing  a  fee-simple  title  in 
R.  Sllsbe,  Jr.,  unincumbered  except  as  to 
certain  taxes.  This  mortgage  is  made  a  part 
of  the  answer,  and  Is  as  follows: 

'This  Indenture,  made  this  13tb  day  of 
February,  A.  D.  1908,  between  Richard  Slls- 
be, Jr.,  and  Bertie  Sllsbe,  Us  wife,  of  the 
county  of  Duval  and  state  of  Florida,  parties 
of  the  first  part,  and  the  Cummer  Lumber 
Company,  a  corporation  doing  business  In  the 
county  of  Duval  and  State  (tf  Florida,  party 
of  the  second  part, 

"Witnesseth :  That  the  said  parties  of  the 
first  part  for  and  In  consideration  of  the 
sum  of  ten  dollars  to  them  in  hand  paid  by 
the  said  party  of  the  second  part  the  racelpt 
whereof  Is  hereby  acknowledged,  have  grant- 
ed, bargained  and  sold  to  the  said  party  of 
the  second  part,  and  Its  assigns  forever,  all 
Interest  title  and  estate  in  and  to  that  cer- 
tain parcel  of  land  situate  in  the  city  of 
Jacksonville,  in  the  county  and  state  afore- 
said, known  as  lot  twelve  (12)  In  blodi  twelve 
(12)  of  Campbell's  addition  to  Jacksonville 
according  to  plat  now  of  record  in  volums  2 
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of  Flats,  folio  21,  of  the  carrent  public  rec- 
ordB  of  Duval  county,  aforesaid. 

"This  converacce  Is  made  aud  accepted  as 
security  for  an  open  account  between  the 
said  Richard  SUsbe.  Jr^  and  the  said  Cum- 
mer Lamber  Company. 

"In  witness  wh«<eof  the  said  parties  of 
the  first  part  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  writ- 
ten. Richard  SUsbe.  Jr.  [Seal.] 
"Bertie  SUsbe  [Seal.] 

"Signed,  sealed  and  delivered  In  preaence 
of:     F.  O.  Nichols. 
"B.  F.  McGraw." 

The  Cummer  Lumber  Company  also  filed  a 
cross-bill  to  foreclose  this  mortgage,  making 
B.  Sllsbe,  Jr.,  and  his  wife,  and  the  complain- 
ants In  the  original  bill,  parties  defendant, 
and  ailing,  among  other  things,  In  detail, 
that  when  the  mortgage  was  taken  from  SUa- 
be^  Jr.,  Its  officers  were  Ignorant  of  any  Inter' 
est  of  Taylor  In  tlie  lot  In  question. 

Sllsbe.  Jr.,  and  the  complainants  In  the 
original  bill  answered  the  cross-bllt  Sllsbe, 
Jr.,  admitted  the  execution  of  the  mortgage 
to  the  Cummer  Lumber  Company,  and  as- 
serts that  he  Informed  It  of  the  Interests  of 
Lorenzo  Taylor.  The  answers  of  the  Tay- 
lors also  assert  that  the  Cummer  Lumber 
Company  took  the  mortgage  from  Sllsbe,  Jr., 
with  knowledge  of  Lorenzo  Taylor's  inter- 
ests in  the  lot  in  question.  We  do  not  deem 
it  necessary  to  Insert  these  answers  at  length. 

Replications  were  filed  and  testimony  tak- 
en. The  chancellor  on  the  hearing  entered  a 
decree  settling  the  equities  of  the  parties,  dis- 
missing the  original  bill  as  to  the  Cummer 
Lumber  Company,  and  granting  It  the  relief 
prayed  for  in  the  cross-bill  for  the  foreclo- 
sure of  Its  mortgage,  and  also  r^errlng  the 
cause  to  a  master  to  state  an  account  of  what 
was  due  the  Cummer  Lumber  Company  on 
said  mortgage,  using  the  evidence  already 
taken  and  filed  in  the  case.  In  the  subse- 
quent proceeding  before  the  master,  several 
objections  were  made  and  exceptions  taken 
by  the  Taylors,  which  will  be  referred  to 
hereafter.  On  final  hearing  these  objections 
and  exceptions  were  overruled,  and  a  de- 
cree made  ordering  and  decreeing  that  the 
defendnnts  to  the  cross-bill  pay  the  Cummer 
Lumber  Company  the  sum  of  $4,520,  with  in- 
terest from  the  30th  of  September,  1900,  and 
cofits,  wltbln  five  days  from  the  date  of  the 
decree  and  In  default  thereof  that  the  master 
sell  the  lot  described  in  the  mortgage  and  out 
of  the  proceeds  pay  the  costs  and  expenses, 
the  amount  due  the  Cummer  Lumber  Com- 
pany, and  to  bring  the  balance,  If  there  be 
any,  Into  court  to  abide  the  order  and  de- 
cree of  the  court  These  several  decrees  are 
brought  here  on  appeal,  for  review. 

The  evidence  shows  that  for  several  years 
before  fhe  date  of  the  execution  of  the  con- 
tract or  deed  betwepn  SUsbe,  Jr.,  and  Loren- 
zo Taylor,  Silsbe  had  been  In  the  business  of 
trading  in  real  estate.  Improving  and  selling 
the  same  in  Jacksonville,  and  that  during 


that  time  he  hsd  been  buying  lumber  from 
the  Cummer  Lumber  Company,  and  running 
an  account  with  it ;  that  on  Hay  1,  1907,  he 
owed  the  company  a  balance  of  $2,762.94 : 
and  that  between  that  time  and  the  2eth  of 
October,  1907,  he  obtained  a  large  number 
of  Items  of  Inmhpr  amounting  with  the  above 
balance  to  $6,043.84.  On  this  account  SUsbe, 
Jr.,  made  a  payment  of  $1,000  on  June  26, 
1907,  and  a  payment  of  $1,000  oa  September 
14,  1907,  leaving  due  on  the  25th  of  Octo- 
ber the  sum  of  $4,043.^.  It  is  shown  that 
a  considerable  part  of  this  lumber  was  used 
by  Sllsbe,  Jr.,  In  erecting  houses  on  the  lot 
In  question.  It  seems  that  the  Cummer  Lum- 
ber Company  insisted  on  the  payment  of  this 
account  or  security  for  It,  and  on  the  13th 
day  of  February,  1903,  Sllsbe,  Jr.,  executed 
the  instrument  alleged  to  be  a  mortgage  In 
the  cross-bill  as  security  for  the  open  account 
between  Richard  Silsbe,  Jr.,  and  the  Cummer 
Lumber  Company.  It  Is  allied  in  the  cross- 
bill and  proven  by  Mr.  O.  F.  Flynn.  the  man- 
ager of  the  retail  dei>artment  of  the  Cummer 
Lumber  Company,  who  took  this  mortgage, 
that  before  It  was  taken  Inquiry  was  made  as 
to  the  title  of  said  lot  and  an  abstract  ob- 
tained showing  the  title  to  be  in  Sllsbe,  Jr., 
and  that  neither  he  nor  the  company  had  any 
knowledge  or  notice  that  Taylor  had  any  In- 
terest In  the  lot  Sllsbe,  Jr.,  says  he  told  Mr. 
Flynn  that  Taylor  had  a  contract  with  ref- 
erence to  this  lot  but  he  Is  uncertain  wheth- 
er he  told  him  before  or  after  the  execution 
of  the  mortgage.  Mr.  Flynn  Is  positive  that 
It  was  some  time  after  the  time  when  the 
mortgage  was  executed  and  delivered  before 
he  heard  from  Sllsbe,  Jr.,  of  any  contract  of 
Taylor's.  The  contract  or  deed  t)etween  SUs- 
be, Jr.,  and  Taylor  was  not  recorded  until 
after  the  mortgage  to  the  Cummer  Lnmbw 
Company  had  been  recorded. 

It  Is  contended  by  the  appellants  that,  in- 
asmuch as  the  consideration  for  the  mort- 
gage was  a  past  one,  the  Cummer  Lumber 
Company  Is  not  a  purchaser  for  a  valuable 
consideration,  and  the  case  of  Qlinski  v. 
Zawadski,  8  Fla.  405,  is  relied  on  in  support 
of  this  contention.  In  that  case  the  facts 
were  somewhat  different  from  those  of  the 
instant  one.  In  that  case  no  question  grow- 
ing out  of  a  partnership  In  which  there  was 
a  dormant  partner,  and  his  llabUity  for  the 
acts  of  the  active  partner  within  the  scope 
of  his  apparent  authority,  was  Involved.  In 
the  Instant  case  the  deed  or  contract  between 
SUsbe,  Jr.,  and  liorenzo  Taylor  provides  for 
purchase.  Improvement  and  sale  of  a  lot  of 
laud  aud  for  the  sharing  of  the  profits  and 
losses  of  the  venture  ^  between  them.  We 
think  this  contract  Is  one  of  partnership. 
Mogart  T.  Smouse.  103  Hd.  463,  63  Aa  imO, 
115  Am.  St  Rep.  367,  7  Am.  &  Eng.  Ann.  Ou. 
1140-1142. 

The  deed  to  the  lot  of  land  was  taken  In 
Richard  SUsbe,  Jr.'s,  name  and  was  recorded. 
It  showed  no  Interest  whatever  in  Taylor  or 
any  one  else  besides  SUsbe.  Mr.  Taylor  was 
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a  sil«nt  or  dtmnant  partner  and  pwmltted 
thla  arrangement  by  which  SUsbe  was  held 
oat  to  the  world  ae  the  owner  of  the  legal 
title  to  the  property.  He  was  the  active 
partner,  and,  bo  far  aa  oatsiders  were  con- 
cerned who  were  without  notice  of  Taylor's 
interest,  he  had  uncontrolled  and  nnlimlted 
power  over  this  lot  ot  land.  If  the  Cummer 
Lumber  Company  had  had  timely  notice  of 
the  partnership  relation  existing  between  Lo- 
renEo  Taylor  and  B.  Sllsbe,  Jr.,  it  might  have 
protected  Itself  by  the  liens  provided  by  stat- 
ute for  fumlsliing  material  for  buildings  and 
Btructurea  (see  sections  2193  et  seq.,  Gen.  St 
1006)  to  the  extent  probably  of  tbe  whole 
amount  of  the  account  due  it  by  R.  Sllsbe, 
Jr.  The  i^l  title  to  the  lot  In  question  was 
In  Sllsbe,  Jr.,  and  It  is  not  clearly  shown  the 
company  had  any  notice  of  Taylor's  Interest 
It  was  lulled  Into  the  acceptance  of  what 
appeared  to  be  a  good  mortgage  security. 

In  the  case  of  Locke  t  Lewis,  124  Mass.  1, 
28  Am.  Rep.  631,  It  was  held :  "A  sale  by  a 
partner,  in  payment  of  tais  own  debt  of  goods 
which  are  in  fact  goods  of  the  partnership, 
bnt  which  the  partnership  has  so  Intrusted 
to  him  as  to  enable  him  to  deal  with  as  his 
own,  and  to  induce  the  public  to  believe  to 
be  his,  and  which  the  creditor  receives  In 
good  faith  and  without  notice  that  they  are 
the  goods  of  the  partnership,  is  valid  against 
the  partnership  and  Its  creditors."  In  this 
case  the  goods  were  given  In  payment  of  an 
antecedent  debt  and  without  any  present  con- 
Alderatlon.  The  opinion  In  this  case  is  by 
CSilef  Justice  Gray,  and  Is  a  very  long  and 
able  discussion  of  the  law  thoroughly  vendl- 
catiiig  the  principle  already  quoted. 

In  the  case  of  Wliley  v.  Crocker-Wool- 
worth  Nat  Bank,  141  Oal.  608,  617.  76  Pac. 
106,  109.  It  la  said:  "Where  a  dormant  part- 
ner permits  the  business  world  to  believe  that 
the  ostensible  partner  is  the  sole  owner  of 
the  business,  he  is  estopped  from  claiming 
the  contrary  against  those  who  have  in  good 
faith  acted  upon  such  appearance,  and  cannot 
be  heard  to  insist  that  a  creditor  has  not  the 
right  to  set  off  bis  debt  against  such  ostensi- 
tie  partner."  To  the  same  effect,  see  White 
r.  Famham,  99  M&  100.  58  Atl.  425,  105  Am. 
St.  Rep.  261 ;  Lord  r.  Baldwin.  6  Pick.  (Mass.) 
MS,  and  cases  cited. 

There  are  assignments  of  error  based  on 
objections  to  the  testimony  taken  by  the  spe- 
cial master  and  overruled  by  the  chancellor. 
When  the  Issues  had  been  made  up,  the  case 
was  referred  to  an  examiner.  Bugene  Hale, 
to  take  the  testimony.  When  it  had  been  tak- 
en the  case  was  heard  by  the  chancellor  on  the 
evidence  thus  taken,  wtthout  objection,  and 
Uie  chancellor  made  and  entered  a  decree  set- 
tling the  equities  In  favor  of  the  Cummer 
Lumber  Company,  and  dismissing  the  bill  as 
to  the  company.  He  also  referred  the  case 
to  a  special  master,  R.  P.  Daniel,  Jr.,  to  state 
an  acconnt  of  whRt  wan  dne  fhe  mid  com- 


pany, and  directed  him  to  use  the  evidmce 
already  taken  and  filed  in  the  case.  TtOa  evl- 
d«Ke  was  offered  to  the  special  maimer,  over 
the  objection  of  the  aK>ellants,  and  used  by 
him  In  stating  the  account  We  know  of  no 
authority  which  forbids  such  a  nse  of  the 
testimony  and  evidence  already  Introduced, 
and  none  Is  cited  to  us.  The  amount  found 
to  be  due  by  the  r^edal  master  was  $4,(XX), 
with  Interest  from  the  13th  of  February, 
1908,  and  the  evidence  clearly  warrants  this 
finding.  We  can  discover  no  reversible  error 
in  the  decree  of  the  court  sustaining  the  re- 
port of  the  apodal  maato,  or  In  any  vQter 
respect 

There  are  some  ottaw  assignments ;  but  we 
think  they  are  practically  covered  by  what 
has  already  been  said. 

The  decrees  appealed  from  are  aflbmed. 

TAYLOR  and  PARKHILL.  JJ.,  ooncnr. 

WHITFIDLD,  C.  J.,  and  SHAOKLBFORD 
and  OOCKRELL.  JJ.,  concur  In  the  <^lnlon. 


BURNHAM  OITT  LUHBSIB  00.  T. 
RANNIB. 

(Sapreme  Court  of  Florida,  Division  B.  April 
19k  1910.   Headnotes  Filed  June  4.  1910.) 

(SyUdbui  by  the  Court.) 

1.  Bbokxbs  (S  67*)— OoinnssioNS  raoH  Both 
Pasties. 

A  declaration,  in  a  salt  to  recover  commis- 
slona  paid  the  defendant  by  plaintiff,  that  sub- 
stantially  charges  that  the  defendant  undertook 
to  obtain  from  the  owners  of  land  a  contract 
embracing  temu  demanded  by  T.,  who  was  aeek- 
ing  to  buy  it  for  the  plaintiff,  a  corporation  to 
be  organized  to  take  them  over,  that  the  de- 
fendant represented  to  T.  that  the  land  could 
not  be  bought  for  a  less  price  than  that  which 
he  named  to  T.,  when  In  fact  that  price,  nn- 
known  to  T.  or  the  corporation  to  which  they 
were  conveyed,  covered  eommissloiis  which  the 
defendant  was  to  receive  from  tiie  owners,  and 
which  eommisslws  on  the  completion  of  tba 
transaction  In  Ignorance  of  the  facts  were  ac- 
tually paid  by  the  owners  to  tiie  defendant, 
states  a  good  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Broken, 
Cent  Dig.  IS  62-^;  Dec.  Dig.  S  67.*] 

2.  PbincipjlL  aiTD  Aanrr  (|  70*)  —  Dcrr  or 
Aqent— Acting  roa  Orna  Pabtt. 

When  a  person  la  employed  to  act  aa  agent 
for  another  in  dealing  with  a  third  person,  and 
the  nature  of  the  em^oyment  Is  sach  that  be 
is  required  to  exercise  Judgment  discretion,  or 
personal  Influence  In  the  ezecntioQ  of  sach 
agency,  he  cannot  set  also  as  sgent  ot  die  third 
party  in  the  tnuiaactioo  without  the  knowledge 
and  consent  of  his  principal. 

[Ed.  Note.— For  other  casM,  see  Principal  and 
Agent  Cent.  Dig.  {  146 ;  Dec.  Dig.  |  70.*] 

Error  to  Circuit  Oonrt,  Duval  Oonnty;  B. 
M.  CaU.  Judge. 

Action  by  the  Bumham  City  Lumber  Com- 
pany against  William  R.  Rannia  Demui^ 
rers  to  the  declaration  were  sustained,  and 
plaintiff  brings  error.  Reversed  and  r^ 
mandpd. 


<Por  ether  esaes  see  sanw  tople  and  aactloa  NUMBER  In  Dec.  *  Am.  Dlga.  1907  to  date,  *  Reporter  Indexes 
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The  pliOntur  In  error  soed  tba  defendant 
In  eaot  In  tbe  circolt  court  of  Z>aTal  eonn- 
ty  In  an  action  at  law  to  recover  the  snm  of 
fCO,000  allesed  to  have  beoi  franduloitly 
bad  and  received  hj  the  defendant  of  the 
plaintiff  as  comml»ioiis  on  the  pnrdbaae 
price  of  certain  real  estate.  There  are  six 
cooDti  in  the  declaration.  The  last,  a  count 
for  money  bad  and  rectived,  and  the  fourth, 
are  abandoned.  The  first  count  la  as  fol- 
lows: 

"Bumbam  City  Lumber  Company,  a  corpo- 
ration created  and  existing  under  the  laws 
of  New  York  and  having  its  principal  place 
of  buBlness  at  New  Toric  City,  county  of  New 
York,  state  of  New  York,  by  Owen  &  Royall, 
and  Young  &  Adams,  its  attorneys,  sues  Wil- 
liam B,  Rannie,  for  that,  whereas,  hereto- 
fore, to  wit,  between  the  Sth  day  of  Decem- 
ber, 1905,  and  the  12th  day  of  January,  1900, 
the  said  defendant  made  and  entered  Into 
an  agreement  with  one  J.  O.  Turner  and 
therein  and  thereby  agreed  with  said  Turner 
to  act  as  the  agent  and  broker  of  said  Turn- 
er in  purchasing  for  him  from  A.  T.  and  F. 
W.  Sqnlres  certain  timber  lands  situated  In 
Taylor  county,  Fla.,  containiag  45,000  acres 
of  land,  or  thereabouts,  that  as  such  agent 
and  broker  and  In  and  by  the  terms  of  said 
agreement  the  said  defendant  covenanted 
and  agreed  with  the  said  Turner  to  use  his 
best  efforts  In  purchasing  said  timber  lands 
for  said  Turner  at  the  lowest  possible  price 
at  which  the  same  could  be  obtained,  and  In 
performing  his  duties  as  such  agent  and  bro- 
ker for  said  Turner  In  regard  to  tbe  pur- 
chase of  said  lands  to  observe  the  highest  de- 
gree of  good  faith  towards  tbe  said  Turner, 
and  not  to  receive  any  other  commission  or 
brokerage  or  compensation  whatsoever  for 
procuring  the  sale  of  said  lands  to  the  said 
Turner,  except  such  sum  as  it  was  agreed 
should  be  paid  to  the  defendant  by  the  said 
Turner  for  his  said  servtces  as  such  broker 
and  agent,  that  the  defendant  then  and  there 
at  all  times  stated  to  the  said  Turner  that 
tbe  price  at  which  defendant  stated  to  him 
said  timber  lands  could  be  purchased  was 
the  lowest  price  at  which  said  lands  could 
be  purchased,  and  that  the  defendant  had 
no  agreement  whatsoever  by  which  be  was 
to  receive  any  commission  whatsoever  from 
the  owner  of  said  lands  or  from  any  one 
else  whomsoever  for  bringing  about  a  sale 
thereof  to  the  plaintiff.  That  said  Turner 
believed  and  relied  on  tbe  said  statements  of 
said  defendant,  and  in  the  full  belief  there- 
of and  reliance  thweon  agreed  to  pay  to  tbe 
defendant,  in  case  he  purchased  said  timber 
lands,  a  commission  or  brokerage  amount- 
ing to  $50,000  or  thereabouts.  That  after- 
wards the  said  Turner,  who  had  been  acting 
for  the  plaintiff  in  the  said  transaction,  as 
the  said  defendant  well  knew,  assigned  his 
rights  under  said  agreement  with  the  de- 
fendant to  the  plaintiff,  to  which  assignment 
the  said  defMidant  agreed  and  consorted: 
and  the  plaintiff,  believing  and  rdylng  oa  the 


lakL  Btatomaiti  of  tiie  defendant  to  said 
Turner,  as  tile  defendant  well  knew,  and  in 
full  belief  thereof  and  reliance  thoeon,  as- 
sumed the  obligation  of  said  Turner  to  pay 
to  the  defendant  In  the  event  of  the  purchase 
of  the  said  timber  htuds  a  commisaion  or 
brokerage  amounting  to  160,000  or  there- 
abouts. 

"That  subsequently,  and  on  m  about  the 
20tb  day  of  June,  1906,  at  tbe  city  of  Jack- 
sonville Fla.,  tbe  plaintiff  did  purchase 
said  timber  lands  from  said  A.  T.  and  F.  W. 
Squires,  and  immediat^y  thereafter,  with- 
out having  any  knowledge  that  said  defend- 
ant had  not  exercised  the  highest  degree  of 
good  faith  In  his  dealings  with  the  plaintiff 
as  plalntilTs  agent  and  bK&er,  and  with- 
out knowing  that  defendant  had  an  agree- 
ment with  tbe  sellers  of  said  lauds  to  re- 
ceive from  them  a  commission  for  bringing 
about  a  sale  thereof,  paid  to  said  defendant 
the  sum  of  $60,000. 

"That  the  said  defendant  did  In  fact  at 
all  said  times,  vritbout  plaintiff's  knowledge  or 
consent,  have  an  agreement  with  eaid  A.  T. 
and  F.  W.  Squires,  the  sellers  of  said  timber 
lands,  for  a  commission  or  brokerage  for 
bringing  about  the  sale  thereof,  and  that 
the  price  at  which  said  defendant  sold  said 
land  to  the  plaintiff  was  not  the  lowest  price 
at  which  said  lands  could  be  procured,  and 
tliat  the  defendant  did  not  exercise  the  high- 
est degree  of  good  faith  In  his  dealings  with 
the  plaintiff  as  its  agent  and  broker,  but,  on 
the  contrary,  sought  to  further  the  interests 
of  the  defendant  himself  and  to  cheat  and 
defraud  the  plaintiff  by  causing  tt  to  pay  a 
larger  commimion  than  it  would  otherwise 
have  paid. 

"That  the  defendant  on  or  about  the  29tb 
day  of  June,  1906,  without  plalntlfTs  knowl- 
edge or  consent,  was  paid  by  and  received 
from  said  A.  T.  and  F.  W.  Squires  as  com* 
mission  for  bringing  about  a  sale  of  said 
tlmbor  lands  to  the  plaintiff  a  ctnnnilBBion  of 
2^6  per  cent  of  the  purchase  price  at  which 
the  property  was  purchased  by  the  plaintiff 
from  said  A.  T.  and  F.  W.  Squires. 

"That  plaintiff  was  wholly  unaware  that 
d^endast  had  an  agreement  to  receive  oom- 
mlsslon  from  tbe  sellers  of  said  timber  lands, 
or  tiiat  be  bad  received  the  sum  as  afore- 
said (Hk  or  about  tbe  29tb  day  of  June.  UOG, 
or  that  he  had  In  any  way  felled  In  his 
duty  as  tbe  agent  and  Ivokw  of  the  plain- 
tiff, until  after  plaintiff  bad  paid  to  defmd- 
ant  said  snm  of  $60,000  ss  dtfendant's  com- 
mlssion  or  brokerage  for  bringing  about  the 
sale  of  said  premises  to  tbe  plaintiff. 

"That  because  of  defendant's  said  a^  as 
aforesaid,  defendant  forfeited  and  lost  all 
right  and  claim  to  receive  from  the  plain- 
till  said  sum  of  $50,000,  or  any  other  sum 
as  commission,  and  that  said  snm  of  $50,00<) 
so  paid  defendant  by  plaintiff  as  aforesaid, 
without  plaintiff's  knowledge  of  said  deceit 
and  wrongful  acts  on  tbe  part  of  the  defSnd- 
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ant,  was  then  and  there  wrongfally  and 
frandnleutl7  had  and  received  by  the  defend- 
ant from  plaintiff.  That  no  part  of  the  same 
had  been  paid  by  the  defendant  to  the  plain- 
tiff, although  duly  demanded  prior  to  the 
commencement  of  this  action,  and  plaintiff 
claims  ^76,000  as  damages." 

The  second  count  is  generally  like  the 
firot  count,  exc^t  that  It  alleges  the  agree- 
ment to  hare  been  between  the  defendant 
and  plalDtlff  through  one  J.  C.  Turner,  who 
was  acting  for  the  plaintiff,  and  alleges  a 
breach  of  faith  on  the  part  of  Rannle  in 
endeavoring  to  have  the  land  overeBttmated 
in  order  to  cause  plaintiff  to  pay  more  for 
said  property  than  plaintiff  would  have  paid 
bad  the  estimate  been  a  correct  and  proper 
one. 

The  third  and  fifth  counts  are  as  follows: 
"(3)  And  the  said  plaintiff,  by  its  said  at- 
torneys, further  sues  the  said  defendant  for 
that  whereas,  heretofore,  to  wit,  between  the 
5th  day  of  December,  1905,  and  the  12th  day 
of  January,  1906,  the  said  defendant,  for  the 
purpose  of  Inducing  the  plaintiff  to  employ 
the  defendant  as  its  broker  and  agent  In 
purchasing  from  A.  T.  and  F.  W.  Squires 
certain  timber  lands  situated  In  Taylor  coun- 
ty,  Fla.,  and  to  pay  defendant  a  commission 
as  such  broker  and  agent,  falsely  and  frand- 
ulently,  and  with  Intent  to  deceive  and  de- 
fraud the  plaintiff,  represented  and  stated 
to  one  J.  O.  Turner,  who,  aa  defendant  well 
knew,  was  acting  for  the  plaintiff  In  said 
transaction,  that  the  price  at  which  the 
plaintiff  was  offered  said  lands  by  defendant 
was  the  lowest  price  at  which  defendant 
could  procure  same  for  the  plaintiff,  and  that 
defendant  had  no  agreement  whatsoever 
with  said  A.  T.  and  F.  W.  Squires,  or  with 
any  one  ^se,  whereby  defendant  was  to  re- 
ceive any  conunlsBlon  or  brokerage  for  bring- 
ing about  a  eale  of  said  lands  to  plaintiff. 
That  the  plaintiff  relied  upon  the  statements 
of  said  defendant  and  believed  the  same  to  be 
true,  and  relying  on,  and  believing  the  same, 
then  and  there  through  said  Turner  employ- 
ed said  defendant  as  plaintiff's  broker  and 
agent  in  the  purchase  of  said  lauds  and 
agreed  to  pay  to  the  defendant.  In  case  plain- 
tiff purchased  said  lands,  a  commission  of 
$50,000.  That  nevertheless  said  statements 
were,  as  defendant  well  knew,  wholly  false 
and  fraudulent,  and  that  at  all  said  times 
defendant  had  an  agreement  with  said  A.  T. 
and  F.  W.  Squires,  under  the  terms  of  which 
defendant  was  to  receive  a  commission  of 
2%  per  cent  in  case  he  brought  about  a  sale 
of  said  lands  to  said  plaintiff,  and  that,  as 
defendant  well  knew,  the  price  at  which  said 
lands  were  offered  by  defendant  to  plain- 
tiff was  not  the  lowest  price  at  which  de- 
fendant could  procure  the  same  for  plaintiff. 

"That  in  pursuance  of  said  agreement  so 
entered  Into  by  plaintiff  with  defendant,  and 
in  reliance  upon  the  said  false  and  fraud- 
nlokt  atatemaitB  of  said  defmdant,  and  not 
knowing  tbfe  same  to  be  fiUse,  plaintlfl  mb- 


seqnently,  and  on  or  about  the  29tb  day  of 
Jnne^  1906,  purdiased  said  lands  from  said 
A.  T.  and  F.  W.  Squires,  and  thereupon  paid 
to  said  defendant  said  cornmisslon  of  (50,- 
000.  That  subsequently,  and  on  or  about  the 
Sth  day  of  February,  1907,  plaintiff  learned 
for  the  first  time  that  said  defendant's  said 
statements  and  representations  to  plaintiff 
were  false  and  fraudulent,  and  that  defend- 
ant had  at  all  said  times  an  agreement  and 
contract  with  said  A.  T.  and  F.  W.  Squires 
whereby  defendant  was  to  be  paid  by  said 
A.  T.  and  F.  W.  Squires  a  commission  for 
bringing  about  a  sale  of  said  lands,  and  that 
defendant  was  at  all  said  times  acting  In  tbe 
interest  of  said  A.  T.  and  F.  W.  Squires  as 
their  broker  or  agent,  and  not  In  the  sole 
Interest  of  the  plaintiff,  and  that  defendant 
had  on  or  about  the  2dth  day  of  Jnne,  1906, 
received  from  said  A.  T.  and  F.  W.  Squires 
a  certain  sum  of  money  in  cash,  being  a 
commission  of  2%  per  cent,  on  tbe  price  at 
which  said  lands  had  been  purchased  by  the 
plaintiff,  and  that  the  price  at  which  plain- 
tiff had  purchased  said  lands  was  not  the 
lowest  price  at  which  the  defendant  might 
have  offered  said  lands  to  plaintiff  for  pur- 
chase. 

"That  because  of  said  defendant's  fraud 
and  deceit  as  aforesaid  the  said  sum  of  9S0,-  . 
000  BO  paid  as  aforesaid  by  plaintiff  to  de- 
fendant on  or  about  the  29th  day  of  June, 
1900,  was  money  wrongfully  and  fraudulent- 
ly had  and  received  by  the  defendant  from 
plaintiff.  That  thereafter  and  before  this 
action  the  plaintiff  demanded  payment  there- 
of from  the  defendant,  but  the  defendant  has 
not  paid  any  part  thereof,  and  plaintlfl  claims 
$75,000  as  damages." 

"(6)  That  heretofore,  to  wit,  in  January, 
1906,  defendant  was  a  real  estate  broker  ne- 
gotiating with  one  J.  G.  Turner  for  the  sale 
of  certain  timber  lands  In  Florida  to  a  cor- 
poration to  be  organized  by  said  Turner  and 
his  associates,  which  corporation  was  there- 
after organized  and  Is  the  plaintiff.  That 
during  the  said  negotiations  defendant  dis- 
closed to  said  Turner  ISie  existence  of  a 
writing  by  the  owners  of  said  lands,  where- 
by the  owners  of  said  timber  lands  agreed 
to  sell  to  defendant  or  bis  assigns  said  tim- 
ber lands  for  a  price  therein  named,  and  de- 
fendant thereupon  represented  to  said  Turn- 
er that  said  price  was  the  lowest  price  at 
which  said  timber  lands  could  be  obtained, 
and  that  said  price  did  not  Include  any  com- 
mission to  defendant,  and  said  defendant  did 
tiien  and  there  contemplate  and  intend  that 
said  representation  should  be  relied  upon  by 
said  Turner,  or  by  said  Turner  and  bis  as- 
sociates, duly  incorporated  as  the  plaintiff, 
in  subsequent  dealings  with  defendant  That 
thereupon  said  Turner  caused  to  be  prepared 
a  contract  for  the  sale  of  said  timber  lands 
upon  certain  terms  and  conditions  therein  set 
forth  diffOTing  in  some  respects  from  the 
above-mentioned  writing  by  tbe  owners  of 
said  lands,  bot  at  ttie  price  spedfled  In  tbe 
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abore-uientlooed  wrltliif  by  the  owners  of 
eald  landa,  and  a^eed  wlUi  said  Rannl^  by 
and  tbrouCh  one  W.  P.  &nlth,  actioK  In  be- 
balf  of  nld  Bannle,  that,  If  the  said  Rannie 
could  procure  the  owners  of  said  lands  to 
sell  the  same  upon  the  terms  and  craidltlons 
set  forth  In  said  contract,  he  should  be  paid 
a  commission'  of  20  cents  per  1,000  feet  up- 
on all  the  timber  upon  said  timber  lands  as 
ascertained  by  an  estimate  to  be  made  in 
accordance  with  cortaln  tworlslons  of  said 
contract;  that  thereafter,  on,  to  wit,  the  16th 
day  of  June,  1906,  this  plaintiff  became  duly 
incorporated  and  took  over  by  valid  asslgn- 
,  ment  all  of  the  rights  end  liabilities  of  said 
Turner  under  the  said  agreements  made  In 
Its  behalf  by  said  Turner,  and  on,  to  wit,  Uie 
28th  day  of  June,  1906,  said  Bannie  having 
procured  the  owners  ci  said  lands  to  oiter 
tuto  a  contract  In  terms  satisfactory  to  said 
Turner,  the  title  to  said  lands  was  conveyed 
to  the  plalntUE,  and  plaintiff  thw«ipon  re- 
lying upon  the  representations  (tf  the  de- 
fendant that  said  price  was  the  lowest  price 
at  which  said  timber  landa  could  be  obtain- 
ed, and  that  said  pAco  did  not  Inclnde  any 
commission  to  defendant,  and  believing  said 
r^reaentations  to  be  true  as  made,  and  with- 
out any  knowledge  or  information,  upon  Ita 
part  or  upon  the  part  of  said  Turner  <a  his 
associates,  that  defendant  was  in  the  trans- 
actions above  mentl<med  the  agent  oC  the 
sellers  of  said  lands,  made  or  caused  to  be 
made  in  payment  of  said  Rannle's  said  com- 
mission two  certain  negotiable  promissory 
notes  to  said  Rannie,  by  and  through  aald  W. 
P.  Smith  acting  In  behalf  ct  said  Bannle, 
each  In  the  sum  of  $25,000,  whldi  ^said  notes 
were  negotiated  by  said  Rannie  or  by  said 
Smith  acting  In  behalf  of  said  Bannle,  and 
which  said  notes  were  paid  or  caused  to  be 
paid  plaintiff  at  maturi^.  That  during 
all  of  the  times  aforesaid  the  owners  of  said 
landa  had  engaged  to  pa^  to  said  Rannie,  or 
the  firm  of  real  estate  brokera  whereof  said 
Banuie  was  a  member,  a  commission  contin- 
gent upon  bis  or  their  effecting  a  sale  of  said 
lands,  and  did  In  fact  pay  said  Bannie  a 
large  commission,  to  wit,  f31,700,  for  effect- 
ing the  sale  d  said  lands,  and  the  aforesaid 
rqnesentatlon  of  said  Bannle  that  said  price 
was  the  lowest  price  at  which  said  timber 
landa  could  be  obtained,  and  that  said  price 
did  not  Inclnde  any  commimicm  to  defendant, 
was  false  and  frandalent  at  the  time.lt  was 
mad^  and  then  and  there  known  to  defrad- 
ant  to  be  telse  and  fraudulent.  Wherefore, 
plaintiff  sues  and  claims  $100,000  damages." 

These  counts  were  severally  demurred  to, 
and  the  demurrers  were  sastalned  In  the  cir- 
cuit court  Such  of  them  as  are  argued  here 
in  the  brleft  will  be  noticed  in  the  opinion. 
The  plaintiff  having  declined  to  plead  fnr- ' 
ther,  a  final  Judgment  was  entered  sgalnst 
It,  which  is  brought  here  on  writ  of  error  for 
review. 

Blsbee  ft  Bedell  and  W.  B.  Owen,  for  plain 
tiff  in  error.  Barrs.  Odnm  &  Bmwder  and 
J.  L.  Doggett,  for  defendant  in  error. 


HOCKIB,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  in  error  dlscnases  first 
In  hla  brief  the  fifth  count  of  the  declara- 
tion, the  defendant  In  error  follows  that 
order,  and  we  will  do  the  same.  It  is  first 
contended  by  the  defendant  in  error  that  this 
count  first  assumes  that  the  defendant,  Ban- 
nle, was  a  real  estate  broker,  and  was  acting 
in  that  capacity  In  his  dealings  with  Turn- 
er, and  that  in  the  next  paragraph  this  as- 
sumption is  negatived  by  the  allegation  that 
during  the  negotiations  defendant  disclosed 
to  said  Turner  the  existence  of  an  agreement 
in  writing  between  the  ownws  of  the  land 
and  Bannie  whereby  the  former  agreed  to 
sell  to  the  latter  or  his  assigns  the  said  tim- 
ber lands  for  a  price  therein  named.  It  is 
contended  by  the  defendant  In  error  that 
this  clearly  shows  an  option  and  a  vested 
Intereat  In  the  property  in  the  defendant, 
that  the  relation  of  vendor  and  purchaser 
existed  between  Turner  and  Bannle,  and 
that  they  were  dealing  at  arm's  length  with 
each  other.  If  this  were  all  that  the  count 
contains  on  that  feature  of  the  case,  there 
would  be  something  In  this  contention;  but 
it  clearly  appears  that  Turner  did  not  buy 
this  contract  He  proposed  to  Bannle  to  ob- 
tain another  contract  from  the  owner,  differ- 
ing In  some  respects  from  Bannle's  contract, 
and  to  give  him  a  large  commission  If  he 
would  procure  the  owners  to  sell  under  tfate 
last  contract  Bannle  accepted  this  proposi- 
tion and  procured  the  sale  and  conveyance 
to  the  plaintiff  under  this  last  contract  It 
is  plain,  we  think,  that,  If  the  written  agree- 
ment to  sell  shown  by  Rannie  to  Turner  was 
a  bona  flde  agre«nent  of  sale.  Bannle  abaiH 
doned  it  when  he  procured  the  ownws  to 
sell  the  lands  to  the  plaintiff  under  anotha 
agreement.  The  fifth  count  taken  as  a  whole 
clearly  alleges,  we  think,  that  Bannle  was 
acting  aa  the  agent  of  Turner,  who  was  him* 
self  acting  for  the  plaintiff,  a  corporation  to 
be  formed  for  taking  over  these  lands.  Ui^ 
dN  the  last  ccmtract  he  was  to  receive,  and 
did  receive,  commissions  from  the  plalntlfl. 
If  he  was  merely  sellbig  his  vested  Intovst 
why  should  he  receive  commissions  for  sell- 
ing Ills  own  property?  We  discover  nothing 
contradictory  In  this  count,  which  apparentiy 
undertakes  to  state  the  whole  transaction 
Just  as  it  occurred,  and  we  think  that  the 
count  taken  as  a  whole  es:cludes  the  idea 
that  Bannle,  In  consummating  this  sale, 
was  acting  for  himself  alone  and  not  as 
agent  for  Turner.  The  effect  of  this  count 
Is  that  Rannie  represented  to  Turner  that 
the  lands  could  be  bought  at  a  price  which 
was  stated  in  the  writing  he  exhibited;  that 
the  price  was  the  lowest  price  at  which 
they  could  be  bought  Bannle  then  at 
Turner's  request  undertakes  and  procures 
the  sale  of  these  lands  to  the  plaintiff  at  that 
(irtce  for  a  large  commission,  at  the  same 
time  receiving  from  the  owners  a  large  com- 
mission for  ibe  siile.  What  was  the  exact 
relation  between  the  ownps  and  Rannie  Is 
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not  deuly  appamt  Zt  wonM  seem  that, 
while  he  haA  some  sort  of  written  agreement 
ftom  thffln  to  him  the  land,  yet  be  was 
to  get  a  commlSBion  ttom  the  ownen  on  the 
sale  to  himaelf.  If  «acb  wai  the  relation  be- 
tween Uiem,  tt  does  not  In  tiw  least  reUere 
him  from  his  dutj  to  Turner,  for  it  has  the 
appearance  of  being  a  sort  of  Ulnd  to  en- 
able him  to  act  as  thoogh  he  had  boni^t 
the  property,  while  'In  fact  he  was  simply  an 
agent  to  sen  on  a  eommtoslm.  It  seems  to 
iu  that  this  connt  aU^s  that  Rannte  acted 
as  the  agent  of  Tamer  In  securing  the  pur- 
chase of  the  lands  for  the  plalntlfr;  that  be 
rec^ved  commissions  from  the  idalntlff.  and 
at  the  same  time,  unknown  to  the  plaintiff, 
received  commissions  on  the  sale  from  the 
owners  of  the  land. 

It  is  not  disputed  that  If  Bannle  had  been 
simply  a  middleman  between  Turner  and 
the  owners  to  bring  them  into  communl- 
ca.tIon  with  each  other  In  order  that  they 
might  do  their  own  trading,  and  with  noth- 
ing more  to  do  than  this,  he  might  have  le- 
gally recovered  commissions  from  both — for 
the  simple  reason  that  no  trust  of  any  kind 
would  then  have  ibeen  reposed  in  him  by 
either.  Nor  Is  it  diluted,  if  Turner  or  the 
plaintiff  had  known  he  was  to  receive  com- 
missions from  the  owners  on  the  sale,  tliat 
the  plaintiff  would  have  bad  no  ground  of 
complaint  The  count  negatives  any  such 
knowledge  on  the  part  of  either  the  plaintiff 
or  Turner. 

In  the  case  of  Skinner  Mfg.  Co.  v.  Dou- 
Tille.  07  Fla.  180,  186,  49  South.  126,  127, 
this  court  had  occasion  to  examine  the  du- 
ties of  a  real  estate  broker  or  agent  to  his 
principal.  It  was  there  Stated  that:  "It  Is 
the  duty  of  ,a  real  estate  broker  to  remain 
loyal  to  the  interests  of  his  client  during  the 
continuance  of  his  agency,  to  disclose  to  his 
principal  any  fact  or  circumstance  that  might 
naturally  tend  to  Influence  the  latter  in  the 
conduct  of  the  transaction,  and  that  would 
affect  his  Interests.  He  cannot  act  adversely 
to  his  principal,  and,  If  he  does  so,  be  for- 
feits his  right  to  recover  compensation  for 
his  services."  It  is  said  In  the  opinion: 
"It  is  nnqnestlonably  the  law  that  a  broker 
«nplojBd  to  effect  a  sale  or  find  a  purchaser 
must  exerdse  the  utmost  good  fhltb  towai^s 
Us  principal."  See  authorities  cited  in  the 
opinion. 

In  the  case  of  Carter  t.  Owens,  fiO  South. 
641.  It  Is  held:  "A  real  estate  broker  em- 
ployed to  sen  or  to  find  a  porchan  for  land 
Is  bound  to  dlsdose  to  his  principal  any 
facts  known  to  him  material  to  the  transac- 
tlim;  and.  If  the  broker  takes  part  Id  the  ne> 
gotlatlon,  he  Is  bound  to  ezest  his  for 
the  benefit  of  his  prlndpaL  Any  conceal- 
ment from  the  prlndpal  of  material  facts, 
known  to  the  agmt,  or  any  collnslon  the 
latter  with  the  pnrdiaser,  will  forftit  the 
right  of  the  agent  to  compensation  for  his 
aurlceB."  These  cases  in  a  general  way  set 


f  ortti  the  duties  ct  a  real  estate  bnAar  to 
his  prlnclpaL 

In  the  case  of  Famsworth  t.  Hemmcor,  1 
Allen  (Mass.)  79  Aul  Dee.  756.  it  Is 
h^:  "A  broker  who  hss  acted  for  both 
parties  In  negotiating  an  exchange  of  real 
estate  between  them,  without  Informtaig  ei- 
ther that  he  was  enqdoyed  by  the  other,  is 
not  legally  entitled  to  commissions  for  his 
serrlces;  and  evidence  In  his  behalf  to  idiow 
a  custom  among  brokers  to  chai^  a  com- 
mission to  both  parties  In  audi  cases  is  ad- 
missible." The  court  In  Its  opinion  holds 
that  an  agent  cannot  be  permitted  to  act 
for  botii  vendor  and  purchaser  without  their 
authority  or  consent,  and  lumlnoasly  sets 
forth  the  reasons  why  he  should  not  be  per- 
mitted to  assume  relations  so  essentially  in- 
consistent and  repugnant  to  each  other. 

In  the  case  of  Berlin  v.  Farwell,  96  Cal. 
zvii,  81  Pac.  627,  it  was  held  that  a  person 
could  not  act  as  the  agent  of  both  the  vendor 
and  purchaser  In  the  same  transaction,  and 
where  he  sued  under  a  contract  with  the 
defendant  to  find  a  purchaser, , and  was  em- 
ployed by  the  purchaser  without  defendant's 
knowledge  to  buy  the  land  from  the  defend- 
ant at  a  price  which  would  suit  the  views  of 
the  purchaser,  he  could  not  recover  commis- 
sions from  the  defendant 

In  the  case  of  McKlnley  v.  Williams,  74 
Fed.  94,  20  O.  C.  A.  312,  It  is  held  that  an 
agent  of  a  vendor  who  speculates  In  the  sub- 
ject-matter of  his  agency  or  Intenttonally  be- 
comes Interested  in  tt  as  a  purchaser,  or  as 
the  agent  of  a  purchaser,  violates  his  con- 
tract of  agency,  betrays  his  trust,  forfeits 
his  commissions  as  agent,  and  becomes  In- 
debted to  his  principal  tor  the  profits  he 
gains  by  his  breach  of  duty. 

In  the  case  of  Cannell  v.  Smith,  142  Pa. 
25.  21  Ati.  78S,  12  L;  B.  A.  395,  It  is  held  that 
mon^  paid  to  a  brokw  for  effecting  a  sale 
of  real  eMate  In  lgn<wance  of  the  ftict  that 
he  Is  also  the  agent  of  the  purchaser  may  be 
recovered  back,  even  if  the  sale  Is  an  ad- 
vantageous one. 

In  Bice  T.  Wood,  113  Mass.  133.  IS  Am. 
Rep.  468,  It  is  held  that  a  hndcer  acting  for 
both  parties  in  effectlDg  an  exdumge  of 
property  can  recover  compensation  from  nei- 
ther, unless  his  double  employmrait  was 
known  and  assented  to  by  both.  To  the 
same  ^ect.  see  Green  t.  Southern  States 
Lumber  Co.,  141  Ala.  880.  37  South.  670; 
Murray  v.  Beard,  102  N.  T.  605,  7  N.  B.  658; 
Bunn  T.  Keach,  214  IU.  260,  78  N.  E:  418 ; 
Boswell  T.  Connlntfiam,  82  Fla.  277.  13 
South.  854,  21  L.  R.  A.  54 ;  Phlnney  v.  Ball, 
101  Midi.  451,  59  N.  W.  S14;  Walker  v.  Os- 
good, 96  Mass.  348,  88  Am.  Dea  168;  Hw- 
derson  v.  Vlncait,  84  Ala.  W,  4  South,  isa 

In  Hanna  v.  Haynes,  42  Wash.  284,  84  Pac. 
861,  it  Is  held  that  a  bnHter  unployed  to  pur- 
chase land,  who  conceals  from  the  purchaser 
the  fact  that  tbe  vendw  will  pay  the  broker 
a  commission  on  making  a  sale,  has  tha  bur- 
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den  of  proTlDS  pCTfect  fidrness  In  the  trans- 
action, and.  In  the  absence  ot  satlafectory 
I«oof,  equttr  will  treat  him  as  guilty  of  am- 
stmctlTe  fraud. 

In  the  case  of  Palmer  t.  PlrBon,  4  Misc. 
Bep.  4SS,  24  N.  Y.  Supp.  333,  it  Was  held 
that  where  the  commlBsions  for  the  sale  of 
property  are  paid  in  Ignorance  of  fraud  on 
the  part  of  the  agent.  In  consequence  of  which 
he  was  not  entitled  to  recover  such  commis- 
Biona,  the  amount  bo  paid  may  be  recovered. 
This  Judgment  was  affirmed  in  144  N.  Y.  654, 
89  N.  E.  494. 

In  Olark  ft  Skyles  on  Law  of  Agency,  toL 
1,  par.  86^  it  la  said:  "When  a  person  Is 
employed  to  act  as  agent  for  another  in  deal- 
ing with  a  third  person,  and  the  nature  of 
the  «npIoyment  is  such  that  he  Is  required 
to  exercise  Judgment,  discretion,  or  personal 
Influence  in  the  execution  of  the  agency,  he 
cannot  act  also  as  agent  of  the  third  party  In 
the  transaction  without  the  knowlei^e  and 
consent  of  his  principal,  for  he  would  thus 
occupy  a  position  inconsistent  with  the  trust 
reposed  in  him  by  his  principal.  If,  there- 
fore, a  person  employed  to  act  as  agent  of 
another  in  dealing  with  a  third  person  Involr- 
Ing  the  exercise  of  Judgment,  discretion,  or 
ptersonal  influence,  acts  also  as  agent  of  such 
third  person,  without  the  knowledge  of  either, 
be  cannot  recover  compensation  from  either ; 
and,  if  he  so  acta  with  the  knowledge  and  con- 
sent of  one  only,  he  cannot  recover  comprasa- 
tton  from  the  ottter.  If  compensation  Is  paid 
to  an  agent  by  his  principal  in  such  a  case  In 
Ignorance  of  the  fact  that  he  was  acting  for 
both  parties,  It  may  be  recovered  back.  Some 
cases  go  further  than  this  and  hold  that  an 
agent  acting  for  two  principals  at  the  same 
time,  and  In  the  same  transaction,  can  recov- 
er no'  compensation  from  either  of  tbem  un- 
less his  double  agency  Is  known  and  assented 
to  by  both  parties."  It  is  further  stated  In 
section  40S,  Id.,  that  an  agent  wlU  not  be 
allowed  to  assume  any  position  which  is  in- 
consistent with  his  duty  to  be  loyal  to  his 
principal,  or  to  place  himself  ia  an  attitude 
of  antagonism  to  the  Interests  of  his  prin- 
cipal. He  not  only  will  not  be  allowed  to 
acquire  any  personal  interest  or  advantage 
by  an  actual  violation  of  his  duty,  but  he 
also  vrlll  not  be  allowed  to  take  a  position 
without  his  principal's  knowledge  and  con- 
tmt  which  will  have  a  tendency  to  cause  him 
to  violate  such  duty,  and  to  act  In  his  own 
interest,  raOier  than  that  of  his  principal.  If 
he  does  so,  the  principal  may  compel  him  to 
account,  or  set  the  transaction  aside  accord- 
ing to  circumstances,  and  no  local  custom  or 
usage  can  be  shown  to  avoid  this  rule. 

Upon  this  question  of  the  duty  of  an  agent 
to  be  loyal  to  his  principal,  it  would  be  use- 
less to  add  more  authority.  The  law  is  all 
one  way. 

The  next  contention  by  the  defendant  in 
error  in  support  of  the  ruling  below  Is  that 
the  flfth  connt  of  the  declaration  shows  no 
privity  between  the  plaintiff  and  the  defend- 


ant that  the  tranaactlou  between  Turner  and 
defendant  took  place  In  January,  1906,  and 
the  plaintiff  corxmration  was  not  incorporated 
until  nearly  six  months  afterwards ;  that  the 
action  of  this  case  is  based  on  an  alleged 
tort  practiced  by  Rannle  on  Turner  and  could 
not  be  assigned  at  common  law  and  cannot 
be  assigned  in  Florida.  This  contention  ig- 
nores the  allegation  of  the  declaration  that 
Turner  negotiated  with  Rannle  for  the  sale 
of  certain  timber  lands  to  a  corporation  to  be 
organized  by  Turner  and  his  associates, 
which  corporation  was  afterwards  organized, 
and  that  to  it  the  rights  and  liablUties  of 
Turner  were  assigned;  that  the  lands  were 
conveyed  to  It  by  the  owners;  and  that  the 
plaintiff  corporation,  relying  on  the  repre- 
sentations of  Rannle  that  the  price  paid  by 
it  was  the  lowest  price  at  which  the  lands 
could  be  bought,  paid  him  the  commissions  of 
$50,000.  The  count  shows  that  the  transac- 
tion Inaugurated  by  Turner  with  Rannle  was 
completed  with  the  latter. 

In  the  case  of  Scholfleld  Gear  &  Pulley 
Company  v.  Scholfleld,  71  Conn.  1,  40  AtL 
1046,  the  defendant  made  false  representa- 
tions to  Individuals  as  to  the  value  of  a  pat- 
ent. These  individuals  organized  the  plaintiff 
corporation  to  take  over  the  jntent  and  work 
it,  and. this  was  carried  out;  the  corporation 
paying  the  dtfendant  $5,000  for  the  patent 
It  was  also  allied  that  tbe  false  representa- 
tions were  made  to  the  directors  of  the  cor- 
poration after  Its  onjanlzatlon.  The  action 
was  brought  to  recover  the  $5,000  and  other 
damages.  It  was  held  that  proof  of  either 
set  of  false  representations — those  made  to 
the  Individuals  or  those  made  to  the  directors 
— wonld  sustain  the  action.  In  a  very  ludd 
opinion  the  court  demonstrates  that  it  Is  Im- 
material whether  the  false  r^jresentations 
were  made  to  the  promoters  of  the  corpora- 
tion before  It  was  formed,  or  to  the  directors 
after  It  was  formed,  since  the  corporation 
was  formed  for  the  purpose  of  acting  on 
those  representations.  So  In  the  instant  case 
the  connt  alleges  that  the  defendant,  Rannle. 
negotiated  with  Turner  for  the  sale  of  cer- 
tain timber  lands  to  a  corporation  to  be  or- 
ganized by  Turner  and  his  associates.  These 
negotiations  resulted  in  the  lands  being  con- 
veyed to  the  corporation  and  the  commissions 
being  paid  by  it  to  Rannla  To  the  like  ef- 
fect, see  Iowa  Economic  Heater  Oo.  v.  Ameri- 
can Economic  Heater  Co.  (C.  C)  32  Fed.  735, 
and  In  re  Canadian  Oil  Works  Corporation 
(Hays  Case)  L.  R.  10  Chan.  App.  Oas.  698. 

It  seems  to  ns  that  the  flfth  count  of  the 
declaration  substantially  charges  that  the  de- 
fendant undertook  to  obtain  from  tne  owners 
of  the  land  a  contract  embracing  terms  de- 
manded by  Turner,  that  he  represented  to 
Turner  the  land  could  not  be  bon^t  for  a 
less  price  than  that  which  he  named,  when  in 
fact  that  price,  unknown  to  Turner  or  the 
plaintiff,  covered  commissions  whlcii  Rannie 
was  to  receive  from  the  owners,  and  which 
on  Uie  completion  ot  the  tranaactton  were 
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actually  paU  by  fh»  ovnen  to  Baimie^  that 
Razmte  vas  tnuted  ij  Tnnwr  and  the 
plaintiff,  that  his  condnct  wax  inctmalateDt 
with  that  opea  fair  course  of  dealing  which 
the  law  requlreB  ot  an  agent,  and  tliat  the 
fifth  count  enbstantlallr  states  a  cause  of 
action,  and  was  not  demurrable. 

What  we  baTe  said  of  the  fifth  connt  ap- 
I^iefl  alBo  to  the  first,  second,  and  fiilrd 
counts.  The  fourth  count  Is  abandoned 
the  idalntlfl  In  error. 

We  ttiink  the  court  bdow  erred  In  anstaln- 
Ing  the  demnrrera  to  these  counts,  and,  there- 
fore, said  Judgment  Is  rerersedf  and  the 
case  remanded. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

WHITTIBIJ?,  <X  and  SHAOKLEFORD 
and  OOOKRMX,  JJ.,  concur  In  the  opinion. 


HILLDR  et  al.  v.  WALTER  RAT  A  OO. 
(Snpreme  Gonrt  of  Fiorida,  Division  A.  May 
0,  1910.   Rehearing  Denied  Jnoe  9,  IdUX) 

(Bj/ttdbut  bff  tke  CovrtJ 

1.  Mines  aho  Minebau  Q  62*)  —  Mnnno 

Lease— CoNSTBticTi  on  . 

Where,  apon  consideration  of  all  the  terms 
of  a  contract  and  ita  sabject-matter  and  object* 
its  manifest  purpose  is  to  give  "the  exclusive 

fuivilege"  "for  the  purpose  only  of  digging,  mln- 
ng,  and  preparing  for  shipment  and  shipping 
phosphate  rock,"  on  described  lands,  of  the 
specified  "quantity  and  quality  contained  in  said 
liukda,"  in  return  for  vhich  a  royalty  of  75  cents 
per  ton  is  to  be  paid,  such  contract  is  not  one 
lor  a  general  or  ordinary  nse  and  occnpation 
of  the  lands,  but  the  right  given  Is  special  and 
predsdy  limited. 

IBd.  Kot&— For  other  casei^  see  Mines  and 
Hineiali,  Dec  Dig.  |  62.*] 

2.  Mines  and  Minebals  (|  68*)  —  Mininq 
OoNTB  ACT— Con  eTBUcnoN . 

Where  the  lessors  of  land  for  the  specific 
purpose  of  taking  phosphate  rock  of  a  specified 
character  and  volume  therefrom  do  not  covenant 
that  tlie  TDck  actually  exists  in  the  land,  and 
the  lessees  do  not  covenant  to  actually  find  the 
rock  in  the  land,  but  the  contract  contemplates 
the  existence  of  the  rock  and  a  search  for  It 
by  the  lessees,  there  is  an  implied  obligation 
upon  the  lessees  to  make  due  and  reasonable 
effort  to  find  (he  rock  in  the  land. 

[Bd.  Note^For  other  cases,  see  Mines  and 
Minerals,  Dee.  Dig.  |  68.*] 

8.  Mines  and  Hinebaus  ({  68*)  —  Mininq 

oontbacr— oonsteuction. 

What  Is  due  and  reasonable  efTort  to  find 
zocfe  of  a  specified  quality  and  quantity  in 
lands  leased  for  the  express  purpose  of  taking 
sncb  rock  from  the  land  depends  upon  the  fair 
and  just  requirements  of  the  enterprise  to  be  de- 
tenDlned  as  a  fact  by  the  application  of  prac- 
tical knowledge  and  experience. 

raid.  Nots^For  other  cases,  see  Mines  and 
Minerals,  Dee.  Dig.  1  68.*] 

4.  Mnras  AND  MiNiaALS  (|  70*)  —  Mining 

COHTBAC1>— RiOHTB  OT  LESSOB. 

Where  the  purpose  of  a  contract  Is  the  min- 
ing of  phosphate  rock  of  a  specified  character, 
.  afallnn  upon  proper  mdeavor  to  find  the  mck 


is  a  good  defense  in  an  action  for  roysltieflt  in 
the  apsence  of  agreements  to  tie  contrary. 

[EXi.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  {  70.*] 

5.  Mines  and  Minerals  (|  70*)  —  Mimira 

OONTBACT— OoNBTBUOnON. 

Where  a  lease  of  land  for  mining  purposes 
contemplates  the  existence  of  the  rock  to  be 
mined,  a  provision  for  a  minimum  royalty  In 
gross  "whether  the  mining  is  carried  on  or  not" 
xtiates  to  a  failure  to  mine,  not  to  a  failure 
to  find  the  required  rock. 

[Ed.  Note.^FoT  other  eases,  see  Mines  and 
Mluerals.  Dec  Dig.  B  70.*] 

6.  Mines  and  Minebau  (f  70*)  —  Mining 
CoNTBACT  —  Action  fob  Rotaltibs  —  De- 
fenses. 

In  a  lease  of  land  for  mining  purposes,  the 
failure  to  find  the  specified  rock  and  the  diar- 
acter  of  the  search  made  for  it,  being  more  with- 
in the  knowledge  of  the  lessees,  are  matters  of 
defense  in  an  action  for  royalties. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  |  70.*] 

7.  Witnesses  f|  150*)— Compbtenot. 

Under  section  1605  of  the  Qeneral  Statutes 
of  190G,  a  plaintiff  in  an  action  Is  incompetent 
to  testify  "in  regard  to  any  transaction  or  com- 
munication between  such  witness"  and  a  mem* 
ber  of  the  partnership  of  which  the  defendant  is 
the  "assignee"  where  the  action  la  against  the 
assignee. 

[Ed.  Note.— For  other  caaes,  see  Witnesses, 
Cent.  Dig.  Si  653-^7;  Dee.  IHg.  1 160.*] 

EJrcor  to  Circuit  Cour^  Marlon  County ;  W. 
S.  Bullock,  Judge. 

Action  by  Walter  Ray  ft  Oc  against  Ed- 
ward Hlller  and  otbors.  Judgment  tor  plain- 
tiff, and  defendants  bring  errw.  Reversed 
and  remanded. 

Cooper  A  Cooper  and  Wm.  Hocker,  for 
plaintiffs  In  error.  H.  L.  Anderson  and  H. 
M.  Hampton,  for  dtfmidant  In  error. 

WHITFIELD,  CL  J.  On  September  27, 
1901,  Walter  Ray  and  Daniel  A.  Clark,  part- 
ners as  Walter  Ray  &  Co.,  referred  to  as 
lessors,  entered  Into  a  contract  with  Herbert 
A.  Ford  and  Edward  Hlller,  partners  as 
Ford  ft  Hitler,  referred  to  as  lessees,  where- 
in it  was  agreed  "that  for  and  In  considera- 
tion of  the  covenants  and  agreements  here- 
in contained,  and  the  agreement  to  pay  rent 
or  royalties  hereinafter  referred  to,  the  said 
lessors  do  hereby  grant  and  lease  unto  the 
lessees  all  those  certain"  described  lands  con- 
taining 11,900  acres,  more  or  less,  "for  the 
purposes  only  of  digging,  mtning,  and  pre- 
paring for  shipment  and  shli^iug  phosphate 
rock,  hereinafter  described,  as  to  quantity 
and  quality  contained  in  said  lands,  and  the 
carrying  on  of  the  business  of  mining  said 
phosphate  rock,  reserving  the  timber  and 
turpentine  privileges  and  the  full  right  to 
use  the  said  lands  for  said  purposes,  except 
as  hereinafter  stated.  The  term  of  this  lease 
Is  for  a  period  of  ten  years  from  date  here- 
of," with  stated  provisions  for  a  renewal. 
"  •  •  •  The  lessees  hereby  agree  to  pay 
to  the  lessors  as  royalty  or  rent  for  the  ex- 
clusive privilege  of  mining  said  lands,  which 


•VW  etlMr  eases  see  saina  topte  and  section  NVHBEB  In  See.  ft  Am-  Digs.  UOT  to  dat^  ft  Reporter  Indszes 

Digitized  by  Google 


e24 


02  80I7THBBN  BBIPOItTBIB> 


exdustre  privilege  Is  liereby  granted,  the 
Bam  of  75  cents  per  ton  ♦  •  •  for  each 
ton  of  phosphate  rock  they  may  mine  on  said 
lands  during  the  term  of  this  lease  of  the 
quality  hereinafter  designated;  and  they 
agree  specially  that  the  minimum  amount  of 
said  rock  to  foe  mined  each  year  shall  not 
be  less  than  stz  thousand  six  hundred  and 
slxty-aix  (6,669  tons  for  each  year  of  the 
lease  period,  or  to  pay  the  lessors  or  their 
assigns  the  sum  of  Ave  thousand  dollars  per 
year  In  Installments  as  hereinafter  set  forth, 
whether  the  mining  Is  carried  on  or  not. 
And  it  is  agreed  In  the  event  the  lowees  shall 
mine  a  less  quantity  than  the  minimum  of 
6,666  tons  during  any  year  they  may  within 
the  next  succeeding  year  make  up  the  deficit 
of  the  preceding  year.  The  leaser  having 
paid  on  the  delivery  of  this  contract  the  sum 
of  fifteen  thousand  ($1G,000.00)  dollars  as  an 
advance  on  said  royalty  or  rent,  It  is  agreed 
that  the  lessees  shall  have  the  right  to  mine 
a  sufficient  quantity  of  rock  to  reimburse 
them  for  said  advances  before  any  other  roy- 
alty or  rent  shall  become  due  and  payable. 
After  the  reimbursement  of  the  said  hd- 
vancea  so  made  by  the  lessees  on  account  of 
royalties  or  rent,  the  royalties  on  rock  mined 
and  shipped  Aall  be  imld  as  near  to  tbe  time 
of  shipment  as  car  numbers  and  weights  can 
be  had.  *  •  •  Merdiantable  iwA  within 
the  terms  of  this  lease  shall  mean  all  rock 
containing  seventy-six  per  cent  (76%)  of  bone 
pho^hate  of  Ume  and  not  exceeding  three 
per  cent  (3%)  of  iron  and  alumina.  *  *  * 
When  a  mine  la  t^mied  on  a  deposit  of  rock 
of  the  quality  herein  required  to  be  mined, 
and  upon  which  said  mining  la  begun,  said 
S^ioslt  shall  be  completely  mined  out  and 
•zhansted  before  tbe  lessees  herein  shall 
have  tbe  right  to  abandon  tbe  eaoM  or  re- 
more  the  plant  thertfrom.  And  tbe  lessors 
hereby  agree  to  erect  and  maintain  a  plant 
and  carry  on  mining  operations  <m  eadi 
poc4cet  of  rock  of  the  quality  herein  required 
to  be  mined  which  aball  contain  at  least  tea 
tiiousand  (104)00)  ttms,  imlesa  such  pocket 
can  be  mined  and  transported  by  dummy  line 
to  another  plant  Tb9  lessees  agree  to  mine 
all  pockets  of  rock  cf  tiie  quality  herein  de- 
scribed containing  three  thousand  (3,000)  trau 
Uiat  are  within  one-half  mile  of  any  plant 
The  lessees  shall  not  be  required  to  mine  any 
deposit  of  ro<^  where  the  matrix  does  not 
yield  tea  per  cent  (10%)  of  rock  required  to 
be  mined  herein,  and  they  shall  mine  to  a 
d^th  below  the  water  levd  where  tbe  wa- 
ter can  be  cmtrolled  by  a  six-lndi  pnmp. 
*  *  *  Hie  lessees  shall  have  the  right  to 
possession  of  said  lands  for  the  purpose  of 
carrying  on  mining  operations  with  the  right 
of  ingress  and  egress  and  the  right  to  con- 
atmct  railways  and  tranmays  over  the  snr^ 
face  of  the  lands  as  tb«y  may  desire  for  flie 
purpose  of  mining  and  rtitpping  phosphate 
rock  and  whatever  appertains  to  tbe  mining 
business.**  The  contract  also  gave  a  lien  to 
the  lessors  oa  "any  lAosidiate  i^anti,  totda, 


implements,  maehinwy,  matolala,  and  prop- 
erty erected  or  used  upon  the  pranises,  and 
□pon  all  rock  mined  ther^^m  from  tbe 
time  said  rock  la  taken  from  tbe  ground  until 
the  royalty  on  the  same  has  heoi  paid,"  but 
such  lien  Is  not  to  abridge  the  right  **to  dis- 
train for  rent  under  the  laws  of  the  state  of 
Florida,  relating  to  landlord  and  tenant;** 
and  that  In  "default  in  the  payment  of  rent- 
als or  any  part  thereof,  at  the  time  same 
may  become  due  and  payable,  tbe  lessors,  at 
their  option,  may  terminate  this  contract 
and  shall  thereupon  be  entitled  to  r»«nterb7 
giving  sixty  (00)  days  prior  written  notice 
to  lessees  of  their  Intention  to  so  terminate 
the  same,  provided,  the  lessees  shall  have 
fifteen  (15)  days  after  notice  by  the  lessors 
of  such  arrears  to  pay  the  sam&  •  *  • 
Hits  lease  Is  not  assignable  by  tbe  lessees 
without  the  consent  in  writing  of  the  lessors^ 
*  *  *  but  elth^  lessee  may  assign  bis  or 
their  Interest  herein  to  the  other  lessee.**  It 
is  perhaps  not  necessary  to  state  other  pro- 
visions of  the  contract 

The  lessees.  Ford  ft  Hillw,  with  the  con- 
sent of  the  lessors,  assigned  the  cmitract  to 
the  Dutton  Phosphate  (Company,  a  copartner- 
ship composed  of  B.  F.  Dutton.  C  W.  Chase, 
W.  O,  Robinson,  and  J.  O.  Nichols,  and  this 
partnership  with  the  consent  of  the  lessors 
assigned  tlie  contract  to  the  Dutton  nwe- 
phate  (Company,  a  corporation.  On  August 
3,  1907,  Walter  Ray  &  Co.  filed  a  dedanthm 
against  the  Dutton  Phosphate.  Company,  a 
corporation,  and  afterwaids  Joined  as  a  de- 
fendant Edward  Hlller  as  surviving  partner 
of  the  firm  Ford  &  Hlller,  Ford  havinv 
died,  for  the  recovery  of  $5,000  for  eadi  of 
two  years  from  S^rtraiber  27,  1904,  as  **nd» 
imum  rent  or  royalty"  ondev  tbe  contract 
Judgment  was  obtained  the  plalntUBs,  and 
tbe  defendants  took  writ  of  error. 

The  declaration  sets  out  the  contract  end 
alleges  that  the  Dutton  Phosphate  (Tompeny, 
a  corporation,  entered  upon  said  lands  under 
the  contract  assigned  to  It  about  May  1, 
1903,  "and  accepted  said  lease,  and  tbwelv 
bound  Itself  to  perform  the  covoiantB  there- 
of, in  the  manner  and  to  the  same  extent  ae 
the  said  Ford  ft  HlUer  were  bound  to  per- 
form ttie  samet  and  became  liable  to  the 
plalntiini  ft>r  the  payment  of  all  >aDH  of 
mon^  due  ox  to  become  due  uxtdsr  said  con- 
tract" 

Assuming  for  the  purposes  ot  tills  case 
that  the  litigation  Is  between  the  proper  par^ 
ties,  the  meanliv  and  effect  of  tlie  contract 
will  be  considered  so  as  to  determine  the 
pn^rie^  of  mUngs  upon  the  pleas.  See  Tif- 
fany <»i  Landlord  and  Tenant,  8S1;  Sntllff  t. 
Atwood,  15  Ohio  St  1S6,  text  191 

np<m  a  consideration  of  all  the  terms  of 
tlie  contract  and  Its  subject-matter  and  ob- 
ject the  manifest  puipose  of  the  contract 
was,  as  stated  th«eln,  to  give  ■nbe  ucdnsive 
privilege"  **f«  the  pnrposfls  only  of  digging, 
mining,  and  preparing  ft>r  shifmiettt  and  sblp- 
plnc  ^osphats  rod^  of  the  spedfled  "q.oMo- 
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tlty  and  quality  contained  In  said  lands,"  In 
return  for  which  a  royalty  of  75  cents  per 
ton  was  to  be  paid.  The  contract  Is  not  one 
for  a  general  or  ordinary  use  and  occupation 
of  the  lands,  but  the  right  given  is  special 
and  precisely  limited. 

The  subject-matter  of  the  contract  as  ex- 
pressed therein  was  phosphate  rock  of  the 
specified  "quantity  and  quality  contained  In 
said  lands,"  the  existence  of  the  rock  being 
thereby  assumed.  Upon  this  assumption  $15,- 
000  of  the  amount  to  become  due  In  return 
for  the  stated  rights  granted  in  the  lands 
was  p&ld  In  advance  to  be  relmbarsed  "be- 
fore any  other  royalty  or  rent  shall  become 
due  and  payable." 

There  Is  no  covenant  by  the  lessors  that 
the  required  rock  actually  existed  In  the 
lands,  but  the  contract  clearly  contemplated 
Its  existence  and  a  seardi  by  tiie  lessees  to 
ascertain  the  location  and  extent  of  the 
specified  deposits  assumed  to  be  In  the  lands. 
There  la  no  covenant  by  the  lessees  to  actu- 
ally ftad  the  designated  rock  In  the  lands, 
but  by  necessary  implication  and  Intendment 
the  <Adlgatlon  devolved  upon  the  lessees  to 
make  due  and  reasonable  effort  to  find  upon 
or  in  the  land  TfxA  of  the  quantity  and  qual- 
ity spedfled.  If  found,  the  lessees  specially 
agreed  that  "the  minimum  amount  of  said 
rock  to  be  mined  each  year  shall  not  be  less 
than  six  thousand  six  hundred  and  sixty-six 
(6,G6tt)  tons  for  each  year  of  the  lease  period, 
or  to  pay  the  lessors  or  thtir  assigns  the  sum 
of  five  thousand  dollars  per  year,  •  *  * 
whether  the  mining  is  carried  ou  or  not."  If 
upon  due  and  reasonable  effort  being  made 
the  rock  is  not  found,  the  purpose  of  the  con- 
tract falls  In  whole  or  In  part  according  as 
rock  of  the  specified  quantity  and  quality  Is 
not  found.  See  Brick  Co.  v.  Pond,  38  Ohio 
St  65;  Venedocia  Oil  &  Gas  Co.  v.  Robin- 
son. 71  Ohio  St  802,  73  N.  E.  222,  101  Am. 
St.  Bep.  773,  2  Am.  A  Eng.  Ann.  Cas.  444, 
and  notes. 

What  Is  due  and  reasonable  effort  depends 
upon  the  fair  and  just  requirements  of  the 
CTteriwlse  to  be  determined  as  a  fact  by  the 
application  of  jvactlcal  knowledge  and  ex- 
perlence. 

The  purpose  of  the  contract  being  the  min- 
ing ot  pro^hate  rode  of  a  specified  character, 
a  failure  upon  proper  endeavor  to  find  the 
rock  as  required  would  be  a  good  defense  to 
an  action  for  royalties. 

The  alternative  obligation  to  pay  "five 
tbouaand  dollars  per  year  •  •  •  whetbo' 
the  mining  Is  carried  on  or  not"  te  based 
upon  the  assumption  that  rock  of  Che  speci- 
fied "quantSty  and  quality  (was)  contained  in 
said  lands."  The  c<Hitingency  sought  to  be 
provided  against  was  the  failure  to  mine,  not 
the  fiiilure  to  find  the  rock  to  mine,  for  the 
contract  assumed  and  contemplated  the  ex- 
istence of  the  rock  aa  its  subject-matter. 

There  was  no  maximum  limit  to  the  right 
as  to  the  amount  of  rock  that  could  be  mined 
If  foand,  and  the  mlnimnm  of  6,066  tons  ^ 
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year  was  fixed  to  stimulate  the  mining  opera- 
tions so  as  to  yield  the  stated  av^age  mini- 
mum In  royalties.  The  only  poBsesslon  of 
the  lands  accorded  to  the  lessees  under  the 
contract  was  the  right  to  mine  phosphate 
rock  of  a  specified  character,  and  of  ingress 
and  egress  and  other  rights  Incidental  to  the 
mining  and  marketing  ent^rise.  The  vm- 
tract  does  not  require  the  lessors  to  potnt  out 
or  to  discover  to  the  lessees  the  rock  to  be 
mined,  nor  does  it  require  the  lessees  to  no- 
tify the  lessors  of  the  failure  to  find  rock. 

While  the  necessarily  implied  duty  of  the 
lessees  to  duly  search  for  rock  on  the  land 
continued  till  all  the  lands  were  propCTly  ex- 
amined, the  purpose  of  the  contract  being  the 
mining  of  rocl^  not  merely  the  search  for 
rock,  royalties  are  to  be  paid  only  upon  roclc 
mined,  or  that  should  have  been  mined  be- 
cause It  was  found  or  could  have  been  found 
by  due  search.  The  minimum  annual  pay- 
ments provided  for  depended  upon  th»  «dst- 
ence  of  rock  that  could  be  foimd  by  due  and 
reasonable  efCort  The  absence  of  or  the  fail- 
ure to  find  the  specified  rock  and  the  char- 
acter of  the  search  made  for  it,  being  under 
the  operations  and  circumstances  unntem- 
plated  by  the  contract  more  within  the 
knowledge  of  the  lessees,  are  matters  of  de- 
fense In  an  action  for  royalties.  See  Cook  v. 
Andrews,  36  Ohio  St  174. 

If  some  rock  was  mined,  but  after  due 
and  reasonable  seardi  no  more  rock  is  found 
than  is  required  to  reimburse  in  royalties  the 
¥15,000  advanced  by  the  lessees,  the  lessors 
cannot  recover,  for  the  contract  dearly  con- 
templated the  exleteace  oi  sufficient  rock  the 
royalties  upon  which  would  rdmburse  the 
lessees  for  the  $16,000  advahced.  The  con- 
tract also  assumed  and  cmitemplated  the  ex- 
istence of  rock  to  be  mUied  aftor  the  prepaid 
royalties  bad  bera  reimbursed,  and  that  at 
least  6,666  tone  would  be  found  end  mined 
each  year  during  the  c<mtract  p^od. 

The  contract  provided  for  die  re-entry  of 
the  lessors  upon  faUore  to  make  the  agreed 
payment,  and  this  was  the  eatress  remedy  of 
the  lessors  against,  ladies  ot  the  lessees  in 
making  payment  wbether  caused  by  failure 
to  properly  search  for  the  required  rock  or 
otherwise. 

This  court  sustained  as  a  good  def  mae  a  i^ea 
that  th&e  was  not  upon  the  land  ^oephate 
rock  of  the  quality  and  In  the  quantities  and 
locations  mentioned  In  the  contract,  and  also 
two  ideas  that  there  was  not  upon  the  lands 
rock  of  the  quality  and  In  the  quantities  and 
locatltms  mentioned  In  the  contract,  and  that 
defendants  notified  the  plaintiffs  thereof  and 
of  the  Burr^ider  of  the  contract,  and  also  a 
plea  of  paym^t.  But  the  court  sustained  a 
demurrer  to  a  plea  that  the  defendants  "dili- 
gently looked  and  proqiected  and  examined 
for  the  phosphate  rock  of  the  quality  and  in 
the  quantities  and  locations  in  said  lease  or 
contract  and  in  said  comits  mentioned,  and 
did  use  and  exercise  reastmaUe  and  due  dili- 
gence ther^  In  ao  doing,  but  failed  and 
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were  unable  to  find  phosi^te  rock  of  the 
quaJlty  and  In  the  qnanUtfes  and  locations 
In  said  lease  or  contract  mentioned  on  or  In 
.  Bald  lands  or  any  part  thereof,"  coupled  with 
an  avarmoit  tliat  tbe  lessors  did  not  point 
out  Bbaw,  or  Indicate  to  tbe  lesseee  tbe  re- 
quired rocfe  on  said  lands.  Tbls  plea  was  not 
bad  <m  demurrer  in  tbe  view  tbat  the  de- 
.fendants  are  obligated  only  to  make  due  and 
reasonable  search  for  the  required  rock. 

The  court  also  sustained  a  demurrer  to  a 
plea  tbat  tbe  lessees  baviog  paid  $15,000  m 
advance  to  be  reimbursed  from  royalties  up- 
OD  rock  mined  there  was  not  sufficient  rock 
of  the  quality  and  in  tbe  quantities  and  loca- 
tions mentioned  in  tbe  contract  to  reimburse 
detoidants  for  tbe  advance  payment  If 
«ba%  was  not  on  the  lands  sufficient  rock  of 
the  specified  character  to  reimburse  in  royal- 
ties tbe  advance  payment  the  defendants  are 
not  liable  for  the  claim  here  asserted  and 
tbe  demurror  to  tbe  plea  should  have  been 
overruled. 

This  discussion  Indicates  tbe  proper  Issues 
for  anotber  trial. 

Under  section  1506  of  tbe  General  Stat- 
utes, the  plaintiff  Ray  was  incompetent  to 
testify  "In  regard  to  any  transaction  or  com- 
munication between  such  witness"  and  a 
member  of  the  partnership  of  which  the  de- 
fendant is  the  "assignee"  In  tbls  action 
against  sudi  assignee. 

The  Judgment  1b  reversed  and  the  cause 
remanded. 

8HACKLEFORD  and  COCKUBLL,  JJ., 
concur. 

TATLOR.  P.  X,  and  PARKHILL  and 
HOCKBR,  JJ..  concur  In  tbe  opinion. 


NIMOCKB  V.  McGEHEB,    (No.  14.387.) 
(Supreme  Conrt  of  Mississippi.   June  20, 1910.) 

1.  Rrpiavin  d  6*)— Right  of  Action. 

Where  Jni^ment  on  which  execution  isaoed 
b  void.  BO  that  tbe  levy  thereunder  is  also  void, 
the -execution  defendant  may  maintain  replevin 
for  the  ^oda  seized.  ' 

TEd.  Note.— For  other  cases,  see  Replevin, 
Dec.  Dig.  I  6.*] 

2.  Justices  of  the  Peace  (i  67*)— Disquali- 
fication—Relationship  TO  Party. 

Under  Const.  1890,  i  165.  prohibiting  any 
judge  from  presiding  where  either  of  tbe  par- 
ties are  connected  with  blm  by  affinity  or  con- 
sanguinity, except  by  coosent,  a  justice  of  the 
peace  was  disqualified  from  hearing  a.  cause  to 
wbid)  a  corporation  of  whidi  his  first  cousin 
was  director  and  president  as  well  as  a  sto<^- 
holder,  was  a  party. 

[EA.  Note. — For  other  cases,  see  Jastices  of 
the  Peace.  Cent.  Dig.  U  199-208;  Dec;  Dig.  | 
57.*] 

8.  Justices  of  the  Peace  (S  60*)— Disquau- 
FicATiON—RzLATioKSHip— Waiver. 

The  disqualificatloD  of  a  justice  of  the 
peace  to  hear  a  cause  iKK^uee  of  hta  relationship 
to  one  of  the  parties,  under  Const.  1^0,  i  1&>, 
■was  impliedly  waived  by  failure  to  object  to  his 


dlsquali&cation  at  trial,  even  thongh  tiie  other 

party  did  not  then  know  thereof. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  %%  218-221;  Dec.  Dig.  | 
80.*] 

AM)eal  from  Circuit  Conrt,  Pearl  Rim 
County ;  W.  B.  Cook,  Judg& 

E.  F.  Nlmodu  brought  replevin  for  a  coun- 
ty warrant  against  J.  S.  McGehee,  a  consta- 
ble. Judgment  was  roidered  by  the  circuit 
court  In  favor  of  defendant  from  which  the 
plaintiff  prooecates  this  appeaL  Affirmed. 

Bouse  ^^B.  ft  Biiiltb,  a  mercantile  corpora- 
tloii  under  the  laws  of  tbls  state,  recovered 
judgment  by  default  In  a  Justice  of  tlie  peace 
court  against  the  a[^)ellant  Nlmocka.  8.  C. 
Smith  waff  the  Justice  of  tiie  peace  before 
whom  tbe  Judgment  was  recovered.  He  is 
a  first  cousin  of  H.  S.  Smith,  a  stockholder  In 
and  a  director  and  president  of  Rouse  Bros. 
&  Smith.  The  appellant  was  county  health 
officer  of  Pearl  River  county,  and  for  his 
services  In  that  capacity  tbe  board  of  super- 
visors issued  him  a  connty  irarrant  for  some- 
thing over  900,  which  warrant  was  in  the 
hands  of  the  clerk  of  the  tward  ready  for  de- 
livery, when  the  constable,  McOehee,  the  ap- 
pellee, having  in  bis  hands  an  execution  on 
the  judgment  mentioned,  levied  the  same  on 
tbe  warrant  in  the  hands  of  tbe  clerk. 
Thereupon  the  ai^Ilant  sued  out  a  writ  of 
r^levln  against  tbe  constable  for  the  war- 
rant wbleb  was  tried  in  the  Justice's  conrt 
an^  appealed  to  the  circuit  court  which  ren- 
dered Judgment  in  favor  of  tbe  constablp. 
McOebee.  Appellant  contends  tbat  the  Judg- 
ment against  him  In  favor  of  Rouse  Bros.  & 
Smith  is  void,  because  of  the  relationship  of 
the  Justice  of  tbe  pence  who  rendered  the 
judgment  to  H.  S.  Smith,  who  was  a  stock- 
holder in,  and  director  and  president  of,  tbe 
corporation,  and,  l>elng  void,  he  had  the 
right  to  take  the  warrant  from  tbe  poeses- 
slon  of  the  constable  by  replevin. 

Huddleston  &  Tally,  for  appellant 

AMDHRSON,  J.  (after  stating  tbe  facts  u 
above).  Where  a  Judgment  on  whldi  execn- 
tion  Is  Issued  Is  void,  tbe  defendant  In  ex- 
ecution may  maintain  replevin  for  the  goods 
seized  thneandw.  Tbo  Judgment  being  void, 
tlie  levy  of  the  ezecndim  thereunder  Is  -nUA. 
and  the  defendant  may  treat  the  whole  as 
a  nullity,  and  pursue  replevin  for  bl>  iwoper- 
ty  selied  nnder  such  Judgment  and  oncotlHi. 
Breckenrldge  r.  Johnson,  67  Mte.  871;  34 
Cyc.  1860. 

Section  165  Of  the  Oonstltntlon  of  1890 
iwovldes ;  "No  Judge  of  any  court  ehall  pre- 
side on  the  trial  of  any  cause  where  the  par- 
ties or  either  of  them  ehall  be  connected 
with  htm  by  affliUty  or  oonsaugninlty.  or 
where  be  may  be  Intereeted  In  tbe  some^ 
except  the  ooiuenl  of  the  fudge  9md  of 
the  parties/'    Is  tbe  Judgmmt  void?  The 
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Jnatlee  of  ttie  peace  who  rendmed  It  waB  dla- 
qnallfled  under  this  coiutltutloital  piDTMon. 
As  stockholder  In,  and  director  and  president 
of,  the  corporation,  Smith  was  for  all  inrac- 
tlcal  purposes  a  por^  to  the  snlt  Besides 
his  pecuniary  Interest  as  stotftholder,  he  was 
the  managlDg  head  of  the  corporation.  If 
objection  had  been  made  on  this  ground,  at 
the  proper  time,  during  the  pendency  of  the 
salt,  he  should  not  have  tried  the  cas& 

TblB  iwoceedlng,  however,  is  a  collateral 
attack  of  that  judgment,  by  which  it  is 
sought  to  treat  it  as  a  nullity.  Ai^lant, 
not  having  made  objection  to  the  Justice  of 
the  peace,  on  account  of  his  dlsauallftc^tlon 
during  the  penden<7  of  the  suit  on  whidi  the 
Judgm^t  was  rendered^  is  deoned  to  bare 
waived  such  dtsQnallfl  cation,  evm  though  un- 
known to  him  at  the  time.  At  his  peril  he 
was  required  to  ezerdse  the  necessary  dUl- 
graice  to  ascwtaln  such  disqualification,  and, 
not  having  done  so,  he  Is  precluded  from  at- 
tacklng  tile  Judgment  collaterally  on  that 
ground.  Under  the  Constitution  the  dis- 
qnallficatiQn  may  be  waived,  and  such  waiv- 
er may  be  express  or  Implied,  and  under  the 
facts  of  this  cose  It  is  Implied.  If  Judgments 
were  open  to  collateral  attack  on  this  ground, 
the  evil  results  would  be  at  once  apparent 
The  authorities  on  this  suDject  are  In  con- 
flict, which  will  be  found  collated  in  23  Cyc. 
pp.  riOG.  587,  698t  and  500. . 

Affirmed. 


W.  L.  Durham  was  convicted  of  criminal 
contempt  of  court,  and  he  appeals.  Modified 
and  affirmed. 

Srott  &  Parker  and  Plowers,  E^etcher  A 
Whitfield,  for  aiqiellant  C^rl  Fox,  Asst 
Atty.  Ooi.,  for  the  State. 

McLAiN,  C.  At  the  January  term,  1910. 
of  the  circuit  court  of  Lamar  county,  the  ap- 
pellant was  tried,  convicted,  and  sentenced 
to  pay  a  fine  of  flOO  and  90  daytf  imprison- 
ment in  the  county  Jail  for  a  oontempt  of 
court,  from  which  Judgment  and  sentmce  he 
prosecutes  this  appeal. 

This  case  was  based  on  on  Information 
filed  bi  said  court  by  the  district  attorney, 
allying;  among  other  things,  that  appellant 
approadied  Hope  Rogers,  who  had  been  be- 
fore the  grand  Jury  as  a  witneas.  and  attempt- 
ed to  bribe  and  induce  Rogers  to  disclose  to 
him  the  secrets  of  the  grand  Jury  proceedings, 
by  trying  to  persuade  him  to  inform  him  what 
he  (Rogers)  had  testified  to,  and  whether  or 
not  he  had  testified  against  him  touching  cer- 
tain matters,  and  also  that  appelant  had  en- 
deaTOred  to  bribe  or  hire  the  said  vritness, 
Hope  Rogers,  to  leave  the  Jurisdiction  of  the 
court,  so  tiiat  he  would  not  be,  and  could  not 
be,  a  witness  against  appellant  'Api>el]ant 
was  dniy  dted  to  apprar  and  answer  this 
charge.  He  did  so,  and  made  answer  under 
oath,  denying  the  allegations  In  the  Informa- 
tion filed  against  him.  The  court  then  pro- 
ceeded to  investigate  the  charge  by  taking  the 
testimony  of  all  witnesses  offered  by  the  state 
and  the  appellant  This  was  the  correct 
course  to  take.  O'Flynn  T.  States  80  Miss. 
850.  43  South.  82. 

Any  act  calculated  to  Impede,  emharrasst 
defeat,  or  obstruct  the  administration  of 
courts  of  Justice,  If  committed  without  and 
beyond  its  actual  presence.  Is  a  constructive 
contempt  and  the  court  has  an  inherent  right 
to  punish  such  acts;  but,  before  the  court 
can  Inflict  punishment,  the  offense  must  be 
judidally  established.  The  court  in  this  case 
examined  all  witnesses  touching  this  matter, 
includtog  the  testimony  of  appellant  From 
an  Inspection  of  the  record  it  clearly  appears 
from  the  testimony  of  Rogers,  that  appellant 
used  his  best  efforts  to  Induce  Rogers  to  In- 
form him  (appellant)  if  he  had  given  testi- 
mony before  the  grand  Jury  against  him.  He 
seems  to  have  been  apprehensive  that  he 
would  be  Indicted  by  the  grand  Jury,  upon 
the  testimony  of  Rogers,  for  selling  liquor, 
and  he  was  very  anxious  to  know  If  Rogers 
had  testified  against  him.  It  appears,  fur- 
ther, that  appellant  tried,  before  and  after 
an  indictment  bad  been  returned  against  him 
by  the  grand  Jury,  to  persuade  and  Induce 
Rogers,  by  the  promise  of  financial  aid,  to 
leave  the  Jurisdiction  of  the  court,  so  that 
he  could  not  be  preseni  to  testify  against  him. 
All  of  this  was  denied  by  appellant 
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DURHAM  T.  STATE.    (No.  14.611.) 
(Supreme  0>nrt  of  MlssCasippi.  June  20,  1010.) 

1.  CONTEHPT  (I  63*)— CsnOKAL  CoiTmfFT— 
PaOCEEDIlVOS. 

Before  a  court  can  punish  for  coDHtructive 
contempt  the  offente  must  be  judicially  stated, 
so  that  where  accused  was  charged  by  Informa- 
tion with  attempting  to  bribe  a  witness,  the 

firoper  conree  was  taken  by  citing  bim,  and  hav- 
ag  him  anawer  the  charge,  and  investigating 
it  by  taking  the  tastimony  of  witnesses  offered 
by  the  state  and  accnsed  upon  the  denial  of 
the  allegations  of  the  iufonaation. 

[Bd.  Note. — For  oth#r  cases,  see  Contempt 
Cent  Dig.  U  140-142;  Dec.  Dig.  |  63.*] 

2.  CONTBMPT  (I  37*)— CaiMINAL  CONTEMPT^ 

PsosBcuTioN — Existence  or  Rkuedies. 
The  existence  of  other  remedies  does  not 

ftrevent  the  punishment  of  an  act  as  for  crim- 
nal  contempt,  so  that  the  fact  that  certain  acts 
were  misdemeauoni  would  not  prevent  one  com- 
mitting them  from  being  punished  for  criminal 
contempt 

.[lid.  Note.— For  other  cases,  see  (3ontempt 
Cent  Dig.  I  116;  Dec  Dig.  |  37.*] 

3.  CoKTEUPT  ft  66*)— Appeal— Pbesumptiohs 
— AcnoH  o?  TaiAi.  Coukt. 

The  court  being  tbe  trier  ct  facta  in  crim- 
inal contempt  proceedings,  it  is  presumed  that 
he  followed  the  evidence  in  finding  lEacts  show- 
ing guilt 

[Ed.  Note. — For  other  cases,  see  Contempt 
Gent  Dig.  |  233 ;  Dec.  Dig.  1  66.*] 

Appeal  from  Oircuit  Cour^  Lamar  County ; 
W.  H.  Cook,  Judge. 
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It  to  coiit«ided  that,  as  the  alleged  acts  of 
appellant  were  mlsdemeanon  punishable  un- 
der  our  statute,  contempt  proceedings  were 
Improper.  We  do  not  concur  in  this  view. 
The  existence  of  other  remedies  for  an  act 
amounting  to  a  contempt  does  not  take  away 
.  the  power  of  the  court  to  punish  that  act  for 
contempt 

It  Is  further  contended  that  the  evidence 
was  not  sufficient  to  convict  defendant.  It 
is  true  there  Is  a  conflict  in  the  testimony; 
hut,  taking  the  record  upon  the  whole,  we 
think  It  shows  a  case  of  constructive  con- 
tempt The  court  was  t^e  trier  of  the  facts, 
and  It  Is  presum'ed  he  had  no  desire  to  reach 
any  result  In  It  exc^t  that  to  which  the 
evidence  conducted  his  mind.  He  heard  the 
witnesses  testify,  and  was  in  a  position  to  de- 
termine their  credibility,  and  to  give  such 
weight  to  the  testimony  of  each  as  In  his 
judgment  It  was  entitled  to. 

We  do  not  feel  warranted  In  disturbing 
the  judgment  as  rendered  by  the  court  ex- 
cept to  modl-fy  the  same,  so  as  to  make  it 
conform  to  section  999  of  the  Code  of  1906, 
by  staking  out  the  words  "ninety  days,"  and 
substituting  in  lieu  of  same  "tliirty  days." 
Section  39,  Code  1908. 

The  judgment  as  modified,  Is  affirmed. 

FEB.  CURIAM.    The  above  opinion  Is 
adopted  as  the  opinion  of  the  court 
Affirmed. 


McKENZIEJ  T.  FELLOWS.    (No.  14,464.) 

(Snpreme  Court  of  MlsBlssIppi.   June  20,  1910.) 

Mechanios'  Liens  (8  288*)— Purchase  Pend-, 
IMO  fiorr— Mechanic's  Lien  Pbocerdinob—  • 
Bona  Fide  Pitrchabebs. 

Code  1906.  f  3068,  provides  that  median- 
fos'  liens  wUl  take  effect  as  to  poccbasers  tot 
value  only  from  the  time  of  commencing  suit  to 
enforce  the  lien ;  section  S14S  requires  one  be- 
gioning  a  salt  to  enforce  a  Uen  up4»i  realty,  un> 
less  the  claim  be  founded  upon  a  recorded  In- 
stmment  or  a  judgment  etc.,  to  file  with  the 
derk  of  the  chancery  court  where  the  real  es- 
tate it  situated  a  notice  containing  the  names 
of  all  the  parties  to  the  suit  a  description  of 
the  real  estate,  and  a  statement  of  the  nature  of 
the  lien,  which  notice  shall  be  recorded  by  the 
derk  in  the  lis  pendens  record ;  and  sectioo 
3161  provides  that,  where  one  fails  to  have  such 
notice  entered  in  the  lis  pendens  record,  the 
suit  shall  not  affect  the  rights  of  bona  fide 
parcbasers  unless  they  have  actual  notice  there- 
of. Held,  construing  section  8068  with  the 
other  sections,  that  the  lis  pendens  notice  re- 
quired thereby  must  be  riven  in  mechanic's  litn 

eroceedings  against  realty  in  order  to  aifect 
>na  fide  purchasers  of  audi  realty  without  no- 
tice. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  40S;  Dee.  Dig.  |  268.*] 

Apiteal  from  Chancery  Court,  Jones  Coun- 
ty ;  Sam  Whitman,  Jr.,  Chancellor. 

Suit  by  Mrs.  H.  C.  Fellows  against  A.  Mc- 
Kensle.  From  a  decree  orermllng  a  demniv 


rer  to  the  bill,  defendant  appeals.  Affirmed 
and  remanded. 

B.  B.  Hals^,  for  appellant  Hmry  HUban 
and  Shannon  &  Street,  tm  an>dlee. 

SMITH.  J.  App«Uee  fUed  a  UU  In  the 
court  below  to  cancti  a  cOTtaln  deed  made  to 
appellant  to  the  land  In  controversy  unOer  a 
sale  by  vlrtne  of  a  special  execution  taBoed 
upon  a  Judgmisnt  rendered  In  a  mechanic^ 
lien  iffoceedlng.  In  Fetenary,  1906^  appe- 
lant inatltated  a  iHWceeding  against  J.  D. 
Stewart;  the  then  owner  of  the  property,  to 
enforce  a  medianic's  ll«i  on  tlie  pri^>CTty. 
The  contract  under  which  the  Uen  arose  waa 
a  verbal  one,  and  of  course  waa  not  recorded. 
No  lis  pendens  notice  waa  filed  In  the  office 
of  the  diancery  clerk,  as  required  by  section 
3148  of  the  Code  of  190S.  After  many  con- 
tinuaiuM  thta  cauae  resulted  in  a  judgment 
by  default  against  the  said  Stewart  on  the 
27th  of  October,  1906^  and  Uie  prc^ierty  In  cim- 
troveray  was  ordered  to  be  sold  to  satisfy 
said  lien.  On  August  31,  1907,  execution  waa 
issued  aa  tUs  Judgmoit,  and  on  the  Ttb  day 
of  October  thereafter  appellant  became  the 
purdiasor  of  the  iffoperty  at  execution  sale. 
Shortly  thereafter  appdlee  filed  her  bOl  in 
the  court  below,  alleging  that  she  was  tbe 
owner  of  said  land,  and  on  Uie  4tli  day  of 
September,  190%  the  said  Stewart  oouTeyed 
same  to  one  Frank  Gardner,  who  on  Deoon- 
ber  25, 190ft,  conveyed  same  to  impdlee;  that 
appelleQ  was  a  bona  fide  pundiaaer  thereof 
for  value,  without  notice  of  ttie  poidency  of 
the  suit  above  referred  to,  or  of  the  Judg- 
ment raidered  therdn ;  and  that  ahe  learn- 
ed of  same  for  the  first  time  after  the  execu- 
tion sale  had  been  made.  She  prayed  tm  the 
cancellation  of  the  deed  aa  a  cloud  upon  her 
title.  To  this  bill  a  demurrer  was  Intopoaed 
by  an>^lant  whidi  demurrer  was  overruled, 
and  an  appeal  granted  to  tUs  court,  to  set- 
tle the  principles  of  the  cause. 

Section  3068  of  the  Code,  after  creating 
the  mechanic's  and  materialman's  Uen,  pro- 
vides that  same  "shall  take  effect  as  to  pur- 
chasers or  IncumbrancOTB  for  a  valuable  con- 
sideration, without  notice  thereof,  only  from 
the  time  of  commencing  suit  to  enforce  the 
lien,"  etc.  Sections  3148  and  3151  of  the 
Code  deal  with  the  same  general  snbject-mat* 
ter  as  section  3058 — that  is,  liens  to  be  en- 
forced by  suit — and  are  as  follows: 

"3148.  When  any  person  shall  begin  a  suit 
In  any  court,  whether  by  dedaratlon  or  bill, 
or  by  crosSH^omplalnt  to  enforce  a  lien  vpon. 
right  to,  or  Interest  in,  any  real  estate,  unless 
the  dalm  he  foundea  upon  an  instmmmt 
which  Is  recorded,  or  upon  a  Judgment  duly 
enrolled  In  the  county  in  which  the  real  es- 
tate is  situated,  such  person  shall  file  with 
the  clerk  of  the  chancery  court  of  each  coun- 
ty where  the  real  estate,  or  any  part  therecrf, 
is  situated,  a  notice  containing  the  names  of 
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all  tbe  parties  to  the  suU,  «,  descrlptioD  of 
the  real  estate,  and  a  brief  atatement  of  the 
nature  of  the  Hen,  right,  or  Intereet  sought 
to  be  enforced.  The  clerk  shall  Immediately 
flle  and  record  the  notice  In  the  Us  pendens 
record,  and  note  on  li  and  In  the  record  the 
hour  and  day  of  filing  and  recording." 

"3151.  If  a  person  beginning  any  such  anit, 
by  declaration,  bill,  or  cross-complaint  af- 
fecting, or  U  an  officer  levying  any  process 
upon  real  estate,  shall  fall  to  have  the  re- 
quired notice  entered  In  the  Its  pendens  rec- 
ord, such  suit  or  levy  shall  not  affect  the 
rIghtB  of  bona  fide  purchasers  or  Incumbran- 
cers of  such  real  estate,  unless  they  hare  ac- 
tnal  notice  of  the  suit  or  levy." 

Section  must  therefore  be  construed 
in  connection  with  these  two  latter  eectloas, 
and  it  therefore  necessarily  follows  that, 
when  a  mechanic's  lien  is  sought  to  be  en- 
forced against  real  estate,  the  lis  pendens 
notice  therein  provided  for  must  be  given 
in  order  to  affect  bona  fide  purchasers  for 
value  without  notice. 

The  chancellor  was  correct  In  overruling 
the  demurrer.  The  decree  of  the  court  below 
is  affirmed,  and  the  cause  remanded,  with 
leave  to  appellant  to  file  his  answer  within 
80  days  after  mandate  filed  in  court  below. 


WATKINS  MACHINE  &  FOUNDRY  CO.  V. 
CINCINNATI  RUBBER  MFG.  CO. 
(No.  14,39a  } 
(Supreme  Court  of  Mississippi.  June  20, 1910.) 

COBPORATIONS  (S  SOT*)— SEBnCX  ON  COBPO- 

RATION — ReTTTBN, 

Under  Code  1900,  |  893%  provldlns  that 
process  may  be  served  upon  certain  de^gnated 
officers  of  a  corporation,  a  return  of  summoDs, 
reciting  that  it  was  served  on  a  named  pereoQ, 
but  without  statinghls  connection  with  toe  cor- 
porattim,  was  InsiAcient,  since  tlie  court  could 
not  go  outside  the  record  to  ascertain  such  per- 
son's connection  with  defendant. 

[E^.  Note.— For  otber  cases,  see  Corporations, 
Cent.  Dig.  |  1906;  Dec  Dig.  {  607.*] 

Aiqpeal  from  Circuit  Oourt,  Forrest  Coun- 
ty;  W.  H.  Cook*  Judges 

Action  by  the  CHndnnatl  Robber  Hanu- 
factoring  Company  against  the  Watlclns  Ma- 
chine &  Foundry  Company.  Juc^ent  for 
plaintiff,  and  defendant  appeals.  Rereraed 
and  remanded. 

The  appellee,  Cincinnati  Rubl)er  Manufac- 
turing Company,  sued  an>^ant,  Watklns 
Machine  &  Foundry  Company,  in  the  circuit 
<x)urt  of  "Forrest  county,  on  an  account 
for  goods,  wares,  and  merchandise,  sold  ap- 
pellant by  appellee  and  recovered  a  judg- 
ment by  default  at  the  return  term  of  the 
court  on  a  summons  returned  as  follows:  "I 
have  this  day  executed  the  within  writ  per- 
sonally by  delivering  to  the  within  named  R. 
Ia.  Burnett,  for  Watklns  Machine  &  Foundry 
Co.,  a  true  coi^  of  this  writ  This  20tta  day 
of  October,  IOOOl   J.  a  Magrnder,  Sheriff." 


The  Watklns  Machine  &  Foundry  Oompany  is 
a  MissiB8i[^i  corporation.  There  Is  nothing 
la  the  record  to  show  what  connection,  if 
any,  R.  Jj.  Bennett  had  with  the  Watklns 
Machine  &  Foundry  Company—whether  he 
was  president,  director,  agent,  miploy^,  or 
what.  From  that  ju^ment  the  Watklns 
Machine  &  Foundry  Company  prosecutes  this 
appeal,  assigning  ss  error  the  rendition  of 
the  Judgment  on  the  return  of  the  summons 
above  set  out 

Sullivan  &  Tally,  for  appellant  HcWlUle 
A  ThomiMon,  for  appellee. 

ANDERSON,  J.  (after  stating  the  facts  as 
above).  The  ]ndgm<mt  of  the  court  below 
was  erroneous.  Section  3082.  Code  1906, 
prescribes  the  manner  in  which  process  shall 
be  served  on  a  corporation  defendant  which 
may  be  In  one  of  several  ways,  namely :  "On 
the  president  or  other  head  of  the  corpora- 
tion, upon  the  cashier,  secretary,  treasurer, 
clerk  or  agent  of  the  corporation,  or  upon 
any  one  of  tbe  directors  of  such  corporation," 
etc.  It  is  true  the  Judgment  recites  that 
the  defendant  had  been  duly  and  legally 
served  with  process;  and  It  is  Insisted  that 
the  presumption  will  be  indulged  In,  from 
this  recital  in  the  Judgment  that  the  court 
satisfied  Itself  In  some  legal  way  that  Ben- 
nett was  one  of  the  officers  or  agents  of  the 
company  on  whom  process  could  be  served 
under  the  statute.  This  contention  Is  not 
sound.  The  Judgment  la  based  on  the  facts 
as  they  appear  in  the  record.  Ttawe  was  no 
authority  of  law  for  tbe  court  to  go  outside 
of  the  record  to  ascertain  Bennett's  con- 
nection wlUi  the  corporation.  There  was  no 
issue  before  the  court  on  which  testimony 
could  be  taken  to  so  ascertain.  The  finding 
in  tbe  Judgment  that  the  process  was  legally 
served  waa  an  erroneous  conception  of  the 
law  by  the  court,  based  on  the  record  as 
made. 

This  Is  not  a  collateral  attack  on  this  Judg- 
ment. It  Is  a  direct  attack  by  aiH^^l.  which 
is  the  proper  manner  to  avail  of  irregularl- 
tlee  and  errors  like  the  one  here  complained 
of.  A.  &  y.  Ry.  Co.  V.  Bolding,  60  Miss.  255, 
13  South,  844^  80  Am.  St  Rep.  541. 

Reversed  and  remanded. 


JONES  COUNTY  v.  ORISSON  et  aL 
(No.  14,230.) 
(Supreme  Court  ef  MisalBsippi.  June  20, 1910.) 
Schools  and  School  DisTSion  d  2B*>— 0>- 

QANIZATION— StATUIXS. 

Code  1006,  I  4681^  anthoiiiing  the  creation 
by  the  county  sdiool  board  of  a  separate  school 
district  out  of  any  uniucorporated  district,  in- 
terpreted in  connection  with  Bectiona  4510,  4583, 
and  4534,  giving  to  each  county  a  8c4iool  board 
with  authority  to  create  district!,  and  allowinc 
the  creation  of  separate  scltoel  mstricts  out  ox 
any  part  of  a  coun^  or  eountiea  adMnlng  a 
manldpallty  whiA  la  a  aepaiate  ■cheol  district 
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giTSB  to  each  couDty  th«  nght  to  act  for  itself 
in  the  creatioQ  of  a  eepejate  district  of  unin' 
corporated  territory,  and  a  separate  school  dis- 
trict of  anincorporatted  territory  cannot  be  cre- 
ated, nnleM  it  »  wholly  within  ona  county,  ex- 
cept territory  In  dtfterent  countiea  adjoining  a 
munidpalitv  which  ia  a  separate  sduwl  diatrict 
may  be  included  in  such  district 

[Ed.  Note.— For  other' cases,  aee  Sdiools  and 
School  Districts,  Gent  Dig.  |  61;  Dee.  Dig.  1 
29.»1 

Appeal  from  Glrcoit  Court,  Jones  County ; 
B.  L.  BuUard,  Judge. 

Mandamus  by  W.  M.  Orisson  and  others 
aguinst  Jones  Couuty,  to  compel  defendant 
to  levy  a  special  tax  for  the  support  and 
maintenance  of  a  rural  separate  school  dis- 
trict From  an  order  granting  the  writ^  de- 
fendant ac^als.  Beversed,  and  petition  dis- 
missed. 

^miB  Is  an  BKieal  by  Jones  coun^  ft^m'an 
order  of  the  circuit  court  granting  a  writ  of 
mandamus,  prayed  for  in  the  original  peti- 
tion of  the  amiellees,  directing  the  board  of 
superrlsors  to  levy  a  special  tax  for  the  sop- 
port  and  maintenance  of  a  rural  separate 
school  district  located  partly  In  Smith  coun- 
ty and  partly  In  Jones  connty.  Tbe  agreed 
statement  of  facts  shows  that  the  petition- 
ers who  filed  the  petition  with  the  board  of 
snpervlsorB  of  Smith  connty  constitute  a 
majority  of  the  taxpayers  residing  in  that 
I»art  of  Smith  county  embraced  in  the  sep- 
arate sdMHd  district  attempted  to  be  created, 
but  that  those  petitioners  who  petitioned  the 
board  of  superrlsors  of  Jones  county  did  not 
c(mstitnte  a  majority  of  the  taxpayers  in 
that  part  of  Jones  county  onbraced  in  said 
separate  school  district,  but  that,  takrai  as 
a  whole,  a  majority  of  the  taxpayers  Itring 
in  the  territory  embraced  in  the  proposed 
district  have  petitioned  the  two  boards  to 
make  the  levy.  The  board  of  superrlsors  of 
Jones  county  refoaed  to  make  the  levy  as 
prayed  in  the  petition,  and  certain  patrons 
of  the  school  filed  a  petition  for  a  writ  of 
mandamus,  which  was  granted  by  the  court 

Dearours  ft  Shands,  for  appellant  B.  £>. 
Halsell,  for  ajrpellees. 

MAYEIS.  G.  J.  Section  4530  of  the  Code 
of  ltt06  authorizes  a  s^arate  school  district 
to  be  created  out  of  "any  unincorporated  dis- 
trict of  not  less  than  sixteen  square  miles, 
by  the  county  school  board,  on  a  petition  of 
the  majority  of  the  qualified  electors  there- 
in." This  section,  Interpreted  in  the  light 
of  the  other  sections  dealing  with  this  sub* 
Ject  leaves  no  doubt  in  -onr  minds  but  that 
each  county  must  act  for  Itself,  and  no  sep- 
arate school  district  of  any  unincorporated 
territory  can  be  created,  unless  it  is  wholly 
within  the  county  and  contain  not  less  than 
IG  square  miles.  The  only  exception  to  this 
Is  found  in  section  4533  of  the  Code.  This 
last  section  (that  Is,  4533)  allows  separate 
school  districts  to  t>e  created  out  of^*%ny 


part  of  a  county  or  counties  adjoining  «  nm- 
nleipality  which  is  a  separate  school  dis- 
trict," to  be  Included  In  such  district,  when 
a  petition  Is  filed  for  this  purpose. 

As  Illustrative  of  the  correctness  of  this 
view,  by  section  4010  eacb  county  Is  given 
a  school  board,  and  by  section  4630  the  conn- 
ty school  board  Is  the  authority  vested  with 
the  power  to  create  the  district  Section 
4534  requires  the  board  of  supervisors  of  un- 
incorporated separate  districts  to  levy  a  tax 
to  pay  for  fuel,  other  necessaries,  etc  The 
whole  scheme  of  the  statute  shows  that, 
whenever  unincorporated  territory  Is  sought 
to  be  made  a  8pe<ial  8<liool  district,  counties 
must  act  singly.  Endless  confusion  and  dis- 
agreement would  be  the  result  of  a  different 
view  of  this  statute,  as  the  law  now  stands. 
The  statute  Is  the  entire  source  of  power, 
and  the  statute  neither  expressly  uoc  Im- 
pliedly gives  the  power  here  sought  to  be  ex- 
ercised. 

Beversed,  and  petition  dismissed. 


HILL  v.  STATE.    (No.  14,360.) 
(Snpreme  Court  of  MlasissippL  June  20, 1910.) 
HouicjDE  (J  119*)— JumnoAnoir— Sbup-Db- 

FENSB— APPREEOCHSZOH  OF  DAlTOKa— "GBUT 
BODILT  KUH." 

Hie  mle  In  Iwmidde  cases,  that  *'fceat  bod- 
ily barm,"  in  contemplation  of  law,  does  not 
mean  such  harm  as  may  be  InQictea  by  mere 
blows  with  the  hands  or  feet,  is  subject  to  the 
modification  that,  where  deceased  was  a  mwdi 
larger  and  stronger  man  than  defendant  s» 
that  defendant  was  liable  to  receive  great  bodily 
injuries  at  his  hands,  defendant  was  justified  In 
using  a  deadly  weapon  to  protect  himself  thoo^ 
d^ased  was  wholly  unarmed. 

[Ed.  Note.— For  otber  cases,  see  Htunidda^ 
Cent  Dig.  H  172-174;  Dec.  Dig.  1 110.* 

For  otlier  definittonsL  aee  Words  and  PhraswL 
vol.  4,  p.  8ie2.1 

Appeal  from  Circuit  Gonrt,  Xasoo  Omnly; 
W.  H.  Potter,  Judge. 

Ned  Hill  was  convicted  of  mainUiDghter, 
and  he  appeals.  Beversed. 

See,  also,  49  South.  146. 

H<dmes  ft  Holmes,  for  appellant  Jas.  B. 
McDowell,  Asst  Atty-  Oen.,  for  the  St&&. 

McLAIN,  C.  At  the  October  term.  1006. 
of  the  circuit  court  of  Yazoo  county,  the  ap- 
pellant, Ned  Hill,  was  tried,  convicted,  and 
sentenced  to  the  state  penitentiary  for  a 
term  of  two  years  for  manslanghter,  from 
which  Judgment  and  sentence  he  prosecntsi 
this  appeal. 

This  case  was  before  us  at  the  MartA  term, 
1909,  of  this  court,  and  in  reversing  It  the 
court  said,  speaking  through  Judge  Whit- 
field :  "The  testimony  In  this  case  shows  that 
the  deceased,  Sam  Green,  was  physically 
twice  as  stout  and  strong  a  man  as  the  ap- 
pellant and  that  he  waa  also  a  man  at  Tin* 
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dtoUre  aM  Tliflant  cbaractw.  It  is  also 
■honm  that  he  had  made  a  irtiolly  onwar- 
tanted  attack  upon  the  appelant  the  erenlng 
twfoie  the  killtais.  and  that  be  was  the  aff- 
gressor  In  the  difflcnlty  In  vrtiteh  he  was 
killed.  The  testtmeny  farther  shows  tiut 
the  appelant  was  a  noall  man.  Incapable  of 
GOpbic  with  deceased  physically,  and  that 
the  appelant  was  a  man  of  good  reputation, 
and  was  ttideaTorlng  all  the  time  to  avoid  a 
difficulty  with  the  deceased.  In  this  state  of 
Uie  evidence  the  court  gsTe,  for  the  state, 
Instruction  Na  4,  which  Is  as  follows :  Tbs 
court  instrhcts  the  Jury  that  the  words  "great 
bodily  harm,"  In  coDtemplatl<m  of  law,  do 
not  mean  sndi  bodily  harm  as  might  have 
been  inflicted  by  mere  blows  with  the  hands 
or  feet* — and,  having  given  this  instmctloD 
for  the  state,  refused  the  two  following  in- 
structions for  the  d^endant,  whldt  were  ask- 
ed with-  a  view  to  cure  the  error  in  the 
fourth  instruction  for  the  state  on  the  tes- 
timony to  the  record:  The  court  instructs 
the  }ury  that  If  the  evidence  shows  that  the 
deceased  was  physically  capable  of  inflicting 
great  and  serious  bodily  harm  upon  the  de- 
fendant with  his  feet  or  hands,  and  that 
the  defendant  had  reason  to  believe  and  did 
believe  that  he  was  then  and  there  in  dan- 
ger of  sncb  harm  at  the  bauds  of  the  de- 
ceased, and  fired  the  fatal  shot  to  protect 
himself  from  such  harm,  then  it  Is  Immate- 
rial, and  makes  no  dJflTerence,  whether  tbe  de- 
ceased was  armed  or  not  at  tb6  time  of  the 
killing.'  The  court  Instructs  the  jury  that 
if  the  deceased  was  a  much  larger  and  stron- 
ger man  than  the  defendant,  so  much  so  that 
the  defendant  was  wholly  and  absolutely  in- 
capable of  combatii^  with  bim  in  a  physical 
combat,  and  was  liable  to  receive  serious  and 
great  bodUy  Injuries  at  the  hands  of  the  de- 
ceased in  tbe  event  that  they  became  engag* 
ed  in  sudi  a  combat,  then  the  defendant  was 
Justified  In  nslng  a  deadly  weapon  to  protect 
himself  from  an  unjustifiable  and  deadly  at- 
tack of  tbe  deceased,  even  though  tbe  de- 
ceased was  wholly  unarmed,  and  the  defend- 
ant was  In  no  danger  from  the  deceased,  ex- 
cept such  as  might  be  Inflicted  by  the  de- 
ceased with  his  hands  or  feet.'  " 

The  court  held  that  instruction  No.  4  was 
errqneoas  as  applied  to  the  facts  In  this  case, 
and  the  court  held,  further,  that  In  this  case 
the  evidence  shows  plainly  such  disparity  In 
physical  strength  and  i>ower,  and  the  giving 
of  the  fourth  instruction,  coupled  with  the 
refusal  of  the  two  Instructions  set  oat  above, 
refused  to  tbe  defendant,  constituted  fatal 
error.  HUl  v.  State,  49  South.  145.  The  rec- 
ord before  us  now  is  tbe  same  record  that 
was  presented  on  tbe  first  trial,  barring  In- 
structlm  No.  4,  which  was  not  asked  by  the 
state  in  this  trial.  Under  the  principles  of 
the  law  as  announced  In  our  former  opinion 
of  this  case,  it  was  manifest  error  In  tbe 
trial  court  to  refusing  the  two  Instmctions, 

•ror  oOar  cum  m* 


above  set  out,  asked  tor  d^endant  on  the 
trial  of  this  case. 
The  case  Is  reversed  and  ronanded. 

PETR  OURIASC.    The  above  optolou  Is 
adopted  as  tbe  c^tlnlon  of  the  court 
Berersed. 


HUGHES  V.  STATE.   (No.  14,588.) 
(Snpreme  Court  of  Miasiaslppl.   June  20,  1910.) 
iNTozicATnra  Iaquobs  (|  25*)  —  Statutort 

PbO  VISIONS. 

Tbe  LegiBlatnre  having  by  Acts  IdOS,  on. 
113,  114,  116,  revised  tbe  law  relating  to  the 
sale  of  intoxicating  liquor,  and  for  tbe  fint 
time  enacted  a  state-wide  prohibition  law,  and 
by  express  provision  in  each  of  such  chaptera 
repealed  all  laws  or  parts  of  laws  in  conflict 
therewith,  and  baviiw,  by  chapter  115,  amend* 
ed  Ck>de  1906,  {  17^  so  as  to  omit  therefrom 
the  aavlng  clause  as  to  local  acts,  it  was  clearly 
not  Ita  intention  to  continue  local  acts  in  force, 
but,  on  the  contrary.  It  was  Intended  that  the 
whole  state  sbonld  oe  governed  by  tbe  same  law 
aa  to  the  sale  of  intoxicating  liquor ;  and  hence 
Act  Feb.  12,  1884  (Laws  1884,  c.  182),  as  far 
as  it  deals  with  the  sale  of  the  liquor  in  the 
city  of  Corinth  and  within  five  miles  of  the 
coarthonse  of  Alcorn  connty,  was  repealed  by 
tbe  acts  of  1908  with  which  it  conflicts  in  pro- 
hibiting altogether  the  sale  of  alcohol  by  drug- 
gists and  the  sale  of  wine  for  sacramental  pur- 
poses pennitted  by  tbe  acta  of  1906  under  cer- 
tain restrictions,  and  in  providing  a  materially 
different  punishment  in  degree.  ,  . 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  CenL  Dig.  S  31 ;  Dec  Dig.  %  2&*] 

Mayes,  G.  J.,  Assenting. 

Appeal  from  Clrcnit  Court,  Ateom  Oounty; 
Jno.  H.  aotdieU,  Judge. 

Jim  Hughes  was  convicted  of  selling  to- 
toztcattog  liquors  to  violation  of  law,  and  bet 

appeals.  Reversed. 

W.  J.  Lamb,  for  appellant  Jas.  R.  Mc- 
Dowell, Asst  Atty.  Gen.,  for  the  State. 

SMITH,  J.  Appellant  appeals  to  this  court 
from  a  conviction  In  the  court  below  under 
an  affidavit  charging  that  be  (appellant)  did 
In  Alcorn  county.  Miss.,  In  the  dty  of  Cor- 
inth, and  within  five  miles  of  the  courthouse 
of  Alcorn  county,  sell  Intoxicating  liquors  in 
violation  of  the  act  of  the  Legislature  ap- 
proved February  12,  1884  (Acta  1884,  c.  182)., 
This  statute  made  it  "unlawful  for  any  per- 
son to  make,  sell,  or  give  away  in  said  dty 
of  Corinth,  or  wlthto  five  miles  of  the  court- 
house of  said  county  of  Alcorn,  any  spiritu- 
ous, vinous,  malt,  or  Intoxicating  liquors  of 
any  kind,  .or  mixtures  thereof,"  and  provides 
a  punishment  therefor  different  from  that  Im- 
posed by  the  general  prohibition  law  enacted 
by  tbe  Legislature  of  1008  (Acts  1908,  c  113).' 
This  affidavit  does  not  charge,  and  was  not 
Intended  to  charge,  a  violation  of  the  general 
law,  but  charged,  and  was  Intended  to  charge, 
only  a  violation  of  the  act  of  1884.  After  a 
verdict,  appellant  filed  a  motion  In  arrest  of 
Judgment  on  the  ground  that  the  affidavit 
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charged  him  with  the  commission  of  no  of- 
fense, In  that  It  charged  him  with  Tlolating 
a  statute  which  had  been  repealed.  This 
motion  was  overruled,  and  sentence  Imposed. 

When,  the  act  of  1SS4,  a  local  act  dealing 
only  with  a  portion  of  Alcoru  county,  was 
enacted,  there  was  no  general  law  In  our  stat- 
ute books  prohibiting  the  sale  of  intoxica- 
ting liquor.  This  act  was  one  of  the  many 
local  acts  passed  at  various  times  prohibiting 
the  sale  of  Intoxicating  liquor  In  certain  lo- 
calities. Until  the  passage  of  the  acts  of 
1903  we  had  no  general  law  prohibiting 
the  sale  of  intoxicating  liquors  throughout 
the  state — no  state-wide  prohibition.  Conse- 
quently every  revision  of  the  general  law 
dealing  with  such  sales  contained  a  saving 
clause  to  the  effect  that  "the  local  laws  now 
In  force  prohibiting  the  sale  or  barter  or 
giving  away  of  liquors,  bitters  or  drinks, 
shall  remain  In  force  until  amended  or  re- 
pealed." In  the  Cpde  of  1006  this  saving 
clause  Is  contained  In  section  1793.  This 
saving  clause  was  enacted,  of  course,  to  pre- 
vent the  repeal,  by  implication,  of  the  local 
laws.  In  190S  the  Legislature  revised  the 
law  relating  to  the  sale  of  Intoxicating  liq- 
uor by  enacting  chapters  113,  114,  and  116  of 
the  Acts  of  that  Session,  and  for  the  first 
time  enacted  a  state-wide  prohibition  law. 
Each  of  these  acts — that  is,  chapters  113, 
114.  and  lis,  Acts  of  1906 — by  express  provi- 
sion repeals  all  laws  or  parts  of  laws  In  con- 
flict therewith ;  and  chapter  115  amends  sec- 
tion 1793  of  the  Code,  so  as  to  omit  there- 
from the  saving  clause  relative  to  local  acts, 
80  that  it  Is  clear  that  It  was  not  the  Intui- 
tion of  the  Legislature  to  continue  the  local 
acts  in  force,  but,  on  the  contrary,  that  every 
portion  of  the  state  should  be  governed  by 
the  same  law  in  so  far  as  the  Bale  of  Intoxi- 
cating liquor  is  concerned. 

Omitting  any  discussion  of  tbat  portion 
thereof  dealing  with  the  giving  away  of  In- 
toxicating liquors,  because  the  same .  is  not 
here  involfed,  the  act  of  1884  conflicts  with 
the  acts  of  1908  In  at  least  three  particulars, 
in  its  provisions  relative  to  the  sale  of  liq- 
uor. It  prohibits  altogether  the  sale  of  al- 
cohol by  druggists  and  the  sale  of  wine  for 
saa'amental  purposes,  while  the  latter  per- 
mits both  under  certain  restrictions,  and  the 
punishment  provided  by  it  is  materially  dif- 
ferent, not  in  kind,  but  in  degree,  from  the 
punishment  provided  by  the  latter.  It  fol- 
lows, therefore,  that  the  act  of  1S84,  in  so 
far  as  It  deals  with  the  sale  of  Intoxicating 
liquor,  was  repealed  by  the  acts  of  1908. 

There  were  qnXte  a  nnmber  of  local  acta 
of  this  character  passed  at  various  times 
prior  to  1908,  all  different  from  the  acta  of 
1903,  and  most  of  them  different  from  each 
other.  Were  same  to  remain  in  force,  the 
law  governing  the  sale  of  Intoxicating  liquor, 
instead  of  being  uniform  throughout  the 
state,  would  be  one  thing  in  one  locality  and 
another  thing  In  another  locality. 

Sine*  the  affidavit  charfed  appellant  with 


violating  a  statute  which  had  been  repealed. 
It  charged  him  with  the  commission  at  do 
offense,  and  the  motion  in  arrest  of  Judgmoit 
should  have  been  sustained. 
Ke  versed  and  remanded. 

MATES,  C.  J.  (dissenting).  I  do  not  think 
the  conclusions  reached  by  the  court  are  cor- 
rect in  any  view.  If  the  act  of  1884  is  not 
repealed,  the  affidavit  la  In  the  very  lan- 
guage of  that  act ;  if  the  act  of  1884  is  re- 
pealed, which  I  deny,  the  charge  in  the  af- 
fidavit Is  substantially  correct,  and  no  de- 
murrer was  filed  thereto  before  the  jury  was 
Impaneled,  as  is  required  by  section  l^G, 
Code  of  1906.  The  affidavit  charges  "that 
Jim  Hughes,  on  the  IGth  day  of  December, 
1909,  did.  In  Alcorn  county,  Mississippi,  and 
In  the  city  of  Corinth,  and  within  five  miles 
of  the  courthouse  of  Alcorn  county,  sell  in- 
toxicating liquors  in  violation  of  the  acts  of 
the  L^Islature  approved  February  12,  1884, 
and  against  the  peace  and  dignity  of  tbe  state 
of  Mississippi." 

This  case  was  tried  before  the  mayor  of 
Corinth,  acting  as  ex  officio  Justice  of  the 
peace.  There  was  a  conviction,  and  an  ap- 
peal to  the  circuit  court  of  Alcorn  county. 
On  the  trial  in  tbe  circuit  court,  no  objectloii 
was  raised  to  the  sufficiency  of  the  affidavit ; 
but  api>ellant  entered  a  plea  of  not  guilty, 
and  the  case  proceeded  to  trial  on  Its  merits, 
resulting  In  another  conviction.  After  con- 
viction In  circuit  court,  and  before  sentence, 
a  motion  was  made  in  arrest  of  Judgment  on 
the  ground,  first,  tbat  no  crime  was  charg- 
ed in  tbe  affidavit ;  second,  that  the  affidavit 
was  not  based  on  any  law  then  In  force; 
third,  that  the  affidavit  imder  which  defend- 
ant was  convicted  was  a  nullity,  because  the 
act  of  February  12,  1884,  is  repealed  by  the 
general  law.  This  motion  was  overruled,  fol- 
lowed by  the  court  sentencing  appellant  to 
pay  a  fine  of  f  100  and  Imprisonment  in  the 
county  Jail  for  three  months.  The  motion 
subsequently  made  for  a  new  trial  was  over- 
ruled, and  hence  this  appeal,  presenting  the 
questions  outlined  in  the  motion  in  arrest 
of  Judgment 

By  chapter  115,  {  1,  of  the  Acts  of  1908, 
amending  section  1746,  It  Is  now  unlawful 
for  any  person  to  sell,  or  barter,  or  give 
aw^ay,  for  the  purpose  of  Inducing  trade,  any 
intoxicating  liquor  anywhere  in  the  »tatc. 
The  essential  charge  made  in  the  affidavit 
is  the  $al€  of  intoxicating  liquor  In  tlie  dty 
of  Corinth,  in  Alcorn  county,  in  the  state  of 
Mississippi,  and  If  such  sale  was  In  fact 
made  at  that  place  the  general  law  of  the 
state  was  violated,  whether  the  sale  was 
made  "within  five  miles  of  the  courthouse  of 
Alcorn  county,"  or  not,  and  whether  sadi 
sale  violated  the  act  of  Fd>mary  12,  1884,  or 
not.  At  tbe  date  of  the  alleged  sale  there 
was  not  any  place  In  tlie  state's  domain 
where  the  thing  that  the  affidavit  charges 
was  done  might  be  lawfully  done.  It  was 
onnecessary,  therefore,  to  pot  into  tbe  af- 


Digitized  by  Google 


KERCHANTS*  &  FLAKTBR8*  BANK  v.  CASTON. 


633 


fldavlt  eitber  that  the  unlawful  sale  was 
wtthtn  Are  miles  of  the  eonrtbonae,  or  Qiat 
it  was  In  Tlolatton  ot  the  act  of  1S84,  Blnce  by 
the  general  law  of  the  land  the  sale  of  In- 
toxicating Uqnora  was  everywhere  unlawful. 
These  auctions  as  to  whmt  law  la  violated, 
and  as  to  its  teSag  done  In  five  mllea  of  the 
oonrttuHue,  were  naeleaa  and  nnneceaaary, 
and  the  merest  surplusage. 

This  affidavit  can  never  be  said  to  be  more 
than  formally  defective,  and  if  there  Is  any 
defect  In  the  affidavit  it  Is  one  which  ap- 
pears tm  the  face  of  It.  In  such  case,  the 
Imperative  langoage  of  section  1426  says  that 
encb  defect  shall  be  taken  advantage  of  "be- 
fore the  Jury  shall  be  Impantied  and  not 
afterwards,'*  and  this  court  said  In  the  case 
of  Hays  v.  State,  50  South.  557,  that  this 
atatnte  ai^lles,  "evra  though  Uie  matter  com- 
Idalned  of  be  Jurisdictional  In  Its  nature; 
*  *  *  that  the  defendant  Is  not  cut  off 
ttom  raising  jurisdictional  Questions,  but 
the  statute  limits  the  time  in  which  same 
may  be  raised."  The  integrity  of  this  stat- 
ute onght  to  be  preserved.  It  is  a  statute 
that  Is  wholesome  in  Its  effect  It  prevents 
sharp  practice.  It  saves  expenee  to  the  states 
and  compels  good  faith  to  be  maintained  In 
all  criminal  proceedings.  It  says  to  the 
defendant  that  you  shall  have  advantage  of 
all  technical  law,  and  yon  shall  have  your 
charge  of  crime  made  more  specific  before 
trial,  or  a  new  charge  made  if  you  desire  It; 
If  the  charge  already  made  Is  vague  In  any 
of  Its  particulars ;  but  yon  must  request  this 
at  the  proper  time  and  while  it  is  within  the 
power  of  the  state  to  save  expense  and  delay 
by  having  a  proper  charge  made.  It  says 
to  the  defendant  that  he  cannot  take  his 
chance  on  acquittal  by  going  to  trial  on  the 
merits,  and,  when  convicted,  thai,  for  the 
first  time,  raise  the  question  of  the  sufficiency 
of  the  charges.  , 

But,  again,  it  Is  my  Judgment  that  the  act 
of  1884  Is  Just  as  valid  and  enforceable  now 
as  it  was  the  day  it  was  passed,  and  that  It 
has  never  been  repealed  or  suspended  by  any 
subsequent  law.  When  the  Code  of  1906  was 
adopted,  by  express  provision  of  section  1793 
all  local  laws  prohibiting  the  sale,  barter,  or 
giving  away  of  intoxicating  liquors  were  con- 
tlnued  in  force  "until  amended  or  repealed." 
The  act  of  18S4  was  in  full  force  then,  and 
e.xpre8sly  so  continued  by  that  section.  For 
the  first  time  In  the  history  of  the  state, 
state-wide  prohibition  was  accomplished  by 
the  act  of  1908.  Before  that  time  it  was  law- 
ful to  sell  intoxicating  liquors  In  certain  lo- 
calitiefl  in  the  state;  but  the  adoption  of 
chapter  115  of  the  Acts  of  1908  made  It  un- 
lawful to  sell  Intoxicating  liquors  everywhere 
in  the  state.  That  was  the  real  purpose  of 
the  act  The  act  of  1908  does  not  purport  to 
repeal  any  liquor  laws,  except  such  as  are 
"in  conflict  with,  or  r^ngnant  to  the  act," 
and  the  act  of  1884  la  neitlier.  The  two  acts 


are  perfectly  consistent  They  are  both  di- 
rected toward  breaking  up  the  sale  of  Intoxi- 
cating liquors.  But,  while  these  acts  are  con- 
sistent, th^  do  not  afford  the  same  protec- 
tion to  the  communities  over  which  both  acts 
f^rate.  The  act  of  1884,  affecting  Corinth 
alone,  secures  Corinth  not  only  against  any 
"sale  or  barter"  of  Intoxicating  liquors,  but 
It  also  {vohibltB  wea  the  "giving  away"  of 
intoxlcaUng  llquMS  within  five  miles  of  the 
courthouse.  There  la  noUitng  in  the  act  of 
1908  prohibiting  the  "giving  away"  of  Intoxi- 
cating liquors  anywhere  In  the  state,  unless 
the  *^vlnc  awa^*  is  done  to  Induce  trade. 
These  acts  are  not  repugnant  or  conflicting ; 
but  the  dty  of  Corinth  obtains  greater  pro* 
tectlon  from  Ore  evil  flowing  from  the  sale  of 
Intoxicating  liquors  than  Qie  state  In  gen- 
eral, In  that  not  only  can  It  not  be  sold  there, 
but  it  cannot  be  given  away.  Colleges,  nnl* 
versltlea,  diurches,  diarltable  institutions, 
and  such  llke^  given  special  protection  from 
both  the  sale  and  giving  away  of  liquors,  and 
havli^  special  local  laws  on  this  subject  In 
my  Judgment  are  still  protected  under  thene 
local  acta,  and  may  prosecute  for  a  violation 
of  same  whenever  ft  occurs. 


MERCHANTS'  &  PliANTEHlS'  BANK  v. 
GASTON.   (No.  14,371.) 

(Supreme  Court  of  MiBsissippl.   Jane  27,  1910: 
Suggestion  of  Eirror  Overruled 
July  4,  1910.) 

UamT  (I  49*)  —  CoMPUTiHo   Intesest  on 

Pbihcipai.  ano  Ikiebest. 

A  note,  with  Interest  added  In  the  face  of 
the  note  at  10  per  cent,  per  annum  from  date 
until  due,  and  proTidiug  for  Interest  od  this 
amount  at  10  per  cent,  per  annum  from  maturi- 
ty until  paid,  IS  not  usurious. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  11  106-106;  Dec.  Dig.  1  49.*] 

Appeal  from  COiancery  Court,  Covington 
County;  T.  A.  Wood.  Chancellor. 

Action  between  the  Uerchants*  &  Planters' 
Bank  and  B.  O.  Caston.  From  a  Judgment 
holding  that  a  note  was  nsnrloos,  an  appeal 
is  taken.   Reversed  and  remanded. 

McWlllle  &  Thompson,  for  appellant  Mc- 
intosh Bros.,  for  app^ee. 

ANDERSON,  J.  The  only  question  In  this 
case  Is  whether  this  contract  is  usurious: 
Note  for  $1,000  loan,  dated  January  22,  1907, 
due  July  22,  1007  (six  months  after  date), 
with  interest  added  lu  the  face  of  the  note 
at  10  per  cent  per  annum  from  date  until 
due,  making  the  note  for  $1,060,  and  provid- 
ing for  interest  on  this  amount  at  10  per 
cent  per  annum  from  maturity  until  [mid. 
Under  the  authority  of  Palm  v.  Fancher,  93 
Miss.  785,  48  South.  818.  we  hold  that  It 
la  not  Carter  v.  HoUoway,  28  South.  941, 
was  necessarily  overruled  by  Palm  v.  Fanch- 
er, supra. 

Reversed  and  remanded. 
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HelNKIS  T.  8TATBL  (No.  14,350.) 
(Snpreme  Oonrt  of  MiwiBBfppl.  Jane  20;  19L0.) 

1.  En BSZZUQCIITT  a  1*)— STATUTOVr  OfRNSK. 

Smbesntloment  la  a  statatory  and  not  a 
common-law  crime. 

[Ed.  Note.— For  other  cases,  Bee  Embezzle- 
ment, Cent  Dis:.  1  1 ;  Dec.  Dig.  {  1.*] 

2.  Statutes  (|  239*)— Gukiital  Statotm— 
constbuotton. 

A  criminal  statnte  in  derogation  of  the  com- 
mon iaw  moit  be  atrictly  construed  hi  &Tor  of 

accused.  i 

[Ed.  Note.— For  other  casee.  see  Statutes, 
Gent.  Dig.  S  820;  Dea  Dig.  $  239.*] 

3.  Cbimiital  liAW  a  13*)  — Statutbs- OOH- 

BTBUOnON. 

A.  criminal  statute  must  be  construed 
agsinat  the  making  of  two  separate  and  distinct 
offmies  of  the  same  act,  so  that  doubie  punish- 
ment would  nsnlt,  unlesa  such  double  punish- 
ment is  clearly  within  the  language  and  Intend- 
ment of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Criminal  Iaw, 
Cent.  Dig.  IS  13,  14;  DeaDic.  I 

4.  Cbiuinal  liAW  a  aOO*)— Statutes—Goh- 

BTBUCTIOn. 

Code  1906^  t  1141,  making  it  an  ofteise  fOr 
any  officer,  state  or  county,  to  unlawfully  con- 
vert to  his  own  use  any  numey  coming  to  his 
hands  by  virtue  of  his  office,  or  to  fau,  when 
lawfully  required,  to  turn  over  money  according 
to  his  legal  obligations,  creates  but  the  one  of- 
fense of  unlawfully  misappropriating  funds,  and 
Buch  offense  may  be  shown  either  by  an  unlaw- 
ful conversion  tnereof,  or  by  an  unlawful  fail- 
ure to  turn  over  the  same  when  required  by  law 
so  to  do;  and  a  tax  collector,  convicted  of  em- 
bezzlement for  failing  to  pay  over  funds  at  the 
end  of  bis  term,  as  required  by  law,  may  not 
be  prosecuted  for  converting  to  bis  own  uae  such 
fuiuls.  - 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  IS  347,  38&-409:  Dec.  IHg.  |  200.*] 

Smith,  J.,  dissenting. 

Appeal  from  Clreult  Court,  Simpson  Oodd- 
ty;  B.  L.  Bnllard,  Judge, 

At  thtt  Norember  term,  19109,  of  the  dr- 
cnit  court  of  SlnqHon  count^i  C.  Mclnnls, 
ex-sheriff  and  tax  collector  of  that  county, 
was  tried  and  convicted  of  embendlng  pub- 
lic funds  coming  Into  bis  bands  as  auxSi  offi- 
cer and  sentmced  to  the  penitentiary  for 
a  term  of  seven  years,  from  whl<A  Judgment 
he  appeals  to  this  court  Reversed  and  ac- 
cimed  discharged. 

The  governing  facts  In  the  record  are  as 
follows:  At  the  May  term,  19(^,  the  appel- 
lant was  indicted  in  two  counts  as  follows: 

First  Count  "That  D.  C.  Mclnnls  on  and 
from  the  first  Monday  of  January,  1901,  un- 
til the  6th  day  of  January,  1908,  was  the  le- 
gally qualified  and  acting  sheriff  and  tax 
collector  of  Simpson  county,  Mississippi,  and 
as  said  tax  collector  had  and  received,  dur- 
ing the  time  Interr«ilng  between  the  1st  day 
of  October,  1907,  and  the  eth  day  of  Jan- 
nary,  1908,  sixty-two  thousand  and  seven 
hundred  and  twenty-nine  and  *Vioo  dollars 
(¥62,729.40),  being  moneys  respectively  of 
Simpson  coon^  and  of  the  state;  that  the 
term  of  office  of  the  aaU  D.  G.  Mclnnls  ex- 


pired on  the  6th  day  of  January,  1908,  and 
that  It  dien  and  thwe  became  bte  (the  de- 
foidanf b)  duty  to  pay  over  to  tbe  ooonty 
treasurer  of  Slmpem  coun^  and  to  tbe 
State  Treomrer  all  mon^s  then  and  tiiere 
being  In  his  ponesslon  as  tax  ctdlector 
aforesaid,  as  eacb  the  said  county  and  state 
should  -be  entitled  thereto  of  said  moneys; 
that  <m  tbe  said  6th  day  of  January,  1908, 
Qeo.  B.  Edwards  legally  qualified  and  en- 
tered upon  tJie  duties  of  State  Treasurer  of 
tbe  state  of  Mississippi,  and  tt  then  and 
there  became  and  was  the  duty  of  the  said 
D.  C.  Mclnnis  to  pay  over  to  tbe  said  State 
Treasurer  an  money  In  bis  (defOidants) 
possession  belonging  to  the  state,  vbldi  said 
sum  due  the  state  should  under  the  laws  taave 
been  paid  not  later  than  the  IBtb  day  of  Jan* 
nary,  1906,  said  sum  of  mon^  aggr^atlng 
$20,156.00;  but  that  defendant  on  said  16tb 
day  of  January,  1908,  and  on  divers  days  be- 
fore and  after  said  date,  disregarding  bte 
duty  to  pay  over  and  deliver  said  sum  of 
$20,155.00  to  said  O.  R.  Edwards,  State  Treaa- 
urer,  did  then  and  there  in  the  conn^  afore- 
said willfully  and  fraudulently  and  felo- 
niously de&aud  the  state  of  the  sum  of  ap- 
proximately ten  thousand  dollars  by  wUlfnl- 
ly  and  feloniously  omitting  to  comply  vith 
his  duty  to  ddiver  and  pay  over,  on  the 
piratlon  of  his  term  of  office  as  said  tax  col- 
lector, to  said  O.  B.  Edwards,  State  Treas- 
urer, a  portion  of  said  money  to  the  state 
which  he  had  received  as  tax  collector  of 
Simpson  county,  Mississippi,  and  which  re- 
mained in  his  bands  on  the  6th  day  of  Jan- 
uary, 1908,  amounting  to  approximately  ten 
thousand  dollars." 

Second  Count.  "And  the  grand  Jurors  afore- 
said upon  their  oaths  aforesaid  do  further 
present  and  charge  that  D.  C.  Mclnnis,  be- 
ing sheriff  and  tax  collector  of  Simpson 
counly,  Mississippi,  for  the  term  of  four 
years  beginning  the  first  Monday  of  January. 
1904,  and  ending  on  the  6th  day  of  January, 
3908,  during  that  time  of  said  term  inter- 
vening between  the  1st  day  of  October.  1907, 
and  the  said  6th  day  of  January,  1908,  re- 
ceived as  tax  collector  aforesaid  the  sum  of 
sixty-two  thousand  seven  hundred  twenty- 
nine  and  ^Vioo  dollars  ($62,729.46).  of  mon- 
eys belonging  to  said  Simpson  county  and  to 
said  state  aforesaid,  and  that  on  divers  day* 
between  the  dates  last  aforementioned  in 
the  county  aforesaid  did  willfully,  fraudu- 
lently, and  feloniously  embezzle  and  convert 
to  bis  own  use  a  portion  of  said  sum  of  mon- 
eys intrusted  to  him  and  received  Into  his 
hands  as  said  tax  collector,  amounting  to 
nine  thousand  three  hundred  nlnety-nlne 
dollars  ($9,399.00),  against  the  peace  and 
dignity  of  the  state  of  Mississippi." 

At  the  May  term,  1900,  appellant,  afto* 
some  kind  of  arrangement  with  tbe  state  as 
to  tbe  punishment,  first  entered  a  plea  of 
guilty  as  to  both  counts,  wlthdrew.lt,  snd 
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then  pleaded  gttllty  aa  to  the  first  count  of 
the  Indictment,  and  was  sentenced  to  Im- 
prismiment  In  the  county  Jail  for  one  year 
and  payment  of  costs,  and  the  Indictment  or- 
dered to  the  files  of  the  court  In  October, 
lOOd,  the  Judge  ordered  the  Indictment  with- 
drawn from  the  files,  redocketed,  witnesses 
aabpoenaed,  and  defendant  (who  was  in  Jail 
serving  the  sentence  theretofore  Imposed)  re- 
arrested, the  case  to  stand  for  trial  at  the 
Noremher  term,  1909.  which  order  was  com- 
plied with,  and  a  trial  had  on  the  second 
count  of  the  Indictment,  resulting  In  a  con- 
viction and  sentence  of  seven  years  in  the 
penitentiary.  Before  going  Into  the  trial 
the  appellant  interposed  a  plea  of  autrefois 
convict,  which,  leaving  off  the  Indictment 
(copied  Into  the  plea),  is  as  follow: 

"Comes  the  said  D.  0.  Mclnnls,  in  his  own 
proper  person,  into  court  here,  and,  having 
heard  the  indictment  read,  says:  That  the 
state  of  Mississippi  ought  not  further  to 
prosecute  the  said  indictment  against  tiim, 
the  said  D.  G.  Mclnnls,  in  respect  to  the 
otPeuse  in  said  Indictment  mentioned  and 
purported  to  be  charged,  because  be  says 
that  heretofore,  to  wit,  on  the  2d  day  of  June, 
1908,  at  a  circuit  coini;  begun  and  holden  In 
the  town  of  Mendenhall,  in  the  county  of 
Slm[fflon,  state  of  Mississippi,  the  grand  Jur- 
ors selected,  impaneled,  and  sworn  in  and 
for  safd  county  of  Simpson,  in  the  name  and 
by  the  authority  of  the  state  of  Mississippi, 
upon  their  oaths,  presented  an  indictment 
against  him,  the  said  D.  C.  Mclnnls,  which 
said  Indictment  Is  In  words  and  figures 
following,  to  wit:  •  •  •  To  which  indict- 
ment the  Bald  Mclnnls  pleaded  not  guilty, 
and  the  said  state  of  Mississippi  Joined  Is- 
me  on  Bald  plea.  That  afterward,  to  wit,  on 

the  day  of  May,  1909,  in  said  circuit 

court,  with  fidl  and  complete  Jurisdiction  to 
try  said  defendant  on  said  charge,  a  Jury 
was  duly  and  regularly  Impaneled  and  sworn 
to  try  said  Issue  Joined  as  aforesaid,  and 
the  cause  proceeded  to  trial,  and  several  wit- 
nesses were  offered  by  the  counsel  prosecut- 
ing for  the  state,  who  gave  evidence  to  es- 
tablish defendant's  guilt  of  the  charge  con- 
fined in  the  said  indictment  hereinbefore 
set  out,  which  is  the  same  Indictment  upon 
whi<^  this  defendant  Is  now  about  to  be  put 
upon  his  trial,  and  that  after  several  wit- 
nesses were  examined  tor  the  state  this  de- 
fendant was  advised  by  bis  attorneys  that 
if  he  should  withdraw  bis  plea  of  not  guilty 
theretofore  entered  and  plead  guilty  to  the 
first  count  to  said  indictment  herein  set  out, 
that  the  other  charges  against  this  defend- 
ant should  and  would  be  passed  to  the  files, 
and  defendant  would  be  sentenced  by  the 
court  to  serve  a  twelve-month  term  In  the 
county  Jail  of  said  county,  and  said  defend- 
ant b^g  BO  advised,  and  believing  that  sucl 
course  would  satisfy  the  state's  prosecution 
against  him  on  all  the  charges  it  held  against 
blm.  be  consented  and  withdrew  bis  plea  of 


not  guilty,  and  entered  a  plea  of  guilty  to 
the  first  count  in  said  Indictment,  answering. 
In  response  to  the  court's  Inquiry  If  that^ 
was  his  plea,  to  wit:  'Tee,  sir;  under  the 
conditions  as  I  understand  than.'  Reference 
to  the  file  of  court  papers' In  said  cause  and 
the  minutes  of  the  court  In  said  proceeding 
is  hereby  made  and  prayed  to  be  taken  and 
considered  in  connection  herewith  as  a  part 
hereof,  and,  if  proper  or  required,  that  a 
complete  transcript  of  all  the  pleadings,  pro- 
ceedings, orders,  and  the  stenographer's 
notes  be  filed  and  considered  In  connection 
herewith  as  a  part  hereof  as  If  fully  copied 
herein.  That  Judgment  of  conviction  of  this 
defendant  on  said  charge  was  accordingly  en- 
tered on  the  minutes  of  said  court,  which 
said  Judgment  still  remains  lb  full  force  and 
effect  and  is  final,  and  this  defendant  is  now 
serving  his  one-year  term  in  the  county  Jail 
of  said  county  In  satisfaction  of  said  Judg- 
ment and  sentence. 

"Said  defendant  further  shows:  That  he, 
the  said  D..  C.  Mclnnls,  is  the  same  D.  G. 
McTnnis  so  Indicted  and  convicted;  that  is, 
that  he  is  one  and  the  same  person,  and  not 
another  and  different  person.  Ttiat  the  of- 
fense of  which  defendant  was  so  convicted 
as  aforesaid  is  the  same  offense  as  charged 
In  the  indictment  upon  which  he  is  now 
being  sought  to  be  tried,  and  that  every  fact 
or.  question  or  Issue  material  to  the  deter- 
mination of  the  guilt  or  innocence  of  this 
defendant  of  the  charge  on  which  he  was 
convicted  Is  Identicar  with  the  facts  and' 
questions  and  issues  material  to  the  determi- 
nation of  the  charge  for  which  be  is  now 
about  to  be  put  upOn  his  trial,  and  the  in- 
dictment upon  which  this  defendant  was 
tried  and  convicted  as  aforesaid  is  the  Iden- 
tical indictment  upon  which  he  Is  now  being 
sought  to  be  tried,  and  the  said  former  and 
present  prosecutions  rest  upon  the  facts  ad- 
judicated In  the  said  former  conviction. 
All  of  which  matters  and  things,  the  said 
McTnnis  Is  ready  to  verify.  Wherefore  he 
prays  the  Judgment  of  this  conrt  If  the  state 
of  Mississippi  ought  further  to  prosecute 
the  said  Indictment  against  him.  the  said  D. 
C.  Mclnnls,  In  respect  of  the  said  offense  for 
which  he  has  been  duly  and  lawfully  con- 
victed, and  for  which  his  offense  he  is  now 
paying  the  penalty  with  hia  liberty  in  the 
Jail  of  said  county;  and  he  further  prays 
that  he  may  be  dismissed  and  discharged 
from  the  said  Indictment,  and  from  any  far- 
ther prosecution  thereunder." 

On  motion  this  plea  was  strickrai  out  as 
frivolous;  the  appellant  moved  to  quash  the 
indictment,  offering  proof  to  support  such 
motion,  which  was  denied  by  the  court;  then 
a  demurrer  to  the  indictment  waa  filed,  and 
stricken  from  the  files;  then  motion  for  bill 
of  particulars,  which  was  overruled;  then 
motion  for  change  of  venue,  and  evidence  to 
support  same,  which  was  denied;  then  the 
disqualification  of  the  Judge  waa  aoggeBted 
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by  .ftppellanf  B  attorDey^,  and  thereupon  he 
adjudged  them  In  contempt  of  court,  and 
atnick  the  suggestion  from  the  flies;  and 
then  the  witnesses  were  introdnced  and  gave 
th^  teatimony,  and  after  being  Instructed 
by  the  conrti  and  the  case  argued,  the  Jury 
returned  a  verdict  of  gnll^. 

The  first  count  of  the  Indictment,  to  which 
the  appelant  pleaded  gnilty,  diarges  that  be- 
tween the  iBt  of  October,  1907,  and  the  6th 
of  January,  1908,  the  end  of  his  term,  there 
came  Into  hla  tianda  funds  belonging  to  atate 
and  county  to  the  amount  of  f  62,720.46;  that 
of  this  amount  lie  was  required  at  the  end 
of  his  term  to  pay  over  to  the  State  Treasur- 
er $20,155  of  which  amount  he  failed  to  so 
pay  over  approximately  $10,000;  The  second 
count  charges  Fecelpt  of  the  same  amount  of 
money  by  the  appellant  between  the  1st  of 
October,  1907,  and  the  Oth  of  January,  1908, 
$^,720.46,  belonging  to  the  atate  and  coun- 
ty, of  wfaitdi  be  converted  to  his  own  use 
IfiiJSSO.  The  testimony  tndiq)iitably  shows 
that  the  funds  embeuded  under  the  second 
count  of  the  indictment  were  a  part  and 
parcel  of  the  funds  appellant  teiled  to  turn 
over  under  this  first  count,  to  which  he  plead 
guilty,  thereby  establishing  the  facts  set  up 
In  the  plea  of  antrefola  convict 

May  &  Sanders  and  R.  N.  Miller,  for  ap- 
pellant Jas.  R.  McDowell.  Asat  Atty.  Oen., 
tor  the  StatBL 

ANDERSON.  J.  (After  stating  the  tacts  as 
above).  TJndw  tiie  fbcts  of  this  case  it  be- 
comes necessary  to  consider  one  question 
alon^  whldi  goes  to  the  root  of  the  whole 
matter,  and  that  is  whether  the  plea  of  autre- 
fois convict  presents  a  good  defense.  The 
indictment  was  drawn  under  section  1141, 
Code  1000  (section  1068,  Code  1S8Q;  section 
278T,  Code  188(9,  which  provides:  "If  any 
state  ofiteer  or  any  county  oflteer  •  *  * 
shall  unlawfully  convert  to  his  own  use  any 
money  or  other  valuable  thing  whidi  comes 
to  his  hands  or  possessicm  by  virtue  of  his 
office  or  emidoyment,  or  Aall  not,  when  law- 
fully required  to  turn  over  su<di  money  or 
deliver  sn<di  thing,  immediately  do  so  accord- 
ing to  his  legal  obligation,  he  shall,  on  con- 
viction, be  Imprisoned  In  the  penitentiary  not 
more  than  twenty  years,  or  be  fined  not  more 
than  one  thousand  dollars,  or  Imprisoned  In 
the  county  Jail  not  nunre  than  one  year." 

This  statute  Is  an  exact  tranacr^t  of  sec- 
tion 1063,  Code  1892,  and  substantially  the 
same  as  section  2787,  Code  1880,  except  the 
substitution  of  the  disjunctive  "or"  for  Uie 
conjunctive  "and"  betweoi  the  words  "em- 
ployment"  and  "shall,"  and  the  ptmlshment 
is  Increased.  It  is  contended  on  behalf  of 
the  state  that  the  sUtute  makes  two  s^arate 
and  distinct  ofllmses  of  the  unlawful  appro- 
priation of  the  funds,  namely,  the  unlawful 
conversion,  and  the  unlawful  failure  to  turn 
over  and  deliver ;  while  for  the  ai^lant  it 
Is  dalmed  that  both  clauses  of  the  statato 


define  only  one  offense,  embesslement,  which 
may  be  <^arged  and  proven  In  either  one  of 
the  ways  laid  down,  the  unlawful  appropria- 
tion, or  the  unlawful  failure  to  turn  over. 
In  construing  the  statute  It  should  be  borne 
In  mfnd  that  embeszlement  Is  a  statutory 
crime.  No  such  offense  was  known  to  the 
common  law.  1  Bljdkop  (Mm.  Law  (8th  Ed.) 
i  567;  Hemingway  v.  State^  68  BClas.  371,  8 
South.  317. 

In  the  latter  case,  referring  to  sectifm  2787. 
Code  1880,  the  court  held  that  It  was  the 
"creation  ot  an  offoise^  prior  to  the  adoption 
of  that  Cod^  unknown  to  our  JurlaiHradaice.'' 
Under  weU4au>wn  rules  of  cohstmctlfm.  a 
criminal  statute  is  steictly  construed  In  favor 
of  the  d^Oidont,  and  so  when  In  drnt^tloB 
of  the  common  law,  and  against  the  m^tng 
of  two  separate  and  distinct  offenses  of  the 
same  act— double  punishment,  which  must  be 
clearly  within  the  langufl«e  and  intendment 
of  the  statute.  Of  the  purpose  of  this  stat- 
ute the  court  uses  the  following  language  in 
the  Hemingway  Case,  supra:  "It  is  at  once 
a  collection  law  and  a  pmal  statute.  Its 
terms  show  unmistakably  that  it  was  de- 
signed to  prevoit  uhtauffvl  (not  fraudulent 
and  fdonlous)  convmions  by  officers,  trus- 
tees, ogmta,  attorneys,  bankers,  and  others, 
and  to  co«rce  the  paying  ov«r  immediately, 
vhea  required  to  do  so,  according  to  the  legal 
obligation  of  the  offender.  It  was  iutmded 
to  punish  the  wdawful  (not  fraudulent  and 
felonious)  conversion  and  not  paying  ov« 
immediately  vhsa  required  to  do  so.  There 
must  be  both  an  uriUucftU  ctmverslon  and, 
joined  or  added  thoreto,  a  failure  immedtate- 
Ij  to  pay  over  the  thing  ccniverted  when  re- 
quired. Where  there  has  been  an  unlawful 
conversion,  und»  this  section,  and  an  Un- 
mediate  restoration  when  required,  the  of- 
fense does  not  exist  It  is  a  conversioa  with- 
out willful  and  felonious  intemt  which  Is  cre- 
ated an  offmse— a  merely  unStmful  conv«^ 
slon  and  a  refusal  or  Callure  to  restore  which 
this  Becticm  d^nw  and  punishes.** 

Evidently  the  purpose  of  the  L^islature  hi 
substituting,  In  section  1063,  Code  1802,  and 
section  1141,  Oode  1906,  the  disjunctive  "or" 
between  the  first  and  second  clauses  of  tbe 
statute,  instead  of  "and,**  was  to  make  ic 
easier  to  ^ove  tbe  unlawful  conversion,  so 
that  it  could  be  proven  either  under  the  fint 
clause,  by  showing  an  unlawful  appropria- 
tion, or  undw  the  second  clause  by  ahowiug 
an  unlawful  f^ure  to  tuni  over.  The  stat- 
ute Is  designed  for  the  security  of  the  funds 
in  the  hands  ot  tbe  fiduciary.  That  was  the 
md  sought  to  be  accomplished.  The  object 
was  to  punish  fbr  an  unlawful  apprt^rlatiou 
to  his  own  use^  and  this  may  be  done  by 
showing  eithw  an  imlawfnl  conversion  or  an 
unlawful  fhllure  to  turn  over  when  required 
by  law  BO  to  do.  Both  are  denounced  by  the 
statute  as  one  embeatlemwt,  which  may  be 
charged  and  proven  In  elthw  one  of  two 
ways.  When  It  is  diarged  and  provoi.  and 
thwe  is  a  conviction  under  one  clause  of  the 


Digitized  by  Google 


SMITH 


.  6TATB. 


«37 


statute,  the  defendant  cannot  be  convicted 
under  the  other  clanse  for  mbezzlement  of 
the  same  funds,  or  any  part  thereof.  There 
is  nothing  in  the  statute  which  indicates  a 
design  to  create  two  ofTenses  and  inflict  dou- 
ble pusl^ment  In  8Ute  r.  Glllls,  75  Miss. 
331,  21  South.  25,  this  language  Is  used :  "Un- 
der section  1063  of  the  Code  of  1892,  the  use 
of  the  word  'or,'  instead  of  'and,'  makes  ei- 
ther of  these  things  a  felony."  However, 
that  statement  was  dictum.  In  construing 
the  indlctmrat  in  that  case,  the  court  held 
that  its  porpose  was  to  charge  an  unlawful 
conversion  by  the  defendant,  by  charging 
failure  to  pay  over  the  funds  as  required  by 
the  decree  of  the  court,  thus  Indicating  that 
there  was  only  one  crime  wbidi  could  be  al- 
leged and  proven  vaAer  either  claQse  of  the 
statute. 

In  view  of  the  facts  of  this  case,  and  the 
holding  that  the  statute  makes  only  one  of- 
fense of  the  unlawful  mlaapproprlatlon  of 
the  same  fund,  under  the  authority  of  State 
T.  Caston,  50  South.  569,  the  case  is  reversed, 
■nd  appellant  dlscharg^  from  further  pros- 
ecatlon. 

SMITH,  X,  dlHBentB. 


WILLIAMS  V.  STATE.    (No.  14.558.) 
(Supreme  Court  of  Mississippi.   June  27,  1910.) 

Appeal  from  Circuit  Oonrt»  Oalboon  County ; 
O.  A.  McLean,  Judge. 

Jessie  Willlanu  was  ctnvtcted  of  mnrder,  and 
■he  appeals.   Beversed  and  remanded. 

J.  J.  Adams  and  J.  H.  Ford,  for  appellant 
Jaa.  R.  M<^well,  Asit  Atty.  Gen.,  fbr  the 
State. 

McLAIN,  a  At  the  September  term.  190O,  of 
the  drcait  court  of  Calhoun  county,  the  appel- 
lant. Jessie  Williams,  was  tried,  convicted,  and 
sentenced  to  the  state  penitentiary  for  life,  upon 
a  chatge  of  murder,  from  which  judgment  and 
sentence  she  prosecutes  this  appeal. 

In  this  case  the  defendant  was  convicted  upon 
cfrcamatantial  evidence.  The  defendant  may 
be  guilty ;  but  after  a  careful  study  of  the  tes- 
timony, and  testing  the  same  by  the  legal  rules 
governing  the  sufiiciencr  of  drcumatantial  evi- 
dence to  warrant  a  conviction,  we  do  not  think 
the  evidence  was  snffldent  to  support  the  ver- 
dict (rf  guilty. 

The  case  is  reversed  and  remanded. 

PEIR  CURIAM.  The  above  o^nion  is  adopt- 
ed as  the  o^nion  of  the  court 


VABNADO  et  al.  v.  PULLEM  &  LAKD. 
(No.  14,472.) 

(Supreme  Court  Of  Mississippi.  June  27,  1910.) 

Appeal  from  Circuit  Courts  Hindi  County; 
"W.  H.  Potter,  Judge. 

Action  between  O.  D.  Vamado  and  another 
and  Pollem  &  Lake.  Prom  the  judgment,  Var- 
aado  and  another  an>eal.  Affirmed. 

Howie  &  Howie,  for  appellants.  WatUas  ft 

Wstkins,  for  appellees. 

PEBOUBIAM.  Affirmed. 


EYLD  V.  KYLB  et  al.   (No.  18,979.) 
(Supreme  Court  of  Mississlpid.  June  27, 1910.) 

Appeal  from  Chancery  Conzt,  Tunica  County ; 
Percy  Bell,  Chancellor. 

Action  between  Julia  A.  Kyle  and  Rufns  O. 
Kyle,  Jr.,  and  another.  From  the  judgment, 
Julia  A.  Kyle  appeals.  Affirmed. 

Calvin  Perkins  and  McWillie  &  Thompson,  for 
appellant   St  John  Waddell,  for  appellees. 

PER  CURIAM.  Affirmed. 


SOUTHERN  BT.  CO.  IN  MISSISSIPPI  v. 
MORGAN.    (No.  14,469.) 

(Supreme  Court  of  Mississippi.   June  27,  1910.) 

Appeal  from  Circuit  Court,  Montgomery  Coun- 
ty;  G.  A.  McLean,  Judge. 

Action  between  the  Southern  Railway  Com- 
pany in  Mississippi  and  J.  D.  Morgan.  From 
the  jodgmott,  the  Railway  Company  appeals. 
Affirmed. 

Catchings  &  Catchings,  for  appellant  Dunn 
&  Thompson  and  Flowen,  Fletcher  ft  Whitfield. 

for  appellee. 

PER  CURIAM.  Affirmed. 


TODEB  et  al.  v.  SCHNEUDDR.   (No.  14,312.) 

(Supreme  Court  of  Misslsdpin.   June  27,  1910.) 

Appeal  from  Circuit  Court  Monroe  County; 
J.  H.  Mitchell,  Judge. 

Action  between  Eli  Yoder  and  others  and  A. 
Schneider.  From  the  judgment,  Yoder  and  oth- 
ers appeal.  Affirmed. 

Leftwich  ft  Tnbb,  for  appellants.  L.  P.  Ha- 
ley, for  appellee. 

PEB  CUBIAM.  Affirmed. 


LAMB  FISH  LUMBESl  00.  T.  BROWN, 
SheriflT.    (No.  14,S93.) 

(Supreme  Court  of  Mississlpid.   June  27,  1910.) 

Appeal  from  CThancery  Court,  Tallahatchie 
County;  M.  BL  Denton,  Chancellor. 

Action  between  the  Lamb  Vlah  Lomlwr  Com- 
pany and  P.  H.  Brown,  SheriCE.  From  the  judg- 
ment the  Lumber  Company  appeals.  Affirmed. 

Dinkins  ft  Oaldwell,  for  aweUant.  Lomaz  ft 
Tyson,  for  appellee. 

FBR  C!UBIAM.  Affirmed. 


SMITH  V.  STATE.    (No.  14,514.) 
(Supreme  Court  of  Mississippi.   June  20,  1910.) 

Appeal  from  Circuit  Court,  Harrison  County ; 
T.  H.  Barrett  Judge. 

Wallace  Smith  was  convicted  ot  assault  with 
intent  to  kill,  and  aiveals.  Affirmed. 

Jeff  D.  McLendon  and  T.  M.  Evans,  for  ap- 
pellant. Jas.  B  McDowell,  Asst.  Atty.  Oen., 
tor  the  State. 

PER  CURIAM.  Affirmed. 
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BABBISB  T.  PABKBB  ct  al.    (No.  14,102.) 

(Supreme  Oonrt  ot  Minlssippl.  Jane  20,  1810. 
Saggestlon  o(  Error  Overruled  July  4,  I&IOJ 

Appeal  from  Circuit  CJonrt,  Harrison  County ; 
W.  H.  Hardy,  Jndge. 

Action  between  B.  M.  Barber  and  John  M. 
Parker  and  others.  From  the  judgment,  Bar^ 
her  brings  error.  Affirmed. 

E.  M.  Barber  and  It.  H.  Doty,  for  appellant. 
Alexander  &  Alexander,  for  appellees. 

PCB  CUBIAM.  Affirmed. 


GOAD  T.  STATB.    (No.  HBOl.) 
(Supreme  Court  ot  Misdarfppi.  June  27, 1^0.) 

Appeal  from  Circuit  Court,  Taloboalia  Ooon- 
ty :  Sam  C.  Cook,  Jndge. 

Bill  Ooad  was  convicted  of  cruelty  to  animals, 
and  apjteals.  Affirmed. 

Creekmore  ft  Stone,  for  appellant.  Jas.  B. 
McDowell.  Asst.  Atty.  Gen.,  for  the  Sute. 


PEBCDBIAU.  Affirmed. 


STATE  BANK  OF  McHENBY  FIRST 
NAT.  BANK  OP  GUUFPOBT  et  al. 
(No.  14,114.) 
(Supreme  Court  of  MiBstssippi.   June  27,  1910.) 

Appeal  from  Chancery  Cour^  Harrison  C!oan- 
ty :  T.  A.  Wood,  Chancellor. 

Action  between  the  State  Bank  of  McHenry 
and  the  First  National  Bank  of  Oulfport  and 
others.  From  the  judgment,  the  'State  Bank  of 
McHenry  appeals.  Affirmed. 

May  &  Sanders  and  Hanun  Gardner,  bu  ap- 
pellant  V.  A.  Griffith,  tor  appellees. 

PBB  CUBIAM.  Affirmed. 


MORVELL  T.  DYESS.  (No.  14,2S7.) 
(Supreme  Court  of  MisdssIpiA.  June  27, 1910.) 

Appeal  from  Circuit  Court,  Jones  County ; 
R.  Jj.  Ballard,  Judn. 

Action  between  B.  M.  Norvell  and  Frank 
I^ess.  From  the  judgment,  Norvell  appeals. 
Affirmed. 

DeaTOurs  &  Shands,  for  amiellant  R.  B.  Hal- 
sell  and  Slowers,  Fletcher  ft  Whitfield,  for  ap- 
pellee. 

PER  CURIAM.  Affirmed. 


STATD  ex  rel.  REYNOLDS  WBATER, 
Judge. 

(Supreme  Court  of  Alabama.    Hay  18,  IMO.) 

Baii,  (f  44»)  —  C^iuiNAL  Fbobbcctioks  — 

Pending  Affbai^ 

Under  Gen.  Acts  Sp.  Sesa.  1009,  p.  62, 
conferring  the  right  to  bail  pending  appeal, 
except  to  those  under  sentence  of  death  or  un- 
der sentenoe  for  terms  longer  than  5  years,  one 
convicted  of  murder  in  the  second  degree  and 
sentenced  to  imprisonment  for  15  years  is  not 
entitled  to  bail  pending  his  appeal. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  S  146 ;  Dec.  Dig.  1  44.*] 


Petition  for  mandamna  bj  the  State,  on  ttie 
relation  of  William  P.  VU^xtaMa,  against  Sam- 
L.  Weaver,  Judge,  to  con^tf  ^oKlant 

to  iwrmit  relator  to  give  ball.  Denied. 

Allen  &  Bell,  for  petitioner.  Alexander  M. 
Garber,  Atty.  Gen.,  for  respondent 

McCLBDLAN,  J.  The  evident  Intent  in  the 
enactment  of  the  amendatory  act  approved 
August  24.  1909  (Gen.  Acts  Sp.  Sess.  1909,  p. 
62),  was  to  confer  the  right  to  bail  pending 
appeal  upon  all  sare  two  classes  of  defend- 
ants, viz,,  those  nnder  sentence  of  death  and 
those  under  sentence  for  terms  longer  than 
5  years.  The  i>etitloner'B  conviction  was  of 
murder  In  the  second  degree,  and  be  was  sen- 
tenced to  Imprisonment  for  a  term  of  I'j 
years.  He  Is  not  among  those  entitled  to  ball 
under  the  act  cited,  and  hence  his  prayer  for 
mandamus  to  effect  his  ball  pendhig  apiwal 
mast  be  denied. 

MAndamus  denied. 

DOWDELL,  a  J.t  and  SIMPSON  and 
MAYFIEXiD,  JJ.,  concur. 


LOWMAN  V.  STATE. 
(Supreme  Court  of  Alabama.    June  2,  1910.) 

1.  JuBT  (S  83*)  —  CHAixxiraE  Foa  Cauhk  — 
Witness  foe  Party. 

Under  Code  1907,  |  7276,  subd.  10.  pro- 
viding as  one  of  the  causes  for  which  a  juror 
may  be  challenged  "that  he  is  a  witness  for  the 
other  party,"  the  disdiarge  of  a  witness  after  he 
bad  been  summoned  as  a  juror  did  not  render 
him  competent  to  serve,  as  against  an  objection 
by  the  opposite  party. 

[Ed.  Note^For  other  caaeiL  see  Jury,  Gent 
Dig-  i  402;  Dec.  Dig.  1  83.*] 

2.  Witnesses  ({  287*)— RxDiascx  1S<xamina- 
TioN— Scope. 

In  a  prosecution  for  homidde,  the  court 
did  not  err  in  permitting  the  state  to  ask  a 
witness  on  redirect  examinatl<m  why  he  went  to 
defendant's  wife  to  get  a  statement  from  her, 
nor  in  overruliQg  an  objection  to  the  answer 
that  he  went  to  ner  to  ascertain  whether  wit- 
nesa'  son  or  witness  was  right  as  to  what  de- 
fendant said  his  wife  told  him  about  "B.  going 
into  the  house.  In  erplanatlon  <d  the  witness^ 
interest  in  going  to  defendant's  wife  to  get  her 
statement. 

[Bd.  Note.— For  other  cases,  see  Witnesses. 
Gent.  Dig.  H  1000-1002;  Dec  Dig.  f  2S7.*] 

3.  CaiMtNAL  Law  (8  1170%*)— Appealt-Ev- 

IDE  N  CE— PEEJUniOE. 

Accused  was  not  prejudiced  by  the  court 
permitting  the  stete  to  ask  tiim  as  a  witness 
whether  he  liad  testified  in  the  federal  conrt, 
nor  by  his  answer  that  he  had  at  one  time; 
it  not  appearing  what  the  teAimtmy  waa. 

[Ed.  Note.— For  other  caaea,  aee  Orlminil 
Law.  Gent.  Dig.  H  312»-318D;  Dec  Dig.  f 
1170%.*] 

4.  Cbihikai.  Law  (|  418*)— Blvmsiccs— Dsc- 

LARATIONB. 

In  a  prosecution  for  homicide,  evidence  of 
a  declaration  of  C.  in  defendant's  presence  tfait 
they  were  going  to  whip  deceased,  the  witnesB 
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haviBK  testified  that  both  defendant  and  a 

made  tbe  declaration,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  968-972 ;  Dec  Dig.  {  418  *] 

9.  HOHIOIDB  (S  338*)— AfpeaIt-Svidbnob. 

In  a  prosecation  for  homicide,  accused  was 
not  pmjodiced  by  a  witness*  answer  to  a  qaes- 
tioD  whether  deceased  was  in  the  habit  of  cnra- 
ing  or  swearing,  viz.,  "Not  to  my  knowledge." 

[Ed.  Note.— For  other  cases,  see  Homfdde. 
Cent.  Dig.  18  700-713;   Dec.  Dig.  fi  m*l 

Appeal  from  Circuit  Cour^  Jackaon-Cotm- 
ty;  W.  W.  Haralson,  Jadge. 

George  Lowman  was  convicted  of  man- 
slaughter  In  the  first  degree,  and  he  appeals. 
Afllnned. 

See^  also,  161  Ala.  47,  60  South.  43. 

BUInro  &  Moo^,  for  appellant  Alexander 
U.  Garber,  Att;.  Oen.,  for  flte  State. 

SIMPSON,  J.  The  appelant  was  placed 
on  trial  for  the  orime  of  murder  In  tlie  second 
decree  and  convicted  of  manalaughter  In  the 
first  dcgreew  ^ 

One  Ball^,  who  had  been  a  wttness  for 
Uke  ^«idant,-but  was  discbarged  after  be 
had  been  eommoned  as  a  juror,  was  chal- 
lenged for  cause  by  the  state  and  tbe  ause 
stwtained.  niere  was  no  OTor  In  this.  While 
■nbdlTlBion  10  of  section  7276  of  the  Code 
1007  menttons  as  one  of  tbe  causes  "that  he 
Is  a  witness  fbr  the  other  partr,"  yet  It 
would  be  defeating  the  purpose  of  the  stat- 
ute to  permit  a  party  to  render  fala  witness 
comi>etent  as  a  Jnror  against  the  objection 
of  the  state  by  discharging  him  as  a  witness 
after  he  had  been  summoned  as  a  Juror.  It 
has  frequently  been  held  that  one  who  has 
been  snmmoned  as  a  witness  tar  tbe  other 
party  may  be  challenged  ifor  caus&  Baldwin 
State,  111  Ala.  11,  20  South.  528;  Com- 
mander T.  State,  60  Ala.  1. 

On  tbe  authority  of  Johnson  t.  State,  102 
Ala.  1.  16  South.  90,  tbe  court  did  not  err  in 
permitting  the  state  to  ask  tbe  witness  George 
White  (m  redirect  examination  why  he  went 
to  the  defendant's  wife  to  get  a  statement 
from  her,  nor  in  overruUng  the  objection  to 
tbe  answer,  to  wit,  "I  went  to  her  to  ascertain 
whether  my  son  or  I  was  ri^t  as  to  what  de> 
fendant  said  his  wife  had  told  him  about  Ellis 
going  into  the  house."  The  court's  remark 
that  the  testimony  was  admitted  In  explana- 
tion of  the  interest  of  the  witness  In  going  to 
defendant's  wife  to  get  her  statement  brought 
the  testimony  within  the  exception  noted  In 
said  case. 

There  was  no  reversible  error  In  overruling 
objections  to  tbe  question  to  the  defendant 
as  to  where  Andy  Cunningham  was,  or  to  the 
answer  thereto.  The  court  Is  satisfled  that 
no  injury  resulted  to  the  defendant  by  per- 
mitting the  question  to  the  defendant  as  to 
whether  he  had  testified  in  the  federal  court 
and  bis  an^er  that  be  had  at  one  time ;  it 
not  app«iring  what  tbe  testimony  was.  Code 
1007, 1  6264. 


There  was  no  error  in  admitting  the  deo- 
laratlon  of  Cunningham,  made  In  tbe  pres- 
ence of  the  defendant,  that  £hey  were  going 
to  whip  the  deceased.  Tbe  witness  stated 
that  both  tlie  defendant  and  said  Cunning- 
ham made  the  declaration.  It  tended  to 
show  with  what  purpose  the  d^endant  sought 
the  deceased  and  bad  a  bearing  on  tbe  ques- 
tion aa  to  who  was  the  aggressor. 

Th%  answer  of  the  wltnen  Bradley  White 
as  to  whether  or  not  tbe  deceased  was  lu  tbe 
habit  of  cursing  or  swearing,  to  wit,  "Not  to 
my  knowledge,"  did  not  result  In  any  Injury 
to  tbe  defoidant  If  be  had  doubted  whetber 
the  witness  knew  what  the  habit  -of  the  de- 
ceased was,  he  could  have  questioned  him  as 
to  his  knowledge. 

Tbe  Judgment  of  the  court  is  affirmed. 

AfBrmed. 

DOWDBLL,  G.  J.,  and  HATFIELD  and 
SATBE^  JJ.,  concur. 


J.  C.  HcGREW  ft  SONS  v.  EARNEST  et  al. 
(Supreme  Court  of  Alabama.   June  14,  1010.) 

1.  Pabtkebship  (I  210*>—AcTiOM'— Pleading 
— PaocBss. 

Where,  in  an  action  against  a  firm,  the 
bill  failed  to  aver  who  composed  it,  or  to  give 
the  Christian  names  of  the  oartners,  bat  stim- 
mons  was  served  on  one  of  the  alleged  members 
of  tbe  firm,  sncb  service  would  be  sufficient  to 
sustain  a  decree  pro  confesso  in  case  he  failed 
to  answer. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  U  420-445 ;  Dec.  Dig.  |  219.*] 

2.  Mechanics*  I^nb  (|  277*)— Fobbclosubk 
— Issues  and  Pbooj— Vabiance. 

A  bill  by  subc<Mitractors  to  foreclose  a  me- 
chanic's lien  alleged  a  contract  between  the 
owner  and  G.  and  K.  as  original  contractors  to 
build  a  bouse,  and  that  one  of  the  original  con- 
tractors, K.,  employed  complainants  as  materi- 
almen and  mechanics  to  work  on  the  house. 
The  proof  showed  that  the  contract  was  made 
between  the  owner  and  a  lnnd>er  company, 
whidi  was  a  corpomtion,  and  also  that  K.  was 
not  one  of  the  original  contractors,  but  a  me- 
chanic employed  by  C.  to  do  the  work,  and 
that  he  in  turn  employed  complainants  to  work 
for  him.  Held,  that  there  was  a  fatal  variance 
both  as  to  the  making  of  the  original  contract 
and  as  to  complainants'  employment. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Gent  Dig.  H  546-554;  Dec.  Dig.  S  277.*j 

Appeal  from  City  Court  of  Bessoner ;  Wil- 
liam Jackson,  Judge. 

Action  by  J.  C.  HcGrew  ft  Sons  against 
Letitia  Earnest  and  others.  Judgment  for 
defendants  other  than  Crotwell  &  Kmt,  and 
plaintiffs  appeal.  Affirmed. 

Estes,  Jones  &  Welch,  for  ai^>ellant8.  Ben 
G.  Perry,  for  ^fpellees. 

MATFIELD,  J.  Appellants  sought  in  this 
their  hill  to  have  declared  and  enforced  a  me- 
chanic's Uen  upon  a  house  of  Mrs.  Eam^t. 
Crotwell  &  Kent  were  made  respondents  to 
the  blU  as  contractors,  and  they  were  sought 
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to  be  hdd  UaMe  to  complainants  for  $100, 
balance  doe  under  contract  between  them  and 
com^atnants  as  for  fbe  bnlldlng  of  the  hoose 
In  question. 

The  bUl  alieges  that  Hra.  Earnest  Is  ttae 
ownw  of  the  honse  In  question;  that  Grot* 
wtil  &  Kent  are  the  contractors,  and  that 
complainants  are  the  mechanics  emidoyed  by 
the  ccmtractors  to  paint,  paper  and  decorate 
the  house;  and  that  the 'balance  due  of  $160 
is  for  this  work  and  material  done  and  fur- 
nUhed  by  them  as  such  mechanics  and  ma- 
terialmen, and  aat  they  haveia  Uea  rirtne 
of  the  statute  as  for  any  unpaid  Imlance  due 
from  the  owner  to  the  ort^nal  contracbHS. 
The  bill  also  alleges  the  giving  of  proper  no- 
tice of  their  claim  to  the  owner,  and  the 
propw  filing  of  the  statements  thereof  In 
the  probate  oflBcs  to  effectuate)  th^r  lien.  De- 
murrers were  Interposed  by  Mrs.  Earnest  to 
the  bill,  and  Qie  same  were  overruled.  The 
bill  was  then  answered  t>y  her  and  one  J.  I. 
Crotwell,  each  answertng  separately  and  each 
denying  the  material  allegations  of  the 
A  decree  pro  confesso  wss  taken  against 
Crotwell' ft  Kent,  and  a  motion  was  made  by 
complainants  to  strike  the  answer  of  J.  I. 
Crotwell,  on  the  ground  that  he  was  an  In- 
terlope and  a  stranger  to  the  suit.  This 
motion  was  overruled ;  and  tbe  ruling  Hiere- 
on  Is  made  one  of  the  assignments  of  error. 
The  blU  falls  to  aver  who  compose  the  firm 
of  Crotwell  ft  Kwt,  or  whether  U  Is  a  part- 
nership or  a  corporation,  or  to  i^ve  the 
Oirlstlan  names  of  Crotwell  and  Kent 

The  record  shows  tiliat  the  summons  was 
served  upon  J.  I.  Crotwell,  the  same  person 
who  answered,  so  we  cannot  know,  upon  this 
state  of  the  record,  that  he  had  no  right  to 
answer.  In  fact  upon  this  condition  of  the 
record  a  decree  pro  confesso  might  have  been 
rendered  which  wonld  be  binding- upon  him 
If  he  had  failed  to  answer.  Ttae  cause  was 
heard  on  bill,  answer,  and  proof,  and  a  final 
decree  rendered  dismissing  the  bill;  and  It 
is  the  correctness  of  this  decree  that  ajqpel- 
lanta  next  assail. 

It  la  contended  by  appellants  that  the  bill 
was  sufficient  to  support  the  relief  prayed, 
and  ttiat  It  was  fully  supported  by  the  proof, 
and  that  a  decree  should  hare  been  rendered 
In  their  behalf  accordingly.  The  bill  was 
sufficient  and  was  well  filed;  but  we  agree 
with  the  chancellor  that  the  proof  failed. 
There  was  a  material  variance  between  the 
allegations  and  the  proof.  The  bill  alleged 
a  contract  between  Mrs.  EJamest,  the  owner, 
and  Crotwell  ft  Kent,  as  original  contractors 
to  bulid  the  house;  while  the  proof  (as  we 
find  it  from  the  record)  shows  the  contract  to 
have  been  between  Mrs.  Earnest  and  Crot- 
well Bros.  Lumt)er  Company,  a  corporation. 
The  bill  alleges  that  one  of  the  original  con- 
tractors, Kent,  employed  complainants  as  ma- 
terialmen and  mechanics  to  work  on  the 
house.  The  proof  shows  that  Kent  was  not 


one  of  the  original  contractors,  but  was  a 
medumlc  himscdf.  employed  by  one  Crotw^ 
to  do  the  vor^  and  tbat  he  In  turn  employed 
complainants  to  do  ttie  work  for  him.  This 
also  was  a  material  Tarlanceu 

It  Is  true,  as  contended  by  appellants,  that 
there  was  some  evid«iee  tending  to  show  a 
partnendilp  exlstlrv  betweoi  Crotwell  and 
Kent,  but  none  of  this  was  binding  upon 
Urs.  Earnest,  nor  do  we  think  .it  was  shown 
snfflcfently  to  bind  Crotwell  In  this  proceed- 
ing. It  might  bind  Kent,  bat  not  the  others. 

It  therefore  follows  tbat  the  chancellor 
rendered  the  only  decree  that  could  have 
been  rendered  under  the  proof  shown  by  this 
record. 

Affirmed. 

SI3fPSON,  A^EmSON,  and  UcCI^ 
LAN,  JJ.,  (Concur. 

BBANDON  V.  l^BOGRESS  DISTILLING  CO. 
(Supreme  Gonrt  of  Alabama.    Jane  9,  1910.) 

1.  JV9FICKS  OF  THE  PKACE  (i  174*)— AFFEALt- 

Teial  in  CiBcrorr  Coubt. 

Wliere  trial  was  had  in  a  jtutice  court  ap- 
OD  a  complaint  claiming  $100,  and  judgment 
rendered  f6r  that  amount,  and,  on  appeal  to  tbe 
drcnit  court,  thf>  complaint  was  amended  so  as 
to  claim  more  than  $100,  wbidi  complaint  was 
stricken  on  motion  and  the  complaint  a^in 
amended  so  as  to  claim  the  amount  originally 
claimed  in  the  justice  court,  for  which  amount 
judgment  was  rendered,  tbe  final  result  attained 
was  correct  and  no  prejudicial  error  inter- 
vened. 

[Ei.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  1  674 ;  Dec.  Dig.  f  174.*] 

2.  Evidence  (8  472*)— Opinion  Evidencb— 
Conclusion  dp  Witness. 

WMie  a  witness  may  state  liis  ju^ment  as 
to  the  ezistwce  Tel  non  of  facta,  where  the 
facts  stated  are  collective  facts  and  the  judg- 
ment ia  based  on  knowledge  of  the  constituent 
elements,  a-wltnesi  may  not  state  his  condn- 
sion  as  to  the  very  fact  In  issue  betwem  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
CenL  Dig.  |S  2186-2195;  Dec.  T)ig.  S  472.*] 

3.  Evidence  (I  471*)- Opinion  Btii»scb— 
Conclusion  of  Witness. 

On  the  Issue  whether  a  third  penon  was  a 
member  of  a  firm  a  witness  may  not  state  his 
judgment  that  the  third  person  was  a  partner. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  |  2177;  Dec.  Dlgrl  471.*] 

4.  Appeal  and  Ebbok  (I  1050*)— Habicuss 
Ebbob—  EaBOHEODS  Aduisbion  of  Evi- 
dence. 

Wtiere  the  facts  standing  alone  were  insuffi- 
cient to  show  that  a  third  person  was  a  partner 
in  a  firm,  the  error  in  permitting  a  witness  to 
state  his  judgment  that  tbe  third  person  was  a 
partner  was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  415S-410O,  4166i  Dec. 
Dig.  {  1050.*] 

5.  Pabtnebsujp  (I  217*)— Actions  Aqainst 

*  PaBTNEB— EVIDENCt—ADMISSIBIIJTT. 

In  an  action  againat  one  on  the  theory 
ttiat  he  was  a  member  of  a  firm  indebted  to 

Slaintiff,  unpaid  checks  payable  to  plaintiff, 
rawn  by  a  member  of  the  Aim  to  cover  the 
balance  doe  i^intlff,  weie  adndsslUe  to  es- 
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tablldi  th«  finii*»  Indobtednea,  wtalcb  fact  pbla- 
tiff  to  raeover  nratt  prove. 

[Ed.  Note.— For  other  cases,  see  Partoen^p, 
Cent  Dig.  I  42S;  Dec.  Dig.  1  217.*] 

6.  EVIDENCC  (f  855*)— MSUOBAHDUH— ADIOB- 
UBZLITT. 

An  nonroni  memonndum,  not  oonpled  in 
evfdance  with  any  admission  express  or  bn- 
plied  on  the  part  of  defendant  or  any  allied 
partner  that  a  Ann  was  indebted  on  account  of 
the  particalar  items  set  out  in  the  memoran- 
dnm,  is  Inadmissible  to  Aow  the  fizm's  indebt 
•dnesK 

[Bd.  Not*.— For  other  cases,  see  Evidence. 
Cent  Dig.  11  1484^1491;  Dec.  Dig.  1  365.*] 

7.  Appeal  and  Ebbob  (i  1031*)— Habulesb 

BB&OB— ADWSSION  or  ETIDEnCE. 

Under  the  statute  requiring  the  Supreme 
GouTt  to  review  judgments  on  the  facts  and 
render  proper  judgments,  the  Supreme  Court 
will  presume  that  the  admission  of  Illegal  evi- 
dence in  a  case  tried  by  the  court  without  a 
jury  operated  to  the  injury  of  the  defeated  par^ 
ty,  unless  die  remaining  evidence  is  without 
conflict  and  is  sufficient  to  support  the  judg- 
ment, and  where  the  evidence  is  eonfiictine  and 
the  court  cannot  determine  on  which  side  it 
preponderates  the  error  In  admitting  evidence 
necessitate  a  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4088-4016;  Dec  Dig.  1 
1031  •] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty: D.  W.  Speskfl^  Judge. 

Action  by  tbe  Frogreu  Distilling  Company 
against  D.  S.  Brandon.  Fnnn  a  judgment 
for  plaintUf,  defmdant  anteala.  Bevened 
and  remanded. 

DBTld  A.  Qrayson,  for  appelant  8.  S. 
Pleasants,  f6r  appellee. 

8AYRE,  J.  Donegan  &  l4icy  bad  pur- 
chased whisky  from  the  Progress  Distilling 
Company.  Suit  for  the  purchase  price  was 
brought  against  Brandon  on  the  theory  that 
he  was  a  member  of  the  firm.  This  the  ap- 
pellant denied,  claiming  that  he  had  been 
Involved  in  the  atfalra  of  the  partnership  as 
a  creditor  only,  and  that  bis  activity  about 
tbe  business  constituted  nothing  more  than 
an  effort  to  collect  certain  money  for  which 
be  had  become  liable  as  a  surety,  but  not 
as  a  partner.  This  Issue  was  tried  by  the 
coart  without  a  jury,  and  the  chief  conten- 
tion here  relates  to  the  correctness  of  the 
conclusion  reached  In  the  trial  court.  We, 
bowever,  have  reached  the  conclusion  that 
the  case  ought  to  be  reversed  on  other 
grounds,  and  have  pretermitted  a  dedslon  on 
the  question  of  fact. 

There  was  certainly  no  error  in  the  trial 
court's  dispositions  of  questions  of  pleading. 
Tbe  suit  had  been  commenced  before  a  Jus- 
tice of  tbe  peace.  Tbe  plaintiff  there  claimed 
tbe  sum  of  $100,  and  had  Judgment  for  that 
amount.  In  the  circuit  court,  on  appeal,  the 
plaintiff  filed  a  complaint  claiming  an  amount 
in  excess  of  |100.  By  a  motion  to  dismiss 
the  caua^  and  by  a  i^ea  in  abatement,  de- 
foidant  advanced  tbe  proposition  that  the 
court  was  without  Jurisdiction,  for  the  rea- 


son that  the  amount  In  controversy  exceeded 
tbe  Jurisdiction  of  the  court  lo  whldi  tbfl 
cause  originated,  there  having  been  no  express 
remittitur  of  the  amount  claimed  In  excess 
of  $100l  The  court  orerruled  llie  motltm  to 
dismiss  and  struck  the  lAea  from  the  file. 
Defendant  then  moved  to  strike  the  com- 
plaint, which  motion  being  granted,  plaintiff 
amended  its  complaint  by  so  framing  it  as  to 
dalm  the  sum  of  $100,  with  Interest;  and  for 
that  amount,  'Wltk  Intwest,  Judgment  wsm 
rendered.  In  the  result  of  all  this  there  was 
no  «Tor.  B.  &  D.  R.  B.  Co.  T.  Hutto,  102  Ala. 
576^  14  South.  875. 

At  more  ttian  one  point  during  his  exami- 
nation as  a  witness  Donegan,  husband  of  Oie 
Donegan  of  Dcmegan  ft  Lacy,  was  permitted 
by  the  court,  over  dtfoidant^B  objection,  to 
state  his  judgment  thitt  defendant  was  a 
member  of  ttad  partnwsh^  There  have 
been  cases  decided  li«e  In  which  It  was  held 
that  a  witness  nmj  state  bis  Judgment  as  to 
the  existence  vti  non  of  tteta  where  tbe  facbi 
stated  were  collective  facte  and  the  Judg- 
ment of  then  was  based  upon  knowledge  of 
all  the  omstiturat  elements.  Sometlmea  It 
Is  Impracticable  to  lay  before  the  Jury  aU 
the  deteils  upon  whbAi  the  collective  fact  is 
based.  E.  T.  V.  ft  O.  B,  B.  Co.  t.  Watson,  80 
AU.  41.  7  South.  818;  McVay  v.  Stete,  100 
Ala.  11(%  14  South.  882.  It  has  bem  said 
that  the  soundness  of  tbe  conclusion  In  such 
a  case  is  to  be  tested  on  cross-examination. 
But  It  has  never  been  held  that  a  witness 
may  usurp  the  functlcm  of  the  Jury— or  the 
court,  when  It  passes  on  the  Acts— by  stat- 
ing his  conclusion  as  to  tbe  very  Cact  in  issue 
between  the  parties.  The  rnUngs  have  bem 
to  tbe  contrary.  U  ft  N.  B.  B.  Co.  v.  Lan- 
ders, 135  Ala.  504.  83  South.  482;  Moore  v. 
Monroe  Befrlgerator  Co.,  128  Ala.  621,  29 
South.  447.  The  error  here  involved  was 
not  relieved  of  Injurious  consequence  by  the 
fact  that  elsewhere  In  his  testimony  the  wit- 
ness detailed  some  facts  which  may  have 
tended  to  show  that  defendant  was  a  partner 
In  tbe  firm  of  Donegan  ft  Lacy,  but  which, 
standing  alone,  were  wholly  inadequate  to 
susteln  that  conclusion. 

It  was  shown  that  diecks,  payable  to  plain- 
tiff, had  been  drawn  by  Donegan  &  Lacy  to 
cover  a  balance  due  by  them  to  plaintiff,  and 
that  these  checks  had  not  been  paid.  Tbe 
checks,  properly  l^ntlfled,  were  received  in 
evldenoe.  There  was  no  error  here.  It  was 
necessary  that  plaintiff  should  esteblish  tbe 
Indebtedness  of  Don^n  ft  iMcy  as  well  as 
defendant's  membership  In  that  firm.  Tbe 
drawing  of  the  checks  by  a  person  who  was 
confessedly  a  member  of  tbe  Qrm  constituted 
an  admission  of  indebtedness.  Not  so.  bow- 
ever,  with  the  account  admitted  in  evidence. 
That  was  nothing  more  than  an  unsworn 
niemoraudum,  and  was  not  coupled  in  evi- 
dence with  any  admission,  express  or  implied, 
on  the  imrt  of  defendant  or  any  other  member 
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of  tire  alleced  mrtnosldi^  ttiat  the  firm  was 
Indebted  on  aceoimt  of  the  parUcalar  Items 
set  ont  In  flie  memorandnm,  and  Its  admis- 
sion was  error. 

In  the  constTDctlon  of  statutes  whldi  n- 
igalre  this  coort  to  review  the  ocmdnsioiis 
and  JudgmKits  of  trial  courts  upon  tin  facts 
and  render  mch  Judgment  as  may  seem 
right,  we  have  settled  down  to  the  holding 
that  wtirae  a  cause  Is  tried  by  the  court 
wltbont  a  joiy,  Oie  admission  of  Illegal  erl* 
deuce  raises  a  presomptiiHk  of  Injury  and 
requires  a  reversal,  unless  the  remaining  evi- 
dence Is  without  conflict  and  Is  suffld^t  to 
suiq;>ort  the  Judgment  In  this  case  all 
things  were  In  dispute.  The  evidence  was  In 
conflict,  and  it  Is  herd  to  say,  on  considera- 
tion of  the  report  of  it  in  the  record,  on 
which  side  It  preponderates.  We  cannot 
know  how  far  the  trial  court  was  Influenced 
In  the  findings  of  fact  by  the  evidence  erro- 
neously admitted.  The  judgment,  we  think, 
ought  to  be  reversed,  and  the  cause  remand- 
ed for  another  trial.  Bank  of  Tallad^  v. 
Chaffln,  118  Ala.  246,  24  South.  80;  Black  v. 
Pate,  ISO  Ala.  514,  SO  South.  434;  HiUer  v. 
Mayer,  124  Ala.  434,  28  South.  882. 

Reversed  and  remanded. 

DOWDBLL,  a  J.,  and  SIMPSON  and  Uc- 
CLBIXAN,  JJ.»  concur. 


HABTSELLD  et  aL  BIBB. 
(SupiesM  Court  of  Alabsms.    Jane  2,  1910.) 

ElxEcoTiov  (I  37*)— Chatisl  Uobioaobb— 

Lbviablb  Intzbest. 

A  chattel  mortgagee  who  Interposes  his 
claim  to  the  chattels  levied  on  under  an  execu- 
tion under  a  jadgment  against  the  nuirtgi^r 
may  laive  the  chattels  In  poasesdon  of  the  mort- 
gagor after  the  law  day  of  the  mortgage,  and 
recover  pouesaion  when  he  chooses  to  do  so, 
without  creating  a  leviaUe  interest  in  the  mort- 
ngor  based  on  the  nsufmct  of  the  property,  and 
the  mortgagee's  only  tcaponsibUity  is  that  the 
property  shall  be  forthcoming  at  the  end  of 
the  suit  according  to  his  forthcoming  bond. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  i  90;  Dec.  Dig.  f  37.*] 

Aiq;)eal  from  Law  and  Equity  Oourt, 
Morgan  County;  Thomas  W.  Wert,  Judge. 

Proceedings  by  way  <^  execution  by  J.  A. 
Hartselle  and  another  against  3.  W.  Bibb,  In 
which  J.  W.  WUhlte  appeared  as  claimant  to 
the  property  levied  on  as  mortgagee.  From 
a  Judgm^t  for  claimant,  plaintiffs  appeaL 
Affirmed. 

Tidwell  ft  EGsmple.  ftar  appAUanCi.  Wert  ft 

Lo^nne,  for  ajveUeei 

SAYBB,  J.  Plain tlflb  in  error  procured  an 
execution  to  be  levied  upon  two  mules  for 
the  satlshctlon  of  a  Judgment  which  they 
had  recovered  against  Bibb.  The  moles  were 
in  the  poBsesBlon  of  the  deCoidant  The  ot' 
fleer  Indorsed  his  return  upon  the  execution 


asfoUows:  "Blzecntedbylevytavononeblack 
mare  mole  and  one  black  horse  mule,  and 
one  set  of  harness,  e«  t2ie  property  of  defmd- 
ant  John  W.  Bibb,  this  June  16,  1906w  This 
levy  was  made  subject  to  smtgage  or  Um 
of  J.  W.  WUhlte  on  the  above-described  prop- 
erty, and  only  the  title  and  interest  of  de- 
fMidant  Is  levied  upon.*'  Wtlhtte  Interposed 
his  claim  mder  the  atatute,  claiming  under 
ft  mortgage  past  due,  and  took  the  propoly 
upon  the  ajqiroval  of  a  forthcoming  bond 
which  tie  tendered.  Be  then  returned  the 
animals  te  Bibb,  who  was  his  tenant,  cultl- 
vatlng  a  crop  upon  bis  land.  On  the  trial  it 
was  adjudged  that  the  moles  were  the  prop- 
erty of  Hie  claimant  The  value  of  the  ani- 
mals ynM  assessed,  as  was  the  balance  due 
on  the  mortgBge  debt  It  was  further  ad- 
Judged  that  the  claimant  flave  and  recover 
of  the  plaintiffs  the  amount  of  the  mortgage 
debt  upon  plaintiffs  taking  charge  ot  tte 
property.  No  objection  Is  taken  to  the  frame 
of  the  Judgment  It  la  accepted  as  a  proper 
dispoeiUim  of  the  Issues  formed  uoAer  aec- 
tkm  6048  of  the  Code  of  1907,  aa  determined 
by  the  Jury. 

PlalntlffB  tn  execution  off^ed  to  show  the 
value  of  the  use  or  hire  of  the  animals  from 
the  date  of  Uie  levy  to  the  time  of  the  trial. 
The  inslBtence  is  that  from  the  fact  that  the 
mortgagor  was  l^t  in  possession  of  the  sp- 
orty after  the  law  day  of  the  mortgage  and 
possession  was  restored  to  him  by  the  mort- 
gagee upon  the  execution  of  die  forthcoming 
bond,  the  Jury  might  Infer  that  the  parties 
to  the  mortgage  had  agreed  upon  a  postpone- 
ment of  the  taw  day,  in  which  event  the  levy 
of  execution  effected  a  lien  upon  the  usnfnict 
of  tiie  property  from  the  date  of  the  levy 
nntU  the  arrival  of  the  defored  law  day.  as 
well  as  upon  the  equity  ot  redemption.  Har- 
blnson  T.  HaneU,  19  Ala.  763,  Is  rdled  ivon. 
But  that  case  does  not  sustain  the  conten- 
tion, miere  an  execatlon  against  the  mort- 
gagor was  levied  upon  slaves  subject  to  a 
mortgage  not  yet  due.  After  the  levy  the 
mortgagee,  in  advance  itt  tb»  lav  day  and 
witii  the  consent  of  the  mortgagor,  converted 
the  slaves  Into  mon^.  On  an  acooanttog  be- 
tween the  parties  in  Intmst  the  court  held 
that  the  mortgagee  must  acoount  to  tira  exe- 
cution creditors  for  the  value  of  the  hire  of 
the  slaves  from  the  data  ot  tbe  sale  to  the 
law  di^  ct  the  mortgage  But  there  waa  no 
redncthm  of  the  mortgage  debt  On  the  con- 
trary, the  mortiragee  mm  bdd  to  be  endtled 
to  satlsfiictlott  ct  Us  debt  In  foil,  and  was 
held  to  account  for  the  balance  or  son^ns 
only.  In  the  case  at  bar  tlie  mntfagee's 
indefinite  Indulgence  of  the  mortgagor  by 
leaving  the  pnqierty  wltti  him  after  tb^  law 
day,  which  at  beet  was  all  the  evideooe  reUed 
on  by  appdlant  traded  to  show,  did  Bat  de- 
stroy the  fomiar*a  ritfit  to  pasatsrioa  vheo' 
ever  he  chose  to  assert  It,  nor  did  It  create  a 
leviable  interest  In  the  mortgagor.  Fitfds  v. 
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waiiami,  81  Ala.  B02,  8  SostlL  808;  Jocdan 
r.  WeUa.  IM  Ala.  888.  X8  Soutli.  23.  The 
only  poaslUe  purpose  of  tht  erldence  offered 
In  the  case  at  hand  waa  to  reduce  the  mort 
gagm'a  IndtiitedneaB  to  the  mortivBee  by  the 
▼aine  of  the  nae  or  hire  <tf  Ihe  anfanaht  pend- 
ing the  eult,  and  thoa  relieve  lOo  tanto  the 
equity  of  redemption  acquired  by  the  levy  tut 
the  execution  and  the  proceedings  had  for 
the  trial  of  the  right  of  property  under  the 
statuteu  Plaintiff  acquired  no  Interest  In  the 
property  except  by  the  lery  of  execution. 
Therenpon  the  claimant  had  the  right  under 
the  statute,  whether  his  mortgage  debt  was 
Oiea  dne  ot  not,  to  interpose  his  claim  and 
acquire  posseaaion  of  the  pn^ierty  for  the 
jMVtectbm  of  his  Uen  or  tltl&  This  rli^t  he 
exerdsed.  But  hla  possession  pudlng  the 
trial  of  the  of  pn^wty,  thus  acquired, 
must  be  o<Hisld«ed  aa  the  possession  of  the 
law.  McL»nore  Bedhow,  19  Ala.  76;  Ka- 
pler T.  GnU  City  Paper  CO.,  04  Ala.  343. 
The  clahDont  mortgagee  was  not  responsible 
tor  the  usufruct  of  the  prc^erty  pending  such 
possession.  His  only  responslUllty  was  that 
the  property  sbonld  be  forthcoming  at  the 
end  of  the  suit  according  to  the  terms  of  his 
b<md.  This  reeponslblli^  -was  ndther  ex- 
tended nor  limited  by  the  committal  of  the 
property  to  the  mortgagor  as  hts  bailee  pend- 
ing the  suit.  The  execution  creditor  had  un- 
der the  judgment  rendered  all  he  was  ra- 
tified to  take  by  Tlrtue  of  his  levy.  There 
was,  consequmtly.  no  error  In  excluding  the 
evidence,  nor  in  refusing  the  general  charge 
requested  by  the  i^alnUfl  in  execution. 
Afilnned. 

DOWDBLL.  a  J.,  and.  SIMPSON,  X,  con- 
cur. McCLELIjAN,  J.,  concurs  in  tiie  con- 
clusion. 


OAINBS  T.  BTATB. 

(Supreme  Cotirt  of  Alabama.    Jane  9.  1910.) 

Bafe  (S  48*)— Psosecution— Adhission  of 
Evidence— Complaints  bt  Pbosecotbix. 
While  testimony  of  complalDts  by  females 
of  havbtf  bcoi  ravished  is  admlstfble  in  evi- 
dence in  a  prosecution  (or  the  offense  in  comV 
oration  of  prosecutrix's  testimony,  espedsllv 
when  they  are  part  of  the  res  gwtx,  sndi  evi- 
dence is  limited  to  the  fact  that  the  complaint 
was  mad^  and  d^ails  tiiereof  kn  not  adiidssi- 
hie  even  to  identify  the  penon  chained, 
so  that  testimony  hf  proeecatnx's  sister  od  di- 
rect examination  that  prosecutrix  told  her  of 
accused's  nlng  to  bed  with  her  and  ravishing 
her,  ud  of  her  reslstaaoe.  was  not  admlsdlde ; 
neither  the  witness  nor  prosecotrix  having  been 
impcadied. 

rm  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  »  m-Wi  Dec;  Dig.  i  48.*] 

Appeal  from  Circuit  Court,  CXebnme  Coun- 
ty; John  pi^ham.  Judge. 

Columbus  Qalnes,  allaa.  etc.,  was  convicted 
of  rape,  and  he  appeals.  Reversed  and  re- 
manded. 


GAS 

B^uoc,  Acker,  IHzon  ft  BlaAmon,  for  appel- 
lant. Alexander  M.  Qarfoer,  Atty.  Gen.,  for 
the  State. 

MATFIMJD.  J.  Dtfendant  was  Indicted 
for  rape  upon  Fannie  Turner,  who  testlflecl 
that  the  crime  was  committed  In  the  house 
of  the  defendant,  about  midnight,  when  de- 
fendant crept  tDto  the  bed  with  prosecutrix 
and  ravished  her;  that  she  was  sleeping  In 
a  bed  hy  herself,  but  in  the  same  room  with 
defendant  and  his  wife,  who  was  Fannle's 
sister.  Fannie  further  testlfled  that  she 
fought  def^dant  and  cried,  and  called  to  her 
sister,  but  that  her  sister  did  not  ansirer; 
that  defendant  remained  In  bed  with  her 
about  10  mlnntes,  and  then  went  back  to  bed 
with  his  wife;  that  she,  Fannie,  soon  went 
to  sleep,  and  slept  till  the  next  morning, 
when  she  got  up  and  went  home,  which  was 
about  a  quarter  of  a  mile  from  defendant's 
home;  tliat  about  10  o'clock  that  day  she 
told  her  Bister,  Ethel,  about  defendant's  rav- 
ishing her.  The  state,  over  the  objections 
and  exceptions  of  defendant,  was  allovred  to 
prove  by  Ethel,  on  her  direct  examination, 
the  details  of  the  crime  as  told  to  her  by 
Fannie — of  tbe  defendant's  going  to  bed  with 
her  and  ravishing  her,  and  of  -her  fighting 
him  and  not  consenting  to  the  intercoorse. 
This  was  clearly  reversible  error.  There 
was  no  attempt  to  impeach  the  prosecutrix 
nor  the  witness  Ethel;  hence  there  was  no 
occasion  to  corroborate  the  testimony  of 
either,  by  such  hearsay  testiniony.  It  is  true 
that  complaints  by  women  and  girls  of  hav- 
ing been  ravished  are  admlssible  In  evidence, 
eepedally  so  when  they  are  a  part  of  the  rea 
gestae;  but  th^  are  .received  in  corroboration 
of  the  testimony  of  the  prosecutrix  only  as 
proof  of  the  fact  that  such  complaints  were 
made.  The  details  or  partlcnlars  of  the  com- 
plaint cannot  be  shown  In  -the  first  instance 
by  the  state.  Iflnute  drcnmstances  of  tbe 
event  are  not  admlsstble.  Proof  by  third  par- 
ties as  to  complaints  by  the  prosecutrix  is 
limited  to  the  fact  of  the  complaints  enly. 
Indeed,  the  prosecutrix  will  not  be  allowed 
to  detail  what  she  has  told  third  parties  as 
to  what  occurred  at  the  time  or  place  of  the 
crime.  Of  course,  she  may  testify  to  such 
occurrences  as  IndqpendMt  facts  and  as  a 
part  of  the  res  gestm,  but  she  will  not  be 
permitted  to  testify  as  to  what  she  related  to 
third  parties  concerning  the  -details  of  the 
occurrences.  In  such  cases  she  is  not  allowed 
to  testify  that  slw  told  a  third  person  the 
name  of  the  person  who  .had  ravished  her. 
It  vras  held  error  to  allow  a  witness  to  stote 
that  the  prosecutrix  told  witness  that  the 
defendant  had  raped  her.  -It  was  also  held 
error,  by  this  court,  to  allow  a  witness  to 
testi^  that  the  prosecutrix-  told  ber  what 
the  defendant  liad  done  to  her.  -Such  corrob- 
oration can  neva  be  extended  so  as  to  go 
into  the  details  of  tlie  occnrrrace— not  even 
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•o  nradi  as  to  Mentlty  tbe  penon  accused. 
The  foUowiut;  authorities  are  conclusive  upon 
tbis  propcsltfon :  Pos^  t.  State,  148  Ala. 
6i  88  South.  1019;  Oakley  t.  State,  135  Ala. 
IS. -88  South.  23;  id..  135  Ala.  29,  S3  South. 
606;  BrayT.  State.  131  Ala.  46, 81  South.  lOT; 
Bamett  t.  State.  88  Ala.  43,  8  South.  «12; 
Oriffln  T.  State,  T6  Ala.  81;  -Uiey  State, 
«S  Ala.  80;  Scott  t.  State,  48  Ala. 

For  this  error,  the  Jud^ent  of  couTlcttoi 
must  be  reversed  -uid  the  cause  remauded. 

Reversed  and  remanded. 


SIMPSON.  McCLBIiLAN.  and  BVANS.  JX, 
concur. 


P£RBTMAN  &  CO.  T.  FARMERS'  UNION 

GINNING  &  MFG.  00. 

(Supreme  Court  of  Alabama.    May  17,  1910.) 

1.  COBPOBATIOTtS  (J  518*)  —  CONTBACTS— VA- 
UDITT— BDBDEN  of  PbOOF. 

Where  a  baslness  contract,  purportiox  on 
ItB  face  to  be  executed  in  the  name  of  a  oasi- 
ness  corporation,  is  aigned  by  the  proper  oflS- 
cerfl  of  the  corporation,  the  want  ol  anthority  of 
tbe  officeiB  to  bind  the  corporation  Is  defensive 
matter  which  must  be  alleged  and  proTed,  un- 
less tbe  want  of  authority  is  affirmatively  shown 
on  face  of  the  complaint  in  an  action  on  the 
contract,  or  nnlen  It  Is  a  matter  of  Judicial 
knowledge  that  such  corporation  has  no  power 
to  make  such  a  contract. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Gent  Dig.  |  2028 ;  Dec  Dig.  I  518.*] 

2.  COBPOBATIOirS       426*)  — OOHTBAOTB  — VA- 

LIDITT. 

Where  the  purchasing  officers  of  a  corpo- 
ration had  in  the  first  instance  the  right  to 
make  a  contract  for  the  purchase  of  property 
on  behalf  of  the  corporation,  and  tbey  made  a 
contract  for  the  purchase  of  property  and  affirm- 
ed it,  the  fact  that  all  the  (Arectors  did  not 
expressly  authorize  the  purchase,  and  tiiat  they 
after  the  purchase  disapproved  it,  did  not  atfecC 
the  validity  of  tbe  contract. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1702-1704 ;  Dec.  Dig.  I  426.*3 

3.  COBPOBATIONS  (i  426*)  —  CORTEAOTS  —  Va- 
UDITT. 

Where  the  purchase  of  property  by  tbe 
president  of  a  corporation  was  made  subject  to 
the  approval  of  the  corporation,  and  the  pur- 
chase was  subsequently  approved  by  the  cor- 
poration by  officers  having  authority  so  to  do, 
the  directors  could  not  by  subsequently  with- 
drawing the  authority  from  the  officers  relieve 
the  corporation  from  llabili^,  and  disaffirm  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  IS  1702-1704 ;  Dec.  Dig.  S  426.*] 

4.  COBPOBATIONS  (8  432*)  —  OOITTBACTS  —  Va- 

LiDrrr— BuBDEN  op  Pboop. 

Where  the  complaint  in  an  action  against 
a  corporation  on  a  contiaet,  executed  in  its 
name  by  its  officers,  set  out  the  contract  and 
letters  between  the  parties  showing  a  binding 
contract  on  the  corporation,  provided  the  of- 
ficers thereof,  acting  for  it,  bad  authority  to 
bind  the  coiporation,  tbe  want  of  authority 
iBUBt  be  shown  by  special  pleas,  and  the  burden 
of  proving  the  same  was  on  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  %  1730;  Dec.  Dig.  |  43sC*] 


Appeal  from  Qtaan  Cotmty  Court;  P.  N. 
Hickman,  Ju^. 

Actl<m  by  Perrs^man  &  Cb.  against  tlie  Far- 
mers' Union  Ginning  ft  Mannfftcturlnc  Com- 
pany. Frotn  8  judgm«it  for  d^endant, 
plaintlif  appeals.   Reversed  and  remanded. 

W.  B.  Chapman,  for  apptiluit.  W.  O.  Mul- 
k^,  for  appellee. 

MATFIBU).  3.  Tbln  action  Is  assomprit 
The  con^laint  dedared  upon  the  commmi 
counts,  and  specially  upon  a  breach  ot  a  ocm- 
traet  to  pnndiase  'Vme  No.  6  Ootton  Seed 
Holler."  The  breach  of  the  contract  aU^ed 
mn  in  tbe  tailure  of  the  dtfoidant  to  re- 
c^ve  and  to  pay  for  the  huller.  as  contracted. 
The  court  sustained  demurrm  to  connts  2 
and  3,  upon  the  ground  that  these  counts  did 
not  show  affinnatlv^y  that  the  defmdant 
corporation  ever  a^roved  the  ordw  or  con- 
tract for  the  purdiase  ot  the  1iull«.  After 
demurrers  wwe  sustained  to  counte  2  and  3 
as  above  stated,  count  4  was  added;  vhicta 
count  was  like  connts  2  and  3,  but  contained 
the  additional  allegation  that  the  defendant 
corporation  approved  said  order,  and  direct- 
ed the  shilling  out  of  the  madiine  ao  pur- 
chased. The  demurrer  was  overruled  as  to 
this  coonit  and  the  case  was  tried  upon  the 
guiwal  issue  a«  to  this  special  count  and 
the  common  counts.  The  i^alntiff  proved  the 
contract  of  sale,  which  was  In  writing  and 
signed  one  Holman,  president  of  the  cor^ 
poration,  and  also  proved  that,  subsequent 
to  the  making  of  tbe  contract  of  purchase, 
the  defendant  by  letter  ordered  the  madiine 
purchased  shipped  out,  and  tibat  it  waa  ao 
shipped  out  in  pursuance  of  this  order,  and 
tiuit  tbe  defendant  refused  to  receive  it  or  to 
pay  for  it  on  Its  arrival  at  Its  destination; 
hence  this  salt 

It  appears  from  the  plalntllTs  evidence 
that  the  directors  of  the  d^endant  cwpora- 
tion.  after  tbe  purchase  and  after  the  ma- 
chine was  ordered  to  be  shipped  to  the  pur- 
chaser, met  and  disai>proved  the  purchase 
and  order  which  had  be^  theretofore  made 
by  its  president,  secretary,  treasura:,  and 
some  other  director.  The  defendant  etterei 
DO  evidence,  and  on  its  written  request  tbe 
court  gave  tb6  affirmative  charge  In  its  fa- 
vor. It  Is  ini&lsted  that  the  court  erred  in 
sustaining  demurrers  to  counte  2  and  3,  and 
In  giving  the  afl3rmatlve  diarge  for  the  de- 
fendant 

The  court  was  clearly  In  errw  in  both  in- 
stances. Neither  of  the  counts  was  subject 
to  the  demurrer  Interposed.  If  tbe  contract 
of  purchase  was  unauthorized  by  the  di- 
rectors of  the  corporation — that  ts,  if  tbe 
president  and  secretary  and  treasura'  of  the 
corporation  had  no  authority  to  bind  tbe 
coriwratlon  in  the  pranlses — this  was  de- 
fensive matter  which  ougbt  to  have  been  set 
up  and  proved  by  the  defradant   Tbe  cost- 
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tracts  and  ordm  saed  on  paiported  on  Oielr 
faces  to  be  executed  In  the  name  of  the  cor- 
ponitlonf  and  wore  signed  by  the  proper  offl- 
cera  at  the  corporation.  If  the  contract  was 
ultra  Tires,  or  If  the  officers  bad  no  anthorl^ 
to  bind  the  corporation  In  the  premises,  this 
was  matter  tor  special  pleas,  and  not  ground 
of  demnrrer.  There  was  no  proof  to  show 
that  ttiese  partlcolar  pnrdLaslng  oSBmete  of 
the  corporatlim  did  not  have  authority  to  act 
for  and  Und  the  corporation  In  the  premises. 
The  most  that  Is  shown  Is  that  all  the  di- 
rectors did  not  ei^ressly  authorize  the  par* 
ticnlar  purchase  or  order,  and  that  they  did. 
In  meeting  after  the  pnrdiase  and  oHSer 
were  made^  dlaanvore  and  attempt  to  <U»- 
affirm.  This  they  could  not  do,  so  as  to  bind 
tlie  plaintiff,  if  the  purchasing  officers  had 
in  Oie  first  Instance  the  rlgbt  to  make  the 
contract  and  the  right  to  approve  and  affirm 
It :  and  they  did  so  affirm  It,  and  order  the 
goods  shipped,  before  the  directors  met  and 
disaffirmed  the  sale.  While  the  imrchase  or 
order  given  by  the  president  for  the  com- 
pany was  orlgtfiaUy  made  subject  to  the  ap- 
proral  of  the  defendant  corporatkm.  It  was 
snbsequeutly  approved  by  it,  If  the  officers  of 
the  corporation  had  the  authority  to  approve 
it  a&d  thus  to  bind  the  company— and  there 
is  no  proof  they  did  not,  at  that  time,  have 
such  authority.  And  If  they  had  It,  the  di- 
rectors could  not,  by  subsequently  withdraw- 
ing such  autiiorl^  from  such  officers,  relieve 
the  corporation  and  diaaffirm  and  annul  a 
contract  which  they  had  properly  made,  and 
whldi  did  bind  the  corporation  at  the  time 
it  was  made. 

The  evidence  as  to  the  authority  of  these 
<tfBcer8— the  presldait,  secretary,  treasurer, 
and  general  manager — to  bind  the  corpora- 
tion was  not  BO  condnslTe  as  to  warrant  the 
coort  in  giving  the  afflrmatlTe  dkarge  for  the 
defradant  The  contract  sued  (hl  vras  In 
writing,  and  properly  signed  the  corpora- 
tlon,  and  contained  an  express  stipulation 
that  the  order  was  not  subject  to  counter- 
mand, thouf^  It  was  subject  to  the  approval 
of  the  corp(»«tion;  and  the  counts  allied, 
and  the  proof  tended  to  show,  that  it  was  so 
approved,  and  that  the  propwty  was  to  be 
shipped  in  pursuance  of  the  original  contract 
of  purchase.  The  counts  did  not  contain  con- 
dnslons  as  to  these  matters.  They  set  out 
the  contract  and  tetters  In  full,  which  clearly 
showed  a  binding  contract  upon  the  corpora- 
tion, provided  the  officers  of  the  corporation, 
acting  for  It,  had  the  authority  to  bind  the 
corporation  In  the  premises.  If  they  bad  no 
such  authority  this  was  a  matter  to  be  shown 
by  special  pleas,  and  as  to  wbi<^  the  burden 
of  proof  was  on  the  defendant. 

This  court,  quoting  from  the  text-books,  baa 
announced  the  following  proposltioDs  of  law 
whldi  are  applicable  to  this  case:  •  •  • 
•In  the  ordinary  dealings  of  trading  corpora- 
tions, and  witliln  the  scope  and  purview  of 
their  cfliartered  powers,  the  same  intendments 
and  Implications  arise,  as  would  spring  out 


of  similar  acts  or  conduct  of  natural  persons.' 
Tenn.  B.  T.  Cb.  v.  Kavanau^,  93  Ala.  S29, 
9  Soutii.  396;  Ga.  Pac.  B.  Go.  v.  Propst,  S3 
Ala.  018,  3  South.  764.  Horawets  biys  down . 
Oie  princ^e  that  a  corporation  has  implied 
antiiority  to  conduct  Its  business  on  liberal 
prlnd^es,  and  may  generally  do  what  an  in- 
telUgeDt  man  would  do,  undw  similar  dr- 
cumstances.  1  Morawets  on  Corpwations,  1 
365;  1  Am.  &  Stag.  Vtacyc  of  Law,  860. 
While,  therefore,  the  officers  of  a  corpora- 
tion are  not  free  from  all  obedience  to  form, 
so  as  to  be  independent  of  the  governing 
body,  and  cannot  perform  acts  whldi  are  ul- 
tra Tlrea,  and  while  there  are  many  things 
which,  if  they  do,  wlU  not  be  recognised  as 
binding  on  ttielr  principals,  yet,  while  they 
act  in  the  line  of  the  business  of  thdr  com- 
panies, without  express  auOiorlty,  but  mani- 
festly for  their  Interests,  It  wHl  require  but  ]i^ 
tie  to  show  the  approval  or  ratiflcatlon  of  the 
companies."  2  Mor.  on  Corp.  S  67B;  Bibb  v. 
Hall  &  Fariey,  101  Ala.  98,  9«,  14  South.  98. 

Again,  In  the  case  of  Arrington  v.  S.  &  If. 
By.  Co.,  96  Ala.  434, 11  South.  7,  the  authori- 
ty of  a  corporation  to  make  a  certain  con- 
tract sued  upon,  was  the  question  for  consid- 
eration, and  upon  tlilB  theory  a  demurrer 
was  Interposed  and  sustained  to  the  com- 
plaint; and  the  court,  speaking  through 
Stone,  0.  J.,  said:  "If  the  demurrer  was  sus- 
tained on  the  Idea  that  the  complaint  fail- 
ed to  aver  that  the  construction  of  the 
branch  road  had  been  ordered  first  by  a  res- 
olution of  the  board  of  directors  and  then 
by  a  majority  in  value  of  tbe  stocbbolderH, 
this  was  an  error.  That  prerequlaite,  it 
omitted,  was  defensive  matter.  Acts  done  by 
the  corporation,  which  presuppose  the  ex- 
istence of  other  acts  to  make  them  legally 
operative,  are  presumptive  proofs  of  tbe  lat 
ter." 

The  Snprone  Court  of  tbe  Cntted  States 
In  the  case  of  Bank  of  U.  S.  v.  Dandridge,  12 
Wheat.  64,  6  L.  Eld.  562,  speaking  to  the  same 
subject,  announced  the  same  propositions  as 
follows:  "Persons  acting  publicly  as  officers 
of  tbe  corporation  are  to  be  presumed  right- 
fully In  office;  acts  done  by  the  corporatimi, 
which  presuHKwe  the  existence  of  other  acts 
to  make  them  l^ally  operative,  are  presump- 
tive proofs  of,the  latter.  •  •  •  if  officers 
of  the  corporation  openly  exercise  a  power 
which  presupposes  a  delisted  authority  for 
tbe  purpose,  and  other  corporate  acts  show 
that  the  corporation  must  have  contemplated 
tbe  legal  existence  of  such  authority,  the 
acts  of  Buch  officers  vrill  be  deemed  rightful, 
and  the  delegated  authority  will  be  presum- 
ed. In  short,  we  think  that  the 
acts  of  artiflclal  persona  afford  the  same  pre- 
sumptions as  the  acts  of  natural  persona. 
£)ach  affords  presumptions,  from  acts  done, 
of  what  must  have  preceded  them,  as  mat 
ters  of  right,  or  matters  of  duty." 

The  case  probably  nearest  In  point  Is  that 
of  Allen  V.  West  Point  M.  &  M.  Co.,  132  Ala. 
294,  296^  81  South.  462.  That  was  an  action 
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on  a  note  parporttng  on  its  &ce  to  be  execut- 
ed hy  the  corporation,  as  did  tbe  contract 
saed  on  In  this  case.  The  court,  In  that  case, 
speaking  of  the  euthorlt;  of  officers  of  the 
corporation — the  president,  and  the  secretary 
and  treasurer — to  make  the  note,  used  the 
following  language:  '"Hie  note  does  not  dis- 
close on  Its  face  that  it  Is  ultra  vires  and 
a  nudum  pactum,  but  appears  to  be  prop- 
erly executed  as  a  binding  obligation  of  the 
company.  It  Is  well  settled  that  capacity  to 
make  contracts  necessary  and  proper  to  en- 
able a  corporation  to  accomplish  the  purposes 
of  Its  creation,  is  an  Inddoital  corporate 
power.  'There  is  no  presumption  of' install- 
ty,  or  abuse  or  excess  of  power  attaching  to 
its  contracts.  Prima  facie  they  are  valid, 
and  tbe  burden  of  showing  the  invalidity 
rests  on  those  imp^chlng  them.'  Ala.  O.  L. 
Ins.  Go.  V.  The  C.  A.  &  M.  Ass'n,  54  Ala.  76 ; 
Boulware  v.  Davis,  90  Ala.  207  [8  South.  84^ 
9  L.  B.  A.  601];  4  Am.  &  Eng.  Bncy.  Law  (Ist 
Ed.)  222."  In  other  words,  tbe  law  is  that  the 
power  of  a  given  business  corporation  to 
make  an  ordinary  business  contract  sued  on 
is  defensive  matt^,  unless  the  want  of  such 
power  is  affirmative  shown  on  the  face  of 
the  complaint,  declaration,  or  bill  of  com- 
plaint, or  It  is  a  matter  of  Judicial  knowledge 
that  sudi  corporation  has  no  such  power. 

Likewise,  the  capacity  or  authority  of  the 
officers  to  execute  contracts  In  behalf  of  an 
ordinary  business  corporation.  In  an  action 
ui>on  contract  purporting  to  be  executed  In 
the  name  of  such  corporation,  by  such  offi- 
cers, is  defensive  matter,  and  must  be  raised 
by  special  plea,  unless  the  lack  of  such  au- 
thority or  power  is  affirmatively  shown  on 
the  face  of  the  complaint,  declaration,  or  bill 
or  unless  it  be  matter  of  Judicial  knowledge 
tliat  such  officers  have  no  such  capacity  or 
authority  to  bind  the  corporation. 

The  effect  of  all  the  rulings  of  the  trial 
court  was  to  reverse  the  order  of  pleadings, 
and  to  place  the  burden  of  proof  as  to  the 
diluted  question  upon  the  wrong  party. 

The  Judgment  is  reversed,  and  0»  cause  is 
remanded. 

Reversed  and  remanded. 

SIUPSON,  ANDERSON,  and  8AYRB,  JJ., 
concur. 


STAPLERS  V.  STEED. 

(Sopreme  Oourt  of  Alabama.    Hay  12,  1910.) 

1.  PLXADmo  (I  106*)— Plea  xn  Abatehbiit^ 
Besioehck  or  Defendant. 

Oocle  1907.  I  6110,  providei  that  actions  on 
contracts  shall  be  brought  in  tbe  coimty  of  the 
reaidence  of  defendant,  and  that  all  peraonal 
actions,  if  defendant  has  a  residence  within  tbe 
statR,  may  be  brou^t  in  the  county  of  bis 
residence,  or  tht  county  In  wbfdi  the  act  com- 
plained of  occurred.  Beld  that.  In  an  action  for 
negllgcace  against  a  resident,  a  plea  In  abate* 
ment  that  at  the  tims  of  the  commencemeDt  of 


the  suit  defendant  was  not  a  recent  of  C 
county  in  which  the  action  was  htongbt,  bat  a 
resident  of  another  coonty  wlwrs  he  then  re- 
sided, was  bad  on  demurrer. 

[Ed.  Note.— For  other  caaai^  see  Pletding,  Deb 
Dig.  S  106.*] 

2,  Appeal  and  Ebror  ({  1040*)  —  Review — 

HABMLESS  EBBOK— GBNBRAI.  DniUBBBB  TO 
FUA. 

Where  a  plea  was  Incapable  of  amendment 
SO  as  to  make  it  good,  the  technical  error  in- 
volved in  sustaining  a  general  demoxrer  tliereto 
was  unavailable  for  reversal. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  40^^1105;  Dee.  Dig.  | 
1040.«1 

8.  PHTBIOIAHfl  Aim  SUBOBOm  Q  15*V— Ybixb- 

xir  ABIES— Neoxioencb. 

Where  a  veterinary,  preparatory  to  cauter- 
izing a  spavin,  so  netrllgently  threw  the  animal 
as  to  rapture  its  dlaphram,  from  which  it  short- 
ly thereafter  died,  the  throwing  of  the  animal 
constituted  a  part  of  the  treatment  so  as  to 
entitle  plaintiff  to  recover  for  negligence  and 
unskillfolness  In  performing  it 

[Ed.  Note.— For  other  cases,  see  nustdans 
and  Surgeons,  Dec  Dig.  |  15.*] 

4.  EviDBNOB  (I  472*)— NoNEXPEBTS— Ornnon. 

A  nonexpert  wno  had  often  seen  hones 
hobbled  and  thrown  In  a  way  to  prevent  injury, 
and  whose  observation  had  covered  12  or  13 
years,  was  entitled  to  testify  as  to  the  proper 
way  to  throw  a  horse  so  as  not  to  injure  it 
but  could  not  testify  that  a  method  used  ,was 
negligent;  that  being  for  the  Jury. 

[Bid.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Si  2186-2105;  Dec.  Dig.  |  472.*] 

Appeal  from  day  County  Court;  W.  J. 
Pearce.  Judge. 

Action  by  O.  L.  Steed  against  W.  D.  Staple* 
for  damages  resulting  from  tbe  killing  of  a 
horse.  Judgment  for  plaintiflt,  and  d^wd- 
ant  aj^Kala.  Beversed  and  ronanded. 

The  case  made  by  the  pleading  and  pnxtf 
is  BulBciaitly  stated  in  the  opinion,  ^e 
plea  referred  to  Is  as  fallows :  *^at  at  the 
time  of  the  commencemoit  of  this  suit  he 
was  not  a  resldoit  cttlsen  of  Clay  county, 
Alabama,  bnt  that  defendant  was  at  such 
time  a  resident  citlzoi  in  the  dty  ot  Annis- 
ton,  county  of  Calbonn,  state  of  Alabama,  at 
which  place  dtfendant  had  a  permanent  reed* 
dence  and  resides  there  at  ttits  time."  This 
plea  was  sworn  to.  and  soi^^ht  to  abate  tiie 
action.  The  demurrers  filed  to  this  plea  are 
as  follows:  "(1)  For  that  same  la  no  defraise 
to  this  cause  of  action.  In  tiut  the  same  is 
in  tort  and  satd  plea  is  no  answa.  (2)  For 
that  this  Is  not  an  action  ex  contractD  bat 
is  an  action  In  tort  and  said  plea  is  do  de- 
fense." The  other  facts  are  snffldently  stat- 
ed in  the  opinion. 

Blddle,  Ellis  &  Eell^  for  appellant  Wbat- 

ley  &  Cornelius  for  appellee. 

SATBE,  J.  The  plea  of  defendant's  non- 
residence  was  without  merit  Code  1907,  | 
6110;  Hoge  v.  Herzberg,  141  Ala.  439,  37 
South.  581.  The  demurrer  was  probably  gen- 
eral; but  if  so  the  plea  was  incapaMe  of 
am»idment  so  as  to  make  it  good  and  the 


•Vw  stlMr  ONHB  see  ssB*  twie  asd  seoUea  NXniBBB  la  Dso.  4  AsL  Dl^  1M7  ts  dat%  *  B^ectsr  ladsus 

Digitized  by  Google 


BROWN  T.  POWERS. 


647 


technical  wror  loTolved  In  suBtalnlng  a  sen- 
era!  demorrCT  cannot  avail  for  a  reverMU. 
Ryall  T.  Allen,  143  Ala.  222;  38  South.  851. 

Appellee's  complaint  was  that  Qie  defwd- 
ant,  a  veterinary  sor^n,  had  so  n^Ugently 
or  tmskUlfully  treated  his  horse  tor  a  spavin 
that  the  horse  died  as  a  result  The  com- 
plaint was  in  tort  There  seems  little  doubt 
on  the  evidence  that  the  mere  application  ot 
the  cautery  to  the  spavin  did  not  account  for 
the  death  of  the  animal  a  few  hours  there- 
after, but  that  Its  death  resulted  from  a  rup- 
ture of  the  diapbram  caused  either  by  vio- 
lently throwing  the  horse  to  the  ground, 
preparatory  to  the  application  of  the  treat- 
ment, or  by  its  struggle  to  free  Itself  from 
the  bonds  which  held  Its  feet  together  during 
the  operation.  Appellant  thinks  that  such 
being  the  case,  plaintUT  could  not  recover  as 
for  negligent  or  unskillful  treatment  But 
to  bind  and  throw  the  animal  was  a  part  of 
the  treatment  undertaken  on  the  advice  and 
under  the  direction  of  defendant  and  la  nec- 
essarily resorted  to  in  cases  where  the  ani- 
mal is  unruly  or  violoit  as  the  Jury  might 
bave  inferred  was  the  case  here.  We  do  not 
doubt  that  the  complaint  autliorlzed  a  recov- 
ery on  proof  of  negligence  or  unskillfolneas 
in  causing  the  animal  to  be  thrown  so  as  to 
produce  its  death  In  a  way  which  ou^t  to 
have  been  anticipated  as  a  probable  result 
Such  result  does  sometimes  follow,  It  seems, 
where  there  bat  been  no  lack  of  care  and 
skllL  But  in  this  case  there  waa  evidence 
which  may  well  have  afforded  inference  that 
the  place  selected  for  throwing  the  horse — 
being  on  the  side  of  a  hill,  whereas  a  level 
spot  was  available — was  so  nnsulted  to  the 
purpose  as  to  cause  the  horse  to  be  thrown 
with  unusual  and  unnecessary  violence,  there* 
by  causing  its  Injury  and  death.  Whether, 
therefore,  the  death  of  the  animal  resulted 
from  negligence,  or  was  an  accident  inevita- 
ble because  not  to  be  foreseen  In  the  exercise 
of  due  car  and  iftlll,  a  question  which 
the  court  properly  mbmltted  to  the  dedsion 
of  the  Jury. 

J.  M.  Worthy,  testifying  as  a  witness  for 
the  plaintiff,  deposed  that  he  had  often  seen 
.horses  hobbled  and  thrown  in  a  way  to  pre- 
vent injury,  that  fala  observation  covered  12 
or  13  years  In  Texas  and  Alabama,  and  that 
be  Icnew  how  to  hobble  and  throw  a  horse  so 
as  not  to  injure  it  He  had  seen  veterina- 
rians hobble  and  throw  horses,  and  himself 
had  done  so  many  times.  On  this  qualifica- 
tion this  witness  was  allowed  to  give  his 
opinion  as  to  the  proper  way  in  which  to 
hobble  and  throw  a  horse.  We  have  b^d 
that  throwing  the  horse  was  a  part  of  the 
operation  of  firing  the  spavin.  But  it  was 
not  necessary  that  this  witrmw  should  qual- 
ify as  a  veterinary  surgeon  before  being  per- 
mitted to  state  bis  opinion  as  to  the  proper 
method  of  hobblli^  and  throwli^  hctam  in 
(cneral.  .A  witness  may  have  emert  knowl- 


edge of  some  of  the  more  ordinary  affairs  of 
llf  &  The  opinions  of  mechanics  and  artisans 
are  received  as  evldmce  when  they  hav» 
gained  by  ezp^ence  an  acquaintance  with 
the  subject  not  omunon  to  others.  The  opin- 
ions of  those  skilled  in  agriculture  are  re- 
c^ved  as  to  proper  modes  of  cultivation  and 
cognate  probl«ns.  it  ia  a  common  practice 
to  allow  stock  dealers  and  graziers  to  t^- 
tify  as  experts  concerning  the  management 
of  stock  and  matters  peculiarly  within  their 
knowledge.  Jones  on  Ev,  U  3S0,  381.  The 
opinion  of  thig  witness  as  to  the  proper  way 
in  which  to  perform  the  mechanical  part  of 
the  operation  was  properly  received;  its 
weight  being  left  to  the  Jury.  But  the  wit- 
ness was  allowed  to  go  further.  He  was  al- 
lowed. In  ^ect  to  testify  that  the  operation 
Involved  in  the  case  on  trial  was  negligently 
performed.  This  was  error.  It  was  not  for 
the  witness  to  usurp  the  province  of  the  Jury 
by  drawing  that  conclusion  of  fact  upon 
which  the  Issue  of  the  case  depended.  L.  ft 
N.  V.  Landers,  135  Ala.  504,  33  South.  482. 

For  this  error  the  Judgment  must  be  re- 
versed. 

Reversed  and  remanded. 

DOWDBLL^  O.  J.,  and  AEO^BRSON  and 
McCLBLLAN,  JJ.,  concur. 


BROWN  v.  FOWBES  et  aL 
(Snpreme  Court  of  Alabama.  June  2, 1910.) 

1.  QuTExina  Title  (8  23*)— PossEssion— Nx- 
CEBsrrr. 

To  maintain  a  bill  under  the  statute  to 
quiet  title,  complainant  must  have  the  peaceable 
pORBessIon  of  the  land,  actual  or  constructive. 

[EM.  Note.— For  other  casefi,  see  Quieting  Ti- 
tle, Cent  Dig.  I  B6;  De&  Dig.  f  23.*] 

2.  Dbbds  (I  111*)— CoSBTBUCTioN— Extent  of 
Possession. 

A  deed  cannot  extend  possession  to  lands 
not  described  therein. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  316;  Dec.  Dig.  |  111.*] 

3.  EVIDBNCB  (I  390*)— PaBOL  BVIOKNCE— DE- 

80BIPTI0H  or  LANn. 

Where  a  contract  to  purchase  land  was  re- 
duced to  writing  and  executed  by  a  deed  which 
described  the  land,  complainant  In  a  suit  to 
quiet  title  could  not  show  by  parol,  over  20 
yean  thereafter,  that  he  contracted  for  and 
bou^t  other  land  than  that  described. 

[Ed.  Note^For  other  cases,  see  Evidence, 
Cent  Dig.  I  1723;  Dec.  Dig.  {  380.*] 

4.  QunrriNo  Title  (J  52*)- Subvet  of  Z«a.nd 
Atteb  Dbgbei>— Notice. 

Where  a  earrey  was  not  for  the  purpose  of 
providing  erideQce,  under  Code  1907,  {  Q02S. 
providing  that  a  survey  made  by  the  county  sur- 
veyor is  presumptive  evidence  of  the  facts  stat- 
ed, if  the  opposite  party  has  notice,  but  was 
merely  to  correctly  locate  th%  subject  of  the  de- 
cree upon  report  to  the  court  complainant  In  a 
suit  to  qniet  title  eould  have  objected  to  and 
c<mtestea  ft:  hence  the  action  of  the  chan- 
cellor In  ovdefing  a  survey,  after  decree,  with- 
out notice  to  cranplainant  was  not  error. 

[Ed.  Note.— FMr  other  cases,  see  Quieting  Ti- 
tle, Dec.  DU;.  |  52.*] 
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B.  GDSTS  (t  61*)  —  APPOBTIomCKKT  -~  DUAS- 
MOW  Of  COUKT— QUXXTEKQ  TVOX. 

Where  the  chancery  court  awarded  Uie 
CQmplainaot  in  a  eutt  to  quiet  title  relief  only  as 
to  a  small  portion  of  the  land,  it  proi>erly,  in 
Its  diBczetton,  divided  the  costs  betwesn  tiie 
parties. 

pjd.  Note,— For  other  cases,  see  Costs,  Cent. 
%  I  272;  Dec  Diff.  |  61.«] 

6.  APPEAI.  and  EbBOR  (I  1040*)— HAUfLESB 

BBBOB— OVEBBtlLINa  DEinntBEB. 

Any  error  in  overmliug  a  demurrer  to  a 
cross-bill  was  harmless,  where  complainant  got 
the  relief  to  which  he  was  entitled,  regardless 
of  the  cross-bill,  and  could  have  had  no  further 
relief,  had  there  been  no  cross-Ull. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Brror,  Gent.  Dig.  1  4100;  Dec.  Dig.  |  IMO.*] 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty; Thomas  H.  Smith,  Chancellor. 

Suit  to  quiet  title  by  Samuel  Browa  against 
Lula  G.  Powers  and  others.  From  a  decree 
granting  part  of  the  relief  demanded,  com- 
plainant appeals.  Affirmed. 

D.  B.  Oobbs,  for  appeHant  Webb,  HcAl- 
I»lne  St  Brown,  for  ai^Uees. 

ANDERSON,  J.  As  has  been  repeatedly 
held  by  this  court,  In  order  for  the  complain- 
ant to  maintain  a  bill  under  the  statute  to 
quiet  title,  he  must  have  the  peaceable  posses- 
sion of  the  land,  actual  or  constructive.  Bur- 
roughs V.  Pate,  61  South.  078,  and  cases  cited. 
The  complainant  proved  actual  possession  as 
to  a  small  portion  of  the  S.  W.  %  of  the  N. 
E.  ^4  of  section  14,  the  40  described  In  the 
bill  of  complaint,  and  as  to  which  he  was 
granted  relief.  As  to  the  other  portion  of 
said  40,  be  showed  neither  actual  nor  con- 
structive possession,  and  was  not  entitled  to 
relief  as  to  same.  The  deed  offered  by  the 
complainant  could  not  operate  to  extend  his 
possession  to  lands  not  embraced  therein. 
The  deed  did  not  purport  to  convey  the  land 
in  question,  but  related  to  a  different  40,  and 
could  not  extend  the  complainant's  possession 
to  lands  not  described  In  said  deed.  Black  v. 
Tenn.  Co.,  93  Ala.  Ill,  9  South.  537;  Smith  v. 
Keyser,  115  Ala.  455,  22  South.  149. 

Notwithstanding  this  controversy  may  be 
between  an  heir  of  the  vendor  and  the  vendee 
as  to  the  land  embraced  In  the  complainant's 
deed.  It  does  not  present  a  case  for  the  appli- 
'  cation  of  the  holding  in  the  case  of  Normant 
V.  E^urdia  Co.,  98  Ala.  181,  12  South.  454,  89 
Am.  St.  Bep.  45.  The  contract  of  purchase 
here  was  reduced  to  writing  and  consummat- 
ed by  the  execution  of  a  deed  which  describ- 
ed the  land  conveyed,  and  we  do  not  think 
the  complainant  could  be  permitted  to  show, 
by  parol,  over  20  years  after  the  deed  was  ex- 
ecuted, that  he  contracted  for  and  bought  a 
different  40  acres  of  land.  If  the  deed  mis- 
deecrlbed  the  land,  it  should  have  been  cor- 
rected In  an  appropriate  proceeding,  and  not 
by  parol  at  this  late  day  in  the  present  pro- 
ceeding. The  objections  to  evidence  Insisted 


upon  were  edther  free  from  error  or  without 
Injury  to  the  appellant 

The  only  objection  ui^ied  against  the  action 
of  the  chancellor  In  ordering  a  survey  after 
decree  was  that  the  complainant  did  not  have 
notice.  The  surv^  in  question  was  not  for 
the  purpose  of  provldii^  evidence  under  sec- 
tion 6023  of  the  Code  of  1907,  but  *as  to  cor- 
rectly locate  the  subject  of  the  decree,  was 
reported  to  the  court,  and  the  complainant 
could  have  objected  to  and  contested  same. 

The  chancery  court  properly  awarded  the 
complainant  relief  only  as  to  a  small  portion 
of  the  land,  and  had  the  discretion  to  divide 
the  cost  between  the  parties,  and  which  we 
think  was  pro[>erly  exercised.  McDanlel  v. 
Tenn.  Co.,  153  Ala.  493,  45  South.  159. 

Whether  the  demurrer  to  the  cross-bill  was 
or  was  not  properly  overruled,  it  was  of  no 
injury  to  the  complainant  He  got  tlie  relief 
to  which  he  was  entitled,  regardless  of  the 
cross-blU,  and  could  not  have  gotten  relief  to 
the  other  land,  had  there  been  no  cross-bill. 

The  decree  of  the  chancery  oourt  Is  af- 
flrmed. 

Affirmed. 

SIMPSON,  MATFIELD,  and  SAYBB,  JJ, 
concur. 


SOUTBBBN  BY.  CO.  t.  LBEL 
(Supreme  Oourt  of  Alabama.   May  19;  19ia) 
1.  Cabbibbs  (I  284*)— Gabsiaoe  om  Passkh- 

OBB6— PBOTKCTION  OV  PAS8K]«0KBS. 

It  Is  the  duty  of  a  carrier's  emi^oyte  to 
prevent,  as  far  as  possible,  use  by  passengers  of 
profane  and  Insulting  language  m  the  presence 
oi  a  female  passenger. 

[Bid.  Note.— For  other  cases,  see  Canlani,  Dee. 
Dig.  i  2S4.*J 

Z  Cabbid»  a  284*)— Oauuob  Or  PAsauf- 

GEBB. 

Though  a  rule  of  a  railroad  or  a  state  law 
prohibited  colored  passengers  from  riding  in 
the  same  coach  with  white  passengers,  this  did 
not  joBtify  the  carrier's  employ^  in  permitting 
other  paasengeiB  to  use  profane  and  indecrat 
language  In  their  effort  to  cixnpel  a  colored  serv- 
ant accompanying  a  wlilte  passenger  to  leave 
the  coacfa. 

[Ed.  Note.— For  other  eases,  see  Oarrieia,  Dea 

Dig.  8  284.*] 

3.  PjjBADiNo  i%  899*)  —  iBBun,  Pioor,  ahd' 

Vabiancb. 

If  there  Is  an  entire  lack  of  proof  as  to  any 
material  averment  of  the  complaint,  necessary 
to  a  recovery,  the  general  charge  should  be  giv- 
en, on  proper  request,  in  favor  of  defendant. 

[E)d.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  il  1339-1342;  Dea  Dig.  8  399.*] 

4.  puiadinu  (i  374*)  —  i880b8,  pboor,  and 
Vabianck. 

Where  a  ringle  count  ewtaias  several  di» 

tinct  independent  averments,  each  preeenting  a 
substantial  cause  of  action,  proof  of  either  cause 
will  authorize  a  recovery ;  but,  where  all  of  the 
averments  comMned  make  up  the  araimeBt 
one  cause  of  oetloii,  It  Is  necessary  to  prove 
each  avennent 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  i  874.*} 
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5.  Pleadinq  S  3Sd*)  —  Issues,  Psoor,  akd 
Vabiance. 

Exact  correspondence  of  allegation  and 
proof  IB  not  required ;  it  sufficing  that  one  aub- 
stantially  corresponds  with  the  other. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i  1309;  Dec.  Dig.  |  389.*] 

6.  Careiebs  fl  315*)— Injury  to  Passenoeb— 
PifADiNo— Issues,  Proof,  and  Variance. 

In  a  female  passenger's  action  against  a 
xailroad  for  damages  through  defendant's  em- 
ployes permitting  other  passeDgers  to  use  of- 
IvtMYe  language,  in  an  eHort  to  compel  plain- 
tifTs  colored  servant  to  leave  the  car,  an  alle- 
gation that  plaintiff's  condition  was  so  feeble  as 
to  be  open  to  ordinary  observation  <mly  affected 
the  gravl^  of  driendant's  negligence,  and  fail- 
ure to  proTC  the  same  was  not  fatal  to  the  ac- 
tion. 

[Ed.  Note.— Fw  other  oases,  see  Oarrien,  Dec. 
Dig.  S  &15.*] 

Appeal  from  Olrcolt  Court,  Wllcox  County; 
B.  M.  Miller,  Judge. 

Action  by  Lillian  C.  Lee  against  the  South- 
ern Railway  Company.  Judgment  for  plaln- 
tUt,  and  defendant  appeals.  Affirmed. 

The  substance  of  the  complaint  is  suffi- 
ciently set  out  In  the  opinion.  The  third  plea 
tnterpoeed  by  defendant  Is  aa  follows:  "For 
farther  answer  to  plaintifTs  complaint,  and 
each  count  thereof,  severally  and  separately, 
this  defendant  says:  Actio  non;  for  it  says 
that,  at  the  time  of  the  alleged  grlCTances 
and  happenings  on  said  train,  the  plaintiff 
was  riding,  and  had  with  her  on  the  flrst- 
class  coach  reserved  for  white  passengers  a 
negro  boy  or  young  man;  that  the  other 
passengers  on  said  train  objected  to  the  said 
negro  riding  In  the  coach  so  reserved  for 
white  passengers,  as  they  bad  a  right  to  do, 
and  on  account  of  plaintiff's  wrongful  fail- 
ure or  refusal  to  have  the  said  negro  moved 
out  of  said  coach  and  into  the  coach  or  com- 
partment reserved  for  colored  passengers,  the 
said  white  passengers  Indulged  In  conduct 
and  language  to  Induce  the  said  negro  to  get 
out  of  said  car  and  go  into  the  car  for  col- 
ored people.  And  defendant  avers  that  by 
reason  of  the  breach  of  her  duty  as  a  passen- 
ger by  plaintiff,  in  bringing  or  keeping  the 
said  negro  In  said  car,  the  said  language 
and  conduct  was  indulged  In  by  said  alleged 
male  passengers."  Plea  5  alleges  the  same 
state  of  facts,  with  the  additional  allegation 
that  under  and  by  virtue  of  the  laws  of  Ten- 
nessee it  is  provided  In  substance  and  legal 
effect  that  negroes  and  white  passengers 
shall  ride  In  separate  coaches  and  compart- 
ments, and  not  in  the  same  compartments  or 
coaches. 

PettDS,  Jeffries,  Pettus  ft  FnUw,  for  appel- 
lant. Daniel  Partridge  Jr.,  and  N.  D.  God- 
bold,  for  appellee. 

SIMPSON,  J.  This  action  was  brought 
by  the  appellee  against  the  appellant,  on  the 
contract  between  the  appellee,  as  a  passen- 
ger, and  the  appellant.   The  case  was  sab- 


mltted  to  the  jury  on  the  first  and  second 
counts  of  the  amended  complaint  The  first 
couDt  sets  out  the  contract,  by  which  the 
defendant  undertook  to  carry  the  plaintiff 
from  Pine  HUl,  In  Wllcox  county,  Ala.,  to 
Lenoir,  In  North  Carolina,  and  return,  and 
alleges  that,  on  the  return  trip,  at  a  point  be- 
tween KnoxTille  and  Chattanooga,  In  the 
state  of  Tennessee,  the  servants  or  agents 
of  the  defendant  failed  "to  use  ordinary  dili- 
gence to  preserve  order  among  certain  male 
passengers  who  were  then  and  there  en- 
gaged In  disorderly  conduct  on  said  train, 
but,  to  the  contrary,  did  negligently  allow 
or  permit  said  male  passengers  •  •  •  to 
engage  in  disorderly  conduct,  to  use  obscene. 
Indecent,  threatening,  profane,  and  insulting 
language  In  the  presence  and  hearing  of 
plaintiff  and  In  close  prlxlmity  to  her";  that 
said  conduct'  was  known  to  said  servants,  or 
by  the  use  of  proper  care  could  have  been 
ascertained  and  prevented;  that  plaintiff  Is 
a  woman  and  was  In  a  weak  and  debilitated 
condition,  which  was  known  to  said  servants, 
or  could  have  been  seen  by  them  by  tbe  use 
of  ordinary  powers  of  observation;  that  said 
language  and  conduct  was  reasonably  cal- 
culated to,  and  did,  greatly  terrify,  alarm, 
frighten,  and  injure  plaintiff,  and  as  a  prox- 
imate consequence  thereof  she  suffered  a 
complete  physical  collapse,  fainted,  etc.,  and 
suffered  serious  consequoices,  which  are  set 
out  The  gravamoi  of  tbe  second  count  is 
that  the  car  was  greatly  crowded,  that  it  was 
Impossible  for  the  servants  and.  agents,  by 
reason  of  the  inadequate  number  of  the  same, 
to  perform  the  duties  of  caring  toe  and  pro- 
tecting tbe  passenger^  and  to  meet  the  needs 
of  ordinary  condltlims  of  travel;  bnt  It  goes 
Ml  to  allege  that  said  sarvants,  by  the  use 
of  due  diligence  conld  have  leaned  of  the 
disorderly  conduct  dt&,  and  prevented  the 
injury,  but  that  defendant  failed  or  Delected 
to  provide  an  adeqnate  nuoabra-  of  servants 
to  meet  tbe  needs  of  ordinary  conditionB  of 
traveL 

There  was  no  error  in  snstainlng  the  de- 
murrer to  plea  8  interposed  hj  tbe  defendr 
ant  Said  plea  does  not  allege  or  show  that 
there  was  any  law  or  rule  prohibiting  color- 
ed passengers  from  riding  <»i  tbe  same  coacb 
with  white  passengm,  and,  if  there  was  sncb 
a  law  or  rule,  that  would  not  Justify  tbe  em- 
ployes of  defendant  in  charge  of  said  coach, 
to  permit  passengers  to  use  profane,  obscene, 
and  indecent  language  in  the  presence  of 
female  passosgers.  That  is  not  the  way  to 
enforce  such  a  rale. 

There  was  no  error  in  sustaining  the  de- 
murrer to  plea  6.  While  it  Is  Bometlmes  stat- 
ed that  a  carrlOT  is  not  liable  for  mere  rude- 
ness of  one  passenger,  to  another,  which  does 
not  amount  to  a  breach  of  the  peace,  and  the 
Illustrations  generally  given  are  such  as  rude- 
ness, by  passengers,  in  passing  out  of  a  car 
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by  pnahlng  others,  etc  (2  Hnbdilnaon  on 
Carriers  [3d  Ed.]  f  983.  and  notes),  yet  lia- 
bility for  the  mere  rudeness  of  a  passenger, 
and  liability  for  the  negllgMice  of  the  serv- 
ants of  the  carrier,  In  permitting  the  contin- 
uance of  said  rudeness,  are  two  entirely  dif- 
ferent propositions.  The  laws  of  the  differ- 
ent states,  and  the  respect  which  public  opin- 
ion demands  for  females  in  this  country, 
show  that  It  Is  an  offense,  sometimes  pun- 
ishable criminally,  for  a  man  to  use  pro- 
fan^  indecent,  obscene,  and  insulting  lan- 
guage in  the  presence  of  females,  and  it  Is 
the  duty  of  the  carrier,  as  far  as  possible, 
to  prevent  such  offenses.  Even  If  It  was 
mere  rudeness  on  the  part  of  those  who 
used  the  language,  yet,  if  the  servants  of 
the  defendant  allowed  or  permitted  the  con- 
tinuance of  such  language  in  the  presence  of 
the  female,  It  was  a  breach  of  the  obliga- 
tions of  Its  contract  2  Hutchinson  on  Car- 
riers (3d  Ed.)  H  982,  064;  6  Oyc.  pp.  602,  603, 
and  notes;  Houston,  etc,  R.  Co.  v.  Perkins,  21 
Tex.  av.  App.  608»  52  S.  W.  124.  If  said 
law  was  operative  as  to  plaintiff,  or  to  said 
negro  boy,  the  proper  remedy  would  be  for  the 
parties  objecting  to  appeal  to  the  conductor,  or 
other  servant  of  the  defendant,  to  have  the 
negro  removed,  and  when  they  undertook  to 
enforce  it,  by  the  use  of  effusive,  profane, 
and  Indecent  epithets,  it  was  the  duty  of 
the  sen-ants  of  the  defendant  to  use  their 
auttaoriry  to  prevent  them  from  using  such 
langaage  in  the  presence  of  the  female  pas- 
senger, and,  if  It  could  not  be  prevented  in 
any  other  way,  to  eject  them  from  the  coach. 
If  the  flagman  could  not  prevent  It,  It  ^as 
his  duty  to  call  the  conductor  at  once. 

The  case  of  N.  O.  &  N.  E.  R.  Co.  v.  Jopes, 
142  U.  S.  18,  25. 12  Sup.  Ct  109, 35  L.  Bd.  919, 
has  no  application  to  this  case.  In  that  case 
It  was  affirmed  only  that  a  conductor  has  a 
right  to  act  In  self-defense  against  a  pas- 
senger, and  it  affirms  the  right  and  duty  of 
the  employes  in  charge  of  the  train  to  eject 
a  passenger  who  uses  grossly  indecait  lan- 
guage. Evan  if  the  plaintiff  bad*  as  <daimed, 
violated  her  contrad;  by  bringing  the  negro 
into  the  coach  (which  has  not  been  shown), 
that  would  not  deprive  her  of  the  rl^t  of 
protectl<m.  It  Is  not  shown  that  she  evm 
refuse^  to  comply  wiOi  any  lawful  request 
or  demand  Ah-  the  remonl  of  the  negro. 

It  Is  next  Intfsted  ^  the  anwUant  that, 
Inasmach  as  both  counts  of  the  comiAilnt 
aver  that  tilie  plaintiff  was  In  a  weak  and 
debilitated  condition,  which  fact  was  known, 
or  could  have  been  discoTered  bj  the  nse  of 
ordinary  dlUsenoe  on  the  part  of  ^ipel- 
lanf B  employte,  and  there  is  a  fkllnre  of 
proof  as  to  this  material  avehnoit,  the  de- 
fendant was  tfititlea  to  the  general  afflrma- 
tlve  change. 

Hben  !■  no  dlspnte  about  die  pn^)otitlon 
that,  If  there  la  an  entire  lack  of  proof  as  to 
any  matwlBl  awrment  of  the  complaint  neo- 
essary  to  a  recovery,  the  goieral  charge 


should  be  givrai,  oa  propa  request,  In  favor 
of  the  defoidant  nils  ia  true  in  some  in- 
Btanoes,  where  the  matter  alleged,  though 
unnecessary,  becomes  a  part  of  the  descrip- 
tion of  the  contract,  or  other  material  mat- 
ter. Pharr  &  Beck  v.  Bachelor,  3  Ala.  244, 
245;  Gilmer  v.  Wallace,  76  AhL.  220. 

It  has  also  be&i  stated  that  where  a  sin- 
gle count  contains  several  distinct,  Indepraid- 
ent  avermoitB,  each  presoitlng  a  substantive 
cause  of  action,  proof  of  either  cause  will 
authorize  a  recoYery;  but,  where  all  of  the 
averments  combined  make  up  the  averment 
of  one  cause  of  actlrai,  it  Is  necessary  to 
proje  each  avermukt  Blrmtngham  Ballway 
&  ESectric  Oa  v.  Baylor,  101  Ala.  488, 493, 496, 
13  South.  766.  That  was  a  n^llgeiice  case, 
and  the  court  held  that  the  description  of 
the  negligence  complained  of  Involved  that 
of  the  person  in  charge  of  the  switch,  bi 
Ailing  to  properly  fasten  it,  and  also  that  ot 
the  person  in  charge  of  the  train,  In  falling 
to  properly  supply  it  with  necessary  equli>- 
ment,  etc.,  and  that  both  sliould  be  proved. 
The  court  also  held  that  mere  redundancy 
would  be  rejected  as  surplusage. 

In  a  case  of  suit  for  damages  on  a  special 
contract,  it  was  held  that,  although  it  was 
alleged  In  the  complaint  that  the  plaintiff  had 
at  all  times  been  ready  and  willing  to  per- 
form the  services  required  of  him,  while  the 
evidence  showed  that  he  had  engaged  in 
other  business,  the  fact  of  such  ^ployment 
went  only  to  the  amount  of  damages,  and 
the  failure  to  prove  the  averment  was  not 
fatal  to  a  recovMy.  Morris  Mining  Oa  v. 
Knox,  96  Ala.  820,  322,  11  South.  207. 

This  court  has  also  said  that:  "An  exact 
correspondence  of  allegation  and  proof  is  not 
required.  It  is  enough  that  the  one  substan- 
tially corresponds  with  the  other."  Wilson  t. 
Smith.  Ill  Ala.  171,  176.  20  South.  134,  136. 

In  the  case  of  L.  &  N.  R.  B.  Go.  r.  Johnston, 
79  Ala.  436,  the  complaint  la  not  set  out  in 
hsec  verba,  but  It  is  stated  that  the  gravamen 
of  the  action  was  that  the  defendant  **wUl- 
fully  refused  to  sb^"  the  train,  and  carried 
the  plaintiff  several  hundred  yards  beyond, 
where  she  was  conqnlled  to  alight,  without 
her  consent  et&,  and  this  court,  In  addition 
to  eaylng  that,  If  the  faUnre  to  ab^  was 
merely  negUgmt  and  not  vlllfnl,  the  itlalntlff 
could  not  recovw,  said,  also,  Uiat  **lt  would 
constituto  a  variance  If  the  evidence  Aow- 
ed  Uiat  the  plaintiff  not  mertfy  snlKnltted, 
but  consented  to  get  off  the  train.**  The  re- 
port ut  thia  ease  Is  not  fall,  bat  it  to  wUsat 
that  the  court  waa  not  dhcecUng  tta  i^ttoitlon 
to  a  case  in  whidi  the  first  allegation,  to  wit. 
that  he  *SrUlfolIy  refnsed  to  stop,**  waa 
proved,  while  Oie  last  me,  to  wit,  that  abe 
was  compelled  to  alight,  was  not  The  court 
was  merely  discussing  tbe  dlflereice  between 
ttie  Bllegatku  and  tbe  ^xoot  in  eacb  brancb 
of  tbe  case. 

In  the  later  case  of  Alabama  Oreat  Sovth- 
em  Railroad  Co.  v.  Heddleston.  S2  Ala.  219; 
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222,  8  South.  63,  SS,  when  the  complaint  al- 
leged first  the  misdirection  of  the  ticket 
agent  In  jnitting  htm  on  a  train  which  dia 
not  stop  at  his  desired  destlnatton,  and  then 
stated  also  facts  trading  to  show  a  wrongfal 
eJectlOTt  from  the  train,  which  last  allegation 
was  not  proved,  this  court  said:  "A  full  an* 
Bwer  to  this  Is  that  the  complaint  sets  forth 
and  coasts  on  both  causes  of  action.  When 
sncb  la  the  case,  it  does  not  prevent  a  re- 
oovBry.  TbB  plaintiff  succeeds  to  the  extent 
the  proof  sustains  his  allegations,  and  only 
fails  to  the  extent  his  proof  falls." 

In  Bncyclopaedla  of  Pleading  &  Practice,  vol. 
22,  these  rules  are  laid  down:  (1)  As  a  gen- 
eral rule,  If  part  only  of  the  allegations  he 
proved,  it  Is  snffldent  If  what  Is  proved  af- 
fords ground  for  maintaining  the  action  (page 
567);  and  (2)  that  the  rule  KppiieB  only  to  al- 
l^atlons  that  are  matolal  to  the  actlim,  or 
to  those  Immaterial  allegations  whidi  are  so 
Interwoven  with  those  that  are  material  as 
to  make  the  latter  aq)end  npon  them." 
(Pages  688-^S8S.) 

In  the  present  case  the  canse  of  action  Is 
ounplete  without  the  last  allegation  referred 
to.  The  only  office  of  that  allegation  would 
be  to  add  to  the  gravity  of  the  negllgeace, 
and  perhaps  increase  the  amount  of  the  dam- 
ages. 

We  hold,  then,  that  even  though  the  last 
allegation  was  not  proved,  to  wit,  that  the 
condition  of  the  plalntlfC  was  so  feeble  as  to 
be  open  to  ordinary  observations,  yet  the 
cause  of  action  was  made  out,  and  the  Jury 
were  the  Judges  of  the  amount  of  dami^es 
for  the  negligence  proved. 

The  Judgment  of  the  court  is  affirmed. 

Affirmed. 

DOWDBLL,  a  3^  and  HcC^BLLAN  and 
MATFIELD,  JX,  concur. 


TOWNSBND  et  aL  ▼.  HTIfBS  et  a1. 
(Supreme  Oourt  of  Alabama.    June  1,  1910.) 

1.  COTTBTS   (I  485*)— I^AWSFEB  OF  OaUSM— 

Reuoval   fbou   Pbobate   to  Chancbbt 

COTTBT— GbOUNDS. 

Where  an  admlnlstiatTix  bad  filed  her  ac* 
counts  for  a  setdenwnt,  and  the  time  had  been 
set  for  tiie  bearing,  and  a  bill  had  been  filed 
against  her,  aettlng  up  the  necessity  of  a  dis- 
covery as  an  independent  equity,  it  was  saffi- 
cient  gnnmd  for  Temoving  the  estate  into  the 
chancery  court 

[Ed.  Note.— For  other  casea.  see  Courts,  CenL 
Dig.  I  129B;  Dec.  Dig.  |  48S*] 

2.  DncovEBT  (f  19^BILI/-^Su■ncl■HC^. 

A  Mil  allesinK  tbat  tiie  plaintiffs  were  the 
heirs  of  a  deceaaed  person,  and  that  defendant 
intentionally  left  tiieir  names  out  of  her  peti- 
tion for  letters  testamentary,  and  that  she  filed 
her  accoant  for  final  settlement,  but  had  not 
charged  herself  with  certain  property,  and  that 
fat  order  to  obtain  a  full  and  fair  accounting  It 
was  indispensably  neoessarv  for  plaintiffs  to 
have  a  fuU  discovefy  from  defendant  of  all  tiie 
property  or  assets  of  cveiy  kind  which  vrare  of 


the  estate  of  deceased,  etc.,  snfficlently  alleged 
the  neceuity  of  a  diecorery  to  warrant  transfer 
of  tiie  cause  from  the  probate  court  to  the  chan- 
cery court. 

[Ed.  Note.— Blor  other  cases,  see  Discovery, 
Oeot.  DIs.  fi  20.  21;  Dec.  Dig.  1  19.*] 

3.  DiacOVEBT  (i  IS*)— WHKIf  Ohanieo. 

While  a  discovery  may  be  denied  where  it 
is  sought  for  the  purpose  of  having  access  to 
books  in  the  possession  and  control  of  complain- 
ant himself,  with  the  dnty  resting  apon  him  of 
producing  the  account  It  will  be  granted  where 
the  complainants  make  chaises  of  certain  ir- 
r^nlarities  on  information  and  belief,  and  there 
is  nothing  to  show  that  without  discovery  they 
could  make  legal  and  accurate  proof  of  the 
facta  alleged. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent.  Dig.  |  14 ;  Dec:  Dig.  {  13.*] 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

Suit  by  J.  Hudson  Miles  and  others  against 
Margaret  B.  Townsend,  as  administratrix  of 
the  estate  of  Susan  O.  Owen,  deceased,  and 
others.  Decree  for  plalntUb,  and  defendants 
appeal  Affirmed. 

Ward  ft  Bndnli^  for  appellants.   Sam  Will 
John,  for  appeHeeSb 

SIMPSON,  X  This  bill  was  filed  by  an>^- 
leest  stating  that  thegr  are  nephews  and  nieces 
of  the  decedent;  Susan  C.  Owen,  beli^  the 
children  of  a  deceased  sister ;  that  Margaret 
Townsend.  who  haa  takoi  out  letters  of  ad- 
ministration on  the  estate  of  said  Susan  0. 
Owen,  is  a  sister  of  Intestate;  that  said  Mar- 
garet Towns^id,  In.  making  her  petition  for 
letters,  Intentionally  left  out  the  names  of 
complalnantB  among  the  heirs  of  said  estate; 
that  in  her  lnv«itory  she  had  omitted  sev-  , 
eral  sums  for  which  she  to  accountable^ 
among  which  are  a  lai^  amount  of  house- 
hold and  kitchen  furniture  and  an  amount  of 
$600  due  by  said  Margaret  to  said  Intestate ; 
that  said  Margaret  Townsend  claims  to  have 
set  aside,  or  to  htdd.  for  a  religions  associa- 
tion called  "Russell's  MUlenlum  Davm,"  a 
lai^  smn  of  money,  to  wit,  $1,(KX>;  that  said 
Margaret  Townsend,  aa  administratrix,  has 
filed  her  account  for  a  final  settlement,  but 
had  nfXt  charged  herself  with  any  of  the  ver- 
sonal  propoty  beffflce.  described ;  tiiat  In  or- 
der to  obtain  a  full  and  fair  accounting,  and 
their  Just  share,  one-third,  of  the  estate  of 
their  said  aunt,  deceased,  "it  is  Indispensably 
necesBuy  for  them  to  have  a  full  discoTmry 
from  the  defendant  Margaret  R.  Townsend 
of  all  the  property  or  assets  of  every  kind 
which  were  of  the  estate  of  Susan  C  Owen, 
deceased;  and  that  tbe  fticts  as  above  set 
fortli  cannot  be  otherwise  iRoved  than  by  an- 
swer of  the  defendant;  which  discovery  she 
is  capable  of  midcing."  The  appeal  is  from 
the  decree  overmllng  demurrers  to  the  bill. 

The  contention  of  Ibe  appellants  Is  ttiat,  as 
the  bill  shows  that  the  administratrix  had 
filed  her  account  for  a  settlement  and  the 
time  had  been  set  for  heartiUE  the  same,  no 
independent  equity  is  shown  for  ttie  removal 


•Fw  ether  easM  see  aams  teple  sad  saotlon  NUHBBR  la  Dea  *  Am.  Digs.  INT  to  datsi  *  Reporter  Indexes 

Digitized  by  Google 


652 


62  SOUTHEBN  KEFOBTEB. 


(Ala. 


from  the  probate  to  tbe  chancery  court 
There  Is  no  controversy  in  regard  to  this 
principle;  bnt  ttxe  bill  sets  np  an  lndep«id- 
ent  equity,  to  wit,  the  necessity  for  a  dla- 
corery,  which  la  suffldent  ground  for  remov- 
ing the  estate  Into  the  chancery  court.  Hor- 
ton  V.  Hoseley,  17  Ala.  79i,  796 ;  Wilson  et 
«].  T.  Crook  et  al.,  Adm'ra,  17  Ala.  59 ;  Hun- 
ley  et  al.  T.  Hunley,  15  Ala,  91,  98,  99,  and 
cases  cited.  The  allegations  in  regard  to  the 
necessity  of  discovery  are  sufficient  Con- 
tinental Life  Ins.  Go.  t.  Webb,  Adm'r,  54  Ala. 
688,  697;  Shackelford  t.  Bankhead,  72  Ala. 
477.  479;  Haddl^  t.  Heflin,  84  Ala.  000,  603, 
4  South.  725;  Pollak  T.  H.  B.  Claflin  Co.,  138 
Ala.  645,  600,  35  South.  645 ;  1  Pomeroy,  Eq. 
Jut.  (Sd  Ed.)  p.  245,  {  191. 

Tbe  only  answer  made  by  the  appellants 
to  thto  point  Is  that  the  bill  shows  that  com- 
plainants had  knowledge  of  all  the  matters 
as  to  which  discovery  is  sought  This  Is  not 
a  snffident  reason  for  denying  the  discovery. 
While  It  may  be  that  a  discovery  will  be  de- 
nied whwe  it  is  sought  for  the  purpose  of 
having  access  to  books  which  are  In  the  pos- 
session and  control  of  tbe  complainant  him- 
self, with  tbe  duty  resting  upon  blm  of  pro- 
ducing the  account  (Kane  v.  Schuylkill  Fire 
Ins.  Co.,  199  Pa.  206, 48 Ata.  989. 990),  yet  that 
is  not  this  (»8e.  where  the  complainants 
make  charges  of  certain  irr^larltleB  on  In- 
formation and  belief,  and  there  Is  nothing  to 
show  that  complainants  could  make  legal 
and  accurate  proof  of  the  fact^  allied.  The 
bill  states  that  it  is  Indispensably  necessary 
to  have  a  full  discovery,  and  that  the  facta 
cannot  be  otherwise  ivoved. 

Tbe  decree  of  the  court  is  affirmed. 

Affirmed. 


DOWDEIX,  a  J.,  and  McCLELLAN  and 
SAYBE,  JJ.,  concur. 


JOHNSON  T.  STATE. 
(Supreme  Court  of  Alabama.  3xme  9,  1910.) 

1.  I1A.BCBNT  (I  55*)— Labcent  or  Moirer— Evi- 

DBNCB— SuFTICIEKCT. 

Where,  on  a  trial  for  the  larceny  of  money, 
the  evidence  showed  the  larceny  of  a  $20  (told 

Slece,  a  $10  gold  piece,  a  $10  bill,  aeveral  silver 
ollars,  and  silver  specie,  but  did  not  show  that 
the  money  was  money  of  the  United  States 
or  of  any  other  sovereini,  the  jury  were  justi- 
fied. If  not  required,  to  find  that  the  money  was 
money  of  tbe  United  Statea,  u  alleged  In  tbe 
indictment 

[Ed.  Note.— For  other  cases,  see  Larceny,  Dec. 
Dig.  S  55.*] 

2.  Words  awo  Phrases— "Monet," 

"Money."  in  its  strict  technical  sense.  Is 
coined  metal,  gold  or  silver,  on  which  tbe  gov- 
ernment stamp  bas  been  impressed  to  indicate 
its  value ;  but  in  its  more  popular  sense  any 
currency  token,  bank  notes,  or  other  circulating 
medium  in  general  use  as  the  representative  of 
value  is  money,  and  the  word  designates  the 


whole  volume  of  the  medium  of  exchange^  re- 
gardless of  its  character  or  denomination. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4654-15U5.] 

Appeal  from  Circuit  Court,  Lauderdale 
County;  O.  P.  Almon,  Judge. 

Cleve  JtAnson  was  convicted  of  larceuy, 
and  he  appeals.  Affirmed. 

S.  W.  Frierson,  for  appellant  Alexander 
M.  Garber»  Atty.  Oen.,  for  the  8tat& 

MAYFIELD,  J.  The  defendant  was  indict- 
ed for  the  larceny  of  one  $20  gold  piece,  one 
$10  gold  piece,  one  $10  bill,  4  silver  dollars, 
and  90  cents  In  silver  specie,  which  deuom- 
Inatloss  are  otherwise  unknown  to  the  grand 
Jury,  all  money  of  the  United  States,  and 
the  property  of  Charlie  Cowan,  of  the  value 
of  $44.90.  The  evidence  conclusively  showed 
that  money  of  the  denominations  and  value 
alleged  was  stolen  from  Charlie  Cowan,  and 
It  tended  to  show  that  the  defendant  was 
the  thief;  In  fact,  he  admitted  getting  a 
part  of  the  money  of  Cowan  alleged  to  hnve 
been  stolen.  No  witness,  however,  testified 
that  the  money  stolen,  or  that  found  In  the 
possession  of  the  defendant  claimed  to  have 
been  stolen,  was  money  of  the  United  States 
of  America;  but  It  was  certainly  open  to  the 
Jury  to  Infer,  from  all  the  evidence,  that  It 
was  such.  We  do  not  think  that  there  was 
such  an  entire  failure  of  proof  as  to  this  de- 
scription of  this  mon^  as  would  warrant 
the  giving  of  the  affirmative  charge  fbr  the 
defendant 

There  Is  no  question  of  variance  In  tbe 
case.  There  was  no  proof  to  show  that  it 
was  the  money  of  any  other  sovereign  or 
government  than  that  of  the  United  States. 
It  Is  simply  a  question  of  sufficiency  of  proof 
as  to  the  averment.  Money  Is  defined  as  fol- 
lows: "Money,  In  Its  strict  technical  sense. 
Is  coined  metal,  usually  gold  or  sliver,  upon 
which  the  government  stamp  has  been  Im- 
pressed to  Indicate  Its  value;  in  its  more 
popular  sense,  any  currency  token,  bank 
notes,  or  other  circulating  medium  In  general 
use  as  the  representative  of  value;  a  generic 
term,  covering  everything  vrhlcii  by  consent 
Is  made  to  represent  property,  and  passes  as 
such  currently  from  hand  to  hand.  The  word 
designates  tbe  whole  volume  of  the  medium 
of  exchange,  regardless  of  Its  character  <tr 
denomination."  State  t.  Downs,  14S  Ind. 
324,  47  N.  E.  670,  671 ;  Hopeon  t.  Fountain, 
5  Humph.  (Tenn.)  140;  Graham  v.  State,  S 
Humph.  (Tenn.)  40,  41;  State  v.  Hill,  47  Neb. 
456.  66  N.  W.  541.  559;  United  Statea  t. 
Lucius  Beebe  &  Sons,  122  Fed.  762,  767,  58 
C.  C.  A.  562.  This  court  has  held  that  the 
generic  term  "money"  is  nndmtood  to  In- 
clude notes  as  well  as  the  authorized  coin 
of  the  country,  since  the  Introduction  and 
free  use  of  bank  and  treasury  notes  as  a  cir- 
culating medium  and  standard  of  value.  No- 
ble T.  State,  69  Ala.  73.  Tills  court  has  also 
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deddefl  that,  irhen  a  decree  pmrldfla  foi  the 
payment  of  money,  that  term  Imports  a  con- 
Btitntlonal  currency.  Shackleford  t.  Cnn- 
ntngham*  41  Ala.  203. 

It  was  therefore  open  for  the  Jury  to  Infer 
that  the  money  stolen  was  lawfnl  money  of 
the  United  States  of  America,  If  It  was  not 
tiielr  duty  io  to  do ;  It  not  appearing  thnt  It 
was  the  money  of  any  othw  sovereign  or 
goremment  than  that  of  the  United  stntra 
of  America,  and  the  ^oof  being  abundantly 
sufficient  In  all  other  respects  to  support  a 
conviction. 

The  court  properly  refused  to  give  the  af- 
flrmatlTe  charge  for  the  defendant;  or  to  di- 
rect a  verdict  in  his  fSvor.  This  being  Ae 
only  exception  or  queattcm  reserved  or  pre- 
sented for  review  on  B[^>eal,  the  Judgment 
must  be  aflHrmed. 

Affirmed. 

ANDERSON,  SAYRE,  and  SVANS,  JJ., 
concur. 


AliBRITTON  et  el.  v.  LOTT-BLACKSHBR 

COMMISSION  CO. 
(Supreme  Court  of  Alabama.    May  IT,  1910.) 

1.  MORTOAGEB  (i  468*)  —  FoBECtOSUBE  —  RB- 
CEIVKBS. 

Where  a  mortgagor  Ib  insolvent  and  the 
property  insuffideDt  to  pa^  the  mortgage,  or  the 
rents  are  in  danger  of  oemg  wholly  lost,  a  re- 
ceiver may  be  ai»pointed  to  intercept  them. 

[Ed.  Note.— For  other  cases,  see  Mortnges, 
Cent  Dig.  H  1874,  1S75;  Dee.  Dig.  |  4^*} 

2.  HOBTOAGES  (8  410*)  — FOBICLOSUBB— Rb- 
CBIVEBS. 

Where  real  property  was  of  insofl^ent  val- 
ue to  pay  tbe  mortgages  against  it,  and  the 
mortgagor  was  insolvent,  the  complainant,  the 

holder  of  junior  mortgages  on  tDe  property, 
though  in  possession,  was  entitled  to  institute 
foreclosure  proceedings  and  obtain  a  receiver, 
notwithstanding  it  could  retain  possession  by 
accepting  an  option  renewing  its  possessonr 
agreement  for  another  year,  and  binaing  itself 
to  extend  its  mortgages  for  that  time,  and  to 
pay  interest,  taxes,  etc.,  which  it  was  under  no 
obligatiMi  to  do. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §1  1178-H80;  Dec.  Dig.  |  410.»] 

8.  Receivebs  ft  8*)  —  Appeal  aito  Bbrob 
(I  l)55*)— Appointment— DiscBETiON. 

The  appointment  of  a  receiver  is  a  matter 

of  sound  judicial  discretion,  revfsable  by  tbe 

Supreme  Court, 
[lid.  Note.— For  other  cases,  see  Receivers, 

Cent  IMg.  S  14;  Dec.  Dig.  |  8j*  Appeal  and 

Error,  Cent  Dig.  §  3822 ;  Dec.  Dig.  j  965.*] 

4.  RecEivBss  (f  36*)— Appotntuknt  WrrHOtJT 
Notice. 

A  receiver  may  be  amminted  without  notice 
In  cases  of  great  emei^ency- 

[Ed.  Note.— For  other  casesL  see  Receivers, 
Cent  I>ig.  SI  54-60;  Dec  Dig.  I  OS.*} 

5.  RECEIVEBS  (i  57*)— Failubb  TO  GoNmrr— 
Waivbb. 

Mere  failure  to  appear  and  contest  tiie  ap- 
pointment of  a  receiver  does  not  preclude  the 
party  from  asserting  the  invalidity  of  the  ap> 
pointment 

[Bd.  Note.— For  other  cases,  see  Beceivers, 
Cent  Dig.  1 98;  Dee.  Dig.  |S7.*] 


Appeal  from  C9iancery  Court,  WDcox  Coun- 
ty ;  Thonms  H.  SralQi,  Caiancellor. 

BUI  by  the  Lott-Blackaher  Commission 
Company  against  George  Lee  Albrltton  and 
others.  Decree  for  complainant,  and  defend- 
ants appeal.  Affirmed. 

Daniel  Partridge  and  N.  D.  Godbold,  for 
appdianta.    Stevens  &  I^ons,  for  appellee. 

SIMPSON,  J.  The  original  bill  in  this 
case  was  filed  by  the  appellee  on  December 
29,  1909,  seeking  to  have  second  and  tblrd 
mortgages  belonging  to  complainant  foredos- 
ed,  and  to  have  a  receiver  appointed  to  rent 
out  and  work  the  farm  lands  covered  by  the 
mortgages.  It  is  alleged  that  the  mortgagor 
is  insolvent,  and  the  property  worth  greatly 
less  tban  tbe  amount  of  the  mortgages;  that 
the  first  mortgage,  held  by  the  Union  Central 
Life  Insurance  Company,  secures  a  principal 
of  $15,000,  due  January  1,  1911,  and  a  note 
for  interest,  due  March  1,  1910,  for  $1,200; 
that  said  note  for  Interest  will  probably  not 
be  paid,  thereby  rendering  the  entire  mort- 
gage due;  that,  while  the  negro  tenants  on 
the  place  would  like  to  remain,  yet  they  are 
entirely  dependent  on  advances,  and  no  one 
would  be  willing  to  advance  to  them  in  the 
face  of  the  uncertainty,  on  account  of  the 
probability  of  foreclosure  of  the  first  mort- 
gage, or  the  foreclosure  under  this  bill;  that 
the  land  cannot  be  otherwise  rented,  and,  un- 
less a  receiver  is  appointed,  the  result  will 
be  that  the  rents  for  1910  will  be  wholly  lost ; 
also,  that  there  is  a  large  amount  of  live 
sto(^  and  farming  utensils  on  the  place  held 
by  the  tenants,  but  covered  by  mortgages  for 
more  tban  its  value,  which  have  been  assign- 
ed to  complainant;  that,  if  the  complainant 
should  advertise  to  foreclose  his  mortgages, 
the  tenants  would  probably  be  scattered  and 
tbe  place  disorganized  b^ore  any  one  would 
be  in  position  to  make  contracts  for  the  en- 
suing year;  tliat  complainant  is  willing  to 
redeem  from  the  first  mortgage  whenever  the 
holder  is  disposed  to  allow  it  The  bill  also 
suggests  the  name  of  one  of  Its  employes 
who  Is  a  capable  and  fit  person  to  be  appoint- 
ed aa  receiver,  and  who  agrees  to  serve  with- 
out compensation,  and  complainant  offers  to 
make  all  necessary  advances  to  the  tenants 
and  to  be  responsible  for  any  losses  whldi 
■my  result  from  the  operation  of  the  farm. 

"Exhibit  C"  to  the  bill  Is  an  agreement 
signed  by  api>ellant,  dated  December  3,  1008, 
In  which  the  debts  due  by  the  several  mort- 
gages are  acknowledged,  and  it  Is  acknowl- 
edged that  appellant  is  not  able  to  pay  the 
same,  or  to  prevent  foreclosure;  that  com- 
plainant has  at  the  Instance  and  request  of 
airpellant  expended  |2,620  In  purchasing  one 
of  the  mortgages  held  by  him.  In  said  agree- 
ment it  is  stated  that  complainant  agrees  to 
extend  tbe  mortgage  to  the  city  National 
Bank  maturing  November  15,  1908  (the  one 
purchased  by  complainant),  for  one  year,  and 
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to  iHiy  the  next  InstellmeDt  of  Interest  on 
the  first  mortgage,  and  the  taxee  for  the  year 
1906,  and  to  operate  and  handle  the  farm  for 
the  year  1009.  giving  ai^llant  credit,  on 
said  mortgagee,  for  the  net  profits,  in  con- 
sideration of  which  the  property  Is  turned 
over  to  complainaot,  and  the  chattel  mort- 
gages, etc.,  transferred  and  assigned  to  It. 
Said  agreement  also  gives  complainant  the 
option  to  continue  said  agreemmt  for  the 
year  1910,  but  states  distinctly  that  It  Is  only 
an  option,  to  he  accepted  or  not,  as  complain- 
ant may  choose. 

The  appellant  quotes  authorities  to  the  ef- 
fect that,  as  a  general  role,  the  object  In  ap- 
pointing a  receiver  in  foreclosure  proceedings 
la  "to  preserve  the  corpus  of  the  estate  trom 
deterioration,  or  to  sequester  the  rents  and 
profits  to  make  good  an  anticipated  deficien- 
cy" (27  Cyc.  1622),  and  claims  that  there  must 
he  some  "threatened  act,  productive  of  de- 
struction," etc.,  and  that,  as  the  tenants  are 
not  making  any  threat,  no  ground  is  shown 
for  the  appointment  of  a  receiver.  It  is  a 
proposition  clearly  recognized  that  In  fore- 
dosure  proceedings,  if  the  mortgagor  is  in- 
solvent and  the  property  insufildent  to  sat- 
isfy the  mortgage,  a  receiver  may  be  appoint- 
ed to  Intercept  the  rents,  and  It  necessarUy 
follows  that,  if  there  is  such  a  state  of  af- 
fairs as  that  the  rents  will  be  wholly  lost 
unless  the  court  takes  charge  of  the  prop- 
erty, a  proper  case  for  a  receiver  Is  made 
out.  Smith  on  Receiverships,  i  174.  p.  2S7 
et  seg.,  and  notes,  also  section  17d,  p.  300, 
and  notes ;  Scott  v.  Ware,  65  Ala.  174,  184 ; 
Ashurst  v.  Lehman,  Durr  &  Co.,  86  Ala.  370, 
5  South.  731;  Jackson  et  al.  v.  Hooper  & 
Nolen,  107  Ala.  634,  18  South.  254;  Ala.  Nat 
Bank  v.  Mary  Lee  a  &  B.  Co.,  108  Ala.  288, 
208.  19  South.  404. 

It  la  next  insisted  that  the  complainant 
was  not  entitled  to  the  appointment  of  a  re- 
ceiver, because  the  complainant  was  already 
in  possession  of  the  property,  with  the  right 
to  continue  in  possession.  According  to  the 
.  agreement,  its  possessory  interest  was  about 
to  expire,  and  while  it  could,  by  accepting 
the  option,  renew  the  agreement  for  another 
year,  thus  binding  Itself  to  extend  the  mort- 
gages for  another  year,  and  binding  itself  to 
pay  interest,  taxes,  etc.,  only  to  be,  at  the 
Old  of  the  year,  in  the  same  condition  as  It 
was  at  the  time  of  the  filing  of  the  bill,  with 
the  same  problems  confuting  it,  there  was 
no  obligation  on  complainant  to  extend  the 
time  of  payment  any  longer.  It  certainly 
had  the  right  to  proceed  to  foredoee  its  mort- 
gages, and,  as  ancillary  thereto,  if  there  was 
danger  of  losing  the  rents  of  1910,  complain- 
ant was  entitled  to  the  aid  of  the  court  in 
taking  steps  to  preserve  them.  The  farming 
year  had  closed,  another  was  about  to  b^n, 
the  petition  for  the  anwlntment  of  tiie  re- 
ceiver was  not  made  until  af^  the  year  bad 
expired,  and  It  to  reasonable  to  snnKtse  that, 
with  the  prospect  or  certainly  of  a  foreclo- 
«nn^  vlth  no  ono  to  adranco  to  the  tnanta 


or  to  make  any  c<mtra£t  for  the  year,  the 
labor  wonld  have  been  disorganlaed.  and  the 
opportunity  for  roitlng  tiie  lands  gone,  be- 
fore the  foreclosure  proceedings  had  t»mi- 
nated.  It  Is  true  that  the  complainant  could 
have  taken  the  responstMlity  and  risk  of  ad- 
vancing to  the  tenants,  etc,  wbldi  might 
have  worked  ott  all  right.  If  it  also  advanced 
the  monsy  again  to  pay  the  Interest  note  on 
the  first  mortgage,  and  finally  twcame  the 
purdiaser  of  the  property,  but,  if  some  one 
else  should  be  the  purchaser.  It  might  be  in 
danger  of  losing  all  that  it  advanced. 

It  to  not  correct  either  to  say  that  the 
court  was  witbont  authority  to  a^raint  a  re- 
ceiver, because  no  answer  had  been  filed  to 
the  bill.  The  statemCTt  in  the  case  of  Jor- 
dan V.  Jordan,  121  Ala.  ^23^  25  South.  850, 
Is  that:  "A  receiver  should  not  be  appoint- 
ed except  upon  a  bill  or  petition  filed  praying 
It  and  after  answer  thereto,  ^unless  the  ne- 
cessity be  of  the  most  stringent  character.' " 
It  to  also  stated  In  that  case  that  "there  is 
no  averment  In  the  hill  of  any  facts  for  the 
necessity  of  the  appointment  of  a  receiver 
and  CNtainly  there  Is  nothing  In  the  agree- 
ment between  the  parties  which  can  be  con- 
strued into  a  consent  by  them  to  hto  appoint- 
ment" From  the  statement  of  the  case,  ft 
appears  that  there  was  no  petition  or  request 
for  the  appointment  of  a  receiver,  bnt  the 
chancellor  appointed  him  ex  mere  motn,  not 
to  preserve  the  property,  but  merely  to  ex- 
ecute the  decree.  "It  to  said  that  *in  modem 
practice  an  order  for  a  receiver  may  be  ob- 
tained on  motion  grounded  on  aflldavit,  be- 
fore answer,  whenever  justice  appears  to  re- 
quire if  "  etc.  Weto  v.  Ooetter,  Weil  ft  Ca. 
72  Ato.  209,  200.  "Such  to  the  variety,  more 
or  less  defined,  in  the  countless  cases  arising 
out  of  human  transactions  In  which  redress 
may  be  sought  in  a  court  of  equity,  that  they 
cannot  be  so  classified  as  to  be  subject  to 
rules,  which  shall  precisely  prescribe  for 
eadi  when  and  when  not  the  power  in  ques- 
tion should  be  exerted."  Brlarfleld  Iron 
Works  Co.  V.  Foster,  54  Ala.  634. 

The  appointment  of  a  receiver  to  a  matter 
of  sound  Judlctol  dtocretlon,  revtsable  by  the 
appellate  court  and,  of  course,  must  be  ex- 
ercised with  care.  Our  statutes  and  ded- 
slons  authorize  the  appointment  to  be  made 
even  without  notice  in  cases  of  great  emer- 
gency. Miller  V.  Ldunan,  Durr  ft  Go.,  87 
Ala.  017,  619,  6  South.  361;  Ashnrat  t.  Leh- 
man, Durr  &  Co.,  supra;  Warren  ft  Co.  v. 
Pitts  et  al,  114  Ala.  66,  68^  21  Sooth.  4M; 
Smith  on  Receivers.  {  5,  p.  IOl  It  Is  true 
that  it  to  stated  In  some  of  the  caaea  dted 
and  In  others  that  there  must  be  a  reascm- 
able  probability  of  the  complainant's  final 
success,  in  order  to  justify  the  anwlntmoit 
of  a  receiver.  In  the  present  case  tha  tecti 
are  stated  clearly — the  Inaolvaocy,  tht  Insof- 
fldency  of  the  prt^rty,  the  drcometances 
that  Indicate  that  it  to  necessary  to  iiave 
the  receiver,  In  order  to  preserve  tbe  raits 
of  lOlOb         re^ndent  In  tbe  acnoMnt 
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(Sxhlblt  G)  a(^owled£es  all  the  material 
facts  In  tbe  bill  In  regard  to  the  mortgages, 
shows  that  he  Is  not  able  to  meet  them  or  to 
par  the  Interest  on  the  flrat  mortgage.  Aft- 
er the  filing  of  the  bill,  the  petition  was  filed, 
and  notice  Issued  to  the  respondent  of  the 
application,  and  he  did  not  appear  to  ofFer 
any  opposition  to  it  It  Is  tme  that  the  mere 
failure  to  aiq;>ear  and  contest  does  not  pre- 
<jude  a  party  from  asserting  tbe  Invalidity 
of  tbe  appointment.  The  agreement  (Exhibit 
Q)  did  not  postpone  the  law  day  of  the  mort- 
gages except  as  to  the  bank  mortgages  which 
expired  November  15,  1906,  and  It  was  ex- 
tended one  year,  which  time  was  out  when 
tbe  bill  was  filed.  The  cases  to  which  ap- 
pellant refers,  in  which  It  Is  said  that  a  re- 
ceiver should  not  be  ai^lnted  because  the 
mortgagor  was  not  in  possession,  were  cases 
In  which  third  partial  had  come  into  posses- 
sion of  the  premises. 

The  expenses  of  the  receivership  are  elim- 
inated by  the  agreement  of  the  complainant, 
and  the  respondwt  cannot  be  in  any  worse 
condition  than  he  would  be  if  the  complain- 
ant should  take  possession  under  his  mort- 
gages. It  Is  better  for  all  parties  that  the 
property  be  in  the  hands  of  an  officer  of  the 
coart;  and  on  the  whole  we  think  that  the 
chancellor  In  the  exercise  of  a  wise  discre- 
tion properly  appointed  the  receiver. 

The  decree  of  the  court  is  affirmed. 

Affirmed. 

BOWDELL,  G.  J.,  and  McGLELLAK  and 
MAXFIELD.  JJ.,  concur. 


HOHB  TBLBPHGCnD  00.  t.  BOBORTSON. 
(Supreme  Court  of  Aluhems.    May  19.  lOia) 

1.  Appeal  ahd  Bebob  (|  1008*)— Hrraw— 

Vbbdiot. 

Mere  preponderance  of  tbe  evidence  against 
a  verdict  does  not  authorize  its  disturbance  on 
appeal ;  but  the  preponderance  must  be  so  de- 
dded  as  to  clearly  convince  the  court  Oiat  it  is 
wrong  and  unjust. 

[Ed.  Note.>-For  other  cases,  see  Appeal  and 
Error,  Oent.  Dig.  H  8988-^943;  Dec.  Dig.  { 
1003.«1 

2.  Pmncipai,  and  Aourr  (I  24*)— Aqerot— 

EVIDBNCB— QmSTIOn  rOB  JX7BT. 

Evidence  in  trespass,  though  consisting 
ciilefly  of  facts  and  drcnmstances,  against  de- 
idals,  held  sufficient  to  go  to  tbe  jury  on  the 
qncMrtion  of  the  persons  eommittiug  the  trespass 
bdng  representatives  of  defendant  telepnone 
omipany,  rather  than  of  an  Independent  onlld- 
Ing  company. 

pid.  Note.— For  other  cases,  see  Principal 
and  Agent.  Dec  Dig.  |  24.*] 

Appeal  from  Circuit  Court,  Baldwin  Coun- 
ty ;  Samuel  B.  Browne,  Judge. 

Action  by  J.  Bestor  Bobertson  against  the 
Home  Td^^lume  Company.  Judgment  for 
plalBtifr.   Dtftedant  anteals.  Afllrmed. 

PUlana^  Hanav  ft  FHIana,  for  aK»eIlant 
R.  H.  ft  B.  H.  fimlth  and  Frank  S.  Stone,  for 
appellee. 


CO.  T.  BOBSmTSON. 


McGLELLAN,  J.  Action  iB  tra^MBB  to  real- 
ty. Aside  from  a  ruling  In  respect  of  tbe  ad- 
mission of  evidence,  to  be  later  considered, 
the  only  error  urged  by  counsel  for  appellant 
is  predicated  upon  tbe  refusal  of  the  court 
to  grant  a  new  trial  on  the  ground  that  the 
verdict  did  not  have  snffldeDt  support  in  the 
evidence  In  the  vital  particular  that  persons 
for  whose  conduct  aj^llant  was  responsible 
cut  the  trees  on  plalntUTs  lands  in  Baldwin 
county.  The  trespass  is  not  denied.  The 
only,  Bole^  controverted  issue  Is:  Did  tbe  ap- 
pellant's representatives  commit  the  wrong! 

Before  a  reversal  of  the  trial  court  for  re- 
fusal to  grant  a  new  trial,  on  the  ground  In- 
dicated atMve,  is  entered,  this  court  must  find 
that,  after  allowing  all  reasonable  presump- 
tions of  the  correctness  of  the  verdict,  "the 
preponderance  of  the  evidence  against  the 
verdict  is  so  decided  as  to  clearly  convince 
the  court  that  it  Is  wrong  and  unjust"  Cobb 
V.  Malone,  92  Ala.  630,  636.  9  South.  738,  740 
As  is  evident  from  tbe  doctrine  of  Cobb  ••. 
Malone.  mere  preponderance  of  the  evidence 
against  the  verdict  will  not  suffice ;  much  less 
tbe  fact  <lf  so)  taat  tbe  verdict  does  not  ac- 
cord with  the  conclusion  this  court  would  at- 
tain, were  it  its  duty  to  consider  and  And  on 
the  evidence  in  the  case.  It  is  apparent  that 
on  the  issue  stated  the  evidence  was  in  hope- 
less conflict  It  was,  then,  a  matter  for  Jury 
decision.  Even  according  to  the  evidence  of 
defendant  (^MK^lBiit)  on  the  Issue  its  full 
measure  of  probative  force,  a  concession  of 
favor  to  appellant  the  strict  application  of 
the  rule  of  Cobb  t.  Malone  does  not  allow, 
we  do  not  think  the  court  below  mistook  Its 
duty  jn  denying  the  new  trial  on  the  ground 
mentioned. 

It  i»  impossible  to  note  In  this  opinion  all 
the  facts  and  circumstances  trading  to  justify 
the  verdict  against  tbe  assertion  that  It  is, 
on  the  evldoice,  wrong  and  unjust  The  ap- 
pellant acceded  from  plaintiff  the  grant  of 
a  right  of  way  for  the  telephone  line  from  the 
construction  of  whidi  tbe  trespass  complained 
of  resulted.  It  was  open  to  tbe  Jury  to  find 
that  the  party  (Nixon)  taking  this  grant  did 
BO  for  the  ai^lant  even  though  to  so  find 
required  the  disbelief  of  other  testimony  de- 
nying that  fact  It  was  also  open  to  the 
Jury  to  reasonably  find  that  In  the  first  actual 
clearing  for  the  line  Davis  and  his  assistants 
were  working  for  the  appellant  and  so  not- 
withstanding Davis  and  others  expressly  de- 
ny that  fact  Facts  and  drcnmstances,  as  Is 
often  tbe  case,  may  reasonably  overcome,  in 
commanding  credence,  ei^ress  denial.  Such 
mmy  have  reasonably  been,  in  this  Instance, 
the  Jury's  view  and  conduslon.  This  plain- 
tiff had  accorded  the  way  to  the  ai^llant, 
and  not  to  tbe  Central  Construction  Com- 
pany, whldi,  appellant  contends,  committed 
tbe  trespasB.  ASter  the  Injury  was  done,  the 
written  (in  letter  form)  complaint  of  plaintiff, 
charging  appellant  with  responsibility  there- 
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for,  was  received  and  ren^pilxed  by  the  ap- 
pellant, and  Its  written  and  verbal  response 
thereto  (aelde  from  the  later  denials  of  Its  at- 
torneys) did  not  snssest,  mudi  less  assert, 
that  the  Central  Company  al(Hie  was  account- 
able. This  Is  a  fact  of  great  potency  as  a 
matter  of  evidence.  It  Is  hard  to  conceive 
that  a  corporation  or  an  Individual,  wholly 
without  responsibility  for  an  act,  wonid  with- 
hold, when  charged  nneQuivocally,  affirma- 
tion of  Its  Innocence,  and,  on  the  contrary, 
then  proceed  to  negotiations  looking  to  set- 
tlement at  the  least  cost.  Obviously,  such 
conduct,  such  an  attitude,  unless  explained, 
did  not  cmudst  with  the  theory  that  the  ap- 
pellant's representatives  did  not  commit  the 
trespass.  The  jury  might  have  well  found 
that  the  explanation  was  not  afforded  by  the 
evidence  in  this  case.  The  execntlve  officer 
of  the  Central  Company  was  en  Important 
officer  of  the  appellant  The  busbiess  office 
of  this  executive  officer  was  at  the  place  of 
Imslness  of  the  appellant  The  appellant  was 
then,  and  since.  It  appears,  actively  engaged 
in  operating  a  telephone  system  in  this  state. 
The  Central  Company  was  a  foreign  corpo- 
ration, the  sole  purpose  of  which  was  to  con- 
struct telephone  lines.  It  moved  aw^.  It 
must  be  Inferred  from  the  evidence,  when  the 
line  was  built  and  tested.  Such  a  business 
may,  of  course,  be  entirely  independent  of 
the  operating  company.  But  that  status  Is 
reflected  m  by  the  course  pursued.  The  right 
of  way  was  taken  In  the  name  of  the  appel- 
lant, by  one,  It  might  have  been  found  by  the 
Jury,  representing  himself  as  appellant's 
f^ent ;  but  this  procedure  Is  sold  to  hare  re- 
sulted from  the  Idea  that  the  grants  were  so 
takra  In  anticipation,  expectation,  of  a  sale 
of  the  line,  when  completed,  to  appellant 

This  fact  at  least  suggests  the  unnsual. 
It  may  not  commend  Itself  to  the  judgment 
as  consisting  with  the  engagement  of  an  in- 
dependent builder.  That  snCh  a  buUder  would 
construct  with  the  fundammtal  right  that 
of  way,  In  a  merely  expected  purchaser,  does 
appear  unttsnal.  And  when  this  considera- 
tion la  viewed  along  with  the  further  fact  that 
the  executive  officer  of  the  Central  Company 
is  ftlso  an  Important  officer  <rt  the  appellant, 
and  In  connection  with  the  A^vf/eA  doklal  of 
reqionslbiHty,  though  invited  "tig  a  demand 
based  on  a  chained  accountability,  and  In  fur- 
ther connection  witti  Btatements  of  waw  of 
those  engaged  in  the  work,  if  those  tendencies 
of  the  evidence  were  credited  as  they  might 
reasonably  have  been,  we  feel  no  hesitancy  in 
affirming  the  court's  actlm  In  denyii^  the 
new  trial  as  upon  ttie  ground  now  pressed. 

There  was  no  prejudicial  error,  if  error  at 
all,  in  allowing  the  question  quoted  in  the 
first  asrignment.  If  it  had  reference  to  a 
line  other  than  that  in  the  construction  of 
which  the  trees  were  cut,  it  was  dearly  with- 
out prejudice.  If  It  had  reference  to  ttie  line 
here  involved.  It  was  a  circumstance  admis- 


sible on  the  diief  Issue  as  ezplanatorr  of  ap- 
pellant's relation  tiiereto. 
The  Judgment  is  affirmed. 

Affirmed. 

DOWBBLIi^  a  J.,  and  SIMPSON  and 
SATRX;  JJ.,  ooncnr 


LOUISVILLE  A  N.  R.  CO.  v.  McCOOLl 
(Supreme  Court  of  Alabama.    May  19;  1910.) 

1.  Appeal  anu  Erbos  (|  680*)— Retxev— In- 

StTFFICIBIlT  TBANSCBIPT. 

Ruliun  on  demurrers  cannot  be  reviewed 
where  the  oemnrten  do  not  appear  la  the  tran- 
script. 

[Ed.  Note.— For  other  cases,  we  Appeal  and 
Error,  Cent.  Dig.  IS  2880-2882;  Dec.  Dig.  % 
680.*] 

2.  Pleadiho  (i  204*)— Demubbeb— PoBTioic  or 
Count. 

Demnrrer  does  not  He  to  a  part  of  a  count 
or  plea  except  in  suits  on  bonds  assigning  spe- 
ciaf  breaches. 

VEA,  Note.— For  other 
Cent.  Dig.  %%  489,  490;  Dec.  Dig.  |  204.*] 

3.  CA8BIEBS  fl  94*)  —  DBLIVBBT  OF  OOOOS  — 
PLBAniNQ-HQVIDBRCB. 

In  detinue  against  a  carrier  for  freight, 
brought  by  the  conelgnee,  if,  when  the  consientv 
demanded  the  freight,  he  had  no  bill  of  ladini; 
and  refused  to  pay  the  iovoice  price  of  the 
freight  or  show  hi8  ownership,  it  was  a  defense, 
and  could  be  shown  under  Uie  general  Issue. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dee. 
Dig-  S  94- •] 

4.  APP2AI.  AND   EBBOB  (%  1040*)— Rk VIEW— 

HABHZ.BS8  Ebbob— Sustaining  DBMCiBaEa. 
Any  error  .in  sustaiaing  a  demurrer  to  a 
special  plea  is  harmless  where  Uie  matter  plead- 
ed can  be  shown  under  the  general  issue. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  dent  Dig.  H  4069-4105;  Dec  Dig.  1 
1040.*] 

Appeal  from  City  Ooort  of  Momtgom^T; 
W.  H.  Thomas,  Judges 

Action  by  J.  M.  McOool  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judc- 
ment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Ttoia  action  was  detlnne  for  certain  articles 
shipped  over  the  Louisville  ft  NaahviUe  line^ 
and  alleged  to  be  In  Iheir  fir^bt  depot  at 
Montgomery.  Flea  2  is  as  follows:  "Tbe 
defendant  avers  that  it  -was,  on,  to  wit,  Oc- 
tober 16,  lOOB,  a  common  carrl»';  that  it  re- 
ceived on  Octobw  10,  3908,  at  its  office  in 
the  <Aty  of  H<mtgomery  the  proper^  sued 
for  and  consigned  to  plaintiff;  that  on,  to 
wit,  October  IS,  1908,  i^aintlff  caUed,  ttvongh 
his  agent,  «t  the  ■wareboose  <rf  defendant  In 
the  dty  of  Montgomoy  a&d  demanded  the 
property  sued  for;  that  <hl  this  occasiui 
plaintiff  had  no  biU  of  lading;  that  defend- 
ant donand  a  bill  of  lading  from  plaintiff  be- 
fore deliverinff  the  pn^jwrtgr  sued  for;  that 
plaintiff  refused  to  show  a  bill  of  lading  tw 
the  propoty  sued  for;  tliat  detendaiA  tbere- 
upwi  offered  to  deliver  iw^erty  to  plaintiff 
upon  plalntitTs  paj-ing  the  invoice  price  of  the 
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property  sued  for,  an<  that  pUlntlfl  refused 
to  do  this;  that  d^emdant  thereupon  offered 
to  deliver  the  property  Bued  for  to  platutlff, 
npoa  i^alntilTs  ofTerlng  Battefactorr  evidence 
of  ownttBhlp  In  plaintiff." 

The  demurrers  were  as  follows:  "(1)  Now 
comes  the  plaintiff  and  demurs  to  ttiat  por- 
tion of  the  defendantfs  second  plea  wherein 
this  {dea  says  'defendant  demanded  the  bill  of 
lading  frooi  plaintiff  before  dtilvery  of  the 
property  sued  for;  that  plaintiff  refused  to 
show  the  bill  of  lading  for  the  property  sued 
for* — and  aasfgna  as  his  ground  of  demurrer 
that  tltere  was  no  legal  obligation  resting  on 
plaintifl  to  show  any  bill  of  lading  for  tbe 
soods  sued  for.  (2)  Plaintiff  demurs  to  that 
portion  of  the  defendant's  second  plea  read- 
ing as  follows:  'That  the  defendant  otter- 
«d  to  &E^ver  tbe  property  to  plaintiff  upon 
plaintLK  payli^  tiie  invoice  lurlce  of  the  prop- 
erty sued  for,  and  that  plaintifl  refused  to 
do  thlfl^ — and  assigns  as  his  ground  of  de- 
murrer that  there  was  no  legal  obligation 
resting  iq>on  tbe  plaintiff  to  pay  the  defendant 
the  inroice  inrice  of  tbe  properly  sued  for. 
The  only  duty  resting  on  plaintiff  was  to  pay 
on  demand  the  amount  of  fftl^t  due  accord- 
ing to  the  legal  cflassiflcatlona  and  rates,  or 
to  show  that  the  freight  bad  been  prepaid. 
This  dnt7  being  done,  the  duty  of  tbe  defend- 
ant was  to  dellTer  the  property  In  contro- 
Teray  to  the  plaintiff."  These  donurrers 
were  ffled  March  31,  1009.  Other  demurrers 
were  as  follows:  "(1)  Said  plra  is  no  answer 
to  plaintiff's  complaint  (SD  It  does  not  state 
wtwther  plaintiff  offered  sattsfactory  evi- 
dence or  not"  Other  demurrers  filed  to  the 
plea  as  a  whole  raise  the  same  qnestlcm  as 
those  set  out  In  demurrers  numbered  1  and  2 
above. 

Gktodwyn  &  Ifclntyre,  iox  appellant  War- 
ren S.  Beeae,  for  ai^idlee; 

McCLBIiLiAN,  J.  Detinue  by  appellee  for 
chattels  In  poesMslon  of  tbe  appellant  as  a 
common  carrier  and  consigned  -to  appellee. 
The  appeal  Is  on  tbe  record, , only;  and  the 
flsslgomesits  of  error  imlsted  on  tn  brief  for 
^n^llant  relate,  alone,  to  rulings  sustaining 
demurrers  to  pleas  2,  8,  and  4. 

There  are  no  demurrers  assaUlsg  pleas  8 
and  4,  set  out  In  the  transcript  Henoe,  as- 
signments predicated  on  those  rulings  cannot 
be  reviewed.  1  May.  Dig.  p^  181,  suUiead 
916.  We  are,  hence,  remitted  to  a  coosldera- 
Oaa  at  the  proprl^  of  the  action  of  tbe 
conrt  In  sustaining  demurrers  to  plea  2. 
This  idea,  as  .  well  as  the  d^urrers  thereto, 
will  be  set  out  In  tbe  report  of  the  ai^eal. 

Tbe  demurrers,  evidently  writtra  on  sepa- 
rate papers,  were  tiled  on  the  same  day. 
Taking  tliem  la  the  ordet  in  which  they  ap- 
pear In  the  transcript  the  first  two  assail, 
^oted  in  tb«lr  caption,  parts  cnly  of  tbe 
plea.  Demurrer  does  not  lie  to  a  part  of  a 
count  or  plea,  except  In  suits  on  bonds  as- 


signing special  breaches.   Hester  v.  Ballard, 
9Q  Ala.  410,  11  South.  427;  A.  G.  S.  R.  R.  CO. 
V.  Tapla,  94  Ala.  226, 10  South.  236;  G(Hi>en- 
ing  Co.  v.  Worthington  &  Co.,  99  Ala. 
12  South.  '^6— among  others. 

If  the  matter  alleged  In  plea  2  woidd  bar 
the  plaintiff's  right  to  recover,  it  Is  evident 
that  such  mattar  could  have  been  shown 
under  the  general  Issue  pleaded  in  the  cause. 
Under  such  circumstances,  no  prejudicial  er- 
ror, to  defendant  resulted  from  tbe  sustain- 
ing of  demurrer  to  special  idea  2.  M.  C.  & 
St  U  By.  V.  Bates,  133  Ala.  447,  S2  South. 
589;  Bennett  v.  Brooks.  146  Ala.  490.  41 
Soutb.  149;  Tallassee  Falls  Co.  v.  MoOTe, 
158  Ala.  356,  48  South.  S93;  Meyer  Drug  Co. 
7.  Puckett,  139  Ala.  831,  -35  Sontli.  1019; 
Southon  Railway  CO.  v.  Wilson,  188  Ala. 
610,  622,  85  South.  561. 

The  Judgmoit  is  affirmed. 

Affirmed. 

DOWDELL.  a  J.,  and  ANDERSON  and 
SATBS),  JJ.,  ccmcur. 


AUSTIN  et  al.  v.  BBALL. 
(Supnine  Conrt  of  Alabama.    May  19,  1910.) 

1.  Assumpsit,  Action  of  (5  5*)  —  Commok 
CouNTO— Breach  or  Implied  Wabrantt. 

The  common  coants  cannot  be  properiy  ap- 
plied to  an  action  for  breach  of  an  unplled  war- 
ranty. 

[Ed.  Note.— For  other  cases,  see  Assumpsit 
Action  of,  Cent  Dig.  {g  14-26;  Dec.  Dig.  S  M 

2.  Sales  (|  418*)— Bbeach— Aonoir  ro»-Bvi- 

DENCX. 

Where  a  contract  contemplated  tiie  deliv- 
ery of  Inmber  "f.  o.  b.  ears"  at  the  i>Iace  of 

shipment  and  not  at  the  point  of  destinatioD, 
the  freight  charge  on  the  car  was  outside  the 
contract  and  could  not  have  been  within  the 
contemplation  of  the  parties  as  an  element  of 
damages  for  breach  of  the  contract;  bence  evi- 
dence of  what  the  freight  charges  were  or  what 
freight  charges  were  paid  was  inadmissible,  in 
an  action  for  breach  of  the  contracL 

[Ed.  Note. — For  other  cases,  see  Sales,  Ofent 
Dig.  H  1174.  1187;  Dec.  Dig.  I  418.*] 

8.  Pabtnbbship  (I  216*)  —  DEscEipnoN  or 

Paeties— Pabtnebship. 

Where  an  action  was  brought  against  two 
persons,  It  was  not  necessary  to  so  describe  the 
defendants  as  partners  In  order  to  admit  evi- 
dence of  their  feint  liability  as  the  legal  result 
of  their  association  as  partners. 

TEd.  Note.— For  other  cases,  eee  Partnership, 
Cent  Dig.  §S  416-418;  Dec  Dig.  {  21fle*3 

4.  Pleading  (i  392*)— Paoor-VABiAHCE. 

Where  It  was  alleged  that  a  contract  was 
made  with  plaintiff  by  tbe  defndants,  and  tbe 
proof  riiowad  that  the  contract  was  made  by  a 
partnership  of  wlildi  defendants  were  members, 
there  was  no  vaziaaoe. 

[Bid.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §|  1312-1319;  Dec  Dig.  S  392. 

5.  Sales  (|  279*)— Contract — Constbuction. 

Where  a  contract  for  the  sale  of  lumber 
stipulated  for  "count  and  inspection  gxtaranteed" 
at  point  of  destination,  the  written  report  of 
"count  and  inspection"  made  at  destination  was 
not  admissible  to  show  tbe  true  character, 
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UDOtmt,  tnd  quality  of  the  lumber;  the  whole 
effect  of  the  atlpulation  beinc  to  ueun  con- 
formity of  the  atiDject  <rf  eale  to  the  order  and 

bills  rendered  the  buyer. 

[Ed.  Note— For  other  cases,  see  Sales,  Cent. 
Dig.  Si  783-702 :  Dec.  Dig.  {  279*] 

Appeal  from  Circuit  Court,  Omera  Coun- 
ty; H.  A.  Pearce,  Judge. 

Action  W.  W.  Bealt  against  J.  W.  Aus- 
tin and  anoQier.  Judgment  for  plaintiff,  and 
defendants  appeal.  Beversed  and  remanded. 

The  first  three  counts  are  the  commou 
counts.  The  flfOi  count  claimed  damages  for 
the  breach  of  warranty  In  the  sale  of  a  car 
of  lumber  by  defendants  to  plaintiff  on  Feb- 
'  mary  1, 19M,  which  the  defendants  wmrrant- 
ed  to  be  free  from  sap  and  through  shake, 
when  in  fact  a  large  quantity  of  lumber,  to 
wit,  13,000  feet,  contained  sap  or  through 
shake.  The  fonrtb  count  was  as  follows ; 
"Plaintiff  claims  9187.70  damages  from  the 
defendants,  for  that,  whereaa,  heretofore,  to 
wit,  on  the  Ist  day  of  February,  1904,  the 
def«idauts  agreed  and  contracted  with  the 
plaintiff  to  saw  for  and  ship  on  plalntifT-t 
order  one  car  of  long  leaf  yellow  pine  lum- 
ber, free  from  sap  and  through  shake,  at  the 
price  of  fS  per  M.  feet  1  o.  b.  cars,  count 
and  Inqvction  guaranteed.  Plaintiff  avers 
that  the  e^renlou  'count  and  inspection 
maranteed,'  when  used  In  this  connection, 
was  understood  by  defendants  to  mean,  and 
did  mean,  the  defendants*  guaranty  of  quan- 
tlt7  of  the  lumber  and  the  grade  of  the  same 
at  point  of  destination;  that  Is,  at  point  to 
which  shipped.  And  plaintiff  aTors  that  he 
paid  the  defendants  $115.OT  for  said  lumber, 
relying  upon  thrir  guaranty  as  herein  alli- 
ed; that  said  lumber  was  shipped  by  plain- 
tiff, and  at  point  to  whltdi  shipped  did  not 
vome  up  to  guaranty  as  herein  alleged,  in 
that  It  was  not  free  from  sap  and  through 
shake,  and  that  thereupon,  -with  the  consent 
and  at  the  direction  of  the  defendants,  be 
disposed  of  said  lumber  to  best  advantage, 
and  the  proceeds  of  such  distribution  failed 
to  pay  the  freight  on  the  shipment  by  S55, 
which  amount  as  shipper  plaintiff  was  bound 
to  pay  and  did  pay;  that  said  $115.87,  paid 
defendants  as  averred,  was  the  price  of  said 
lumber  according  to  agreement  herein  set 
out,  and  that  defendants  failed  and  refused 
to  pay  said  917D.87." 

W.  O.  Mulkey,  for  a^llants.  C.  D.  Car- 
mlcbael,  for  appellee. 

McGLELLAN,  J.  The  plaintiff  (appellee) 
must  trace  his  right  to  recover  In  this  action 
through  a  breach,  by  defendants  (appellants), 
of  an  implied  warranty,  in  respect  to  quan- 
tity and  quality,  of  a  car  of  lumber  bought 
and  sold,  respectively,  by  the  parties.  To 
such  a  purpose  the  common  counts  cannot  be 
properly  applied.  4  Oyc.  pp.  32&-328,  and 
authorities  collated  In  notes  thereon. 

Accordingly,  the  several  afflrmatlve  char- 


ges, as  to  the  common  counts,  requested  by 
and  refused  to  defendants,  should  hav*  been 
given.   Their  refusal  was  error. 

The  measure  of  plaintiff's  damages.  If  oth- 
erwise entitied  to  recover,  is  that  stated  hi 
Penn  &  Co.  v.  Smith  et  al.,  104  Ala.  445.  449. 
18  South.  88.  The  standard  of  recoverable 
damage  set  down  In  that  decision  necessarily 
excludes  freight  charges  as  elements  of  the 
recovery. 

The  contract  between  the  parties  contem- 
plated the  delivery  of  the  lumber  "f.  o.  b. 
cars"  In  this  stnte,  and  not  at  the  point  of 
destination,  remote  from  the  place  of  ship- 
ment. Hence  the  freight  charges  on  the  car 
was  a  matter  dehors  the  engagement  between 
these  parties  and  could  not  have  been  with- 
in their  contemplation  as  an  element  of  dam- 
ages for  a  breach  thereof.  It  follows  that 
evidence  of  what  the  freight  charges  on  the 
car  were,  or  what  freight  charges  on  the 
car  were  paid,  'was  erroneously  admitted  over 
defendants'  objection  thereto. 

Dnder  a  phase  of  the  evidence  for  the  de- 
fendants it  was  open  to  the  Jury  to  find  that 
the  plaintiff  supervised  the  loading  of  the 
car,  and  that  It  was  loaded  -with  the  char- 
acter and  quality  of  lumber  he  directed. 
This  evidence  was  disputed  by  the  plaintiff 
on  his  examination  and  also  by  the  evidence 
of  those  Inspecting  the  car  at  destination. 
Of  course,  if  plaintiff  supervised  the  loading, 
and  If  the  car  was  loaded  with  the  character 
and  quality  of  lumber  he  directed,  the  plain- 
tiff could  not,  for  obvious  reasons,  recover. 
But,  on  the  contrary,  if,  as  he  testified,  be 
did  not  BO  assume  direction  of  the  loading, 
but,  a  fortiori,  complained  of  the  character 
and  quality  of  the  lumber  then  being  put  in 
the  car,  the  defendants  could,  of  course,  take 
nothtng  as  the  result  of  their  contention  In 
this  regard  before  stated. 

The  action  Is  against  J.  W.  and  B.  J.  Aus- 
tin. There  is  no  description  of  them  as  con- 
stituting a  partnership  known  and  called  the 
"Monarch  Lumber  Company,"  the  concern 
with  which  plaintiff  contracted.  It  "ms  not 
necessary  to  so  describe  the  parties  defend- 
ant in  order  to  properly  admit  evidence  of 
their  Joint  liability  as  the  legal  result  of 
their  association  as  partners.  Jemison  r. 
Dearing,  41  Ala.  283 ;  HcCnIloch  r.  Judd,  20 
Ala.  703;  15  Ency.  PI.  4  Pr.  pp.  920.  SWl. 
The  special  counts  aver  that  the  contract 
was  made  with  plaintiff,  by  the  defMidants. 
The  proof  shows  that  the  contract  was  made 
by  the  Monarch  Lumber  Company,  and  coun- 
sel seem  to  be  in  accord  that  the  named  com- 
pany was  a  partnership  of  wbldi  defendants 
were  members.  It  Is  contended  that  a  vari- 
ance resulted.  On  the  state  of  the  complaint 
in  this  case  no  variance  was  wrought  15 
Dncy.  PI.  A.  Pr.  pp.  925-827 ;  Clark  v.  Jones, 
87  Ala.  474,  482,  6  Soutii.  362. 

Under  the  Interpretation  put  upon  the  stip- 
ulation, "count  and  Inspection  guaranteed" 
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(at  point  of  defttluattOD),  In  Byrd  t.  Beall, 
150  Ala.  122,  43  South.  749,  124  Am.  St  R«p. 
60,  it  necessarily  results  that  the  written  re- 
port or  memorandum  of  "count  and  inspeu- 
don"  made  at  deatlnatioa  was  not  admissi- 
ble In  erldence  to  show  the  true  character, 
amount,  and  quality  of  the  lomber  contained 
In  the  car.  It  was  held,  and  well  held,  we 
think,  in  Byrd  t.  Beall,  that  the  wboie  ef- 
fect of  the  stipulation  guaranteeing  count 
and  Inspection  was  to  assure  conformity  of 
the  snbject  of  sale  to  the  order  and  bills 
therefor  rendered  the  purchaser. 

Errors  prejudicial  to  ain>elIantB  interren- 
ed  on  the  trial,  so  the  Judgment  must  be  re- 
versed, and  the  cause  will  be  remanded. 

BeTersed  and  remanded. 

DOWDELU  G.  and  ANDERSON  and 
SATBE,  JJ.,  concur. 


BIGHABDSON  r.   OIiATHB  MILUNG  & 
EILEVATOR  00. 

(Sopxeme  Court  of  Alatiama.    June  2,  lOlOi) 

1.  Bbokebs  (f  54*)— GoMMUsion— Right. 

While  a  broker  who  finds  a  customer  ready, 
able,  and  williog  to  purchase  at  the  seller's  price 
is  entitled  to  coDunissiooa,  yet  if  the  prospective 
customer's  order  is  revocable  at  pleasure,  his 
revocation  thereof  is  conclusive  evidence  that 
he  is  not  willing  to  purchase,  so  that  where 

Slaintiff,  wiio  was  authorised  to  take  orders 
»r  the  sale  of  flour  for  defendant  mill,  took 
two  orders  for  a  certain  kind  of  flour  which  the 
prospective  purchaser  canceled  when  defendant 
explained  to  htm  the  quality  of  the  flour,  plaio- 
tiff  was  not  entitled  to  commissions,  deiradant 
not  being  at  fault  for  truthfully  stating  the 
quality  <«  the  flour. 

[E:d.  Note^For  other  cues,  see  Brokers, 
Gent  Dig.  H  75-77;  Dec.  Dig.  |  64.*] 

2.  BROKEBS  (f  OS*)  —  GOWIBSION  —  DerAtTLT 

or  Selleb— Refusal  to  Delivkb. 

If  the  seller  refuses  to  deliver  goods  sold 
for  him  a  broker,  or  improperly  prevents  the 
consummation  of  the  sale,  he  is  liable  to  the 
broker  for  commissions. 

[Ed.  Note.~-For  other  cases,  see  Brokeis, 
Cent  Dig.  Dec.  Dig.  |  63.*] 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County;  T.      Sow^I,  Judge. 

Action  by  Earl  O.  Blchardson  agaidst  the 
Olathe  Milling  ft  Elevator  Company.  From 
a  Judgment  for  d^endant,  plaintiff  appeals. 
Atfirmed. 

Ernest  Lacy,  tor  appellant  A.  F.  Fite 
and  Staling  A.  Wood,  for  appellee. 

SIMPSON,  J.  The  suit  Is  by  the  appellant 
against  the  appellee,  to  recover  commissions 
claimed  to  be  due  the  plaintiff  for  services 
in  selling  a  certain  quantity  of  flour,  l^e 
evidence  is  without  conflict  that  plaintiff  was 
authorized  to  take  orders  from  merchants  for 
flonr  to  be  furnished  by  the  defendant;  that 
plaintiff  did  take  orders  from  two  mercantile 
firms  for  a  quantity  of  flour  at  prices  which 


bad  been  fixed  by  defendant;  that  the  de- 
fendant, thinking  from  the  size  of  the  orders 
that  said  merchants  had  not  understood  the 
quality  of  the  flour,  wrote  to  them  ^^laln- 
lug  that  it  was  an  inferior  quality  of  flour, 
and  they  countermanded  the  orders. 

It  Is  tme,  as  contended  by  the  app^ant 
that  when  a  broker  has  found  a  customer 
ready,  able,  and  willing  to  purchase  at  the 
price  fixed  by  the  seller,  he  has  earned  his 
commissions;  yet  It  Is  also  true  tiiat  when 
the  result  of  th^  broker's  labors  is  a  mere 
order  for  goods,  which  Is  revocable  at  the 
pleasure  of  the  party  making  the  order  (Mc- 
Kindly  v.  Dunham.  55  Wis.  515,  13  N.  W. 
485,  42  Am.  Bep.  742;  Gould  v.  Cates  Chair 
Co.,  147  Ala.  633,  634,  41  South.  676),  a  rev- 
ocation of  said  order  is  conclusive  evidence 
that  the  purchaser  Lb  not  willing  to  purchase 
the  goods. 

The  seller,  in  this  case,  did  not  refuse  to 
flU  the  order,  but  merely  made  a  candid  and 
honest  statement  of  the  quality  of  the  flour, 
leaving  the  purchasers  the  option  either  to 
reaffirm  the  order,  to  change  It  to  a  better 
quality,  or  to  revoke  the  order. 

It  ts  true  also  that  If  the  seller  refuses  to 
deliver  the  property,  or  by  any  Improper  ac- 
tion on  his  part  prevents  the  consummation 
of  the  purchase,  he  would  be  liable  for  the 
commissions,  but  we  cannot  consider  the  ac- 
tion of  the  seller  In  this  case  as  improper. 
To  bold  otherwise  would  be  to  place  a  man 
in  fault  for  telling  the  truth. 

The  court  properly  gave  the  general  charge 
In  favor  of  the  defendant,  and  the  judgment 
of  the  court  is  afllnned. 

AfHrmwli 

ANDERSON,  MATFIELD,  and  SATRB, 
JJ.,  concur. 

HAMPTON  V.  STATE. 
(Supreme  Court  of  Alabama.    June  2,  1910.) 

1.  Infants  (|  68*)— Criuinai.  PBosECimoNS 
—Juvenile  Delinquents— Statutes. 

Since  Code  1007,  |  9450,  as  amended  by 
Acts  Sp.  Sess.  1000,  p.  117,  applies  only  to  chil- 
dren under  14  charged  witb  misdemeanoTS  or 
the  violation  of  city  ordinances,  it  did  not  au- 
thorize the  trial  as  a  Juvenile  delinquent  of  a 
child  under  14  charged  with  burglary  committed 
prior  to  the  amendment  but  not  brought  to  tri- 
al until  after  the  amendment  totik  effect 

[Ed.  Note.— For  other  caaes,  see  Infants. 
Cent  Dig.  1 174;  Dea  DlrfW.*] 

2.  CaiuiNAL  LiAW  ({  {^*>— EviDENCK— Con- 

FE88IONS— GHILDSBN— STATtmS. 

Code  1907.  |  6464,  declares  that  the  dec- 
larations or  adinissiotis  of  a  child  under  14, 
when  questioned  or  accused,  or  any  statement 
made  by  any  person,  officer,  or  the  court,  shall 
not  be  competent  against  the  child  In  any 
court  or  proceeding  whatsoever,  and  shall  be 
inadmisdble  against  it  Held  that  though  audi 
section  was  in  a  chapter  entitled,  "Children. 
Juvenile  Delinquents,"  It  was  general  in  Its  ap- 
lrflcati<ni,  and  precluded  the  admisdon  of  c<m- 
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fesaions  Diade  by  a  (diild  under  14  in  a  pros- 
ecution againat  him  for  burglary. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1200;  Dec  IMg.  |  527.*] 

Appeal  from  Circuit  Court,  Lauderdale 
County  ;  O.  P.  Almon,  Judge. 

Monroe  Hampton  was  convicted  of  bur- 
glary, and  be  appeals.  Berersed  and  re- 
manded. 

Paul  Hodges,  for  an>ellant  Alexander  M. 
Oarber,  Atty.  Oen.,  for  the  State. 

SIMPSON.  J.  The  appellant,  a  boy  12 
years  of  age^  was  Indicted  and  convicted  of 
the  crime  of  burglary.  When  Uie  defendant 
-was  arraigned,  his  attorney  called  the  at- 
tention of  the  court  to  the  fact  that  the  boy 
was  only  22  years  of  age;  that  at  the  time 
of  the  alleged  burglary  (in  June,  ldO&)  he 
was  only  11  years  of  age;  and  tliat  under 
the  prorisiraiB  of  Uie  Code,  at  the  time  of  the 
supposed  burglary,  he  was  not  subject  to 
trial  by  the  court,  but  should  be  treated  as  a 
delinquent  child,  under  the  law  in  regard  to 
Juvenile  delinquents.  The  court  overruled 
the  motion,  and  required  the  ^fendant  to 
[dead. 

In  this  there  was  no  oror.  While  section 
6^50,  as  it  stood  at  that  time,  applied  to  all 
Juvenile  delinquoits,  yet  on  tlie  26th  day  of 
August,  190D,  said  section  was  amended  so 
as  to  apply  only  to  children  under  14  years 
of  age,  charged  with  the  commission  of  a  mis- 
demeanor or  violation  of  a  (»:dinance. 
Acts  Sp.  Sess.  1800,  p.  117. 

As  the  Juvenile  delinquent  act  at  the  time 
of  the  trial  did  not  apply  to  the  crime  of 
burglary,  there  was  no  error  In  the  action 
of  the  court  Bz  parte  Perryman,  16G  Ala. 
626,  46  South.  866. 

During  the  trial  a  witness  made  statements 
of  a  confession  made  by  the  defendant,  whldi 
defendant's  counsel  moved  the  court  to  ex- 
dud^  which  motion  the  court  overruled. 

Section  6464  of  the  Code  provides  tbat: 
'TFhe  statements^  declaratloi^  confessions,  or 
admls^fHis  of  any  Idnd,  made  by  a  diild  un- 
dor  fourteen  years  of  age.  to  any  person,  of- 
ficer of  the  court;  or  the  manner  or  de- 
meanor or  silence  of  such  chUd,  when  ques- 
tioned or  accused,  or  any  statement  made  by 
any  person,  offlca  or  the  court,  shall  never 
be  or  competent  evidence  against  the 
child  in  any  court  or  proceedings  whatever, 
nor  shall  the  eame  ever  be  admitted  1^  any 
court  In  any  proceeding  against  the  child." 

While  it  is  true  that  this  section  is  In  the 
chapter  headed  "Clilldrent  Juvenile  Delin- 
quents," and  While  the  first  section  of  that 
chapter  (section  6450)  defines  who  are  Juve- 
nile delinquents,  yet  It  cannot  be  said  tliat 
all  of  the  sections  of  that  chapter  apply  only 
to  children  who  have  committed  misdemean- 
ors and  are  declared  to  be  Juvenile  delin- 
quents. 

This  section  Is  general  and  applies  to  state- 


ments, etc.,  by  any  diUd  under  14,  and  It 
shows  that  it  refers  to  "any  court  or  pro- 
ceedings." 

There  is  no  reason  why  a  child  should  not 
be  allowed  to  inculpate  himself  as  to  a  mis- 
dnneanor,  and  yet  be  pmnitted,  by  his  state- 
ment^ to  fix  upim  himadf  the  graver  crime, 
a  felony. 

The  Judgment  of  die  court  la  reversed,  and 
the  cause  ronanded. 
Reversed  and  remanded. 

DOWDBLL,  O.  J.,  and  UAY7IBLD  and 
SATRB,  JJ.,  concur. 


EIB£BKIDB  et  aL  v.  EBLLT  et  aL 
(Supreme  Court  of  Alabama.    Jane  9,  1910.) 

1.  Ekxoctobs  Ann  AninKisiuTOBs  (M  835n 
— Lanob— Saui  to  Pat  Dura— Buxt-Pak- 

TTES. 

The  administrator  and  an  heir  cannot  be 
jmned  as  complainants  in  a  bill  against  the 
other  heits  to  sell  lands  of  the  Intestate  to  Tpmr 
debts;  the  Interest  of  the  adrnhdstiator  and 
the  heir  being  antagoniatia 

[Ed.  Note.— For  other  cases,  see  Eremtors 
and  Administraton,  Cent  Dig.  H  1S79-13S5; 
Dec.  Dig.  i  835.*] 

2.  BXEOUTOBS  AITD  ADlOKIBTaATOBa  Q  332*>— 

Lands— Saia  to  Pat  I^bts. 

An  admiaistrator'a  right  to  maintain  &  bill 
to  sell  lands  of  the  Intestate  to  pay  debts  is 
wholly  statutory,  and  can  be  maintained  by 
the  administrator  alone,  la  the  manner  and  on 
the  conditions  prescribed. 

lEA.  Note.— For  other  cases,  see  Bzecutois 
and  Administiators,  Dec.  Dig.  |  332.*] 

3.  BXECUTOBS  AND  AOHINISTRATOBa  (|  828*)— 

Sale  or  L&nd  to  Pat  Debts— AuTBoanr 
or  Ubis. 

An  heir  cannot  maintain  a  bill  for  the  sale 
of  the  intestate's  real  estate  to  pay  debta. 

[Ed.  Note.— For  other  cases,  see  ESxecatois 
and  Administratois,  Gent  Dig.  H  1946-13^: 
Dec.  Dig.  {  S2S.*] 

4.  ExBcxrroBS  and  ADHmnuTOBs  01  137, 
151*)— Pebsonai.  BBPBEsmTATxvs— Sauk 

RbAI.  EfiTATE. 

An  intestate's  personal  representative  can 
do  nothing,  save  as  authorised  statnte,  to 
divest  or  ucumber  the  title  to  the  intestate's 
real  estate  wliidi  descended  to  the  heir  or  deri- 
see. 

[Gd. 'Note.- For  other  cases,  see  Btncntofs 
and  AdminiBtrator^  Cent  Dig.  H  657-000;  614- 
620;  Dec.  Dig.  ||  187,  161.*f 

5.  GotmTB  (S  476*)— OoHOUisraT  Jmsnio* 

TION— ATTACHHSNT. 

Where  the  probate  court  has  first  acquired 
nrisdiction  of  the  administration  of  an  estate, 
t  cannot  be  deprived  thereof  by  ^e  diancerr 
court  except  on  some  special  eouitable  ground 
disdosed  in  the  bill  of  an  adndnutrator  aeaUng 
to  remove  the  administtation  to  the  diance^ 
court 

[Ed.  Not&— Fw  other  esses,  sse  Oonrts,  Osat 
Dig.  1 1232;  Dec  Dig.  |  476.*] 

6*  COUBTS  (J  48T*>— ADinWIBTEATIOH  Off  BSN 
TATE— ReHOVAI.  TO  CHAHCEBT  COtJKT. 

The  right  of  an  heir,  lecatee,  or  distributee 
to  have  the  administration  of  the  estate  removed 
to  the  chancery  court  without  assigning  any 
reasons  therefor  does  not  extend  to  the  adminis- 
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traton  RDd  la  not  confemd  by  tbe  fact  tbat 
the  administrator  in  such  an  attempt  joine  with 
him  one  of  the  helra  aa  a  complainant. 

[Ed.  Note. — For  other  caeeii,  ue  Gonrts,  Oent. 
Dig.  I  1308;  Dee.  Dig.  S  4S7.*] 

Dowdell,  0.  J.,  dissenting. 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County;  Saffold  Bemey,  Judge. 

BUI  by  E.  B.  Kirkbrlde,  as  administrator  of 
tbe  estate  of  Mary  Ann  Kelly,  deceased,  and 
another,  against  William  T.  Kelly  and  oth- 
ers. From  a  decree  sustaining  a  demurrer  to 
the  blU,  complainants  appeal.  Affirmed. 

Sullivan  &  StaUworth  and  Boyles  &  Eohn> 
tor  appellants.  Roach  ft  Chamberlain,  for  ap- 
pellees. 

MATFIBLD.  J.  Appellants— <me,  tbe  ad- 
mlnlstrator  of  the  estate  of  Mary  Ann  Kelly, 
Oie  other,  an  belr  of  said  decedent— file  this 
bill  In  equity  against  the  other  belts  and  a 
mortgagee  of  tbe  land  in  question,  to  remove 
the  administration  of  tbe  estate  from  the 
probate  court  to  tbe  chancery  court,  and  to 
sell  tbe  lands  of  sncb  estate  for  tbe  payment 
4tf  the  debts  of  the  decedent,  and  to  charge 
the  Interest  of  me  of  the  fa^rs,  Peter  Kelly, 
with  his  indebtedness  due  the  estate.  Peter 
Kelly  demurred  to  the  hill  as  amended,  on 
the  grounds:  (1)  Tliat  there  was  a  miajolndw 
of  comidalnts;  that  no  facts  were  alleged 
to  show  a  necesslty^  for  the  removal  of  the 
administration  into  the  an  eery  court;  ^ 
that  no  necessi^  Is  shown  to  sell  the  lands 
to  pay  debts;  and  (4)  that  It  is  shown  that  It 
is  not  necessary  to  sell  all  tbe  lands  to  pay 
debts.  Some  of  these  grounds  are  set  up  in 
varying  forms.  Tbe  court  sustained  the  de- 
murrer, and  from  that  decree  ttils  appeal  Is 
prosecuted. 

Tbe  first  groimd  of  demurrer  was  unqnes- 
ti<Hiably  well  taken.  Tbe  interest  of  an  ad- 
ministrator and  that  of  an  heir,  in  a  pro* 
ceedlng  to  sell  12ie  lands  of  the  Intestate  to 
pay  debts,  are  so  antagonistic  that  they  can- 
not be  joined  as  comidaints  in  a  bill  against 
•Bxe  other  heirs.  Tbe  administrator  may 
maintain  a  bill  to  sell  tbe  lands  for  such  pur- 
poses, but  be  can  do  so  only  because  the  stat- 
ute authorises  It,  and  he  alone  most  do  so. 
In  the  manner  and  only  on  the  conditions 
mentioned  In  the  statntft  Tbe  statute  does 
not  anttuwlxe  the  b^r  to  maintain  sncb  bill, 
am  to  J<^  with  tbe  pwsonal  r^resoitatlve 
In  such  proceedli^. 

Tbe  following  propositions  Important  to 
tbe  questions  raised  on  this  appeal,  have  been 
frequently  decided  by  this  court,  and  they 
are  dted  by  counsel  for  ai^ellee  In  this  case; 

"Land  descends  to  tbe  heirs,  and,  every 
flt^  tbat  tbe  personal  representative  takes  In 
r^rd  to  it.  be  Interferes  with  their  rights; 
all  tbe  powa  the  statutes  give  him  over  the 
land  la  in  Om  Interest  of  the  creditor,  and 
is  in  antagonism  to  the  rights  of  the  heirs  at 


law."  Chandler  v.  Wynne,  85  Ala.  S09,  4 
South.  65S. 

"Between  an  administrator  or  an  executor, 
and  the  h^r  or  devisee,  no  relation  of  privily 
exists,  and  the  real  assets  cannot  be  bound 
by  any  admission  or  atAnowledgment  made 
by  the  personal  r^»resentatlv&''  Teague  v. 
Corbitt,  67  Ala.  S4S. 

"Real  estate  tbongb  made  subject  to  debts 
by  our  stetntea,  In  the  absence  of  testamen- 
tary direction,  stands  on  a  very  different 
footing  ftom  personal  property.  The  title  la 
never  in  abeyance,  but,  on  tbe  death  of  the 
ancestor,  descends  Instantly  to  the  heir  or 
devisee;  true,  the  personal  representative 
mi^  demand  and  hold  possesion,  and  exer- 
cise the  statutory  power  of  mtlng,  and  even 
skiing  It  for  the  payment  of  debts,  bat  It  is 
a  mere  powers— a  bare  authority — and  must 
be  executed  as  tbe  statute  directs."  Chlgbl- 
Bola  V.  he  Baron.  21  Ala.  406;  Martin  v.  Wil- 
liams, 18  Ala.  190. 

"ITntil  eacsrtilBeA,  or  steps  taken  looking  to 
its  exercise,  tbe  right  of  tbe  heir  Is  not  In- 
terrupted." Masterson  v.  Glrard,  10  Ala.  60; 
Branch  Bank  v.  Fry,  23  Ala.  770;  Leavens  v. 
Butler,  8  Port  880;  Anderson  v.  McQowan, 
42  Ala.  280;  1  Brick.  Dig.  939.  i  Sfil. 

From  these  premises,  It  results  that  the 
personal  representative  can  do  notbhv  save 
as  the  statute  gives  hhn  authority  to  divest 
or  incumber  the  title  to  tbe  real^  which  de> 
Bcends  to  the  heir  or  devisee.  Steel  et  al.  v. 
Steel's  Adm'r,  64  Ala.  455,  38  Am.  Rep.  15. 

There  is  no  statute  authorizing  the  hefr  to 
Invoke  tbe  jurisdiction  of  a  court  to  sell  tbe 
lands  of  an  estate  for  the  payment  of  debts, 
and  so  Ruby  Kelly  should  not  be  joined  as 
complainant  In  the  bill  praying  for  the  sale 
of  tbe  lands  for  tbe  payment  of  debts.  Ruby 
Kelly  has  no  right  to  have  tbe  lands  sold  tor 
tbe  payment  of  tbe  debts  of  tbe  deceased, 
and  therefore^  <»ie  of  tbe  complainants  having 
no  rigbt  to  recover,  the  other  complainants 
cannot  recover. 

The  second,  third,  and  fourth  grounds  of 
demurrer  are  practically  based  on  tbe  same 
idea;  tbat  is,  that  no  spedal  equity  jurisdic- 
tion is  shown  authorising  tbe  chancery  court 
to  entertain  this  suit  It.i8  sibown  In  the  Mil 
that  the  administration  of  this  estate  Is  pend-  ■ 
Ing  in  the  probate  court.  The  probate  court 
having  first  acquired  jurisdiction  of  the  sub- 
ject-matter and  of  tbe  parties,  it  cannot  be 
deprived  of  tbat  jurisdiction  tbe  dian- 
cery  court,  except  on  some  q>eclal  equitable 
ground,  and  this  equitable  ground  must  be 
one  shown  by  the  administrator  In  his  bill, 
and  tbe  administrator  shows  no  sacb  ground 
tn  this  bill. 

The  appellants  Insist  that  a  distributee  of 
an  estate,  or  an  heir  or  legatee,  may,  without 
assigning  ai^  reasons  therefor,  have  the  ad- 
ministration of  tbe  estate  removed  to  tbe 
cliancery  court.  While  this  Is  true  of  a  bill 
filed  by  the  heirs  or  distributees,  it  Is  cer> 
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-tainly  not  a  right  which  the  administrator 
can  take  advantage  of,  but  is  a  right  on  the 
part  of  the  heirs  or  distributees  whicb  ordi- 
narily Is  against  the  interest  of  the  adminis- 
trator, and  usually  exercised  by  an  heir  when 
tie  is  dissatisfied  with  the  admlnlBtrator's 
conduct  of  the  admiuistratlon  in  the  probate 
court.  The  fact  alone,  that  the  administrator 
Joins  one  of  the  heirs  with  him,  does  not  glre 
to  the  administrator  any  special  equitable 
ground  for  removing  the  administration  into 
the  chancery  court. 

The  averments  of  the  bill  must  be  good  as 
to  both  of  the  complaints,  or  the  bill  Is  de- 
murrable. 

-  It  follows  that  the  decree  of  the  chancellor 
must  be  affirmed. 
Affirmed. 

SIMPSON,  ANDERSON,  SAYRB.  and  EV- 
ANS, JJ.,  concur.  DOWDBLU  0.  3^  dis- 
•enta. 


PHIIiLIPS  V.  BBAD^HAW. 
(Snpienw  Court  of  Alabama.    Uay  1%  1910.) 

1.  lilBEL  AHD  SUNDXE  (|  7*)  —  WORDB  AC- 
TIONABLE SE. 

Words  Imputing  larceny  are  actionable 
per  Be. 

[Ed.  Note. — For  other  cases,  see  Ubel  and 
Slander,  Cent.  Dig.  S  45;  Dec.  Dig.  S  7.*] 

2.  lilBBL  AND  SLANnEB  (J  101*)— WOBDS  IM- 

puTiNo  GaniB— Pbesumftion  of  Malice. 
Unless  words  In^uting  a  crime  are  privi- 
leged, they  are  nresnmed  to  be  false  and  mall- 
doQB,  and  no  onier  evidence  ot  malice  is  neces- 
sary- 

[Eld.  Note.— For  other  cases,  see  T/ibel  and 
Slander,  Cent.  Dig.  |  278;  r>ec.  Dig.  8  101.*] 

3.  LdBEL  AND  Slander  ({  108*)— Wobds  Ih- 
FUTiNQ  Crime— Evidence  or  Good  Charac- 
ter—Aduissibilitt. 

The  gist  of  an  action  for  words  Imputing 
larceny  being  a  false  and  malidous  Injury  to 
plaintiff's  character,  plaintiff,  in  addition  to  the 
presumption  in  bis  favor,  may  show  his  good 
Qbaracter  and  the  faldty  of  the  charge  as  prov- 
ing malice  in  fact,  and  affecting  the  measure  of 
recovery. 

fEd.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  H  281,  302;  Dec.  Dig.  1 
108.*] 

4.  Dibel  and  Slandeb  (I  103*)— Action  Vor 

SLA  NDEB— EVI DENCB. 

In  a  slander  case  based  on  a  cbarge  of  lar- 
ceny of  cotton  from  a  plantation,  managed  by 
plamtiff  under  a  contract  with  a  company  to 
which  he  had  sold  it,  and  of  which  defendant 
was  president,  be  was  permitted  without  objec- 
tion to  testify  that  he  never  stole  cotton  from 
any  one,  and  that  at  the  date  of  the  contract  the 
company  became  indebted  to  him,  thereunder,  in 
a  large  sum  for  advances  made  by  him  to  wage 
hands  on  the  plantation  and  for  cultivating  the 
crop  up  to  that  date :  the  court  admitting  evi- 
dence of  advances  after  the  date  of  the  con- 
tract, but  not  evidence  of  advances  before  such 
date,  and  there  being  no  objection  to  this  lim- 
itation. When  he  was  ttaeruafter  asked  whether 
some  of  the  indebtedness,  to  which  he  had  de- 
posed, was  not  for  money  furaished  share  crop- 


pers, objection  thereto  was  sustained.  Held. 
that  this  last  ruling  was  not  a  departure 'fiotn 
the  previous  mllng;  the  distinction  asserted 
by  the  question,  if  any,  not  affecting  die  truth 
of  the  oiarge  against  pisintifl  alleged  to  have 
been  made  by  defendant 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent.  Dig.  {  281 ;  Dec.  Dig.  1 103.*) 

5.  Evidence  (5  425*)— Parol  Evidence  Af- 
rECTiNG  Writing. 

In  such  action,  a  qaestion  was  asked  of 
plaintiff  as  to  whether  there  was  any  agree- 
ment between  him  and  another  as  president  of 
the  company  about  the  indebtedness  which  had 
accrued  on  the  farm,  at  the  time  of  sale.  Held 
that,  if  plaintifTs  appropriatiCHi  of  the  cotton 
was  honestly  made  in  reliance  on  an  agreement 
between  him  and  the  president  he  could  prove 
an  agreement  which  authorised  the.an>ropria- 
tlon  to  show  his  intent  and  thereby  the  fusltj 
of  the  alleged  slander,  and  the  ivesident's  knowl- 
edge thereof,  without  infringing  ou  the  role  tliat 
as  between  the  parties  in  any  proceeding  to  en- 
force the  contract,  the  writing  became  tbe  sole 
memorial  ot  all  prior  and  contemporary  agree- 
ments not  merely  collateral  thereto,  and  so  an 
objection  to'the  question  that  It  sought  to  vary 
by  parol  the  terms  of  the  written  contract  was 
untenable,  and  there  would-  have  l>een  no  error 
had  the  conrt  overruled  it 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  1862;  Dec.  Dig.  1 425.*] 

6.  Afpeai.  and  Ebbob  (S  9SES*)—Abvikw— Ex- 
clusion or  EviDBNcat 

Error  In  ezdndlng  evidoice  will  not  lie  Im- 
puted if  the  ruling  can  be  sustained  on  any 
ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3667;  Dec.  Dig.  1  ©a».*] 

7.  Appeal  and  S^rob  ^  &26*)— Review— E>r- 
BOB  Not  Apparent. 

Where  neither  an  overruled  question  to  a 
party  as  to  a  certain  agreement  nor  the  rec- 
ord disclose  the  nature  or  relevancy  to  any  is- 
sue of  any  agreement  proposed  to  be  shown,  er- 
ror cannot  be  imputed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {{  8736,  8787;  Dec.  Dig.  | 
92&*] 

8.  Libel  and  Slander  <|  123*)— Acrioir  for 
Slandeb^-Oenebal  Charge  for  Plaintiff. 

In  an  action  for  slander  in  cfaargiug  plain- 
tiff with  larceny  of  cotton,  defendant,  while 
confessing  the  conversation  on  which  it  was 
based,  testified  that  he  said  ^aintiff  had  tatai 
the  cotton  and  sold  it  and  apiaopriated  the  pro- 
ceeds, and  so  far  as  the  company  was  concerned 
he  might  as  well  as  have  stolen  It  Held,  that 
his  version  so  far  differed  from  plaintiff's  wit- 
ness, who  testified  that  he  said  plaintiff  stole 
the  ootton  from  the  company,  that  a  variance 
between  pleading  and  proof  would  have  re- 
sulted from  the  jury's  unqualified  acoeptance 
of  his  testimony,  and  a  general  charge  for 
plaintiff  was  properly  refused. 

[Ed.  Note.— For  other  caseR,  see  Libel  and 
Slander,  Cent  Dig.  1 356;  Dec.  Dig.  i  123.*] 

9.  Libel  and  Slander  (S  41*)— Privixjboed 

CoUUtmiCATIONB. 

Communications  by  an  employer  to  a  su- 
perintendent as  to  the  protection  and  care  of 
proper^  committed  to  him  are  confidential, 
and,  if  made  without  express  malice,  an  not 
actionable,  though  unjust  and  expressed  in 
terms  supporting  an  action  under  ot&a  dicom- 
stances. 

[Ed.  Note.— For  other  cases,  see  Lil»el  and 
Slander,  Cent  Dig.  H  127-129;   Dec  Dig.  { 
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10.  LiBKIi  A1«D  BUUfDB  d  41*)— PUVIUeBO 

GouiuinoATioNS. 

Such  commuiiicatloiis  ers  condtUonally 
priTllesed,  the  law  wltbdxawins  the  lecal  infer- 
ence of  malice  and  gtvlos  protection  on  condi- 
tion that  actual  or  express  malice,  aa  dbtln- 
gnished  from  malice  im^ied  liy  law  where  a 
wrongful  act  im  Intentionally  done,'  be  not 
•hown. 

[Bd.  Note.— For  other  caMO,  see  libel  and 
Slander,  Oe&t  Dlf>  f  U»i  Dec  Dig;  1  41.*] 

11.  IJBEL  AHD  SUHDEB  (i  60%*)  — PBXVI- 
UOED  COMMUNICATIONB. 

A  privilege  is  not  defeated  by  the  mere 
fact  that  tbe  statement  is  made  in  the  presence 
of  otheiB  than  the  parties  immediately  Interest' 
ed,  or  by  the  bu:t  that  tiie  oonununications  are 
intemperate. 

[Ed,  Note.— For  other  cases,  see  Libel  and 
Slander,  Oent  Dig.  {  149;  Dec.  Dig.  S  SOi^.*] 

12.  Libel  and  Slandeb  (!  41*)'-PBiTiLEaED 
ComiuNicATZons. 

In  determining  whether  a  commanication  is 
piiTilejKed,  the  Qnestion  is  whether  It  ia  made  in 
good  faith  in  discharge  of  some  legal  or  moral 
duty,  or  In  the  fair  and  honest  prosecution  of 
ri^ti,  or  protection  of  intensts,  on  <«e  hand, 
or  inspired  by  ill  will,  on  the  other. 

[Ei.  Note.— Ftir  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  S  148:  Dec.  Dig.  8  41.*] 

13.  Libel  and  %.andkb  (|  123*)— Pbivileged 
Communications. 

Such  a  qnestion  ia  for  the  decision  of  the 
jury. 

[E9d.  Note.— For  otiier  cases,  see  Libel  and 
Slandet^  Cant  Dig.  S  302;  Dec  Dig.  S  123.*] 

14.  Libel  aud  8z.Ain>ra  (8  109*)— Actual 

MALICE—DKnEBMUrATION— PBIVILCQED  COM- 
MUNICATION B. 

If  a  communication  wherein  an  alleged 
slander  waa  rnnated  was  privileged,  it  should 
not  be  wetehed  againat  defnidant  aa  going  to 
show  actual  malice  in  the  communication  on 
which  Buit  was  based. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Gent.  Dig.  {  SOO;   Dec.  Dig.  8  lOO;*] 

16.  Libel  and  Slandeb  (8  124*)- Action  fob 

SLANDBB— INSTBUCTIOHS— PbIVILBOED  CoM- 
ICVNICATIOnS. 

In  a  slander  case  baaed  on  the  chai^  of 
larceny  of  cotton  from  a  plantation  managed 
by  plaintiff  under  a  contract  with  a  company 
to  which  be  had  sold  it,  the  court  charged  that 
if,  on  an  occasion  previous  to  that  laid  in  the 
complaint,  defendant  stated  to  a  witness  that 
plaintifF  had  stolen  cotton  belonging  to  the  com- 
pany or  had  diverted  to  his  own  use,  or  words 
to  that  effect,  as  testified  to  by  a  witness,  and 
at  the  time  had  a  right  to  believe  the  witness 
was  superintendoit  of  the  farm,  and  the  words 
were  spoken  In  what  deftadant  honestly  con- 
cdved  to  be  In  dlsdmrge  of  his  datiea  to  the 
interest  of  the  company,  defendant's  utterances 
oD  that  occasion  were  privileged  communica- 
tions,  from  which  the  law  withdraws  an  infer- 
ence of  malice,  and  that  they  were  not  malicious 
and  could  not  be  considered  as  evidmce  of  mal- 
ice in  the  utterances  chaned  in  the  complaint 
Held,  that  the  privileged  character  of  the  com- 
munications was  asserted  with  proper  hypothe- 
sis. 

[Ed.  Note.— For  other  ca—,  aee  Ubel  and 
Slander,  Cent  Dig.  I  867;  Dea  Dig.  {  124.*] 

16.  Lkbbl  and  Slahdeb  (8  124*)— Action  fob 
Slandeb— Ihstbcctiohb—Pbivileobd  Com- 
icdhicationb. 

In  a  slander  case,  the  court  charged,  as  to 
b  cunmnnication  mada  hy  defendant  aa  presi- 
dADt  of  a  company,  to  a  iritness  as  to  i^ntiff 
having  stolen  or  taken  the  company's  cotton, 
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that  if  defendant  at  the  time  had  a  right  to  be- 
lieve the  witness  was  sunKrlntendent  of  the 
comi«ny*i  farm,  and  the  words  were  qxAen 
with  a  view  to  protect  Iti  interoets  against 
plaintiffj  his  statement  waa  a  privileged  com- 
munication, though  he  may  have  entertained  im- 

E roper  or  even  unjust  suspicion  of  plaintiff's 
onesty.  Held,  that  publication  in  such  case 
may  have  been  malicious,  though  made  to  pro- 
tect the  company's  Interests,  and  that  if  both 
motives  concurred  there  was  no  privilege,  and 
the  privileged  character  of 'the  communication 
was  not  asserted  with  proper  bypotheais. 

[Ed.  Note.— SV>r  other  cases,  see  Libel  and 
Slander,  Oent  Dig.  |  807;  Dee.  JUg.  |  124.*} 

17.  Tbial  (I  2S2*)  —  InsTBUcnoHB  —  Chabok 

Nor  SOPPOBXED  BT  EVIDBH(». 

A  charge  not  supported  by  evidence  should 
be  refused. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cmt 
Dig.  f  606;  De&  Dig.  |  252.*] 

18.  Libel  and  Slandeb  (8  34*)— Peivilboed 
Communications. 

No  privilege  attadies  to  mere  gossip. 
[Ed.  Note.— For  ottier  cases,  see  Ubel  and 
Slander,  Cent  Dig.  8  113;  Dec.  Dig.  8  34.*] 

19.  Libel  and  Slandeb  (8  18*)— Vabiance— 
Proof  —  Interpretation  of  Languaoe 
Used. 

Language  on  which  a  case  of  slander  is 
based  must  be  accepted  as  ordinarily  interpret- 
ed by  laymen,  and,  if  to  the  ordinary  apprehen- 
sion it  charged  larceny,  it  will  not  be  held  to 
constitute  a  charge  of  embeczletnent  and  so  es- 
tablish a  variance,  for  the  reason  only  that  as 
a  technical  charge  of  larceny  the  language  was 
defective,  or  that  a  charge  of  embezzleinent 
would  have  been  more  am>ropriate. 

[Bd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  96^  90;  Dec.  Dig.  1 10.*] 

20.  Libel  akd  Rlandeb  *(8  4*)  —  Evidence 
OF  Malice. 

The  fact  that  one  making  a  slanderous 
statement  knew  it  wsB  natme  is  condualva  avt- 
dence  of  malice. 

[Bd.  Note.— For  other  eaaee,  Me  Libel  and 
Slander,  Cent.  Dig.  |  111 ;  Dec.  Dig.  8  4.*] 

Appeal  from  Clt7  Court  of  Birmlnsibam ; 
Charles  A.  Senn,  Judge. 

Action  by  L  W.  Phillips  against  Caldwell 
Bradstaaw  for  slander.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Reversed. 

Mrs.  Chrlstlleb  testified  in  sulistance  that 
somewhere  between  the  1st  and  15th  day  of 
April,  1008,  Caldwell  Bradsfaaw  came  Into  the 
lobby  of  the  Colonial  Hotel  In  Birmingham, 
Ala.,  and  stated  to  her  that  the  plaintiff  stole 
16  bales  of  cotton  from  the  Birmingham  In- 
dustrial Company's  farm  befora  Bradshaw 
could  get  over  to  Columbos,  Qa.  On  cross-ei- 
amlnation  she  testified  as  to  certain  matters 
connected  with  the  hotel  and  about  her  dis- 
BBtl8Aictl<m  therewith,  and  that  Bradsbaw 
retried  that  he  had  Seen  worse  treated  than 
Bhe  bad,  as  he  had  traded  the  hotel  for  the 
plantati<m,  and  that  Phillips  had  stolen  or 
takm  IB  bales  of  cotton  from  the  plantation. 
Bradshaw'B  Tersltm  of  the  conversation  Is  as 
follows:  That  Dr.  Phillips  had  taken  16  boles 
of  the  company's  cotton  out  of  the  state  of 
Alabama,  and  Into  Columbus,  Oa.,  and  had 
there  sold  it  uid  an»roprlated  the  proceeds 
to  his  own  use,  and  that  so  far  as  the  com- 
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paoy'B  Interest  1b  ieoncerned,  he  might  as  well 
hare  stolen  It.  What  is  said  In  reference  to 
the  declaratlonB  made  Prince  saffldoitly 
appears  In  the  <^Inion. 

The  foUowlDg  chaises  were  glTOi  at  the  In- 
Btance  of  the  defendant : 

"(A)  I  charge  yon,  gentlemm  of  the  Jury, 
that  If  you  beliere  the  evidence  of  W.  S.  Prince 
that  defendant,  on  November  30,  1907,  an  oc- 
casion previous  to  that  laid  in  the  complaint 
In  this  charge,  stated  to  the  said  Prince  that 
the  plnlntlff  had  stolen  15  bales  of  cotton  be- 
longing to  the  Birmingham  Industrial  Com- 
pany, or  bad  converted  It  to  his  own  use,  or 
words  to  that  effect,  as  testified  by  W.  S. 
Prince,  and  you  further  t)elieve  from  the  evi- 
dence that  the  defendant  had  the  right  to  be- 
lieve at  that  time  that  W.  S.  Prince  was  the 
superintendent  of  the  farm,  and  that  the 
words  were  spoken  by  the  defendant  In  what 
he  honestly  conceived  to  be  In  the  discharge 
of  his  duties  to  the  Interest  of  the  Birming- 
ham Industrial  Company,  that  the  utterances 
of  the  defendant  on  that  occasion  to  the  said 
W.  S.  Prince  were  privileged  communications, 
from  which  the  law  withdraws  an  Inference 
of  malice,  and  the  same  are  not  malicious, 
nor  can  yon  consldw  them  as  evidence  of  mal- 
ice In  the  utterances  diarged  In  the  comi^Blnt 
In  this  cause. 

"(B)  I  cbai^  you,  gentlemen  of  the  jury, 
that  If  yon  believe  the  evidence  of  W.  S. 
Prince  that  the  defendant  on  November  80, 
1907,  an  occasion  previous  to  that  mentioned 
In  the  complaint,  told  said  Prince  that  the 
plaintiff  had  stolen  15  bales  of  the  Btrming- 
ham  Industrial  Company's  cotton,  or  had  tak- 
en 15  bales  of  the  company's  cotton  to  Co- 
lumbus. Oa.,  and  sold  the  same,  and  convert- 
ed the  proceeds  to  his  own  use,  and  you  be- 
lieve from  the  evidence  that  the  defendant 
had  the  right  at  the  time  to  believe  that  the 
said  Prince  was  the  superintendent  of  the 
Birmingham  Industrial  Company's  farm,  and 
tbat  the  words  were  spoken  with  a  view  to 
the  protection  of  the  company's  Interests 
against  the  plaintiff,  then  I  charge  yon  tbat 
such  statement  by  the  defendant  was  a  priv- 
ileged communication,  even  though  the  de- 
fendant may  have  entertained  Improper  or 
even  anjast  snsE^clon  of  the  honesty  of  the 
plaintiff. 

*'(0  I  charge  yon,  gentlemen  of  the  Jury, 
that  if  you  believe  from  the  evidence  that  the 
language  imputed  to  the  defendant  by  the 
plaintiff  In  this  action  was  used  In  good 
faith,  in  answer  to  an  Inquiry  from  one  hav- 
ing an  Interest  in  the  Information  sought,  the 
communication  Is  at  law  a  privU^ed  com- 
munication, and  you  cannot  Impute  malice 
to  the  defendant,  unless  you  believe  further 
from  the  evidence  that  the  defendant  made 
the  statement  Imputed  to  him  wlttiout  knowl- 
edge on  his  part  of  facta  sufficient  to  reason- 
ably Induce  a  fair-minded  mhn  to  believe 
that  plaintiff  had  been  guilty  of  converting  to 
his  own  use  port  of  the  cotton  crop  grown  by 
the  share  aojfjfeiB,  as  defined  In  the  contract 


in  evidence  In  this  cause,  which  was  deliver- 
able to  the  Birmingham  Industrial'  Company. 

"(D)  I  charge  you,  gentlemen  of  the  Jury, 
that  an  embezzlement  can  be  only  of  personal 
property  of  anothw  In  the  possession  of  the 
embezzler,  and  that  larceny  can  be  only  of 
personal  prepay  In  the  possession,  actual 
or  constructive,  of  the  owner  of  the  thing 
stolen,  and  If  an  accusation  of  theft  be  made 
In  connection  with  words,  language,  or  state- 
ments which  show  the  thii^  allured  to  have 
been  stolen  wece  at  the  time  of  the  Imputed 
theft  In  the  possession  of  the  accused,  the  ac- 
cusation must  be  understood  to  impute  em- 
bezzlement, and  not  larceny,  and  will  not  Snp- 
p<H*t  an  action  of  slander  Imputing  a  charge 
of  larceny." 

Charge  8  refused  to  the  plaintiff  was  as 
follows : 

"The  court  charges  the  Jury  that  If  they 
twHeve  from  the  evidence  tbat  the  defendant 
made  the  statement  as  charged  In  the  com- 
plaint, and  that  when  he  made  such  state- 
ment the  defendant  knew  It  was  untrue,  then 
that  would  be  conclusive  evidence  of  malice 
on  the  part  of  the  defendant" 

W.  T.  Stewart,  Bowman,  Harsh  ft  Beddow, 
and  W.  E.  Tory,  for  appellant  A.  lAtady 
add  J.  BL  Caldw^l,  for  appellee. 

SATRE^  J.  App^nt  sued  appellee  tor 
slander.  The  complaint  was  that  defendant 
had  falsely  and  maliciously,  In  the  presence 
of  divers  persons  at  the  Colonial  Hotel  In 
the  city  of  Birmingham,  on  April  ^  1906, 
charged  the  plaintiff  with  the  larceny  of  15 
bales  of  cotton.  The  plea  was  not  gnllty. 
Plaintiff  had  sold  and  conveyed  a  plantation 
in  Bussell  county  to  the  Birmingham  Indus- 
trial Company  on  June  12,  1907.  Three  days 
later  the  parties  to  the  conveyance,  the  In- 
dustrial company  acting  through  Bradshaw. 
its  president,  had  entered  into  a  contract  In 
writing,  under  which  plaintiff  had  entered 
upon  the  man^ement  of  the  plantatldn  for 
the  Industrial  company  for  the  then  current 
year.  The  alleged  slanderous  words  were 
spoken  concerning  transactions  of  plaintiff  in 
that  management  For  his  p^rt,  plaintiff 
;  Showed  publication  of  the  slanderous  matter 
by  utterance  of  the  words  charged  In  the 
presence  of  one  Mrs.  CArlstlleb  and  anothn 
at  the  time  and  place  laid  in  the  complaint 
and,  as  showing  malice  in  fact,  the  utterance 
of  words  of  similar  imirart  on  other  occa- 
sions and  In  the  presence  of  other  persons. 
Plaintiff  claimed,  as  we  gather  from  the  reo 
ord,  that  the  industrial  company  was  Indebt- 
ed to  him  to  a  considerable  sum  under  th^ 
contract,  and  that  he  had  approivlated  the 
cotton  in  pursuance  of  his  rights  thereun- 
der. The  contract  was  In  evidence.  To  fur- 
ther sustain  his  contention,  plaintiff  oflined 
to  show  that  there  had  been  an  agremoit 
between  himself  and  the  defndant  as  presi- 
dent of  the  Industrial  company,  about  the  In- 
debtedness, apart  from  the  writing,  and,  any- 
how, that  some  of  it  had  accrued  for  money 
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fornished  hj  him  for  making  crt^  cm  flie 
land  cultivated  by  share  croppers.  The  words 
impnted  tw  defradant  In  the  convUUnt,  and 
by  plalntUTs  witness,  Imported  the  conimls- 
don  of  a  crime  by  plaintiff,  and  were  action* 
aUe  per  b&  Unless  they  appeared  to  have 
been  used  on  an  occasion  which  rendered 
fliem  prtrUeied,  Qie  presumption  Is  that  tbey 
were  false  and  malldoas,  and  no  other  evi- 
dence of  malice  was  necessary.  Townshend 
on  Slan.  ft  Lib.  f  888.  Bnt  the  gist  of  the 
action  was  a  false  and  malldons  Injnry  to 
plaintiff's  character,  and.  In  addition  to  the 
presumption  in  his  fiiTor,  the  plaintiff  might 
show  his  good  character  and  the  talslty  of 
llie  tbarga  made  against  blm  as  proving  mal- 
ice in  ftict  and  as  affisctliuc  the  measure  ot 
recovery.  However,  the  plaintiff  did  not  ot- 
tet  to  go  Into  the  question  of  his  <Aaracter 
unta  it  had  been  attacked  by  the  defendant, 
and  was  permitted  without  objection  to  tes- 
tify tiiat  he  had  never  stolen  cotton  from  the 
industrial  comjiany  or  any  one.  Plaintiff 
also  testlfled,  vrlthout  let  or  hindrance,  ttiat 
at  the  date  ot  the  contract  the  Industrial 
ccHupany  became  Indet^d  to  him,  thereunder, 
In  a  large  sum  for  advances  made  by  him 
to  the  wage  hands  on  the  plantation  and  for 
cultivating  Hie  crop  up  to  Out  date.  In  the 
course  ot  the  examination  the  court  ruled 
timt  evidence  of  advances  made  after  the 
date  of  the  contract  would  be  admitted,  but 
otherwise  as  to  advances  made  theretofore. 
To  this  limitation  no  objection  was  taken. 
Subsequently  the  witness  was  asked  how  the 
indebtedness,  to  which  be  had  already  depoe- 
ed,  came  due  to  him;  whether  some  of  it 
was  not  for  money  famished  to  lAare  crop- 
pers. The  court  sustained  an  objection  to 
tkis  question,  imd  that  ruling  la  made  the 
subject  of  tbe  first  assignment  of  error.  We 
do  not  understand  that  tills  ruling  vns  a  de* 
partnre  Aivm  the  ruling  previously  made,  (NT 
tiiat  counsel  so  nndrntood  it.  The  quesUaa 
asked  seemed  to  assert  smne  distinction  be- 
twe<m  the  right  of  plaintiff  in  dealing  with 
cotton  raised  by  wage  hands  and  that  rais- 
ed by  share  croppers.  But  we  disoovw  no 
distinction  which  In  itself  wonld  aflMt  the 
truth  of  the  diarge  alleged  to  have  been  made 
by  defendant  against  plaintiff.  In  either  case 
the  rights  of  i^alntiff  were  substantially  the 
same. 

Plaintiff  was  asked  by  his  counsd:  "Was 
tiiere  any  aipreement  between  you  and  Brad- 
Aaw,  as  ifresldent  of  tiie  industrial  conqn- 
ny,  about  the  bidebtedness  irhlch  had  ac> 
croed  on  the  taxm,  at  the  time  of  the  sale?" 
Ad  ohJecUwB  that  tills  qnesticm  sought  to 
vary  by  parol  tiie  terms  of  a  wrltien  contract 
was  sustained.  If  plalnturs  appn^itatlon  of 
the  cotttm  was  honesUy  made  In  reliance 
upon  an  agreement  made  between  him  and 
Braddtaw,  plaintiff  had  tbB  tltbt  to  make 
proof  of  an  i^reement  whidi  authorised 
tbe  appn^riation  fm  the  purpose  of  show- 
ing his  intott,  and  thereby  the  falsity  of  the 
alleged  slander,  and,  further,  BradshaWa 
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knowledge  ct  Its  fitlslty;  and  this,  without 
Impinging  upon  the  rule  that,  as  between 
the  parties  In  any  proceeding  to  «iforce 
the  contract,  the  vrrltlng  became  the  sole 
memorial  of  all  prior  and  contemporary 
agreements  not  mertiy  coUatOTal  thereto. 
Walker  v.  State,  117  Ala.  42.  2S  South.  140. 
It  may  be  conceded,  therefore,  that  the  ob> 
Jectlon  urged  to  the  question  was  untenable^ 
and  that  there  would  have  bem  no  error 
had  the  court  ruled  otherwtoe.  But  error 
will  not  be  Imputed  If  the  action  may  be  sus- 
talned  <m  any  ground ;  and  we  think  It  mny. 
Neither  the  quetsloi^  nor  the  record  aliunde 
dtsdoses  the  nature  or  relevancy  of  any 
agreement,  proposed  to  be  shown,  to  any 
iMue  in  the  cause,  and  so  we  are  left  to 
speculate  whether.  If  plaintiff  bad  been  al- 
lowed to  answer,  anything  of  consequence 
to  the  plaintiff  would  have  aiq;»eared.  Here- 
in the  case  differed  from  Walker  v.  State, 
supra. 

When  Bradshaw  came  to  testify  with  ref- 
erence to  the  occasion  of  the  pnblicfltion 
charged  in  the  complaint  while  confessing  a 
conversation  with  Mrs.  Chrtatlleb  and  the 
use  of  words  not  complimentary  to  plaintiff, 
his  versitm  so  tax  differed  from  hers  tiiat 
a  variance  between  plying  and  proof  would 
have  resulted  ftom  the  Jury's  unqualified  ac- 
ceptance of  his  testimony.  ^Illams  v.  Bry- 
ant, 4  Ala.  Mi  Sasley  t.  Moss,  9  Ala.  260. 
In  this  state  of  the  evidence,  the  general 
charge  for  the  plaintiff  was  properly  refused. 

Prince  by  agreemoit  superintendent  In 
charge  of  the  plantation,  his  salary  being 
paid  in  equal  inrt^rtions  by  idalntiff  and 
the  industrial  company,  tesHlled  that  Brad- 
shaw had  repeated  the  alleged  slander  to 
him  In  the  presmce  of  two  or  three  white 
men  and  a  number  of  negroes.  Bradshaw  at 
the  time  was  on  the  plantation  looking  after 
ttie  Intmst  of  the  Industrial  company.  Com- 
munications by  an  employer  to  his  superln- 
tendoit,  having  reference  to  tbe  protection 
and  care  of  the  proper^  committed  to  him, 
are  to  be  considered  as  eonfldentlal,  and, 
if  mode  without  ei^wess  malice,  are  not 
actionable,  titough  unjust  and  eicivessed  in 
terms  which  would  support  an  action  under 
other  circumstances.  Basley  v.  Moss,  supra. 
They  are  conditionally  privileged,  the  law 
wlthdrawiiu  tiie  legal  inference  of  malice, 
and  giving  protection  upon  condition  that 
actual  or  express  mallc^  as  contradistin- 
guished ftom  that  malice  which  Is  Implied 
by  law  where  a  wrongful  act  Is  intentionally 
done,  be  not  shown.  Lawson  v.  Hicks,  88 
Ala.  279.  81  Am.  Dec.  49.  It  Is  said  In 
Newell  on  Slander  ft  Ubel.  p.  609^  that  the 
privily  Is  lost  If  tiie  extent  of  the  pnbllca- 
ti<m  he  excessive,  or  tiie  languid  used  go 
beyond  tiie  demands  of  duty  or  Interest. 
But  the  privilege  is  not  defeated  1^  the 
mere  fact  that  tbe  statement  Is  made  In 
the  presence  of  others  than  the  parties  Im- 
mediately interested,  nor  that  they  are  in- 
t«nperate>    Brow  v.  Hathaway,  18  AUoi 
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(Man.)  2^.  The  question  Is  whether  the 
conunnnlcatlon  Is  made  In  good  faith  in  the 
discharge  of  some  l^al  or  moral  duty,  or 
in  the  fair  and  honest  prosecution  of  rights 
or  tbe  protection  of  Interests,  on  one  hand, 
or  Inspired  by  iU  will,  on  the  other,  and 
tliat  is  a  question  tor  the  decision  of  the 
Jury.  If  the  communication  to  Prince  was 
prlrUeged  under  the  rule  laid  down,  it  should 
not  haTe  been  weighed  against  defendant 
as  going  to  show  actual  ma'lice  in  the  com- 
munication to  Mrs.  Chrlstlleb.  In  charge 
A  the  privileged  character  was  asserted 
with  proper  hypothesis.  Not  so  in  charge 
B.  The  publication  to  Prince  may  hare 
been  malicious,  though  made  with  a  view  to 
the  protection  of  the  company's  interest 
Both  motives  may  have  concurred.  If  so, 
there  was  no  privilege. 

Charge  0  should  have  been  refused.  The 
evidence  does  not  show  that  the  defendant 
made  the  statement  to  Mrs.  Christlieb  In  an- 
swer to  an  inquiry,  or  that  the  latter  had 
any  interest  of  legal  recognition  In  the 
subject-matter  of  the  conversation,  or  that 
the  interest  of  Bradshaw  or  the  industrial 
company  could  have  been  served,  or  that 
defendant  supposed  they  could  have  been 
served,  by  the  statemeut  made.  No  privilege 
attaches  to  mere  gossip,    Newell,  p^  624. 

We  cannot  accede  to  the  proposition  of 
charge  D.  The  language  used  must  be  ac- 
cepted as  ordinarily  Interpreted  by  laymen. 
If  to  the  ordinary  apprehension  it  charged 
larceny,  it  wilt  uot  be  held  to  constitute 
a  charge  of  embesslement,  and  so  a  variance 
established,  for  the  reason  only  that  as  a 
technical  charge  of  larceny  the  langu^  was 
defective,  or  that  a  charge  of  embezzlement 
would  have  been  more  appn^rlate.  Courts 
will  understand  language,  in  whatever  form 
It  Is  used,  as  all  mankind  understand  it 
This  is  said  apart  from  the  question  of  va- 
riance Involved. 

Charge  8  correctly  stated  the  law.  We 
suppose  it  may  havd  been  refused  on  the 
theory  that  the  language  attributed  to  de- 
fendant was  used  on  an  occasion  of  privi- 
lege. But,  as  we  have  seen,  no  dement  of 
privilege  entered  Into  that  occasion. 

For  the  errors  indicated,  the  Judgment 
must  be  reversed,  and  the  cauae  r«nanded 
for  another  trial. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  McCLELLAN  and 
MAYFIELD,  JJ^  concur. 


(128  La.) 
No.  18.219. 

LHWTS  et  al.  v.  McLGLLAN  DOCK  CO. 
(Supreme  Court  of  Louisiana.   June  6;  1010.) 

(ByllAhM  ly  tft«  Court.) 

AFPXAL  and  BBROB  (I  630*)— DISMISSAI,. 

Where  Hie  state  aaaerta  a  claim  for  taxes, 
with  privilege  over  the  seizing  creditor,  on  the 


proceeds  of  property  sold  by  the  sheriff,  such 
claim  being  for  less  than  S2,000,  and  the  tran- 
script of  appeal  fails  to  Identi^  the  propertr 
sola  with  that  upon  which  the  taxes  are  daim- 
ed,  &ils  to  show  that  the  property  last  mention- 
ed is  not  still  in  the  possession  of  the  tax  debt- 
or, and  falls  to  disclose  any  contestation  with 
regard  to  the  constitutionality  or  legality  of  the 
tax,  the  appeal  will  be  dismissed. 

[Bd.  Note,— For  other  cases,  aes  Anieal  and 
Ehror,  Cent  Dig.  H  2V76-27S2;  De&  Dig-  I 
635.»] 

Appeal  from  GivU  District  Court,  Pailab 
of  Orleans;  Fred  D.  King,  Judge. 

Action  by  J.  S.  Lewis  and  others  against 
the  McLellan  Dock  Company.  The  aheriif 
having  seized  and  sold  defendant's  propnty, 
plalntllCs  took  rules  praying  that  the  State 
Tax  Collector  and  the  City  of  New  Orleans 
be  ordered  to  ahow  cause  why  it  should  not 
be  decreed  that  the  state  and  city  had  no 
claims  m  the  proceeds  of  the  sale  for  taxea 
There  was  a  Judgment  making  absolute  the 
rules,  and  decreeing  that  the  state  and  cll7 
had  no  claim  for  taxes,  and  the  Stata  Tax 
Collector  appeals.  Dismissed. 

Harry  P.  Sneed,  tor  appctUant  Dlnl^- 
spiel.  Hart  &  Dav^  and  U.  S,  BlahoHiy,  tat 
appellees. 

Statonent  of  the  Case. 

MONBOB,  J.  The  record  In  this  cue 
shows  that  on  November  22,  190^  irialntUE 
took  two  rules,  alleging  In  tlie  one  that  tiie 
state  tax  collector  had  notlfled  tbe  eberUE  vt 
a  claim  for  state  taxes,  for  1908  and  1900, 
"on  the  property  her^  sold";  In  the  othor 
that  the  city  of  New  Oiieana  had  served  a 
similar  notice  with  respect  to  a  claim  tvx 
taxes  of  1909;  farther  aHeglng  "that  said 
propoty  owes  no  taxes,**  and  tliat  the  claims 
are  "on  other  property,  and  therefore  there 
is  no  privilege  ranking  that  of  plalntUT*; 
and  praying  that  the  state  tax  o^ector  and 
the  <dty  of  New  Orteans  be  ord«ed  to  show 
cause  why  It  should  not  be  decreed  **that 
the  state  and  dty  have  no  claims  «l  the 
proceeds  of  sale  herein,  for  taxes.** 

Answers  were  filed  on  behalf  at  boQi  the 
state  and  the  dty,  and  the  rules  were  tried 
and  submitted  on  December  10,  1009,  On 
Fetwuary  11,  1910^  counsel  for  the  state  tax 
collector  died  a  rule  alleging  jliat  the  sher^ 
iff  "has  seised  •  *  •  aU  the  property  of 
the  defendant,  McLdlan  I>o<A  Company; 
*  *  *  that  said  companr  is  Indebted  un- 
to mover  for  taxes,  penalties,  and  attom^^ 
fees,  for  the  year  1^)6,  la  the  sum  of  9189L- 
26,"  and  praying  that  he  be  ordered  to  Aow 
cause  why  said  amount  should  not  be  paid. 
To  which  rule  plaintiffs  pleaded  a  (enoal 
denial. 

On  Ibrdi  T,  1910;  thefe  was  Judgment 
maUng  absolnte  the  two  mica  takoi  by 
plalnturs,  and  decrestaiff  that  tm  stato  and 
city  have  no  ^im  against  the  fund  In  the 
hands  of  Qie  sheriff.  Coonsd  tat  tha  state 
tax  collector  has  appealed.   In  Ilea  of  the 
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usual  certtficftte  by- the  cletk  ai,  to  the  com- 
l^eteaeBB  of  tlie  transcript  we  find  the  fo2< 
lowinf: 

"Agzeement  u  to  Making  of  TraiiBcripL 
•  •••••• 

"It  ia  agreed  between  counsel  for  appellant 
and  appellee*  herein  that  the  transcript  of  ap- 
peal In  this  caM  shall  consist  of  only  the  fol- 
lowing documents: 

**{1)  Rules  herein  taken  by  each  party  and 
answers  thereto. 

"09  Copiea  of  aasessment  roUs  her^  filed, 
same  to  go  up  in  the  originals. 

"(3)  Tax  bills  herein  Bled,  same  to  go  up  In 
the  orlfrinals. 

"(^  Note  of  evidence. 

"(S)  Judgment  of  the  dTil  district  court  on 
said  niles/^ 

And  then  follow  the  signatores  of  the 
counsel. 

It  does  not  appear  from  the  note  of  erl- 
dence  that  any  offer  wan  made  on  behalf 
of  the  state,  and  nothing  was  offered  on  be- 
half of  plaintiffs  in  the  rules,  except  "a 
document,  which  the  sheriff  received  from 
the  state  tax  collector,  marked  'A,' "  which 
Is  not  among  those  included  in  the  tran- 
script. We  find  in  the  record  a  copy  of  the 
nssessment  roll  for  the  "Thirteenth  assess- 
ment district.  Fifth  municipal  district,"  for 
the  year  1909.  upon  which  the  McLellan 
Dock  Company  appears  to  be  assessed,  for 
that  year  (under  the  caption  "Cash  Value  of 
Stock,  or  Interest,  In  all  Steamboats,  Steam- 
ships, Ships,  and  All  Other  Craft,  in  or  out 
of  the  State'.'),  on  Iron  sectional  dock,  $7,600; 
and  on  marine  dock,  $15,000. 

We  also  find  two  bills  against  the  McLel- 
lan Dock  Company  for  state  taxes — one,  of 
$51.65.  for  the  tax  of  1908,  on  marine  dry 
dock ;  and  the  other,  for  $189.20,  for  the  tax 
of  1809,  on  iron  sectional  dock  and  marine 
dock. 

Opinion. 

Ooonsel  for  appellant  aays  that  the  Juris- 
diction of  this  court  la  Invoked  under  that 
clanse  of  article  85  of  the  Constitution  which 
confers  jnrlsdlctioii  "in  all  cases  In  which 
the  constitutionality  or  the  legality  of  any 
tax  *  *  •  stiall  be  in  contestation,"  etc., 
trat  we  are  unable  to  discover,  from  the 
transcript,  that  any  such  contestation  Is  here 
presented..  The  allegaUons  of  the  rules 
that  have  been  made  absolute  are  "that  said 
property"  (that  Is  to  ffay.  the  property  sold 
by  the  sheriff,  and  on  the  proceeds  of  which 
the  state  anwars  to  be  claiming  a  privilege) 
"owes  no  taxes,"  and  "that  the  claim  of  the 
state  Is  on  other  property"  (that  la  to  say,  on 
property  other  than  that  the  proceeds  of 
wfai<di  are  in  controversy);  and  it  nowhere 
appears  that  the  property  which  the  sheriff 
sold,  and  the  proceeds  of  which  he  is  hold- 
ing, was  an  Iron  sectional  dock,  or  a  marine 
dry  dock,  nor  does  it  appear  that  the  prop- 
erty seised  1^  the  sheriff,  whatever  It  may 
have  been,  was  all  the  property  that  the 


company  owned.  For  augSit  th&t  does  ap- 
pear, the  Iron  sectional  dock  and  the  marine 
diiick  may  be  still  In  the  possession  of  the 

company. 

The  jurisdiction  Invoked  Is  not,  therefore, 
disclosed,  and  the  appeal  is  accordingly  dis- 
missed. 


(126  lA.) 
No.  18,205. 

ADSLINE  SUOAB  TAOTOBT  CO.,  limited, 
v.  THERIOT. 
In  re  ADELINE  SUGAR  FACTORY  00.. 
United. 

(Supreme  Court  of  Louisiana.    June  6,  1910J 

'  fSyUabui  by  Editorial  Staff.) 

Sequestration  (|  6*)— Obodnds. 

A  plaintiff,  claiming  the  ownership  and  pos- 
session of  chattels,  may  maintain  sequestration 
against  a  defendant,  on  proof  that  defendant 
denies  plaintiff's  ownership,  coupled  i^lth  de- 
fendant s  present  (q>portuni^  to  dispose  ot  the 
chattels. 

[Ed.  Note.— Fer  other  cases,  see  Sequestra- 
tion, Cent  Dig.  I  4;  Dec  Dig.  |  B.*] 

Appeal  from  Oonrt  of  Appeal,  Parish  of  St 

Mary. 

Action  hy  the  Adeline  Sugar  Factory  Com- 
pany agatast  Louis  Therlot  There  was  a 
Judgment  of  the  Court  of  Appeal,  affirming 
a  Judgment  dissolving  a  sequestration,  with 
damages,  and  plaintiff  applies  for  certiorari 
or  writ  of  review.  Reversed. 

Borah  &  Hlmel,  for  appellant  W.  0.  Ba< 
kw,  for  appellee. 

PROYOSTY,  J.  Defendant  was  a  tenant  on 
plaintiff's  plantation  for  the  year  1909.  plain- 
tiff had  sold  six  mules  to  defendant,  and  de-  ^ 
fendant  had  sold  them  hack  to  plaintiff,  and ' 
then  plaintiff  }iad  leased  them  to  defendant 
for  the  year  1909.  After  the  ezplratlon  (or 
Judicial  dissolution)  of  the  land  lease,  and 
after  the  expiration  of  the  mules  leas^  plain- 
tiff demanded  the  return  of  the  mul<^  and, 
on  defendant's  refusal  to  return  them,  sued 
out  a  sequestration.  Def^idant  pleaded  that 
he  had  never  sold  ba(^  the  mules  to  plalntll^ 
and  had  never  rented  them  from  plaintiff, 
and  that  the  documents  showing  these  trans- 
actions ware  false;  and  he  so  testified.  The 
documents  were  shown  to  have  been  duly  ex- 
ecuted by  defendant.  The  sequestration  was 
dissolved,  with  damages;  and  the.O)ort  of 
Appeal  affirmed  the  Judgment,  for  the  reason 
that  plaintiff  had  not  shown  any  grounds  for 
its  alibied  fear  that  defendant  would  conceal, 
part  with,  or  dispose  of  Qie  mules  during  the 
pendency  of  the  suit. 

We  think  that,  in  the  light  of  our  Jurispru- 
dence, a  distinction  must  be  made  between 
cases  Involving  ownership  and  possession  and 
those  involving  merely  a  privilege,  with  re- 
spect to  the  degree  of  proof  required  for  main- 
taining a  sequestration.    In  cases  Involving 
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ownership  and  possesBloii,  the  fear  of  Uxe 
plaintiff  must  be  c(»uildered  to  be  JiutUled  ^ 
the  mere  fact  of  the  denial  of  bis  ownerehlp, 
coi^Aed  wltli  the  present  opportunity  of  the 
defendant  to  dispose  of  the  property.  Boat* 
ner  t.  Wade,  14  La.  Ann.  695 ;  Lannes  t.  Gout- 
egs,  31  JjA,  Ann.  74;  Tan  Loy  Co.  t.  BOflser, 
52  lA.  Ann.  1728,  28  South.  2S1.  In  cases  In- 
TolTlns  merely  a  prlTilege.  some  farther  ptoot 
Is  required.  Tlves  t.  Bobertson,  52  La.  Ann. 
11.  26  South,  m 

The  case  at  bar  falls  within  the  first  of 
these  classes ;  hence  the  sequestration  should 
have  been  maintained. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed tiiat  the  judgment  ot  the  Court  of  Ap- 
peal and  of  the  district  court  hor^-  be  set 
aside,  In  80  far  as  they  dlssolre  the  seques- 
tration and  condemn  plaintiff  to  pay  dam- 
ages, and  that  Oie  sequestration  herein  be 
maintained  at  the  cost  of  defendant,  and  that 
the  judgment  be  in  all  other  respects  affirm- 
ed; defendant  to  pay  the  costs  of  this  suit. 


(126  La.) 
No.  18,212. 
ADLER  T.  ADIiE^R  et  al. 
(Supreme  Court  of  lioufsiana.    June  6,  1910.) 

(SyllaJMu  Iff  the  Court.) 

1.  Abseittees  ({  5*>— InsAiTB  Pzbsons  (!  04*) 
— CuBATOB  Ad  Hoc— Appointment. 

In  a  Boit  to  rescind  a  sale  for  nonpayment 
of  the  price,  an  absent  defendant,  whether  sane 
or  Insane,  Is  properly  represented  by  a  curator 
ad  hoc.  In  such  a  case  an  interdicted  person 
residiag  in  the  state,  who  is  not  represented  by 
a  curator,  may  be  cited  through  a  curator  ad 
hoc. 

[Eld.  Note. — For  other  cases,  see  Absentees, 
Cent  IMg.  H  3-11;  Dec.  Dig.  |  5;«  Insane 
Persons,  Cfent  Dig.  H  104,  165;  Dec  Dig.  $ 
94.*] 

2.  Vendob  and  Pdbchasbb  (|  105*)— Disso- 
iiUTioiT  or  fiau-OHaaaBS  against  Pub- 

OSASSB. 

Where  a  saie  of  real  estate  is  judicially  dis- 
Bolved  for  nonpayment  of  the  price,  the  prop- 
erty returns  to  toe  vendor  free  fnHo  all  mort- 
gages and  cbarges  created  by  the  purchaser,  or 
resulting  by  operation  of  law  from  his  poues- 
slon  as  owner,  such  as  legal  and  Judicial  mort* 
gftges. 

[Bd.  Note.— For  other  Vendor  and 

Purchaser,  Cent  Dig.  H  183-187;  Dec  Dig. 
I  105.*] 

Appeal  from  CItII  District  Court,  Parish 
of  Orleans;  Walter  B.  Sonunerrllle,  Judge. 

Action  by  William  Adler  against  Julius 
Adler  and  others.  Judgment  for  jdaintlff, 
and  defendants  appeal.  Affirmed. 

William  C.  UcLeod,  curator  ad  hoc,  for 
appellants  Adler.  Gnstave  Lemle,  W,  Cates- 
by  Jones,  and  Arthur  A.  Moreno,  for  ap- 
pellee. 

LAND,  J.  This  Is  a  suit  to  rescind  a  sale 
of  real  estate  on  Qie  ground  of  nonpayment 
of  the  purchase  price.  The  facts  are  not  dis- 


puted. Bud  it  Is  conceded  tba^  u  between 
William  AdlCT  and  Julius  Adler,  the  former 
Is  entitled  to  Judgment  as  i»rayed  for  in  Us 
petition.  At  the  date  of  the  sale,  Julius  Ad- 
ler, the  purchaser,  was  the  tutor  of  his  four 
minor  brothers  and  sisters,  and  the  recorded 
legal  mortgage  In  their  favor  atta<lied  to 
the  property.  All  of  said  minors  hare  since 
attained  the  of  majority,  and  two  of 
them,  defendants  herein,  have  consented  to 
the  cancellation  of  tbtt  l^al  mortgage  In 
their  ftiTor.  The  two  ladles  were  mentally 
incapable  of  managli^  their  own  affairs,  but 
neither  had  a  curator.  The  court  first  ap- 
pointed a  curator  ad  hoc  to  represent  both 
of  them.  Later  13ie  court  ai^lnted  a  tpe- 
dal  curator  ad  hoc  to  r^resent  one  of  |the 
ladles,  allured  to  be  a  nonresident  and  nou 
compos  mentis,  but  not  legally  interdicted. 

The  curator  answered  substantially  as 
follows: 

That  the  two  parties  were  not  unable  to 
manage  their  own  affairs,  and  therefore 
could  not  be  represented  by  a  curator  ad  hoc. 

That  If  they  were  Incapable  of  managing 
their  own  affairs  as  ^alleged,  they  should  be 
intwdicted,  and  a  curator  apiMlnted  to  rep- 
resent them. 

That  the  legal  mortgage  of  the  said  j>ar- 
ties  cannot  be  canceled  the  resdssicm  of 
the  sale 

There  was  judgment  In  favor  of  the  plain- 
tiff, disBolvlng  the  sale,  and  ordering  the  can- 
cellation of  the  legal  mortgage.  The  cnratm 
has  appealed. 

The  evidence  shows  that  tiie  original  dom- 
icile of  the  two  ladies  was  In  the  city  of  New 
OrleaDS;  that  they  were  both  mentally  in- 
capable of  managing  their  own  affairs ;  that 
one  of  them  was  absent  from  the  state  when 
the  suit  was  filed;  that  the  other  had  be^ 
Interdicted  in  New  Tork;  that  neither  was 
represented  in  this  state  by  a  curator  or 
any  other  person. 

Article  195  of  the  Code  of  Practice  reads 
as  follows: 

"195.  If  the  minora^  the  interdicted  or  ab- 
sent persims,  against  whom  the  suit  is  bron^t, 
had  no  tutor  or  curator,  and  the  plaintiff  us 

had  a  special  tutor  or  curator  appointed  to  de- 
fead  them  in  the  suit  the  service  must  be  made 
on  the  curator  in  person  or  at  his  domldlc" 

This  article  places  InterdlctBd  poaoDs  od 
the  same  plane  as  minors  and  absent  peracOB, 
who,  when  not  represented  in  the  state,  may 
be  sued  through  curators  ad  hoc  ai^inted 
by  the  court  Code  Proc;  arts.  116^  Mi. 
Hence  both  dtfendants,  one  an  absentee  and 
the  other  an  interdict,  were  j/xcpalj  rep- 
resented by  a  enrator  ad  hoc: 

The  case  of  the  absent  sistar,  reputed  to 
be  insane,  is  covered  by  HanseU  t.  Hansril. 
44  La.  Ann.  648,  10  South.  ML  The  other 
sister  was  judicially  treated  as  an  tntodlct 
in  the  partition  of  her  parent's  estate 

That  the  judicial  dissolution  of  a  sale  of 
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real  estate  for  nonpaymoit  of  the  pilce  frees 
tbe  property  from  all  mortsages  and  duu^ies 
created  by  the  purchaser,  or  reaoltlDS  from 
Mb  possession  as  owner,  and  the  operation  of 
law.  Is  too  wdl  settled  for  dlc^nte.  See 
Chretiw  T.  Blehardflon,  6  La.  Ann.  8,  and 
•nthorltles  there  cited.  Jn  Hamilton  t. 
Bank,  30  La.  Ann.  082,  8  South.  126^  dted 
by  the  corator  ad  hoc,  thla  doctrine  miB 
recognized,  bat  was  held  not  applicable  to  a 
hcAder  of  a  note  given  for  the  purchase  price, 
who  had  not  acquired  or  been  snbrogated  to 
the  right  of  tiie  original  vendor  to  dtBscdre 
the  sale. 

In  the  case  at  bar  the  projierty  Is  not 
worth  tbe  amount  of  the  purchoae  prices  and 
the  defendants  have  no  real  Interest  in  con- 
testing the  demand  for  the  dissolution  of  the 
sale. 

Judgment  afBnned. 


026  lA.) 

No.  17,000. 

SaecesBlon  of  HANNA. 

(Bnpreme  Court  of  Loolslana.    June  6,  1910. 
On  Application  foT^Reb«arinf,  June  28, 

(SvUaJyuM  &v  the  Court,) 

HusBANn  AND  WiTS  (t  276*)  —  CouinTiraTT 
Pbopebtt  —  Subvivino  Hcsband  —  Colu* 
TiON  OF  Advances. 

The  Bnrviving  husband  in  commnnity  ad- 
minlsteHnx  the  intestate  saccessioQ  of  the  de- 
ceased wife,  and  claiming  the  legal  nsufruct 
of  ber  interest  In  the  commnolty  property,  can- 
not demand  of  one  of  the  children  oi  the  mar- 
riage a  collation  of  advancea  made  to  him  dar- 
ing the  existence  of  the  community,  nor  can 
inch  administrator  provoke  a  settlement  of  ac- 
coants  between  the  children  of  the  marriage 
by  charging  some  of  them  with  advances  re- 
ceived daring  tbe  life  of  the  wife  and  mother. 
Snob  an  accounting  can  l>e  had  only  in  parti- 
tion prooeedinga  between  tbe  forced  ndn  of  the 
wife. 

(Bid.  Note^FoT  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  |  276.*] 

Appeal  from  GlvU  District  Court  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

In  the  matter  of  the  succession  of  Eliza- 
beth Hanna,  n«e  Spires.  To  the  homologa- 
tion of  the  account  of  the  administrator,  Ida 
Drlscoll  filed  an  opposition  and  appeals.  Ac- 
counting amended,  and  judgment  revosed  to 
ctmf orm  to  de<;ree. 

^Dlnfcelspiel,  Hart  &  Dav^,  for  appellant 
S!.  A.  O'SuUivan,  for  appellee. 

LAND,  J.  Mrs.  Elizabeth  Hanna,  vrife  of 
John  H.  Hanna,  died  In  December,  1001. 
Her  Bucceeston  was  not  opened,  but  the  snr^ 
vlTlng  husband,  with  the  consent  of  the  six 
children  of  tbe  marriage,  retained  possession 
of  all  the  commnnlty  property  as  surviving 
husband  and  usufructuary.  All  the  heirs 
of  tbe  deceased  wife  were  of  age.  Tbe  value 
ct  the  community  property  approximated 
f400.00a   On  May  SO.  1906^  John  H.  Hanna 
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made  affidavit  before  a  notary  public,  recit- 
ing his  marriage,  the  birth  of  his  six  chil- 
dren, the  deatlL  of  his  wife,  the  subsequent 
death  of  one  of  his  married  daughters,  leav- 
ing a  minor  son,  who  had  been  afterwards 
duly  emancipated  by  judgment  of  the  court, 
and  Uiat  at  the  date  of  the  death  of  the 
wife  certi^  stocks  stendlng  in  his  name 
were  community  property,  the  naked  owner- 
ship of  one-half  of  whitih  became  vested  In 
bis  six  <^dren,  affiant  having  the  usufruct 
thereof,  to  wit:  (Here  follows  a  list  of  stocks 
in  sundry  banks  and  other  corporations.  In- 
cluding) "336  shares  St  Charles  R.  R.  Co. 
(since  liquidated)."  On  the  same  day  the 
six  heirs  aiveared  before  tbe  same  notary 
and  aeccted  a  general  and  special  power  of 
attorney  appointing  th^  ftither  as  their 
agent,  empowering  him  among  other  things 
to  sell  and  transfer,  manage,  control,  and 
diqmse  of  all  or  any  Shares  of  stock  owned 
them. 

In  November,  100^  Charles  H.  TTfttina,  one 
of  the  sons,  died  leaving  as  his  sole  heir 
Cleo  Hanna,  a  minor  of  six  years,  represrat- 
ed  by  his  mother,  Mrs.  Ida  Eunti^  as  tutrix. 

In  February.  100%  John  H.  Hanna  ffled  a 
petition  praying  to  be  appointed  administra- 
tor of  his  wife's  ancoeaslcm,  basing  his  ap- 
plication on  the  allegati<m  that  said  minor 
was  interested  In  the  estate  of  the  decedait 
An  Inventory  was  taken,  and  the  aK>llcant 
was  duly  appointed  and  qualified  as  admin- 
istrator, vrlthont  opposition  from  any  of  the 
heirs.  The  Invnitory  showed  community 
pn^^erty  appraised  at  $808,651.67,  Inclusive 
of  real  estate  valued  at  $15,000.  On  the 
fourth  day  after  bis  appointment  the  admin- 
istrator filed  an  account,  showing  commnnl- 
ty assete  as  per  inventory,  and  cdiarglng 
himself  wih  one-half  of  the  total  appraise- 
ment $106,825.88^.  Per  omtra,  the  admin- 
istrator claimed  credit  for  expenses  of  last 
Illness,  funeral  charges,  commissions,  law 
charges,  ete.,  leaving  a  balance  of  $177,651.67 
to  the  credit  of  the  estate  which  the  ac- 
countant retains  as  usufructuary.  The  ac- 
countant then  proceeds  to  state  that  each  of 
the  six  heirs  Inherit  $29,608.61,  and  that 
Charles  H.  Hanna  had  received  $15,477.17, 
one-half  of  which,  or  $7,738.58,  must  be  de- 
ducted from  the  share  of  the  minor  heir, 
leaving  a  balance  of  $21,870.03  Inherited  by 
said  minor. 

The  mother  of  the  minor,  as  tutrix,  and 
as  executrix  of  her  husband's  estate,  opposed 
the  homologation  of  the  account  on  various 
grounds,  among  others  that  a  large  portion 
of  the  assets  of  the  community  had  been 
omitted  from  the  invratory;  that  the  debit 
items  were  not  due  and  owing;  that  some 
were  prescribed,  and  others  not  chargeable 
to  the  succession;  that  no  advances  as 
charges  were  made  to  Charles  A.  Hanna,  de- 
ceased; that  the  other  children  had  received 
large  advances  from  the  mother^  estate 
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wUdi  shODld  be  charged  to  them;  that  In 
attonptlng  to  administer  upon  thla  soccea- 
Bion  Jchn  H.  Hanna  has  waived  his  rights 
as  nBafmctauy,  and  sboold  be  ordwed  to 
liquidate  and  settle  vlthont  farther  delqr. 
whowfbre  ^e  f^iponent  prayed  that  her  op- 
position be  snstained  In  each  of  the  partlco- 
lars  set  forth,  and  the  accomit  be  amended 
as  to  assets  and  liabilities  accordingly. 

The  cause  was  tried,  and  Jn^ment  was 
rendered,  settling  the  collations  dne  by  the 
minor  and  by  two  of  the  othor  heirs,  fixing 
the  balances  dne  to  them,  respectively,  by 
John  H.  Hanno,  correctli^  ttie  account  in  a 
few  unimportant  partlcolara,  and  recognising 
John  H*  Hanna  aa  the  sunlTlnff  sponse  of 
the  late  Mrs.  Elisabeth  Spires,  and  that  as 
such  he  have  the  usufract  of  the  residuum 
amonntlng  to  ¥196326.88.  The  opptment  has 
appealed. 

In  this  conrt  the  opponent  contends,  flrst, 
that  of  the  836  shares  of  St  Charles  Street 
Railroad  Company  <mly  168  shares  were 
placed  on  the  Inventory.  While  this  ly^r- 
ent  contradiction  la  not  explained  In  the  tes- 
timony of  Mr.  John  H.  Hanna,  It  appears  on 
the  face  at  the  papers  that  the  stock  Inven- 
toried la  prefwred  stock,  while  the  stock  ia 
the  affidavit  Is  described  aa  336  shares  "(since 
Uqnldated)."  It  ia  reasonable  to  presume 
that  the  ordinary  stodc  was  converted  Into 
prefeired  abock.  No  attempt  was  made  to 
impeadr  the  tratlmony  of  Mr.  Hanna  that 
the  168  shares  represented  all  oC  the  stodc 
of  that  kind  owned  by  the  community  at  the 
date  of  the  death  of  hia  wife.  If  the  state* 
menC  of  Mr.  Hanna  was  not  substantially 
true,  it  may  he  presumed  that  he  would 
have  been  confronted  with  the  stock  book 
of  the  railroad  corporation. 

The  second  complaint  Is  as  to  the  valua- 
tion of  the.  furniture  which  was  r^larly 
Inventoried  and  appraised.  The  furniture 
was  old,  and  the  mere  foot  that  Mr.  Banna 
had  carried  Insurance  for  99,000  on  the  coih 
^ts  of  his  house  both  b^ore  and  after  the 
death  of  hta  wife  does  not  suffice  to  prove 
that  the  furniture  In  question  was  not  pn^ 
etly  appraised.  Mr.  Banna  was  not  account- 
ing as  usnfructnsty,  but  as  administrator. 

The  third  complaint,  which  Is  well  found* 
ed,  Is  that  the  administrator  was  not  charged 
with  office  ftimiture  appraised  at  $10  on  the 
invoitory. 

The  last  complaint  relates  to  advances  and 
oc^tlons  charged  against  the  minor. 

The  snoces^n  of  the  wife  owed  no  debts 
or  Charges  that  could  not  have  been  paid  at 
Mwe  <rat  of  the  cash  on  hand,  and  all  the 
heirs  wwe  majors.  There  was  no  necessity 
for  an  administration,  and  as  a  matter  <tf 
fact  the  anrvivlng  husband  retained  the  pos- 
session and  management  of  all  the  communi- 
ty proporty  as  owner  and  nsufmctnary  with 
the  cnosent  of  aU  the  heirs,  who  gave  him 
fuQ  power  to  dispose  of  their  respective  In- 
twesta  in  the  property.  But,  as  the  anraint- 
ment  of  odmlnlatrator  was  made  after  due 


notice  and  wifliout  oppo^tlon,  tbB  capadty 
of  the  administrator  to  act  as  such  cannot  be 
collaterally  atte^ed.  Ontsldered  as  admin- 
istrator, It  goes  without  saying  that  Sie  ae- 
oonntant  la  witlwut  power  to  ccnnpd  the 
helra  to  collate  or  to  account  tor  advancea 
made  to  them  by  the  decedent  These  ore 
matters  that  can  be  properly  omsldered  <mly 
in  jMrtttlon  proceedings  between  the  heirs 
of  the  wife.  Collation  Is  donandabla  only 
aauH^c  forced  hdrs.  It  cannot  be  demanded 
by  any  othw  kind  of  heir  or  legateea  or  cred- 
itors of  the  snooesslon.  Civ.  Ood^  arts.  1235^ 
1286;  Succession  of  Ball,  42  La.  Ann.  204.  7 
South.  6OT.  Collation  Is  an  incident  to  a  par- 
tition among  forced  heirs,  and  a  partition 
cannot  be  had '  until  the  administration  la 
closed  and  the  hdrs  aait  into  possesslfm. 

It  follows  that  all  that  portion  of  the  ac- 
count relating  to  advances  to  the  minor  and 
the  pn^rtlonate  shore  of  each  heir  should 
be  stricken  out  The  only  questions  proper- 
ly before  the  court  are  what  aasets  have  been 
received  by  the  administrator,  and  what  are 
the  lawful  debta  of  the  sucoesalon  paid  and 
to  be  paid.  The  Inventoiy  correctly  repre- 
sente  the  assets.  In  appellant's  brief  we 
find  no  complaint  as  to  the  allowance  of  the 
debts  and  charges  aK>earlug  on  the  account. 
The  resldunm  will  remain  In  the  hands  of 
John  H.  Hanna  as  usnfmctuary,  to  be  ac- 
counted for  at  the  termination  of  the  xma- 
fruct 

It  Is  therefore  ordered'  that  the  account 
filed  by  John  H.  Hanna  bm  administrator  be 
amended  by  adding  to  the  total  assets  the 
sum  of  $10  for  office  movables,  and  by  mak- 
ing the  necessary  corrections  to  correqwnd 
with  said  increase  of  assets,  and  by  strlkinK 
out  all  that  portion  of  said  account  follow- 
ing the  word  "Balance,"  and  the  figures 
"$177,6S1.67,"  on  the  same  line;  and  it  Is 
further  ordered  that  as  thns  amended  said 
account  be  approved,  homologated,  and  made 
the  Judgment  of  the  court,  and  that  the  ad- 
ministrator pay  the  debts  and  charges  as 
set  forth  In  said  account,  and  upon  pro- 
ducing proper  vouchera  and  receipts  therefor 
that  he  be  dlsdiarged  from  his  trust  and  his 
bond  canceled;  and  It  is  further  ordered  and 
decreed  that  the  said  John  H.  Hanna  be  ret*- 
ognlsed  as  the  snrvirlng  hnrinnd  in  com- 
munity of  Mrs.  Elizabeth  Hanna,  deceased, 
and  as  vw^  entitled  to  the  legal  uaufmct 
ia  her  Interest  In  all  the  property  belmglng 
to  the  commnnlty  at  the  date  of  her  deatb. 
It  is  further  ordered  that  the  apoaaitUm  be 
maintained  to  the  extent  above  set  ffnrth,  and 
that  the  costs  of  the  oKnsltion  be  paid  by 
the  succession,  and,  flnal^,  that  the  jodf- 
ment  below  be  amended  and  reversed  so  as 
to  conform  to  this  decree. 

On  Application  for  Rehearing. 

PER  CDBIAM.  By  reasw  of  the  written 
agreement  and  consent  of  all  the  parttes  to 
thla  appeal,  filed  June  20,  1910^  It  U  or- 
dered tltat  a  rtiiearlng  be  granted;  and  Uiat 
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tHe  deraw  benbi  reaHenA  on  Jane  6^  1910, 
be  set  aside,  and  that  this  appeal  be  dls- 
mland  at  Um  cost  of  the  appeUanta. 

(m  La.) 

No.  17^72. 

MAILEY  r.  HELM  ct  al. 

(Sapreme  Coart  of  Loniuana.    April  11,  1910. 
On  Application  for  Rehearing,  Jon*  28, 
1910.) 

(SvlMtu  6v  the  Court  J 

1.  DnCOTSBT  (I  79*)  —  IltTBaiOQATOaiBB  TO 
PaBTT— AHSWUS  as  BVIDENCB--EITECT  OH 
COPABTIES. 

The  anawera  to  Intemg&toilea  on  facti  and 
articles  made  by  a  mother,  a  codefendant  in  a 
suit  to  recover  property  belongiog  to  the  com- 
munity, la  bindiDg  on  her  to  the  extent  of  he^ 
interest  Id  the  property,  but  Is  without  power  to 
affect  the  interest  of  her  minor  children  therein, 
as  her  interest  is  distinct  from  theirs. 

[Ed.  Note.— For  other  cases,  see  DiscoverTt 
Cent  Dig.  !  100;  Dec.  Dig.  i  79.*] 

2.  DiSCOTEBT  (I  79*)  —  IRTBBBOOATOBIES  TO 
PaaTT— AM8WKB8  AS  KviDaNCB— EIfFECT  OK 
COPABTT. 

The  answers  of  the  mother,  whose  Interest 
is  distinct,  cannot  shift  the  buraen  of  proof  to 
the  minors,  her  codefendants,  so  as  to  place  on 
them  the  onus  of  proving  that  their  title,  which 
on  Ita  face  Is  a  sale,  Is  not  a  deed  of  sate,  bnt 
merely  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Discoreiy, 
Cent.  Dig.  1 100;  Dec  Dig.  |  79.*] 

Appeal  from  CItII  District  Conrt,  Parish 
of  Orleans;  Walter  B.  SommervUle,  Judge. 

Action  by  James  Malley  against  Mrs,  Annie 
SL  Helm  and  others.  Judgment  for  defend- 
ants, and  plalntlfF  appeals.  Modified  and 
aSlrmed. 

McCloskey  &  Benedict,  for  appellant  Buck, 
W'nlshe  &  Buck,  for  appellee  Security  Build- 
ing &  Loan  Ass'n.  Walter  Adolpb,  under- 
tutor  ad  hoc^  and  John  W.  Duffy,  tutor  ad 
hoc,  for  minor  appellees. 

BREAUX.  C.  J.  The  plaintiff  sued  the 
defendant  to  hare  it  decreed  ttiat  an  act, 
-which  OD  its  face  is  a  sale,  is  not  a  sale, 
but  a  mortgage,  secured  to  the  Homestead 
Association. 

Plaintiff  asks  to  be  recognized,  as  the 
owner  of  property  described  In  his  petition, 
subject  to  the  legal  rights  of  the  security 
and  loan  association,  made  one  of  the  d^ 
fendants,  to  have  his  name,  substituted  to 
that  of  the  original  debtor  without  changlnf 
whatever  rights  the  association  has. 

Plaintiff  alleged  that  the  sale  by  the  Home- 
stead Association  to  Mrs.  Annie  B.  Helm  was 
not  a  real  sale;  that  It  was  neyer  intended 
to  vest  the  title  In  her;  that  she  never  went 
into  possession  or  exercised  the  least  right 
of  an  owner  over  the  property;  and  that 
she  has  always  recognized  him  as  the  owner. 

Petitioner  recognizes  the  right  of  the  build- 
ing and  loan  association  to  the  amount  stat- 
ed In  bis  petition  and  the  mortgage  by  which 


the  same  is  secured  In  favor  .of  the  asso- 
ciation. 

Plaintiff  avers  that  the  husband  of  defend- 
ant d^Hirted  this  life  leaving  defendant 
widow  and  four  minor  children.  The  com- 
munity lately  existing  between  husband  and 
wife  is  on  the  face  of  the  record  the  owner 
of  the  property. 

Plaintiff  avers  that  a  sale  to  a  building 
and  homestead  association,  as  in  this  case, 
and  a  resale  contemporaneously  made,  as 
la  this  case.  Is  a  mortgage,  and  that,  there- 
fore, the  community  before  mentioned  has 
never  had  any  right  or  title  to  the  property, 
that  the  minors  are  unrepresented,  and  that 
the  Interest  of  the  mother  is  distinct  and 
different  flrom  the  Interest  of  the  minors,  and 
It  is  necessary  that  a  special  tutor  ad  hoc 
and  a  special  undertutor  be  anwlnted  to 
:  represent  the  minors  In  the  suit 

Plaintiff  propounded  interrogatories  on 
facta  and  articles  to  defendant,  Mrs.  Malley. 
widow  of  Helm. 

They  were  answered,  and  sustain  the  al- 
l^tlon  of  plaintiff  that  her  husband  never 
owned  the  property  nor  the  community  ex- 
isting to  the  time  of  his  death. 

The  court  roidered  Judgment  In  favor  of 
plaintiff  and  against  defendant  recognizing 
Jamm  Mailey  to  be  the  owner  In  Indivl- 
sion  of  one-half  of  the  property,  and  re- 
jected the  demand  as  against  the  minors. 

The  Security  Building  &  Loan  Association, 
one  of  the  defendants  and  appellees,  alleged 
In  answering  the  appeal;  That  there  is 
error  In  the  Judgment  appealed  from  In  so 
far  as  there  is  Judgment  In  favor  of  plaintiff 
against  it  the  association. 

That  whatever  rights  plaintiff  may  have 
are  amply  protected  by  a  Judgment  against 
the  other  defendant  That  this  defendant 
amociaiioD  is  a  third  person,  who  has  dealt 
in  good  faith  with  the  record  owner  of 
■  the  property  and  obtained  a  vendor's  Hen. 
I  An  answer  to  the  appeal  and  motion  to 
'  amend  the  Judgment,  by  the  Building  & 
'  Homestead  Association,  made  one  of  the 
\  defendants  to  the  case,  was  filed  on  the 
1st  day  of  March,  1910. 

The  case  was  In  this  court  on  the  14th  day 
of  February,  1910,  assigned  for  trial  on  the 
6th  day  of  March  of  that  year. 

The  application  for  the  amendment  was 
not  timely  filed. 

Moreover,  it  does  not  appear  wherein  this 
defendant  and  appellee,  the  Homestead  Asso- 
ciation, so  far  as  relates  to  the  security  it 
claims,  is  prejudiced.  The  motion  of  api>^- 
lee  to  amend  the  Judgment  Is  therefore  orer^ 
ruled. 

How  far  the  act  was  a  mortgage? 

It  may  be.  As  between  plaintiff  and  the 
Homestead  Assoclstion,  the  act  of  apparent 
transfer  was  In  reality  a  mortgage.  Bnt  this 
extends  no  further. 
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If  Ow  association  for  any  reasim  cbooaea 
to  transfer  the  property  to  third  persona, 
th«y  are  protected,  and  cannot  be  dtvested 
exc^  in  manner  required. 

VoT  the  pnrpose  of  the  loan  and  In  order 
tluLt  the  lending  association  may  hare  a  Ten- 
dor's  lien,  the  owner  appears  as  tbe  trans- 
ferror as  in  case  of  a  sal& 

In  this  Instance  plaintiff  sold  the  property 
as  his  own  to  the  Homestead  Association. 
Immediately  thereafter  the  Homestead  As- 
sociation sold  the  property  to  Mrs.  Annie 
Elizabeth  Malley,  the  wife  at  that  time  of 
Charles  M.  Helm,  and  now  his  widow. 

The  title  passed  ont  of  plaintiff  to  an  ex- 
tent snffident  to  authorize  the  Homestead 
Association  to  sell  It  and  give  title  as  ven- 
dor. 

It  Is  stated  in  the  brief  of  the  learned 
counsel  for  plaintiff  and  appellant  that  the 
property  was  not  the  wife's  paraphernal 
property— i.  e.',  it  is  not  Individually  hers — 
that  It  was  taken  into  the  community  (If  it 
fell  anywhere  It  fell  Into  tbe  community). 

The  contention  of  plaintiff  la  that  the  chil- 
dren did  not  Inherit  It  from  the  father,  as 
he  did  not  have  any  interest 

The  evidence  of  that  contention  b^ns  and 
ends  with  the  answers  of  Mrs.  Helm  to  the 
interrogatories  which  bind  her  only.  It  does 
not  affect  whatever  rights  her  children  may 
have.  Their  rights  cannot  be  affected  or  prej- 
udiced thereby. 

Plaintiff's  contention  Is  that  the  harden  of 
proof  has  shifted  to  the  minors,  that  they 
must  prove  that  the  property  was  sold  and 
that  It  was  not  a  mortgage;  in  other  words, 
that  It  Is  for  tbem  to  go  beyond  the  expres- 
sion of  the  act,  and  so  doing  show  that  the 
declarations  of  the  act  are  tru&  We  do 
not  agree  with  that  view. 

We  can  only  say  In  answer:  ^e  title 
Is  In  their  names.  They  cannot  be  divested 
of  whatever  rights  they  may  have  by  a  rul- 
ing which  would  have  the  effect  of  shifting 
the  burden  of  proof  on  them,  and  compelling 
them  to  prove  that  the  declarations  of  plain- 
tiff of  the  Homestead  Association  In  the  deeds 
are  true;  In  other  words,  that  a  sale  had 
been  made,  and  not  a  mortgage,  although 
there  Is  not  a  word  about  a  mortgage  in 
either  of  the  deeds. 

To  particularize  farther: 

The  plaintiff  In  the  deed  to  the  Homestead 
AsBoclatlcm  declared  that  he  sold  the  proper- 
ty; that  the  sale  was  made  In  considera- 
tion of  a  stated  sum  paid  by  tbe  boUdlng 
association. 

It  Is  as  absolute  in  declaretim  as  a  sale 
can  be. 

The  Homestead  Association  had  an  abso- 
lute right  to  sell  the  property. 

Positive  direct,  and  clear  are  tbe  declara* 
tlons  contained  in  the  deed  by  the  Home- 
stead Association  to  Mrs.  Helm. 


Tbun  deeds  are  taken  as  written  and  tbe 
dflclaratlona  are  construed  aa  eq^ressed. 

It  results  that  the  half  of  the  property 
aa  to  Its  title  must  ronaln  whwe  the  parties 
who  hare  toll  light  placed  it  by  Uieir  own 
declarations. 

It  will  not  be  taken  away  from  the  effect 
of  these  declarations  by  construli^  that  the 
burden  of  jiroof  has  shifted,  and  that  It 
devolves  upon  the  minors  to  prove  tbat  It 
was,  as  it  purport^  a  sale  and  that  it  was 
not  a  mortgage. 

But  we  wni  not  dose  tbe  question  by  an 
absolute  judgment  In  view  of  the  facts  and 
circumstances  of  tbe  case; 

For  reastms  stated,  tbe  Judgmoit  of  Hie 
district  court  la  aCDrmed  at  lyipeilant's  cosL 

On  Application  for  Behearii^. 

PBR  CURIAM.    Petition  of  plaintiff  for 

amendment  of  decree. 

In  the  court  below  tbe  Judgment  rendered 
absolutely  rejected  the  demand  of  the  plalxk- 
tiff  against  the  defendant  minors.  Our  opin- 
ion ends  with  the  statement  that  "we  will 
not  close  the  question  by  an  absolute  Judg- 
ment In  view  of  the  facts  and  circumstances 
of  the  case" ;  but  through  an  oversight  we 
affirmed  the  judgment  We  now  correct 
the  mistake  by  amending  and  recasting  our 
decree  herein  so  as  to  read  as  follows,  to 
wit:  . 

It  is  therefore  ordered  that  the  Judgment 
appealed  from  be  amended  by  rejecting  the 
demand  of  tbe  plaintiff  against  the  defendant 
minors  as  in  case  of  nonsuit;  and  it  is 
further  ordered  that  said  minors  pay  costs 
of  appeal. 


(126  L«.> 
No.  18,074. 
WEBRB  V.  OHASTANT. 
(Supreme  Court  <tf  Lofdsiana.   June  6^  1810.) 

(Sj/Uahwi  iy  the  Court.) 

COBPOBATIOHS  (|  228*)  —  InSOLVENCT  —  SOB- 

8CBIFTION  Stock  — -  Ijiabiutt  or  Stock- 

HOLUEB. 

'nie  receiver  Is  attempting  under  the  au- 
thority of  tbe  oourt  by  which  he  was  appointed 
to  marshal  the  assets  of  the  corporation  in  order 
to  pay  therefrom  a  balance  in  excess  of  $40,000 
which  ia  due  to  the  creditors.  Coospicuoas 
among  those  assets  is  defendant's  unpaid  stock 
subscriptioD,  Even  U  we  should  assume  that  h« 
could  originally  have  discharged  his  obligation 
(quoad  the  creditors)  with  respect  thereto  by 
surrendering  valueless  stock  in  other  corpora- 
tioDS,  he  has  not  done  that  and  he  is  properly 
condemned  to  pay  his  subsciiptlou  Id  cash. 

[EM.  Xote.-^For  other  cases,  see  Corporations, 
Cent.  Dig.  H  874^  878;  Dec  Dig.  |  22&*] 

Appeal  from  OlvU  District  Court,  Parish  of 
Orleans;  George  H.  Thtard.  Judge, 

Action  by  Bdward  C  Webre,  receiver  of  the 
National  Manufacturing  &  Pat&iwe  OoiQpanj-^ 
Limited,  against  Albert  Chaatant.  Jodgmcnt 
for  plaintiff,  and  defendant  aM>eals.  Affirmed. 
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Paul  I*  Fourchy,  for  appellant  Gilbert  L. 
Duprfi,  Jr^  and  Edward  Rlgbtor,  for  apptilee. 

Statement  of  the  Case. 

aiONROSl,  J.  Pt^iDtlff,  being  the  receiver 
of  the  National  Manufacturing  &  Package 
Company,  Limited,  brings  thlB  anlt  to  recover 
f2,500  ^as  d^endant's  Bubscriptlon  for  '25 
sliarea  <^  the  stock  of  that  company.  De- 
fendant Interposed  certain  exceptions^  plead- 
ed the  general  Issne^  and  then  undertook  to 
prore  that  the  aabacription  had  been  paid.  It 
was  aduoitted  on  the  trial  that  defendaiU  sub- 
scribed in  the  usual  form  Cor  25  aharea  <tf  tlie 
stock  In  question,  the  par  value  of  whitdi  Is 
f  100;  that  the  company  was  duly  Incorporatr 
ed  by  notarial  act  of  date  January  8,  1908 ; 
that  plaintiff  was  appointed  receiver  in  Au- 
gust, 1906,  and  filed  an  account,  which  show- 
ed tlut  after  the  dlBbursemeut  of  all  funds 
collected  there  r^nalned  a  balance  of  over 
940,000  due  to  creditors;  that  plaintlfl  waa 
authorised  bf  the  district  court  to  sue  the 
snbscrfbeci  for  the  balances  due  on  their 
stock  autncriptions;  that  this  is  the  only  suit 
bron^t  by  him  on  that  account.  It  was  fur- 
ther admitted  that  on  July  11«  1906,  the  Di- 
rectors of  the  National,  etc.,  Company  passed 
a  resolution  to  t3ie  effect  that  the  businees 
and  property  of  the  Donaldsonvllle  Cooperage 
Company,  Limited,  and  the  Stelb-Vlosca  Com- 
pany, Limited,  made  the  stock  of  those  com- 
panies worth  $li2JS0 ;  that  the  National,  etc., 
Company  should  punshase  said  buslnois  and 
property,  and  that  the  shares  of  those  com- 
panies should  be  taken  at  said  valuation  In 
paymoit  <^  subscriptions  to  its  (tjie  National, 
etc..  Company's)  atodc. 

Bi^ond  these  admissions,  it  a^raarB  from 
the  evidence  that  the  purpose  In  organising 
the  National,  etc,  Ccanpany  was  to  absorb  the 
two  other  companies  mentioned,  the  parties 
to  the  transaction  being  practically  t^e  same; 
that  the  secretary  of  said  two  companies  call- 
ed on  d^endant,  and  solicited  his  subscrip- 
tion to  the  sto<^  <rf  the  National,  etc.,  Com* 
pany,  telling  htm  that  his  stock  in  said  two 
other  companies  would  be  taken  In  payment 
at  a  valuation  of  $112.00.  Defendant  himself 
says  in  his  testimony : 

"Mr.  Tiosca  asked  me  If  I  mnted  to  take  any 
stock.  I  told  him  I  did  not  want  any.  He 
says,  'Well,  Qever  mind,  you  can  put  your  name 
on  the  list  It  is  simply  to  ahow  that  you  have 
subscribed  to  the  stock.'  Well,  I  told  him,  if 
this  is  the  case,  I  will  sign  iL" 

And.  in  fact,  he  signed  a  subscilptlon  list 
whlt^  on  Its  face  calls  for  cash.  It  appears 
that  defendant  waa  at  that  time  the  owner 
of  15  shares  of  the  stock  of  the  Donaldson- 
vllle, etc.  Company  and  5  shares  of  the  stock 
of  the  Stelb-VIosca  Company;  that  both 
stocks  were  valueless ;  that  a  good  many  Af 
the  stockholders  In  the  two  companies,  how- 
ever, surrendered  their  stock  and  received 
stock  in  the  National,  etc..  Company  In  ex- 
change, in  some  Instances  paying  dlffer«ices 


in  cash;  that  the  defendant  did  not  surrender 
bis  stock  In  said  two  companies  and  paid  noth- 
ing in  cash  on  hla  subscription  to  the  stock  of 
the  National,  etc.,  Company. 

Defendant  tratlfles  that  he  was  ready  to 
exchange  the  old  stock  for  the  new,  and  some 
effort  was  made  to  show  that  he  offered  to 
make  the  exchange,  but  the  effort,  we  think, 
was  unsuccessful,  there  having  been  no  rea- 
son suggested  why  the  offer  should  not  have 
been  accepted.  If  seriously  made.  Upon  the 
facts  stated  there  was  Judgment  in  the  dis- 
trict court  in  favor  of  plaintiff,  from  which 
defeidant  prosecutes  this  devolutive  appeal. 

Opinion. 

The  receiver  is  attempting,  under  the  au- 
thority of  the  court  by  which  he  was  appoint- 
ed, to  marshal  the  assets  of  the  corporation  In 
order  to  pay  therefrom  a  balance  in  excess  of 
$40,000  which  Is  due  to  the  creditors.  Con- 
spicuous among  these  assets  is  defendant's 
unpaid  stock  subscription,  amounting  to  $2,- 
SOO.  Even  if  we  iriionld  assume  that  he  could 
originally  have  discharged  his  obligation 
(quoad  the  creditors)  with  respect  thereto  by 
surrendering  valueless  stock  in  other  compa- 
nies, he  has  not  done  that.  He  Is  therefore 
properly  condeihned.  Const  art.  266 ;  Dllzell. 
etc,  Co.  V.  Lehmann,  120  La.  284  et  seq.,  45 
South.  138;  Handley  v.  Stutz,  139  U.  S.  417, 
11  Sup.  Ct  530,  35  L.  Ed.  227 ;  Veeder  v, 
Mndgett,  95  N.  T.  295;  Marshall  on  Corpora- 
tions, 8  284  (pages  681,  682,  683,  684),  section 
281  (page  717  et  seq.) ;  Cook  on  Stock  &  Stock- 
holders (2d  Ed.)  ES  52,  83. 

Judgment  aflElrmed. 


(126  La.) 
No.  18,216. 
FLOURNOT.  0^  Collector,  t.  WALKER. 
In  le  J.  P.  FLOURNOY.  Tax  Collector. 
{Supreme  Court  of  Loaisiana.   June  6,  1910.) 
(Syllabut  ty  Editorial  Staff.) 

1.  Hawkxbs  and  Pxddlebs  (I  8*)— Licenses 

— "PEnOLEE." 

Any  person  who  peddles  Is  a  "peddler" 
within  Act  No.  295  of  1908,  requiring  a  license 
for  hawkers  and  peddlers,  without  reference  to 
the  kind  of  merchandise  purchased  and  sold. 

(Ed.  Note^— For  other  casea.  see  Hawkers  and  i 
Peddlers,  Cent.  Dig.  H  3-6 ;  Dec.  Dig.  |  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6>  pp.  5260-6267;  voL  8,  p.  7750.] 

2.  Hawkebs  anu  Peodizbs  (I  2*)— Statutes 

I  IQS*)  ~  AlCENDHEHT-RX-nTAOnaERT— JOr- 

noT. 

Act  No.  296  of  1008,  regnlatfaig  and  II- 
censlny  hawkers  and  peddlers,  being  declared 
both  In  Its  title  and  body  to  be  an  act  to  amend 
and  re-enact  Act  No.  49  of  1904,  that  act  Is 
coQtinned  in  force  only  as  amended  and  re- 
enacted  and  not  as  It  formerly  stood,  so  that 
an  exception  contained  therein  of  persons  sell- 
ing ana  distributing  egf^  and  poultry  from  the 
cateffory  of  taxpaying  peddlers,  not  eontiaued  In 
act  1908,  was  ret>ealed. 

[Ed.  Note.— For  other  cases,  see  Hawken  and 
Peddlers,  Dec  Dig.  |  2;*  Statnttf.  Dec  Dig. 
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8.  Statctes  (1  81*)— Gevebal  License  IjAW— 

Speciai,  Law. 

Act  No.  2»5  of  1908,  regulating  apd  11- 
censiDg  hawkers  and  peddlers,  -beinE  an  amend- 
ment of  Act  No.  40  of  1901,  which  was  itself 
an  amendment  of  General  License  Law  (Act 
No.  171  of  1898)  S  12,  was  a  new  section  12  of 
snch  law,  and  was  not  a  special  law. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dfg.  i  81.»] 

4.  Licenses  (j  7*)— Statutes— Ukifobmitt. 

Act  No.  ^  of  1908,  licensing  hawkers  and 
peddlera,  and  imposing  a  license  tax  graduated 
according  to  whether  the  peddling  Is  done  on 
foot,  horseback,  In  one  or  two  horse  vehicles,  or 
by  means  of  water  craft,  was  not  invalid  for 
nonuniformity. 

[Ed.  Note,— Fbr  other  cases,  see  Ucenses, 
Cent  Dig.  H  7-lB:  Dec.  Dig.  S  7.*1 

5.  COWOTITUTIOIfAl  Law  (8  68*)--PK0TIlfCI  OT 

OouBTs— License  Tax— Amount. 

The  amount  of  a  license  tax  to  be  imposed 
on  hawkers  and  peddlers  is  for  the  determina- 
tion of  the  Legislature,  and  not  for  the  courts. 

lEd.  Note.— For  other  cases,  see  Constitution- 
si  I^w,  Cent  Die.  H  12&-127;  Dec.  Dig.  % 

Application  X  P.  Floumor.  tax  collect- 
or, for  writs  of  certiorari  and  prohibition 
to  review  an  order  denying  an  application 
for  Judgment  for  license  tax.  sought  to  be  re- 
covered from  W.  W.  Walker. 

Reversed  and  Judgment  granted. 

John  B.  I^d  and  J.  B.  FUea,  for  plalntlfr. 

Cal  D.  Blcks,  for  rest>ondent 

PBOVOSTT,  J.  The  questions  presented 
In  this  case  are,  first,  whether  defendant  Is 
a  peddler,  within  the  meaning  of  Act  Ko. 
295  of  1908;  and,  second,  whether  the  part 
of  said  act  imposing  a  license  tax  on  ped- 
dlers Is  not  unconstitutional,  as  being  vlo- 
laUve  of  article  4S  of  the  Constitution,  by 
which  the  Legislature  Is  forbidden  to  pass 
any  special  law  regulating  trade;  and  of 
article  225,  requiring  taxation  to  be  uniform; 
and  of  article  229,  requiring  licenses  to  be 
graduated. 

Defendant  goes  about  the  country  with  a 
two-horse  wagon  buying  eggs  and  chickens, 
and,  when  be  has  gathered  s  sufficient  num- 
ber, drives  Into  Shreveport,  and  sells  them 
from  door  to  door.  His  counsel  calls  him  a 
''vendor  of  eggs  and  poultry,  or  chicken  ped- 
dler." The  argument  is  that,  according  to 
all  the  deOnltlons,  a  peddler  Is  a  vendor  of 
"goods,  wares,  and  merchandise,"  and  that 
eggs  and  chickens  cannot  be  so  classified. 
Without  going  into  any  learned  disquisition 
upon  the  subject  we  trill  say  that  any  per- 
son who  peddles  is  a  peddler,  and  that  the 
license  law  makes  no  distinction  between 
chicken  and  other  kinds  of  peddlers,  but  re- 
quires that  peddlers  (1.  e.,  all  peddlers)  shall 
pay  a  license. 

The  more  serious  contention  of  the  learned 
counsel  (and  it  is  the  one  upon  which  the 
learned  trial  Judge  rested  his  decision)  Is  that 
the  provision  of  Act  No.  49  of  1904  which 
excepts  "persons  aelllng  and  dlstribntlng  eggs 


and  poultry"  from  tbe  category  of  ttxpaylng 
peddlos  is  still  In  force. 

We  think  not  Act  Na  206  of  1908  is  de- 
clared both  In  Its  title  and  to  Its  body,  to  be 
an  act  to  amend  and  re-enact  Act  Na  48  of 
1904,  and  therefore  said  Act  Na  4&,  of  1004 
Is  now  in  force  only  as  amended  and  red- 
acted, and  not  as  it  formerly  stood  CMI  A.  & 
E.  E.  735);  and  a»  thus  amended  and  re- 
enacted  It  does  not  contain  the  said  exception. 

The  constitutional  objections  are  vlthoat 
merit.  Said  act  286,  imposing  a  license  upon 
peddlers,  being  an  amendment  ot  Act  No.  49 
of  1004,  whl<ai  Its^f  was  an  amendment  of 
section  12  of  the  general  license  law.  Is  sim- 
ply 8ectl<m  12  of  the  general  license  law  (Act 
No.  171  of  1896),  and  tbe  general  license  law 
Is  as  far  from  being  a  special  law  as  any 
law  could  possibly  be;  and.  If  It  is  at  all  a 
regulation  of  trade,  it  Is  so  <mly  to  the  extent 
and  In  the  sense  that  every  license  law  Is 
sQcb.  The  license  Is  nniform,  since  it  is  Im- 
posed npon  all  peddlers  alikey  without  dis- 
tInctl(Mi;  and  It  Is  graduated,  since  its 
amount  is  different  accordingly  aa  the  ped- 
dling Is  done  on  foot,  or  horseback,  In  a  <me- 
horse  or  in  a  two-horse  veliide  or  by  means 
of  a  water  cmf  t  and  since  graduation  Is  not 
required  to  be  according  to  volume  4>f  boal- 
ness,  but  may  be  by  any  mode  tbe  Le^a- 
tnre  may  see  fit,  as  has  been,  several  times 
decided  by  this  court. 

nie  license  of  $100  does  Indeed  serai  to  be 
heavy;  but  that  Is  manifestly  a  consldera- 
tlon  addreaslng  Itsdf  to  tbe  Leglslatnre,  and 
not  to  the  courts. 

The  Judgmmt  appealed  from  is  set  adde; 
and,  proceeding  to  render  such  Judgment  as 
should  have  been  rendered  btiow,  it  Is  norw 
ordwed,  adjudged,  and  decreed  that  there  be 
Judgmrat  in  favor  of  the  state  <tf  Louisiana 
against  W.  W.  Walker  for  tlie  sum  of  9120. 
whereof  $100  Is  fn- a  license  tax  as  peddler  for 
the  yea«  1910;  $10  for  the  f ee  <tf  Qie  ahcrUT, 
and  $10  as  the  fee  of  tbe  district  attorney  In 
these  proceedings;  and  tbat  ttw  said  W.  W. 
Walker  pay  the  costs  of  this  snlL 


<12d  La.) 
Mo.  18,124. 
HABTIGAN  V.  WBIATEIB. 
(Supreme  Court  of  Loutelana.    Jane  9,  1910.) 

(Syllabut  by  the  Court.) 

1.  Public  Lands  (|  58*)— Swamp  LAnns— 
Gbants  to  State. 

The  swamp  land  acts  of  Congress  of  1849 
and  1S50  <9  SUt.  352.  e.  87;  9  Stat  619^  c.  S4l 
convey  jrrantR  of  Isnd  in  pr»senti,  and  as  Boon 
as  land  inured  to  the  state  sovemment  as  swamp 
land  the  title  referred  back  to  the  date  of  tbe 
grant  in  1849  and  1850. 

iBH.  Note.— For  other  eases,  see  Public  Lands. 
Cent  Dig.  1 181;  Dec.  Dig.  1  Sa«] 

2.  Public  Lands  (|  61*)— Swamp  Lands— 

CONVBTARCB  BT  fiTATB  TO  LBVEB  BOAXO. 
The  law  requires  that  the  president  of  tbe 
levee  boazd  shall  have  the  conveyance  recoided 


•For  otbw  easss  see  sama  tople  aad  icetloii  NITHBBR  la  Dee.  ft  Am.  Diss.  1M7  to  data,  ft  R^tvtr  Znteiw 

Digitized  by  Google 


La.) 


HABTIGAM  T.  WEAVER 


675 


in  tbe  recorder's  office  of  the  pariah  in  which 
the  land  is  located,  and  vhen  said  cooveyance 
is  recorded  tbe  title  to  the  land  passes  to  the 
leyee  board.  The  land  was  vested  in  the  levee 
board,  which  ha4  authority  to  bay  and  sell  prop- 
erty and  to  make  and  ezecate  ul  contracta. 

[XSd.  Note^For  other  cases,  see  Public  lAnds, 
OnL  XNf.  1 192;  Dec.  mfTt  61.*] 

8.  PuBuo  IiANDS  (I  61*)  —  State  Zjlnds  — 

Sale  bt  Iievee  Boabd. 

Act  No.  215  of  190S,  relatlnj  to  the  sale 
<^  land  by  levee  boards,  cannot  affect  contracts 
previously  entered  into  by  these  boards.  Pen- 
nc^r  T.  HeConnanghy,  140  U.  S.  1,  11  Snp^ 
Ct.  699,  35  L.  dTsSs. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Gent.  mg.  1 192;  Dec.  Dig.  |  61.*] 

Appeal  from  Twenty-Ninth  Judicial  Dis- 
trict Courts  Parlsii  of  Plaquemines;  R.  Bm- 
mett  Hlngle,  Judge. 

Action  by  Micbael  J.  Hartlgan  against  Jo- 
sepb  Dell  Weaver.    Judgment  for  |daintUf, 
'  and  defmdant  appeals.  Affirmed. 

Fred  G.  Marx,  for  appellant.  Svixn  Dy- 
moDd,  Jr.,  for  ai^eUe& 

BREAUX,  C.  J.  Plaintiff  brought  this  suit 
to  compel  the  defendant's  acceptance  of  a 
title  to  land  and  payment  of  the  sum  of  $2,- 
100,  the  price. 

The  defendant  agreed  to  buy  tbe  land  from 
the  plaintiff  on  the  12th  day  of  October.  1909. 

Hla  attorney  found  that  the  title  is  not 
good;  that  it  was  suggestive  of  litigation. 

He  rejected  plaintiff's  title  and  refused  to 
complete  the  purchase. 

The  land  is  within  the  area  of  St.  Bernard 
parish,  in  township  14,  S.,  range  IS  S.,  East- 
ran  district,  east  of  Ml'sslBalppl,  and  is  fully 
described  in  plaintifTs  petition. 

It  is  sea  mar^  of  no  great  value. 

Plaintiff  acquired  the  land  from  John  F. 
MUler  on  June  2S,  1900. 

The  latter  acquired  It  from  the  board  of 
commissioners  for  the  Lake  Borgue  Basin 
levee  district,  in  April,  1909. 

The  right  bought  by  Miller  was  founded 
on  a  pre-existing  contract,  executed  between 
him  and  the  board  of  commissioners  for  the 
Lake  Bor^e  Basin  levee  district 

Plaintiff's  contention  Is  that  there  was  a 
complete  written  agreement  whereby  Miller 
acquired  a  vested  right  to  the  land. 

The  board  of  commissioners  acquired  it 
from  the  state  of  Louisiana  on  April  22, 1909, 
In  accordance  with  provisions  of  section  11 
of  Act  No.  14  of  1892,  by  deed  of  the  Register 
of  the  State  Land  Office  and  tbe  Auditor, 
duly  registered  In  the  convince  office  of 
SL  Bernard. 

The  state  acquired  It  from  the  United 
States  on  April  15,  1909,  In  accordance  with 
the  provisions  of  the  swamp  land  grant  act 
of  1849  and  1850,  9  Stat  519,  c.  84.  The  list 
113  was  duly  approved. 

Tbe  United  States  acquired  these  lands 
from  the  territory  of  Orleans  on  February 


20,  1811,  by  the  provisions  of  the  enabling 
act  of  Congress  of  the  United  States,  au- 
thorizing the  citizens  Inhabiting  the  territory 
of  Orleans  to  adopt  a  Constitution  and  create 
the  state  of  Louisiana,  whereby  all  of  the 
waste  and  unappropriated  lands  became  ttie 
property  of  the  United  States. 

This  land  was  acquired  from  the  govern- 
ment of  France  by  the  treaty  of  April  30, 
1803. 

We  will  not  go  further  and  speciflcally 
state  that  U  passed  from  France  to  Spain  in 
accordance  with  the  treaty  made  between 
these  two  countries  in  1763,  and  from  the 
latter  to  the  former  by  another  treaty,  to  say 
nothing  of  the  right  springing  out  of  discov- 
ery and  of  settlement,  which  time  has  made 
forever  unalterable. 

The  plaintiff  recites  fully  all  the  particu- 
lars and  Incidents  connected  with  and  grow^ 
Ing  out  of  his  title. 

The  defendant  admits  the  agreement  to 
purchase  from  plaintiff  the  land  described  in 
plaintiff's  petition. 

He  attacks  the  title  on  the  ground  that  at 
the  sale  by  the  board  of  commissioners,  as 
above  stated,  the  land  belonged  to  the  gen- 
eral government;  that,  while  it  is  true  that 
they  had  been  selected,  the  selection  had 
not  been  approved  by  tbe  Interior  D^rart- 
ment,  as  required. 

Further  defendant  urged  that  under  the 
terms  of  the  act  of  the  Legislature  creating 
tbe  board  of  commissioners  of  the  Lake 
Borgue  Basin  levee  district,  the  land  did 
not  rest  in  tbe  board  until  the  deed  signed  by 
the  Auditor  and  the  Register  was  duly  re- 
corded; that  the  lands  were  not  ovned  by 
the  state 

Defendant  alleges  that  In  1908  Art  No.  215 
was  adopted,  ordering  the  sale  of  all  state 
lands,  and  lands  of  the  levee  boards  at  public 

auction. 

That,  notwithstanding  the  good  faith  of  all 
parties  connected  with  these  sales,  th^  were 
ultra  vires  acts,  which  vested  no  title. 

The  facts  are  that  the  board  of  commis- 
sioners granted  a  written  option  to  Mr.  Al- 
bert Estopinal,  who  wished  to  purchase  the 
land. 

He  subsequently  transferred  his  option  to 
John  F.  Miller. 

In  Dec^ber,  1903,  the  levee  board  adopt- 
ed a  resolution  recognizing  the  transfer  from 
Estopinal  to  Miller,  and  transferred  this 
tlon  to  Miller  on  terms  and  conditions  stated 
in  the  agreement 

Miller  had  accepted  this  option  and  com- 
plied with  the  terms  and  conditions.  He 
paid  tbe  cash  required,  had  surveys  made, 
and  paid  out  moneys  for  the  board  in  accord- 
ance with  the  agreement  in  question,  in  order 
to  obtain  approval  of  the  general  government 
of  the  selection  which  had  been  made  of  tbe 
land. 

The  levee  board  could  not  have  done  this. 
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for  tile  good  reason  that  it  had  no  fuuds  to 
expend  for  the  purpose. 

The  contention  of  plalntlflC  Is  that  Miller, 
by  executing  the  agreement  as  just  stated, 
acquired  a  right  to  the  land. 

The  lands  were  embraced  In  the  option  and 
agreement  of  December,  1903,  between  the 
levee  board  and  John  F.  Miller,  and  became 
Miller's  In  fee  simple  by  sale,  before  referred 
to,  made  to  him  by  the  board  In  1909. 

These  lands  at  said  date  had  been  selected 
by  the  federal  government  under  the  provi- 
sions of  the  swamp  land  grant  acts  of  Con- 
gress of  1849  and  1S50. 

The  first  objection  of  defendant  is  that  the 
option  or  promise  of  sale  was  given  at  a  time 
when  the  land  title  was  not  in  the  levee 
board.  It  was  owned  by  the  federal  govern- 
ment, It  is  contended.  They  had  been  select- 
ed by  the  state,  but  the  selection  bad  not 
been  approved  at  the  date  of  the  promise  to 
sell,  and  that.  In  consequence,  the  board's  ac- 
tions are  ultra  vires. 

We  can  only  say:  Lands  granted  under  the 
swamp  land  acts  are  granted  in  prsesentl. 
subject.  It  Is  true,  to  the  approval  of  the  Sec- 
retary of  the  Interior. 

It  was  the  land  of  the  state. 

The  point  presented  Is  whether  it  was  a 
grant  in  proisentl? 

We  decide  that  It  was,  and  that  ia  the  ex- 
tent of  our  decision.  It  was  not  land  of  the 
United  States  from  the  date  of  the  grant, 
except  to  the  extent  necessary  for  It  to  pass 
absolutely  under  the  control  and  dominion  of 
the  grantee. 

The  title  remained  in  the  government  in  a 
sense,  subject  to  the  laws  of  the  state,  as 
soon  as  it  Inured  to  the  state  by  selection  as 
swamp  land. 

When  It  passed  from  the  United  Statra  to 
the  state  government.  It  became  subject  to 
the  laws  of  the  latter,  and  the  title  relates 
back  to  the  date  of  the  grant  In  1849  and 
isno. 

This  brings  na  to  defendant's  ground  of 
objection  that  the  title  to  the  land  nnder  the 
statute  did  not  pass  to  the  board  of  commia* 
sloners  for  the  levee  district  until  the  deed 
signed  by  the  Auditor  of  the  State  and  by 
the  Register  of  the  State  Land  Office  was  re- 
corded In  the  conreyance  records  of  the  par- 
ish where  the  land  was  sitnated. 

The  mandate  of  the  lawmaker  and  the  au- 
thority vested  in  the  b«ird  are  that  the  pres- 
idoit  shall  have  the  conveyance  properly  re- 
corded in  the  recorder's  office  of  the  respec- 
tive parishes  In  which  the  land  Is  located, 
and  wbai  said  conveyances  are  so  recorded 
the  title  to  said  land  passes  to  the  levee 
board. 

When  the  land  was  sold  by  the  levee  board 
in  1009»  the  law  had  been  compiled  with. 
Acts  In  due  form,  properly  signed  by  the  Au- 
ditor and  the  Reglstor  of  the  Land  Office, 
had  been  duly  recorded  In  the  office  of  the 
clerk  of  the  parish. 


The  board  had  given  an  option  or  promise 
of  sale  to  plalntlfFs'  ancestor  in  title.  He 
had  paid  the  amount  required  to  make  good 
this  option.  The  board  subsequently  consent- 
ed, as  before  stated,  to  the  transfer  of  this 
option  by  Estopinal  to  plaintiff. 

The  land  was  vested  in  the  board. 

The  board  had  authority  to  buy  and  sell 
property,  to  make  and  execute  all  contracts. 
Section  7,  p.  21,  Act  No.  14  of  1892. 

The  defendant's  contention  further  la  that 
the  General  Assembly  at  its  session  In  1908 
enacted  Act  No.  215  of  the  statutes  of  that 
year. 

The  act  provides  for  the  sale  of  all  lands 
owned  by  the  state  or  by  any  of  the  levee 
boards  at  public  auction,  after  due  advertise- 
ment. 

There  had  been  a  prior  contract  made, 
and  under  it  the  purchaser  had  acquired  a 
right,  to  which  the  board  gave  Its  recognition 
by  Its  own  act. 

The  new  method  of  disposing  of  the  public 
lands  of  the  state,  under  said  Act  No.  21\ 
did  not  divest  the  right  acquired  under  the 
option. 

A  similar  question  was  decided  by  the  Su- 
preme Court  of  the  United  States.  Pennoyer 
V.  McConnaughy,  140  U.  S.  1,  11  Sup.  Ct.  699. 
35  L  Ed.  363. 

The  land  commissioners,  in  the  dted  case 
above,  had  enforced  a  similar  contract,  which 
the  parties  attacked  on  grounds  similar  to 
those  here. 

The  court  decepted  the  conetrnctlon  placed 
upon,  the  act  by  the  land  commlssionera. 

The  cited  act  above.  No.  215  of  IMS,  has 
application  to  future  sales,  and  to  lands  not 
subject  to  contract  as  this  was.  It  was  a 
subsisting  valid  ccmtract. 

The  other  questions  raised  bjr  defendant 
are  covered  by  our  decision.  There  Is  no 
necessity  of  decldli^  every  proposition  sub- 
mitted, as  th^  are  met  by  ttie  conclusion  st 
which  we  have  arrived. 

The  law  and  the  evidence  being  in  faror 
of  plalntUfs,  the  Jud^«it  appealed  from  is 
affirmed. 


(126  La.) 
Ko.  18.053. 
HBUhlAS  et  ux.  v.  PAILET. 
HEALY  V.  SAME. 
{Supreme  Court  of  Looisiana.    Feb.  H,  1910. 
On  the  Merits,  June  6,  li>100 

(Bvllahm  »y  the  Court.) 

L  Time  (j  10*)— Susmnsits  AppeaIt— Tnrc 
OF  Taking— ExcLUDiNO  Sundays. 

A  suspensive  appeal  must  be  takei^  within 
10  days,  excluding  Sandays,  and  as  the  appeal 
in  this  case  was  within  tliat  period  it  was  time- 
ly, and  the  motion  to  dismiss  must  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent. 
Dig.  I  48;  Dec.  Dig.  |  la*] 

2.  Landlobd  and  Tsnakt  (i  132*>— Rkpaib 

OF  PBEMISES—RlOHTS  OF  TSNART. 

Plaintiffs  seek  to  recover  damages  fOr  incon- 
Tenience  and  loss,  resulting,  as  tiiey  allcfe. 
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from  tbe  UDanthortzed  invasion,  for  the  par- 
of  makinK  alteratloni  and  repairs,  of  prem- 
oceupied  fay  them  aa  tenants. 
Held,  that  they  wen  anbjected  to  some  tnoon* 
veoience,  but  to  no  losa ;  that  the  inconTenience 
nsnlted  from  a  misapprehension  for  which  they 
were  as  roach  to  blaroe  as  defendant;  and  that 
the  jmr  and  the  jadga  a  quo  did  snlMtantial 
jnatice  ut  rejectiitf  their  demands. 

ISA.  Note. — ^E\>r  other  cases,  aee  Landlord  and 
Toiant,  Cent.  Dig.  |  468;  Dec  Dig.  I  132.*] 

Ap[)eal  from  Civil  District  Court,  Parish 
of  Orleans;  B.  K.  Skinner,  Jndse. 

Actions  by  Gastave  Helmas  and  wife 
against  Ellas  Pallet,  and  by  Elizabeth  Healy 
against  Ellas  Pallet  The  actions  were  con- 
Bolldated;  mdicts  for  defendant,  and  jjilaln- 
tffDi  appeaL  AfflrmeO. 

Ryan  Gantreaux  &  Abrsa,  for  apptilants. 
A.  D.  Danziger,  for  appellee. 

On  Motion  to  DismlSB  the  Appeal. 

^BEIAUX,  C.  J.  Plaintiffs  brought  this 
nitt  for  trespass  and  they  claimed  damages 
In  the  sum  of  95,000. 

The  case  was  tried  by  jury,  and  vradict 
was  found  in  favor  of  defendant 

On  this  verdict  judgment  was  rendered 
on  the  15tb  day  of  December,  1900,  and 
signed  on  the  17tb  of  the  same  month. 

The  plaintiffs  applied  for  an  appeal. 

The  order  granting  them  an  appeal,  sus- 
pensive and  devolutive,  was  signed  on  the 
22d  day  of  December.  1009. 

The  appeal  was  made  returnable  on  the 
10th  day  of  January,  1910. 

On  that  day,  the  transcript  was  filed. 

The  defendant  and  appellee  moves  to  dis- 
miss the  appeal  on  the  ground  alleged:  That 
as  the  Judgment  was  rendered  In  favor  of 
defendant  and  signed  on  the  respective  dates 
before  mentioned,  and  as  the  bond  of  appeal 
was  not  filed  until  December  29,  1909,  the 
appeal  should  be  dismissed. 

Considering  the  motion  to  dlmuIsB  the  sus- 
pensive appeal. 

Snspenslye  appeals  may  be  taken  within  10 
days  after  the  judgment  has  been  signed,  ex- 
cluding Sundays.   Code  Prac.  art.  575. 

Deducting  December  19th  and  26th  (Snn- 
days)  two  days,  the  time  tot  a  snspenslTe  np- 
peal  had  not  elapsed. 

If  the  appeal  were  dismissed  because  not 
timely  talten  for  a  snapensiTe  appeal,  the 
snccess  of  the  morer  would  amount  really  to 
nothing. 

Beyond  question  the  plaintiffs  were  within 
time  to  take  a  devotutiTe  appeal. 

The  bond  was  furnished  In  the  amonnt 
required  by  the  Judge  a  qna 

The  appeal  is  good  as  devolutive  if  filed 
aftw  the  10  days.  R«ed  t.  His  Creditors, 
37  La.  Ann.  907;  Successions  of  Keller,  SO 
JjR.  Ann.  679,  2  South.  S5S;  ChaflCe  t.  Car- 
roll, 84  La.  Ann.  122;  Dwlght  t.  Barrow,  25 
La.  Ann.  424. 


The  appeal  was  timely  taken  for  a  suspen- 
slre  appeal. 

Motion  to  dismiss  the  appeal  la  therefore 
overraled. 

On  the  Merits. 

MONROE,  J.  Plaintiffs  prosecute  this 
appeal  from  a  verdict  and  Judgment  reject- 
ing their  claims,  against  defendant,  for  dam- 
ages. 

The  case  presented  hj  the  transcript  la  as 

follows: 

About  the  middle  of  May.  1908,  defendant 
bought  or  agreed  to  buy,  a  double  cottage 
house,  one  side  of  which  was  occupied  by 
plaintiff,  Helmas,  with  his  family,  as  a  ten- 
ant, by  the  month,  at  $8,  and  the  other  side 
by  the  plaintiff,  Mrs.  Healy,  with  her  fami- 
ly, al90  as  a  tenant,  by  the  month,  at  $7. 
The  price  of  the  property  was  $3,400,  and, 
as  plaintiff  was  buying  as  an  Investment  he 
was  desirous  of  putting  the  premises  in  bet- 
ter condition  in  order  to  get  a  better  re- 
turn. The  cottage,  as  originally  constructed, 
stood  back  from  the  street,  with  a  gallery  In 
front,  and  was  three  rooms  deep  on  each 
side,  after  which  there  was  an  open  space, 
and,  then,  a  two-story  back  building,  with 
a  dstern,  on  each  side,  in  the  space  men- 
tioned, a  fence  dividing  the  two  back  yards, 
and  a  narrow  alley  leading  from  the  front 
along  either  side  of  the  mafn  building  into 
the  respective  yards.  At  some  later  period, 
there  had  been  built  a  room,  extending  across 
the  front  of  the  house,  from  the  gallery  to 
the  property  line,  with  a  shed  over  the  ban- 
quette, and  the  front  gallery  had  been  in- 
closed and  partitioned,  making  a  little  room 
for  each  tenement  the  other  room  mentioned 
not  being  included  in  tbe  lease  of  satd  tene- 
ments, but  being  called  an  "office,"  and  (re- 
cently) leased  to  another  party,  some  of 
whose  effects  were  still  there. 

On  Sunday,  May  17tb,  defendant  visited 
the  premises,  accompanied  by  his  architect 
and  bis  contractor,  and  tbey  testis  to  a  con- 
versation between  defendant  and  plaintiffs, 
in  whi(^  tbe  daughter  and  wife  of  Helmas 
and  defendant's  companions  are  said  to  have 
taken  part,  and  the  substance  of  which  waa 
that  defendant  wanted  to  make  some  gener- 
al repairs,  which  were  likely  to  subject  the 
tenants  to  Inconvenience,  and  was  willing. 
If  they  would  consent,  that  they  should  oc- 
cupy the  premises,  rent  free,  while  the  work 
was  going  on;  to  which,  according  to  the 
witnesses  mentioned,  tbe  tenants  yielded  a 
wining  consent  Plaintiffs  deny  that  there 
was  any  such  conversation,  and  yet,  here  and 
there,  we  find  admissions,  inconsistent  with 
BncL  denial,  and  we  conclude  that  defend- 
ant notified  plaintiffs  that  he  wished  to  make 
repairs,  and  understood  that  th^  were 
willing  that  he  should  exercise  his  pleasure 
In  the  matter,  though  th^,  probably,  did  not 
anticipate  that  be  intended  to  make  the  al- 
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Ceratlons  which  he  had  in  view  and  which, 
on  Thursday,  May  21st,  were  bc^D.  On 
that  day,  Helmas,  who  was  a  cooper,  had 
gone  to  bis  work,  and  Mra.  Healy,  who  Is 
a  colored  nurse,  h&d  also  gone  out,  whm 
Blchow,  a  carpenter  emplt^ed  by  defendant's 
contractor,  appeared  on  the  scene,  and  In- 
formed Mrs.  Helmas  Uiat  ba  had  come  to 
work,  and  that  the  plan  of  opraatlons  Includ- 
ed the  demolition  of  Uie  office  and  the  con- 
version of  part  of  the  space  occupied  by  It, 
togethra*  with  that  occupied  by  the  gallery 
rooms,  into  two  rooms  (tme  for  each  tene- 
ment), with  a  gallery  in  front.  He  says, 
in  his  testimony,  that  Mrs.  Helnuu  made  no 
objection,  but  that  she  and  her  daughter  did 
what  they  could  to  foclUtate  him,  Mrs.  Hd- 
-  mas,  herself,  with  hia  assistance,  moving 
out  of  her  front  gallery  room  (which  she 
used  as  a  reception,  or  sitting,  room)  some 
little  famlture,  and  the  dau^ter  going  off 
to  find  the  key  of  the  offloe,  which  was 
thought  to  be  in  the  possessltm  of  the  fnmer 
tenant  Mrs.  Helmas,  on  the  other  hand, 
says  that  she  was  surprised  and  shotted, 
and  that  she  objected  tbat  the  work  ought 
not  to  be  begun  in  the  absence  of  her  hus- 
band, but  she  admits,  though  with  the  great- 
est reluctance;  that  she  did  move  or  assist 
in  moving  her  furniture.  During  tbat  day 
(Thursday)  tba  work  of  demolition  of  the 
ofRce,  and.  in  part,  of  the  gallery  rooms,  pro- 
gressed considerably,  and,  in  the  evening, 
when  the  plalutlffs  returned,  they  found  the 
disorder  which  necessarily  resulted.  Helmas 
says  that  he  made  an  effort  to  aee  his  at- 
torneys, but  was  unsuccessful,  and  so  the 
worfe  w«it  on,  during  the  next  day,  SVIday 
(when  the  cisterns  were  moved  to  positions 
In  the  rear  of  the  back  building)  and  Satur- 
day and  Monday,  upon  which  last  mention- 
ed day  (In  the  evening,  as  we  understand) 
defendant  received  a  note  from  plaintiff's 
(Hdmas*)  counsel,  advising  him  tbat  plain- 
tiff (Helmas)  objected  to  the  wwk,  and  warn- 
ing him  that  "any  further  encroachment  on 
his  rights"  would  be  resisted  in  a  lawful 
manner.  On  Tuesday  momii^,  therefore, 
defendant  stepped  the  work,  with  the  ex- 
ception, perhaps,  of  the  laying  of  some  brick 
footings  on  the  space  which  had  been  oc- 
cupied by  the  office  and  whtdb  was  not  un- 
der lease  to  the  plalntlffis,  and  he  says  that 
he  would  not  have  begnn  it  if  he  had  not 
supposed  that  the  traants  bad  consented.  Bi- 
diow,  also,  testifies  that  he  would  not  have 
begun  or  coDtlnued  the  work  if  tiiere  had 
been  any  objection,  and.  plaintiff.  Htimas 
admits  that  he  never  spoke  to  any  of  the 
workmen  or  Intimated  to  them  tbat  what 
they  were  doing  was  objectionable  to  him, 
nor  dtd  the  other  plaintiff,  Mrs.  Healy. 
The  Helmas  family.  It  may  be  ranarked,  left 
the  premises  on  June  4th,  and  Mrs.  H«Lly, 
a  few  days  later,  having  received  notices  to 
vacate;   Some  19  witnesses  were  examined, 


and  we  have  considered  their  testimony  care- 
fully. Flataitiffli  wen,  no  donbt.  subjected 
to  some  Inconvenience,  but  to  no  kMS,  and 
the  inconvenloice  resulted  from  a  mlsai^K- 
hension  for  which  th^  ware  aa  mu^  to 
blame  as  defendant 

We  are,  therefore,  of  opinion  that  the  jury 
and  the  Judge  a  quo  did  substantial  Justice 
In  r^ectlng  their  demands.  The  verdict  and 
Judgment  appealed  from  are,  according, 


La.) 
No.  18,090. 
WHJflAMS  et  aL  v.  UNION  FBRRY  CO. 
(Supreme  Coort  of  Louisiana.   Jane  Q,  1910.) 

(SyUahtu  »v  ttu  Court.) 
Fbbbies  (S  33*)— Injubt  to  Passknoeb— Elvt- 

DENOK— COWTBIBDTOBT  NBGLIGENCK. 

The  plaintiffs'  mother  in  attempting  to 
txmrd  a  ferry  boat  fell  into  the  Missiswppi  river 
and  was  drowned,  lliey  aue  the  ferry  company 
for  dBmages  as  having  caused  her  death  by  leav- 
ing  open  a  gate  at  the  end  of  a  gangway  lead- 
ing to  the  boat,  thereby  misleading  her  into  the 
belief  that  she  (the  boat)  was  safely  moot«d  to 
tbe  wharf,  and  impliedly  iovitinc  ttlaintiA* 
mother  to  go  on,  when  in  fact  the  ferry  had 
swung  out  into  the  stream. 

The  jury  before  which  the  case  came  rendered 
a  verdict  in  favor  of  defendant,  and  plaintilb 
have  appealed.  Tbe  judgment  appealed  from 
1b  affirmed.  The  death  of  the  woman  waa  doe 
to  her  own  rashness  and  negligence. 

[Ed.  Note. — For  other  cases,  see  Ferries.  Cent 
Oig.  S  92:  Dec.  Dig.  |  33.*] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Fred  D.  King,  Judge. 

Action  by  Marie  Williams  and  others 
against  the  Union  Ferry  Company.  Judg- 
ment for  defendant  and  plaintiffs  appeal. 
Affirmed. 

Geo.  W.  Flynn  and  M.  D.  Dlmltry,  for  ap- 
pellants.  Frank  B.  Balnold,  for  appellee. 

Statement  of  the  Case. 

NIOUOLLS,  J.  Plalntifb  are  tbe  heirs  of 
Uarie  Williams,  and  seek  to  recover  from 
the  defendant  company  $90^000  and  Interest 
as  damages  for  her  death  wbldi  they  dalm 
was  the  result  of  Its  fault  Tb^  alleged 
tbat  the  Unlm  Ferry  Company,  a  corpora- 
tion duly  oncenlzed.  having  a  domicile  and 
doing  bualneas  in  the  city  of  New  Orleans, 
is  Justly  and  truly  indebted  unto  petttlonem 
In  the  full  sum  of  930,009  for  this,  to  wit: 

Tbat  tbe  said  Union  Terry  Company  owns, 
omducta,  and  operates  what  is  known  as  the 
*milrd  District  Ferry"  of  the  dty  of  New 
Orleans,  and  that  said  defendant  company 
did  own  and  conduct  and  iterate  on  tbe  nlgbt 
of  February  4,  1909,  the  said  ferry  boats, 
landing,  and  the  approaches  used  in  cwmec- 
tton  therewith,  and  particularly  tbe  ferry 
boat  Hattie,  and  tbe  landing  ptmtoMi  bridge 
and  the  approaches  at  the  head  of  Oliver 
street  In  the  Fifth  district  of  tiw  dty  of 


•For  other  oaSM      mud*  tople  aad  aeetkta  mniBBR  la  Dae.  *  Am.  Digs.  1H7  to  date,  ft  lUportsr  ladsiaB 
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New  Orleans,  or  what  1b  commonly  known 
ftfl  Algiers,  receiving  passengers  at  thatpolnl; 
accepting  ferriage,  and  agreeing  to  transport 
and  deliver  them  without  Injury  to  the  head 
of  Barracks  street  in  the  Third  dlstrlct'of 
this  city ;  that  on  the  night  above  set  forth 
petitioners'  mother,  the  late  widow.  Mana 
Williams,  whllA  returning  home  In  the  third 
district  of  this  city  after  having  attended 
church  In  Algiers,  was  drowned;  that  her 
death  was  due  to  the  gross  carelessness,  neg- 
ligence, and  want  of  skill  of  the  defendant 
company  and  its  employes;  that  after  hav- 
ing paid  her  fare  In  the  ferry  house  of  the 
Algiers  landing  she  descended  the  walk  or 
api^oach  to  a  floating  pontoon  or  landing, 
which  landing  is  inclosed  in  a  fence  con- 
structed and  maintained  by  the  defendant 
company  for  the  purpose  of  protecting  its 
patrons,  in  which  aald  fence  is  placed  a  gate, 
and  when  said  gate  is  open  It  Indicates  that 
It  is  safe  for  passengers  to  embark  on  the 
ferry  from  the  pontoon  or  landing;  the  open 
gate  further  shows  that  the  ferry  Is  proper- 
ly landed,  and  that  it  is  without  danger  for 
passengers  to  board  same;  that  on  the  night 
above  set  forth  when  petitioners'  mother  had 
reached  the  aforedescrlbed  pontoon,  finding 
the  ferry  at  the  landing  and  the  gate  on  the 
pontoon  opened,  Inviting  her  to  embark  on 
the  ferry  Battle,  giving  her  assurance  of  her 
safety  to  do  so,  and  indicating  that  it  was 
without  danger;  that  on  the  evening  of  the 
accident  it  was  very  inclement,  and  the  rain 
was  pouring  down  in  torrents,  requiring  of 
fhe  defendant  company  an  exercise  of  nn- 
nsnal  care  and  caution  in  the  handling  and 
conduct  of  Its  ferry  and  landing,  all  of  which 
It  tolled  to  do,  not  even  carrying  out  Its  own 
regulations  for  the  safety  of  its  patrons  as 
it  was  customary  to  do,  hut  with  utter  dis- 
regard of  Its  duty,  and  through  gross  and 
criminal  negligence  of  its  servants  and  em- 
ployes In  charge  of  the  ferry  and  landing, 
the  said  defendant  allowed  the  forepart  of 
the  bow  of  the  ferry  to  swing  out,  thereby 
opening  a  space  between  the  landing  and  the 
ferry  itself,  and  when  petitioners*  mother  at- 
tempted to  board  she  was  precipitated  Idto  the 
river ;  that  acting  under  the  Invitation  of  the 
opened  gate,  giving  her  assurance  of  her 
safety  to  board  the  ferry,  she  attempted  to 
step  on  the  said  ferry  boat,  when  she  walk- 
ed into  the  intervening  space,  and  was  as  al- 
ready stated  predpltated  into  the  river;  that 
the  how  of  the  said  ferry  continued  to  swing 
out  further,  and  after  a  short  interval  the 
signal  was  given  to  go  ahead,  the  rear  line 
was  unloosed,  and  the  ferry  proceeded  on 
its  trip  across  the  river  regardless  of  the 
fact  that  petitioners'  mother  was  floating  on 
the  top  of  the  water,  her  skirt  acting  as  a 
float,  -and  that  she  remained  in  that  position 
for  a  period  of  some  10  minutes;  t^at  the 
drowning  woman  called  and  begged  for  as- 
fllfltance  at  the  top  at  her  voice,  and  although 
tbe  dtfendant'f  -oiqiloyea  itood  directly  <m 


the  edge  of  the  ferry,  and  within  hearing 
distance  of  the  drowning  woman,  he  made 
no  effort  to  render  any  assistance  of  any 
kind  whatsoever,  not  even  throwing  to  her 
the  rope  that  he  had  in  his  band  at  the  time; 
that  certain  passengers,  Paul  Vldlvovich  and 
L.  Christlnsen  by  name,  seeing  the  terrible 
position  of  the  woman,  Jumped  iback  from 
the  ferry  to  the  landing  or  pontoon,  and 
made  every  effort  to  rescue  her  from  her 
perilous  position,  and  would  have  probably 
succeeded  in  doing  so  had  it  not  been  for 
the  fact  that  after  petitioners'  mother  had 
fallen  overboard  the  ferry  vraa  signaled  to  go 
ahead  and  did  go  ahead,  creating  an  eddy 
or  current,  which  carried  her  out  In  the 
river  and  beyond  the  reach  of  tbe  passengers, 
who  Jumped  back  on  the  landing,  and  who 
were  making  every  effort  to  rescue  her ;  that 
the  company's  employ*  was  wittiln  a  few  feet 
of  the  engine  room,  and  could  have  easily  call- 
ed to  or  signaled  the  engineer  to  stop  the  boat, 
but  due  to  his'unskillfulnees,  gross  and  crimi- 
nal negligence,  and  want  of  care,  he  made  no 
effort  either  to  stop  the  ferry  or  to  aid  and 
assist  the  passengers  that  were  attempting 
to  rescue  her,  although  the  passengers  who 
had  Jumped  from  the  ferry  to  the  pontoon 
were  begging  and  Insisting  on  the  company's 
employes  and  servants  to  throw  out  a  rope 
or  float  of  some  kind  to  aid  and  assist  the 
drowning  woman;  that  the  death  of  peti- 
tioners' mother  was  due  aitlrely  to  the  gross 
negligence,  carelessness,  and  want  of  skill  of 
the  defendant  company  and  its  servants  In 
allowing  the  gate  to  remain  open  after  the 
ferry  had  partly  left  the  landing,  and  also 
to  the  fact  that  the  employe  whose  duty  it 
was  to  close  the  gate  was  absent  from  his 
post  and  failed  to  perform  his  duties;  that 
the  said  employe,  Leon  le  Opeo  by  name,  stat- 
ed shortly  after  the  accident  to  tbe  passen- 
gers and  police  that  he  had  forgotten  to  close 
the  gate,  and  admitted  his  gross  and  crim- 
inal negligence,  want  of  care,  and  disregard 
of  the  safe^  of  human  life;  that  petitioners' 
mother's  death  was  also  due  to  gross  negli- 
gence, want  of  care  and  caution,  on  the  part 
of  the  defendant  In  allowing  a  simple-mind- 
ed youth,  whose  name  Is  presently  unknown 
to  petitioners,  too  young  and  inexperienced 
to  operate  its  ferry  In  the  absence  of  its  r^- 
ular  employe  who  felled  to  perform  bis  du- 
ties; that  petitioners'  mother's  death  was 
not  only  due  to  the  fact  that  defendant's 
servants  failed  to  close  the  gate  on  tbe  pon- 
toon, the  same  being  open,  and  inviting 
her  to  board  the  ferry,  hut  also  in  allowing 
incompetent,  unskilled,  unreliable,  and  too 
youthful  employes  to  perform  the  duties  of 
those  regularly  assigned  for  this  work;  that 
the  defendant  company  could  have  prevented 
the  Injury  and  death  of  petitioners'  mother 
by  closing  tbe  gate,  and  subsequently  there- 
to, by  an  average  care  and  diligence,  when 
she  had  l^Uen  in  the  river,  and  whith  tt  Is 
its  duty  so  to  do.  PetltloDcn  daim  |S,000 
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for  tbe  snfferlng  of  Uielr  motbcar,  and 
000  for  petitioners'  loss  of  her  comfort,  so- 
ciety, and  motherly  affection;  that  previous 
to  the  negllerat  drowning  of  petitioners' 
mother  she  was  In  good  health,  and  had  the 
nsoal  life  e^ectancy.  Tour  farther  named 
petitioner,  ^olae  WlUiams,  wife  of  OptUas 
Sanders,  asks  that  she  be  authorized  to  file 
this  suit  and  to  stand  in  Judgment  herein. 

In  Tlew  of  the  premises  petitioners  pray 
that  the  said  Union  Ferry  Company,  throimh 
Its  proper  officer,  be  cited  to  appear  and  an- 
swer this  petition,  and,  after  due  proceedings 
bad,  be  condemned  to  pay  petitioners  the 
full  sum  of  130,000,  with  Interest  from  date 
of  Judgment,  and  f^  costs  and  for  all  gen- 
eral relief.  Your  fourthly  named  petitioner 
prays  that  qbe  be  autiiorlzed  to  Ale  this  suit 
and  to  stand  In  Judgmoit  herein. 

Defendant  answered.  After  pleading  a 
general  d«ilal  It  averred  that  if  plaintlfls* 
mother  met  her  death  as  alibied  she  did  so 
through  no  fault  of  re^Huulent,  its  serranta, 
agents,  or  employes,  but  that  she  met  her 
death  by  drowning  through  her  own  fault, 
carelessness,  and  netfigence  in  attempting  to 
board  the  ferry  boa^  which  was  then  under 
way  and  moving,  at  a  time  and  place  and 
in  the  maimer  and  nnder  drcnmstances  when 
U  was  imprudent  for  her  to  do  so. 

Further  answering,  respondent  averred 
that  if  it  be  ^own  that  respondent  was  In 
any  way  n^Ugent,  and  that  the  drowned 
woman  was  plaintiffs'  mother,  her  actions 
contributed  to  the  cause  of  her  death  and 
bar  any  recovery  against  respondent  In 
view  of  the  premises. respondent  prays  to  be 
hence  dlsmined,  with  costs. 

Ihe  case  was  tried  before  a  Jnry,  whidi  re- 
turned a  verdict  In  favor  of  the  defendant 
Judgment  was  rendered  accordingly,  and 
plaintiffs  hare  appealed. 

Opinion. 

Tbe  plaintiffs  Invoke  In  this  case  the  ap- 
plication of  the  rule  announced  In  19  Cyc.  p. 
611,  and  Dougherty  v.  N.  T.  Central  (Sup.) 
88  N.  Y.  Sopp.  746,  that,  where  a  company 
operating  a  ferry  boat  moors  its  boat  and 
keepa  open  tbe  gate  it  thereby  Invites  a  pas- 
senger and  gives  assurance  that  it  Is  safe  to 
do  so. 

Th^  also  urge  that  a  passenger  Is  Justl< 
fled  In  assuming  that  when  tbe  guard  rails 
are  taken  down  or  the  place  opened  for  pas- 
sengers to  pass  off,  the  boat  will  remain  se- 
curely fastened:  he  may  also  assnme  that 
tbe  landing  place  Is  in  a  safe  condition,  and 
need  not  examine  particularly  to  see  If  there 
Is  a  vacant  place  between  the  bridge, and  the 
boat  19  Cyc.  608 ;  Splro  v.  Long  Island  Co., 
21  Misc.  Rep.  683,  47  N.  Y.  Supp.  1093;  St 
John  V.  MacDonald,  14  Can.  Sop.  Ct  R.'  1 ; 
Palmer  v.  N.  J.  R.  Co.,  33  N.  J.  Law,  80. 

They  maintain  that,  reduced  to  Its  simplest 
form,  the  rule  may  be  stated  to  be  that  the 
carrlor  Is  bound  to  exercise  the  strictest  dUl* 


gence  In  recetvlng  a  passenger,  eonv^lng  Um 
to  his  destination,  and  setting  him  down 
safely,  as  the  means  of  conveyance  and  the 
circumstances  of  the  cases  wlU  permit  La 
Blanc  V.  Sweet  107  La.  868,  31  South.  766.  90 
Am.  St  Rep.  SOS  ;^  6  Am.  &  Ehig.  Bncy.  of 
Law  (2d  Ed.)  p.  038;  Ldmuui  v.  R.  B.  Co^ 
37  La.  Ann.  707;  Turner  t.  R.  B.  Co..  37  La. 
Ann.  648,  6S  Am.  Rep.  S14. 

They  refer  the  court  to  ^tton  r.  Pickles^ 
60  La.  Ann.  8S7,  24  South.  290;  Jnlien  v. 
Wade  Hampton,  27  La.  Ann.  877;  Railroad 
Ca  T.  Anderson.  94  Pa.  351,  30  Am.  R^. 
787;  Bncy.  Plead.  &  Prac  399;  Aiken  t.  So. 
Pac.  CO.,  104  La.  161,  29  South.  L 

The  evidence  shows  that  on  February  14, 
1909,  at  8  o'clock  in  the  evening  tbe  steam 
ferry  boat  Hatti^  belonging  to  and  opraated. 
by  the  defendant  company  was  at  her  land- 
ing in  Algiers,  moored  fore  and  aft  receiviiur 
passengers  for  the  last  trip  which  she  was 
to  make  for  the  day.  to  the  foot  of  Barrack* 
street  in  the  dty  proper. 

The  evening  was  dark,  and  ttie  rain  w«s 
falling.  The  usual  hour  for  leaving  having 
been  reached,  the  boat  gara  its  customary 
signals  to  warn  all  would-be  passengers.  Tbe 
steam  whistle  had  been  blown,  and  the  boat'a 
bell  rung;  The  boat  was  lying  as  usual  at 
the  pontoon  wharf  with  her  head  down- 
stream, because  of  the  strong  eddy  exlstiniT 
at  that  point  The  customary  signals  of  de- 
parture had  also  been  given  to  the  boats'a 
employes.  The  front  line  was  thrown  off 
from  the  carll  by  a  deck  band.  The  boat  got 
under  wi^.  The  bow  was  swung  into  tbe 
stream  away  from  the  pontoon  until  tbe  boat 
was  at  an  angle  from  tbe  pontoon  of  about 
70  degrees  with  the  pontoon  landing  and  tbe 
bonk  of  the  river,  the  bow  being  about  75 
feet  out  in  the  stream. 

The  boat  had  backed  up  with  her  engines,, 
and  the  stem  line  had  been  somewhat  slacAc* 
ened  to  aid  in  making  the  swing.  The  stem 
end  of  the  boat  was  about  8  feet  fran  the 
pontoon. 

It  was  nanal  after  the  signals  for  depart- 
ure  had  been  given  fOr  the  clerk  of  ,the  boat 
beforo'leavlDg  to  shut  a  gate,  separating  the 
gangway  down  which  passengers  had  to  pass 
from  the  ferry  house  to  tbe  pontoon  below, 
and,  having  done  so,  to  Inunedlately  throw  a 
bar  across  the  opening  in  the  boat's  rails,  by 
means  of  which  entrance  to  It  was  effected. 

On  this  particular  evening  the  gate  having 
been  Injured  In  some  manner  it  was  not 
shut  but  the  entrance  on  the  boat  was  dosed 
as  usual  by  a  bar.  The  d^rture  of  tbe  boat 
on  this  particular  evening  conformed  In  every 
respect  to  tbe  usual  method  of  departure, 
with  the  simple  exception  that  the  gate  at 
the  end  of  tbe  gangway  was  left  open. 

While  things  were  In  this  situation,  the 
plaintiffs'  mother,  returning  from  church  In 
Algiers  to  the  main  city,  entered  the  ferry 
bouse,  paid  her  fare  and  passed  down  tbe 
gangway.   She  ran  down  the  gangway  throogb 
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the  open  gate  onto  the  pontoon  bridge.  She 
did  not  attonpt  to  reach  the  twat  by  morlnc 
forward  oo  the  pontoon  directly  orooo^te. 
Instead  of  doing  this  she  turned  to  the  left 
when  she  had  passed  the  gate,  and  ran  to- 
wards the  stem  of  the  boat,  the  latter  being 
sUU  a  few  feet  from  the  pontoon.  When  she 
entered  the  fury  honse  she  realised  tliat  she 
was  late,  and  hoped  by  hurrying  forward  to 
be  able  to  get  on  board  tbe  boat  Whoi  ahe 
reached  the  gate  the  saw  that  It  was  Impos- 
sible to  do  BO  at  the  usual  place  tor  entering 
upon  it,  as  the  boat  at  that  point  was  far 
oflT  In  the  stream,  ^le  lamps  alcmg  the  gang- 
way and  the  electric  tlghtai  upon  die  boat 
disclosed  the  exact  situation. 

She  assnmed  the  risk  of  jumping  onto  Uie 
boat  at  its  stern  end  where  the  tntnrrenlng 
Qwce  between  It  and  the  pontoon  wbm  short- 
er, and  In  the  attempt  fell  into  the  river  and 
iras  drowned. 

Accidents  of  this  kind  to  passengers  when 
reaching  ferries  after  ttie  boat  has  left  its 
moorings  are  not  unusual,  but  it  cannot  be 
reasonably  claimed  that  the  ferry  company 
should  be  luld  responsible  tor  the  results  of 
the  public's  own  recklessness  or  want  of  ordi- 
nary prudoice. 

We  can  readily  conceive  of  a  case  where  it 
should  be  responsible  tot  leaving  open  a  gate 
at  the  end  of  a  gangwi^  down  whidi  passen- 
gers have  to  para  to  enter  a  boat  It  should 
be,  where  the  attendant  clrcumstanctt  are 
such  as  to  lull  the  approaching  passengera  Into 
fittlw  security  and  mislead  them  by  the  rea- 
sonable belief  that  the  boat  was  stin  tied  to 
tux  usual  landing  place.  The  testimony  In 
this  case  does  not  show  facts  of  that  cbar- 
acter ;  on  the  contraiy,  it  discloses  a  state  of 
affairs  which  would  make  injuries  that  a 
person  has  received  himself  from  his  own 
rash  conduct,  to  be  pn'^ar«(i  and  paid  tor  not 
by  himself  but  another  person,  who  had 
not  fn  any  way  brought  them  about 

The  defendant  should  have  dosed  the  gate 
leading  out  from  the  gangway  on  ^the  pon- 
toon  before  the  boat  swung  into  the  stream, 
but  Uiat  fact  was  not  the  proximate  cause  of 
the  woman's  death.  That  was  due  to  her 
want  of  ordinary  caution  and  prudence  in 
regard  to  bet  own  safety.  Vor  the  result  of 
her  dangerous  attonpt  to  Jnmp  upon  the 
boat  at  an  unusual,  unwarranted,  and  unau- 
thorized places  her  heirs  must  legally  bear  the 
oonsequoicea.  Tatum  v  y*r^U  Toland  R.  Co., 
124  La.  021,  60  South.  796;  Taylor  v.  Palmer 
ft  Ga,  124  Xa.  681.  60  Sonth.  622 ;  Railroad 
Co.  r.  Jones,  96  U.  8.  441.  24  L.  Bd.  506; 
Summers  v.  B.  B.  Co..  84  La.  Ann.  144,  44 
Am.  Bep.  419 ;  Childs  v.  R.  Co..  88  La.  Ann. 
166;  Wood.  Railway  Law,  1166;  Knight  v. 
B.  B.  Co.,  23  La.  Ann.  402:  Phillips  v.  Bait 
road.  49  N.  T.  177 ;  BaUroad  v,  Scates,  90  Dl. 
680. 

The  Judgment  appealed  from  Is  not  errone- 
ous. It  is  herrtiy  affirmed. 


(126  La.) 
No.  18,107. 

UEEMQ  V.  NEJW  ORLEANS  O.  N.  B.  00. 
(Snprraie  Court  of  Louisiana.    Jone  6,  1010.) 

(SyUahus  h»  the  Oowi.) 

t,  CABsma  n  816*}— INJUBT  to  Passekoeb— 

Neolioehce— Rebuttal. 

Where  a  passenger  was  injured  without  his 
fault  by  the  derailmeDt  of  a  railroad  train,  the 
defendant  must  show,  to  rebut  the  presuniptioii 
of  negligence,  that  ue  accident  resulted  from 
circumstances  against  which  human  care  and 
foresight  could  not  guard.  In  the  absence  of 
evidence  showing  the  particular  cause  of  the 
derailmeDt  of  a  railroad  train,  the  court  Is  on- 
able  to  say  that  it  was  the  result  of  an  acci- 
dent which  could  not  have  been  foreseen  or  pre- 
vented by  the  railroad  ctunpany. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  I  1288;  Dec.  Dig.  |  81«.»] 

2.  New  Tbxal  ({  162*)— Auoukt  of  Reoovkbt 
—ExoBsaiVENEBs— Remission  or  I}xcBas. 
Where  an  award  of  damages  is  excessive  in 

the  opinion  of  the  trial  Judge,  tie  should  compel 

a  remittitur  or  grant  a  new  trial. 
[E>d.  Note.— For  other  caSM,  see  New  Trial, 

Cent  Dig.  H  824^^29;  Dec.  Dig.  |  ltI2.*] 

(Additional  Syllabus  by  JEditorUU  Staff.) 
8.  Dauaqes  ({  132*)  —  BxoESSiVEnBSs  —  Pes- 

SONAL  InJUBIES. 

Plaintiff,  injured  on  a  train,  did  not  know 
that  he  was  hurt  until  after  he  reached  hit 

home.  He  had  fever,  and  called  in  a  physician, 
who  found  that  the  ligament  connecting  the 
coccyx  with  the  sacrum  had  been  ruptured,  and 
tried  palliative  treatment  for  about  a  month; 
but.  plaintiff  growing  no  better,  the  coccyx  was 
removed,  and  plaintiff  was  ill  altogether  about 
two  mouths,  suffering  considerable  pain  and  in- 
coDvenieace  and  Incorriug  en  actual  expense  of 
$760  for  medical  attention,  nursing,  and  medi- 
cines, no  other  pecuniary  loss  being  shown. 
Held,  that  a  recoveiy  of  $4,S00  was  excessive 
and  ^ould  be  reduced  to  $2,500. 

[EJd.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |  872;  Dec.  Dig.  S  132.*] 

Appeal  tTom  Civil  District  Court,  Parish 
of  Orleans;  Walter  B.  SommearvUle,  Judge. 

Action  by  Philip  F.  Beems  against  the  New 
Orleans  Great  Northern  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Modified  and  affirmed. 

Farrar,  Jona%  GkildSboroujfh  ft  Goldberg, 
for  appellant.  Buck,  Walshe  ft  Buck,  ftir 
appellee. 

LAND,  J.  Tbis  is  a  suit  for  damages  for 
personal  Injuries  sustained  by  the  plaintiff 
while  a  passenger  on  ime  of  detoidant^ 
trains. 

Defendant  appeals  from  a  verdict  and 
Judgment  in  favor  of  the  plaintiff  in  the  sum 
of  $4,C00,  with  interest  and  costs. 

That  the  plaintiff,  a  passenger,  was  injur- 
ed by  the  derailment  of  defendanfa  train,  is 
clearly  shown  by  the  evidence. 

The  real  defense  is  that  the  accident  hap- 
pened without  the  fault  or  negligence  of  the 
defaidant 

The  evidence  shows  that,  while  the  train 
was  running  at  the  rate  of  80  miles  per  hour. 
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tbe  truck  of  the  tender  left  the  rails.  The 
tender  and  the  first  coach  were  wrecked,  and 
tbe  track  at  the  place  of  the  acddeat  was 
torn  and  damaged. 

Tbe  burden  of  proof  is  on  the  carrier  to 
show  why  the  contract  of  safe  carriage  was 
not  fulfilled.  Spurlock  v.  Traction  Co.,  IIS 
La.  4,  42  South.  576;  Le  Blanc  t.  Sweet,  107 
La.  Ann.  356.  SI  South.  766.  00  Am.  St  Rep. 
303. 

In  Pfltton  T.  Pickles,  50  La.  Ann.  865,  24 
South.  290,  this  court  afilrmed  the  doctrine 
that,  In  a  case  like  this,  the  defendant  la 
bound  to  show  that  the  Inexecutlon  of  the 
contract  resulted  from  accidental  and  uncon- 
trollable events.  Civ.  Code,  8  2754,  Thomp- 
son on  Carriers  of  Passengers,  p.  210,  ex- 
presses the  common-law  rule  as  follows: 

"In  other  words  be  must  show,  in  order  to 
rebut  tbe  presumptiOD,  that  the  accident  re- 
sulted from  circumstances  a^inst  wbldi  hunum 
care  and  foresight  could  not  guard." 

The  evidence  adduced  by  tbe  defendant 
falls  to  show  the  cause  of  the  acddoit,  and. 
In  the  absence  of  auch  «Eplanatlon,  the  court 
Is  unable  to  say  that  the  accident  resulted 
from  circumstances  against  which  human 
care  and  foresight  could  not  guard.  Trucks 
do  not  leave  the  rails  without  some  physical 
cause,  such  as  defects  in  the  trucks,  or  in 
tbe  track,  or  some  fault  in  the  operation  of 
the  train. 

A  number  of  oQier  passei^rs  were  injur- 
ed in  the  same  wreck,  and  one  ot  them  tes- 
tified, without  objection,  that  defendant  had 
settled  with  htm  for  his  injuries,  and  had 
attempted  to  make  a  like  settlement  with 
the  plaintiff. 

Tbe  remaining  question  la  as  to  the  quan- 
tum of  damages,  whldi  Ihe  defendant  con- 
tends is  manifestly  excessive.  The  trial  judge 
concurred  In  this  vlev,  and  should  have 
granted  a  new  trial  or  compelled  the  plain- 
tiff to  enter  a  remittitur  of  tbe  excess.  Aft- 
et  a  careful  review  of  the  evidence,  we  agree 
with  our  learned  Brother  that  the  award  is 
excessive,  considering  the  nature  of  the  In- 
Jury  and  Its  consequences. 

Plaintiff  did  not  know  that  he  was  hurt 
until  after  he  reached  bis  home.  Be  had 
fever,  and  called  in  a  physician,  who  on  ex- 
amination found  Uiat  the  ligament  connect- 
ing the  coccyx  with  the  sacrum  had  been 
ruptured.  The  physician  tried  palliative 
treatment  for  about  a  month;  but,  the  pa- 
tient growing  no  better,  the  coccyx  was  re- 
moved by  a  surgical  operation.  Plaintiff  was 
ill  alt(wether  about  two  mondis^  and  doubt- 
leas  suffered  considerable  pain  and  Inconven- 
ience. 

The  plaintiff  Incurred  an  actual  expense 
of  $750  tor  medical  attaitlon,  nuraing,  medl- 
Iclnes,  eta  No  other  pecuniary  loss  la  shown. 
There  remains  $3,750  for  the  injury,  with  Its 
attendant  pain  and  suflforlng.  This  amount 
is  out  of  proportion  In  comparison  with  the 


usual  awards  for  the  loss  of  an  arm,  or  leg, 
or  other  severe  bodily  Injury,  which  in  this 
Jurisdiction  seldom  exceeds  $6,000  or  $7,000. 

We  think  that  a  verdict  for  $2,500.  inclu- 
sive of  the  expenses,  would  have  been  amply 
remunerative  In  a  case  of  this  kind. 

It  Is  therefore  ordered  that  the  verdict 
and  Judgment  appealed  from  be  amended  by 
reducing  tbe  amount  thereof  from  $4,500  to 
$2,500,  and  that  as  thus  ammded  said  ver- 
dict and  ju^moit  be  affirmed ;  plalntltt  and 
appellee  to  pay  costs  of  appeal. 


(126  La.) 
No.  18.239. 
CIT7  OF  NBW  ORLEANS  v.  VILLBRE. 
In  re  TILLGBB. 
(Supreme  Court  of  Louisiana.    May  23,  1910. 
Beheario;  Denied  June  20.  1010.) 

(Syllabtu  bv  *he  Court.) 
Food  (|  14*)— Sale  or  Adultebatsd  Mii.k— 
Pbosecution— BUBOBN  Or  Paoor— "Posses- 
sion FOB  Saia." 

In  a  prosecution  for  having  in  possession 
for  sale  adulterated  milk  under  section  4  ot 
Ordinance  6596s  C.  S.,  as  amended  by  Ordinance 
15,549,  C.  S.,  the  burden  is  (m  tbe  prosecution 
to  prove  pfwsession  for  the  purpose  of  Bale  to 
coDsnmers  In  tiie  customary  manner  of  tbe 
trade.  The  mere  receipt  by  a  dairy  company 
at  a  railroad  depot  of  one  or  two  cans  of  milk 
below  the  legal  standard  out  of  a  shipment  of 
26  cans  does  not  make  out  a  case  of  "possession 
for  sale"  vrithln  tbe  purview  of  tbe  city  ordl' 
nance,  especially  where  the  evidence  shows  that 
the  dairy  company  does  not  sell  to  consumers 
milk  below  the  legal  standard,  but  uses  the  same 
for  the  mannfbctute  of  butter,  cheea^  ud  other 
by-pxoduets. 

[Ed.  Note.— For  other'eases,  see  Food,  Cant. 
Dig.  11 10-13;  Dec.  Dig.  1 14.*] 

George  A.  Ylllere  waa  convicted  of  having 
In  his  possession  for  sale  adulterated  milk,  In 
violation  of  an  ordinance  of  tbe  city  of  New 
Orleans,  and  applies  for  certiorari  and  pro- 
hibition. Conviction  annulled,  and  relator 
discharged. 

Chandler  C  Lnzenberg,  for  relator.  W.  L. 
Hughes  and  JosefOi  El.  OenereUy,  for  Board 
of  Health  of  City  of  New  Orleans. 

LAND,  3,  Relator  was  ocmvlctod  and 
&ied  In  the  recorders  court  ot  having  In  Us 
possesslm  for  sale  adulterated  milk,  or  mUk 
below  the  standard  defined  Oty  Ordinance 
16,648,  C  S.,  adopted  Sqitember  S,  ISOOl  On 
appeal  the  saitoice  was  alBnned  1^  the  crim- 
inal district  court  of  the  pariah  of  <^leans. 
WhereiqKm  the  r^tor  applied  to  tbe  Su- 
preme Court  (for  writs  of  certiwari  and  loo- 
hlbltlon.  The  case  is  before  us  on  the  an- 
swer of  the  reqixmdoit  judge  and  the  record 
In  the  court  below. 

The  ordinance  fixes  the  itmndard  of  nor- 
mal or  pure  milk,  and  provides  that  sH  milk 
falling  below  the  iM-escribed  test,  or  any  milk 
from  which  the  cream  baa  been  removed,  or 
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to  wbleli  wmter,  foreign  ftits,  coloring  matter, 
or  any  oOier  foreign  or  extraneous  substance 
has  been  added,  ahall  tw  cmisidered  as  adul- 
terated. The  third  section  prorKtes  that  ev- 
ery person  who  sells  milk  shall  be  obliged 
to  famish  to  any  sanitary  officer  or  Inspector 
of  Oie  board  of  health  on  a^Ucatlon  thwe- 
tor  a  samite  of  the  milk  sold  by  said  Toodor 
from  the  can  or  other  vessel  from  which  It  Is 
sold  to  the  public; 
Section  4  of  the  ordinance  reads  as  follows: 

"Sec.  4.  Whoever  shall  have  In  his  pouei- 
«ion  for  sale  or  whoever  shall  sell  any  adulter^ 
ated  milk  as  defined  by  this  ordinance,  or  who 
shall  refuse  to  furnish  the  sample  as  provided 
In  the  preceding  section,  shall  be  fined  not  more 
then  twenty-five  dollars  or  sentenced  to  not 
more  than  thirty  daya  Inaprlsonment  In  the  par* 
ish  pxiaon  In  defanlt  <«  the  payment  of  the 
fine." 

Relator  was  the  president  of  the  Clover- 
land  Dairy  Company,  and  in  snch  capacity 
received  at  a  railroad  depot  a  shipment  of 
26  sealed  lO-gallon  cans  of  milk  from  farm- 
ers under  contract  to  supply  the  dairy  com- 
pany. On  the  arrival  of  the  cans,  they  were 
inq>ected  at  the  depot,  and  one  or  two  of 
them  were  found  to  contain  milk  below  the 
standard  fixed  by  the  ordinance. 

The  undisputed  evidence  is  to  the  effect 
that  each  can  of  milk  consigned  to  the  dairy 
company  was  paid  for  on  the  basis  of  qual- 
ity, and  was  tested  at  the  dairy  plant  immedi- 
ately on  arrival  for  the  double  purpose  of 
fixing  the  price  and  ascertaining  whether  the 
milk  was  below  the  standard  fixed  by  the 
city  ordinance.  The  can  of  milk  did  not  be- 
come the  property  of  the  dairy  company  untU 
It  was  BO  tested,  and  the  price  fixed  accord- 
ing to  Its  quality.  When  the  test  showed  that 
the  milk  was  below  the  legal  standard,  the 
dairy  company  either  raised  It  to  the  stand- 
ard by  the  addition  of  cream,  or  used  It  for 
the  purpose  of  making  butter,  cheese,  or 
cream  cheese.  The  milk  taitended  for  sale 
was  always  bottled. 

The  question  to  be  determined  la  whether 
the  relator  bad  the  can  of  adulterated  milk 
"in  his  possession  for  sale"  In  the  sense  of 
section  4  of  the  ordinance.  Section  3  pro- 
vides for  the  taking  of  a  sample  of  milk 
"from  the  can  or  other  vessel  from  which  it 
is  sold  to  the  publia" 

The  next  section  penalizes  the  possession 
for  sale  or  the  sale  of  adulterated  milk.  The 
purpose  of  the  ordinance  is  to  protect  the  con- 
sumers of  milk  sold  in  the  usual  manner  for 
table  and  other  uses.  The  "possession"  re- 
ferred to  in  section  4  Is  that  which  accom- 
panies the  customary  sale  of  milk  for  con- 
sumption. The  object  of  the  ordinance  Is  the 
protection  of  the  public  health.  The  mere 
possession  of  milk  below  the  standard  fixed 
by  the  ordinance  is  Innocuous,  and  does  not 
come  within  the  pnrvlew  of  section  4,  unless 
such  posBesBi<m  la  for  the  purpose  of  sale  for 
coDsnmptkm.  If  the  dairyman  In  making  his 


rounds  carries  wiOi  him  adulterated  milk,  or 
If  the  dealer  exposes  sndi  milk  for  sale,  it 
may  be  presomed  that  his  possesirton  Is  for 
the  purpose  of  sale.  If  the  mere  fact  that 
dairyman  has  adulterated  milk  In  his  posses- 
akm  creates  a  prramnptitm  that  he  faitends 
to  sell  the  same  In  contravention  ot  law, 
tiien  a  dairyman  may  be  convicted  on  evi- 
dence that  he  had  drawn  from  one  of  his  Hol< 
st^  cows  milk  below  tSxe  legal  standard,  or. 
as  in  the  instant  case,  on  evldraice  that  he 
had  received  a  consignment  of  milk,  some  of 
which  was  below  such  standard.  Such  a  con- 
strucdon  would,  moreover,  poialize  the  use 
of  milk  below  the  standard  for  the  legitimate 
purpose  of  making  butter,  cheesy  or  other  by- 
prodocts. 

We  do  not  believe  that  such  a  rigid  con- 
struction of  the  ordinance  la  Jostlfled  by  ei- 
ther the  letter  or  si^lt  of  the  ordinance,  or 
from  consideration  of  public  health  or  policy. 

It  Is  Uierefore  ordered  that  the  sentoices 
below  be  annulled  and  set  aside,  and  that 
the  relator  be  discharged  without  day  and  bis 
bonds  canceled. 

BREAUX,  C.  J.  (concurring  In  the  decree). 
I  cannot  agree  with  the  opinion,  although  I 
concur  In  the  decree.  In  my  opinion  dairies 
can  be  penalized  for  using  milk  below  the 
standard  for  any  purpose^  It  follows  that  I 
do  not  agree  with  the  following:  "Such  a 
construction  woujd,  moreover,  penalize  the 
use  of  milk  below  the  standard  for  the  legiti- 
mate purpose  of  making  butter,  cheese  or 
cream  cheese" — ^not  a  direct  issue  here.  I 
therefore  concur  in  the  decree. 


a26  La.) 
No.  18,246. 
LD  BliUB  V.  SMITH  et  nx. 
In  re  LB  BLDEI 
(Supreme  Court  of  Louisiana.   June  0,  1910.) 

(SvOabut  hif  the  Court.) 

L  appbai.  akd  EteBOX  (|  1086*)  —  Distbict 
CouBis— <SupEBvisioii  Otbb  Justiob  Ooubis. 
The  district  courts  havsp  to  a  certain  ex- 
tent, enperrieion  over  joatlce  of  the  peace 
courts,  to  see  that  the  laws  are  proi>erly  aamin- 
istered;  and  where  the  district  court  declares 
ihat  there  has  been  committed  an  imanlarlty, 
the  judsmeot  of  the  district  court  will  not  be 
jbaa^ed,  unless  there  is  manifest  error. 

[Bi.  Note.— For  odier  cases,  see  Appeal  and 
Bzror,  Dec  Dig.  |  1085.*] 

(AdditUmat  Svllabut  by  Bditorial  Staff.)  ' 

2.  JnsncKS  or  thx  PkacxJI  <U*>— Pbootbo- 
xiTOS  IN  Givn.  Cases  —  Waitxb  or  Dbfbct 

or  CiTATIOW. 

A  P^r  in  question  in  a  Justice's  court,  that 
"I,  A.  W.  Smith,"  answers  In  his  own  name, 
and  merely  refers  to  his  wife,  the  other  defend- 
ant, and  in  effect  denies  that  the  amount  la  due, 
purporting  to  be  signed  by  the  wife  only.  Is  not 
an  answer,  waiving  a  defect  of  citation. 

[Ed.  Note^For  other  cases,  see  Jastloes  <tf 
the  Peace,  Dec.  Dig.  | 
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Action  hj  Jnlea  Le  Bine  against  A.  W. 
Smith  and  wite.  A  Justice's  Judgment  for 
plaintiff  was  rerersed  by  the  district  court, 
and  plaintiff  applies  for  crattorarl  and  man- 
damus. Petition  dtanlssed. 

J.  N.  Ogden  and  Percy  T.  Ogden,  for  ajK 
plicant.  Smith  &  Carmonche,  for  respond- 
ents. 

BREAUX.  G.  J.  This  action  was  brought 
In  the  maglBtTate's  court  of  one  of  the  wards 
of  the  parish  of  Acadia. 

The  amount  claimed  was  $48.15. 

The  plaintiff  at  the  same  time  obtained  a 
writ  of  attachmrait,  and  seized  about  40  bar- 
rels of  com  and  a  buggy. 

The  objection  to  the  proceedlnga  original- 
ly was  that  the  return  on  the  citation  does 
not  Bhow  upon  whom  the  alleged  service  was 
made — wbetlier  iq>on  the  husband  or  npon 
the  wife. 

It  reads  as  follows,  after  giving  title: 

"Hils  action  was  served  b;  me  on  the  ilxth 
day  of  October,  1908;  by  lerviiw  a  copy  of  the 
same  on  the  within  named  (tf  said  citation." 

Whether  served  npon  the  husband  or  the 
wife,  the  return  does  not  show. 

The  Justice  of  the  peace  made  note  of  the 
proceedings,  in  which  be  states  that  defendant 
A.  W.  Smith  offered  himself  as  a  witness  lu 
his  own  behalf,  and  at  the  same  time  ten- 
dered a  series  of  exceptions,  separately ;  that 
they  were  dilatory,  and  not  timely  filed.  For 
that  reason  they  were  overruled. 

The  Justice  of  the  peace  rendered  judgment 
against  tbe  defendant  for  $48.15,  and  recog- 
nized the  regularity  of  tbe  attachment 

An  appeal  to  the  district  court  was  taJken 
from  this  judgment. 

The  Judge  of  tbe  district  court  reversed 
and  annulled  the  judgment  of  the  magis- 
trate's court. 

A  writ  of  certiorari  Issued  from  this  court. 

In  answer  to  the  preliminary  writ  from 
this  court,  the  judge  of  the  district  court 
informs  us  that  the  case  was  an  appeal  from 
the  justice  court,  and  for  that  reason  there 
was  no  note  of  evidence  taken  or  testimony 
of  witnesses  written  In  either  court ;  and  the 
further  statement  is  made  by  him  that  the 
defendants'  attorneys  asked  for  copies  of  cer- 
tain affidavits  for  an  attachment  taken  in  the 
Jnstlce  court  which  were  not  furnished  to 
them;  tliat  they  sent  exceptions  to  the  Jus- 
tice of  the  peace  to  t>e  filed,  which  he  failed 
to  file. 

The  fact  regarding  the  affidavit  is  referred 
to  as  proving  tbat  the  magistrate  knew  that 
defendant  bad  employed  counsel. 

Tbe  Original  Exceptions. 

Th^  allege  want  of  service,  misjoinder, 
grounds  to  dissolve  the  attachment  and.  In 
the  altemattve,  the  defendant  answered  plain- 
tiff's demand. 

The  ma;!lstrate,  in  bis  statement  of  the 
case  for  the  appeal,  said  that  tlie  exertions 


wen  filed  too  late;  tbat  Is,  after  ttie  trial 
had  been  opaed  on  the  28th  day  of  October, 
190a 

The  district  Judge  In  his  retam  tarOtar 
ststes  that,  although  the  magistrate  rqHre- 
sents  that  the  rtference  to  the  exceptions 
made  by  him  in  the  statauent  for  tbe  ai^ssl 
to  this  conrt  was  as  of  date  tbe  18th  day  of 
Octobw,  1908,  It  was  evidently  received  br 
blm  on  tbe  0th  day  of  that  mcmth. 

The  magistrate  found  as  a  fact,  as  stated  In 
his  note  of  the  esse,  that  the  jnoperty  be- 
longed to  the  wife. 

It  remains  that  the  exceptlMi,  althon^  re- 
ceived in  due  time,  as  stated  1^  the  district 
Judge,  was  Ignored  by  the  magistrate,  and  In- 
stead he  chose  to  teke  up  and  consider  as  an 
answer  a  paper  which  was  not  an  answer. 

This  asserted  answer,  dated  October  19. 
1809,  is  inartlstlcally  written: 

"I,  A.  W.  Smith,"  answers  in  his  own  name, 
and  merSly  refers  to  bis  wife,  the  other  de- 
fendant and  he  in  effect  doiles  that  the 
amount  Is  due. 

The  answer  is  signed  1^  the  wife— that  la, 
it  purports  to  be  hor  idgnatore— and  not  by 
the  husband.  It  Is  nondescript  pap«.  It  Is 
not  admissible  even  as  s  paper  filed  in  a 
magistrate's  court:. 

At  that  time,  according  to  the  district 
Judge,  who  has  heard  all  the  testimony,  the 
magistrate  had  mcc^tkms  In  his  possesBlon 
and  a  complete  answer. 

TbB  ground  urged  by  plaintiff,  based  on  de- 
fendants' dilatoriness,  or  the  dllat(Hiiicss  of 
their  counsel  In  filing  their  exertion.  Is  not 
evident 

The  complaint  of  plalntUf,  the  ^lUcaiit 
here.  Is: 

"That  said  cause  was  fixed  for  trial  in  the 

district  court  of  Acadia  parish  Cor  the  22A  day 
of  RIarcb,  1010,  and  that  on  said  day  of  tbe 
trial  defendants,  through  counsel,  renewed  their 
exceptions  of  want  of  citation  and  tniiijoiader  of 

Krtles,  which  exceptions  were  filed  in  the  court 
low  after  the  answer  liad  l>een  filed  and  after 
the  plaintiffs  case  had  been  closed,  and  while 
the  defendant  A.  W.  Smith  was  on  the  atand. 
testffyintr  as  a  witness  in  his  own  behalf,  he 
for  the  first  time  offered  to  file  these  ezceptioiiK." 

We  will  in  the  first  place  stete  that  the 
duty  of  tbe  magistrate  Is  clearly  laid  down. 
In  his  record  the  magistrate— 

"shall  state  the  answer  of  the  defendant  if  he 
appears,  and  bts  nonappearance  If  be  nukes  de- 
fault" Code  Prac.  art  1074. 

This  was  not  done  by  him. 

There  Is  on^  one  Inference  to  be  arrlTcd 
at  frwn  the  record.  Tbe  magistrate  withheld 
the  exc^)tlons  and  answws  of  tbe  defend- 
ant ^e  sttomeys  for  defendsnte  were  not 
at  the  trial.  They  forwarded  exceptlona  and 
answered  to  tbe  magistrate,  who  only  brouglit 
them  forth  when  tbey  were  too  late  to  be  of 
any  use.  He  did  not  take  them  up,  as  fae 
should  have  doim,  and  decide  ttiem.  He  In- 
stead, for  some  reason,  considered  as  an  an- 
swer tbe  pencil-written  answer  of  &nlth,  tike 
husbsnd.  one  of  the  defendants. 
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It  was  leally  not  an  answer.  In  the  tx>d7, 
Smith  averred  that  It  was  bis  answer. 

The  Uly  prepared  paper  has  a  signature 
purporting  to  be  the  signature  of  Mrs.  Smith. 

The  language  denotes  that  It  te  the  answer 
of  Smith  ezdualrelr,  and  not  tiiat  of  Mrs. 
Smith. 

It  was  not  an  answer.  It  did  not  cure  the 
want  or  absolute  defect  of  citation  and  the 
return. 

The  Judge  of  the  strict  court,  in  the  dis- 
trict court  dismissed  the  suit  on  the  ground 
that  no  service  appeared  to-  have  been  mad& 

We  are  unable  to  say,  with  the  papers  be- 
fore us,  that  he  erred. 

It  is  true  that  the  magistrate  states  that 
plaintiff  and  the  defendants  were  present  at 
the  trial. 

There  Is  some  doubt  about  the  presence  of 
Mrs.  Smith. 

In  any  event,  he  should  have  called  upon 
Smith  and  wife,  if  both  were  present,  for 
their  answers.  This  was  not  done.  The  mag- 
istr&te  places  reliance  on  a  paper  as  bek^  an 
answer  which  was  not  an  answer. 

We  are  not  impressed  by  the  proceedings 
before  the  magistrate's  court,  and  for  that 
reason  withhold  onr  sanction. 

The  judge  of  the  district  court,  in  expres- 
sive language  has  chosra  to  condemn  these 
proceedings. 

magistrates*  oonrts  are  to  an  ^tent  im- 
<ler  his  supervision.  A  part  of  his  function 
ronsists  in  seeing  that  thdr  administration  of 
tlie  laws  is  Effoper.  When  he  declares  that 
there  has  been  an  irregulaiitar  oommltted  in  a 
magistrates  court  to  a  greater  extent  than 
we  have  chosen  to  state,  we  are  of  opinion 
that  we  should  not  reverse  his  judgment 

TCT  reasons  assigned,  it  is  ordered,  ad- 
judged, and  decreed  that  the  role  Is  discharg* 
ed,  and  the  draiand  and  petitlmi  of  ai^tllcant 
dismissed. 


(126  La.) 
No.  18,30G. 

LOUISIANA  OTSTER  &  FISH  CO.,  Limited, 
v.  POLICE  JURY,  PARISH  OF 
ASSUMPTION,  et  al. 
In  re' LOUISIANA  OYSTER  &  FISH  CO., 
limited. 

'Svprems  Ooort  of  Louisiana.   Jane  6,  1910.) 
(SvUahug  hy  Editorial  Staff.) 

IHJUHOTZOR  (i  lOS*)— ObOUHDS— ReBTBAIHXHO 
CailCINAI.  PEOCSEDINQfl — VESTED  RlQHTS. 

Where  relator  had  do  vested,  or  proprietary 
right  to  take  fish  from  the  waters  of  the  lakes 
and  bayoos  of  a  parish  by  reasra  of  a  lioeose 
iuned  by  die  fish  and  game  commissioners,  an 
iojunctiotL  will  not  lie  to  restrain  the  district  at- 
torney and  police  jury  of  the  pariBh  from  en- 
forcing a  parish  ordinance  making  it  an  offense 
to  Ssb  wiui  a  seine  of  more  than  60  feet  in  the 
lakes  and  bayous  of  the  parish,  on  the  theory 
that  the  ordinance  was  invalid. 

[E^  Note.— For  other  cases,  see  Injanction. 
Dec.  Dig.  I  105.*] 


Action  by  the  Louisiana  Oyster  &  Fish 
Company,  Limited,  against  the  Police  Jury, 
Parish  of  Assumption,  and  others,  for  in- 
junction. On  denial  of  the  writ  plaintiff  ap- 
piles  for  writs  of  mandamus  and  certiorari. 
Denied. 

Jolin  Dymond,  Jr.,  and  O.  8.  Gulon.  for  ap- 
plicant Beopondant  Judge,  pro  Mk 

PROVOSTT,  J.  The  relator  Is  engaged  In 
the  business  of  catching  fish  for  market  Re- 
lator allies  that  it  tias  over  $5,000  invested 
In  tlie  business,  In  powerboats  and  seining 
outfits;  that  it  has  contracts  for  the  future 
delivery  of  flsta  to  be  caught;  -that  It  has 
many  men  employed ;  that  it  has  obtained  li- 
censes from  the  commissioners  for  the  pro- 
tection of  tirds,  game,  and  fish  to  fish  In  all 
the  wators  of  the  state  during  tlie  year  1910 ; 
that  for  these  licenses  It  has  paid  $135 ;  that 
the  value  of  its  property  right  in  said  busi- 
ness and  licenses  exceeds  $7,500;  that  al- 
though the  supervision  and  control  of  fishing 
in  the  fresh  waters  of  the  state  for  com- 
mercial purposes  is  vested  by  Act  Na  278  of 
1908  in  the  sitld  commissioners  for  the  pro- 
tection of  birds,  game,  and  flsli,  the  police 
jury  of  the  parish  of  Assumption  has  passed 
an  ordinance  -making  it  an  offraise  to  fish 
with  a  seine  of  more  than  60  feet  In  the  lakes 
and  bayous  of  the  parish;  that  the  district 
attorney  has  caused  the  arrest  of  the  em- 
ployes of  r^ator  for  violation  of  said  ordi- 
nance, and  will  continue  to  do  unless  re- 
strained by  lojtmction;  that,  as  the  result 
of  said  criminal  proceedings,  relator  has  al- 
ready suffered  loss  of  $3,000  from  Its  inabili- 
ty to  carry  out  its  contracts,  loss  of  profits, 
and  danoralization  among  its  emplc^te ;  that 
the  said  Act  No.,  278  of  lOOS  has  entirely 
superseded  Act  No.  60  of  1896  under  the  pre- 
tended authority  of  which  the  police  jury  has 
adopted  said  ordinance;  and  that  said  ordi- 
nance is,  in  consequence,  null  and  void.  Re- 
lator prays  that  the  police  jury  and  the  dis- 
trict attorney  be  enj^ned  fnnn  carrying  out 
the  said  ordinance. 

The  respondent  judge  refused  to  grant  the 
Injunction.  Whereupon  the  relator  filed  in 
this  court  the  present  application  for  a  writ 
of  mandamus  to  compel  the  granting  of  the 
writ.  In  answer  to  the  rule  to  show  cause 
wliy  the  writ  of  mandamus  should  not  be  is- 
sued, the  learned  respondent  judge  assigns 
the  following  reasons : 

"Into  this  honorable  court  now  comes  respond* 
ent  in  the  above  entitled  and  namber«d  causej 
and  for  answer  to  the  application  of  relators  for 
writR  of  certiorari  and  mandamns  avers: 

"That  relators  did  apply  to  him  for  a  prelim- 
inary order  of  injanctioD  on  or  about  the  11th 
day  of  May,  1910,  wheretv  relators  sought  to 

{>rohibit  and  enjoin  the  police  jnry  of  the  par- 
Bb  of  Aasnmption  and  toe  district  attorney  of 
the  Twenty-Seventh  jndlcfal  district  acting  in 
and  for  the  parish  of  Assumption,  from  enfor- 
cing certain  ordinances  of  said  police  jury  and 
from  prosecuting  certain  persons  from  violation 
of  said  ordinances,  and  that  on  or  about  tlie 
18th  day  of  May,  in  the  exercise  of  the  legal 


•For  otber  cues      Mm*  topic  and  section  NtWBBR  in  Dee.  ft  Am.  Diss.  IMT  to  date,  ft  Rnporur  Indaus 
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discretion  Tested  ia  him,  jova  mpondent  refus- 
ed to  sign  or  grant  said  order  for  the  following 
reasons: 

"That  this  KOTenunent  is  based  on  three  co- 
ordinate brandies  or  departments,  which,  in  or- 
der to  Bubserre  the  ends  for  which  they  were  in- 
stituted, must  be  entirely  separate,  free,  and  in- 
dependent of  one  another,  and,  therefore,  the  ju- 
dicial department  should  not,  except  for  most 
weighty  or  grave  reasons,  interfere  in  the  ad- 
ministration of  the  legislative  or  executive 
branches.  In  tbe  case  at  bar,  the  judicial  is 
asked  to  deny  to  the  executive  the  right  to  ap- 
pear in  a  court  of  justice  to  prosecute  viola- 
tions of  a  law  enacted  by  the  legislative  de- 
partment. The  question  primarily  presented  is 
not  whether  that  law  Is  good  or  bM  or  ccmsti- 
tutional,  but  whether  tbe  executive  or  co-ordi- 
nate branch  should  be  deprived  of  its  inherent 
right  to  demand  tbe  enforcement  of  this  law  in 
the  ordinary  course  of  judicial  proceedings— the 
court  is  aslied  to  Bay  to  the  executive,  'you 
cannot  appeal  to  the  fomm  which  the  Constitu- 
tion has  designated  to  enforce  this  law,  but  yon 
must  come  here,  a  different  fomm,  and  show 
that  this  law  was  properly  enacted  and  is  con- 
stitutional ;  in  the  meanwhile,  and  pmding  this 
iasa^  yon  will  have  to  remain,  quiescent  and 
not  interfere  In  its  violation.'  That  is  the  sole 
question  which  relator's  demand  presents  for 
determination. 

"The  Question  Is  not  a  new  one.  It  has  fre- 
quently been  passed  upon.  In  the  case  of  Le- 
conrt  T.  Gaster,  49  La.  Ann.  487  [21  South.  646], 
this  honorable  court  said:  'An  injunction  will 
not  issue  to  restrain  the  execution  of  a  crim- 
inal statute.'  In  [Boin  v.  Town  of  Jeuniogs] 
107  La.  410  [31  South.  866],  a  recent  case,  your 
h«iors  say:  'Tbe  question  of  the  le^Iity  and 
constitutionality  of  a  municipal  ordioaoce,  in 
tbe  nature  of  a  police  regulation  enforceable  by 
fine  and  Imprisonment,  should  be  left  to  the 
court  in  and  to  the  occasion  upon  which  tbe 
attempt  is  made  to  enforce  it;  tbe  remedy  by 
appeal  to  this  court  being  in  such  case  open  to 
the  party  as  against  whom  tbe  attempt  ia  made. 
An  injunction  to  restrain  tbe  enforcement  of 
Boch  an  ordinance  will  not  lie.'  See,  also  [Levy 
V.  Shreveport]  27  La.  Ann.  620:  [Mathews  v. 
Town  of  E^rmerville]  121  La.  313  [46  South. 
339];  [State  ex  rel.  Walker  v.  Judge]  39  La. 
Ann.  135  [1  South.  437];  ,22  Cyc.  902.  That 
the  ordinance  sought  to  be  enjoined  is  a  police 
rE^ulation  enforceable  by  fine  and  imprison- 
ment cannot  be  gainsaid.  The  power  to  protect 
and  regulate  game  and  fish  is  within  the  police 
power  of  the  state,  and  ordinances  framed  there- 
under are  police  regulations.  19  Cyc.  1006; 
Black's  Constitutional  I^w,  S  IlQ  re 

8cbwartz]_119  La.  290  [44  South.  20,  121  Am. 
St.  Rep.  1H6J. 

"But,  say  relators,  granting  the  correctness 
of  the  foregoing  principles  which  are  imbedded 
in  the  jurisprudence,  that  same  jurisprudence 
has  for  good  reasons  made  an  exception  thereto. 
When  a  municipality  enacts  an  ordinance  which 
is  illegal,  and  the  enforcement  at  which  will 
have  the  effect  of  de[>riving  a  person  of  proper^ 
ty  rights  or  vested  rights,  the  execution  there- 
to may  be  enjoined  by  a  court  of  equity  be- 
cause the  person  has  no  other  adeouate  remedy. 
These  ordinances  are  illegal,  ana,  unless  the 
police  jury  of  Assumption  and  the  district  at- 
torney are  prohibited  from  eufordng  tbem,  we 
lUBve  no  adequate  remedy,  and  we  are  being  de- 
prived of  a  property  right  which  we  swear  is 
worth  $7,500.  They  cite  [Baseball  &  Amuse- 
ment Co.  V.  New  Orleans]  118  La.  232  [42 
South.  784;  L'Hote  v.  New  Orleans]  51  La. 
Ann.  03  [24  South.  606,  44  L.  R.  A.  90]. 

"Now  it  must  t>e  borne  in  mind  that  no  per- 
son has  tbe  inherent  ririit  to  fish  in  the  pub- 
lic waters  of  the  state.  These  waten  are  public 
domain,  and  no  person,  regardless  of  any  license 
or  permisoion,  can  lawfully  claim  either  an  ex- 


clusive or  a  natural  or  a  pn^rietaty  rij^t  to 
fish  in  these  waters  as  long  as  the  ownership 
is  vested  in  the  state.  A  person  may  under 
legal  regulations  obtain  the  privilege  of  fishing, 
but  tbe  permission  of  exercising  uis  privilege 
cannot  form  the  basis  of  a  contract.  Relators 
aver  that  they  have  paid  $4G  for  each  of  several 
licenses.  It  would  not,  in  my  opinion,  matter 
if  they  had  paid  $4,500,  for  the  reason  that  sec- 
tion 10  of  Act  No.  121  of  1906,  under  which 
they  claim  the  license. to  have  issued,  does  not 
sutnorize  the  sale  of  a  license,  but  only  author- 
izes the  issuance  of  a  free,  written  permission, 
which  Is  bound  to  be  revocable  and  cannot  be 
the  basis  of  a  contract  vesting  property  ri^ts 
in  the  relators. 

"The  state  may  become  bound  by  a  ccwtract, 
in  the  same  manner  that  ordinary  peraons  may 
become  bound,  when  it  haa  received  a  considera- 
tion or  benefits  proportioned  to  those  It  confers; 
but  a  fishing  permit  which,  under  the  very  terms 
of  tbe  law,  may  be  given  without  any  light  on 
tbe  i^rt  of  the  state  agency  to  diatge  for  the 
same,  can  certainly  not  be  assimilated  to  an 
agreement  conferring  vested  rights  or  creating 
an  estopp^  en  pais. 

"A  license  or  permit  granted  under  a  police 
regulation  is  not  a  contract,  and  it  cannot  give 
rise  to  vested  or  proprietary  rights.  [State  v. 
Isabel]  40  La.  Ann.  340  [4  South.  1;  State 
V.  New  Orleans  Debenture  Redemption  Co.)  51 
La.  Ann.  1S40  [26  South.  586;  State  v.  Kohnke] 
109  La.  842  [33  South.  793];  Cooley's  Consti- 
tutional Limitations  (6th  Ed.)  pp.  S41-741; 
[State  V.  Bott]  31  La.  Aon.  664  [33  Am.  Rep. 
224];  25  Cyc.  625;  [Voight  v.  Excise  Com- 
missloners  of  Newark,  59  N.  J.  Law,  358,  36 
Atl.  686]  87  L.  R.  A.  292;  [Levy  t.  Kansas 
City,  74  Kan.  861]  86  Pac.  149. 

"A  license  cannot  operate  as  a  bar  against 
decreeing  tbe  illegality  of  the  charter  of  a  cor- 

S oration.  [State  v.  New  Orleans  Debenture  Be- 
empUon  Co.]  51  La.  Ann.  1840  [26  South. 
586].  The  state  is  not  precluded  from  revokiDg 
a  statute  relating  to  a  public  subject  within  the 
domain  of  tbe  general  legislative  power  and  in- 
volving public  rights  and  the  public  welfare. 
No  contract  rights  can  arise  in  such  case. 
[State  V.  Kohnke]  109  La.  842  [33  South.  793]. 

"An  injunction  will  only  lie  against  the  en- 
forcement of  a  municipal  ordinance  In  the  na- 
ture of  a  police  regulation,  where  vested  or  prc^ 
prietary  rights  may  be  divested  as  a  result  of 
the  enforcement.  [Baseball  &  Amusement  Co. 
V.  New  Orleans]  118  La.  232  [42  South.  784; 
L'Hote  V.  New  Orleanal  51  La.  Ann.  83  [2ft 
South.  608.  44  Ia  R.  A.  90). 

"In  Baseball  &  Amusement  Co.  v.  New  Or- 
leans, 118  La.  232  [42  South.  7841,  your  honors 
quote  approvingly  from  High  on  Injunctioii  on 
this  subject,  and  it  is  to  be  noted  that  the  pas- 
sage quoted  specifically  says:  'But  in  such  caite 
its  (equity  court)  interference  is  founded  solely 
upon  the  ground  of  injury  to  property  and  the 
necessity  ot  preserving  proper^  rights  r  and. 
where  such  iinits  are  not  clearly  invojTM,  the 
relief  will  be  denied.' 

"It  is  my  opinion  that  relators  have  no  Tested 
or  property  rights  involved  in  this  matter.  True, 
they  allege  that  they  have,  but  that  is  a  con- 
elusion  of  law  and  fact  with  whidt  I  cannot 
agree,  and.  It  they  have  no  such  right,  that 
they  do  not  come  within  the  exception  that  po- 
lice regulations  may  be  enjoined  when  their  en- 
forcement results  in  the  deprivation  of  rights 
ot  property. 

"And.  therefore,  I  do  not  brieve  that  relators 
are  entitled  to  test  tbe  legality  of  the  ordinances 
adopted  by  the  police  jury  of  the  parish  of  As- 
sumption, in  the  manner  proposed  oy  them,  for 
the  reason  that  relators  have  no  proprietary 
right  to  the  fish  In  Lake  Verret.  The  petition 
of  relators  does  not  show  that  Lake  Verret  in 
Assumption  is  the  only  body  of  water  in  whicli 
they  can  fish;  noz  that  the  property  whl^  they 
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boogfat  as  a  flihluK  ontfit  was  bou^t  wAtHj  tor 
tbe  purpose  of  fiBbing  in  that  particular  body 
of  water,  and  that  it  could  not  be  used  else- 
where; nor  have  the  relatots  any  exdosWe  right 
to  fish  in  that  lake,  and  it  moBt  be  preaamed 
fbat,  pending  the  prosecadoiu  of  their  «npIoy6i, 
for  violation  of  the  parlfih  ordinance,  tliey  can 
profitably  pursue  their  bufdness  in  other  waters. 

"I  do  not  believe  that  prosecutions  ander  tbe 
ordinances  in  question  interfere  with  any  vest- 
ed or  property  il^ts  of  relators,  and,  if  the 
ordinances  are  illegal  and  unconstitutional,  the 
proper  time  and  mode  for  testing  this  issue  Is 
when  the  accused  are  brought  for  trial  in  the 
court  exercising  criminal  jurisdiction.  For  this 
reason  I  have  refrained  from  discussing  the 
legality  of  the  ordinances  under  attack. 

"I  submit  further  that  the  order  of  Injanctien 
prayed  for,  being  for  causes  enumerated  In  ar- 
ticle 808,  C.  P.,  tbe  granting  of  the  same  was  a 
matter  entir^y  within  the  legal  discretion  of 
reapoodent.  [State  v.  Judge]  41  La.  Ann.  951 
[6  South.  721;  State  v.  Sommervillel  HQ  La. 
956  [34  South.  963;  Hanson  v.  Policy  Jury]  116 
La.  1080  [41  South.  821;  Murat  v.  New  Or- 
leans] 119  La.  514  [44  South.  279].  Respondeat 
further  submits  that  tbe  writs  applied  for  should 
not  fsBue  unless  this  honorable  court  should  come 
to  the  coQclusion  that  relators  had  an  absolute 
statutory  rigbt  to  the  injunction  prayed  for 
(fManion  v.  Board  of  Directors]  119  Ia.  880  [44 
Soutli.  515]) ;  that  a  writ  of  mandamus  should 
not  be  granted  to  compel  respondent  to  perform 
a  discretionary  act  ([State  v.  King]  43  La.  Ann. 
826  [9  South.  640;  Citizens'  Banh  v.  Webre] 
44  La.  Ann.  1081  [11  South.  706;  State  v. 
Rightor]  38  La.  Ann.  916;  [State  v.  St  Paul] 
110  La.  722  [34  South.  750]);  and  that  a  writ 
of  mandamus  will  only  issue  to  compel  the  per- 
formance of  a  ministerial  act  ([State  v.  King] 
43  La.  Ann.  826  [9  South.  640]). 

"The  Issues  involved  in  relator's  petition  for 
injunction  are  of  great  importance  to  the  people 
of  tbe  parish  of  Assumption  and  affect  tbe  in- 
terest of  a  laige  number  of  persons,  liesides  the 
peeanlar^  interest  of  the  relators.  AK>reciating 
tbe  gravity  and  seriousness  of  Utis  controversy, 
I  gave  the  whole  matter  ample  study  and  con- 
sideration and  have  sought,  in  tiie  exercise  of 
the  discretion  vested  in  me  by  law,  to  reach 
a  conclusicm  sanctioned  by  the  jurisprudence  of 
Louisiana,  and  which  will  promote  the  orderly 
administration  of  justice.  If  I  have  erred  in 
this  conclusion,  it  was  not  from  wsnt  of  dili- 
gence, nor  from  lach  of  study  and  investiga- 
tion, but  purely  from  a  misapplication  of  the 
law  and  jurisprudence  on  this  subject. 

"I  respectfully  submit  the  whole  matter  for  ■ 
your  consideration,  ready  and  willing  to  do 
whaterer  this  lionorable  court  in  its  wisdom 
may  deem  Jnst  and  proper." 

We  do  not  understand  the  learned  respond- 
ent Judge  as  qneetioniuK  bere ,  tb&t  equi^ 
may  interfere  In  a  proper  case  to  protect  prop- 
erty rlgbts.against  purely  rezatloua  criminal 
proceedingB,  but  as  holding  simply  that  re- 
lator does  not  present  a  case  calling  for  tbe 
^erdse  oS  that  extraordinary  JnrlsdlctioD ; 
it  not  appearing  that  relator  has  a  pn^le- 
tary  right  Is  the  waters  of  tbe  lakes  and 
bayous  of  Assumption  pariah,  or  that  relat- 
or's fishing  outfit  could  not  be  utilised  In 
otbw  waters,  and  rotor's  contracts  fulfilled 
In  that  way. 

The  rule  to  show  cause  herein  Is,  there- 
fore, recalled,  and  the  application  of  the  re- 
lator is  dismissed,  with  costs. 
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(12G  La.) 
No.  18.222. 
BELL  et  al.  v.  LAFOSSB  et  al. 
In  re  LAFOSSE  et  al. 
(Supreme  Conrt  of  Louisiana.    June  6,  1910. 
Rehearing  Denied  June  26,  1910.) 

{8vllabu4  hv  the  Court.) 
KXBOVTOBS  AHD   ADUINISTKATOBS  ((  388*)— 

BoiTA  Fide  Puecbases. 

Tbe  sale  of  property  under  an  order  of 

court  by  an  administrator  to  a  tb^rd  person  In- 
terposed for  the  administrator  may  be  null  as 
between  the  heirs  of  the  late  owner  and  the 
original  vendee,  but  this  nullity  does  not  extend 
to  subsequent  puri^asere  in  good  faith  and  with 
no  knowledge  of  the  concealed  defect  In  the  title 
of  the  original  vendee. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Adminaatrators.  Gent  Dig.  |i  1573-1582; 
Dec.  Dig.  §  388.*] 

Action  by  Wllltam  Bell  and  another  against 
Joseph  lAfoase  and  others.  The  Oourt  of 
A[^eal  reversed  a  Judgment  of  dismissal  ren- 
dering judgment  for  plaintiffs,  and  defend- 
ants apply  for  certiorari  or  writ  of  review 
to  the  Court  of  AK>eal.  Judgment  of  the 
Conrt  of  Appmil  rerersed,  judgment  of  the 
district  court  reinstated,  and  cause  rananded. 

Goudean  &  Barbe,  for  plalntilCs.  Thos.  C. 
Plauche,  for  defendant  Lefosse.  Cllne,  Cllne 
&  BeU,  for  defendants  Bowaon  and  Haber. 

BRQAUX,  G,  3.  Plalntttts'su^  to  annul  a 
sale  by  the  administrator  of  the  estate  of 
their  father  to  Isaac  Fauoett 

The  charge  is:  That  Isaac  Fancett  Is  a 
party  interposed  and  that  the  sale  Is  a  simu- 
lation. 

That  "Louhi  Doncet,  as  administrator  of 
the  Buccessiou  of  Chas.  Bell,  pretended  at  the 
succession  sale  of  Chas.  Bell,  on  tbe  14tb  day 
of  May,  1898,  to  sell  and  adjudicate  the 
above-described  property  to  Isaac  Faucett, 
for  the  previously  agreed  price  <tf  f200,  which 
Faucett  never  paid." 

The  admitted  facts  are:  That  the  property 
was  community  property  of  the  father'  and 
mother  of  plaintiffs. 

That  a  money  judgment  had  been  obtained 
as  stated  In  the  Doucet's  account  as  admin- 
istrator. 

That  tbe  property  was  sold  In  pursuance 
to  an  order  of  court,  and  that  a  month  there- 
after tbe  purchaser  at  succession  sale  (Fau- 
cett, since  decease^  -sold  the  proper^  to 
LoulB  Doucet  for  a  stated  consideration  of 
$200. 

That  Louis  Doucet  sold  to  Bowson  and  Ha- 
ber In  1901.  That  they  sold  part  of  the  land 
to  Joseph  Lafosse,  and  that  all  the  vendees — 
i.  e,  Lafosse  and  Haber  and  Rowson — took 
possession  of  the  property,  and  were  from 
tbe  first  purchasers  In  good  faith,  and  they 
bad  no  knowledge  of  secret  understandings 
between  Doucet  and  Fancett,  alleged  inter- 
posed party. 


«For  etlMr  cases  see  same  tcvla  and  sactlon  NUMBER  in  Dee.  *  Am.  Digs.  1907  to  ast^  *  Reporter  IsdexM 
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Oar  leainea  Inothera  ct  the  Court  of  Ai>- 
peol  made  a  summary  of  the  facts  which  led 
them  to  this  ooodusion:  Hiat  Favcett  was 
an  Interposed- par^. 

We  accei^  as  correct  the  summary  and  the 
conclusion  of  the  court  as  to  the  fact  fast 
stated. 

The  district  court,  after  a  bearliv  ct  all 
tiie  Issues,  sustained  the  dtfense  on  exc^ 
tlon  and  dlauiased  the  suit 

The  Court  of  Appeal  reversed  the  Judg- 
ment of  the  district  court;  decided  In  favor 
<tf  plalntUte. 

The  case  Is  before  us  on  an  application  Cor 
a  writ  of  c^orarL 

The  sale  was  made  the  administrator 
to  pay  debts.  The  administrator  had  no  IHt 
terest  of  any  kind  in  the  iffoperty. 

The  sale  may  be  null  betwera  tJbe  heirs  of 
the  late  owner  and  the  original  vendee;  but 
that  nnlUty  does  not  affect  the  title  to  the 
property  acquired  by  thhrd  persons. 

We  have  noted  that  these  third  persons  ad- 
mittedly were  In  good  faith ;  that  admission 
was  by  counsel  for  plalntitC,  t<^ether  with 
the  additional  admission  that  th^  (the  pres- 
wt  owners)  had  no  knowledge  of  secret  un- 
derstanding between  the  administrator  and 
the  first  iwndee.  That  disposes  of  the  ques- 
tion at  Issue  against  plaintiffs. 

The  pnrchasers  have  acquired  a  record  ti- 
tle in  due  form ;  preceded  1^  proceedings  In 
due  form.  A  purchaser  in  good  faith  In  such 
a  case  acquires  title 

The  sale  at  public  auction  was  not  a  nul- 
lity. The  franduleut  acts  of  the  administra- 
tor, of  which  the  purchasers  had  no  knowl- 
edge do  not  affect  defendants*  rights. 

That  question  has  been  decided  In  other 
cases  In  whldi  an  administrator  had  boufi^t 
through  a  person  interposed. 

Tta  sale  was  not  considered  null  or  void 
In  BO  far  as  third  persons  were  concerned. 

The  innocent  third  person  was  Invariably 
protected  In  his  tia& 

The  effect  of  the  sale  as  to  him  was  to 
transfer  the  title,  particularly  after  a  num- 
bet  of  yrars  have  elapsed,  as  In  this  case, 
and  there  is  nothing  to  give  ground  for  in- 
quiring into  the  title. 

The  argument  is  pressed  uptm.  our  atten- 
tion by  learned  couns^  for  the  plaintiff  that 
the  sale  was  contra  bonos  morei^  a  simula- 
tion, and  as  such  void. 

We  are  unable  to  take  ttiat  view  as  re- 
lates to  third  persons.  The  laws  of  regis- 
try are  Imperative  and  govern. 


The  objection  stated  cannot  oblltmite 
their  force  and  effect,  even  though  wrongs 
have  been  committed  between  tlie  legal  r^ 
resentatlva  of  a  snccessicm  and  anotfaor  who 
has  participated,  with  him  In  a  fraud  and 
simulation. 

It  is  the  misfortune  of  plaintltCa  that  the 
property  of  their  fathW  after  his  death  fell 
into  the  hands  of  unscmpuiouB  persms. 

The  court  can  give  them  no  relief. 

It  must  be  borne  in  mind  that  the  aacces- 
Blon  was  represented  by  one  who  had  au- 
thority to  administer.  Whatever  firaud  he 
has  committed  cannot  be  visited  upon  those 
who  knew  nothing  about  this  fraud. 

We  excopt  the  followtog  from  a  dedslm 
by  Ghi^  Justice  Bfarshall  (Fletdier  ▼.  Fed:, 
6  Cranch,  87,  3  L.  Ed.  162): 

"If  a  suit  be  brought  to  set  aside  a  convev^ 
ance  obtained  by  fraud,  and  tbe  fraud  be  clear^ 
proved,  the  coaveyance  will  be  set  aside  as  be- 
tween the  parties;  but  tbe  rights  of  third  pei^ 
sons,  who  aie  purchasers  wlthoat  notice,  for  a 
valuaUe  constderation.  cannot  be  dlBregarded. 
Titles,  which  aeeording  to  every  legal  test  are 

Eerfectj  are  acquired  with  that  confidence  which 
t  inspired  by  the  opinlMi  that  the  purchaser  U 
safe.  If  there  be  any  concealed  dtfect  arUng 
from  the  conduct  of  those  who  had  held  tbe 

Eroperty  long  before  be  acquired  it  of  whidi 
e  had  no  notice,  that  couched  defect  cannot 
be  set  up  against  bim.  He  has  paid  his  money 
for  a  title  good  at  law.  He  is  fnoooent,  what- 
ever may  be  the  guilt  of  others,  and  equity  vrill 
not  subject  him  to  tbe  penalties  attached  to  that 
guilt.  All  titles  would  be  insecure,  and  the  In- 
tercourse betweot  man  and  man  would  be  very 
serlooBly  obstructed,  if  this  pxineipls  bs  over- 
tumed.** 

The  decision  Is  pertinent  and  eqiressed  in 
the  Qsually  clear  language  of  Chief  Justlc* 
Marshall. 

In  the  Aronsteln  Case,  40  la.  Ann.  1484. 
22  South.  408.  cited  for  ]^aintiffla,  the  oourt 

pertinently  stated: 

"A  fortiori  must  the  defendant  be  held  as 
knowing  absolutely  ths  want  of  title  in  faotk 
vendor  and  vendee." 

For  reasons  stated  It  Is  ordoed,  adjudged, 
and  decreed  that  the  Judgmait  of  the  Ooort 
of  Appeal  Is  reversed,  annulled,  and  avoided. 
It  Is  further  ordered,  adjudge^  and  decreed 
that  the  Judgment  of  the  disMct  court  In 
this  case  be  reinstated,  and  that  it  be  made 
tbe  Judgment  of  tbe  district  court  and  of 
this  court ;  that  the  case  be  remanded  to  tbe 
district  court  for  execution  of  the  Judgment. 

It  Is  further  ordered,  adjudged,  and  de- 
creed that  Ute  plalnOflk  pay  costs  of  all 
courts. 
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SDTHEBIiAlfD  t.  TBDEIBAL  INS.  00. 
(No.  14,413.) 
(Snpxemo  Ooart  of  Mitaiasippi.   Jon*  20,  1910. 
Snnestion  of  Ettot  Oremiled  Jalj  4, 1910.) 

1.  INBUBANCK  (|  882*)  — TlBB  POLIOT  — Va- 
OAKOT  PEBUCn^-AaXNT'B  AQBUUENT  TO  B** 
KEW. 

Agreemeat  of  the  agent  of  an  insnrance 
eorapan;  to  renew  a  meaner  permit  binda  the 
oompeny,  ao  that;  tt  not  haring  been  renewed, 
and  loaa  haTfaw  oecnntd  during  the  time  for 
wliich  it  waa  to  m  renewed,  and  while  the  house 
was  still  Taean^  lecoveij  may  be  had  on  the 
policy. 

[Ed.  Note.— For  other  cases,  see  losuranoe. 
Cent.  Dig.  |  1016;  Dec  Dig.  |  382.*] 

2.  iHsuBAnoi  <t  875*)-^AaEimh-ateKziiAT- 
iNo  AuxBOBirr— KirowuDOS  of  iHnrsBD. 

As  respects  a  fire  policy  Issued  by  agents 
of  an  insurance  company,  they  remain  Its 
agenta.  with  power  to  nnd  it  aa  to  «  Tacani? 
permit;  hotwltlistandlnff  roroca^n  of  their 
agency,  unknown  to  insured. 

[Ed.. Note.— For  other  coses,  see  Insnrance, 
Cent.  tHg.  H  Dec  Dig.  |  875.*] 

C  iNSnnARCI    (I  875*)— AOIHTfr-^nEBHinAT- 

iHo  AtTTHouTr— KnowixDaB  m  InaimED 

— C61TBTBUCTIVB  NOTIOB. 

Insured  must  hSTs  actual  knowledge  of 
the  rerocatlon  of  the  antbori^  of  the  agents 
who  issued  his  policy,  that  tilieir  promise  to 
him  to  renew  a  vacancy  pennlt  shall  not  bind 
him;  conitractive  notice,  from  the  permit  do- 
livezied  by  them  being  signed  1^  another  as 
agent,  not  being  enough. 

[Ed.  Note.— For  other  cases,  sea  Insurance, 
Oent.  Dig.  HMSk  9S1.  9C9;  Dec  Dig.  I  875!*] 

Appeal  from  Olrenlt  Oourt,  Forrest  Ooon- 
tj;  W.  H.  Ooc^  Jndge. 

Action  by  D.  J.  Bntberland  mgalnat  the 
X^eral  Insurance  Oompany.  Judgment  for 
defendant.  PlaintUT  ampealg.  Reyeraed  and 
remanded. 

AK^ellant,  Sutherland,  through  his  agent, 
Epley,  insured  a  dwelling  owned  t>y  him  In 
the  Federal  Insurance  Company,  the  appel- 
lee, for  $2,000,  which  was  destroyed  by  fire, 
and  Sutherland  sued  the  Insurance  company 
for  the  amount  of  the  policy.  At  the  conclu- 
sion  of  the  testimony  the  court  InBtructed  the 
Jury  peremptorily  to  return  a  verdict  for  the 
Insurance  company,  whidti  was  doae,  and 
judgment  entered  accordingly,  from  which 
this  appeal  Is  prosecuted. 

The  pcdicy  was  Issued  February  13,  1907, 
for  a  term  of  three  years.  The  fire  occurred 
August  8,  1008.  The  policy  contains  the 
usual  l(Vday  vacancy  clause.  At  the  time 
ot  the  fire  the  dwelling  had  been  vacant  a 
little  over  80  days.  On  July  S,  1906,  McLeod 
A  Guntw,  the  agents  of  the  Federal  Insur- 
ance Company,  with  whom  the  Insurance 
was  effected,  gave  a  vacancy  pmatt  for  80 
days,  and  agreed  to  reuew  every  30  days  un- 
til notified  to  the  contrary.  The  insurance 
company  defends  on  the  ground  that  the  va- 
cancy clause  was  violated;  that  McLeod  & 
Onnter,  at  the  thne  they  gave  the  vacancy 
permit,  and  a^eed  to  renew  It  every  30  days 
without  further  notice^  were  not  and  had 


long  since  ceased  to  be,  the  agmts  of  th« 
company,  and  without  power  to  make  such 
IndoraemeDts.  On  the  other  band.  It  la  con- 
tended for  Sutherland  that  they  were  the 
agents  of  the  company,  with  power  to  bind 
their  principal,  so  far  aa  this  policy  was 
concerned,  until  he  bad  actual  notice  from 
the  company  to  the  contrary,  whtdi  he  did 
not  have.  The  omtroUing  fiicts  in  the  record 
touching  this,  the  only  awBtlfln  In  the  cas^ 
are  as  follows: 

At  the  time  this  Insurance  was  effected, 
HcLeod  &  Qunter  were  general  fire  Insur- 
ance agoits  at  Hattiesburg,  and  so  continued 
up  to  the  time  of  the  fire.  At  the  time  this 
policy  was  Issued  they  represented,  this  com- 
pany and  others.  On  February  14^  1907,  the 
Federal,  for  Its  own  convenience,  and  with- 
out the  knowledge  or  cwsent  of  Sutherland 
or  his  agwt,  Q;>l^i  "who  looked  after  his 
rrat»  and  Insurance,  reinsured  this  risk  and 
others  in  the  National,  and  Immediately  wrote 
their  agents,  McLeod  A  Ounter,  at  Hatties- 
burg, to  that  effect,  using  this  language  In 
the  letter:  "Yon  will  thwefore,  on  receipt  of 
this  letter.  Immediately  cease  acceptances  of 
all  new  business  or  renewals  on  our  behalf; 
but  such  policies  as  have  already  been  Issued, 
where  the  date  of  commencement  is  sabsfr 
qjxeat  to  the  present  date,  may  stand  undis- 
turbed,' provided  same  cover  risks,  acceptatM 
to  US.  May  I  therefore  ask  you  to  kindly  ac- 
knowledge receipt  of  this  letter,  and  to  r^- 
tnm  to  US  by  early  extwess  yonr  commission 
Of  anthwlty  and  all  unused  p(^cies  on  hand. 
In  order  to  facilitate  the  closing  of  our  agen- 
cy affitlra ;  also  that  yon  rendor  yonr  account 
cnrroit,  with  remittances  to  balance,  pronqt^ 
ly,  in  nsnal  form.  All  losses  occnrring  aft» 
noGo  February  14,  iSlO,  should  be  r^rted 
to  onr  r^nsnrw."  Oa  April  2^  1907,  they 
wrote  McLeod  ft  Onnter  again  as  follows: 
"We  have  forwarded  to  our  reinsurer,  the 
Katlmal  Fire  insurance  Company,  of  Hart- 
ford, Gbnn.,  all  dally  reports  and  reinsure 
ance  schedules  of  business  written  In  ths 
state  of  MfsslSBtppJ,  and  would,  thank  yon  In 
the  future  to  refer  direct  to  them  all  tndorse- 
ments,  cancellations,  and  losses.'* 

Carroll  ft  King,  another  insurance  agency 
at  Hattiesbu^,  represented  the  reinsurer, 
the  National  Insurance  Oompany.  On  July 
S,  1908,'  E^ey,  as  hgw.t  for  Sutherland,  ap- 
plied in  the  form  of  a  letter  to  McLeod  ft 
Ounter,  as  ^e  agents  of  the  Federal  Com- 
pany, to  correct  the  description  of  the  prop- 
erty, which  was  discovered  to  be  wrong,  and 
for  a  vacancy  permit  for  80  days,  to  be  re- 
newed until  further  notified,  of  which  let- 
ter the  following  is  a  copy:  "July  6,  190S. 
McLeod  Insurance  Agency,  City— Gentle- 
men: I  understand  the  Insurance  policy 
which  we  gave  you  for  Mr.  D.  J.  Sutherland 
on  the  two-story  bouse  reads,  'Lot  6,  Block 
8,'  which  ahould  read,  'Lot  7,  Blodt  8.'  Kind- 
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ly  cbftDge  cbe  pdUcj^BO  'that  It  will  read  1M, 
7,  Block  8';  also  send  me  slip  for  the  pol- 
icy; also  inclose  racancy  permit  for  SO  days, 
and  continue  vacancy  permit  until  we  noti- 
fy yea,  and,  if  yon  receive  no  notice  at  the 
end  of  30  days,  continue  permit."  After 
writing  tblB  letter  £tpley  saw  McLeod,  of 
McLeod  &  Gunter,  who  acknowledged  its 
receipt,  and  stated  that  the  indorsements 
lie  asked  would  be  made,  including  the  va- 
cancy permit  for  30  days,  to  be  renewed 
from  time  to  time  as  It  expired,  until  fur- 
ther notice  trom  Epley.  A  short  time  before 
the  fire  McLeod  delivered  to  Epley  a  vacancy 
pomit  for  90  days,  which  was  executed  by 
Carroll  &  King,  agents  of  the  reinsurer,  the 
National,  as  follows:  "XndorsemHit — D.  J. 
Sutherland.  Permission  is  hereby  granted 
tvr  premises  to  remain  vacant  for  a  period 
of  thirty  (SO)  days  from  date  of  this  In- 
dorsement. Attached  to  and  forming  part  of 
poUcy  No.  162689  Of  the  Federal  Insurance 
Co.  The  Federal  Insurance  Co.,  by  the  Na- 
tional Fire  Ins.  Co.,  Reinsurers,  Carroll  & 
King,  Agents,  per  M.  D.  King.  July  7, 1S08." 

There  Is  nothing  to  show  that  the  agent, 
Epl^,  read  this  Indorsement,  and  Suther- 
land never  saw  It  until  after  the  fire,  and 
neither  of  them  knew  anything  about  the 
reinsurance,  that  Carroll  &  King  were  the 
agents  of  the  National,  and  that  McLeod  & 
Gunter  were  no  longer  the  agents  of  the 
F^eral.  On  the  contrary,  the  latter,  from 
the  time  the  policy  was  Issued,  up  to  and 
after  the  fire,  continued  to  hold  themselves 
out  as  the  agents  of  the  Federal.  After  the 
14th  of  February,  1907,  they  gave  Sutherland 
a  rebate  on  his  policy,  paying  him  the  differ- 
ence, some  fifty  odd  d<dlars.  Thirty  or  forty 
days  before  the  fire,  Mcl^eod  an)roached 
Sutherland  to  renew  his  policy,  thinking  It 
was  for  only  a  term  of  one  year,  and  ascer- 
tained It  was  a  three-year  policy;  and  after 
the  fire  McLeod  &  Gunter,  representing  the 
Federal  Cktmpany,  underto(A  to  have  the 
low  adjusted,  from  time  to  thne  reporting 
progress.  In  fact,  neither  Sutherland  nor  his 
agent,  E^ey,  knew  any  one  else  in  the  trans- 
action exccfit  McLeod  &  Gunter.  who  held 
tliemaelTeB  out  all  the  time  as  agents  of  this 
company. 

n.  S.  Hall,  J.  O.  Street,  and  Harris  & 
Potter,  for  ai^llant.  McLanrln,  Brloi  & 
Armlstead,  for  appellee. 

ANDBRSON,  J.  (after  stating  the  facts  as 
above).  If  McLeod  &  Gunter  contlnned  as 
the  agents  of  the  Federal  Insurance  Compa- 
ny up  to  the  time  of  the  fire,  so  far  as  the 
policy  In  question  Is  concerned,  their  agree- 
ment to  renew  the  vacancy  permit  was  bind- 
ing on  the  company,  and  the  case  stands  as 
If  roiewed  and  in  force  when  the  fire  occur- 
red. "An  insurance  agent,  dothed  with  au- 
thority to  make  contracts  of  insurance,  or 


to  Issue  policies,  stands  In  U»  atoad  of  the 
company  to  the  assoredL  His  acta  and  dec- 
larations in  reference  to  such  business  are 

the  acts  and  declaraticHis  of  the  ctHnpany. 
The  company  Is  bound,  not  only  1^  notice  to 
such  agent,  but  by  anything  said  or  done 
by  him  In  relation  to  the  contract  or  risk, 
either  before  or  after  the  contract  Is  made." 
Blvara  v.  Insurance  C;o..  62  Miss.  720;  Fire 
Insurance  Oo.  t.  Stein,  88  Miss.  480, 41  Sovth. 
66. 

Were  McLeod  &  Gunter  agents,  as  to  thia 
policy?  On  this  subject  we  adopt  the  rule 
laid  down  by  the  South  Carolina  court  in 
Wilson  V.  Commercial  Union  Insurance  Co., 
61  S.  C.  540,  29  8.  E.  245,  64  Am.  8L  Rep. 
700,  in  this  language:  "When  the  plaintiff 
proved,  and  the  defendant  admitted,  that 
Jerome  P.  Chase  &  Soaa  were  the  agents  of 
defendant,  and  as  such  dealt  with  the  plain- 
tiff In  relation  to  the  Issuhig  of  the  policy, 
there  was  clearly  established  an  agency  by 
said  firm  with  the  defendant  Now,  when 
did  that  agency  cease,  so  far  as  the  irialntiff 
was  concerned?  Was  it  In  the  power  of 
the  defendant  to  quietly  and  secretly  with- 
draw ite  agency  from  Chase  &  Sons,  so  as 
to  prejudice  the  rights  of  third  parties  to 
whom  this  revocation  of  agency  was  utterly 
unknown,  and  especially  when  the  members 
of  this  firm  of  Chase  &  Sons  still  acted  to 
the  agent  of  plaintiff  as  if  they  were  still 
clothed  with  this  agency?  We  do  not  think 
so."    See  22  Cyc.  pp.  1428,  1420,  and  notes. 

It  is  contended  that  the  vacancy  permit 
issued  by  Carroll  &  King,  agents  of  the 
National  Insurance  Company,  at  the  Instance 
of  McLeod  &  Gunter,  and  by  the  latter  hand- 
ed to  Epley,  the  agent  of  Sutherland,  a  ^ort 
time  before  the  fire,  was  soffldent  of  itself  to 
lead  Et>ley  to  knowledge  of  the  fact  that  Mc- 
Leod &  Gunter  were  no  longer  the  agents  of 
the  Federal.  We  hold  that  It  was  not.  It 
was  not  intended  aa  such,  but  for  an  en- 
tirely different  purpose.  It  was  necessary, 
in  order  for  the  company  to  terminate  the 
agency  of  Mcl^d  &  Gunter  as  to  this  poli- 
cy, to  give  either  Sutherland  or  his  agent, 
Epley,  actual  notice  to  this  effect;  construc- 
tive notice  being  Insufficient. 

A  peremptory  Instruction,  if  asked,  sluniia 
have  been  given  for  the  ai^;)ellant. 

Reversed  and  remanded. 


BISHOP  T.  STATE.   (No.  14,568.) 
(Supteoie  Court  of  Hisslsslpi^   July  4,  1910^ 
HioRwATS  (I  161*>~ JusncBs  or  rat  Pucs 

— JCBISOXCnOIT— DCUHQCKIfT  BOAD  HAlfOS. 

Under  Code  1906,  ||  4423.  4424,  provid- 
ing that  the  road  overseer  shall  report  under 
oath  aud  file  with  the  Justice  of  the  peace  « 
list  coDtaining^tbe  names  «f  deUnonent  road 
hands,  a  Justice  of  Uie  peace  was  wiuoat  jozia- 
dlction  to  try  a  person  whose  name  was  not 
contained  in  an  ore  racer's  report,  sndi  report 


•For  otbw  «•••■  SM  aaau  toplo  aad  aaetloD  NDMBBR  la  Dsn.  *  Aa.  Digs.  UOT  to  4sla,  *  Hapsstir  iMtiam 

Digitized  by  Google 


STATE  T. 


CLARK. 


C91 


beinc  tbe  chaxva  acainet  deliDquent  nwd  huidi, 
knd  no  otber  affldavit  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  I  416;  Dec.  Dig.  |  ISl.*] 

Appeal  from  Circuit  Court;  Jones  County ; 
B.  L.  BuUard»  Judge. 

A.  Bishop  was  convicted  in  a  justice  of 
Ae  peace  court  of  being  a  delinquent  road 
hand,  and  he  aK>eal6d  to  tlie  circuit  court, 
where  he  was  again  convicted,  and  he  ap- 
peals. Bermed  and  remanded. 

B.  B.  Halsell,  for  appellant  Carl  FOx, 
Aflst  Att7.  Gen^  for  tbe  State. 

AMDBB80N,  J.  Appellant  Bishop,  was 
ocmTlcted  In  the  circuit  court  for  being  a  de- 
Unqnwt  road  hand,  and  appeals  to  this  court 

Tha«  was  a  trial  first  btf  ore  a  justice  ot 
tiM  peac^  by  whom  the  appelant  vnm  fliui- 
Tlcted,  and  appeal  taken  to  the  circuit  court 
Thm  was  no  report  made  by  the  road  over- 
aeer  under  oath  and  filed  with  tbe  Justice 
of  the  peace,  containing  a  list  of  the  delln* 
quemt  road  hands,  as  ptorlded  for  In  sec- 
tlona  4423  and  4424^  Code  1906.  Without 
such  report,  crantalnlng  the  name  of  appel- 
lant as  a  delinquent,  the  justice  of  the  peace 
was  wltiiout  Jnrlsdlctiim  to  try  him.  Such 
report  Is  itself  the  charge  against  the  delln- 
quntt  road  hands.  No  other  affidavit  Is 
necessary.  When  that  report  Is  filed,  war- 
rant Is  issued  for  the  delinquent,  and  the 
Justice  of  the  peace  proceeds  as  In  other 
criminal  cases. 

Beversed  and  remanded. 


STDTNBEROBB  r.  WBSTKRN  UNION 
TELEGRAPH  CO.   (No.  14,316.) 

(Sni^eme  Coart  of  Mississippi.   Jane  18,  1910. 
Snggestlon  of  E<rn>r  Overruled  Jnly 
4.  1910.) 

Tkuobafhs  Aim  Telephones  {|  69*)— Pail- 
uvm  to  Deuteb  Mbssaob— Damagbs. 
Where  a  telegraph  company  failed  to  de- 
liver a  message  and  offered  no  excnse  there- 
for. It  was  liable  for  panitive  damages  in  an 
action  by  the  addressee. 

[Ed.  Note.— For  other  cases,  see  Tel«rapha 
and  Tdephonss,  Gent  Dig.  |  71;  Dee:  Dig.  | 

Appeal  from  Circuit  Court,  Lee  County;  EL 
O-  Sykee,  Judge. 

Action  by  Lorn  Stelnbeiger  against  the 
Western  Union  Telegraph  Company.  From  a 
Judgment  in  favor  of  defendant,  plaintiff  ap- 
peals. Reversed. 

Jas.  A.  Flnley,  for  appellant.  J.  B.  Harris 
and  B.  O.  Sykes,  Jr.,  for  ain>ellee 

SMITH,  J.  Appelant  Instttnted suttln the 
cout  bdov  to  recorer  of  appellee  punitlTe 
damages  for  Its  alleged  wanton  and  willful 
negligence  In  telling  to  deliver  a  td^am. 
On  Wednesday,  the  4th  day  of  November, 


1908.  a  telegram  was  delivered  to  appellee  at 
Eureka,  Kan.,  for  transmiralon  to  appellant 
at  Tupelo,  AUss.  This  telegram  was  n&vta 
delivered,  and  so  far  as  the  eridenoe  dlsdo^ 
es  no  attempt  was  made  by  i^vsllee  so  to 
do.  At  the  dose  of  the  evidence  a  peremptory 
Instruction  was  given  on  behalf  of  appellee, 
and  there  was  a  verdict  and  Judgment  ac- 
cordingly. 

The  sole  question  presented  to  us  on  this 
record  is  whether  the  jury,  under  the  evi- 
dence, would  have  been  warranted  In  award- 
ing appellant  punitive  damages.  Since  ap- 
pellee not  only  violated  its  duty  to  appellant 
by  not  delivering  the  telegram,  but  ofTered 
no  excuse  at  all  ther^or,  the  Jury  could 
hardly  escape  the  conclnslon  that  Its  conduct 
in  the  matter  was  so  grossly  careless  as 
to  indicate  a  total  disregard  of  appellants 
rights.  In  fact  they  would  have  been  war- 
ranted in  believing  that  Its  failure  to  deliv- 
er was  Intentional;  otherwise,  some  excuse- 
would  have  been  given  therefor.  Of  course, 
appellee  knew  that  such  an  act  was  wrong- 
ful. The  imimsitlon  of  punitive  damages 
would  therefore  have  been  warranted,  and 
the  peremptory  instruction  ought  not  to  have 
been  granted. 

Reversed  and  remanded. 


STATE  T.  OLARE.   (Ko.  14.626.) 
(Supreme  Court  of  MlarisslppL   July  4,  1910.) 

1.  Indicthent  Ann  InroBUATion  (|  125*)— 

DUPLICITT. 

Where  a  statute  makes  It  a  crime  to  do 
one  tliinK  or  another,  and  a  person  by  one  act 
does  both  of  them,  he  violates  the  statute  but 
once;  and  an  indictment  thereunder  may  Id  a 
ainsle  connt  cbaru  the  defendant  with  doing 
both,  employing  toe  conjunction  "and"  where 
the  statute  has  "or."  and  It  will  not  be  donUe, 
and  will  be  established  at  the  trial  1^  a  pnmf 
of  either. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  fiS  350-380;  Dec 
Dig.  I  125.*] 

2.  Ikoictubrt  avd  InroBHATion  (%  125*)— 

DUPUCITT. 

An  Uidictment''under  Code  1906,  {  1331, 
punishing  the  mingling  ot  poison  with  any  food, 
drink,  or  medicine,  with  intent  to  kfll  or  in- 
jure any  human  being,  alleging  tbe  mingling  of 
carbolic  acid  with  whisky  with  Intent  to  '^111 
and  Injure"  a  certain  person,  is  not  demurrable 
as  charging  two  distinct  offenses,  mingling  poi- 
son with  a  drink  with  intent  to  kill  and  mlngung 
poison  with  a  drink  with  intent  to  injure. 

[EM.  Note.— For  other  cases,  see  Indictment 
and  Information*  Cent  Dig.  H  860-371;  Dec. 
Dig.  i  125.*] 

8.  Poisons  (|  9*)  —  Mirounq  wpth  Food, 

DbINR,  OB  MBDIOINX— PSOSECUnON  THXBE- 

FOB— Indictment. 

It  is  unnecessaiy  for  an  indictment  under 
such  statrite  to  cfaane  to  wbom  the  poison  be- 
longed,  nor  tbe  food,  drink,  or  medicine  with 
which  it  is  mingled,  nor  that  it  was  In  posses- 
sion of  the  persm  for  whom  It  was  Intended, 
nor  that  such  person  was  about  or  intended  to 
drink  the  same;  the  corpus  delicti  consisting  <rf 
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tbt  minffllDK  of  Oe  pdsoa  wlQi  flie  A>od,  drink. 

or  medicine. 

fEd.  Note.— For  other  caws,  ne  PoiMiiw,  Cent 
Dig.  S  6:  Dec  Dig.  |  9.«] 

Appeal  from  Glrcnlt  Court,  Holmes  Ooun- 
ty;  J.  M.  Gashln,  Judge. 

Isaiah  Clark  was  lodlcted  under  Code 
1906,  I  13S1,  for  mingling  poison  with  whis- 
ky. A  demurrer  to  the  Indictment  being  sus- 
tained, the  State  api)eals.  Berersed. 

Tbs  Indictment  In  this  caa^  leaTlng  off 
the  formal  parts,  is  In  this  laDgoage:  "That 
Isaiah  Clark.  In  the  said  county,  on  the  11th 
day  of  March.  ISIO,  anlawfnlly.  willfully, 
felonlooBly.  and  of  his  malice  aforethought, 
did  then  and  there  mingle  poison,  to  wit, 
carbolic  acid,  with  a  certain  drink,  whisky, 
with  intent  then,  and  there  anlawfnlly,  will- 
folly,  f^onionsly,  and  of  bis  malice  afor»- 
tbongbt  to  MU  and  infwe  one  Mary  Jane 
dark,  a  human  being,"  The  appellant  de- 
murred to  the  indictment  (m  two  gronnds: 
First,  that  it  chained  two  distinct  offaises, 
mingling  poison  with  a  drink  with  int«it  to 
hiU  and  mingling  poison  with  a  drink  with 
Intent  to  tnfure;  second,  *^e  indictment 
does  not  show  that  said  drink,  to  wit,  whisky, 
was  the  drink  of  Mary  Jane  Clark,  nor  that 
It  was  Intended  that  she  tiionld  drink  the 
same,  nor  that  she  was  aboat  to  or  iptended 
to  drink  the  same,  nor  that  It  was  In  her 
posseiwlon  for  any  nse  whatsoever."  The 
court  below  sustained  the  demurrer,  and  the 
state  prosecutes  this  appeal. 

Carl  Fox,  Asst  Atty.  Gen.,  for  the  State. 
Tackett  ^  Elmor^  for  appellee. 

ANDSRSON.  J.  (after  stating  the  tacts  as 
above).  The  Indictment  is  under  section 
1331,  Code  1006,  which  Is  as  follows:  "Ev- 
ery person  who  shall  mingle  any  poison  with 
any  food,  drink,  or  medicine  with  Intent  to 
kill  or  injure  any  human  t)elng,  or  who  shall 
wlllfally  poison  any  well,  spring,  or  reservoir 
of  water,  shall,  upon  conviction,  he  pnniabed 
by  imprisonment  In  the  penitentiary  not  ex- 
ceeding ten  yeare^  or  In  the  county  Jail  not 
exceeding  one  year,  or  b^  fine  not  exceeding 
one  thousand  dollars,  or  I>oth."  Where  a 
statute  makes  It  a  crime  to  do  one  thing  or 
another,  and  a  person  by  one  act  does  both 
of  the  forblclden  things,  he  violates  the  stat- 
ute but  once,  and  there  Is  only  one  penalty; 
and  an  Indictment  under  such  a  statnte  may 
in  a  single  count  charge  the  defendant  with 
doing  both  of  the  fwbldden  things,  "employ- 
ing the  conjunction  'and'  where  the  statute 
has  'or,*  and  it  will  not  be  double,  and  It  will 
be  established  at  the  trial  by  proof  of  either 
one  of  them."  1  Bishop,  New  Criminal  Pro- 
cedure (4th  E».)  H  436.  6SS;  Bishop  on 
Statutory  Crimes  (8d  Ed.)  |  244. 

Under  this  statute  It  Is  not  necessary  for 
the  Indictment  to  charge  to  whom  the  poison 
belonged,  nor  the  fOod,  drink,  or  medicine 
with  which  It  Is  mingled,  nor  that  It  was  In 


possession  of  the  petwm  for  whom  it  was 
intended,  nor  that  bvuHi  postm  was  about  to 
or  Intended  to  drink  the  same.  The  corpus 
delicti  ctmslsts  in  the  minting  of  the  poison 
witii  the  food,  drink,  or  medicine.  Stanley 
T.  State,  82  Miss.  480.  84  Sontii.  300:  The 
Indictment  suffidoitly  charges  the  criminal 
pnrpose  In  mlngUng  the  poison  and  whisky. 
Reversed  and  remanded. 


TOWN  OF  JONESTOWN  T.  OANONO. 
(Supreme  Court  of  BfiasissippL  Jone  13, 1910.) 

1.  Municipal  OoBPOKATioifa  (|  lOS8*)-^in>a- 
uents—E}nforcbusnt— Power  op  Court. 

Code  1906,  {  3333,  autborizing  the  mayor 
and  board  of  aldermen  to  appropriate  money 
and  provide '  for  the  current  expoues  ot  the 
mttntcipality.  and  providing  that  an  iodebted- 
neas  aliall  not  be  incurred  or  a  warrant  drawn 
on  the  treasurer  in  payment  of  any  indebted- 
nesB  In  excess  of  the  funds  on  band,  applies  to 
voluntary  municipal  action,  but  does  not  limit 
the  compulsory  power  of  the  court  to  make  ef- 
fective its  Judgment  against  a  municipality,  and 
the  court  may  compel  a  munlclpali^  to  stay  a 
judgment  against  It. 

[Ed.  Notev— For  odier  cases,  see  ICunidpal 
C^gorations,  Cent  Dig.  |  2211;  Dec.  J»g.  | 

2.  JnnoicENT  (S  702*)— Persons  Botjivd-— Mu- 

NICXPAUTIES  AND  OrFICEBS. 

In  mandamua  to  compel  a  town  to  pay  a 
judgment  which  the  petitioner  had  obtained 
against  it,  the  officers  of  the  town  as  such  an 
partiea,  and  the  clerk  thereof  Is  a  party,  so  that 
the  judgment  ordered  in  mandamus  operates  on 
him. 

[Ed.  Note.— SV>r  other  eases,  see  Judgment. 
Cent  Dig.  I  1227 ;  Dec  Dig.  |  702.»] 

On  saggestkm  of  error.  Overruled,  fonuor 
order  of  the  court  (52  South.  679)  remanding 
the  case  vacated,  and  Judgmoit  rendered. 

MATES,  0.  J.  This  case  was  most  care- 
fully considered  by  the  court  on  Its  original 
hearing.  A  su^eatlon  ot  error  now  filed 
dialteigee  our  attention  a  second  tlm&  We 
find  no  new  argnment  in  the  soggestkm  ot 
error.  This  case  is  somewhat  novti  In  the 
jurisprud^ce  of  the  state,  but  every  question 
was  given  carefnl  thought  Tha  whole  imp- 
osition Involved  may  be  summed  up  Oils 
statement:  That  the  real  question  is  wheth- 
er or  not  the  courts  of  this  state  have  the 
power  to  make.^ectlve  their  judgments,  when 
the  Judgment  is  against  a  mnnidpaUty.  We 
answer  this  proposition  In  ttie  afflrmatlT& 

(Counsel  flUng  the  soggestlon  of  error  calls 
our  attention  to  section  8833  of  the  Code  of 
1006  as  a  statutory  inhibition  tm  the  powK* 
ot  the  municipal  authorities  to  draw  a  war- 
rant in  excess  of  the  amount  of  foDds  on 
hand  in  the  treasury  at  the  time,  ^ts  stat- 
ute Is  a  snccesstnl  barrier  to  the  municipal 
action,  but  does  not  affect  the  power  of  the 
court  to  make  effective  Its  Judgment.  Hie 
statnte  has  no  sort  of  api^lcatlon  In  this  ctm- 
troversy.  Let  us  consider  It  for  a  moment. 
It  first  provide  that  the  mayor  and  board 
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of  aldermeD  iliall  bare  the  power  Ho  awto- 
prlate  moDey  and  pTOvide  for  the  current 
expenses  of  the  manldpallty."  It  then  pro- 
Tides  that  "an  Indebtedness  shall  not  be  In- 
carred  nor  a  warrant  be  drawn  on  the  treas- 
urer In  payment  of  any  Indebtedness  to  ex- 
ceed the  amoant  of  funds  on  hand  in  the 
treasDry  at  the  time."  This  section  applies 
to  Toluntary  municipal  action  alone.  Its  de- 
sign Is  to  protect  the  municipality  from  the 
Improvidence  and  extrsTagance  of  the  mu- 
nicipal aathorltles,  but  it  is  no  limitation  on 
the  compulsory  power  of  the  courts  to  make 
eSectlTe  th^r  Judgments.  In  this  case  there 
Is  no  attempt  on  the  part  of  the  municipal 
officers  to  provide  for  any  current  expenses, 
nor  to  incur  an  indebtedness  or  draw  a  war- 
rant on  the  treasury,  save  as  directed  by  the 
court's  order  to  compel  justice  to  be  done. 
If  the  authorities  of  a  municipality  have  no 
power  to  make  a  debt,  the  Inhabitants  will 
be  protected  from  any  unauthorized  act  In  an 
excess  of  power;  but  when  the  dtiit  Is  a  bind- 
ing obligation  a  municipality,  like  any  other 
creditor,  must  pay  the  debt  If  it  has  the  prop- 
erty so  to  do,  although  some  Inoonvenience 
may  be  sufFered  thereby. 

We  thoroughly  discussed  all  these  ques- 
tions In  the  original  opinion.  The  municipal 
officers  of  the  town  of  Jonestown,  as  such, 
are  all  parties  to  this  proceeding.  The  stat- 
ute makes  them  parties  under  the  facts  of 
this  case,  and  there  la  nothing  In  the  sugges- 
tion that  the  derk  is  not  a  party,  and  there- 
fore the  Ju^ment  of  the  court  cannot  oper- 
ate on  him. 

There  is  a  motion  In  the  cause  for  Judg- 
ment here,  and  on  reviewing  the  entire  rec- 
ord we  can  see  no  reason  why  this  motion 
should  not  he  saatained.  It  is  therefore  or- 
dered by  the  court  that  the  su^estlon  of  er- 
ror be  overruled;  that  the  former  order  of 
the  court  remanding  the  case  be  vacated,  and 
a  jndgmrat  entered  here  In  accordance  with 
this  opinion,  after  the  clerk  shall  have  cal- 
culated the  amount  due  under  the  Judgnfent; 
and  the  former  order  of  the  court  reviewing 
the  trial  court  be  aa  was  directed  In  the  orig- 
inal opinion. 


T>ODSON.  T.  WESTERN  UNION  TEIiB>- 
GRAPH  CO.    (No.  14,06B.) 
(Snpieme  Court  of  BUssMpid,  June  18,  1910. 
On  Suggestion  of  Error.  July  4,  1910.) 

Tklegraphb  and  TauPHOVEs  a  64*)— Bb- 
KORs  OB  Delays  in  TBANSiUTTiKa  Maa- 

SAOES—COHTBAOT  BXEUFTXON  JBOM  I^BII.- 
ITT— VaUDITT. 

Code  1906,  S  8127,  provides  that  the  Umita- 
tlOD  of  actions  prescribed  by  law  shall  not  be 
elianged  by  contract  between  parties,  and  any 
changes  In  such  IlmltatloDs  made  by  any  con- 
tract shall  be  absolately  void,  and  that  the  ob- 
ject of  the  statute  was  to  make  the  period  for 
varioos  canses  of  action  the  same  for  all  liti- 
gaats,  SM  to  invalidate  the  stipulation  In  a 
coatzact  with  a  telegraph  company  exempting 

•jMreOw 


It  from  liability  for  errors  or  delays  where  a 
claim  Is  not  presented  in  writing  within  60  days 
after  a  message  is  filed  for  transmission. 

[Ed.  Note^For  other  cases,  see  Tdegraplis 
and  Telepbniss,  Osnt.  Dig.  |  42;  Dee.  Dig.  { 
54.»] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;  R.  L.  Bullard,  Judge. 

Suit  by  J.  J.  Dodson  against  tbe  Western 
Union  Telegraph  Company.  From  a  judg- 
ment for  defendant,  'plaintiff  appeals.  Re* 
versed. 

This  Is  a  suit  by  the  ajvellont,  J.  J.  Dod- 
son, against  Uie  appellee,  Western  Union  1%1- 
egrapfa  Conq;taiiy,  for  damages  for  failure  to 
deliver  a  telegram.  The  court  below  gave  a 
peremptory  Instmctton  to  the  Jury  to  find  for 
the  t^egraph  company,  whidi  was  done,  and 
Judgment  entered  accordingly,  from  which 
this  appeal  is  proMCnted.  The  tdegram  in 
question  contained  the  usual  printed  stipula- 
tion as  follows:  "Tbe  company  wHI  not  bold 
itself  liable  for  mora  or  d^ys  in  transmis- 
sion or  deilveiT  of  imr^ieated  messages,  be- 
yond tiie  amount  of  tolla  paid  thereon,  nor 
<n  antf  cage  where  the  clakn  ia  not  present 
ei  In  wrtMnir  wttMn  atwtj/  dam  after  the 
mesaage  is  filed  with  tbe  company  for  trans- 
mission." Appellant  did  not  presoit  this 
claim  in  writing  nor  sue  within  60  days  after 
the  message  was  filed  for  transmission,  and 
for  tliia  reason  the  court  btiow  held  that  he 
was  precluded  from  recovering. 

iR.  N.  &  B.  B.  Miller,  for  aKwUant.  J.  B. 
Harris,  for  appellee. 

ANDERSON,  J.  (after  stating  the  facts  as 
above).  Section  3127,  Code  1906,  Is  as  fol- 
lows: "The  limitation  prescribed  in  this 
chapter  shall  not  be  changed  in  any  way 
whatsoever  by  contract  between  parties,  and 
any  changes  In  such  limitations  made  by  any 
contract  stipulation  whatsoever  shall  be  ab- 
solutely null  and  void;  the  object  of  this 
statute  being  to  make  the  period  of  limita- 
tions for  the  various  causes  of  action  the 
some  for  all  litigants."  For  tbe  first  time, 
this  statute  appears  In  the  Code  of  1906. 
For  the  appellant,  the  contention  Is  made 
that  it  condemns  the  stipulation  In  question ; 
for  the  appellees,  that  It  does  not,  because, 
on  the  authority  of  So.  Express  Co.  v.  Hun- 
nlcutt,  64  Miss.  666,  28  Am.  Rep^  386,  such 
stipulation  Is  no  more  than  a  condition  pre- 
cedent, with  which  the  claimant  must  comply 
or  lose  his  claim,  and  if  he  does  comply  he 
may  sue  within  the  time  limited  by  the  stat- 
ute, and  that  It  Is  not  a  limitation,  but  a  rea- 
sonable regulation.  This  court  does  so  hold 
In  the  Hunnlcutt  Case,  and  subsequent  cases 
following  it;  but  the  supposed  evil  growing 
out  of  that  doctrine  is  what  the  Legislature 
intended  to  remedy  by  the  statute  under  con- 
sideration, which  denounces  as  void  such  stip- 
ulations, having  the  effect  to  shorten  the  peri- 
od of  limitation  of  actions.  Tbe  language  of 
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the  statute  Is  broad.  The  period  of  limitation 
prescribed  by  law  cannot  be  changed  "by  any 
contract  whatsoeTer,"  nor  "in  any  way  what- 
soeTer."  All  contracts  which  directly  or  In- 
directly bare  that  effect  are  condemned. 
Were  the  stlpalatiou  In  question  Talld,  Dod- 
soD  coald  have  sued,  without  making  claim 
in  writing,  at  any  time  within  60  days  after 
the  failure  to  deliver  the  telegram ;  but  suit 
after  that  would  be  barred.  His  right  of  ac- 
tion accrued  at  the  Instant  of  the  breach  of 
duty  by  the  tel^raph  company,  and  contin- 
ued for  60  days^  and  then  cut  off  by  the  con- 
tract, but  for  which  he  would  hare  had  the 
period  In  which  to  sue  prescribed  by  law. 
Rerersed  and  remanded. 

On  Suggestion  of  Elrror. 

MAYES,  a  J.  On  the  original  hearing  of 
this  case  we  held  that  section  3127,  Code  of 
1906,  abrogated  any  right  that  the  telegraph 
company  heretofore  assumed  to  make  as  one 
of  Its  stipulations  that  It  would  not  be  liable 
for  damage  in  any  case  where  claim  therefor 
was  not  presented  within  60  days  after  the 
message  was  filed  with  the  company.  Sec- 
tion 8127  prohibits  changing  "In  any  way 
whatsoever"  the  limitation  prescribed  In 
the  ctiapter,  and  further  provides  that  "any 
change  in  «ucA  Umitation  made  1>y  any  con- 
tract Biipulation  vohataoever  Bhall  he  abso- 
lutely null  and  void."  Under  a  statute  so 
broad  as  this,  concluding  with  the  declara- 
tion that  its  purpose  "Is  to  make  the  period 
of  limitation  for  the  various  causes  of  action 
the  same  for  all  litigants,"  it  Is  difficult  for 
us  to  perceive  how  Its  full  scope  and  effect 
could  be  carried  out  unless  it  is  made  to  com- 
prehend this  very  case.  In  the  Hunnlcutt 
Case.  54  Miss.  566,  28  Am.  Hep.  385,  this  court 
upbeld  this  stipulation;  but  there  was  then 
no  statute  on  the  subject  The  vast  array  of 
authorities  cited  In  the  brief  of  counsel  have 
no  application.  In  our  Judgment,  because  the 
statute  under  discussion  strikes  down  all 
such  decisions.  The  regulation  of  the  com- 
pany says  you  cannot  sue  unless  your  claim 
be  presented  within  60  days.  This  regula- 
tion, if  given  effect,  may  In  some  instances, 
and  In  this  very  case  wUl,  be  a  limitation  in 
itself.  If  It  is  possible,  therefore,  under  cer- 
tain conditions,  for  the  stipulation  to  become 
itself  a  limitation,  how  can  It  be  soundly  ar- 
gued that  such  a  stipulation  does  not  change 
the  limitation  prescribed  by  the  chapter  "in 
any  way  whatsoever?"  If  it  does  this,  or  If 
the  stipulation  superimposes  conditions  with 
which  there  must  be  a  compliance  or  rights 
will  be  barred  from  suit,  it  is  amending  the 
statute  by  the  telegraph  company  saying  that, 
notwithstanding  same,  a  person  shall  be  bar- 
red onless  he  comply  with  certain  conditions 
Imposed  by  It,  and  such  conditions  are  void 
under  the  statute.  Stipulations  of  the  char- 
acter under  discussion  are  not  viewed  aa  om- 


tracts  In^my  true  sense.  They  are  rela- 
tions, and  their  validity  depends,  not  upon 
their  contracted  obllgattona,  but  optm  their 
reasonableness  as  regolationa.  Pnblie  nan- 
ice  companies  sudi  as  thia  could  not  refoae 
to  serve  any  member  of  the  public  because 
such  person  refused  to  accede  to  such  refla- 
tion as  a  contract  This  is  expressly  hdd  In 
the  case  of  KIrby  v.  Western  Union,  4  S.  D. 
105,  55  N.  W.  769,  67  N.  W.  199,  80  L.  B.  A- 
612,  620,  621,  624,  46  Am.  fit  'Rep.  76^  SuCb 
companies  as  this  are  bound  to  serve  the  pub- 
lic, and  for  this  reason  the  law  has  permit- 
ted protection  to  the  public  service  conipanle<i 
by  permitting  them  to  make  reasonable  reg- 
ulations. But  the  Legislature  may  declare 
what  is  and  what, Is  not  a  reasonable  regula- 
tion, and  not  commit  the  whole  matter  to 
discretion  of  the  company.  Ibe  attitude  of 
a  public  service  comjMiny  toward  the  public 
1b  quite  different  from  that  of  an  Insurance 
company.  We  do  not  say  how  this  section 
may  affect  the  right  of  an  Insurance  compa- 
ny to  place  in  Its  contract  of  Insurance  a  re- 
quirement that  proof  of  loss  shall  be  made 
within  a  certain  time.  That  quflBtlon  la  not 
Involved  here  at  all. 

Many  States  have  statutes  prohibiting  these 
stipulations,  and  independently  of  statntefi 
some  courts  have  held  these  r^ulaUons  void 
as  against  public  policy.  The  construction  of 
this  court  with  reference  to  this  statute  Is 
not  unusual.  In  the  case  of  Davis  v.  West- 
ern Union,  107  Ky.  527,  64  S.  W.  849.  »2  Am. 
St  Rep.  871,  It  Is  held  that  a  stipulation,  in 
a  contract  between  a  telegraph  company  and 
the  sender  of  a  message,  that  the  company 
wUl  not  be  liable  for  damages  in  any  case  If 
the  claim  Is  not  presented  In  writing  within 
60  days  after  the  message  Is  filed.  Is  void  as 
against  public  policy.  To  the  same  effect  la 
the  case  of  Western  Union  v.  Bubanks,  100 
Ky.  591,  38  S.  W.  1068.  86  U  B.  A  711,  6G 
Am.  St.  Rep.  361.  In  the  case  of  Pacific  Tel. 
Co.  V.  Underwood,  37  Neb.  316,  65  N.  W.  1057. 
40  Am.  St  Bep.  490,  It  was  held  tiiat  this 
same  condition,  providing  that  the  company 
should  not  be  liable  for  damage  unless  the 
claim  was  presented  within  60  days,  was  un- 
reasonable and  without  consideration,  view- 
ed as  a  contract  and  void  as  an  attempt  on 
the  part  of  the  company  to  limit  its  linblllty 
for  Its  negligence  by  enacting  for  Itself  a 
statute  of  limitations.  The  same  thing  is 
held  in  the  casfe  of  Western  Union  t.  Long- 
will,  6  N.  M.  308,  21  Pac.  839.  In  short  it 
was  within  the  power  of  the  Legislature  to 
prescribe  that  these  stipulations  shonid  be 
abolished,  and  this  we  think  sectton  3127  has 
done.  The  telegraph  company  can  snffv  no 
more  inconvenience  from  the  abolition  of 
these  stipulations  In  this  state  than  they  are 
now  suffering  In  other  states  that  have  sim- 
ilar statutes. 

Tha  saggestlon  of  error  la  overruled. 
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KNOX  T.  STATD.   (No.  14J»9.) 

(Snpreme  Court  of  Bflsslssippl.   July  4.  IdlO.) 

CsaanAL  IjAw  (|  694*)— OoNTXinTANOK— Ab- 
sence or  WlT^TBSBBS. 

Whtre  an  abvent  material  witness  for  ae- 
cosed,  pnt  on  trial  two  days  after  the  indict- 
ment, had  but  recently  left  the  county  to  re- 
side in  the  coonty  where  the  crime  was  com- 
mitted, and  he  was  temporarily  absent,  the  re- 
fusal to  grant  a  contlnnance,  or  to  at  least 
postpone  the  case  to  some  future  day  6f  the 
term,  was  enmneout,  whether  the  witness  was 
at  tht  time  within  the  jturiadictlon  of  die  coart 
or  not. 

[Ed.  Note^For  other  eaaeek  see  Criminal 
Law,  Cant.  Dls:  H  1S21, 1^1832;  Dee.  Die. 
i  694*] 

Appeal  from  Clrcoit  Coart^  Adams  County ; 
H.  H.  Wllkinaon,  Jtidge. 

George  Knox  was  ppnvlcted  of  crima,  and 
he  appeala  Rerersed  and  runaoded. 

R.  Si.  JadbKm  aad  B.  8.'  Stewart,  for  ap- 
peHant  Jas.  B.  McDow^  Asst.  Atly.  Oen., 
for  tb»  Statft 

McLAIN,  C.  On  ftttorday.  Febmary  2% 
the  defendant,  Geo.  Knox,  was  Indicted 
tor  mnxder  In  the  drcAit  court  of  Amite 
connty.'and  on  tbe  ftdlowlng  Uonday,  Feb- 
rmxy  2S,  191(^  tbe  case  was  called  for  trial, 
end  the  st^to  amumnced  ready  for  trial ;  bat 
the  defendant  stated  to  the  court  that  he  was 
not  ready  for  trial  on  acconnt  of  the  ab- 
sence of  Andy  Wella^  a  material  witness,  pe 
Iffesented  an  aiq;dlcation  for  a  continuance 
on  this  ground,  which  api^cation  was  in  due 
form  and  supported  by  affldarlt  The  ap- 
plication allc^^  among  other  things,  that 
the  witness  was  then  within  the  Jurisdiction 
of  (he  court,  and  that  he  was  informed  that 
he  was  at  Gulfport,  Miss.  The  state  con- 
tested the  application  on  the  theory  that  the 
witness  was  beyond  the  Jurisdiction  of  the 
court.  The  eridence  on  this  point  was  Cfoi- 
fllctlng.  The  court  overruled  the  motion  for 
a  continuance^  and  tfaareupon  the  defendant 
asked  the  court  to  continue  the  (»nse  to  a 
future  day  of  the  court,  which  was  also  orer- 
niled  by  ttie  court,  who  forced  the  dtf endant 
to  trial.  The  evidence  taken  on  this  applica- 
tion Ua  a  continuance  farther  showed  that 
this  witness  liad  but  recently  left  the  county, 
and  that  he  resided  in  the  state  and  In  the 
county  wh«e  the  crime  was  committed,  and 
that  he  was  temporarily  absent,  and  would 
return  soon. 

If  the  witness  was  within  tbe  Jurisdiction 
of  tbe  court,  this  case  should  have  been  con- 
tinned,  or  at  least  postponed  to  some  future 
day  of  the  term.  Montgomery  v.  Stat^  85 
Hlsa  830,  87  South.  886.  If -the  witness  was 
beyond  the  Jnrtodlction  ot  tbe  court  at  the 
time  tbe  application  was  presented,  then,  un- 
der tiie  facts  of  this  particular  case^  a  con- 
tinuance diould  hare  been  granted.  In  the 
case  of  Cade      State,  60  South.  664,  this 


court  said,  speaking  through  Judge  Hayes: 
"While  the  court  will  not  ordinarily  int»fere 
with  the  discretion  of  the  trial  court  In  re- 
fusing to  grant  an  apj^catloa  foe  a  con- 
tinuance because  of  the  absence  of  a  witness, 
whoi  It  appears  ttiat  the  witness  is  beyond 
the  Jurisdiction  of  tbe  court,  yet  there  are 
times  whoi  the  trial  court  should  allow  a 
continuance,  even  whra  it  appears  that  the 
absent  witness  cannot  be  reached  with  pro- 
cess at  the  time  the  application  is  made." 
For  a  full  discussion  of  this  question,  we 
ref  a-  to  tbe  above-stated  case. 

In  the  light  of  all  the  facts  of  this  case, 
we  think  the  court  erred  In  refusing  the  de- 
fotdant's  a^jdlcatlon  for  a  continuance,  and 
the  case  is  reversed  and  remanded. 

PER  CURIAM.  The  above  opinion  Is 
adopted  as  tbe  opinion  of  the  court 


HURIiBT  et  al.  v.  CITT  OF  CORINTH. 
(No.  14,468.) 

(Snpiema  Court  of  MIsdsslivL  Jane  27, 1910.) 

1.  IiTToxioA.nirG  LiqiTOBs  (1  10*)— PowEB  or 
GiTT  TO  Pbohibit  Stcwaqe. 

Acts  1906,  c.  114,  I  1797,  and  chapter  115, 
S  1746,  make  it  a  mlsdemeaaor  to  have  intoxi- 
cating liquors  in  possession  or  to  keep  the  same 
for  unlawful  sale.-  Code  1906,  |  3^29.  which 
was  made  a  part  of  the  charter  of  the  city  of 
Corinth  by  section  3441,  provides  that  munic- 
ipalities may  pass  ordinances  prohibiting  with- 
in their  corporate  limits  tbe  commission  of  any 
act  which  amounts  to  a  misdemeanor  under 
the  laws  of  tbe  state.  Held,  that  an  ordinance 
of  the  city  of  Corinth,  making  the  storage  or 
keeping  of  intoxicating  liquors  within  the  city 
for  the  purpose  of  sale  wiuiin  the  city,  or  with- 
in or  without  tbe  state,  except  that  sept  under 
the  state  law  by  druggists,  is  a  valid  ordinance 
BO  for  as  it  prohibits  storage  for  sale  within  the 
state. 

[Ed.  Note.— For  other  cases,  see  Intoxlcatinf 
Liquora,  Cent.  Dig.  IS  7-12;  Dec  Dig.  {  la*] 

2.  ImoxiCATZRO  Li()TTOBs  (S  140*)— Onutsu 
— EjESPiNa  von  Sals. 

An  ordinance  prohibiting  storage  of  Uquon 
for  Bale  within  the  state  Is  Tiolated  by  the  stor- 
ing of  liquors  within  the  city,  and  the  selling 
of  the  same  on  orders  sent  frmn  oatride  tht  state 
to  an  agent  in  charge  ot  the  liqnoxs,  who  on 
receipt  of  the  orders  and  the  price  delivers  the 
liquors  to  the  carrier  at  such  dty,  to  be  ship* 
pra  to  the  consignees  out  of  tbe  state. 

[Ed.  Note.— For  other  casee,  see  Intoxicating 
Liquors,  Cent.  Dig.  f  160;  Dec.  Dig.  1 140.*] 

3.  InTOZICATINO   LIQUOBS    (S    147*)  — SAI.IS 

Within  Stati. 

Where  liquor  is  stored  within  tbe  state,  and 
orders  from  outside  the  state  are  sent  to  the 
agent  In  charge  of  the  liquor,  accompanied  by 
tbe  price  of  the  liquor,  and  on  receipt  thereof 
the  agent  delivers  the  liquor  ordered  to  a  com- 
mon carrier,  consigned  to  tbe  persons  who  have 
ordered  the  liquor,  such  sales  are  made  within 
the  state,  and  violate  statutes  prohibiting  sales 
within  the  state,  as  delivery  to  the  carrier  is 
deliveiy  to  the  consignee. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
UqaozB,  Cent.  Dig.  |  162;  Dec.  Dig.  {  147.*] 
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4.  PsOHIBmOlf  a  9*)— OmOUI.  FBOOSBDIHOa 
— PbOSBCOTXOHB  VOB  IlXNAIi  EtlOBAaB  Of 
LiQUOB. 

The  writ  of  prohlMdon  maj  be  Morted  to 
in  a  proper  case  to  prevent  Texatioua  proaeca- 
tione  under  a  void  ordinance,  but  not  to  pre- 
vent prosecationa  for  the  violation  of  a  valid 
oidiDance. 

[Ed.  Note.— For  other  caees.  Prohibition, 
Oent  Die.  I  35;  Dec.  Dir.  I  9.*] 

Appeal  from  Circoit  Courts  Alcorn  Coun- 
ty; jDo.  H.  Mitchell,  Judge. 

C.  B.  Horl^  was  convicted  of  violating 
an  ordinance  of  tbe  city  of  Corinth  prohibit- 
ing the  storage  for  Bale  of  Intoxicating  11a- 
Dors  within  the  city  limits,  and  he,  together 
with  tbe  owners  of  the  liquors.  Potts  & 
Perkins,  sued  out  a  writ  of  prohibition  and 
certiorari  to  bring  the  case  before  the  cir- 
cuit court  for  review,  and  to  have  the  ordi- 
nance adjudged  void  and  farther  prosecu- 
tion thereunder  prohibited.  The  writ  was 
granted,  and  later  was  dlswlTed,  and  an  ap- 
peal taken.  Affirmed. 

Tbe  appellant  Hnriey  was  convicted  for 
a  violation  of  an  ordinance  of  tbe  city  of 
Gorlntb  prohibiting  the  storage  for  sale  of 
intoxicating  liquors  within  the  corporate  lim- 
its of  the  city.  Hie  ordinance  In  qnesUon 
provides  that  every  24  hours  tbe  liquors  are 
BO  stored  shaU  constitute  a  separate  offense. 
Conceiving  the  ordinance  to  be  void,  tbe  ap- 
pellants Potts  &  Perkins,  the  owners,  and 
Hurley,  their  agent,  sued  ont  a  writ  of  pro- 
hibition and  certiorari,  by  which  it  was 
sought  to  bring  up  before  the  circuit  court 
for  HfVlew  the  case  in  which  he  had  already 
been  convicted,  and  have  that  court  adjudge 
the  ordinance  void,  and  prohibit  further 
prosecutions  thereunder.  The  writ  was 
granted  by  the  circuit  Judge,  and  later  there 
was  a  trial,  resulting  In  a  dissolution  of  the 
writ  of  prohibition.  From  this  Judgment, 
this  appeal-  is  prosecuted  by  the  appellants. 

The  appellants  Potts  &  Perkins,  who  were 
liquor  dealers  In  Cairo,  III.,  established  In 
Corinth  a  depot  for  the  distribution  of  tbelr 
liquors,  claiming  their  purpose  to  be,  not  to 
sell  tbe  same  In  Mississippi,  but  to  have 
them  convenient  for  distribution  to  their 
customers  In  Tennessee  and  Alabama.  They 
put  In  chai^  of  their  warehouse,  to  attend 
to  the  filling  of  orders  and  shipping  such  liq- 
uors, the  appellant  C  B.  Hurley.  After  the 
establishment  of  this  depot,  and  on  Novem- 
ber 4^  1900,  the  board  of  mayor  and  alder- 
men  of  the  city  of  Oorlnth  passed  the  fol- 
lowing ordinance: 

"An  ordinance ,  prt^bltlng  the  storage  of 
whisky  or  otber  Intoxicating  beverages 
In  the  clt7  of  Gwlntb  for  the  purpose  of 
sale. 

"Be  It  ordained  by  tbe  board  of  mayor 
and  aldomien  of  tbA  city  of  Oorlntb,  3I1b- 
■iBslppl,  in  apecial  called  sessitm  assembled, 

November  4,  1909,  that  the  storage  or  keep- 


ing of  any  kind  of  Intoxicating  liquors  or 
beverages  In  tbe  of  Gortntta  for  tbe  pnr^ 
pose  of  sale  in  s^  city*  or  within  or  without 
tbe  state  of  MlssissI^,  exc^t  that  kept  un- 
der tbe  state  laws  by  dmggtati^  bo  and  fbt 
same  Is  liweby  prohibited,  and  that  tjie  par- 
ty who  shall  bave  cba^  and  posbsmImi  of 
said  liquors  or  beverages  so  stored  or  kept, 
whether  he  be  tbe  owner  of  such  Uquors  or 
benragss  or  tbe  agent  of  the  ownw,  Bball, 
upon  conviction,  be  fined  in  «  sum  not  ex- 
ceeding (jfOOi)  at  be  Imprisoned  for  10  day% 
or  shall  be  both  fined  and  imprisoned. 

"Be  it  further  ordained  that  every  twmty- 
four  hours'  continnance  by  any  party  to 
store  or  ke^  wltliln  tbe  of  GOiintb  any 
intoxicating  liquors  or  bevosgcB  for  tha 
purpose  of  sale  In  said  city,  or  witbln  w 
without  the  state  of  Mississippi,  excepting 
tbe  kecqplng  and  storing  by  draggistB  as 
above  provided,  shall  constitats  a  new  of- 
fense, and  Bbsll  subject  flie  party  so  keying 
and  storing  such  liquors  or  beverages,  apcm 
conviction,  to  tbe  pains  and  penalties  here* 
tai  provided  fbr,  whether  sndi  party  abaSl 
be  the  owner  of  such  Uquors  or  beraages,  ae 
tbe  sgent  of  tbe  owner. 

"Be  it  further  otdained  that  this  ordi- 
nance shall  take  effect  from  and  after  No- 
vember 8,  1909." 

On  November  17,  1909,  tbe  appelant  Hur- 
ley was  arrested,  tried,  and  convicted  for  a 
violation  of  this  ordinance  on  the  following 
affidavit:  "Before  me,  J.  P.  Collier,  mayor 
of  tbe  city  of  Corinth,  in  Alcorn  county,  in 
said  state,  and  ex  officio  Justice  of  the  peace, 
H.  B.  Rowell  makes  oath  that  on  tbe  17tb 
day  of  November,  1909,  C.  E.  Hurley  did 
willfully  and  unlawfully  have  charge  and 
possession  of  intoxicating  liquors  unlawfully 
stored  and  kept  in  the  city  of  Oorlnth  for 
the  purpose  of  sale  outside  of  tbe  state  of 
Mississippi,  contrary  to  the  ordinance  In 
Budi  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  said  dty  of 
Corinth." 

Thereupon  the  appellants  filed  tbdr  peti- 
tion for  writs  of  prohibition  and  certiorari, 
which  were  granted,  and  afterwards  <m  trial 
the  writ  of  prohibition  was  dissolved.  Tbe 
trial  was  had  on  an  agreed  state  of  facts  as 
follows:  "It  is  agreed  that  the  following 
statement  of  facts  shall  be  sabmltted  to 
Judge  John  H  Mitchell  on  the  heuing  of 
tbe  motion  filed  by  the  dty  of  Oorlntb  to 
dissolve  tbe  writ  of  prohibition  Inned  In 
this  cause:  O.  &.  Hurley,  at  the  time  of 
bis  arrest  and  conviction  in  tbe  mayors 
court  wss,  and  is  now,  in  charge  and  poe- 
session  of  a  qusnti^  of  Intoxicating  Uqwns 
stored  In  the  dty  of  CorinOi.  Miss.,  and  is 
working  on  a  months  salary  for  Potts  it 
Perkins,  who  are  the  owners  of  tbe  Ilqoora, 
and  who  are  liquor  dealers  residing  In  Cairo, 
111.    That  Mr.  Hurley  received  mall  orders 
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from  parties  who  nside  outside  of  the  state 
ct  HMMlpid.  Mid  orders  bdng  aoomipa- 
ided  In  every  case  with  either  P.  O.  mon^ 
<nder,  or  opreas  tooooj  order,  or  the  cash, 
and  fills  said  orders  by  taking  a  quantity 
of  Uqnors  from  the  stodc  stored  In  Corinth 
and  delivering  the  same  to  the  express  com- 
pany In  Oorlnth  for  tranaportatkm  to  the 
purchaser.  Sometimes  the  orders  are  mail- 
ed to  Potts  A  Pertdns»  Oorlnth,  M18&,  and 
sometimes  to  01  B.  Hnrl^,  Oorlnth,  Miss.; 
said  liquors  having  formwly  been  shipped  by 
Potts  Je  Perkins  to  Corinth,  Miss.,  to  be  stor^ 
ed  here.  That  the  object  of  defendants  in 
storing  their  liquors  in  Gorlntii  Is  to  sell 
same  to  parties  who  lire  outside  of  the  state 
of  MlsBlBslppl,  by  shipping  to  them  as  above 
set  out,  and  to  be  more  conroilait  to  their 
trade,  and  that,  If  testimony  were  takm  In 
this  case,  aU  of  the  defWidants  would  tes- 
tify that  It  Is  not  their  Intention  to  sell  any 
liquor  to  any  party  living  In  Oorlnth,  or  In 
the  qtate  of  Bilsslsslppl,  nor  do  th^  sell  any 
liquor  to  any  party  restdtng  In  this  dty  or 
state.  The  question  for  the  court  to  decide 
Is  whether  the  board  of  mayor  and  alder- 
men of  the  city  of  Cortoth  bad  the  power  to 
pass  the  ordinance  in  question.  It  Is  further 
agreed  that  the  city  of  Oorlnth,  prior  to  the 
adoption  of  said  ordinance,  passed  an  ordi- 
nance In  accordance  with  section  832S  of 
the  Code  of  1906,  and  have  acted  under 
same  in  so.  far  as  powers  conferred  under 
said  section  allow  It" 

W.  J.  Lamb,  for  appellants.  J.  M.  Bo<me 
and  Oonn  &  Warrlner,  for  app^ea 

Aia)ERSON,  J.  (after  stating  the  facts  as 
above).  Conceding  that  the  ordinance  in 
qneetion.  so  far  as  it  attempts  to  prohll^lt 
the  storage  of  In  toil  eating  liquors  within 
the  municipal  limits  of  the  city  of  Corinth 
for  sale  without  tSie  state.  Is  voi^  (which 
we  do  not  decide},  and  there  la  left  an  ordi- 
nance prohibiting  such  storage  for  sale  with- 
in the  state,  which  is  s^rable  from  such 
objectionable  clause  and  may  stand  alon& 
One  Is  not  dependent  on  the  other.  There 
ts  a  complete  and  consistent  ordinance,  sus- 
c^tlble  of  being  enforced,  without  the  ob- 
^tionable  proviaion.  Had  the  city  the  pow- 
er to  pass  such  an  ordinance? 

OOTinth  is  not  under  the  provisions  of 
chapter  00,  Oode  1906,  and  amendmrats 
thereto.  It  baa  a  separate  charter  of  its 
own;  but  section  3820,  Code  1906,  is  made 
part  of  Its.  charter  by  section  8441  of  the 
Ood^  and  section  8329  provides  that  mo- 
Bldiwltles  may  peas  <ndinances  prohibiting, 
within  their  corporate  limits,  the  commission 
ef  any  act  which  amounts  to  a  misdemeanor 


under  the  .laws  of  the  states  This  is  egpresa 

authority  for  the  ordinance  In  question; 
section  1707.  a  114^  and  section  1746,  c.  116, 
Acts  1006,  denounce  as  a  misdemeanor  the 
having  in  possession,  or  keying,  for  unlaw- 
ful sale,  lnt<Hdcating  liquors,  and  that  Is  er- 
actly  what  the  ordinance  does,  with  refer- 
ence to  such  liquors  so  kept  within  the  cor^ 
porate  limits  of  the  city. 

Under  our  stetote  there  can  be  no  valid, 
keying  for  sale  of  intoxicating  liquors^  ez- 
c^t  by  druggists,  for  limited  purposes  nam< 
ed  in  the  law.  The  ordinance  in  question 
excepts  from  Its  provisions  such  druggists, 
and  prohibits  the  storage  of  Intoxicants  for 
sale,  etc.,  meaning  for  unlawful  sale;  for 
there  can  be  no  lawful  keeping  for  sale  for 
any  other  purpose.  In  other  words,  the  or- 
dinance prohibits  storing  or  keeping  intoxi- 
cating liquors  within  the  limite  of  the  city 
of  Oorlnth,  for  unlawful  sale,  as  do  our  stat- 
utes. The  agreed  facte  show  that  appellante 
had  their  liquors  stored  in  the  city  of  Cor- 
inth for  sale  in  violation  of  the  laws  of  the 
stete;  that  the  only  sales  made  from  their 
warehouse  were  In  violation  of  the  laws  of 
the  state;  that  such  sales  were  made  within 
the  stete,  and  within  the  corporate  llmlte 
of  Corinth;  that  orders  were  received  from 
persons  onteide  of  the  stete,  addressed  to 
Potts  Jk  Perkins,  or  to  their  agent  Hurley, 
at  Corinth,  accompanied  with  either  express 
or  post  o£Sce  money  orders  for  the  price,  and 
on  receipt  of  such'  orders  the  liquors  were 
dellv«^  to  the  carrier  at  Oorlnth  and  ship- 
ped to  the  consignees  out  of  the  stete.  Sales 
so  made  are  sales  within  this  stete,  and  in 
violation  of  the  stetutes  thereof.  Delivery 
to  the  carrier  was  delivery  to  the  consignee. 
Pearson  v.  Stete,  66  Miss.  &10,  6  South.  243, 
4  li.  R.  A.  835;  Anglin  v.  State,  60  South. 
462. 

We  decline  to  consider  the  questions 
whether  the  ordinance  is  valid,  so  far  as  it 
prohibite  the  storage  of  intoxlcante  for  sale 
out  of  the  stete,  and  whether  appellant  was 
legally  convicted  for  a  violation  of  that  pro- 
vision; for  they  ere  not  before  the  court 
We  have  here  a  valid  ordinance,  and  the 
agreed  facto  showing  a  continuous  violation 
of  same  by  the  appellant  Hurley,  and.  fur- 
ther, that  if  the  provision  making  storage 
for  sale  out  of  the  stete  were  valid,  it  la  not 
being  violated;  for  such  agreed  facte  show 
that  all  sales  were  made  within  this  state. 

The  writ  of  prohibition  may  be  resorted 
to  In  a  proper  case  to  prevent  vexations 
prosecutions  under  a  void  ordinance,  as  held 
by  this  court  In  Crittenden  v.  BoonevtUe,  02 
Miss.  277,  45  South.  723;  but  this  Is  not  a 
case  of  that  Uud. 

Afflruied* 
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OBANT  V.  INDBPSINDSNT  QBDKB  OF 
SONS  AND  DAUOBTDES  OF  JA- 
COB et  aL   (No.  14498.) 
(Snpveme  Goort  of  MlflBbdpld.  Jane  27,  1910b) 

1.  Appeal  and  Ebecw  (|  845*)— Retibw— 
Cabg  SnBurrfED  oh  Aqbxbd  Facts. 

Id  reviewing  a  decree  in  a  case  submitted 
below  on  an  agreed  statement  of  facts,  the  Su- 
preme Court  can  look  onlj  to  the  facts  set  out 
in  sodi  statement 

EDd.  Note.— For  otitier  cases^  see  Appeal  and 
Error,  Cent.  I>ig.  |  8344;  Dec.  Dig.  k  845.*] 

2,  XirsiTBAKOE  (I  122*)— I^n  Iztbubance— As- 
nomiBNT — Benbficiabt  Without  Inbub- 

ABLE  iNTEBEaT— WaQBBINO  POUOT. 

A  life  policy  being  ralid  in  its  Inception,  its 
subsequent  assignment  by  a  change  of  benefi- 
ciary to  one  without  an  insurable  interest  was 
valid,  and  the  second  policy  issued  In  effecting 
the  change  cannot  be  held  on  these  facts  to  be 
a  wagering  policy. 

[Ed.  Note.— For  ot^r  cases,  see  Insnranoe, 
Cent  Dig.  11  lee.  167;  Dee.  Oig.  {  122.*] 

8.  INBUBAHCE  ^  693*)— Fbatebnal  Obdbb— 

By-Laws— Rbtboactxvb  Ofebation. 

By-laws  of  a  fraternal  order  can  never  be 
held  retroactive,  when  any  reasonable  coaatroo- 
tion  otherwise  is  possible. 

[Ed.  Note^FoT  other  caMs,  «m  Insnxuee, 
Cant  Dls.  i  1833;  Dec.  XMcTf  683.*] 
^  iNSmUHCE  (I  693*)— Fbateeival  Obdb^ 

Bt-Laws— Retboactivb  Ofebation. 

Though  a  new  charter  <^  a  fraternal  order 
provided  for  disposition  of  a  bmeflt  fnnd  the 
insured  should  direct-  under  the  lam  of  the  or* 
der,  and  insured  stipulated  to  abide  by  all  by- 
laws then  in  force  or  thereafter  to  be  adopted, 
by-laws  thereafter  adopted,  prohiUting  the  nam- 
ing of  a  benefldary  not  haTing  an  Insurable  in- 
terest, were  not  retroacttve^  so  as  to  invalidate 
a  prior  legal  change  in  favor  Of  such  a  bene- 
ficiary ;  provisions  in  the  constitution  that  such 
by-laws  slioold  talce  effect  and  be  in  force  on 
and  after  a  spedAed  suhseauent  date,  and  re- 
pealing all  laws  in  conflict  therewith,  being 
clearly  prospective. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1833;  Dec.  Dig.  §  CBS.*] 

A{>peal  from  Ohancei^  Court,  Warren 
County;  J.  8.  Hicks,  ChanceUor. 

"To  be  officially  reported." 

BUI  by  Hammond  Grant  against  the  In- 
dependent Order  of  Sodb  and  Dauj^teni  of 
Jacob  and  another.  From  a  decree  In  faror 
ot  defendant  Maggie  Nlcbolson,  oonq>laliiant 
aj)peal8.  Affirmed. 

Henzy,  Fox  ft  Canlsaro,  for  appeUant  T. 
D.  Marahall  and  T.  O.  Bircbett,  fw  appd- 

WHITFIELD,  a  The  original  UU  In  this 
case  was  filed  by  Hammond  Grant  against 
Oie  Indepeudoit  Order  of  Sons  and  Daugh- 
ters  of  Jacob,  and  Biaggle  Nicholson;  the 
effort  being  on  the  part  of  Hammond  Orant, 
tbe  husband  and  only  hetr  of  the  deceased, 
Maria  Grant,  to  recover  tbe  proceeds  of  an 
insurance  policy  taken  out  by  Maria  Orant 
In  this  order  for  an  amount  not  to  exceed 
$700.  ^e  order  paid  into  conrt  the  earn 
of  $50(^  to  be  contested  for  by  Maggie  Nich- 
olsmi  and  Hammond  Grant,  and  it  was  tbere- 


npon  discharged.  When  the  cam  came  on  to 
be  triad,  certain  witneBses  were  introduced 
for  the  complainant  and  examined,  hot  not 
croBB  examined  by  the  respimdait  The 
dkancellor  stated  that  he  thought  the  case 
tamed  vpm  a  pure  question  iaw,  and 
thereupon  by  agreement  <rf  counsel  on  botb 
sides  no  more  witnesses  were  Introduced, 
although  the  complainant  had  more  wltnesB- 
es  and  the  defendant  bad  wltnoasce  also, 
and  it  was  thm  and  there  agreed  tor  the 
purpose  of  the  trial  that  the  foUowlng  were 
tbe  tects  of  the  caa^  to  wit:  *miat  Ham- 
mond  Grant  had  legally  and  lawfully  niar- 
rled  Maria  Moore  (at  that  time  Blarla  Smith), 
the  insured.  In  the  year  1S83 ;  tiiat  he  lived 
with  her  several  years,  and  that  be  went 
to  New  (Cleans  on  account  of  a  jealous  qnai^ 
rel;  that  there  was  never  any  divorce  had 
between  him  and  Maria  Moore,  and  that  be 
never  afterwards  lived  with  her  as  her  hus- 
band; that  while  cnnplalnant  was  in  New 
Orleans  Maria  narried  Alex.  Moove  in. the 
year  1899;  that  while  suirrled  to  said  Mocne, 
and  while  complainant  was  In  New  Orleans, 
the  insured  took  out  a  policy  In  tKror  ot 
Moore  and  Boale  Bayle;  that  afterwards 
Maria  separated  bom  him  (huAand  No.  2; 
that  is,  Moore),  and  she  surrendered  the 
poUcy  made  out  tn  Moore's  and  Susie  Bayltf s 
favor,  and  anoth»  policy  in  favor  of  Mas- 
gle  Nicholson,  was  taken  out,  which  policy 
la  marked  'Exhibit  A*  to  answer;  that  the 
said  Maggie  Nicholson,  from  the  time  she 
was  made  beneficiary  under  the  said  policy 
and  up  to  the  time  of  the  death  of  said  in- 
sured, paid  all  dues  and  asseswnents  under 
the  said  policy;  that  the  constitution  and 
by-laws  under  which  said  policy  In  fovor  of 
Maggie  Nicholson  was  Issoed  continued  in 
forf»  until  Octobw,  1906;  that  afterwards 
a  new  constitution  and  by-laws  w«e  promul- 
gated and  adopted  on  the  25th  day  of  Octo- 
ber, 1906,  whidk  oonstltution  is  here  marked 
'Exhibit  4';  that  at  the  time  the  poUcy  was 
taken  out  in  favw  ot  defotdant  there  was 
no  restriction  in  the  by-laws  then  In  fiwce 
as  to  tbe  choice  of  beoeflciary,  as  it  aivears 
from  by-laws  of  1001,  marked  'Exhibit  2; 
but  the  following  provisions  in  the  new  cbar- 
ter  were  then  Ih  force,  -to  wit:  'Sectlim  8, 
Charter  1902.  Xo  carry  out  its  aims  and  ob- 
jects, whldi  are  diaritable  and  benerolokt, 
the  corporation  shall  have  poww  to  estab- 
lish and  maintain  a  benefit  fund,  to  be  paid 
at  or  upon  the  death  of  a  member  in  good 
standing  who  has  taken  the  d^rees  pro- 
vided by  law,  to  his  or  bet  h^rs  at  law, 
or  disposed  of  as  he  or  she  under  tbe  laws 
of  the  order  shall  direct  And  tbe  amount 
to  be  paid  on  acoonnt  ot  any  one  deaUi 
shall  be  swdi  part  ot  a  per  cairfta  assess- 
ment levied  upon  and  collected  from  the 
membtts  of  the  order  as  may  be  provided  by 
law.  But  tiie  amount  so  paid  shall  new 
exceed  the  Bum  of  two  thousand  CaDvm.* 


•For  other  esses  see  isms  topla  sad  sectiOD  NUUBBR  In  Dec  A  Am.  Digs.  1M7  to  dsts,  A  Reportsr  tadssM 


Digitized  by  Google 


MlML)  GRANT  T.  INDEPBNDBNT  ORDEB, 


BOKB  AITD  DAUaHTERS  OF  JACOa  699 


It  Is  agreed  that  the  defendant  was  not  a 
member  of  the  order,  and  had  no  actual  no- 
tice of  the  amendment  to  the  hy-IawB  and 
constitution;  that  after  the  new  constlta* 
tlon  and  by-laws  had  been  adopted  and  were 
In  force  she  continued  to  pay,  and  the  order 
continued  to  receive  from  her,  the  dues  on 
said  policy.  It  is  farther  agreed  that  the 
defendant  Maggie  Nicholson  was  no  tin  and 
no  relation  to  the  Insured,  Maria  Moore,  and 
that  she  was  not  dependent  npon  said  Insured 
or  her  estate."  The  learned  court  below,  ap- 
plying the  law  to  this  agreed  statement  of 
facts,  found  against  the  appellant,  Ham- 
mond Grant,  and  dismissed  his  bill,  and 
awarded  the  money  paid  in  by  the  order  to 
Maggie  Nicholson.  From  this  decree  the 
appellant  brings  the  case  to  this  court 

The  constitution  and  by-laws  of  the  order 
are  made  exhibits  to  the  pleadings.  The  ap- 
pellant Insists  that  the  decree  shonid  be  re> 
T^aed  for  two  reasons:  First.  Because  the 
policy  was  a  wagering  policy,  and  therefore 
void  as  against  public  policy,  though  the  blU 
makes  no  attack  on  the  policy  as  a  wagering 
contract  Second.  Because  the  poli<7  Is  gov-' 
emed,  as  It  is  Insisted,  by  the  foUowii^  pro^ 
vision  In  the  constitution  and  by-lawa  of  the 
order,  adopted  in  October,  1906,  to  wit: 
"Death  benefits  of  the  order  shall  be  paid 
only  on  the  death  of  such  members  of  the 
order  as  at  death  hold  a  financial  member- 
ahip  In,  the  order  and  leave  executed  as  re- 
quired by  the  order  on  prescribed  blanks  of 
the  order,  and  benefit  certificate  through  a 
subordinate  lodge  or  through  a  Royal  House 
of  King  David;  provided,  however,  one  by 
financial  membership  and  executed  certif- 
icates of  the  order,  both  la  a  subordinate 
lodge  and  Royal  House  of  Elug  David,  may 
have  paid  on  his  death  a  benefit  of  each  of 
said  divisions.  No  one  ahall  be  a  beneficiary 
of  any  Jacob  benefit  or  benefit  certificate 
except  a  htubantt,  a  wife,  or  some  leffoi  de- 
pendent or  dependents  of  the  member  of 
Ms  or  her  (that  Is,  the  member's)  eatate" 
—on  tbe  notion  that  this  provision  Is  retro- 
active. The  first  thing  to  be  observed  Is 
that  we  are  bound  clearly  to  look  only  to' 
those  facts  which  are  set  out  in  the  ^reed 
statement  of  facts.  If  counsel  below  have 
been  so  unfortunate  as  to  omit  out  of  this 
agreed  statement  facts  which  they  desired 
considered  by  us,  that  Is  not  a  matter  which 
we  can  hdp.  Looking  to  this  agreed  state- 
ment of  tacts,  and  the  pleadings,  we  find 
nothing  which  Indicates  that  this  policy  was 
intended  to  be  a  vragerlng  policy.  The 
agreed  statonent  of  tects  makes  Jost  this 
case,  and  nothing  more^  on  this  point:  That 
the  orUinal  policy  was  issned  in  Novmber, 
188S,  payable  to  Alex.  Moore  and  Snsle 
Bayl^  and  that  there  was  no  restriction  as 
to  tbe  bcneflclaz7  to  be  nanwd  in  the  ctm.- 
stltotlon  and  laws  of  the  order;  that  tbe 
second  policy,  parable  to  Maa^le  Micholsoa, 
vras  Issued  In  December,  1008;  and  that  Blac- 
gl«  NICtafdson  wa«  no  kin  to  Maria  Mow^ 


and  no  relation  of  hers,  and  was  not  de- 
pendent upon  het  or  her  estate.  Maria 
Moore  seems  to  have  paid  the  assessments 
and  dues  until  the  second  policy  was  issued, 
and  Maggie  Nicholson  paid  them  from  the 
time  of  the  Issuance  of  the  second  policy; 
but  there  la  not  a  hint  In  the  agreed  state- 
ment  of  facts,  or  answer,  of  any  fact  which 
shows  or  tends  to  show  any  purpose  or 
agreement  to  enter  into  a  wagering  policy. 
On  the  contrary,  it  is  plainly  manifest  from 
the  agreed  statement  of  facts,  taken  in  con- 
nection with  the  two  policies  themselves, 
that  the  original  policy  was  valid  in  Its  In- 
ception, perfectly  legal  in  all  respects,  and 
that  the  second  policy,  so  called,  was  In  le* 
gal  effect,  a  mere  assignment  of  tbe  first 
No  change  was  made,  except  to  name  a  new 
beneficiary.  In  other  words,  we  have,  look- 
ing to  the  facts  of  the  two  policies  and  to 
the  agreed  statement  of  facts,  an  original 
policy  p»fectly  valid  in  Its  inception,  after- 
wards assigned  by  a  change  of  beneficiary 
to  Maggie  Nicholson,  who  bad  no  insurable 
interest  In  the  life  of  tbe  Insured.  Now  It 
Is  settled  In  this  state  by  Murphy  v.  Red, 
64  Miss.  614,  1  South.  761,  60  Am.  Rep.  62. 
"that  It  Is  lawful  for  one  to  insure  his  own 
life,  and  after  he  has  done  so  the  policy  be- 
comes his  own,  and  there  is  no  good  reason 
why  he  may  not  sell  or  dispose  (tf  It,  as  he 
may  of  any  other  chose  In  action.  If  the 
policy  was  valid  in  Its  Inception." 

Tbe  learned  couns^  for  appellee.  In  their 
able  brief  themselves  cited  first  Cooley's 
Briefs  on  Law  of  Insurance,  p.  262,  which 
states  as  follows:  "One  of  the  most  Impor- 
tant questions  in  life  Insurance  is  whether 
a  policy,  valid  in  its  inception,  may,  In  the 
absence  of  statutory  provisions,  be  assigned 
by  the  insured  or  the  beneficiary  to  one 
having  no  Insurable  Interest  in  the  life  of 
the  insured.  The  authorities  are  In  hopeless 
conflict  on  this  point"  And  at  page  258  it 
Is  said  "that  the  weight  of  authority  is  that 
one  may  take  out  Insurance  on  his  own  life 
for  tbe  benefit  of  one  bavlog  no  insnrable 
interest  In  the  life  Insured."  And  the  same 
doctrine  Is  declared  in  Dolan  v.  Supreme 
Council  CSathoUc  Mutual  Benefit  Aseocla- 
tlon,  decided  by  the  Supreme  Court  of 
Michigan  in  1908,  reported  in  162  Mich.  266, 
116  N.  W.  383,  also  cited  by  the  learned 
counsel  for  appellee.  We  may  just  say,  in 
passing,  that  this  whole  subject  Is  reviewed 
in  a  most  complete  and  masterly  way  In  the 
learned  note  to  Metropolitan  Life  Insurance 
Co.  V.  Elisou,  8  L.  R.  A.  (N.  8.)  935.  The 
authorities  on  this  subject  are  very  ex- 
haustively collected  and  most  accurately  dis- 
criminated. We  have  this  matter  settled 
for  us  by  Muiphy  t.  Red,  and  since  there 
is  no  evidence  In  tbe  case,  in  tbe  agreed 
statement  of  facts,  wblA  must  control,  show- 
ing that  tbe  policy  was  a  wagering  policy 
as  originally  taken  out,  but,  on  the  con- 
trary, since  it  is  shown  that  it  was  a  valid 
policy  In  its  inception,  its  assignment  to 
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Maggie  Nlcholacm  wmi  Talld  under  our  laws, 
altbon^  ^  bad  no  inmrable  Intoeat  In 
tbB  life  of  Maria  Grant  We  are  of  tbe 
OBbaioOf  tSxerefore,  that  there  la  nothing  In 
tills  contention  on  this  record  ai^porttng  the 
q^wllanfa  contentl(m. 

On  the  second  propoeltlon,  the  facta  show 
the  foUowfiig  state  of  caae:  The  charter  un- 
der which  the  wlglnal  policy  waa  Issued 
contained  the  following  prorUon:  "To  es- 
tablish and  maintain  a  boiefit  fnndt"  etc., 
"to  be  paid  at  the  death  of  each  third  degree 
aembw  In  good  standing  to  his  or  hor  fam- 
U7>  or  dispose  of  aa  he  or  she  directs."  It 
la  obvkma  that  this  charter  Imposes  no  re- 
strlcdMis  whatew  aa  to  who  should  be  the 
benefldary.  This  charter  expired  by  llmlta- 
tlon  tat  October,  1902.  The  order  received  a 
new  charter^  and  in  lieu  of  the  section  above 
quoted  from  the  old  charter  the  new  charter 
provided  for  a  disposition  of  the  benefit 
fond  "as  he  or  she  should  direct  under  the 
laws  of  the  ordw."  On  tbe  let  of  January, 
180^  the  original  poU^  was  surrendered 
to  the  order,  and  the  policy  in  controversy 
here  Issued,  which  merely  changed  th»  bene- 
flclaiy,  making  Maggie  MIcbolson  the  bene* 

fldary.  On  the  day  vl  October,  190S, 

a  new  constitution  and  by-laws  were  promul- 
gated, and  under  them  a  new  provision,  here- 
inbefore fully  quoted,  waa  made,  wbidi  i^ 
Tided  that  "no  cme  shall  be  a  beneficiary  of 
any  Jacob  ben^  except  a  husband,  a  wlf^ 
or  some  legal  dflpendent  of  the  member  of 
his  or  her  estate"  The  contutlon  of  the 
appellant  la  that  tbe  chai^  made  by  the 
constitution  of  October,  1802,  whleh  contain- 
ed the  words  **under  tbe  laws  of  the  ordw 
as  tbe  laws  of  the  order  ^all  direct,"  pro- 
hibited the  naming  of  Maggie  Nicholson,  and 
**ttaat  tbe  provlston  of  the  constitution  of 
■1006  was  retroactive,  and  hence  that  Maiale 
Nicholson,  not  b^g  a  depen^nt,  etc.,  could 
not  take  under  thto  policy.  We  do  not  Oilnk 
elUiv  ot  these  contentions  Is  sound,  ^e 
by-laws  of  1906  are  manifestly  prospective, 
Budt  laws  axe  never  to  be  held  retroactive 
where  any  reasonable  oonatructlott  otherwise 
Is  possible.  We  find  In  Exhibit  4,  the  ctmstl- 
tatlon,  eto.,  adopted  in  1906,  October  24  and 
25,  at  ptLge  68,  the  followtaig:  "These  by* 
laws  shall  take  Effect  and  be  in  team  ou  and 
after  the  1st  day  of  January,  1907.  All  laws 
now  In  force,  which  are  In  conflict  with  these 
laws,  adopted  this  the  24th  and  2Bth  days  of 
October,  1908,  are  hwdty  repealed.'*  It  is 
too  plain  for  argument  under  this  article 
that  the  jffovlslons  of  the  ctmstltutlon  of 
1006  as  to  the  point  being  discussed  are 
clearly  prospective.  This  Is  not  changed  by 
the  fact  that  the  assured  stipulated  to  abide 
by  all  by-lawB  then  in  force  or  thereafter  to 
be  adopted.  This  last  proposition  Is  settied 
by  the  cases  of  Ancient  Order  of  United 
Workmoi  v.  Brown,  112  Oa.  646,  87  S.  B. 
802,  and  Wist  v.  Grand  Lodge  A.  O.  IT.  W., 
22  Or.  271,  29  Pac.  910,  29  Am.  8t  B^.  606. 
In  tbe  latter  case^  It  Is  said  Iqt  tiie  court  on 


this  point:  "It  was  contended  on  tiw  part 
of  the  4»der  that  tbe  by-law  changing  tlm 
classa  of  pmons  who  ml^t  be  designated 
as  beneficiaries  was  retroactive,  and  was  In- 
tended to  aunnl  the  appointment  of  bena- 
fldariee  previously  made,  who  did  not  belons 
to  the  dasaes  specified  In  it^  and  that  a  con- 
tract of  a  member  was  to  comply  with  and 
be  bound  laws  of  fntnre  enactment  as  tf 
they  already  existed.  But  it  is  wholly  pro- 
spective in  Ita  operation,  affecting  tho  power 
to  appoint  beneficiaries  after  it  was  passed. 
It  Implied  to  new  members,  of  course,  but 
only  to  sutib  old  members  as  changed  their 
beneficiaries  aftw  its  passage." 

On  this  point  It  Is  said  by  Mr.  Freeman,  In 
the  m<Mt  valuable  note  to  Strauss  v.  Ho- 
toal  Beserve  Association,  88  Am.  St  Repi. 
714,  aa  follows:  "Bven  wtme  a  benefit 
society  has  reserved  the  power  to  amend  its 
by-lawa,  so  as  to  affect  the  righto  ot  pre-ex- 
isting members,  a  new  by-law  or  an  amend- 
ment vrlll  not  be  Interpreted  to  be  retro- 
active in  Ito  operation,  unless  by  its  terms  It 
is  clearly  Intended  to  beiw;  but  socb  law 
'  will  be  construed  as  operating  only  on  cases 
that  come  Into  existence  after  it  was  passed. 
Wist  v.  Grand  Lodge.  22  Or.  271,  29  Pac.  610^ 
20  Am.  St  Rep.  008;  Knigtate  Templars',  etc, 
Gol  v.  Jarman,  104  Fed.  638  [44  a  a  A.  88]; 
Ancient  Ordw  United  Worionen  v.  Brown, 
112  Ga.  646,  87  S.  B).  890;  Uoyd  v.  Supreme 
Lodge,  98  Fed.  66  [88  a  C.  A.  664] ;  Roberts 
T.  CtAen,  60  App.  Div.  21^  70  N.  T.  Sukvl 
67;  Spenc»  Grand  Lodge,  28  Misc. 
147,  48  N.  T.  Supp.  680;  Cames  v.  Iowa, 
etc.,  Ass'n,  106  Iowa,  281.  76  N.  W.  688.  68 
Am.  St  Bep.  806 ;  Boxbmry  Lodge  r.  Hock- 
ing, 60  N.  J.  Law,  488,  S8  Aa  698,  04  Am. 
St  Rep.  69&  Under  tills  gmeral  role  for 
the  construction  of  statutes,  whldi  Is  held 
applicable  to  the  laws  of  a  besieflt  society, 
or  othOT  private  corporation,  the  effect  of 
amradments  to  (he  by-lawa  of  bentf  t  aocle- 
ties  has  been  materially  limited,  and  tbe 
rights  which  pre-existing  members  supposed 
they  had,  have  been  preserved.  Iaws  of  tbla 
dtiaracter  are  said  to  be  held  in  such  great 
disfavor,  and  to  be  so  genwally  cond«nned, 
that  comts  will  not  give  them  a  retroactive 
application,  unless  this  Intention  is  expressly 
declared,  or  necessarily  Implied.  Wist 
Grand  Lodge,  22  Or.  271, 29  Pa&  610;  29  Am. 
St  Rep.  60S.  The  mere  fact  that  a  member 
agrees  to  cmnply  vrith  all  laws  of  the  order 
which  may  be  subseqnentiy  aucted  In  no 
manner  altos  the  rule  that  snch  laws  ahould 
be  given  a 'proq»ectlve  operation.  In  the  ab- 
BOice  of  a  clear  Intent  Out  th^  staonld  act 
retrospectively.  Ancient  Order  United  Work- 
men T.  Brown,  112  Ga.  646^  87  8.  B.  890; 
Wist  T.  Grand  Lodge,  22  Or.  271,  29  Paa  610^ 
29  Am.  St  Rep.  008.  Unless  (here  are  Im- 
perative reasons  which  require  a  retroactive 
application  ot  an  amokded  by-law,  it  wiU  not 
be  given.  Knights  l^plara',  etc,  On,  t.  Jai^ 
man.  104  Fed.  688  [44  a  a  A.  9S\,^ 

In  Knights  Tsmplars*,  etc.,  t.  Jarman,  18T 
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U.  8.  aOS,  28  Sap.  Ct  Ul,  47  L.  Bd.  188, 
It  l8  aald  on  this  p<diit:  "Wm  the  act  of 
1887  man  amMffDOiu  Uum  It  is  as  to  Its 
apidlcatloa  to  past  traiuactions,  wo  sbonld 
atlU  be  diapoeed  to  B.pB>ly  tbe  cardinal  rule  of 
coDBtractton.  that  where  the  lansaage  of  an 
act  woold  bear  two  Interpretattona  equally 
obTiooi^  that  one  which  Is  Clearly  In  acetwd- 
ance  wMi  the  provisions  of  the  constitution 
Is  to  be  prtfored."  In  Oofdey's  Briefs  on 
Insurance^  vol.  1,  p.  710,  It  Is  said:  "But 
eren  under  such  an  agreement  [one  to  be 
bound  by  laws  macted  In  the  future]  It  la 
obvlouB  l^t  the  memb«8  will  not  be  bound 
by  sudi  laws  as  indicate  on  their  fkee  that 
th^  apidy  (Hily  to  certificates  thueaftar  to 
be  Issued"— citing  the  case  we  have  Just 
above  quoted  from  In  187  U.  S.  2QS,  23  Sup. 
Ct.  Ill,  47  I*.  Ed.  180;  and  this  Is  the  prln. 
dple  which  we  think  (Nearly  applies  here. 
It  could  not  reasonably  have  been  the  pur* 
pose  of  the  constftntitHi  and  by-laws  of  1906 
to  apply  to  a  chaiUEe  of  beneficiary  In  the 
case  of  certiflcates  Issued  prior  to  the  pas- 
sage of  said  nmstltutiou  and  by-laws.  And 
on  page  70C  of  the  same  anthorlty  It  Is  said: 
-The  legfdatlTe  acts  of  a  mutual  Iseneflt  as- 
sociation are  presumed  to  be  Intended  to 
operate  proepectiTely  only,  and  wlD  not  be 
given  a  retroactive  operation,  imless  tiiere 
are  imperative  reasons  demanding  such  con- 
struction"— dttng  a  number  of  authorities. 

Nor  does  the  provision  of  the  constitution 
and  laws  of  1908  Opage  41  of  Bxhibit  ^  at 
all  affect  this  construction.  That  provision, 
taken  In  ctmnectlon  with  the  other  provi- 
sions of  the  consUtution  and  by-Isws  of  1906, 
dearly  shows  that  they  are  prospective  whol- 
ly, and  in  no  way  affect  the  cerUfieate  Is- 
sued to  Haggle  Nlchdeon  before  their  pas- 
sage^ It  becomes  unnecessary,  In  view  of 
the  fact  ttiat  we  hold  these  provisions  in  the 
constitution  of  1906  to  be  prospective  only, 
to  discuss  the  question  whether.  If  they  had 
been  meant  to  be  retroactive^  they  could  be 
held  to  be  reasonable  and  valid.  On  that 
point  the  following  authorities  may  be  prof- 
itably consulted :  See,  specially,  Dodwall  v. 
Supreme  CouncU.  etc.,  196  N.  T.  40G,  89 
N.  B.  107S,  and  Wrigbt  v.  Kntgbts  of  Macca- 
bees, etc.,  196  N.  Y.  391,  89  N.  E.  1078;  Mod- 
em Woodmen  of  America  v.  Wleland,  109 
HI.  App.  840;  Ckwiey'a  Briefs  on  Insurance, 
710  et  seq.,  especially  paragraph  1,  page 
711,  and  paragraph  N,  p.  716.  and  paragraph 
O.  p.  718;  Wist  V.  Grand  Lodge  A.  O.  U. 

22  Or.  271.  29  Pac.  610,  29  Am.  St  Rep. 
0Q6 ;  and  most  particularly  see  the  very  val- 
uable note  to  Straws  v.  Mutual  Reserve 
Association,  88  Am.  St  Bep.  70f^  and  the 
main  case  to  which  the  note  is  appended, 
and  Stewart  v.  Lee  Mutual  Fire  Ins.  ABs'n, 
64  Miss.  409,  1  South.  748,  In  harmony  with 
the  StrauH  Case  In  126  N.  G.  971.  36  S.  E. 
8S2.  54  li.  R.  A.  606,  83  Am.  St  Rep.  699; 
Spencnr  v.  Onnd  Lodge,  etc.,  22  Misc.  Rep. 


147,  48  N.  Y.  Sopp.  680^  afllimod  In  S8  App. 
Dlv.  627»  6S  N.  Y.  Supp^  1146.  In  the  case 
of  Ward  t.  David  and  Jonathan  Lodge,  90 
Miss.  116,  48  South.  802,  no  property  riglit 
vras  affected  lay  the  amendment  In  the  caae 
of  Domea  v.  Supreme  Lodge,  76  Miss.  406. 473, 
23  South.  191,  tt  wlU  be  seal  in  the  brief  of 
the  learned  counsel  for  appellee  fliat  the 
deceased  Insured  was  not  a  member  of  the 
endowment  rank  when  the  suicide  amend- 
ment was  adopted,  and  did  not  make  his 
first  applloatlink  for  munbership  until  Febru- 
ary 8,  1894,  more  than  one  year  after  the 
adoption  (tf  Oie  amendment  ^e  fact  that 
the  amendment  was  the  law  of  the  order  be- 
fore he  became  a  member  of  the  endowmmt 
rank,  makes  a  very  dlflbresit  case  from  ttiis 
on& 

The  constitution  and  by-laws  of  1906  In 
this  case  affected  only  those  members  who 
became  such  after  the  adoption  of  said  ccm- 
Btltutlon  and  liy-lavrs. 

PMt  CURIAM.  The  above  opinion  Is 
adopted  as  the  opinion  of  the  court;  and, 
for  tbe  reasons  therein  stated,  the  decree  Is 
affirmed. 


WBSTEBN  UNION  TELEGRAPH  CO.  T. 

MILLER.    (No.  14.268.) 
(Supreme  Court  of  Mississippi.   Jane  13,  1010. 
Suggestion  of  Error  Overmled  July  4.  1910.) 

Teleobaphs  and  Telephones  (t  69*)— Delat 
IN  Tbanshibbioh  or  Mssbaqb— Punitive 
Dauaqes. 

In  an  action  Cor  delay  In  tbe  tranamission 
of  telegrams,  where  actual  damages  were  not 
claimed,  and  the  evidence  showed  that  tbe  de- 
lav  was  due  to  a  strike,  plaintiff  was  not  en- 
tfued  to  recover,  thoagh  defendant  may  have 
Iwen  negligent  'in  failing  to  telephone  the  mes- 
sages over  long-distance  telephones,  or  place  a 
special  delivery  stamp  thereon  if  sent  by  mail ; 
the  party  not  being  entitled  to  punitive  dam- 
ages, in  the  absence  of  malice,  fraud,  oppres- 
sion, or  willful  wrong,  or  such  wanton,  reckless, 
or  grossly  careless  conduct  aa  is  equivalent 
thereto. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Talephonea,  Oent  Dig.  |  71;  Dec  Dig.  | 
69.*] 

Appeal  from  Circuit  Court  Newton  Coun-  • 
ty;  J.  R.  Byrd,  Judge. 

Action  by  Mrs.  J.  H.  Miller  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  in  favor  of  plaintiff,  defuidant 
appeals.   Reversed  and  remanded. 

J.  B.  HarrJa  and  R.  8.  Hall,  for  app^hmt 
Jesse  P.  Jones  and  Flowers,  Fletcher  ft  Whit- 
field, for  appellee. 

SMITH,  J.  Aiv^ee  Instituted  suit  In  fhe 
court  below  to  recover  from  appellant  puni- 
tive damages  for  delay  In  the  delivery  of  two 
telegrams,  alleged  to  have  been  occasioned 
by  tb9  willful  and  wantm  negligence  of  ap- 
pellant   No  acttul  damages  wore  claimed. 
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From  tbe  jadgment  awarding  the  sum  of 
$1,000,  this  appeal  1b  taken. 

On  the  SOtfa  da7  of  September,  1907,  ap- 
pellee was  living  In  Newton,  Miss.,  and  her 
mother  was  realdlng  in  Somerset,  K7.,  with 
Lnther  R.  Robinson,  her  son  and  appi^lee's 
broths.  On  the  morning  of  said  day  Rob- 
inson (delivered  the  following  telegram  to 
appellant's  agent  at  Somerset  for  transmis- 
sion to  appellee :  "Mother  Is  very  sick.  She 
wants  yon  to  come.  Wire  me  when  you 
start"  Mrs.  Robinson  died  about  3  o'clo<di 
the  next  morning,  and  about  9  a.  m.  of  that 
day,  October  1st.  Robinson  delivered  anothw 
tele^am  to  appellant's  agent  for  transmis- 
sion to  appellee;  the  same  being  as  follows: 
"Mama  Is  dead.  Come.  Wire  immediately." 
At  this  time,  and  for  some  time  prior  thereto 
and  thereafter,  there  was  a  general  strike  oh 
among  appellant's  employes,  and  It  was  hav- 
ing great  difficulty  In  conducting  Its  bosliiess. 
Robinson  knew  of  this  fact,  but  states  that 
the  operator  advised  him  that  he  thougbt  he 
would  be  able  to  get  the  message  through. 
There  are  several  relay  stations  between 
Somerset  and  Newton,  one  of  which  Is  Jack- 
son, Miss.  The  flrst  telegram  was  received 
at  Jackson,  Miss.,  at  4  p.  m.,  S^tember  30th, 
and  the  second  at  12:53  p.  m.,  October  Ist 
At  this  time,  on  account  of  the  strike  among 
the  telegraph  operators,  most  of  the  work 
of  receiving  and  transmitting  messages  at 
Jackson  was  being  done  by  the  manager  of 
that  office,  and  these  two  messages  were 
handled  by  him.  On  account  of  Interfer^ce 
with  Its  wires  by  Its  operators  who  were  on 
strike,  and  by  others  not  on  strike  but  In 
sympathy  therewith,  the  company  had  prac- 
tically abandoned  any  attempt  to  use  its 
wires  on  the  Alabama  &  Vlcksburg  Railroad, 
on  which  Newton  was  situated,  and  was 
then  forwarding  Its  messages  by  mail.  No 
attempt  seems  to  have  been  made  to  forward 
these  messages  by  wire,  the  testimony  of 
appellant's  manager  relative  thereto  being 
as  follows :  "Before  that  I  had  tried  so  often 
on  the  Alabama  &  Vlcksburg,  and  was  dis- 
turbed 80,  and  there  was  such  language  used, 
I  gave  It  up  altogether.  The  commercial  wire 
stood  open  nearly  every  minute  from  the  be- 
ginning of  the  strike  until  it  closed.  I  tried 
on  several  occasions  to  see  where  the  trouble 
was,  and  as  fast  as  I  would  get  it  straight- 
ened ont  between  two  or  three  stations,  and 
get  the  wire  In  good  condition,  the  wire 
would  be  opened  somewhere  else  on  the  line, 
and  finally  I  gave  it  up  as  a  bad  job  and  quit 
trying.  As  to  the  railroad  wires,  the  moment 
we  broke  In  and  signed  our  office  call,  the 
railroad  operators  recognized  that  we  were 
the  commercial  office,  and  would  start  to  in- 
terfering with  the  circuit,  so  the  outcome  of 
It  was  we  could  do  nothing."  Ai^ellant 
■ometlmeg  oaea  the  wires  of  the  railroad  com- 


pany in  transmitting  its  messages.  Upon  re- 
ceipt of  these  messages,  one  copy  thereof  was 
mailed  to  appellee,  and  one  copy  was  mailed 
to  app^lant's  agent  at  Newton.  It  does  not 
appear  from  the  evidence  when  these  mes- 
sages were  deposited  in  the  mall;  bat  tbe 
flrst  one  was  received  by  appellant  at  8 
o'clo<&  on  the  morning  of  October  1st,  and 
the  second  at  11  o'clock  on  the  morning  of 
October  2d;  appellant's  agent  at  Newton  In 
each  Instance  t^^honlng  her  tbe  contents 
of  his  message  before  she  obtained  hers  from 
the  post  office.  When  she  received  the  last 
message,  it  was  too  late  for  her  to  attend  ber 
mother's  funeral. 

At  the  dose  of  the  evidence  a  peremptory 
Instruction  was  requested  by  appellant,  and 
refused.  This  Instruction  ought  to  have 
been  given.  Th^e  was  no  evidence  from 
which  the  Jury  could  have  inferred  that  tbe 
delay  In  delivering  the  telegrams  was  char- 
acterized by  malice,  fraud,  oppression,  or 
willful  wrong,  evincing  a  disregard  of  tbe 
rights  of  others,  or  by  such  wahton,  reckless, 
or  grossly  earless  conduct  as  is  equivalent 
thereto.  A  wrongful  act,  to  which  punitive 
damages  are  applicable,  must  not  only  be 
done  with  a  knowledge  of  its  wrongfulness, 
but  must  be  characterized  by  one  or  more  of 
the  above  elements.  Railroad  v.  Marlett,  78 
Miss.  872,  29  South.  62 ;  Cocke  v.  Telegraph 
Co.,  34  Miss.  380,  36  South.  392.  The  delay  in 
delivery  was  caused  by  the  strike  then  on 
among  the  employes  of  aiH>ellant,  and  these 
telegrams  were  handled  In  the  same  manner 
that  all  other  business  of  this  character  was 
then  being  necessarily  handled  by  the  appel- 
lant. Including  the  mailing  of  the  telegrams 
at  JadESon. 

It  is  said  that  the  appellant  could  have 
tel^honed  the  messages  over  the  long-dis- 
tance telephone,  and  that,  If  sent  by  mail, 
a  special  delivery  stamp  should  have  been 
placed  on'  the  envelope  containing  same. 
Granting  that  appellant  was  negligent  in  not 
using  one  or  the  other  of  these  means  in  for- 
warding the  telegrams,  as  to  which  we  ex- 
press no  opinion,  negligence  alone,  as  herein- 
before stated,  win  not  warrant  the  imposi- 
tion of  punitive  damages.  As  was  said  by 
this  court  In  Telephone  Co.  v.  Baker,  8S 
Miss.  492,  87  South.  1013:  "E>very  legal 
wrong  entitles  the  party  injured  to  recover 
damages  sufficient  to  compensate  for  the  in- 
5ary  inflicted,  but  not  every  legal  wrong  en- 
titles the  injured  party  to  recover  exemplary 
damages.  Punitive  damages  are  allowed,  not 
solely  nor  (dilefly  for  the  braeflt  of  the  par- 
ticular Individual  Injured,  but  are  awarded 
on  the  well-established  principle  of  law  that 
they  may  have  a  deterrent  effect  and  pro- 
tect the  general  public  against  a  repetition  of 
similar  otFensee." 

Reversed  and  remanded. 
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ALABAMA  *  V.  BT.  CO.  t.  QBOOUB. 
(No.  14^) 
(Snpteme  Gmrt  of  UiMlMlppl  Jane  27,  ISIO.) 

1.  NSGLIOEKOI   (I  121*)— EVIDEWOK— BtTBDSIf 

ov  Pbocv— "Hb8  Ipsa  Loquitur." 

The  rationale  of  the  doctrine  of  "res  Ipsa 
loquitur"  la  that  in  some  cases,  the  very  na- 
tnn  of  the  acdoent,  of  itself  and  througu  the 
presomptfoD  It  carries,  supplies  the  reqalrite 
proof,  and  it  applies  when,  onder  the  circom- 
•tanees,  the  acddent  preenmably  wonld  not 
have  baivened  if  due  care  had  been  exercised. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Oent  Diff.  II  218,  22S ;  Dec  Dig.  |  121.^ 

For  other  definitions,  see  Words  and  Phrases, 
ToL  7,  ppb  ai8«-61S9;  toL  8;  p.  7787.] 

2L  NEOUOHIOI   (I  121*>-BVIDBN0K— BURDKM 

or  Fboop— Rb8  Ipsa  Loquitur. 

The  essential  import  of  the  doctrine  of  res 
Ipsa  loquitur  is  that  on  the  facts  proved  pialn- 
off  hat  made  out  a  prima  fade  cas^  without  di- 
rect proof  of  negligence. 

[Ei.  Note.— For  other  cases,  see  NegltgeDce, 
Cent  Dig.  18  218,  225;  Dec.  Dig.  |  121.*] 

8.  MAnxB  AHD  Sebtaut  (I  265*)— Injuries 
TO  Sbrvaht— Pbesuuftion  op  Nbouoencb 
— Bb8  Ipsa  Loquitub. 

The  maxim  *  res  ipsa  toquitur"  applies  as 
between  master  and  servant,  sabject  to  snch 
modification  as  necessarily  results  from  the  sub- 
sidiaiy  nilea  governing  the  relationship,  such  as 
assumption  of  risk,  the  fellow  servant  rule,  etc. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Samuit,  Cent  Dig.  |  881;  Dec.  Dig.  |  265.*] 

4.  Mabkb  aud  Sebvant  (H  103,  20ft*V-SAn 
Placb  to  Work— Dblboation  ov  Duty— 
AssuicPTioiT  or  Bisk. 

The  duty  to  furnish  a  safe  place  to  work 
cannot  otdinari^r  he  delegated  to  fellow  serv- 
ants, and  the  risk  relative  thereto  la  not  ordi- 
narily assumed. 

{EA.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  ITS,  ^1;  Dec.  Dig.  |S 
103,  20a*l 

&  NBOLIOBITCB  (I  136*>— QtTBOTIORS  FOR  JUBT. 

Whether  the  accident  would  have  ordinari- 
ly happened,  had  doe  care  been  exeidsedt  should 
generally  be  left  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  IS  277-353 ;  Dec.  Dig.  |  m»] 

ft.  Nboliobncb  (I  121*)— Pbesuuptioh  fbou 

Accideni^Pbima  Facie  Case. 

Where  it  is  manifest  that  the  accident 
would  not  have  happened,  had  due  care  been 
exerciaed,  negligence  is  presumed  as  matter  of 
law,  and  proof  of  the  accident  is  sufficient  to 
make  a  prima  facie  case,  and  to  require  defend- 
ant to  meet  the  case  thus  made. 

[Ed.  Note.— For  other  cases,  oee  Negligence, 
0«it  Dig.  11218^225;  Dec.  Dig.  |  121.'] 

7.  NEQUGEIfOE  (I  121*)— -BURDBIV  OF  PBOOI^ 

Extent— Etfict  or  Protino  Accident. 
Though  proof  of  the  accident  is  sufficient 
to  make  a  prima  facie  case  of  negligence,  the 
burden  of  proof  is  on  plaintiff  Hironipioiit  the 
trial,  and  does  not  shift  to  defendant  when 
plaintiff  makes  out  such  a  case. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  218,  225;  Dec.  Dig.  |  IZI*} 

&  Nbquobncb  (1 188*)— Action  fob  InjuBiBa 

— iNaTRUCTlOHS— BUBDEN  OE  PbOOP. 

In  an  action  tor  ioinry  to  a  servant,  where- 
in die  maxim  "res  Ipsa  loquitur"  applied,  an  in- 
■tmctioD  that  the  burden  was  on  defendant  to 
rebut  the  presumpti<m  of  negligence  in  sudi  case 
was  Intended  only  to  mean  that,  when  plaintiff 
by  aid  of  such  preaumption  made  out  a  prima  fa- 


de case.  It  thereupon  devolved  on  defendant  to 
meet  or  rebut  it  by  evidence  showing  reasonable 
care,  and  when  taken  in  connection  with  other 
instructions,  charging  that  the  burden  of  proof 
was  on  plaintiff  and  that  he  must  prove  the  ma- 
terial allegatlonB  of  the  declazation  by  a  pre- 
ponderance of  the  evidence,  it  could  not  have 
misled  the  Jury  as  to  which  par^  had  the  bur- 
den     proof.  ■ 

[Ed.  Note.— Fbr  other  cases,  see  NeriIg«noe, 
Gent  Dig.  I  850 ;  Dee.  Dig.  |  13&*] 

0.  Evidence  (8  90*)— MKANnca  or  "Burden" 

AND  "BUBDBN  OF  PROOF." 

The  term  "burden,"  or  ."burden  of  proof," 
Is  frequentlj;  used  to  signify  the  burden  of 
meeting  a  prima  fade  case,  rather  than  the  bur^ 
den  of  producing  a  preponderance  of  evidence. 

lEA.  Note.— For  other  cases,  see  Bvldence^ 
Cent  Dig.  |  112 ;  Dec  DigTlW).* 

For  other  definitions,  see  Words  and  Phraaes, 
vol.  1,  pp.  904-907;  vol.  8*  p.  7595.1 

10.  Nboliqenob  (S  121*)— Res  Ipsa  Loquitur 
—When  Doctbinb  Available. 

The  doctrine  of  res  Ipsa  loquitur  is  avail- 
able in  a  case  wherein  the  declaration  Is  fOr 
specific  acts  of  negligence  and  no  count  charges 
negligence  generally :  but  it  is  limited  to  a  pre- 
smnptioo  of  the  negligence  charged,  which  pre- 
BumptiMi  defendant  is  called  on  to  lebnt  by  ev- 
idence ot  doe  care  aa  to  the  matter  complain- 
ed of. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Gent  Dig.  H  218,  22S ;  Dec.  Dig.  |  121.*] 

11.  Tbial  (I  296*)  —  Instructions  —  E<bbob 
Gdbkd  bt  Otheb  Instruction  Given. 

Error  in  an  Instruction,  Id  not  limiting  to 
specific  acts  of  negligence  chained  the  burden  of 
meeting  a  prima  fade  case  made  by  proof  of 
the  accident,  is  cured  by  another  instruction  not 
to  consider  any  evidence  on  the  subject  of  neg- 
ligence except  that  vpecificaUy  charged  in  the 
declaration. 

iBd.  Note.— For  other  cases,  see  Trial,  Cent 
{.  S  709;  Dec.  Dig.  |  206>] 

Appeal  from  Circuit  Court,  Warren  Conn* 
ty;  Jno.  N.  Bnab,  Judge; 

Actl<m  by  D.  H.  Oroome  against  the  Ala- 
bama &  Ticksbnrg  Bailway  Company  for  per- 
sonal injuries.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

McWllUe  ft  Thompson  and  Hlrsh,  Dent  ft 
Landau,  for  appellant  S.  5.  Hudson,  for  ap- 
pellee 

SMITH,  X  Antellee,  an  oiqiloy^  of  ap- 
pellant, in  tbe  discbarge  of  bis  duty  as  sncb, 
stepped  off  of  a  train  of  cars  of  appellant  up- 
on a  platform  extending  om  a  ditch,  and 
between  a  side  and  main  track  of  the  rail- 
road. Wben  he  aUiffge&  upon  the  plonk  walk, 
it  gave  way  with  him,  and  threw  him  against 
tbe  moving  cars,  reeulttng  in  the  injury  c<hd- 
plained  of.  Appelant  himself  made  no  spe- 
cial examination  of  tlie  cause  of  tbe  giving 
way  of  the  plank  walk,  but  stated  that  it 
must  bsTe  been  rotten,  or  broken,  or  not  nail- 
ed. One  witness  stated  that  tlie  plank  and 
slU,  or  sleeper,  on  wbleb  same  rested,  were 
not  nailed,  and  that  that  was  tbe  cause  of  the 
giving  way.  Anotbo?  witness  testified  tb&t 
the  platform  did  not  exactly  "cover  the  hole 
It  was  intended  to  covw.**  and  that  it  vras 
not  much  of  a  platform;  that  part  of  it  rest- 
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eA  on  fhe  gronnd,  and  juirt  of  It  did  not  rest 
on  anything.  The  brl^  balld»  and  inspect- 
or of  appellant  teaUfles  that  the  platform  was 
carefuUy  conatrocted  oat  of  sound  timber, 
well  nailed  down,  and  Inspected  dally,  and 
that  no  defect  was  discoverable  therein ;  that 
the  giving  way  of  the  platfo^  was  caused 
by  the  breaking  of  one  of  the  allla,  a  piece  of 
2x6  timber;  that  he  did  not  make  a  "close 
examination,  bat  It  was  a  sound  piece  of 
timber — It  had  not  been,  there  very  long." 
From  a  Judgment  awarding  damages  to  ap- 
pellee, this  appeal  la  taken. 

The  allegation  of  negligence  contained  In 
the  declaration  la  as  follows :  "Plaintiff  st^ 
ped  from  the  switchboard  of  defendant'a  en- 
gine to  the  plank  walk  of  said  trestle  for  the 
purpose  of  switching  cars  for  the  company 
at  the  point,  and  on  account  either  of  the  roti 
ten  condition  of  the  plank  walk,  or  the  fact 
that  It  was  not  nailed,  which  covered  the 
trestle,  same  gave  way,"  etc.  'Therefore 
your  plaintiff  avers  that  on  account  of  the 
willful,  gross,  and  careless  n^Ugence  of  said 
eompany  in  falling  to  keep  the  trestle  and 
ways  and  means  and  appliances  thereto  be- 
longing in  proper  repair,  and  operating  Its 
trains  at  such  rates  of  speed  In  said  city," 
etc.  One  of  the  Instructions  granted  appel- 
lee, the  granting  of  which  Is  assigned  as  er- 
ror, is  as  follows :  "The  court  Instructs  the 
jury,  for  plaintiff,  that  the  law  In  this  case 
presumes  that  plaintiff's  injury  resulted  from 
a  negligent  failure  of  def^dant  company  to 
furnish  a  safe  and  secure  platform  at  the 
place  where  plaintiff  was  hurt  Hie  burden 
is  upon  defendant  to  rebut  this  presamptlon 
by  evidence  that  It  exercised  reasonable  care 
to  build  and  maintain  said  platform  In  a  safe 
condition  for  the  use  of  Its  employ^.  The 
jury  la  the  sole  judge  of  the  weight  of  evi- 
dence ;  and  If  the  jury  do  not  believe,  from 
the  evidence,  that  defendant  exercised  rea- 
sonable  care  to  maintain  aald  platform  in  a 
safe  and  secure  condition,  0ien  thffjr  will  find 
verdict  for  plaintiff." 

This  InBtmctlon  la  based  upon  the  maxim, 
"Rea  Ipsa  loquitur"  <the  thing  speaks  for  It- 
stiO>  7he  rationale  of  thla  doctrine  is  tha^ 
In  "some  cases,  the  very  nature  ot  the  ac- 
cident, of  itself  and  tfarongh  the  presumption 
It  carries,  supplies  the  requisite  proof."  It 
Is  applicable  "where,  undei'  the  circumstances 
shown,  the  acddoit  presumably  would  not 
have  happened  If  due  care  had  been  exer- 
cised." Its  essential  import  la  that,  on  tiie 
facts  proved,  the  plaintiff  has  made  out  a 
prima  fade  case,  without  direct  proof  of  neg- 
ligence." Labatt,  Master  and  Semnt,  vol. 
2, 1  634.  There  seems  to  be  considerable  con- 
flict, and  some  confusion,  among  the  ded- 
sioDB  of  various  courts  r^atlve  to  the  appli- 
cation of  thla  "">Tifii  aa  between  master  and 
servant  Without  attempting  to  review  the 
same,  we  deem  It  sufficient  to  say  that  we 
think  the  true  role  is  that  the  maxim  does  ap- 
ply as  between  master  and  servant  (Railroad 
T.  Hicka,  91  Hlsa.  86%  46  South.  38^,  aahject 


to  such  modlflcatlan  as  neceaaarlly  reaolta 
from  the  subsidiary  rules  governing  this  re- 
lationship, aucb  as  assumption  of  risk,  the 
fellow-eervant  rule,  etc.  In  the  case  at  liar 
none  of  theee  anbaldlary  rules  Interfcn  wlUi 
the  application  of  the  for  the  reason 

that  the  accident  was  caused  by  a  defect  In 
the  walk,  or  platform,  furnished  by  the  mas- 
ter to  the  aervant  upon  which  to  work.  The 
dnttes  of  the  master  reUttve  to  fnmlSUiK 
the  servant  a  safe  place  In  which  to  work 
cannot  ordinarily  be  delegated  to  fellow  serv- 
ants, and  the  risk  relative  thereto  Is  not  suCh 
as  is  ordinarily  assumed  by  the  servant  See 
exhaustive  review  of  authorities  contained  in 
notes  to  Fitzgerald  v.  Southern  1^.  Oo.,  6  L. 
R.  A.  (N.  S.)  337,  and  Byers  T.  Canwgle  Bbeei 
Co.,  16  L.  B.  A.  (N.  S.)  214. 

Hie  form  of  the  Instruction,  however,  has 
given  us  considerable  difficulty.  It  presses 
the  maxim  to  the  full  limit  of  its  application, 
and  in  a  large  number  of  cases  would  prob- 
ably constitute  reversible  error.  Generally 
the  fact  as  to  whether  the  accident  would 
have  ordinarily  happened,  had  due  care  been 
exercised  by  the  defendant,  should  be  left  to 
the  determination  of  the  jury.  In  this  case, 
however,  that  fact  la  manifest  and  it  was 
unnecessary  to  submit  same  to  the  jury.  The 
presumption  of  n^ligence,  therefore,  arose 
as  a  matter  of  law,  and  was  auffldent  to 
make  out  a  prima  fade  case  for  aiq^ellee,  and 
to  require  appellant  to  meet  the  prima  fade 
case  thus  mad&  Potera  t.  City  of  Brook- 
haven,  49  South.  617.  The  burden  of  proot, 
hdwever,  was  on  appellee  throughout  the  tri- 
al, and  never  shifted  to  appellant  except  In 
the  sense  that  such  burden  Is  said  to  shift 
from  the  plaintiff  to  defradant  when  the 
former  has  made  out  a  prima  fade  case.  By 
thla  Instruction  the  jury  were  charged  that 
the  burden  is  upon  the  defendant  to  rebut 
this  presumption  by  evidence,  etc. ;  and  It  Is 
ai^ed  that  thereby  the  burden  of  proof, 
with  all  which  that  term  ordinarily  Implies, 
was  shifted  to  the  defendant  But,  as  we 
have  Just  stated,  when  appellee,  by  the  aM 
of  the  presumption  of  n^llgence  arising  un- 
der the  maxim,  had  made  out  a  prima  fade 
case,  It  thereupon  devcdved  upon  defendant 
to  meet  or  rebut  thla  prima  fade  case 
evidence  that  It  exercised  reasonable  care^ 
This  was  all  that  the  Inatmction  was  Intend- 
ed to  mean,  and  when  taken  In  connection 
with  other  Instructions,  which  charged  the 
Jury  that  the  burden  of  proof  was  upon  tlie 
appellee,  and  that  he  muat  prove  the  mi- 
terial  allegatlona  of  the  dedaratltm  1^  a  pre- 
ponderance of  tlie  erldenoBb  it  could  not  have 
misled  the  Jury. 

As  was  said  by  the  California  court  in  Cody 
V.  Market  St  Ry.  Co.,  148  GaL  93,  82  Pac. 
067:  "The  term  'burden.'  or  'bnrden  of 
proof,*  is  frequently  used  to  signify  simply 
the  burden  of  meeting  a  prima  fade  caaab 
rather  than  the  burden  of  producing  a  pre- 
ponderance of  evidence,  and  as  nsed  in  tlw 
instruction  In  qoeetlon  Imported  nothing 
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more."  Se^  also,  note  to  dereland  t.  Had- 
ley,  16  L.  R.  A.  (N.  8.)  627,  wherein  the  an- 
notator,  after  an  extenatve  review  of  the  aa- 
thorltleB,  naya,  at  page  581 :  "An  Instmctlon 
which  merely  Informa  the  Jnry,  In  a  case  to 
which  the  doctrine  of  res  ipsa  logaltiir  la  ap- 
plicable, that  the  harden  of  proof  is  upon  the 
defendant,  witboot  explaining  or  qnallfylD< 
the  phrase  'burden  of  proof,*  la  donbtless  ob- 
jectionable from  a  technical  point  of  View; 
tnt  the  courts  are  loath  to  base  a  rereraal 
upon  it,  unless  It  goes  further  and  Intimates 
that  the  burden  is  upon  the  defendant  to  dls- 
proTe  negligence  by  a  preponderance  of  eri- 
denoe."  But  It  is  said,  that  when  a  plaintiff 
has  sought  hj  his  declaration,  as  In  the  case 
■t  bar,  to  recover  because  of  specific  acts  of 
n^ligence^  and  In  no  gount  has  diarged  neg- 
ligence  generally,  the  doctrine  of  res  ipsa 
loquitur  cannot  be  availed  of.  It  Is  true  that 
a  plalntUf  must  recover  upon  the  case  made 
by  his  declaration;  but  it  does  not  follow 
therefrom  that,  when  he  allies  spedflc  acts 
of  negligence,  the  maxim  has  no  application. 
In  such  case  the  maxim  applies,  and  the  pre- 
sumption of  negligence  arises;  but  it  is  lim- 
ited to  a  presumption  of  the  neglU^nce  charg- 
ed lb  the  declaration,  which  presumption  the 
defendant  is  called  on  to  r^ut  by  evidence 
that  due  care  was  exercised  with  reference  to 
the  matter  complained  of.  Palmer  Brick  Co. 
T.  Chenall.  119  Ga.  8&7,  47  6.  D.  829. 

The  broad  language  of  this  Instruction  was 
necessarily  limited,  and  any  error  therein 
cored,  by  Instmctlon  No.  4,  granted  appel- 
lant, which  Is  as  follows:  "The  court  In- 
structs the  Jury  that  they  must  not  consider 
any  evidence  on  the  subject  of  any  alleged 
n^IIgence,  exc^t  the  negligence  spedflcally 
charged  in  the  declaration." 

The  court  below  committed  no  error  with 
reference  to  the  other  matters  complained  ot, 
smd  its  judgment  Is  therefore  affirmed. 


BOBINSOX  V.  BOOGAN.  (No.  12,714.) 

{Bi^eme  Court  ot  MIsslBBippi.   June  1,  1907. 
Suggestion  of  F)iTor  (^rerruled  June 
22.  1007.) 

1.  FOBCZBU  BlTTBT  AKD  DETAINKB  ({  9*>- 

Obouros  or  Action. 

One  cannot  invoka  the  remedy  of  unlawful 
entry  sod  detainer,  onlsss  he  has  been  deprived 
of  tne  possession  of  ths  land  sought  to  be  re- 
covered Dy  It. 

[ESd.  Note.— For  other  caaes,  see  Fordble  En- 
try and  Detainer,  Omt.  Dig.  |  87;  Dee.  Dig. 
«&■•] 

2.  FoaoiBU  BUmr  ahd  DsTAXirD  (|  17*)— 

LnciTATIONS. 

A  ri^itfol  owner  of  land,  deprived  of  the 
poeseadoD  thereof  by  another,  cannot,  under  the 

a>reas  proririons  of  Code  1906,  I  6039,  main- 
n  unlawful  entry  and  detidner.  unless  the 
«ctioa  Is  bKnigbt  within  a  yaar  afta  his  depriva- 
tion ot  posiesrion. 

[Ed.  Note.— For  other  cases,  see  Fordble  En- 
try and  Detainer,  Cent  Dig.  i  83;  Dec.  Dig. 
«  17.*1 


Appeal  trmn  Circuit  Court,  Monroe  Coun- 
ty;  B.  O.  Sykes,  Judge. 

Acthm  of  unlawful  entry  and  detainer  by 
C.  W.  Boggan  against  Charlie  Robinson. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Bevened  and  ronanded. 

At  tbe  dose  of  the  testimony,  defoidant 
moved  for  a  pexonptory  Instruction  in  his 
favor  cm  the  ground  that  plaintiff  had  aevtx 
shown,  affirmatively,  tals  rlgbt  of  possesrton, 
and  that,  even  If  he  had  ever  acquired  rl^ 
of  possession,  It  was  more  tttan  one  yaar  be- 
fore the  Iffing^ng  at  this  action  of  unlawful 
entry  and  detainer.  Tin  court  ovemded  the 
motion. 

Leftwldi  &  Tnbb,  for  appellant.  Qao.  O. 
Paine,  tot  appellee. 

MATES,  J.  We  do  not  think,  under  the 
facts  in  this  case,  appellee  has  shown  that 
the  remedy  by  unlawful  entry  and  detainer 
Is  an  available  one  to  blm.  Before  this  rem- 
edy can  be  Invoked,  It  must  be  shown  that 
tbe  party  seeking  to  Invoke  it  has  been  de- 
prived of  the  possession  of  the  land  sought 
to  be  recovered  under  It  The  testimony 
leaves  it  very  doubtful  whether  Boggan  has 
ever  had  poesesslon  of  tbls  property  In  any 
way,  and  certain  It  is  that  appellee  has  never 
had  Bu<^  possession,  within  the  meaning  of 
section  S089  of  the  Code  of  1906,  as  would 
entitle  him  to  maintain  this  suit  The  depri- 
vation or  withholding  of  possession,  if  It  be 
conceded  that  Boggan  Is  the  rightful  owner  of 
the  land,  commenced  many  years  before  this 
suit  was  instituted,  and.  If  the  right  to  re- 
sort to  this  ranedy  ever  existed,  it  was  long 
prior  to  one  year  before  the  time  when  this 
suit  was  brought. 

Reversed  and  remanded. 


HINES  et  aL  V.  BHUHAKBR.  (Na  H146.) 
(Supreme  Court  of  SHsslssipi^   July  4,  1910.) 

1.  luISEL   AND    SlAHDKB    (8    60%*)- PBIVI- 
LEOED  COUCUNICATIOn. 

Thongb  the  occasion  of  a  libelous  puUica* 
tlon  is  pnvlleKed,  the  communication  will  not 
be  priTUeged,  If  the  defamatory  matter  therein 
exceeds  tbe  exigency  of  the  occasion. 

[Ed.  Note^For  ottwr  oases,  see  libel  and 
Slander,  Dea  Dig:  |  60)^.*] 

2.  LIBEZ.  AND  SUNDBB  (H  Q,  60H*)— tlBKL-  > 
0U8  PUBUOATION— PaiVnJCOED  OOOASION. 

Defendant  H.,  the  superintendent  of  agents 
ot  a  local  inmirance  company,  having  received 
information  that  plaintiff,  the  state  representa- 
tive  of  a  foreign  comjiwny,  had  been  making 
statements  derogatory  to  the  local  company,  pnb- 
llsbed  a  letter  sent  to  all  agents  and  snbiimnts 
of  the  local  company,  without  referenoe  to  wheth- 
er any  of  the  rumors  allied  to  have  be«i  cir- 
culated by  plaintiff  had  come  within  their 
knowledge  or  had  been  circulated  in  their  omb- 
mnnities,  diarriag  plaintiff  wtdi  bdUv  gttiezally 
dishonest,  ladung  m  bralni^  nndli^matlc;  and 
nonoptimUtic,  and  as  being  a  mean  "knocker.** 
Beld,  that  the  letter  was  libelous  per  se,  and  ex- 
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ceeded  &e  privUeied  occasioti.  If  one  exlited, 
and  Wfts  therefore  DOt  pririleged. 

[Ed.  Note.— For  other  casei.  Bee  Libel  and 
Zander,  Gent.  Dig.  |  4;  Dec.  Dig.  »  6,  SO^^.*] 

8b  Libel  ard  Slaitdeb  (|  123*)— Dauaobs. 

The  question  of  damages  in  an  action  for 
Ubel  is  pecaliarly  one  for  tne  jurj. 

VBSi.  Note.— For  other  cases,  see  Libel  and 
Slander.  Gent.  IMg,  H  863,  864;  Dec.  Dig.  t 
128.*] 

4.  LiBKL  ARD  SLANDEB  Q  121*>— DAUAOXS— 
EtZCBSBIVBNESB. 

Where  defendant  H.,  wrote  a  letter  con- 
cerning plaintiff,  and  pablished  the  same  throaeh- 
out  the  state  to  agents  and  subacents  of  an  in- 
sarance  company,  referring  to  plaintiff  as  brain- 
less, without  diplomacy,  dishonnt  and  nnop- 
tjmistic,  and  as  being  a  "knocker'  in  the  in- 
sarance  hnsineas.  In  which  plaintiff  was  en- 
gaged, a  verdict  for  plaintiff  for  $7,500.  which 
the  court  cut  down  to  $3,000,  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Bluider.  Cent  Dig.  H  35&  854;  Dec.  Dig.  { 
12l7*J 

Appeal  from  drcnit  Court,  Hinds  Coimty; 
W.  H.  Potter,  Judge. 

Action  try  J.  M.  Shnmaker  against  W.  W. 
Hlnes  and  another.  Judgment  for  plaintiff, 
and,  d^endants  ai^peal.  Affirmed. 

Se^  also.  SO  Sontb.  564. 

V.  Otis  Bobertson  and  Tim  E-  Cooper,  for 
a^teUants.  Flowers,  Fletcher  &  Whitfield 
and  May  ft  Sandws,  for  appellee. 

WILBOURN.  Special  Judge.  J.  M.  Shu- 
maker  brought  suit  In  the  circuit  court  of 
Hinds  county,  Mies.,  against  w.  W.  Hlnes 
and  the  Lamar  lAte  Insnrance  Company  for 
tbe  publication  at  the  following  letter: 

"The  Lamar  Life  Insurance  Company. 

"Jackson,  Miss.,  June  17.  1908. 

"To  our  BeinresentatlTes  —  Oentlemen: 
There  are  but  two  kinds  of  life  Insurance 
field  men — those  that  are  good,  and  those 
that  are  no  good.  The  knocker  is  the  most 
obnoxious  type  of  the  latter  close.  The  hard- 
est wwk  a  man  ever  undertakes  lu  this  world 
is  to  endeaTor  to  lift  himself  up  by  trying 
to  pull  his  brother  down.  A  knocker  is  some- 
times naturally  bom  a  knocker.  Others  are 
knockers  because  tbey  can't  make  good  In  a 
square  fight,  and  rather  than  quit  honestly 
they  gravitate  to  the  mire  and 

"'In  the  mnd  and  scum  of  things 
Something  always,  always  sings.' 

"The  knocker's  tongue  .Is  always  full  of 
poison,  and  the  meanest  man  on  earth  is  the 
one  who  will  wound  a  man's  character  with 
his  tongue,  and  he  Is  no  whit  less  mean  If 
he  attempts  to  rwound  the  character  of  the 
Lamar  Life  Insnrance  Company.  Oentlemen. 
there  is  a  big  knocker  abroad  in  ttie  land. 
He  Is  one  J.  M.  Sbumaker,  reputed  a  gen- 
eral agent  for  Mlasisslf^i  of  the  Qermanla 
Life  Insurance  Company  of  New  Torlc  His 
name  may  be  a  misnomer,  but  we  haven't 
seen  any  proof  on  the  subject  He  dearly  Is 


not  a  life  Insnrance  man.  EQs  company  laist 
year  In  the  whole  United  States  gained,  ac- 
cording to  the  Spectator  Co.,  only  $376^028  of 
insurance.  The  Lamar  Ldfe  did  three  times 
better  than  that  in  only  one  state.  Shnmak- 
er, in  the  state  of  Mlsslsslt^i  last  year,  with 
all  of  his  subagents,  which  field  force  we 
can't  see  with  the  naked  eye,  wrote  tbe 
great  sum  of  $134,000  of  insurance^  and 
while  he  was  thus  busy  and  'knocking'  his 
policy  holders  In  MlBsIstippi  terminated  for 
him  $301,765  of  Insurance. 

"Sbumaker  Is  getting  rich  and  is  mad 
about  It  His  big  Oermanla  has  a  ratio  of 
assets  to  liabilities  of  $1.06,  as  compared  to 
the  Lamar's  $2J21.  His  company  has  been 
in  business  48  years,  and  is  not  Increasing 
its  writings  as  fast  as  rwe,  who  are  only 
two  years  old.  He  criticizes  the  Lamar  up- 
on every  occasion,  and  starts  absurd  rumors 
wherever  be  goes.  Of  course,  they  are  all 
silly. 

"I  write  this  merely  to  keep  you  posted 
about  even  small  matters  In  the  field.  We 
don't  write  about  Sbumaker  to  give  you 
something  to  knock  him  with.  Let  him  alone 
We  wrote  during  the  first  tm  days  of  June 
more  business  than  be  and  bis  *blg*  force 
did  the  whole  of  last  year  in  MisslsstppL 

"A  successful  writer  and  a  successful  com 
pany  are  products  of  positive  qualities.  Pos- 
itive qualities  mean  boosting,  instead  of 
knocking;  hustling,  Instead  of  procrastinat- 
ing; being  keen,  dignified,  and  Informed. 
And  It  goes  without  saying  that  an  indispen- 
sable condition  for  success  in  every  career 
Is  contained  in  a  single  word — ^WORK.  An 
Insurance  writer  may  be  brainy,  but  he  must 
work;  honest  but  he  must  work;  diplomatic, 
but  be  must  work;  optimistic,  but  he  muPt 
WORK.  Shnmaker  isn't  any  of  these  things. 

"So  don't  worry  about  him  and  his  talk. 
Follow  the  old  Injunction,  which  says  that. 
'When  a  hog  muddies  a  stream,  step  up  the 
branch  ahead  of  him  to  get  your  drink.' 

"The  Lamar  Life  Is  tagger,  stronger,  and 
better  each  succeeding  day,  and  its  stream 
is  so  wide  that  Sbumaktt  muddying  cant 
Tipple  far. 

"How  Is  the  contest  going?  Why,  there 
are  about  thirty  agents  maldng  tbe  best 
fight  yoD  ever  saw,  with  nobody  yet  a  win* 

ner. 

"Hustle,  boys,  bustleu    Boost  brotben, 

boost 

"Wltb  best  wishes,  I  am  very  respeetfdlly. 
"[Signed]   W.  Warner  Hlnea, 
"WWH— OAH  Siqierbttenaeait  of  Awmta." 

At  tbe  conclusion  of  tbe  testimony  Oie 
court  pwemptorlly  Instructed  the  jury  to  find 
for  the  plaintiff,  but  submitted  the  qneetlon 
as  to  the  amount  of  danuges,  compensatory 
and  punitive,  to  the  Jury  under  printer  In- 
structions. The  Jury  returned  a  .Tablet  in 
favor  of  plaintiff  for  $7,000,  but  m  mothm 
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for  a  new  trial  the  court  below  required  the 
plaintiff  to  remit  all  of  the  v^^ct  except 
93,000,  and  awarded  Judgment  for  that 
amount. 

It  is  conceded  that  the  lettu-  la  libelous  per 
BO ;  bat,  mo  Car  as  the  Lamar  Ldf  e  Insurance 
Company  is  concerned,  it  Is  insisted  that  the 
commnnicatlon  is  prlrileged,  and  that  it  was 
only  pnbliataed  upon  a  prlrll^ed  occasion, 
and  to  persons  ha  Ting  a  corresponding  Interest 
in  the  enbject-matt»  of  the  communication. 
The  conrt  below  was  of  the  opinion  that  the 
publication  of  the  letter  to  the  stenographer, 
who  made  a  typewritten  copy  of  it  from  a 
pencil  copy  fnmlshed  her  by  Mr.  Hlnes,  and 
then  made  about  50  copies  of  the  tyi>ewritten 
copy  on  the  mnltlgrat^  machine,  was  a  pub- 
lication ouMde  the  privilege  so  far  as  the 
Lamar  Life  Insurance  Company  is  concerned ; 
and,  it  not  being  dlE^uted  that  Mr.  Hlnes  had 
mailed  a  copy  of  the  letter  to  Mr.  U.  B. 
Cross,  another  outsider,  with  whom  Hlnes 
WM  at  the  time  negotiating  about  a  private 
matter,  the  court  granted  the  pomuptory 
instruction. 

We  do  not  think  It  necessary  in  this  case 
to  pass  at  this  time  on  the  question  as  to 
the  publication  to  the  stenographer,  but  pre- 
fer to  rest  our  conclusion  upon  another 
ground  presently  to  be  stated.  The  occasion 
upon  which  the  letter  was  written  and  mailed 
to  the  representatlTes  of  the  Lamar  Life  In- 
sorance  Company,  as  detailed  by  Mr.  Hlnes 
and  taken  most  strongly  in  favor  of  the  ap- 
pellants, w&s  as  follows:  It  was  reported 
to  Mr.  Hlnes,  who  was  the  superintendent  of 
agents  of  the  Lamar  Life  Insurance  Com- 
pany, by  several  of  Its  agents,  that  they  had 
heard  that  the  plaintiff,  J.  M.  Shnmaker,  who 
was  the  superintendent  of  agents  In  Mis- 
sissippi for  the  Germanla  Life  Insurance 
Company,  a  competitor  of  the  Lamar  Life 
Insiurance  Company,  was  stating  to  people 
with  whom  he  was  endeavoring  to  write  in- 
surance, and  to  prospective  policy  holders 
of  the  Lamar  Life  Insurance  Company,  that 
the  Lamar  Life  Insurance  Company  was 
young,  was  local,  was  weak,  was  liable  to  go 
to  pieces  at  any  time,  was  on  Its  last  legs, 
had  spent  a  part  of  Its  capital  stock,  could 
not  possibly  last  long,  that  Its  stock  was 
below  par,  and  that  It  bad  a  mortal  at  the 
liead  of  It  These  statements  were  not  made 
directly  by  Sbumaker  to  agents  of  the  Lamar 
Life  Insurance  Company,  and  the  agents  had 
no  personal  knowledge  themselves  as  to 
whether  or  not  the  statements  had  actually 
been  made  by  Sbumaker.  Thej  Blmply  knew 
that  other  parties  said  such  statements  were 
being  made  by  Shumaker.  Without  taking 
tbq  matter  up  with  Shumaker  at  all,  and 
without  having  any  refutation  of  the  charges 
or  statements  of-  Shumaker  communicated  to 
tbe  persons  to  whom  Shnmaker  had  talked 
or  published  In  the  communities  where  It 
was  stated  Shnmaker  had  started  these  ru- 
mors, the  letter  complained  of  was  issued  and 
mailed  to  all  of  tiie  snbagentB  of  the  Lamar 


Life  Insurance  Company  In  all  tbe  dlffer^t 
localities  of  the  state  of  Mississippi  where 
said  subagents  resided,  without  reference  to 
whether  or  not  any  rumors  had  been  circu- 
lated in  these  communities  by  Shumaker,  and 
without  reference  to  whether  or  not  idl  of 
said  agents  had  heard  of  said  rumors.  ^ 
Where  the  communication  is  upon  a  priv- 
ileged occasion  and  is  a  privileged  communi- 
cation, the  burden  Is  upon  the  plaintiff,  of 
course,  to  show  actual  malice  In  order  to  r^ 
cover.  But  if  the  privilege  of  the  communica- 
tion Is  not  conceded,  and  does  not  appear 
from  the  plalntltTs  testimony,  as  is  the  case 
here,  the  burden  is  then  upon  the  defendant, 
who  relies  upon  the  prlvll^^  to  establish  It 
Abraham  v.  Baldwin,  52  Fla.  161,  42  South. 
5»1,  10  L.  R.  A.  (N.  S.)  1051.  In  Odgers  on 
Slander  and  Libel,  pp.  280,  287,  it  Is  stated 
as  follows:  "Not  every  communication  made 
on  a  privileged  occasion  Is  privileged.  The 
defendant  may,  in  answer  to  an  inquiry, 
laun<^  out  into  matters  which  have  no  bear- 
ing on  the  question,  or  in  writing  to  a  person 
who  has  a  jobit  interest  with  himself  in  one 
undertaking,  he^  may  wander  off  Into  other 
matters  with  which  his  correspondent  is  not 
concerned.  The  presence  of  such  irrelevant 
matter  does  not,  of  course^  affect  the  Judge's 
ruling  that  the  occasion  was  privileged.  As 
a  rule  it  will  be  merely  evidence  of  malice 
to  take  the  case  out  of  the  privilege.  But 
there  seems  to  be  some  cases  where  the  com- 
munication is  so  wholly  Irrelevant  and  Im- 
proper that  the  Judge  while  ruling  that  the 
occasion  was  one  which  would  have  afforded 
protection  to  a  proper  letter,  may  yet  declare 
that  no  privilege  at  all  can  attach  to  the  let- 
ter  which  the  defradant  in  fact  wrote  on  that 
occasion."  "The  scope  of  the  defamatory  J 
matter  must  not  exceed  the  exigency  of  the' 
occasion."  Cook  on  Defamation,  35.  "A  com- 
munication made  by  a  person  .is  privileged 
whldli  a  due  regard  to  his  own  interest  ren- 
ders necessary.  He  is  entitled  to  protect  him- 
self. In  such  cases,  however,  it  must  a[^>ear 
that  he  was  compelled  to  employ  the  words 
complained  of.  If  he  could  have  dope  all 
that  his  interest  or  duty  demanded  without 
lib^lng  or  slandering  the  plaintiff,  the  words 
are  not  privileged.  It  is  very  seldom  neces- 
sary in  self-defense  to  hnpute  evil  motives  to 
others  or  to  charge  your  adversary  with  dis- 
honesty or  fraud."  Newell  on  Slander  and 
Libel  (2d  Ed.)  S  108.  See,  also,  Newell  on 
Slander  and  Libel,  H  65  and  67.  "In  deter- 
mining whether  or  not  a  communication  is 
privileged,  the  nature  of  the  subject,  the 
right,  duty,  or  interest  of  the  parties  in  sndi 
subject  the  time,  place,  and  drctuistances  of 
the  occasion,  should  all  be  considered." 
Abraham  v.  Baldwin.  62  Fla.  156,  42  Sooth. 
502,  10  L.  B.  A.  (N.  S.)  1051. 

While  not  intending  to  hold  that  in  every 
case  the  question  as  to  whether  or  not  the 
communication  exceeds  the  ih-Iv1I^  of  the 
occasion  is  a  question  for  the  court,  we  have 
reached  the  concloslon  that  in  this  cas^  the 
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letter  beHng  plain  and  unamMguoaa  In  Its 
twms,  tbe  question  as  to  whether  or  not  it 
la  wlttiin  the  i«1t11^  la  a  queatton  for  the 
court,  and  diat,  conceding  the  facta  as  to 
the  occasion  of  its  publication  to  be  as  de> 
tailed  by  all  the  witnesses  for  appelant,  the 
letto:  was  not  a  privileged  conununlcatlon. 
We  hSTo  carefully  considered  Its  language 
and  the  entire  letter,  and  are  constrained 
,  to  hold  that  It  makes  the  general  and  un- 
quallfied  charge  that  Shumaker  is  not  brainy, 
is  not  honest,  Is  not  optlmlsth^  Is  not  dip- 
lomatic^ and  that  each  titiai^  In  said  letter, 
communicated  to  all  the  agents  of  the  Lamar 
Ufe  Insurance  Company,  without  reference 
to  wheth»  or  not  tiiey  knew  of  Shomak^'s 
criticisms,  and  without  reference  to  whether 
or  not  said  criticisms  had  been  made  In  Oi^r 
communities,  was  In  excess  of  the  privily 
of  the  occasion,  and  was  not  relevant  to  a 
proper  refutatl(m  of  the  tdiarges  and  crlti- 
cIbwb  that  It  had  been  reported  to  Hlnes'  Shu- 
maker  bad  made  In  certain  locallUes.  Tbe 
letter  goes  beyond  legitimate  refutation,  and 
broadly,  generally,  and  onquallfledly  denoun- 
ces ShnnuLker.  A  proper  commnnlcation.  and 
In  strong  language,  to  the  agents  who  report- 
ed the  rumors  as  to  the  criticisms  of  Shn- 
maker,. might  hare  been  sent  to  said  agents, 
or  published  In  the  localities  where  the  ru- 
mors were  reported  to  have  been  circulated 
by  Shumaker;  but  at^llants  were  not  war^ 
ranted  in  going  beyond  that,  and  denouncing 
Shumaker  as  ladtlng  In  brains  and  as  dis- 
honest to  the  extent  and  In  the  manner  that 
was  done  in  this  case.  There  must  be  some 
bounds  within  which  the  right  to  retort  upon 
one's  adversary  should  be  prescribed,  or  else 
than  would  be  no  sacredness  to  character. 
It  la  not  pleaded  by  the  sibilants  that  Shu- 
maker was  lacking  in  brains,  and  generally 
dishonest  as  matttf  of  Uict,  nor  was  there 
any  proof  from  whl<A  the  jury  would  have 
been  authorized  In  readiing  such  a  conda- 
shm.  Appellant  sought  by  their  pleadings 
and  proof  to  quality  the  language  of  the  let- 
ter, by  pleading  and  endeavoring  to  prove 
that  the  letter  did  not  charge  and  was  not 
Intended  to  charge,  generally,  dishonesty  to 
the  plaintiff.  But  the  question  for  the  court 
to  determine  Is,  not  what  language  the  ap- 
pellants meant  to  use,  but  what  did  they 
mean  1^  the  language  actually  ranployed? 
We  think,  therefor^  that  ttae  court  bdow  did 
not  err,  for  the  reasons  stated,  in  granting 
the  peremptory  Instruction. 

But  one  other  question  ronalns  to  be  con- 
sidered, and  that  Is  as  to  the  amonnt  of  the 
damages.  The  question  of  damages  is  pe- 
culiarly one  for  the  jury,  and  we  do  not 
think  that  In  a  case  of  tills  character  the 
plaintiff  Ifl  confined  to  recovery  of  mere  pe- 
cuniary damage,  but  Uiat  it  is  rarely  the  case 
that  the  compensatory  damages  to  whldi  a 
plaintiff,  wbo  has  been  defamed,  is  entitled. 


can  be  adsquattiy  me— urefl  by  the  axtoit  of 
his  pectmJajy  lost.  It  does  not  appssr,  undfer 
the  very  liberal  and  aoeoimte  hwtructioiM 
that  were  granted  by  tb»  court  bdow  on  Uie 
question  of  damages,  nor  tiom  Hie  proof  and 
circumstances  of  tbe  case,  that  the  damages 
awarded  w»e  ocemplary  alcme^  mv  tbat 
there  were  no  actoal  6ainmgm  In  a  tro^  legal 
sense,  and  we  do  not  feel  warranted  in  dis- 
turbing the  judgment  of  tiie  court  bcAow,  In 
view  of  Qie  remlttitnr  required  the  trial 
judge; 

It  foUowSb  therefOT^  that  the  case  mu>t 
be  affirmed. 


HAROLD  et  al.  r.  STATE.    (No.  14.519.) 
(Supreme  Court  of  Miseissippl.   July  4,  1910.) 

Appeal  from  Circuit  Court,  Harrison  County; 
T.  H.  Bamett,  Judge. 

rTo  be  officially  reported." 

Will  Harold  and  Dan  Johnion  mn  contlet 
ed  of  murder,  and  aj^ieal.  Bevetied  and  re- 
manded. 

Parker  &  Batsob,  for  appellants.  Jas. 
McDowell,  AsBt  Atty.  Gen^  'or  the  State. 

McIlAIN,  a  The  appellants  wen  Indicted  ia 
the  circuit  court  of  Harrison  county  for  murder, 
and  were  convicted  and  soitanced  to  the  peni- 
teatlaiy  for  life. 

We  have  carefully  considered  the  record  in 
this  case,  and  we  are  of  the  opinion  that  the 
evidence  against  these  defendants,  as  disclosed 
by  the  record,  waa  not  sufficient  to  sustain  the 
verdict  of  guilty. 

The  case  is  reversed  and  remanded. 

PDR  CURIAM.  The  above  opinion  Is  adiqMi- 
ed  as  the  opinion  of  tba  court. 


TURNER  V.  STATEl    (No.  14,517.) 
(Supreme  Court  of  MississlppL  July  4,  1910.) 

Appeal  from  Circuit  Courts  Harriaon  Goonty; 
T.  H.  Bamett,  Judge. 

Sarah  IMmer  waa  convicted  of  manslau^te^ 
and  appeals*  Affirmed. 

W.  G.  E}vans  and  T.  A.  Hardy,  for  appellant 
Oarl  Fox,  Asst.  Atty.  Qen.,  for  tiis  State. 

PER  CURIAM.  Affirmed. 


TOWN  OP  BOND  V.  GULPPORT  SASH, 
DOOR  &  BLIND  MFG.  CXX 
(No.  14,642.) 

(Supreme  Court  of  Ulasisslpirf.  July  4,  IRUX) 

Appeal  from  Circuit  Court;  Harrison  County ; 
W.  H.  Hardy,  Judge. 

Action  between  the  Town  <tf  Bond  and  tbe 
Gulfport  Sash,  Door  &  Blind  Manufkctnrioc 
Company.  From  the  judgment  the  Town  oc 
Bond  appeals.  Affirmed. 

See.  also,  48  South.  260. 

T.  M.  Bvans  and  I*  W.  Saudeiv  fw  appd- 
lant  T.  H.  Banett  and  J.  8.  Tiyloi^  fiar  ap- 
pellee. 

PDB  CURIAM.  Affirmed. 
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BOBBrrro  t.  citz  of  bat  saint  i<ouis. 

<No.  14^) 
(Snpreine  Orart  of  Minlssin^  July  4,  IftlO.) 

Aweal  from  Clrcnlt  Ootirt,  EbnooA  Onmty ; 
W.  H.  Hardy,  Jadge. 

Peter  Bosetto  was  c(KiTlcted  of  TiolatiuK  an 
ordinance  of  the  dt;  of  Baj  St  Loois,  and  ap- 
peals. Affirmed. 

EX  J.  Qex,  for  appellant.  Jag.  B.  McDowell, 
Aait  At^.  Qen.,  for  appellee. 

PBJR  OUBIAM-  Affirmed. 


HARRIS  V.  STATE.    (No.  14,669.) 
(Bnpreme  Ooart  of  MississIppL  Jaly  4,  1910.) 

Anwal  from  CSrcnit  Cour^  Pwitotoc  Oounty ; 
Jno.  H.  Mitchell,  Judge. 

B.  Fled  Harris  was  emiTleted  of  canying  a 
eoneealed  mapon,  and  appeals  Afflnned, 

Geo.  T.  Ifitcbell,  for  appellant  Jas.  IL  Ho- 
Dowell.  Asst  Atty.  Oen.,  lor  the  Statfc 

FBtBCDBIAH.  Affirmed. 


.  HAIX  T.  STATa   (No.  14,587.) 
fSopreme  Conrt  of  Mississippi.  Jaly  4,  1910.) 

Appeal  from  Circuit  Court  Union  County; 
W.  A.  Roane,  Judge. 

EUgar  Halt  was  convicted  of  manshtoghtor, 
and  appeals.  Affirmed. 

Jones  A  Knox,  for  appellant  Oul  Foz;  Asst 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Afflnned. 


McKINNBT  r.  STATB.    (No.  14,466.) 
(Supreme  Court  of  MIssIsslppL  July  4,  1910.) 

Appeal  from  Circuit  Court  OUcftasaw  Coaiir 
tyi  Jno.  EL  'Mitdiell,  Judge. 

Lou  MeKimMiy  was  oonvuted  of  murder,  and 
ttppesls.  A 

J.  BL  HuflnfftMi,  for  a^ellant  Jas.  B.  Mc- 
Dowell, Asst  At^.  Gen.,  for  the  State. 

PEOlCDRIAU.  Affirmed. 


WILLIAMS  T.  WOOTHN.    (No.  14,877.) 
^preme  Court  of  MississippL  July  4,  1910.) 

Amieal  from  Chancery  Court  Lincoln  County; 
O.  O.  Idrell,  Chancellor. 

Action  between  Ida  Williams  and  Oscar 
Wooten.  B^m  the  judgment,  Williams  appeals. 
Affirmed. 

A.  a  ft  J.  W.  HcNaIr,  for  aspelbuit  Jones 
4k  Tyler,  for  appellee. 

FEB  OUBIAM.  Aflonsd. 


PAPCKB  LEUOHT  LUASBDB  CO.  T.  DBNT. 
(No.  14.188.) 

(Supreme  Court  of  MiaalaslppL  July  4,  1910.) 

Appeal  from  <:3iancet7  Court,  Washington 
County;  M.  B.  Denttm,  Chancellor. 

Action  between  the  Papcke  Leicht  Lumber 
Company  and  B.  K.  Dent  Fnun  the  Judgment, 
the  Lumber  Company  appeals.  Affirmed. 

A.  J.  Rose  and  Wm.  0.  Gilbert  for  appe- 
lant. Byrd,  Wilson  A  Biehardson  and  nunnas 
A  BasB,  for  appellee. 

PBBCUBIAM.  Afflnned. 


MBNOENHALL  LUMBBB  CO.  T.  J.  B. 
WBBSTEB  SAWMILL  CO. 
(No.  14,622.) 

(eoprenw  Ooart  U  MisalsslppL  July  4,  1910.) 

Appeal  from  Circuit  Court  Simpson  County; 
R.  L.  Bnllard,  Judge. 

Action  between  the  Mendenball  Lumber  Cotai- 
psny  and  J.  R.  Webster  SawmUl  Ctmipany. 
Vxtm  the  Judgnunt  Uia  Lumber  Company  ap- 
peals. Afflnned. 


Cnrrie  A  Currle,  for  ain^Iant 
Hilton,  for  appellee. 

PER  CURIAM.  Affirmed. 


Hilton  A 


STSrWABT  et  sL  T.  STATB  BANK  OF  Mo- 
HBNBT.    (No.  14,382.) 

(Supnme  Court  ot  MIsslsBippL  July  4,  1910.) 

Appeal  from  CSrcult  Court  Forrest  County; 
W.  B.  Cook,  Judge. 

Action  between  S.  H.  Stewart  and  others  and 
the  State  Bank  of  McHenry.  Frtan  the  Judg- 
msnt;  Stewart  tad  othen  appeal.  AWimaa. 

Currle  A  Ourrle,  tot  appelltnti.  Sterui^  Ste- 
vens A  Gbdk,  for  amwllee, 

PER  CUBIAM.  Affirmed. 


SCOTT  T.  STATB.    (No.  14,511!.) 
(Supreme  Court  of  MisBkBippL  July  4,  1910.) 

Appeal  from  Circuit  Conrt,  Harrison  County ; 
T.  H.  Bamett  Judge. 

Tascar  Scott  was  convicted  of  assault  with  in- 
tent to  kill,  and  appeals.  Affirmed. 


J.  H.  Mlsst  for  amwUant 
Atty.  G«i.,  for  the  State. 

FBB  CURIAM.  Afflrmsd. 


Cari  Foo^  Asst 
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ASVELL  T.  BMBDLKT  ft  R0DGBB8 
HARDWARE  CO.  et  al. 
(Biq^nmt  Oonrt  of  Florida.  DItMoii  B.  May 
18, 1910.) 

(BvUalut  by  the  Court.) 

1.  Statutm  (I  181*)  —  CowBTBucTioM  —  In- 
tent. 

The  intent  of  a  etatate  ts  the  vital  part— 
the  essence  of  the  law— and  the  primarr  rule 
of  construction  is  to  ascertain  and  giTe  effect  to 
that  intent.  A  conitruction  which  resolts  in 
bringing  two  emtences  of  the  same  section  of  a 
statute  into  conflict  should  be  avoided,  If  it  can 
be  done  without  doing  violence  to  the  language 
used  and  the  eenerBT  intent  <tf  the  whole  sec- 
tion. The  entire  statute  1«  to  be  considered  in 
ascertaining  the  intent  S^ect  must  be  given 
to  every  part  of  a  section  if  it  be  reasonably 
poBsibie  to  do  so.  Tbe  mere  literal  construc- 
tion of  a  sectira  of  a  statat*  ought  not  to  pre- 
vail, if  it  is  opposed  to  the  intention  of  the 
Legislature  apparent  by  the  statute,  and,  if 
the  words  are  sufficienuy  flexible  to  admit  of 
some  other  construction,  it  Is  to  be  adopted  to 
effectuate  that  intention. 

[Ed.  Note^For  otiier  cases,  see  Statutes, 
Oent  Dig-  H  26»-^;  Dee.  Dig.  |  181.*] 
i.  '^ndob  and  puboh&sbb  ({  2s1*)— bona 

Fide  Pubohaseb — Notice  —  Cowbtbuotmn 

ov  Statute. 

Ai>plyitig  the  foregoing  princii^es  of  con- 
etractlon  to  subsection  2  (a).  8  2210,  Gen.  SL 
1906.  prescribing  how  liens  in  favor  of  one  who 
in  privity  with  the  owner  has  furnished  materi- 
als for  the  erection  and  repair  of  buildings, 
«tc^  may  be  acquired  as  against  purchasers 
and  creditors,  the  proper  construction  is  that 

£e  famishing  materials  has  three  months  after 
e  entire  furnishing  of  the  material  to  record 
his  lien  so  as  to  secure  his  lien  for  twelve 
months  after  the  record  of  the  same  against 
persons  who  purchase  the  proper^  or  creditors 
without  notice  who  became  such  after  the  re- 
cording of  the  lieu,  but  such  recording  is  not 
notice,  nor  does  It  make  die  lien  effectual 
against  a  purctiaser  without  actual  notice  who 
buys  the  property  before  the  lien  is  recorded, 
and  after  the  time  when  the  materials  are  fur- 
nished ;  in  other  words,  the  act  of  recording  the 
lien  has  no  retroactive  effect  upon  a  purchaser. 

[IM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  (  231.*] 

Appeal  from  Circuit  Court,  Duval  County. 

Bill  by  the  Smedley  ft  Rodgers  Hardware 
Company  and  others  against  Ezra  P.  Ax  tell 
and  others.  Decree  for  complainants,  and 
the  mentioned  d^endipit  appeals.  Reversed. 

Axtell  ft  Rhlnehart,  for  appelant  Bakw 
ft  Baker,  for  appellees. 

HOCKBK,  J.  Smedley  ft  Rodgers  Hard- 
ware Company,  a  corporation,  filed  Its  bill 
Id  the  drcnit  court  of  Duval  county  against 
C  J.  Duffy  and  Daisy  B,  Duffy,  hia  wife, 
and  E!zra  P.  Axtell,  all^ug.  In  substance: 
That  on  the  13th  June,  1908,  O.  J.  Duffy  was 
the  owner  of  lot  9,  In  block  5,  of  Riverside 
annex  In  Jacksonville;  that  Duflty  as  owner 
erected  and  constructed  thereon  two  bnlld- 
lagB  for  dwelling  honse  purposes ;  that  ora- 
tor at  DnfCy's  request  from  time  to  time  fur- 
nished blm  with  material  and  snpplIeB  for 
their  erection  and  construction  which  were 


used  by  Dafl^  In  the  construction  of  said 
houses,  and  for  which  Duffy  became  Indebt- 
ed to  orator  In  the  som  <^  (206.98. 

A  detailed  statement  of  supplies  so  Cor- 
nlBhed  with  the  prices  Is  made  a  part  of  tlie 
bill.  That  no  part  of  said  indebtedness  bas 
been  paid.  That  on  l2th  AoflCtist.  1908,  tbe 
last  Items  of  said  supplies  were  used  by 
DnfCy  before  the  buildings  were  completed. 
That  Bald  buildings  have  been  completed 
since  August  12,  1908,  prior  to  the  filing  of 
this  bill.  That  heretofore,  on  21jBt  October, 
1908,  Duf^  and  wife  sold  and  conveyed  said 
premises  to  Ezra  P.  Axtell,  by  deed  dated 
Octobw  20,  1908,  which  deed  duly  adtnowl- 
edged  was  recorded  In  the  pnbUc  records  of 
Duval  county  in  deed  book  50,  p.  406. 

That  on  2d  Nov^ber,  1908,  orator  filed  In 
the  office  of  the  derk  of  the  circuit  court  of 
Duval  county  a  notice  of  its  int^tion  to 
hcdd  and  claim  a  lien  upon  the  premises  de- 
scribed for  9206.98  fw  mat»ial  fomirtied 
the  defendant  Dnflf  as  owner  <tf  said  pm>- 
Ises. 

The  notice  of  lien  duly  proven,  filed,  and 
recorded  is  made  part  of  the  bill.  That  de- 
fendant Axtell  purchased  said  premises  -with- 
in three  months  after  the  erection  and  com- 
pletion of  the  buildings  thereon,  and  with- 
in less  than  three  months  after  the  entire 
fnml^ii^  by  orator  of  the  material  used  in 
the  construction  of  said  bntldlngs,  and  while 
he  Is  not,  and  was  not,  a  b<Hia  fide  purchaser 
of  said  pr«nlses  without  notice  by  reason  of 
the  facts  stated.  The  bill  cmtalns  tills  mtutl 
prayer  for  relief,  eta 

Decrees  pro  confesso  were  altered  against 
Dufl^  and  wife. 

Eizra  P.  Axtell  answered  the  bill,  admit- 
ting the  allegations  of  the  bill,  except  tbe  al- 
legation thathe  was  not  an  innocent  puTf^as- 
er  for  value,  and,  as  to  this,  he  alleges  that 
he  paid  $1,000  In  cash  for  tiie  lot  in  questios 
and  assumed  a  mortgage  for  $1,600  then  ex- 
isting as  a  Hen  on  the  property;  that  this 
was  the  full  value  of  the  property;  that  be 
had  no  knowledge  or  notice  of  any  kind  or 
description  that  complainant  had,  or  claim- 
ed any  lien  against  the  property,  or  that  It 
had  furnished  any  materials  for  the  erection 
of  tbe  buildings;  that  when  he  purchased 
the  dwelling  houses  were  occupied  by  fami- 
lies living  therein,  and  had  been  so  occnpted 
—one  from  the  8d  August,  1908,  the  other 
from  August  15,  1908 ;  that  C.  J.  DnfTy,  thm 
owner  of  the  property,  Informed  tiie  defend- 
ant there  were  no  llena  or  claims  on  Hie 
property  other  than  the  $1,600  moiteMc; 
that  at  the  time  he  paid  the  purchase  price 
for  said  property  and  the  deed  therefOT  was 
delivered  to  him  he  examined  tbe  recwdi  of 
Duval  count7  to  ascertain  If  th«e  were  9Sj 
liens  or  claims  of  record  asalnst  said  prop- 
erty, and  found  none  except  the  mortgage 
aforesaid. 

This  Is  a  sufficient  statement  of  the  con- 
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tents  of  tlte  aiunrer  to  sliow  Uie  lasoe  made 
bj  It  Tbft  case  was  set  down  for  bearing 
on  bin  and  answer  by  the  complainant  On 
final  bearing  the  Jndge  rendwed  a  decree 
that  oomplainant  was  entitled  to  tbe  relief 
prayed  for  In  the  bill,  that  the  amount  due 
complainant  for  materials  and  soppllea  fnr- 
nlsbed  DufCr  Is  a  Um  on  the  lot  in  question 
Bopertor  in  dignity  to  the  intereats  of  defend- 
ants, or  any  of  them,  and  referring  the  case 
to  a  master  to  take  the  testimony  that  may 
be  offered  by  flie  parties,  as  to  the  amount 
dne  complainant  for  materials  and  snpplles 
to  state  an  account  and  also  to  take  and 
state  an  accotmt  of  the  attorney's  fees  due 
tbe  solidttnr  for  complainant 

Bi,  P.  Axtdl  appealed  fnnn  this  decree  to 
this  court 

Tbe  matter  before  us  requires  tbe  con- 
8tnictl<»)  of  subsection  2  (a)  of  section  2210 
of  tbe  General  Statutes  of  1006,  prescribing 
bow  Itois  In  favor  of  one  who  in  privity 
with  the  owner  has  furnished  material  for 
tbe  mctlon '  and  repair  ne  buildings,  etc., 
may  be  acquired  as  against  pnrchasm  and 
creditors. 

It  reads  as  follows : 

"(a)  As  to  Real  Estate — As  against  pur- 
chasers  and  creditors  of  sudi  owner  with- 
out notice;  such  11^  shall  be  acquired  upon 
real  estate  only  from  tbe  time  of  the  record 
In  the  office  of  tbe  clerk  of  the  circuit  court 
of  the  county  where  the  real  estate  lies  of 
a  notice  of  sudi  Hen.  Sn(A  notice  shall  con- 
teln  a  statement  of  the  amount  claimed,  a 
descriptlonr  of  tbe  property  upon  which  the 
lien  la  claimed,  and  a  notice  of  the  intentlcm 
to  hold  a  lien  for  the  said  amount,  and  shall 
be  verified  by  the  oath  of  the  lienor  or  his 
agent  It  shall  be  filed  only  after  the  labor 
has  been  entirely  performed  and  the  mate* 
rials  entirely  furnished. 

"No  such  notice  of  a  perfected  lien  shall 
be  effectual  i^alnst  creditors  or  purchasers 
of  the  owner  without  notice  unless  It  be  filed 
wltbin.  tiiree  months  after  tbe  entire  per* 
formance  of  the  labor  or  Uie  entire  fnmlsli- 
Ing  of  the  material." 

It  will  be  noticed  that  the  first  sentence  of 
this  SDbsectlon  states  that  "such  Hen  shall 
be  acquired  upon  real  estate  only  from  the 
time  of  the  record  In  the  office  of  the  derk 
of  the  circuit  court  of  the  county  where  the 
real  estate  lies  of  a  notice  of  such  a  lien." 
The  last  sentence  of  tbe  subsection  says: 
"Ko  such  notice  of  a  perfected  Hen  shall  be 
effectual  against  creditors  or  purchasers  of 
1b9  owner  without  notice  unless  It  be  filed 
within  three  months  after  the  entire  per- 
formance of  the  latter,  or  the  entire  furnish- 
ing of  the  matwlal." 

It  Is  the  contention  of  the  a];v)^ee8«  that 
the  last  sentence  modifies  the  former  one, 
and  gives  tbe  materialman  three  months  in 
wbidi  to  record  bis  lien,  and  that  If  he  does 
so,  such  «  lien  becomes  effectual  even  against 
an  Innocent  purchaser  for  value  who  bought 
the  pn^erty  wiHiln  three  months  attex  the 


entire  materials  were  furnished  and  before 

the  record  of  the  Ueu. 

The  decree  appealed  from  seems  to  be  bas- 
ed on  this  construction.  If  this  be  the  prop- 
er construction,  thai  there  Is  a  conflict  In 
the  meaning  of  the  two  sentences,  for  the 
first  sentence  affirmatively  states  the  lien 
shall  be  acquired  as  to  creditors  and  pur- 
chasers without  notice  only  from  the  time  of 
recordation.  That  la  to  say.  It  speciflcally 
provides  that  the  recorded  lien  shall  only  be 
prospective  In  its  operation,  whereas  the  last 
sentence  makes  the  lien  retroactive  in  opw* 
atioh.  Without  meaning  to  deny  the  conten- 
tl<m  of  aK>ellee8  that  the  Legislature  baa 
the  power,  if  it  chooses  to  exercise  It  to  give 
such  an  effect  to  a  Hen,  It  seems  to  us  the 
question  Is:  Did  the  'I^slature  Intend  to 
produce  this  result  In  this  case?  If  they  did 
Intend  this  result  then  probably  the  last 
sentence  should  be  taken  as  the  expression 
of  tbe  legislative  Intent  Paragraidis  268 
and  349,  1  Lewis'  Sutheiland  Statutwy  Om- 
stmction  (2d  Ed.). 

The  Intoit  is  the  vital  part  the  essence  of 
the  law,  and  the  primary  rule  of  construc- 
tion Is  to  ascertain  and  give  efTect  to  that 
Intent  ParagraidL  868,  Id.  Most  certainly 
a  construction  which  results  in  bringing  two 
sentences  of  the  same  section  Into  conflict 
should  be  avoided.  If  It  can  be  done  without 
doing  violence  to  the  language  used  and  the 
general  intent  of  the  whole  section.  The  en- 
tire statute  is  to  be  considered  in  ascertain- 
ing the  intent  Paragraph  868,  Id.  Effect 
must  be  given  to  every  part  of  the  section. 
If  it  be  reasonably  possible  to  do  so.  Para- 
graph S80,  Id.  Each  part  or  section  of  a 
statute  should  be  construed  In  connection 
with  every  other  part  or  section  and  so  as  to 
produce  a  harmonious  whole.  Paragraph 
868,  Id.;  Curry  et  al.  v.  Lehman.  65  Fla. 
847,  47  South.  18. 

The  mere  literal  construction  of  a  section 
of  a  statute  ought  not  to  prevail  if  It  is  op- 
posed to  tbe  Intention  of  the  L^slature  ap- 
parent by  the  statute  and,  If  the  words  are 
sufflcl^tly  flexS>le  to  admit  of  some  other 
construction.  It  is  to  be  adopted  to  effectuate 
that  intention.  Paragraph  S76,  Id.  Many 
other  rules  of  interpretation  of  statute^ 
might  be  referred  to  illustrating  the  earn- 
est purpose  of  the  courts  to  decree  and  car^ 
17  into  effect  the  intent  of  tbe  L^Islature. 

Now,  we  think  the  last  sentence  of  the  sub- 
section above  quoted,  without  violence  to  its 
Ifinguage.  may  be  construed  to  mean  ttaat 
one  furnishing  material  shall  have  three 
months  after  the  entire  furnishing  of  tbe 
material  to  record  his  lien,  so  as  to  secure 
his  Hen  for  12  months  after  the  record  of 
the  same  (see  section  2223,  Gen.  St  1906) 
against  persons  who  purchase  tbe  property 
or  creditors  who  become  such  after  the  time 
of  recording  the  Hen.  There  Is  no  time  lim- 
it upon  recording  in  the  first  sentence  (rf  the 
subsection,  but  there  Is  «n  emphatic  state* 
mffiit  that  tiie  lien  ^all  be  good  against 
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creditors  and  porcbasen  only  from  the  time 
of  the  reccwd.  The  perBon  furnishing  mate- 
rials has  three  months  In  which  to  record 
his  lien.  He  may  record  It  Immediately  or 
be  may,  at  his  own  risk,  wait  nntii  near  the 
end  of  that  period.  That  is  a  matter  of 
choice  with  blm.  But  we  cannot  coocelTe  it 
to  be  consistent  with  the  plain  meaning  of 
the  first  sentence  of  the  subsection  that  he 
should  be  permitted  to  use  his  liberty  itf 
recording  within  three  months,  as  a  trap  to 
catch  an  Innocent  creditor  or  ptmdiaser. 
Tbus  construed,  the  whole  section  is  har^ 
monlons  In  all  its  parts,  and  a  construction 
Is  reached  which  is  in  harmony  with  the  gen- 
eral and  Just  rule  tliat  Innocent  purchasers 
without  actual  notice  are  to  be  protected, 
iinlera  they  have  constructive  notice ;  for  if 
proper  constructlTe  notice  is  given  them,  and 
they  do  not  avail  themselves  of  it,  th^  have 
no  one  to  blame  but  themselves. 

The  appelant,  Axtell,  acquired  the  prop> 
erty  by  purchase  for  a  valuable  consideration, 
after  the  completicm  of  the  buildings  on  the 
lot  in  question,  without  actual  or  coostmctlve 
notice  of  the  rights  of  the  appellees;  and 
that  he  did  not  have  constmctlve  notice  la 
the  fault  only  of  the  appellees. 

We  think  the  decree  appealed  from  erro- 
neouB  In  giving  the  appellees  sup^or  rights 
to  those  of  the  appellant,  and  It  is  therefore 
ordered  that  the  decree  be  reversed  as  to 
said  appellaBt 

TA7L0B  and  PABKHHJ^  JJ.,  ooncnr. 

WHITFIBIJ),  O.  3^  and  8HAOKLDI<0ia> 
and  OOOKBnLIs  JX,  concur  In  the  opinion. 


ATLANnO  OOAST  lIND  B.  GO.  et  aL  v. 

McOORMIOE  et  aL 
(Supreme  Oonrt  of  Florida,  DlvUon  A.  Jtme 

2a  mo.) 

rSyHafrw  hy  tha  Court.) 

1.  Taux  (I  156*)— DianTBBEB  to  Bvideucb. 

A  demurrer  to  evidence  admits  the  truth 
of  the  testimony  as  stated  in  ttie  demurrer  and 
also  such  conclaslona  of  fact  as  may  be  fairly 
drawn  from  the  testimony.  Forced  or  vio- 
lent inferences  from  the  testimony  are  not  ad- 
mitted by  the  demurrer;  but  the  testimooy  is 
to  be  taken  most  strongly  against  the  demur- 
rant. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  If  354-866;  Dee.  Dig.  |  1S6.*] 

2.  TBIAL  a  166*)— DnCUBBEB  TO  EVIDENCK. 

In  passing  iqton  a  dennrrsr  to  evidence 
only  the  evideoes  aa  stated  in  the  demorxsr  can 
be  considered. 

[Ed.  Note.— For  otiur  cuea.  see  Trial,  Gent. 
DfiTH  854-«Mi  Dee.  ^gT^  156.*! 
8.  Tbiax  ({  166*)— Bxvnw— Deuurbkb  to  Sv- 

XDENOE. 

An  hivestlBation  of  the  facts  in  dispute, 
and  the  recondllation  of  conflicting  or  Incon- 
sistent testimony  cannot  be  had  on  a  demnmr 
to  evidence. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
JAg.  H  354-866;  De&  Di^  166.*] 


4.  Neougeiccb  (I  lOl*)— IwjrmiBa— OommiTO- 

TOBY  NBaUQENOE— OTATOTOBT  PsOVtSIOKS. 

Ttie  provision  of  the  statute  defining  the 
liabilitiei  of  railroad  companies  In  certain  cases 
that  "if  the  complainant  and  Uie  agents  of  the 
company  are  both  at  faul^  the  former  may  re- 
cover, but  the  damages  shall  be  diminished  or 
increased  by  the  jury  in  proportion  to  the 
amount  of  default  attributable  to  him,"  la  ap- 
plicable only  when  the  injury  is  done  "tv  the 
mnnlng  of  locomotives  or  cm,  or  other  nw 
cfainery  of  such  company,"  or  "done  inj  any  per- 
son in  the  employ  and  service  of  such  com- 
pany." 

[Ed.  Note.— FV>r  other  cases,  see  Negligence, 
Cent  Dig.  il  85,  168-167 ;  Dec.  Dig.  S  I0l.*l 

6.  Nbouokitgb  (I  119*)— OonxiBimwr  Kaa- 

UeENCB— PLUDIMe  AHD  PBOOV, 

Where  ecmtributory  negUgoice  Is  a  defeoM 
to  an  action  in  tort  It  should  be  pleaded  and 
proven  by  the  defenosnt  unless  it  appears  fnnn 
the  allegations  or  proofs  of  the  plaintiff. 

[Ed.  Note.— For  other  eases,  sss  N<^lgene^ 
Gent  Dig.  fS  200-216;  Z>scrDig.  I  llftn 

6.  Neoxjoehcb  (1  136*)— GoimiBUTOiT  N»- 

IJOEIfCB— QUSBTIOIT  OF  ItaW  AHD  FACT. 

Whether  contributory  negligence  appears 
by  direct  testimony,  or  fay  fair  inference  from 
the  evidence  of  the  ii^alntUf,  It  is  a  anestion 
for  the  jury  to  determine  under  proper  instmc- 
tions  from  the  court,  where  a  conclusion  of  con- 
tributory n^Iigence  does  not  indlrautab^  arise 
from  the  evidence  offered  1^  the  pti^tlfl  ao  aa 
to  become  a  question  of  law. 

[Ed.  Note.— For  other  caseik  see  Ne 
Cent  Dig.  U  833-886;  DetDIg.  |  1«.*1 

7.  Tbiai.  (I  192*)— iHarBUOixoHB— AflBCViiTa 

Facts. 

While  it  Is  error  to  sssnme  In  ehaigem 
facts  that  are  disputed  or  not  conceded.  It  is  not 
error  to  «^«»nn«  the  existence  of  a  fact  shown 
by  uncontrovertfld  testimony. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  il  4S2-4S4;  Dec  Dig.  {  192.*1 

Error  to  Circuit  Court,  Suwannee  County; 
B.  H.  Palmer,  Judge. 

Action  by  Connie  O.  McCormldE  and  hus- 
band against  the  Atlantic  Coast  Line  Ball- 
road  Company  and  others.  Judgment  for 
pialntiffB,  and  defendants  iving  orror.  Be> 
versed  and  remanded. 

Doggett  ft  Smith,  J.  B.  Johnson,  Bees  8t 
Reee,  and  Carta  &  McCollam,  for  jdalntUBs 
in  error.  Hardee  4c  Smith,  for  daCeodanti  In 

error. 

WHITFIELD,  C.  J.  This  writ  of  error  Is 
to  a  Judgment  recovered  by  the  defendants  fai 
error  against  the  plalntUCs  In  error  for  In- 
juries received  August  IS,  1906,  by  the  wife 
by  stepping  Into  a  hole  In  the  fioor  of  the 
waiting  room  of  the  passenger  depot  used  b^ 
the  several  defoidant  railroad  companies. 

The  n^llgence  allied  la  that  the  railroad 
companies  "wrongfully  and  negligently  suf- 
fered the  said  waiting  room  to  be  ud  re- 
main in  bad  and  unsafe  r^Ir  and  eonditicai. 
in  this,  to  wit :  That  a  portion  of  the  flo<«^ 
lug  in  said  room  of  said  passenger  depot  in 
which  passeingers  and  th^  friends  were  re- 
aulred  to  await  the  arrival  and  departure  of 
trains  running  over  the  defendants'  line  of 
road,  that  Is  to  say,  that  said  waiting  room 


•For  otlur  osses  sss  ssas  tople  sad  Motion  NUUBBS  la  Dse.  ft  Am.  Digs.  1»7  to  4s(%  ft  Beportv  Jatem 
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waa  fb«  only  room  prorUM  I17  ttM  def esd- 
oQts  for  Hw  UMB  aforaBKld,  was  rotted,  de- 
cayed and  broken,  and  by  means  whereof  the 
aald  Connie  McComdek,  the  wUa  of  the  raid 
III.  U  HcOonnick,  who  waa  then  and  ttacve 
on  tbe  date  aforeeald,  In  aald  waiting  room 
In  etnniiany  with  a  friend  vAom  She,  the  mid 
Oonnle  HcCormidE,  had  come  to  aaslst  In 
boarding  one  of  the  tnlna  of  one  of  the  eald 
defiendanta,  and  «4io  waa  aboot  to  twcome  a 
paaemsBr  of  one  oC  the  said  defendants,  then 
and  there  necessarily  and  vnaToldably  broke 
throng  tlie  said  rotted,  decayed  and  broken 
floor  in  said  room  of  said  passenger  depot, 
and  without  fault  on  her  part,  and  thoreby 
did  fall  with  great  force  and  rlolcmce  to  the 
floor,  striking  against' a  projoctlffli,  and  there* 
by  was  injared."  A  aini^e,  separate  -plea  of 
not  gnUty  was  filed  by  eatih  one  of  tba  torn 
defendant  railroad  companies.  The  fMlow- 
ing  demurrer  to-flie  erldaioe  was  oremiled: 
**Gomes  now  tiie  deftftidants  In  the  abon 
entlQed  eanse  and  demnr  to  the  evidence 
berrin  introduced  the  plalntUSi  and  say 
tluit  the  i^lntlflk  OQ^t  not  to  have  ]nd^ 
ment  of  the  defendants  herein  on  said  testi- 
mony, and  the  aaid  dtfttidants,  for  the  pur- 
poses itf  Oils  donnrrer,  admit  as  tme  an  tiw 
testlnumy  herein  Introduced,  with  all  reason- 
able deduction  to  be  made  th»tfram,  and  the 
defendants  patj  Judgmmt  ci  the  plalntlffiB 
hereon. 

**llatt«n  of 'Law  to  be  Argued. 

"CO  The  testimony  shows  the  plaintiff, 
lira.  MeOormidc,  to  have  bem  guilty  of  ooi>- 
trlbntny  negUgoicei 

-(2)  Tbe  testimony  shows  the  said  plain- 
tur  at  tte  time  and  place  of  her  Injury  to 
have  been  a  mere  licensee,  towards  whom  the 
defendants  owed  no  duty  of  ordinary  and 
reasonable  care,  but  only  Oft  duty  to  rtfraiu 
from  wlUfnlly  Injuring  her. 

"(9  nie  testimony  does  not  show  any  sof- 
fldent  connection  between  these  defendants* 
or  tftlier  of  them,  and  the  place  where  the 
plaintiff  was  injured,  as  to  fix  responsibility 
upon  tihe  said  defendants,  or  tfther  of  fliem, 
for  the  laok  of  repair  or  condition  of  tbe 
fioor  at  the  point  irtim  ttie  said  plaintiff 
waa  Injured. 

"(^  Utan  Is  a  ft.tal  wlance  between  flie 
aUeicatlnis  In  Uw  dedaratUm  and  tbe  proof 
as  to  the  time  of  the  alleged  accident. 

"Mftttera  of  fact  with  all  reasonable  deduc- 
tions therefrom  admitted  as  true,  applicable 
to  me  propositions  of  law  raised  bmln: 

"That  the  plain tUf,  Mrs.  McGormlck,  on 
fltaHeilber  IS,  1908,  went  down  to  the  Union 
DSpot  with  friends  to  see  and  assist  said 
frleods  off  on  the  train  of  the  Florida  Ball- 
way  Oanpeny,  one  of  tte  defendants  heretn, 
■aid  fkienda  tetaig  two  ladles  and  one  mui, 
and  being  quite  a  aunAw  of  bundles  with 
than,  and  one  of  the  ladles  bad  a  Child, 
mat  upon  arrMi«  at  tte  depot  hor  frioids 
inamedtetely  boarded  the  train  at  the  Union 
Depol^  abe  bade  them  good-l^e  and  turned 


at  once  and  wat  Into  the  depvt  waiting  room 
to  get  a  drink  of  water,  and  is  almost  sure 
tbe  train  was  stiU  standing  on  tte  trade  the 
d^t  nie  time  was  about  6  o'clock  In  tte 
afternoon  and  during  dayll^t  Tba.t  tte 
said  plaintiff  approached  the  water  cooler 
wbwe  there  waa  already  a  hole  In  the  floor- 
ing; ttat  plaintiff  Is  a  little  nearsighted  for 
seeing  or  doing  anything  like  that  That  the 
plaintiff  stepped  in  the  h(Ae  and  injured  bat- 
self.  That  the  hole  was  big  enougli  for  her 
to  get  her  foot  in  it;  that  she  tooke  pert  of 
the  floor  mi  tte  right  side.  That  it  was  about 
S  o'dock  in  the  sftwaoon  and  getting  a  lit- 
tle dark ;  that  It  was  a  cloudy  afternoon  and 
the  waiting  room  was  crowded  with  people. 
That  tte  plaintiff  did  not  look  down  at  tte 
fioor  while  walking  to  tte  water  cooler,  but 
if  she  had  she  would  have  seen  the  bole  In 
the  floor  btfore  she  stepped  lato  it 
•  *vniat  tte  defendants  A.  C.  L.  R.  B.  Co.. 
B.  A.  L.  Sy.  Oo^,  L.  O.  P.  &  O.  By.  Oo.,  and 
BTa.  Ry.  Oo.  each  hare  tracks  leading  past 
the  depot  where  plaintiff  was  Injured. 

"That  ttey  st^  at  this  j/oixA  tot  passen- 
gers, and  that  tte  defendants  A.  C  L.  B.  B. 
Co.,  S.  A.  L.  By.  CtK  and  Bla.  By.  Co.,  In  ttie 
building  where  lAalntUE  was  Injured,  known 
as  tte  'Union  Depot,*  sell  tld^  tor  pas- 
sage on  their  req>ectiTe  trains." 

Only  tte  first  two  grounds  of  tte  demurrer 
to  tte  evidence  are  argued  here.  By  this  de- 
murrer to  the  evideace^  the  defendant  rail- 
road companies  admitted  tte  trutt  of  the, 
testimony  as  stated  in  the  demurrer,  and  also 
such  conclusions  of  fact  as  may  be  fairly 
drawn  from  the  testimony.  Forced  or  tIo- 
lent  inferences  from  tte  testimony  are  not 
admitted  by  tte  demnrrer.  but  tte  testimo- 
ny Is  to  be  taken  most  strongly  against  tte 
demurrants.  Fee  t.  Florida  Sugar  Manufg. 
Oo.,  86  Fla.  S12,  18  Soutt.  653.  Only  the  erl- 
deiuie  as  stated  in  tte  demurrer  to  tte  evl- 
dMice  can  be  consld^^  In  passing  upon  tte 
demurrer.  Guided  by  ttese  rules,  it  la  ap- 
parent ttat  tte  llabUity  of  tte  defendants  is 
shown  by  their  use  of  tte  depot,  by  tte  con- 
dition of  tte  floor,  and  1^  tte  circumstances 
under  which  the  plaintiff  was  in  tiie  waiting 
room  and  was  injured,  as  stated  In  the  de- 
murrer to  tte  evidence. 

a%e  statement  in  tte  evidence  "that  tte 
plaintiff  did  not  look  down  at  the  floor  vttile 
walking  to  the  water  cooler,  but  If  she  had. 
she  would  have  asm  the  hole  in  tte  floor  be- 
fore she  stepped  into  it,"  when  ccmsldered 
Witt  tte  statements  that  it  was  "getting  a 
llttie  dark;  that  It  was  a  cloudy  afternoon 
and  the  waiting  room  was  crowded  witt  ino- 
I^**  and  an^Iylng  the  rule  that  In  a  demur- 
rsr  to  evidenos^  flw  testimony  Is  to  be  taken 
most  strongly  against  tho  demonaata,  It  la 
not  iwparent  from  the  demurrer  to  the  evif 
denoe  ttat  the  plaintiff  waa  guilty  ot  con- 
tributory negligence.  An  Inrestigatlon  of  tte 
facts  In  dispute,  and  the  recondOation  of 
conflicting  or  Inconslstant  testimony  cannot 
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be  bad  la  a  donurrw  to  evidence,  but  are 
for  the  jnry  upon  a  consideration  of  all  the 
evidence  adduced  at  the  trial.  Mngge  r. 
Jackson,  00  Fla.  235,  39  South.  157. 

The  statement  In  the  testimony  incorporat- 
ed in  the  demurrer  to  the  evidence  that  the 
plaintiff  "went  down  to  the  Union  Depot  with 
friends  to  see  and  assist  said  friends  off  on 
the  train  of  the  Florida  Railway  Company, 
one  of  the  defendants  herein,  said  frl«ids  be- 
ing two  ladles  and  one  man,  and  being  quite 
a  number  of  bundles  with  them,  and  one  of 
the  ladles  bad  a  child,"  Is  sufiQclent  on  the 
demurrer  to  indicate  that  the  plaintiff  was 
properly  In  the  waiting  room  of  the  defendant 
companies.  Tbe  law  imposed  npon  the  de- 
fendants the  duty  to  have  the  floor  of  Its 
waiting  room  In  a  reasonably  safe  condition, 
and  a  liability  for  nonperformance  of  this 
doty  where  Injury  proximately  results,  and 
the  plaintiff  does  not  contribute  proximate- 
.17  to  the  Injury.  26  Am.  &  Eaig.  Enc.  Law 
(2d  Ed.)  G0&  The  demurrer  to  the  evidence 
was  properly  overruled.  The  case  could  then 
be  submitted  to  the  Jury.  Sectltm  1448,  Qtm. 
St.  1906. 

Under  the  title  of  "An  act  defining  the  11a- 
bUldes  of  railroad  companies  in  certain  cas- 
es," Chapter  4071,  Acts  of  1891,  contains  five 
sections,  the  first  two  of  which  are  brought 
forward  In  the  Oeneral  Statutes  of  IOCS,  as 
follows : 

"3148.  liability  of  Railroad  Company.— A 
railroad  company  shall  be  liable  for  any  dam- 
age done  to  persons,  stock  or  other  property, 
by  the  running  of  locomotives,  or  cars,  or 
other  machinery  of  such  company,  or  for  dam- 
age done  by  any  person  in  the  employ  and 
service  of  such  company,  nnl^  the  company 
■ball  make  It  appear  that  their  agents  have 
exercised  all  ordinary  and  reasonable  care  and 
diligence,  the  preenmptlon  in  all  cases  being 
against  tiie  company. 

"3149.  Wh»  Recovery  of  Damages  For- 
bidden.—No  poaon  shall  recovw  damagefl 
fltmi  a  railroad  company  for  Injury  to  bim- 
self  or  bis  property,  where  the  same  is  done 
by  his  consent,  or  is  caused  by  his  own  n^ 
llgence.  If  the  comidainant  and  the  agents 
of  the  company  are  both  in  fault,  the  fonnw 
may  recover,  but  the  damages  Shall  be  dindii- 
Ished  or  increased  by  the  Jury  in  prt^rHim 
to  the  amount  of  dabtalt  attributable  to 
him." 

Hie  title  under  wbldi  these  sections  wore 
enacted  is  restrlctiTa,  and  the  twms  of  the 
sections  are  spedflc  and  narrow  in  their 
■cope.  No  added  effect  Is  given  the  sections 
by  bting  ■nbsequratly  incorporated  In  the 
General  Statutes  of  190a 

The  act  applies  only  to  railroad  companies 
and  the  constitutionality  of  tbe  third  sec- 
tion, now  section  ZIBO,  Qen.  St  1906,  as  a 
discrtmbiatlng  regulation  has  been  sustained 
upon  the  thaarj  that  the  business  of  opera- 
tlng  railroads  dUfers  from  oOier'  employ- 
ments in  the  particular  dangers  incurred, 
and  calls  for  vedal  regulation  to  mast  the 


conditions  peculiar  to  IL  Florida  Bast  Ooast 
R.  Co.  T.  Lassiter,  08  Fla.  234.  SO  South.  428. 

It  Is  competent  for  the  Legislature,  when 
acting  within  constitutional  limitations,  to 
diange  the  common-law  liabilities  of  rmil- 
road  companies  for  damage  dcme  to  its  em- 
ployte  and  othtts.  See  Seaboard  Air  Une 
Ry.  V.  Simon.  06  Fla.  045^  47  South.  1001, 
20  L.  a  A.  (N.  S.)  126;  Steams  ft  Culver 
Lumber  Co.  t.  Fowler,  e&  Fla.  882,  00  Soutb. 
680. 

The  subject  regulated  by  the  statute  is  ex- 
pressly limited  to  damage  done  by  the  mnnins 
of  the  locomotives,  or  cars  or  otho-  madiin- 
ery  of  a  railroad  company  and  to  damage 
done  by  any  person  in  the  employment  and 
service  of  such  company.  All  the  sections 
originally  enacted  together  are  to  be  consid- 
ered as  one  act  regulating  a  single  restricted, 
subject-matter. 

The  provision  in  sectiim  2  of  the  orl^nal 
act,  now  section  3149  of  the  Oeneral  Stat- 
utes of  1006,  allowli^  a  plaintiff  to  recover 
damages  from  a  railroad  company  where 
both  the  plaintiff  and  the  defoidant  are  at 
fault,  Is  to  be  construed  with  the  other  sec- 
tlons  and  is  limited  to  damage  done  by  the 
mnnlng  of  locomotives,  cats,  or  otter  ma- 
chinery, or  by  any  person  In  tiie  onploy  and 
swvlce  of  a  railroad  c(mipany. 

The  injury  in  this  case  was  not  caused  by 
the  running  of  locomotlTas,  can,  or  other 
machinery  or  by  any  perspn  in  the  tmpUij 
and  service  of  the  defaidanta.  The  duty  to 
ke^  the  floor  of  the  waiting  room  In  a  rea- 
sonably safe  condition  for  the  purposes  of 
Its  use  devolves  npon  the  cwnpanles,  hat 
It  does  not  appear  that  the  "damage^*  com- 
plained of  was  *Vlone  by  any  person  in  the 
employ  or  service  oT*  the  dtfWdant  cnu- 
panles. 

In  its  chargea  to  the  jury  the  trial  eonrt 
did  not  apcdy  the  statutory  i^ovlsioa  as  to 
the  presumption  of  negligence  on  the  part  of 
the  railroad  companies  arising  oat  of  the 
injury,  apparently  because  the  injury  was 
not  caused  by  the  running  of  loctHmottves. 
cars,  or  other  machinery,  or  by  any  persim 
In  the  «npl<^  and  service  of  the  companies ; 
but  the  court  did  apply  the  statutory  pro- 
vision that  the  plaintiff  may  recover  If  both 
were  at  fanlt.  This  was  emv  because  the 
regulation  In  each  Instance  Is  designed  to 
apply  to  the  same  sub]ect-mattra>,  via.,  dam- 
age dime  by  the  mnnlng  looomoUves, 
cats,  or  other  machinery  of  a  railroad  com- 
pany, or  by  pttwnu  la  the  emph^  and  serv- 
ice of  a  railroad  company. 

Where  contributory  ne^lgenoe  Is  a  defease 
to  an  action  In  tatt,  and  does  not  mnely 
reduce  the  damages,  the  contributory  ne^l- 
gence  should  be  pleaded,  and  proven-  by  the 
defendant,  onleia  It  appears  fnnn  the  allega- 
tions or  looofS  of  the  plaintiff.  In  this  case 
the  only  plea  was  the  gowral  iasoe  «f  not 
guilty  which  did  not  put  In  IsBoe  anyaattva 
of  Inducement  contained  In  the  dedarattea 
and  did  not  present  the  defense  of  oontrlb- 
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Qtoc7  MsHience.  Louisville  ft  NaaliTllle  B. 
R.  Co.  Y.  Ynietra,  21  Fla.  700;  JaducoiTHla 
■lectrie  Co.  t.  Slosn,  52  Fla.  3ff7,  text  288, 
Srath.  B18;  Atlantic  Coast  Line  Ry.  Co. 
T.  Crosbj,  68  Fla.  400,  48  Soutb.  818;  At- 
lantic Coaat  Line  By.  Co.  t.  Beasley,  54  Fla. 
311,  45  Sooth.  761 ;  Moon  Lanier.  52  Fla. 
3SS,  42  Soutb.  482;  SIseel  t.  St  Lonis  & 
8.  F.  B.  Co.,  214  Mo.  516^  113  S.  W.  1063, 
15  Am.  ft  Bug.  Ann.  Cas.  and  notes; 
Atlantic  Coast  Line  By.  t.  Byland,  60  Fla. 
190,  40  South.  24 ;  Ryland  T.  Atiantic  Coast 
Lfne  Ry.  Co.,  ST  Fla.  143,  49  South.  746; 
29  Cyc.  580 ;  6  Kncy.  PI.  ft  Pr.  10.  . 

Whether  contrlbiitory  negligence  appears 
by  direct  testimony,  or  by  fair  Inference 
from  the  evidence  of  the  plaintiff,  Is  a  ques- 
tion for  the  Jury  to  determine  under  proper 
Instmctlons  from  the  court,  as  a  conclusion 
of  contributory  n^lfgence  does  not  Indlsput- 
ahly  arise  from  the  evidence  offered  by  the 
plaintiff  so  ns  to  become  a  question  of  law. 
See  Louisville  &  NasbTlIIe  R.  R.  Co.  t. 
Tnletra,  21  Fla.  700;  Florida  Cent  ft  P. 
R.  Co.  r.  Mooney,  40  Fla.  17,  tot  32,  24 
South.  148. 

As  the  existence  of  the  hole  In  the  floor 
Is  not  controverted,  the  apparent  negligence 
of  the  defendants  follows,  and  while  it  Is 
error  to  assume  in  charges  *  facts  that  are 
disputed  or  not  conceded,  It  la  not  error  to 
assume  the  existence  of  a  fact  shown  by  nn- 
omtroverted  testimony.  In  the  charges  given 
the  assumption  that  the  hole  was  in  the  floor 
is  not  on  this  record  error. 

No  question  of  reckless  or  willful  negli- 
gence arlBCS  In  this  case.  Florida  South.  Ry. 
Co.  V.  Hirst  90  Fla.  1.  11  South.  506,  16 
L.  R.  A.  63],  32  Am.  St  Rep.  17. 

In  giving  charges  applying  the  statutory 
rule  as  to  comparative  ncKlIgence  and  Id 
refusing  requested  charges  that  the  plaintiff 
cannot  recover  if  she  is  guilty  of  contributory 
negligence,  the  court  committed  errors  for 
which  the  jndgnient  la  reversed  and  the 
cause  remanded. 

SHACKLEFORD  and  COCKRELU  JJ.« 
eoncor.  * 

TATLOB.  BOCKBB.  and  PARKHUX^ 
JJ.,  concur  In  the  opinion. 


ESCAMBIA  LAND  ft  MFG.  CO.  v.  FBRBT 
PASS  INSPECTORS'  ft  SHIP- 
PERS* ASS'N. 
(Supreme  Court  of  Florida,  Division  B.  April 
Id,  1910.   Headnotes  Filed  June  25,  lAUK) 

(Byltabm  Jty  tU  Cotirt.) 
i.  Landlord  and  Tenant  ({  40*)— Sepabatx 

I XSTBUMENTS— IkSTRUCTIONB. 

Two  separate  iDstnunents  under  seal,  ex- 
seated  by  the  parties  at  the  same  time,  ooe  an 
Indeatme  of  Im*^  dis  other  in  the  nature  of  a 
defeasance  wUeh  defeats  the  force  or  operatioa 


of  the  lease,  must  be  read  and  construed  togeth- 
hr  as  one  contract. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  |  104;  Dec.  Dig.  |  40.*] 

2.  CONTBACrS    (t    108*)  —  VALIDITT  —  PlTBLIC 

PoLicT— Lbask  or  Bed  or  Stbxau  and  Ri- 

FABIAN  RiOHTB. 

A  contract  whereby  one  party  leases  to  an- 
other the  shore  or  space  between  high  and  low 
water  marlc,  a  pert  of  the  .  bed  of  a  navigable 
stream,  the  title  to  which  is  in  the  state  In  trust 
for  the  public,  and  the  riparian  liehts  which 
are  concurrent  with  the  rights  of  other  inhab- 
itants of  the  state,  and  must  be  exercised  sub- 
ject to  the  rifrhts  of  others,  is  void,  as  being 
illegal  and  contrary  to  public  policy. 

[Ed.  Note.— Fbr  other  casesL  see  Contncts, 
Cent  IMg.  I  498;  Dee.  DUTTlOe.*] 

3.  GONntACTS  (I  188*)— IlXEOALITT— Efisct. 

Courts  will  take  notice  of  their  own  motion 
of  Illegal  contracts  which  come  before  them  for 
adjudication,  and  will  leave  the  parties  where 
they  have  placed  themselves. 

[Bi.  Note.— For  other  eases,  see  Contracts, 
Cent  Dig.  i  681 ;  Dec;  Dig.  |  138.*] 

(Additiotua  ByUabiM  hy  Editorial  Staff.) 

4.  WOBDS    and    PhBASBS— "DErXASANCE." 

A  "defeasance,"  says  Lord  Coke,  is  "fetch* 
ed  from  the  French  word  'defaire' ;  I.  e.,  to  de- 
feat or  undo,  'infectum  reddeie  quod  factum.* " 
The  true  meaning  of  this  language  is  to  make 
void  the  principal  deed. 

[Ed.  Note.^For  other  definitions,  see  Words 
and  Fhzaaes.  vol.  2,  pp.  iSHOO,  1931.] 

Error  to  Circuit  Court,  BMamMa  Oounty; 
J.  E.  Wolfe,  Judge. 

Bin  by  the  Bacambla  Lend  ft  Manufactur- 
ing 0(»npaiiy  against  the  Ferry  Pass  In- 
spectors' ft  Shippers'  Association.  Judgment 
for  dtfendant,  and  plaintiff  brings  error. 
Afflrmed. 

Beeves  ft  Watson,  for  plaintiff  In  wror. 
John  C  Avery,  for  defendant  In  enas. 

PABKHILLk  J.  On  the  22d  day  of  April, 
1907,  the  plaintiff  In  error  and  the  defend- 
ant In  «Tor  altered  into  two.agreemoita. 
The  one  was  an  Indenture  of  lease  under  seaf, 
whereby  the  Escambia  Land  ft  Uannfa<ctnr- 
lug  Company  did  let  and  rent  to  tiie  Ferry 
Pass  Inspectors'  ft  Shippers'  Assodatlini  for 
a  period  of  five  years  from  the  12th  .day  of 
April.  1007,  "the  use  of  twenty  (20)  feet  of 
the  following  portions  of  the  river  front  of 
certain  lands  upon  tbe  EscamUa  river  In  said 
county  of  I%cambia,  and  In  township  one  (1), 
north,  range  thirty  (30)  west,  to  wit:"  Then 
follows  a  more  particular  description  of  the 
premises,  for  the  yearly  rental  of  $550  per 
year,  payable  semiannually  in  a4Tance  on  tbe 
1st  day  of  May  and  tbe  1st  day  of  Novem- 
ber of  each  year.  It  was  further  provided: 
"The  term  'River  Fronf  as  need  in  this  in- 
strument, means,  and  shall  be  construed  to 
include  a  strip  of  land  twenty  ^  feet  wide 
and  extending  back  from  tbe  hi^-water 
mark,  as  well  as  all  the  land  below  blgh- 
water  mark,  and  all  tbe  riparian  rights  In- 
cident to  the  ownership  of  said  land  tbe  wa- 
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ter  front  €t  wbldi  ii  leaflsd  bj  this  Inatrth 

ment" 

By  means  of  the  oUiOT  Instninient;  likewise 
under  seal,  the  said  parties  farther  agreed: 
"This  agreement,  made  this  220.  day  of  April, 
1907,  by  and  between  the  Escambia  Laud  ft 
Manufacturing  Company,  a  corporation,  and 
the  Ferry  -Pass  Inspectors'  &  Shippers'  As- 
sociation, a  corx>oratlon,  witnesseth:  That, 
whereas,  the  parties  have  this  day  executed 
the  contract  of  lease  for  twenty  (20)  feet  of 
the  water  front  of  certain  property  situated 
on  the  Escambia  river  in  said  county  of  Es- 
cambia and  in  township  one  (1)  North,  range 
thirty  (30)  West,  and  township  one  (1)  South, 
range  thirty  @0)  West,  more  particularly  de- 
scribed In  said  indenture : 

"Now,  it  is  understood  and  agreed  that 
the  party  of  the  second  part  is  to  institute 
suit  against  the  White  River  Inspectors*  & 
Shippers'  Association,  a  corporation,  to  en- 
join and  restrain  said  last-named  corporation 
from  the  use  of  said  property  and  the  ripari- 
an rights  Incidental  thereto,  and  that  if  said 
salt  shall  result  adversely  to  the  party  of  the 
second  part— that  Is,  If  the  court  shall  hold 
that  the  White  Klver  Inspectors'  &  Shlpi>ers' 
Association  has  the  right  to  use  said  water 
front  for  the  purposes  against  the  use  of 
which  said  injunction  Is  sought — that  then 
the  aforesaid  Indenture  of  lease  between  the 
partiee  of  the  first  and  second  part  shall  be 
canceled  and  annulled,  and  the  parties  there- 
to sliall  be  released  from  any  and  all  liability 
arising  therefrom." 

A  suit  was  instituted  by  the  Ferry  Pass 
Inspectors*  &  Shippers*  Association  against 
the  White  River  Inspectors'  ft  Shippers'  As- 
sociation and  was  brought  here,  and  will  be 
found  reported  in  57  Fla.  399,  48  South.  643, 
22  L.  R.  A.  (N.  S.)  345.  After  that  decision 
the  suit  was  dismissed  by  the  plaintiff. 
There;^>on  the  plaintiff  In  the  instant  case, 
the  EJscambla  Land  &  Manufacturing  Com- 
pany, terminated  the  lease  by  re-entry  on 
January  23,  1909,  and  seeks  to  recover  the 
rental  alleged  to  be  due  up  to  that  time,  the 
lessee  having  paid  no  rental,  claiming  a  re- 
lease therefrom  because  the  said  suit  insti- 
tnted  against  the  White  River  Inspectors'  & 
Shippers'  Association  has  resulted  adversely 
to  the  Ferry  Pass  plaintiff ;  that  is,  that  this 
court  held  that  the  White  River  Inq>ectors' 
&  Shippers'  AsstxHation  has  the  right  to  nse 
said  water  front  for  the  purposes  against  the 
use  of  which  said  injunction  was  sought. 

The  court  below  held  with  the  contention 
of  the  defendant  herein,  and  we  must  con- 
strue the  contract  which  is  contained  in  the 
two  separate  Instruments.  These  two  instru- 
ments must  be  read  and  construed  together. 
The  second  Instrument  providing  for  the 
institution  of  the  suit  against  the  White  Riv- 
er Inspectors'  ft  Shippers'  Association  is  in 
the  nature  of  a  defeasance,  whldi  d^eats  the 
ft>rce  or  operation  of  the  other  deed.  Lord 
Ooke  has  given  a  very  correct  definition  of 
a  "defeasanctt"  In  stating  Its  derivBtlon.  *'It 


IS,"  says  he  (Go.  UtL  236b),  'Yetched  from 
the  French  word  'defaire' ;  L  e.,  to  d^eat  or 
nnd<),  Infectum  reddere  quod  factum.' "  The 
true  meaning  of  this  language  is  to  nuke 
void  the  principal  deed.  See  Flagg  v.  Mann 
(U.  S.)  9  Fed.  Gas.  202,  222;  Words  &  Phras- 
es, Tol.  2,  p.  1930 ;  Simmons  v.  West  Vli^nla 
Ins.  Co.,  8  W.  Va.  474,  480  (clUng  Bouv.  lAvr 
Diet). 

The  effect  of  the  defeasance  tn  the  Instant 
case  is  to  defeat  the  force  or  operation  of  the 
contract  of  lease,  to  undo  It,  cancti  and  annul 
It,  and  to  release  the  parties  thereto  "from 
any  and  all  liability  arising  therefrom,"  if 
the  court  shall  hold  that  the  White  River 
Association  has  the  right  to  use  said  water 
front  If  the  effect  of  the  defeasance  is  to 
release  the  parties  from  liability  for  the 
rental  only  after  the  decision  of  the  court 
upon  the  rights  of  the  White  Biver  Associa- 
tion, then  its  language  should  have  been  "to 
release  the  parties  thnreto  from  any  and  all 
liability  arising  tAerea/ter";  bnt  the  lan- 
guage of  the  contract  is  that  upon  a  decision 
adversely  to  the  Ferry  Pass  Association  and 
in  favor  of  the  White  River  Association  the 
parties  shall  be  released  from  any  and  all 
liability  arising  therefrom;  that  is,  from  the 
terms  of  the  lease. 

The  release  of  liability  provided  for  Is  In 
reference  to  the  nature  of  the  liability — ^that 
is,  the  liability  arising  from  the  lease— and 
does  not  have  reference  to  the  time  when 
the  liability  shall  cease,  but  covers  anj  and 
all  liability  arising  from  the  lene  In  dear 
and  onambiguons  language. 

The  language  of  the  defeasance  la  clear. 
It  provides  that  If  said  suit  shall  result  In  a 
certain  way  "that  then"  (in  that  evoit)  "the 
aforesaid  Indenture  of  lease  between  the  par- 
ties of  the  first  and  second  part  shall  be  can- 
celed and  annulled,  and  the  parties  thereto 
shall  be  released  from  any  and  all  liability 
arising  thertfrom."  "Any  and  all  liability 
arising  therefrom'*  means  any  and  all  lia- 
bility growing  out  of  or  having  its  origin, 
life,  and  existence  In  the  contract  "Any 
and  all  liability"  does  not  mean  some  of  the 
liaMllty,  as,  for  Instance,  liability  for  r«it- 
al  after  the  decision  of  the  court  upon  the 
question  mentioned,  but  any  and  all  liability 
growing  out  of  or  having  Its  existence  in  the 
contract  whether  before  or  after  the  decision 
of  the  court  upon  the  rights  of  the  White 
River  Association.  The  provision  that  If  the 
court  shall  hold  the  White  River  Association 
bas  the  right  to  use  said  water  front  that 
then  the  Indenture  of  lease  ^all  be  annulled 
means  that  In  the  event  mentioned  and  suit 
be  brought  on  the  lease  the  court  shall  annul 
the  lease  or  hold  It  void  and  of  no  ^ect 
This  the  lower  court  did,  and  the  action  of 
the  court  was  correct  as  the  demurrer  to  the 
plea  setting  up  these  matters  admitted  that 
the  court  held  the  White  River  Association 
had  the  right  to  use  the  said  water  front 

The  d^endant  did  not  pay  the  rental.  Tlie 
plalntllE  Is  suing  to  recover  It  If  the  rental 
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med  £or  Ad  not  arlw  from,  gro^  oot  of.  or 
hftve  Its  aodatencft  In,  tiie  contiMfit,  the 
tur  !■  not  utltled  to  recorer,  for  this  suit 
Is  bnniAt  to  recorar  under  the  enpreaa  con- 
tract If  the  r«itB  sued  for  did  arise  txom, 
crow  out  of,  or  have  their  existence  In,  fhci 
contract  the  defendant  is  r«aeaBed  therefrom 
by  the  rer^  wwds  of  tiie  oontract  upon  tin 
boldlns  b7  the  court  that  the  vniite  lUTer 
Aasodatlon  has  tbe  ri^t  to  use  nid  water 
front.  But  that  is  not  all.  The  plalntlfl 
must  fiUl  in  this  suit  for  anothw  reason. 
Upon  its  face^  the  contract  <m  which  this 
salt  Is  brought  Is  void,  as  being  illegal  and 
contrary  to  public  policy.  By  the  terms  of 
the  contract  the  plaintlir  undertook  to  lease 
to  the  defendant  the  rivw  front  and  the  ri- 
parian ri^ts  Incident  thereto  to  the  extlvr 
sion  of  the  use  thereof  by  the  White  River 
Association.  This  the  lessor  had  no  right  to 
do.  In  the  Ferry  ^ss  Ziiq>ectors'  ft  Ship- 
pers* Assodatlini  White  Blrer  Inspectors' 
&  Shippers'  ABBodatton,  supra,  this  court 
held  that  "the  shore  or  apace  betwe«i  high 
and  low  water  mark  is  the  part  of  the  bed 
of  navlgatde  waters,  the  title  to  whlcdi  Is 
in  the  state  In  trust  for  the  public.  If  the 
owner  of  land  tias  title  to  hlgh^water  mark 
his  land  borders  on  the  water,  alnce  the  shore 
to  hjgh-water  mark  is  a  part  of  the  bed  of 
the  watm,  that  if  It  is  a  navigable  waterway 
he  has  as  Incident  to  such  title  the  riparian 
rights  accorded  by  the  common  law  to  such 
an  owner.  *  *  *  A  riparian  owner  may 
use  the  navigable  watws  and  the  lands  tliere- 
nnder  opposite  his  land  for  purposes  of  nav- 
igation and  of  conducting  commerce  or  busi- 
ness thereon,  but  such  right  is  only  concur' 
rent  with  that  of  other  iuhabltauts  of  the 
state,  and  must  be  exercised  subject  to  the 
rights  of  others.  *  *  *  In  the  absence 
of  a  valid  grant  from  the  state  no  riparian 
owner  or  other  person  has  an  exclusive  rlj^t 
to  do  business  upon  public  waters  of  the  state 
whether  such  waters  are  in  front  of  the  land 
of  the  riparian  ownw  or  not  *  •  • 
While  the  complainant  and  the  defendant  In 
common  with  all  other  inhabitants  of  the 
state  have  a  right  to  use  the  waters  of  the 
navigable  streams  and  the  lands  thereunder 
including  the  shore  or  space  between  hU^ 
and  low  water  mark  for  purposes  of  naviga- 
tion and  the  transportation  of  logs  there* 
over,  neither  the  complainant  nor  the  defend- 
ant has  sucU  right  to  the  exclusion  of  its 
lawful  exercise  by  the  other  or  by  any  other 
inhabitant  of  the  state." 

The  contract  here  la  to  lease  the  shore  or 
space  between  high  and  low  water  mark,  a 


part  of  ttM  bed  of  a  navigable  irtream  the 
title  to  whidi  is  in  the  state  in  trust  tor  the 
poUic,  and  to  lease  the  exdusive  use  of  ri- 
parian rights  so  far  as  Qie  White  Blver  As- 
sociation was  concerned,  whm  such  riparian 
rights  were  concurrent  with  the  rl^ts  of 
the  White  River  Association  and  eth»  in- 
haUtants  of  the  state  and  must  be  exercised 
subject  to  the  rights  of  others.  The  contract 
therefore,  is  an  illegal  contract  The  plaia- 
tifFs  right  to  a  recovery  is  based  upon  the 
Illegal  contract,  a  breach  at  whltih  is  the 
very  gist  of  the  action.  In  Shortall  v.  Fltz- 
Blmmons  ft  Connell  CO.,  83  lU.  App.  231,  the 
court  held,  "a  contract  to  build  a  wall 
through  the  waters  of  Lake  Michigan  by  driv- 
ing piles  into,  and  making  a  permanent  struc- 
ture upon,  lands  under  said  waters,  flie  title 
to  whldi  Is  in  the  state  <a  Illinois  in  trust 
for  the  puUlc,  is  an  illegal  contact  and  the 
mUl,  when  bnllt'ls  a  purpresture,  and  liable 
to  abatement  at  the  Instance  of  the  state." 
The  court  said,  "we  know  of  no  well-conslder- 
ed  case  where;  a  recovery  has  been  allowed 
where  the  verj  basis  of  the  action  is  an  il- 
legal contract  or  its  breach." 

In -Stewart  ft  Bra  v.  Bteama  ft  Oulver 
Co..  56  na.  570.  48  South.  19,  this  court  said: 
"The  courts  will  not  in  general  aid  either 
par^  to  enforce  an  illegal  agreement,  but 
will  leave  the  parties  where  they  {rtaee  them- 
s^ves  wltti  reference  to  such  illegal  agree- 
ment; except  where  the  law  or  public  policy 
requires  action  tgr  the  courts,  or  where  the 
parties  are  not  in  pari  delicto,  and  perhaps 
in  other  cases  not  pertinent  here.** '  In  that 
case  the  court  said  further  that  "when  it  ap- 
pears from  a  contract  and  the  cfrcnmstances 
under  which  it  was  made,  and  from  ite  pnr^ 
poses,  operation,  and  results;  that  in  Its  terms 
or  in  Its  full  operation  it  is  unlawful,  or  its 
opravtion  accomplishes  or  in  reality  taids  to 
acoomplirii  an  unlawful  purpose  whether  so 
intended  by  the  parties  thereto  or  not,  the 
contract  will  not  be  enftwced  by  the  conrts." 

Courts  will  take  notice  at  their  own  mo- 
tion, too,  of  illegal  contracta  which  come  be- 
;  fore  them  for  adJudicatiMi.  and  nill  leave 
:  the  parties  where  they  have  placed  them- 
selves. Richardson  v.  Buhl,  77  Hicdi.  68S^  43 
N.  W.  1102,6L.a..A.  457. 
The  Judgment  is  affirmed. 


TATLOR  and  HOCKER,  JX,  concur. 
WHITFIELD,  C.  J.,  and  SHACKLEFORD 
and  COCKRBLT^  JI..  concur  only  in  the  con- 
clusion that  the  contract  is  illegal  and  nn- 
enforceablflb 
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(Fla. 


IiEX>NABI>  at  a1.  T.  BATLBN  STREODT 
WHARF  CO. 
(Sn^wie  Oonrt  of  Florida,  IHTliioii  A.  Hay 

27.  mo.) 

(8ifJla1nu      th«  Court.) 

1.  FuHomess  (1  1*)— Natube  of  Rioht. 

A  franchise  Is  a  special  privilece  ccmferred 
uixm  Individuals  or  corporations  by  governmen- 
tal authority  to  do  lomethittg  that  cannot  be 
done  ox  oonunfm  right. 

[Ed.  Note.— For  other  casea,  see  Franchisea, 
Oent  Dig.  il;  Dec.  Dig.  {  1.* 

For  other  definltioDa,  aee  Words  and  PhraBea, 
vol.  8.  pp.  292&-2942;  vol.  8,  p.  7666.] 

2.  Fbaitchiseb  <ii  8.  11*)  —  Duunoif  —  BIi- 

TBMT  or  PBIVATB  RIGHT. 

Frandilsea  are  not  consonied  In  their  uae, 

and,  when  a  partlctilar  ase  of  them  by  individ- 
uals or  corporations  ceases  by  nonnse,  forfei- 
ture, limitation  or  otherwise,  the  furrier  use 
may  be  granted  or  permitted  to  others.  Pri- 
vate rights  in  francbues  are  faonflned  to  a  prop- 
er nae  of  them  for  the  general  welfare,  eobject 
to  lawful  goveramental  regulation. 

[Ed,  Note.— For  other  cases,  ^  Fraocbises, 
Dec  Dig.  IS  8,  11.*] 

8.  Fbanchises  (S  8*)— ErrEN«  or  Right. 

The  character  and  extent  of  Uie  right 
granted  to  individuals  and  corporations  in  the 
use  of  a  franchise  depend  upon  the  terms  of 
the  grant,  the  nature  of  the  franchise,  and  the 
purpose  desigoed  to  lie  accomplished. 

[Eld.  Note.— For  other  cases,  see  Franchises, 
Dec.  Dig.  {  3.*] 

4.  EzECUToaa  and  ADmniSTBATOBa  (i  329*)— 
Sales  roB  Pathbivt  or  I^bts— I^fbbtt 
Subject— Fbanchibbs. 

The  right  to  the  use  of  a  franchise  is  the 
property  of  the  grantee,  and  its  sale  by  Judicial 
decree  for  the  payment  of  bis  debts  is  not  for- 
bidden by  law  where  the  use  continues  for  the 
public  good  as  originally  designed  by  the  grant 
[E!d.  Note. — Fbr  other  cases,  see  Elzecuton 
and  Administrators,  Dec  Dig.  |  329.*] 

Appeal  from  Circuit  Court,  EscamUa  Coun- 
ty ;  J.  B.  Wolfe,  Judge. 

Bill  by  S.  S.  Leonard  and  another  against 
the  Baylen  Street  Wharf  Company.  Decree 
for  defoidant,  and  complainants  appeal.  Af- 
firmed. 

Jno.  O.  Avery,  for  appellants.  Maxwell  ft 
Wilson,  for  app^eft 

WHITFIELD,  C.  J.  The  appellantB,  b^ing 
denied  an  accounting  for  the  use  of  a  wharf 
franchise  and  an  injuuctlou  against  the  fur- 
ther use  of  the  franchise,  appealed. 

In  substance,  the  bill  of  complaint  all^ee 
that  the  appellants  are  the  heirs  at  law  of 
Samuel  A.  Leonard,  to  whom  was  granted  by 
legislaUve  act  in  1854  (Laws  1854,  c  67^  tbe 
right  to  construct  a  wharf  at  and  from  the 
termination  of  Baylen  street,  in  the  city  of 
Pensacola;  the  act  also  providing  "that  the 
said  Samael  A.  Leonard,  his  belrs,  executors, 
administrators  and  assigns  shall  have  power 
to  assess  and  collect  tolls  and  rates  of  wharf- 
age, by  suit  or  otherwise,  for  the  uses  of  said 
wharf,  BO  far  as  may  be  consistent  with  the 
rights  of  the  dty  of  Pensacola  to  reffnlate 


such  rates  that  said  act  has  never  beeo 
repealed ;  that,  after  the  passage  <rf  the  act, 
Samnel  A.  Leonard  constructed  a  wharf,  tai 
pnrsoance  of  the  terms  thereof  at  and  from 
the  termination  of  said  Baylen  street;  that 
after  the  death  of  Samn^  A,  Leonard,  with- 
out authority  of  law,  hia  interest  In  said 
wharf  was  sold  in  1867  by  order  of  the  coun- 
ty Judge  by  the  administrator ;  that  said  sale 
did  not  divest  the  title  of  the  heirs  of  Sam- 
uel A.  Leonard  to  said  franchise;  that  S. 
Z.  Qonzalez  became  the  purchaser  at  such 
sale,  but  acquired  no  title  thereby;  that,  in 
1889,  the  defendant  appellee  here  was  In- 
corporated with  authority  to  acquire,  manage, 
control,  and  operate  the  Baylen  street  wharf, 
and  to  collect  tolls  and  charges  for  its  nse; 
that  the  defendant  corporation  has  acquired 
only  the  rights  of  said  S.  Z.  Gonzalez  to  said 
franchise,  and  a  conveyance  of  the  space 
where  the  wharf  is,  from  the  water  frcmt 
commissioners  appointed  under  diapter  4SQ2, 
Laws  Fla.  1899;  that  the  defendant  la,  and 
for  a  long  time  has  been,  using  the  wharf 
and  collecting  tolls  and  charges  thereou. 
The  prayer  is  for  a  delivery  of  the  wharf  to 
api}ellants,  for  an  accounting,  and  for  appro- 
priate Injunctions  and  general  rtiief.  A  de- 
murrer on  the  ground  that  no  equity  was 
stated  being  sustained,  and  no  amendment 
being  made,  tbe  bill  of  complaint  was  dis- 
missed, and  on  appeal  it  is  urged  that  the 
right  granted  to  Samuel  A.  Leonard  by  the 
act  of  1864  is  a  franchise,  and  that  the  sale 
of  the  franchise  was  ineffective  to  divest  the 
title  of  appellants,  who  are  the  heirs  of  the 
grantee  of  the  franchise;  that  the  rights  of 
appellants  are  not  barred  by  limitations  or 
ladies ;  and  that  the  charter  of  tbe  defend- 
ant required  it  to  acquire  the  ii^iarf,  which  it 
has  not  legally  done. 

A  franchise  Is  a  special  prlvil^e  conferred 
upon  individuals  or  corporations  by  govern- 
mental authority  to  do  something  that  can- 
not be  done  of  common  right.  All  franchises 
b^ong  to  the  government  in  trust  for  its 
people.  Franchises  do  not  become  the  ab- 
solute property  of  any  one,  but  their  use  may 
be  granted  or  permitted  by  proper  govern- 
mental authority,  subject  to  supervision  and 
regnlatlon,  and  jupon  such  terms  as  may  be 
lawfully  Imposed.  They  are  permitted  to  be 
used  for  the  good  of  tbe  public,  usually  for 
the  purpose  of  rendering  an  adequate  service 
without  unjust  discrimination,  and  for  a  rea- 
sonable compensation.  Franchises  are  not 
consumed  In  their  use,  and,  when  a  particu- 
lar use  of  them  by  Individuals  or  corporations 
ceases  by  nonuse,  forfeittire,  limitation,  or 
otherwise,  tbe  furth^  use  may  be  granted 
or  permitted  to  others.  Private  rights  in 
franchises  are  confined  to  a  printer  nse  of 
them  for  the  g«ieral  welfare,  subject  to  law- 
ful governmental  r^nlation. 

By  the  common  law  of  Bngtend  a  trandilse 
granted  hy  the  sovwelgn  to  an  IndlTldaal  is 


'For  ethar  easaa  aae  aama  ti^le  and  asctlon  NUHBBR  In  Dsa.  A  Am.  DIga.  U07  to  taiu,  *  Rapertar  ladans 

Digitized  by  Google 


Pl«.) ' 


BROWK  T.  FEOPLS'S  BANK. 


719 


regarded  aa  a  heredltamoit,  and  tbe  fran- 
<diiee,  If  It  sarrlres  the  grantee,  pasaee  to  his 
heirs,  and  not  to  his  personal  representatiTes, 
aa  genwal  assets  for  the  payment  of  all 
debts.  Under  our  srstem  all  property  rights 
of  a  decedent  not  exempt  by  law  are  subject 
to  his  debts— the  personalty  going  directly  to 
the  administrator,  and  the  realty  to  the  heirs, 
subject  to  be  taken  by  the  administrator  to 
pay  debts  (with). 

Whether  a  gormunental  franchise  In  this 
state  is  to  be  regarded  as  realty  or  person- 
alty, It  Is  a  property  right,  and,  unless  exempt 
by  law,  it  is  subject  to  the  debts  of  the  fran> 
chlse  holder.  That  a  wharf  franchise  Is  a 
property  right  subject  to  alienation  has  been 
recognized  in  this  state.  SuUlvan  t.  Lear, 
23  Fla.  463,  2  South.  840,  11  Am.  St  Rep. 
388.  A  franchise  has  been  declared  by  this 
court  to  be  an  incorporeal  heredltamoit.  not 
lands  or  teDements.  Glbbs  v.  Drew,  16  Fla. 
147,  26  Am.  Rep.  700.  Being  Intangible,  It 
partakes  of  the  nature  of  personalty.  The 
failure  of  the  proceedings  under  which  the 
sale  of  the  franchise  was  made  to  show  an 
insufficiency  of  the  personalty  for  the  pay- 
ment of  debts  BO  as  to  make  the  real  estate 
of  the  decedent  available  for  his  debts  Is  Im- 
material  here,  since  the  franchiee  Is  not  real- 
ty or  real  estate. 

The  character  and  extent  of  the  right 
granted  to  Individuals  and  corporations  In 
the  use  of  a  franchise  depend  upon  the  terms 
of  the  grant,  the  nature  of  the  franchise,  and 
the  purpose  designed  to  be  accomplished. 
Where  the  use  of  a  franchise  Is  granted  to  an 
IndlTldual  and  his  heirs,  personal  representa- 
tives, and  assigns,  the  franchise  may  be  ex- 
ercised by  the  heirs  or  personal  representa- 
tives of  the  deceased  grantee  of  the  franchise, 
or  by  the  assignee  of  the  grantee.  The  right 
of  the  grantee  in  the  use  of  tbe  franchise 
may  not  be  subject  to  sale  for  the  payment 
of  the  debts  of  tbe  grantee  after  his  death.  If 
the  rights  of  the  public  in  the  use  of  the 
franchise  are  thereby  Impaired.  But  the 
rle^t  to  the  use  of  the  franchise  Is  tbe  proper^ 
ty  of  the  grantee,  and  its  sale  for  the  pay- 
ment of  his  debts  Is  not  forbidden  by  law 
where  the  use  continues  for  the  public  good 
as  originally  designed  by  tbe  grant.  As  be- 
tween the  purchasers  at  an  administrator's 
sale  of  a  franchise  and  the  heirs  of  a  de- 
censed  grantee  of  the  franchise,  where  the 
granting  power  Interposes  no  claim,  and  it 
does  not  ai^>ear  that  the  rights  of  the  public 
have  been  Injured  by  the  sale  of  the  fran* 
chlse,  the  courts  will  not  declare  the  sale  Il- 
legal merely  because  It  is  of  a  francblse.  So 
long  as  the  frandilse  Is  properly  used  In  the 
public  iDtsrest,  and  no  private  ri^ta  are  in- 
vaded, tbe  use  of  the  franchise  by  particular 
individuals  or  corporations  Is  of  concern  only 
to  proper  govemmeutal  authority.  Tbe  wharf 
inrivlleges  conferred  by  tbe  act  of  1854  upon 
Ssmufll  A.  Leonard  1>  a  tmtcbiae  granted  to 


him  and  his  heirs,  executors,  administrators, 
and  assigns.  The  right  to  use  the  franchise 
was  a  propwiy  right  of  the  grantee,  and  its 
sale  under  Judicial  decree  for  the  payment 
of  his  debts  cannot  be  objected  to  by  bis 
heirs.  Any  property  right  of  the  grantee  de- 
scended to  his  heirs  subject  to  his  debts,  un- 
less exempt  by  law  for  the  braeflt  of  the 
heirs.  The  law  does  not  exempt  a  wharf 
foinchlae  merely  as  such  from  the  debts  of 
the  grantee  of  tbe  franchise.  While  the 
franchise  right  of  the  decedent  being  in- 
tangible may  not  be  subject  to  seizure  and  a 
ministerial  sale  by  execution,  a  point  not 
here  decided.  It  was  subject  to  a  sale  under 
a  proper  Judicial  decree  for  his  debts  at  least 
In  the  ab8«ice  of  objection  from  tbe  granting 
power,  or  of  a  showing  of  Injury  of  the  pub- 
lic. The  francblse  cannot  be  separated  from 
the  particular  wharf  mentioned  in  the  grant- 
ing act  The  sale  was  of  "the  interest  of 
Samuel  A.  Leonard  in  the  Baylen  street 
wharf,"  which  carried  the  franchise  right  in 
tbe  wharf,  the  right  being  in  the  nature  of 
personal  rathw  than  of  real  property.  The 
grantee  of  the  franchise  had  no  inheritable 
interest  In  the  wharf  property  except  as  In- 
cldeut  to  the  franchise.  It  may,  fairly  be  as- 
sumed that  the  franchise  right  was  the  only 
property  right  the  decedent  had  in  a  wharf 
that  presumably  is  upon  navigable  waters  not 
subject  to  private  ownership. 

The  showing  made  by  the  allegations  of  the 
bill  of  complaint  and  the  exhibits  indicates 
that  the  appellants  have  ItMig  delayed  in  as- 
serting a  right  to  tbe  franchise,  even  If  the 
sale  of  it  was  not  authorized.  No  right  of 
the  state  is  Involved  here.  The  sale  was  in 
1867,  and  the  present  users  of  the  franchise 
were  by  law  authorized  to  assume  It  In  1880, 
while  this  suit  was  begun  In  1909. 

The  decree  is  affirmed. 

SHACKLBFOBD  and  COGKRBLL,  JT,. 
concur. 

TAYLOR.  HOOKSOt,  and  PARKHILL^  JJ., 
oHicor  In  ttie  oplnloD. 


BROWN  V.  PBOKiErS  BANE  FOR  8AT- 

ING&  OF  ST.  AUGUSTINE. 
{Bapwnm  Ooort  <A  Florida.   Division  A.  fane 

4^  1»10.) 

1.  Banks  and  Banking  (|  165*)— Bills  and 
Notes  ({  280*)— Liabiutt  or  Indobsu— 
Lkabiutt  of  Bank  roa  Collbotions. 
In  tbe  absence  of  a  ooutrolllag  statute  or 
a^reedient,  where  a  check  payaUe  In  another 
city  1b  Indorsed  in  blank  and  deposited  with  a 
bonk  to  be  credited  to  the  depositor,  the  la- 
dorser  engaget  only  that  if  tbe  check  shall  not 
be  paid  on  dne  mesentatlon,  he  willpay  the 
amount  to  the  hwder  of  the  check.   The  bank 
selects  its  agents  for  collection  at  its  own  risk, 
and.  if  tlie  check  is  paid,  the  bank  of  deposit 
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is  liaUe.  wm  though  dw  collectliiv  agwt  dow 

Dot  remit  the  collection. 

[Sd.  Note.— For  other  cases,  ae%  Bante  and 
BanldnK,  Cent.  Die.  1  571;  Dec  IM«.  |  165 
Bills  and  Notes,  Dec.  Dig.  {  280.*] 

2l  Banks  and  Banking  (|  166*)— OouJto- 

TIONB— DiUOBNOB— STATCTCHtT  PBOTI8I0N8. 

Chairter  5951,  Act*  1000,  does  fot  alEect 
rightB  existing  prior  to  its  passage. 

[Ed.  Note.— For  other  cases*  ses  Banks  ud 
Banking,  Dec  Dig.  |  166.*] 

Error  to  Circuit  Ocmrt,  St  Johna  Conntr; 
R,  M.  Oall,  Judge. 

Action  by  D.  C.  Brown  against  the  People's 
Bank  for  SarlDgs  ot  8t  Angustlne,  Fla. 
Thore  was  a  directed  verdict  for  defendant, 
and  plalntur  brings  exror.  Reversed. 

Bisbee  A  Bedell,  for  plaintiff  in  error. 
Cooper  ft  Cooper,  for  defendant  In  error. 

WHZTFISIU),  O.  J.  Brovn  indorsed  In 
blank  and  deposited  in  the  Bt  AngnsUne 
bank  a  diedc  drawn  in  his  favor  and  pa^- 
ble  bi  Ulaml.  The  atoonnt  of  the  check  was 
credited  to  Brown,  and  he  was  et-'^va  a  pass 
book  showing  the  credit  The  bank  sent  the 
dieck  for  collection  tluoagh  Its  banking  cor- 
respondents, bat  the  collecting  bank  at  Mia- 
mi failed  after  the  amount  of  the  cbecft  was 
paid  to  it  end  did  not  remit  to  the  8t  An- 
gnsUne  bank.  The  credit  to  Brown  the 
bank  of  deposit  was  canceled  and  payment 
refused. 

Action  was  bronght  March  21,  1906. 
agaliut  the  bonk  to  recover  the  amount  of 
the  check.  The  court  directed  a  verdict  for 
the  defendant,  and  the  plaintUt  took  writ  of 
error. 

In  a  nnmbw  of  jnrlsdictlMu  it  Is  b^d  that 
in  the  absoice  of  a  statute  or  special  agreo- 
ment  where  conunodal  paper  payable  in 
aae  locality  Is  deposited  with  a  bank  In  an- 
other locality,  and  the  bank  ot  deposit  lAes 
due  care  and  dlligoice  in  selecting  the  col- 
lecting and  in  forwarding  the  paper 
for  collection,  it  Is  not  liable  for  the  failure 
of  the  ag»cy  to  pay  the  proceeds  of  the  pa- 
per when  collected,  vpon  tiie  tlfeory  that  the 
dcsKWitor  knows  the  bank  mnat  act  tlmni4Eh 
some  agency  in  making  the  collection  at  a 
distance,  and  therefore  Imidtedly.  from  the 
nature  of  the  boBlness,  assents  to  the  on- 
ployment  of  such  agency,  and  makes  them 
his  agents.  1  Morse  on  Banks,  par.  267  et 
seg.;  Fabene  v.  Mercantile  Bank.  28  Fi<^ 
(Mass.)  8S0,  S4  Am.  Dec.  59;  Second  Nat 
Bank  of  Lonlsrllle  r.  Merdiants'  Nat  Bank 
of  Kew  Albany,  Ind.,  Ill  Ky.  930,  65  8.  W. 
4,  23  Ky.  Law  Rep.  1256,  65  Ii.  B.  A.  278, 
98  Am.  St  nep.  439. 

In  other  Jurisdictions  it  Is  held  tiiat  in 
the  absence  of  a  statute  or  agreement  where 
commercial  papw  Is  deposited  with  a  bank 
and  baa  to  be  sent  to  a  distant  place  for 
collection,  the  bank  selects  Its  agoits  for  col- 
lection at  its  own  risk,  and,  if  the-  ooUectlon 
is  made,  the  bank  (tf  depoett  la  liaUe,  oTen 


though  llie  ooDectlng  agent  does  not  ranlt 
the  collectiML  3  Bolles  on  BnnMng.  676; 
Simpson  V.  WaUDty,  68  Midi.  488,  80  N.  W. 
199;  5  Gyc  002;  ISndcav  v.  Bamnyi*  9 
CUrk  ft  F.,  *81S;  Allen  v.  MerchanV  Bank 
of  N.  T.,  22  Wlsnd.  (N.  T.)  OB,  84  Am.  Dee: 
289;  Bhrrhange  Nat  Bank  of  Pittabnr^  t.^ 
ThiKd  Nat  Bank  of  N.  T.,  112  U.  a  276^  0 
Snpu  Ot  141,  28  L.  EM.  722  ;  8  Am.  ft  Bng. 
Dncy.  of  Law      EdJ  810k  and  notes. 

There  Is  no  statute  or  ipedal  agrement 
to  control  this  case. 

Sound  reason  and  practical  Justice  require 
the  enforconent  of  the  mle  imposing  lia- 
bility tat  the  loss  of  the  proceeds  of  a  depos- 
ited check  tipon  the  bank  of  deposit  when 
the  diet^  Is  paid  by  the  drawee  in  a  dietant 
dty  upon  its  preseDtation  by  the  odlectlng 
agent  of  the  dqtotftlng  bank,  where  Uie  de- 
positor had  no  part  In  the  selection  vt  the 
collecting  agent  or  In  the  collection.  See 
Power  V.  First  Nat  Bank  of  Ft  Boiton,  6 
Mont  261,  12  Pae.  687;  Streissgntti  r.  Na- 
tional German-Amolcan  Bank,  43  Minn.  50^ 
44  K.  W.  797,  7  U  B.  A.  363.  19  Am.  St 
Rep.  218;  State  Net  Bank  of  Ft  Worth  v. 
Thomas  M^.  Co.,  17  Ter.  CSv.  App.  214,  «2 
8.  W.  1016l 

If,  b^ng  expressly  or  imidiedly  authorized 
to  do  BO,  an  agent  emiAoys  a  stAagent  for  his 
principal,  then  the  BabiMS«it  Is  the  agent  of 
the  principal,  and  Is  directly  responsible  to 
the  principal  tor  his  ctmduct  and.  so  far  as 
damage  results  from  the  conduct  of  the  snb- 
agmt,  the  agent  is  only  re^nslMe  for  a 
want  of  care  in  selecting  the  snbagent  But 
if  the  agent  having  undotaken  to  do  the 
busbiess  of  his  prUiclpal,  anplast  a  serr- 
ant  or  agent  on  his  own  account  to  assist 
him  In  what  he  has  undertaken,  sndk  a  snb- 
agent iB  an  agent  ot  the  agent  end  Is  re* 
sponsible  to  the  agmt  tbr  his  conduct  and 
the  agent  is  responsible  to  the  principal  tar 
the  manner  In  which  the  bn^ness  has  been 
done,  whether  by  hims^f  or  by  his  servant 
or  agent  This  liability  extends  to  detenlts 
as  w^  as  n%ligenc&  Barmard  v.  Coffin, 
141  Mass.  87,  6  N.  B.  364,  55  Am.  Rep.  443; 
2  Clark  ft  Skyles  on  Agency,  par.  438^  p. 
971. 

This  rule  Is  gena«Uy  recognised  In  eases 
Involving  the  law  of  agency,  but  Its  applies- 
timi  to  varying  fActs  and  drcnmstances  hat 
not  always  led  to  the  same  result 

In  this  case  the  bank  of  d^oslt  et  St 
Ai^ustine  rectived  from  the  deiMdtor  a 
check  Indwsed  In  Uank  wbldi  at  least  prl* 
ma  fade  carried  title  to  the  bank,  and  the 
undertaking  of  12ie  bank  ms  to  do  on  Its 
own  account  evwyttilng  necessary  to  collect 
the  chedc  as  the  basis  of  the  credit  given  by 
the  bank  to  the  d^^osltor  upon  the  Indorse- 
ment  ai^  dellrery  ot  the  dieck  to  It  This 
undertaking  ttidnded  the  sndlng  ef  the 
check  to  UOand.  the  dttnand.fw  and  rectilpt 
of  the  amount  It  called  for,  and  the  tetnin 
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of  ttie  amount  to  the  bank  of  d^oslt  at  8t 
AucQstlne.  where  It  had  already  been  credit- 
ed to  the  depositor  and  a  pass  book  shov- 
ing tiie  credit  glTW  to  the  deposltw.  Tho 
relation  of  debtor  and  credltw  waa  eatab- 
Uabed  between  the  depositor  and  the  bank 
by  the  deposit.  There  Is  nothing  in  the 
transaction  between  tiie  d^oaltor  and  the 
bank  of  d^KMit  indicating  any  reservation 
to  the  IndoTser  of  title  or  right  In  the  check 
or  any  directions  or  agreement  express  or 
Implied  as  to  the  manner  of  its  collection. 
By  the  Indorsement  In  blank  and  dellr^  of 
the  check  the  depositor  engaged  that  on 
dne  presentation,  the  check  would  be  paid, 
and  If  not  honored,  and  the  necessary  inro- 
ceedings  on  dishonor  be  duly  taken,  that  he 
would  pay  the  amount  to  the  bolder  of  the 
check.  Section  2990,  Gen.  8t  1806.  The 
consideration  to  the  bank  was  the  use  of  the 
dieck  In  its  dealh^  with  other  bank^  and 
the  use  of  the  proceeds  after  coUectlrai.  For 
the  continued  use  of  the  money  interest  at 
the  rate  of  four  per  cent,  per  annum  was  to 
be  allowed  to  the  d^;»08ltor  upon  amounto 
renalnlng  on  d^KWlt  emtlnuoualy  for  at 
least  six  months.  The  use  of  the  died^  and 
the  contingent  use  of  tiie  proceeds  were  a 
sufficient  consideration  for  both  the  coUec- 
tlon  and  the  interest  allowed.  The  depositor 
lost  control  over,  and  transfOred  his  titie 
to.  the  check  by  Its  indoraemoit  and  deilr- 
ery  to  the  bank.  In  return  he  received  a 
credit  with  the  bank.  His  only  obligation 
was  that  the  che<^  should  be  paid  upon  due 
presmtatlon.  This  obligation  was  discharg- 
ed by  the  payment  of  the  cihoA  when  It  was 
presented  to  the  drawee.  Tiie  depositor  had 
no  part  in  selecting  the  agent  to  make  the 
collectiMi  or  In  the  collection.  Taking  the 
check  as  indorsed  indicated  ability  and  de- 
sire to  use  it 

The  transaction  between  the  parties  con- 
templated the  binding  relation  of  debtor  and 
creditor  contingent  only  upon  the  payment 
of  the  check.  Tbe  bank  sheeted  Its  own 
agents  to  collect  the  checit  tor  It.  After 
payment  of  the  check,  the  d^;M)idtor  was  not 
liable  for  a  loss  resulting  from  the  bank's 
selecting  of  Its  own  agent 

The  bank  necessarily  had  far  better  oppor- 
toniUes  to  know  of  the  safest  agaides  for 
the  coIlectitMi  of  the  check,  and  It  made  its 
own  selection  of  Its  agents  without  refer^ 
ence  to  the  depositor.  There  was  no  ground 
upon  which  the  law  could  imply  authority 
from  the  depositor  to  the  bank  for  tiie  selec- 
tion of  an  agency  for  collecting  tbe  check 
that  would  be  the  depositor's  agency.  The 
bank  owned  the  check  and  the  depositors  had 
a  credit  for  It  The  depositor  needed  no 
agent  No  such  agency  was  contemplated  by 
tbe  t^alntift  or  by  the  law.  There  was  no 
IwlTlty  of  contract  or  relation  between  the 
depositor  and  the  collecting  agent  The 
pass  book  contained  the  "Rules  and  Regula- 
tions GoTwnlng  Deposits  and  Depositors," 
irtildi  were  assented  to,  and  tfa^  do  not 
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include  any  suggestion  that  the  dietdc  depos- 
ited was  received  on  any  condition  or  con- 
tingency whatever.  The  law  imposed  the 
condition  that  If  the  check  be  not  paid  on 
due  presentation,  the  Indorsee  should  pay 
the  amount  to  the  holder  of  the  check.  The 
loss  resulted  from  the  selection  by  the  bank 
of  its  own  agent  to  collect  a  checA  to  which 
it  bad  title  and  possession. 

It  was  agreed  that  It  was  to  be  consider- 
ed that  over  the  objection  of  the  plaintiff 
Brown,  It  was  shown  In  evidence  that  the 
check  was  sent  for  collection  "according  to 
tbe  usual  «uid  customary  business  of  banks 
In  St  Augustine,  Fla.,  on  and  in  making 
such  collections ;  that  according  to  the  usual 
and  customary  mann^  of  doing  such  bank- 
ing business  In  the  dty  of  St  Augustine  and 
in  the  state  of  Florida  generally  that  so  re- 
ceiving and  crediting  a  check  on  deposit  la 
done  and  made  subject  to  the  actual  collec- 
tion of  wild  cbeek  end  tbe  receipt  of  the  pro- 
ceeds thereof  by  the  bank  so  receiving  the 
same  of  deposit  and  crediting  same,  and 
subject  to  be  corrected  and  such  credit  to  be 
canceled  or  done  away  with  In  case  such 
check  should  not  be  actually  collected  and 
its  proceeds  actually  received  by  such  bank, 
and  that  d^endant  In  receiving  for  deposit 
and  crediting  said  check  to  plaintiff  as 
aforesaid  acted  uptm  said  general  under- 
standing and  manner  of  doing  such  banking 
business  and  with  intent  of  so  receiving  and 
crediting  said  check,  although  there  was  no 
discussion  of  that  matter  with  the  plaintiff." 
It  was  also  agreed  that  It  was  sbown  that 
the  plaintiff  was  an  experienced  business 
man  engaged  for  many  years  In  a  general 
merchandise  business  In  Florida,  and  that 
he  never  knew  of  any  such  custom  as  above 
stated.  It  was  further  agreed  to  be  consid- 
ered that  over  tbe  objection  of  the  defend- 
ant bank  It  was  shown  In  evidence  that  It 
is  "customary  for  banks  In  Florida  to  have 
printed  oo  the  cover  of  the  pass  books  Is- 
sued to  depositors  a  notice  or  rule  substan- 
tially In  these  words,  viz.,  'checks,  drafts, 
etc.,  d^MWlted  for  credit  or  collection  are 
taken  at  risk  of  depositor  until  final  actual 
payment  Is  received.  This  bank  will  as- 
sume no  responsibility  for  neglect  or  default 
of  collecting  agmts.' "  No  such  notice  or 
rule  was  printed  or  wrlttoi  In  tbe  pass  book 
issued  to  plaintiff  by  defendant 

It  appearing  that  the  plaintiff  knew  of  no 
custom  by  which  banks  took  checks  as  de- 
posits subject  to  the  final  receipt  of  the  pro- 
ceeds thereof  by  the  bank  of  deposit  and 
that  no  each  custom  or  purpose  was  disclos- 
ed to  bim  when  the  deposit  was  made  so  as 
to  bind  the  d^^tor  by  sndi  knowledge  or 
Implied  assent  the  testimony  on  this  subject 
was  not  admissible ;  it  being  contrary  to  tbe 
rule  of  liability  imposed  by  law. 

The  testimony  as  to  the  custom  for  banks 
In  Florida  to  have  printed  on  the  pass  books 
Issued  to  d^xraltors  a  notice  or  rule  that 
checks,  eta,  are  taken  on  depotidt  at  the  risk 
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of  the  depositor  tintll  final  actual  pajrment 
l8  received,  and  that  the  bank  asfiumes  no  re-' 
sponslbility  for  n^Iect  or  default  of  collect- 
iixg  agents,  la  consistent  with  the  rale  of  law 
on  the  subject,  and  admissible  In  erldence. 
The  custom  contemplates  the  ezisteDce  of  lla- 
btlltr  unless  otherwise  implledlr  agreed  to 
by  the  acceptance  of  the  pass  books  with  the 
rule  of  exemption  printed  thereon.  As  no 
BQCh  rule  or  notice  was  indorsed  on  the  pass 
book  delivered  to  the  plaintiff  showing  the 
uncondltl<»ial  credit  to  him,  the  rule  of 
liability  contemplated  by  the  custom  to  have 
the  notice  placed  on  the  pass  books  of  banks 
In  this  state  Is  applicable  under  the  facts  of 
this  case.  No  negligence  on  the  part  of  the 
bank  of  deposit  Is  shown  here,  but  thli  Is 
not  essential  to  liability.  The  liability  arises 
out  of  tbe  contract  relation  of  debtor  and 
creditor  created  by  the  deposit  The  check 
baring  been  paid  to  the  agent  of  the  defend- 
ant bank  who  was  not  the  agent  of  the  plaln- 
tifT.  the  plalntllTB  undertaking  that  the  check 
would  be  paid  Is  performed ;  and  the  defend- 
ants credit  to  the  plaintiff  should  have  stood 
as  originally  made.  The  failure  of  the  bank 
of  deposit  to  pay  the  amount  upon  tbe  de- 
mand of  the  plaintifC  makes  a  UabUity  In  tals 
fsTor, 

Subsequent  to  the  bringing  of  this  action 
the  Legislature  enacted  chapter  6951,  ap- 
proved June  8,  wtaldi  contains  the  fol- 
lowing proTlslons: 

"Section  1.  That  when  a  check,  draft,  note 
or  other  n^otlable  instrument  is  d^raslted 
in  a  bank  for  credit,  or  for  collection,  it  shall 
be  considered  due  diligence  on  the  pert  of 
the  bank  In  the  coUectlon  of  any  check, 
draft,  note  or  other  negotiable  instrument  so 
deposited,  to  forward  en  route  the  same  with- 
out delay  In  the  usual  commercial  way  In 
use  according  to  the  r^ular  course  of  busi- 
ness of  banks,  and  that  the  maker,  endorser, 
guarantor  or  snre^  of  any  check,  draft,  note 
or  other  negotiable  instrument,  so  deposited, 
shall  be  liable  to  tbe  bank  until  actual  final 
payment  Is  received,  and  that  when  a  bank 
receives  for  collection  any  check,  draft,  note 
or  otber  negotiable  Instrument  and  forwards 
the  same  for  collection,  as  herein  provided, 
it  sball  only  be  liable  after  actual  final  pay- 
ment is  received  by  it,  except  In  case  of  want 
of  due  diligence  on  its  part,  as  aforesaid. 

"Sec.  2.  All  laws  which  are  in  conflict 
with  this  act  are  hereby  repealed,  and  this 
act  shall  take  effect  Immediately  upon  ita 
approval  by  the  Govwmw." 

A  legislative  regulation  may  be  declara- 
tory of  tbe  common-law  rules  of  liability  or 
procedure;  or  it  may  modify  ct  change  nvuA 
rules.  The  rule  of  liability  herein  announc- 
ed being  the  role  consistent  with  the  jmte- 
prudence  of  this  state  and  Its  commercial 
conditions  and  practices,  as  recognised  In 
the  custom  to  proclaim  a  rule  or  notice  to 
avoid  by  acquiescence  the  consequmcee  of 


the  rule  of  liability,  the  legislation  above 
quoted  was  manifestly  designed  to  diange 
the  existing  rule,  and,  being  proq>ectlve 
merely,  does  not  affect  this  case.  See  Car- 
ney T.  Hadley,  83  FU.  844,  14  South.  4,  22 
B.  A.  288.  87  Am.  St  Rep.  101 ;  Vinson 
r.  Palmer,  4S  Fla.  630,  34  Sonth.  276 ;  I<ew- 
is*  Sutherland  Stat  Const  pars.  11»  294,  8S9. 
The  Judgment  is  reversed. 

SHACKLEirORD  and  QOCSSSmJj,  JJ^ 
concur. 

TAYLOR,  HOCE^JR,  and  PABKHILU  JJ^ 
concur  in  the  opinion. 


QIIXBSPID,  Mayor,  et  al.  v.  OHAPLINXX 

Town  Gleiii  and  Treasnier. 
(Supreme  Court  of  Floilda,  Division  A.  June 
9,  1910.) 

(SvUabug  hp  th0  Oourt^ 

1.  Appeal  and  EknOE  (|  756^  —  Necessitt 

FOB  Bbiefs, 

It  Is  the  duty  of  counsel  for  defendant  in 
error  or  appellee  to  file  in  this  eoart  a  Mti  in 
support  of  the  correctness  of  tbe  Judzmrat  or 
decree  rendered  by  the  trial  court  which  has 
been  brought  here  for  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3090;  Dec.  Dig.  I  755.*] 

2.  Eourrr  (f  188*) — PLSAnnfo — SnrFioixiicT 
or  Bm.. 

It  is  Incumbent  upon  a  complainant  to  al- 
lege in  his  bill  every  fact  dearly  and  definitely 
that  is  necessary  to  entitle  blm  to  relief;  and 
if  he  omits  essential  faet^  therefrom,  or  states 
Bucfa' facts  therein  as  show  that  be  la  not  enti- 
tled to  relief  in  a  court  of  equity,  be  must  suf- 
fer tbe  consequences  of  his  so  doing.  TbLs  prin- 
ciple applies  to  all  bills  In  equi^,  but  is  es- 
iwciall;  applicable  to  bilU  seeking  an  injunc- 
tion, the  rule  l>eing  that  the  title  or  interest  of 
tbe  complainant  and  the  facts  upon  which  he 
predicates  his  prayer  for  such  relief  must  be 
stated  positively,  with  deamesi  and  certainty. 
Tbe  biU  must  state  focta,  and  not  opinions  or 
legal  conclurions. 

[Ed.  Note.— For  other  cases,  see  Elqulty,  Gent 
Dig.  S  313;  Dec.  Dig.  f  133.*] 

3.  iNJUNCTIOn  (I  14^— TBCP(»ABT  IirjUHO- 
TION    WlTHOTJT    NOnOn  —  SVIFICXCNOT  OT 

Bill. 

When  an  aimllcatlon  is  made  to  the  court 
for  a  temporary  injuDCtion  or  lestralniDg  order 
without  notice  to  toe  defendant,  the  allegations 
in  the  bill  should  be  even  more  closely  scanned 
and  considered  than  when  the  defendant  has 
been  served  with  notice  and  has  the  opportunity 
of  resisting  the  application.  Before  grantinK  a 
temporary  injunction  or  restraining  order  with- 
out notice,  the  court  should  be  sansfied  tltat  a 
clear  case  Is  made  by  the  Ull  therefor,  and  also 
that  it  has  been  clearly  made  to  aiH>ear  that  it 
is  a  case  of  uigent  necessity  and  one  in  wbldi 
irreparable  mischief  will  be  produced  U  tbe  aid 
of  tJie  court  is  denied. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  I  315;  Dea  Dig.  |  148.*] 

4.  iRjimcrioN  (I  143*)— TncpoBUT  Injnito- 
TioN  Without  Notice  —  Smmcnnoz  or 
Bill. 

An  affidavit  to  or  an  allwatttm  In  a  Mn 
for  an  Injunction  asserting  sunply  tbe  legal 
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coDdnsIon  that  notice  to  the  defendant  of  the 
ftpplicatioii  for  IiijaBctio&  will  accelerate  the 
injiiTT  aiq»dieiidea  b  not  a  rafficient  excuse 
and  nunuues  no  nason  for  diBpeneiDg  vltb  no- 
tice.  To  juflti^  the  Kiantinc  of  an  injunc- 
tion ez  parte  and  without  notice,  the  alleffationfl 
of  the  sworn  bill  or  accompanrlnff  amdavits 
must  state  tacta  ihowitw  how  and  why  the  glv- 
'bam  of  notice  will  acceieimte  or  precipitate  the 
injury  complained  of  or  apprehended,  from 
which  the  court  can  determine  for  itself  wheth- 
er the  siriDS  ot  notice  will,  or  fa  likely  to,  eo 
lesolt,  and  such  (acts  must  make  it  manifest  to 
the  court  that  the  riving  of  notice  of  the  ap- 
plication will,  or  la  likely  to,  hare  such  result. 

[E)d.  Note. — For  other  cases,  see  lojonctimit 
Cent.  Dig.  {  81f> ;  Dec.  Dig.  |  14a*] 

6.  iHjTnTcnoR  (S  148*)— Bbstkaihiho  Obdsb 
— A1J.0WIR0  Taa  roB  Fmna  iNDEHirirr 
Bond. 

The  practice  of  graQtinr  a  restraining  ot^ 
der  and  allowing  time  in  wnich  to  file  an  In- 
demnity bond  la  unauthorized. 

[EJd.  Note.— For  other  cases,  see  Injunction, 
Oent.  Dig.  I  828 ;  Dec.  Dig.  |  14&*] 

Ah  IffjrnncnoN  (|  118*)— Sutfioieitot  of  Biu. 
— Au^QATions  or  Dishonist  ob  Fbaudu- 

IMST  AOTB. 

Where  dishonest  or  fraudulent  acts  are 
•ought  to  be  charged  against  defendants,  the 
allegatloDB  relating  thereto  should  be  clear,  pos- 
itive, specific,  and  direct,  and  not  couched  in 
rague,  ludeSnite,  and  uncertain  langoage. 

[Bd.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  H  220,  227;  Dec  Dig.  |  11&*] 

7.  iKJUNCllOn  U  172*>— BxsTBAiNizro  Obdkh 

— DlBSOLDTION. 

While  it  is  not  a  matter  of  course  to  dis- 
solve a  restraining  order  where  all  the  equities 
of  the  bill  sre  denied  by  a  sworn  answer,  as  a 

I;eueral  rule,  this  should  be  done.  Whenever 
t  is  plainly  mad»  to  aimar  to  the  court  that 
a  restraining  order  sboiua  not  have  been  grant- 
ed In  the  first  instance  fbr  aaj  reason,  it  should 
be  dissolved  by  the  oourt  at  the  eattieat  oppor- 
tunity. 

[Bd.  Note.— For  other  cases,  see  Injunction, 
Gent.  Dig.  S  876;  Dec.  Dig.  i  172.*] 

Appeal  from  Circuit  C!oart,  Bfanatee  Coun- 
ty; J.  B.  Wall,  Judge. 

Action  by  J.  6.  Ghapllne,  Jr.,  Clerk  and 
Treasurer  of  the  Town  of  Sarasota,  against 
J.  Hamilton  QUlespIe,  Mayor,  and  others. 
From  an  order  granting  a  temporary  re- 
straining order  and  an  order  denying  a  mo- 
tion to  dissolve  It,  defendants  appeal.  Re- 
versed. 

On  the  14th  day  of  December,  190&,  the  ap- 
pellee as  complainant  filed  his  bill  In  chan- 
cery against  tbe  aiqpellanbi  as  defendants, 
which,  omlttliig  the  formal  parts^  Is  as  fol- 
lows: 

"J.  B.  Ohapllne,  Jr.,  as  clerk  and  treasurer 
of  tbe  town  of  Sarasota,  Manatee  coun^, 
Florida,  brings  this  his  bill  at  complaint 
against  J.  Hamilton  Olllesple,  as  mayor  of 
said  town  of  Sarasota,  and  J.  A.  Clark,  Q. 
W.  Barker,  T.  J.  Bryan,  a  M.  Biorsyth,  and 
Harry  L.  Higel,  as  town  comKil  ot  the  town 
ot  Sarasota,  and  thereupon  your  orator  com- 
plaining says : 

"That  on  the  18th  day  of  October,  1906,  be 
wae  duly  elected  as  clerk  and  treasurer  of 
tte  town  of  Sarasota,  and  that  on  the  2d  day 


of  November,  A.  D.  1909,  he  was  duly  qnali- 
fled  by  taking  oath  and  giving  bond,  as  re- 
qnired  under  tbe  laws  of  the  state  of  Florida 
and  tbe  ordinances  of  said  town  of  Sarasota. 
That  immediately,  upon  taking  charge  of  tlje 
books  of  account  of  said  town  of  Sarasota, 
he  discovered  many  errors  and  Irregularltiee 
In  said  books,  and  they  were  of  sufficient  na- 
ture to  lead  your  orator  to  believe  tliat  th^ 
had  been  dishonesty  perpetrated  by  some  ot 
the  officers  of  said  town  in  the  matter  of  the 
eq;>enditnre  of  the  town's  money  and  in  the 
handling  of  the  finances  of  said  town,  and  be 
immediately  requested  the  town  council  of 
the  town  of  Sarasota  to  have  said  books  au- 
dited. That  many  of  said  Irregularities  In 
tbe  expenditure  of  said  money  implicated  the 
said  J.  Hamilton  Olllesple,  mayor  of  said 
town,  and  that  said  town  council,  under  the 
direction,  advise,  and  domination  of  saU 
mayor,  refused  to  have  said  books  auditedl, 
leading  your  orator  to  believe,  and  he  so 
charges,  that  the  said  mayor  of  the  town  of 
Sarasota  had  other  than  honest  motives  in 
so  acting  in  tbe  matter  of  dominating  said 
city  council  and  preventing  the  said  books 
from  being  audited.  TixAt  said  town  council 
of  the  town  of  Sarasota  had  presented  to 
them  by  the  leading  citizens  of  the  town  of 
Sarasota  and  taxpayers  of  said  a  petition 
praying  that  said  books  be  audited,  and.  upon 
said  council  refusing  to  hare  said  books  an- 
dlted,  said  citizens  offered  to  pay  all  cost  of 
said  audit,  and  your  orator  thereupon  for 
himself  and  for  his  protection  as  an  officer 
of  said  town  employed  one  D.  B.  High  to 
audit  said  books,  and  the  said  D.  B.  High 
proceeded  to  Sarasota  to  b^;ln  auditing  said 
books,  but  your  orator  vras  informed  and  be- 
lieves that  the  said  J.  Hamilton  Olllesple,  48 
mayor  of  said  town,  would  take  steps  to  pre- 
vent your  orator  from  having  said  books  au- 
dited, and  did  threaten  to  take  said  books 
out  of  the  possesion  of  your  orator  heton 
the  same  could  he  audited,  and  your  orator 
was  further  Informed  and  believes  that  many 
citizens  of  the  town  of  Sarasota  who  are  tax- 
payers, being  so  incensed  over  the  action  at 
said  mayor,  would  take  such  steps  to  prevent 
said  mayor  from  taking  said  books  out  of  the 
possession  of  your  orator  and  prevrait  his 
having  them  audited  as  would  lead  to  riot 
and  bloodshed.  That  thereupon  your  orator, 
upon  advice  of  counsel,  removed  said  hooks 
to  the  town  of  Bradentown,  and  placed  thft 
same  In  the  hands  of  said  auditor,  with 
rection  that  the  same  be  audited,  and  that 
said  auditor  is  now  working  on  said  books. 

"And  your  orator  would  further  represent 
that  he  has  been  informed  and  believes  that 
since  he  left  the  town  of  Sarasota  this  morn- 
ing the  said  mayor  of  said  town  has  suspend- 
ed him  from  office  In  order  to  get  possession 
of  said  books,  and  your  orator  belleres  that 
if  said  mayor  gets  possession  of  said  books 
that  he  will  so  mutUate  them  as  to  destroy 
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tbe  erldesM  ud  render  it  impocndble  to  show 
t»j  aatd  books  the  true  c(»idltlon  of  the  town's 
finances,  and  nhaw  that  saM  major  was  Im- 
plicated in  the  wrongful  appropriation  of  the 
foods  of  said. town. 

**And  yoor  orator  would  further  r^resent 
tiiat  In  having  said  books  audited  he  Is 
resenting  himself  as  an  officer  of  said  town 
so  as  to  intelllgentiy  keep  the  finances  of  the 
town  and  to  dear  tiimin*'*  from  any  implica- 
tion in  the  future  as  to  Oie  misappropriation 
of  said  funds,  and  is  abw  f oUowlnjE  the  wish- 
es of  more  than  100  cltlxena  and  taipayera 
of  said  town  In  having  said  books  audited, 
and  that  the  andlt  of  said  docka  will  not 
coflt  the  town  of  Sarasota  one  cent,  as  the 
citizens  of  the  said  town  are  paying  therefor. 

"And  your  orator  wonld  further  represent 
that  he  fears  that  unless  the  court  reetrains 
the  defendants  named  herein  from  taking  ac- 
tion to  deprive  him,  either  by  force  or  other- 
wise, from  tbe  custody  of  said  books,  that 
said  defendants,  or  some  of  them,  will  take 
said  hooka  away  from  him  and  will  so  de- 
prive him  from  having  them  audited  as  afore- 
said. 

"Tbe  premise  considered,  and  inasmudi  as 
your  orator  is  without  remedy  save  in  a  court 
of  equity  where  such  matters  have  cogni- 
zance, your  orator  would  pray  for  a  restrain- 
ing order  restraining  said  defendants  and 
each  of  them,  tbelr  agents,  servants,  or  em- 
ployte,  from  taking  said  books  out  of  the 
po^ession  of  yonr  orator  until  he  has  bad 
the  same  audited,  and.  If  said  books  have  al- 
ready been  taken  into  possession  by  some  of 
said  defendants,  their  servants,  agents,  or  em- 
ployes, that  they  be  directed  and  commanded 
to  restore  the  said  bqoks  and  all  papers  to 
your  orator,  and  that  the  said  mayor  of  said 
town  and  the  town  council  of  said  town  of 
Sarasota  be  restrained  from  taking  any  steps 
towards  removing  your  orator  from  office  un- 
til be  has  had  said  books  audited  and  given 
an  opportunity  to  report  said  audit  to  the 
town  council  of  the  town  of  Sarasota;  and 
tliat  yonr  orator  have  such  other  and  further 
relief  in  the  premises  as  equl^  shall  require 
and  to  yonr  honor  shall  seem  meet" 

To  this  UU  was  ai)pended  the  following 
affidavits : 

"State  of  Florida,  County  of  Hillsborough. 

"Before  me  the  undersigned  authority  i>er- 
sonally  appeared  J.  B.  OhapUne,  Jr.,  who  be- 
ing first  duly  sworn  says  that  he  has,  read 
tlie  foregoing  bill  of  complaint;  that  the  mat- 
ters and  things  therein  contained  are  true, 
and  that  he  has  not  given  notice  of  his  in- 
tention to  apply  for  an  injunction  for  tbe 
reason  that  to  give  notice  would  but  accel- 
erate the  injury  sought  by  said  injunction 
to  be  avoided.  J.  B.  Chapllne,  Jr. 

"Sworn  and  sobecribed  to  before  me  Oils  14th 
day  of  December  1909. 

B.  Wall.  Judges" 


"State  of  Elortda,  Oonnty  ckC  HUlsborongh. 

"Before  me  the  undersigned  aotliority  pw- 
sonaily  appeared  H-  V.  Whltaker,  who,  t>elng 
first  duly  ewom,  says  that  he  Is  a  dtlien 
and  a  tazpaytt  of  the  town  of  Sarasota;  tliat 
he  has  read  ttie  foregoing  MU  of  comidaintv 
and  at  his  persraud  knowledge  there  Is  amc3L 
exdtemmt  among  tbe  citizens  of  Sarasota, 
and  that  the  said  ciUienB  are  dealrona  ot 
having  the  books  of  account  of  said  town 
audited;  and  he  further  believes  that  unleos 
a  restraining  order  is  granted  prevailing  the 
mayor  of  the  town  of  Sarasota  and  the  town 
council  of  said  town  from  Interfering  with 
the  dvk  and  treasurer  of  said  town  In  Imt- 
Ing  the  books  of  account  of  said  town  aodltr 
ed  that  he  wUl  be  removed  from  ofiloe  and 
said  books  taken  from  him  and  the  same  wlU 
be  prevented  from  being  audited. 

"H.  V.  Whltaker. 
"Sworn  and  sabscrlbed  to  before  me  this  14tli 
day  fa  December,  1909. 

"J.  B.  Wall,  Judge." 

Upon  the  same  day  an  interlocutory  order 
was  made  by  the  drcuit  Judg^  whldi,  omit- 
ting tbe  captiim,  Is  as  follows : 

"This  cause  comli«  on  to  be  heard  this  day 
upon  an  ex  parte  appllcatltai  tm  Qie  patt  of 
tbe  complainant  for  a  temporary  restraining 
order  to  prevent  the  defendants  from  taking 
from  the  possession  ot  the  complainant  tiie 
books  and  accounts  of  the  town  of  Sarasota, 
the  complainant  being  the  town  clerk  and 
treasurer  of  said  town  (tf  Sarasota,  until  the 
same  can  be  audited,  and  to  restrain  tbe 
mayor  ot  said  town  and  the  town  conndl  of 
said  town  of  Sarasota  from  removing  from 
office  the  complainant  until  said  books  caa 
be  audited  and  r^rt  of  audi  audit  be  made 
to  the  town  coundl,  and  the  court  bavli^; 
read  the  said  bill  and  having  considered  the 
same,  together  with  the  aiqpendlng  affidavits, 
and  it  appearing  to  the  satisfaction  of  the 
court  that  it  has  Jurisdiction  of  the  complain- 
ant and  the  defendants  a&d  that  an  ex  parte 
injunction  Is  proper  to  be  Issued  in  this 
cause: 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  asld  J.  £Ujullton  Gillespie  as 
mayor  of  said  town  of  Sarasota  and  tlie  said 
J.  A.  Clark,  6.  W.  Barker,  T.  J.  Bryan,  C  M. 
Biorsyth,  and  EUirry  L.  Hlgel,  as  town  coun- 
dl  of  ssld  town  of  Sarasota,  be^  and  they  are 
hereby,  restrained  firom  Intofering  In  any 
way  with  the  complainant  In  having  said 
books  audited,  and  that  th^  be  restrained 
i^m  taking  said  books  out  of  tbe  poesee- 
slon  of  tiie  comi^alnant;  and.  If  th^  have 
taken  said  books  out  of  the  posdobbImi  of 
the  complainant  that  they  return  Qie  aameeo 
that  they  may  be  audited. 

"And  It  is  further  ordered,  adjudged,  and 
'decreed  that  said  defendants  be,  and  Oiey 
are,  hereby  restrained  from  taking  any  steps 
whatsoever  looking  towards  the  removal  of 
said  complainant  from  office  until  said  books 
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bare  been  audited  and  Mid  andltor^  report 
be  made  to  tbe  town  council  of  the  toicn  of 
Sannota. 

"It  iB  farther  ordered,  adjudged,  and  de- 
creed that  said  complainant  within  three 
days  from  the  laanlng  of  this  order  make  and 
ezecnte  in  this  cause  a  good  and  suffldent 
bond  as  required  by  law  and  ttie  mlea  and 
practice  of  this  court  In  the  sum  of  900. 

*'It  Is  further  ordered,  adjudged,  and  de- 
creed that  thla  order  be  In  full  force  and 
effect  Immediately  from  and  after  tbe  same 
la  signed. 

"Done  and  ordered  thla  14th  day  of  Decem- 
ber, 190O,  at  diambers  In  the  dty  of  Tampa, 
eoonty  of  HIllBboroDgh,  state  of  Florida. 

"J.  B.  Wall. 
"Judge  of  the  Sixth  Judicial  Otrcnlt  of 
the  State  of  Florida." 
On  the  15th  day  of  such  month  the  com- 
plainant died  the  bond  required  by  such  or- 
der. 

On  the  ^Gi  day  of  December,  1909,  the 
defendants  filed  their  Joint  and  several  an- 
swer to  the  bill.  In  which  they  incorporated 
a  demurrer,  which  answer  they  positively 
and  unequivocally  controverted  and  denied 
all  the  essential  auctions  In  the  bill.  To 
this  answer  were  aiipended  the  affidavits  of 
the  defendants. 

On  the  23d  day  of  December,  1909,  the 
d^endants  filed  a  motion  to  dissolve  the  re- 
straining order  previously  granted  and  which 
we  have  copied  above,  which  motion,  omit- 
ting the  formal  parts,  la  as  follows: 

"And  now.  come  J.  Hamilton  Gillespie,  as 
the  mayor  of  the  town  of  Sarasota,  and  J. 
A,  Clark,  G.  W.  Barker.  T.  J.  Bryan,  C  M. 
Blor^th,  and  Harry  L.  Hlgel,  as  town  coun- 
cil of  the  town  of  Sarasota  In  the  above- 
styled  cause,  and  move  the  court  to  dissolve 
the  Injunction  heretofore  granted  In  said 
cause,  on  the  following  grounds,  to  wit: 

"(1)  Because  there  la  no  equity  In  tbe  said 
bill  of  complaint  filed  by  complainant  In  said 
cause. 

"(2)  Because  the  aUegatlons  of  aald  bUl  do 
not  entitle  complainant  to  an  Injunction. 

"(3)  Because  the  same  was  granted  with- 
out bond. 

"(4)  Because  the  same  was  granted  with- 
out notice  to  defendants. 

*'(6)  Because  tbe  same  was  granted  with- 
out notice  and  without  sufiiclent  allegations 
or  evidence  of  the  existence  of  such  facts 
and  drcumstances  as  entitle  complainant  to 
the  injunction  without  notice. 

"(6)  Because  of  the  matters  and  facts  set 
forth  and  alleged  In  the  answer  of  defend- 
ants in  said  cause. 

"(7)  Because  of  the  matters  and  facts  al- 
leged and  sworn  to  by  defeudanta  In  tbelr 
answer  upon  file  in  said  cause. 

"Slngletary  ft  Reaves, 
Solicitors  for  D^endants." 

Upon  tUs  motion  the  foUowli^  order  was 
made: 

"It  appearing  to  tlie  court  that  no  good 


purpose  will  be  served  dissolving  the  in- 
junction and  that  the  Interests  of  the  citizens 
and  taxpaym  of  the  town  may  be  Jeopard- 
ized by  its  dlaMflntlon,  the  motion  to  dissolve 
Is  denied. 

"Dec  28,  1909.  J.  B.  WaU,  Judge." 

The  defendants  entered  their  aweal  .t» 
thla  court  from  these  two  interlocutory  or- 
ders, assigning  errors  on  each. 

Slngletary  ft  Reaves,  for  appdlants.  C. 
C  Whitaker,  for  appellee. 

SHAGKIiEFORD,  J.  (after  stating  the 
facts  as  alwve).  This  la  another  case  in 
which  the  appellee  has  not  favored  us  with  a 
brtef.  See  MizeU  Uve  Stock  Co.  v.  J.  J.  Mc- 
Casklll  Co.,  SI  South.  647,  and  authorities 
there  cited. 

We  have  several  times  within  the  last  few 
years  had  occasion  to  discuss  the  practice  of 
granting  restraining  orders  without  notice 
and  have  laid  down  the  principles  whldi 
should  regulate  the  same,  so  r^ll  content 
ourselves  with  referring  to  some  of  such 
cases.  See  especially  Godwin  v.  Phifer,  51 
Fla.  441,  41  South.  697,  where  the  subject  Is 
fully  discussed  and  authorities  collated.  Al- 
so see  Hall  v.  Home,  62  Fla.  610,  42  South. 
383;  Savage  v.  Parker,  63  Fla.  1<KZ,  43 
South.  607;  Builders  Supply  Co.  v.  Acton,  60 
Fla.  766,  47  South.  822.  We  have  also  held 
that  the  practice  of  granting  a  restraining  or- 
der and  allowing  time  In  which  to  file  an  In- 
d«nnlty  bond  la  onanthorlzed.  Hall  t. 
Home,  supra,  and  Savage  v.  Parker,  supra. 
Tested  by  the  prlndi^es  enunciated  In  the 
cited  cases,  it  is  very  doubtful,  to  say  the 
least  of  It,  if  the  allegations  In  the  bill  and 
appended  affidavits  warranted  the  granting 
of  the  restraining  order  In  the  first  instance, 
especially  without  notice  to  the  defendants. 
We  call  attention  to  the  fact  that  the  bill 
was  brous^t  by  tbe  complainant  as  clerk  and 
treasurer  of  tbe  mnnld^iallty,  not  as  a  dtlaen 
and  taxpayer. 

Tbe  all^ations  as  to  the  dishonest  or 
fraudulent  acts  which  are  sought  to  be 
charged  against  the  defendants  are  couched 
in  vague.  Indefinite,  and  general  language^ 
See  McClinton  v.  Cbapln,  54  Fla.  510,  45 
South.  35,  8.  c.  14  Am.  ft  Eng.  Ann.  Gas.  865. 

It  is  also  alleged  In  the  hill  that  the  com- 
plainant had  removed  the  books  of  account 
from  tbe  town  of  Sarasota  to  another  mo- 
niclpallty,  though  by  what  legal  right  or  au- 
thority we  are  not  advised.  We  are  also  at  a 
lose  to  understand  under  what  prindple  of 
equity  JnriBpmdence  the  defendants  could  be 
restrained  or  enjoined  from  removing  or  sus- 
pending the  defendant  from  his  official  xk»1- 
tlon. 

Even  if  we  should  pass  by  all  these  mat- 
ters, when  it  was  plainly  made  to  ai^iear  that 
the  restraining  order  as  made  should  not 
have  been  granted  In  the  first  Instance  foV 
any  of  the  reasons  discussed  In  tbe  dted 
cases,  or  which  we  have  mentioned.  It  should 
have  been  dissolved  by  th6  court  at  the  corli- 
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est  opportunity.  See  tbe  anthorltleB  already 
dted. 

WbUe  It  Is  not  a  matter  of  course  to  dls- 
Bolve  a  restraining  order  where  all  the  equi- 
ties of  the  bill  are  denied  by  the  answer,  as 
a  general  role,  this  should  be  done.  See  God- 
win T.  Phlfer,  supra,  and  Robblns  t.  White, 
tSZ  Fla.  618,  42  South.  841. 

We  are  (dear  that  In  the  instant  case,  after 
a  careful  examination  of  all  the  pleadings, 
that  the  court  erred  In  refusing  to  grant  the 
motion  to  dissolve  the  restraining  order, 
therefore  It  necessarily  follows  that  such  in- 
terlocutory oriet  most  be  reversed,  and  it  is 
00  ordered. 

WHITFIELD,  a  3^  and  COCKRELL^  J., 
otmcor. 

TAYLOB,  P.  J.,  and  HOOKER  and  PABK- 
HILL,  JJ^  ooncor  In  the  opinion. 


UURBEUj  t.  PETERSON  at  al. 
(Sivienn  Court  of  Florida.  June  9,  IMO.) 

(SvUabiu  by  tAe  Court.) 

1.  TBDffrS  (t  63V&*)  —  IKPUBD  TXUBT  — Pat- 
HENT  OF  TBUBT. 

A  verbal  agreement  at  the  time  title  is 
taken  that  it  will  be  held  upon  the  same  terms 
that  the  law  Implies  does  not  interfere  with  the 
imirfied  tnut  resulting  from  the  payment  of 
the  purchase  price  by  two  and  the  taking  of  ti- 
tle in  the  name  of  one  of  the  two. 

[Bd.  Note.— For  other  cases,  see  Trusti,  Oent 
Dig.  I  08;  Dec.  I»g.  i 

2.  TBUSTS  (I  63%»)— IMPLIBD  Tbubt  — Bn- 
TOaCBlCEnT. 

There  is  equity  in  a  1^1  of  complslnt  tiiat 
seeks  to  enforce  an  fmidied  or  constructive  tmst 
as  to  the  ultimate  ownership  of  lands,  even 
though  there  be  an  express  agreement  as  to  the 
preliminary  use  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Trosts.  Cent 
Dv.  »  »1.  92,  08-100;  Dec  Dig.  |  6S%.«1 

a.  Equity  (|  94*)— Pasties. 

All  those  sgainst  whom  relief  Is  prayed 
are  proper  and  necessary  parties. 

[Ed.  Note.— For  other  cases,  se»  Egnity,  Gent 
Dig.  I  262;  Dec  Dig.  I  S4>] 

Cockrell,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Cionrt,  Her- 
nsndo  County ;  W.  S.  Bullock,  Judge. 

Bill  by  George  B.  Murrell  against  William 
B.  Peterson  and  the  Peterson-McN^ll  Com- 
pany. Decree  for  defradants,  and  complain- 
ant appeals.  Beversed  and  semanded. 

Davant  &  Davant,  for  appellant  H.  U. 
Hampton  and  H.  L.  Anderson,  for  appellees. 

WHITFIELD,  C.  J.  On  a  former  ai^wal 
the  original  bill  of  complaint  in  this  cause 
was  held  to  be  subject  to  the  demurrer  Inter- 
posed. Mnrrtil  v.  Peterson,  57  Fla.  480,  49 
South.  31.  The  amended  bill  alleges  in  brief 
that  the  complainant,  George  B.  Murrell,  and 


WlUlam  B.  Peterson,  by  parol  agreemrait, 
bou^t  in  equal  Intereets  certain  described 
lands  each  paying  one-half  the  purchase 
price,  but  the  title  was  taken  in  tiie  zuune 
of  Peterson ;  that  it  was  agreed  complainant 
should  first  use  the  lands  for  turpratine  par- 
poses,  and  then  defendant  should  use  tbe 
timber  rights';  that  an  undivided  one-half 
Interest  in  the  land  exclusive  of  the  tur- 
pentine and  timber  rights  should  be  conveyed 
to  complainant  when  desired,  and  tlut  tlie 
turp^tlne  rights  and  the  timber  rights 
would  be  regarded  as  and  were  of  equal 
value;  that  complainant  "sold  out  and  as- 
signed his  turpentine  business,  *  *  «  in- 
cluding his  said  right  of  possession  and  tur- 
pentine privilege  In  and  to  said  lands,"  under 
an  agreement  with  the  defendant  Peterson 
aqd  the  purctiasers  that  Peterson  would  rec- 
ognize the  v«idees  and  should  convey  to 
them  the  said  undivided  one-half  iDt»est  and 
estate  in  and  to  the  said  land  In  lien  and 
stead  of  the  complainant;  that  the  v^dees 
took  possession  and  were  recognized  by  Peter- 
son as  the  holders  of  said  turpentine  prtvl- 
I^e ;  that  tbe  vendees  paid  complainant  for 
the  turpentine  prlvU^e  and  for  the  one-half 
interest  In  the  land  to  be  conveyed  by  Peter- 
son, and,  although  admitting  the  agre«nent. 
Peterson  delayed  and  has  failed  to  execute 
his  deed  to  the  half  Interest,  and,  by  reason 
thereof,  the  purchasers  rescinded  thrfr  agree- 
ment and  recovered  the  purchase  price  from 
complainant ;  that  Peterson  repeatedly  prom- 
ised to  convey  to  complainant  but  failed  to 
do  so  and  finally  refused  to  do  so ;  that,  dis- 
regarding his  agreemoit,  Peterson  formed  a 
corporate  company  under  the  name  of  Peter- 
son-McNeill Company,  of  wbldi  company 
Peterson  is  president,  and  conveyed  the  lands 
by  warranty  deed  to  said  company  In  Febru- 
ary, 1905,  and  said  company  with  full  knowl- 
edge of  complainant's  rl^ts  "has  continued 
to  withhold  the  conveyance  of  the  said  half 
Interest,  but  complainant  is  Informed  and  be- 
lieves, aud  therefore  allies,  has  sold  and  by 
warranty  deeds  conveyed  unto  certain  stran- 
gers certain  parcels  of  tbe  said  lands,"  and 
complainant  knew  nothing  of  said  convey- 
ances by  any  of  said  parties  "until  during  tbe 
month  of  June  or  3vdy,  1908."  The  prayer 
is  for  an  accounting  for  one-half  the  value  of 
the  lands  conveyed  by  the  company,  and 
"that  complainant  be  decreed  to  be  the  owner 
in  fee  ot  an  undivided  one-half  interest  in 
and  to  Budi  parcels  of  said  lands  as  have  not 
been  sold  by  said  Peterson-McN^U  Company 
prior  to  the  Institution  of  this  suit,  and  that 
the  said  defendant  W.  R.  Pet«w>n  be  de- 
creed to  pay  the  complainant  the  fair  val- 
ue of  an  undivided  one-half  Interest  In  and 
to  such  parcels  of  land  as  have  been  sold  by 
said  Peterson-M(^eiIl  Company,"  and  for 
general  rrtlef. 

The  bill  of  complaint  was  donurred  to  be- 
cause In  brief  (1)  it  Is  without  equity;  (2) 
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comid&lziftnt  hu  no  right  to  maintain  tbis 
snit ;  gron  laciies ;  (4)  the  remedy  at  law 
Is  adequate;  (EE)  the  agreement  Is  void  under 
tbe  Btatnte  of  frauds ;  (6)  no  personal  decree 
can  be  rendered  against  Peterson  ;  (7)  the 
bill  la  mnltlfarloas.  This  demurrer  was  sus- 
tained, and  the  complainant  appealed. 

The  original  bill  was  filed  July  23.  1908, 
and,  in  view  of  the  auctions  of  the  bill  as 
to  Peterson's  conduct,  laches  to  bar  this 
rait  do  not  appear. 

A  Terbal  agreement  at  the  time  title  Is  tak- 
en that  it  will  be  held  upon  the  same  terms 
that  the  law  implies  does  not  prevent  the 
Implied  trust  from  resulting  from  the  pay- 
ment of  the  purchase  price  by  two  and  the 
taking  of  title  In  the  name  of  one  of  the  two. 
See  15  Am.  ft  Eng.  Ency.  Law  (2d  Ed.)  154; 
Robinson  t.  Leflore,  69  Miaa.  148 ;  Smithson- 
ian InatltutloQ  V.  Meech,  169  U.  S.  3^,  18 
Sop.  Ct  306,  42  L.  Ed.  793. 

The  alleged  agreement  "that  an  undivided 
one-half  interest  In  said  lands,  nduslTe  of 
said  turpentine  rights  and  said  sawmill  right 
should  belong  to  said  complainant,  and  should 
be  conveyed  to  said  complainant  by  the  said 
defendant  William  R.  Peterson,  when  desired 
by  said  complainant,"  Is,  except  as  to  the  tur- 
pentine and  timber  features,  the  same  that 
the  law  would  imply  from  the  payment  of 
the  purchase  price  equally  by  both  complain- 
ant and  defendant  Peterson  and  the  taking 
of  title  by  the  latter  only. 

The  special  express  agreement  as  to  the 
turpentine  and  tlmbeB  rights  In  the  lands 
may  be  disregarded  In  this  application  for  a 
conveyance  of  the  title  under  the  Imjdled 
trust 

When  the  title  Is  adjusted,  any  rights  of 
the  parties  in  the  lands  may  be  determined 
to  due  course. 

W.  R.  Peterson  Is  a  necessary  party  be- 
cause he  is  alleged  to  have  had  the  title  and 
to  have  conveyed  the  land  by  warranty  deed. 
The  prayer  for  a  personal  Judgment  against 
Peterson  Is  Incidental  to  the  other  relief 
prayed,  and  does  not  render  the  bill  multi- 
farious. 

This  bin  does  not  seek  to  enforce  the  ex- 
press agreement  as  to  the  turpentine  and 
timber  rights,  but  to  enforce  the  implied  or 
constructive  trust  growing  out  of  the  pay- 
ment of  one-half  of  the  purchase  price  by 
the  complainant  and  the  taking  of  the  title 
In  the  name  of  the  defendant  Peterson.  Un- 
der the  auctions  of  the  bill,  the  Peterson- 
McNeill  Company  is  a  proper  defendant  In 
stating  the  equities.  There  is  equity  In  the 
bill,  and  the  demurrer  should  have  been  over- 
ruled. The  amended  bill  Is  essentially  dif- 
ferent from  the  original  bill. 

The  decree  Is  rvreneA,  and  the  cause  re- 
znanded. 

TAYLOR.  SHAOKLBFORD,  BOCKm, 
and  FARKHII^  JJ^  concnr. 


COCKRELL,  (dissenting).  In  my  opin- 
ion the  moving  consideration  for  the  purchase 
of  the  land  was  that  Murrell  should  have  the 
turpentine  and  Peterson  the  logging  rights 
therein,  and  that  the  subsequent  ownership 
of  the  land  was  a  minor  and  almost  negligi- 
ble consideration.  This  would  make  It  In- 
equitable to  enforce  upon  imwilllng  parties 
an  Implied  and  resulting  trust  making  for 
them  a  contract  that  nelthw  would  voluntarl* 
ly  have  entered  Into.  The  statute  of  franrls 
forbids  the  enforcement  of  the  express  trust 
and  the  fact  that  an  express  contract  was 
entered  into  by  the  parties  prevents  the  en- 
forcement of  an  imi^led  trust 


OONMOR      CONNOR  et  aL 
(Supreme  Court  of  Florida,  IMvidon  A.  June 

9,  1910.) 

f8yllal>ut  hy  the  Court.} 

1.  MOBTGAQSS  (S  82*)— AnSOLUTB  DEED  AS 
MOBTaAOI>— EVIDKNCX  AB  TO  GHABACTVB  OW 
TBAIISAOnOH. 

A  deed  absolute  on  its  face  may  by  parol 
evidence  be  shown  to  be  a  mortxag&  and,  In 
cases  of  doubt  the  instrument  snonld  be  held 

to  be  a  mortgage. 

[Ed.  Note. — For  oQier  caaes,  see  Mortgages, 
Cent  Dig.  S  60;  Dec.  Dig.  |  32*] 

2.  MoRTGAOES  3  42*)  — Natubb  of  Iwkibtj- 

lOENT. 

An  instrument  mast  be  deemed  and  held  to 
be  a  mortgage,  whatever  may  be  its  form,  if, 
taicen  alone  or  in  conuecdon  with  the  surround- 
iag  facts  and  attendant  drcumstances,  tt  a]>* 
pears  to  have  been  given  for  the  purpose  or  with 
the  intention  of  securing  the  payment  of  money, 
and  the  mere  absence  of  terms  of  defeasance 
cannot  determine  whether  it  is  a  mortgage  or 
not 

[Bd.  Note,— For  other  cases,  see  Mortgages, 
Cent  Dig.  S  116;  Dec  Dig.  |  42.* 

For  other  definitioos,  see  Words  and  Phrasss, 
vol.  5,  pp.  4596-4606;  voL  8^  p.  7725.] 

3.  MOBTOAOBB    (S  137*)— NATnU   OF  LlTR— 

Deed  as  MoBTOAas, 

Under  the  statutes  of  this  state  a  mort- 
gage acquires  only  a  spedfle  lien  on  the  prop- 
erty of  another  described  in  the  mortgage,  and 
an  "instrument  of  writing  conv^'iog  or  selling 
property,  either  real  or  personal,  for  the  pur- 
pose or  with  the  Intention  of  securing  the  pav- 
ment  of  money,"  may  upon  its  fiice  convey  title 
to  property,  subject  to  the  provisions  of  the 
statute  that  it  "shall  be  deemed  and  held  a 
mortgage,"  if  by  extrinsic  facts  the  statute  is 
shown  to  apply. 

[Ed.  Note.— For  other  easeiL  see  Mortanges, 
Cent  Dig.  H  270.  273;  Deerbig.  |  lA?.^ 

4.  MoBTQAan  (I  88*)— Effect  of  OonrsAor 
TO  Rboonvet. 

While  an  express  provision  that  a  contract 
to  recoDvey  Is  not  to  be  r^rded  as  an  evi- 
dence that  the  conveyance  was  intended  as  a 
mortgage  may  be  of  controlling  force  If  It  ta 
consistent  with  the  entire  transaction,  yet  if 
it  is  not  in  harmonjr  with  all  of  the  facts  and 
circumstances  showing  the  intmtton  of  the 
pkrtles.  the  express  provision  that  it  is  intended 
to  be  a  sale,  and  not  a  mortgage,  does  not  de- 
termine the  matter. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  I  73 ;  Dec  Dig.  $  stt* j 


•Vor  other 


.  sso  saau  to^  and  ssetloa  HUMBIR  la  Dec.  ft  Am.  Digs.  IMT  to  data,  ft  Rsportsr  Indsxss 


Digitized  by 


Google 


728 


03  80UTHHBN  RB^KCBB. 


(Fla. 


6.  UoBToi.ani  (I  1*>— OflAirtn  or  Oejuuoteb 

or  INBTBDMBKT. 

If  on  inBtmmflit  im  a  mortcase  whco  ex- 
ecQted,  its  diaiaeter  does  not  afterwarde 
cliange:  for,  "once  a  mortgage,  always  a  mort- 
Sage,   Is  a  maxim  of  the  law. 

[Bd.  Note.— For  otbec  cases,  see  Uortgages^ 
Cent  Dig.  I  1;  Dec.  Dig.  I  L»l 

6.  MOBTQAQEB  (|  380*)  —  FOBKOX.OSaBB— NA- 
TOBG  OF  RBMBDT. 

At  common  law  a  mortgagee  took  legal  ti- 
tle and  foreclosure  was  to  terminate  the  mort- 
gagor's  right  to  redeem.  Under  the  statute, 
the  mortgagee  has  only  a  lien  and  fondosora 
enforces  the  lien. 

[Bd.  Note.— For  other  eases,  see  Mortgages, 
Gent.  Dig.  f  1145;  Dec.  Dig.  {  880:*] 

7.  MOBTOAOBB  a  681*)  — BBDBlCFTXOir  — PDB- 

posb. 

The  right  of  redenmtion  now  is  to  satisfy 
and  remove  the  lien.  The  ri^ts  to  foreclose 
and  to  redeem  afford  matualitj. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  1 1698;  Dec  EHgTl 

&  MOBTQAOBB  Q  82*)  —  BrTBOT  OT  AGBn- 
KBNT  That  OoNTBTANCB  18  ABS0LT7TB. 
Where  an  agreement  that  a  conveyance  Is 
not  a  mortgage,  bat  an  abeolnte  conveyance,  Is 
wholly  inconsistent  with  the  facts  of  the  case, 
such  agreement  does  not  make  absolute  a  con- 
veyance that  nnder  the  statute  may  be  shown 
to  have  been  executed  "for  the  purpose  and 
with  the  Intention  of  securing  the  payment  of 
money." 

iEA.  Note.— For  other  cases,  see  Mortgages, 
Gent.  Dig.  |  02;  Dec  DigTlSZ.*] 

Appeal  from  Olrcult  Court,  Marlon  Coun- 
ty; W.  a  BiilIo<^  Jtidsew 

Action  by  Ruble  C  Gmuior,  by  next  frloid, 
Jeffersou  D.  Yonng,  agalnat  Claude  BL  Con- 
nor and  another.  A  demurrer  to  the  bill 
was  austalned,  and  complainant  appeals. 
Reversed. 

Wm.  Hocker  and  Ia  W.  Duval,  for  appel- 
lant  Hampton  &  Hampton,  for  appellees. 

.  WHITFIELD,  O.  J.  The  bill  of  complaint 
alleges,  In  substance,  that  Ruble  G.  Connor 
is  the  wife  of  Claude  B.  Connor;  that,  the 
husband  being  indebted  to  the  defendant  El- 
liott In  certain  sums  of  money  upon  open  ac- 
count and  otherwise,  the  wife  consented  to 
secure  the  paym^it  of  said  Indebtedness  and 
any  future  Indebtedness  of  the  husband  to 
Elliott,  and.  Joined  by  her  husband,  execut- 
ed and  delivered  to  Elliott  conveyances  to 
certain  lands;  that,  though  in  form  abso* 
lute  conveyances,  yet  the  deeds  were  glvrai 
for  the  purpose  of  securing  the  payment  of 
the  said  Indebtedness  of  the  husband  to  El- 
liott ;  that  the  lands  are  the  property  of 
Ruble  C.  Connor,  who  la  in  possession  of 
them ;  that  as  part  of  the  transaction  El- 
liott executed  and  delivered  to  the  plalntlft 
the  following  agreement,  tIz.: 

"The  State  of  Alabama,  Etowah  Count; : 

"Whereas  I  have  this  day  purchased  of 
Mrs.  Ruble  C.  Connor  and  husband  C.  R 
Connor  the  lands  described  In  their  deeds  ex- 
ecuted by  them  to  me  this  day,  and 
"Whereas  the  consideration  of  said  deeds 


Is  the  abaolnto  payment  said  Ruble  C 
Connor  of  the  present  Indebtedness  of  her 
huaband  C  B.  Connor  to  myself.  Now 

"Know  All  Men  By  These  Presents:  That 
at  any  time  before  Dec.  81,  1906,  I  ber^y 
agree  upon  the  payment  to  me  by  Mrs.  Con- 
nor ot  an  amount  equal  to  said  G.  B.  Oon- 
nor'a  present  Indebtedness  to  me^  with  in- 
terest from  date  to  aeil  and  convey  by  quit 
claim  deed  to  Mrs.  Ruble  C.  Connor  all  tbe 
lands  described  in  her  said  deeds  to  myself. 

"It  Is  understood  that  tbe  deeds  executed 
by  Ruble  C.  Connor  and  hw  husband  to  me 
this  day  are  not  mortgages  but  are  abaolote 
deeds  ^viug  Mrs.  Ruble  a  Connor  the  rlslkt 
to  buy  back  said  lands  on  the  teanoB  and  con- 
ditions expressed  herein. 

"Executed  In  duplicate,  Mch.  28Td.  190& 

"Witness:  J.  U.  EUlott;  Jr. 

"J.  H.  Harden." 

"A  true  copy  of  the  original,  flled  Mtb 
and  recorded  81st  December,  1908. 

"S.  T.  Sistmnk,  Clerk. 
"By  M.  B.  Sumna-.  D.  a* 

It  is  further  alle$fed  that  the  complain- 
ant, Ruble  C.  Connor,  Is  ready  and  willing  to 
pay  to  said  Elliott  any  and  all  amounts  due 
him  by  her  husband  the  payment  of  which 
is  secured  by  the  said  conveyances,  and  that 
complainant  is  willing  to  produce  and  de- 
posit In  the  registry  of  the  court  the  money 
as  required.  The  prayer  Is  for  an  account- 
ing and  a  right  to  redeem  the  land  upon 
proper  payments.  A  t^emurrer  to  the  hill  of 
complaint  was  sustained  upon  the  theory 
that  the  all^ations  were  Inconsistent  with 
that  portl(H3  of  the  agreement  elgned  by  El- 
liott, and  made  a  part  of  the  bUl,  that  "it  la 
understood  that  the  deeds  by.  Ruble  O.  Con- 
nor and  her  husband  to  me  this  day  are  not 
mortgages,  but  are  absolute  deeds  giving 
Mrs.  Ruble  C.  Connor  the  right  to  buy  back 
said  lands  on  the  terms  and  ccmditions  ex- 
pressed herein."  The  bill  was  amoided  so 
as  to  state  that  tbe  complainant  never  signed 
tbe  quoted  agreonent,  and  did  not  intend  to 
rely  upon  the  provisions  of  It  A  d«nurra> 
to  the  ammded  hill  was  sustained,  and  the 
complainant  arq>ealed. 

Under  the  rules  of  the  common  law,  the 
right  of  redemption  Is  lnberai(  in  every 
transaction  having  the  essentlat  features  of  a 
mortgage.  This  right  Is  a  highly  fftvored 
equity,  and,  unless  it  is  released  to  the  mort- 
gagee for  a  consideration,  free  from  fraud 
and  oppresdon,  or  in  some  way  waived  or 
lost  or  barred,  it  can  be  cut  off  only  by  fore- 
closure. Section  2495  of  the  General  Stat- 
utes of  1906  provides  that  "a  mwtgage  shall 
be  held  to  be  a  spedflc  lioi  on  the  propwtr 
therein  described,  and  not  a  conveyance  of 
the  legal  title  or  of  the  right  of  poraeaslon.'* 
Section  2404  provides  that:  "All  deeds  of 
conveyance,  obligations  conditioned  or  de- 
feasible, bills  of  sale  or  other  Instruments  of 
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wTiUnf  otmrejinK  or  Moling  j^wperty,  either 
real  or  i)ersonaI,  for  the  purpose  or  with  the 
Intention  of  securing  the  payment  of  moa^, 
whether  snch  Inatrnment  be  from  the  debtor 
to  the  creditor  or  from  the  debtor  to  swne 
Odrd  person  In  trwt  for  the  creditor,  shall 
be  deemed  and  held  mortgage),  and  shall  be 
subject  to  the  same  roles  of  foreclosure  and 
to  the  same  r^^atlons,  restraints  and 
forms  as  are  prescribed  in  relation  to  mort- 
gages." 

A  deed  absolnte  on  Its  face  may  by  parol 
eTldence  be  shown  to  be  a  mortgage,  and.  In 
cases  of  doubt,  the  Instrument  should  be  held 
to  be  a  mortgage^  De  Bartlett  t.  De  Wil- 
son. 62  Fla.  497.  42  South.  189;  Hull  t. 
Burr,  08  Fla.  432,  CO  South.  754;  Franklin 
T.  Ayer,  22  B^a.  654. 

An  Instrumeut  must  be  deemed  and  held 
a  mortgage,  whatever  may  be  Its  form.  If. 
taken  alone  or  In  connection  with  the  sur- 
roandlDg  facts  and  attendant  circumstances, 
it  appears  to  hare  been  glvai  for  the  pur- 
pose or  with  the  Intoitlon  oi  securing  the 
payment  <^  mon^,  and  the  m«re  absence  of 
terms  of  defeasance  cannot  determine  whetti- 
er  It  la  a  mortgage  or  not 

Under  the  statutes  of  this  state,  a  mort- 
gagee acquires  only  a  specific  Hen  on  the 
property  of  another  described  in  the  mort- 
gage, and  an  "instrament  ot  writing  convey- 
ing or  selling  property,  ^ther  real  or  per- 
sonal, for  the  parpoBe  or  with  the  Intention 
of  securing  the  payment  of  money."  may  up- 
on Its  face  convey  title  to  property,  subject 
to  the  provisions  of  the  statute  that  It  "shall 
be  deemed  and  held  a  mortgage,"  If  by  ex- 
trinsic facts  the  statute  la  shown  to  apply. 
Hull  T.  Burr,  supra. 

While  an  express  prorislon  that  a  contract 
to  rfeconvey  Is  not  to  be  regarded  as  an  evi- 
dence that  the  conveyance  was  intended  as 
a  mortgage  may  be  of  controlling  force  If  it 
is  consistoit  with  the  entire  transaction, 
yet.  If  It  is  not  in  harmony  with  all  the  facts 
and  circumstances  showing  the  Intention  of 
the  parties,  the  express  provision  that  it  la 
Intended  to  t>e  a  sale,  and  not  a  mortgage, 
does  not  determine  the  matter. 

If  an  instrument  Is  a  mortgage  when  er- 
ecated.  Its  character  does  not  afterwards 
diange,  for  "once  a  mortgage,  always  a  mort- 
gage," is  a  maxim  of  the  law. 

At  common  law  a  mortgagee  took  legal  ti- 
tle and  foredosnre  was  to  terminate  the 
mortgagor's  right  to  redeem.  Under  the 
statute,  the  mortgagee  has  only  a  lien  and 
foreclosure  enforces  the  Uen. 

The  right  of  redemption  now  Is  to  satisfy 
and  remove  the  lien.  The  rlKhts  to  foreclose 
and  to  redeem  afford  mutoallty. 

The  allegations  in  this  case  admitted  by 
the  demurrer  Indicate  that  tbe  Intention  of 
the  parties  was  to  secure  the  payment  of 
Bion^  due  to  the  mortgagee  by  the  husband 
of  the  mortgagor.  In  view  of  the  provlslonB 


of  the  statute  abore  quoted,  and  «f  Oie  rules 
of  Interpretatkm  to  such  cases  announced  by 
this  court,  the  provisiim  of  the  agreMnent 
made  a  part  of  the  bill  of  complatot  that  the 
deeds  were  conv^^ces  and  not  mortgagee, 
while  wholly  Inconsistent  with  the  facts  of 
this  case,  does  not  make  absolute  a  oonv^- 
ance  that  under  the  statote  may  be  shown 
to  hare  bean  executed  "for  the  porpoae  or 
with  the  intantbm  of  secorlns  the  paymut 
of  money." 
Th»  decree  appealed  fnm  Is  nretsed. 

8HAOBXXIFOBD  and  OOOKRBUik 

concur. 

TAYLOR,  HOOEIIR,  and  PAREHILL, 
J  J,,  concur  In  Vb»  a^sSoa. 


CONNOR  et  ux.  T.  HttiLIOTT. 
(Supreme  Court  of  Florida,  Division  A.  Jane 
9,  1910.) 

(ayttaJnu  bp  the  Gowrt,) 

1.  New  Tsial  {%  21*)— Oboukds— AcnoN  on 
iBsnx  Tehdxried. 

Wbere  no  action  la  taken  oo  an  Issue  ten- 
dered by  a  replication,  a  new  trial  should  be 
granted. 

[Bd.  Note.— For  other  casss,  see  New  Trial, 
Dea  Dig.  |  21.*] 

2.  AcnoHs  (I  68*)— Stat— AjroTBiB  AonoH 

Finding. 

When  a  chancery  ease  and  a  case  at  law 

Involving  the  same  legal  questions  between  tbe 
same  parties  are  pending  m  the  same  court  and 
the  legal  questions  will  be  determined  in  the 
clumcery  ault,  good  practice  aasgeata  the  con- 
tinuance of  tbe  law  case  xmtil  tbe  cbanoery 
case  la  disposed  oL 

[Ed.  Not&— For  other  cans,  see  Aedims,  Oant. 
Djg.  i  745;  Dea  Dig.  I  49.*] 

Error  to  drcnlt  Court,  Marion  County; 
W.  S.  Bnllodc  Ju^e 

Action  betwem  0.  Bb  Connor  and  Ruble  C 
Connor  and  J.  Bf.  Elliott  From  an  order 
grantlDc  a  nev  trial,  Q.  YL  Cminor  and  Ruble 
O.  C<nmor  bring  errw.  Affirmed. 

Wm.  Hocker  and  L.  W.  Duval,  for  plain- 
tiffs in  wror.  Hampton  &  Hampton,  tor  de- 
fendant in  error. 

WHITFIELD,  O.  J.  Writ  of  error  was 
taken  to  an  order  granting  a  new  trial,  and, 
under  the  statute,  the  court  "shell  review 
the  said  order,  and  if  the  cause  be  reversed, 
shall  direct  final  Judgment  to  be  entered  In 
the  court  below,  for  the  party  who  had  ob- 
tained the  verdict  to  the  court  below,  unless 
a  motion  to  arrest  of  Judgment,  or  for  yoAgr 
ment  non  obstante  veredicto,  shall  be  made 
and  prevail."   Section  1695,  Gen.  St  1906. 

The  motion  for  new  trial  appears  in  the 
bill  of  exertions  with  a  statement  that  the 
motion  was  granted  and  an  exception  noted. 
An  order  granting  the  new  trial  signed  by 
the  trial  Judge  is  to  the  record  proper. 
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<te  a  writ  of  error  to  an  oito  granting 
a  new  trial  in  an  action  at  law  nndor  tbe 
statat^  the  only  questlonB  to  be  oonsldered 
are  those  involTed  In  the  order  granting  a 
new  trlaL  A  motion  for  new  trial  Is  ad- 
dresses to  the  sound  judical  discretion  of 
the  trial  courts,  and,  whw  a  trial  court 
grants  such  a  motion,  the  action  In  doing  so 
is  presomed  to  be  In  accordance  with  the 
Justice  and  merits  of  the  case,  imless  tbe 
contrary  appears  by  tbe  record.  An  order 
of  tbe  trial  court  granting  a  new  trial  should 
not  be  disturbed  by  an  appellate  court,  un- 
less It  appears  affirmatlTdy  fnun  the  record 
that  there  has  been  an  abuse  of  a  sound  Ju- 
dicial discretion,  or  tlut  some  settled  prin- 
ciple of  law  has  been  violated.  Jones 
JaclEBonTllle  sa.  Oo..  B6  Fla.  452,  47  South.  1. 

The  action  was  ejectment  under  the  stat 
ute.  One  of  tbe  pleas  offered  as  a  dtfense 
on  equitable  grounds  arerred  that  "these  Oe- 
foidants  executed  and  dellTwed  to  tbe  plaln- 
tUE  two  deeds  embracing  and  describing  the 
lands  described  and  referred  to  In  plalnUflTs 
declaration,  wbUA  said  deeds  wen  made  and 
executed  to  tbe  said  plaintiff  to  secure  the 
payment  of  a  debt  then  and  there  due  from 
the  defendant  O.  B.  Connor  to  the  saidplain- 
tiif ,  and  that  tbe  plaintiff's  only  Interest  in 
said  lands  is  as  security  for  the  said  debt 
BO  dae  from  the  defendant  G.  B.  Connor  to 
tbe  plaintiff,  and  this  the  defendants  are 
T&i&y  to  verify."  The  court  refused  to  strike 
this  plea,  and  allowed  the  plaintiff  to  file  the 
following  replication  thereto:  'That  it  is  not 
true  that  be  acc^ted  the  deeds  and .  con- 
Teyances  recited  in  said  plea  as  security  for 
Oie  paymrat  of  a  debt  then  and  there  due 
and  owing  by  the  defendant  O.  B.  Connor 
to  the  plaintiff,  but  hcT  accepted  and  recdved 
said  deeds  as  absolute  conv^ances  of  tbe 
fee  dmple  title  to  the  property  described 
therein,  and  as  a  full  and  final  settlement 
of  all  differences  between  the  plaintiff  and 
tbe  defendant  G.  B.  Connor,  and  thereafter 
tile  plaintiff  leased  tiie  said  property  to  the 
d^endants  and  put  the  defradants  In  the 
possession  thereof,  and  tbe  defendants  went 
into  possession  of  the  property  mider  this 
plaintiff  and  as  the  tenants  of  this  plaintiff, 
and  agreed  to  iMty  the  plaintiff  rental  there- 
fOT,  but  did  not  pay  the  rent  for  the  said 
property  and  are  now  holding  orer  after  the 
tttmlnatlon  of  their  lease,  without  tbe  con- 
sent of  the  plaintiff,  and  dIreeUy  contrary  to 
tbe  wishes  of  the  plaintiff.  And  thb  Oie 
plalntifl  is  ready  to  verify  and  prove."  No 
r^ly  of  any  kind  was  made  to  this  replica- 
tion. 

As  no  action  was  taken  aa  the  issue  ten- 
dared  by  the  replication,  a  new  trtal  should 
have  been  granted.  See  Owens  v.  Wilson, 
58  825,  SO  South.  674;  Jones  v.  Sho- 
maker,  41  Fla.  232,  20  South.  IBl. 

The  main  questions  of  law  involved  here 
are  determined  in  tbe  chancery  case  of  Con- 


nor V.  Connor  (Oils  day  decided)  02  South. 
727. 

When  a  chancery  case  and  a  caae  at  law 
involving  tbe  same  legal  questlfMiB  between 
the  same  parties  are  pendli^;  In  the  aama 
court  and  the  legal  que4i<mB  win  be  detect 
mluM-in  the  chancery  suit,  good  practice 
suggests  the  continuance  of  the  law  case 
nntil  tbe  chancery  case  is  disposed  ot 

The  order  la  affirmed. 

SHAOKLBFOBD  and  OOOKBBLU  JJ-. 

concur. 

TAYLOR.  HOCKBR,  and  PABEHHiU 
JJ.,  c<nicur  in  the  oirinifm. 


JACKSON  T.  STATH. 
(Supreme  Court  of  Alabama.    June  2,  1910.) 

1.  If&Bcairr  64«)— "Biceitt^  PosssmoH  of 

Stolen  Abtzcle. 

The  term  "recent,"  in  the  rule  that  the 
recent  posseaaion  of  a  stolen  article  imposes  on 
the  poBBeaaoT  tbe  bnrdeu  of  explaining  his  pos- 
Bession,  and  that  his  fiUIin^  to  make  a  reason- 
able explanation  raises  an  evidential  presump* 
tion  of  guilt,  which  will  support  a  conviction, 
has  reference  to  the  time  of  tbe  larceny ;  so 
that  the  evidence  beios  that  the  article  was 
stolen  in  November  of  a  certain  year,  and  he 
testi^Qg  that  he  received  it  soma  time  before 
ChrlBtmas  of  tliat  year,  there  Is  evidence  ot  audi 
possession. 

[Ed.  Note.— For  other  cues,  see  Larceny, 
Cent  Dig.  S8  170-178;  Dec.  Dig.  f  64.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  5908.] 

2.  LABCEnx  (S  68*)— Evidence— SuTFiciEifCT. 

Evidence  of  guilt  on  a  prosecation  for  lar- 
ceny held  sufficient  to  go  to  the  Jury. 

[Bd.  Note.— For  other  cases,  see  LarcMiy, 
Cent  Dig.  H  18(M81 ;  Dec.  Dig.  1 68.*] 

8.  LABOcnT  (I  43*>— EvinBHOB. 

On  a  prosecution  for  larceny  of  a  gun  while 
it  was  being  shipped  by  an  express  company,  all 
the  fects  attendii^  the  shipment,  what  the 
package  appeared  to  contain,  the  proximity  of 
defendant  and  his  father  to  the  place  from 
which  the  evidence  tended  to  show  the  gun 
was  taken,  Oielr  opportunity  to  have  taken  it, 
and  the  finding  of  It  in  the  house  la  wUch  tli^ 
lived,  are  adidaslUe  In  evidence. 

{Bd.  Note.— For  other  easest  see  Laroeny. 
Cent.  Dig.  SI  180,  138;  Dec.  IHg.  |  48.*] 

4.  C^iUNAL  L&w      407,  412*)— BviDBNcn— 
Statement  and  Sixpence. 

Statement  of  defendant,  when  a  gun  claim- 
ed to  have  been  stolen  was  found  In  the  hooaa 
in  which  lie  and  his  father  lived,  that  it  was 
his,  and  his  silence  when  asked  wneze  he  got  it, 
are  admissible. 

[Bd.  Note.— For  otlier  cases,  see  Oriminal 
Law,  Cent.  Dig.  SI  898-800, 968,  8M-872;  Dee. 
Dig.  H  407,  4I2.*1  ' 

5.  CannnAL  Law  (|  459*)— OPunoim— liwr- 
TiTT  or  AanoLB. 

Opinion  as  to  tbe  Identity  of  the  gun  foond 
in  defendant's  possession  with  that  ''■■*med  ts 
have  been  stolen  is  admissible. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1018-1060;   Dec  Dig.  S 

458.*] 
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6.  CUHZirAI.  IiA.W  (I    llTOK*  —  Attmx.  — 
HABHLKSe  BkBOB. 

Tb,t  bill  of  exceptions  complaining  of  iD< 
terference  witb  defendant's  cross-examination  of 
a  witness  to  test  his  recollection,  br  the  court 
dtnctlnc  him  to  consult  papers  shoTring  the 
number  of  a  fim,  is  Insufficient  in  not  showing 
he  availed  himseu  of,  or  obeyed,  such  direction. 

_  [Eld.  Note —For  other  cases,  see  Criminal  Law, 
CenL  Dig.  H  312&-S1S5;  Dec  Dig.  S  1170%.*i 

Appeal  from  Clrcoit  Court,  Colbert  Coun- 
ty; O.  P.  Almon,  Judge. 

Temon  Jackson  was  conTlcted  of  larceny, 
and  he  aj^eals.  Affirmed. 

Almon  &  Andrews,  for  ai^llant  Alexan- 
der M.  Garber,  Atty.  Gen.,  for  the  Stata 


McOI^LIiAN,  J.  The  propertj  InTolved 
In  the  offense  chained  was  a  shotKmi,  alleged 
to  have  been,  in  November,  190(1,  dilpped  by 
express  from  lion  City,  TemL,  to  W.  A. 
Porter  at  RussellTllle,  Ala.  The  evidence 
tended  to  show  that  It  was  stolen,  while  at 
Sheffidd,  Ala.,  en  route  to  destination.  In 
February.  iSOS,  the  house  of  WUUam  Jack- 
son, the  prisoner's  father,  and  tbsAt  common 
abod^  was  searched,  and  a  shotgun  was 
found  in  a  closet  therein,  which  gun,  the  evi- 
dence tended  to  show,  was  the  gun  slilpped  as 
Indicated.  It  was  further  open  to  the  jury 
to  find  that  the  prisoner  aa  as  his  fa- 
ther was  favorably  situated,  by  reason  of  the 
place  of  employment,  to  have  taken  the  gun 
from  the  custody  of  the  express  company. 
It  further  affirmatively  appears  from  the  evi- 
dence that  when  the  gun  was  found,  as  stat- 
ed, the  prisoner  said,  and  so  without  any  In- 
ducement usually  rendering  a  confession 
Inadmissible,  that  the  gun  was  his.  The  wlt- 
'  ness  Shelton  stated  that  the  prisoner  (on  the 
occasion  of  the  search  and  finding  of  the 
gun)  said:  "That  Is  my  gun;**  that  "I  (he, 
the  witness)  says,  'Where  did  you  get  itr  and 
be  did  not  answer."  The  explanation  of  his 
possession  of  the  gun  offered  by  the  prisoner 
was  that  his  father.  William  Jackson,  bought 
the  gun  "some  time  before  Christmas,  1906," 
from  a  party  not  identlfled,  and  gave  it  to 
blm  (the  prisoner). 

**It  is  the  setUed  law  of  this  state  that 
the  recent  possession  of  stolen  goods;  Im- 
poses on  the  possessor  the  onus  of  explaining 
the  possession;  and.  If  he  fails  to  make  a  rea- 
sonable explanation,  raises  a  presumption  of 
guilt,  whidi  will  support  a  verdict  of  convic- 
tion. If  there  was  evidence  toidlng  to  con- 
nect the  defendant  with  the  larceny,  the  re- 
cent, unexplained  possession  of  the  goods,  it 
may  be,  would  raise  the  presumption  that  he 
bad  stolen  them,  rather  than  that  he  had  re- 
ceived them  knowing  them  to  tiave  l>eai  ettai- 
en.  But  where  the  evidence,  tboui^  proving 
the  larceny,  does  not  connect  him  with  its 
conuulsslon,  tending  to  fix  the  guilt  of  It  up- 
on another,  and  he  has  the  recoit  possession 
of  the  goods.  If  he  makes  no  reasonable  ex- 


planation of  the  possession,  the  same  {«»- 
sumption  should  t>e  applied,  which  would  be 
applied  If  the  possession  had  remained  with 
the  first  taker.  There  is  no  unfairness  In  the 
presumption;  It  Is  reascmable."  This  quota- 
tion Is  taken  from  Martin's  Case;  101  Ala,  71, 
78,  16  South.  82.  See,  also,  Boyd's  Case^  UO 
Ala.  101,  43  South.  204. 

The  basis  of  the  evidential  (onl^  preeump- 
tlon  stated  is  that  the  goods  were  "stolen." 
The  evidence  here  tended  to  establish  that 
fact  If  they  so  found,  then  the  inquiry  was, 
whether,  from  the  explanation  offered  In  con- 
nection with  the  indicated  presumption,  and 
both  phases  of  *thls  inquiry  were  matters  for 
the  Jury's  consideration  and  final  flndli^E,  the 
defendant  was  guilty.  Thomas'  Case,  109 
Ala.  25,  19  South.  403. 

The  qualifying  term  "recent"  has  reference 
to  the  possession  of  the  goods  as  that  is  re< 
lated  to  the  time  of  the  commission  of  the 
larceny.  Thomas'  Case,  supra;  1  May.  Dig. 
p.  582  et  aeq.  The  prisoner  himself  fixed  his 
possession  of  the  gun  whlc9i  the  evidence 
tended  to  show  was  the  stolen  gun,  at  "some 
time  before  Cbriatmas,  1906,"  a  point  of  time 
referable  to  "recently"  after  Idle  larccaiy  the 
evidence  tended  to  show. 

As  readily  appears,  on  the  whole  evldoic^ 
the  guilt  vel  non  of  the  accused  was  for  the 
Jury's  determination.  So  the  afflrmattre 
charge  to  acquit  was  not  his  due. 

The  appellant  complaliui.  in  28  errors  as- 
signed, of  that  many  errors  of  tiie  trial  court 
They  have  all  been  carefully  considered.  In 
the  light  of  the  record  and  the  extended  ar^ 
gument  ct  aroellanta  counsel.  No  iffejndl- 
dal  error  appears. 

As  to  the  rulings  on  evidnice  complained 
i^lnst,  all  of  the  facts  and  circumstances 
attending  the  fOiliHnent  of  the  package.  Its 
appearance,  what  it  "appeared"  to  contain, 
the  proxlmlly  of  the  appellant  and  of  his  far 
t^er  to  the  place  from  which  the  gun,  the 
evidence  tended  to  show,  was  tafc^  their 
oi^rtunity  to  liave  taken  the  gnu,  the  search 
for  and  finding  of  the  gun  as  before  indicat 
ed,  the  statement  of  the  app^ant  tliat  he 
claimed  the  gun,  the  question  asked  by  Shel- 
ton as  to  where  he  got  it,  and  bis  '*8Uence" 
when  explanation  was  direcOy  Invited,  and 
the  evidence,  even  thooi^  a  maUw  of  <vin- 
ion,  of  Identity  of  the  gun  found  and  that 
alleged  to  have  beai  takm,  vrere  admisattAe 
and  in  thla  case  were  pnverly  admitted  on 
the  trtaL 

The  con4)lalnt  that  the  court  oroneonBly 
Intuf  ared  with  the  right  of  the  prisoner's 
cQunsel  to  cro8»«Kamlne  one  ihe  state's 
witnesses  cannot  avail.  It  does  not  appear 
from  the  hill  of  excc|>tlon%  If  Indeed  that 
would  alter  the  matter,  that  the  vrltness 
availed  himself  o^  or  obeyed  the  dlrectlmi 
of  the  court  to  oonault  papers  showing  the 
nnmber  of  the  gtm,  a"d  henoe  It  doee  not 
appear  that  his  recoiIectl<Hi,  songfat  to  be 
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tested  b7  ttie  <»rawiiiw,  recfltred  any 
aid  from  tbat  sonrca 

Let  the  jadgmmt  be  affirmed. 

Affirmed. 

DOWDBLU  a  J.,  and  SIMPSON  and 
SAYB^V  J Jf  concur. 


TIIiLET  T.  STATE). 
(Bnpreme  Court  of  Alabama.   Jniw  16,  1910.) 
WrmBBSEs  (8  S61*>— Imfxaceuxzit  or—OoASf 

ACTKB  TBSXIMONT. 

Where,  in  a  prosecTition  for  the  wrongful 
sale  of  Uqnor,  defendant  tried  to  disprove  by 
other  witnesses  the  statements  of  a  witness  tbat 
lie  cot  a  $5  bill  cbanred  on  Cs  porch  to  pay 
defendant  for  some  whisky,  that  ne  paid  him 
there,  and  that  he  had  not  stated  that  defend- 
ant had  done  him  a  dirty  trick,  and  was  going 
to  get  even  with  him,  being  an  attemirt:  to  im- 
peach the  witness,  the  state  could  then  intro- 
duce testimony  showing  his  good  character. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Gent.  Dig.  (  1167 ;  Dec  Dig.  I  S61.*] 

^peol  from  City  Court  of  Annlsttfti;  Thom- 
aa  W.  Coleman,  Jadge. 

George  TUley  was  convicted  for  tbe  wrong- 
ful sale  of  q)lrltiiou8  liqnora,  and  he  appeals. 
Affirmed. 

O^te  ft  Walker,  for  appelant  Alexander 
If.  Garbw,  Atty.  Gen.,  for  the  Statei 

SIfilPSON,  X  The  appellant  was  convict- 
ed of  the  offense  (rf  sdliiv  aptrttuons,  TbLons, 
OF  malt  llQuors  contrary  to  law.  The  prin- 
cipal witness  against  tiie  defendant  wta  one 
Bnttram,  who  testifled  to  the  sale  the  ds- 
fteidant  of  tiie  whisky.  Be  testifled  that  he 
got  Jason  Coach  to  change  a  fS  bill,  on 
Gnudi's  porch  In  ord»  to  get  the  dbangB  to 
pay  defoidant  for  the  whisky,  and  tbat  he 
paid  d^eadant  on  said  Conch's  porch.  He 
also  testifled  that  he  did  not  say  to  C^em 
Kimball  that  def^idant  had  done  him  a  ^rty 
trick  and  he  was  going  to  get  eren  with  Um. 
Tlie  defense  tiled  to  break  the  force  at 
his  testimony,  by  proTlng  other  wltaeasee 
tbat  said  Bnttram  did  not  get  the  «6  bill 
changed,  that  he  did  not  talk  with  tbe  de- 
fendant on  said  porch,  and  that  said  witness 
had  said  to  CScsn  Kimball  ttiat  the  defoidant 
bad  done  blm  a  dirty  trick,  and  he  was  gcdng 
to  get  even  with  him,  which  statement  the 
witness  had  denied  making.  The  proof  of 
the  contradictory  statements  laid  the  predi- 
cate. 

This  was  an  evident  attempt  to  Impeadi 
the  witness,  and  show  tiiat  his  testimony 
was  not  entitled  to  cradit,  and  tbexe  was  no 
wror  in  allowing  the  stete  to  introdnce  te^ 
timony  as  to  tbe  good  character  of  said 
witness.  Bell  v.  Stete,  124  Ala.  94^  27  South. 
414;  HadJo  v.  Oooden,  18  Ala.  718;  Holley 
T.  Stete,  lOS  Ala.  100;  17  South.  102;  Lewis 
T.  Stete.  85  Ala.  880;  1  Oreenl.  on  Br.  (5th 


Sd.)  f  460;  Towns  T.  State^  111  Ala.  1.  20 
South.  506. 

There  being  no  error  apparent  In  the  rec- 
ord, tbe  judgment  of  the  court  Is  aiBrmed. 

Affirmed. 

DOWDELIs  O.  J.,  and  IfcOLDLLAK  anfl 
HAYFIBLD,  JJ.,  c<mcDr. 


BATTMHAUIDB  t.  MOBILE  BUCOTRIOAL 

SUPPLY  CO. 
(Supreme  Conrt  of  Alabama.   June  1^  IMOi.) 

1.  BfXOEPTXONS,  Bnx  OF  n  16*)  —  Statiito 

TSBTIlfOnT  IN  ElXTXNSO. 

In  an  action  for  work  and  labor  done  on 
a  house,  the  biU  of  exceptions  recited  that  the 
court  took  the  case  under  advisement,  and  aft- 
erwards  rendered  a  Judgment  to  renditloti.  «l 
which  defendant  excepted,  and  that  the  evidence 
tended  to  show  a  contract  between  the  parties 
for  the  wiring  of  a  house  and  the  completion 
before  it  was  burnt  of  the  part  denominated 
"roughing  in,"  and  that  tee  burning  thereof 
rendered  It  impossible  to  complete  the  Jobk 
Held,  that  the  bill  did  not  violate  rule  of  court 
32  (Cir.  Code,  p.  1626).  forbidding  tbe  state- 
ment of  testimony  or  any  portim  tbertoi  in 
extenso. 

tEd.  Note.— For  other  cases,  see  EzceptionL 
Bill  of,  Cent  Dig.  |  17 ;  Dec  Dig.  {  16.*] 

2.  WiTNBssss  a  8^>--CoicncnNcr— Kirowi> 

XDGS. 

In  an  action  for  wiring  a  building  for  ele^ 
tricity  under  a  contract,  providing  that  S5  per 
cent,  of  the  stipulated  gross  price  should  be 
payable  on  "roughing  in,"  balance  after  accept- 
ance of  work,  plaintiff  sought  to  recover  the 
per  cent,  payable  on  "roughing  In."  the  bulld- 
ing  having  burnt  t>efore  it  was  completed,  and 
introduced  a  witness  who  testiGed  without  ob- 

iection  that  the  "roughing  in"  part  of  the  work 
iBd  been  completed  before  the  fire,  and  defined 
it  as  the  work  put  in  aliead  of  the  finlRhed 
walls.  Beld,  that  there  was  no  error  admit* 
ting  his  testimony,  though  on  cross-examinattcHi 
he  was  unable  to  give  details  of  the  work  stated 
without  the  aid  of  tbe  plans. 

[Ed,  Note.— For  other  caaea,  see  Witnesses, 
Cent  Dig.  t  80 ;  Dec;  DigTw.*! 

8.  Appxai.  ano  EteoB  (|  60C^  —  Bsookd  — 
Questions  Pbebkntid  —  SornciBifCT  <w 

Evidence. 

The  sufficiency  of  the  evidence  to  support 
the  conclusion  of  the  court  on  tbe  issues  of  fact 
cannot  be  reviewed  on  appeal  where  tbe  finding 
is  not  sufficiently  shown  m  the  bill  of  exceptions^ 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fit  2911-^lS;  Dec  Dig.  | 

Appeal  from  Law  and  Etqnlty  Court,  Mo- 
bile County ;  Saffold  Beniey,  Judge. 

Assumpsit  by  the  Mobile  Electrical  Supply 
Company  against  Jacob  H.  Baumhaoer.  From 
a  Judgment  for  plaintiff,  d^oidant  appeals. 
Affirmed. 

The  action  was  for  work  and  labor  done 

<m  a  building  of  defendant  tor  the  piice  cf 
wirhig,  put  in  under  a  contract  Tbe  an* 
swer  <tf  the  witness  Sconyers,  noted  In  a^ 
slgnment  2,  is  as  follows:  **Weil,  I  have 
completed  what  we  contracted  for  in  the 
electrical  business,  rousting  In;  that  was 
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work  pot  In  ab«Ul  of  tlie  finished  walls  of 
the  hnUdlng.'*  The  recitals  of  the  blU  of 
«xcq)tloiis  as  to  the  exceptions  to  the  find- 
ing of  the  court  are  as  follows:  *The  court 
took  the  case  under  adTiaement,  and  after- 
wards rendered  the  Judgment  set  out  In 
the  transcrii^  and  to  the  roidttlon  of  the 
Judgment  the  defendant  excepted.  The  erl- 
deooe  tended  to  show  a  contract  betmoi 
the  parties  for  the  wiring  of  the  house,  and 
the  completion  of  the  part  denominated 
*routftlng  In'  l>efore  the  burning  of  the  build- 
ing, and  Oat  the  burning  of  the  bnlldlng 
tendered  it  ImposslblA  to  ctnnplete  ttie  Job." 
The  recorerr  was  for  SB  ptt  cent,  of  the 
ccmtract  prlca 

D.  B.  Oobbs,  for  appellant  Beetor,  Bestor 
A  Toong,  for  appellee. 

HcCLIBIZiAM;  J.  The  motion  to  strike 
tbB  bni  of  exceptlonB  because  vtolatlTe  of 
rule  82  {Ctv.  Code,  p.  lE^  Is  orerraled.  The 
crastmctlon  of  the  bm  Is  dose  upon  the 
border  line  of  a  Tiolatlon  of  ttie  rule^  in  the 
pardcolar  fliat  qne8tl<His  and  answers,  not 
the  snbleetB  of  objectlona  and  exc^tixxn; 
are  Dftm  set  out,  Twbattm,  in  the  tdll.  The 
Mil  Is  not  framed  In  atrleC  accord  wltli  the 
requlr^^ts  of  the  rale,  but  Uie  d^artore 
from  diose  requtremoits  Is  not  so  fiagrant  as 
to  lead  to  the  Imposition  of  any  tit  tb»  pen* 
alties  of  the  rule. 

The  came  at  action  Is  set  forth  In  common 
counts.  The  plalntlfF  (appellee)  oigaged  to 
wire  tar  electrldtr  a  baildlng  of  defendant 
(appdIanQ  in  the  course  of  constractlon. 
Tbia  contract  provided  that  €S  per  tseaA  of 
the  stipulated  gross  inlce  should  be  payaUe 
on  "roughing  In,  balance  aftw  aceqitance 
of  work  city  electrician.'*  The  building 
burned  before  die  electrl^l  work  was  com- 
pleted. The  ncarery  sought  is  of  the  85 
per  eeat.  payable  on  ''rongUng  in."  The  ap- 
pellant ecpressly  waives  In  brltf  insistence 
upon  the  first  assignment 

There  was  no  error  in  declining  to  oc- 
clude the  answer  of  the  witness,  Sconyers, 
set  out  In  the  second  asdgnment  While 
the  answer  employed  the  contract  term, 
"roughing  In,"  it  In  the  same  breath  defined 
that  term.  The  motion  to  exclude  (most  gen- 
erally) portions  of  the  testimony  of  the  wit- 
ness, Sconyers,  was  properly  orermled.  The 
witness  had  testified  without  objection  that 
the  '^nghlng  in"  part  of  the  work  had 
been  completed  befora  the  Hn,  whereiQXHi 
the  indicated  percentage  of  the  omtract  price 
became  payable. 

On  the  cross,  the  counsel  for  appellant  In- 
quired as  to  the  details  of  what  was,  in 
fact,  done  In  "roughing  In,"  to  which  the 
witness  rq^Ued,  In  substance,  that  he  could 
.not  auwer  without  the  plans,  not  then  avail- 
able to  him.  The  motion's  object  was  to 
^mlnate  from  the  jury's  consldwatlon  all 
of  the  witness'  evidence  on  the  subject  of 


"rou^ilng  in,"  Including  that  wherehi  he  tee* 
dfled  to  the  comidetl(m  of  that  featura  of 
the  work.  Obviously,  the  Inability  of  the 
witness  to  give  the  details  of  the  work  stat- 
ed wtthout  the  aid  of  the  plans,  did  not  ren- 
der Inadmissible  the  general  atatement  al- 
ready made  by  the  witness  that  the  indicated 
feataro  of  the  work,  vis.,  ''routing  In,"  had 
been  completed.  A  witness  mls^t  well,  with- 
out objection,  testify  that  a  bridge  had  been 
completed  according  to  contract,  whm,  un- 
aided by  plana  and  specifications,  he  could 
not  tell  minutely  every  act  performed  in 
construction. 

The  evident  conclusion  of  the  court  on  the 
Issues  of  fact  finds  substantial  support  In 
evidence  before  It  However,  If  that  were 
not  ao,  review  of  tbe  conclusion  of  the  court 
could  not  be  had  here,  for  the  reason  that 
no  suOlcIent  recital  of  the  finding  of  the  court 
appears  In  the  bill  of  exceptions.  Davis  r. 
Simpson  Coal  Company,  60  South.  S68. 

The  judgment  of  the  court  Is  affirmed. 

Affirmed. 


SIMPSON,  l£ATriBIJ>,  and  EVAMS,  3J^' 
cmcnr. 


ROBINSON  ot  aL  V.  OROTWBEXi  BROS. 
LUMBER  CO. 
(Supreme  Oonrt  of  Alabama.    Jnne  2,  1910.) 

1.  Mechanics'  Ltbnb  (S  271*)— Materials- 
Use  IN  BniLDINO. 

Since  a  materialman's  lien  does  not  at- 
tach to  material  famished  for  a  building  but  not 
used  therein,  a  bill  to  foreclose  such  lien,  ai- 
ling only  that  the  material  was  fumtahed  for 
the  trailding,  was  demurrable. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
liens.  Gent.  Dig.  g  499;  Dec.  Dig.  {  271.*] 

2.  Mechanics'  Liens  (i  271*)— FoBnoLoauxi^ 

BlLX^FlLING  STATBUENT. 

A  bill  to  foreclose  a  materialman's  lien 
alleged  that  the  atatement  attached  to  the  bill 
was  filed  Trith  the  judge  of  probate,  and  at 
the  end  of  the  statement  was  a  note  stating 
that  tbe  accouot  was  due  and  paTSble  January 
1,  1906;  the  statement  being  Sled  March  17th 
folIowiDg.  Held,  that  such  exhibit  and  state- 
ment did  not  take  tbe  place  of  an  allesatlon  In 
tbe  bill  that  the  statement  was  filed  within  four 
months  after  the  Indebtedness  accrued,  as  re- 
quired by  Acts  1900^1,  p.  21ia  I  %  for  which 
omission  ttie  bill  was  dvnnrrable. 

[EkL  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  S  609 ;  Dec  Dig.  §  271.*] 

3.  Mechanics*  Liens  (|  136*>— Stateueniv- 
Descbiftion  or  Pbopebtt. 

Where  in  a  bill  to  foreclose  a  materialman's 
lien  the  building,  but  not  on  the  lot,  the 
description  of  the  bmlding  In  tbe  lien  was  suffi- 
cient. It  waa  not  material  that  the  statement 
did  not  sufficiently  describe  the  lot. 

Note,— For  other  cases,  see  Meohanica' 
Cent,  Dig.  f  224;  Dec.  Dig.  {  136.*] 

4.  Mechanics*  Liens  (|  271*)— Statement- 
Notice— Variance. 

Under  Acts  1900-01.  p.  2117,  relating  to 
materialman's  li«is,  and  requiring  dnplicate  ac- 
counts to  be  fomlBhed  the  eoatraetor  and  the 
owner  when  the  material  is  famished,  when  a 
bill  to  foreclose  such  a  lien  alleged  that  tbe 


raid, 
liens, 
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exhibit  was  a  copj  of  Uie  dnplicatei  ao  famish- 
ed, but  the  notice  did  not  correspond  with  inch 
duplicatee  and  the  bill  claimed  a  lien  on  tbe 
building,  while  the  notice  claimed  a  lien  on 
the  lots,  the  bUl  was  fatally  defective. 

[E!d.  Note. — For  other  ca«s,  see  Mechanics' 
liens,  Gent.  Dis-  I  DOS;  Dec.  Dig.  fi  271.*] 

A|4>eal  from  Bessemer  Glt7  Court ;  William 
Jackson,  Jadge. 

Bill  by  tbe  Crotwell  Bros.  Lumber  Com- 
pany against  Tom  F.  Robinson  and  others  to 
foreclose  a  materialman's  lien.  Judgment  for 
plalntur,  and  dsfendanta  ai»peal.  Rereraed 
and  remanded. 

Trotter  ft  Odell,  for  appellants.  Plnkn^ 
Scot^  for  appellee. 

elUPSON,  J.  Tbe  bill  In  this  case  was 
filed  by  the  aiv^ee  to  enforce  a  material- 
man's lien  oa  a  building  owned  1^  aaid  re* 
«pondent  Boblnscm,  which  hful  been  erected 
Fred.  Jay.  contractor.  The  assignmenta 
<^  error  rel^  to  the  action  of  the  oonrt  in 
overmUng  the  demurrer  to  tbe  original  MIL 

The  fleet  Insistence  Is  that  the  bill  does  not 
allege^  nor  do  tbe  ezhtbito  abov,  tttat  the 
materials  fomlsbed  were  used  in  tbe  bnild- 
tog  described.  The  third  section  of  the 
amended  bill  alleges  that  the  material  was 
fumisbed  for  the  bolldiag.  This  conrt  has 
said  that :  "In  actions  by  which  It  is  sought 
to  dedare  and  enforce  tbe  lien  glren  by  stat- 
ute to  mechanics,  materialmen,  and  the  Ufce, 
erery  f&ct  neceoary  to  the  creation  of  the 
lien  mtut  be  alleged  and  proved.  This  is  the 
general  rule  of  pleading  wUch  1b  applied  with 
much  strictness  to  this  class  of  actions." 
-  Cook  T.  Rome  Brick  Co.,  96  Ala.  409,  4ia,  12 
Sooth.  818»  910.  We  bare  also  held  that  tbe 
lien  does  not  atta<ft  to  material  furnished  for 
tbe  bulldh^  not  used  In  it,  but  left  lying  on 
tbe  premises  after  the  completion  of  the  build- 
ing. Lee  t.  King,  99  Ala.  246, 13  Sootb.  fi06; 
Porter  ft  Blair  Hardware  Co.  t.  Lee  et  al., 
106  Ala.  861,  868,  17  South.  216.  This  court 
also  said :  "We  do  not  declare  as  a  univenal 
proposition  that  the  burden  la  on  the  mate- 
rialman to  show  that  the  goods  were  used 
In  the  construction  ot  tbe  particular  building; 
bnt,  where  tbe  conbactor  stipulates  to  fur- 
nish the  material,  and  the  owner  of  the  prop- 
erty is  vot  noUfled  of  tbe  purchase  tbe  mate- 
rialman should  show,  with  reasonable  satis- 
faction, tbftt  the  goods  were  used  in  tbe 
building."  Mi^  ft  Thomas  Hardware  Oo.  t. 
McConnell,  102  Ala.  677,  681,  14  Soutb.  76& 
In  another  case  where  tiiere  was  a  contract 
to  build  two  houses,  this  court  said :  "It  does 
not  appear  by  tbe  statemoit  of  the  claim 
filed  In  the  <^ce  of  the  Judge  of  probate  what 
part  of  tbe  gross  amount  claimed  was  for  ma- 
t^als  used  In  the  building  of  this  bouse. 
Very  clearly,  in  principle,  and  upon  all  au- 
thority, tbe  statement  tbus  filed  was  wholly 
bad  and  in^cadons  to  fix  a  lien  upon  ^tber 
of  tbe  lots  and  tutxaes  in  question."  Left- 


wlcb  LumbCT  Oo.  et  al.  T.  Flormee,  ete^  Aas'n, 
104  Ala.  S84.  696.  696,  18  South.  48,  61. 

The  act  of  Mardk  4, 1901  (Acte  1900-01.  p. 
2116).  prorldes  tor  tbe  enforoonent  of  the 
Hen,  wb«e  two  or  more  buildings  are  erect- 
ed under  a  general  contract ;  and  this  court 
In  commentlns  on  Oiat  act  aald:  "Prior  to 
Oils  statute^  In  order  to  acquire  a  lloi,  tbe 
particular  gooda  must  baTo  beoi  fnmldied 
tor  the  erection  ot  tbe  particular  bnUdlng  on 
which  tbe  lien  is  sought,  and.  to  secure  tlie 
beneflts  of  the  lien,  It  was  necessary  to  al- 
lege and  prore  ttiat  eadi  piece  of  material  so 
furnished  was  actually  used  upon  the  per- 
ticnlar  building  so  designated."  Cocdola  et 
al.  V.  Wood-Dl<Aerson  Sjxvpiy  Co.,  186  Ala. 
S82,  88  South.  866.  In  that  case  tbe  bill  al- 
leged that  tbe  material  was  purchased  for 
the  boUdii^  "and  to  tueiT*  Oltellcs  supplied, 
so  that,  taking  the  statement  of  the  court  In 
connection  witb  the  stetule  In  qoeBtbrn,  we 
bold  that  thlB  case,  in  connection  with  tbe  oth- 
ers cited,  la  authority  for  the  prindpile  tbat 
"It  most  be  alleged  and  proved"  tbat  the  ma- 
terial was  actually  used  upon  the  i>artlcnlar 
building,  where  there  la  bnt  one,  and  on  the 
particular  building,  where  there  Is  a  contract 
for  more  than  one  building.  Cooseqaently 
this  ground  of  demurrer  was  well  taken. 

Tbe  bill  la  also  subject  to  tbe  d^nrrw  on 
tbe  ground  that  It  does  not  allege  that  with- 
in four  montbs  after  tiie  indebtedness  ac- 
crued tbe  Btetttnent  required  by  law  was  filed 
In  the  ofQce  of-  the  Judge  ot  probate.  Acte 
1900-«1,  p.  2118,  12.  It  Is  true  tbat  tbe  bill 
alleges  tbat  tbe  stetement  (BxhlUt  A  to  tbe 
bill)  waa  filed,  and,  at  tbe  end  of  tbat  state- 
men^  there  Is  a  note  stettog  that  tbe  account 
was  due  and  payable  January  1,  1908,  the 
stetement  being  filed  Myrch  17, 1906,  but  tbat 
does  not  supply  tiie  d^den<7  of  tbe  neces- 
sary avoment  In  tbe  bill  that  tbe  stetement 
was  filed  within  tbe  time  required  hf  lav- 
TbiB  Is  not  only  not  an  allegation  In  the  UH, 
bnt  Is  not  proof  of  tbe  fact,  as  tbe  law  does 
not  provide  for  any  sudi  stetement  in  tbe 
paper,  nor  make  It  proof  <it  any  sucb  fact 
8  Bncy.  pl.  ft  Fr.  862;  IS  Id.  986-08a 

The  description  of  tbe  property  In  "Bxblb- 
It  A"  referred  to  In  tbe  bill  for  tbat  purpose 
Is  probably  not  aufildent  (Montgomery  Iron 
Works  V.  Dorman,  78  Ala.  218;  221^  221) ;  bnt 
this  is  not  material  In  this  eaae^  as  tbe  bill 
does  not  pray  for  tbe  enforcranent  ot  the  lloi 
On  the  lot,  but  only  "tbat  a  decree  be  rendw- 
ed  for  lien  and-  Judgment  on  said  building," 
and  the  description  hi  suffldoit  to  Idsntl^ 
the  building. 

nie  Ull  is  also  subject  to  the  ground  ot  de- 
murrer "that  tbe  stetement  filed  In  the  ttf- 
floe  of  tbe  Judge  of  probate  was  not  tbe  <hm 
of  which  continent  gave  reepondent  10 
days*  notice."  Tbe  two  steteniente  are  for 
dlffmnt  amounts,  and  dllEerent  Uema.  field 
act  of  Iforcb  4,  1901  (page  2117),  requites 
duplicate  accounts  to  be  fumisbed  the  con- 
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tnctcnr  anA  Oie  owner  at  tbe  time  the  mato- 
xlal  la  famiBhed,  and  the  bill  alleges  tbat 
■aid  Exhibit  A  la  a  coi>7  of  said  dnpUcatee. 
and  the  notice  does  not  eonmpond  with  aald 
dnpllcato  aeemmtB  fornUbed.  It  will  be  no- 
ticed, alao,  that  Uie  Ull  dalma  a  lien  on  the 
hnllUns,  while  the  notLoe  la  tiut  a  lien  will 
be  dalmed  on  the  lots. 

-We  hare  not  deemed  It  neoeaeaij  to  d!a- 
cnea  that  part  of  the  hOl  alleglsff  fliat  a  small 
portion  at  the  material  waa  fnrn&Bhed  to  the 
ownw  directly,  for  two  reasons,  to  wit:  The 
atatemmt  filed  daima  only  that  the  goods 
were  famished  to  the  contractor,  and  the 
account  attached  to  the  notice  shows  affirm* 
atlTely  that  the  goods  claimed  to  have  been 
fomiahed  to  the  owner  had  beoi  paid  for  be- 
fore the  notice  was  given,  and  the  original 
statement  filed  shows  the  same  fact 

The  decree  of  the  conrt  la  reversed,  and  the 
cause  remanded. 

Berersed  and  remanded. 

Ain>lBRSON,  McCLBUAN,  and  SATBB, 
J  J-  concur. 


ROYAL  V.  ROTAI* 
(Supreme  Conrt  of  Alabama.    June  T,  1910.) 

1.  Pabbnt  and  Obild  (I  2*)— Suit  roB  thi 
PossEssiOK  OF  Child— Evidence. 

Where  an  agreement  of  separation  In  writ- 
ing waa  made  between  a  husbsnd  and  wife,  in 
a  Babecqnent  snit  by  the  wife  to  obtain  poBSea- 
riOD  of  their  cliild,  brought  noder  Code  1007, 
H  4603,  4501.  providing  for  such  ciutody  of  the 
cmli  on  voluntary  leparadon,  soch  agreement 
made  out  a  prima  fade  easa  of  voluntuy  sepa- 
ration. 

[Bd.  Note.— For  other  caaea,  see  Parent  and 

Child,  Dec.  Dig.  }  2.*] 

2.  Injunction  (S  172*)— Tejipobabt  Injunc- 
tion—Dissolution— DieCBETiON  OF  COUBT. 

There  la  no  Invariable  rnle  which  requires 
the  court  of  chancery  to  dlasolve  an  Injunction 
npon  the  denials  of  tbe  answer,  but  tlie  altua* 
tion  of  the  parties  and  tbe  consequences  of  the 
order  most  be  considered. 

[Ed.  Note.— For  other  cases,  see  Injuncticm, 
Cent.  Dig.  i  876 ;  Dec.  Dig.  |  172.*] 

8.  PABKIfT  AND  CHILD  2*)— SUTF  FOB  POfi- 
SESBTON  OF  CHILD— AWABD  OF  POSSESSION. 
Where,  on  the  hearing  of  a  petition  for  the 
possession  of  a  diild,  while  awaiting  the  out- 
come of  a  snit  for  its  permanent  possession,  it 
appeared  that  the  husband  lived  without  tbe 
State,  while  the  wife  was  living  within  the 
jniiadictlon  of  the  court,  with  friends  and  rela- 
tives and  nnder  good  Influences,  It  was  held, 
that  the  chancellor  correctly  exercised  bis  ju- 
dicial discretion  in  awarding  the  custody  of  the 
diild  to  the  wife. 

[Ed.  Note^For  other  cases,  see  ^uent  and 
ObUd,  Dee.  Dig.  t  2.*] 

Appeal  from  Chancery  Court,  Butler  Coun- 
ty; I*  D.  Gardner,  Chancellor. 

Petltfon  1^  Dora  0.  Royal  against  8.  H. 
Bcqral  for  the  possession  of  a  riilld.  From 
an  order  reftisliig  to  dissolve  a  temporary  In- 
junettoa  agalnat  interference  with  idalntifl*s 
custody,  defendant  appeals.  Affirmed. 


A.  EL  GamMe  and  Stalner,  Cmm  &  Wdl, 
for  appelant  Powdl,  Hamilton  ft  Lane  and 
Ball  ft  Samfwd,  for  appellee. 

SATRB;  J.  App^nt  and  anpeilee  are 
husband  and  wife.  AK>ellee  filed  her  petition 
to  have  decreed  to  her  the  custody  and  con- 
trol of  William  Calhoun  Royal,  a  minor  aoa 
of  the  parties.  The  petlttcm  proceeds  under 
sectlona  41106  and  4604  of  the  Code  of  1907. 
Upon  the  filing  of  the  sworn  petition  and 
the  ezecntlfai  of  the  bond  requiredt  the  Hon- 
oratde  H.  A  Fearce,  Judge  of  de  Tw^fth 
Judicial  drcDlt,  ordered  a  preliminary  injunc- 
tion commanding  and  e&jolnliv  defmdant 
not  to  Interfere  with  or  disturb  petition' 
w's  custody  and  control  of  the  dilld  pwdlng 
a  final  hearing  on  the  petition.  After  filing 
his  sworn  answer  circumstantially  drying 
the  auctions  of  (he  petition,  defwidant 
moved  a  dissolution  of  the  injunction  on  the 
ground  that  there  was  no  equity  in  the  petl- 
tlon,  and  on  the  denials  <tf  the  answw.  This 
motion,  being  submitted  on  the  petition  and 
answer  and  numerous  er  parte  affidavits,  was 
denied  by  the  t^ncdlor.  From  that  doilal 
this  appeal  was  taken. 

No  serious  question  Is  raised  against  the 
eqnlty  of  the  petition  except  that  it  falls  to 
show  a  volnntaiT  separation  of  tbe  parties, 
husband  and  wife.  The  petition  distinctly  al- 
l^Ees  a  voluntary  s^nration.  As  bearing  up- 
on the  jurisdictional  fiict  here  Involved,  it 
appears  that  In  the  latter  half  of  the  year 
1906  the  parties  lived  In  Virginia.  Mra 
Royal  had  filed  a  bill  for  divorce  and  for  the 
custody  of  het  child  In  one  of  the  courts  of 
that  state,'  and  had  obtained  an  order  en- 
joining defendant  not  to  Interfere  wltJi  her 
custody  and  control  of  her  son.  Tbe  grounds 
stated  In  that  bill  are  not  repeated  here. 
Petmoner,  however,  does  complain  that  the 
defendant  Is  of  a  Jealous  disposition,  harsh 
and  overbearing  in  his  trratment  of  her.  De- 
fendant recriminates.  Whatever  may  have 
been  or  may  now  be  tbe  merits  of  the  contro- 
versy between  the  parties,  It  appears  that 
shortly  after  ttie  bill  was  Qled  in  the  Virginia 
conrt  they  entered  into  an  ogreement  In  writ- 
ing as  a  result  of  which  that  bill  waa  with- 
drawn. That  agreement  recited  the  filing 
of  the  bli;,  the  desire  of  both  parties  to  avoid 
publicity  and  to  settle  their  domestic  diffi- 
culties, uid  their  conclusion  that  the  welfare 
of  the  child  was  the  consideration  of  first  im- 
portance and  would  be  best  snbeerved  by  the 
agreonent  tt  provided  that  the  parties 
diould  live  apart  for  a  period  of  12  months, 
that  the  care,  custody,  control,  and  education 
of  the  vMld  during  the  12  months  should  be 
with  the  moth»,  and  contained  otiiw  stipula- 
tions which  need  not  be  recited.  It  cmidud. 
ed:  "If,  after  the  expiration  of  tw^ve  months 
from  this  date,  the  parties  are  persuaded  that 
they  can  live  amicably  togetho*,  thva  the  pro- 
visions of  this  contract  are  in  every  parUcn- 
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lar  to  oeue  and  detennlne*  aM  the  rights  of 
neither  party  hereto  shall  be  prejudiced  here- 
by." Knee  the  date  of  the  agreement  the 
parties  hare  lived  apart  Appellant  seeks  to 
show  that  the  statoa  of  separation  now  exist- 
ing between  the  parties  Is  not  Tolontary  on 
his  part  by  erldoce  which  tends  to  fasten 
the  fault  for  a  amtinnance  of  the  separation 
npon  the  petitioner.  Petitioner  recriminates. 
We  are  of  opinion  that,  so  far  as  the  Juris- 
diction to  entertain  the  petition  Is  concerned, 
the  agreement  makes  out  a  prima  fade  case 
of  Tolnntary  separation.  How  that  .question 
Aould  be  flnal^  settied,  and  what  are  the 
general  merits  of  the  controversy  between 
the  parties,  are  questions  which  are  left  by 
this  ex  parte  statements  of  the  parties,  and 
the  sev^al  aflBants  besides  them.  In  a  state 
of  painful  uncertainty.  We  think  It  best  at 
this  time  and  on  the  presentation  of  facta 
now  made  not  to  enter  upon  a  discussion  of 
them.  We  are  not  sure  that  any  detailed  dis- 
cussion of  them  wUl  at  any  time  serve  a  good 
purpose  while  we  apprehend  the  possibility 
that  it  may  accentuate  the  differences  be- 
tween the  parties— a  result  whldi  the  court 
must  always  be  careful  to  avoid. 

There  Is  no  Invariable  rule  which  requires 
the  court  of  chancery  to  disserve  an  Injunc- 
tion upon  the  denials  of  the  answer.  The  sit- 
uation of  the  parties  and  the  probable  or  pos- 
sible consequences  of  the  order  to  be  made 
must  l>e  considered.  Petitioner  lives  In  ttils 
state  among  friends  and  relatives  where  she 
lived  before  her  marriage.  The  influences 
surrounding  the  child  are  conceded  to  be 
good.  The  defendant  lives  in  the  state  of 
Virginia,  and  If,  the  temporary  Injunction 
being  dissolved,  he  should  acquire  possession 
of  the  child  and  succeed  In  getting  him  be- 
yond the  boundaries  of  the  state,  the  court 
wUl  have  lost  its  power  to  control  bis  actions. 
The  Jurisdiction  of  the  court  ought  to  be 
preserved.  It  Is  charged  that  defendant  at 
one  time  retained  possession  of  the  child  In 
violation  of  a  solemn  agreement  On  the  oth- 
er hand.  It  is  charged  that  the  petitioner  ac- 
quired her  present  custody  of  the  chad 
stealthily.  There  is  evidence  tending  to  sus- 
tain both  charges.  But,  as  we  have  stated, 
tiie  evidence  Is  taken  ex  parte,  and  not  with 
a  view  to  a  final  decree^  Under 'these  cir- 
cumstances, and  after  due  consideration  we 
are  i  the  opinion  that  the  diancellor  correct- 
ly aendsed  his  Judicial  discretion  in  leavhug 
the  child  with  the  petitioner  until  parties  and 
witnesses  may  be  examined  and  cross-exam- 
ined and  thus  the  whole  truth  of  the  es- 
trangement bel;weem  then  developed.  It  It 
should  iwpear  that  the  wife  has  abandoned 
the  husband  without  sufficient  cause,  and  the 
hurtwnd  is  a  soitalde  person  to  have  diarge 
of  the  child,  the  law  favors  the  custody  of 
the  husband;  but  the  court  may  five  the 
custody  and  education  of  the  child  to  either 


father  or  mother,  as  may  seem  right  and 

propw. 

Accordingly,  the  dxanceUor's  decree  wHl  be 
affirmed,  and  the  cause  remanded  for  final 
disposition  upon  the  pleading  and  the  pnmC 
as  it  may  tunmi. 

Affirmed. 

SiBffPSON,  ANDOBSON,  and  UAXBTBUK 
JJp,  concur. 


TAYLOR  V.  STAXa 

(Supreme  Ooort  of  Alabama.   June  16,  1910L) 

OaiKiHAi,  Law  (H  996,  1188*)— Judomkit- 
StrrFidBNOT — reuand. 

Where  tiie  sentence  In  a  criminal 
tion  failB  to  stipulate  the  amoimt  of  the  costa, 
or  tbe  time  ot  labor  neceaaanr  for  working  Hum 
out  tiie  case  will  be  remanded  for  proper  sea- 
tence. 

[Bd.  Note.— For  oOer  cases,  see  Criminal 
Law,  Cent  Dig.  jlj^  2624,  S222-«2a4 ;  Dec 
Dig.  H  W8b  11M>] 

Appeal  from  Criminal  Court  Jefferson 

County;  S.  L.  Weaver,  Judge; 

Charles  Taylor  was  convicted  of  a  criminal 
charge,  and  he  appeals.  Reversed  and  re- 
manded. 

Alexander  M.  Gar  bar,  Atty.  QesL,  for  the 
Stata. 

DOWDEBX,  a  J.  The  appeal  in  this  case 
Is  prosecuted  from  a  Judgment  of  conviction 
In  the  criminal  court  of  Jefferson  county. 
There  is  no  bill  of  exceptions  in  the  record. 

The  sentence  of  the  court  for  the  costs 
fails  to  ascertain  the  amount  of  the  costs,  or 
to  fix  the  time  of  hard  labor  for  working  out 
the  same,  in  this  respect  and  In  this  only, 
the  Judgment  Is  erroneous.  Under  the  au- 
thority of  Unnehan  v.  State,  120  Ala.  293, 
25  South.  6,  the  Judgment  must  be  revised 
back  to  the  Judgment  of  conviction,  and  the 
cause  mnanded  for  proper  sentence  by  the 
court 

Reversed  and  remanded. 

SIMPSON,  McGUDLLAN,  and  HATVUEU)^ 
JJ.,  concur. 


HAIOLBR  et  al.  v.  GOLDSMITH. 

(Supreme  Court  of  Alabama.    June  0,  1910l) 

Afpeai.  and  Bbbob  (S  189^— QraEmoH  Nor 

Raised  in  Lowbk  Ooxm. 

A  qaestloD  not  raised  In  tiis  lower  oonrt 
will  not  be  considered  on  appeal. 

[Ed.  Note.— For  othier  cases,  see  Aiipeal  and 
Error,  Cent  Dig.  S  1018;  Dec  Dig.  f  ISa*] 

Appeal  from  Olrcnit  Court,  Lowndes  Coun- 
ty; J.  O.  Richardson,  Judge. 

Actlim  by  W.  Ia  0.  Halter  and  others 
against  R.  L.  Goldsmith.  Judgment  for  de- 
fendant, and  plalntUfs  anwal.  Berarsed  and 
remanded. 
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Tyson,  WUbqii  A  Mardn,  for  appeUants. 
HarkB  ft  Bajxe,  for  appellee. 

SAXBI^  J.  In  the  case  of  NorwooA  t. 
Goldsmith  (reoeatly  decided  here)  60  South. 
68^  It  was  held  that  the  statute  In  question 
"was  oiactBd  without  constitutional  author!- 
tj,  that  the  board  of  revenue  had  authority 
to  determine  that  fac^  as  It  did,  and  tliat 
tbe  apptilanta  were  oitltled  to  have  their 
'warrants  paid  by  the  county  treasurer.  We 
will  not  consider  the  propriety  9t  the  remedy 
souKhti  since,  as  to  that,  no  question  was 
made  In  the  court  below.  Tbe  demurrer  to 
amiellants'  petition,  as  tot  any  ground  taken 
by  It,  should  hsTo  been  orermled. 

Reversed  and  remanded. 

BIBfPSON,  ANDERSON,  and  UAYFIBLD. 
JJ«  ctmcur. 


ESAHAN  T.  BROWN. 
(Snprame  Court  of  Alabama.    May  SI,  1910.) 

1.  VCIfDOB  AND  PUBCHASER  ({  83*)— GOnTKAOT 
— VaUDITT— MiSBEPBESEnTATIONB. 

In  a  anit  to  rescind  a  sale  of  land  becaase 
of  miirepresentation  by  the  vendor,  wbere  the 
representation  wai  of  a  material  tect  wbich  In- 
flaenced  the  transaction.  It  was  o(  no  conse- 
quence that  It  may  have  ben  made  in  good 
faJth. 

[Ed.  Note.— BV>r  otiier  easei^  see  Vendor  and 
Pnrchaaer,  OinL  Dlf.  |i  88-44;  Dee.  Diff.  1 
S3.*] 

2.  Fraud  (I  22*)  —  M; 
Bionr  TO  KELT  on. 

Where  statements  are  made  of  facts,  which 
coold  be  aasnmed  to  be  within  the  knowled^  of 
the  person  Dla)^inff  them,  tbe  person  to  whom 
th»  are  made  has  a  rl^t  to  rely  upon  tbem, 
ana.  In  the  absence  of  knowledge  of  his  own 
which  would  arouse  sosplcion,  he  1b  not  bound 
to  mafce  Inquiries  or  ezamine  for  himself. 

[E)d.  Note.— For  other  cases,  see  Fraud,  Oent. 
Dig.  SI  19-28 ;  Dec.  Dig.  S  22.*] 

8.  Fbaud  (I  IS*)— AssKKnoN  or  Facts. 

A  par^  aasertlns  ^ts  cannot  eomj^aln 
that  tiie  other  took  bim  at  bis  word. 

[Bd.  Note.— For  other  cases,  see  Fraud,  Dec. 
Dfc.  f  18.*] 

^  Vbrdor  ard  PtmcHABES  n  108*)— Fkaud 

— ^BeSCIBSION — SOLVEMCT  OF  VEWDOB. 

Misrepresentations  of  a  material  and  con- 
trollinf  fact  being  charged,  tbe  solvency  of  the 
vendor  is  of  no  coDseqoenee  as  affecting  the 
TKidee'a  right  of  rescismon. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrchaser,  Dec.  Dig.  I  108.*] 

6.  Vendor  and  Pobghasxb  0  88*)— Rxscis- 

sioN— Fraud. 

Fraud  alone  Is,  In  equity,  sufficient  to  avoid 
a  sale  of  land. 

[Ed.  Note.— For  otber  cases,  see  Vendor  and 
Purchaser,  Oent.  Dig.  H  38-44;  Dec.  Dig.  | 
33.*] 

-Besoib- 


lUBKPBIBINTaTIONS  — 


6.  Vendor  and  Purchaser  (|  44*) 

non— ejvidencb— sutficienct, 

In  a  snlt  to  rescind  a  sale  of  land,  evi- 
dence Md  to  snstain  a  decree  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dea  Dig.  |  44.*] 


Appeal  from  City  Oonrt  of  Gadsden ;  Jobn 
H.  Dlsqus,  Judg& 

Suit  by  X  B.  Brown  against  W.  P.  Sha- 
han.  Decree  for  plslntlff,  and  defendant 
appeals.  Affirmed. 

CuUi  &  Martin,  for  aroellant  Goodhue  * 
Blackwood,  for  appellee. 

SAYRE,  J.  The  city  court  of  Gadsden, 
sitting  in  equity^  on  the  prayer  of  Brown, 
decreed  the  rescission  of  a  deed  which  Sha- 
han  had  made  to  complainant.  The  deed 
had  been  executed  and  delivered  on  May  16, 
1907,  cony^lng  a  parcel  of  land  whtcb  was 
desalbed  as  follows,  and  not  otherwise: 
"Lot  two  and  lot  three,  blod£  642,  up  to  the 
line  of  T.  &  C.  Railroad  according  to  the 
map  of  the  Attalla  Iron  &  Steel  Company 
In  Etowah  County,  Alabama."  It  Is  agreed 
that  the  map  referred  to  was  not  on  record 
at  the  time.  This,  however,  is  not  mnsldyr- 
ed  to  be  of  special  Importance.  The  aver* 
ment  of  tbe  bill  Is  that  at  and  prior  to  Uie 
time  of  the  purchase  Shehan,  the  defendant, 
points  out  to  complainant  the  boundaries 
of  tbe  lots,  and  represented  that  th^  ex- 
tended up  to  the  edge  of  ttie  cross-ties  of 
the  Tenneesee  &  Coosa  Railroad;  that  cwn- 
plalnant  entered  Into  the  contract  of  pur- 
chase In  reliance  upon  that  representation; 
and  that  the  fact  was  that  the  Analston  ft 
Cincinnati  Railroad  Company  owned  a  strip 
of  land  2B  feet  wide  lying  between  the  edge 
of  the  crosa-tlea  of  the  Tennessee  &  Coosa 
Railroad  and  the  lots  sold  by  defendant  to 
complainant  The  substance  of  the  demurrer 
filed  to  the  bill  was  twofold:  (1)  That  the 
representatioa  was  not  alleged  to  hare  been 
made  with  intent  to  decelre.  But  the  repre- 
sentati<m  was  of  a  material  fiict  which  af- 
fected and  Influenced  the  transaction.  Thto 
being  BO,  it  was  of  no  consequence  that,  as 
for  aught  appearing  In  the  bill.  It  may  have 
been  mistakenly  made  in  good  faith.  The 
equity  of  the  bill,  as  against  this  objection, 
is  abundantly  supported  by  decisions  of  this 
court  Perry  r.  Boj6,  126  Ala.  162, 28  South. 
711.  86  Am.  St  Rep.  17;  Porter  t.  Collins, 
90  Ala.  610.  8  South.  80;  Llndsey  v.  Vmsy, 
62  Ala.  421 ;  BapUste  v.  Peters,  61  Ala.  168; 
Lanier  t.  Hill,  26  Ala.  654;  Munroe  r. 
Prltchett,  16  Ala.  786,  BO  Am.  Dec.  208; 
Juzan  T.  Toulmin,  9  Ala.  662,  44  Am.  Dec. 
44a  (2)  That  complainant  was  negligent  In 
relying  upon  the  misrepresentation  and  ongfat 
not  to  be  protected  against  the  consequences 
of  his  own  folly.  Porter  Collins,  90  Ala. 
010.  8  South.  80,  Is  dted  here.  In  that  case 
there  bad  bem  a  sale  of  a  small  parcel  of 
land  which  was  described  in  tiie  deed  as 
part  of  a  10-acre  tract,  which  was  described 
by  goremment  numbws,  and  as  being  "at 
or  near  the  town  of  Sheffield."  The  claim 
of  relief  was  based  striely  on  alleged  mlsmp- 
resentations  of  the  grantor  as  to  tbe  loca- 
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tton  of  the  land.  It  was  said  In  th«  conrse 
of  the  opinion:  "It  would  seem  that  the 
location  of  the  land  appearing,  as  the  proof 
shows,  from  the  public  records  of  the  county, 
due  diligence  would  have  Imposed  on  com- 
plainant the  dnty  of  ascertaining  the  real 
fact  In  this  regud  from  these  recordi^  In 
such  sort  as  that  he  conld  not  have  the 
sale  set  aside  on  the  ground  that  be  was  mia- 
led  as  to  it  by  information  derived  from 
the  respondent"  A  decision  to  that  effect 
was,  however,  expressly  pretumltted,  and 
the  ease  was  disposed  of  on  the  fact  that 
there  was  absolute  no  evidence  in  Uie  rec- 
ord of  any  misrepresentation  as  to  the  loca- 
tion of  the  land.  In  Xounge  v.  Harris,  2 
Ala.  108,  the  court  used  this  language: 
"Where  one  by  the  fraudulent  silence,  or 
fraudulent  representations  of  another,  tn  re- 
lation to  material  facts  concerning  the  title 
of  land,  the  falsehood  of  which  he  had  not 
the  means  of  ascertaining,  and  could  not 
hhve  ascertained  by  reasonable  diligence,  is 
Induced  to  invest  his  money  In  the  purchase 
of  land,  or  has  made  on  the  faith  of  snch 
purchase,  valuable  and  lasting  Improve- 
m«it8,  he  can  have  rdlef  In  chancery  before 
an  eviction,  and  without  abandwmait  of 
the  possession."  This  language,  with  the 
omission  of  so  much  as  relates  to  fraudulent 
silence — omitted  no  doubt  because  the  caaes 
called  for  no  application  of  the  principle- 
has  beoi  quoted  In  Meeks  v.  Gamer,  93  Ala. 
17,  8  South.  378,  U  L.  B.  A.  196;  Coleman 
T.  National  Bank  of  Decatur,  115  Ala.  307, 
22  South.  84;  Harden  v.  Ba^am,  142  Ala. 
000,  38  South.  1029.  The  principle  of  Younge 
V.  Harris  has  been  repeatedly  followed.  But 
it  lias  never  been  h^d  that,  in  the  absence 
of  knowledge  to  the  contrary  or  of  circum- 
stances calculated  to  arouse  suspicion,  a 
vendee  may  not  rely  upon  the  positive  and 
material  statemento  of  his  vendor.  On  the 
contrary,  in  a  number  of  the  cases  beretofore 
cited  It  was  assumed  that  he  might  so  rely. 
And  In  Crown  v.  Carriger,  66  Ala.  it 
was  said,  in  substance,  that  a  purchaser  who 
does  not  know  their  ftilslty  may  rely  upon 
the  truth  of  his  vendor's  material  represen- 
tations unless  they  relate  to  matters  patent 
and  open  to  inspection,  or  to  facts  equally 
open  to  the  inquiries  of  both  parties,  and  in 
regard  to  which  neither  conld  be  presumed 
to  trust  the  other.  And  In  Younge  v.  Harris 
it  was  hdd  that  a  purchaser  was  not  to  be 
censured  for  relying  on  the  representations 
of  the  vendor,  when  no  circumstance  bad 
ti^spfred  which  should  have  aroused  his 
suspicions,  although  the  records  of  the  land 
office  afforded  proof  that  the  representations 
were  false.  And  in  Hunroe  v.  Frltchett, 
8U];wa,  the  facts  of  which'  render  it  peculiar- 
ly apt,  it  was  said:  "The  seller,  who  owns 
the  land,  and  who  proposes  to  sell  it,  must 
be  presumed  to  know  more  alwut  the  lines 
and  what  land  Is  embraced  within  the  tract 
than  the  buyer.  In  this  case^  whether  he 
did  or  did  not^  he  assumed  to  know  the  fact 


tttat  certain  good  land,  which  formed  an  In- 
ducement to  the  purcliase,  was  included,  and 
he  asserted  this  as  a  fact,  upon  wliidi  the 
purchaser  relied  and  might  well  rdy  In  con- 
eluding  the  bargain."  And,  genoally,  where 
statements  are  made  of  facts^  eqiedally 
where  they  concern  matten  which  may  \» 
assumed  to  t>e  within  the  knowledge  of  the 
party  making  them,  the  party  to  whom  they 
are  made  has  a  right  to  rely  upon  them.  In 
the  atisence  of  knowledge  of  his  own  which 
would  arouse  suspicion,  he  Is  not  bound  to 
make  Inquiries  or  examine  for  hln»elf.  A 
party  asserting  facts  cannot  complain  that 
the  other  took  him  at  his  word.  "Positive 
r^resentatlon  of  a  fact  cannot  be  connter- 
acted  hy  the  Implication  that  the  party  mlg^t 
have  ascertained  to  the  contrary;  under  snch 
clrcnmstancM  he  need  not  institute  an  inde- 
pendent investigation."  McDonald  v.  Pear^ 
son,  114  Ala.  638,  21  South.  S34.  We  con- 
clude that  the  bill  was  not  subject  to  the 
demurrer  interposed. 

The  authority  of  tlxMe  cases,  cited  hy  ap- 
pellant. In  which  the  insolvency  of  the  ven- 
dor was  held  to  be  essential  to  relief,  does 
not  reach  the  case  In  hand.  Hisr^iresenta- 
tlon  of  a  material  and  controlling  fact  being 
charged,  the  solvency  of  the  vendor  Is  (tf  no 
consequence  as  affecting  the  vaidee*s  right 
of  cancellation  upon  restwation  of  the  status 
quo  ante.  The  distinction  between  the  ground 
of  relief  here  urged  and  other  grounds  for 
rescission  fs  that  mlsrepreseatation,  amonnt- 
Ing  to  constructive  fraud,  itself  taints  and 
vitiates  the  contract  Fraud  alone  is,  in 
equity,  sufficient  to  avoid  it  Oamor  v.  Lev-^ 
erett,  32  Ala.  410. 

We  think,  also,  that  the  dianeellor  is  to 
tie  sustained  In  bis  condnsion  on  the  facts. 
Evidently  the  property  was  considered  tbI- 
uable  because  It  was  aunrased  to  be  contig- 
uous to  the  TfflUieesee  &  Coosa  Railroad 
which  would  afford  stilpplng  fticllitles  for 
the  milling  business  which  complainant  pro- 
pose to  establish  there.  It  Is  shown  with- 
out contradiction  that  tiie  Anniston  A  Cin- 
cinnati Railroad  Company,  owned  an  intra- 
vffiiing  strip  of  25  feet,  thongA  Uiere  was 
nothing  upon  the  strip  to  indicate  its  owner- 
ship at  the  time  of  the  sale.  These  and 
other  facts  fairly  beytmd  dispute  render  It 
improbable  that  complainant  would  have  as- 
sumed to  pay  the  stipulated  purdiase  ptl<M 
had  he  known  tlie  true  boundaries.  Com- 
plainant and  defendant  went  to  inspect  the 
lots  on  two  occasions,  and  the  testimony  of 
both  of  them  mokes  it  clear  that  the  purpose 
of  the  Inspection  was  to  ascertain  and  locate 
the  property  Ihies.  The  defendant  contends 
that  notwithstanding  this  precaution  the 
complainant  boui^t  the  lots  without  assur- 
ance as  to  the  location  of  tbi^  boundary 
lines.  Indeed,  Ills  contention  goes  to  Oils 
ext«it:  That  complainant  bou^t  the  lots 
notwlthstandhig  defendants  asanrance  that 
be  did  not  know  their  area  and  boundaries. 
Complainant;  ca  the  othw  band,  testlfles 
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that  the  defendant  made  the  representation 
charged  in  the  bill.  There  is  no  theory  opon 
wblch  the  testimony  of  the  parties  as  to 
what  itassed  between  them  on  these  occa- 
sloDB  can  be  reconciled.  There  wa^  how- 
ever, the  testimony  of  two  witnesses,  Stow- 
ers  and  Ventress,  to  the  effect  that  on  other 
occastons,  one  an  occasion  where  defendant 
was  negotiating  for  a  sale  of  the  lots  to  a 
person  other  than  the  complainant,  defend- 
ant had  asserted  that  his  ownership  extend- 
ed up  to  the  line  of  the  railroad.  Each 
party  refers  to  the  testimony  of  these  wlt- 
neoses  as  corroborative  of  his  .version  of  the 
facta;  defendant  referring  to  It  as  going  to 
show  his  belief  at  the  time  of  the  transac- 
tion in  question  that  his  lots  did  extend  up 
to  the  line  of  the  railroad,  and  so  his  good 
faith ;  complainant  referring  to  it  as  lend- 
ing probability  to  his  testimony  that  defend- 
ant did  make  the  representation  alleged.  But 
this  testimony  does  not  aid  the  defendant's 
case.  His  contention  Just  here  Is  out  of 
harmony  with  his  theory  of  the  facts,  while, 
Ro  far  as  concerns  the  law,  his  belief  that 
his  lots  extended  up  to  the  line  of  the  rail- 
road was,  as  we  hare  seen.  Immaterial.  Con- 
Riderlng  the  Inherent  probabilities  of  the 
case  In  connection  with  the  testimony  of  the 
complainant  and  the  corroboratve  circum- 
stances shown  by  his  witnesses,  we  hare 
concluded  that  the  decree  of  the  court  below 
should  be  affirmed. 
Affirmed. 

SIMPSON,  ANDERSON,'  and  McCLEL- 
LAN,  JJ.,  concur. 


GALLANT  v.  STATE. 

(SI^>Teme  Conrt  of  Alabama.    Jane  16,  1910.) 

1.  HOUICIDS  (S  166*)  — BVIDENCB  — MOTIVB— 
ADHIS8IBIUTT. 

Where,  on  a  trial  for  murder  by  eansing  an 
explosion  partially  wrecking  the  bouse  occu- 
pied by  decedent  and  by  accused's  sister  and 
stepmother,  evidence  that  accused  entertained 
ill  will  towards  his  sister  and  stepmother  tmd 
that  he  believed  that,  if  he  survivea  them  or  ei- 
ther of  them,  he  would  succeed,  to  the  estate  of 
his  deceased  father,  possessed  by  the  stepmoth- 
er, was  admisaible  to  tend  to  identify  accused 
as  the  guilty  party. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  1  330;  Dec.  Dig.  |  166.*] 

Z  HoMiciDB  a  17*)— KiEjjifo  or  Dkjbdmt 

BT  MlBTAKB— BniKTr. 

A  killing  by  mistake  of  one  not  intended 
subjects  accused  to  the  name  liability  as  if  he 
had  slain  the  person  Intended. 

[Ed.  Note.— For  other  cases,  see  Homldde. 
Cent  Dig.  S  23;  Dec.  Dig.  S  17.*] 

8.  HoHioiDB  d  167*)  — EriDiiTcn— Annsaz- 

Where  accused  by  mistake  killed  decedent 
when  he  intended  to  kill  another  person,  evi- 
dence of  accused's  ill  will  towards  Uie  other 
person  was  admissible. 

[Bd.  Note^For  other  eases,  sse  Homicide, 
Dec  Dig.  g  167.*1 
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4.  Houicins  (8  17*)— MuBDEB— Killing  Ore 
With  Desiqn  to  EJetkct  Death  or  An- 

OTHKE. 

Where,  on  a  trial  for  murder  by  causing  an 
explosion  partially  wrecking  the  house  occu- 
pied by  decedent  and  by  accused's  sister  and  his 

stepmother,  the  state  showed  that  accused  enter- 
tained ill  will  against  his  sister  and  stepmother, 
and  that  a  room  of  the  dwelling  from  the  sills 
throuKfa  the  roof  was  demolished  and  a  larse 
hole  In  the  ground  beneath  the  house  was  made 
by  the  explosion,  the  responsilulity  of  accused 
was  not  lessened  by  the  fact  that  his  relations 
with  decedent  were  friendly,  and  that  the  pur- 
pose of  accused  in  causing  the  explosion  was  to 
cause  the  death  of  the  sister  and  stepmother, 
because  the  act  which  caused  decedent's  death 
was  one  greatly  dangerous  to  the  lives  of  oth- 
ers, and  svidenced  a  depraved  mind,  regardless 
of  boman  UCe  within  Coda  1907,  |  lOBA,  defining 
murder  in  the  first  degree. 

lEA.  Note.— For  other  eases,  see  H<»iddde, 
Cent.  Dig.  S  23;  Dec.  Dig.  |  17.*] 

5.  Gbimiral  Law  (S  386*)- Bvidbnob— Acts 

OF  DOOe  IN  SCEKTINQ  HUHAN  BxinOS. 

To  Justify  proof  of  the  acts  of  dogs  in' 
trailing  human  beings,  it  mnst  iw>ear  that  the 
dos:s  were  trained  to  take  tSie  scent  of  human 

beings. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  768;  Dec.  Dig.  |  386.*] 

6.  CaiiciNAL  Law  (S  465*)  —  Ofinioit  Bti- 

OENCE— ADUISBIBILITT. 

A  witness  testifying  to  the  ability  of  a  dog 
to  take  the  scent  of  homan  beings  may  give  a 
comparison  between  the  dog  in  Question  and 
other  doga  the  witness  had  seen  perform  to 
show  his  qualification  from  observation  to  give 
an  opinion  as  to  when  a  dog  is  craiiaed  to  track 
human  beings. 

[E]l  Note^For  other  cases,  see  Oriminal 
Lafr,  Dee.  Dig.  I  465.*] 

7.  houicidb  (i  174*)— e}vxdbiicb— oohdtior  of 

Accused. 

Whether  accused  came  to  the  scene  of  the 
homicide  caused  by  an  explosion  wrecking  the 
house  in  which  decedent  was  promptly  after 
knowledge  of  the  event  was  a  drcumstance  for 
the  jury  in  determining  the  Issue  of  guilt. 

[Ed.  Not&— For  other  cases,  see  HtHnidde, 
Dec.  Dig.  B  174.*] 

8.  Homicide  (}  174*)  —  Evidence  —  Conduct 
OF  Accused. 

Whether  accused  appeared  nervous,  and,  if 
sOj  whether  the  nervousness  was  from  a  con- 
sciousness of  guilt  In  causing  the  death  of  dece- 
dent by  an  explosion  wrecking  the  boutie  in 
which  decedent  was,  or  from  the  natural  im- 
pulse such  an  event  would  inspire,  were  admis- 
sible to  aid  the  Jury  in  deteimmlng  the  issue  of 
guilt. 

[Ed.  Note.— For  other  cases,  see  Homiride, 
Cent.  Dig.  H  360;  861 ;  Dee.  Dig.  |  174.*] 

9.  Witnesses  (|  337*)— Impeachment  —  Evi- 
dence—Aduissibilitt. 

Proof  that  accused  was  intoxicated  when 
he  made  statements  ascribed  to  him  by  the  evi- 
dence of  the  state  was  admissible  as  bearing  on 
his  credibility  as  a  witness  in  the  d»iaf  by 
blm  of  the  statements. 

[Ed.  Note.— For  other  eaaes,  see  Witnesseai 
Dea  Dig.  S  887.*] 

10.  HOVtCIDB    (I  161*)— EVIDBNCB— ASMian- 

bilitt. 

On  a  trial  for  murder  caused  by  an  explo- 
sion partially  wrecking  the  dwelling  occupied  1^ 
decedent,  evidence  of  the  extent  and  character 
of  the  Injury  sustained  by  decedent's  wife,  sleep- 
ing besiae  decedent,  was  admissible  to  show 
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acciued'a  criminal  parpose,  and  his  xeckleu 
diueiard  of  Jlfe. 

[Bd.  Note^For  otlwr  caseL  lee  Homicide, 
Dec.  Dig.  S  16L*] 

11.  HoinciDK  (I  166*)— UoTivn— Btxdbhob— 

Aduissibilitt. 

Where,  on  s  tiial  for  murder  b;  an  explo* 
8i<m  partlallr  wrecklof  the  dwelling  occupied  by 
decedent  and  by  accuaed'a  sister  and  his  step- 
mother, the  state  showed  accused's  mercenary 
spirit  as  to  property  left  by  his  deceased  father 
in  possession  of  his  etepmother,  the  court  prop- 
erly  permitted  the  jury  to  consider  the  eTidence, 
ana  determine  the  truth  from  all  the  facta. 

[Bd.  Note.— For  other  easea,  aee  Homicide, 
Dec  Dig.  S  166u*] 

12.  Homicide  (|  178*)— Bvidkhck— Adhubi- 

BIUTT. 

One  on  trial  for  murder  may  not  show 
where  another  indicted  for  the  offense  stayed  on 
the  night  of  the  tragedy,  in  the  absence  of  an 
effort  to  ahow  that  the  latter  committed  the 

crime. 

[Ed.  Note.— For  oUier  caaei,  see  Homldde, 
Dec.  Dig.  {  178.*] 

13.  Cbiuinai.  L&w  (I  718*)— ABauuHT  or 

Counsel. 

The  argument  of  the  solicitor  for  the  state 
in  a  criminal  case,  wherein  he  states  his  rela- 
tion to  organized  society  and  his  duty  in  the 
prosecution  of  the  case,  is  cot  erroneons. 

[Ed.  Note.— For  other  cases,  see  CMmlnal 
I«w,  Dec  Dig.  S  713.*] 

Appeal  from  Tuscaloosa  County  Court; 
Henry  B.  Foster,  Judge. 

Howard  Gallant  was  conTlcted  of  murder, 
and  he  appeals.  Affirmed. 

Daniel  Collier  and  B.  H.  SdlTener,  for  ap- 
pellant Alexander  M.  Oarber,  Atty.  O&i., 
for  the  State. 

AIcCLELLAN,  J.  About  2:30  a.  m.,  Feb- 
ruary 24,  1909,  a  destructive  explosion  was 
set  off  beneath  a  house  in  which  Charles 
Gallant,  his  wife,  Mrs.  Alf.  Gallant,  and  Mrs. 
Talford  had  th^r  abode,  and  in  which  they 
were  then  asleep.  The  house  was  greatly 
damaged,  and  Charles  Gallant  was  killed,  and 
his  wife,  who  slept  beside  him,  was  painfully 
Jnjnred.  Mrs.  Alf.  Gallant  and  Mrs.  Talford 
were  uninjured,  occupying  as  they  did  a  room 
across  the  hallway  from  the  room  in  which 
Charles  Gallant  and  his  wife  were  when  the 
explosion  occurred,  and  immediately  beneath 
which  (room)  the  explosive  was  set  off.  This 
house  was  before  his  death  the  abode  of  Alf. 
Gallant  His  death  occurred  November  30, 
1908,  three  months  prior  to  the  tragedy  In 
question.  He  had  two  children  then  living, 
viz.,  Howard  (the  defendant)  and  Bessie,  now 
Mrs.  Talford,  adults  when  Alf.  Gallant  died. 
His  widow  waa  their  st^motfaer.  Charles 
Gallant  the  deceased,  was  a  cousin  of  the 
Alf.  Gallant  children. 

Our  statute  (Code  1907,  i  7084)  provides 
that  every  homicide  "  •  •  •  perpetrated 
from  a  premeditated  design  unlawfully  and 
maliciously  to  effect  the  death  of  any  human 
being  other  than  him  who  Is  killed;  or  per- 
petrated by  any  act  greatly  dangerous  to  the 
lives  of  others,  and  evidencing  a  depraved 


mind  regardless  of  human  life,  altbough  with- 
out any  preconceived  purpose  to  deprive  any 
particular  person  of  life,  is  murder  In  the 
first  degree.  ♦  •  «"  The  corpus  deliiti 
was  Incontestably  proven. 

The  only  Issue  was  the  Identification  of  the 
defendant  as  a  guilty  agent  This  was  an- 
dertaken,  by  tiie  prosecution,  upon  the  the- 
ory that  the  defendant  entertained  ill  will 
and  malevolent  purpose  toward  JUrs.  Alf.  Gal- 
lant and  Mrs.  Talford,  or  that  he  yielded  in 
the  act  to  a  mercenary  motive  predicated  up- 
on the  assumption  that  if  he  survived  Mrs. 
Alf.  Gallant  and  Mrs.  Talford.  or  either  of 
them,  he  would  succeed  to  property  rights  In 
the  estate  of  Alf.  Gallant  deceased,  not  en- 
joyable by  him  while  they  lived,  or  that  he 
entertained  the  vengeful  purpose  to  prevent 
the  enjoyment  by  Mrs.  Alf.  Gallant  of  the 
property,  in  whole  or  in  part  claimed  and 
possessed  by  her  as'  the  widow  of  Alf.  Gal- 
lant deceasied,  defendant's  father.  The  evi- 
dence tending  to  identic  defendant  as  a 
guilty  agent  waa  clrcnmstantlaL  It  of  neces- 
sity required  and  took  a  wide  range.  Nnmer- 
ooB  objections  by  defendant  were  Interposed 
to  the  reception  of  testimony  tending  to  sup- 
port the  stated  theory  of  the  prosecution. 
These  objections  are  entirely  too  numerous 
to  admit  of  separate  treatment  In  this  opin- 
ion. Each  one  has  been  with  great  care  con- 
sidered, and  no  prejudicial  error  appears  to 
have  attended  the  rulings  of  the  court  in 
dealing  with  the  great  number  of  drcnmstan- 
ces  thus  offered  by  the  state,  pointing  to  the 
conclusion,  if  the  jury  so  found,  that  the  de- 
fendant was  motived,  as  stated,  to  commit 
and  did  have  part  at  least  In  the  commis- 
sion of  the  crime  charged  In  the  indictment 
If  in  point  of  fact  the  title  of  the  widow  to 
the  property  left  by  Alf.  Gallant  was  not  of 
such  character  as  to  cast  the  estate  therein 
to  defendant's  advantage.  If  he  survived  her, 
did  not,  of  6ourse,  render  inadmissible  evi- 
dence tending  to  show  that  defendant  enter- 
tained a  different  though  erroneous,  Tiew — 
a  view  In  accord  with  the  prosecution's  the- 
ory that  mercenary  motive,  entertained  by 
defendant.  Inspired  the  act  resulting  In 
Charles  Gallant's  death.  The  insistence  for 
defendant  that  the  doctrines  of  Clarke's  Case. 
78  Ala.  474,  56  Am.  R^.  46,  have  application 
to  this  case  cannot  be  approved.  There  the 
homicide  was  the  result  of  mistake  in  the 
identity  of  the  intended  victim;  and  this 
court  announced  the  well-recognized  principle 
that  the  killing  by  mistake  of  one  not  intend- 
ed subjects  the  accused  to  the  same  account- 
ability as  If  he  had  slain  the  person  intend- 
ed. It  was  further  ruled  therein  that  where 
the  mistake  In  identity  vras  a  fact  supported 
by  tendencies  of  the  evidence,  evidence  of  111 
will  entertained  by  the  accused  toward  the 
person  Intended  to  be  slain  but  who  because 
of  mistake  in  identity  escaped  is  admisstble 
The  gallt  of  this  defendant  under  tlia  erl- 
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douse  In  tblB  record  rests  upon  broader 
groimd.  Aflide  from  anytiilng  else,  the  act 
causing  Gallant's  death  was  one  **greatly  dan- 
gerons  to  the  lives  ot  others,  and  evidencing 
a  deprared  mind,  regardless  of  human  life." 
A  room  of  a  dwelling  from  the  slUs  through 
tiie  roof  was  donollshed,  a  large  hole  In  the 
ground  beneath  the  house  was  forced  by  the 
explosion,  and  a  part  of  the  porch  of  the 
honse  was  wrecked.  ThtA  the  force — ^Its  scope 
in  effect — of  the  explosion  may  have  been 
miscalculated  or  the  point  of  location  of  the 
explosion  may  have  been  the  result  of  error 
In  Judgment  If  the  death  of  Mrs.  Alf.  Gallant 
and  Mrs.  Talford,  or  either,  was  the  pnrpime 
of  the  act,  cannot  mitigate  the  extreme  haz- 
ard of  the  act  to  all  within  the  house  or  ex- 
culpate to  any  degree  the  agent  or  agents 
committing  the  act.  That  the  consequences 
of  such  an  act  were  not  more  direful  cannot 
sTolI  to  excuse  the  guilty  agont  or  to  mol- 
lis the  measure  ct  that  guilt.  Washington's 
Case.  60  Ala.  10.  81  Am.  Rep.  28,  and  the 
statement  of  tprlndple  In  Lewis's  Case,  96  Ala. 
10,  11  South.  259,  38  Am.  St  Rep.  75,  take 
account  of  the  principle  which,  we  thlnlc,  ap- 
plies to  the  case  at  bar. 

The  facts  that  defendant  knew  that  deceas- 
ed slept  In  the  room  beneath  which  the  ex- 
plorive  was  set  off,  that  their  relations  were 
amicable  and  Intimate  that  he  knew  where 
Mrs.  Alf.  Gallant  and  Mrs.  Talford  slept, 
across  the  haUway  from  the  room  In  which, 
deceased  slept,  were,  of  course,  considerable 
by  the  Jury  In  determining  the  guilt  vel  non 
of  the  defendant,  in  determining  whether  be 
had  part  in  the  act  Ullliv  his  friend,  and 
not  physinilly  harming  the  two  women  toward 
whom,  the  evidence  tended  to  show,  he  en- 
tertained HI  will.  If  not  eril  purposes. 

It  is  a  condition  precedent  to  the  admis- 
sion of  evidence  of  the  acts  of  dogs  In  trail- 
ing human  beings  that  the  dogs  In  questlou 
were  trained  to  take  the  scent  of  hunun  be- 
ings. Hodge  T.  State,  98  Ala,  10,  18  South. 
385,  S9  Am.  St  Rep.  17.  While  the  evidence 
showing  the  guaUflcatlons  of  the  Ludle  dogs 
was  not  as  full  as  it  might  have  been,  yet 
we  cannot  pnmonnce  the  reception  of  the 
evidence  by  the  court  to  have  been  erroneous. 
Nor  is  there  merit  In  the  insistence  of  coun- 
sd  for  appellant  that  a  witness  was  allowed 
to  instltnte  a  comparison  between  the  Ludle 
dogi  and  others  he  (the  witness)  had  seen 
perfontt.  The  statement  of  the  witness  in 
this  cmmection  wait  to  show  his  qualification 
from  observation  to  have  and  oitertain  an 
opinion  as  to  when  a  dog  vras  trained  to  track 
human  bdngs,  and  did  not  Involve  a  com- 
parison of  the  Ludle  dogs  and  others,  as  was 
the  case  tm  Simpson's  trial.  Ill  Ala.  6,  20 
South.  073L  The  court  exduded  from  the 
jury  by  charge  the  evldmca  of  the  acts  of 
Qie  Bessemer  dogs. 

Bvidenco  of  tia  ctmdnct  of  the  defoidant 


in  coming  to,  at  what  hour,'  and  about  the 
scene  of  the  tragedy,  was  well  admitted.  His 
place  of  abode  was  not  distant  His  kinship 
or  relation  to  those  in  the  damped  house 
was  to  some  quite  dose— to  others,  more, re- 
mote. To  the  deceased  he  was  diown  to  have 
been  certainly  most  friendly.  Whether  he 
came  to  the  scene  pnmiptly  after  knowledge 
of  the  event  was*  a  circumstance  properly  con- 
siderable by  the  July  in  determlnl^  the  Is- 
sue of  his  guilt  Whether  he  appeared  nerv- 
ous, and,  if  BO,  whetha  that  indication  of  tsr- 
dtement  or  tUsturbance  proceeded  from  a  con- 
sdouanesB  of  guDt  or  from  the  natural  Im- 
pnlse  such  an  event  would  Inspire,  were  mat- 
ters for  admission  to  and  consideration  by 
the  jury. 

The  evidence  tending  to  show  that  defmd- 
ant  was  intoxicated  opon  the  occasion  when 
he  was  said  to  have  made  statements  perti- 
nent to  the  ill  will  ascribed  to  bim  by  the 
evidence  for  the  state  was  properly  admitted 
as  bearing  upon  his  credibility  as  a  witness 
In  the  denial  by  blm  ot  the  statements  attrib- 
uted to  him  while  so  intoxicated. 

The  extent  and  diaracter  of  the  Injury  suf- 
fered by  Mrs.  Charles  Gallant  was  relevant 
to  show  the  scope  and  effect  of  the  criminal 
act  produdug  her  husband's  death  while  he 
slept  beside  her.  The  volume  of  the  unlaw- 
ful force  put  in  motion  was  a  pertinent  fact 
reflecting  the  criminal  purpose  and  reckless 
disregard  of  life  to  which  we  have  before  re- 
ferred. 

Those  features  of  the  evidence  tending  to 
show  a  mercenary  spirit,  on  the  part  of  the 
defendant,  In  respect  of  the  property  left  by 
his  father  upon  his  decease — to  show  his  con- 
tentions In  reference  thereto — hla  acts  In  tbat 
regard,  were  properly  allowed  to  go  to  the 
Jury  for  their  consideration  In  the  premises. 
Tbey  may  have  consisted  with  righteous  mo- 
tives, but  It  was  the  Jury's  province  to  find 
the  truth  from  all  the  facts  and  drcumstao- 
ces. 

Troy  Kennedy  was  not  on  trial,  though  he 
had  been  Indicted  for  the  offense  of  which 
the  defendant  now  stands  convicted.  Where 
Kennedy  stayed  on  the  nl^t  of  the  tragedy 
was  obviously  immaterial  when  offered  to  be 
shown  by  the  defendant  It  was  not  an  ef- 
fort to  elicit  evidence  tending  to  show  that 
another  committed  the  crime.  McDonald  t. 
State.  61  South.  629. 

We  see  no  error  In  the  refusal  to  exdnde 
the  argument  of  the  solldtor.  It  but  stated 
his  rdatlon  to  organized  sodety,  and  his 
doty  In  the  premises. 

Mo  prejudicial  wror  appearing,  the  Jndg^ 
ment  Is  affirmed. 

Affirmed. 

SIMPSON,  ANDBBSON.  and  MAYFXBLD, 
JJ„  concur. 
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ROSENBERG  v.  CITY  OF  SELMA. 
(Supreme  Court  of  Alsbama.    April  20,  1910. 
On  RehearinB,  June  30,  1910.) 

1.  UmVICIPAI.  C!OEPOftATIONS      641*)— VlOU- 

TioN  OF  MundPAX.  Obdihances— Convic- 
tion —  SUPPOBT  OF  JUDOUENT  BT  STATB 
Statdte. 

A  conviction  for  the  violation  of  a  mu- 
nicipal ordinance  cannot  be  supported  by  a  state 
statute  not  validly  appropriated  as  a  rule  in 
the  municipality  by  the  authorities  tliereof,  or 
BO  expressly  enacted  by  the  state  as  to  render  its 
violation  a  municipal,  as  distinguished  from  a 
state,  offense. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1411;  Dec.  Dig.  i 
641.*] 

2.  Municipal  Cobpobationb  (S  639*)— Ordi- 
nances —  Violations— Complaint— SuFFi- 

CIENCT. 

A  complaint  charging  a  violation  of  a  mu- 
nicipal ordinance  must  allege  the  substance 
of  tbe  ordinance,  Its  adoption  by  the  municipal- 
ity.  and  aver  that  accused  violated  It,  but  it 
need  not  set  out  the  ordinance  verbatim. 

tEd.  Note.— For  other  cases,  see  Munldpal 
Gorporationa,  Cent  Dig.  fi|  1406-1409;  Dec 
Kg.  I  eSft.*] 

8.  Municipal  Cobpobations  (S  638*)— Ordi- 
nances —  Violations— Complaint— SuFFi- 
ciENCT— "Contrary  to  Law"— "Law." 

A  complaint  by  a  city  by  its  attorney  which 
alleges  that  accused  did  the  prohibited  act  "con- 
trary to  law"  fails  to  charge  a  violation  of  a 
municipal  ordinance;  the  phrase  "contrary  to 
law"  having  been  appropriated  by  Code  1907, 
I  7353,  to  the  definition  in  indictments  of  vio- 
lations of  statutes,  and  tbe  word  "law,"  unless 
otherwise  gualiflect  In  a  penal  proceeding  pre- 
sumptively, referring  to  the  common  law,  in  the 
absence  of  a  statute  giving  It  another  meaning. 

[E<d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1406-1409;  Dec 
Dig.  !  639.* 

For  other  definitlonB,  see  Words  and  Phrases, 
vol^^^.  1548;  vol.  6.  pp.  4014-4028;  voL  8, 

On  Rehearing. 
4.  Municipal  Oorpobationb  (|  592*)— Obdi- 

NANCB&~STATDTE8. 

The  Municipal  Code  (Cbde  1907,  |  1218  et 
eeq.),  conferring  on  the  recorder,  the  person 
authorized  to  hold  municipal  court,  jurisdiction 
over  misdemeaoors  committed  within  tbe  mu- 
nicipality, or  within  the  police  jurisdiction 
thereof,  and  providing  that  the  limits  of  the 
Sue  shall  be  the  same  as  the  limits  Imposed  by 
the  state  for  tbe  same  offense,  and  when  tbe 
state  law  prescribes  for  the  offense  one  or  more 
of  tbe  punishments  conjunctively  the  punish- 
ment by  the  mnnlcipality  shall  be  as  prescribed 
by  law,  etc.,  does  not  malte  state  misaemeanors 
offenses  against  a  municiiwlity,  bat  municipal- 
ities have  the  same  powers  as  to  orderly  govern- 
ment secured  by  the  adoption  of  ordinances  as 
existed  twfore  tbe  Code. 

tlSd.  Note. — For  other  cases,  see  Municipal 
Oorporatlons,  Cent.  Dig.  H  1811-1314;  Dec. 
Dig.  I  592.*] 

Appeal  from  City  Court  of  Selma ;  J.  W. 
Mabry,  Judge. 

Sam  Rosenberg  was  convicted  of  violating 
an  ordinance  of*tbe  of  Selma  and  he  ap- 
peals.  Reversed  and  remanded. 

The  complaint  was  In  tbe  following  form: 
"Tbe  dty  of  Selma,  a  munidpal  corporation 


under  the  laws  of  the  state  of  Alabama,  by 
Its  attorney,  complains  of  Sam  Rosenberg 
that  within  60  days  before  the  commence- 
ment of  this  prosecution  he  did  sell,  offer 
to  sell,  keep  for  sale,  or  otherwise  dispose 
of  spirituous,  vinous,  or  malt  liquors  con- 
trary to  law."  The  demurrers  were  that  the 
complaint  failed  to  show  or  aver  or  state  any 
offense  committed  by  this  defendant  against 
tbe  said  dty  of  Selma,  a  municipal  corpora- 
tion under  tbe  laws  of  tbe  state  of  Alabama ; 
that  It  fails  to  show  what  ordinance  or  by- 
laws of  tbe  dty  of  Selma,  a  municipal  cor- 
poration have  been  violated  by  tbis  defend- 
ant ;  that  It  falls  to  set  out  tbe  by-law  or  or- 
dinance, or  tbe  substance  thereof,  that  has 
been  violated;  and  other  points  not  neces- 
sary to  be  iiiad& 

W.  W.  Qnarles,  for  ai^lant  Robert  a 
Toung,  for  appdlea 

McCLEI^N,  J.  The  prosecution  In  this 
Instance  Is  obviously  for  a  violation  of  an  or- 
dinance of  tbe  dty  of  Selma.  Tbe  adjudica- 
tion of  tbe  defendant's  guilt  In  tbe  recorder's 
court  concludes  that  tbe  "city  of  Selma  have 
and  recover  of  tbe  defendant"  tbe  fine  Im- 
posed, and  that,  If  tbe  flne  was  not  presently 
paid,  tbe  defendant  should  satisfy  it  by  work 
on  tbe  streets  of  the  city  of  Selmo.  Tbe 
complaint  filed  in  tbe  circuit  court,  on  appeal, 
allied  tbe  claim  against  the  defendant  to 
have  been  that  of  the  municipality',  and  the 
judgment  now  appealed  from  is  In  accord  with 
tbe  preceding  proceedings,  and  Is  a  judgmoit 
In  favor  of  tbe  dty  of  Selma. 

What  Jurisdiction  the  recorder  may  have 
under  the  Municipal  Code  to  try  persons  ac- 
cused of  violations  of  state  statutes  is  not 
material  in  this  Instance,  since  this  prosecu- 
tion was  made,  and  Is  dearly  grounded,  on  a 
violation  of  municipal  prohibition,  and  the 
basis  of  this  appeal  Is  a  Judgment  of  convio 
tloD  of  an  offense  against  that  authority  only. 
It  need  hardly  be  added  that,  to  Justify  a 
conviction  in  such  case,  there  must  he  a  valid 
municipal  ordinance  forbidding  tbe  act  for 
tbe  commission  of  which  a  defendant  is  con- 
demned. Such  a  conviction  cannot,  of  course, 
be  supported  by  a  state  statute  not  validly 
appropriated  as  a  rule  of  conduct  In  tbe  mu- 
nicipality by  the  governmental  authority  of 
tbe  municipality,  or  so  expressly  enacted  by 
the  state,  tbe  source  of  municipal  power  and 
authority,  as  to  render  Its  violation  a  munici- 
pal, as  distinguished  from  a  state,  offense. 
Mayor,  etc.,  v.  Allaire,  14  Ala.  400.  403 ;  May- 
or, etc.,  V.  FItzpatrick,  133  Ala.  613,  32  Sooth. 
2n2,  among  others  In  each  cited.  The  com- 
plaint filed  In  the  city  court  is  defective  aa 
pointed  out  In  some  of  tbe  grounds  of  the 
demurrer.  The  rule  for  definltenees  and 
certainty  in  cases  of  this  character  is  stated 
In  Goldtbwalte  v.  City  of  Montgomery,  50 
Alo.  4S0.  The  rule  does  not  require  that  tiw 
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ordinance  be  set  ont  In  hsec  verba.  N.  C. 
&  St.  Ix  riy.  y.  Alabama  CHty.  134  Ala.  414, 
32  South.  731 ;  Kennamer  v.  State,  150  Ala. 
74,  43  South.  482.  As  Interpreted  in  Gold- 
tliwaite  y.  City  of  Montgomery,  sniwa,  Case 
V.  Mobile,  30  Ala.  538,  did  not  conclude  to  tbe 
point  tbat  the  ordinance  should  be  set  out 
Terbatlra  In  the  complaint  Pleading,  with 
us.  Is  not  required  to  be  so  exact,  eo  deOnlte, 
80  certain,  as  would  be  the  result  of  an  af- 
firmation that  ordinances  abould  be  set  out 
In  luec  verba.  The  substance  of  the  ordi- 
nance, its  authoritative  ordination  as  a  rule 
of  conduct  In  the  municipality,  and  that  the 
party  charged  has  violated  it  meets  all  the 
reQulrementa  ot  good  pleading*  Author,  su- 
pra. 

The  complaint  in  this  case  oa  appoal  omit- 
ted both  the  averment  of  authorized  ordina- 
tion by  the  municipality  of  a  prohlbltI<Hi  of 
the  sale,  etc.,  of  the  liquors  described  In  the 
complaint  and  the  substance  of  the  ordinance 
assumed  to  liave  been  violated.  The  auc- 
tion tlut  the  act  charged  was  committed 
"contrary  to  law"  manifestly  did  not  neces- 
sarily (though  it  did  merely  inforentially)  re- 
fer the  described  act  to  an  infraction  of  a 
munictpal  ordinance,  rather  than  to  a  viola- 
tion of  an  inhibition  of.  another  authority, 
viz.,  the  state  of  Alabama.  Occasion  was 
presmted  In  T.  0. 1.  &  R.  B.  Go.  v.  Boussdl, 
105  Ala.  435.  40  South.  866, 130  Am.  St  Rep. 
66,  to  consldOT  the  term  "law"  as  employed 
in  the  pleading  in  a  civil  cause,  and,  in  stat- 
ing the  opinion  prevailing  here,  we  noted  the 
exception  with  respect  to  its  interpretation 
In  pleadings  lu  penal  matters  as  clearly 
drawn  by  Shaw,  C.  J.,  in  Reed  v.  Northfleld, 
IS  Pick.  (Mass.)  94,  23  Am.  Dec.  062.  It  is 
that  the  term  "law,"  unless  otherwise  quail- 
fled,  is  In  penal  proceedings  presumed  to  re- 
fer to  the  common  law,  provided,  of  course, 
statute  has  not  given  to  the  term  another 
meaning.  By  statute  (Code  1907,  fi  7353),  the 
jihrase  "contrary  to  law"  has  been  appro- 
priated to  the  definition  In  indictments  of  vi- 
olation of  statutes  touching  the  sale,  etc.,  of 
prohibited  liquors.  So  far  as  we  are  ad- 
vised, the  phrase  has  not  been  thought  ai^t 
or  fit  In  the  allegation  of  a  violation  of  any 
municipal  ordinance.  The  mere  fact  that  the 
city  of  Selma  appeared  to  be  the  complainmit 
against  appellant  cannot  we  think  avail  to 
give  the  expression  "contrary  to  law"  a 
meaning  and  effect  equivalent  to  an  express 
averment  that  in  doing  the  act  described  the 
appellant  violated  an  ordinance  of  the  city  of 
Selma.  '^'Ith  thUt  In  this  case  he  must  have 
been  clearly  charged.  Without  that  unequiv- 
ocal allegation,  the  complaint  was  defective 
as  the  demurrer  objected.  It  should  have 
been  sustained. 

For  the  error  indicated,  the  Judgment  Is 
reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


DOWDELL,  a  J.,  and  SIMPSON  and 
SAYRB,  JJ.,  concur. 

On  Bdiearing. 

After  careful  consideration  of  the  perti- 
nent iffovlsions  of  the  Municipal  Code,  par- 
ticularly those  sections  creating  the  oflSce  of 
recorder  and  providing  his  Jurisdiction  and 
powers  (Pol.  Code  1907,  ||  1213-1226),  and  so 
in  connection  with  the  exhaustive  briefs  of 
the  respective  counsti,  we  find  no  warrant  In 
the  enactment  tor  the  asserted,  for  the  ap- 
pellee, condnslon  that  misdemeanors,  as 
against  state  authority,  are  made  by  that 
enactment  ofiTenses  against  municipal  authori- 
ty. In  the  particulars  Indicated  that  enact- 
ment does  confer  on  recorders  defined  Juris- 
diction in  certain  criminal  (c^ensee  against 
state  authority)  matters;  but,  aside  from 
the  unguarded  snployment  of  the  word  "mn- 
nidpality,"  In  section  1222,  there  Is  nothing 
In  the  enactment  evincing  any  intent  to  make 
state  mlsdemeanOTB  offenses  against  the  mn- 
aldpality.  The  general  sdieme  of  Jurisdic- 
tion and  power  provided  for  recordm  t^  the 
enactment  under  consideration  confirms  the 
view  t3iat  municipalities  were  intended  to  be 
and  yrere  left  with  the  same  powers  and  bur- 
dened with  the  same  duties  in  rei^ect  of  or- 
derly government,  as  that  may  be  secured  by 
the  adoption  of  proper  ordinances,  as  was 
the  case  Iwfore  the  Municipal  Code  was 
enacted.  To  read  tiie  enactmmt  as  working 
such  a  radical  (If  permissible)  change  in  mu- 
nicipal government  as  the  ai^lee  Insists 
would  not,  we  think,  have  been  expressed  lu 
other  than  plain  language. 

The  whole  prosecution  was  for  violation  of 
a  municipal  ordinance--the  Judgments  so 
conclude— and  the  survlTOl  of  it  mAst  d^)end 
upon  the  ordinary  rules  of  law  applicable  to 
such  prosecutions. 

The  rehearing  Is  denied. 


FOUST  V.  BAINS  BROS. 

(Supreme  Cburt  of  Alabama.   June  16;  1910^ 

Chattei.  Hobtqaoes  (i  17*)  —  Pbopkbtt 
Which  Mat  Be  Susraor  Or  MoBTO&ai>— 
Chop  iit  Leased  Lard. 

Code  1907,  f  4743,  provides  tbat  when  one 
party  furnisbes  the  land  and  the  team  to  cul- 
tivate it  and  another  party  fuTDlshes  the  labor, 
with  8tii)uIation  to  divide  the  crop  between  them 
ID  certain  proportions,  the  contract  Is  one  of 
hire.  The  owner  of  land  contracted  with  W. 
to  fifmlBb  the  land  and  teams,  and  W.  contract- 
ed to  fumlBh  the  labor,  the  crop  to  be  divided 
equally  between  them.  Held,  that  the  contract 
created  the  relation  of  hiring,  and  that  W.  had 
no  interest  In  the  crop  which  could  be  the  snb- 
ject  of  a  valid  mortnage,  althoiigh  the  owner. 
ID  response  to  a  statement  made  by  the  mort- 
gagee that  W.  was  goinr  to  quit  his  crop  unless 
the  mortgagee  advanced  to  him,  told  the  mort- 
gagee to  take  a  mortgage  on  the  crops  of  W., 
and  the  owner  also  waived  lits  landlord's  Hen 
in  favor  of  one  from  whom  the  mor^gee  pur- 
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chased  oae  of  hia  mortmgea,  and  the  owner  tlso 
told  the  mortKasee  befon  he  took  hit  morose 

that,  if  he  would  advance  to  W.,  be,  the  owner, 
would  see  that  he  KOt  half  or  the  crop,  as 
such  statements  by  the  owner  did  not  put  the 
legal  title  to  the  crop  in  W.  ' 

[Bd.  Note.— FOr  other  caaes.  see  Chattel  Mort- 
gages, Cent  Dig.  88  55-58 ;  Dec  Dig.  S  17 .•] 

Appeal  from  Circuit  Court,  Blount  County ; 
A.  H.  Alston,  Judge. 

Action  by  V.  Fonst  against  Balna  Brps. 
From  a  Judgment  on  a  verdict  directed  for 
defendants,  plaintiff  appeals.  Affirmed. 

T.  B.  Russell  and  J.  B.  Sloan,  for  appe- 
lant Ward  &  WeaveTf  for  appdOee^ 

SIBfPSON,  J.  This  salt  18  by  the  appel- 
lant asalnat  the  appellees  In  trorer  and  tre»- 
pass  for  certain  cotton  claimed  to  belong  to 
the  plaintiff.  The  plalntUTs  tlUe  la  baaed 
on  certain  mortgages  made  by  Q.  W.  Wtod 
on  hta  tacop  of  cotton,  com,  etc. 

The  evidence  la  witlioat  conflict  that  the 
cotton  In  question  was  raised  on  the  land  of 
Frank  Wynn,  under  a  contract  by  which 
said  Frank  Wynn  famished  the  land  and 
the  teams  or  atodic,  and  O.  W.  Wynn  fur^ 
nlshed  the  labor,  and  each  was  to  have  one- 
half  of  the  crops  raised.  Under  section 
4743  of  the  Code  of  1807,  this  contract  creat- 
ed the  relation  ot  hirlnjEi  and  G.  W.  Wynn 
had  no  Interest  In  the  crop  which  could  be 
the  subject  of  a  valid  mortgage.  The  plain- 
tiff unctertook  to  prove  title  by  certain  con* 
TeTBati(MiB  betweoi  Frank  Wynn  and  him* 
self.  In  which  he  told  said  Frank  W>nn  that 
O.  W.  Wynn  was  going  to  quit  his  ctap  un- 
less plaintiff  advanced  to  him,  and  said 
Frank  Wynn  told  blm  to  take  a  mortgage  on 
tfiie  crops  of  G.  W.  Wynn,  that  Frank  Wynn 
t<dd  G.  W.  -  Wynn  that  any  contract  he  made 
with  plaintiff  would  be  all  ri^t  with  him. 

He  also  Introduced  a  paper  signed  by 
Frank  Wynn,  by  which  he  waived  his  land- 
lord's lien  In  favor  of  ime  ^ttmlr^  from 
whom  plaintiff  purchased  one  of  the  mort- 
gagee. He  also  proved  by  Frank  Wynn  that 
he  told  plaintiff,  before  he  took  the  mort- 
gage that,  If  be  would  advance  to  G.  W. 
Wynn.  be  (Frank  Wynn)  would  see  that  he 
got  half  of  Uie  crop.  It  is  evident  that 
whatever  may  have  been  the  obligations  as- 
sumed  by  Frank  Wynn  bjr  the  various  con- 
vmatlons  witb  plaintiff,  nothing  that  was 
said  could  operate  to  put  the  legal  title  to 
the  cott<m  in  G.  W.  Wynn,  and  he  could  not 
make  a  valid  mortgage  <n  that  whldt  he  did 
not  own. 

It  results  that  the  court  committed  no  er> 
ror  In  giving  tiie  general  diarge  bi  ftvor  of 
defradanta.  The  Judgment  of  the  court  Is 
affirmed. 

Affirmed. 

McCLITLLAN,  MATFIBEJ),  and  WANS, 
JJ.,  concur. 


ORBNDORFF  v.  SUIT  et 
(Supreme  Court  of  Alabama.    June  2.  1910.) 

1.  ACKnOWLEDGUENT  (SS  8^  50^  66*>-OONCLU- 
8IVENESB  or  OBRTEnOATC. 

The  taking  and  certification  of  an  acknowl- 
edgment Is  a  Jodicial  function,  and  when  the 
certifying  oflScer  acqaires  jurisdiction  by  hav- 
ing the  grantor  and  the  instmrnent  to  be  ac- 
knowledged before  him,  and  oiten  upon  tiie 
exercise  of  his  Jnrisdictioo.  the  resulting  cer- 
tificate is  conclusive  of  the  tmtb  of  all  the 
facts  therein  stated  which  the  officer  is  by  law 
authorized  to  state,  ootil  suceessfnlly  assailed 
for  dnresi  or  fraud  participated  In  1^  the  gran- 
tee or  brought  to  his  notice  when  parting  with 
the  consideration. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  K  68,  B9,  290-302,  315;  Dee. 
Dig.  IS  8,  60,  66.*] 

2.  AcKNowuDOKBirr  (H  24*)  —  dERnrmra 
OFncn^UBisnionoN. 

The  mere  casual  presence  of  a  pntatlTC 
grantor  and  the  possession  of  an  instrument 
purporting  to  have  been  signed  are  not  sufficient 
to  confer  jurisdiction  opwi  the  certifying  of- 
ficer ;  there  must  be  an  acknowledgment  In  some 
form  by  the  grantor  of  the  Instrument  signed. 

[Ed.  Note.— For  other  cases,  see  Acknowledr- 
ment.  Dec.  Dig.  {  24.*]  «*bww«bp 

3.  AoKNowuDouiNT  (|  62*)— Cebthtoaxb— 
How  Ihpeachsd. 

Much  weight  is  to  be  accorded  to  an  of- 
ficial certificate  of  acknowlednnent,  and  it  may 
be  impeached  only  clear  and  convincing  ptoof 
of  its  falsity. 

[Ed.  Note.— For  other  cases,  see  Acknowledr* 
ment.  Cent.  Dig.  ff  AM.  847 ;  Dec  Dig.  1 

Appeal  from  Chancery  Court;  Blorgau 
Ocnmty;  W.  H.  Simpson,  Chancellor. 

Suit  to  f<»reclos9  a  mortgage  by  Blixa  A. 
Orendorff  against  W.  B.  Suit  and  othera. 
Decree  for  defendants,  and  plaintiff  appeela 
Affirmed. 

F.  B.  St  John,  for  appellant  Wert  & 
Lynne,  for  appellee& 

SAYRE^  J.  AppeUant  filed  her  bill  to 
foreclose  a  mortgage.  The  mortgaged  prop- 
erty constituted  the  homestead  of  the  mort- 
gagees, and  notwithstanding  the  mortgage 
purported  to  have  been  signed  and  acknowl- 
edged by  the  wife  hi  due  form  appellees  de- 
fended on  the  ground — along  with  another 
which  need  not  be  considered — that  the  mort- 
gage had  not  In  fact  been  executed  or  ac- 
knowledged by  the  wife  as  required  by  the 
statute  in  such  cases. 

It  is  the  settled  law  of  this  Jurlsdictloo 
that  the  taldug  and  certification  of  an  ac- 
knowledgment is  a  judicial  function,  and 
when  the  certifying  officer  acquires  Juris- 
diction by  having  the  grantor  and  the  in^ 
stmment  to  be  acknowledged  before  him, 
and  enters  upon  the  exerdae  of  his  Juris- 
diction, the  resulting  certificate  is  concln- 
slve  of  the  truth  of  all  those  facts  therein 
stated  which  the  officer  Is  by  law  authorized 
to  state,  until  successfuily  assailed  tor  du- 
ress or  fraud  participated  In  by  the  grantee 
or  brought  to  his  notice  when  parting  witli 
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tbe  consideration.  Orlder  t.  Mortgage  Com- 
pany, 90  Ala.  281.  12  Soutb.  775.  42  Am.  St 
Rep.  58;  Olddena  t.  BoUing,  9G  Ala.  818,  18 
South.  611;  Mortgage  Oompany  t.  James, 
106  Ala.  847.  18  Soutb.  887;  Jlnwrlght  T. 
Nelson.  105  Ala.  889^  17  South.  91 ;  Cheney 
T.  Nathan.  110  Ala.  264.  29  South.  09,  65 
Am.  St  Bcs).  26;  Thompson  t.  Mortgage 
Company,  110  Ala.  400, 18  South.  815.  55  Am. 
St  Bep.  29.  The  mere  casual  iH-esence  of 
a  patatlve  grantor  and  tiie  possession  of  an 
Instrument  purporting  to  hare  been  signed 
are  not  suffldoit  to  confer  Jurisdiction. 
There  must  be  an  acknowledgmmt  In  some 
f6rm  by  the  grantor  ot  the  Instrument  sign- 
ed. Much  weight  Is  to  be  accorded  to  an 
official  cratiflcate  of  aefenowledgment,  and  it 
may  be  Impeached  only  by  clear  and  con- 
Tlndng  proof  of  Its  falsity.  Bamett  t.  Pros- 
kaner,  62  Ala.  486. 

On  consideration  of  tiie  erldence  tbe  chan- 
cellor was  of  (vlnloo,  and  so  decreed,  that 
the  allied  mortgage  bad  not  been  signed 
by  the  vVte,  nor  had  It  been  acknowledged 
by  her  as  required  by  law.  We  do  not  deem 
It  necessary  to  discuss  the  evidence.  After 
conidderlng  the  decided  cases  which  we  have 
noted  above,  and  after  reading  the  evidence 
in  consultation,  this  court  thinks  that  the 
diancellor's  decree  should  not  be  disturbed. 
It  18  accordlD«ly  so  ordered. 

Affirmed. 

SIMPSON,  ANDERSON,  and  MATTIBLD, 
J3.,  cracnr. 


LOLLAR  r.  STATEX 
(Supreme  Court  of  Alatama.    June  2,  1910.) 

1.  WrmessKS  (I  28e«)— ExAmiiATiON— Pbb- 
uifiNABT  Questions. 

The  question  as  to  witness  havluii  heen  be- 
fore the  fcrand  jury  in  the  ease  on  trial  havtntl 
been  merely  for  the  purpose  of  Mentifyiiiff  the 
ocmrreDce  aa  to  which  he  was  about  to  testify 
with  that  OQ  which  the  indictment  was  based, 
its  sDowsnce  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  9  S18;  Dec  Dig.  I  236.*] 

2.  CRiMiifAi,  Law  (S  116»*)— HABMLase  Ee- 

BOR. 

OvemiHng  objection  to  the  part  of  witness' 
answer  that  defendant  was  ctirang  and  swear- 
ing was  hfimileas;  the  conclusion  that  defend- 
ant was  doing  so,  thongh  Dot  for  witness  to 
draw,  heiug  Jnstlfied  by  the  specific  words  that 
witness  testified  to  defendant  having  used,  and 
it  not  being  developed  by  cross-examination,  90 
as  to  afford  a  basis  f6r  motion  to  exclude,  that 
such  conclnslDn  of  witness  had  reference  to  oth- 
er language  of  defendant  which  witness  was  nn- 
able  to  reproduce. 

[Ed.  Note.— For  otiier  eases,  see  Criminal 
Lew.  CMit  Dig.  ii  8187-8148;  Dea  Dig.  | 
U69.*] 

A,  DB0HKABDB    ^  10*)— OTPBrBBB— MAJTma- 

TATioff  IN  Pnsuc  Places. 

Under  Code  1007,  I  6770.  declaring  a  pun- 
ishment for  me  who.  wnile  intoxicated,  appesrs 
In  a  public  place,  where  others  are  present,  and 
manifests  a  drunken  condition  by  boisterous  or 


indecent  conduct,  or  loud  and  profane  discourse, 
such  a  condition  may  be  manifested  In  the  pio- 
biblted  method,  th<Ki|A  the  language  usea  be 
caused  1^  anger. 

[Ed.  Note— For  other  caae%  see  Drunkards, 
Cent.  Dig.  U  10,  11 ;  Dec  Dig.  |  10.*]  . 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County;  A.  F.  FIte,  Special  Judge. 

Isaac  Lollar  was  convicted  of  a  violation 
of  Code,  1007.  S  6770,  and  appeals.  Affirmed. 

Lelth  &  Ounn,  for  appellant.  Alexander 
M.  Garber,  Atty.  Gen.,  for  the  State. 

SATBB,  J.  The  Question  put  to  the  wlt> 
ne»  Windham  as  to  his  having  been  beforfr 
the  grand  Jory  In  the  case  on  trial  was 
merely  for  the  pnrpoee  of  Identifying  the 
occurrence  as  to  which  he  was  about  to  teB> 
tlfy  with  that  upon  which  the  Indictment 
was  based,  and  there  was  no  error  In  its  al- 
lowance. 

As  showing  the  profane  discourse,  neces- 
sary under  the  Indictment  to  be  shown  as 
manifesting  a  drunken  condition,  the  wltnesa 
was  allowed  to  state  that  the  defendant  was 
cursing  and  swearing.  The  objection  taken 
to  this  ruling  Is  that  the  witness  deposed  to 
nothing  more  than  his  opinion.  Jackson  t. 
State,  137  Ala.  80^  81  South.  611,  Is  dted. 
Id  that  case  the  defoidant  was  indicted  fmr 
using  abusive  or  Insulting  language  In  the 
preerace  of  a  woman.  A  witness  was  allow- 
ed to  testify  that,  the  defendant  did  use 
aboslve  or  Insulting  language.  This  court 
said  that  whether  the  defraidant  used  abu- 
sive or  insulting  language  was  a  fact  in  Is- 
sue, the  Issue  the  Jury  was  called  to  try  and 
decide.  It  was  said  that  "tbe  witness  had 
already  testified  that  he  did  not  remember 
the  language  need;  non  constat,  If  he  had 
remembered  and  repeated  the  language,  It 
might  have  been  shown  that  what  in  the 
opinion  (tf  the  witness  was  an  abusive  or 
Insulting  epithet  was  not  In  fact  such."  In 
Unnehan  v.  State,  116  Ala.  471,  22  South. 
662,  In  which  tbe  defendant  was  charged 
with  mi^er,  It  was  held  that  a  question 
asking  a  witness  whether  she  heard  the  de- 
fendant call  the  deceased  bard  names  was 
proper,  as  calling  for  the  statnnent  of  a  col- 
lective fftct,  subject  to  crofl8*examlnatIon  as 
to  the  facts  on  which  the  statement  or  in- 
ference was  based.  But  It  was  said  that  flie 
answer  should  have  been  excluded  when  it 
further  appeared  that  the  witness  did  not 
know  what  the  defendant  had  said  in  calling 
(be  deceased  hard  names. 

In  the  case  under  consideration  the  wit- 
ness on  direct  examination,  and  In  response 
to  a  question  requiring  him  to  state  what 
he  saw  defendant  do  and  what  he  heard  de- 
fendant say  on  tbe  occasion  In  Issue,  testi- 
fied: "I  do  not  remember  the  words  he 
used.  He  was  mad  at  some  one,  and  my 
recollection  Is  that  he  said  'God  damn  him. 
I  am  gnlng  to  whip  bim.'   He  was  cursing 


<Vte  ether  .eases  as*  same  topk  aad  ssotlon  number  lo  Dee.  &  Am.  Digs.  UM7  to  date,  ft  Reporter  Indeua. 

Digitized  by  Google 


746 


S2  80TTTHEBN  BEPOHTEB. 


(Ala. 


and  swearing  and  staggering,"  Defendant 
objected  to  av  much  of  the  answer  as  stated 
tbat  be  was  cursing  and  swearing  as  the  more 
conclusion  of  the  witness.  It  appeared  from 
tbe  t^lmtmr  of  the  witness  that  he  had  at 
least  a  partial  recollection  of  the  words 
used  by  the  defendant,  and  that  the  specific 
langnage  deposed  to  Justified  the  conduslon 
stated,  although  it  was  not  for  the  witness 
to  draw  It  If  it  was  apprehended  that  tbe 
testimony  to  which  objection  was  taken 
would  be  accepted  by  the  Jury  as  a  state- 
ment of  the  general  effect  of  other  language 
which  the  witness  was  unable  to  reproduce, 
a  cross-examination  dereloping  that  fact 
would  hare  afforded  a  basis  for  a  timely 
motion  to  exclude.  As  It  Is,  we  are  unable 
to  say  that  there  was  prejudicial  error  call- 
ing for- the  reversal  oi  this  case. 

Charges  asserting  that  If  the  language  used 
by  tbe  defendant  was  used  as  the  result  of 
anger,  and  not  of  drunkenness,  the  defend- 
ant must  be  acquitted,  were  refused  without 
error.  Tbe  statute  (Code  1907,  8  6T70)  Is 
aimed  at  drunkenness  In  public  places  only 
when  that  drunkenness  is  manifested  by 
boisterous  or  Indecent  conduct,  or  loud  and 
profane  discourse,  and  thus  tbe  method  of 
manifestation  is  made  an  essfflitial  element 
of  tbe  offense;  but  the  language  used  may 
have  manifested  the  defendant's  drunken 
condition,  although  caused  by  anger. 

We  find  no  error.  • 

Affirmed. 

SIMPSON,  McCLBLLAN,  and  MAY- 
FlEliD,  33.,  concur. 


PHILLIPS  T.  STATE. 
(Supreme  Court  of  Alabama.    June  2,  1910.) 

1.  Indictment  and  Infobmation  (8  189*)— 
Conviction  op'  Offense  Included  in 
Chabgb— Oband  Labgent— Labcbny  fbou 
Stoeehoubb— PiTiT  Labcent. 

Under  an  indictment  for  grand  larceny,  or 
for  larceny  from  a  storehouse,  wbi<^  by  Code 
1907,  i  7324,  is  made  a  felony,  if  the  vaJae 
stolen  IS  $5  or  more,  tbe  defendant  may  be  con- 
victed ot  petit  larceny  as  an  inclnded  offense. 

[Bd.  Note. — For  other  caseB,  see  Indictment 
and  Informadoa.  Cent.  Dig.  §  594 ;  Dec.  Dig.  I 

i8a*i 

2.  Obiuinal  Law  (J  1173*)— Appeai^Pbeju- 

DICE. 

Where,  under  an  indictment  for  grand  lar- 
ceny, accused  was  convicted  of  petit  larceny 
only,  he  was  not  harmed  by  tbe  court's  refuaal 
to  charge  on  grand  larceny, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  $  31G6;  Dec.  Dig.  {  1173.*] 

Appeal  from  City  Court  of  Bessemw ;  Wil- 
liam Jadcson,  Judge. 

Stanford  PhllJlps  was  Indicted  for  petit 
larceny,  and  he  appeals.  Affirmed. 

Plnkney  Scott,  for  appellant  Alexander 
SI.  Oarber,  Atly.  Oen.,  for  tbe  State. 


SIMPSON,  J.  The  appellant  was  Indicted 
for  larceny;  tbe  first  count  <aiarglnc  grand 
larceny  In  general  terms,  and  the  second 
charging  grand  larceny,  setting  out  a  num- 
ber of  articles  at  drugs  stolen,  aggregating 
enough  to  make  grand  larceny. 

Tbe  charges  requested  by  tbe  defendant 
and  refused  are  all  to  the  effect  tbat  the 
defendant  could  not  be  convicted  at  all 
less  the  evidence  showed  that  he  was  guilty 
of  grand  larceny,  or  that  he  could  not  be 
convicted  of  grand  larceny.  Our  decisions 
are  clear  to  the  point  that,  under  an  In- 
dictment for  grand  larcoiy,  a  party  may  be 
convicted  of  petit  larceny.  Morris  v.  State. 
97  Ala.  82,  12  South.  276.  As  tbe  verdict  In 
this  case  was  for  petit  larceny  only,  no  in- 
Jury  could  occnr  to  the  plaintiff  from  the  re- 
fusal to  charge  on  the  subject  of  grand  lar- 
ceny.' Mitchell  T.  State,  133  Ala.  65,  32 
South.  132;  Williams  v.  State,  140  Ala.  10. 
37  South.  228. 

Neither  count  charges  the  statutory  offense 
of  stealing  from  a  "stor^ous^  etc."  Code 
1907,  9  7324.  Hence  the  charges  which 
seem  to  have  reference  to  that  offense  are 
Inapposite,  and  the  cases  of  Stone  v.  State, 
115  Ala.  121,  20  South.  27S,  and  State  v. 
McFarland,  121  Ala.  45,  48.  25  Sooth.  625, 
are  not  applicable.  Moreover,  this  court  has 
held  that,  since  tbe  amendment  to  the  stat- 
ute making  the  stealing  from  a  "storehouse, 
etc.,"  grand  larceny  only  when  tbe  value  is 
of  $5  or  more,  tbe  defendant  may,  under  an 
indictment  charging  grand  larceny  from  a 
storehouse,  be  convicted  of  the  lesser  offense 
of  i)etlt  larceny.  Storrs  v.  State,  129  Ala. 
101.  103,  29  South.  7Ta 

There  being  no  error  apparent  on  the  rec- 
ord, the  Judgment  of  tbe  court  is  affirmed. 

Affirmed. 

ANDERSON,  MAYFIELD,  and  SAYBE. 
JJ.,  concur. 


BLAKDNET  T.  DC  BOSB. 
(Supreme  Court  ot  Alabama.   April  21,  IdlO.) 

1.  Wills  (8  483*)— CoNsrancTioN— Time  of 
Taking  Effect. 

A  will  speaks  only  from  the  death  of  testa- 
tor, and  most  Iw  ctmatrued  as  of  that  time  with- 
out reference  to  consequences  reaulting  from 
subsequent  events  probably  not  foreseen  at  the 
time  of  the  execution  of  the  will. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent. 
IMg.  8  1014 ;  Dec.  Dig.  8  483.*] 

2.  Wiixs  (8  634*)— OoNSTBucnoN  — Estates 
Devised  —  Vested  and  ComuroEMT  Bs- 

1CAINDBB6. 

Testator  gave  a  half  of  described  real  estate 
to  bis  wife  for  life  and  the  other  half  Is  tnut 
for  the  lives  of  bis  only  son  and  bis  wife,  and 
the  remainder  of  the  whole  to  bla  grandchildren. 
He  gave  a  half  of  bis  reriduary  estate  to  his 
wife  and  the  other  half  to  the  trustee,  and  pn>> 
Tided  that,  on  the  death  of  the  wife,  the  tmstee 
should  take  possession  of  the  property  devtoed 
to  her,  and  hold  it  as  a  part  ct  the  tmst  estali^ 
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and,  on  the  death  of  his  son  and  wife,  the 
propel^  ihould  co  to  the  grandchlldreo.  Meld, 
diat  the  wife  and  trustee  for  the  eon  to<dc  a  life 
estate,  and  there  was  a  vested  remainder  in  the 
grandchildren  livinc  at  testator's  death  and  a 
<mitingent  remainder  operating  under  Code 
1S52L  f  1801.  as  an  executory  devise  in  favor  of 
xrandaiildrai  bom  after  testator's  death. 
[Ed.  Note^For  other  cases,  see  Wills,  Cent 
SI  1488-1510;  Dec.  Dig.  |  634.*] 

5.  TUTANOT  IN  OOMHON  (|  65*)— ACTION  FOE 

PosasssiDN  or  Pbopbbty— Suit  bt  Xbnant 

IN  COICUON. 

A  tenant  In  common  may  recover  the  whole 
estate  from  a  stranger  in  posscsaion. 

lEd.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  j}  147;  Dec,  Dig.  |  55 .♦] 

4.  Wuia  (i  578*)— DiaposiiiON  of  Subsb- 

QUENTLT  ACqUIBBD  PftOPEBTT— ^ATUTBS. 

Under  Code  1S62,  U  1591,  1502.  1604 
(Code  1907,  §{  ttl.54.  6155,  6105),  providing  that 
every  devise  of  testator  in  express  terms  of  all 
his  real  estate  shall  be  construed  to  pass  all 
the  real  estate  he  was  entitled  to  devise  at  the 
time  of  his  death,  etc,  a  will  devising  all  of  tes- 
tator'a  real  estate  includes  real  estate  acquired 
after  the  execution  of  the  will  and  seized  by 
him  at  the  time  of  hia  death,  and  such  aftei^ac- 
quired  property  passes  in  accordance  with  the 
terms  of  the  will,  and  it  Is  not  necessary  to  have 
a  renduary  clause  in  the  will  to  pass  after-ac- 
quired property. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  1258-1265;  Dec.  Dig.  $  578.*] 

6.  WlUS    (S  588^-^GON8TBUCTJ[0H— BKSIDtT- 

ABT  Legatees. 

Ad  express  devise  of  all  the  real  estate  of 
testator  to  his  grandchildren  after  the  death  of 
lijb  tenants  is  not  a  devise  to  the  grandehildnn 
as  TBsiduaiy  legatees. 

(Bd.  Note.— For  other  cases,  see  WUls,  Cent 
Dig.  S  1280;  Dec.  Dig.  |  58&*] 

O.  WiLU  a  688*)  —  GoNSTHncnoK  —  Estates 
Dbvibbd. 

Where,  under  a  will,  testator's  wife  toolc  a 
life  estate  in  a  half  of  his  property,  and  a  trus- 
tee took  the  other  half  for  the  use  of  a  son  and 
his  wife  during  their  lives,  and  grandchildren 
living  at  testator's  death  took  a  vested  remain- 
der in  the  whole,  and  after-born  grandchildren  a 
contingent  remainder,  operating  by  way  of  an 
executory  devise,  the  inability  of  the  trustee  to 
hold  the  pnmerty  in  trust  did  not  affect  the 
rights  of  the  Dene6ciaries,  and,  on  the  inability 
of  the  trustee  to  bold  the  estate,  the  life  estate 
of  the  trustee  passed  to  testator's  son,  and  no 
trustee  was  necessary  to  support  tiie  estates  of 
the  grandchildren. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8S  1644-1649;  Dec.  Dig.  S  6SS.*] 

7.  TausTS.  160*)— Failube  ton  Imjk  or 

Tbustee. 

A  trust  will  not  be  permitted  to  foil  for 
lack  of  a  trustee. 

[Bd.  Note.— For  other  cases,  see  Trosta,  Cent 
Dig.  S  204:  Dec  Dig.  1  160.*] 

8.  Lite  Estates  (|  8*)— Adverse  Possession 
AS  AOAiNsr  Remainderman— Reoistbati ON. 

Where  a  will  creating  a  life  estate  with  a 
Tested  and  contingmt  remainder  in  fee  was  re- 
corded before  five  years*  iiossesKion  th6  life 
tenant  as  required  by  Code  1852,  S  1290  (Code 
1907,  S  8385),  no  act  of  the  life  tenant  allowing 
adverse  possessicai  could,  In  view  of  seeUon 
ISOSt  defeat  the  Interest  of  the  mnaindeniMi. 
CSd.  Note^FoT  other  eases,  see  lAta  EMate^ 
Dig.  IS  2^28;  Dec  Dig.  S  &•] 


9.  Wilis  (5  ^*)— Record  or  Wm,  as  No- 
tice. 

Under  Code  1862,  S  18221  providing  that 
the  recording  of  an  instrument  declaring  a  trust 
is  notice  to  the  world  of  the  terms  thereof,  the 
recording  of  a  will  creating  a  troat  is  notice  of 
its  terma. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  S  908;  Dec.  Dig.  I  420.*] 

10.  RmcAiKDBBS  (S  17*)— RuNKiNQ  or  Lhq- 

TATIONS. 

Where  beneficiaries  under  a  will  bad  a 
vested  remainder  or  a  contingent  remainder  op- 
erating by  way  of  an  executory  devise,  after 
the  death  of  a  life  tenant,  llmitatioaa  did  not 
begin  to  run  as  against  the  beneficiaries  until 
the  death  of  the  life  tenant. 

IBM.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  S  16;  Dec  Dig.  |  17;*  limitation 
of  AeUons,  Cent.  Dig.  1  231.] 

11.  WlIXB   (I  529|*)--ColfSIEnOTION— Shabks 
or  'MEHBERfl  or  Ca.ASS. 

Testator  gave  half  of  bis  pnqiwrty  to  his 
wife  for  life  and  a  half  to  a  trustee  for  the  use 
of  a  son  and  his  wife,  and  provided  that,  on 
the  death  of  the  wife  and  the  son  and  his  wife, 
the  trustee  should  deliver  to  the  grandchildren 
the  property  so  as  to  make  a  division  thereof  as 
neany  equal  as  possible.  Held,  that  the  grand- 
children shared  equally  in  testator's  -  property 
after  the  death  of  the  wife,  son,  and  his  wife. 

[Ed.  Note— For  other  canes,  see  Wills,  Cent 
Dig.  I  1142;  Dec  Dig.  S  629.*] 

Appeal  from  Circuit  Court,  Marengo  Coun- 
ty; John  T.  Lackland,  Judge. 

Ejectment  by  Jones  L.  Blakeney  against 
S.  B.  Da  Bose.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and  re- 
manded. 

Abrahams  &  Taylor,  for  aivellant  Wil- 
liam Cnnlnghame  and  Pettns,  Jeffries  &  Fet- 

tuB,  for  appellee. 

MATFIELD,  J.  This  Is  an  action  of 
ejectment  • 

Plaintiff  (appellant  here)  claims  title  as 
remainderman  and  devisee  tinder  the  will 
of  Ills  grandfather,  Jolin  Blakeney,  who  Is 
indisputably  shown  to  have  been  seised  and 
possessed  of  the  lands  at  the  time  of  his 
death,  viz.,  In  1862;  his  right  of  possession 
being  thereby  conditioned  upon  the  deaths 
of  three  life  tenants,  his  grandmother,  Polly 
Blakeney,  his  father,  Robert  Blakeney,  and 
bis  stepmother,  Nancy  Blakeney,  the  last 
of  whom  to  die  was  his  father,  who  departed 
this  life  May  4,  1908.  Nancy  Blakeney  died 
before  the  testator.  The  defendant  (appel- 
lee here)  claimed  title  as  a  purchaser  and 
by  adverse  possession  for  more  tlian  10 
years,  but  claims  as  a  stranger  to  and  not 
under  or  through  the  testator,  John  Blake- 
ney, or  his  privies.  The  defendant  or  those 
through  whom  he  claims  had  been  in  posses- 
sion for  more  than  10  years  before  the  bring- 
ing of  the  suit  The  court  gave  the  general 
affirmative  charge  for  defendant,  and  plain- 
tiff appeals,  insisting  that  the  general  affirm- 
ative charge  should  bare  been  given  for  blm. 

The  only  questlona  of  law  upon  whlQh  the 
rights  of  tbe  parties  to  this  record  depend 
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uq:  First  Did  this  property  pass  under  the 
wfU  of  John  Blakeney?  Second.  Did  plain- 
tiff take  under  that  will  as  a  remainderman? 
Third.  Was  hla  right  of  possession  postponed 
until  the  4tb  day  of  May,  1906,  so  that  the 
statute  of  llmltattons  of  10  years  does  not 
bar  hla  action?  All  of  these  may  be  re- 
duced to  one — Was  defendant's  possession, 
or  that  of  those  under  whom  he  claims,  ad- 
verse to  plaintiff?  This  questloD  can  and 
must  be  answered  alone  upon  a  proper  con- 
struction of  the  will  of  John  Blakeney,  who 
Is  concluslTely  shown  to  have  been  the  own- 
er at  his  death  in  1862.  This  property  was 
not  spedflcally  mentioned  in  the  will  as 
was  other  property,  both  real  and  personal, 
for  the  reason  that  the  testator  did  not  own 
this  land  at  the  making  of  the  will;  but 
subsequently  he  sold  that  devised,  and  pur- 
chased this,  which  he  owned  at  his  death. 
The  property  mentioned  In  the  will,  real  and 
personal,  was  given  one  half  to  Polly,  the 
wife  of  the  testator  and  grandmother  of 
plaintiff,  for  her  life  only,  and  the  other 
half  was  given  In  trust  during  the  lives  and 
to  the  survivor  of  Robert  and  Nancy  Blake- 
D^,  the  only  son,  and  daughter-in-law  of 
the  testator,  said  Robert  being  the  father  of 
plaintiff,  and  the  remainder  of  the  whole  was 
devised  to  testator's  grandchildren,  the  chil- 
dren of  Robert,  his  only  son  or  child.  While 
the  will  Is  unusually  lengthy,  this,  we  think. 
Is  clearly  the  Intent  and  meaning  of  the 
testator.  PoUy  survived  the  t^tator,  and 
died  a  few  years  after  the  War.  Nancy,  the 
daughter-in-law,  died  before  the  testator,  and 
Robert  married  again.  The  plaintiff  Is  a 
son  of  the  second  wife  of  Robert,  and  was 
bom  In  1866,  four  years  after  the  death  of 
the  testator,  but  before  the  falling  In  or  ter- 
mination of  either  of  the  life  estates.  There 
were,  however,  grandchildren  living  at  the 
death  of  the  testator.  The  death  of  the 
survivor  of  the  life  tenants  was  the  date 
which  determined  the  grandchildroi  who 
should  take  under  the  will. 

The  will  contained  a  lealduarr  «lauB^ 
which  is  as  follows: 

"The  residue  of  my  property  <lf  any)  is  to 
be  divided  into  equal  parts,  one  half  to  go  to 
my  said  wife  a«d  the  other  half  to  my  said 
trustees  to  be  held  as  a  portion  of  the  trust 
estate.  If,  however,  the  said  residue  or 
any  portion  thereof  consiste  of  money,  the 
whole  of  it  is  to  go  to  my  wife." 

The  tenth  and  twelfth  clauses  of  the  will 
are  as  follows: 

"lOth.  I  hereby  declare  it  to  be  my  desire 
In  bequeathli^  and  devising  the  property  In 
the  foregoing  items  to  protect  my  son  and 
hla  wiie  and  bis  children  agalust  any  act  of 
imprudence  on  his  part  and  also  and  acci- 
dent which  may  befall  him  hereafter." 

"12th.  After  the  termlnntlon  of  the  life 
estate  of  my  wife  In  the  property  before  be- 
queathed &  devise  to  her.  It  is  my  will  aud 
the  tnistee  then  to  be  appointed  by  my  said 
son  and  bis  wlf^  is  hereby  directed  to  take 


pooBoaslon  of  Qie  tame  (Beal  and  Personal) 
and  to  hold  and  use  and  employ  the  same 
as  a  portion  of  the  tnut  eetate  created  In 
Item  nine  of  this  my  will,  and  upon  the 
death  of  my  said  son  and  his  wife,  the  same 
is  to  be  equally  divided  among  the  children 
of  my  said  son — provided  however  any  oth- 
er child  or  children  shall  be  bom  to  my  said 
son,  I  hereby  direct,  said  trustee  out  of  the 
negroes  or  their  Increase  in  this  Item  mm- 
tioned  (after  the  death  of  my  wife  and  be- 
fore the  division  among  my  grandchildren) 
to  give  and  deliver  to  such  child  or  children 
which  may  hereafter  be  born  each  a  negro 
about  equal  in  value  to  the  average  value 
to  the  negroes  speciflcally  l^ven  to"  my 
Grandchildren.  So  as  to  make  the  final  di- 
vision of  my  property  among  my  Grandchil- 
dren as  nearly  equal  as  possible." 

Wills  speak  only  from  the  death  of  the 
testator,  and  must  be  construed  as  they 
would  have  been  construed  at  the  moment  of 
death,  and  without  r^rd  to  the  consequen- 
ces resulting  from  subsequent  events,  which 
were  probably  not  foreseen  or  anticipated  at 
the  making  of  the  will.  Taylor  v.  Harwell, 
65  Ala.  1.  We  therefore  conclude  that  from 
the  whole  will  it  clearly  appears  that  it  was 
the  testator's  intention  to  give  <me-half  of 
all  his  real  property  to  his  wife,  Polly,  for 
life  only,  to  create  a  trust  in  the  other  half 
of  his  real  estate  for  Robert  H.  Blak^ey 
and  his  family,  during  the  life  of  said  son, 
provided  Bald  Robert  survived  his  wife,  Nan- 
cy, and  for  and  during  the  life  of  Robert  If 
his  wife  Nancy  survived  him;  that,  if  said 
Nancy  survived  Robert,  she  was  to  )iave 
said  one-half  for  the  support  of  herself  and 
children  during  her  life;  that,  after  the 
termination  of  these  life  estates  in  said  real 
estate,  all  of  the  real  estate  should  go  to  the 
children  of  Robert  who  were  living  at  the 
death  of  the  testator  and  at  the  death  of 
said  Robert,  and  any  who  had  lived  between 
the  death  of  the  testator  and  the  death 
of  Robert;  that  after  the  death  of  Robert 
H.  Blakeney,  and  not  until  then,  the  proper- 
ty was  to  be  divided  equally  between  the 
testator's  grandchildren,  the  children  of 
Robert.  Under  the  provisions  of  the  will 
Poily  and  the  trustee  for  Robert  took  life 
estates  in  all  the  testator's  real  property, 
with  a  vested  remainder  in  the.  testator's 
grandchildren  In  esse  at  testator's  death,  in 
possession,  only  after  the  deaths  of  P<^ly  and 
Robert,  which  remainder  would  open  up  to 
let  In  after-born  children  of  Robert  as  th^ 
should  or  might  come  in  esse.  Glndrat  t. 
Western  Railway  of  Ala.,  96  Ala,  162,  11 
South.  S72,  19  li.  K.  A.  839;  Smaw  v.  Tonuff, 
IW  Aia.  533,  20  South.  370;  Watson  v.  Wil- 
liamson, 129  A)a.  862,  SO  South.  281;  Flndley 
V.  Hili,  133  Aia.  229,  32  South.  497;  Acree 
V.  Daboey,  183  Ala.  487,  32  South.  127. 
Under  the  evidence  in  this  case,  the  estate 
became  vested  in  the  youngest  child  of  Rob> 
ert  ill  the  year  1870.  The  will  was  executed 
in  18G(J,  and  Is  governed  by  the  Code  of  1853^ 
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The  interest  of  the  plalotUF  and  of  Buch 
cbUdren  as  were  not  In  esse  at  testator's 
death  was  contingent,  bot  onder  the  law 
they  took,  while  not  In  esse,  by  way  of 
executory  devise.  Code  1S52,  S  1301.  It 
therefore  follows  that  life  estates  or  inters 
eets  In  these  particular  lands  were  by  the 
will  of  John  Blakeney  granted  to  his  wife, 
his  son,  and  his  son's  wife,  daring  their 
llres,  and  to  the  survivor,  with  remainder 
to  the  children  of  Robert  All  the  life  ten- 
ants being  dead,  and  the  survivor  having 
died  less  than  a  year  before  suit  was  brought 
by  the  remainderman,  It  follows  that  plain- 
tiff was  entitled  to  recover.  We  do  not  now 
attempt  to  decide  the  respective  interest 
which  the  plaintiff  or  the  other  grandchil- 
dren or  their  descendants  will  take  under 
this  will,  as  that  Is  not  before  us.  It  ap- 
pears that  there  are  other  grandchildren 
who  take  as  tenants  in  common  with  plain- 
tiff; but  as  against  this  defendant,  under 
the  facts  of  this  case,  the  plaintiff  was  en- 
titled to  recover  the  whole,  and  tbe  court 
erred  in  giving  the  afflnnative  for  defendant 
If  there  could  be  any  doubt  as  to  tbe  fore- 
going conclusions,  we  think  they  are  made 
certain  by  the  following  statutes  and  for 
the  following  reasons:  Section  1692  of  the 
Code  of  1852  (Code  190T,  f  6156)  provides: 
'*BTery  devise  made  by  a  testator  in  ex- 
press tenoB  of  all  his  real  estate,  or  in  any 
other  terms  denoting  his  intention  to  de- 
vise all  his  real  property,  must  be  construed 
to  para  all  the  real  estate  he  was  entitled 
to  devise,  at  the  time  of  his  death."  Sec- 
tion 1604  of  tbe  Code  of  1852  (Code  1907.  S 
6166)  provides:  "When  any  testator,  after 
having  executed  a  will  devising  any  real 
property,  afterwards  makes  a  conveyance  of 
his  Interest,  and  acquires  a  new  estate  there- 
in, such  new  estate  passes  by  bis  will  to  the 
person  to  whom  the  original  estate  or  inter- 
est was  devised;  unless  it  appears  from 
the  will,  or  the  instrument  conveying  the 
estate,  or  by  which  the  new  estate  was  ac- 
4inlred,  that  tbe  testator  int^ded  saCh  con- 
veyance to  oi>erate  as  a  revocation.'*  Sec- 
tion 1591  of  the  Code  of  1852  (Code  1907,  { 
6154)  reads  thus:  "Any  estate,  or  interest 
in  real  property,  devised  to  a  person,  or  cor- 
poration incapable  of  taking  descends  to  the 
nearest  of  kin  capable  of  taking;  or  if  he 
have  no  heirs  competent  to  take,  to  the 
residuary  devisee,  if  any  are  named  in  the 
will  capaUe  of  holding  such  estate  or  In- 
terests; otherwise,  to  the  husband  or  wife; 
otherwise  to  the  state."  Prior  to  the  stat- 
ute of  1887,  a  testator  could  only  devise 
lands  of  which  he  was  seised  or  owned  at 
the  date  of  his  will;  and  if  he  made  a  will 
and  devised  certain  real  estate  and  after- 
wards conveyed  it  away,  and  acquired  oth- 
er such  property,  such  other  lands  or  new 
Interests  did  not  pass  by  the  will,  but 
passed  as  In  case  of  intestacy.  This  rule  Is 
now  changed  by  statute.  So  now,  when  it 
hu  ben  aacertalned  that  a  testator  has 


devised  all  of  his  real  estate,  by  virtue  of 
tbe  statute  tbe  will  passes  all  the  lands 
owned  by  him  at  his  death,  according  to 
its  terms.  Just  as  it  before  passed  the  es- 
tate owned  at  the  date  of  making  his  will. 
1  Jar.  Wills  (5th  Am.  Ed.)  p.  608;  John- 
son T.  Hollfleld,  82  Ala.  129.  2  South.  7S3; 
Kelly  v.  Richardson,  100  Ala,  596,  597.  13 
South,  786.  "A  will  conv^  all  the  prop- 
erty owned  by  the  testator  at  his  death,  al- 
though between  tbe  execution  of  the  will 
and  the  death  of  the  testator,  the  property 
has  wholly  changed."  Succession  of  Marks, 
35  La.  Ann.  1054;  49  Cent  Dig.  S  1012,  p. 
1121.  "A  will  must  be  held  to  speak  from 
testator's  death,  and  whatever  estate  he 
then  possessed  must  be  held  to  pass  accord- 
ing to  Its  terms."  Henderson  r.  Ryan.  27 
Tex.  670;  40  Cent  Dig.  (  1009.  p.  1119  et 
seq.  Here  there  Is  an  express  devise  of  all 
the  real  estate  to  the  grandchildren  of  the 
testator  after  the  deaths  of  the  life  tenants, 
and  they  do  not  take  as  mere  residuary  leg- 
atees. Maybury  et  al.  v.  Qrady  et  al.,  67 
Ala.  153.  By  force  of  tbe  statute  (Code 
1852,  I  IS&Zi  all  tbe  real  estate  owned  at 
testator's  death  went  one  half  to  his  wife 
Individually  for  life,  and  tbe  other  half 
went  to  her,  as  trustee,  for  the  use  of 
Robert  H.  Blakeney  and  his  wife  during 
their  lives,  and  a  vested  remainder  In  the 
whole  of  it  to  the  children  of  Robert  who 
were  living  at  the  death  of  tbe  testator,  and 
a  contingent  remainder  in  the  whole  of  It, 
operating  by  way  of  executory  devises,  to 
any  after-bom  children  of  Robert  H.  Blake- 
ney. And,  even  If  the  wife  was  incapable 
of  holding  said  one-half  in  trust,  the  bene- 
ficial estate  granted  to  Robert  remained, 
and  Robert  took  a  life  estate  in  said  one- 
half  and  his  children  the  remainder,  and 
the  devise  did  not  lapse;  and,  if  any  estate 
or  interest  lapsed.  It  was  only  tbe  life  es- 
tate of  the  trustee,  and  it  passed  to  said  Rob- 
ert, and  not  the  fee,  for  that  had  been  de- 
vised to  the  grandchildren  by  way  of  vest- 
ed remainders  and  executory  devises,  and 
no  trustee  was  necessary  to  support  their 
estates.  Glndrat  v.  Western  Railway  of 
Alabama,  06  Ala.  165-138,  11  South.  19 
*L.  R.  A.  839.  And,  again,  "It  is  a  maxim  of 
equity  that  no  trust  can  be  permitted  to  fall 
for  lack  of  a  trustee,  and  courts  of  equity 
have  full  authority  to  supply  any  lack  of 
this  character."  Whit^ead  v.  Whitehead, 
142  Ala.  165,  87  South.  929.  The  will  was 
properly  recorded  before  Ave  years'  posses- 
sion by  the  life  tenants.  Cod«  1852.  |  1290 
(Code  1907,  I  8385)  i  Sheridan  v.  Schimpf, 
120  Ala.  476,  24  South.  940.  No  acts  of  the 
life  tenants  allowing  adverse  possession  could 
defeat  the  remainders  In  this  case.  Code 
1852,  {  1306.  Recording  of  the  trust  will 
was  notice  to  tbe  world  of  the  terms  of  the 
trust  Code  1852^  {  1322;  Sheridan  v. 
Schimpf,  supra;  Marx  v.  Clisby,  126  Ala. 
114,  28  South,  888.  The  children  ot  Robert 
H.  Blakeney  being  vested  remaindermen  and 
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conUogent  remaindermen  by  way  of  ezecn- 
tory  devises  from  and  after  tbe  death  of 
J(din  Blakeney,  tbe  testator,  there  was  nev- 
er a  moment  of  time  during  the  period  frcHn 
the  testator's,  death  In  1862  until  the  death 
of  Robert  H.  Blakeney  In  May,  1908,  when 
the  statute  of  limitations  could  begin  to 
run.  Glndrat  v.  Western  Railway  of  Ala- 
bama. 90  Ala.  165-168,  11  South.  372,  ^9  I* 
R,  A.  839;  LecroLx  t.  Malone,  15T  Ala.  434. 
47  South.  725;  Edwards  t.  Bender,  121 
Ala.  77,  25  South,  1010;  Pope  v.  Pickett,  65 
Ala.  487;  Pickett  v.  Pope,  74  Ala.  122;  Bass 
r.  Bass.  88  Ala.  408,  7  South.  243;  Flodley 
V.  Hill,  133  Ala.  229,  32  South.  497:  Mc- 
Mlcbael  T.  Craig,  105  Ala.  382.  16  South. 
883;  Robinson  v.  Allison,  124  Ala.  S25,  27 
Sonth.  461 ;  Washington,  Adm'r,  v.  Norwood, 
128  Ala.  383,  30  South.  405;  Stiff  t.  Cobb. 
126  Ala.  387,  28  South.  402,  85  Am.  St  Rep. 
38;  20  Amer.  &  Bng.  Ency.  Law  (lat  Ed.) 
pp.  913-914. 

In  this  case,  1^  Tlrtne  of  the  statutes,  the 
after«cqulred  property  passes  under  tbe 
spedflc  devises  as  well  as  under  the  residu- 
ary devises,  and  ft  Is  not  necessary  to  have 
a  residuary  clause  in  will  In  order  to  pass 
after-acquired  property.  The  devisees  being 
the  same  identlca]  persons  in  both  the  spe- 
ciQc  clauses  and  the  residuary  clause,  and 
the  testator's  Intention  being  clear  to  devise 
the  fee  in  all  his  real  estate  to  the  children 
of  Robert,  the  fee  to  this  after-acquired  real 
property  passed  to  tbe  plaintiff  and  other 
children  of  Robert  H.  Blakeney.  It  Is  clear 
from  tbe  entire  will  that  the  testator  intend- 
ed all  his  real  estate  to  go  to  his  grandchil- 
dren, share  and  share  alike,  after  the  deaths 
of  Polly,  Robert,  and  Robert's  wife,  the  re- 
siduary devisees  as  well  as  tbe  specific,  for 
in  the  twelfth  clause  of  tbe  will  occurs  tbe 
following:  "Upon  the  death  of  my  said  son 
and  his  wife,  the  same  is  to  be  equally  di- 
vided among  the  children  of  my  said  son, 
provided,  etc.  (giving  after-born  children  a 
negro  apiece)  so  as  to  make  the  final  divi- 
sion of  my  property  among  my  grandchil- 
dren as  nearly  equal  as  possible."  He  does 
not  say,  division  of  property  "devised  In  the 
foregoing  items,"  as  he  does  In  clause  10 
and  other  clauses  of  the  will,  but  refers  to* 
the  division  finally  of  all  his  property  de- 
vised in  the  entire  will. 

The  plaintiff  was  entitled  to  the  afBrma- 
tlve  charge  as  requested. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  SIMPSON  and 
McCLEIiLAN.  JJ.,  concur. 


McWHORTEB  v.  LOWNDES  COUNTT. 

(Supreme  Court  of  Alabama.    June  7,  1910.) 

Statutes  (5  76*)  —  Genebai.  and  Special 
Acts— Local  Acrs—VAUDmr. 

Owing  to  tbe  previous  existence  of  Oen. 
Acts  1903,  pp.  307,  414,  conferring  authority 


upon  the  county  commlsslobers  to  levy  special 
taxes  for  the  construction  of  public  roads,  etc« 
tbe  act  (Loe.  Acts  1907,  p.  684),  being  a  local 
act  and  providing  for  the  same  thing,  U  uncon- 
stitutional as  being  contra^  to  Const  1901,  { 
105,  providing  that  no  local  law,  except  a  law 
fixing  the  time  for  holding  courts,  shall  be 
enacted  in  any  case  which  Is  provided  fbr  by 
general  law. 

[Ed.  Note.— Fbr  other  eases,  see  SCatates, 
Cent  Dig.  f  78;  Dec.  Dig.  1  76.*] 

Appeal  from  Circuit  Court,  Lowndes  Coun- 
ty; J.  C.  Richardson,  Judge. 

Action  by  R.  S.  McWhorter  against  Lown- 
des County.  Judgment  for  defendant  and 
plaintiff  appeals.    Reversed  and  remanded. 

Tyson,  Wilson  &  Martin,  for  appellant  R. 
L.  OoldamlOL  and  A.  Scott  Sayre,  for  appel- 
lee. 

EVANS,  J.  This  Is  a  aoit  by  Et  S.  Mc- 
WhortOT  against  Lowndes  county  to  recov«: 
certain  mon^  paid  by  said  B.  8.  UcWhort- 
er  to  tbe  tax  collector  of  Lowndea  county 
during  the  years  1908  and  1909^  by  Tlrtne  of 
an  assessment  made  under  the  provisions  of 
an  act  entitled  "An  act  tor  the  Improrement 
of  the  public  roads  of  Lowndes  oountT,"  ap- 
proved Angnst  2,  1907.  See  Loc.  Acts  1907, 
p.  684. 

The  contention  of  tbe  plaintlfl  below,  ap- 
pellant hare»  is  that  the  act  above  mentioned 
Is  unconstitutional  and  void,  for  the  reason 
that  tbe  said  statute  is  a  load  on^  and  that 
at  the  time  of  ita  passage  there  were  two 
general  laws  conferring  authority  nptm  the 
court  of  county  commissioners  or  other  gov- 
erning body  of  like  JurlsdlctlfHi,  to  levy  and 
collect  special  taxes  for  the  erection,  con- 
structlan,  or  maintenance  of  public  bnlldings, 
bridges,  or  roads,  not  to  exceed  one-fonrtb  of 
1  per  cent  to  be  applied  exdnalv^  fbr  the 
purposes  for  which  they  are  so  levied,  col- 
lected, eta  (Gen.  Acts  1903,  ro.  307  and  414); 
and  that  such  general  laws  being  In  exlstmoe 
at  tbe  time  of  the  passage  of  the  local  law 
assailed,  and  conferring  Jurisdiction  upon  the 
board  of  revenue  of  Lowndee  counQ'  to  levy 
tbe  tax  that  was  levied  under  the  l^Slatlve 
act  nndw  consideration;  tbat  said  local  act 
was  In  Tl<dation  of  sectlcm  ICS  of  the  Consti- 
tution, which  provides  tbat  "No  special,  pri- 
vate or  local  law,  except  a  law  fixing  tlw 
time  of  holding  courts,  shall  be  oiacted  In 
any  case  which  Is  provided  f or  bj  a  genual 
law,  or  when  tbe  relief  soogbt  can  be  given 
by  any  court  of  tbis  state;  and  tbe  conrts, 
and  not  tbe  Legislator^  shall  judge  as  to 
whether  the  matter  of  nld  law  Is  provided 
for  by  a  general  law,  and  as  to  whether  the 
reli^  sought  can  be  given  by  any  court ;  nor 
shall  the  Legislature  indirectly  enact  any 
such  special,  private,  or  local  law  by  tbe  par- 
tial repeal  of  a  general  law." 

The  constitutionality  of  tbe  act  In  question 
has  already  been  passed  upon  by  this  court 
In  the  case  of  Joseph  Norwood  v.  Robert  L. 
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Goldsmith,  as  treasurer  of  Lowndes  county 
(recently  banded  down)  50  SoutlL  394.  It 
was  b^d  lo  be  unconstitutional  and  void,  as 
violative  of  said  section  106  of  tbe  Oonstlta- 
tlon. 

The  above  question  being  the  only  one  rais- 
ed by  the  assignment  of  error  and  the  argu- 
ment of  counsel,  uiran  the  authority  of  said 
case  of  Norwood  v.  Goldsmith,  the  said  local 
act,  under  and  by  virtue  of  which  the  assess- 
meaat  and  collection  of  the  tax  here  In  ques- 
tion was  made,  is  held  to  be  unconstitutional 
and  void.  We  therefore  hold  that  the  trial 
court  erred  In  giving  tbe  affirmative  charge 
asked  by  defendant,  and  In  refusing  to  give 
the  affirmative  charge  requested  by  plaintiff. 

Reversed  and  remanded. 

ANDBRSON,  HATFIELD,  and  SATRB, 
JJ..  concur. 


DAVIDSON  V.  STATE. 

(Supreme  Court  of  Alabama.    June  9,  1910.) 

Cbuinal  Law  (|  789*)— iNSTBUonoNa— Rea- 
sonable Doubt. 

In  a  proBecution  for  homicide.  It  was  er- 
ror to  refiue  to  charge  that  If,  on  conslderatioo 
of  all  the  evidence,  the  ;ury  had  a  roiaonable 
doubt  of  defendant's  guilt,  arising  out  of  any 
part  of  the  testimony,  they  should  6nd  b!m  not 
guilty. 

IBd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1846-1849.  1904-1922;  Dee. 
Dig.  S  789.*] 

Appeal  from  Law  and  Equity  Court;  Walk- 
er County;  T.  L.  Sowel],  Judge. 

Griffin  Davidson  was  convicted'  of  murder 
In  the  second  degree,  and  he  appeals.  Re- 
versed and  remanded. 

L^th  &  Onnn  and  L^  D.  Gray,  for  appe- 
lant Alexander  H.  Garbw,  Atty.  (Sen.,  for 
tbe  State. 

MAYFIBLD,  J.  This  case  must  be  revers- 
ed for  the  refusal  of  the  trial  court  to  give 
charge  H  as  It  was  requested  by  the  defend- 
ant The  charge  was:  *^e  court  charges 
the  jury  that  If,  upon  consideration  of  all 
the  evidence,  they  have  a  reasonable  doubt  of 
defendant's  guilt  arising  out  of  any  part  of 
the  testimony,  they  must  find  the  defendant 
not  guilty."  This  chai^  has  time  and  again 
been  held  proper,  and  many  cases  have  be^ 
reversed  by  this  court  because  It  was  refus- 
ed at  the  request  of  the  defendant  As  has 
been  ottm.  decided  by  this  court  it  asserts  a 
correct  legal  proi)ositlon,  and  of  necessity  la 
apt  In  most  If  not  In  all,  criminal  trials,  and 
conld  hardly  be  abstract  in  any  criminal  case. 

As  was  pointed  out  by  Chief  Justice  Stone, 
In  Hurd's  Case,  94  Ala.  100,  10  South.  528 
(the  first  80  aa  we  are  aware,  that  was 
reversed  for  the  refusal  of  this  charge),  tbe 
charge  does  not  single  out  a  part  of  the  evi- 
dence and  request  a  verdict  upon  that  part 
It  hypotbeelzea  a  nmslderation  of  all  the 


evidence,  and  a  failure  of  all  to  produce  con- 
viction of  guilt.  If  the  Jury  entertain  a  rea- 
sonable doubt  of  the  defendant's  guilt  after 
considering  all  tbe  evidence,  it  is  tbelr  duty 
to  acquit  though  the  doubt  arises  from  a 
part  only  of  the  evidence.  "It  Is  certainly 
the  duty  of  the  jury,  in  pronouncing  on  Issues 
sulmiitted  to  them,  to  consider  and  weigh  all 
tbe  testimony  in  tbe  case.  This  does  not 
mean  that  all,  or  any  part  of  It  shall  be  be- 
lieved. The  law  exacts  no  such  rule  as  that. 
It  must  be  considered,  and  given  such  weight 
as  the  manner  of  giving  it  In  its  intrinsic 
nature  and  the  other  testimony  In  the  cause 
entitle  it  to.  This  much,  and  nothing  more. 
This  the  jury  must  and  will  do,  as  the  only 
way  of  performing  their  highest,  sworn  duty 
of  rendering  a  true  verdict  according  to  the 
evidence."  Hurd  v.  State,  94  Ala.  101,  10 
South.  528.  Hurd's  Case  has  been  followed 
and  reaffirmed  in  many  cases,  among  which 
may  be  cited  the  following:  Walker's  Casf, 
117  Ala.  55,  23  South.  149 ;  Ridtlle  v.  Webb, 
110  Ala.  604,  18  South.  323;  Miller  v.  State, 
107  Ala.  58,  19  South.  37;  Prince  v.  State, 
100  Ala.  146,  14  Soutb.  409,  46  Am.  St  Rep. 
28;  Forney  v.  State,  98  Ala.  21,  13  South. 
540;  Williams  v.  State,  129  Ala.  659,  30 
South.  910;  Hale  v.  State,  122  Ala.  85,  20 
South.  236. 

The  other  chaises  refused  to  defendant 
were  properly  refused.  Some  were  argumen- 
tative, some  requested  a  verdict  based  upon 
a  part  of  the  evidence  only,  some  invaded  the 
province  of  tbe  lurv.  some  were  abstract, 
some  were  In  bad  form,  some  did  not  stnt- 
any  correct  proposition  of  law,  and  some  had 
duplicates  among  the  given  chaises  requested 
by  defendant 

As  the  case  must  be  reversed  on  account  of 
charge  H,  and  as  the  other  questions  may  not 
arise  on  anoth^  trial,  it  would  subserve  no 
useful  purpose  to  discuss  them  In  this  opin- 
ion. 

Reversed  and  remanded. 

SIMPSON,  McCLELLAN,  and  EVANS,  JX, 
concar. 


SLOSS-SHBFFIELD  STEEL  &  IRON  CO. 
v.  MARYLAND  CASUAI/TY  CO. 

(Supreme  Court  of  Alabama.    June  9,  1910.) 

1.  DiscovKBT  A  19*)  — Bux— Right  to  Rx- 

UEF. . 

A  bill  by  a  casualty  company  alleging  that 
it  had  a  llabilltj;  insurance  contract  with  de- 
fendant corporation,  the  premiums  of  which 
were  based  on  the  number  of  defendant's  em- 
ployes, and  providit^  that  complainant  should 
be  entitled  at  all  reasonable  times  to  inspect  de- 
fendant's books.  BO  far  as  they  related  to  tbe 
number  of  employfie  and  the  amount  of  wages 
paid,  and  that  It  the  wages  actually  paid  dur- 
ing the  insurance  term  exceeded  the  sum  stated 
in  the  estimate,  insured  would  pay  the  addition- 
al premiums  earned  by  reason  of  tbe  excess, 
that  it  had  applied  to  defendant  for  an  inspec- 
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don  of  Iti  iMoks,  whidi  bad  been  refused,  and 

prayed  an  order  for  diBcoverj  and  ao  accounting 
to  ascertain  the  premiums  due,  sufficiently,  allow- 
ed that  complainant  had  no  adequate  remedy  at 
law,  and  was  not  demurrable  for  want  of  equity. 

LEd.  Note!— For  other  cases,  see  Discovery, 
Osnt.  Dig.  H  20-36;  Dee.  Dig.  f  19.*] 

2.  BOTTTTT  (f  313*)— BlIJ>-QUAIJFICATtOW. 

Wbera  a  bill  prayed  for  discovery  and  an 
accounting  to  ascertain  tbe  premiums  to  be 
paid  on  an  employer's  liability  policy,  it  was 
not  for  discovery  only,  and  was,  theiemre,  not 
required  to  be  swoni  to. 

[Ea.  Note^Fbr  otber  cases,  see  Bqnlty,  Ont 
Dig.  ii  614.  616,  620;  Dec.  Dig.  |  818.*] 
8.  Bqditt  (I  41*}— DisuiBSAi^FAituBB  or 

Disco  VBET— Want  of  E}quitt. 

Discovery  cannot  be  used  as  a  mere  pretext 
for  bringing  a  common-law  action  In  a  court  of 
chancery,  and,  if  the  discoveir  in  such  a  case 
foils,  the  suit  should  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  E^qulty,  Cent 
Dig.  §S  U6-118;  Dec  Dig.  j  41.»] 

4.  Discovert  ((  8*)— E}qunT  Jwamonos— 

Statutort  Discovert. 

Chancery  Jurisdiction  of  discovery  is  not 
alFected  by  the  statutory  diecovery  by  interrog^ 
atorles  to  tbe  adverse  party ;  the  remedies  be- 
ing cumulative. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent.  Dig.  »  3,  4;  Dec  Dig.  S  3.*] 

D.  DiecovEBT  (I  8*)  — Examination  of  Ad- 
verse Parit—Scope. 

In  a  proceedit^  for  discovery,  a  party  may 
not  be  compelled  to  fumleb  against  himself  tes- 
timony tending  to  ciHtvict  him  of  a  violation  of 
tbe  criminal  taw,  or  to  subject  him  to  a  penal- 
ty or  forfeituxe,  nor  to  testify  to  communica- 
tions between  htm  and  bis  attorney  relating  to 
the  matters  In  suit;  nor  can  a  public  officer  be 
compelled  to  testify  to  facts,  publication  of 
which  would  be  prejudicial  to  the  conuinnity, 
but  with  these  exceptions,  tlie  party  may  be 
compelled  to  discover  on  oath  every  fact  and 
circumstance  within  his  knowledge,  informa- 
tion, or  belief  relating  to  the  issues,  and  to  pro- 
duce and  allow  his  adversary  to  inspect  and 
copy  every  document  in  his  poaaeasion  material 
to  the  adversary's  case. 

[Ed.  Note.— For  other  cases,  see  DiseoTerr, 
Cent  Dig.  SI  8,     11,  12,  18;  Dee.  Dig.  |  &•] 

&  COBPORATIONS  (|  672*)— POBETGN  CORPO- 
RA HONS— ACTIONS— PUCAD  IN  0 — Compliance 
WITH  State  Laws. 

An  allegation  in  a  foreign  corporation's 
bill  that  at  the  time  of  making  tbe  contract  In 
question,  and  continuously  eince  that  time,  and 
at  the  filing  of  the  suit,  it  had  been  duly  quali- 
fied to  transact  business  in  Alabama  in  accord- 
ance with  the  statutes  of  that  state  prescribing 
the  conditions  on  which  a  foreign  corporation 
might  do  business  therein,  sufficiently  alleged 
that  complainant  had  complied  with  tbe  Ala- 
bama laws  as  to  the  right  foreign  corpora- 
tions to  do  business  there. 

[Bd.  Note.— For  other  cases,  see  Oorporaticmi, 
Oent  Dig.  U  2646-2649;  Dea  Dig.  |  672.*] 

Appeal  from  Chancery  Court,  Jefferson 
County;   A.  H.  Benn^^  Chancellor. 

Bill  by  the  Maryland  Casnalty  Company 
against  tbe  Sloss-Sheffleld  Ste«l  &  Iron  Com- 
pany. From  an  order  overrullitg  demurrers 
to  the  bill,  defendant  aiveais.  Affirmed. 

TUlman,  Bradl^  ft  Morrovr,  tar  anMl- 
lant  Weattaerly  ft  Stokely.  for  ai^lee. 


UATFnOIiD,  J.  Appellee,  a  casnalty  In- 
sarance  company,  had  a  contract  of  insur- 
ance with  the  appellant  by  which  It  Insured 
appelant  against  loss  or  liability  to  its  em- 
ployte,  and  the  premiums  of  these  Insurance 
policies  were  based  upon  the  number  of  em- 
ployes engaged  by  appellant;  and  by  whldi 
It  was  provided  that  appellee  insurance  com- 
pany should  have  tbe  right  at  ail  reason- 
able times  to  Inspect  the  books  of  the  appe- 
lant corporation,  bo  far  as  they  related  to 
the  number  of  the  employes  and  to  the  wa- 
ges paid.  Said  contract  contained  also  the 
provlalcm  "that,  if  the  wages  actually  paid 
duriog  said  period  should  exceed  the  sum 
stated  In  said  estimate,  the  assured  should 
pay  tbe  additional  premium  earned  by  rea- 
son of  such  excess."  The  bill  la  to  obtain 
and  require  an  Inspection  of  the  books  of 
appellant  company  in  so  far  as  they  relate 
to  the  wages  of  Its  employes  covered  by  the 
contracts  of  Insurance,  and  an  order  for  an 
accotmtlng  to  ascertain  the  premiums  to  be 
paid  under  the  contracts  of  Insurance,  In  ac- 
cordance with  the  provisions  of  the  Insur- 
ance policies.  The  bill  alleges  a  failure  and 
refusal  on  the  part  of  respondent  to  comply 
with  the  contract,  as  to  the  inspectlim  of  the 
books,  and  oth^  provisions.  The  respond- 
ent demurred  to  tbe  blU,  assigning  various 
groands.  The  court  overmled  the  dmnr* 
ten,  and  from  that  decree  ttOm  appeal  ti 
prosecuted. 

Die  bill  certainly  oontainB  eguftr;  no 
other  adequate  rtilef  Is  aTaUlng.  Tbe  In- 
formation necessary  to  the  Btatlng  oC  ttie 
account  is  excltiBively  with  respondent,  and 
can  be  bad  In  no  other,  way  than  by  the  pro- 
duction of  its  books,  wlildi  It  contracted  to 
produce  for  Inspection,  and  which  are  ahowa 
to  be  the  sole  r^»ositcny  of  the  Infonnatloii 
neccmary  to  state  the  account,  or  to  ascw- 
tain  the  exact  amount  fit  tbe  preminms  doa 
The  bill  is  not  one  for  discovery  onlr,  and 
therefore  it  was  not  necessary  that  It  be 
sworn  b».  Bsmberg  t.  Bates,  9S  Ala.  6291, 
18  South.  SS7. 

It  was  said  by  caiief  Justice  Harsliall.  hi 
the  ease  of  Russell  ▼.  GlaEfe,  7  CnnOif  68^ 
3  U  Bd.  271:  'That  if  certain  ftecta,  eesen- 
tlal  to  the  molta  of  a  dalm  pnrdy  legaU  be 
exdnsively  within  tbe  knowledge  of  the  par* 
ty  against  whom  that  dalm  Is  aasoted.  he 
may  be  required,  in  a  court  of  dianctty,  to 
disclose  those  facts;  and  the  court;  being 
thus  righfly  tn  possessim  of  0x9  causa,  wlU 
proceed  to  determine  the  wlude  matter  la 
controrersy."  But  this  role  is  of  course  sob- 
ject  to  the  llmitatlmi  that  tbe  discorar  can- 
not be  used  as  a  mere  pretext  for  bringing 
a  conunon-law  acti<m  in  a  court  of  duncMj; 
and  if  tbe  discovery  Mis  the  sntt  dundd  be 
dismissed.  This  court  has  qpoken  as  follorn 
with  r^rd  to  this  role:  ''While  tbe  for^ 
Ing  has  bean  dlsttncttvely  called  the  Amerl- 
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can  doctrine,  tbe  best-conBidered  casei  do 
not  i^ard  dlscorery  ae  the  Independent 
•ource  of  equitable  Jnrladlctlon  to  grant  re- 
lief. In  raqract  to  a  matter  of  purely  legal 
oognlsanoe,  In  a  eolt  fOr  dleoorery  and  re- 
lief. In  each  anlt,  tbe  dlecorerr  la  Inci- 
dental, and  may  be  the  occaalon  fbr  the  ez- 
erdee  of  Uie  Jnrtadlctlctti.*'  Ta.  &  Ala.,  et&. 
Oo.  T.  Hale.  98  Ala.  64S.  9  South.  2B6. 

Mr.  Pomeroy,  epeaking  of  the  aame  mle* 
whldi  he  calle  the  American  doctrine,  eaye: 
*rrhe  so^lled  American  doctrine  conoembig 
the  eflfect  of  dlaooTor  upon  the  egnltaUe 
Jarisdlctltm  la  thns  practically  aa  followa: 
Whenevw  in  a  controTeny  pnrdy  legal,  de- 
pendiitf  upon  1^1  intweete  and  prbnary 
rights  of  the  platnUff,  and  aeeikiDg  to  ob- 
tain final  rellefi  whidi  are  whtdly  legal, 
the  plaintiff  prays  for  a  dlscorery  as  a  pre- 
liminary rdlef,  and  alleges  and  proves  that 
audi  dlBcoTory  is  abeolntely  essential  to  the 
mainteoance  of  his  cont«itlon— that  he  Is 
utterly  nnable  to  establish  the  tesnes  on  his 
part  by  testlmray  of  witnesses,  or  any 
other  kind  ftf  eridoice  admissible  In  courts 
of  law— BO  that  an  action  at  law  is  utterly 
Impracticably  ttien  the  conrt  of  equity,  hav- 
ing Jurisdiction  of  such  a  case  to  compd  a 
discovery,  acgnlres  a  Juristfction  over  It  for 
all  pnnxiees,  and  may  go  on  and  determine 
all  ae  Issues,  and  decree  full  and  final  re- 
lief, althons^  tbe  reUtf,  so  given  Is  of  the 
aame  kind  as  that  granted  by  the  courts  of 
law  In  similar  controversies." 

The  Jurisdiction  of  diancery  for  discovery 
la  not  affected  by  the  statutory  discovery  by 
Intem^ttHies  to  the  adverse  party;  that 
remedy  Is  only  cumulative. 

It  seems  that  tbe  real  source  of  equity 
Jurisdiction,  in  casea  like  this.  Is  the  inade- 
Qaacy  of  legal  remedies  when  discovery  or 
production  and  examination  of  books  Is  nec- 
essary. 

The  fallowing  anoted  maxima  and  proposi- 
tions tend  to  show  the  equity  of  the  bill  un- 
der  our  chancery  practicet  The  common 
law  laid  down  as  a  maxim  "N«no  tenetnr 
armare  adversarlum  snnm  contra  se;"  In 
furtherance  of  which  princlfde  it  generally 
allowed  litigant  parties  to  conceal  fn»n  each 
other,  up  to  the  time  of  trial,  the  evidence 
on  which  they  meant  to  rdy,  and  would  not 
compd  either  of  tbera  to  sui^ly  the  other 
with  any  evidence,  parol  or  otherwise,  to 
assist  him  in  the  cmidnct  of  his  cause.  Best 
on  Bvtdence,  S  624 ;  1  Greenleaf  on  Brldence, 
I  820.  A  different  rale  grew  up  in  equity. 
Tbe  d^endant  there  was  obliged  to  anawer 
under  oath  the  all^atl(ms  of  the  bill,  and 
might  be  compiled  to  inodnce  for  Inspec- 
tlon  by  the  t^alntlff  docnmoits  that  were  in 
the  defendant's  posseeslm  and  control  and 
were  material  to  the  issues  lnv<Aved  In  the 
ndt  In  such  cases  the  discovery  was  ind- 
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dmit  to  the  equitable  relief  sought  But  It 
was  not  limited  to  the  issues  ariidng  In  suits 
in  equity.  *'Many  cases  existed  In  which  flie 
plaintiff  had  a  legal  title,  or  legsl  ri^t,  or 
was  pursuing  a  legal  remedy,  but  wher^  no 
redress  could  be  actually  obtained,  simply  be- 
cause the  j^lntUTs  evidmce  either  rested 
in  the  breast  of  the  defendant,  or  conalsted, 
in  whole  or  In  part,  ot  documents  In  the  de- 
fendant's possession.  Hence,  there  was  a 
failure  of  Justice  at  common  law,  and  hence 
there  arose  the  equitable  remedy  of  bills  for 
discovery,  whidi  was  made  use  of  simply 
for  the  purpoee  of  assisting  or  supplement- 
ing tiie  ^Bintiff*8  remedy  at  common  law." 
Blspham's  Dqnlty  (6th  Ed.)  |  657  ;  2  Sto- 
ry's Equity  Jnrlq>nidenoe,  H  1484.  14^;  1 
Pomeroy's  Equity  Jorimtrndmce,  H  IBli  305. 
The  law  excepted  from  tb»  testimony,  which 
a  party  might  be  oompdled  to  furnish 
against  himself  In  tikis  way,  testimony  tend- 
ing to  convict  him  of  a  violation  of  tbe  crim- 
inal law,  or  to  subject  taim  to  a  penalty  or 
forfeiture;  also  communications  between  him 
and  his  attorney  relating  to  the  matters  in 
suit,  and,  of  a  public  ofllcer.  testimony  a 
publication  of  wht<di  would  be  prejndlt^ 
to  the  community.  WltSi  these  exceptions,  a 
party  could  be  compelled  "to  discover  and 
set  forth  upon  oatti  every  fact  and  circum- 
stance within  hla  knowledge,  tnformatlon, 
or  belief,"  and  to  produce  and  allow  his  ad- 
versary to  inspect  and  copy  every  document 
In  the  party's  possession  material  to  the 
other's  case.  Adams'  Equity,  c.  1. 

The  same  principles  govern  In  the  practice 
as  to  discovery,  whether  It  be  invoked  tu 
aid  of  other  issues  iuTOlved  in  the  suit  in 
equity,  or  be  invoked  independently  in  aid 
of  an  action  at  law.  I^U  v.  Kennedy,  L. 
:  R.,  8  App.  Cas.  217 ;  Drake  v.  Drake,  S  Hare, 
;  625 ;  Wlgram's  Points  on  the  Law  of  Dis- 
covery, 123. 

It  Is  urged  that  the  bill  does  not  suffi- 
ciently allege  that  complainant  has  comi^led 
with  the  laws  of  this  state  as  to  the  right  of 
foreign  corporations  to  do  business  hera 
The  bin  alleges,  among  other  things,  "that 
at  the  time  of  making  and  entering  into  said 
contract,  and  continuously  since  that  time, 
and  at  tbe  time  ot  the  filing  of  this  suit.  It 
has  been  duly  qualified,  to  transact  business 
In  the  state  of  Alabama  in  accOTdance  with 
the  statute  of  this  state  prescribing  the  terms 
and  conditions  upon  which  a  foreign  corpo- 
ration may  do  business  In  Alabama."  This, 
we  think.  Is  sufficient. 

The  bill  contains  eqnl^,  and  was  not  sub- 
ject to  the  donurrer  interposed,  and  the  de- 
cree of  the  diancellor  la  affirmed. 

Afflrmed. 

SISfPSOK,  ANDEB80N,  and  SATRB.  JJ.. 
concur. 
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WEAVEM  T.  PEPPER  et  al. 
(Supreme  Conrt  of  Alabama.    May  19,  1910.) 

Appeal  from  Circuit  Court,  GhamberB  Coun- 
ty; S.  L.  Brewer,  Judge. 

Action  by  John  W.  Weaver,  by  his  n«t 
friend,  against  J.  D.  P^per  and  anotber. 
Judgmait  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

E.  M.  OllTer,  for  appellant  Strotber, 
Hlnes  ft  Fuller,  for  aKKlleea. 

MAYFIEELD,  J.  Tbis  case  IB  affirmed  on 
tbe  authority  of  Bryant  v.  Whiaenant,  52 
South.  G25,  to  tbe  effect  tbat  no  rtgbt  of  ac- 
tion la  sbown  by  the  complaint  or  evidmce. 
In  this  all  the  Justices  concur ;  but  the  writ- 
er thinks  tbat  the  case  ought  to  be  affirmed 
upon  other  grounds  and  for  other  reasons 
than  those  expressed  In  Bryant  v.  Whlamant, 
Bupra.  and  the  following  are  bis  views  upon 
tbe  case: 

This  action  Is  that  of  a  minor,  John  W. 
Weaver,  who  sues  by  his  father  as  next 
friend ;  and  Is  brought  against  J.  D.  Pepper, 
superintendent  of  the  public  school  at  Mill* 
town,  and  against  J.  D.  Denney,  chairman 
of  the  board  of  trustees  of  said  school,  and 
seeks  to  recover  fl,000  damages  for  the 
wrongful,  wanton,  and  malicious  act  of  the 
defendants  In  turning  plaintiff,  an  diglble 
pupU,  out  of  said  school. 

Tbe  first  count  of  tbe  complaint  Is  as  fol- 
lows: "The  plaintiff  claims  of  the  defendant 
one  thousand  dollars  damages,  for  this,  that 
on  or  about  November  18,  1907,  J.  D.  Pep- 
per was  the  teacher  In  charge  of  tbe  Mill- 
town  public  free  school  which  was  being 
taught  by  him  at  Milltown  in  the  school  dis- 
trict known  as  the  Milltown  High  School 
District  in  Chambers  county,  Ala.,  as  a  free 
public  sctaocd ;  that  the  said  defendant  J.  D. 
Demiey  was  the  then  acting  superintendent 
of  the  board  of  trustees  of  said  school  dis- 
trict ;  that  plaintiff  was  at  said  time  and  is 
now  a  bona  flde  resident  citizen  residing  with 
his  father,  J.  B.  Weaver,  within  said  school 
district;  that  be  was  then  and  Is  now  of 
the  school  age,  under  21  and  over  7  years 
of  age,  and  was  entitled  to  attend  and  be 
taught  in  said  public  school  free  of  charge; 
that  at  said  time  the  said  J.  D.  Pepper  was 
receiving  the  public  b(^oo1  funds  appropriat- 
ed and  set  apart  for  said  public  school; 
that  plaintiff  went  to  said  school  and  offered 
to  enter  same  as  a  pupil  to  be  taught  in  said 
school;  tbat  said  defendants  J.  D.  Pepper 
and  J-  D.  D^ney  without  any  good  cause  or 
excuse  did  turn  the  plaintiff  out  of  said 
school  when  he  offered  to  enter  same  and  re- 
fused him  admission  to  same — whereby  plain- 
tiff was  damaged  to  tbe  amount  of  one  thou- 
sand dollars  as  aforesaid,  hence  this  suit" 

The  other  counts  are  practically  the  same 
— a  statement  of  the  same  materlzd  facts  in 
slightly  different  language. 


It  Is  contended  by  tbe  ai^llant  that  tbe 
counts  each  stated  a  good  cause  of  action  by 
virtue  of  Acts  1900-01,  p.  2S92,  whicb,  among 
other  things,  provided  that  tbe  free  public 
schools  of  the  state  should  be  kept  open, 
absolutely  free  of  tuition  fee,  to  those  enti- 
tled to  share  in  the  distribution  of  the  nnn- 
mon  school  fund,  for  a  period  of  five  scbo- 
lastlc  months  In  each  scholastic  year.  It 
will  be  observed,  however,  that  neither  count 
sufficiently  states  a  cause  of  action  under 
this  statute.  It  is  not  averred  that  the  free 
public  schools  were  not  kept  opm  for  five 
months  during  each  year,  nor  Is  It  averred 
that  plaintiff  had  not  attended  such  schools 
for  five  months  daring  the  year  1907,  of 
which  he  complains.  Kor  is  it  shown  to  have 
been  tbe  duty  of  these  defendants  to  see  that 
such  schools  were  so  kept  open  and  to  allow 
the  plaintiff  to  attmd;  that  is,  it  does  not 
sufficiently  appear  that  these  defmdants 
owed  the  plaintiff  any  duty  under  the  stat- 
ute referred  to,  nor  that  they  have  denied 
him  any  right,  much  less  that  they  breached 
the  duty  enjoined  by  the  statute. 

Tbe  counts  do  all^e  that  plaintiff  was  a 
pupil  in  a  public  school,  and  that  the  de- 
fendants were,  respectively,  the  teacher  and 
the  superintendent  of  the  board  of  trustees 
'of  the  school,  and  that  they  wrongfully,  wan- 
tonly, and  maliciously  turned  plaintiff  out  of 
said  school  and  refused  him  admission  there- 
to. But,  as  before  stated,  the  counts  are  not 
sufficient  to  state  a  breach  of  duty  created 
by  virtue  of  this  statute;  because  it  is  not 
shown  that  these  were  the  officers  charged 
with  the  duty  of  enforcing  this  law.  More- 
over, it  is  not  sbown  that  plaintiff  had  not 
attended  such  school  for  at  least  five  months 
during  tbe  year  1907. 

Again,  this  statute  was  not  in  force  at  the 
time  of  the  alleged  commission  of  the  wrongs 
and  injuries  complained  of.  It  was  substi- 
tuted, if  not  r^:>ealed«  by  tbe  new  Constitu- 
tion of  1901,  and  subsequent  statutes,  whicli 
wrought  an  entire  change  of  this  provi^on 
of  the  school  law  of  the  state. 

The  Constitution  of  1901  {section  256)  re- 
quired, among  other  things  that  "the  public 
school  fund  shall  be  so  apportioned  to  tbe 
schools  In  the  districts  or  townships  in  the 
counties  as  to  provide,  as  nearly  as  practi- 
rable,  school  terms  of  equal  duration  in  such 
school  districts  or  townships."  To  «iforce 
this  and  other  constitutional  provisions,  the 
school  laws  of  tbe  state  were  changed  by 
new  and  complete  laws  which  of  necessity 
were  substituted  for  the  old.  To  conform  to 
the  above  constitutional  provision.  It  was,  of 
course,  impracticable  to  observe  the  old  laws, 
in  the  appropriation  of  the  school  funds,  and 
in  tbe  establishing  of  schools  and  tbe  terms 
thereof.  Tbe  acts  of  September  30,  1903 
(page  280),  July  17,  1907  (page  47^,  Septem- 
ber 26,  1903  (page  26^,  September  9,  1903 
(page  233),  and  of  rebroary  28*  1907  Cpac» 
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181),  wTougbt  an  flnttn  and  complete  change 
of  these  Mhool  lawa  Inclvdlog  the  one  on 
whldi  this  actton  la  baaed. 

Speaking  of  this  cbanga  wrought  In  tbe 
acfaool  laws  by  some  of  the  acts  above  men- 
tioned, tbU  oonrt,  ajwaklng  through  Simp- 
son, X,  says:  "The  act  of  1903  la  clearly  a  re- 
statement of  the  entire  law  on  tlie  subject 
of  the  redlstrlctlng  of  the  public  sdiools, 
and  In  regard  to  the  managemoit  and  con- 
trol of  the  same,  and  was  Intmded  to  set  np 
a  new  syitem,  so  that  whaterer  power  any 
acbool  officer  may  hare  on  these  subjects 
must  be  derived  from  this  act" 

The  complaint  therefore  falls  to  show  any 
breach  of  duty  on  the  part  of  defradanta  to- 
ward plaintiff,  and  falls  to  show  that  they 
did  not  have  the  right  to  do  all  that  they 
are  allied  to  have  done.  In  other  words, 
the  complaint  falls  to  show  that  the  defend- 
ants Improperly  or  unlawfully  denied  to  the 
plaintiff  any  rights  In  the  premises.  For 
aught  that  appears,  they  may  have  been 
properly  dls<^arglng  their  duties  In  carry- 
ing out  the  rules  and  Instructions  prescribed 
by  the  proper  authorities  in  the  premises, 
under  the  school  law  as  It  existed  at  tbe 
time  of  tbe  wrongs  complained  of.  Hie  prop- 
er officers  have  the  right  to  make  reasonable 
rules  and  regulations  for  tbe  conduct  and 
management  of  tbe  public  schools,  and  It 
was  the  duty  of  these  persons  or  officers  se- 
lected to  conduct  the  schools,  to  manage 
them  In  accordance  with  the  law  and  with 
tbe  reasonable  rules  so  provided. 

It  is  not  made  to  appear,  by  the  plead- 
ings or  the  proof  in  this  case,  that  these  de< 
fendants  violated  the  law  as  It  existed  then, 
or  brea<±ed  any  duty  lmi>08ed  upon  them  by 
law  or  contract  There  is  no  contention 
that  they  were  actuated  by  malice  or  were 
Kullty  of  negligence  in  the  premises ;  and  if 
any  mistake  was  made  or  Injury  done  It  pro- 
ceeded trom  error  of  Judgment  on  the  part 
of  tbe  officers  charged  by  law  with  the  duty 
of  arranging  and  providing  for  the  public 
schools,  and  the  defoidanta,  who  were  not 
officers,  were  only  obeying  such  orders  or 
rules  provided  the  proper  authorities.  In 
declining  or  falling  to  teach  plaintiff  when 
he  appeared  at  school. 

The  education  of  the  people  Is  regarded  as 
ft  matter  of  such  paramount  Importance  and 
of  so  mndi  public  concern,  that,  as  we  have 
aeWit  our  Constltatlon  haa  enjoliied  up<Hi  the 


LeglalatDxe  tbe  duty  of  prorldlng  a  system 
of  public  Bdiods,  and  has  provided  that  a 
certain  amount  of  taxes  or  public  revenues 
of  the  state  shall  be  applied  to  the  public 
school  fund  and  has  provided  bow  It  shall 
be  apportioned,  and  in  a  measure  how  and 
for  whst  porpOBes  only  it  shall  be  paid  out 
Arthde  14,  H  266-270^  of  the  state  OonsU- 
tntlon  of  1901. 

Tbeae  cmstltutlmal  provisions,  fw  tiie 
most  part^  can  only  be  made  etEectlve  ap- 
proiHdato  legislation,  which  Is  thna  proper- 
ly enjtdaed  iqKm  the  law-mskiiv  power  of 
the  state.  As  above  shown,  the  legislature 
has  provided  many  statutes  upon  the  sub- 
ject It  Is  to  be  regretted  that  the  laws  are 
constantly  changing  on  this  subject,  but  of 
course  the  dbangea  are  always  tboiught  1^ 
the  liCgislature  to  be  for  the  better,  and 
they  often  are.  These  laws  create  certain 
public  sdio<d  <Aoers,  and  enj<dn  upon  than 
certain  duties,  many  of  whldk  necessarily 
involve  tiia  axwdse  of  olBcial  Ascretion. 
and  when  so  acting  in  tiw  dlschargs  of  their 
official  duties,  as  to  matters  necessarily  with- 
in such  discretion,  if  flier  act  without  mal- 
ice, negUgenc^  or  intoitiflosl  wnm&  th^ 
are  not  reqpmsibto  for  erroneoua  dedstons 
or  errors  of  Judgment  upon  matters  ttau  sub- 
mitted to  their  official  Judgment  for  detov 
mination.  To  ludd  thou  liable  In  sudi  cases 
would  be  to  piulsh  them  tot  htmest  convio* 
tiona  and  ctmsdeptlous  ^tbrts  to  dlsdiaq;e 
fbeir  duty  in  p«fect  good  faith  and  without 
fraud  or  malice.  Their  dedslons  In  such 
matters  are  quasi  judicial,  and  they  are  pro- 
tected In  sn^  mattm  as  are  judicial  ot* 
teen.  Of  course,  unlike  judges,  all  of  ttieir 
acts  are  not  judicial,  but  It  is  only  of  those 
duties  and  acts  which  are  quasi  Judicial  and 
Invcdve  discretion,  that  we  are  now  speaking. 
Jenkins  v.  Waldron,  11  Johns.  114,  s.  c.  0 
Am.  Dea  8SD;  Wheeler  v.  Patterson.  1  N. 
H.  88,  8  Am.  Dec.  41;  Spear  v.  Gmnmlus, 
23  PldL  224.  84  Am.  Dec  63;  Donahue  t. 
Richards,  88  M&  879;  40.  Am.  Dec.  206. 

It  follows  that  there  was  no  liability  al- 
leged or  shown  the  proof,  and  the  only 
Judgment  was  tendered  tiiat  could  have  been 
rendered. 

Afflrnie& 

DOWDMX,  O.  X,  and  SIMPSON,  AN- 
DERSON, McGLELIiAN,  and  SATRB,  JJ, 
concur. 
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McKINNET  et  at  T.  (XmnSSTONBRS* 
COURT  OF  BIBB  COUNTT. 

(Supreme  Coart  of  Alabama.    Dec.  21,  1909. 
Rehearins  Denied  June  30,  1910.) 

1.  Appeal  and  Ebbob  836*)— Nonos— Snr- 

nClENCT— PAETI  ES. 

Where  the  certificate  of  appeal  from  a  joint 
Judgment  against  soTeral  persona,  recited  that 
^*H.  G.  M.  et  ala."  obtained  an  appeal  after 
jdviug  Becnritr  for  costs,  and  referred  to  "H. 
C.  M.  et  als.  as  plaintiffs,  and  the  notice  of 
appeal  recited  that  "H.  C.  M.  et  ala."  had  taken 
aa  appeal,  the  appeal  would  not  be  dismiased 
on  the  grmmd  Chat  it  was  taken  bjr  only  one  oC 
the  parties  againat  whom  the  Judgment  waa 
rendered. 

[Ed.  Note.— For  other  eaiea,  see  Appeal  and 
Brror.  Cent.  Dig.  1 1§64;  Dee.  Dig.  |  839.*] 

2.  OoUWriES  (8  53*)— COICMISBIONEBS'  COUBT^ 
JUBISDIOTJON  TO  BE  SHOWN  BT  ReCOBD. 

The  Gommiaaionen'  court,  in  exercising  the 
powers  conferred  hj  Gen.  Acts  190S,  p.  431, 
relating  to  elections  to  determine  wbetber  the 
stock  law  shall  be  enforced,  is  one  of  limited 
Jurisdiction,  and,  to  sustain  Its  acts,  its  record 
must  affirmatively  show  the  existence  of  the 
elements  essential  to  give  it  power  to  act. 

[Ed.  Note.— For  other  cases,  see  Counties^ 
Cent.  Dig.  fi|  66,  69;  Dec.  Dig.  i  63.*] 

8.  AuniALs  (S  BO*)— Stock  Law— Adoptioh- 
CouHtBsioKKBs'  Court  —  Jubisdictiok  — 
Petition. 

The  commissioners'  court  cannot  exercise 
ib»  power  conferred  by  Gen.  Acts  1^03,  p.  431, 
providing  for  the  ordering  of  an  election  to  de- 
termine whether  the  stock  law  shall  be  en< 
forced,  unless  a  petition  tor  an  election  Is  sign- 
ed by  a  majority  of  the  freeholders  described 
in  the  act,  and  an  order  for  an  election  which 
la  dilent  as  to  whether  the  petition  was  signed 
by  the  requisite  number  of  freeholders,  is  fatally 
defective. 

[Ed.  Note.— Ft)r  other  cases,  see  Animals^ 
Cent  Dig.  9S  149,  160;  Dec  Dig.  {  50.*] 

4.  Aniuals  (i  60*)- Stock  I*aw— Adoption— 

GOHuisaiONEBS'  Court— JuBisDicTiON. 
Where  the  commissioners'  court  exercising 
flie  power  conferred  by  Gen.  Acts  1003,  p.  431, 
made  an  order  reciting  that  it  appeared  to  the 
court  that  a  petition  for  an  election  to  de- 
termine whether  the  stock  law  shall  be  enforced, 
contained  more  than  a  majority  of  the  free- 
holders, and  ordering  an  election,  a  subsequent 
order  reecinding  the  prior  order  and  continuing 
the  matter  for  further  consideration  avoided 
the  effect  of  the  first  order,  and  an  election  held 
under  a  subsequent  order,  which  failed  to  recite 
the  jurisdictional  fact  as  to  the  sufficiency  of 
the  petition,  was  void. 

rS!d.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  li  149. 150 ;  Dec.  Dig.  |  Sa*] 

Simpson,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Bibb  Connty; 
B.  M.  Miller,  Judge. 

Certiorari  by  H.  G.  UcKlnncf  and  others 
i^Ealnat  the  Commtsstoners*  Court  of  Bibb 
County  to  review  an  order  of  the  court  From 
a  Judgment  denying  relief,  plalntlfCs  appeal. 
Beversed  and  rendered. 

D.  W.  Crawford,  for  appeUants.  John  T. 
Snitson  and  Laraidar  A  Thompson,  for  appel- 
lee. 

McCT.TCr.T<AN,  J.  The  motion  to  dismiss 
Qw  appeal  Is  predicated  upon  the  Idea  that 


the  appeal  was  taken  t^^  one  only  of  the  par- 
ties  against  i^m  Joint  Jndgmwt  was  ren- 
dered. If  It  were  assnmed  tbat  a  Joint  Jadc- 
ment  was  entraed  below,  the  certlflcate  of  ap- 
peal refntes  the  asserted  fact  that  me  only 
of  the  imrtles  prejudiced  by  the  Judgment 
prosecuted  the  appeal  and  that  In  his  own 
name  only.  The  certlflcate  of  appeal  recites 
that  "H.  C.  HcKinn^  et  als.  did  on  the 
30th  day  of  September,  1908,  atter  gtvlog 
security  for  costs,  obtain  an  appeal.  •  •  •  *■ 
The  notice  <a  appeal  likewise  recites  that  "H. 
G.  McKlnney  et  als.**  had  taken  an  appeal. 
The  certiflcate  of  ai^>eal  refers  to  **H.  C. 
McKlnn^  et  als."  as  plaintiffs.  The  motion 
to  dismiss  the  appeal  must  be  OTemiled. 

This  common-law  certiorari  sought  to  hare 
pronounced  void  the  acts  or  ordov  of  tbe 
commissioners'  court  of  Bibb  county  declar- 
ing tlie  stock  law  effective  in  precinct  5  in 
that  connty.  The  application  of  the  stock 
law  was  sought  In  virtue  of  the  act  approved 
September  29,  1908  (Gen.  Acts  1903.  p.  431). 
Upon  a  petition  numerously  signed  by  "free- 
holders for  precinct  No.  6,"  the  following  or- 
der appears  as  having  been  made:  "State  of 
Alabama,  Bibb  county:  It  appearing  to  tbe 
court  that  the  within  petition  contains  more 
than  a  majority  of  the  freeholders  in  pre- 
cinct No.  5  of  Bibb  county,  Alabama,  It  is 
therefore  ordered  tbat  an  election  be  held  on 
Saturday  the  23d  day  of  November,  1907.  at 
which  election  the  qualified  voters  of  said 
precinct  shall  determine  whether  or  not  a 
law  shall  be  enforced  In  said  precinct  pro- 
hibiting the  running  at  large  of  hogs,  sheep 
and  goats."  Subsequently,  the  court  took 
this  action:  "On  motion  the  above  order  la 
presented,  and  this  court  la  continued  to  tbe 
2d  day  of  November,  1907,  for  the  further 
consld^atlon  of  the  said  petition  to  hold  an 
election  In  beat  6  as  set  out  in  the  petition  of 
said  dtlzena  of  beat  5."  Counsel  for  both 
sides  insist  In  brief  that  the  word  "resented" 
In  the  last  order  should  be  read,  and  waa 
Intended  In  realltr  to  be,  "rescinded.'*  We 
take  it  so. 

In  the  exercise  of  the  statutory  powers 
conferred  on  the  commissioners'  court  by 
the  act  above  cited,  the  court  Is,  of  course, 
one  of  limited  Jurisdiction,  and  to  sustain 
Its  acts  in  the  premises  the  records  of  that 
court  must  offlrmatlvely  show  the  existence 
of  the  elements  essential  to  give.  It  power  to 
act  Commissioners  v.  Johnson,  145  Ala. 
553,  550,  39  South.  910,  911.  and  authorities 
cited  on  the  latter  pag& 

It  was  essential  under  the  act  in  qneetlon 
that  tbls  court  ascertain,  as  a  prerequisite  to 
the  exercise  of  the  power  conferred  by  the 
act,  that  the  petition  for  the  election  was 
signed  by  a  majority  of  the  freeholdos  de- 
scribed in  section  2  of  the  act  In  the  first 
quoted  order  this  Jurisdictional  factor  was 
ascertained  and  declared  In  sahstantlal  ac- 
cordance with  the  requlrsBUOti,  In  that  par- 
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Uenlar,  ot  section  2.  Latterly  tbe  court  re- 
sdsded  tbat  order. 

It  l8  our  opinion  tbat  such  rescinding  ftTOld- 
ed  any  effect  ot  the  first  order.  It  la  earnest- 
ly argned  tliat  the  only  motire  for  tbe  re- 
scinding tiiereot  was  to  correct  tbe  error  in 
date  tor  tbe  election.  We  cannot  read  tbe 
rescinding  order  to  so  limited  an  effect.  For 
angtat  tbat  appears,  it  may  bare  been  tbe  dls- 
corery  by  the  court  tbat  tbe  petition  did  not 
carry  tbe  requisite  majorlty-^d  leas  tban 
a  majority — that  led  to  tbe  act  of  rescinding 
of  the  first  order  wherein  that  ftict  was  as- 
certained and  adjndged.  Tbe  latter  order  an- 
nulled tbe  former  by  tbe  nae  of  tbe  most 
sweeping  terms.  We  can  find  no  warrant  to 
read  it  as  meaning  less  than  It  aaya.  Accord- 
ingly, we  have  only  tbe  order  calling  the 
election  by  wbicb  to  determine  tbe  existmce 
of  Jurisdiction  fO.  non  in  tbe  premises.  Tbat 
order  la  silent  in  respect  of  the  Jurisdictional 
fabt,  viz.,  tbat  tbe  petition  for  tbe  election 
was  signed  by  the  requisite  majority  of  the 
freeholders  defined  in  section  2  of  the  act 
The  omission  is  fatal;  we  cannot  supply  it 

It  results  tbat  flie  election  was  not  baaed 
on  a  valid  order  therefore,  waa  unauthorised 
and  void.  Hence,  tbe  prayer  of  petition  will 
be  granted,  the  Judgment  of  tbe  drcult  court 
is  reversed,  and  a  Judgm^t  will  be  here  en- 
tered vacating  and  annulling  tbe  orders  ot 
ttxe  commissioners*  court  of  Bibb  county  in 
respect  of  a  stock  law  In  precinct  S  thueln. 

Refversed  and  rendraed. 

ANDERSON,  SAYRB,  and  EVANS.  J  J..  Con- 
enr.  SIMPSON,  J.,  dlasenls. 


(126  lA.) 
No.  n.JtOtt. 

WBIL  BROS,  ft  BAUBR  v.  a  N.  ADAMS  A 

SON. 

(Supreme  Court  of  Louiaiaoa.    Hay  23,  1910. 
Rehearing  Denied  June  25,  1910.) 

(Syttahv  &V  ihe  OourtJ 
I'ARTNEiSHiP  (f  208*)— Appeal  and  Bbbob 
(J  1024*>— When  Lma— PABTNEnsHiP  Pbop- 
EBTT— Residbhcb  or  Managing  Pabtneb. 
An  attadiment  will  not  lie  aealDst  tbe 
property  of  an  alleged  commercial  Ann,  or 
uainat  tbe  interest  of  a  noDresideDt  partner 
tnerein,  where  the  managing  partner  la  a  reai- 
dent  of  thia  state.  Where  iucii  managing  part- 
ner has  actually  lived  in  this  state  with  bis  wife 
and  diildi^en  while  conducting  the  boainesa  of 
tbe  partnership,  a  finding  by  the  trial  court  that 
be  was  a  tesloent  of  this  state  will  not  be  dia- 
tnrbed.  when  not  maoifeBtly  against  the  weight 
of  the  evidence  as  to  intent  to  here  remain  an 
indefinite  time. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  S  208  :*  Appeal  and  Brror,  Cent  Dig. 
13816:  Dea  Dig.  §1024.*] 

Provosty,  J.,  dissenting. 

A^teal  from  Tliirteentb  Judicial  District 
Oourt,  Pariah  of  Bapldes;  W.  T.  Biac^an, 
Judge. 


«For  sthir 


Action  Wen  Broa.  ft  Baner  against  G.  N. 
Adams  ft  Son.  Judgment  for  defraidants,  and 
I^alnUlEs  i^ipeal.  Affirmed. 

White,  Tho'mton  ft  Holloman,  for  appel- 
lants. Blackman  ft  Overton,  for  appellees. 

LAND,  J.  Plaintiff  sued  out  In  tbe  diatrlct 
court  of  the  pariah  of  Bapidea  wrlta  of  at- 
tachment  against  the  alleged  commercial  firm 
of  O.  N.  Adams  ft  Son,  and  against  O.  N. 
Adama  and  Cw  B.  Adama,  as  members  thereof, 
on  tbe  ground  tbat  the  paitn«»hlp  and  its 
members  were  resldaata  at  the  state  <tf  Ar- 
kansas. Under  tbe  writs  <^  attadtment  tbe 
sheriff  seised  and  took  into  bis  possession  a 
grading  outfit,  conalatlng  of  mules,  horses, 
wagona,  scr^ien^  etc.,  wbUe  in  transit  on  a 
railroad  train. 

Defendant  amwared  and  ^oepted  to  the 
Jurisdiction  ot  tbe  court  ratloue  peraonee,  and 
moved  to  diaaolve  the  wrlta  of  attadunent  on 
various  grounds,  anbatantially  as  follom: 

That  tbe  partnership  of  C.  N.  Adams  &  Son 
bad  been  dissolved  about  a  year  before  tbe  In- 
stitution of  tbe  suit,  and  no  longer  waa  In  ez- 
latence;  that  all  tbe  pn^erty  attached  be- 
longed to  CL  B,  Adams  individually,  and  tbat 
he  waa  a  resident  Cf  the  atato  of  Ixnilaiana ; 
tiiat  O.  N.  Adama  waa  a  resident  of  Arkan- 
aaa ;  and  that  the  auctions  an  wbidi  the 
writ  waa  obtained  were  false. 

The  ezcq;)tionB  and  motions  to  dissolve 
were  tried,  and*  tbe  Judge  below  found  from 
the  evidence  that  tbe  partnership  was  consti- 
tuted In  the  atate  of  Louisiana,  and  was  dis- 
solved about  one  year  ptlor  to  tbe  lnatitnti<ni 
of  this  suit;  Uiat  C  B.  Adams  waa  a  resi- 
dent of  tbe  pariah  of  Winn,  atate  of  Lonlalaua, 
and  tiiat  he  waa  tbe  aole  owner  of  all  tiie 
property  adzed  under  tlie  wrlta  of  attachment; 
and  that  O.  N.  Adama  waa  a  resident  of  the 
state  <a  Arkansaa.  Thne  waa  Judgment  In 
favor  of  the  defendanta,  dissolving  the  writ 
of  attatAment^  with  9200  damages  for  attor- 
n^s  feee,  and  dlsmlnlng  plaintiff's  suit  with 
coeta.  FtalntifCs  have  aK>ealed. 

An  atta(Am^  snlt  against  a  nonreddent 
partmrsMp  or  person  may  be  brou^t  In  any 
parish  of  the  state. 

A  suit  agalnat  a  partnership  established  In 
this  state  must  be  broni^t  before  tbe  tribunal 
of  the  place  where  It  la  established,  or.  If 
there  are  aeveral  eatabliabments,  bef(»e  Uiat 
of  tbe  plaee  iNiere  tbe  obllgattoa  waa  entered 
Into.  Coda  Prac.  art  165^  No.  2. 

After  a  dissolution  of  a  commercial  part- 
uendilp,  the  parties  may  be  sued  at  tbe  dom- 
idle  of  the  partnership,  and  If  nonresidents, 
brought  in  by  attecbment  Lobdell  v.  Busb- 
nell,  24  ta.  Ann.  28S;  Montague  v.  WeQ  ft 
Bro.,  SO  La.  Ann.  S2.  But  in  Monroe  v.  Froah, 
2  La.  Ann.  96^  it  waa  btid  tiiat  a  partnership 
conducted  here  by  one  resident  partner  cui- 
not  be  considered  as  a  nonre^ent  for  tbe 
purposes  of  tbe  attachment  of  the  firm  prop- 
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erty  or  even  tlie  Interest  therein  of  a  non- 
resident partner.  Thla  case  wu  reaffirmed  In 
Shlrl^  EBOott  ft  Oo.  T.  Ownen  of  Steamer 
Bride,  S  La.  Ann.  260.  Hence,  the  pivotal 
question  of  fact  to  be  determined,  is  whether 
C.  Bt  Adams  was  a  resident  partner.  He  was 
certainly  preseoit  In  the  state  conducUnc  the 
business  of  the  partnership,  and  bad  done  so 
for  several  rears.  His  wife  and  children  had 
lived  In  the  town  of  Winnfleld  for  17  months 
in  the  same  house,  rented  by  the  month,  and 
he  had  pnrdiased  12  lots  In  the  residential 
portion  of  same  town.  His  chlldlrai  were  at- 
tending sdiool.  He  was  absent  from  time  to 
time  as  his  bosiness  neoessitated.  He  spoke 
of  Winnfleld  as  his  h(Mne,  and  testlfled  that 
he  considered  the  place  as  sadi.  A  railroad 
and  levee  contractor  is  necessarily  compelled 
to  be  with  Ills  vorlE.  When  he  cannot  pro- 
cure contracts  within  t3ie  state  of  Ms  resi- 
dence^ he  Is  forced  to  seek  thm  elsewhere. 
The  onmnorancy  of  such  a  vocation  does  not 
preclude  the  establlshmrat  of  a  fixed  abode 
for  wife  and  chUdten,  or,  In  other  words,  a 
h«ne^  to  which  the  huMiand  and  &ther  may 
return  as  often  as  permitted  by  the  exigen- 
cies of  his  business  pursuits.  On  the  day  the 
attachment  was  sued,  ou^  one  of  the  plaln- 
ttflSs  asked  O.  D.  Adams  whore  was  his  dom- 
icile, and  where  he  voted  last,  and  he  replied, 
"Wherever  my  camp  is  pltdied,"  and,  "I  voted 
last  in  Arkansas." 

These  casual  remarks  do  not  suffloe  to  set 
off  his  sworn  statement,  corroborated  by  facts 
and  drcnnutances,  that  his  residence  was  In 
Winnfleld,  and  that  he  Intended  tiiere  to  re- 
main for  an  indefinite  time.  The  bnrdoi  of 
proof  was  tin  the  plalntlfb  to  show  that  a  B. 
Adams  was  a  nonresident 

After  a  careful  examination  of  tiie  evl- 
dence,  we  are  not  prepared  to  say  that  the 
findings  bt  the  trial  Judge  are  against  the 
preponderance  of  the  evldenca, 

Judgment  affirmed. 

PBOTOSTT,  3^  dissents^ 


(126  La.) 
No.  18,024. 

DAvrosoN  T.  McDonald  et  al. 

(Snpreme  Court  of  Louisiana.    May  23,  1910. 
Behearing  Denied  June  20,  1910.) 

(Bifttabm  tiy  ffdUoKol  fflaf.) 

1.  Action  (i  B2*)  —  Misjoindib  —  Petztobt 

AKD  POBSSSSOBT  ACTIONS. 

A  petitloQ  alleglQff  ownership  and  posses- 
sion of  land,  and  seeking  to  quiet  title  and  to 
have  plaintiff  recognized  aa  possessor,  ia  bad  as 
a  joinder  of  petitory  and  possessory  actions,  for- 
bidden by  Code  Prac.  art.  06. 

\EA.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  {  648:  Dec  Dig.  |  62.«1 

2.  QUEBTIIIO  TITUE  a  12*)— POSSBSBIOK— Br- 
IXCT  OP  Statotb. 

Act  No.  S8  of  1908  providing  for  the  estab- 
lishment of  title  to  land  where  none  of  tiie  par- 


ties are  In  possession,  section  2  <tf  which  pro- 
vides that  uie  act  shall  not  alter  the  Code  of 
Practice,  establishes  a  mode  of  determining 
title  where  neither  party  i»  in  possession,  in 
which  case  suit  cannot  be  brooght  onder  the 
Code  of  Praetiee,  and,  henoe,  a  salt  in  which 
plaintiff  alleges  possession  Is  subject  to  the  Code 
of  Practice  and  not  to  such  act 

[Ed.  Note.~For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  ||  8-12 ;  Dec.  Dig.  1  12^ 

3.  QuirnNo  Totlz  (S  I*)— MBTHOoa. 

The  actions  provided  for  by  the  Code  of 
Practice  and  by  Act  No.  38  of  1908  affoid  amph 
remedy  for  the  trial  of  rights  to  the  owneiaBip 
or  possession  of  land  under  any  drcnmstances. 

[Ed.  Note.— Fbr  other  cases,  see  Quieting  Ti- 
Ue,  Cent  Dig.  U  1,  2;  Dea  Dig.  1 1.*] 

Appeal  from  Twenty-Fifth  Judicial  District 
CcKurt,  Parish  of  livingston;  Bobwt  8.  sails, 
Judge. 

Action  by  Mrs.  Josephine  H.  Davidson 
against  Thomas  C  McDonald  and  others. 
From  a  ]udgm«at  i'""*— '"g  the  action,  plain- 
tiff  appeals.  Affirmed. 

W.  S.  Bownd  and  Olay  Elliott,  for  appel- 
lant B.  0.  ft  S.  BehS,  for  app^eea. 

PBOTOSTT.  J.  Phiintlff  alleges  that  she 
Is  the  owner  and  possessor  of  a  certain  tract 
of  land  described  in  her  petition.  She  thai 
sets  forth  her  entire  chain  of  titles.  Then 
follows  this  auction,  to  wit : 

"l^t  she  has  had  the  peaceable,  public^  an- 
eonlvocable,  continuous  and  anlntermpted  po^ 
session  of  said  land  aa  owner  onder  her  title 
from  said  Jackson  since  the  execation  of  same 
by  him,  and  she  joins  ownerahlp  and  possessicm 
to  that  of  her  said  authors;  that  nobody  baa 
ever  denied  her  ownership  and  possessicMi  of 
saU  land  until  recently,  and  within  the  year 
last  past  one  Thomas  u  McDonald  Itas  set  np 
a  title  in  opposition  to  hers." 

Plaintiff  then  attacks,  aa  a  nullity,  UtSiwi' 
aid's  title;  alleging  that  the  same  Is  flctitioas 
to  the  knowledge  ot  MeDonald;  and  that  Uie 
same  is  a  slandw  of  her  titles  and  has  dam- 
aged faw  to  tlie  amount  of  |30a  She  doses 
her  petition  with  the  following  prayer : 

"Wherefore,  she  prays  that  l^omas  G.  Mc- 
Donald be  cited  accordme  to  law  to  appear  and 
answer  this  demand,  andj  after  due  proceedings 
had,  there  be  judgment  in  favor  of  your  peti- 
tioner and  agamst  l%omas  C.  McDonald,  lect^- 
nising  yonr  peUtitmer  as  the  owner  and  pos- 
sessor ot  said  land  under  her  chain  of  title  noia 
Allen  B.  Jackson  and  fr<Hn  the  state  of  Louisi- 
ana, as  above  set  forth,  decreeiuc  tbat  the  title 
to  the  said  land  set  up  by  Thomas  CL  Mc- 
Donald is  noil  and  void  for  the  reasons  above 
stated,  and  ordering  that  said  titie  be  destroyed, 
and  the  registry  of  the  same  be  caaoeled  and 
erased  from  tiie  ooimyaiiGe  zeeords.** 

DcECttidant  excepted  that  idalntUTs  petition 
contained  a  cumulation  of  Inamslstent  ac- 
tion^ namely,  the  petitory,  the  possessory, 
and  the  action  in  slander  of  tttla ;  and  that 
she  should  be  made  to  tiect  Tbo  eoaxt  or> 
dered  plaintiff  to  elect;  and  on  tux  refusal  to 
do  BO,  dismissed  her  suit  as  of  nonBait. 

Plaintiff's  allegation  and  prayer  of  owner- 
ershlp  would  characterise  her  suit  as  petl- 
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toi7*  Her  allegation  of  poasesshm  anA  pray- 
er to  be  recognized  as  poneeaor  would  char- 
acterize her  BDlt  as  posseBsory.  H«r  auc- 
tion of  ownership  and  possession,  coupled 
with  the  aUegatlons  of  slander  and  damages, 
and  the  prayer  tax  the  canctflatlon  of  the 
title  of  defendant;  duracteilw  hvs  mlt  as  In 
slander  of  title. 

Sadb  a  cumulation  of  the  petitory  and  pos- 
sessory Is  expressly  forbidden  by  article  B5, 
Code  Prac. 

It  would  be  nnsafe  for  defendant  to  treat 
plaintiff's  action  as  an  action  of  slander  of 
title.  For,  should  he  merely  deny  plaintlfTs 
possession,  and  not  set  up  his  own  title,  she, 
under  the  allegations  of  her  petition,  could 
claim  that  her  action  was  petitory,  and  he 
would  have  to  go  to  trial  as  defendant  in  a 
petitory  action  without  haring  pleaded  his 
own  title.  If,  on  the  other  hand,  he  should 
admit  the  slander,  and  set  up  title  himself,  he 
would  become  plaintiff  In  a  petitory  action, 
and  thereby  be  deprived  of  the  advantage  re- 
sulting from  his  being  in  possession.  If  he 
ahould  deny  the  slander,  he  would  be  repudi- 
ating his  own  title. 

Plaintiff  next  contends  In  her  brief  that 
this  suit  is  brought  under  Act  No.  38  of  1908, 
entitled,  "An  act  to  establish  title  to  real  es- 
tate where  none  of  the  parties  are  in  posses- 
sion." This  act  was  passed  with  the  view  of 
establishing  a  mode  of  determining  title  where 
the  facts  did  not  allow  of  a  salt  being  brought 
under  the  articles  of  the  Code  of  Practice; 
that  is  to  say,  where  neither  party  Is  in  pos- 
session. Section  2  expressly  provides  that 
the  act  Khali  tn  no  wise  be  construed  to  alter, 
change,  or  repeal  the  rales"  ot  the  Oode  ot 
Practice.  Plaintiff,  by  alibiing  possession, 
plaoed  her  suit  outride  of  the  provision  of 
this  act;  and  made  it  snbject  to  ttie  formal- 
ities provided  for  In  the  Code  of  Practice 

Plaintlfrs  contention  that  owing  to  the  pe- 
culiar drcamstances  of  the  case  the  suit  Is 
Bul  genw is  cannot  be  listened  to  one  stogie 
minute.  The  known  actions  provided  for  by 
the  CkMle  and  hy  the  act  of  190S  afford  ample 
remedy  for  the  trial  of  rt^ts  to  the  owuer- 
iditp  or  possession  6f  real  estate  under  any 
and  all  drcamstancea. 

Jfodgment  affirmed. 


(126  La.) 

No.  18,025. 

DAVIDSON  T.  FROST-JOHNSON  LUUBEB 
GO.  et  bI. 

(Supreme  Court  of  IjonlBiana.   May  23,  1910. 
Behearing  Denied  June  20,  1910.) 

rSyBeftM  »r  *^  Omuf.) 

1.  Pasties  (I  25*)— DEneirnAiiTB-^oiiiDBB. 

Whilst  all  who  are  parties,  or  privies  to, 
or  who  have  a  common  interest  in,  the  same 
title,  or  titles,  to  real  estate,  may,  for  some  pur* 
poses,  be  joined  as  defendants  In  the  same  suit, 
to  bzing  a  number  ot  persons  Into  court  as  de- 


fendants, with  respect  to  a  naniber  of  titlea, 
without  regard  to  their  relation  to  them,  and 
to  hold  them  in  court  for  the  pniposes  of  Is- 
sues wltti  which  they  have  no  ccmcem,  would  be 
a  hardship,  would  tend  to  confusion  and  embar- 
rassment, and  would  be  Inconidstent  with  well- 
established  Jurisprudence. 

[Dd.  Note.— For  other  cases.  Parties,  Cent 
Dig.  {81;  Dec  Dig.  I  25.«] 

2.  DlBUZaSAL  AND  NoifSDIT  Q  M*)— BtoJOIN- 

OEB  or  DsnHDANTs— Power  of  Conn. 
Where  an  exception  of  misjoinder  of  de- 
fendants is  snstaineo,  the  court  caonot  discrim- 
inate by  dismissing  the  salt  as  to  one  defendant, 
rather  than  another,  but  must;  oidinaxUyt  dis- 
miss it  as  to  aU. 

[Bid.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Dec.  Dig.  {  66.*] 

A^eal  trtm  the  Twenty-F&tti  Judicial 
District  Oonrt,  Pariah  of  UvlnsBton;  Bobt 
S.  BlUs,  Judgfr 

Action  by  Mrs.  Jos^ine  H.  Davidson 
against  the  Frost-Johnson  Ltunber  Company 
and  others.  Judgmeot  of  dtemlssal,  and 
plaintiff  appeals.  Affirmed. 

W.  S.  Rownd  and  Clay  Elliott,*  for  appel- 
lant R.  G.  &  8.  Reld,  Saunders,  Dufour  & 
Dufour,  Hall,  Monroe  &  Lemann,  and  F.  S. 
Wets,  for  appellees!. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  alleges  that  she 
Is  the  "owner  and  possessor"  of  three  tracts 
of  land  in  the  parish  of  Livingston,  known 
as  the  "Stoppenhagen,"  "Stafford,"  and  "Hod- 
ges" tracts,  respectively;  that  she  acquir- 
ed the  Stoppenhagen  tract  under  the  will 
of  George  Colmer  and  as  a  result  of  a  parti- 
tion with  her  sister,  Mrs.  McQueen,  and  that 
Colmer  acquired  It  at  a  partition  sale  in 
the  succession  of  William  Stoppenhagen; 
that  she  acquired  the  Stafford  tract  by  pur- 
chase from  Joseph  R.  Stafford,  the  patentee; 
and  that  she  acquired  the  Hodges  tract  by 
purchase  from  Abel  W.  Hodges.  She  fur- 
ther alleges  that  the  Frost-Jobnson  Lumber 
Company  daims  title  to  said  tracts  as  de- 
rived, through  mesne  conveyances,  as  fol- 
lows: 

One  Charles  Carter,  pretending  that  he  had 
purchased  the  St<^penhagen  tract  from  Wil- 
liam Stoppenhagen,  conveyed  it  to  Charles 
W.  Henry,  whose  widow  and  heirs  conveyed 
it  to  the  EJastem  Land  &  Lumber  Company, 
Limited,  by  which  It  was  conveyed  to  Nelson 
W.  McLeod,  Clarence  D.  Johnsrai,  and  Edwin 
A.  Frost,  who  conveyed  it  to  the  Fros^ 
Johnson  Lambw  Company. 

One  Charles  J.  Faqua.  pretending  that  his 
father  had  purchased  the  Stafford  tract  from 
Thomas  Oreen  Davidson,  and  that  the  latter 
liad  boi^ht  it  from  Joseph  R.  Stafford,  sold 
said  tract  to  W.  H  Howcott,  who  conveyed 
it  to  the  Aztec  Iiand  Company,  by  which  It 
was  conveyed  to  the  Quaker  Realty  Compa- 
ny, by  which  it  was  sold  to  tbe  Pennamlch 
Lumber  Company,  which  sold  it  to  McLeod, 
Johnson  &  Frost,  who  sold  it  to  the  Frost- 
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Johnson  Lumber  Conqtany  (tbe  Pennamlcb 
Lumber  Company,  also  asserting  title  to  the 
same  tract  as  derived  from  W.  H.  Howcott, 
through  William  W.  Frazier). 

Mrs.  Margaret  Dayldson,  as  natural  tu- 
trix of  Thomas  Oreen  Davidson,  Jr.,  is  said 
to  hare  purchased  the  Hodges  tract  at  sber- 
UTs  sale  in  the  succession  of  Thomas  Qreen 
Davidson,  Sr.,  and  the  and  Thomas  Green 
Davidson,  Jr.,  mAA  it  to  WlUiam  H.  Howcott, 
who  sold  it  to  the  Aztec  Land  Company,  by 
which  It  was  sold  to  tlie  Quaker  Realty  Oom- 
pany,  irtiloh  conveyed  it  to  the  Peanamldi 
Lumber  Company,  which  sold  It  to  McLeod, 
Johnson  &  Frost,  who  sold  it  to  the  EYost- 
johnstm  Company  (the  Pomamldi  Lumber 
OwDpany  also  asserting  title  to  ttw  same 
tract  as  derived  ftnm  W.  H.  Howcott  through 
William  W.  Fraaler).  Plaintiff  aUeges  that 
the  declarationB  of  Carter  and  Fnqua,  as  to 
the  or^n  of  their  titles,  to  the  Stoi^nhBgen 
and  Stafford  tracts^  respectlTely,  are  untrue, 
and  th&t  the  ^xlges  tract  belonged  to  her, 
and  "was  sold,  in  the  saccessiw  of  Thomas 
Grem  Davidson,  through  error,  and  she  also 
allies  that  the  subsequent  purcbasfars  of 
aaid  tracts  vere  aware  of  the  defects  in 
their  titles.  She  all^ces  that  the  persons 
and  corporations  named  are,  for  the  moat 
part  domiciled  tisevhere,  and  she  prays  tliat 
all  tba  parties  mmttoned  be  dted,  through 
curators  ad  ho<^  or  otherwise,  and  that  she 
have  Judgment  recognlzli^  her  "as  the  owner 
and  possessor  of  the  three  tracts  of  land 
*  *  *  and  quieting  hw  in  her  ownership 
and  possession  of  the  same";  and  decreeing 
the  nullity  of  the  pretended  cmveyances  by 
Carter  and  Fuqna,  and  by  tbe  sherUt,  and 
of  all  subsequent  titles  based  there<m.  Most 
of  the  partiM  named  as  defendants  excepted 
to  the  citations  and  to  the  Jurisdiction  of 
the  court,  ratlooe  personee,  and  some  of 
them,  including  tbe  Eastern  Land  &  Lumber 
Company  and  the  Frost-Johnson  Lumber 
Company,  excepted  on  other  grounds,  which 
ar«  recited  by  the  trial  Judge,  In  bis  rea- 
sons for  the  Judgment  dismissing  the  suit, 
as  follows,  to  wit: 

"In  this  case  &e  exception  filed,  by  the  East- 
em  I^and  &  Lumber  Go.  and  Frost-Johnson 
Lnmber  Co.,  •  •  •  to  the  effect;  that  plaln- 
tilTB  petition  combines  various  causes  of  action 
which  are  entirely  unrelated  and  should  not  be 
included  in  the  same;  that  said  [wtition  makes 
various  parties  defendants  whose  interests  are. 
In  DO  way,  common,  and  whose  rights  cannot 
be  properly  adjusted  in  tbe  same  suit;  that 
said  petition  relates  to  chains  of  titles  to  three 
separate,  distinct  tracts  of  land,  in  which  the 
various  owners,  or  transferrors,  are  entirely 
separate  and  distinct  and  have  no  community  of 
Interest  whatever,  and  that  the  trial  of  tbe  vari- 
ous causes  of  action  set  forth  in  said  petition 
would  be  so  confasing  as  to  make  It  impossible, 
properly,  to  adjust  the  various  unrelated  inter- 
ests involved  In  the  matters  set  forth  in  the  peti- 
tion, etc.,  came  on  to  be  heard,  and  was  heard 
In  due  course  of  law.  In  these  proceedings,  and 
the  court  holding  that  said  exceptions  were 
well  taken,  and  that  the  same  should  be  main- 
talued,  the  court  sustained  tbe  said  exceptions 
above  mentioned,  and  dismissed  the  suit  In  Its 
present  form.  All  other  exceptions  herein  filed 
an  overmled." 


From  the  Judgment  so  rendered,  the  plain- 
tiff prosecutes  this  appeal. 

Opinion. 

It  seems  to  us  clear  that,  if  plaintiff  were 
suing  In  the  same  action,  Caiarles  Cartw, 
complaining  that  vaAer  pretense  of  Utie 
from  St<9penhagen,  he  was  disturbing  her 
possession  of  the  Stoppraibagen  tract;  and 
Fiiqua,  complaining  that  under  pretense  of 
title  from  some  <me  else,  he  was  disturbing 
&er  possession  of  the  Stafford  tract;  and 
Mrs.  DaTldson  and  her  ward,  complaining 
that,  under  still  ottiw  pretense,  they  were 
disturbing  her  possession  of  the  Hodges  tract 
—each  of  the  defendants  might  very  well 
complain  that  he  was  being  made  defendant 
"uptm  a  record,  with  a  large  portion  of 
whicb,  and  of  the  case-made  by  which,  be 
has  no  emmection  whatever,"  a  condition  of 
which,  in  the  old  and  leading  case  of  Camp- 
bell V.  Mack^,  1  Mylne  &  Craig,  608,  Lord 
Cottonham  said: 

"But  what  Is.  more  familiarly  understood  by 
the  term  'multifariousness,'  as  applied  to  a  biliu 
is  where  a  party  Is  able  to  say  that  be  Is 
brought  as  a  defendant  apoa  a  record,  with  a 
large  portion  of  which  and  of  the  case  made 
by  which,  be  has  no  connection." 

Of  course.  It  does  not  improve  the  situation 
In  the  Instant  case  tliat.  Instead  of  having 
but  the  three,  above  named,  we  have  more 
than  a  dozen  defendants,  who,  for  some  pur- 
poses, are  divided  into  three  groups,  and, 
for  othCTS,  like  the  "gow  chrom,"  will  be 
fighting  for  their  own  hands.  The  widow 
and  heirs  of  Charles  W,  Henry  app^r  to 
have  no  connection  whatever  vrith  the  Staf- 
ford and  Hodges  tracts,  and  the  parties 
through  whom  the  titles  to  those  tracts  have 
passed  have  no  connection  with  the  title  to 
the  Stoppenhagen  tract,  which  is  said  to 
have  been  derived  from  the  widow  and 
heirs  of  Henry.  On  the  other  hand,  Mrs. 
Margaret  Davidson,  tutrix,  and  her  ward, 
for  whom,  she  Is  said  to  have  purchased  the 
Hodges  tract,  at  a  sale  In  the  succession  of 
Thomas  Oreen  Davidson,  have  no  concern 
with  the  validly  of  tbe  title  of  the  Stafford 
tract,  as  acquired  and  transferred  by  Chas.  J. 
Puqua.  Whilst,  therefore,  for  scHne  purposes 
(though  not  by  the  original  plaintiff  in  a  pet- 
itory action),  those  who  are  parties  or 
privies  to  either  one,  or  to  all,  of  the  titles, 
might  be  brought  Into  court  In  the  same  snit; 
to  bring  them  all  into  a  litigation  which 
affects  all  the  titles,  without  r^rd  to  their 
relation  to  them,  for  the  purpoees  of  issues 
with  which  they  have  no  concom  would  be 
a  hardship,  would  result  in  confusion  and 
embarrassment,  and  would  be  Inconsistent 
with  settled  Jurisdiction,  not  only  in  this 
state;  but  elsewhere  Waldo  t.  Angomar,  12 
La.  Ann.  74;  Mavor  v.  Annant,  14  La.  Ann. 
181;  Leverldi  r.  Adams,  Iff  La.  Ann.  810; 
Surgi  T.  Matthews,  24  La.  Ann.  814;  Oane 
V.  Sewall,  S4  La.  Ann.  196;  Biggs  t.  Bell  at 
al.,  89  La.  Ann.  1030,  8  South.  18$;  Nengasa 
V.  City  et  aL,  48  La.  Ann.  82,  ft  South.  20. 

Digitized  by  Google 


DAVIDSON  T.  FLETOBBB. 


761 


In  GUI  City  of  Utke  Charles.  119  Ia. 
18,  43  Soatb.  807,  It  was  beld  tbat  a  number 
of  taxpayers  may  unite  ta  the  aame  suit  to 
prevent  the  Illegal  disposition  of  niunlclpfll 
property,  and  that  property  holders  may 
join  in  one  suit  to  prevent  an  obstructltm  to 
a  street,  and  to  contest  the  right  of  the  mn- 
nlcipaUty  to  grant  to  a  railroad  company  a 
right  of  way  along  a  so-called  street,  which 
they  assert  is  not  a  street,  but  private  prop- 
ert7  bel<mglng  to  theoL  But  the  basis  of 
that  ruling  was  that  the  plalntlfTs  had  a 
common  interest,  were  complaining  of  the 
same  things,  were  presenting  the  same  is- 
sues, and  were  seeking  the  same  remedy. 
But,  that  the  ruling  in  question  affords  no 
support  to  the  plaintiff  In  the  Instant  case  is 
apparent  from  the  flist  paragraph  of  the 
syllabus,  which  reads: 

"Oop  Code  of  Practice  makes  no  provtalon  for 
determining  when  parties  may,  or  may  not,  be 
iolaed  either  aa  plaintifFs  or  defendants.  We 
have  to  be  gaided  in  that  regard  by  the  well* 
settled  rales  of  pleading  aa  fonnd  la  the  books 
of  common  law,  according  to  which  a  laige  dis- 
cretion is  left  to  the  court;  the  aim  being  to 
avoid  a  moltlplldty  of  salts,  while  not  permit- 
ting parties  to  be  joined  who  have  not  a  com- 
mon interest,  or  where  the  defendants  would  be 
embarrassed  In  thvlr  defense,  or  delays  wonld 
be  caused  or  ctMnpUcationa  arise,  in  connection 
with  costs,  or  otherwise." 

Counsel  for  plalntliE  suggest,  at  the  close 
of  their  brief,  that: 

*'If  the  court  holds  that  plaintiff  can  proceed 
on  her  petition  as  filed,  as  to  me  of  the  tracts 
of  land  described  therein,  she,  In  that  event, 
prays  that  the  Judgment  BK>ealed  from  be 
amended,  [the  caae]  remanded,  and  [dalatiff  al- 
lowed to  proosed,  as  to  that  tract  dasiinated  by 
the  oonzt*' 

We  should  be  disposed  to  adopt  the  sng- 
gestkm  as  made,  If  It  wne  practicable,  but 
we  do  not  find  It  so.  since  the  Judgment  ap- 
pealed fn»n*  holding  that  the  suit  Is  mnltl- 
farions,  like  the  ezc^tlbn  ca  which  It  Is 
based,  bas  ttae  same  arollcatton  to  cme  groap 
of  defmdants  as  to  another,  and  as  Oie  trial 
Judge  cotdd  not  haT«  discriminated,  by  dis- 
missing the-  salt  as  to  one  group  and  allow- 
ing it  to  stand  as  to  Qie  others,  neither  can 
this  court  so  discriminate.  Ttw  Judgment 
appealed  from  Is  accordingly  afllrmed. 


(126  La.) 
No.  ia026. 
DAVIDSON  V.  FLETCHER  et  al. 
(Sapraae  Court  of  Lonisiana.  .May  23,  19tlO. 
Bebearing  Denied  June  20,  1910.) 

(Svllabiu  hv  BditorUl  Btaff  ) 
Action  (|  S2*)  — Cavsn  ov  Action —  Mxs- 

JOINDBB. 

PlaintlfF  *(">kJ>'  recover  certain  land 
against  defendant  F..  alleged  to  have  entered  aa 
plaiatKTs  tenant,  and  thereafter  to  have  claim- 
ed the  land  unaer  a  tax  deed  which  plaintiff 
claimed  was  void,  and  in  the  same  action  son^t 
to  teeoTST  the  land  as  against  defendant 


whom  she  alleged  entecwl  dandsstinely,  witii- 
out  her  knowledge  and  consent,  as  a  squatter, 
and  to  recover  for  use  and  occupation.  Held 
that,  since  there  was  no  connection  between  the 
defendants,  the  petition  contained  distinct  eans- 
es  of  action  against  different  defoidants,  and 
was,  therefore,  subject  to  exception  for  mis- 
joinder of  causes  of  action  and  parties. 

[Ed.  Note.— For  other  CASCS*  SCO  Action,  Cent. 
Dig.  S  548;  Dec.  Dig.  I  62.*] 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Parish  of  Uvlngston ;  Robert  B. 
KUls,  Judge. 

Action  by  3>frs.  Josephine  H.  Davidson 
against  Oscar  Fletcher  and  others.  From  a 
Judgmoit  of  dismissal,  plaintiff  anieals.  Af- 
firmed. 

W.  S.  Bownd  and  Clay  Elliott,  for  appel- 
lant B.  O.  A  8.  Reld,  for  appellees. 

PROTOSTT,  J.  Flalntur  alleges  that  she 
is  owner  and  In  poBBe8sl<m  of  a  certain  tract 
of  land,  wbldi  she  describes;  and  ttiat  the 
two  defendants,  Oscar  Fletcher  and  Larry 
Clover,  are  each  occupying  a  part  itf  said 
land,  unlawftilly  holding  same,  In  bad  fttlth, 
against  her  will  and  without  her  consent; 
that  aaid  Bletcher  entered  thereon  as  her 
lessee  and  tenant  pursuant  to  a  writtm  leaser 
executed  and  signed  by  him,  whereby  he  rent- 
ed for  a  period  of  five  years  commencdng  Jan- 
uary 1,  18d2,  the  land  and  the  boUdlngs  and 
Improvemmts  tiiereon,  now  occupied  by  him ; 
that  the  legal  nature  of  his  possession  has  not 
changed ;  tbat  on  January  1, 189^  he  refused 
to  pay  TBDt,  and  tlieo  refused  to  Tacat^  and 
now  pretends  that  your  petitioner  is  not  the 
owner  of  the  land ;  that  she  does  not  know 
upon  what  x»etense  he  bases  his  contention, 
but  that  about  a  numth  ago  die  discovered  a 
pretended  tax  title  In  favor  of  said  Fletcher, 
dated  May  2S.  1904;  that  the  land  described 
in  said  tax  title  is  not  that  of  petitioner,  and 
that,  if  It  Is,  the  said  tax  title  Is  null  and 
should  be  so  decreed,  for  the  f<^lowing  rea- 
sons (we  omit  reasons) ;  that  said  Fletcher 
should  be  made  to  pay  $800  for  the  use  and 
enjoymmt  which  he  has  had  of  said  land 
since  January  1,  1804 ;  and  is  estopped  from 
contesting  her  title  to  said  land;  that  the 
said  Glover  is  a  squatter  on  ho:  land,  having 
entered  thereon  clandestinely  from  fonr  to 
five  years  ago,  without  her  knowledge  or 
consent ;  that  he  pretends  to  no  right  there* 
on,  and  should  be  made  to  pay  $1S0  as  a  fair 
and  reasonable  recompense  for  the  enjoyment 
which  he  bas  had  of  same;  that  petitioner 
should  be  decreed  to  be  the  ownw  and  right- 
ful possessor  of  said  land,  and  said  Fletcher 
and  said  Glover  should  be  compelled  forth- 
with to  dqiart  ther^rom. 

The  prayer  is  In  line  with  these  allegattons. 

Defendant  filed  an  exception  of  misjoinder 
of  causes  of  a<ftlon  and  of  parties,  and  asked 
that  plaintiff  be  required  to  elect,  and  that,  in 
default  of  ber  doing  so,  her  suit  be  dismissed. 

The  court  sustained  the  exception,  and  or- 
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te«a  plaintiff  to  fllact,  ud  anomd  lur  a  cer- 
tain nnmber  of  days  within  which  she  should 
do  80,  otiienriae^  bo:  snlt  to  be  dlsmlaaed. 
Plaintiff  ^<*««Hffft^|  to  tiect,  and  her  salt  was 
dtemtneil,  wttiH  right  reewred  to  bUng  av 
arate  snlts. 

The  petition  contains  two  distinct  and  dif- 
ferent salts  asalnst  two  defendants  betwe«i 
whom  there  Is  no  oonnectton  whaterw.  Onr 
procedme  does  not  sanction  anything  of  that 
kind. 

In  Waldo  et  al.  t.  Angomar,  12  La.  Ann. 

74,  the  court  said : 

"The  defendant  AnsonutT,  u  well  as  tiie  other 
parties  defeodant,  has  a  right  to  object  to  a 
comalation  of  several  dlstloct  causes  of  action 
against  several  defendants,  unless  they  have  a 
common  interest  to  be  adjudicated  upon  In  one 
judgment" 

In  Mavor  t.  Ann  ant,  14  La.  Ann.  181,  the 
court  said: 

"Hie  cumulation  of  a  demand  for  the  parti- 
tion of  BQCceaeion  property  with  a  demand  for 
the  partition  of  proiwrty  held  in  common  where 
there  is  no  privity  of  estate  tKtween  all  the 
I>artiea,  plaintiffs  and  defendants,  is  nowhere 
anthorued  In  the  law,  but  is  at  variance  with 
the  well-settled  rules  of  pleading. 

*^e  law  doea  not  penult  a  creditor  to  aoe 
all  of  his  debtora  In  the  same  action,  unless 
there  is  a  joint  liability  or  privity  of  contract 
which  authorises  the  joinder,  nor  will  it  permit 
a  party  to  Iw  joined  in  a  demand  In  whidi  he 
has  no  Intersst." 

In  Leverldi  t.  Adams,  15  La.  Ann.  SiO,  the 
court  aaid : 

"Af^in,  it  is  nr^  that  there  was  error  In 
dismissing  the  suit  as  to  Mrs.  Adams.  The 
plaintilTB  action  is  in  the  nature  of  a  petitory 
action,  and  was  brought  to  enjoin  the  sale  of  a 
plantation  and  slaves  under  a  judgment  in  favor 
of  James  6.  Bailey.  Until  Uis.  Adams  had 
attempted  to  enforce  her  judgment  to  the  prej- 
udice of  the  plaintiff  he  was  without  interest  to 
attack  it.  It  is  true  the  law  abhon  a  multi- 
plicity of  actions^  but  it  means  actions  against 
the  same  person.  It  does  not  favor  the  col- 
lection of  a  mnltlplidty  of  actions  against  dif- 
ferent and  distinct  parties  in  the  same  suit 
Tht  suit  to  annul  the  judgment  of  separation  of 
property  in  favor  of  Mrs.  Adams  was  therefore 
properly  dismissed. " 

In  Snrgl  r.  Matthews  «t  al.,  24  la.  Ann. 
613,  the  conrt  said: 

*TtM  defendant  (Mrs.  Matthews)  excepted  to 
the  form  of  action  adopted  by  the  plaintiff,  be- 
cause be  alleged  separate  and  distinct  caases  of 
action  aminat  disunct  defendants  who  are  Il- 
legally joined  in  the  action  for  the  reason  that 
tiiere  is  no  priority  of  contract  between  them, 
and  that  the  allegations  are  vague  and  indefi- 
nite, and  whidi,  If  trae,  go  to  snow  that  plain- 
tiff has  no  claim  against  her.  The  court  sus- 
tained the  exception  and  ordered  a  nonsuit  en- 
tered aa  to  the  police  jury.  We  think  this  rul- 
ing correct" 

In  Cane  t.  Bewail  et  aL,  84  La.  Ann.  1096^ 
Uie  conrt  said; 

*^t  is  Imposrfble  to  conceive  how  the  nu- 
merous defendants  could  have  been  lenJly 
brought  together  to  defend  an  action  which  is 
not  ue  same  as  to  each  and  every  one  of  them, 
and  whldi  contemplate*  four  dhrtinct  objects. 


In  Bte0  T.  BcU  et  89  Lft.  Ann.  lOBOb  I 
Soath.  188,  flie  conrt  said: 

"Defendants  have  a  ri^t  to  oMeet  to  a  cumu- 
lation of  several  distinct  causes  oc  action  against 
them  where  these  have  no  cognate  origin,  and 
where  the^  have  no  common  interest  to  be  ad- 
judicated upon  in  «t«  judgment 

*Tnwy  may  aerer,  but  are  not  bound  to  do  so." 

Finally,  In  Neogaas  r.  City  et  al..  48  La. 
Ann.  82,  8  South.  26,  the  court  said : 

"The  alleged  liability  of  the  officers  contain- 
ed in  the  third  declaration  of  the  petition  is  for 
damages:  it  cannot  Iw  cumulated  with  the 
causes  of  action  before  declared. 

"The  origin  is  dissimilar,  and  the  defendants 
have  no  common  Interest  to  be  adjudicated  upon 
in  one  judgment  Waldo  t.  Angwnar,  12  La. 
Ann.  74. 

"Different  parties  having  been  joined  In  a  suit 
to  annul  a  jndnnent  and^ Co  recover  damages  in 
Bolido,  the  origin  m  the  dalms  not  b^ng  cog- 
nate, there  was  a  misjoinder,  and  the  ezoeptioa 
was  maintained.  Cane  t.  Sewell,  84  La.  Ann. 
1096." 

See,  also,  OUl  r.  City  of  lake  Gbariea^  119 
La.  17,  43  South.  897,  where  tiUs  qnestlon 
is  gone  Into  at  some  Imgth. 

We  will  now  notice  brl^y  the  cases  cited 
by  plalntUC 

In  Derbes  v.  Romero,  28  La.  Ann.  644^  all 
the  def aidants  were  claiming  tmdw  the  aanw 
tltl^  and  the  matter  InvolTed  was  the  T«lidlt7 
of  tbiB  title.  EMdently  the  defendants  were 
pr<^>erly  joined. 

In  Ballroad  Co.  v.  Elmore,  46  Im.  Ann. 
1237, 15  South.  701,  the  court  said: 

"fnie  defense  of  one  la  the  defense  of  all  tha 
defendants,  as  each  holds  by  virtue  of  the  same 

tiUe." 

Od  the  r^earlng  the  court  said : 

'The  defendants  exhibit  no  title  whatever, 
common  or  IndividuaL  There  Is,  it  Is  true,  on 
the  part  of  some  of  the  defendants;  the  aw- 
mokt  that  they  made  homestead  entries  of  por- 
tious  of  the  land;  but  in  oar  view,  such  en- 
tries, even  If  sustained  by  proofs,  would  not 
under  the  drcnmstances  of  the  case,  distinguish 
the  portion  of  those  who  assert  sodi  entiles 
from  that  ot  traspassers." 

That  dedston  may  perhaps  be  justlfled  ''un- 
der the  drcumstancea  of  this  case,"  but  It 
certainly  goee  to  the  limit  In  the  case  at 
bar,  the  plaintiff  would  have  the  court  go 
mndi  further,  and  hold  that  even  defendants 
whose  positions  are  alleged  in  the  petition 
to  be  different,  who  would  necessarily  raise 
different  issues,  and  against  whom  different 
judgmmts  are  asked,  can  be  joined  In  <»w 
suit 

In  the  third  and  laat  case  dted  by  plaintiff, 
that  of  Greer  j.  Meses,  24  How.  26&-277.  16 
L.  Ed.  661,  one  of  the  reasons  assigned  by 
the  conrt  why  the  defendant  could  be  Joined 
was  that  tbe'pIalntUf  "cannot  know  how  they 
claim,  whether  jointly  or  seT»aUy,  or  if  ser- 
erally,  how  much  each  one  dalma"  Tha« 
can  hardly  be  any  need  to  point  out  how  1st- 
ai^licable  thhi  is  to  the  case  at  bax, 

jodgment  affirmed. 
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(138  La.) 
No.  18,162. 

BTATB  «x  nL  OUION.  Attj.  Qen.,  FBO- 
PUBTS  FIBE  INS.  CXX  OF 
MEW  OBUDANS. 

(Snpceow  Coort  <a  lAuUaiuu  April  11,  191(K 
On  tfa«  Merits,  Jmi»  9,  1910.) 

(ByJlaliti  hv  Bdttoricl  Staff.) 
1.  IRSUEANCB  49«)— DiescMLunoK  or  Oou- 

PANT— PBOCEEDIHQS— AfFUXi— IHXEBEST  OF 

Stai«  as  Appeli^nt. 

Acts  1903,  No.  124.  provides  tbet,  when- 
ever suit  is  broogiit  by  the  state  to  forfeit  the 
charter  of  a  corporation,  tiie  court  shall  have 
jurisdiction  of  afl  the  property  belonging:  to  it 
from  the  date  of  filing  suit  and  that  on  ren- 
deiing  a  decree  of  forfeiture,  the  court  shall 
order  the  seqiieBtration  of  tbe  property  and  de- 
livery thueM  to  a  liquidator  appointed  by  the 
Governor.  Held,  tb&t  where,  la  a  suit  by  the 
Attorney  General  for  dlBsolutitm  of  an  Ihsor- 
ance  company,  the  court  decreed  a  foreclosure, 
bat  diret^ed  that  the  property  be  delivered  to 
liquidators  choeen  by  the  atockholders,  pursuant 
to  the  corporation's  charter,  the  state  had  a 
Boffident  interest  to  oititle  it  to  appeal  fnnn 
the  jndpaent.  In  w  far  as  it  denied  the  state's 
xight  to  have  the  property  turned  over  to  a  lid' 
uidator  to  be  appointed  by  the  Governor. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Dec.  I>lc.  I  40.*} 

Z,  Appiai.  aud  Ebbob  (|  801*>— Motion  to 
DisiOBS— Questions  Beviewablb. 

Where,  In  proceedings  on  the  relation  of 
the  Attorney  General  to  dissolve  an  insurance 
company,  the  state  ^ipealed  from  a  judgment 
of  dissolution,  in  so  br  as  it  directed  a  delivery 
of  the  coriraration's  property  to  liquidators  ap- 
pointed by  the  stockholders,  whether  the  state 
was  eutltied  to  have  the  property  delivered  to  a 
liquidator  ainralnted  by  the  Governor  was  a 
question  iavolviug  the  merits  which  could  not 
be  determine  on  motion  to  dismiss  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  t  801.*] 

8k  Appbai.  ard  Bbbob  Q  60*)— Jubisdiotion 
— Amotjht  in  Coktbovebst. 

Jurisdiction  ctf  the  Supreme  Court  In  a 
contest  over  the  administration  of  a  fund  is  de* 
termined  by  the  amount  of  the  fnnd  to  be  ad- 
ministered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  50.*] 

4.  iMStJBANCE  (I  4»*)— Dibbolution  or  Com- 
pany—Sequxsteation  or  Pbopebtt— De- 

UVEBT  TO  LiqUIDATOB. 

Acts  1006;  No.  124.  provide  diat  whenever 
rait  is  brought  by  the  state  to  forfeit  a  corpo- 
ration's (diarter,  the  court  shall  have  jurisdic- 
tion of  all  the  corporation's  property  from  the 
date  of  filing  the  suit,  and  that  pendente  lite 
the  court  may  have  the  property  sequestered, 
and.  If  the  corporation  In  such  case  is  a  going 
concern,  the  sheriff  shall  hold  and  administer  as 
a  receiver,  and  that,  on  rendering  the  decree  of 
forfeiture,  the  court  rtiall  "order  the  sequestra- 
tion of  the  property  and  the  delivery  of  it  to  a 
Uquidator  to  be  appointed  by  the  Governor." 
.Held,  that  the  statute  in  so  so  far  as  it  requires 
dellveiy  of  the  property  to  a  liquidator  araoint- 
ed  by  the  Qovunor  1>  mandatwy,  and  that,  on 
die  fbrfdtnre  of  the  charter  of  an  Insurance 
company  at  the  suit  of  the  Attorney  General, 
tiie  court  erred  in  directing  a  delivery  of  the 
coipoiation's  property  to  liquidators  appointed 
1^  the  •tw&holdecs  under  a  dissolution  by  vote 


of  dw  atodkholden  panmanl  to  die  charter, 
adopted  after  the  fbrniture  suit  was  Instituted. 

[Ed.  Note.— For  other  caseiL  see  Insurance, 
Dec.  Dig.  f  4©.*] 

6.  OOBPOBATIONS    Q    619*)  —  FoBrBITUBX  OT 

Fbanohisb— Dissolution— PnooBBDiNGa  bt 

Statb— "JuBODicnoir." 

Under  Acts  1908,  No.  124,  providing  that, 
wlienever  suit  is  brought  by  the  state  to  for- 
feit a  corporation's  diarter,  the  court  shall 
have  Jurisdiction  of  all  the  corporation's  prop- 
erty from  the  date  of  filing  the  suit,  the  word 
"jurisdiction,"  as  there  used,  meant  legal  con- 
trol and  seisin,  so  that  voluotai?  dissolution 
proceedings  taken  by  the  stockholders  of  a 
corpontion,  after  suit  brouj^t  by  the  Attorney 
General  to  forfeit  its  charter,  were  ineffectual 
to  autborise  liquidation  by  the  corporation's 
liquidators,  instead  of  by  a  liquidator  to  be 
ajqKjinted  by  the  GoTemor. 

[Eld.  Note.— For  other  cases,  see  Corporations^ 
Dee.  Dig.  I  619.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  S87&-388&;  vol  8>  pp.  7«97,  7698.] 

&  OOBPOBATIONS    (|  692^*^Dl880LUn0N— 

Ohabteb  and  Statutobt  Fbotisior. 

Where  a  corporation  was  organized  after 
the  passage  of  Acts  1003,  No.  124,  regulating' 
the  dissolution  of  corporations  b/  suit  on  rela- 
tion of  the  Attorney  General  to  forfeit  its  char- 
ter, and  distribute  its  assets,  such  act  must  be 
read  into  the  charter  and  is  paramount  to  provi- 
sions therein  for  liquidation  of  the  corpora- 
tion's charter. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Dea  Dig.  |  592^.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Suit  by  the  State  on  the  relation  and  in- 
formation of  Walter  Guion,  Attorney  Gen- 
eral, against  the  People's  Fire  Insurance 
Company  of  New  Orleans.  Judgment  for  re- 
lator for  less  than  the  relief  d^anded,  and 
he  appeals.  Motion  to  dismiss  appeal  de- 
nied. Judgment  reversed  In  part  and  re- 
manded. 

See,  also,  52  South.  120. 

Walter  Onion,  Atty.  a«n.  (B.  O.  Pleasant; 
of  counsel),  for  appelant  Meyer  S.  Drel- 
fos,  for  appelleea. 

PB0VO8TT.  J.  The  state  tnvaght  this 
suit  to  forfeit  the  charts  of  the  defendant 
corporation,  and  to  enjoin  it  from  doing  any 
fnrtber  business,  and  added  a  prayer  that 
the.  court,  as  required  by  Act  No.  124  of 
1906,  p.  181,  cause  the  property  of  the  de- 
fendant eorpOTBtlra  to  be  sequestered,  and, 
upon  roiderlng  Judgment  of  forfettni^  or^ 
der  the  sheriff  "to  torn  over  the  property  to 
the  liqnldator  appointed  bty  the  GoTemor." 

The  court  decreed  tbe  forfeiture  and  pw- 
petuated  the  Injunction;  but,  Instead  of 
complying  with  the  said  Act  Nol  124  of  1908, 
directed  the  proper^  to  be  deUvered  to  the 
liquidators  -whom  the  stockholders  of  the  de- 
fmdant  corporation  had  chosen,  in  pursn* 
ance  of  the  charter  of  the  corporation,  to 
liquidate  Its  offalia. 

The  appeal  la  by  the  state.  Tbe  defoid- 
ant  corporation  and  tho  liquidator*  have 


•For  otlur  eases  see  same  toplo  and  ssctiea  NUMBER  la  Dee.  A  Am.  Digs.  UOT  te  daU.  A  Rsportsr  Indsssa 


Digitized  by 


Google 


764 


82  BOUTHBBN  HBPORTSH. 


ukked  that  It  be  dlamlned.  Their  sronndi 
ere  that  the  state  Is  not  aggrlered  by  the 
Judgment,  and  has  no  pecnnlarr  Interest  In 
the  appeal;  and  that,  if  she  has,  her  appeal 
was  taken  after  the  eviration  of  the  legal 
delays  within  which  an  appeal  could  have 
been  ttken  l^ally,  and  that,  at  an  erents, 
this  court  haa  no  jurisdiction,  there  not  be- 
ing $2,000  InTolved,  and  the  case  not  pre* 
sentlng  any  one  of  the  special  featores 
which  Cfmfer  Jnrisdlctlon  on  this  court  Ir- 
respectlTo  of  amount  inrolved. 

Appellees  say  that  the  only  Intwest  the 
state  had  in  the  suit  was  to  fbrfeit  the  ^r- 
ter  and  prerent  the  defendant  corporation 
from  doing  any  further  business,  and  that 
tiiat  interest  has  been  fully  satisfied  by  the 
Judgment  appealed  from,  which  has  forfeit- 
•d  the  charter  and  perpetually  aijolned  the 
defoidant  corporation  from  doing  business; 
that  the  evidence  shows  that  the  corpora- 
tion owes  no  debts,  and  had  ceased  to  do 
business  and  gone  Into  liquidation  before  the 
flUng  of  this  suit;  and  that,  under  these  dr- 
enmstances,  the  liquidation  Is  a  matter  of 
purely  private  concern,  the  mere  private 
business  of  the  stockholders,  in  which  Die 
state  has  no  Interest  In  support  of  that 
view  flie  eases  of  State  v.  Herdlc  Coach  Co., 
86  La.  Ann.  241^  State  ex  rel.  Debenture  0& 
r.  JnOge,  61  La.  Ann.  466.  25  South.  66,  State 

Debenture  Co.,  107  Ja.  66%  82  South.  lOS. 
and  Stark  v.  Burke,  5  la.  Ann.  740,  are  dted. 

The  reply  is  that,  if  the  state  has  the  right 
to  require  that  the  sheriff  be  ordered  to  turn 
over  the  mroperty  to  tbe  liquidator  ta  be  ap- 
poiuted  1^  the  Gtovonor,  she  has  an  Interest 
In  appealing  from  the  Judgment  which  de- 
nies Uwt  right,  and  that  tbe  question  of 
whether  she  has  the  rl^t  or  not  is  one  in- 
volving the  merits  of  the  case,  and  proper- 
ly to  be  considered  when  the  case  comes  to 
be  considered  on  its  m^ts^  and  not  on  mo- 
tion to  dismiss. 

Tbe  suggestion  that  the  appeal  has  been 
taken  too  late  Is  based  on  the  assumption 
that  tbe  nit  has  been  brought  under  Act  No. 
159  of  1808,  whereas  It  has  been  brought  un- 
der Acts  No.  124  of  1908,  No.  224  of  1902, 
and  section  741,  Bev.  St,  and  tbe  appeal  is 
governed  by  Act  No.  106  ot  190S  and  other 
laws. 

The  Jurisdiction  of  this  court  In  any  con- 
test over  the  administration  of  a  fund  is  de- 
termined by  the  amount  of  tbe  fund  to  be 
administered.  State  ex  rel.  Bellamore  t. 
Bombotls,  120  La.  162,  46  South.  48;  Succes- 
sion of  Welp,  120  La.  64.  44  South.  921.  In 
this  case  the  fund  largely  exceeds  $2,000. 

The  motion  to  dismiss  Is  drailed. 

On  tbe  Merits. 

Section  8  of  Act  No.  106  of  1898.  as 
amended  by  Act  No.  60  of  10(0,  provides 
that  if  "the  whole  of  the  capital  stock"  of 
an  Insurance  company  "shall  not  be  paid  for 
in  twelve  months  from  the  date  of  Its  char< 
ter,  its  charter  sball  be  forfeited.** 


Act  No.  124  Of  1908  provides  that: 

"Whenever  a  salt  is  bron^t  by  the  state  to 

forfeit  the  charter  of  any  cozpoiation,  or  pie- 
tended  conmratlon,  the  court  shall  be  considered 
to  have  jurisdlctioa  of  all  the  property  belcmg- 
ing  to  sadi  corporation  from  the  date  of  the 
filing  of  tbe  Boit^ 

The  statute  goes  on  to  provide  that  pen- 
dente lite  the  court  "may"  have  the  prop- 
erty sequestered,  and  that  In  sucb  case,  'if 
tbe  corporation  is  a  going  concern,  the  sher- 
iff shall  hold  and  administer  as  a  receiver." 

The  statute  further  provides  that  on  ren- 
dering a  decree  of  forfeiture  the  court  (not 
"may,"  but)  "shall"  order  the  sequestration 
of  the  property,  and  the  delivery  of  it  to  a 
liquidator  to  be  appointed  by  the  Governor. 

Tbe  present  suit  Is  by  the  Attorney  Gen- 
eral In  the  name  of  the  state  undw  said  stat- 
utes. The  prayer  is  for  a  forfeiture,  and  tor 
the  delivery  of  the  property  to  a  liquidator 
to  be  appointed  by  the  Governor.  There 
was  a  sequestration  pendente  lite. 

The  defendant  In  Its  answer  admitted  that 
Its  capital  stoac  bad  not  been  paid,  but  went 
oa  to  allege  that  two  days  after  the  filing  of 
the  suit  the  corporation  had  beoi  Resolved 
by  a  vote  of  the  stockholders  at  a  meetli^ 
duly  held  for  that  purpose,  and  liquidators 
appointed,  all  In  pursuance  of  the  charter, 
and  that  the  court  should  ord»  the  proper- 
ty delivered  to  tluee  liquidators,  and  not  to 
a  liquidato'  to  be  appointed  by  the  Gov- 
ernor. 

The  llquldatoni  elected  by  defendant  in- 
tervoied,  and  a^ed  tliat  their  appointment 
be  confirmed,  and  that  the  pn^erty  be  or- 
dered delivered  to  them. 

The  court  decreed  tbe  forfeiture;  but  In- 
stead of  obeying  the  injunction  of  said  Act 
No.  124  of  1908  that  the  property  shall  be 
turned  over  to  the  liquidators  to  be  appoint- 
ed by  the  Governor,  It  ordered  the  property 
turned  over  to  the  int»veners. 

This  was  on  the  theory  advanced  1^  the 
deftaklant  that  the  statute  haa  application 
only  to  cases  In  which  there  has  been  a 
Judgment  of  forfeltore,  and  that  the  instant 
case  does  not  present  that  feature,  because 
the  corporation  had  been  dlsstdved  before 
the  roidltlon  of  said  judgment  and  bence 
at  tbe  date  of  said  Judgment  there  was  no 
charter  to  be  forfeited,  and  aa  a  conse- 
quence there  could  not  be  a  forfeiture. 

We  tliink  the  court  erred.  The  statute  Is 
Imperative.  No  discretion  whatever  la  left 
to  the  court  A  sequestratioa  must  issue 
when  a  Judgment  of  forfeiture  la  rmdered, 
if  not  already  issued,  and  tbe  sheriff  must 
turn  over  the  property  to  the  liquidator  ap- 
pointed by  tbe  Governor. 

If,  for  arguments  sake,  dtfendant's  con- 
tentltm  were  conceded.  Uiat  at  the  date  of 
the  rendition  of  the  Judgment  there  was  no 
charter  to  forfeit  and  hence  no  Judgment 
of  forfeiture  could  validly  be  rendered,  the 
logical  conclusion  would  be  that.  Instead 
of  rendalng  a  Judgment  of  forfelturob  the 
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conrt  shoiild  hare  aiamlaMd  tin  mlt  praying 
for  tbe  forfettore. 

But  the  court  did  not  do  tbat  Fu  tnm 
ft.  It  decreed  tbe  torCMturo^  The  oonrt  ihould 
either  have  diamiwred  tlie  enlt,  or,  on  rendet^ 
tag  the  jadgment  of  forfeltnre,  compiled 
-widi  Hie  tanperatln  Injimetion  of  the  etat- 
Qte. 

Defendants  aald  c<mtentloii  that  a  valid 
Judgment  conld  not  be  rendered  becaoM  the 
corporation  had  already  been  dlBSOlTed,  and 
benee  there  vas  no  charter  to  be  forfeited, 
resolTea  Itaelf  Into  a  denial  of  tbe  Talldlty 
of  the  Judgment  of  forfeiture.  Bnt  mani- 
festly, if  this  j  Igment  of  forfeiture  was  In- 
Talid.  defoidanfa  remedy  waa  to  have  It  set 
aside  by  appeal  or  by  answer  to  tbe  present 
appeal;  and  defendant  has  not  resorted  to 
either  of  theee  remedle& 

We  wHI  add,  however,  thongh  not  really 
kiTolred  In  this  appeal,  that  the  Judgment 
of  forfeiture  was  prtqierly  rendered.  A  salt 
by  the  Atton^  General  tn  tiie  name  of  the 
state  for  the  forfeiture  of  the  diarter  of  a 
GorporaticHi  cannot  be  vacated,  or  tbe  action 
of  the  court  In  It  fweBtalled,  by  any  action 
on  tbe  part  of  tbe  stocbboldors  of  the  cor- 
poration. The  legal  status  becomes  fixed  as 
of  the  date  of  the  flUng  of  the  suit  This  Is 
vbat  the  statute  means  when  It  says  that 
*nbe  court  shall  have  Jurisdiction  of  all  the 
property  ot  the  corporaflon  from  tbe  date  of 
tbe  fUlng  of  the  suit."  "Jurisdiction"  here 
means  legal  omtrol  and  s^sln.  The  court 
Is  not  bound  to  take  actual  possession  by 
•eqnestratlon,  but  it  msy  dp  so.  Let  It  be 
noted  that  it  Is  not  ftf  the  suit  tbe  conrt  is 
tbOB  said  to  ban  "Jurisdiction'';  but  ot  "the 
property." 

By  such  suit  the  state  seeks  to  protect  the 
public  In  two  ways:  First,  by  forfeiting  the 
^larter  of  the  offending  corporation;  and, 
secondly,  by  taking  charge  of  Its  property, 
and  liquidating  its  affairs.  The  Idea  that 
tbe  suit  can  be  nullified  or  forestalled  by  tbe 
stockholders  making  haste  and  voting  the 
ffisaolutlon  of  tbe  corporation  is  not  to  be 
entertained. 

That  the  dtesolntlon  <a  tbe  corporati<m 
does  not  vacate  a  suit  sudi  as  tbe  present 
one,  see  Piatt  v.  Archer,  0  Blatchf.  19 
Fed.  GasM,  p.  884,  No.  11,218.  That  was  a 
case  in  bankruptcy;  bnt  the  undorlying  prln- 
dple  la  the  same. 

We  are  not  sore  that  defmdant  Is  to  be 
understood  as  contending  that  the  charter 
provlshms  for  tbe  liquidation  of  tbe  defend- 
ant corporation  override  the  statutory  pro> 
Tlatora  herdnabove  referred  to.  Sach  a  wn- 
tentlon  would  Ignore  the  tect  that  these 
BtatutM  were  already  in  eodstence  when  the 
d^endant  coHMntiim  was  otguOaeAt  uid 
must  tberefime  be  read  into  the  charter,  and 
■re  necessarily  of  paramount  authority. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 


•et  aride  In  so  far  as  dlss(flvlng  tbe  seque»> 

tratltm,  app<dntlng  liquidators,  and  ordering 
the  sheriff  to  ddlver  tiie  property  to  tbe 
Uqulibitors  so  appointed,  and  that  It  be  In 
other  respecte  afilrmed,  and  that  the  seques- 
tration be  reinstated,  -and  the  case  be  re- 
manded to  be  proceeded  with  according  to 
law,  ooBto  of  appeal  to  be  paid  by  appellees. 


(126  La.) 
No.  18,234. 

LOUISIANA  GLASS  ft  MIRROR  WOR&S, 
Limited,  v.  IRWIN  et  aL 
In  re  IRWIN. 
(Supreme  C!oart  of  Lonlstana.    Jane  6,  1910. 
Rehearing  Denied  June  28,  1910.) 

(SyUahiu  Iv  Oouri.) 

X.  Hecbanicb'  Liens  ({  229*)— Matebialuen 

—Claims  op  Subcontbactob. 

Under  Uie  provislonB  of  Act  No.  134,  p.  223, 
of  1906,  relative  to  buildinK  contracta  in  citiea 
In  this  state  of  over  60,000  inhabitants,  a  fur- 
nisher of  materials  ondier  a  contract  with  the 
undertaker,  irtio  has  not  filed  a  sworn  state* 
meat  of  bis  claim  with  the  owner,  and  has  not 
caused  the  same  to  be  recorded,  as  required  by 
tbe  third  paragraph  of  the  first  section  of  said 
act.  within  45  dars  after  the  date  ot  the  com- 
pletion of  the  buHdinf,  has  no  cause  of  acttcn 
against  the  owner  in  default  for  not  ezacUng 
bond  and  surety  from  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Mechanics^ 
Liens,  Dec  Dig.  |  229.*] 

2.  Meohahics'  Liens  (I  229*)— Liabiutt  or 
OwNEB— Failure  to  Exaot  Bond. 

Under  said  Act  of  1906,  the  owner  In  de- 
foiilt  Is  not  bound  personally  as  under  Act  No. 
180  of  1894  as  amended  by  Act  No.  123  of 
1890,  but  only  "to  the  same  extent  as  tbe 
snrety  would  have  been,"  and  such  surety  is 
not  bound  except  as  to  dalms  duly  leeorded 
within  the  legal  delay. 

J;Bd.  Note.— For  other  cases,  see  Mechanics' 
ens,  Dea  Dig.  1  220.*] 

Action  the  Louisiana  Glass  ft  Mlrrw 
Works,  Tilmltwl,  agahist  Widow  Edward  O. 
Irwin  and  others.  Judgment  for  defmdaute 
was  reversed  by  the  Court  of  Appeal,  and 
Widow  Edward  D.  Irwin  apidlea  for  certlo* 
rari  or  writ  <Mf  review.  Judgment  of  the 
C!onrt  of  Appeal  vacated,  and  Judgment  of 
the  Flrat  dty  court  affirmed. 

Sidney  F.  Oantler  (Hall,  Monroe  ft  Le- 
mann,  of  counsel),  for  plaintiff.  McCloskey 
ft  Benedict,  for  defaidanta. 

LAND,  J.  The  case  for  review  is  clearly 
stated  by  the  Jndge  of  the  First  city  court 
as  follows: 

"In  this  suit  Judgment  Is  souriit  to  be  ob* 
talned  acalnst  Mrs.  irwin,  with  lien  and  prlv* 
Hege  on  her  property,  plaintiff  claiming  that  In 
the  year  1909  plaintiff  furnUhed,  sold,  and  de- 
liTered  certain  materials,  etc..  which  were  used 
by  the  contractor  Shaddlnger,  In  the  construc- 
tion, repair,  building,  or  reconstruction  of  a 
house  OS  property  owned  by  Mrs.  Irwin. 

'^'Hiere  Is  no  contentim  as  to  tbe  £M;ts;  the 
case  as  presented  to  tbe  court  showing  as  fol* 
lows: 

"That  the  contract  exceeded  glOO ;  that  there 
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was  no  wTitt«n  eontraet,  and  that  tben  was  no 
bond;  that  the  material  aaed  for  In  this  case 
was  nsed  In  the  eonstnictton  <tf  the  building 
referred  to  in  the  petition  herein ;  that  no  at- 
tested aecoont  was  served  on  Mrs.  Irwin,  with- 
in 45  durs  from  the  completion  of  the  contract ; 
and  that  no  sworn  account  of  plsintifF  was  re- 
corded in  the  mortgage  office  of  this  parish.** 

The  Jadge  held  that  the  plaintiff  bad  do 
lien  or  privilege  for  want  of  the  r^lstry 
of  Its  claim  as  required  by  law,  and  had  no 
lecourse  against  the  owner  peraonally,  be- 
cause of  plaintiff's  failure  to  file  a  Bwom 
■tatem»t  of  Its  claim  with  tbe  owner,  cmd 
to  record  a  similar  sworn  statement  In  tbe 
mortgage  office  within  45  days  after  the 
compIetl«i  of  tbe  building,  as  required  by 
paragraph  4,  |  1,  of  Act  134  of  1906. 

From  a  judgment  dismissing  tbe  suit  as  to 
Mrs.  Irwin,  tbe  plaintiff  appealed  to  tbe 
Court  of  Appeal,  where  tbe  cause  was  beard 
and  determined  by  one  of  tbe  Judges  of  said 
court 

Without  assigning  any  reasons  In  writing 
tbe  Judgment  was  amended  by  condemning 
Mrs  Irwin,  In  solido,  with  the  contractor,  to 
pay  the  foil  amount  sued  for,  with  Interest 
and  costs,  and  by  recognizing  the  lien  and 
privilege  as  claimed  by  tbe  plaintiff  on  Mrs. 
Irwln*s  lot  and  bnOdlng.  Tbe  cue  comes 
before  us  on  a  writ  of  review. 

Tbe  decision  of  this  cause  binges  on  the 
proper  constmctlfm  of  Act  No.  134.  p.  223, 
of  1906,  relative  to  building  contzaets  In 
cities  of  over  BOfiOO  Inhabitants. 

The  provisions  ot  said  statnte  may  be 
succinctly  stated  as  fiAlows: 

Tbe  first  sectltm  provides  that  all  buUd- 
Jng  oontmctB  for  $1,000  or  more  shall  be  In 
writing  and  signed  by  tbe  parties,  and  shall 
be  duly  recorded  In  tbe  office  of  tbe  records 
of  mortgages,  wbereln  the  work  Is  to  be  ex- 
ecuted, before  tbe  day  fixed  on  which  said 
work  is  to  commence  and  not  later  than 
seven  days  after  tbe  date  of  the  contract; 
and  that  sudi  recordation  shall  create  a 
lien  and  prlTilege  on  the  bulldli^  and  ground 
or  other  wor^  In  favor  of  tbe  contractor, 
subcontractor,  workman,  fnmlsber  of  materi- 
als, etc.,  as  tbelr  Intoesta  may  amraar. 

Tbe  second  paragraph  provides  that  the 
owno-  shall  require  of  tbe  contractor  a  good 
and  solvent  bond  for  not  less  than  one-half 
of  the  amount  of  tbe  contract  price,  to  be 
recorded  with  tbe  contract,  and  conditioned 
toe  the  true  and  faithful  performance  of 
tbe  Contract,  and  the  payment  of  all  sub- 
contractors, wortonen,  laborers,  mechanics, 
and  fnmlsbws  of  materials,  etc^  said  bond 
to  be  made  in  fiivor  of  the  owner,  sub- 
contractors, eta 

The  third  paragraiA  - provides  that  erery 
p»8on  having  a  claim  against  tbe  contract- 
or, etc,  shall  ffie  a  sworn  statemmt  tbneof 
with  tbe  owner,  and  shall  record  a  sworn 
statment  thereof  in  the  office  of  the  record- 
er ot  mortgages  tot  the  parish  wbwe  the 
work  has  been  done  within  45  daji  after  tte 
ODBQietton  of  the  contract 


The  fourth  paragraph  provides  that,  if  at 
the  expiration  of  said  45  days  there  are  no 
snch  recorded  claims,  tbe  recorder  of  mort- 
gages Bball,  at  tbe  request  of  any  partsr  In  In^ 
terest,  cancel  and  erase  all  Inscrlpdons  of 
the  contract  and  bond. 

The  fifth  paragraph  relates  to  proceedings 
on  objection  to  the  solvracy  of  the  snrety  on 
the  contractor's  bond. 

Tbe  sixth  and  seventli  paragra^  read  as 
follows,  to  wit: 

"If  objection  Is  made  to  the  snffidencv  or 

solvency  of  the  soret/,  thii  objection  sluil  be 
tried  sommarily,  and  if  tbe  snrelr  is  fonnd  to  be 
not  solvent  or  insufficient  to  cover  the  full 
amount  for  which  he  is  twnnd,  or  if  the  owner 
fails  to  exact  said  lx>nd,  or  Jf  be  fails  to  have 
the  same  recorded  in  tlie  office  of  the  recorder 
of  mortgages  in  the  manner  and  within  the  time 
hereinabove  provided,  tbe  owner  shall  be  deem- 
ed in  default,  and  shall  be  liable  to  the  same 
extent  as  the  surety  would  have  been.  Hie 
surety  herein  shall  be  limited  to  such  defenses 
only  as  the  principal  on  the  bond  could  make." 

"The  purpose  of  this  act  is  to  require  ownen 
to  secare  bond  with  solvent  and  somcient  surety 
from  the  undertaker,  contractor,  master  me- 
chanic or  engineer,  for  tbe  protection  of  all 
parties  Interested  In  the  c<mtract,  as  their  in- 
terests may  appear,  and  which  said  surety  is 
to  stand  In  the  place  and  stead  of  a  defaulting 
undertaker*  contractor,  master  mechanic  or  en- 
gineer.** 

If  the  owner  be  bound  under  the  statota 
be  la  'liable  t»  the  same  extent  as  tbe 
snrety  mnild  Iiave  been.**  The  ownw  who 
has  failed  to  exact  bond  and  snrety  Is  on 
the  same  plane  with  the  own«  who  has 
permitted  the  contractor  to  give  an  inaidvait 
or  Insufficient  surety* 

It  Is  vexT  dear.  In  tbe  case  of  an  Insuf- 
ficient or  inaidvent  anretr.  that  a  potaon^  who 
has  failed  to  file  a  swwn  statement  of  bis 
claim  with  tbe  owner*  and  to  dnlr  record 
the  same,  within  the  dday  of  46  days,  has 
no  rli^t  of  actl<m  on  tiie  bond,  which  may 
be  summarily  waaed  and  canceled  upon  the 
written  demand  of  any  party  in  Intnest. 
lik  case  no  bond  be  fomltiied,  nothing  pre- 
vents the  wortunan  or  fnniisher  of  materi- 
als from  filing  tUs  sworn  statement  with 
the  owner,  and  recording  hie  claim  within 
tbe  legal  delay,  for  the  purpose  of  holding 
tbe  owner  as  surety. 

In  tbe  Interest  of  tbe  prompt  and  speedy 
settlement  ci  meehantcs'  Uena  against  bnild- 
ings  and  other  structure^  all  ot  tbe  statutes 
on  the  subject-matter  require  tbe  recorda- 
tion of  (daims  within  brl^  periods  of  time 
after  the  completion  of  the  work.  Under 
Acta  180  of  18M  and  128  of  1886»  tte  bond 
continnes  In  force  tmly  90  days,  and  under 
Act  184  of  190^  when  no  <lalm  la  recorded, 
the  bond  may  be  canctfed  after  tbe  lapse  of 
45  days,  niere  Is  no  privl^  of  oontract 
between  the  owner  and  persons  who  furnish 
materials  to  tbe  contracture  and  t3ie  latter 
in  order  to  aoqnlra  a  rl|^  acUim  against 
tbe  owner  must  comply  atrietly  with  tbe 
requirements  of  the  statute.  Tbe  OtvU  Code 
requires  the  sorlce  ot  an  attested  aeooant 
tm  the  owner*  befwe  payment  Is  duo  or 
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made  to  tiie  contractor,  and  Act  IM  of  ISOO 
^Tidea  for  tbe  HUag  of  a  awom  atataneot 
wltli  tbe  owaex  within  40  days  after  tbe 
comi^etliKi  of  tbe  bnUdbiK.  In  tbe  caee  at 
bar,  tbe  fttrBletaer  baa  compiled  with  neither 
tbe  requirements  of  the  Code,  nor  of  the 
Btatata  Tho  ncmconqdianoe  of  the  owner 
doea  not  dlqpaiae  the  famlsber  of  material 
nnder  Act  184  of  1906  from  fulfilling  on  his 
part  tbe  reqnlrememtB  of  the  statute,  nie 
act  of  1906  dlflfflB  In  several  material  re- 
spects ^om  Act  Na  180  of  1804  aa  amoid- 
ed  by  Act  No.  12S  of  1806.  Under  the  last 
statute  the  owner  who  doea  not  comply 
with  its  requimuents  is  made  "personally 
liable  for  all  balances  due  to  the  workmai, 
laborers  and  furnishers  of  materials  used 
in  the  building,"  and  the  recordation  of 
Bwom  claims  la  for  the  bo16  purpose  of  ac- 
quiring a  lien  on  tbe  land  and  building. 
Under  the  act  of  1906,  the  owner  In  default 
la  not  bonnd  personally,  but  only  as  surety, 
and  tbe  Uoi  claimants  are  required  not  only 
.to  record  awom  statements  of  their  accounts, 
but  to  file  duplicates  with  the  owner,  within 
the  short  delay  of  45  days  after  the  comple- 
tion of  the  building.  In  tbe  instant  case,  if 
bond  had  been  given  and  recorded  as  requir- 
ed 1^  the  act  of  1906,  it  is  plain  that  pre- 
scription of  45  days  would  avail  the  surety. 
In  the  words  'of  the  law  the  owner  In  de- 
fault "Is  liable  to  the  same  extent  as  the 
surety  would  have  been." 

It  Is  therefore  ordered  that  tbe  Judgment 
of  the  Court  of  Appeal  In  this  case  be  vacat- 
ed and  set  aside,  and  that  tbe  judgmwt  of 
tbe  First  ci^  court  be  affirmed,  and  that  the 
plalntUt  pay  coats  in  both  appelate  courts. 


a26  La.) 
Ko.  17,886. 
OUILLORT  et  al.  t.  ELUS. 
{Snineme  Conrt  of  Louisiana.    June  6^  lOlO*) 

(SyUaiiu  T>v  the  Court.) 

1.  Taxation  (S  734*)  — Adjudication  roa 
Taxbb— SuvFioiEKar  or  Dkscbiption.  ^ 
The  adjudication  tot  taxes  of  the  S.  BL  ^ 
<MC  the  S.  EL  %  of  an  nndedgnated  section  of 
land,  in  a  designated  township  and  range,  iden- 
tifies no  property,  and  cannot  convey  title  to 
tbe  whole  or  any  designated  section,  less  the 
e.B.)4efthe8.B.%,  In  such  township  and 
nngB,  or  ^whecck 

\^  Mote.— Vor  oflier  cases,  see  Tszatlon, 
Gmt  Dig.  m  1470-1478;  DeeHDlg.  I  734.*] 

IL  Taxation  (|  788*)  —  Aojudioation  fob 
Taxes— iNsumciENT  Desoblption. 

Where  there  has  been  what  purports  to  be 
aa  edjndteatlon  (or  taxes  of  propwty  whldi, 
from  the  description  In  the  aanssment  and  ad- 
Tertisement,  Is  not  susceptible  of  identification, 
or  there  lias  been  an  adjadfcatltHi  of  a  snffi- 
dently  described  tract  an  act  at  sale,  predicated 
thereon,  cannot  "afford  proof'  of  tbe  sale  to 
tbe  sdjudicatee  of  a  described  tract,  other  than 
that  which  has  been  adjudicated;  for,  there 
having  be«n  no  such  sale,  there  can  legally  be 
no  Tpnot  of  it^  and  the  insertion  in  ^e  deed  of 
a  description  ^  i«operty  not  assessed,  advertis- 


ed, or  adjudicated  cannot  afltet  the  title  of  the 
property  so  described. 
[Ed.  Note— For  other  case^  see  Taxation, 

Dec.  Dig.  I  788i*] 

8.  Taxation  (I  734*)— Sau  tob  Taxes— 

OSSSITT  FOB  AsSESaUEHT. 

Whilst  it  is  tme  that  for  tiie  purposes  of 
tbe  pxeecription  estaUidied  by  article  233  of 
the  CoQstittttion  an  assesranent  ma;  be  good, 
though  made  in  the  name  of  one  not  the  owner 
of  the  property,  or  of  one  who  is  dead,  or  in 
DO  name,  nevertheless  there  can  be  no  sale  of 
property  for  taxes  which  the  law  can  recognize, 
noless  there  has  been  an  assessment ;  that  is  to 
say,  a  valuation  of  the  property,  without  which 
the  tax  could  not  have  been  levied;  and,  where 
a  tax  collector  makes  what  he  may  call  "a  sale 
for  taxes,"  without  saeh  warrant,  his  act  la  a 
tort,  rather  than  a  sale. 

Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {|  147&-147S;  Dec.  Dig.  f  734.*] 

4.  Advebbb  Possession  (|  84*)— Good  Fafth. 

When  property  not  sosceptlbte  of  identifi- 
cation (fnHn  the  description  in  the  assesament 
and  advertisement)  purports  to  have  been  ad- 
judicated for  taxes,  and  the  adjudlcatee,  prepar* 
iBg  tbe  act  of  sale,  Inserts  a  deseriptUm  woidi 
identifies  pn^rty  of  which  he  subsequently 
claims  pcnsession  under  such  deed,  he  must  be 
held  to  be  a  possessor  in  bad  faith. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Gent  Dig.  H  48S-«00:  Dea  Dig.  | 
84.*] 

6.  EVIDBKOI  (I  484*)  — Pabol  Dvidengb  — 

Fbaud. 

On  a  charge  that  fraud  was  practiced  in  In- 
serting in  a  tax  deed  a  descriptioD  of  property 
not  assessed,  advertised,  or  ' adjudicated,  parol 
evidence  is  admissible  to  identify  and  explain 
the  use  of  a  book  kept  by  the  sheriff  (and  tax 
collector)  showing  the  adverUaements  of  prop- 
erty offered  for  sale  for  taxes  snd  the  results 
of  the  offers. 

[Ed.  Note.— For  ofiier  cases,  see  Evidence 
Cent  Dig.  U  2006-2020;  Dec.  Dig.  S  434.*] 

Appeal  from  Sixteenth  Judicial  District 
Court,  Parish  of  St  Landry;  William  P. 
Edwards,  Judge. 

Action  by  Joseph  A.  GuUlory  and  others 
against  Charles  S.  Elms.  Judgment  for  plaln- 
tUTs,  and  defendant  appeals.  Affirmed. 

Gilbert  L.  Uapr6,  for  appellanL  Garland 
&  Harry,  for  appellees. 

Statement  of  the  Caa& 

MONBOX;  J.  Plaintiffs  allege  that  as  the 
heirs  of  tbelr  ancestor,  Joaech  Simon  Fon- 
tenot,  th^  are  the  own^  of  a  tract  of  land 
In  the  parish  of  St  Landry,  described  aa 
section  3S,  in  township  8  S.,  range  3  B.,  less 
the  S.  m  )4  of  the  S.  B.  ^4  of  said  section; 
that  thdr  ancestor  acqnlred  the  land  from 
the  state  of  Louisiana  on  April  17, 1662,  and 
that  neither  be  xua  his  heirs  have  ever  part- 
ed therewith;  tbat  there  were  assessed  for 
the  year  1806  to  tbB  heirs  of  Joseph  Simon 
Fontenot  "881.34  acres  of  land,  being  the  S. 
E.  %  of  the  S.  %  In  township  three, 
sonth,  of  range  three,  eastf*;  that  u  thus 
assessed,  said  proper^  was  advertised,  and 
on  January  21,  1897,  adjudicated  to  George 
O.  Elms,  who  tiiwenpon  prepared  a  deed 
evidencing  a  sale  of  the  property  inherited 


•T9t  ettasr  casss  sat  asaw  topic  sad  saetlM  NUMBBR  in  Deo.  A  Am.  Diga.  U07  to  <Ut«,  A  B^ertw  ladsMs 


Digitized  by 


Google 


768  SOUTHBRN  aEPOBTBB.  (Ll 


hf  petlthmen ;  that  said  aweasment,  adver- 
Usenient,  and  adjudication  were  InsnflOcient 
to  Identic  the  property  ao  Inherited,  and 
tbat  the  deatTlptlrai  waa  inserted  in  said 
deed  in-  fraud,  and  vested  no  title  In  the 
adjadicatee ;  that  the  land  here  claimed  haa 
never  been  in  the  posaesalon  of  aald  Elma  or 
his  vendora  (vendees) ;  that  Charles  S.  SSma 
iHaima  to  have  acquired  the  same  from  hia 
fattier,  Geo.  O.  Elma.  PlalntUh  pray  for 
citation,  and  for  Judgment^  decreeing  the 
nidllty  of  aald  tax  deed,  maintaining  th^r 
title  and  aending  them  into  posseasion,  etc. 

Defendant,  Gliarlea  3.  Elms,  cats  vp  a 
claim  of  title  running  back,  through  mesne 
conv^ancea,  to  the  tax  sale  to  Oeo^  O. 
Elms  of  Juiuary  21,  1887,  which  is  the  main 
object  of  idalntlfb*  attack  He  allegea  tbat 
he  and  his  authors  have  been  in  nndlsturbed 
possession  ot  the  land  In  question,  and  have 
paid  the  taxes  thereon  since  said  tax  sale; 
that  he  purchased  In  good  faith,  and  that 
his  title  la  protected  by  the  prescription  of 
10  years,  under  Glv.  Ockle,  art  3478,  and  of  8 
years,  under  article  233  of  the  Gtwstitutlon ; 
that  neither  plaintiffs  nor  their  author  ever 
paid  any  taxes  on  the  land  claimed,  and 
that  their  demand  is  stale;  that,  should 
there  be  Judgment  agabiat  him.  he  Is  entitled 
to  recover  the  amount  dtobursed  for  taxes, 
«te. 

The  evidence  ahows  that  plaintiflb  an  tbe 
sole  helra  of  Joa^h  Simon  Fontenot,  and 
that  their  ancestor  acquired  the  land  claimed 
by  them,  as  alleged  in  the  petlUon,  and  by 
the  following  description: 

"Prac'I  N.  B.  %  of  Sec  FincT  W.  % ;  W  % 
and  N.  E.  %  of  &  B.  34.  Sec  S3;  Town.  3  S; 
Bange  8  E;  area  891.38.'* 

In  other  words,  he  acquired  all  of  section 
33,  except  the  S.  B.  %  of  the  S.  E.  14.  The 
assessment  and  advertisement  under  which 
the  property  thus  described  is  said  to  have 
been  sold  to  Geo.  O.  Elms  are  aa  foUowa: 

"Fontenot,  Job.  Simon,  Hein  of 

"391»*/ioo  acres— S.E.  %  of  S.  B.  %  tp  3 
•  r  3  e  value  $390;  state  tax,  $2.34;  parish 
$3.90 ;  total  $6.24." 

From  which  it  will  be  seen  that  there  is 
no  designation  of  the  section  tn  which  the 
land  attempted  to  be  described  Is  situated, 
and  that,  if  any  property  can  be  said  to  be 
aasessed  or  advertised,  it  Is  the  S.  E.  ^  of 
S.  £.  ^  of  an  undesignated  section,  where- 
as, Jos.  Simon  Fontenot  acquired  all  of  sec- 
tion 33,  except  the  S.  R  %  of  the  S.  B.  ^. 

Geo.  O.  Elms  admits  that  the  deed  pur- 
porting to  have  been  executed  pursuant  to 
the  adjudication  under  said  assessment  end 
advertisement  was  prepared  by  him.  and  the 
property  said  to  have  been  adjudicated  is 
therein  deecribed  aa  havli«  bem  b(«na  on 
the  assessment  rolls  as  follows: 

"No.  227a  Jos.  Simon  Fontenot.  Hdn  of: 
881.34  acres ;  being  all  of  section  thirty  three 
1q  T.  three,  sonth,  range  three,  East,  except  the 
southeast  quarter  of  southeast  quarter." 


On  April  1^  1898,  flie  chUdroi  of  Geo.  O. 
xama,  aa  helra  of  their  deceased  motha% 
Mary  BL  Barker,  conveyed  to  their  father  all 
of  th^  Iptereat  in  varloua  tracts  of  land, 
indnding  that  described  In  the  tax  deed 
above  referred  to. 

On  July      1899,  Geo.  O.  Elma,  acting,  ap- 
parently, aa  natural  tutor,  and  by  nder  of 
the  dlatrict  court  directing  him  to  aell  the 
property  in  commmdty  of  hIa  deceased  vrife^ 
adjtidlcated  the  "north,  fractional,  half  sec- 
tion; the  matii  half  fractional  sonth  half, 
the  aonth  half  of  'sonthweat  tractl<mal  ^ 
and  the  southwest  %  of  sontbeaat  ^  of  sec- 
tion 83,"  to  hia  Bon-in-lavp,  John  W.  Bohrer, 
who  on  February       1900,  sold  to  Charles 
S.  Ehns,  the  present  defendant;  *'all  of  sec- 
tion 83,  in  township  3  South,  of  range  S 
East,   •   •   •   exc^  the  southeast  %  of 
B.  Bl  U  of  said  section."  On  September  11, 
1906,  Cha8.'S.  SSma  aold  to  Geo.  O.  Blms 
"the  west;  fractional,  half — the  northeast 
fractional  quarter — the  norOi  half  of  south- 
east quarter  and  aonthwest  quarter  of  aoutb- 
east  quarter  aec.  83;"  aald  to  contain  391.31 
acres;  and  on  October  IS,  1^00,  Geo.  O.  Elma 
reconveyed  said  property  to  Chaa.  S.  Elma, 
describing  it  as  "301.34  acres  in  aec.  83,  in 
T.  8  8.,  R.  3  E.,   •   *   •  being  all  of  sec- 
tion except  46  acres  (S.  B.  ^  of  S.  E. 
This  last-mentioned  conveyance  purports  to 
be  a  aale  for  $%700  cadi,  and  Chaa.  S.  Elms 
(ocamiued  under  commlaalon)  testifies  tbat 
he  paid  the  price  in  cash,  and  hence  had  no 
check  to  exhibit   On  the  other  hand,  Geo. 
O.  Elms  (also  examined  under  commlBsloo, 
and  at  a  different  place),  being  asked:  "Did 
you  ever  receive  any  consideration  for  the 
varlona  sales  made  by  you?"  relied:  "Not 
as  yet ;  the  note  given  me  had  only  matured 
a  abort  time  before  this  suit  waa  Instltoted.* 
Geo.  O.  Elma  glvea  some  other  testimony, 
the  purpose  of  which  la  to  ahow  that  he  took 
possession  of  the  land  by  aurveying  It,  as- 
aerting  title,  and  leasing  one  acre  to  a  party 
"for  him  to  put  a  aawmill  on,"  and  that  the 
sftwmill  waa  erected  and  waa  c^ierated  tor 
several  years. 

Opinion. 

It  is  plain  that  the  adjudicatkm  for  taxes 
of  the  S.  B.  %  of  S.  EL  %  of  an  nniteslgaat- 
ed  section  of  land  in  a  designated  townsblp 
and  range  conveys  to  the  adjudicatee  no  title 
to  the  whole  of  a  particular  aection  in  audi 
township  and  rang^  exc^  the  S.  B.  %  of 
the  S.  E.  % ;  and  It  Is  equally  plain  that  a 
tax  deed  having  no  other  basis  than  such 
adjudication,  but  deecribing  the  property  as 
all  of  said  section,  except  S.  B.  %  of  the  S. 
E.  ^,  can  have  no  other  or  greater  ^fecL 

The  adjudicatton  alone  transtars  the  title 
of  the  seized  dd>tor,  and  ttie  act  of  aale  wMcSi 
follows  "adds  nothing  to  the  force  and  effect 
of  the  adjudication,  but  Is  only  Intonded  to 
afford  the  proof  of  it"  Oode  ^a&  arts.  090, 
696.  Wher^  howevw,  there  haa  been  what 
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purports  to  be  an  .adjndlcatl<m  for  taxes  of 
property  which  from  the  description  in  the 
assessment  and  adTertlsement  Is  not  suscep- 
tlble  of  identification,  or  there  has  been  an 
adjudication  of  a  sufflciently  described  tract, 
an  act  of  sale,  predicated  thereon,  cannot 
"afTcvd  proof"  of  the  sale  to  the  adjudicatee 
of  a  described  tract  other  than  that  which 
bas  been  adjudicated;  for,  there  liaving 
been  no  such  sale,  there  can  legally  be  no 
proof  of  It  and  the  Insertion  In  the  deed  of 
a  description  of  property  not  adjudicated 
cannot  affect  the  title  of  the  property  de- 
scribed. 

That  there  can  be  no  sale  of  property 
which  is  neither  identified  nor  susceptible  of 
identification  goes  without  saying.  Scott  et 
al.  V.  Parry  et  al.,  108  la.  11,  32  South.  188; 
I^vy  T.  Cause,  112  Im.  789,  36  South.  684; 
Posey  V.  City  of  New  Orleans,  113  I*.  1059, 
37  South.  969;  Lewis  t.  Brock,  123  La.  1, 
48  South.  563.  And,  where  there  baa  been 
no  sale,  article  233  of  the  Constitution,  es- 
tablishing the  prescription  of  three  years 
against  attacks  on  hales,  has  no  application. 
Shelly  T.  Friedrlchs,  117  La.  679,  42  South. 
21&  It  is  true  that  it  has  been  held  by  this 
court  more  than  once  that  for  the  purposes 
of  the  prescription  established  by  article  233 
of  the  Constitution  an  assessment  may  be 
sufficient  though  made  In  the  name  of  a  per- 
son not  the  owner  of  the  property,  or  in  the 
name  of  one  who  la  dead,  or  Iq  no  name, 
bat,  so  far  as  we  are  at  present  informed,  it 
has  never  been  held  whether  for  the  purpose 
stated  or  for  any  other  that  in  legal  contem^ 
platlon  there  can  be  a  sale  of  property  for 
taxes  without  an  assessment.  In  fact,  it  Is 
the  essence  of  such  a  sale  that  there 
should  have  been  an  assessment,  just  as  It 
is  the  essence  of  an  execution  that  the  exe- 
cutioner shonld  hare  l^al  authority  for 
what  he  does,  since  otherwise  the  killing  Is 
merely  a  homicide,  and  perhaps  a  murder. 
No  one  will  pretend  that  one  ordinary  citi- 
zen can  make  a  "sale  for  taxes"  of  the  prop- 
erty of  another,  no  matter  what  he  may 
choose  to  call  it,  and  a  sheriff  or  tax  collect- 
or without  a  writ  or  warrant — or,  In  other 
words,  without  an  assessment  and  levy — is 
no  more  than  an  ordinary  citizen,  and  his 
sales  without  such  authority  are  not  sher- 
iff's sales,  or  sales  for  taxes,  but  are  acts 
which  are  better  known  to  the  law  as 
norts." 

Of  course,  an  assesBment,  without  an  iden- 
tification of  the  property  attempted  to  be  as- 
sessed. Is  no  more  possible  than  Is  the  cook- 
ing of  an  nncaught  hare,  and,  where  one 
piece  of  property  Is  described  in  an  as&ess- 
ment  and  advertisement,  It  cannot  be  said 
tiiat  another  piece  Is  thereby  identified,  as- 
aessed,  and  adrraHsed,  or  that  any  authority 
Is  thereto  conferred  on  the  sheriff  or  tax 
collector  to  tell  such  other  piece  for  taxes; 
and.  as  we  have  said  without  authority,  he 
«annot  make  a  sale  for  taxes  within  the 
meaning  either  of  aztiifle  2S8  (tf  the  Oim- 
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stitution  or  of  any  other  provision  of  our 
law.  The  general  rule,  as  thus  stated,  has 
be^  recognized  la  many  cases  besides  thtwe 
hereinabove  dted,  and  In  Shelly  et  aL  r. 
Friedrlchs,  117  La.  679,  42  South.  218,  it  waa 
applied  to  the  pracription  established  by 
article  233  of  the  Constitution,  it  having 
been  there  (qaoting  fnm  the  syUabu*) 
that: 

"The  constitutional  provision  invoked  [re- 
ferring to  the  prescription  established  by  arti- 
cle 233}  does  not  core  the  tax  title  where  the 
descripdon  is  Inauffldsot  to  Identic  the  prop- 
erty." 

See,  B&o,  €rlllen  V.  N.  O.  Tmnliml  Oo., 
117  La.  S64,  41  SoutlL  64S;  Tenr  t.  Hetsen. 
lis  La.  1080,  1081,  40  South.  461. 

We  may  remark  here  that  tiie  record  doea 
not  show  that  the  land  In  queaUcm  was  the 
only  land  owned  the  taeira  of  Jos.  Simon 
Fontffliot  In  section  88,  township  3  S.,  range  3 
B.,  or  in  that  township.  The  only  evidence 
tending  in  that  direction  being  an  excerpt 
from  the  Inventory  in  Fontenotfs  anccesslon 
from  which  It  appears  that  there  were  ,700 
acres  (doubtful  aa  title  and  acreage)  on 
Bayou  Crocodile. 

We  sgne  with  the  learned  counsel  for  de> 
fendant  that  It  makes  no  dlffer^ice.  In  so 
far  aa  the  OTlglnal  validity  of  the  tax  deed 
la  concerned,  that  the  deed  was  prepared  by 
the  adjudicatee,  rather  than  by  the  sheriff, 
but  that  drcnmstance  makes  this  difference 
In  determining  whether  the  adjudicatee  act- 
ed in  good  or  bad  faith ;  that,  if  the  deed 
had  been  prepared  by  the  sheriff,  there  would 
be  a  possibility  that  the  adjudicatee  had  ac- 
cepted it  without  knowing  that  It  described 
property  which  had  never  been  assessed,  ad- 
vertised, or  sold,  whereas,  having  prepared 
the  deed  himself,  we  are  bound  to  assume 
that  the  change  In  the  dracriptlon  of  the 
property  was  made  with  knowledge  and  de- 
Uberatloi^  and  for  the  purpose  which  It 
seemed  likely  to  accomplish,  thus  bringing 
the  adjudicatee  within  the  meaning  of  OiT. 
Code,  art.  3452,  which  reads: 

"TUm  possessor  in  bad  faith  is  be  who  pos- 
sesses, as  master,  but  who  assumes  this  quality 
when  be  well  knows  that  he  has  no  title  to  the 
thing  or  that  his  title  Is  vidoua  or  defective.** 

We  therefore  agree  with  the  learned  judge 
a  quo  that  the  author  nnder  whom  the  de- 
fendant claims  was  not  a  possessor  in  good 
faith,  and,  as  the  titie  emanating  from  him 
was  not  as  much  as  10  years  old  when  tiila 
suit  was  brought,  the  prescription  of  10 
years  acqulrendi  causa  cannot  avail  to  sus- 
tain it  ■  On  the  trial  of  the  case  counsel  for 
plaintiffs  called  to  the  stand  Mr.  O.  Desho- 
tels,  a  son  of  the  form^  sheriff,  by  whom 
the  act  of  sale  here  attacked  was  executed, 
and  the  witness  identified  a  certain  book,  as 
having  been  used  by  his  father,  as  sheriff; 
and  In  which  are  pasted  the  advertisements, 
cut  from  the  t^dal  paper,  ot  property  otter- 
ed for  sale  for  taxes,  with  a  memorandnm 
opposite  each  advertisement  ahowlDC  whether 
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the  property  had  been  Mid,  and.  If  so,  to 
whom.  OounBel  for  defendant  objected  to 
the  testimony,  identifying  the  book  and  ex- 
plalniBg  its  purpose,  on  the  ground  that  it 
was  parol  evidence,  inadmissible  to  contra- 
dict the  recitals  of  an  autheadc  act  We 
are  of  opinion  tliat  the  objection  was  pro[>- 
erly  oTemiled.  The  book  was  part  of  the 
recoM  k^t  by  the  sherilt  and  was  not  parol 
evidence, -and  the  testimony  glvoi  to  Idoati- 
fy  and  explain  Its  purpose  was  necessary, 
because  It  does  not  altogether  explain  its^. 
Moreover,  the  petition  alleges  that: 

"The  description  of  your  petitioners'  property 
in  the  deed  evldendng  said  adjodicatiou,  when 
the  same  was  never  assessed  against  your  peti- 
tioner or  adjudicated  by  the  tax  collector  of  the 
IMuisb  of  St  Landry,  was  a  fraud,  practiced  on 
them  and  vested  no  title  to  your  petitioners' 
property  in  said  ESms." 

And  a  charge  of  fraud  opens  the  door  to 
oral  as  well  as  documentary  evidence.  No 
effort  was  made  by  the  defendant  to  prove 
the  taxes  paid,  and  the  court  a  qua  In  giv- 
ing Judgment  for  plaintiff  reserved  defend- 
ant's rights  with  respect  to  such  taxes.  We 
think  the  Judgment  as  rendered  is  correct, 
and  it  Is  accordingly 

Affirmed. 

(126  La.) 
No.  18.196. 
TAYLOR  T.  UNITED  FRUIT  CO.  et  a). 
(Supreme  Court  of  Louisiana.   June  6,  1910.) 

(SyUalnu      the  Court.) 
Shipping  (|  84*)  —  InjnBixs  to  Sesvakt  — 

EVIDEHCE. 

The  United  Fruit  Company,  having  In  Its 
possession  and  control  at  the  landing  of  the 

city  of  New  Orleans  aa  charterer  of  a  steam- 
ship named  the  Bertha,  employed  the  defendant 
Legeai,  eugaeed  in  the  business  of  loading  and 
unloading  sups  and  having  a  number  of  men 
under  him,  to  load  a  cargo  of  ciV>ss-ties  upon 
said  steamship.  While  Legeai's  workmen  were 
in  the  bold  of  the  vessel  to  receive  and  properly 
stow  the  ties  when  received  there,  others  upon 
the  shore  were  swinging  the  ties  from  the  shore 
upon  die  vessel.  When  the  men  first  went  into 
the  bold,  the  hatch  above  was  open,  but  later, 
by  direction  of  one  of  the  officers  of  the  United 
EVnit  Company,  the  mate  of  the  ship  bad  a  por- 
tion of  the  open  hatchway  covered.  Hie  cover 
was  improperly  and  insecurely  placed  over  the 
hatch,  so  that,  in  lowering  the  ties  into  the 
bold,  they  Btmck  this  covering,  dislodged  It,  and 
caused  It  to  fall  upon  the  men  below  in  the 
tiold.  Hie  plaintiff  was  severely  injured  by  the 
hlling  of  the  cover  and  lias  sued  Legeai  and  the 
United  Fruit  Company  to  recover  cwmages  for 
the  injury  so  received  by  him.  Judgment  hav- 
ing been  rendered  In  plainttfrs  favor  against 
the  fruit  company.  It  has  appealed.  It  was 
under  the  circumstances  legally  responsible  tor 
the  injury. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent.  Dig.  H  342,  34&-351 ;  Dec.  Dig.  I  84.*] 

Appeal  from  Civil  District  Oonrt;  Parisli 
of  Orleans ;  Thomas  C  W.  EUIa,  Judge. 
Action  by  Jamea  Taylor  against  the  Unit- 


ed  Fmit  Company  and  nOun.  Jodsment  for 
plaintiff,  and  deftedants  appesL  Afflrmed. 

James  L^mdre  aad  BdwaM  Btfitcnv  for 
appelant  United  Frnit  Ga  Samiiel  Buirain. 
for  antdlee. 

Statement  of  the  Case. 

NICHOLLS,  J.  Plaintifr  brings  this  suit 
against  the  United  Fruit  Company  and  James 
J.  Legeai,  claiming  that  they  are  indebted  In 
solldo  to  him  In  the  sum  of  f 10,000,  with  le- 
gal Interest  thereon.  In  his  petition  be  al- 
leges that  on  NovHuber  7,  1906,  the  United 
Fruit  Company  had  poasesaion  of  ft  certain 
steamship  named  Bertha,  which  said  defend- 
ant used  In  Its  business  of  common  carrier, 
and  the  otber  defendant,  the  said  James  J. 
Legeai,  was  engaged  in  the  buslnesa  of  load- 
ing and  unloading  vessels  in  the  port  of  New 
Orleans;  and  on  the  day  and  year  aforesaid, 
the  said  steamship  being  In  the  port  of  New 
Orleans,  the  said  United  Fruit  Company.  de> 
siring  to  have  said  steaipshlp  loaded  with  a 
cargo  of  ties,  timber,  and  other  goods,  procur- 
ed and  directed  the  other  defendant,  the  said 
James  J.  Legeai,  to  have  said  steamship  load- 
ed with  said  cargo,  and  the  said  James  J.  Le- 
geai, on  the  day  and  year  aforesaid,  at  New 
Orleans  hired  and  employed  plaintiff  to  go 
with  other  men  into  the  hold  of  said  steani- 
ship  and  assist  In  the  storing  of  said  cargo 
in  the  hold  of  said  steamship;  and  plaintiff 
and  a  number  of  other  men  under  the  direc- 
tion of  said  .Tnmes  J.  Legeai  went  on  board  of 
said  steamship  tind  descended  into  the  hold 
of  said  steamship  Into  that  part  of  said  steam- 
ship which  is  known  as  "hatch  No,  2,"  and 
entered  upon  the  work  of  storing  said  car- 
go; and  then  and  there  It  became  and  -wns 

the  duty  of  both  defendants  to  furnish  plain- 
tiff and  said  other  men  auployed  In  said 
hatch  No.  2  with  a  reasonably  safe  place  to 
work,  and  to  keep  said  place  reasonably  safe 
while  plaintiff  and  said  oth^  men  were  work- 
ing In  said  hatch;  and  to  use  reasonable  care 
to  prevent  anything  from  falling  down  into 
said  hatch  upon  plaintiff  and  said  otber  meu 
while  plaintiff  and  said  other  men  were  work- 
ing In  said  hatch.  But  both  defendants  whol- 
ly neglected  alt  their  said  duties  In  the  pron- 
Ises,  and  did  not,  nor  would  not,  furnish 
plaintiff  and  said  otber  men  with  a  reason- 
ably safe  place  to  work,  and  did  not,  nor 
wotUd  not,  nse  any  care  to  prevent  thing)' 
from  falling  down  said  batch  upon  plahitlff 
and  said  other  men',  and.  while  plaintiff  and 
said  other  men  were  working  In  said  hatch, 
the  said  James  J.  Legeai  n^llseotly  and 
carelessly  allowed  and  permitted  the  other 
defendant,  the  laid  United  Fruit  Company,  iu 
wrongfully,  ne^lgttitly,  carelesdy,  and  inse- 
curely place  certain  pieces  of  hatch  Goraing 
on  the  t(V  of  xtld  hatdi  No.  2,  and  about  2 
o'clock  on  the  day  and  year  aforesaid,  wliUe 
phiintitt  and  said  otber  tooi  wen  working 
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In  said  hatch  assistlnff  In  the  storing  ot  car- 
£0,  a  certain  piece  of  timber  which  was  be- 
ing pulled  by  the  tackle  of  said  steamship  on 
board  of  said  steamsbfp  casaally  came  In 
contact  with  the  combing  of  said  hatch  and 
jarred  one  of  said  pieces  of  hatch  covering 
which  the  said  United  Fruit  Company  had 
wrongfully,  n^Ugently,  carelessly,  and  Inse- 
cnrely  placed  over  said  hatch  J^o.  2,  and  said 
piece  of  hatch  covering  fell  down  said  hatch 
and  struck  plaintiff's  left  foot,  bruising,  con- 
tusing, and  crushing  It  to  a  pulp;  tmd  plain- 
tiff was  taken  to  the  Charity  Ho^ltal  where 
he  remained  for  a  long  time,  to  wit,  one 
month,  and,  In  consequence  of  said  Injuries, 
plaintiff  suffered  and  still  snffers  great  men- 
tal and  physical  pain,  and  plalnUff  is  Inform- 
ed, and  believes,  that  bis  said  foot  Is  perma- 
nently injured,  and  that  he  is  a  cripple  for 
the  balance  of  his  life. 

Plaintiff  further  averred  that  he  had  no 
knowledge  that  said  pieces  of  hatch  had  been 
BO  insecurely  placed  on  said  hatch  that  they 
might  fall  down  upon  plaintiff,  and  plaintiff 
avers  that  neither  o£  the  defendants  gave 
plaintiff  any  warning  or  notice  of  the  dan- 
gerous and  Insecure  way  in  which  said  pieces 
of  hatch  covering  had  been  placed  on  said 
hatch,  although  It  was  their  duty  so  to  do. 

In  view  of  the  premises,  plaintiff  prayed 
that  defendants  be  dted  to  appear  and  an- 
swer the  matters  and  things  aforesaid,  and, 
after  due  proceedings  shall  be  had  according 
to  law,  plaintiff  have  Judgment  in  his  favor 
and  against  defendants  in  solldo  for  the  sum 
of  $10,000  with  5  per  cent.  Interest  from  date 
of  judgment,  and  all  costs  of  suit,  and  plain- 
tiff prays  for  all  general  relief. 

Both  the  defendants  filed  exceptions  which 
were  referred  to  the  merits. 

The  United  Fruit  Company  answered, 
pleading  a  general  denial. 

The  defendant  Legeai  first  pleaded  the  gen- 
eral issue.  He  anbsequently  by  supplCTieitai 
and  amended  answer  averred  that  for  sev^- 
al  years  he  has  been  engaged  in  the  busi- 
ness of  loading  and  unloading  ships  In  this 
port,  and  that,  In  order  to  carry  on  his  said 
buainesB,  he  requires  the  wvices  of  a  large 
-  nnmber  of  men;  that  tt  la  now,  and  has  been 
tor  a  nnmber  of  years,  an  utter  impossibility 
for  him  to  secure  such  services  outside  of  the 
membersfalp  of  the  Stevedores  &  Longdiore* 
men's  Benevolent  Society  and  the  Longshore- 
men's Protective  Union  Benerolmt  Aasoda- 
tion,  two  organizations  which  hare  for  a  long 
.  time  controlled  the  labor  market  available  to 
this  def«idant  and  others  engaged  In  the 
same  line  of  business  In  thie  port,  and  which 
Jointly  frame  and  enforce  on  their  individual 
members  c»taln  mlee  or  conditions  under 
which'  they  may  or  may  not  be  permitted  to 
work  in  the  pay  of  this  defendant  and  others 
engaged  In  the  same  Hne  of  business;  that  the 
plaintiff  Herein  was  at  the  time  that  he  came 
Into  the  pay  of  this  defendant,  and  on  No* 
vember  Tth  a  monber  of  one  of  said  organl- 
utlona  and  a  party  to  all  Oie  rules  or  condi- 


tions created  and  maintained  by  said  asso- 
ciations as  aforesaid,  but  this  defendant  is 
not,-  and  has  never  been,  a  member  of  either 
of  said  organizations,  nor  has  he  ever  had  a 
voice  in  their  deliberations  or  In  the  forma- 
tion of  their  said  rules;  that  owing  to  the 
rules  of  said  associations  and  the  conditions 
created  and  maintained  in  this  port  by  said 
assodatlons  and  the  Individual  members 
thereof,  Including  the  defendant  herein,  It  Is 
now  and  has  been  for  several  years  Impossi- 
ble for  defendant  to  secure  the  serrlcee  of 
members  of  said  associations,  except  on  the 
following  conditions,  to  wit:  He  must  ab- 
stain from  having  in  his  employ  any  one  who 
is  not  a  member  of  eald  associations.  When 
he  has  a  ship  to  load  or  unload,  he  must,  In 
order  to  secure  the  necessary  services,  employ 
from  among  the  members  of  said  associations 
one  man  to  act  as  foreman.  He  must  sur- 
render to  said  foreman  the  right  and  power 
of  determining  how  many  men  shall  be  em- 
ployed. He  must  Invest  him  with  the  sole 
power  of  employing  and  discharging  them. 
He  must  allow  him  the  exclusive  right  of 
determining  and  fixing  their  compensation, 
according  to  the  schedule  of  hours  and  scale 
of  wages  fixed  by  the  rules  of  said  associa- 
tions, and  he  must  commit  Into  the  hands  of 
said  foreman  absolute  power  of  determining 
the  distribution  of  the  men  about  the  ship, 
assigning  to  each  his  particular  duties,  -and 
of  directing  and  superintending  the  perform- 
ance of  the  entire  work.  That  said  foronan 
when  so  employed  becomes  the  representative 
of  said  associations,  and  exercises  all  his 
powers  in  accordance  with  the  rules  laid 
down  to  him  by  said  associations,  and  he 
cannot  be  discharged  by  defendant,  nor  will 
he  receive  or  carry  out  any  orders  from  de- 
fendant except  in  conformity  with  the  rules 
of  said  associations. 

That  on  or  about  November  Tth,  whoi  the 
plaintiff  herein  came  into  defendant's  pay, 
under  the  conditions  above  outlined  and  be- 
gun his  day's  work  in  hatch  No.  2  of  the 
steamship  Bertha,  the  said  hatch  by  this  de- 
fendant's orders  and  In  accordance  with  the 
rules  of  said  associations  was  clear  of  all 
covers.  That  defendant  did  not  consent  to 
any  one  putting  wooden  covers  over  a  part 
of  said  hatch  as  alleged  In  plaintiff's  peti- 
tion. That,  if  wooden  covers  were  put  on 
said  hatch  as  allied  by  plaintiff,  the  same 
were  there  In  full  view  of  the  plaintiff  here- 
in and  to  his  knowledge  as  well  as  to  the 
knowledge  of  his  fellow  workmen,  and  plain- 
tiff had  the  right  under  the  rules  of  said  as- 
sociations, as  it  was  bis  duty  under  the  or- 
ders of  defendant,  to  have  ranoved  said  cov- 
ers. In  view  of  the  premises,  d^endant  inay- 
ed  that  tills  suit  be  dismissed  in  so  far  as 
defendant  Is  concerned,  and  for  costs  and 
goieral  relief. 

The  case  was  taken  np  for  trial  on  Decem- 
ber 14,  1909.  On  December  16,  1909,  the 
plaintiff  QiTOOgh  his  eonnsel  havbig  suggest- 
ed to  the  court  that  he  had  conuwomlsed  his 
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dalm  and  demanA  againat  James  J.  L^eal, 
one  of  the  defendants  In  the  abore-entltled 
cans^  and  has  reaerred  all  his  rights  against 
^  said  United  Frnlt  Conqiany,  the  other 
defendant  In  said  cans^  It  was  radered  that 
the  claim  and  demand  agalnat  James  J.  Le- 
geal  be  dismissed  In  so  far  only  as  the  said 
James  J.  Legeal  vas  concerned  and  with  full 
resorratlon  of  all  plalntUTs  rights  against 
the  said  United  Frolt  Oompany,  and  especial- 
ly the  r^ht  to  prosecute  this  snlt  agalmt  the 
said  United  Flrolt  Company  to  final  Judgment 

On  March  2,  1910;  the  court  rendered  judg* 
ment  In  favor  of  the  plaintiff  against  the 
United  Fndt  Company  for  (1,000  with  legal 
Interest  from  date  of  judgment  and  costs. 

That  company  has  appealed. 

Opinion. 

The  trial  Judge  assigned  the  following  rea- 
sons for  his  Judgment: 

The  defmdant  United  Frnlt  Company  was 
tiie  charterer  of  the  ship  Bertha  at  the  time 
of  plalntUTs  accident  Pro  hoc  vice.  Said 
company  was  the  owner  and  resjwnstble  for 
the  results  of  any  n^ligence  on  the  part  of 
the  ship's  officers  or  mm.  Said  company  also 
at  the  time  had  the  steredores  engaged  aa  its 
MDployte  in  loading  the  vessel  with  cross- 
ties,  lumbar,  etc.  Plaintiff  was  a  stsredore 
employed  in  said  serrlce,  and  was  stationed 
in  the  hold  of  the  vessel  below  the  hatchTOy, 
engaged  In  receiving  and  properly  storing  the 
timber  lowered  Into  the  hold.  The  hatchway 
has  a  cover  of  heavy  'timbers  or  thick  planks 
which  fit  into  the  sides  of  the  opttdng  rest- 
ing on  ledges  cut  down  into  the  side  pieces 
of  the  hatch  opening.  When  placed  down  flat 
on  the  ledgest  they  are  safe  and  keep  in  place 
a  secure  covalng  to  the  hatchway.  When 
plaintiff  went  down  In  the  hold  to  labor,  the 
hatchway  was  open,  and  the  timbers  to  be 
stored  below  were  taken  from  the  wharf, 
swung  over  the  hold  and  by  machinery  low- 
ered into  it 

The  ship  was  also  coaling,  and  the  first 
mate,  In  order,  as  be  testifies,  to  protect  the 
men  In  the  hold  from  falling  pieces  of  coal, 
ordered  the  partial  covering  of  the  hatchway, 
and  BUperiQtaided  the  placing  of  the  pieces, 
forming  the  cover  over  it  He  was  In  charge 
and  In  the  employ  of  the  United  Frnlt  Com- 
pany, the  charterers  of  the  vess^  and  the  de- 
fendant here. 

EMdently  the  cover  was  not  properly  plac- 
ed and  adjusted.  If  It  had  been,  no  part  of 
It  would  have  fallen  Into  the  hold.  It  makes 
no  difference  how  It  was  adjusted ;  It  was  not 
properly  done,  because  It  fell,  and  the  proof 
Is  that  If  properly  placed  and  fitted,  It  could 
not  have  fallen. 

A  witness  who  illustrated  intelligently  said 
that  the  fault  of  placing  the  pieces  forming 
the  cover  lay  In  the  fact  that  the  i^ece  which 
feu  and  crushed  the  plaintiff's  foot  was  not 
placed  squarely  down  in  the  ledges  devised 
aa  '.ta  rec^tades,  but  rested  one  end  on  the 


ledge  ol  one  side,  witti  l^e  oQier  end  rertlsg 
<m  iSia  top  <tf  thB  combing  or  side  of  the 
batdi  openli%  in  a  manner  easily  to  be  tut* 
ed  and  thrown  Into  the  hold  .bneatti.  How* 
ever  all  this  may  be,  the  fact  la  that  a  beavy 
Idece  Qt  the  batch  cover  fell,  and  cnubed  the 
plalntlff^i  foot  Bee  ipsa  loquitur.  It  was 
the  duty  of  tibe  def eadant  and  ita  empl<^Ca  to 
furnish  i^fntiff  a  safe  ^oe  fw  Us  work. 
He  was  in  the  ship's  bold  and  nnaUe  to 
guard  lUmself  from  the  resnita  of  what  might 
be  going  on,  on  the  vessel's  deck  abov& 
While  80  engaged,  a  heavy  piece  of  wood, 
forming  part  of  the  batiA  covw,  teai  on  his 
foot,  and  inflicted  the  Injuries  for  which  he 
claims  damages.  The  autborltleB  cited  by 
platntUFa  conoael  are  oondnslve  In  his  l^vor 
on  the  esbibllshed  facta  of  the  case. 

In  re  Tba  Joaeph  B.  Thomas,  80  Fed.  658. 
SO  a  C.  A.  333,  46  Li  B.  A.  58;  Payne  r. 
Georgetown  Lombw  Co.,  117  Ul  983,  42 
South.  475;  Fuller  v.  Tremont  Lumbn  Gb., 
U4  lA.  266,  88  South.  104^  108  Am.  St  B^ 
348. 

The  only  question  is  the  quantum  of  dan> 
age&  I  saw  the  idaintiff's  foot  whldi  he 
bared  and  nchibited.  The  great  toe  Is  still, 
the  Joint  being  in  some  way  unable  to  perform 
its  natural  function.  Hie  great  toe  shows 
the  scars  of  severe  mashing  and  lacnatlon. 
The  red  scar  oa  the  blade  skin  surface  (plain- 
tiff is  a  negro)  shows  severe  laceration  of 
the  bottom  of  the  foot  under  the  Instep^  la 
the  hollow  of  the  foot  (if  this  be  predicated  of 
an  African)  and  on  the  inside  d  the  foot  and 
on  the  top  of  the  foot  fn»n  the  toes  along 
the  inst^  nearly  to  the  ankl&  The  scars 
are  de^  and  u^  and  show  the  tearing  away 
of  tbe  flesh.  The  great  toe  aa  atated  is  stiff 
and  motionless. 

No  wonder  at  this,  when  the  canse  is  con- 
sidered; 1.  e.,  a  heavy  piece  of  timber  fall- 
ing end  foremost  from  the  top  of  the  hatdi 
to  the  bottom  of  the  hold  and  alighting  on 
the  plaintiff's  foot  He  was  a  month  in  the 
hospital  and  for  eight  months  r^wrting  to 
the  hospital,  and  only  recenUy  pieces  of  frac- 
tured bone  have  worked  their  way  through 
the  flesh  and  were  taken  out  I  heard  the 
doctor  testify  for  defendant  as  It  seemed  to 
me  flippantly,  and  without  rem^brance  of 
the  facts,  for  he  saw  the  p^^tHTs  fot^  three 
years  ago,  and  not  since. 

I  saw  and  carefully  looked  at  the  plalntUTs 
foot  on  the  day  he  testified,  and  from  what 
I  saw  I  cannot  rely  on  the  physician's  opin- 
ion aa  to  the  extent  of  the  Injury  or  Its  prob- 
able permaneni^.  The  plaintiff's  foot  was 
horribly  mashed  and  crushed  and  lacn-ated, 
and  I  believe  that  the  stiffening  of  his  great 
toe  Joint  Is  permanent  As  a  stevedore  he 
worked  at  $4  per  day— not  every  day.  but 
as  such  laborers  are  employed.  It  ia  three 
years  and  more  since  the  accident  and  his 
capacity  except  for  light  work  is  gone.  As 
a  stevedore  where  a  strong  body  and  sound 
foot  are  required  he  can  labor  no  mora  By 
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compromlM  with  one  of  the  defendants  with 
teservatl(Hi  of  his  right  of  action  against  the 
present  defendant  he  received  $375. 

Defoidant's  estimate  of  a  stevedore's  earn- 
ings average  Is  $00  per  month.  During  plain- 
tUTa  conflnement  of  eight  months  he  lost  at 
this  rate  $480.  He  was  injured  November  7, 
1906.  ETstimatlng  that  he  could  work  to  some 
extent  from  and  after  July,  1907,  and  could 
earn  at  light  work  $30  per  month,  his  dam- 
ages to  date  In  loss  of  wages  (since  July, 
1907)  would  be  for  two  years  and  six  months 
$900.  total  loss  of  wages  $1,S80  ($480-$900). 

Deducting  the  amount  received  In  com- 
promise, and  we  have  In  round  numbers  $1,- 
800  loss  of  wages  to  date.  This  goes  on  the 
theory  that  he  would  have  found  steady  work 
and  have  been  able  to  perform  IL  No  one 
can  assume  that  this  would  have  been  so, 
and  sound  discretion  would  suggest  a  con- 
servative deduction  from  these  estimates. 
They  are  only  suggestive  and  not  Infallible 
guides.  FlalntlfTs  age  was  not  proved,  but 
I  take  him  to  be  pest  middle  life. 

That  he  sutrered  greatly  from  such  a 
wound  goes  without  saying.  I  find  it  hard  to 
estimate — 1.  e.,  to  give  plaintiff  reparation 
— ^without  oppressing  the  defendant  whose 
loss  is  for  the  negligence  of  an  employ^  and 
wholly  vicarious.  Plaintiff  Is  a  negro,  an 
humble  laborer.  He  was  laboring  where  he 
was  wholly  .dependent  upon  defendant's  care 
of  him  for  Immunity  against  any  harm  that 
could  befall  him  from  the  ship's  deck.  De- 
fendant's duty  was  to  make  his  place  of  labor 
safe,  and  this  duty  defendant's  employes  In 
charge  of  the  ship  did  not  fulfill.  I  fix  his 
damages  at  $1,000  against  the  defendant  the 
United  Fruit  Company,  this  over  and  above 
the  amount  he  has  received  by  compromise 
from  the  other  defendant.  Judgment  for 
plaintiff  against  the  United  Fruit  Company, 
defendant,  for  $1,000  with  Interest  from  date 
of  Judgment  and  costs. 

The  mate  of  the  ship  who  caused  the  hatch- 
way to  be  covered  testified  that  he  had  done 
so  under  Instructions  from  an  officer  of  the 
United  Fruit  Company. 

We  are  of  the  opinion  that  that  company 
1ft  responsible  for  his  acts  In  the  premises. 
Green  v.  Sansom,  41  Fla.  94,  25  South.  332. 

The  Judgmoit  appealed  from  1>  correct, 
and  It  la  hereby  affirmed. 


a26  La.) 
No.  17,842.  ■ 
THIBODBIAUX  et  aL  r.  THIBODEAUX. 

(Sn^eme  Court  of  I>>ui«laika.   May  2S,  IdlO. 
Beheaxlng  Denied  June  25^  1910.) 

(SyUahut  If  Editorial  Staff.) 

1,  BzxcuTOBs  Ann  Aohinistxatoss  (|  30*)— 
APPoiimraNT. 

A  nephew  of  one  of  the  heirs  of  a  dece- 
doit  has  no  ttandfug  in  court  to  file  an  imposi- 
tion to  tin  appt^ntment  of  an  administrator, 


and  a  denial  of  his  opposition  Is  not  res  ad- 
judicata  as  against  the  aelis. 

[Ed.  Note.— I%r  other  cases,  see  I^ceeQtorB 
and^Admlnistiaton,  Cent  Dig.  {  95;  Dec.  Dig. 

2,  EXECUTOBS  AlfD  ADKIRIfl1SAT0B8  (|  29*>— 
APFOINTICBNT— COLLATBBAI.  ATTACK. 

,  A  suit  by  heln  of  a  decedent  and  by  a 
purchaser  of  the  ioterest  of  some  of  the  heln 
against  en  admlnlBtrator  of  the  aacceBSion  for 
judgment  decreeing  plaintiffs  to  be  the  owners, 
and  in  possession  of  the  property  which  the 
adminlslrator  seeks  to  sell,  on  the  ground  that 
the  snccession  of  decedent  has  been  closed  and 
the  heirs  put  in  posseBsion,  is  not  a  collateral 
attack  on  the  appointment  of  the  administrator, 
but  la  a  suit  which  merdy  denies  ttiat  the  prop- 
erty which  la  in  possession  of  plaintiffs  can  be 
taken  from  them  or  a  dood  cast  on  their  title 
by  proceedings  by  tbe  administrator. 

[Ed.  Note.— For  other  case%  see  Bncutors 
and  Adn^nistratoi^  Gent.  Dig.  U  17S-182; 
Dec.  Dig.  I  29.*] 

8.  BxiouTOBB  Airn  ADHZNiarnATOBa  (I  ISO*)— 
Rights  or  Hkibs. 
Where  the  heirs  of  a  decedent  obtained  a 
decree  putting  them  In  posseasioa  of  decedent's 
real  estate,  rendered  In  a  suit  to  destitute  the 
administiator  and  to  be  mit  in  possesion,  and 
the  decree  was  not  appealed  from,  and  the  heirs 
went  into  possession  and  continued  in  poases- 
gion,  they  could  not  be  divested  and  dispossessed 
by  proceedings  taken  ex  parte  in  the  succession 
closed  by  the  decree. 

SEd.  Note.— E^r  other  cases,  see  Bneutoi* 
L  AdministratoiB,  Dec.  Dig.  1  ISO.*] 

Appeal  fn>m  Nlneteoilli  Judicial  Dlatrtct 
Court,  Pariah  of  St.  Martin;  James  Slmcm. 
Jn^re. 

Action  by  Philomene  Tblbodeanz  and  oth- 
ers against  Ulysse  Thibodeaux,  administra- 
tor. From  a  Judgment  denying  relief,  ^aln- 
tlCTs  appeal.  Beversed. 

R.  Lee  Garland,  for  appellants.  Voorhicfl 
&  Voorhles  and  Martin  &  Martin,  for  ap- 
peilee. 

PROVOSTY,  J.  TrevUle  Thibodeaux  died 
In  1891,  leaving  six  grown  children,  sons  and 
daughters,  Issue  of  his  marriage  with  his  pre- 
deceased wife,  Aspasle  Le  Blanc.  These 
sons  and  daughters  were  married  and  had 
children.  Valery  Thibodeaux  was  appointed 
administrator  of  the  succession.  He  obtain- 
ed an  order  for  the  sale  of  all  the  property 
of  tbe  succession  to  pay  debts,  and  advertised 
the  sale.  The  heirs  enjoined  tbe  sale,  claim- 
ing that  one-half  of  the  property  helonged 
to  them  as  heirs  of  their  mother,  and  was 
not  liable  for  the  debts  of  tbelr  father,  and 
the  court  so  decreed.  The  administrator  then 
caused  the  succession's  undivided  half  of  the 
pr<^erty  to  be  sold;  and  In  May,  1895,  he 
filed  a  80-K?aIled  final  account  of  his  adminis- 
tration. In  this  account  he  asked  that  the 
heirs  be  sent  Into  possession  of  thdr  moth- 
er's half  of  the  property,  and  the  court  ao 
decreed.  There  were  oppositions  to  the  ac- 
count Judgment  on  the  oppositions  was  ren- 
dered October  1,  1901.  In  January,  1903.  the 
following  Judgment,  which  explains  itaelf, 
was  rendered  in  the  sDCcesslon  ^ooeedlnga: 
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"This  ptoceedlnc  wu  filed  by  the  beira  of 
TreviUe  lliibodeaux  and  Aspasle  Le  Blanc,  and 
tried  contradictorily  througb  Ijts  attorney,  Rob- 
ert Martin,  and  it  asks  ttiat  the  administrator 
be  ipso  facto  dirested  of  his  adminlRt  ration, 
and  that^  in  default  thereof,  tie  be  ordered  to 
furnish  new  securities  on  the  ground  of  insol- 
vency of  thoee  now  Bignlng  the  bond. 

"In  1891  Valeiy  Thibodeanx  was  appointed 
adnUiUstrator  of  the  atrnve  estate,  siTing  a  bond 
for  fourteen  thousand  (f  14,00(n  dollars. 

"From  this  time  up  to  date  the  administrator 
has  filed  two  or  three  accounts,  and  has  always 
sold  under  order  of  court  various  properties  to 
meet  the  debts,  although  few.  if  any,  debts  were 
due  by-  the  estates. 

"In  1896  he  filed  what  he  called  a  final  ac- 
count, and  prays  therein  that  the  same  be 
homologated  and  approved,  and  that  he  be  dis- 
cbaraed;  that  bis  bond  be  canceled,  and  that 
the  heirs  be  placed  tn  possoasion  of  certain  de- 
scribed real  estate,  described  in  said  account. 

"This  account  was  opposed  by  certain  heirs, 
and  said  oppoeltion  was  maintained  and  the 
administrator  ordered  to  correct  the  account  in 
accordance  with  the  judgment,  and  furdier  or^ 
dering  him  to  make  a  settlement  with  the  beirs 
for  amounts  collected  by  bim  belonging  to  the 
estates  since  tha  filing  of  aaid  account.  This 
was  in  1901. 

"Since  then  nothing  has  been  done  by  bim. 
He  has  neither  corrected  his  account  aa  ordered, 
nor  has  he  accounted  to  the  heirs  for  the 
amounts  collected  by  bim  as  rents  from  the 
date  of  filing  the  said  account  up  to  this  date. 
This  is  in  violation  of  his  duty  as  administrator 
and  a  disregard  for  the  orders  of  the  court,  of 
which  be  must  be  cognizant,  because  he,  through 
his  attomey,  was  in  court  at  the  time  of  the  ren- 
dition of  this  Judgment.  That  he  lias  collected 
money  from  various  parties  is  shown  by  the 
evidence  !n  this  matter,  and  no  account  reader- 
ed  therefor  to  the  heirs  whom  he  represented. 

"Taking  into  consldexatttHi  tbs  wanton  dis- 
regard of  his  duties  as  administrator,  his  fo.il- 
ure  to  file  his  yearly  account  as  required  by 
law,  his  constant  collecting  of  rents  of  the  suc- 
cession property,  when  there  are  no  debts  real- 
ty due  by  it  and.  if  any,  those  created  by  him. 

"And  In  new  of  the  foot  tliat  he  has  been  dl»- 
resarded  by  judgment  of  this  court,  I  am  of  the 
opinion  that  he  should  be  Ipso  facto  divested  of 
the  office  of  administrator,  and  that  he  is  now 
an  intermeddler  reserving  to  tlie  heirs  their 
right  to  sue  him  and  his  bondsmen  for  whatever 
amount  he  has  collected  and  not  accounted  for, 
and  that  they  should  be  placed  in  possession  of 
the  propert;)'  of  said  estates  without  delay  as 
ordered,  adjudged,  and  decreed." 

Orlgnac  Tbibodeaux,  one  of  the  sons  of 
TrevUle  Thlbodeaux:,  to  whom  the  real  es- 
tate of  the  succession  had  been  adjudicated 
In  1895  (seven  years  before  this  judgment), 
and  who  had  been  In  possession  ever  since, 
now  brought  suit  (February,  1903)  against 
his  coheirs  for  a  partition,  alleging  himself 
to  be  the  owner  of  one-half  of  the  property 
by  virtue  of  the  adjudication.  His  coheirs 
In  answer  to  the  suit  set  up  that  the  adjudi- 
cation to  him  was  null  because  of  the  nonob- 
servance  of  the  formalities  prescribed  by  law, 
and  also  because  of  fraud;  and  In  May, 
IJKM,  the  court  so  decreed.  See  Thibodeaux 
V.  Thibodeaux,  112  La.  906,  36  South.  800. 
The  h^rs  then  made  an  informal,  verbal  par- 
tition of  the  property  among  themselves. 
They  had  two  disinterested  persons  to  divide 
the  property  Into  six  parts  and  then  drew  lots. 
Since  then  they  or  their  children  have  been 
In  poHsession  of  the  pn^rty,  each  enjoying 


in  severalty  the  share  acquired  by  the  parti- 
tion. Three  of  the  four  children  of  one  of 
the  heirs  have  sold  their  Interest  to  Paul 
Hebert,  one  of  the  plaintiffs  In  the  present 
suit.  In  July,  1905,  Alexandre  V.  Foumet 
filed  a  petition,  alleging  that  the  succession 
of  Trevllle  Thibodeaux  was  unsettled;  that 
It  owned  property  and  owed  debts ;  that  some 
of  the  heirs  w^e  minors;  that  an  adminis- 
tration was  necessary ;  and  that  he,  as  heir 
and  creditor,  was  entitled  to  be  appointed 
administrator.  There  were  two  oppositions — 
one  of  Ulysse  Thibodeaux,  who  claimed  the 
preference  over  Fournet  in  the  choice  of  an 
administrator,  and  one,  by  a  son  of  one  of 
the  plaintiffs  In  this  suit  The  latter  opposi- 
tion denied  that  an  administration  was  nec- 
essary, as  all  the  debts  had  been  paid,  and 
the  heirs  were  in  possession.  The  opposi- 
tions were  tried,  with  the  result  that  Ulysse 
Thibodeaux  was  appointed  administrator. 
He  In  July,  1906,  filed  a  petition  alleging  that 
the  succession  owed  debts  (of  which  he  filed 
a  list),  and  owned  property  (namely,  tiie  real 
estate  Involved  in  this  suit),  and  asked  that 
this  property  be  sold  to  pay  the  debts.  The 
court  so  ordered,  and  the  sale  was  advertised. 
Thereupon  the  present  suit  was  filed.  The 
plaintiffs  are  Paul  Hebert,  vendee  of  the  In- 
terest of  some  of  the  heirs  In  the  property, 
joined  by  two  of  the  heirs. 

They  allege  that  notwithstanding  the  foct 
that  the  succession  of  their  father  was  closed 
In  1903,  and  that  all  Hie  debts  have  either  been 
paid  or  assumed  by  the  heirs,  and  the  heirs 
sent  into  possesion,  and  notwithstanding  the 
fact  that  they  and  tbeir  coheirs  have  been 
In  po^ession  ever  since  and  are  now  In  pos- 
session, Ulysse  Thibodeanx  has  by  ex  parte 
proceeding  caused  himself  to  be  appointed 
administrator  of  the  succession  of  Treviile 
Thibodeaux.  and  obtained  an  order  for  the 
sale  of  certain  real  estate  (namely,  the  real 
estate  involved  In  this  suit),  at  one  time  de- 
pending upon  the  succession  of  Treviile  Thib- 
odeaux, but  now  on'ned  and  possessed  by 
petitioners  and  their  coheirs,  and  which  said 
coheirs  by  an  amicable  partition  have  par- 
titioned among  themselves,  that  the  peti- 
tioners are  entitled  to  an  injunction  enjoin- 
ing the  said  sale,  and  enjoining  Ulysse  Thibo- 
deaux from  interfering  with  tbeir  possession 
of  said  property,  and  that  there  should  be 
judgmmt  decreeing  the  petitioners  to  be  own- 
ers and  in  possession  of  said  property. 

The  defendant  first  filed  an  exception  of 
res  judicata,  based  on  the  judgment  rendered 
on  the  opposition  to  the  appolntmrat  of  an 
administrator.  Whether  that  exception  was 
ever  passed  on  by  the  lower  court  does  not 
appear  from  the  record.  It  has  no  merit. 
The  person  who  filed  the  opposition  was  a 
nephew  of  one  of  the  heirs,  and  bad  no  bet- 
ter standing  In  court  to  litigate  the  matter 
than  an  uncle,  an  aunt,  or  a  consln  would 
have  had. 

In  his  answer  the  administrator  pleads  the 
general  denial,  daiies  ^ledally  that  aU  the 
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heirs  ot  Trerllle  Thlbodeanx  bare  accented 
Us  sncceMlon  and  gone  Into  poseesBion,  and 
pleads  tbat  the  validity  of  his  anwlntm^t 
as  administrator  ctinnot  be  Inquired  into 
collaterallT,  as  is  attempted  to  be  done  by 
the  presait  snit,  avers  that  the  snccession 
of  Treville  Tblbodeaox  owes  debts,  as  Is 
shown  by  the  final  table  therein,  duly  homol- 
<^ted  and  therefinre  haTlnff  tbe  force  and 
effect  ot  a  Judgment,  and,  muUly,  ttiat,  when 
the  sacceeslon  sale  at  the  proper^  in  eontro- 
verqr  to  Qvlgnac  Thlbodeanz  was  annulled 
by  the  Jndfl^neait  in  the  partition  suit  of  Ovlg- 
nac  Tliibodeanx  against  his  coheirs,  the  ef- 
fect was  to  restore  the  property  to  tin  snc- 
cflssion. 

In  the  brief  of  defendant.  It  is  said  that 
one  ot  tiie  heirs,  Angde  TMbodeaux,  had  not 
attained  her  majority  at  tlw  time  when  it  Is 
pretentod  by  tbe  plaintiffiB  she  was  -In  pos- 
seeslon.  There  Is,  In  the  first  place,  no  idea 
to  that  effect  In  tiie  answer.  In  tbe  next 
iflace,  the  evidence  Is  very  Incondnslve  as  to 
whethor  she  had  not  already  attained  her 
majority  at  the  time  of  the  amicable  parti- 
tion ;  and  she  must  have  done  so  since  that 
time,  tor  she  acted  as  a  i>enon  of  age  In  seU- 
ing  to  the  plaintUE,  Paul  Hebert,  her  rights 
as  h^r  In  the  land  In  controversy;  her  said 
Interest  btfng  one4onrtb  of  <me-sl3:th. 

As  to  attacfcing  ct^twally  the  appoint- 
ment  of  the  dtfoidant  as  administrator,  the 
plalntlffB  are  not  doing  so.  If  th^  wwe  at- 
tacking at  an  th9  appointment  (tf  tbe  de- 
fendant they  would  be  doing  so  directly,  tor 
this  is  k  salt  gainst  tim  defoidant  in  whldi 
.  the  an^atloi  Is  made  tiiat  the  succession  ot 
Treville  Thlbodeanx  wbm  dosed  and  the  h^rs 
put  in  possession;  but  they  are  not  &oiag  so. 
Tliey  do  not  ask  that  plainttfTs  appolntmmt 
as  administrator  be  annulled,  nor  do  they 
question  die  rl|^t  of  the  d^endaift  to  stand 
in  Judgment  for  the  succession.  What  they 
dray  is  that  the  property  which  Is  in  th^ 
possession  can  be  taken  away  firom  them,  or 
a  dood  cast  upon  th^  title  by  ex  parte  eo- 
called  snccesMon  proceedings.  In  the  case  of 
Davis  V.  Grev^  S2  La.  Ann.  420,  cited  by  de- 
fendant tiie  administrator  brought  snit  to 
recover  property  for  the  succession  he  tepm- 
sented,  and  the  defendant  sought  to  question 
by  way  of  exc^lon  Us  right  or  quality  to 
stand  In  Judgment  tor  the  succession.  The 
plaintiffs  in  the  iwesent  case  are  not  doing 
anything  of  that  kind.  Th^  have  brought  a 
direct  action  to  enjoin  certain  proceedings 
which  if  allowed  to  go  on  mU;ht  have  the 
effect  of  castlDg  a  doud  uptrn  tiielr  tlUe. 

And  we  think  flhelr  suit  Is  vdl  founded. 
The  heirs  at  Treville  31ilbodeaaz  all  of  age 
(for  HarriUe  Thlbodeanx,  father  of  Angde 
Thlbodeanx,  was  cme  of  tiiem),  sued  to  destl- 
•  tnte  the  adndnistrator  and  to  be  put  In  pos- 
session, and  the  court  so  decreed ;  and  friun 
tlut  decree  thus  rendered  contradictorily 
with  tbe  administrator,  r^res«itatlve  of  the 
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creditors  of  the  succession,  no  one  has  ever 
a[^>ealed.  The  heirs  went  Into  possession, 
and  have  had  possession  ever  since.  It  goes 
without  saying  Uiat  they  cannot  be  divested 
and  dlqwsBeBsed  1^  proceedings  taken  ex 
parte  in  the  succeaslon  dosed  t^y  said  Judg- 
ment 

TbiB  case  not  being  complicated  by  minori- 
ties is  a  very  mudi  stnmger  one  Ithan  was 
that  of  Successitm  of  Aronsteln.  SI  La.  Ann. 
1052,  26  South,  8S2,  where  this  court  said: 

"The  applicant  for  this  administration  has 
mistaken  du  remedy.  Instead  of  seeking  to  re- 
open tbe  succession  long  -since  concluded,  bis 
coarse  was  rather  to  proceed  against  the  major 
and  emancipated  heirs  who  by  acoeptiog  oncon- 
ditionally  have  become  his  debtors,  and  against 
those  who  as  minors  accept  conditionally  to  sub- 

J'ect  the  property  in  question  now  vested  in  the 
Leirs  to  the  i>ayment  of  whatever  legal  daim  he 
may  have  as  creditor  of  Ix>alBa  Aionstein, -de- 
ceased, and  aa  creditors  of  these  heirs  of  hers 
who  are  legally  capable  of  acc«ptinr  ancondi- 
tionally  her  soeeesnMi  have  done  wo. 

See,  also,  Messidc  v.  ICayer,  sa  La.  Ann. 
1101,  37  South.  SIS. 

It  is  (HTdered^  adjudged,  and  decreed  that 
the  Judgment  appealed  from  be  set  aside  and 
that  the  writ  of  injnnctlcm  herein  issued  be 
perpetuated,  and  that  the  defoidant  pay  the 
costs  of  this  suit 


(120  La.) 
No.  18,081. 
McQAW  et  nr.  t.  CKBEIRNia 
(Supreme  Court  of  Louisiana.   Feb.  28,  1910. 
On  the  Merits,  June  6,  1910.) 

(Sylldbua  &y  the  Court.) 

1.  APPEAZ.  and'  EBBOB  ({  14*)— DlBHIBSAlr- 

ErracT. 

A  judgment  dismisainr  an  appeal  for  omis- 
sion of  any  le^  formality  does  not  prednde 
the  appdluit  from  taking  a  second  appeal  with- 
in the  year. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ffirror.  Cent.  Dig.  ||  48-«Z;  Dec.  Dig.  {  14*] 

2.  DiVOBCE  (f  297*)— AOBEEHENT  TO  SUFPOBT 
OHILDBEN — CONBTBUCTION— "GOUFLBTK  BD- 
UOATION." 

A  contract  by  the  husband  with  his  di- 
vorced wife  to  pay  for  the  "complete  education" 
of  the  three  cnildren  of  the  marriage  will  be 
construed  with  reference  to  the  social  and  finan- 
dal  standing  ot  the  parties  at  tbe  time  and  in 
the  ll^t  of  all  the  •amrandlng  facts  and  dr- 
enmatanees.  The  term  "complete  education" 
construed  in  this  case  not  to  include  a  post- 
graduate course  in  some  distant  aniversity< 

[Ed.  Note.— For  other  cases,  see  Dlvoroe, 
Cent.  Dig.  |  780;  Dec  Dl^iaB?.*] 

8.  DiVOBCE  (I  297*)— COBTBAOT  TO  BDUOATI 

Ghildben—Bbbaoh— Right  or  action. 
On  the  breach  of  such  a  contract,  the  di- 
vorced wife  may  treat  the  contract  as  absolute- 
ly and  finally  broken,  and  recover  damages  as  of 
tiie  total  breadi  of  an  entire  contract 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  I  780;  Dec  Dig.  im*} 

4.  DlTOBCE  (I  207*)— CONTBACT  to  ElDUOAn 

Ceildben—Bbbacb— Right  of  Action. 
A  previous  patting  In  default  is  not  re* 
quired  where  tbe  defendant  has  refused  to  per- 
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form  the  otdlgmtlcQ  of  Ui  oontnct  u  oonrtroed 
by  the  coart. 

[Ed.  Note.— For  ofter  caaes,  see  Wvorce, 
dent  Dig.  i  780;  Dec.  Dig.  I  297.«] 

(Aiditiowa  ByUabut  by  Editorial  Stalf.) 
S.  Specifio  Pebfobhaitce  (S  76*)-»Cohtra.ots 

EiKFOBCEABIiB— CONTBACIB  TO  PaT  MoNET. 
A  contract  to  pay  mooey  cannot  be  specif- 
ically enforced. 

[Ed.  Note.~ror  other  cases,  eee  SpeclSe  Per- 
formance, Cent.  IMg.  1  211 ;  Dec.  IMg.  i  76.«] 

Appeal  from  CItH  District  Court,  ParlBb 
of  Orleans;  George  H.  Theard,  Judga 

Action  Ur.  and  Mrs.  WUllam  H.  HcOaw 
against  Edward  J.  O'Bdme.  Judgment  for 
defendant,  and  pialntUfs  appeal.  Barened 
and  rendered. 

See,  also,  124  La.  989,  50  Soutb.  810. 

Wm.  J.  Formento  and  Teissier  ft  Teissier, 
for  appellants.  George  W.  Flynn,  for  appel- 
lee 

On  Motion  to  Dlsmlai. 

liAND,  J.  Plaintiffs  took  a  fimner  appeal 
in  this  case^  which  th^  pnfected  by  giving 
tHmd  and  filing  transcript.  Hie  said  appeal 
was  dismissed  at  the  Instance  of  the  defend- 
ant and  appellee  because  it  was  made  on  a 
motion  at  ui  ensuing  term  without  citation 
to  the  appellee. 

The  present  motion  to  dismiss  Is  on  tiie 
ground  that  plaintiffs  cannot  take  a  second 
appeal. 

In  Da  gas  t.  Truzlllo,  15  La.  Ann.  116.  the 
court  said: 

"That  appeal  waa  dismissed  on  motion  of  the 
appellees,  and  cannot  be  considered  as  an  aban- 
donment of  the  appeal  by  the  appellants.  The 
second  appeal  having  been  tdfcen  within  the 
year,  is  valid  under  the  authority  of  the  case 
of  Smith  V.  Vanhille.  11  La.  382."  See,  also, 
Johnson  T.  Clartc  &  Meador,  29  La.  Ann.  763 ; 
Hoover's  Heirs  v.  Torli,  36  La.  Ann.  674 ;  Suc- 
cession of  Weber.  UO  La.  675^  84  South.  731. 

Motion  overruled. 

On  the  Merits. 

Mrs.  McOaw,  bom  Moore,  was  On  wife  of 
the  defendant;  but  In  NovenUwr,  1800.  oUaln- 
ed  against  him  a  judgment  of  divorce  and 
awarding  her  alimony  at  the  rate  of  940  per 
month,  and  the  pwmanoit  custody  of  ha 
minor  dilldren,  Mary,  Sherly,  and  Jack.  The 
Judgment  further  ordered  that  the  residence 
of  the  plalntlflrs  mother,  Mrs.  WUlUuo  H. 
Moore,  at  Huntsvllle,  Alabama,  be  assigned 
to  the  plaintiff.  On  the  next  day  after  the 
Judgment  was  signed,  the  parties  entered  In- 
to a  notarial  contract  for  the  purpose  of  car- 
rying out  the  judgment  of  divorce.  The  di- 
vorced wife  In  this  agreemoit  roionnced  all 
her  Interest  In  the  conunontty  property,  and 
was  to  receive  $5,000  In  Interest-bekrlng  bonds 
of  a  certahi  corporation  to  be  held  In  trust 
fer  the  three  <dilldren  of  the  marriage,  dur- 
ing the  natural  life  of  the  mother,  and  also 
alimony  at  the  rate  of  $40  per  month  un- 
til her  remarriage.    She  also  agreed  to  re- 


side with  said  children  at  the  residence  of 
her  mother,  Mrs.  Moore,  as  long  as  possible, 
and,  in  the  event  tliat  she  should  leave  said 
resldrace,  the  cliildrai  were  to  be  consulted 
as  to  whether  they  would  follow  the  mother 
or  not,  and,  If  they  should  choose  to  separate, 
the  alimony  was  to  be  discontinued. 

Among  other  stipulations  was  the  follow- 
ing, to  wit: 

"Said  Bdward  J.  O'Belme  hereby  uieea  to 
pay  for  the  complete  education  of  said  widren.'' 

Atbesr  the  execution  <tf  tills  agreonoit  the 
mother  and  the  three  children  resided  with 
Mrs.  Moore  fin  about  a  montiL  The  motlier 
then  married  Wm.  H.  McGaw,  and  moved  to 
New  Orleans,  leaving  the  children  with  SCrs. 
Mowe.  ITrom  that  time  oa  the  fiither  took 
entire  diarge  of  the  two  girls,  and  siqiported 
and  educated  them.  The  boy.  Jack,  remain- 
ed with  his  grandmother  about  a  year,  and 
thai  w«it  to  New  <^leans  to  pay  his  motiier 
a  visit  Thereafter  the  boy  remained  with 
his  mother,  wlio  sent  him  to  a  ^i^ratwy 
scho<d  In  New  Orleans  for  six  years. 

The  mother  defrayed  the  expenses  of  the 
boy.  amounting  to  ^20. 

In  October,  ISOB,  the  presnt  suit  was  in- 
Btitttted,'to  reoova  said  sum  of  9520,  and  to 
compel  the  defendant  to  BfpeelflcaUy  iwfonn 
the  contract  to  educate  the  boy;  or  In  tlie  a^ 
temative  for  $8,980  as  damages  for  bretcb  of 
the  stipnlatlon,  to  pay  for  his  education. 

For  answor  the  defendant  admitting  the 
agreement,  averred  that  it  waa  violated  in 
both  its  lettw  and  spirit  by  the  jdaintifl  in 
the  matter  of  the  education  of  the  boy,  which  • 
was  neglected  and  ill  advised;  and  that  the 
plaintiff  Ignored  the  defMidant's  protests  and 
refused  to  permit  him  to  racerdse  any  joint 
sup^rvlsltm  over  the  education  of  tlw  boy; 
and  that  i^lntiff  violated  and  Ignwed  ttw 
contract  In  other  particulars. 

In  his  amoided  answer  the  defendant  aver^ 
red  that  the  plaintiff  made  no  demand  or 
claim  whatever  on  him  on  account  of  Qie  edu- 
cation of  bes  son.  Ja^  until  a  short  time  be- 
fore the  instltuti<m  of  tills  suit,  and  nude 
no  complaint  whatever  that  he  had  vliriated 
the  contract  betwem  them ;  that  reqmndoit 
has  always  been  ready  and  willing  to  provide 
for  the  support  and  education  of  his  said  son, 
but  declines  to  do  so,  unless  allowed  a  voice 
In  tiie  matte;  and  that  the  conbvct  has  been 
long  since  Ignored  and  abandoned  by  the  par* 
ties  concerned.  The  permanent  custody  of 
the  three  children  waa  given  to  the  motho' 
by  the  judgmoit  of  divorce.  A  restdakce  was 
also  assigned  to  the  divorced  wlfev  Under 
the  contract  the  only  penalty  for  the  aban- 
donment of  the  residmce  assigned  to  plain- 
tiff, was  the  forfeiture  of  alimony.  In  case 
of  wadb  abandonment,  the  cfaUdroi  were  to  . 
be  consulted  as  to  whethw  they  should  fol- 
low their  mother  or  not  Conceding  the  va- 
lidity of  the  latter  stipulation.  It  appears  that 
the  boy  elected  to  reside  with  his  mother. 


•For  other  omm  sm  imim  tepla  and  Mctlui  NUMBBR  In  Deo.  *  Am.  Digs.  1M7  te  tet«b  *  Reporter  Indsm 
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The  contract  giTca  the  f  aOm  no  ccnttxcl  awe 
the  education  of  the  ion  whUe  residing  -with 
tbe  mother.  The  father  was  to  pay  for  the 
complete  edncation  of  the  son.  It  to  dlfflcnlt 
to  determine  what  the  words  "complete  edn- 
catton**  mean.  ThA  father  gave  the  two  girls 
the  benefit  of  the  best  local  schools  and  col- 
leges  In  this  section  of  the  conntry.  Consid- 
ering the  social  position  of  the  parties,  and 
the  means  of  the  father  at  the  Ume^  we  think 
that  he  was  bound  to  pay  for  a  similar  educa- 
tion for  the  son.  The  evidence  shows  that 
the  pr^Miratory  education  of  the  boy  has  cost 
Mrs.  MeGaw  $520.  that  $100  will  be  required 
for  another  session  at  Uie  same  sdiool,  and 
9310  tat  a  two-year  course  In  the  SSectrlcal 
and  Medianical  Engineering  Department  of 
Tnlane  TTnlTerslty.  The  additional  demand 
for  13,000,  for  a  three-year  course  In  a  sim- 
ilar department  of  some  leading  nnlverslty  of 
the  NorOi  does  not  seon  to  us  to  be  snstalUr 
able.  The  necessity  for  such  an  extce.  course 
rests  on  the  .unsupported  testimony  of  the 
mother,  who  la  not  shown  to  be  an  education- 
al csEpert  It  may  he  assumed  that  Tidane 
tJnlrersIty  has  competoit  Instructors,  and 
that  the  two-year  course  at  that  institution 
affords  sufficient  time  for  the  ordinary  stu- 
dent to  become  well  grounded  In  the  theory 
and  ^ctlce  of  electrical  and  mechanical  en- 
gineering. The  testimony  of  the  parties  as  to 
what  kind  of  education  they  Intended  to  be- 
stow upon  the  Sim  is  painfully  conflicting,  and 
we  are  left  to  ascertain  their  tntoitlon  1^  the 
words  of  010  contract  Interpreted  In  the  light 
of  surrounding  tects  and  drcnmstances.  The 
father  at  the  time  of  the  execution  of  the 
contra^  was  worth  about  $15^)00.  The  small 
allowance  of  |66  per  month  tor  Qie  support 
of  the  mother  and  three  children  was  deemed 
commensurate  wltti  Oie  fortune  of  the  de- 
fendant at  the  date  of  the  dlrorca 

The  court  ehex  hearing  the  parties  had 
fixed  the  pomanent  alimony  ef  the  wife  at 
$40  per  month.  In  the  Uibt  of  these  facts, 
we  do  not  think  that  the  parties  contmplat- 
ed  at  the  time  of  the  contract  that  the  father 
should  pay  for  an  es^kcmstre  postgraduate 
course  in  some  distant  nnlTerslty  after  the 
graduation  of*  the  son  from  Tnlane  tTniTCr- 
■ity.  As  the  obligation  of  (he  defendant  Is  to 
pay  mon^,  thwe  can  be  no  spedflc  perform- 
ance^ and  the  case  resolves  Itself  Into  one  for 
damages  for  brea<dk  of  contract  No  default 
was  necessary,  as  the  defendant  infnsM  and 
declined  even  in  his  pleadings  to  comply  with 
his  contract  as  we  construe  its  stliralatlon. 

A  breach  of  a  contract  to  pay  for  the  edu- 
cation at  a  ddld  does  not  diflCer  In  principle 
firom  a  brea<!h  of  a  contract  to  support  and 
maintain.  At  the  common  law.  In  case  of  the 
breach  of  a  contract  to  support  and  maintain 
for  lifc^  the  plaintlfl  may  treat  the  contract 
■s  absolutely  and  finally  broken,  and  recover 
damages  as  of  a  total  breach  of  an  entire 
contract   Such  damages  are  not  subsequent 


or  prospectiTe,  as  the  duntlon  of  life  can  be 
ascertained  by  reference  to  the  mortality  ta- 
bles. See  A.  ft  B.  Enc.  of  Iaw  (2d  Ed.)  vol. 
27,  p.  424,  and  cases  dted  in  notes. 

It  la  therefore  ordered  that  the  ]udgm«it 
below  be  reversed,  and  It  Is  now  ordered  that 
the  plelntur  Mrs.  William  H.  McGaw  do 
hare  and  recover  of  the  defendant^  Edward 
J.  0*Belme,  In  full  of  all  demands  for  the  ed- 
ucation of  her  son,  the  sum  of  $930,  with  legal 
interest  thereon  from  Judicial  demand  untU 
paid,  and  costs  in  both  courts. 


(126  La.) 
No.  17,984. 

VABNADO  et  al.  v.  BANNER  COTTON  Oil* 
OO.  et  al. 

(Supreme  Goart  of  Louisiana.  June  20,  1010.) 
(SyUahut  by  the  Court.) 

1.  GOBPOBATIOIVS  (I  KtS*)  —  RBOETVKBS  —  Af - 
FOINTHKNT— GBOUNDS. 

The  appointment  of  a  receiver  at  the  In- 
stance of  a  stockholder  Is  proper  under  Act  No. 
ISO  of  180&  where  the  managers  have  admlnis* 
tered  the  affairs  of  the  corporation  irithont  re- 

Srd  to  tiie  proTiBlons  of  the  charter  as  to  meet- 
SB  and  notices  to  stockholders,  and  have  re- 
fused to  jf&y  oat  declared  dlvldendB,  and  are 
proceedins  to  liquidate  the  business  it  the  cor> 
poratlon  in  a  mode  not  authorised  by  the  char- 
ter. 

[E>L  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  |  2200;  Dec.  Dig.  {  668.*] 

2.  EviDEncE  ({  78*)  —  Pbxsuhftions  —  Bvi- 
DXNCB  Withheld. 

The  refusal  to  prodace  the  corporate  books, 
which  have  been  kept  out  of  the  state,  Jostifies 
the  application  of  the  maxim  of  omnia  praesum- 
□ntur  contra  spoliatorem. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  98 ;  Dec.  Dig.  I  78.*] 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court  Parish  of  Tangipahoa;  Robot 
B.  Ellis,  Judge. 

Action  by  O.  -  D.  Vamado  and  others 
against  the  Banner  Cotton  Oil  Company  and 
others  In  which  certain  parties  Intervttied. 
Judgment  for  plalntlCts,  and  defendants  and 
Interveners  appeal.  Affirmed. 

Oeorge  Montgomery,  for  a|H>tilantB.  Held, 
Purser  ft  Beid,  for  appeltees.  7.  Watklns 
Kwrman,  for  interveners. 

LAND,  J.  PUlntlffB,  mlnost^  sto^old- 
ers,  petitioned  for  the  appointment  of  a  re- 
ceiver. The  corporate  officials,  Joined  by  the 
majority  stockholtiters  as  Interveners,  con- 
tested tha  necessity  and  legality  of  the  pro- 
posed appointment 

The  court  appointed  the  Amite  Bank  & 
Trust  CcHupany  as  receiver,  and  the  defend- 
ants and  Intervoiera  have  appealed. 

The  corporation  was  organized  in  March, 
1007.  In  the  summer  of  1908,  the  entire 
plant  except  the  engine,  boiler  presses,  and 
a  few  buildings,  was  destroyed  by  fire.  The 
loss  was  adjusted,  and  $28,600  paid  to  the 
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corporatton.  I«at«r,  the  engine  boUer,  and 
presses  vrae  sold  by  ttae  management  The 
remaining  property  of  the  corporation,  con- 
sisting of  about  nine  acres  of  ground  with 
tbe  bnildingB  thereon,  was  leased  to  negroes. 

In  September,  1908,  the  president  of  the 
company,  who  with  bis  majority  associates 
resided  in  Summit,  Miss.,  wrote  to  one  of 
tbe  Louisiana  stockholders  that  he  deemed 
it  unnecessary  to  call  a  meeting  of  tbe  stock- 
holders at  that  time,  and  that  such  a  meeting 
would  be  called  when  he  deemed  It  proper 
and  advisable.  Tbe  letter  winds  up  as  fol- 
lows: 

"I  hSTB  an  idea  that  in  tbe  event  we  cannot 
sell  the  balance  of  the  property  without  sacri- 
ficing the  same,  that  it  mlffbt  be  Iwtter  for  us 
to  figure  on  rebuilding  the  oilmitl,  or  else  potting 
in  a  compress  and  cotton  wareoouBe.  But,  of 
course,  on  these  matters  I  will  not  act  until  a 
meeting  Is  called,  and  erery  atockholder  lus 
an  opportunity  to  expresa  himself. 

"Z  would  be  glad  if  you  would  show  this  letter 
to  all  your  friends  who  are  Interested  with  us 
In  tbe  Banner  Cotton  Oil  Company,"' 

No  Budi  meeting  was  eret  called,  and  aft- 
er tbe  lapse  of  six  months  the  president  of 
the  company  wrote  to  several  of  the  mi- 
nority stockholders  that  a  dividend  of  20 
per  cent  had  been  declared  on  the  capital 
stock  of  the  corporation,  and  that  checks  for 
their  respective  interests  would  be  forthcom- 
ing within  a  few  days.  The  checks  never 
came.  All  the  books,  papers,  and  moneys  of 
the  corporation  were  kept  in  -Summit,'  Miss. 
One  of  tbe  minority  stodEboIders  went  to 
Summit  for  the  purpose  of  examining  the 
books,  but  was  put  oft  with  excuses.  Under 
this  state  of  facts,  the  minority  stockholders 
Instituted  the  present  suit  for  tbe  appdlut- 
ment  of  a  receiver.  For  answer  to  an  order 
to  produce  tbe  books,  papers,  etc.,  of  the 
corporation,  return  was  made  by  its  presi- 
dent under  oath  that  the  minnte  book,  stock 
book,  original  subscription  list,  cash  book, 
journal,  and  ledger  were  in  Summit,  Miss., 
In  tbe  custody  of  the  president  of  tbe  com- 
pany, and  hence  could  not  1)0  produced  at 
that  time,  but  were  subject  to  examination 
by  any  stockholder  or  any  expert  appointed 
by  the  court. 

On  sworn  auctions  of  the  plaintifiC  that 
the  defendants  were  depredating  on  the 
property  of  the  corporation,  r^oving  por- 
tions of  the  ssjne,  and  attempting  to  sell  tbe 
remainder  of  tbe  property,  the  court  ordered 
writs  of  injunction  to  issue  restraining  tbe 
defendants  from  dl^Mwlng  of  tbe  property 
untU  tbe  determination  of  tbe  i«celT»8blp 
proceedings. 

The  6TldQDice  tends  to  show  that  tbe  man- 
agen  of  the  company  used  and  treated  tbe 
<»>rporate  propwty  and  assets  as  if  they 
were  sole  owners.  If  tbey  held  any  meeting 
under  the  charter  tbe  fact  Is  not  shown  by 
aiqr  record  of  the  proceedings,  nor  by  the 
testimony  of  any  person  who  attended  such 
meetings.  The  defendants  live  out  of  ttae 
state,  and  not  one  of  them  appeared  at  the 


trial.  The  records  and  books  of  the  corpora- 
tion have  been  kept  out  of  the  state,  and  the 
refusal  of  the  def»idantB  to  produce  the 
same  creates  an  unfavoraI)le  presumption 
against  their  management  of  the  affairs  of 
the  corporation.  The  suppression  of  evi- 
dence will  justify  a  court  and  jury  in  draw- 
ing the  most  unfavorable  inference,  consistent 
with  reason  and  probability,  as  to  the  na- 
ture and  effect  of  the  evidence  wblcb  the 
opposite  party  bas  been  precluded  from  using 
and  examining  as  a  means  for  the  discovery 
of  the  truth.   9  Cyc.  790,  note. 

Directors  and  officers  of  corporations  are 
trustees  for  stockholders  and  creditors.  In 
this  case  there  were  no  creditors,  and  there 
was  no  just  excuse  for  tbe  nonpayment  of 
the  declared  dividend  of  20%  on  the  stock  of 
the  company.  The  retention  without  cause 
of  this  dividend  was  a  misuse  or  misappli- 
cation of  the  funds  of  tbe  corporation.  The 
refusal  to  produce  the  books  of  the  corpora- 
tion creates  an  inference  that  their  examina- 
tion would  disclose  mismanagement  of  ttae 
business,  or  waste,  misuse,  or  misapplication 
of  the  funds  of  the  corporation. 

Tbe  sale  of  the  real  estate  In  Louisiana 
and  the  transfer  of  the  proceeds  to  the  state 
of  Mississippi,  where  all  the  defendants  re- 
side, would  have  left  all  the  minority  stock- 
holders without  remedy  under  the  laws  of 
tbe  domicile  of  the  corporation. 

The  appointment  of  a  receiver  to  a  cor- 
poration Is  authorized  at  the  instance  of  any 
stockholder  when  the  directors  or  officers 
are  jeopardizing  bis  Interest  by  gross  mis- 
management, or  by  acts  ultra  vires,  or  by 
wasting,  misusing,  or  misapplying  tbe  funds 
of  tbe  corporation.  Section  1,  par.  2,  Act 
No.  159  of  189& 

The  authorities  cited  by  counsel  for  de- 
fendants have  no  application  to  the  facts  of 
this  case.  There  Is  no  question  here  of  tbe 
legitimate  control  of  the  affairs  of  a  cor- 
poration by  a  majority  of  tbe  stockboldm. 
In  tbe  case  at  bar,  a  stockholders'  meeting 
should  have  been  called  as  promised  by  tbe 
president,  and  tbe  question  of  continuing  tbe 
business  of  the  corporatiim  presented  and 
determined  at  sucta  meeting.  J3ut  no  such 
meeting  was  called,  and  tbe  majority  stock- 
holders seem  to  have  arrogated  to  them- 
selves the  right  of  liquidating  tbe  affairs  of 
the  corporation  as  tliey  pleased.  Tbe  char- 
ter itself  provides  for  dissolution  by  a  vote 
of  three-fourths  of  the  stock  of  tbe  corpora- 
tion at  a  stockboldars'  meeting  called  for 
that  purpose  after  80  days*  notice  to  all  of 
the  stockholders;  and.  in  case  of  dissolution, 
for  a  liquidation,  settiement,  and  distribu- 
tion by  a  commissioner  elected  by  a  major- 
ity of  the  stock  voted  at  ttae  Section.  There 
Is  no  provision  of  the  charter  ttiat  empowers 
ttae  board  of  directors  to  sell  out  or  liqui- 
date. 

It  follows  ttaat  in  the  absence  of  a  dlsso- 
lutloa  and  liquidation  nader  ttae  terms  of 
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the  cbarter,  an  attempted  llQuldatlon  b7  the 
board  of  directors  constitutes  an  act  ultra 
Tires  that  wonld  authorize  the  appoiatment 
of  a  receiver  under  the  statute.  The  undls* 
pnted  fact  seems  to  be  that  the  managuneut 
of  this  corporation  was  carried  on  without 
regard  to  the  proTlslona  of  the  statute  as  to 
meetings  and  notices  to  stockholde);8. 
Judgment  affirmed. 


a26  La.) 
No.  17,850. 
McCORMAOK  v.  ROBIN  et  aL 
<Snpr«me  Court  of  Louisiana.    May  9,  1910- 
Rehearing  Denied  June  28,  1910.) 

(BylMu*  bv  the  Court.} 

li  MuwiciPAi.   CkOFouTzoNs    <M    765*)  — 
StKbets — Xjabiutt  tor  Injubies. 

The  charter  of  the  citr  of  New  Orleans 
requires  it  to  keep  "open  and  free  from  obstnic- 
tion  all  streets,"  and  the  right  of  a  citizen  to 
recover  danuiges  for  injarr  stfstalned  by  rea- 
son of  a  failure  in  the  oisatarge  of  the  manda- 
tory duty  thus  imposed  is  beyond  qnestlon. 
^[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Gent  Dig.  fi  1587-1501;  Dec. 
Dig.  I  7S5*i 

2.  Mdnioipax.    Gobfobations    (i    806*)  — 

•  StBBKIB— <3UB  RXQUIBBD  IN  nSING. 

Streets  and  sidewalks  are  intended  for  free 
and  constant  use,  and  those  who  use  them  have 
the  li^t  to  assume  that  they  are  safe,  and  are 
not  expected  to  exercise  the  care  that  would  be 
rsqnired  In  tzaTeising  a  Jungle. 

[Dd.  Note.— For  other  case%  see  Mnnlcipal 
Gorporatlonai  Cent.  Dig.  |  1678;  Dec.  Dig.  | 
806.*] 

3.  MUHICIFAI.     COBFOttATIONS     (}     806*)  — 

Stmets— In  juBiEs— Negligence  . 

A  lady  who  starts  from  her  home  on  one  of 
the  principal  streets  of  New  Orleans,  after 
nightfall,  to  Ro  to  the  theater,  and,  whilst  pot- 
ting on  her  gloves  and  contemplating  the  catch- 
ing of  an  approaching  street  car,  tails  to  see, 
and  falls  over,  a  block  of  stone,  which  had  been 
placed  on  the  banquette  by  a  paving  contractor, 
employed  by  the  d^,  js  not  guilty  of  such 
negligence  as  will  preclude  her  from  recovering 
damages  for  the  injury  thereby  suataiaed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Goiporaticms,  Cent.  IMg.  |  1682;  Dec.  Dig.  | 
806.*] 

4.  HuHioiPAi.    GoBPORATioirs    a    777*)  — 

SiBEErS — OB81SDCTIOK8. 

An  obstruction,  like  dirt  upon  a  boy's  face, 
is  matter  out  of  place,  and  that  which  may  be 
a  stuping  stone,  when  in  a  position  where  it  is 
needed  and  can  be  used  as  such,  becomes  an  ob- 
struction when  occupying  a  place,  intended  for 
other  use,  and  where  it  is  not  needed  and  cannot 
be  so  used.  And,  so,  though  a  block  of  stone 
which  spans  a  gutter  may  serve  a  useful  pur- 
pose, as  a  steppinx  stone,  where  a  pavement  has 
been  laid,  the  aspoaltum  surface  of  which  runs 
amoothly  down  to  the  curb,  which,  there  being 
no  gntter,  nuy  serve  as  a  stepping  stonsi  Mid, 
incidentalhr  to  the  paving,  the  blodc  has  been 
removed  from  its  position  and  placed  within 
the  curb,  on  the  banquette,  it  ceases  to  be  a 
■tepidng  stone  and  becomes  a  nuisance. 

[Ed.  Note.— I^or  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  |  1631;  Dec.  Dig.  | 
777.* 

For  other  definitions,  see  Words  and  Phrases, 

vol.  6,  pp.  4800-4894.] 


6.  MUNICIPAI.     COBPOBATIONS     Q     808*)  — 

^beets-Ob  BTBUOHO  ITS— LuBiL^r  ns  IN- 

Where  a  paving  contractor,  employed  and 
directed  by  the  city,  as  an  incident  to  his  work, 
removes  a  stepping  stone,  which  spans  a  gut- 
ter, and  places  it  on  the  banquette,  where  it 
becomes  a  nuisance,  the  city  and  the  contractor, 
and  not  the  owner  of  the  property  In  front  of 
which  the  paving  is  done,  are  the  parties  who 
are  liable  for  the  resulting  damage  to  a  eltiien 
who  falls  over  the  stone. 

[Ed.  Note.— For  other  cases,  see  Mnnieipal 
Corporations,  Gent.  Dig.  H  168^  1688;  Dec. 

Appeal  from  GItU  DlBtrl<!t  Court,  Partah 
of  Orleans;  Fred  D..Klng,  Judge. 

Action  Mrs.  Maiyuerlte  HcCormack 
against  Mrs.  Enmia  Bobln,  the  City  of  New 
Orieans,  and  another.  Judgment  for  i^aln- 
tiff  against  tSa  city,  and  plaintiff  and  the 
^ty  aiqpeal.  Affirmed. 

I.  D.  Moore,  City  Atty.,  and  John  F.  0. 
Waldo,  Asst.  City  Atty.^  for  appellant  City 
of  New  Orleans.  B.  R.  Forman  and  Bufus 
J.  Paddock,  for  appelant  McCormack.  W. 
S.  Parkersrai,  for  appellees  Bobln. 

Statement  of  the  Case. 

MONROE,  J.  Ttxia  is  an  action  In  dam- 
ages for  personal  injuries  sustained  by  plain- 
tiff In  falling  over  a  stone  blodE  that  was  ly- 
ing on  the  banquette  In  front  of  the  house 
owned  by  the  defendant  Mrs.  Robin,  and  rent- 
ed to  Mrs.  White.  Plaintiff  sues  Mrs.  Bobln 
and  her  husband,  also  the  city  of  New  Or- 
leans; and  defendants.  In  effect,  plead  the 
general  denial  and  contributory  negligence, 
the  city  calling  Mrs.  Robin  in  warranty.  The 
facts  are  as  follows:  Plaintiff  Is  rather  an 
elderly  lady,  who  occupied  a  house  on  the 
river  side  of  St  Charles  street,  the  front  door 
of  which  is,  say,  125  feet  below  the  comer  of 
St  Jos^h  street  She  had  moved  In  there 
in  October,  1904,  and  had  not  had  occasion 
to  pay  much  attention  to  the  banauette  be- 
tween her  house  and  St  Jos^h  street  np  to 
the  time  of  the  accident,  which  occurred  be- 
tween 7  and  8  o'clock  on  the  evening  of  De- 
cember 27,  1904,  and  she  does  not  appear  to 
have  been  aware  that  immediately  In  front 
of  the  Robin  house,  which  la  between  the 
house  occupied  by  her  and  the  comer,  there 
was  lying,  on  the  banquette,  Inalde  of  the 
curbstone,  and  in  a  catercoraered  position,  a 
block  of  stone  about  3  feet  square  and,  prob- 
ably, 8  or  10  inches  thick.  It  had  formerly 
occupied  a  position  extending  from  the  corb- 
stone  across  the  gutter  and  served  as  a  step- 
ping stone.  A  year,  or  perhaps  two  years, 
before  the  accident,  however,  St  Charles 
street  had  been  pared  1^  the  city,  or  under 
its  direction,  with  asphaltum,  and  the  stone 
had  bem  moved,  no  4oubt  by  the  paving  con- 
tractor, to  the  position  in  which  the  plain- 
tiff unfortunately  found,  and  fell  over,  it. 
On  the  evening  mentioned,  she,  Mr.  Lalne 
(who  died  before  the  trial  in  the  district 
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court).  Mi.  Marlgny  and  bis  tSater,  MtB.  Cole- 
man, l^t  plsintUTs  hooM  with  the  intentton 
of  going  to  the  tbeater.  Mr.  lAlne  went 
somewhat  In  advance  In  order  to  stop  the 
street  car,  ■which  waa.  just  taming  l]kto  St 
Charles  street,  at  Lee  Circle,  a  tAock.  above, 
the  tvo  ladles  followed,  plaintiff  being  on  the 
right,  nearer  the  curb,  and  being  engaged  In 
potting  on  her  gloves,  and  Mr.  Marli^ny  being 
In  the  rear.  Plaintiff  testifies  that  the  light 
was  bad ;  In  fact,  that  it  was  rather  dark. 
On  the  other  hand,  defendants*  wltnesseB  say 
that,  diagonally  across  the  street,  at  a  dis- 
tance of,  i>erhapB,  100  feet  or  more,  there 
were  two  ^ectrlc  lights  In  front  of  a  saloon, 
and  that  there  was  a  dty  light  over  the  In- 
tersection of  the  streets ;  also,  that  the  hall 
light  In  the  Robin  house  threw  some  rays  on 
the  bangaette.  TJi>on  the  whole,  however, 
though  vwy  likely  plaintiff  could  have  seen 
the  atone  If  she  had  been  looking  closely,  we 
find  no  r«i8on  to  doubt  her  statement  that 
Oie  light  was  bad.  She  says  that  she  was 
not  hurrying,  but  Mrs.  White  testifies  that 
plaintiff  told  her,  the  next  day,  Uiat  she  was 
hurrying.  Whether  she  was  or  not,  she  fail- 
ed to  see  the  stone,  and,  stumbling  over  it, 
fell,  and  was  knocked  senseless,  sustaining 
Injuries  which  laid  her  op  for  several  weeks, 
asd  incapacitated  her  for  some  time  longer. 
Mr.  Kracke,  an  active  man  of  40,  testifies 
that,  though  he  sees  fairly  well,  with  his 
glasses  on,  he  stumbled  over  the  same  stone. 
Mrs.  White  had  been  occulting  the  Bobln 
boose  as  a  tenant  for  about  10  years,  and  she 
testlfles  that  Dr.  Robin,  who  represents  his 
wife,  rarely  visited  the  place,  and  that,  some 
time  after  the  accident,  she  asked  him  to  give 
her  the  stone  over  which  plaintiff  had  fallen, 
for  her  <dLurch,  which  he  readily  consented  to 
do,  saying  that  he  was  not  aware  that  tliere 
was  such  a  stone.  It  is  fairly  evident  that 
he  did  not  know  that,  as  the  result  of  the 
paving  which  the  city  had  done,  the  stone 
had  t>een  misplaced  and  had  become  a  dan- 
gerous obstruction  to  the  banquette,  the  fact 
being,  as  we  take  it,  that,  after  the  street 
was  paved  with  asphalt,  there  was  no  place 
and  no  use  for  such  a  stone.  Mrs.  White  con- 
cluded not  to  take  the  stone,  after  It  had  been 
given  to  her,  and,  some  time  later,  it  disap- 
peared, and  the  record  does  not  Inform  us 
what  t>ecame  of  It  The  trial  in  the  district 
court  resulted  in  a  verdict  and  Judgment  in 
favor  of  plaintiff  and  against  the  city  of  New 
Orleans  for  SGOO,  the  dumand  against  Mrs. 
Bobln  being  rejected.  The  dty  and  tlie  plain- 
tiff have  appealed. 

Opinion. 

The  charter  of  the  dty  of  New  Orleans  re- 
quires it  to  "keep  open  and  free  from  ob- 
struction all  streets."  Act  45  of  1896,  {  14. 
The  right  of  the  dtlzen  to  recover  damages 
for  injuries  sustained  by  reason  of  the  fail- 
ure of  a  monldpal  corporation  to  discbarge 
the  mandatory  duty  thus  Imposed  on  it  is  be- 
yond question.  Dillon's  Muu.  Corp.  (4th  EdJ 


p.  687  (I  781),  p.  1203  (|  980),  p.  12S4  (|  lOSQ ; 
BuBwell's  Law  of  Personal  Injuries,  H  03, 
107;  Lorens  v.  City  of  New  Orleans,  114  Im, 
802,  88  South.  086;  Welnhardt  t.  City  of  Nsw 
Orleans,  120  La.  801,  01  JSoutta.  286;  OnCbla 
V.  Town  of  Lafayette,  121  La.  OOB,  46  South. 
017;  Olumipeon  on  Negligence  vol.  5,  p.  497, 
I  8022.  *No  doubt,  tixe  person  tojnred  may, 
by  Ids  own  negligence,  so  contribnte  to  the 
injury  as  to  preclude  flia  recovery  dama- 
ge^ bnt  streets  and  sidewalks  are  Intended 
for  free  and  constsnt  use  and  those  who  use 
them  have  the  right  to  assume  that  tta^  are 
safe,  and  they  are  not  expected  to  exercise 
the  care  which  would  be  required  In  travers- 
ing a  Jnngle.  As  liaa  been  hcdd  1^  this  court: 

"All  that  Is  requirad  of  a  pedestrian  upon 

the  street  Is  ordinary  care,  and  this  does  not 
necessitate  bis  looking  cooBtantly  where  he  is 
going.  *  *  *  He  has  the  right  to  assome 
that  the  roadway  is  safe  for  travet"  Weber  v. 
Union,  etc,  Co..  llS  La.  77,  South.  692 
(syllabas).  . 

In  another  case,  in  which  a  man,  with  poor 
eyes  and  a  basket  on  his  head,  fell  into  an 
excavation  which  was  left  in  the  sidewalk,  it 
said: 

"With  his  poor  eyes  and  his  basket  on  his 
head,  he  was  not  particniarly  well  situated  to 
discover  the  hole  mto  which  be  had  walked, 
but  the  sidewalk  is  intended  for  vuch  as  he, 
as  well  as  for  those  with  good  eyes  and  who 
carry  no  baskets,  and  be  bad  the  right  to  as- 
sume, within  reasonable  limits,  that  if  It  bad 
been  made  unsafe,' those  who  made  it  so  would 
warn  him  of  the  fact  or  protect  him  from  dan- 
ger." Rock  V,  American  Const.  Co..  120  lA 
831,  40  South.  741,  li  U  R.  A.  (N.  S.)  658. 

The  platntlfl  In  the  present  case  had  lost 
one  of  her  eyes,  many  years  before  the  ac- 
cident, but  she  testified  that  she  bad  expe- 
rienced no  difllculty  in  going  about,  on  that 
account;  and  we  are  not  prepared  to  hold 
that  the  feminine  habit  of  {tutting  on  gloves 
between  the  front  door  and  the  street  car. 
whilst  en  route  to  the  theater  in  the  dty  of 
New  Orleans,  exhibits  such  reckless  disre- 
gard of  danger  to  life  and  limb  as  to  preclude 
the  recovery  ct  damages  resulting  from  tb» 
failure  of  those  whose  duty  It  Is  to  ke^  the 
route  free  from  obstmctlon. 

Tbe  learned  counsel  for  tlie  dtar  of  New 
Orleans  says,  in  his  able  brief: 

"A  carriage  block,  or  stepping  stone,  upon  a 
sidewalk,  in  front  of  a  house,  at  or  beaiue  the 
curb,  which  does  not  interfere  with  the  nse  of 
the  roadway,  nor,  to  any  reasonable  eztsa^ 
with  the  nse  of  the  sidewalk,  does  not  constftnte 
a  public  nalsance,  and  is  a  reasonable  and  prop- 
er use  of  the  sidewalk,  and  the  mnnldpalitf  la 
not  liable  in  damacee  for  Injuries  sustained  by  a 
person  who  stumbles  over  the  stone.** 

And  he  dtes  a  number  of  autliorltles.  In 
support  of  the  proposition.  In  which  It  Is  hdd 
that  water  hydrants,  trees,  httdilng  posts, 
telegraph  poles,  awning  posts  and  stepping 
stones  have  been  held  to  be  permissible,  from 
custom,  based  on  necessity,  ^ns,  in  Dubois 
V.  City  of  KlngstoD.  102  N.  T.  219^  6  N.  B. 
273,  SS  Am.  Rqp.  804  (me  the  CtMt  Gltod> 
It  was  said: 


Digitized  by  Google 


LaJ  UoQUEEN  t.  FLASDICK-BLACK  LAND  &  LUUBBB  00.  781 


'TTbe  courts  hare  gone  quite  tar  Id  holding 
nicb  corporationB"  (manidpal  coTporatlons)  "to 
a  very  strict  reiptHislbilitr  in  reference  to  ac- 
cidents earned  by  a  failure  to  keep  the  streets 
and  sidewalks  In  proper  and  safe  condition,  but 
it  woold  be  adding  to  the  corporate  liability 
beyond  reasonable  limits  to  hold  that  stepping 
stones,  which  are  almost  a  necessity  in  provid- 
ing for  the  Interest,  comfort,  and  convenience 
of  file  public,  in  the  maintenance  of  the  walkL 
avenues,  and  streets,  constitute  a  nuisance  and 
obatruetioB,  and  that  corporatioiw  are  liable  for 
damafea  by  zeasoiL  oiE  acddenta  otoaed  therdiy.*' 

We  coaem.  In  tbe  main,  In  fbe  doctrine 
eoandated  In  tbe  cases  thus  referred  to,  and, 
If  the  plaintiff  In  . this  case  bad  been  Injured 
by  coming  In  contact  with  a  hydrant,  hitch- 
ing post,  td^rapb  pole,  awning  poet,  or  step- 
ping stone  which  was  shown  to  be  a  reason- 
able neceeslly  or  convenience,  and  the  main- 
tenance of  which  was  shown  to  be  sanctioned 
time  and  nsage,  we  should  find  for  tbe 
defendant  Bat,  tboogh  sterling  atones,  ex- 
tending from  the  curbs  across  the  gutters, 
have  been,  and,  on  some  streets,  are^  still, 
reasonably  necessary  In  New  Orleans  tbe  evi- 
dence shows  ttiat  the  street,  upon  the  side- 
walk of  which  the  stepping  stone  here  In 
qoestlon  was  lying,  was  paved,  a  year  or  two 
before  the  date  of  the  accident,  with  asphalt- 
mn,  and,  as  an  Incident  to  the*pavlng,  that 
the  stone  was  moved  from  tiw  position  whi<A 
It  then  occupied  and  placed  Inside  of  the 
curb,  catercoroered,  on  the  sidewalk,  where, 
80  far  as  we  are  biformed,  it  was  not  only 
nsetees,  but  an  anmitigated  nnlsanca  Hrs. 
"White  (defendants  wltnes*)  says: 

"It  had  spanned  the  gutter  until  the  city 
removed  it  and  placed  it  Inside  the  curb,  three 
or  four  Inchea,  just  enough  to  keep  It  from  be- 
ing on  the  cuzbi  bnt  flat  on  tbe  banquette"— 

a  statement  whldi  she  afterwards  corrected 
by  saying  that  the  moving  of  the  fltone  was 
done  by  the  paving  contractor  (who  did  the 
work  under  the  direction  of  the  dty).  An 
obetmctlon,  like  dirt  on  a  boy's  face.  Is  mere- 
ly matter  out  of  place,  aud  that  which  may 
be  a  stepping  stone,  when  In  a  position  where 
it  Is  needed  and  can  be  used  as  such,  becomes 
an  obstruction  when  occupying  a  place  In- 
tended for  other  use,  and  where  It  Is  not 
needed  and  cannot  be  bo  used.  If,  as  we  as- 
sume Is  the  case,  there  Is,  now,  no  gutter  on 
St.  Charles  street,  and,  the  asphaltum,  ex- 
tending smoothly  down,  a  vehicle  may  be 
driven  np  to  the  curb,  and  the  curb  rises  to 
the  height  of  an  ordinary  carriage  step,  the 
stone,  3  feet  square  and  8  or  10  Inches  high, 
lying  catercomered  on  the  banquette.  Inside 
the  carb,  cannot  be  called  a  stepping  stone, 
since  It  Is  not  needed,  and  cannot  be  used  for 
the  purpose  Indicated  by  the  name.  Zt  is 
merely  an  obstmctlon,  on  the  banquette,  and 
a  nuisance;  and,  as  It  became  so  by  reason 
of  the  act  of  the  paving  contractor,  employ- 
ed by  the  dty,  the  dty,  and,  perhaps,  the  con- 
tractor, and  not  tbe  owner  of  the  property  in 
front  of  which  the  paving  was  ^ne,  are  the 


parties  who  ilhoDld  be  held  liable  for  the  xtt- 
snlting  damage. 
Tbe  judgmmt  la  aecordtnCly  affirmed. 

PBOTOSTT,  X,  takes  no  part  not  having 
beard  the  argument. 


(126  La.) 
No.  17,988. 

McQueen   et   al.   V.  FLASDIOE-BLACS 

I4AND  &  LUMBER  CO.,  Limited,  et  si. 
(Soprema  Court  of  Looldana.    May  23,  i»10. 
Baheazing  Denied  June  28,  IftlO.) 

(SvJlabuM  lyy  the  Court.) 
Appeal  and  Ebrob  ({J  874, 1119*V— Pastibs— 

MiSJOINDEB— SePASATK  JTTDGMBIITS. 

Plaintiff,  alleging  that  she  Is  the  owner 
and  legal  and  rightful  possessor  of  a  certain 
tract  of  land,  and  that  the  corporation  holding 
an  adverse  title  Is  not  in  possession,  prays  that 
said  corporation  and  Its  authors  in  title  (naming 
them)  be  cited,  and  that  she  have  Judgment 
recognhung  her  "as  the  owner  and  legal  pos- 
sessor" of  said  tract;  and  ordering  the  can- 
cellation of  the  chain  of  adverse  titles  held  by, 
and  acquired  from,  the  parties  made  defend- 
ant. Oit  an  exception  of  improper  cumulation 
of  action  and  motion  to  require  plaintiff  to  elect, 
the  trial  court  held  that  the  action  Is  petitory, 
and  overruled  said  exception  and  motion,  and 
on  tbe  following  day  it  maintained  an  exception 
of  misjoinder  of  defendants  and  dismissed  the 
suit  as  to  all  defendants  save  tbe  alleged  im- 
mediate holder  of  the  adverse  title.  Plnlntiff 
appealed  from  the  judgment  last  mentioned. 
Held,  in  view  of  the  judgment,  unappealed  from, 
holding  the  action  to  be  petitory,  the  jtidgmeot 
appealed  from  is  correct,  in  so'far  as  it  dismiss- 
es the  suit  against  defendants,  not  alleged  to 
be  in  actual  possession ;  and  in  so  far  as  It 
maintains  the  suit  against  th*  one  defendant, 
holding  the  adverse  title,  it  must  be  affirmed  be- 
cause no  one  complains  of  iL 

[Bd.  Note.— For  other  easea,  tee  Appeal  and 
Error.  Dec.  Dig.  H  874,  U19.*] 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Parish  of  Tangipahoa;  Robert 
S.  Ellis,  Judge. 

Action  by  i/L  W.  McQueen  and  others 
against  the  Flasdidt-Black  Land  &  Lumber 
Company,  Umited,  and  others.  Judgment  for 
defendants,  and  plaiptlifs  appeaL  Affirmed. 

day  BUiott  and  W.  S.  Bownd,  for  appd- 
lants.  B.  B.  Pnrser,  for  appellee  E4asdlck- 
Black  Land  &  Lumber  Oo.  R  a  ft  B.  Beld, 
toe  other  ai^lees. 

■ 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  Mrs.  McQueen  al- 
leges: That  she  "Is  the  owner  and  legal  and 
rightful  possessor"  of  a  certain  tract  of  land 
In  the  parish  of  Tangipahoa.  That  the  same 
was  devised  to  her  by  George  Colmer,  whose 
will  was  probated  Id  1878  and  recorded  in 
Tangipahoa  in  1909.  That  Colmer  acquired 
the  land  by  patoit  from  the  state.  Issued 
to  him  as  the  r^resentatlve  of  Denis  Lary 
and  John  Cottar,  which  patent  was  recorded 
In  1909,  and  that  he  owned  and  possessed 
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said  land  at  the  time  of  his  death  by  virtue 
of  said  patent  and  also  under  a  title  from 
Samantba  Manning,  recorded  In  1863.  That 
petitioner's  sister,  Mrs.  Davidson,  taas  an  In- 
terest and  Joins  In  this  suit.  Tliat  they  have 
recently  learned  that  the  Flasdldc-Black  Land 
&  Lumber  Company,  Limited,  is  asserting  ti- 
tle to  said  land,  said  to  have  been  acquired 
from  the  Flasdlck-Rexman  Lumber  Company, 
Limited,  by  deed  recorded  In  1906.  That  the 
Flasdlck-Rexmau  Company  asserted  a  title  to 
said  land,  said  to  have  been  acquired  from 
Martin  Haney,  who  asserted  title  under  deed 
from  William  A.  Chambers,  who  asserted  ti- 
tle under  deeds  from  Denis  Lary  and  John 
Cottar,  which  deeds  she  alleges  (for  reasons 
assigned)  to  be  of  no  effect  That  Chambers 
and  Haney  and  those  buying  under  them  are 
chargeable  with  bad  faith,  because  they 
knew,  or  ought  to  have  known,  that  a  patent 
had  been  issued  to  Colmer  as  the  legal  rep- 
resentative of  Lary  and  Cottar.  That  tbe 
land  in  question  is  unimproved  and  unlnclos- 
ed  and  covered  with  virgin  timber.  That 
the  Flasdlck-Black  Land  Company  is  not  In 
possession  thereof.  That  the  adverse  titles 
mentioned  constitute  an  attack  upon,  and  a 
denial  of,  the  title  of  petitioner,  and  a  def- 
amation of,  and  cloud  upon,  the  same,  which 
renders  this  action  necessary. 

That  Martin  Haney  died,  leaving  a  will 
whereby  be  appointed  John  Saal  bis  execu- 
tor and  made  him  a  remunerative  legacy, 
which  Saal  accepted,  but  that  Saal  Insti- 
tuted other  heirs  (and  the  petition  names 
them,  and  alleges  that  they  reside  out  of 
this  state),  and  that  tbe  whereabouts  of  Lary 
and  Cottar  are  unknown.  Petitioner  prays 
that  a  curator  ad  hoc  be  appointed  to  repre- 
sent the  heirs  of  Martin  Haney,  and  that 
they  and  the  various  others  mentioned  in 
the  petition  be  cited,  etc,  and  that  there  be 
Judgment  against  tbem,  recogniziug  her  "as 
the  owner  and  legal  possessor  of  the  tract  of 
land  above  described  *  *  *  and  ordering 
her  title  to  be  cleared,"  and  said  titles  from 
Lary  and  Cottar  to  Chambers,  from  Cham- 
bers to  Haney,  from  Haney  to  the  Flasdlck- 
Bexman  Company,  and  from  the  latter  to 
tbe  Flasdlck-Blai^k  I^and  Company  to  be  eras- 
ed from  the  records. 

The  Flasdlck-Black  Land,  etc..  Company, 
first,  prayed  oyer  of  the  titles  sued  on,  and 
then  excepted,  alleglne  that  i^alntlfls  have 
attempted  to  cumulate  a  petitory  action  with 
an  action  of  Jactitation,  and  praying  that 
they  be  ordered  to  elect  Other  defendants 
excepted,  on  the  same  ground,  and  the  fur- 
ther ground  that  there  Is  misjoinder  of  de- 
fendants, between  whom  there  exists  no 
privity  of  contract  obligation  or  blood,  and 
the  Flasdick-Black  Land,  etc..  Company,  Join- 
ed in  said  last-mentioned  exception. 

The  Judge  a  quo  as  to  all  the  defendants, 
save  th.e  Flasdick-Black  Land  Company, 
maintained  the  exception  of  misjoinder  of 
parties,  and  dismissed  the  suit,  and  as  to 
said  compaur  overruled  the  exception.  Tbe 


other  exception  and  motion  to  elect  (on  the 
ground  of  Improper  cumulation)  was  alaa 
overruled.   Plaintiffs  have  appealed. 

Opinion. 

Since  the  appeal  Mrs.  McQueen  has  depart- 
ed this  life  and  Miss  Sophia  Augusta  Mc- 
Queen, as  her  daughter  and  sole  heir,  has 
been  made  party  plaintiff  in  ber  stead.  Tiie 
trial  Judge  overruled  defendants'  motion  to 
require  plaintiffs  to  %lect  on  the  ground  that 
the  action  Is  petitory.  But  the  petitory  ac- 
tion "must  be  brought  against  the  person 
who  is  in  actual  possession  of  the  Immovable, 
even  if  the  person  having  the  possession  be 
only  the  farmer  or  lessee."  Code  Prac. 
art.  43. 

To  this  has  been  added  the  act  No.  38 
of  1908  (page  38),  which  authorizes  an  action 
"to  establish  title  to  real  estate,,  where  none 
of  the  parties  are  in  actual  possession." 

In  the  instant  case  plaintiffs  allege  posses- 
sion In  themselves,  but,  as  they  do  not  al- 
lege that  their  possession  is  "actual,"  and 
do  all^e  that  the  present  holder  of  tbe  ad- 
verse title  (the  Flasdlck-Black  Land  Compa- 
ny) is  not  in  possession,  we  should  be  in- 
clined to  think  that  the  action  might  fall 
under  the  statute  of  1908  as  "an  action  to 
establish  title  to  real  estate."  From  the 
Judgment  on  that  question,  however,  no  ap- 
peal has  been  taken  and  no  amendment  of 
the  Judgment  has  been  asked,  plaintiffs'  mo- 
tion for  appeal  specifying  the  judgment  on 
the  exception  of  misjoinder  as  that  by  which 
they  are  aggrieved. 

Since  the  trial  Judge  has  held  that  the  ac- 
tion is  petitory  and  no  one  complains  of  his 
Judgment,  we  are  constrained  to  deal  with 
the  question  here  presented  from  that  point 
of  view. 

Tbe  defendants  do  not,  however,  complain 
of  tbe  Judgmeut  from  which  the  appeal  was 
taken,  and  the  plaintiffs  complain  of  it  only 
In  so  far  as  it  dismisses  the  suit  against  the 
others,  but  do  not  complain  of  Its  holding 
the  Flasdick-Black  Land,  etc.,  Company,  as 
a  defendant.  As  matters  stand,  therefore, 
the  ruling  brought  up  by  the  appeal  of 
which  plaintiffs  complain  must  be  sustained, 
since  the  ruling  of  the  trial  Judge  that  the 
action  Is  petitory  is  not  before  us  for  re- 
view, and  the  defendants  as  to  whom  the 
suit  has  been  dismissed  are  not  alleged  to  be 
in  actual  possession.  The  same  thing  Is  true 
of  the  Flasdlck-Black  Land  .Company,  but 
no  one  Is  asking  that  tbe  Judgment  appeal- 
ed from  be  reversed  or  amended  so  tar  as 
that  company  is  concerned* 

Counsel  for  plaintiffs  argue  In  their  brief 
as  though  appeals  had  been  taken  from  tlie 
Judgments  on  both  exceptions,  or  as  thon^ 
the  one  appeal  taken  by  them  had  bron^t 
up  both  of  those  Judgments.  But  the  record 
shows  that  on  Novemt>er  8th  "court  over- 
ruled motion  to  elect,  on  the  ground  that  the 
plaintiffs*  suit  Is  a  petitory  action";  that  on 
November  9th  the  exc^pticm  of  mUdolndcr 
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of  parties  was  beard,  and,  aftn  taearini^  It 
vas  ordered  "that  aald  exo^tkm,  as  to  ttie 
Flasdlck-Black  Land  Company,  LlmlteO,  be 
*  *  *  OTermled,  and  as  to"  (the  other 
defradants,  naming  them)  "the  said  excep- 
tion Is  herelbj  maintained,  and  as  to  ttiem 
ttalB  suit  Is  dismissed  at  plalntUb'  cost," 
and  that  on  the  same  day  (Novembor  9th) 
I^alntlflS  files  their  motion  for  appeal,  "sog- 
gestlng  to  the  conrt  that  plalnHCCs  are  ag- 
grieved  by'  the  Judgment  rendered  her^  on 
this  day  on  the  exception  of  the  mlajolnder," 
etc.,  and  thereon  obtained  the  order  of  ap- 
peal, by  virtue  of  which,  and  of  which  alone, 
they  are  now  before  this  court  The  only 
thing  that  cftn  be  done  here  thwefore  Is  to 
aesrm  the  Judgment  appealed  from,  and  the 
Jddgmmt  appealed  ftrpm  is  accordingly 
Affirmed. 


(126.IA) 

No.  17,924. 

McUELON  V.  ILLINOIS  OBNT.  R.  CO. 

(Snpreme  Coart  of  Loaislana.   June  20,  1910.) 
k 

(Syllabut  ly  Editorial  Btaff.) 
Carbiers  (S  333*)— Injubtto  Alxoriiitq  Pas* 

SBnOEBS— IiIABILirr. 

A  carrier  to  not  liable  for  Injury  to  an  in- 
enmbered  paisenger  who  fell  from  a  train  after 
dark,  while  attempting  to  alif^ht  where  the  train 
made  a  alight  atop  Just  before  reaohiar  the  sta- 
tion, where  she  acted  faaatily,  was  fanuliar  with 
die  station,  knew  that  a  trainman  always  assist- 
ed alii^ting  iMBsengers,  and  where  the  brake- 
man  was  standing  opposite  her  oh  the  next 
car  ready  to  alight  and  assist  the  passengers 
when  the  train  reached  the  station. 

[Ed.  Note, — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1385-1397 ;  Dec.  Dig.  {  333.*] 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Parish  of  Tangipahoa;  Robert 
6.  Ellis.  Judge. 

Action  by  Mrs.  Margaret  McMelon,  widow 
of  George  Hogan,  deceased,  against  the  Illi- 
nois Central  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  suit  dismissed. 

Hunter  C.  Leake,  Kemp  &  Splller,  and 
Oustave  Lemle  (Blewltt  Lee.  of  counsel),  for 
appellant  Matthew  J,  Allen  and  Thomas  M. 
Bankston,  for  appellee. 

PROVOSTT,  J.  On  Christmas  evening, 
after  dark,  the  plaintiff,  a  lady  of  60.  board- 
ed the  train  of  the  defendant  company  at 
Amite,  where  she  lived,  to  go  to  Independ- 
ence, to  visit  her  sister,  who  lived  there.  The 
distance  between  Amite  and  Independence  Is 
not  shown  by  the  record,  but  we  Infer  the  two 
places  are  not  far  apart,  since  there  is  but 
one  station  tietween  them — Oallett — and  since 
the  conductor  testifies  that,  when  the  train 
reached  Independence,  he  bad  not  had  time 
to  make  his  round  collecting  his  fares. 
Plaintiff  took  a  seat  In  the  rear,  or  ladles', 
coach.  The  train  was  composed  of  five  coach- 


es. It  sti^iped  at  Oullett  As  soon  aa  it  had 
resumed  Its  course  the  brakeman  passed 
throng^  the  coadi,  announcing  that  Inde- 
pendence would  be  the  nat  stop.  On  reach- 
ing Indep^idence,  the  engineer  slowed  down 
and  put  on  his  air  brakes  sooner  tnan  he  would 
othen^se  have  done  owli%  to  the  presence  of 
a  ^Ight  train  on  the  aide  tra^  opposite  the 
station ;  and.  In  order  to  approach  the  sta- 
tion very  slowly  and  cantlotialy,  he  pot  on 
his  air  brakes  a  second  time  when  within 
about  150  feet  of  the  r^lar  stopping  place 
at  the  atatlon.  This  second  putting  on  the 
air  mrakes  when  a  train  Is  moving  very  slow- 
ly has  the  effect,  It  seems,  of  creatlBg  the  im- 
pression that  the  train  has  come  to  a  atand- 
stlll.  As  soon  as  the  announcement  that  In- 
d^>end«K!e  would  be  the  next  atop  waa  made, 
two  gentlemen  who  were  in  the  same  coach 
with  plaintiff  nfse  and  walked  to  the  plat- 
form, so  as  'to  greet  in  passing  any  of  their 
friends  who  might  happen  to  be  at  the  sta- 
tlon<  One  of  them  testtfles  that  whm  he 
reached  the  platform  plaintiff  was  one  st^ 
behind  him,  and  that  he  let  her  pass;  that 
by  tJiat  time  the  trahi  had  stopped;  and  that 
plaintiff  went  to  the  west  side  of  the  plat- 
form, while  he  went  to  the  east  idde;  that 
he  saw  plaintiff  go  upon  the  first  st^  of  tiie 
platform  Just  as  the  train  resumed  its  mo- 
tion, and  be  does  not  know  whether  plaintiff 
thereafter  atappeA  down  or  ^ell  down.  A  wit- 
ness in  front  of  whose  store  the  plaintiff  fell, 
and  who  was  at  his  store  and  saw  ^alntlff 
fall,  says  that  the  train  came  to  a  standstill; 
but  that  it  so  remained  only  a  few  seconds. 
FlalDtlff  herself  says  that  she  waited  in  her 
seat — as  her  custom  Is — until  the  train  had 
come  to  a  standstill,  and  until  4ll  passengers 
who  might  desire  to  get  out  had  done  so,  and 
that  she  then  took  upon  her  arm  a  basket 
she  had,  and  went  to  the  platform,  and  then 
to  the  steps,  and  that,  as  she  was  stei^g 
down,  witb  her  basket  on  her  arm,  the  train 
gave  a  sudden  Jerk,  whereby  she  was  tiirown 
off.  Plaintiff  says  that  she  saw  no  one  on 
the  platform;  that  it  was  dark  outside,  and 
she  could  not  see;  that  she  did  not  stop  to 
observe  whether  it  was  the  right  place  for 
gettli«  off  or  not,  or  to  notice  whether  the 
conductor  or  the  brakonan  was  at  the  steps 
with  his  lantern,  as  is  usual,  to  assist  the 
passengers  In  getting  off ;  that  she  could  not 
think ;  that  all  she  could  think  of  was  to  try 
to  get  off.  Plaintiff  had  not  bought  a  ticket 
at  Amite,  although  it  is  a  ticket  stati<m,  asuA 
had  not  paid  her  fare  on  the  train.  She  says 
that  the  reason  of  hw  not  taking  a  ticket 
was  that  the  train  was  late,  and  that  she  wss 
not  certain  she  would  not  relinquish  the  Idea 
of  taking  it,  and  that,  when  it  did  come, 
there  was  no  time  for  taking  a  ticket;  that 
she  did  not  pay  her  fare  because  the  conduct- 
or did  not  call  for  It ;  that  he  collected  fares 
from  persons  across  the  aisle  from  her,  but 
passed  her  by  without  demanding  a  fare. 
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The  conductor  says  that  he  had  not  yet 
reached  the  place  where  plaintiff  waa  In  the 
collection  of  his  fares,  and  that  plaintiff  must 
hare  been  hastening  off  the  train  In  order  to 
escape  paying  her  fare;  that  he  knew  plain- 
tiff well  by  sight,  and  she  was  particularly 
strong  in  trying  erade  the  payment  ef  her 
fare; .  that  she  would  alt  next  to  the  window 
80  as  to  take  his  attention  away  from  her; 
and  that  she  bad  never  once  presented  him 
a  ticket  In  that  connection  it  Is  but  Just  to 
plaintiff  to  say  that  the  same  wltn^  refer- 
red  to  aWve  who  was  on  the  platform  with 
her  says  that  be  too  made  It  a  practice  not 
to  buy  a  ticket,  but  to  pay  his  fare  cash. 
Tbat  same  witness  says  that  what  attracted 
bis  attention  to  plaintiff  was  that  she  was 
getting  off  at  that  place,  Instead  of  at  the 
regular  stop  at  the  depot  The  witness  In 
front  of  whose  store  plaintiff  fell  says  that 
the  lights  from  the  car  window  and  from  his 
own  store  and  from  the  hotel  and  from  the 
adjoining  store  reached  the  place  where  plain- 
tiff fell. 

Plaintiff  bad  often  traveled  on  this  same 
train  from  Amite  to  Ind^endence.  She  had 
done  so  four  or  five  times  that  year.  She 
was  familiar  with  the .  station.  She  knew 
that  the  luvarlable  custom  was  for  the  con- 
ductor or  the  brakeman  to  be  at  the  steps  of 
the  ladles*  coach  with  bis  lantern  to  assist 
the  pasaengers  In  getting  out 

Under  the  foregoing  circumstances,  we  do 
not  think  the  plaintiff  can  recover.  Waiving 
the  question  whether  In  view  of  the  announce- 
ment that  the  next  stop  would  be  Independ- 
ence there  should  not  have  been  some  warn- 
ing given  to  the  passengers  that  this  unusual 
stop,  or  apparent  stop,  was  not  the  regular 
stop,  we  think  plaintiff  was  under  the  obli- 
gation of  being  more  careful  than  she  was. 

"It  la  elementary  that  the  duties  of  carriers 
and  passengers  are  reciprocal.  If  carriers  are 
held  to  the  tJ^est  d^ree  of  care  for  the  safety 
of  passen^n,  paasengera  ought  to  be  held  to 
the  exercise  of  ordinary  care  to  protect  tbem^ 
Mlvea.  More  specially,  while  railroad  com- 
panies as  a  geDeral  rule  are  required  to  provide 
means  oi  access  to  and  egress  from  their  trains 
and  stations,  a  passenger  who  leavea  a  train  at 
a  place  whidi  fa  not  a  rwolar  atation  la  held  to 
tba  dntr  of  exeidainK  diligence  la  observing  tlie 


surroundings,  in  order  tiiat  be  may  reaaonaUj 
determine  whether  the  train  has  arrived  at  a 
place  where  the  company  intended  him  to  alight. 
He  most  take  the  reapcmaibilli^  <tf  evetydaj  in- 
cidenta  of  travel,  including  the  stowage  of 
cars  required  by  atatnte  at  railway  junctioDS, 
and  nniBt  govern  himself  accordingly,  even  It 
he  has  been  advised  by  the  omductor  that  the 
next  stop  will  be  the  place  at  wiiich  tlw  pa** 
sengen  expect  to  leave  the  train.  The  mere 
fact  that  the  'train  stops  at  such  a  Jancti<»i 
doea  not  Justify  him  in  ocmclndin^  that  it  is  at 
the  place  of  his  intended  depaitore,  nor  jus- 
tify Dim  in  ^sregardlng  the  mdlcatiooa  of  the 
actual  environment  that  the  train  had  hot  ar- 
rived at  sudb  a  place.  If  the  sanoundlnsB  and 
indications  of  the  idace  at  which  a  passenger, 
after  such  notice  by  the  conductor,  does  in  fact 
ali^t,  are  such  that  they  preclude  a  reasonaMe 
belief  on  his  part  that  oe  is  getting  out  wher* 
the  company  intended  him  to  leave  the  train, 
and  sndi  that  no  ordinarily  prudent  peracm,  poa- 
Bessing  average  erase  of  sight,  and  using  it, 
could  suppose  that  the  train  had  arrived  at  the 
place,  a  passenger  who  notwithstuidlng  leaves 
the  train  at  a  wrong  place  and  Is  nurt  in  cod- 
sequmce  la  iHKvented  b^  his  own  contribntory 
negligence  mm  tecovering  damages."  4  El- 
liott on  Railroada  (2d  m)  n.  56d,  rar.  1642, 
taken  fnnn  Farrell  v.  Great  Northern  K.  R.  Co., 
100  Minn.  S61,  111  N.  W.  890.  9  L.  R.  A.  (N. 
S.)  1113,  citing  MitcbeU  v.  Qrand  Trunk  Rail- 
road Company,  51  Mich.  236,  16  N.  W.  888,  47 
Am.  Rep.  666;  Mlnock  v.  Detroit  &  Central  R. 
R.  Co.,  97  Mich.  425^  66  N.  W.  780:  Davis 
Lehigh  Valley  R.  B.  Co.,  64  Han,  492,  19  N. 
Y.  Supp.  616;  Smith  v.  Georgia  Pacific  R.  R. 
Co.,  88  Ala.  538,  7  South.  119,  7  L.  R.  A.  323, 
16  Am.  St.  Rep.  63;  Rl<Amond  &  DanviUe  B. 
R.  Co.  V.  Smith,  92  Ala.  237,  9  South.  223. 

Plaintiff  waa  familiar  with  the  localitr. 
The  man  who  was  with  her  on  the  platform 
saw  at  once  that  the  train  had  not  yet  readi- 
ed the  r^ular  stopping  place;  and  so  would 
she  have  done  so  if  she  had  but  stopped  one 
moment  to  consider  and  observe.  Instead  of 
this,  she  rushed  blindly  ahead  Incumbered 
with  a  basket,  and  tried  to  get  off  unasststed 
when  she  could  not  but  have  known  that  the 
conductor  or  the  brakeman  could  not  be  far 
away,  and  would  give  her  assistance  If  called 
on.  The  brakeman  as  a  matter  of  fact  was 
within  arm's  length  of  her,  standing  with  his 
lantern  on  the  steps  of  the  next  car,  ready  to 
step  down  and  assist  the  passengera  as  soon 
as  the  train  would  have  reached  the  depot. 

Judgment  set  aside,  and  suit  dlsmlaeed, 
wltbcosta. 
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BOSETTO       CITY  OF  BA.Y  ST.  liOUIS. 
(No.  14.461.) 

<Supreiiie  Court  of  AQaBisiIppt,  Jaly  4,  1910.) 

1.  JcDBEs  (I  26*)— Db  Facto  Judge— Valid- 
iTT  or  Acts— Appeal  fboii  Cowviction. 

Cnder  a  charter  provisioD  glviiig  the  alder- 
men of  a  city  power  to  BHMint  a  mayor  pro 
tern,  when  the  mayor  la  awent  from  the  dty,  or 
unable  from  any  caon,  or  falls,  to  diacharge 
the  duties  of  his  office,  where  the  aldermen  ap- 
poiot  a  mayor  pro  tem.  because  the  mayor  was 
■a  witnesB  against  a  party  cbaned  with  vio- 
lating a  city  Ordinance,  the  legality  of  the  ap- 
pointment, and  of  a  special  aesslon  of  alder- 
men at  woich  the  appointment  was  made,  can- 
not be  considered  on  appeal  from  a  conviction 
■of  the  offense,  on  trial  before  the  mayor  pro 
tern. 

[Ed.  Note.— Fbr  other  cases,  see  Judges,  Ont 
Dig.  I  107;  Dec  Dig.  |  26^ 

2.  OmcEBs  (f  41*>— Title  to  Opfiob— Db- 

SBBMIMATIOH— "Db  FaCTO  OlTlOSH." 

A  itersoD  who  is  actually  in  possession  of 
an  office  under  color  of  title,  by  authority  of 
those  having  power  to  elect,  and  who  is  per- 
forming its  functions,  is  a  "de  facto  officer," 
whose  acts  cannot  be  impeached  in  any  pro- 
■ceeding  in  which  be  is  not  a  party. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cieat. 
Dig.  H  63,  64;  Dec  Dig.  I  41.* 

For  other  deflnltioBa.  see  Wozda  and  Phnsea, 
ToL  2,  pp.  1845-18UJ 

8.  Municipal  Cobpotrations  ({  602*)— Po- 
lice Regulations— Validitt. 

Under  Code  1906,  8  'iS2Q,  which  gives  to 
the  mayor  and  aldermen  of  cities  autfaorit;  to 
make  police  regulations,  and  which  is,  by  sec- 
tion 3441,  applied  to  all  monicipalltiea,  a  city 
bad  the  power  to  pass  an  ordinance  making  any 
act  amounting  to  a  misdemeanor  under  the 
laws  of  the  state  an  offense  against  the  mnnici- 
pality,  thereby  making  it  an  offense  against  the 
city  to  violate  Code  1906.  |  ISOS,  prescribing  a 
punishment  for  conducting  a  gBmbllng  bouse. 

[Ed.  Note.— FOr  other  case%  see  Municipal 
Corporations,  Gent;  Dig.  H  1811,  131^;  Dec 
Dig.  I  092.*]  *  "  * 

4.  Crihikal  Law  (|  351*)— HJvidbhob— Re- 

BISTANCB  TO  ABRBST— OTHEB  OmNBE. 

In  a  pnwecation  for  violatliuc  a  city  ordi- 
aance  by  ctmductlng  a  gambling  house,  evidence 
that,  wnen  defendant's  house  wae  raided  and 
the  arrest  made,  he  had  a  gun  and  pointed  it 
jit  the  officers  making  the  raid  and  the  arrest, 
was  admissible,  not  to  show  him  guilty  of  an- 
other offense,  but  as  throwing  fight  on  the 
•question  of  his  guilt  of  the  crime  for  which  he 
was  arrested. 

[Ed.  Nbte.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {  780;  Dec  Dig.  I  351.*] 

0.  Cbiiiinal  Law  ({  421*)— Evidbnob—Heab- 

8AT. 

In  a  prosecution  for  violating  a  city  ordi- 
nance by  conducting  a  gambliog  bouse,  evidence 
that  defendant's  house  had  the  reputation  of 
being  a  gambling  house  was  inadmiasibie,  being 
hearsay* 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  S  976 ;  Dec  Dig.  {  421.*] 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty; W.  H.  Hardy,  Jodge. 

Pet»  Rosetto  was  convicted,  under  an  or- 
dinance of  the  City  of  Bay  St.  Louis,  of  cod- 
-ducting  a  gambling  booae,  and  appeals.  Be- 
Tcned  and  ranandfld. 


E.  J.  Cox,  for  appellant  Jas.  R.  McDow- 
ell, AsBt  Atty.  Qm.,  for  appellee. 

ANDEB80N,  J.  The  ai^dlant  was  con- 
victed under  an  ordinance  of  tbe  dty  of  Bay 
St.  Louis  for  conducting  a  gambling  house, 
and  appeals  to  tbls  court 

The  following  questions  are  presmted  for 
dedslon  by  tbls  coattt  First,  whether  the 
mayOT  pro  tem.,  before  whom  appellant  was 
tried  and  convicted,  had  the  power  to  try 
him;  second,  whether  the  dty  had  the  pow- 
er to  pass  the  ordinance  in  question;  ttilrd, 
whether  the  affidavit  charges  any  offense  un- 
der the  ordinances  of  the  city;  fourth,  wheth- 
er there  was  error  In  admltdng  testimony  oa 
behalf  of  tiie  state  that,  when  appellant  was 
arrested,  he  had  a  gun  and  pointed  it  at  the 
officers  making  the  arrest;  and,  fifth,  wheth- 
er tlie  court  erred  in  allowing  testimony  on 
behalf  of  fbe  state  of  the  bad  reputation  of 
appellttnt's  house  for  gambling— which  qu«h 
tions  we  will  dispose  of  In  the  order  named. 

Bay  8t  L«iis  Is  not  under  chapter  90, 
Code  1906.  It  has  a  separate  diarter  of  its 
own,  which  Is  found  In  Ads  1886,  p.  434,  c. 
Z79,  section  23  ot  which  provides  that,  when 
the  mayor  Is  absoit  from  the  city,  or  unable 
from  any  cause,  or  tails,  to  discharge  the 
duties  of  his  office,  the  ald^men  shall  have 
power  to  appoint  a  mayor  pro  tem.  The  reg- 
ular mayor  being  a  witness  against  tbe  ap- 
pellant, the  aldermen  had  a  called  meeting 
and  elected  R.  W.  Webb  mayor  pro  tem.  It 
Is  contended  that  the  fact  that  the  regnlar 
mayor  was  a  witness  against  appellant  in 
this  case  gave  the  aldermen  no  power  under 
the  charts  to  elect  a  mayor  pro  tem.,  and 
therefore  such  mayor  had  no  power  to  try 
the  appellant  and,  if  mistaken  In  this,  that 
tbe  apetial  meeting,  at  which  the  election 
was  held,  on  a  call  which  was  not  served  on 
all  of  the  aldermen  at  least  three  hours  be- 
fore the  time  fixed  for  the  meeting,  as  re- 
quired by  section  3388,  Code  1906,  which  is 
applied  to  all  municipalities  by  section  3441, 
was  without  authority  of  law,  and  tbe  elec* 
tion  of  mayor  pro  tem  void,  and  he  was 
therefore  without  power  to  try  appellant 
These  qnestions,  however,  are  not  for  deci- 
sion; for  Uie  legality  of  the  election  of  the 
mayor  pro  tem.  cannot  be  inquired  into  here. 
It  la  a  weU-settled  principle  of  law  tiiat  the 
right  of  a  person  to  an  office,  who  Is  In 
charge  of  It  performing  its  functions,  can- 
not be  determined,  except  In  a  proceeding  to 
which  he  Is  a  party.  Section  23  of  the  chai> 
ter  gives  the  aldermen  of  Bay  St  Louis  the 
liower,  under  certain  conditions,  to  eled  a 
mayor  pro  tem.  Conceiving  that  those  condi- 
tions existed,  tiiey  elected  one,  who,  with  the 
consent  of  the  r^lar  mayor  and  aldermen, 
took  charge  of  the  office  and  tried  tbe  appel- 
lant Where  one  Is  adually  in  pcffisession  of 
an  office  under  color  of  dtle,  by  authority  of 
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ttume  taavlDK  tbe  power  to  elect,  be  Is  ui  of • 
fleer  de  facto,  and  his  acts  cannot  be  Im- 
peached In  any  proceeding  in  ivtaich  he  is  not 
a  party.  Bell  t.  State,  88  South.  796;  Pow- 
ers V.  State,  83  Miss.  691,  86  South.  6;  Coop- 
er V.  Moore,  44  Uias.  386. 

At  the  time  of  the  trial  and  conviction  of 
appellant,  there  was  in  force  a  general  or- 
dinance of  said  dty,  prohibiting,  within  its 
corporate  limits,  the  commission  of  any  act 
amounting  to  a  misdemeanor  under  the  laws 
of  the  stat^  and  making  the  same  an  of- 
fense against  the  municipality.  If  the  city 
had  the  power  to  pass  such  an  ordinance,  by 
it  sectk>n  1208  of  the  Code  of  1906  became  an 
ordinance  of  the  dty.  It  is  contended  It  had 
no  such  power.  That  question  ts  settled  in 
the  afBrmatlre  by  the  recent  decision  of  Hur- 
ley T.  City  of  Corinth  (decided  at  the  present 
term  of  the  court)  ^  South.  695.  Section 
1208,  Code  1906,  is  a  police  regulation,  and 
section  8329,  which,  by  section  3441  is  applied 
to  all  municipalities,  expressly  authorizes 
the  passage  of  such  an  ordinance.  The  af- 
fidavit sufficiently  charges  a  violatloD  of  sec- 
tion 1208  of  the  Coue. 

It  was  not  error  to  admit  testimony  that 
when  appellant's  house  was  raided  and  the 
arrest  made  he  bad  a  gun,  and  'pointed  it 
at  the  officers  piM>fc^"g  the  raid  and  the  ar- 
rest This  testimony  was  competent,  not  to 
show  that  appellant  was  guilty  of  another 
oflffiise,  but  as  throwing  light  on  the  ques* 
tion  of  bis  guilt  of  the  crime  f<Mr  which  be 
was  arrested.  His  conduct  at  the  time,  and 
any  statements  be  made,  are  competent  for 
Oiat  purpose.  If  ajntellant  bad  requested  It, 
the  court  diould  tuiye  Instructed  tbe  Jury  as 
to  the  purpose  for  wtalcb  sacb  testliiiony  was 
admitted. 

Over  the  objectiou  of  appeUant's  attopteys, 
tbe  court  permitted  testimony  to  the  effect 
tliat  app^laofs  bouse  bad  tbe  rotation  of 
being  a  gambling  bonse.  This  was  error. 
Tbe  charge  against  Um  was  for  conducting 
and  permitting  to  be  conducted  gamli^  In  bis 
house,  under  section  12»M.  Under  such 
charge,  this  testimony  was  not  competent 
Tills  court  held.  In  Handy  t.  State.  63  Ulss. 
207,  G6  Am.  Rep.  806,  that  on  tbe  trial  of  a 
person  charged  with  keeping  a  bawdy  house, 
evldenoe  as  to  tbe  general  repntatl<m  of  the 
house  Is  incompetent,  approving  the  rule  laid 
down  In  Woostra:  t.  State,  fi5  Ala.  217,  which 
held  that  tbe  charge  of  keeping  a  bawdy 
bouse  is  a  specific  offmse,  and  susceptible  of 
proctf  by  witnesses  who  testify  from  knowl- 
edge,  and  that  the  r<^tatl<m  of  tbe  bouse  is 
hearsay  evidence,  and  Is  not  admlsslUft  to 
IKvve  iP  specific  fact  capable  of  jjroot  by  wit- 
nesses speaking  from  their  own  knowledge. 
In  tlie  Instant  case  the  charge  against  the 
defendant  of  carrying  on  and  permitting  to 
be  carried  on  games  In  bis  bouse,  Is  suscep- 
tible of  direct  prooC  by  wltneaeee  epeaklng 


from  their  own  knowledge,  and  bearaay  evi- 
dence to  that  ettect  was  not  admissible. 

For  this  error,  which  doubtless  was  Influ- 
ential with  tbe  jozy,  the  case  Is  revweed  and 
remanded. 


FEOTH  T.  STATD.   (Na  WS80 
(Sapieow  Court  of  Mlsslsrippl.   July  4,  ieia> 

OBerrBucTiNO  Jubtxce  (%  11*>— Htdictuest— 

SusnciBNCT. 

An  indictmeat  alleging  that  accused  resist- 
ed a  justice  of  the  peace  aathoriied  to  execute 
a  writ,  by  preventing  the  Justice  by  force  from 
executing  a  writ  against  accosed  and  a  third 
person,  by  preveuti^  an  arrest  by  the  justice 
for  a  vioiatiOD  of  law  In  bis  presence,  does  not 
state  an  offense  in  violation  of  Code  1906,  ( 
1298,  punialiing  any  person  who  by  threats  or 
force  attempts  to  intimidate  a  justice  of  the 
peace  in  the  dlsdiaige  of  his  duty. 

[EJd.  Note.— For  other  cases,  see  ObstroctinE 
Justice,  Cent.  Dig.  |S  19-28;  Dec  Dig.  f  XL*] 

Appeal  from  Circuit  Court,  Amite  County ; 
M.  H.  Wilkinson,  Judge. 

Ctiarles  Frith  was  convicted  of  resisting 
an  offlceTf  and  he  apt)eals.  Reversed  and 
rananded. 

The  Indictment,  omltUng  fonnal  puts, 
charges  that  George  Frith  and  Charles  Frltb, 
"on  the  15th  day  of  February,  A.  D.  1909. 
at  the  county  aforesaid,  did  tlien  and  there 
unlawfully,  willfully,  and  knowlni^  oppose 
and  resist  an  officer,  to  wit.  D.  J.  Wall,  Jr.. 
a  regularly  elected.  Qualified,  and  acting  Jus- 
tice of  the  peace  of  said  county  and  state, 
who  was  authorised  under  the  law  to  ex- 
ecute a  writ  by  then  and  there  mUawCnlly 
and  willfully  preventing  the  said  D.  J.  Wall. 
Jr.,  officer  as  aforesaid,  by.  force  from  a- 
ecuting  a  legal  writ  on  the  said  George  and 
Charles  Frith,  and  did  then  and  there  un- 
lawfully and  wlUfnlly  prevent  and  refuse  to 
be  arrested  by  tbe  said  D.  J.  Wall,  Jr.,  they 
having  violated  the  law  In  presence  of  tbe 
said  D.  J.  Wall,  Jr.,  by  thai  and  there  curs- 
ing in  a  public  place  In  the  presence  of  two 
or  more  persons,  by  then  and  there  saying 
'you  God  damn  son  of  a  bitch,'  and  other 
profane  language,  to  the  grand  Jums  un- 
known, contrary  to  the  statute,"  etc 

The  verdict  of  the  Jury  was  Sli  follows: 
"We,  the  Jtu7,  find  the  defendant  Charles 
Frith,  guilty  of  resisting  an  office." 

Section  1297  of  the  Code  of  1906  is  .-is 
follovra:  "1297  (1221).  Obstructing  Justice 
— Resisting  Process. — Any  person  who  know- 
ingly and  willfully  opposes  or  resists  any 
officer  or  other  authorized  person  In  serving 
or  attempting  to  serve  or  execute  any  1^1 
writ  or  process,  shall  be  guilty  of  a  misde- 
meanor." 

Section  1298  of  the  Code  is  as  follows: 
"1298  (1222).  The  Same— Intimidating  Judge. 
Juror.  Witness,  etc. — If  any  person,  by  threats 
or  fwce,  attempt  to  Intimidate  or  Impede  a 
Judge,  Justice  of  the  peaoe^  Joror,  wltnsss.  or 
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any  offlcn-  In  tbe  dlscbarge  of  bis  dut^,  or 
to  obstract  or  Impede  tbe  administration  of 
Justice  in  any  court,  be  sball,  upon  convic- 
tion, be  punlsbed  by  imprisonment  in  tbe 
connty  jail  not  less  than  one  montb  nor 
more  tban  six  months,  and  by  fine  not  «x< 
ceedlnf  three  btindred  doUars." 

B.  S.  Stewart  and  Clem  BatcUff,  for  ap- 
pellant  Oirl  Vox.  Aaat  Atty.  Oen.,  &»  tbe 
State. 

WHn^FIBLD,  O.  Vhe  Indictment  in  this 
case  vas  manUMUy  drawn  under.  seetlMi 
1297  of  the  Code  of  1906.  The  proof  wholly 
falls  to  snataln  thia  Indictment  The  leaciied 
AaalBtant  Attorn^  Ooieral  endeaTors  to 
Bftre  the  case  by  Insisting  that  It  was  a  good 
Indlctmait  under  the  nut  section  (1298),  hot 
the  ctmtoitliHi  Is  wholly  untenable.  Tbe  lan- 
guage of  tbe  Indictment  does  not  suit  that 
section  at  all. 

FEB  CUBIAM.  The  aboTO  c^tlnlon  Is 
adopted  as  the  opinion  of  the  court,  and  ft*r 
the  reasons  herein  stated  the  Judgment  Is 
reversed  and  the  cause  remanded. 


LONIK>N  OnABANTBD  ft  ACCIDENT  GO. 
▼.  MISSISSIPPI  GENT.  B.  Ca 
(No.  14.186.) 
(Supreme  Court  of  Mississippi.   June  9,  1910. 

Soggestion  of  Enor  Onrmled  July  4, 1910.) 
1.  IHSUKAHCB  (I  S83*)  —  Waivkb  ow  Pboti- 

9IOIT8— PaBOI.  WaIVCB. 

A  stipulation  in  an  employer's  tiBt>il!ty 
polity  that  no  claim  sboald  be  paid  by  the  in- 
sured vitbout  the  written  consent  of  tbe  losnrer 
coold  *be  waived  by  parol. 

[Ed.  Note. — For  otber  cases,  see  Inaunuce, 
Cent  Dig.  I  1018;  Dec.  Vig.  S  383.*] 

INSUSANOB  (I  S7e»)  —  WAIVBB  OF  PBOVX- 
SlOnS — STIPtJX.ATIOIT  IN  POLIOT. 

A  provision  tbat  stipotations  In  an  insor- 
ance  policy  cannot  be  vraived  by  any  a^ent,  offi- 
cer, or  otber  representative  of  the  inaarance 
company  cannot  be  soatained  to  prevent  a  parol 
waiver  of  a  aUpntation,  as  not  seeking  to  pre- 
vent the  corporation  itself,  but  tm\y  its  agents, 
from  vralviog  atipulationa,  aince  the  corporation 
can  act  only  tbrongh  its  agents  and  officers. 

[Ed.  Note.— For  other  cases,  aee  Insurance, 
Cent  Dig.  |S  952-955 ;  Dec.  ^g.  {  376.*] 

S.  INSUBANCB  (S  665*) — lilABILJTT  07  INSUB* 
■»— ESTOPPEI^ACI  OF  ATTOBABT. 

An  attorney,  whom  an  employer's  liability 
Insurer  fbrbade  to  make  a  settlement  with  an 
emt^oyfi  of  a  railroad  comiwDy  of  a  policy  for 
more  than  S500,  but  whom  tbe  railroad  com- 
pany antborized  to  pay  f2,500  if  necessary,  and 
who  made  settleoient  for  f2,lQ(^  acted  for  tbe 
railroad  company,  and  not  for  the  insurer; 
and  hence  his  acts  created  no  estoppel  against 
tbe  insurer  as  to  the  amount  of  its  liabiii^  to 
the  railroad  company. 

[Bd.  Note.— For  other  cases,  see  Insorance, 
Cent.  Dig.  1 1412;  Dec  Dig.  |  666.*] 

4.  iHsuBAivcm  d  512*)— Ekpzatxb's  I^iabxl- 

ITT  InsVBAlTOB— EXXim  or  LlABILCTT. 

The  Uabiiity  <tf  an  Insurance  company  on 
an  employer's  uaUUtr  policy  Is  fixed  by  the 


terms  of  the  policy,  zegazdless  of  Its  iustruc- 
tions  to  an  attorney  as  to  what  aettlement  he 
migbt  make  with  an  employ^  who  was  Injured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  B12.*] 

6.  InenBANOx  ({  668*)— Action  on  Polict— 

QUXSnON  FOB  JtFBT. 

Whetlier  the  written  consent  of  an  em- 
ployer's lisUllty  insurer  to  a  settlemmt  by  the 
insnred  was  vraived  1^  the  Insurer  was  a  qnes- 
tltm  for  the  jury. 

[Ed.  Note.— For  otber  cases,  see  Insurance, 
Cent  Dig.  i  1749;  Dec  Dig.  1  668.*] 

&  Insubance   (I   668*)  — CUSTOU  Vabyino 
GOHTBAOV— QUBSTIOR  FOB  JUBT. 

The  CEedlldlity  and  weight  of  evidence  to 
eetablish  a  custom  betvreen  a  railroad  company 
and  an  Insurance  company  permitting  tbe  rail- 
road to  settle  claims  vrltnont  giving  notice  to 
the  Insurance  company,  required  by  an  em- 
ployer's liability  policy,  wen  for  the  jury. 

[EkU  Note.~For  other  cases,  see  Insorance, 
Cent.  Dig.  H  1732-1770 ;  Dec.  Dig.  |  068L*] 

7.  INSUBAROB    (I    177*)  —  CONSTBUOnON  OF 
POUOT-ZTlVB  OF  BXPIBATION. 

An  employer's  liability  Insarance  company 
Is  llaUe  by  reason  of  loss  snst^ned  by  the  In- 
sured from  injuries  incurred  after  tiie  expira- 
tion of  tbe  policy,  where  tbe  company  had  is- 
sued a  binder  validly  extending  the  policy  be- 
yond tbe  time  of  tbe  •ccarrence  of  the  injury. 

[Bd.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  |  377;  Dec  Dig.  |  177.*] 

8.  Appeal  and  Ebbob  ({  1056*)~'Beview— 
Habmlbbb  Ebbob— Exclusion  of  Evide:9ce. 

In  an  action  on  an  insurance  policy,  any 
error  In  the  exclusion  of  evidence  that  the  in- 
sured had  taken  another  similar  policy  in  an- 
other company  to  cover  a  claim  sued  on  wsn 
harmless,  where  the  policy  sued  on  provided 
that  in  case  of  concurrent  insurance  tbe  in- 
surer should  be  liable  only  for  Its  proportion 
of  tbe  losa;  and  in  this  case  the  insnred  sought 
and  procured  a  recovery  of  only  one-balf  the 
loss. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Shmr,  Cent  Dig.  H  4187-4m;  Dec  Dig.  i 
1066.*] 

Appeal  from  Olrcalt  Court,  Adams  Coun- 
ty;  M.  H.  Wilkinson,  Judge. 

Action  by  the  Mississippi  Central  Ballroad 
Company  against  the  Iiond<n  Guarantee  & 
Accident  Company.  From  a  Judgment  In  fa- 
vor of  plalntifr,  defendant  an[>eals.  Bevers- 
ed,  and  remanded  for  new  trial. 

Mayes  &  Longstreet,  for  appellant  T.  M. 
&  J.  D.  iSSUet  and  Jeff  Truly,  for  appellea 

WHITFIELD,  C.  Tbe  railroad  company 
sued  the  Insurance  company  for  tbe  sum  of 
$3,000,  for  the  purpose  of  reimbursing  itself 
for  certain  moneys  paid  out  by  tbe  said  rail- 
road company  in  settlement  of  certain  per- 
sonal Injury  claims,  for  which  It  is  alleged 
In  the  declaration  the  [dalntlff  held  against 
the  said  Insurance  company  an  employer's  > 
liability  policy,  by  the  terms  of  wl^ch  tbe 
Insurance  company  agreed  and  bound  Itself 
to  Indemnify  the  said  railroad  company 
against  losses  growing  out  of  liability  impos- 
ed upon  tbe  railroad  company  for  damages 
on  account  of  bodUy  InJortes  ta  death  ac> 
ddentelly  snflered       empk^te  while  the 


•For  otbsr  easai  sse  ssms  teplo  sad  section  MDHBBR  In  Dec  Dig.  *  Am.  Dig.  Rsy  No.  Swies  A  Kep'r  lodesss 
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said  policy  should  be  In  force.  There  were  8 
number  of  claims  set  Oat  In  Exhibit  A  to  the 
declaration,  only  two  of  which,  the  Fair- 
chllds  claim  and  the  Messer  claim,  were  for 
a  large  amount  The  Insurance  company's 
first  defense  Is  that  under  the  terms  of  tiie 
policy  the  said  claim  should  not  have  been 
paid  by  the  railroad  company  without  the 
written  consent  of  the  Insurance  company. 
AU  this  contention  has  been  put  definitely  at 
rest  In  this  state,  so  far  as  the  Insistence  is 
that  there  can  be  no  parol  waiver  of  a  writ- 
ten stipulation,  by  at  least  fire  express  deci- 
sions, to  wit,  the  cases  of  Insurance  Com- 
pany T.  Gibson.  72  Miss.  58,  17  South.  13, 
ShefCy's  Case,  71  Miss.  819,  16  South.  307, 
Matthews'  Case,  65  Miss.  301,  4  South.  62, 
Rivaras'  Case.  62  Miss.  727,  and  Bowdre's 
Case,  67  Miss.  631.  7  South.  696,  19  Am.  St 
R^.  326.  That  the  matter  may  not  again 
be  presented  to  us,  after  all  the  definite  set- 
tlement we  set  out  here  what  was  said  in 
the  Gibson  Case,  supra,  on  this  precise  point 
at  page  63,  72  Miss.,  page  13,  17  South.: 

"It  is  Insisted  that  the  waiver  of  the  re- 
gulr«nent  that  appelleeto  real  Interest  should 
be  set  out  in  the  policy,  by  the  conduct  of  Its 
agent  W.  A,  Drennan,  Jr.,  who  iMued  the 
policy  and  received  the  premium,  after  he 
was  fully  Informed  of  all  the  lease  showed, 
cannot  be  shown  by  parol,  and  cannot  bind 
the  company.  This  contention  has  been 
thoroughly  considered  by  this  court  and  set- 
tled adversely  to  appellant  In  Shefty's  Case, 
71  Miss.  919  [16  South.  807],  in  Matthews' 
Case,  65  Miss.  301  [4  South.  62],  in  Rivaras* 
Case,  62  Miss.  727,  and  in  Bowdre's  Case,  67 
Miss.  031  [7  South.  596. 19  Am.  St  Rep.  326]. 
The  very  pith  of  the  true  reasoning  on  this 
subject  Is  condensed  into  this  single  sentence 
of  the  Supreme  Court  of  Michigan  In  Insur- 
ance Co.  V.  Earle,  33  Mich.  143,  quoted  with 
approval  by  Judge  Campbell  In  Matthews' 
Case:  'There  can  be  no  more  force  in  an 
agreement  In  writing  not  to  agree  by  parol 
than  in  a  parol  agreement  not  to  agree  In 
writing.  Every  such  agreement  Is  ended  by 
the  new  one  which  contradicts  it.*  And  this 
is  true  as  well  of  the  provisions  which  re- 
late to  the  formation  and  binding  force  of 
the  contract  while  running,  as  to  those  pro- 
visions relating  to  what  has  to  be  done  aft- 
er a  loss.  11  Am.  &  R  Enc.  L.  p.  343,  note 
1,  and  page  338,  par.  4,  and  authorities  In 
note  2,  p.  339.  The  case  of  Weaver  v.  In- 
surance Co.,  65  Mich.  527  [32  N.  W.  660,  8 
Am.  St.  Rep.  908],  whilst  properly  distin- 
guishing the  case  of  Insurance  Co.  v.  Earle. 
83  Mich.  143,  in  no  way  conflicts  with  the 
doctrln#  which  the  last-named  case  announ- 
ces, and  which  we  approve.  In  Cleaver's 
Case,  the  stipulation  in  the  policy  was  that 
(page  528,  65  Mich.,  page  660,  32  N.  W.  [8 
Am.  St  Rep.  908])  *the  agent  of  this  compa- 
ny has  no  authority,'  etc.  Here  the  stipula- 
tion Is  that  *no  ofiBcer,  no  agent,  and  no  oth- 
er  r^resentatlve  shall,'  etc.  That  this  dis- 
tinction was  the  foundation  ct  deaver's 


Case  is  clearly  shown  In  ifl  MidL  4141  39 
N.  W.  571  [15  Am.  St  Rep.  275],  where  the 
case  was  reversed  in  favor  of  the  assured,  on 
its  being  shown  that  R.  T.  Smith,  the  secre- 
tary, had  waived  the  stipulation  otherwise 
than  by  Indorsement  on  the  policy. 

"It  Is  vain  to  say  that  this  clause  does  not 
seek  to  prevent  the  corp<»ation  itself  from 
waiving  a  stlpuIatlraL  The  corporation  acta 
only  through  agents;  and  If  "no  agent,  no 
officer,  and  no  other  representative*  can 
waive  a  stipulation,  who  is  left  to  waive  It 
for  the  corporation?  This  clause  is  a  spe- 
cies of  refinement  by  which  the  corporation 
withdraws  within  its  Invisible  and  Intangi- 
ble ideality,  when  liability  is  sought  to  be 
imposed  upon  it  boun^  by  the  acta  of  no 
agent,  officer,  or  other  representative,  but 
reaches  forth  therefrom  with  Brlarean  hands 
to  receive  the  profits  and  avail  of  these  same 
acts  performed  by  these  same  'agents*  as 
against  those  with  whom  these  same  agents 
have  dealt.  The  refinement  Is  too  subtle  for 
the  practical  affairs  of  actual  life,  and  we 
repudiate  it  It  may  be  noted,  too,  that 
In  Cleaver's  Case,  65  Mich.  531  [32  N.  W. 
660,  8  Am.  St  Rep.  908],  the  premium  had 
been  received  after  the  agent  knew  of  the 
ground  of  forfeiture.  The  provision  relied 
on  here  is  in  the  exact  words  of  the  stipula- 
tion relied  on  in  L^mberton  v.  Insurance  Co. 
[39  Minn.  120]  39  N.  W.  76  [1  L.  R.  A.  222], 
decided  by  Supreme  Court  of  Minnesota  in 
1888.  respecting  which  the  court  says  in  a 
very  clear  and  strong  opinion:  That  is  to 
say,  In  other  words,  that  one  of  the  parties 
to  a  written  contract  which  Is  not  required 
by  law  to  be  In  writing,  cannot  subsequent 
to  the  making  of  the  contract,  waive  by  pa- 
rol agreement  provisions  .which  had  been  in- 
corporated In  the  contract  for  his  benefit 
If  this  provision  is  effectual  at  all  as  a  lim- 
itation of  the  power  of  future  action,  it  lim- 
its the  power  of  every  agen^,  officer,  and  rep- 
resentative of  the  company,  and  hence,  prac- 
tically, that  of  the  corporation,'  and  it  was 
held  that  'this  provision,  not  being  a  llmtta- 
tlon  upon  the  authority  of  any  particular 
agent  or  class  of  agents,  but  in  effect  upon 
the  capacity  of  the  corporation  for  future  ac- 
tion,' could  not  be  imposed,  but  was  void. 
Same  doctrine  Is  announced  in  Richards  on 
Insurance,  91,  where  this  provision  is  said 
to  'amount  to  the  contradiction  of  a  rule  of 
law.*  And  see  Insurance  Ca  v.  StaeOy,  71 
Mlsa.  919  [16  South.  307].  And  we  think  this 
reasoning  sound." 

The  second  contention  of  the  Insorsnce 
company  is  that  the  court  below  erred  In 
giving  the  peremptory  Instruction  to  find  for 
the  plaintiff  for  the  whole  sum  sued  for,  less 
an  offset  of  some  $1,100,  for  prontums  due 
by  the  railroad  company  to  the  insurance 
company.  The  Falrchlids  claim  was  for  fl.- 
500.  This  claim  had  been  settled  by  the 
railroad  company's  attorn^  at  ^.150.  Un- 
der the  terms  of  this  employer's  policy,  tb* 
insurance  company*!  liability  for  Uils  sliisle 
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claim  was  limited  to  I1.C00.  The  raUroad 
company  Insists  on  two  cont^tlou  in  tills 
connection: 

(A)  That  the  Insurance  company  Is  estop- 
ped to  deny  Its  liability  for  said  91,600  be- 
cause the  settlement  was  made  by  Mr.  T. 
Brady,  acting  as  its  attorn^,  and  therefore 
the  insurance  company  was  estopped  to  deny 
the  llablll^.  The  testlm<my  in  the  case 
clearly  shows  that  Mr.  Brady  did  not  act 
as  attorney  fOr  the  Insnrance  company  In 
making  this  settlement,  but  as  attorney  alone 
for  the  railroad  company.  The  erldence 
makes  It  clear  that  the .  insurance  company 
limited  Mr.  Brady  to  $500  on  this  claim,  and 
he  was  not  able  to  effect  any  such  settle- 
ment, bat,  <m  the  contrary,  settled  the  dalm 
as  the  attorn^  of  the  railroad  company  tof 
^ISO.  Mt.  Brady's  action  throughout  the 
matter  was  solely  for  the  railroad  company, 
since  it  is  obrlous  he  could  not  have  settled 
for  the  Insnrance  company  when  they  for- 
bade such  settlement  by  him  at  a  sum  In 
excess  of  fSOO.  Mr.  Brady  was  authorized 
by  the  railroad  company  to  pay  f2,500,  if 
necessary,  but  succeeded  in  making  a  better 
settlement,  f2,150.  This  contention  on  the 
part  of  the  railroad  company  Is  thoefore 
without  merit. 

But  the  railroad  company  contends  (B) 
that  the  llablll^  of  the  insurance  company 
is  fixed  by  the  terms  of  the  policy,  whatever 
may  have  been  Uie  limit  It  fixed  In  its  cor- 
respondence with  Mr.  Brady,  and  that  the 
evidence  fully  shows,  on  any  fair  view  of  it, 
an  admission  of  liability  on  the  part  ot  the 
Insurance  company  for  at  least  |760  on  tills 
dalm,  and  that  Its  local  agents  at  Birming- 
ham, Qanc  &  CO.,  indicated  that  thi^  ml^t 
get  the  home  ofBce  In  Chicago  to  pay  as 
much  as  fl,076,  half  of  the  $2,150  paid  by 
the  railroad  oimipany  on  this  claim.  We 
think  the  railroad  company  is  (dearly  cor- 
rect in  both  these  contentions,  to  wl^  that 
tlie  liability  of  the  company  Is  to  be  deter- 
mined by  the  terms  of  the  policy ;  and,  sec- 
ond, that  on  the  testimony  in  this  record  It 
is  c»talnly  liable  for  at  least  S750  on  this 
claim,  provided  it  is  liable  for  anything. 

And  this  brings  us  to  the  next  contention 
at  the  insurance  company,  which  is  that  It 
is  liable  for  nothing  on  this  claim,  because 
no  notice  was  given  In  accordance  with  the 
terms  of  the  policy  as  to  these  losses  and 
settlemrats.  We  have  indicated  above  that 
the  written  consent  stipulated  for  in  the 
policy  might  I>e  waived  by  parol  as  a  mat- 
ter ct  law;  but  this  still  leaves  open  the 
question  whether  In  fact  It  was  waived.  And 
whether  as  a  matter  of  fact  the  evidence 
shows  the  notice  was  waived  was  a  question 
to  be  submitted  to  the  Jury.  The  railroad 
company,  admitting  that  it  had  no  written 
consent  ftom  the  insurance  company,  endeav- 
ored to  obviate  this  by  saying  that  there  was 
a  custom  between  the  railroad  company  and 
the  Insurance  company  of  settling  these 
dalms  and  giving  the  notice  tberefor  with- 


out this  wrlttw  consent ;  that  this  had  been 
shown  a  hmg  coorae  cC  dealing  between 
the  parties.  But  it  must  be  obvious^  upon 
reflection,  that  the  whole  of  the  evidence  of- 
fered to  establish  this  custom  was  a  matter, 
as  to  its  crediUlity  and  its  weight,  for  the 
Jury  alone,  and  not  for  the  oourt  The  court, 
thc^or^  manifestly  erred  in  giving  the  per^ 
emptory  instruction,  since  this  evidence 
^ntd  have  been  submitted  to  the  lury,  ttiat 
they  mlg^t  determine,  as  the  triers  ot  fact, 
whether  such  custom  had  been  established. 
We  intimate,  of  course,  no  opinion  whatever 
as  to  the  value  of  this  testimony.  The  er- 
ror of  the  court  coulsted  in  not  leaving  the 
8olntl<»i  of  this  question  of  fact  to  those  who 
are  authorized  to  try  tlie  facts,  to  wit,  the 
Jury.  In  regard,  therefor^  to  this  Falr- 
chllds  item,  m  conclude  that  the  Insurance 
company  was  liable  under  the  terms  of  the 
policy  for  the  $1,S00,  provided  the  Jury  shall 
find  as  a  fact  that  the  custom  insisted  upon 
by  the  railroad  c<Hnpany  existed. 

As  to  the  Messer  item  i>C  $000:  That  claim 
was  for  $1,000  in  whole,  and  it  was  paid  by 
the  railroad  company.  The  railroad  com- 
pany had  secured  another  employer's  liabil- 
ity policy  in  another  company,  known  as  the 
Ocean  Company.  That  company  had  paid 
half  this  loss,  $500,  and  this  insurance  com- 
pany is  sued  here  for  only  its  half,  $S00,  of 
that  loss.  The  Insurance  company  d^ended 
against  this  item  on  the  ground,  which  was 
the  fact,  tbat  the  InJniy  occaskming  this  loss 
occurred  after  the  expiration  of  the  contract 
peilod  of  the  original  pi^cy  sued  on,  and 
for  that  reason  it  Insisted  that  It  was  not 
liable.  It  is  idle  to  waste  time  on  this  con- 
tention. The  correspondence  plainly  shows 
that  the  insurance  company  issued  a  "bind- 
er," as  it  Is  called,  whldi  binder  validly  ex- 
tended the  terms  of  the  policy  beyond  the 
period  of  the  occurrence  of  this  Injury.  The 
construction  ingeniously  attonpted  to  be 
placed  on  this  correspondmce  by  the  learned 
counsel  for  the  appellant  Is  far  too  strained. 
Clark  meant  much  more  by  bis  letters  than 
to  keep  the  original  policy  in  force  until  the 
railroad  CMUpany  could  effect  rdnsurance. 
If  may  be  conceded,  and  we  think  it  is  cor- 
rectly contended,  that  the  court  did  err  In 
refusing  to  permit  the  defendant  to  Introduce 
evidence  to  show  that,  at  the  time  of  the  al- 
leged liability  of  the  said  defendant  on  the 
Messer  claim,  the  plaintiff  had  taken  out  a 
similar  policy  in  a  similar  company  to  cover 
one  of  the  Identical  claims  sued  on ;  but  the 
■error  was  a  harmless  one,  because  dause  H 
of  the  poll<7  expTCBsly  provided,  in  case  of 
concurrent  Insurance,  that  the  d^mdant 
should  be  liable  only  for  its  propoftlon  of 
the  loss,  and  that  proportion  here  was  mani- 
festly one-half  of  the  $1,000.  So  far,  there- 
fore^ as  the  Messer  claim  is  concerned,  we 
think  the  railroad  company  was  clearly  ea- 
titled  to  recover  the  $600. 

We  remark,  generally,  that  mucb  valuable 
ll^t  is  shed  upon  this  charactw  of  policj* 
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preeented  for  tlie  flrat  time  In  lliis  state  In 
thla  case,  and  the  omtaitlonB  under  tiiat 
sort  of  policy  presented  In  this  case,  tbe 
case  of  New  Amsterdam  Casnalty  Ootapuoij 
T.  East  Tennessee  Tel^raph  Gb^  139  Fed. 
002;  n  a  C  A.  086,  which  may  be  profita- 
bly studied  In  onmectlon  with  this  case^ 
Of  coarse,  the  mall  Itons  in  Bshlblt  A  were 
properly  within  the  per^ptoiy  charge. 

It  follows  that  the  Jndsment  of  the  court 
below  Is  reversed,  uid  the  caose  renuukded 
for  a  new  trlaL 

PEHEt  OUBIAH.    The  above  <9lxilm  Is 
adopted  as  the  opinion  of  the  court 
Reversed  and  remanded. 


HATTIBSBUBO  TBUST  &  BANKING  GO. 

T.  HOOD.  (No.  14,410.) 
(Supreme  Conrt  oi  Miseissippi.  June  20, 1910.) 

1.  GARinsHKEirr  (S  148*)— Answbk— Failubb 

TO  CONTKST— BFIXCT. 

A  garnishee's  uncontested  answer  denylnr 

indebtedDess  is  concluelTe. 

[Kd.  Note.— For  other  cases,  see  Oamishmest, 
Cent  Dijr.  I  275;  Dec.  Dig.  {  148.*] 

2.  Justices  or  thx  I^cb  (S  209*)— Review- 
Disposition  ON  Reversino  Jddohsnt. 

Under  Code  1906,  fl  90,  requirins  the  cir^ 
cuit  court  on  reversing  a  justice's  juoEment  to 
render  such  judgment  as  should  have  been  en- 
tered, on  certiorari  the  drcuit  court  should  re- 
verse a  judgment  against  a  garnishee  and  dia- 
disige  him,  where  be  filed  an  uncontested  an- 
swer bdow  denying  liability. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  S  209.*] 

3.  Justices  of  ihb  Pkaci  (f  200*)— Oamo- 
HABi  — Answer  of  aABnisnrai- Tdcb  job 

Contest. 

Under  Code  1906,  |  2353,  requiring  cou- 
test  of  a  garnishee's  answer  at  tbe  term  when 
it  is  filed,  a  garnishee's  answer  filed  In  justice 
court  cannot  be  contested  in  the  circuit  court 
on  certiorari  to  review  a  judgment  against  the 
garnishee. 

tBA.  Note.— For  other  cases,  see  Justices  of 
tbe  Peace,  Cent  Dig- 1  776;  Dec  Dig.  S  200.*] 

4.  QABinSHMBHT  (|  144*)— ANSWER  —  SUIIT- 

CIENOT. 

A  garnishee's  answer,  denying  indebtedness 
and  admitting  receipt  of  invoices  for  collection, 
la  not  inst^dent  to  require  contest  as  admit- 
ting liability. 

[Ed.  Note.— For  other  cases,  see  Gamisbment 
Cent.  Dig.  |  270;  Dec.  Dig.  I  144.*] 

6.  Gabntshment  (f  144*)  — Answer- SuFH- 

CIENCT. 

A  garnishee's  answer  should  clearly  admit 
liability  before  being  held  at  variance  with  an 
eiqtrees  denial  therein. 

[Bd.  Note.— For  other  eaaea,  see  Gamisb- 
ment, Gent  Dic>  1  270;  Dec.  Dig.  |  144.*] 

Appeal  from  Circuit  Court,  Forrest  Gonn- 
ty ;  W.  H.  Cook,  Judge. 

Action  by  W.  W.  Hood  against  the  (^ude 
L.  Nabors  Lumber  Company,  and  the  Hat- 
tlesburg  Trust  &.  Banking  Company,  gar- 
nishee. From  a  judgment  of  the  circuit  coQrt 
dlsmlssiiiK  certiorari  to  revtew  a  Justice's 


Jndgmoit;  the  gamidiee  appeals.  Bevened 

and  remanded. 

On  March  3,  1906,  the  appellee  aned  oat  a 
writ  of  attachment  In  tbe  court  of  a  Justice 
of  the  peace  against  the  Claude  Nabors 
lAunbet  Company,  and  garnished  the  ai^pel- 
lant  banking  company,  making  the  vrrlt  re- 
turnable before  the  justice  of  the  peace  on 
March  16th.  On  the  return  day  the  appel- 
lant filed  its  answer,  denyiug  any  indebted- 
ness to  the  lumber  company,  bat  admitttng 
that  It  had  received  for  collection  certain 
invoices  against  certain  nonresidents,  but  tliat 
it  had  no  further  Interest  in  same  except 
for  the  purpose  of  collection.  In  the  mean- 
time the  defendant  Claude  I*  Nabors  Lumber 
Company  filed  a  traverse  to  the  grounds  of 
attachment  denying  liability  to  the  pialntifC. 
The  case  came  on  for  trial  on  March  23d, 
and  the  app^ee  (plaintiff  below),  although 
he  had  obtained  leave  to  file  a  contest  to  the 
answer,  failed  to  do  so.  The  court  rendered 
Judgment  for  the  plaintiff  below  against  the 
lumber  company,  and  adjudged  the  appel- 
lant indebted  to  the  appellee  in  the  sum  sued 
for,  and  awarded  execution  on  said  Jud^;- 
ment  Five  days  after  the  rendition  of  the 
Judgment  aK>ellant  was  advised  of  its  rendi- 
tion and  threatened  with  execution.  It  then 
petitioned  the  circuit  judge  for  a  writ  of  cer- 
tiorari, which  was  granted,  and  the  case 
brought  to  the  circuit  court  On  motion  of 
appellee  the  court  dismissed  the  certiorari, 
and  aM>ellant  appeals. 

B.  a  'Hall,  for  appellant  Carrie  ft  Ctix^ 
rie,  for  an>sUee. 

MAYEiS,  G.  J.  The  certiorari  should  not 
have  been  dismissed.  The  record  sent  up  by 
the  Justice  shows  that  there  should  liave 
been  no  judgment  entered  against  tbe  gar- 
nishee, as  there  was  an  answer  filed  at  the 
time  denying  Indebtedness.  There  vras  no 
contest  of  this  answer,  and  it  was  conclusive. 
This  being  the  case,  Instead  of  dismissing  the 
writ,  the  court  should  have  reversed  the 
Judgment  of  the  Justice  and  entered  a  Judg- 
ment in  the  clrcnlt  court  in  accordance  with 
the  requirements  of  section  90,  Code  of  1906, 
discharging  the  garnishee  from  any  liabililr. 
After  the  case  reached  the  circuit  court  it 
was  too  late  to  contest  the  garnishee's  an- 
swer, since  section  235S  of  the  Code  of  1906 
requires  that  the  contest  be  made,  if  at  all, 
"at  the  term  when  the  answer  Is  filed.**  The 
only  judgmeot  the  circuit  court  could  render, 
under  the  facts- of  this  case,  was  a  Judgment 
reversing  the  Justice  and  discharging  the 
gamisbee.  No  contest  could  be  made  in  the 
circuit  court  for  the  first  time.  WtUiams  t. 
Jones,  42  Miss.  270;  aord<nL  V.  Moore^  62 
Miss.  496;  Ice  Co.  v.  Oook  WSll,  71  Miss.  886. 
16  south.  259. 

But  it  Is  dalmed  on  the  part  of  appellees 
tluit  tbe  answer  of  the  garnishee  Aows  it 
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Had  Mme  ^t^ertar  in  lt>  powewion  whlcb 
belonged  to  the  debtw,  and  therefore  It  was 
not  neceeaary  to  enter  into  vay  contest,  eren 
ttaoni^  In  anotber  part  of  the  answer  It  had 
denied  tbls.  If  the  facta  sustained  appel- 
lee's contention,  diere  would  be  no  difflcnlty; 
bat  it  Is  awumt  that  appellant  never  in- 
traded  to  make  any  ench  admisaton.  The 
answer  may  not  be  as  dear  as  it  ought  to  be 
In  some  of  its  aspects;  bat  It  ia  certain  tbatlt 
denies  indebtedness,  and  what  this  is  the  case 
it  abonld  be  dear  tliat  there  is  an  admitted  Ila- 
tdlity  before  an  effect  should  be  given  to  an 
allcsed  admission  which  is  at  Tarianoe  with 
express  denial.  The  remedy  by  contest  is 
easy  and  arailaUe,  and  should  be  invoked  by 
the  attaching  creditor,  Instead  of  relying  on 
a  supposed  admission  at  variance  with  an  ex- 
press denial. 
Beversed  and  remanded. 


JONEJS  V.  STATE.     (No.  14.339.) 

{Supreme  Court  of  MisslsBippi.   Jane  20,  1010. 
Suggestion  of  EJrror  Overraled 
July  4,  mo.) 

1.  HOMZCIDl  (I  287*)— IhSAITITT— EVIDKNCK— 
SumCIBHGT. 

Evidence  in  a  murder  trial  Md  iDsnfficient 
to  reise  an  issne  of  accused's  insanity. 

[Ed.  Note.— For  other  cases,  see  Hooiiclde, 
Dec.  Dig.  I  237.*] 

2.  Criminal  Law  <§  696*)  —  SraxKiNO  Our 

E  VI DENCE— I NSAHITT. 

In  a  UMirder  trial,  it  was  error  to  exclude 
accused's  evidence  of  insanity  at  the  cloee  of 
all  the  evidence,  where  it  left  evidence  of  the 
state  on  that  issue.  Including  the  fact  that  de- 
cedent had  killed  tluee  otlier  men,  and  where 
there  was  not  enough  evidence  to  take  Uiat  issue 
ao  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dee.  Dig.  i  696.*] 

8.  CaniiKAL  Law  (|  928*)- Niw  Trial  — 

PBxniDiCE  or  Jtthob. 

Under  Const.  |  2&  guaranteeing  a  trial  (or 
crime  by  an  impartial  jury,  one  convicted  of 
murder  is  entitled  to  a  new  trial  on  showing 
that  one  of  the  jurors  prejudged  the  case,  was 
biased  against  him,  and  had  stated  that  ac- 
cused ought  to  be  convicted  on  general  prin- 
ciples, where  the  voir  dire  examination  did  not 
disclose  such  facts. 

[EU.  Note.— For  other  eases,  see  Criminal 
Law,  CenL  Dig.  H  222B-223T:  Dec.  Dig.  { 
923.*] 

4.  Chimin AL  Law       1166^*)  —  Appeal  — 

HaBHLESS  SlRBOB— PbSJUDICE  —  lUPARTIAL 
JUBT.  , 

Under  Const  |  26,  gnaranteeing  trial  for 
crime  by  an  impartial  jury,  a  cwviction  by  a 
jury  including  a  prejudiced  juror  will  be  re- 
versed, though  accused's  guilt  is  conclusively 
shown. 

[Ed.  ■  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  1166^.*] 

6,  CannNAL  Law  (1 1162*)— PBsnmioiAL  Eb- 
boi^Denial  or  Gokstitutionai,  Right. 
Violation  of  a  constitntional  tight  cannot 

be  harmless  error. 
[Ed.  Note.— For  otiier  cases,  see  Criminal 

Law.  Dec  Dig.  1 1162.*] 

SmiUi,  3^  dissenting. 


Appeal  from  drcnit  Court,  Bolivia  Coun- 
ty; J.  M.  Casbln,  Judge. 

Charlea  Jones  was  convlcfeed  murdw, 
and  he  aiveals.  Beversed  and  rananded. 

Henry,  Fox  &  Canizaro  and  Alex  T.  Scott, 
for  appellant  Earl  Brewer  and  Gea  Butl», 
Asst  Atty.  Gen.,  for  the  State. 

ANDERSON,  J.  The  appellant  was  tried 
and  convicted  of  murder,  and  sentenced  to 
the  penitentiary  for  life.  His  defense  was 
insanity.  On  that  question  much  testimony 
was  introduced,  both  on  the  part  of  defend- 
ant and  of  the  state^  At  the  conclusion  of 
the  testimony  the  court  was  moved  by  the 
state  to  exclude  all  the  evidence  of  insanity 
which  had  been  offered  by  the  defendant, 
which  motion  the  court  sustained,  leaving  in 
the  testimony  offered  on  behalf  of  the  state 
to  show  Insanity,  part  of  which  vp^s  the  fact 
that  he  had  killed  three  other  men  before 
killing  the  deceased.  This  action  of  the  court 
is  assigned  as  error.  Taking  the  testimony 
for  all  it  proves  and  tends  to  prove,  there 
was  not  sufficient  evidence  to  go  to  the  jury 
on  the  question  of  insanity.  It  did  not  tend 
to  show  insanity,  but,  on  the  contrary,  that 
appellant's  state  of  mind  at  the  time  of  the 
killing  was  caused  by  anger.  Had  the  court, 
therefore,  excluded  all  the  evidence  of  in- 
sanity offered  for  both  the  state  and  the  ap- 
pellant, there  would  have  been  no  error  in 
that  respect.  Falling  to  do  this,  there  was 
left  before  the  jury  the  fact  that  defendant 
had  killed  three  other  men  before  killing  the 
deceased.  It  is  hard  to  conceive  a  more 
damaging  error.  This  testimony,  ordinarily, 
would  have  been  clearly  Incompetent,  and 
was  admitted  here  on  the  issue  of  Insanity 
alone,  and  was  permitted  to  remain  before 
the  jury,  when  the  only  reason  for  Its  admis- 
sion had  ceased  to  exist 

Another  error  assigned  Is  that  the  conrt 
refused  to  grant  the  appellant  a  new  trial 
because  of  the  prejudice  and  bias  of  the 
juror  T.  B.  Johnson.  On  his  voir  dire  exam- 
ination the  court  held,  and  properly  so,  that 
Johnson  was  a  competent  juror.  However, 
on  the  motion  for  a  new  trial,  testimony  was 
introduced  to  show  his  Incompetency,  as  fol- 
lovra  (it  will  be  borne  In  mind  that  there  had 
been  a  previous  trial  of  this  case) : 

"J.  B.  Henderson,  white,  testified  on  mo- 
tion for  new  trial:  That  he  was  fn  the  gen- 
eral movantile  business  at  Bhdby,  and  knew 
T.  B.  Johnson ;  that  be  had  known  him  for 
five  or  six  years,  and  that  Johnson  had  work- 
ed fbr  him,  and  was  In  his  raoploy  last  Hay, 
Just  Bubsequmt  to  that  tlmtf ;  that  he  had 
heard  Johnson  express  an  oj^nion  in  regard 
to  Charlie  Jones*  case  *Tery  often,'  and  *lt 
was  commaited  on  a  good  many  times' ;  and 
that  Johnson  said  'it  would  be  hard  for  him 
to  get  out  of  the  case  wtthont  a  oonvlctitm. 
owing  to  his  former  way ;  he  had  known  him 
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a  long  time,  and  bis  former  record  connected 
with  tblB  case,  as  he  had  beard  It  talked 
about,  he  would  think  he  onght  to  be  convict- 
ed.* Witness  said  that  Johnson  said  he  had 
known  blm  [Charlie  Jpnes]  'quite  well  since 
he  was  a  young  maut  and  was  familiar  with 
his  past  record';  that  be  (Johnson)  connect- 
ed Jone^  past  record  wltb  this  case,  and  said, 
*On  both  together  It  will  be  hard  for  him  to 
get  oat  of  this  case ;  his  record  was  so  bad 
before  that.'  These  conversatlonB  with  John- 
son were  had  after  the  16th  day  of  May. 
Ou  croas-examlnatUm,  Hr.  Henderson  said 
that  they  vnm  simply  discnsBing  the  Jones 
case  after  it  had  be«i  tried  (meaning  the  first 
trial),  and  that,  taking  his  past  record,  he 
was  surprised  he  waant  convicted.  He  fnr^ 
ther  stated  that  Johnson  was  a  man  of  splen- 
did Integrity  and  veradty.  He  said  that 
Johnson's  statements  wwe  made  In  his  store; 
doesn't  remember  any  one  being  jffesent,  ac- 
cept on  one  occasion  a  negro. 

"U  W.  Gordon,  white,  on  motion  for  a  new 
trial,  tesUfled  that  he  lived  at  Shelby,  and 
that  his  occupation  was  a  plantation  mana- 
get  i  that  he  knew  T.  B.  Johnson  'last  May,' 
and  had  known  him  about  four  years;  that 
the  last  trial  of  Charlie  Jones  was  In  May; 
that  he  had  a  convnsatlon  with  Johnson 
relative  to  the  trial.  Q.  State  what  it  was, 
Mr.  Gordon.  A.  Right  after  the  trial,  along 
about  that  time,  there  was  a  discussion  over 
the  trial  and  everything,  and  Mr.  Johnson 
made  a  remark  that  they  ought  never  to 
have  turned  him  loote;  that  if  he  had  been 
one  of  the  furort  he  never  would  have  turn- 
ed  him  loote;  In  other  words,  that  he  would 
have  hung  him.  That  Is  the  words  Johnson 
used  Id  my  presence  In  front  of  McKee  & 
Henderson's  store.  Q.  That  was  after  the 
first  trial?  A.  That  was  after  the  trial  in 
the  spring  before  this  trial.  On  cross-exam- 
ination, he  said  he  couldn't  say  who  was 
present;  he  doesn't  thiulc  any  one  was;  'but 
I  have  heard  him  repeatedly,  several  times, 
make  the  same  assertion.'  Q,  And  he  said, 
if  be  had  been  ou  the  jury,  he  would  have 
convicted  him?  A.  Yes,  sir.  He  said  he  had 
also  known  Mr.  Johnson  about  four  years, 
and  that  he  was  a  man  of  honor  and  verac- 
ity. 

"J.  C  Lauderdale,  white,  testified  on  mo- 
tion for  new  trial :  Stated  that  be  had  lived 
at  Shelby,  knew  T.  B.  Johnson,  and  had  a 
conversation  with  him  after  the  first  trial  of 
Jones.  Q.  Did  you  have  any  ditcussions 
about  the  case?  A.  Yes,  sir ;  we  talked  about 
it  several  times.  Q.  State,  Mr.  Lauderdale, 
what  Johnson  said  to  you  with  regard  to  the 
case.  A.  He  just  stated  be  ought  to  have 
been  convicted.  He  didn't  see  bow  the  Jury 
ever  made  a  mistrial  of  it;  that  he  thought 
he  OQght  to  have  been  convicted  on  general 
prineiptet,  as  well  as  anything  ^se.  Q.  Did 
you  have  more  than  one  conversation  with 
him?  A.  We  talked  about  it  several  times; 
yes,  sir.  It  was  g«ierally  talked  ther&  Q. ; 


That  was  his  expression  to  you  on  several 
occasions?  A.  Yes,  sir.  On  crogs-examlns' 
tlon  witness  said  ttiat  tiiey  were  simply  dis- 
cussing the  Jones  case,  and  Johnson  told  him 
what  he  bad  heard  of  It,  and  from  what  he 
had  beard  be  wonld  convict  him ;  that  he  had 
known  Johnson  about  2S  years,  and  bad 
known  him  to  be  an  honorable  man  of  nn- 
qnestioned  veracity. 

"Andrew  Agnew,  white,  testlfled  on  motion 
for  new  trial,  that  he  was  one  of  the  iurors 
on  the  first  trial,  and  that  he  knew  T.  B. 
Johnson ;  that  he  bad  a  conversation  with  T. 
B.  Johnson  after  the  first  trial  of  this  case. 
He  says  ;  When  I  passed  the  store,  he  (John- 
son) asked  me  how  it  came  ofl^  and  I  told 
him  they  couldn't  agtee,  and  be  said,  'Why, 
be  ought  to  have  been  ccmvlcted  on  his  past 
record.'  Q.  He  knew  yon  wwe  a  Juror  in  the 
cose?  A.  Yes,  sir.  On  cross-examination 
witness  stated  that  he  didn't  remember  how 
long  after  the  trial  the  conversation  was 
had  with  Johnson,  but  a  very  short  time, 
possibly  the  same  evening ;.  that  It  was  in 
front  of  Mr.  Henderscu's  store,  and  several 
gentlemen  were  present.  Q.  You  were  one  of 
the  fellows  who  hong  the  Jury  and  prevented 
a  verdict  in  this  case  before?  A.  I  expect 
I  was ;  yes,  sir.  Q.  Who  was  present  at  the 
time  (at  the  time  Johnson  made  the  state- 
ment)? A.  Mr.  Boatright  was  standing  there. 
Q.  Who  else?  A.  Several  others;  I  didn't 
pay  any  att^tlon  to  than. 

"F.  G.  Boatwrlght,  whlte^  testified  on  mo- 
tion for  new  trial  that  he  lived  at  Shelby, 
knew  T.  B.  Johnson,  and  remembered  that 
the  first  trial  of  Charlie  Jones  took  place  In 
May  last,  and  that  he  had  heard  a  conversa- 
tion between  Mr.  Johnson  and  Mr.  Agnew 
[the  last-named  witness  on  motion  for  new 
trial],  who  was  a  former  Juror  In  this  case. 
Q.  State  when  that  was,  and  what  you  heard 
Mr.  Boatwrlght  say.  A.  I  don't*  remember 
exactly  the  date ;  but  a  few  days,  as  well  as  I 
remember  It,  after  Mr.  Agnew  came  along, 
and  was  talking  to  Mr.  T.  B.  Johnson  in 
front  of  Mr.  Henderson's  store,  and  be  said, 
'Well  you  all  played  the  devil,  Agnew,*  and 
Mr.  Agnew  said,  'How  is  that?'  Mr.  John- 
son said,  *¥ou  let  a  man  loose  that  ought  to 
have  been  convicted  long  ago  on  his  past  rec- 
ord.' Q.  Did  you  ever  have  any  other  conver- 
sation wltb  Mr.  Johnson?  A.  Yes,  sir;  I  did, 
afterwards.  Q.  What  did  he  say)  A.  He 
said  to  me  Individually— he  said,  'What  do 
you  think  about  that?'  That  was  when  they 
bung  the  jury  In  the  Jones  case.  I  remarlced 
to  Mr.  Johnson  that  I  Just  thought  -  Jones 
was  30  days  too  late  in  doing  what  h^  oogfat 
to  have  done,  and  Johnson  said,  'Well,  be 
ought  to  have  been  convicted  on  his  past 
record.'  On  cross-examination  he  said  that 
he  expressed  an  opinion  favorable  to  Jones, 
and  said  be  would  have  done  it  30  days  be- 
fore Jones  did.  Q.  And  Mr.  Johnson  said, 
from  what  be  bad  heard  of  it,  and  on  his 
general  reputation,  he  would  have  convicted 
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IditiT  A.  He  dldnt  wj  from  wliat  b*  had 
beard  of  it ;  be  s&id  he  would  have  convicted 
bim  on  his  past  record.  The  witness  farther 
stated  that  he  heard  the  conversation  be- 
tween Mr.  Agnew  and  Mr.  Johriiujn ;  that  they 
were  talking,  and  he  walked  up;  Ibat  be 
didn't  know  what  was  said  before  he  got  there^ 
and  heard  Mr.  Johnson  say,  'You  all  play^ 
ed  tbe  devil,  didn't  yonl*  to  Hr.  Agnew,  and 
Mr.  Agnew  said,  'How  is  that?  and  be  said* 
*Xou  let  a  .man  loose  that  ought  to  luve  beoi 
convicted  long  ago  on  bis  past  record.*  Q. 
What  did  Agnew  say?  A.  Agnew  said:  *WeU, 
be  wasn't  trying  J<mes  on  bis  past  record. 
We  were  trying  him  on  what  be  has  done 
now.'  The  witness  further  stated  that  he 
was  present  and  beard  tbe  facts  as  be  stated 
them ;  that  he  bad  known  Mr.  Johnson  since 
he  (witness)  was  a  little  boy;  and  that  he 
was  a  man  of  honesty  and  Integrity. 

"J.  S.  Martom,  witness,  testlfled  on  mo- 
tion tot  new  trial  that  he  lived  in  Shelby; 
that  be  knew  T.  B.  Johnson,  and  remember- 
ed when  Cibarlle  loam  was  tried  for  mur- 
der the  ILrst  time;  that  he  heard  Johnson 
discnasing  the  case  after  the  first  trial; 
that  there  was  a  big  crowd  standing  In  front 
of  Henderson's  stwe  discussing  it;  that 
Johnson  was  talking  'l"it  not  to  me,'  and 
I  heainl  bim  state  aereral  times  'that  he 
ought  to  have  been  convicted,  and  he  couldn't 
see  why  be  wasn't  convicted,  taking  his  past 
record  with  tills  caae  he  Is  being  tried  for 
now,*  On  crose-eramlnatloa  be  stated  that 
this  was  a  general  ctmvwsation  on  tbe 
street;  that  be  does  not  rememba  who  was 
present;  that  be  bad  known  Johnson  since 
1882;  that  he  Is  a  man  of  good  character 
and  unquestioned  veracity.  He  was  asked 
if  he  bad  ever  bem  convicted  of  anything, 
and  be  said  that  be  bad,  but  didnt  know 
what  it  was  be  was  conrictod  for,  and  no 
farther  inquiry  was  made  of  that  bcL" 

This  was  all  of  the  testimony  for  defend- 
ant on  motion  for  new  triaL  Tbe  state  In- 
troduced  five  witneasea,  itt<AndIng  the  juror 
Johnson,  on  motion  fw  a  new  trIaL  The 
others  than  Johnson  testified  they  had 
known  tiie  Juror  Johnson  for  a  nnmber  of 
years^  and  his  reputation  for  truth  and  ve- 
racity and  honest  and  fair  dealing  In  tbe 
ctHnmontty  was  good.  Jobnstm,  In  reqionse 
to  qawttons  as  to  what  expression  of  opin- 
loa  be  had  given  to  tbe  various  witnesses 
for  ttaa  appellant  on  the  motion  for  a  new 
trial,  testlfled:  "WeU,  I  don't  know.  I  spoke 
of  Charlie  (meaning  the  appellant)  In  the 
jfaat  as  b^g  nnfortunate,  and  If  It  was 
connected  with  this  case  it  waa  going  very 
bard  with  bim;  but  for  saying  that  I  would 
bang  him  K  I  was  on  the  jury,  that  never 
entered  my  mind,  sir." 

This  respmise  Is  no  sort  of  denial,  aa  a 
fair  coostmctlon  of  tbe  testimony  of  the 
witnesses  as  set  out  above.  We  cannot  sus- 
tain tills  verdict;  participated  In  by  this 
Jnror.  He  had  prajudged  the  case.  He  was 
biased.  1%  hod  complained  tiiat  the  appel- 


lant was  not  convicted  on  the  first  trlaL 
He  stated  be  outfbt  to  have  been  convicted 
on  general  principles,  etc.  Tbe  answers  of 
this  juror  on  his  voir  dire  fumished  counsel 
for  appellant  no  sort  of  reason  to  believe  he 
had  prejudged  the  case,  or  that  he  would 
do  anything  dse  as  a  Jnror  than  try  the  de- 
fendant on  tbe  facts  and  the  law*  uninflu- 
enced by  rumors  and  his  own  personal 
knowledge  of  defendant's  bad  record.  A  tri- 
al by  a  Jury,  participated  in  by  a  Juror  so 
fixed  in  his  opinion,  and  biased  and  preju- 
diced. Is  not  a  fair  and  Impartial  trial  un- 
der the  (institution  and  laws  of  tbls  state. 
Tbe  twenty-elxth  section  of  the  Constitution 
of  1880  guarantees  to  a  p«rson  charged  with 
crime  a  *'^eedy  and  public  trial  fry  an  Im- 
parttal  furp  of  tbe  county  whore  tbe  of- 
fense was  committed,"  and  legislation  en- 
croaching upon  the  quallfieatbHis  of  jurors  • 
to  such  an  extent  as  to  endanger  this  impar- 
tiality would  infringe  tbls  constttutlonal 
privilege.  Logan  v.  State,  50  Hiss.  269.  And 
snrdy  the  courts  have  as  llttie  power  ta  that 
respect  as  tbe  Legislature. 

Sbepprle  v.  State,  78  Miss.  740,  81  South. 
416,  is  directiy  in  point  There  the  Juror 
had  qnallfled  on  his  voir  jdlre;  but  it  was 
shown  on  tbe  motion  for  a  new  trial  that 
he  had  been  told  by  a  vrltnesa  the  facts  of 
tbe  bomldde,  and  had  stated  to  three  wit- 
nesses tiiat  defendant  ought  to  be  bung,  and 
the  court  held  that  a  trial  before  such  a 
jury  Infringed  defendant's  constitutional 
right  to  a  fair  and  Impartial  Jmy.  The  de- 
fttidant  la  mtitied  to  sodi  a  jury,  however 
guilty  he  may  be;  and  no  other  tribunal  has 
tbe  power  to  determine  guilt  If  there  has 
not  been  a  trial  "by  an  impartial  jury,"  this 
court  must  revise,  even  tbon^  the  evidence 
so  overwhelmingly  shows  the  defendant's 
guilt  that  such  a  jury  could  not  have  honest- 
ly reached  any  other  conclnslon.  To  bold 
otherwise  would  amount  to  this  court  de- 
termining guUt,  which  It  has  not  the  power 
to  do,  and  which  rests  alone  with  a  constl- 
tntional  jury.  The  trial  court  had  not  the 
power  to  direct  a  verdict  of  gntlty,  nor  baa 
this  court  any  greater  power  In  that  respect 
The  exercise  of  such  pow«  by  trial  judges, 
and  by  this  court  would  evidence  the  end 
In  this  state  of  the  constitutional  guaranty 
of  trial  by  "an  Impartial  jury."  There  is 
no  such  thing  in  our  law  as  "harmless  er- 
ror," when  tbe  Constitution  is  violated  In 
the  commlsalon  of  such  error. 

Reversed  and  remanded. 

SMITH,  J.  (dlssentlngK  I  am  unable  to 
agree  with  my  Brethren  In  the  reveraal  of 
tbe  judgment  entered  In  the  court  below,  for 
tbe  reason  that  apjMUant  was  not  prejudiced 
by  either  of  tbe  errors  which  my  Bretiiren 
say  were  committed  In  the  oonrt  btfow.  Hla 
only  defense  was  insanity.  If  sane^  be  was 
guilty  of  murder.  When  this  defose  tail- 
ed, and  the  court  excluded  It  fr<mi  tbe  Jury's 
consideration,  there  was  only  one  verdict 
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which  the  iurj  conld  render,  or,  to  be  more 
accurate,  which  It  had  the  right  to  rvDAer. 
and  that  was  a  verdict  of  guUtr.  If  there 
had  bem  any  erldrace  befwe  the  Jvry  at 
all  from  which  under  the  law  it  could  haTe 
reached  a  verdict,  other  than  one  of  guilty, 
a  dlfferrait  case  would  be  presented,  and  the 
errors,  if  In  tect  auch  they  were  (as  to  whlcb 
I  express  no  opinion),  might  thai  bKn  been 
prejudicial. 


WILBURN  v.  COLOflERO.    (No.  14,569.) 
(Supreme  Oonrt  of  BiiBsissippi.   Jane  20, 1910.) 

1.  BBPLBTIIV  (I  101*)— JODQUBHT— NBCBSSITT 

FOR  AscBKrAinNa  Talub  or  Pbopebtt. 
A  defaalt  JodnueDt  for  plaintiff  In  replevin, 
without  ascertainlne  tiie  vslne  «t  the  property 
by  writ  of  inquiry,  a  improper. 

[EVl  Note.— For  other  cases,  see  Beplevin, 
Cent.  Dig.  I  889;  Dec.  Dig.  |  101.*] 

2.  Bkpletih  (8  72*>— Vai,ub  of  Pbopebtt— 
Pbiua  Faoib  Bvidxhcb. 

Under  the  express  terms  of  Code  1906,  fi 
4221,  a  levyine  officer's  valnation  is  prima 
facie  evidence  of  the  vain*  of  property  replevied. 

[Ekl.  Note.— For  other  eases,  see  Replevin, 
Cent  Dig.  |f  282-2&5;  Dec.  Dig.  S  72.*] 

A^>eal  from  Clrcnlt  Court,  Monroe  Oomi- 
1y;  Jno.  H.  Mitchell,  Jndge. 

Replevin  by  George  P.  Cologero  agalQSt 
H.  B.  Wilbam.  From  a  ]uds?nent  of  the 
circuit  court  for  plalntUT  on  his  appeal  from 
a  Justice's  Jndgmrait  for  defendant,  defend- 
ant appeals.  Beversed  and  remanded. 

The  appellee  instftnted  replevin  proceed- 
ings In  a  Justice  of  the  peace's  court  against 
appellant,  Wllbnm;  bis  afBdavlt  averrhig 
that  "one  bay  mule  col^  about  7  months 
old  and  of  the  vahie  of  is  wrongfully 
detained.  Process  was  served  on  Wllbum 
by  the  constable,  and  his  writ  returned  ex- 
ecuted by  taking  Into  possession  one  bay 
mule  colt  about  7  months  old,  valued  by 
the  constoble  at  $46.  WUburn  bonded  the 
colt;  his  bond  being  fixed  at  $17a  On  the 
trial  the  Justice  of  the  peace  entered  Judg- 
ment fOr  Tnlbum.  There  was  an  appeal  to 
the  circuit  court,  and  appellee  appeared  and 
secured  Judgment  by  default  (WUbum  not 
i^pearlng),  and  the  court  entered  Judgm«it 
by  default,  awarding  the  colt  to  appellee,  the 
judgment  reciting  that  appellee  was  entitled 
to  the  possession  of  the  colt,  or  "the  valne 
of  said  mule  colt,  which  Is  f  TO,"  and  awards 
Judgment  for  this  amount  in  case  of  failure 
of  Wllbum  to  deliver  possession  of  ttie  colt. 

The  sherlfr  was  proceeding  to  levy  an  ex* 
ecutlon  for  this  amount,  when  a  snpOTsedeas 
bond  was  gtven  and  an  aK>eal  taken  to  the 
8uprenw  Court;  the  principal  contoitlMi  on 
appeal  being  that  the  judgment  was  errone- 
ously rendered  without  ascortaining  the  true 
value  of  the  property  replevied,  and  that  the 


ascertainment  should  have  been  made  by 
writ  of  Inquiry. 

LeftwlCh  &  Tubb,  fn  appellant  I*.  P. 
Haley,  for  appellea 

WHITETCBU),  C  The  Judgment  by  de- 
fault was  erroneously  rradered  without  the 
ascertainment  by  a  writ  of  inquiry  of  the 
value  of  the  mule.  The  ofllc^s  valuation 
was  prima  fade  evidence  of  the  value  of  the 
property,  and  his  estimate  vras  $45,  and  yet 
the  judi^nent  by  default  is  for  $7S.  See  sec- 
tion 4221  of  the  Code  of  1906. 

PER  CURIAM.  The  above  opinion  is 
adopted  as  the  opinion  of  the  court;  and 
for  the  reasons  therein  stated,  the  Judgment 
is  reversed,  and  the  cause  remanded. 


TAZOO  &  V.  T.  R.  CO.  v.  ADAM&  (No. 

13,703.) 

(Supreme  Conrt  of  MiasissippL  Jane  20,  1910:) 

Railboads  a  113*)— Fbnciho  Right  op  Wat 

— Injubiks  to  Ssipfbb. 

A  railway  compAny  is  not  liable  to  a  ship- 
per for  damage  to  his  shipping  fadlities  caused 
by  fencing  a  right  of  way,  preventing  direct 
loading  and  unloading  between  cars  and  wag- 
ons, where  ample  freight  depot  facilidea  are  re- 
tained; Code  1906.  {  486S.  authoritiag  the  rail- 
road commission  to  require  sufficient  platfona, 
etc.,  facilities,  being  inapplicable. 

[Eld.  Note.— For  other  cases,  see  Railroads. 
Dec.  Dig.  S  113.*] 

Appeal  from  Clrcnlt  Court,  Coahoma  Coun- 
ty ;  Sam  a  Cook,  Judge. 

Action  by  J.  R.  Adams  against  the  Yazoo 
&  Mississippi  Valley  Railroad  Cocnpany. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Rewaed  and  dismissed. 

There  Is  a  Btattoo  on  the  line  of  an>el- 
lanfs  ndlroad  called  Claremont,  adjacent  to 
which  appose  owns  a  large  tract  of  farming 
land,  and  near  said  statl<m  he  has  baUt  a  gbi 
and  a '  store.  A  aide  tratik  ran  along  the 
right  of  way  next  to  the  gfn  and  store  of  ap- 
pellee, and  it  was  the  custom  at  apptilee,  In 
ehij^g  and  receiving  freii^t,  to  load  and 
unload  same  direct  from  the  wagons  to  the 
cars  and  from  the  cars  to  the  wagons,  with- 
out having  to  load  and  onload  opoa  the 
platfbrm  ot  the  frel^t  de|)ot  and  then  Into 
the  cars,  and  vice  versa,  from  the  cars  to  the 
platform  and  then  into  tiie  wagons.  A  double 
handling  <tf  Oie  frei^t  was  avcdded  by  the 
method  pursued  by  the  t^^left  The  appel- 
lant nn  a  ftaioe  along  its  rli^t  of  way,  so 
that  fMs^t  conld  not  be  loaded  and  unload- 
ed direct  f3  and  from  cars  on  ttie  side  track, 
but  must  be  handled  over  Hw  ffelght  plat- 
form.  This  fence  also  Inclosed  a  cotton  seed 
house,  wected  1^  Oie  aniellee  im  a  part  trf 
the  appdUanVs  rli^t  of  way  leased  for  the 
pnrpose,  and  Into  wbldi  cotton  seed  booght 
by  him  were  unloaded  from  wagons,  thence 
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tnm  tiitt  ned  honM  into  the  can.  Hm  tmen 
pEVrented  acceu.to  the  seed  honae  and  to  the 
Bald  track  and  can  thereon,  so  that  wagons 
could  not  load  and  unload  from  can  along 
the  ride  track,  and  could  not  unload  Into  the 
seed  house  of  Che  aivellee,  and  so  that  the 
facflitieB  for  delivering  the  seed  from  the 
appellee's  gin  Into  the  wagons  jraa  ohstmcted. 
The  appellee  bron^t  salt,  alleging  that  the 
value  of  his  property  had  bem  greatly  re- 
duced because  of  the  loss  of  sudi  fatdlitles. 
From  a  rerdict  of  t3tG0(^  the  railroad  com- 
pany appeals. 

iS&yea  &  tiongstreet,  tta  appelant  J.  W. 
Cutrer,  for  appelleei 

UAYES,  O.  J.  A  earful  consideration  of 
this  case  falls  to  convince  us  that  appellee 
has  any  right  to  recover  damage  against  the 
railroad  company  for  the  things  complained 
of  in  the  rea>rd.  Let  it  be  noticed  hue  that 
Claremont  Is  Just  a. station;  it  la  not  a  mu- 
nicipality. 

Our  view  is  that  tbe  railroad  company  has 
not  exceeded  Its  Just  rights  in  dealing  with 
its  own  property,  and  has  violated  no  law 
of  tbe  stat^  nor  infringed  upon  any  lawful 
right  of  aK>ellee,  or  failed  in  any  puUlc  duty 
which  it  owed  blm  of  which  thO'law  can  take 
cognizance.  It  Is  quite  true  that  under  aec- 
tioQ  4S54,  Code  of  1906,  when  a  railroad  com- 
pany, has  once  established  its  depot  at  a  sta- 
tion. It  cannot  abolish  or  disuse  same,  ex- 
cept by  tbe  consent  of  the  commission.  But 
tbe  facts  show  that  this  company  has  not  at- 
tempted to  abolish  the  depot  at  daremont,  or 
to  disuse  It.  Tbe  only  thing  whldi  It  has  done 
is  to  fence  its  right  of  way  north  of  this  depot, 
along  which  .there  were  certain  side  tracks 
formerly  accessible  to  persons  loading  or  un- 
loading cars  at  this  station,  but  which  now, 
on  account  of  this  fence,  cannot  be  made 
available  for  this  purpose.  It  is  shown,  how- 
ever, that  the  railroad  company  has  not  dis- 
missed its  depot  facilities  in  any  way,  but 
has  kept  them  open  and  still  maintains  tbem. 
It  may  be  that  tbe  appellee  has  sustained 
damage  on  account  of  tbe  fencing  of  this 
right  fyt  way  and  making  those  side  tracks 
Inaccessible  to  him;  but.  If  this  be  true.  It 
la  a  damage  for  which  he  has  no  recourse 
against  the  railroad  company,  since  the  rail- 
road company  has  only  made  lawfal  use  of 
Its  own  property  In  a  way  violative  of  no  law. 
We  know  of  no  statute  which  prohibits  a 
railroad  company  from  fencing  its  side  tracks, 
provided  It  leaves  ample  depot  fiicUltlee  at  Its 
station. 

It  is  claimed  by  the  railroad  company  that 
this  fencing  waa  done  for  its  own  protection. 
Whether  this  be  true  or  not,  they  had  the 
right  to  run  the  fence  as  they  did  and  in- 
close the  side  tracks  within  same.  Section 
4866  of  the  Code  has  no  apidleatlon  to  the 
controversy  in  this  case. 

The  case  Is  rarwsed  and  dismissed. 
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<Now  14,606.) 
(Supreme  Court  of  Uisslsrip]^  June  27, 1010.) 

1.  MniflCIPAI.   OOBPOa^TIONB   (I  62I*>— Db- 

ncTzva  Stber— AonoH  son  Isjubiks— No- 
TicB  or  DKnoT-<^DiiiaiT  Q&BB— Qmenon 

FOB  JUBT. 

Plaintiff's  kaowledge  at  tbe  defective  cond)- 
tioo  of  a  street  did  not  neecoiarilr  preclude  his 
recovery  for  an  injury  received  therefrom,  as  it 
was  then  a  qaeatlon  for  the  jnry  as  to  wheth- 
er, when  usiug  the  street,  he  exennsed  ordinary 
diligence  commensurate  with  snch  knowledge. 

(Ed.  Mote. — For  other  cases,  see  Municipal 
^l^zatioBa,  Oent  Dig.  |  17SS;  Dee.  Dig.  1 

2.  MumciPAL  OoBPOUTioin  0  821^— De- 
FKcrivB  STBaxi— Qdcshon  ita  Jubt— -Evi- 
dence. 

In  a  suit  for  injuries  sustained  1^  reason 
of  a  detective  street,  although  plaintiff  bad 

knowledge  of  such  defect,  his  testimony  that  he 
was  in  the  exercise  of  proper  care  at  tbe  time 
of  the  Injury  was  sufficient  to  carry  the  case 
to  the  inrj. 

[Ed.  Note.— For  other  cases,  see  Municipal 
gri^tioas,  Cent.  Dig.  |  1735;  Dec  Dig.  I 

A[^>eal  from  Circuit  Court,  Bimpaon  Coon- 
ty;  R.  I*  Bullard,  Judge. 

Action  by  J.  S.  Blrdsong  against  tbe  Town 
of  M^enhaU.  Judgment  for  defendant, 
and  plaintiff  anneals.  Bereraed  and  re- 
manded. 

The  appellant  brought  suit  against  the 
town  of  Mendenball  for  Injuries  received  by 
him  from  falling  or  being  thrown  by  a  de- 
fective sidewalk;  the  accident  occurring  on 
a  dark,  rainy  night  In  his  testimony  he 
admits  that  he  knew  of  the  defect  in  the 
walk,  having  seen  It  a  number  of  times  be- 
fore, but  that  In  attonptlng  to  use  the  said 
walk  he  was  careful  and  prndeat,  and  that 
his  heel  caught  In  a  hole  In  the  walk  and 
tripped  him,  and  he  fell  and  sustained  the 
Injuries  complained  of.  There  was  a  p^ 
emptory  Instruction  for  the  town,  and  this 
appeal  is  prosecuted. 

E.  L.  Dent  and  Plovers,  Fletcher  ft  Whit- 
field, for  appellant  J.  F.  ft  A.  M.  Edwards, 
for  appdlee. 

MATES.  0.  J.  It  Is  true  that  Blrdsong 
testifies  that  he  has  been  a  resldoit  of  the 
tovrn  of  Mendttihall  tor  tluee  yeara  or 
more,  and  that  before  going  upon  the  street 
In  question  he  knew  of  its  dangerous  condi- 
tion at  the  point  where  he  sustained  the  In- 
jury; but  tSxiB  was  not  sufficient  to  pre- 
clude a  recovery  against  the  town  for  the  In- 
jury sustained.  Of  eonrse,  tils  knowledge  of 
the  condition  of  tbe  street  was  a  factor  In 
the  case  for  the  consideration  of  the  jury  in 
determining  whethw  or  not,  In  view  of  this 
knowledge,  he  was  exercising  the  ordinary 
prudence  at  the  time  Interpretated  In  the 
llg^t  of  his  knowledge.  Citteois  of  a  town 
ara  not  prohlUted  from  tte  use  ct  a  street 
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or  aldevfak  ^  fbB  men  fact  that  the  au- 
thorities have  allowed  It  to  get  Into  a  de- 
fective condition,  even  when  they  know  the 
street  la  defective;  but  they  maj  ctmtlnue 
to  nee  the  street  unless  Its  defect  oonslats 
In  Bnch  bad  state  of  repair  as  makes  the 
very  use  of  the  street,  with  the  knowledge, 
however  great  the  care  exerdsed,  attendant 
with  great  danger. 

This  Is  not  a  case  where  there  cthonld  have 
been  a  peremptory  instmctlon  for  the  de- 
fendant; but  it  should  have  gone  to  the  jn- 
ry.  It  was  not  shown  that  the  condition  of 
the  street,  of  whldi  Blrdsong  had  knowl* 
edge,  made  the  dan^  In  Its  nse  so  im- 
minent and  threatening  that  a  prudent  man, 
knowing  of  its  existence,  would  not  assume 
the  risk  of  walking  on  the  street  when  ex- 
erdslng  ordinary  care.  Blrdsong  testifies 
that  he  vraa  in  the  exercise  of  proper  care 
at  the  time  he  rectived  the  injury,  and  this 
testimony,  nnder  the  foots,  necesrarlly  car- 
ried the  case  to  the  Jury.  a%e  Question  la. 
not  whether  Blrdsong  used  the  street  know- 
ing Its  condition,  but  whether  or  not,  know- 
ing Its  condition,  he  exercised  the  proper 
care  to  protect  himself  trom  harm  by  its  use. 

Beversed  and  rwnanded. 


McCEARLEY  v.  STATE.   (No.  14,628.) 
(Supreme  Court  of  MissiBBippi.   July  4^  1010.) 

1.  Indictment  and  iNroauATion  (|  75*)— 
FoEM  AND  Requisites— OuissioNB. 

Ad  indictment  for  burglary,  alleging  that 
defendant,  "In  said  county,  on  the  7  th  day  of 
March,  A.  D.  1910,  the  storehouse  of  A.  then 
and  there  unlawfully,  willfully,  and  feloDloualy, 
and  burglariously  break  and  enter  with  feloni- 
ous Intent,"  etc,  was  fatally  defective  for  omis- 
sion of  the  word  "did"  before  the  words  "then 
and  there."  ■ 

[Ed.  Note.'— For  other  cases,  see  Indictment 
and^  Information.  Cent  Dig.  |  204 ;  Dec.  Dig. 

2.  Cbikinai.  Law  (§  945*)  — New  TbxaL-t 

Nkwlt  Dibcovebeo  Evidence. 

Where  defendant'a  conviction  was  based 
wholly  on  the  testimony  of  an  accomplice  and 
Belf-confessed  thief,  and  the  case  on  the  facts 
was  doubtful.  It  was  error  to  deny  a  new  trial 
for  newly  discovered  evidence,  supported  by  an 
ample  showing. 

[Ed.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent.  Dig.  {  2320;  Dec.  Dig.  {  945.*] 

Appeal  from  Circuit  Court,  Pike  County; 
Id.  H.  'Wilkinson,  Judge. 

Seab  McCearley  was  convicted  of  burglary, 
and  he  appeals.  Reversed  and  remanded. 

The  Indictment  charges  that  ai^cUant  *'lu 
said  county,  <ui  the  7th  day  of  March,  A.  D. 
1810,  the  sttMrehouse  of  A.  then  and  there  un- 
lawfully, willfully,  and  fdonloualy,  and  bmv 
glarlonsly  break  and  «iter  vrlth  fdonious 
Intent"  It  is  contended  that  the  indictment 
is  fatally  defective,  because  the  word  "did" 
does  not  appear  before  the  words  "then  and 
ttiere."   It  is  also  contended  that  a  new  trial 
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staottld  have  been  granted  because  of  newly 
discovered  evidence. 

Cassedy  &  Butler,  for  appellant.  Carl 
Fox,  Asst.  Atty.  Gen.,  for  the  State. 

WHITFIELD,  C.  The  court  manifestly 
erred  In  not  sustaining  the  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence. The  conviction  was  based  solely 
upon  the  testimony  of  an  accomplice  and 
self-confessed  thief,  and  the  case  on  Its 
facts  is  a  very  doubtful  one.  In  this  close 
case  the  defendant  made  a  perfectly  ample 
case  on  his  showing  for  a  new  trial,  based 
on  the  newly  discovered  evidence. 

Another  fatal  error  is  that  ui^^  in  the 
assignment  that  the  indictment  charged  no 
oflFense  plainly  and  precisely,  as  It  ought  to 
do  in  ordtt*  to  Inform  the  appellant  of  the 
nature  and  cause  of  the  accusation  against 
him,  because  of  the  omission  of  the  word 
"did."  This  precise  point  has  been  twice 
adjudged  In  this  state  on  full  consideration 
In  the  cases  of  Oook  v.  State,  72  Miss.  517, 
17  South.  22S.  and  Hall  v.  State,  44  South. 
810.  In  the  Oook  Case,  tbe  question  was 
elaborately  gone  Into,  and  tbe  opinion  is  sup- 
ported by  many  citatloos  from  other  states. 
We  are  constrahied,  under  tbe  authorities 
of  these  two  cases,  to  hold  this  assignment 
well  taken. 

PER  CURIAM.  The  above  opinion  Is 
adopted  as  the  opinion  of  tbe  court;  and 
for  the  reasons  therein  stated,  tbe  judftment 
of  the  court  bdow  Is  reversed,  tbe  indict- 
ment quashed,  and  the  prisoner  will  be  held 
to  answer  such  proper  Indictment  as  the 
grand  Jury  may  prefer  against  him. 


A.  H.  GEORGE  CO.  v.  PIGFORD  et  al. 
(No.  14,407.) 
(Supreme  Court  of  Mississippi.   June  27,  1010.) 

Receivers  (§  158*)— Pbiobitt  of  Claims— 
Unsecubed  Debts  Incubbed  befobb  Re- 
okivebshif. 

A  claim  for  feed  delivered  to  a  corporation 
before  it  was  placed  In  the  hands  of  a  receiver 
ia  not  entitled  to  preference  over  other  unse- 
cured claims  on  the  ground  that  the  feed  was 
for  animals  used  by  the  coiporation  ia  its 
business  and  that  the  was  neeessazy  tat  tbe 
animals. 

[Ed.  Note.— For  other  eases,  see  R«>ceivers. 
Cent.  Dig.  |fi  301-^ ;  Dec.  Dig.  |  15S.*J 

Appeal  from  Cbancery  Court,  Lamar  Coun- 
ty; T.  A.  Wood,  CSianoellor. 

Petition  by  the  A.  H.  George  Company 
gainst  W.  W.  Plgford  and  anotber,  receiv- 
ers of  tbe  J.  O.  Pearsim  Lumber  Oompany, 
to  have  a  claim  declared  a  prefeired  claim 
and  for  an  oder  directing  tbe  leoelTns  to 
pay  the  claim  In  full.  EVom  a  decree  die* 
missing  the  petition,  petitKmer  appeaisi  Af- 
firmed. 
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The  Inmber  company  was  placed  In  the 
hands  of  recelTera  on  January  SO,  1906,  and 
prior  thereto,  between  October  SO,  1007,  and 
tbe  date  of  the  appointment  of  receivers,  pe- 
titioners had  sold  and  delivered  to  the  com- 
pany feed  stuff,  which  w&s  for  the  oxen  used 
by  the  company  In  hauling  logs,  which  were 
manufactured  into  lumber,  the  proceeds  of 
which  were  receiTed  by  the  company  within 
four  months  of  tbe  time  it  went  Into  the 
hands  of  the  receivers;  a  part  of  the  lumber 
still  being  tn  the  hands  of  the  receivera. 
Hie  receivers  sold  the  oxen  for  a  sum  of 
money  more  than  sufficient  to  cover  the 
claim  of  the  petitioners.  It  was  sought  to 
establish  a  priority  because  of  the  fact  that 
the  Insolvent  lumber  company  received  the 
benefit  of  the  services  of  tibe  oxen,  and  that 
it  was  necessary  that  th^  should  be  fM  In 
order  that  they  should  be  of  service,  and  to 
keep  them  alive,  and  that  their  claim  should 
be  allowed  In  fall  for  the  same  reason  as  the 
claims  of  laborers  for  services  rendered. 

Geo.  B.  KevUle  and  Bnsldn  &  Wilbonm,  for 
appellant  John  C  Street  and  Fxank  Johns- 
ton,  for  appellees. 

ANDERSON.  J.  Until  the  decision  of  the 
cases  of  Drenu^  &  Co.  v.  Mercantile  Trust 
&  Deposit  Co..  115  Ala.  582,  23  South.  164. 
89  L.  R.  A.  028,  67  Am.  St  Rep.  72,  and  Le 
Hote  V.  Boyet.  85  Miss.  636,  8S  South.  1, 
the  doctrine  of  Fosdlck  v.  Schall,  00  U.  S. 
235.  25  !>.  Ed.  339^  had  been  oonflned  1^  tbe 
coarts  of  tbis  country  exclusively  to  re- 
ceiverships of  Insolvent  railroad  corpora- 
tions. In  the  Drennen  Case  the  Alabama 
court  extended  the  doctrine  to  claims  of  la- 
borers against  Insolvent  private  corporations 
In  the  hands  of  receivers,  and  was  followed 
by  this  court  In  the  Le  Hote  Case,  in  which 
the  claims  givai.  preference  were  those  of 
laborers  in  and  abont  the  sawmitl  plant,  a 
private  corporation  In  the  hands  of  a  re- 
ceiver, for  ttaelr  services  performed  wlthlo 
the  period  of  font  months  before  the  re- 
ceivership, and  which  were  necessary  to  con- 
tinue the  business  and  preserve  the  property 
of  the  corporation.  This  court  placed  the  al- 
lowance of  such  claims  as  preferences  on 
the  second  ground  stated  by  the  Supreme 
Court  of  Alabama  in  the  Drennen  Case,  As 
follows:  "Second,  that  whether,  strictly 
speaking,  fnere  has  been  any  diversion  of 
gross  earnings  from  the  emptoyfis,  directly 
or  indirectly,  to  the  bondholders,  or  not.  the 
operatives  and  laborers  have  performed  serv- 
ices and  labor  In  the  improvement  and  bet- 
terment of  the  mortgaged  property,  so  that 
«ucb  labor  and  servicea  have  Inured  direct- 
ly to  tbe  benefit  of  tbe  bondholders,  in  the 
enhancement  of  the  value  of  their  security, 
and  hence  of  their  bonds,  they  thereby  se- 
curing. In  addition  to  tbe  property  embraced 
In  their  mortgages,  the  value  of  the  services 
of  the  company's  operatives  and  labome. 


which  value  belongs  to  such  operatives  and 
laborers,  and  would  have  been  paid  to  them, 
it  Is  to  be  assumed,  by  the  corporation,  out 
of  Its  gross  earnings,  but  for  the  interven- 
tion of  the  bondholders,  and  the  appointment 
at  their  Instance  of  the  receiver." 

We  decline  to  extend  the  doctrine  beyond 
the  claims  of  laborers,  the  wage  class,  who 
are  fovored  by  law,  and  Justly  so,  as  Illus- 
trated by  our  statutes  giving  tbe  laborer  a 
Hen  on  crops  produced  by  blm,  and  provid- 
ing there  shall  be  no  exemption  from  lia- 
bility to  Judgment  for  labor  performed,  and 
also  by  tbe  common  law,  which  gives  labor- 
ers who  receive  chatt^s  for  repair,  at  the  re- 
quest of  the  owner,  the  right  to  ret;filn  sime 
as  security  for  their  debt  10  Am.  &  Eng. 
Encyc.  of  Law  (2d  EM)  8.  There  la  no  dif- 
ficulty In  applying  the  doctrine  tn  question 
to  the  claims  of  laborers;  while,  on  the  oth- 
er hand,  great  Injustice  and  Inequality  would 
result  in  Its  application  to  any  other  <4ass  of 
claims.  To  Illustrate:  In  4he  instant  case, 
the  appellants  are  merchants  seeklDg  a  pref- 
erence for  feed  stuff  furnished  this  snwmill 
corporation  with  which  to  feed  Its  oxen,  to 
enable  them  to  haul  logs  to  the  mill  to  be 
sawed  Into  Inmber,  which  lumber  was  on 
hand  at  the  time  of  tbe  appointment  of  tbe 
receiver.  Why  shduld  such  a  claim  be  pre- 
ferred over  that  of  any  other  unsecured 
creditor?  Why  over  the  claim  of  another 
merchant  who  furnished  the  comptiny  cloth- 
ing and  food  for  the  laborers  in  its  employ, 
who  cut  the  trees  and  drove  the  oxen  back 
and  forth  In  hauling  logs  to  the  mill?  Why 
over  tbe  claim  of  a  bank  which  loaned  tbe 
concern  mon^  with  which  to  buy  materials 
to  go  Into  the  betterment  of  tbe  plant  or 
with  which  to  buy  timber  to  be  sawed  Into 
lumber?  Or  any  other  Indebtedness  Incur- 
red, which  directly  or  indirectly  contributed 
to  keeping  tbe  plant  a  going  concern,  and  to 
continue  or  increase  the  Income  therefrom? 
We  can  conceive  of  no  indebtedness  neces- 
sarily incurred  about  the  business  which 
would  not  contribute  to  that  end. 

Affirmed. 


GULF  &  O.  RY.  GO.  v.  FBROUSON-Mc- 
KIXNBY  DRY  GOODS  CO.  <No.  14.32a)  . 

(Supreme  Court  of  Mississippi.   Jane  27.  1010. 
Suggestion  of  Krror  Overmled  Jaly 
4,  1010.) 

1.  Carriebs  (I  132*)— AcnoK— Loss  of  Goods 

BT  Fire— NEOLIOENCB— BUBDEIT  OF  PbOOF. 

In  a  suit  against  a  railroad  company  for 
loss  of  goods  by  fire  in  Its  depot,  held,  that  the 
burden  of  proof  was  on  the  plaintiff  to  show 
that  defendant  was  guil^  of  n^Ugence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  578 ;  Dec.  Dig.  1 182.*] 

2.  Cabb]eb8  (1 114*)  —  CABBuax  or  Goods  — 
Tbbuinatioh  or  Ijuibxutt— Rxasohabu 
Time  fob  Rkuoval  or  Goods  bt  Con- 

SIONEE. 

The  reasonable  time  after  notiee  that  must 
be  allowed  by  a  railroad  company  for  a  con- 
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■Iniw  to  remore  lilv  foods  from  ItB  depot  ap- 
pueB  to  every  one  alike,  regardlem  of  the  coq- 
aignee's  distance  from  tbe  depoL 

[Ed.  Note— For  other  coses,'  aee  Carriers, 
Cent  Dig.  §|  306,  609 ;  Dec  Dig.  i  114.*] 

8.  Cabbibbs  (J  H4»)  —  Cabhiagb  of  goods  — 

LlABILTtT  AS  IRBDBBB  —  TEBUIRATION  Or 
XjIABII.ITT— TUCE  FOB  REUOVAI.  OF  GOODS  BT 
GONSIONEE. 

The  liability  of  a  carrier  aa  tbe  insurer 
of  i^oods  contiDuea  after  their  arrival  at  their 
destinatloa,  until  notice  to  the  consignee  and  un- 
til be  has  had  a  reasonable  time  in  which  to  re- 
move them. 

[Ed.  Note. — For  other  cases,  see  GanierB, 
Cent  Die  {S  608,  609 ;  Dec  Dig.  |  U4.*] 

4.  Oaxbikbs  (I  114*)— Oabbuqb  or  Goods— 

TBRUINATION  of  LlABILITr  AS  InsnBSB  — 

Goods 'AT  DEsniTATZOR  —  Txbici  of  Goit- 

■TBACT. 

The  liability  of  a  carrier  as  Insurer  of  goods 
after  their  arrival  at  their  destination,  antil  no- 
tice to  the  consignee  and  until  he  has  had  a  rea- 
sonable time  in  which  to  remove  them,  may  rea- 
sonably be  said  to  be  wiUiin  the  tenna  of  the 
contract  of  carriage. 

[Ed.  Note.— For  other  caae%  Me  Carriers, 
Gent  Dig.  ii  60S,  600;  DeoDU;.  1  U4.*J 

6.  Gabribbs  (f  136*)— Loss  of  ob  Irjubt  to 

Goods— Question  for  Jubt  —  Rbasokabut 
TncE  for  Reuoval  of  Goods  from  Depot. 
What  is  a  reasonable  time  (or  the  consignee 
to  remove  Us  goods  from  a  carrier's  d^t  is  a 
question  for  the-jury.  with  reference  to  one  re- 
siding in  the  vicinity  of  8U(A  depot 

(Ed.  Note. — For  other  cases,  see  Carriera, 
Cent  Dig.  I  696;  Dec.  Dig.  f  186.*] 

Appeal  from  Circuit  Court,  Pontotoc  Coun- 
ty; J.  H.  Mitchell,  Judge. 

Action  by  the  Fergoson-McKInney  Dry 
Goods  Company  against  the  Gulf  &  Chicago 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Revened  and  re- 
manded. 

The  appellee  sold  certain  goods  to  Pblllips 
&  Murff,'  merchants,  at  Reids,  Bflss.,  20  miles 
from  Pontotoc,  and  delivered  the  goods  to  tbe 
carrier  for  transportation,  and  they  were 
transported  to  Pontotoc,  Mlas.,  a  statlou  on 
appellant's  rallwETf  where  PblUips  &  Mnrff 
received  their  fr^ht  They  arrived  at  Pon- 
totoc about  February  I2tli,  and  on  the  night 
of  Febmary  14th  the  depot  and  warehouse 
were  destn^ed  by  fire,  and  the  goods  In 
qaestlon  totally  destroyed.  There  Is  no  evl- 
doice  as  to  the  origin  of  the  fire,  and  no 
proof  ot  any  negligence  on  the  part  of  tbe 
railroad  ccanpany.  There  la  a  conflict  In  Uie 
testimony  as  to  whether  or  not  Phlllliis  A. 
Mnrff  were  notlfled  of  the  arrival  of  the 
tnlf^bt;  the  agent  testifying  that  notice 
bad  been  sent  to  the  amstgnees^  whieb  th^ 
denied  recdvlng.  Appellee  broi^ht  salt 
against  the  railroad  company  fbr  the  value 
of  the  goods,  and  from  Judgment  In  its  favor 
this  appeal  is  prosecuted. 

Flowers,  Fletcher  &  Whitfield,  for  appel- 
lant, dte  the  following  autborltleB:  Colum- 
bus &  W.  Ry.  Co.  V.  Ludden,  80  Ala.  612,  7 
South.  471;  Hatdilnion's  Oarrlers,  |  877; 


RallroaA  Oo^  v.  Wood,  08  Ala.  172,  4l'  Am. 
R^  746;  Railroad  Co.  v.  Oden,  80  Ala.  41; 
Moses  V.  Railroad  Oo..  82  N.  H.  623^  64  Am. 
Dec.  381. 

Mltdiell  A  Roberson.  for  appellee. 

MAYES,  G.  J.  Ont  of  the  many  conten- 
tlona  made  by  appeUaot,  we  find  only  two 
that  we  deem  necessary  to  notice.  There  la 
proof  In  this  record  only  that  appellee's  goods 
were  destroyed  by  being  burned  while  in 
ai^llant's  depot  There  Is  not  the  slightest 
proof  that  this  Are  was  the  result  of  any 
negligence  <m  the  part  of  the  agents  of 
appellant  Notwithstanding  this,  the  court 
instructed  the  jury  "that,  If  they  should  be- 
lieve from  the  evidence  that  the  loss  of  the 
goods  occurred  because  of  the  n^ligence 
of  defoidant,  then  they  will  find  for  plain- 
tiff, even  though  they  ouy  think  the  lia- 
bility of  the  railroad  company  had  ceased 
as  a  common  carrier."  This  Instruction 
sought  to  hold  the  ai^tellanta  liable  as  ware- 
housemen, In  the  face  of  the  fact  that  they 
had  fully  accounted  for  the  failure  to  turn 
over  the  goods,  within  the  rule  laid  down 
In  the  case  of  Y.  &  M.  V.  R.  R.  Co.  v. 
Hughes,  47  South.  6S2.  In  the  above  case  it 
was  held  that  "In  an  action  against  a  ware- 
houseman for  the  value  of  the  goods  destroy- 
ed In  a  fire  which  burned  the  warehouse,  the 
burden  Is  on  'the  bailor.  In  the  absence  of 
proof  as  to  the  circumstances  of  the  fire,  to 
show  that  It  resulted  from  tbe  bailee's  neg- 
ligence." The  court  also  said ;  "We  Inti- 
mate nothing  as  to  the  quantity  of  proof 
as  to  Diligence  which  will  sufilce  to  war- 
rant the  submission  of  this  case  to  tbe  Jury, 
or  which  will  call  for  an  explanation  by 
defendant"  The  facta  of  this  case  now  on 
trial  bring  It  within  the  rule  announced 
above.  . 

The  conrt  further  erred  In  giving  the 
fourth  Instruction  asked  for  by  appdlee. 
This  Instruction  told  tbe  jury  that  a^^lee 
should  have  a  reasonable  time  to  remove  the 
goods  from  the  depot,  and  in  determining 
what  was  a  reasonable  time  the  Jury  might 
"take  into  consideration  the  distance  Phil- 
lips &  Murff  would  have  to  come  after  the 
goods."  The  liability  of  a  railroad  company 
as  cOTnmon  carrier  Is  widely  different  from 
Its  liability  as  a  warehouseman  after  the 
goods  have  reached  their  destination.  Tbe 
liability  in  each  case  Is  the  same  as  to  all 
persons,  no  matter  how  near  or  remote  the 
consignee  may  be  to  the  place  of  delivery. 
If  a  party  have  his  place  of  business  distant 
from  the  depot  of  the  railroad,  he  cannot,  by 
reason  of  this  fact,  force  upon  the  railroad 
a  greater  liability  In  the  handling  of  his 
goods  than  would  be  incurred  by  the  rail- 
road In  handling  goods  for  one  In  close  prox- 
Imld^.  The  liability  of  tbe  carrier  as  Insnrer 
of  tbe  goods  continues  after  arrival  of  tbe 
goods  at  their  destination  until  notice  to  tbe 
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coiulgnee  and  nntll  the  consignee  lias  bad 
a  reasonable  time  In  vhlch  tO  remove  lilB 
goods.  AU  these  things  may  reasonably  be 
said  to  be  within  the  terms  of  the  contract 
of  carriage.  But  the  rule  to  not  varied  In 
any  .way  by  any  question  as  to  how  far,  or 
bow  near,  tbe  consignee  may  reside  from  the 
place  to  which  he  bad  his  goods  consigned. 
What  is  a  reasonable  time  for  tbe  con- 
signee to  remove  tbe  goods  is  necessarily 
a  question  of  fact,  and  must  be  largely  left 
to  the  jury;  but  it  Is  to  be  determined 
with  reference  to  what  would  be  a  reasonable 
time  as  applied  to  one  residing  in  the  vldnity 
of  the  place  of  detlvery.  For  authorities  we 
refer  to  appellant's  brief,  and  to  the  notes 
under  6  Ency.  Law  (2d  Ed.)  9.  26%  par.  (c). 
Berersed  tnd  remanded. 


PHBNIX  INS.  CO.  v.  BILLIARD  et  al. 

(Snpieme  Court  of  florida,  Division  A.  Ma; 
27, 1910.  BeheAing  Denied  Jnne  17,  1910.) 

(8vllah*$  T>v  «Ae  Court.) 

1.  INSUBANCE  (I  143*)— IKSUBANCB  POLICY. 

Where  by  inadvertence  or  otherwise  a 
policy  of  fire  insarance  is  issued  contrary  to  tbe 
InteotioD  of  the  parties  thereto,  a  court  of  equi- 
ty may  in  a  proper  case  reform  the  policy  so 
aa  to  make  It  express  the  real  agreement  and  in- 
tention of  the  parties,  and  as  so  refonned  to  en* 
force  the  policy  in  cider  to  do  complete  jostice 
in  the  conttoversy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §{  285-272 ;  Dec  Dig.  |  143.*1 

2.  RKFOBUATIOn  OT  iHSTEVlIXNTt  2^ — 
BlQUT  TO  BKUEV. 

The  right  to  the  lefoimation  of  an  instro- 
ment  is  not  atisolute,  bat  depends  on  an  equi- 
table flhowing. 

[Ed.  Note.— For  other  cases,  see  Befonnation 
of  InstmmentB.  Cent.  Dig.  i  2;  Dec  Dig.  i  2.*] 

S.  iNSDBAncE  (g  282*)— "Soui  aitd  nircoN- 

DiTiONAL  Ownership." 

The  interest  of  a  purchaser  of  property, 
which  he  has  anqualifiealy  agreed  to  buy,  and 
whi<^  the  former  owner  has  absolutely  con- 
tracted to  sell  to  him  upon- definite  terms,  is  the 
"sole  and  nnconditi<mal  ownership,"  witliin  the 
true  meaning  of  the  ordinary  dause  uBpn  that 
subject  In  insurance  polides,  because  oie  ven- 
dor may  compel  the  vendee  to  pay  for  the  prop- 
erty and  to  suffer  any  loss  that  occurs. 

[Ed.  Note — For  other  cases,  see  Insunuice, 
Cent.  Dig.  |  602;   Dec.  Dig.  S  282.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  8,  pp.  7801,  7802.] 

4.  INBUBAMCB  (SI  110,  282*)— SOLE  AND  UN- 
CONDmOKAI.  OWNEBSHIP  —  WAOEB  POU- 
0IE8. 

The  just  and  reasonable  purpose  of  insur- 
ance policies  in  requiring  the  insured  to  have 
the  "onconditional  and  sole  ownership"  of  the 
property  Insured  is  to  give  protection  to  only 
those  upon  whom  tbe  loss  insured  against 
would  inevitably  fall  but  for  the  insurance,  aod 
to  avoid  taking  riaks  for  those  whose  lack  of 
interest  or  whose  contingent  interest  in  the 
property  Insond  mMit  tend  to  encourage  care- 
hssness  or  vrangdwig  in  the  use  or  pnaem- 


tlon  of  the  nroperty.    Wager  poHdes  are  not 

approved  and  should  be  avoided. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  §S  165,  602;  Dec  Dig.  SS  119.  282.*] 

5.  Sales  (|  467*)— Condition  al  Sales. 

A  conditional  sale  of  personal  property  by 
which  the  vendee  takes  ikossessioa  of  uie  prop- 
erty with  an  unconditional  promise  to  pay  tor 
it,  bnt  tbe  vendor  retains  the  title  till  payment 
in  fuU  of  the  purchase  price  is  made,  confers 
upcn  tbe  vendor  tbe  absolute  rii^t  of  the 
purchase  price,  and  lmi>oses  upon  the  vendee  the 
unconditional  obligation  to  pay  the  purchase 
price,  and  also  casts  upon  the  vendee  all  the 
risks  of  loss  incident  to  the  full  and  complete 
ownership  of  the  property,  unless  otherwise 
specially  provided  by  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §S  1354-1362 ;  Dec.  Dig.  1  4e7.*3 

6.  INSTJBAHCE  (§  282*)— "UNOOHDITIORAL  AND 

Sole  Ownebbhip.'* 

To  be  "unconditional  and  sole,"  the  in-  ■ 
terest  or  "ownership"  of  the  insured  must  be 
comidetely  vested,  not  contingent  or  condition- 
al, nor  in  common  or  jointly  with  others,  but 
of  such  nature  that  the  insured  most  alone  sus- 
tain the  entire  loss  if  the  property  is  destroyed  ; 
and  this  is  so  whether  the  title  is  legal  or  e4^ 
ttitable. 

[Ed.  Note^For  other  cases,  see  Insniaace, 
Cent.  Dig.  I  602;  Dec.  Dig.  J  282.*I 

7.  iNStTBANCE  (I  282*>— "UMCONOmORAI.  AND 

Sole  iOwNEBSHiP.''  ^  .  ^    ■,•     .  *v 

By  fair  construction  and  intendment  the 
"anconditi(»ial  and  sole  ownership"  of  prop- 
erty for  the  purposes  of  insurance  is  m  those 
upon  whom  the  loss  insured  agamst  would 
certaihly  fall,  not  as  a  matter  of  mere  ccm- 
tract  obligation,  but  as  the  result  of  real  bona 
fide  rights  in  the  property  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Ceut.  Dig.  j  602 ;  Dec.  Dig.  I  282.*! 

8.  IHBUBAWCE  iM  143*)— IKSDBAHCB  POLICT. 

Where  the  Insured  and  the  insurer  agree 
that  a  policy  of  Insurance  shall  be  issued  to  pro- 
tect the  insured  "according  to  th^r  respective 
interests,"  and  the  policy  is  not  so  issued,  it 
may  be  reformed  so  as  to  show  the  real  inter- 
est of  the  parties  in  all  the  property  insured, 
and  as  reformed  the  policy  may  bo  enforced. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  2(k>-2(2:  Dec  Dig.  S  143. *j 

Appeal  from  CSrcDtt  Court,  Bt  Ludfi  Coun- 
ty; M.  S.  Jones,- Jndge. 

Bill  by  Charlotte  BllUazd  aid  othas 
against  the  Phenlx  Inanrance  Company. 
From  an  order  overruling  a  demurrer  to  tbe 
bill,  defendant  appeals.  Affirmed  and  re- 
manded with  leave  to  amend. 

Geo.  M.  Bobbins,  for  appellant  F.  L. 
Hemmings  and  Joiin  E.  Harttidge,  for  ap- 
pellees. 

WUITFIELD,  C  J.  Tlhls  appeal  ia  from 
an  order  overruling  a  demurrer  to  a  bill  In 
e^Luity  brought  to  reform  and  enfmoe  a  flie 
Insttrance  policy. 

Tbe  amended  bill  of  complaint  In  sub- 
stance alleges  that  G^iarlotte  Hllliard  was 
the  owner  of  a  certain  building  used  as  a 
sawmill,  and  also  a  BtoOc  of  lumber  as  her 
separate  atathtory  property;  that  she  agreed 
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to  porchue  from  tbe  Halaby  OomponT  cer- 
tain Bawmill  mat4iinery;  tb&t  In  parsuance 
of  such  agreement  she  took,  possesatou  of  tbe 
machlu«7  and  placed  It  In  said  building; 
that  she  paid  91D0.90  In  cash  on  the  pun^se 
and  ^ve  four  notes  for  the  balance;  that 
by  agreement  between  Charlotte  Hiltlard  and 
the  Malsbr  Company  tbe  title  to  said  ma- 
chinery was  reserved  In  the  Ualsby  Com- 
pany nntU  folly  paid  for;  that  the  agree- 
ments were  made  by  (%arlotte  UUliurd  tor 
the  benefit  of  her  separate  statutory  proper- 
ty; that  Charlotte  HUllard  agreed  to  keep 
said  machinery  Insured  for  the  benefit  of  tAie 
Malsby  Company,  and  she  became  the  agent 
of  the  Malsby  Company  for  that  purpose; 
that  she  made  application  to  the  agent  of 
the  Phenlx  Insurance  Company  for  a  policy 
of  Insurance  to  protect  her  and  the  Malsby 
Company  against  loss  by  fire  of  sold  build- 
ing, lumber,  and  machinery;  that  she  Inform- 
ed said  agent  that  she  owned  the  building 
and  lumber,  and  was  buying  tbe  machinery 
from  tbe  Malsby  Company;  that  It  was  not 
paid  for,  and  the  title  to  the  machinery 
would  remain  In  the  Malsby  Company  until 
fully  paid  for;  tbat  thou^  the  agent  was 
fully  advised  of  the  facts  he  by  inadvert- 
ence, accident,  or  mistake  issued  the  policy 
to  Charlotte  Hllliard  alone  and  omitted  the 
name  of  the  Malsby  Company  as  the  owner 
of  the  said  engine,  boiler,  and  sawmill  ma- 
chinery; "and  also  tbe  fact  that  the  insur- 
ance on  Bald  boUer  and  engine  and  sawmill 
machinery  was  for  the  benefit  of  the  said 
Malsby  Company;"  that  tbe  premium  was 
paid;  tbat  she  received  the  policy  from  the 
agent  believing  it  to  have  been  properly  pre- 
pared and  written  in  accordance  with  tbe  in- 
structions; that  it  was,  the  will,  intention, 
and  understanding  of  both  Charlotte  Hilliard 
and  the  agent  to  enter  into  a  contract  that 
would  protect  the  Interests  of  both  Charlotte 
Hllliard  and  the  Malsby  Company  "accord- 
ing to  tbelr  respective  Interests;"  tbat  the 
Malsby  Company  was  not  informed  of  the 
nristake  until  afto'  the  property  was  destroy- 
ed by  fire;  tbat  the  property  was  burned 
without  the  fault  of  complainants  and  tbe 
defendant,  and  the  policy  haa  not  been  paid. 
Tbe  prayer  is  that  the  policy  be  reformed  in 
accordance  with  the  alleged  Intention  of  the 
parties  and  enforced  as  such,  for  attorney's 
fees,  and  for  general  relief. 

Tbe  notes  for  the  balance  of  the  purchase 
money  for  tbe  macblnery  provide  that:  "It 
is  a  part  of  the  contract  of  sale  that  the 
title  shall  not  pass  from  Malsby  Company 
until  all  of  said  notes  are  paid;  and  if  the 
amount  of  this  note,  with  Interest,  Is  not  paid 
at  maturity,  or  in  case  of  tbe  rmioval  of 
said  machinery  from  tbe  county  of  8L  l/ucle, 
or  if  tbe  said  machinery  shall  pot  be  proper- 
ly cared  for,  then  the  said  Malsby  Company 
may  declare  all  our  notes  at  once  due  and 
payable,  and  take  possession  of  said  machln- 
«y,  sell,  or  dispose  of  the  same  privately  oi 


pnttll^,  at  tin  dIacretloB  of  Malsby  Com- 
pany w  their  aoQioriMd  ag«it,  and  after 
paymoit  of  th^  debts  and  all  costs,  Inidud- 
ing  connsel  fees,  pay  over  the  remainder,  if 
any,  to  me.  The  jmrchaaw  from  tliem  to 
rective  a  good  and  irrevocaUe  title  agfibist 
me  to  tbe  machinery,  withoot  offset  of  any 
kind.  And  further,  we,  makers  and  indors- 
en,  hembr  gnarantee  Malsby  Company 
against  any  dama^  or  lorn  to  said  machin- 
ery by  fire  or  other  cause,  and  we  shall  in 
no  event  be  entitled  to  a  rescission  of  the 
contract  or  to  an  abatamott  in  the  price  tor 
any  cause,  and  also  agree  to  keep  tbe  same 
Insured  for  at  least  one-batf  the  purchase  mon- 
ey for  tbe  benefit  of  Malsby  Company."  The 
notes  are  signed  only  by  "Cbartotte  Hilliard." 

Tbe  grounds  of  tbe  demurrer  are  that  the 
bill  of  complaint  states  no  equity,  and  that 
the  allegations  show  tiie  Malsby  Company 
did  not  own  or  bave  a  Um  upon  the  proper- 
ty, and  tbe  policy  vaa  pn^ierly  issued,  and 
the  remedy  at  law  Is  adequate. 

Wh«re  by  Inadvertence  tft  otherwise  a  pol- 
icy ot  fire  insurance  Is  issued  contrary  to 
the  Intention  of  the  parties  thereto,  a  court 
of  equity  may  In  a  proper  case  reform  the 
policy  so  as  to  make  it  express  the  real 
agreement  and  intention  of  the  parties,  and 
as  so  reformed  to  'enforce  the  policy  in  order 
to  do  complete  Justice  in  the  cmitrover^. 
Taylor  v.  Glens  Falls  Ins.  Co.,  44  Fla.  273, 
32  South.  887.  See,  also,  Home  v.  J.  a 
Turner  Cypress  Lumber  Co.,  55  Fla.  690,  45 
South.  1018;  19  Cyc.  652,  655;  11  IiK?y.  PL 
&  Ft.  378.  The  right  to  tbe  reformatlOD  of 
an  instrument  Is  not  absolute,  but  depends 
on  an  equitable  showing.   34  Cyc.  907. 

In  this  case  the  policy  expressly  provides 
that  it  shall  be  void  unless  otherwise  In- 
dorsed on  the  policy  "If  the  interest  of  the 
Insured  be  other  than  unconditional  and  sole 
ownership."  An  allegation  of  the  biU  of 
complaint  is  t^at  Charlotte  Hilliard  request- 
ed the  agent  of  the  insurance  company  "to 
write  a  policy  on  said  described  property  to 
protect  herself  and  the  said  Malsby  Company 
against  loss  by  fire,"  and  that  through  inad- 
vertence, eccldrat,  or  mistake  the  agent  omit- 
ted the  name  of  the  Malsby  Company  as  the 
owner  of  the  machinery.  Tlie  prayer  is 
tbat  t^e  policy  be  so  corrected  or  reformed 
as  to  show  the  Malsby  Company  to  be  the 
owners  of  tbe  machinery,  and  the  donurrer 
to  the  bill  of  complaint  states  that  as  matter 
of  law  tbe  Malsby  CcMupany  was  not  tlie 
owner  of  the  macUnery. 

Where  a  purchaser  of  personal  property 
takes  possession  of  It,  but  tiie  title  semalns 
In  the  vendor  till  the  purchase  price  is  paid 
In  full,  the  vendee  in  possession  has  an  In- 
surable interest  in  the  property,  evoi  thougb 
he  has  not  fully  paid  for  it  Beed  v.  Wil- 
liamsburg aty  Fire  Ins.  Co.,  74  Me.  S37. 
But  under  the  terms  of  the  policy  the  insur- 
ed must  have  the  '^unconditional  and  sole 
ownership"  of  the  pn^erty.  The  interest  ot 
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a  pordiuar  of  pnvflrtar,  vhldi  he  bu  nxf 
qmUifledly  agreed  to  buy,  and  wUch  tbe  tor- 
mat  owner  baa  abstdnte^  omitracted  to  sell 
to  him  ap(m  d^nite  term^  la  tiie  "sole  and 
oncondltloiial  ownerrtitp"  within  the  trtfe 
meaning  of  the  wdinary  t^auee  upon  that 
subject  In  loBnrance  poUclea,  becavae  the 
feoOoe  mar  cxanpA  the  vendee  to  pay  for 
tiie  prc^ierty  and  to  Buffer  any  Iobb  that  oo 
cure.  Insurance  Oo.  of  North  America  t. 
Erlckaon.  CO  Fla.  419^  8»  South.  4»&,  2  L. 
a  A.  (N.  SL)  S12,  Ul  Am.  Bt  Rep.  m-, 
Phenlx  Ins.  Co.  of  Brooklyn,  N.  T.  t.  Kerr, 
129  Fed.  T28.«4aC.A.251be6L.B.A.  SOS; 
Buniaey  t.  Phmlx  Ina.  Cow  (C  C.)  1  Fed. 
306;  8  Words  &  Phrases,  TIM;  2  Oool^  on 
Insurance  1375;  Blcbardsai  Insurance  (3d 
Ed.)  886. 

AHwUees  contffiid  that  this  rule  does  not 
apply  to  personal  property,  and  cite  2  Ctem- 
mts  on  Fire  Insurance  170^  The  rule  there 
announced  has  some  siqipwt  in  cited  esses 
where  the  voidor  reserred  ttie  right  to  retake 
iMBsesBlon  and  ownership  of  the  propor^. 
The  facte  In  this  case  are  not  of  Uiat  diar* 
acter. 

^nie  Just  and  reasonable  purpose  of  insure 
ance  policies  In  requiring  the  Insured  to  have 
the  **uncondltlonal  and  sole  ownership"  of 
the  property  insured  is  to  give  protection  to 
only  those  upon  whom  the  loss  insnred 
against  would  Inevitably  fall  bat  for  the  In* 
surance,  and  to  avoid  taking  risks  for  those 
whose  lack  of  interest  or  whose  contingent 
Interest  in  the  property  insured  might  tend 
to  encourage  carelessness  or  wroi^dolng  In 
the  use  or  preservation  of  the  propwty. 
Wager  policies  are  not  approved  and  shonld 
be  avoided. 

A  conditional  sale  of  personal  property  by 
which  the  vendee  takes  possession  of  the 
property  with  an  unconditional  promise  to 
pay  for  it,  but  tlie  vendor  retains  tbe  title 
till  payment  in  full  of  the  purcliase  price 
is  made,  confers  upon  the  vendor  the  abeo- 
.  lute,  right  of  the  purchase  price,  and  impos' 
es  upon  the  vendee  the  unconditional  obli- 
gation to  pay  the  purchase  price,  and  also 
casts  up<m  the  vendee  all  the  risks  of  loss 
incident  to  the  full  and  complete  ownership 
of  the  property,  unless  otdierwlse  specially 
provided  by  contract,  6  Am.  &  Eng,  Ency. 
lAw  (2d  EU.)  455. 

TO  be  *nmc<mditional  and  sole,"  tbe  Inter- 
est or  "ownership"  of  the  insured  must  be 
completely  vested,  not  contingent  or  condi- 
tional, nor  in  common  or  Jointly  with  others, 
but  of  such  nature  that  the  Insnred  must 
alone  sustain  the  entire  loss  if  the  .pr(q)erty 
is  destroyed;  and  this  Is  so  vrhether  the 
title  Is  l^al  or  equltabl&  Hartford  Fire 
Ins.  Oo.  V.  Keating.  f»  Md.  130,  38  AtL  29, 
63  Am.  St  Rep.  489. 

By  fair  construction  and  intendment  tbe 
"nncondltional  and  sole  ownership'*  of  prop- 


erty fbr  tbe  pnipoaes  cS  Insnrance  la  In  thosa 
upon  whom  the  loss  insnred  against  would 
certainly  fbll,  not  u  a  matter  of  mere  cm- 
tract  obll0itl«i,  bnt  as  the  result  of  real 
bona  fide  rl^^  In  the  ^xopetty  Insnred. 

nie  contract  <a  sale  In  this  case  expressly 
reserved  tbe  title  In  tbe  vendor  till  all  the 
goods  were  paid  for,  with  a  provision  that 
apon  certain  defaults  and  contingencies  tbe 
vendor  mlgbt  take  possession  of  the  pri^wr- 
ty,  not  for  the  purpose  ot  resuming  the  own- 
ership iHC  it,  but  to  sell  it  to  make  ttie  pur- 
chase price  out  of  it  The  vendors  were 
guaranteed  against  uof  loss  damage  to 
the  proptfty  by  fire  or  otbw  cause;  and  as 
an  express  stipulation  the  vendee  was  in  no 
event  aitltled  to  a  readssloi  of  the  contract 
to  en  abatemmit  In  the  price  for  any 
cause.  These  agreements  eqwessly  fixed  the 
rights  of  t^e  vendee,  and  tbe  agreement  to 
keep  the  proper^  Insured  for  the  benefit  of 
tixe  vendor  was  only  an  additional  security 
for  the  purchase  price,  and  did  not  affect  the 
vendee's  interest  or  risks  in  the  property. 

While  the  vendor,  the  Malsby  Company, 
did  not  have  the  "unconditional  and  sole 
ownersb^"  of  the  machinery  -when  the  pol- 
icy vas  issued,  such  vendor  reserved  the 
title  for  tbe  puritose  of  securing  the  pur- 
chase price,  end  consequently  bad  an  insur- 
able interest  in  the  machinery.  19  Cyc.  588; 
13  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  ISl.  The 
prayer  for  relief  for  tbe  Malsby  Ompany  Is 
on  the  ground  that  it  Is  "the  owner  of  said 
•  •  •  maohinery";  but  it  is  alleged  that 
it  was  mutually  intended  to  enter  Into  a  con- 
tract that  would  protect  the  interests  of  the 
Insured  "according  to  their  respective  inter- 
ests." Under  this  auction,  admitted  by  tbe 
demurrer,  the  real  interest  of  the  parties  in 
ail  the  property  insured  may  be  shown,  and 
appropriate  reli^  may  be  granted  under  the 
general  prayer.  16  Cyc.  224;  18  Enc  PI.  & 
Pr.  867. 

The  order  ai^iealed  from  is  atUrmed,  and 
the  cause  is  remanded,  with  leave  to  amend 
if  so  desired. 

SHACKLEVOBiD  and  COCKRELL,  33^ 
concur. 

TAYLOR,  HOOKER,  and  PABKHIU^ 
JJ.^  concur  In  the  oplnlw. 


JETNA  CNS.  CO.  v.  HOLMBS  et  al. 
(Snpreme  Court  of  Florida.  ,  June  11,  1916.) 

(avnahut  Jtp  t1i0  Court.) 

1.  lNsua4nci  (9  506*)— Fibb  Iksdsancb— Au- 
THOBirrr  or  aqent— Waiver  or  Paoors  or 

Loss. 

A  local  agent  of  a  fire  insurance  company, 
who  baa  autbcmty  to  laaue  policies  for  the  com- 
pany and  to  collect  prunlunu  therefor,  also  ha« 
antborfty  to  waive  required  proofs  of  loss,  by 
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repudiatiar  on  behalf  of  tfae  company,  after  8 
loss,  all  liability  on  such  polity,  either  in  writ- 
ing, or  hj  parol,  or  by  matter  in  paiB. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  }{  1374-1377;  Dec  Dig.  {  656.*] 

2.  PBINdPAL  AKD  AOENT  ({  99*)— IdABILITT 
»B  ACTS  or  AOENT. 

Tfae  acta  of  an  agent,  performed  within  the 
Bcopfl  ot  his  real  or  apparent  authority,  are 
binding  upon  his  principal.  The  public  have  a 
right  to  rely  upon  an  agent's  apparent  author- 
ity, and  are  not  bound  to  inquire  ai  to  tail  q;ie- 
clal  power,  unless  the  circumstances  are  such  as 
to  put  them  upon  inquiir. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  SS  254-2ttl ;  Dec.  Dig.  §  99.*] 

In  Banc.  Appeal  from  Circuit  Court,  Su- 
wannee County ;  B.  H.  Palmer,  Judge. 

Action  bj  James  Holmes  and  another 
against  the  ^tna  Insurance  Company.  Judg- 
meat  for  plalntUb,  and  defendant  brings  er- 
ror. Affirmed. 

Cockrell  &  CockreU,  for  plaintiff  In  error. 
Hardee  &  Butler,  for  defendants  In  error. 

TATIiOB.  J.  The  defendants  In  error,  as 
plaintiff  b^w,  sued  the  plaintiff  In  error 
In  the  circuit  court  of  Suwannee  county  on 
a  policy  of  Are  Insurance,' and  recovered  Judg- 
ment, and  the  defendant,  the  inaurance  com- 
pany, brings  the  case  bwe  hj  writ  ot  enor. 

The  defendant  beaded  that  the  plalntlCTs 
bare  failed  to  furnish  the  notice  and  proof 
of  loss  within  the  time  limited  by  the  policy. 
To  these  pleas  the  K^lntUEs  bj  replication 
set  up  that  the  local  agent  of  the  company 
after  the  loss  had  waived  the  proofs  of  lom 
tfj  absolutely  dmylng  any  and  all  liaUllty 
by  the  d^endant  company  <hi  the  pcdicy  sned 
upon.  At  the  trial  the  court  gave  the  follow- 
ing diarge,  which  Is  assigned  as  fxtot: 

"If  you  believe  from  the  evidence  in  this 
ease  that  the  defendant  company,  through  its 
agent,  B.  W.  Helveston,  Issued  a  fire  Insur- 
ance policy  to  the  plalntifl  in  this  case,  and 
that  th^  received  a  premium  for  that  policy 
from  Uie  plaintiff,  and  tliat  during  the  life 
of  that  policy  the  house  was  burned  down 
and  totally  destnved.  and  it  you  believe 
from  Uie  evidence  In  this  case  that  the  plain- 
tiff sought  to  recover  his  loss  from  the  agent 
that  issued  the  policy,  to  wit,  B.  W.  Helvee- 
ton,  and  that  the  defendant,  through  its 
agent,  B.  W.  Helveston,  repudiated  the  policy 
and  absolutely  denied  the  llaUllty  of  the  de- 
fendant for  that  loss,  or  words  amounting  to 
that  same  thing,  tbui  you  should  find  that 
the  conqtany  had  waived  the  requlronent  of 
this  proof,  because  the  law  Is  that,  where  a 
local  agent  of  ah  Insnranoe  company  has  au- 
thority to  r^resent  the  company  in  making 
contracts  of  insurance.  In  collecting  pre- 
miums and  in  signing  p<dicies,  he  also  has 
author!^  to  waive  proof  of  loM,  either  in 
writing  or  by  parol,  or  by  matters  in  pals, 
whidi  amounts  to  an  eBt(^»pel.  An  insurance 
company  cannot  make  Its  local  agent  a  me- 


dium ttinnigb  whldi  all  Ihe  benefits  at  a  poli- 
cy flow  from  the  Insured  to  It,  and  tlioi  doiy 
he  has  authority  to  r^oesent  It  wboi  the 
benefits  of  the  Insured  are  involved.  The 
acts  of  an  agent,  performed  within  the  scope 
of  Ills  real  or  apparut  authority,  are  bind- 
ing upon  his  prindpal.  The  pidiUc  hare  a 
right  to  rely  upon  an  agates  appat«it  an- 
tbority,  and  are  not  Imnnd  to  Inquire  u  to 
his  special  power,  unless  the  drcomstances 
are  sudi  ss  to  put  tiion  upon  Inquiry.  Tb» 
cotirt  charges  you  that  the  plaintiff  in  this 
case  is  not  called  rspm  to  Inqolre  as  to  Mr. 
Hdvesbm's  authority  to  waive  the  require- 
ments of  notification  in  wrlUng  of  the  loss 
he  sustained,  and  would  not  be  bound  by 
the  Uidk.  of  authority  upon  tlie  part  of  Hr. 
Helveston,  unless  he  had  been  put  upon  no- 
tice." 

Other  charges  of  similar  in^Knt  are  also 
assigned  as  error. 

That  there  was  no  error  In  these  charges 
is  fully  settled  liere  In  the  case  of  Indian 
Blver  State  Bank  v.  Hartford  Fire  Ina.  Cb.. 
46  Ula.  288,  85  South.  228.  See  Eagle  Eire 
Co.  Lewallen  &  Co.,  60  Fla.  216,  47  South. 
947. 

The  proofs  in  the  case^  although  conflict- 
ing, abundantly  sustain  ttie  vordlct  returned 
by  the  Jury.  Finding  no  error,  the  Jndpnent 
of  the  court  below  in  said  cause  Is  hweby 
affirmed,  at  the  costs  of  the  plaintiff  In  er- 
ror. 

■WBSTFtEhD,  G.  J.,  and  SHACKLEFOBD. 
HOCKEB,  and  PABKHILU  J^t  OODCnr. 

OOCKBEZJ4  J>»  abseuL 


BBOWK  et  «L  V.  FLORIDA  CHAnTAUQUA 

ASS'N  et  at 
(Supreme  Oimrt  ftf  Florida,  Divlslm  A.  June 
4, 1910.) 

• 

(apUabm  by  the  Court) 

1.  HioHWATB  (I  158*)  —  OBsrsDOTimr — Nui- 

SANCn. 

The  unlawful  obstruction  of  a  public  higb- 
Wl^  is  a  puUic  nuisance  that  may  be  redressed 
by  appropriate  jndlcial  proceedings  at  the  in- 
stance of  premier  governmental  authorities. 

[Ed.  Note.— For  other  cases,  sw  HialiwaTS, 
Cent  Dig.  |  417 ;  Dec  Dig.  |  163.»] 

2.  Action  (IIS*)— Pxbsons  Emnruo  id  Sua 
— PuBuo  WBonas. 

Id  order  to  secure  an  effident  administra- 
tion of  the  law  for  the  benefit  of  the  public  and 
to  avoid  the  evil  of  many  snits  to  aocomptisb 
one  puEBose,  public  wrongs  are  redresaed  at  the 
suit  of  proper  offidala,  and  indlviduala  are  not 
permitted  to  maintain  separate  jndldal  pro- 
ceedings to  redresa  a  wrong  that  is  public  in  its 
nature  unleas  the  individual  soifen  or  is  threat- 
ened with  some  special,  particular,  or  peculiar 
injuiy  growing  out  of  the  public  wrong. 

[Ed.  Note.— For  other  cases,  see  Action,  Ont 
Dig.  S  76 ;  Dec.  Dig.  §  13.*] 
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S.  NmSAncs  (I  72*V-Pi7BUO  MuiuiroK-Gxr- 

n.  Reubdt  or  Inditiduai,. 

If  a  public  nuisance  canses  special  or  pe- 
culiar inJuiT  to  an  indiTidaa)  different  in  kind 
and  not  merely  in  degree  from  the  injury  to  the 
pnUic  at  large,  and  the  Injaiy  is  auhetantial 
In  its  nature,  the  individnal  may  have  his  civil 
remedy.  If  the  remedy  at  law  is  inadequate, 
equity  will  afford  approi^ate  relief. 

[Bd.  Notsr-For  other  caaee.  lee  Nnltance, 
CenL  Dig.  H  16^16&:  Dec.  D\g.  }  72.*] 

4.  HlOHWATfl  a  165*)  — OBBTBUCrXOIf  —  Rs- 

uxr. 

If  an  unlawful  obstruction  In  a  public 
highway  merely  Interferes  with  the  right  of  paa- 
sage  that  la  common  to  all.  and  no  individual 
righta  are  ipedally  or  peeuUaiiy  injured,  r^f 
should  be  bad  through  the  pxcqper  irabUe  antlior- 
itiea. 

[Ed.  Note.— For  other  cases,  see  Highways. 
Cent.  Dig.  IS  432.  483;  Dec;  Dig.  f  165.*] 

5.  HI0HWAT8  (I  ISO*)— Obstsuotzon— EQm- 

TABLK  RSLIEr. 

Any  person  whose  property  rights  axe  tpe- 
cially  injured  by  an  unlawful  obstruction  in  a 
public  highway  may  have  the  aid  of  a  court  of 
equity  in  removing  the  obstruction  when  the 
remedy  at  law  ia  inadequate. 

[Ba.  Note.— For  other  cases,  see  Highways, 
Gent  Dig.  i  485:  Dec.  Dig.  |  1S9.*] 

&  HlOHWATS  (S   169*)— OBSTBuonon  — IN- 

JUHOTION— PLBADIHO. 

In  proceedings  brought  by  an  individual  to 
enjoin  an  obstruction  to  a  public  highway,  the 
complainant  should  distinctly  allege  facts  show- 
ing the  special  and  peculiar  injury  complained 
of  with  sufficient  clearness  to  enable  the  court 
to  determine  whether  the  complainant  is  enti- 
tled to  maintain  the  suit. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  ff  481.  436;  Dec.  Dig.  S  169.*] 

7.  HiGHWATB  <J  159*)  — OBSTBUonow- In- 
junction—Pi^EADiNO. 

Where  there  Is  equity  stated,  a  general  de- 
murrer should  be  overruled,  even  though  the  al- 
legations are  not  full  and  complete. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Gent  Dig.  H  431.  436:  Dec.  Dig.  |  158.*] 

a  iNJtJIIOnOW  (S  118*)- QbOUKDS  — IHAW- 
QUAOT  OT  IdtOAI.  RSHCDT. 

A  mere  allegation  of  irreparable  injuiy  not 
sustained  by  the  allegations  of  facts  will  not 
ordinarily  warrant  the  granting  of  relief  by 
Injunction;  but,  where  it  appears  that  an  ac- 
tion at  law  will  not  afford  adeguato  redress, 
equitable  relief  may  be  had. 

[Bid.  Note.— For  other  cases,  tee  Injunction, 
Ceat.  Dig.  |  227;  Dec.  Dig.  {  11&*] 

9.  MuniCIPAI.  COBPORATIOKS  ((  071*)  —  Ob- 

snucnoN— Right  or  Inditiduai.  to  Sue. 
Where  It  is  alleged  that  the  comidainant 
owns  a  lot  bounded  on  a  street  that  is  ottstruct* 
ed,  npon  which  lot  a  hotel  business  la  conduct- 
ed, that  the  obstruction  of  the  street  prevents 
direct  passage  from  the  hotel  to  the  depot,  ne- 
csssltsting  two  crossings  of  a  railroad  track  or 
else  a  more  circuitous  route  in  reaching  the  pas- 
senger depot  from  the  hotel,  resulting  in  Irrep- 
arable damage  to  the  hotel  business  and  de- 
creasing the  value  of  the  property,  a  sjiecial,  pe- 
culiar, and  sobetantial  Injury  to  the  otHuplain- 
ant  Is  shown  for  which  he  may  maintain  a  suit 
for  appropriate  relief. 

[Od.  Note. — For  other  cases,  see  Monicipal 
Oorporatlons,  Gent.  Dig.  H  1447-1400;  Dee. 
Dig.  1 671.*] 

10.  Highways  (|  160*)— Obsisuotion— Etjui- 
tablx  Rkuet. 

Where  an  individual  snstalns  special  sub- 
stantial InjinT  in  his  property  rights  by  an  ob- 


stntction  of  a  public  highway,  hs  ma?  have  eq- 
uitable relief  where  the  remedy  at  law  ia  in- 
adequate. 

[Ed.  Note.— For  other  cases,  see  Hlgnways, 
Oent.  Dig.  S  435 ;  Dec.  Dig.  }  150.*] 

Appeal  from  Circuit  Court,  Walton  Coun- 
ty; J.  B.  Wolfe,  Judge. 

Bill  by  Minnie  I.  Brown  and  husband 
against  the  Florida  Chaatauqua  Assodatlon 
and  ot^era.  Decree  of  dlsmiasal,  and  com- 
plainants appeal.  Berersed. 

William  W.  Floornoy,  for  appeUanta.  Dan- 
iel Campbell  A  Son  and  Blonnt  &  Blount  A 
Carter,  for  appellees. 

WHITFIELD,  0.  J.  The  appellants i>ronKht 
a  bill  in  equltr  for  the  removal  of  obstrnc- 
Uons  In  Baldwin  avenne,  a  public  hlghw^ 
In  the  town  of  De  Funlak  Springs.  Fla.  De- 
marrars  to  the  bill  on  the  groand  that  the 
plalntiffB  hare  not  stated  soch  a  case  as  en- 
titles them  to  the  relief  prayed  were  sustain- 
ed, and,  no  amendment  being  made,  the  bill 
of  complaint  was  dismissed.  An  appeal  was 
taken  by  the  complainants.  The  only  ques- 
tions argued  are  as  to  the  right  of  the  com- 
plainants to  maintain  the  suit  for  the  relief 
prayed.  A  dedication  of  the  locos  In  quo  as 
a  street  and  its  obstruction  are  stated,  and  to 
support  a  right  of  action  In  the  complainants 
it  is  alleged  that  they  own  and  operate  a  ho- 
tel situated  upon  a  lot  numbered  874.  bound- 
ed on  the  north  by  Baldwin  avenue,  on  the 
east  by  Crescent  street,  and  on  the  west  by 
Eleventh  street;  that  a  railroad  track  runs 
"about  the  centw  of  Baldwin  avenue  and 
traverses  the  same  throughout  Its  length  from 
east  to  west";  that  a  "part  of  Baldwin  ave- 
nne  which  lies  east  of  the  front  of  said  lot 
674  and  south  of  the  said  railroad  track  to 
the  passenger  depot  of  the  said  railroad  com- 
pany has  been  inclosed" ;  that  snch  Inclosure 
"prevents  the  passage  of  the  public  and  of 
complainants  tbereover  all  of  that  part  of 
Baldwin  avenue  *  •  •  east  of  the  front 
of  said  lo^'  074  towards  the  passenger  d^ot; 
"that  because  of  said  fence  the  right  of  the 
public  to  enjoy  an  easement  over  that  por- 
tion of  said  avenue  has  been,  since  the  erec- 
tion thereof,  prevented,  and  the  right  of  com- 
plainants to  enjoy  said  easement  has  been, 
also,  thereby  prevented,  which  has  been  of 
great  damage  to  the  public  and  of  great  and 
irreparable  damage  to  your  complainants, 
preventing,  as  it  does  as  aforesaid,  the  use  of 
said  avoiue  for  a  right  of  way  to  and  from 
its  hotel  east  to  the  depot,  and  invedes  the 
management  and  conducting  of  said  hotel 
business  to  the  passenger  d^t  of  the  said 
railroad;  that  because  of  said  obstruction 
said  complainants  are  forced  at  modi  Incon- 
venience to  cross  the  railroad  at  the  Junctoie 
of  Baldwin  avenue  and  Crescent  straet,  *  *  * 
pass  to  the  north  of  said  railroad,  and  then 
recross  the  said  railroad  400  feet  east  of  the 
pasaenger  depot,  or  pass  to  the  sonth  through 
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Orescent  atraet  around  through  LIta  Osk 
street,  theo  back  through  Wright  aroiue, 
•  •  •  and  thoQ  throogh  Ghipley  Park  •  •  * 
ora  a  right  of  way  that  has  beoi  made 
tbrongh  neceasity  because  of  the  obstmctlou 
of  Wright  sTenue;"  "that  ttecause  of  said 
obstruction  of  said  Baldwin  arttiu^  there" 
tbre,  your  complainants  suffert  not  only  great 
and  irreparable  damage  and  Inctmrenlence 
in  the  management,  condnctlng»  and  operat- 
li^  of  their  hotel  business,  but  also  said  oh- 
fitr action  is  of  a  direct  and  material  damage 
to  the  value  of  their  said  property,  decreas- 
ing, as  It  does,  the  value  of  saldpropwty,  be- 
cause, furthermore,  said  obstruction  not  only 
prereats  the  enjoyment  by  the  public  of  the 
dedicated  right  of  way  and  pubUc  element, 
and  prermts,  also,  as  aforesaid,  the  passage 
and  access  of  complainant  and  public  and 
enjoyment  of  the  right  of  way  and  easement 
awtr  that  part  of  said  Baldwin  arame  from 
said  lot  east  to  said  passngor  depot**  As  to 
some  of  the  obstructions  it  Is  alleged  special- 
ly that  "because  thereof  your  conqidsinants 
suffer  great  and  irrvarable  injury  to  thdr 
said  hotel  business  and  to  the  value  of  their 
said  proeprty  and  lot"  674.  l^ts  allegation  is 
in  substance  r^eated  several  times  In  spe* 
ciflc  and  in  genwal  terms. 

The  unlawful  obstruction  of  a  public  bigb- 
way  is  a  public  nuisance  that  may  be  re- 
dressed by  appropriate  Judicial  proceedings 
at  the  Instance  of  proper  governmoital  ao- 
thorittea.  In  order  to  secure  an  efficient  ad- 
ministration of  the  law  ^or  the  boieflt  of  the 
public  and  to  avoid  the  evil  of  many  suits 
to  accomplish  one  purpose,  pnblic  wrongs  are 
redressed  at  the  suit  of  proper  .officials,  and 
Individuals  are  not  permitted  to  maintain  sep- 
arate Judicial  proceedhigs  to  redress  a  wrong 
that  is  public  In  ita  nature  unless  tiie  Indi- 
vidual suffers  or  Is  threatened  with  some 
special,  particular,  or  peculiar  injury  grow- 
*  ing  out  of  the  pnblic  wrong.  If  a  pnblic  nui- 
sance causes  special  or  peculiar  Injury  to  an 
Individual  differokt  in  kind  and  not  merely 
in  degree  from  the  injury  to  the  public  at 
large,  and  the  Injury  is  anbstimtlal  in  its  na- 
ture^ the  individual  may  have  his  dvil  rem- 
edy. If  the  remedy  at  law  is  inadequate,  eq- 
uity will  afford  appn^iriate  relief.  Where  an 
unlawful  obstruction  of  a  public  highway 
merely  affects  injuriously  as  isdlviduars 
right  In  comm(m  with  the  public  to  pass  over 
the  highway,  the  individual  suBws  no  Injury 
dUterent  in  kind  from  the  public  and  has  no 
inivate  ri^t  of  action.  Where,  however,  an 
unlawful  obstznctfon  to  a  public  highway 
not  only  injures  the  right  of  an  individual,  in 
comnum  with  the  public,  to  pass  over  the 
easement,  but  causes  peculiar  and  special  In- 
jury of  a  substantial  nature  to  an  InOMdnal, 
be  has  his  private  rii^t  of  action  to  redress 
the  8|>ecial  wrong  to  him;  and,  vhne  the 
remedy  afforded  by  an  action  for  damages  in 
a  court  of  law  la  inadequa^  appropriate  ro- 
ll^ may  he  sought  in  a  court  of  equity.  These 
principles  of  law  are  goierally  recognised, 


Imt  dlfllcnlty  Is  frequently  e^Mrlenced  in  ap- 
plying than  to  tlie  facts  and  drcumstanoea 
of  particular  cases.  See  Talbott  T..Kins,  82 
"W  Ye,  6k  B  B.  EL  48. 

in  Bobbins  v.  Whlte^  92  Fla.  eiS,  ffi  BonOL 
841,  It  vras  held  that  the  unlawful  obstnic- 
tlon  of  a  public  street  Is  a  public  nalaance, 
that  may  also  constitute  a  private  nuisance; 
and  that  an  Individual  cannot  enjoin  the  ob- 
atructlon  of  a  puUlc  Btteet  unless  some  q»e- 
dal  damage  to  his  proper^  or  Injury  to  him 
dlffttlng  not  only  In  degree  but  in  kind  from 
the  damage  ausUUned  by  the  community  at 
large  to  thresteoed.  The  court  thme  heUl  the 
Injunction  should  be  diBs<dved  and  said  the 
bill  of  complaint  contained  "no  allegation  of 
fact  showing  that  the  complainant  vrill  suffer 
any  injury  to  her  propwty  or  any  other  In- 
jury different  in  kind  from  the  general  pub- 
lic." See  Payne  v.  McKlnley,  64  Cal.  S32. 

If  an  nnlawfid  obstructl<m  in  a  public  hl^- 
way  merely  interferes  with  the  right  of  pas- 
sage that  is  common  to  all,  and  no  individual 
rights  are  apedally  or  peculiarly  injured,  re- 
lief should  be  had  through  the  proper  public 
authorities.  Thomas  v.  Wmtbs,  48  Fla.  311. 
87  South.  743;  Jacksonville.  T.  &  K.  W.  By. 
Co.  V.  Thompson.  84  Fla.  S46,  16  South.  2S2. 
26  I*  B.  A.  410;  Oamett  T.  JacksonvUle,  St. 
A.  &  H.  B.  B.  Co.,  20  Fla.  888;  Bowden  t. 
City  of  JacksonvUle^  62  Fla.  216,  text  225.  43 
South.  894;  Ferry  Pass  Inspectors*  &  Ship- 
pers' Ars'n  T.  Whites  Blver  Inspectors*  ft 
Shippers'  AsB*n,  67  Fla.  889,  48  South.  643. 

Any  person  whose  proi^erty  rights  are  spe- 
cially injured  by  an  unlawful  obstruction  iu 
a  public  hl^way  may  have  the  aid  of  a 
court  of  equl^  in  removing  the  obstruction 
when  the  remedy  at  law  la  Inadequate.  Lut- 
terloh  T.  Mayor,  etc,  16  Fla.  306;  Pedrlck  v. 
Raleigh  &  P.  B.  B.  Co.,  148  N.  G.  485,  65  8.  B. 
877, 10  li.  B.  A.  (K.  8.)  654;  Bisehof  v.  Mer- 
chants' Nat  Bank,  75  Neb.  838,  106  N.  W. 
996,  6  L.  B.  A.  (N.  a)  486;  SIOBS-Sheffleld 
Steel  &  Iron  Go.  v.  Johnson,  147  Ala.  3S4,  41 
South.  907.  8  L.  B.  A.  (N.  S.)  226,  119  Am.  St. 
Bep.  89;  Close  v.  Wltbeck.  62  Misc.  Bep. 
224,  102  X.  Y.  Supp.  S04;  Bent  t.  Trlmboli, 
61  W.  Va.  609,  56  S.  E.  8S1;  29  Gyc.  12ia 

In  Vary  Pass  Inq^ectors*  Jfc  Shippers'  Ass^ 
T.  White's  Blver  Inspectors'  &  Shippws'  Ass'n 
67  Fla.  399,  48  South.  043,  It  is  said  that,  tf 
the  highway  is  so  used  as  *^  Injote  the  com- 
plainant in  the  uae  and  enjoyment  of  hla  ri- 
parian land  or  the  business  thereon,  the  de- 
fendant may  be  enjoined  from  a  continuance 
of  such  wrong.** 

A  mere  all^tlon  of  Irreparable  injury 
will  not  ordinarily  warrant  the  granting  of 
relief  by  Injunction  Qlletcalf  Go.  t.  Martin, 
54  Fla.  631,  ^  South.  463,  27  Am.  St.  Bcv^ 
140);  but  the  Injury  here  oompbUned  of  is 
of  such  a  character  that  an  action  at  law  for 
damages  would  clearly  be  Inadequate  redress. 
Belief  by  appropriate  injunctions  should  be 
granted  if  the  special  Injury  to  the  complin 
antB  as  alleged  is  sufficient  In  law  to  anOior- 
lae  thun  to  maintain  this  suit. 
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It  b  allied  fliat  tb»  onnplaliuati  own  lot 
674  bounded  on  the  north  by  Baldwin  ave- 
na€^  and  are  condnetlng  a  hotel  bnslneas  there- 
on; that  a.part  of  Baldwin  avenae  loath  of 
the  railroad  track  lying  east  of  the  front  of 
said  lot  and  extending  to  the  railroad  depot 
Is  obstracted  so  as  to  prereut  direct  passage 
along  Baldwin  avcnne  from  said  lot  to  the 
d^l;  and  necessitates  two.crosdngs  of  the 
railroad  track  or  dse  a  more  clrcoltons  nmte 
In  reaching  the  passuiger  depot  ^m  the  ho- 
tel, resulting  In  Irreparable  damage  to  com- 
plainants, "Impedes  the  management  and  con- 
ducthv  of  said  hotel  business  to  the  passen- 
ger denftA,"  and  remilts  In  "dteect  and  ma- 
terial damage  to  the  Talne  of  their  said  prop- 
erty decreasing  as  It  does  the  ralne  of  said 
pHHwrty,"  and  "great  and  irreparable  injury 
to  their  said  hotel  business  and  to  the  rahie 
of  their  said  propoty." 

In  cases  of  this  character,  the  complainants 
should  distinctly  allege  facts  showing  the 
special  and  pecnllar  injury  complained  of 
with  snflklent  deameas  to  oiable  the  court 
to  determine  whether  the  complainants  are 
oititled  to  maintain  the  suit 

The  allegations  here  as  to  special  Injury 
are  not  Tery  explicit  or  fnll  and  complete; 
but  the  demurrer  Is  to  tlie  UU  of  complaint 
as  an  oitiiBty,  and  there  were  no  spedflca- 
tions  In  the  demurrer  addressed  to  this  fea^ 
ture  of  the  pleading ;  therefore,  if  there  Is  any 
equity  in  the  blU,  the  donurrer  should  be 
oTerrnleO.  See  Thompson  v.  Maxwell,  16  Fla. 
773:  El  Hodello  agar  Mfg.  Co.  t.  Gate.  2S 
Fla.  886,  7  South.  23,  23  Am.  St  Rep.  6S7.  6 
L.  B.  A.  823,  23  Am.  St.  Hep.  537;  Johnson  t. 
McKinnon,  45  Fla.  388,  34  South.  272. 

The  location  of  complainants'  lot,  the  hotel 
business  being  conducted  thereon,  the  prox- 
imity and  locatlm  of  the  obstructi<m  with 
reference  to  the  complainants'  lot  and  the 
passenger  depot  the  characta  of  the  busi- 
ness conducted  by  complainants  on  the  lot 
and  its  natural  relation  to  the  passenger  de- 
pot, and  tlielnconT«iience  and  increased  risks 
in  b^ng  forced  to  use  more  dangerous  and 
longer  route  which  crosses  the  railroad  track 
twice,  or  else  to  use  a  stlU  more  circuitous 
route  to  the  d^ot  from  the  hotel,  make  the 
unlawful  obstruction  of  Oie  street  a  special 
and  substantial  injury  to  the  cou^lalnante* 
business  in  accommodating  the  trarellng  pub- 
lic that  naturally  results  In  "direct  and  ma- 
terial damage  to  the  value  of  their  said  prop- 
erty, decreasing  as  it  does  the  ralue  of  said 
property,"  and  causes  "great  and  Irreparable 
injury  to  their  said  hotel  business  and  tho 
value  .of  their  said  business."  These  consid- 
erations show  a  special,  peculiar,  particular, 
and  substantial  Injury  to  the  complataiauts 
caused  by  the  unlawful  obstruction  that  is 
not  common  to  the  pabUe  and  that  cannot  be 
adequately  remedied  by  an  action  at  law. 
The  demurrer  to  the  bill  of  complaint  should 
hare  been  overruled.  In  the  case  of  McQour- 


in  r.  Town  of  De  Fntttak  Springs,  81  Ha. 
S02, 41  South.  Ml,  it  was  not  shown  that  the 
locus  In  quo  was  in  Baldwin  avenna. 
The  decree  Is  rerersed. 

SHAOKLEFOBD  and  OOOKBBLZ^  33., 
concur. 

TATLOB,  HOOEEB,  and  PABEHILmJ., 
concur  in  the  opinion. 


WHITB  T.  STATEL 
(Supreme  Court  of  Florida.  May  21, 19ia) 

(SifUahtu  by  the  Court.) 

1.  _CBIiniTAI.  IiAW  ($  3S8*)— ClBCnjfBTAKTIAl. 

SnoBircK— AnuBsinujTT.  ' 

Graat  latitiide  is  to  be  allowed  In  the  re* 
ceptloQ  of  Indirect  or  drcumatantlal  eTideoce. 
It  Inclndes  all  evidence  of  an  indirect  nature, 
whether  the  Inferences  afforded  by  it  be  drawn 
from  prior  oxpaxlenee,  m  be  a  deduction  of 
reason  tnm  the  drcnmstances  of  the  particular 
case,  or  of  reason  aided  by  experience.  The 
competency  of  a  collateral  fact  to  be  used  as 
the  basis  of  legitimate  argument  is  not  to  be 
detennined  by  toe  exdnatTeness  «  the  infem- 
ces  it  may  alford  in  reference  to  the  litigated 
net  It  is  enough  if  these  may  tend,  even  in 
a  slight  degree,  to  elucidate  the  Inqnliy  or  to 
assist,  thon^  remotely,  to  a  determination  prob- 
ably founded  in  truth. 

[Bd.  Koto^For  other  case%.  see  Criminal 
Law,  Cent  Dig.  {  763 ;  De&Dig.  {  S8&*] 

2.  HoMiciDB  n  167*)— MnanxB— AnHXSSiniL- 
ITY  or  DvinENCB— FBEvions  DimcuLTT. 

In  a  proseeutl(Hi  for  marder,  evidence  aa  to 
the  particulars  or  merits  of  a  previous  diffi- 
culty between  the  defoidant  and  the  deceased, 
not  wltUn  the  Issues  being  tried,  m  not  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Homldde^ 
Cent  Dig.  S  290;  Dea  Dig.  {  US7-*] 
S.  HOUIOIDE  (§  18&*)— MlTKDBn— AniosaiBXL- 

ITT  OF  Etioehob— SSLI-IttRim. 

Where  a  homidde  Is  shown,  and  an  Issoe 
of  self-defense  Is  made,  evidmce  is  admissible 
as  to  the  bet  of  a  hostile  meetlne  between  the 
defendant  and  the  deceased  ahoruy  before  the 
fatal  encounter,  and  also  as  to  the  ai^rent 
feeling  of  the  parties  towards  each  other  when 
they  separated,  since  such  circumstances  may 
tend  to  show  the  probable  attitude  of  friendli- 
ness or  hostility  of  each  towards  tiie  otlwr  wlun 
the  fatal  meeting  occurred. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Gent.  Dig.  9  308;  Dec.  Dig.  |  189.*} 

Cockrell  and  Shaddeford,  JJ.,  dissenting. 

In  Banc  Error  to  Circuit  Court,  Jadown 
Connty ;  J.  B.  Wolfe,  Judge. 

J.  y.  White  was  convicted  of  marder,  and 
brings  errcv.  Beversed,  and  new  trial 
awarded. 

Price  &  Lewis,  J.  W.  Eehoe,  S.  F.  Davis, 
and  Milton  Pledger,  for  plaintiff  in  error. 
Park  Trammell,  Atty.  Gen..  Paul  Carter,  and 
Beeves  ft  Watson,  for  the  State. 

WHITFIELD,  O.  J.  This  writ  of  error  Is 
to  a  Judgment  of  conviction  of  murder  In  the 
second  degree.  The  homldde  occurred  <ai  a 
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street  at  ni^t  with  no  ^ewttneBaes.  The 
points  that  will  be  here  dlBcnased  relate  to 
the  admlaslbfiltr      drcnmBtantlal  erldmce. 

"Great  latttade  1b  to  be  allowed  In  the  re- 
ception of  Indirect  or  drennutanUal  evidence. 
It  Inclndes  all  evidence  of  an  Indirect  nature, 
whether  the  Inferences  afforded  by  It  be 
drawn  from  prior  experience,  or  be  a  dedac- 
tlOD  of  reason  from  the  drcomstances  of  the 
particular  case,  or  of  reason  aided  ttr  ezpen- 
encfc  The  competracy  of  a  collateral  fact 
to  be  nsed  as  the  basis  of  legitimate  ai^ 
nient  la  not  to  he  determbied  by  the  condn- 
Blveness  of  the  Inferences  It  may  afford  In 
r^erence  to  the  litigated  &ct.  It  Is  enonsb 
If  these  may  tend,  even  In  a  slight  degree,  to 
elncldate  the  inquiry,  or  to  aadst,  thou^  re- 
motely, to  a  determination  ^obably  founded 
In  tmth."  Mobl^  v.  State,  41  Fla.  621,  26 
South.  732;  Reynolds  t.  State,  62  .  Fla.  409, 
42  South.  378. 

In  a  prosecution  for  murder,  evidence  as  to 
the  particulars  or  merlte  of  a  previous  diffi- 
culty between  the  defendant  and  the  deceased, 
not  within  the  Issues  being  tried.  Is  not  ad- 
missible. Sylvester  t.  Stete,  46  Fla.  166,  80 
South.  142;  4  Elliott  on  Bv.  par.  3036. 

But  where  a  homicide  Is  shown  and  an  is- 
sue of  sdf-defense  Is  made,  evidence  Is  ad- 
missible as  to  the  fact  of  a  hostile  meeting 
between  the  defendant  and  the  deceased 
shortly  before  the  fatel  encounter,  and  also 
as  to  the  apparent  feeling  of  the  parties  to- 
wards each  otber  when  they  separated,  since 
such .  drcumstances  may  teaA  to  sbow  tho 
probable  attitude  of  friendliness  or  hostility 
of  each  towards  the  other  when  the  fatal 
meeting  occurred.  See  Sylvester  v.  State, 
supra ;  4  Elliott  on  Ev.  par.  3036  ;  21  Cyc 
894,  915 ;  21  Am.  &  Eng.  Ency.  Law  <2d  Ed.) 
217;  White  V.  State,  30  Tex.  App.  652.  18  S. 
W.  462.  See,  also,  Lester  r.  Stat^  87  £ia. 
382.  20  South.  232. 

Ad  Issue  of  self-defnise  under  the  plea  of 
not  guilty  was  made  when  the  d^endant  tes- 
tified that,  as  be  was  going  boine  about  10 
o'dock  at  night,  he  unexpectedly  saw  the  de- 
ceaised  approaching  falm  within  six  or  more 
feet  with  what  he  supposed  was  a  weapon  In 
a  threatening  attitude.  After  ascertaining  it 
was  the  defendant,  and  saying,  "Well,  we  can 
settle  this  matter  right  now,  and  will  settle 
It  right  now,"  whereupon  defendant  shot  de- 
c^sed  fire  times;  the  deceased  advandng  on 
the  defendant  In  a  threatening  manner  when 
each  shot  was  fired,  and  the  defendant  be- 
lieving as  he  fired  each  shot  that  his  life 
was  In  imminent  danger.  Testimony  was  ad- 
mitted of  a  meeting  of  the  defendant  and  de- 
ceased In  the  presence  of  a  friend  of  the  de- 
fendant, about  an  hour  before  the  homicide, 
at  which  time  the  defendant  struck  the  de- 
ceased once  with  his  flst 

The  deffflidaut  was  then  asked,  ''What  com- 
menced the  alteroation  between  you  and 
him  there  and  cawed  to  blow  to  pass?"  This 
auestlon  was  objected  to  by  the  state,  and 
was  x«operly  exduded  by  the  court,  because 


it  dearly  relates  to  the  merits  d  a  pterlons 
encounter  that  was  not  a  i»art  of  the  res  ge»- 
tse  and  was  not  within  the  issues  being  tried. 

The  bill  of  exce{»tlons  shows  that,  after  the 
above-quoted  question  was  excluded,  the  fol- 
lowing proceedings  wer«  had: 

**Mr.  Price:  •  •  •  We  further  proffer 
to  prove,  in  response  to  the  same  qoeation, 
that  he  (Dr.  Alexander)  was  leaving  tbe  of- 
fice, having  been  let  out  of  the  office  by  tbe 
defendant,  and  the  dtfendant  told  Dr.  Alex- 
ander fbat  It  was  his  purpose  to  publish  falm 
to  Ihe  peoide  ot  Marlanna  publicly  the  next 
morning,  and  that  the  last  thing  that  Dr.  Al- 
exander said  before  leaving  and  tbe  latt 
words  that  he  said  to  the  defendant  before 
the  meeting  just  preceding  the  shooting  was: 
■Jim,  for  God's  sake^  don't  do  UiaL  It  wiU 
ruin  me  here  in  Harlanna.' 

"Mr.  Kehoe:  After  having  made  Ifaat  ^f- 
f  er,  and  tbe  court  having  ruled  on  it,  we  again 
ezc^t" 

The  same  testimony  had  been  offend  and 
excluded  and  the  ruling  excepted  to  before 
the  defendant  testified. 

Treating  the  above  testimony  as  having 
been  properly  offered,  and  as  having  been  ex- 
cluded by  the  court  and  an  exception  noted, 
ite  admlsdblUty  will  be  oonsldo^d. 

This  proffered  testlmray  does  not  go  to  Qw 
merlte  of  the  altercation  at  the  prior  meet- 
ing. It  does  not  dlsdose  why  the  Intention 
to  publish  was  formed,  or  whether  snch  ac- 
tion was  Justified ;  but  It  tended  to  show  the 
feeling  of  the  parties  towards  each  other 
at  the  close  of  the  previous  interview,  and 
was  admissible  aa  tending  to  explain  the  at- 
titude of  each  at  the  fatal  meeting  as  to 
which  the  defendant  testified.  Any  circum- 
stances tending,  "even  In  a  slight  degree,  to 
elucidate  the  Inquiry,  or  to  assist,  though  re- 
motely, to  a  determination,  prolMbly  founded 
In  truth,"  of  the  defendant's  testimony  as  to 
the  attitude  and  action  and  words  of  the 
deceased  at  the  fatal  meeting,  are  admissible 
under  the  rule  announced  by  this  court  as 
quoted  above.  This  testimony,  token  wiQi 
other  evidence,  might  be  a  basis  for  legiti- 
mate argument  favorable  to  the  defendant; 
the  credibility  and  probative  force  of  it  be- 
ing primarily  for  the  Jury  to  determine.  Un- 
der the  broad  rule  alwre  quoted,  and  over 
tbe  defendant's  objection,  the  court  had  ad- 
mitted testimony  that  after  the  first  meeting, 
and  not  In  the  presence  of  the  defendant,  the 
deceased  had  asked  a  person  where  tbe  friend 
of  defendant,  who  was  at  the  first  encounter, 
lived ;  and  it  was  Shown  that  he  lived  near 
the  place  where  tlie  homidde  occurred.  From 
this  the  state  could  urge  an  Inference  by  tbe 
Jary  that  the  deceased  was  at  the  place  of 
the  homidde  on  a  peaceful  mission,  though 
he  had  not  often  been  seoi  there,  and  though 
the  defendant  lived  in  the  immediate  vldnity. 

Every  drcumstence  not  Inherently  Impn^ 
er  that  would  tend  to  [ffove  or  to  disprove 
the  defmdant's  testimony  of  an  assault  by 
the  deceased,  that  appeared  to  defotdant  to 
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endanger  bis  life,  la  admissible.  Althon^  In 
fact  the  deceased  had  only  an  umbrella  In  his 
hand  when  shot,  the  defendant  Is  allowed  to 
Justify,  If  under  all  the  circumstances  he  had 
reason  to  bellere,  and  did  believe,  an  assault 
was  made  by  the  deceased  with  a  weapon 
that  endangered  his  life.  These  circumstan- 
ces indude  the  defendant's  knowledge  of  the 
feeing  and  attitude  of  the  deceased  towards 
blm;  and.  In  passing  upon  the  reasonable- 
ness of  the  defendant's  belief  of  his  danger, 
the  Jury  may  be  informed  of  the  apparent 
attitude  of  the  deceased  towards  the  defend- 
ant at  the  dose  of  an  altercation  an  hour 
befor&  This  does  not  go  to  the  merits  of  the 
first  encounter.  It  cannot  be  said  that  the 
excluded  evid^ce  could  not  reasonably  have 
affected  the  verdict  under  the  facts  of  this 
case. 

For  the  error  indicated,  the  judgment  is 
revOTsed,  and  a  new  trial  awarded. 

TATLOB,  HOCKEB,  and  PABEHHX^  JJ., 

concur. 

FABEHILL,  J.  (concarrlog).  I  think  the 
Judgment  of  conviction  In  this  case  should  be 

reversed  because: 

(1)  The  court  erred  in  permitting  the  wit- 
ness John  Justice  to  testify  that,  upon  the 
night  of  the  homicide  and  a  short  time  prior 
thereto,  the  deceased,  not  in  the  presence  of 
the  defendant,  asked  the  witness  where  Mal- 
colm Stephens  lived,  and  that  the  witness, 
not  in  the  presence  of  the  defendant,  gave 
the  deceased  directions  to  Malcolm  Stephens' 
home. 

(2)  The  court  erred  in  admitting  the  testi- 
mony of  George  Farley  as  to  what  his  sister 
told  him  the  deceased  said  to  her  the  night  of 
and  a  short  time  before  the  homicide. 

(3)  The  court  erred  in  refusing  to  permit 
the  witness  Malcolm  Stephens  to  answer 
the  following  question  propounded  by  the  de- 
fradant's  counsel:  "State  whether  or  not 
during  the  conversation  there  was  any  per- 
sonol  difficulty  between  the  defendant  and 
Dr.  Alexander" — referring  to  the  deceased  at 
a  time  shortly  before  the  homicide. 

(4)  The  court  erred  in  sustaining  the  ob- 
jection by  the  state  to  the  following  ques- 
tion propounded  by  the  defendant  to  the  wit- 
ness Malcolm  Stephens:  "State  whether  or 
not  in  that  conversation,  or  at  any  time,  there 
was  any  statement  made  by  the  defendant  to 
Alexander  that  he  was  going  to  publish  him 
to  the  people  of  Marianna  for  making  the  as- 
sault upon  his  wife" — this  being  the  night  of 
the  homicide  and  a  short  time  prior  thereto. 

HOCKEB,  J.,  c6ncvxn  In  the  al>OT& 

TATLOB,  J.,  concani  In  the  abov& 

GOCKRELL,  J.  (dissenting).  The  only  as- 
signment of  error  which  the  majority  opin- 
ion sustains  is  based  upon  the  refusal  of  the 
court  to  admit  evidence  in  response  to  a 
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question  admittedly  Improper.  In  this  I  can- 
not concur.  The  relevance  of  the  testimony 
is  not  so  obvious,  nor  does  the  record  as  a 
ivbole.  In  my  opinion,  make  such  a  case  as 
to  justify  this  court  In  ovMmllng  the  well- 
established  rule  that  a  proper  question  must 
first  be  asked  before  the  party  Is  entitled  to 
elicit  evidence  in  response  thereto. 

SHACELEFOBD,  J.  (dissenting).  My  jn- 
dlclal  Associates  have  been  unable  to  concur 
in  the  opinion  which  I  have  prepared  in  this 
case,  and  have  reached  the  conclusion  that 
the  judgment  should  be  reversed.  I  have 
decided  to  file  the  opinion  as  originally  pre* 
pared  as  a  dissentlttg  opinion,  making  only 
the  necessary  Changes  therein. 

At  the  spring  term,  1909,  of  the  circuit 
court  for  Jackson  county,  the  plaintiff  In 
error,  Jamee  V.  White  (hereinafter  referred 
to  as  the  "dtfendant"),  was  indicted  for 
murdw  In  the  first  degree,  was  tried  at  the 
same  term,  convicted  of  murder  in  the  sec- 
ond degree,  and  aedcs  relief  here  by  writ 
of  error. 

X  find  myself  confronted  with  a  transcript 
of  the  record  containing  847  ^rpewrltten 
pages,  ips  assignments  of  error  corning  22 
typewritten  pages,  and  volnmlnous  briefs. 
We  have  several  times  had  occasion  to  ex:- 
presB  our  ^Uaapproval  of  the  ivactice  of  as- 
signing an  unnecessarily  large  number  of 
errors.  See  Hoopa  t.  Crane,  06  Fla.  305. 
47  Sonth.  902,  and  authorities  th«e  dted. 
In  the  cited  case  we  said;  "That  any  one 
of  the  circuit  judges  bi  this  state  would 
commit  61  separate  and  distlnet  errors  In 
the  trial  of  a  cause  Is  rather  a  vlolmt  pre- 
sumption, to  say  the  least  of  It.  Eten  if 
such  should  be  the  case,  It  would  hardly  be 
necessary  to  assign  every  one  of  such  errors 
in  order  to  secure  a  reversal  from  this  court" 
Yet  In  the  Instant  case  we  are  asked  to  be- 
lieve that  103  errors  were  committed.  It  is 
trne  that  all  of  them  are  not  argued  before 
us,  but  most  of  them  are.  I  now  feel  called 
upon  to  emphasize  my  disapproval  of  such 
practice.  I  would  like  to  impress  upon  the 
members  of  the  bar,  if  I  may  be  so  fortu- 
nate as  to  succeed  In  so  doing,  that  I  consider 
the  practice  unfair  to  the  court,  unfair  to  the 
plaintiff  In  error,  and  unfair  to  other  liti- 
gants. If  persisted  in,  I  think  we  shall  be 
forced  to  frame  and  adopt  a  rule  regulating 
the  matter,  as  has  been  done  by  the  Su- 
preme Court  of  Michigan  and  some  of  the 
other  appellate  courts.  I  would  again  like 
to  call  attention  to  the  forceful  language  of 
Mr.  Justice  Cobb  In  Kelly  v.  Strouse,  116 
Ga.  872,  text  899,  43  S.  E.  280,  that  "courts 
of  last  resort  are  human  beings,"  which  we 
quoted  with  approval  In  Atlantic  Coast  Line 
R.  B.  Co.  V.  Beazley,  54  Pla.  311.  text  391, 
45  South.  761,  text  787.  I  also  fully  approve 
of  what  is  said  by  this  learned  Jurist  as  to 
the  duties  devolving  upon  members  of  appel- 
late coorts  and  the  fact  that  they  "are  11a- 
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ble  to  make  mistakes  both  In  niUngs  and 
twsonlng,  and  nngoarded  and  lU-considared 
expressions  are  as  apt  to  emlnate  from  tbem 
as  others."  This  most  necessarily  be  so 
from  the  fact  that  the?  are  human  beings, 
therefore  not  Infallible,  but  subject  to  like 
InflrmltleB,  weaknesses,  and  defects  as  oth- 
er men.  This  being  tme,  members  of  the 
bar  as  officers  of  the  court  should  render 
them  all  the  assistance  In  their  power  In 
properly  discharging  their  arduous  duties, 
and  should  be  careful  not  to  Impose  unneces- 
sary burdens  upon  tbem.  Squarely  In  line 
with  our  holdings  upon  the  point  under  con- 
sideration, I  would  refer  to  the  following 
authorities,  with  tbe  su^stlon  that  they 
will  be  found  profitable  and  Instructive: 
Lockard  v.  Tan  Alstyne,  155  Mlcb.  607,  120 
N.  W.  1;  Finch  t.  Karste,  97  Mich.  20,  56 
N.  W.  123;  Fowler  t.  Gilbert.  38  Mich.  292 ; 
Brewster  v.  Baxter.  2  Wash.  T.  135,  »  Pac. 
S44 ;  Dimes  Savings  Institution  v.  Allentown 
Bank,  65  Pa.  116,  text  123.  In  the  last-cited 
case,  Mr.  Justice  Agnew,  referring  to  "Indis- 
criminate alegatlons  of  error  and  useless  dis- 
cussion," has  well  said:  "They  distract  our 
minds  by  diverting  tbem  to  consider  matters 
of  no  moment,  and  weaken  the  strong  points. 
If  any,  by  heaping  upon  them  those'that  are 
feeble.  Upon  a  writ  of  error  it  is  much 
better  to  consider  well  the  positions  which 
seem  to  be  fairly  tenable,  and  to  present 
them  aIon&  Then  the  argument  spends  Its 
concentrated  force  upon  that  which  com- 
mands consideration,  and  the  attention  of 
the  judges  Is  not  diverted  to  that  which  Is 
Immaterial.  In  this  way  real  error  is  apt 
to  be  detected;  while,  in  the  other,  the 
mind,  wearied  by  unimportant  exceptions 
and  Inconclusive  discussion,  is  more  likely  to 
overlook  material  errors.  I  commend  these 
remarks  to  those  who  practice  before  ns." 
So,  In  Fowler  v.  Gilbert,  supra,  it  was  said: 
"Whatever  may  be  the  necessity  of  saving 
points  In  the  hurry  of  a  trial,  there  can  be 
no  such  necessity  after  the  Interval  of  re- 
flection occupied  in  preparing  exceptions  and 
maturing  tbe  case  for  argument  No  assign- 
ments should  be  fatrly  made  unless  counsel 
has  as  least  some  plausible  ground  for  in- 
sisting upon  them."  I  would  also  call  at- 
tention again  to  the  language  used  by  Mr. 
Justice  Brewer  In  Fidelity  &  Deposit  Com- 
pany V.  li.  Buckl  &  Son  Lumber  Company, 
189  U.  S.  135,  text  138,  23  Sup.  Ct  582,  47 
h.  Ed.  744,  which  we  quoted  In  Seaboard 
Air  Line  R.  Co.  v.  Scarborough,  52  Fla.  425, 
text  432,  42  South.  706,  text  708,  and  ap- 
provingly referred  to  In  Atlantic  Coast  Line 
R.  R.  Co.  T.  Crosby,  58  Fla.  400,  text  476, 
43  South.  318,  text  341,  which  language  was 
as  follows:  "It  may  be  true,  as  the  Scrip- 
tures have  It,  that  'In  the  multitude  of  coun- 
selors there  is  safety* ;  but  It  is  also  true 
that  In  a  multitude  of  assignments  of  error 
there  is  danger."  From  what  has  already 
been  said,  it  will  be  seen  that  there  Is  much 
truth  In  this  statement  The  experience  of 


the  writer  hereof  has  been  that  wherever 
an  unusually  large  number  of  enon  hare 
been  assigned,  as  a  general  rule,  an  exam- 
ination of  them  has  disclosed  the  fact  that 
there  is  but  little.  If  any,  real  merit  In  any 
of  them,  so  that  he  baa  come  to  view  a 
large  array  of  assignments  with  snsplcloii 
and  distrust  We  have  pointed  out  the  funcN 
tlon  or  primary  object  of  a  writ  of  error. 
Hoopes  T.  Crane,  66  Fla.  395,  text  ^1,  47 
South.  992,  text  1001,  and  antboritleB  there 
cited.  So  we  have  frequently  had  occasion 
to  discuss  the  proper  course  to  pursue  in 
preparing  assignments  of  error.  WilUams  t. 
State,  58  Fla.  138,  50  South.  749,  and  other 
cases  cited  therein.  I  would  add  that  It  was 
never  intended  that  assignments  of  nror 
should  be  made  to  "operate  a  dragnet"  to 
quote  the  words  used  In  Chicago,  R.  L  & 
P.  R.  B.  Co.  V.  Moffltt  75  BL  524,  text  629. 
or  to  be  fired  at  the  appellate  court  in  the 
nature  of  a  "broadside  challenge"  to  the  va- 
rious and  sundry  rulings  of  tbe  trial  court 
If  we  may  be  permitted  to  borrow  the  force* 
ful  expression  from  State  v.  Frizell,  111  N. 
C.  722,  16  S.  E.  409.  I  would  also  refer  to 
2  Ency.  of  PI.  St  Pr.  921,  940,  and  authori- 
ties ctled  in  notes.  I  have  takrai  tbe  time 
In  this  case  to  dwell  somewhat  at  length 
upon  the  question  of  a  multiplicity  of  a»> 
signments,  and  to  collect  authorities  bearing 
thereon,  hoping  that  the  members  of  the  bar 
win  heed  my  admonitions,  that  I  shall  not 
have  occasion  to  advert  to  the  matter  again, 
and  that  I  shall  be  saved  time  and  labor  In 
the  future. 

I  must  respectfully  but  firmly  decline  the 
invitation  of  the  defendant  to  discuss  In  de- 
tail all  the  assignments  which  are  urged 
before  us.  To  do  so  would  almost  require 
the  writing  of  a  legal  treatise  upon  homi- 
cide, which  we  could  hardly  be  expected  to 
compass  In  one  opinion.  See  Southern  Home 
Insurance  Co.  v.  Putnal,  67  Fla.  190,  ^ 
South.  922,  text  933,  and  Pensacola  Electric 
Co.  V.  Blssett  (decided  here  at  the  present 
term)  62  South.  367.  All  pohits  made  will 
be  considered,  and  those  meriting  U  will  be 
discussed.  A  number  of  dther  cases  stand 
on  our  docket  for  disposition  that  are  en- 
titled to  their  due  and  proportionate  share 
of  tbe  time  and  attention  of  the  court  with 
as  little  delay  as  may  ba 

The  first  assignment  la  based  upon  the 
overruling  of  the  defendant's  motion  for  a 
change  of  venue..  This  may  be  brlefiy  dl»- 
posed  of.  A  large  number  of  affidavits  were 
submitted  both  in  behalf  of  and  in  <^i>oei- 
tlou  to  the  motion.  It  was  clearly  made  to 
appear  to  the  trial  Judge,  even  if  he  coold 
not  have  taken  Judicial  notice  of  the  fact 
that  Jackson  county  was  a  large  county, 
containing  a  population  of  about  30,000  peo- 
ple, of  which  about  6,000  are  qualified  for 
Jury  duty;  such  population  being  largely 
rural  in  Its  nature.  The  afildavita  so  sub- 
mitted were  very  conflicting  in  the  <^inlon8 
expressed  ther^  as  to  wbetilw  or  aM  a 
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fair  and  Impartial  Jury  could  be  obtained  Id 
BBcb  county  for  tlie  trial  of  tbe  defendant 
With  BQch  a  condition  of  affairs  existing, 
tbe  trial  judge  eTldently  thought  It  advisable 
to  exercise  the  Judicial  discretion  vested 
In  him  by  law,  and  put  the  matter  to  a 
test,  thereby  applying  in  a  practical  way 
the  well-known  proverb,  "Yon  never  can 
tell  till  you  try."  The  result  would  oeem 
to  have  Jnstlfled  the  wisdom  of  this  course, 
for,  so  far  as  the  transcript  of  the  rec- 
ord discloses  to  us,  a  fair  and  Impartial 
jury  was  obtained  for  such  a  trial.  Sec- 
tion 3007  of  the  General  Statutes  of  1906 
expressly  provides  that  "whenever  It  shall 
be  made  to  appear  to  the  satisfaction  of  the 
presiding  Judge  of  any  of  the  circuit  courts 
of  this  state  that  the  venue  of  any  cause, 
then  pending  in  such  courts,  should  be 
changed,"  for  any  of  the  reasons  therein 
stated,  *it  shall  be  In  the  power  and  discre- 
tion of  such  Judge  to  change  the  venue  of 
such  case."  An  appellate  court  should  not 
interfere  with  the  exercise  of  this  discre- 
tion so  vested  In  the  circuit  Judge,  unless  a 
plain  and  palpable  abuse  thereof  is  made 
to  appear.  See  Garcia  v.  State.  84  Fla.  311, 
16  South.  223;  Shiver  v.  State,  41  Fla.  630, 

27  South.  36;  McNealy  v.  State,  17  Pla.  198; 
Irvin  V.  State,  19  Fla.  872;  Adams  t.  State, 

28  Fla.  611.  10  South.  106;  Leslie  v.  State, 
35  Fla.  171,  17  South.  665.  The  rule  is  the 
same  in  civil  as  In  criminal  cases;  but  we 
have  cited  only  criminal  cases.  The  dis- 
cussion of  the  statute  In  O'Berry  v.  State, 
47  Fla.  75>  86  South.  440,  may  also  prove  of 
service.  No  abuse  of  discretion  having  been 
made  to  appear*  I  think  that  this  awlgninent 
must  fail. 

The  third  to  the  eighth  assignments,  inclu- 
sive, and  the  tenth  and  eleventh  assignments, 
are  based  npon  the  sostalning  or  overmling 
challenges  for  cause  to  certain  proposed  Ju- 
rors, or  upon  matt^  connected  with  the 
examination  of  Jurors  upon  their  voir  dire. 
Suffice  It  to  say  that  an  examination  of  these 
assignments  and  of  the  defendant's  brief  In 
aupport  thereof  discloses  no  reversible  error 
to  me.  I  am  not  informed  by  the  transcript 
by  what  Jurors  he  was  tried,  though  there 
Is  a  recitation  to  the  effect  that,  **th«re  be- 
ing 12  men  in  the  Jury  twx  which  had  been 
accepted  by  the  state,  the  said  Jury  was 
tradered  io  the  defendant,  and  the  defend- 
ant, having  exhausted  his  peremptory  chal- 
lenges, was  forced  to  accept  the  same  as  a 
Jury  to  try  the  said  cause."  I  am  not  In- 
formed at  what  stage  of  the  trial  the  de- 
fendant's peremptory  challeugee  were  ex- 
bauBted,  neither  does  it  affirmatively  appear 
that  any  objectionable  or  obnoxious  Jurors 
were  forced  upon  him.  See  Montague  v. 
State,  17  Fla.  662;  Andrews  v.  State,  21  Fla. 
S98;  Denham  v.  State,  22  Fla.  664;  Green  v. 
SUte,  40  Fla.  191,  23  South.  851;  Peadon  v. 
State.  46  Fla.  124.  35  South.  201;  Leaptrot 
T.  State.  61  Fla.  57,  40  South.  616.  As  we 
beld  in  Colson  t.  State,  61  Fla.  19,  40  South. 


188:  **A  defmdant  as  a  matter  of  right  Is 
not  entitled  to  have  any  particular  Jurors 
Impaneled  to  try  his  case.  The  right  of 
peremptory  challenge  is  a  right  to  reject  and 
not  a  right  to  select"  This  was  approved  and 
followed  in  Melbourne  v.  State,  61  Fla.  69. 

40  South.  189.  We  have  repeatedly  held 
that  it  is  the  duty  of  a  party  resorting  to  an 
appellate  court  to  make  the  errors  complain- 
ed of  clearly  to  appear,  if  they  In  truth  ex- 
ist; every  presumption  being  in  favor  of 
the  correctness  of  the  rulings  of  the  trial 
court  Putnal  v.  State,  56  Fla.  86,  47  South. 
864,  and  authorities  there  cited.  This  would 
seem  to  apply  with  peculiar  force  to  an  as- 
signment based  upon  a  ruling  on  a  point 
resting  within  the  discretion  of  the  trial 
Judge.  AU  facts  necessary  to  show  a  clear 
abuse  of  discretion  to  the  injury  of  the 
plaintiff  In  error  must  be  presented,  and, 
wherever  the  record  Is  either  silent  or  un- 
certain on  any  point  material  to  establish 
such  an  abuse,  the  prestmiptlons  are  all  in 
favor  of  the  correctness  of  the  ruling  of 
which  complaint  Is  made.  See  Ballard  v. 
State,  31  Fla.  266,  12  South.  865.  and  au- 
thorities therein  cited.  For  the  reasons  al- 
ready set  forth,  I  think  that  it  necessarily 
follows  that  these  several  assignments  have 
not  been  sustained. 

The  fifteenth  assignment  is  based  npon 
the  refusal  of  the  court  to  permit  B.  J. 
S<^dl.  one  of  the  witnesses  Introduced  on 
behalf  of  the  state,  to  answer  on  cross-ex- 
amination the  question,  "You  were  sworn 
to  teU  the  truth  and  the  whole  truth?"  I 
find  that  npon  the  propounding  of  this  ques- 
tion the  court  stated:  "That  Is  not  a  proper 
way  to  Interrogate  the  witness.  You  need 
not  answer  tbe  question."  The  exception 
noted  to  this  statement  of  the  court  forms 
the  predicate  for  this  assignment  The  wit- 
ness had  previously  stated  that  he  had  tea- 
tifled  at  the  preliminary  trial  of  the  defend- 
ant but  had  not  s^ted  at  such  trial  that  he 
had  seen  any  of  the  flashes  when  the  pistol 
was  fired  by  the  defendant;  that  he  had 
answered  the  questions  propounded  to  him. 
Thereupon  this  question  was  asked.  Its  rel- 
evancy and  materiality  have  not  been  made 
to  appear  to  us.  We  do  not  think  that  the 
two  authorities  dted  by  the  defendant  (Jack- 
sonville, T.  &  K.  W.  Hy.  Co.  T.  Wellman,  26 
Fla.  344,  7  South.  845,  and  Wallace  t.  State, 

41  Fla.  647,  26  South.  713)  are  in  point  As 
we  held  In  Wilson  v.  Johnson.  61  Fla.  870, 
41  South.  395.  courts  of  justice  exist  for  the 
administration  and  furtherance  of  Justice 
and  In  the  conduct  of  trials  generally  must 
be  left  to  the  discretion  of  the  trial  Judge. 
This  principle  was  followed  and  applied  In 
Adams  v.  State,  66  Fla.  1.  46  South.  152. 
So.  In  Matbis  v.  State,  45  Fla.  46,  34  South. 
287,  we  held  that  It  Is  within  the  sound  Judi- 
cial discretion  of  the  trial  court  to  control  the 
detailed  examination  of  witnesses,  and,  unless 
an  abuse  of  this  Judicial  discretion  is  shown, 
an  appellate  court  will  not  disturb  the  nil- 
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Ing  made  concerning  the  same.  In  the  light 
of  these  authorities,  as  well  as  of  those  pre- 
viously dted,  I  think  that  this  assignment 
fails. 

The  same  witness  w&s  also  asked  on  cross- 
examination,  after  It  had  been  elicited  from 
him  by  the  defendant  that  a  detective  from 
New  York  had  been  to  see  him  and  since 
the  preliminary  trial  and  was  with  him  for 
about  5  or  10  minutes,  "Now  didn't  he  tell 
you  that  money  was  no  object?"  An  ob- 
jection was  Interposed  and  sustained,  which 
ruling  Is  made  the  basis  for  the  sixteenth  as- 
signment. I  fall  to  see  the  pertinency  or 
relevancy  of  this  question.  What  I  have 
said  in  treating  the  flfteentb  assignment  Is 
sufficient  to  dispose  of  this  one  adversely 
to  the  contention  of  the  defendant  I  would 
also  refer  to  Wallace  v.  State,  41  Fla.  547, 
26  South.  713;  Adkloson  v.  State.  48  Fla.  1, 
37  South.  622;  Baker  v.  State,  61  Fla.  1,  40 
South.  673.  The  statement  of  the  defend- 
ant's counsel  that  they  expected  to  prove 
that  such  detective  told  the  witness  that 
money  was  no  object  In  getting  up  testimony 
in  the  case  of  Itself  does  not  make  the  queer 
tlon  a  proper  one. 

The  twentieth  assignment  has  its  basis  In 
the  overruling  of  an  objection  made  by  the 
defendant  to  a  question  propounded  to  A. 
W.  Calhoun,  a  witness  for  the  state.  After 
he  had  testified  that  he  was  a  member  of  the 
coroner's  jury  which  had  investigated  how 
and  in  wbat  manner  and  by  whom  the  de- 
ceased came  to  his  death,  and  that  the  de- 
fendant had  appeared  before  the  jury  and 
made  a  statement,  he  was  asked,  "Did  yon 
hear  him  say  anything  about  who  killed, 
Dr.  Alexander?**  The  ground  of  the  objec- 
tion was  that  such  evidence  was  stenograpb- 
Ically  reported,  and  that  such  report  consti- 
tuted the  best  evidence.  It  seems  sufficient 
to  say  that  the  question  was  a  preliminary 
one,  and  therefore  not  open  to  objection. 
Ortiz  V.  State.  30  Fla.  256,  11  South.  6ll; 
Dickens  v.  State,  50  Fla.  17.  38  South.  909; 
Atlantic  Coast  Une  R.  R.  Co.  v.  Crosby,  S3 
Fla.  400,  text  444,  43  South.  318,  text  331 ; 
Golden  v.  State,  64  Pla.  43,  44  South.  948; 
Gainesville  &  Gulf  R,  R.  Co.  v.  Pecfc,  55  Fla. 
402,  46  South.  1019.  The  case  of  Golden  v. 
State,  supra,  will  be  found  to  be  especially 
In  point  The  twenty-first  assignment  must 
also  fall  for  like  reasons,  being  based  upon 
the  sustaining  of  an  objection  to  a  prelim- 
inary objection.  The  twenty-second  and 
twenty-third  assignments  are  also  founded 
upon  the  sustaining  of  objections  to  questions 
propounded  by  the  defendant  on  cross-exam- 
ination of  the  same  witness.  Such  questions 
sought  to  elicit  pertain  declarations  made  by 
the  defendant  in  his  statement  before  the 
coroner's  jury.  No  error  Is  made  to  appear 
here.  They  do  not  appear  to  be  in  cross  of 
anything  brought  out  on  the  direct  examina- 
tion, nor  do  I  see  wherein  the  answers  there- 
to would  have  been  competent  or  proper  tes- 
timony.  The  dedaratlou  cx  aUtements  of 


the  defendant  bo  sont^t  to  be  Introduced 
were  clearly  of  the  nature  of  self-serving  dec- 
larations, which  we  have  eereral  times  held 
to  be  Inadmissible.  Fldds  State,  46  Fla. 
84.  36  South.  185;  Thomas  v.  State,  47  Fla. 
99,  36  South.  161;  West  v.  State,  53  Fla.  77, 
43  South.  445 ;  Jenkhis  v.  State,  68  Fla.  62, 
50  South.  682.  The  twenty-fourth  asslgnmmt 
is  based  upon  the  sustaining  of  an  objection 
to  the  following  question  propounded  to  Fred 
Watson,  a  state  witness.  "Did  you  make  an 
affidavit  In  this  case  on  the  change  of  venue 
proposition?"  There  was  no  error  in  this 
ruling.  It  was  not  In  cross  of  anything 
brought  out  on  the  direct  examination  and 
would  not  in  Itself  tend  to  show  any  animus 
or  bias  upon  the  part  of  the  witness.  He 
might  well  have  made  an  affidavit  to  flie  ef- 
fect that  in  his  opinion  a  fair  and  impartial 
jury  could  be  obtained  in  that  county  for  the 
trial  of  the  defendant  without  having  any 
feeling  or  animus  towaid  flie  d^endaot 
whatever. 

The  twenty-sixth  asslgnmmt  Is  to  the  ef- 
fect that  the  court  erred  in  permitting  J.  B. 
Justiss,  a  state  witness,  to  testify  c<mcemlng 
certain  conversations  between  hlms^  and 
the  deceased.  While  the  bill  of  exceptions 
shows  that  the  defendant  excepted  to  the 
calling  of  this  witness  to  the  stand,  and  also 
shows  that  the  defendant  objected  to  certain 
questions  propounded  to  the  witness,  it  does 
not  disclose  that  the  defendant  excepted  to  Uie 
court's  ruling  on  the  objection ;  therefore  this 
assignment  is  not  before  us  for  consideration. 
CaldweU  v.  State,  60  Fla.  4, 39  South.  ISS.  and 
authorities  there  cited;  Maloy  v.  State,  52 
Fla.  101,  41  South.  791.  After  this  witness  had 
been  examined  and  cross-examined,  the  4e- 
fendant  moved  to  strike  out  bis  testimony 
with  reference  to  bis  conversation  with  the 
deceased,  which  motion  was  denied  by  the 
court,  and  which  ruling  forms  the  basis  for 
the  twenty-seventh  assignment  Suffice  It  to 
say  that  the  substance  of  the  testimony  of 
this  witness,  on  the  direct  examination,  was 
that  on  the  night  of  the  tragedy,  the  deceas- 
ed was  attending  an  entertainment  at  which 
the  witness  sat  by  him,  saw  him  go  out  and 
come  back,  after  which  he  had  a  talk  with 
him.  and  also  had  a  word  with  him  after  the 
entertainment  Then  the  witness  stated:  "Be 
(meaning  deceased)  asked  me  the  way  to 
Malcolm  Stephens'  house;  I  directed  him." 
On  cross-examination  the  witness  testified : 
"There  was  nothing  said  about  the  defend- 
ant, White.  He  was  not  present  Dr,  Alex- 
ander did  not  say  he  was  going  to  Malcolm 
Stephens'.  He  only  asked  where  he  lived. 
He  expressed  no  purpose  of  going  there  that 
night  He  expressed  no  Int^tion  of  going 
or  reason  why  he  wanted  to  go,  or  no  reasm 
Cor  wanting  to  know  where  Mr.  SteiAaa 
lived.  He  stated  nothing  about  the  d^end- 
ant  White,  in  that  conversation."  Then 
came  the  defendant's  motion  to  strike  out  all 
this  testimony  about  the  conrersatloit.  Ttte 
daToidant  has  not  pointed  out  to  ns  wfaeielii 
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this  testimony  was  harmful  to  tbe  defendant 
In  any  way  and  has  cited  no  authorities  In 
support  of  his  contention.  As  I  do  not  see 
wherein  any  reversible  error  was  committed 
either  In  admitting  this  testimony  or  in  re- 
foslng  the  motion  to  strike  it  out,  I  shall 
consune  no  further  time  In  discussing  the 
matter.  See  WoUdrldge  t.  State.  49  Fla.  1S7, 
text  1S8,  88  South.  3.  text  S.  We  would  also 
refer  to  the  dlscusi^on  In  Welghtnovd  t. 
State,  46  na.  1,  36  South.  866. 

The  twenty-eighth  assignment  la  to  the 
effect  that  the  court  erred  in  permitting 
George  Farley  to  tesUfy,  over  the  objection 
of  the  dafoidant;  as  to*  a  convmattoa  be- 
tween his  sister  and  the  deceased  upon  the 
night  ot  the  tragedy,  the  defendant  not 
being  present,  while  the  rtfusal  of  the  mo- 
tion to  strike  out  each  testimony  eonstltntes 
the  basis  for  the  twenty-ninth  assignment. 
Assuming  that  error  was  committed  in  these 
rulings,  it  was  zectlfled,  later  in  tbe  trial,  by 
the  court  of  its  own  motion  fully  and  clearlj 
directing  and  Instructing  the  jury  that  sudi 
testimony  was  withdrawn  from  their  consid- 
eration, and  that  they  were  to  disregard  it 
This  dlQHMes  of  these  two  assignments. 

Malcolm  Stephens,  a  witness  called  In  be- 
half of  the  defoidant,  testifled  that  the  de- 
fendant liTOd  right  In  front  of  him  at  the 
time  of  the  tragedy,  that  he  and  the  defend- 
ant came  uptown  together  on  the  night  the 
homldde  occurred,  that  he  saw  the  deceased 
for  the  first  time  that  night  at  the  school- 
honse,  that  the  defendant  and  the  deceased 
came  together  to  the  courthouse  and  went  In 
the  sheriff's  office,  as  also  did  the  witness, 
where  a  conversatlott  took  place  between  the 
defendant  and  the  deceased,  which  the  wit- 
ness heard.  He  was  first  asked  to  "state 
what  occurred  and  what  was  said  between 
them  at  that  time."  The  state  interposed  an 
objection,  and  the  court  ruled  that  the  ques- 
tion was  too  broad.  The  witness  then  pro- 
ceeded to  testify  that  the  first  thing  which 
transpired  after  they  had  entered  the  office 
was  that  the  defendant  said  U%  him  and  the 
deceased,  "Have  a  seat,**  and  then  pulled  off 
bis  hat  and  hung  it  on  the  rack.  The  wit- 
ness began  to  state  what  the  defendant  said 
to  the  deceased,  when  the  state  again  Inter- 
posed an  objection;  but  no  ruling  seems  to 
haTe  been  made  thereon.  The  witness  then 
testified  that  he  heard  the  shooting  that 
night,  which  took  place  "just  aN^ut  an  hour" 
after  they  were  at  the  courthouse.  Tbe  fol- 
lowing auestlon  was  then  propounded  to  the 
witness :  "What  was  It.  Jim  said  to  Dr.  Alex- 
ander when  they  were  first  seated?"  The 
thirtieth  assignment  is  based  upon  the  sus- 
taining of  an  objection  by  the  court  to  this 
question.  Prior  to  tbe  propounding  thereof, 
a  coUogny  had  taken  place  between  one  of 
defendant's  counsel  and  the  court  In  the 
course  of  which  the  court  had  made  the  fol- 
lowing statement:  "It  does  not  follow  that 
everything  that  transpired  must  come  In  to 
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explain  the  conduct  of  one  or  the  other.  If 
the  defendant  claims  to  have  acted  in  self- 
defense,  we  will  say  for  argument  that  he 
must  Justify  that  claim  by  occurrences  that 
are  a  part  of  the  res  gestae,  or  by  threats,  or 
the  equivalent  of  threats,  either  made  in  his 
presence  by  the  deceased,  or  communicated 
to  him  as  coming  from  the  deceased.  There 
might  be  a  hundred  and  one  other  transac- 
tions between  them  that  would  have  no  bear- 
ing on  the  situation.  Therefore  nothing 
should  go  to  the  jury  exc^t  that  which  Is 
relevant  to  the  case.  Unless  It  can  be  shown 
there  was  some  relevancy  In  the  conversa- 
tion, the  objection  will  be  sustained." 

I  think  that  tbe  trial  judge  was  correct 
In  this  stat^ent  The  defendant's  couns^ 
then  began  to  state  to  the  court  what  he  ex- 
pected to  prove  by  the  witness,  when,  upon 
the  suggestion  of  the  state's  counsel,  the 
court  directed  that  the  jury  retire  from  the 
courtroom.  To  this  direction  the  defendant 
excepted  and  has  assigned  error  thereon, 
forming  the  thirty-first  Other  assignments 
are  based  ujran  similar  directions  for  the 
withdrawal  of  the  jury  given  at  different 
stages  of  the  trial.  I  dispose  of  them  all  by 
stating  that  this  is  a  matter  which  must 
necessarily  rest  within  the  discretion  of  the 
trial  judge,  and,  unless  an  abuse  thereof  is 
clearly  made  to  aiipear,  an  appellate  court 
will  not  interfere  with  such  rulings.  See  an- 
thoritles  cited  herein  In  my  discussion  of  tbe 
fifteenth  assignment. 

As  quite  a  number  of  assignments  are 
based  upon  the  sustaining  of  objections  to 
questions  propounded  to  this  witness,  and 
still  other  assignments  are  of  like  nature.  I 
think  it  advisable  to  copy  from  the  bill  of 
exceptions  all  the  proceedings  from  the  time 
of  the  withdrawal  of  the  Jury,  of  which  I 
have  just  spoken,  up  to  the  close  of  tbe  tes- 
timony of  this  witness.  Such  proceedings  are 
as  follows: 

"In  the  absence  of  the  jury,  counsel  for 
the  defendant  made  the  following  proffer: 
Mr.  Price;  Now,  then,  may  It  please  the 
court,  we  proffer  to  prove  by  this  witness,  In 
answer  to  the  question  propounded  to  him, 
that  the  defendant  stated  to  Dr.  Alexander: 
'Doctor,  this  is  a  very  serious  matter  I  have 
to  talk  to  you  about  to-night'  Judge  Ijid- 
don:  We  object  on  the  grounds  it  Is  Irrele- 
vant and  immaterial.  The  Court:  Objection 
will  be  sustained.  Mr.  Price:  Your  honor 
will  note  an  exception.  Mr.  Wilson:  We  ob- 
ject'on  the  farther  ground  that  It  is  a  self- 
serving  declaration.  The  Court:  Go  ahead 
and  make  your  proffer  of  what  you  propose 
to  prove  by  this  witness.  Mr.  Price:  Tbe 
next  question  I  expect  to  ask  in  the  presence 
of  the  jury.  Ttie  Court:  You  cannot  have 
the  jury  trot  in  and  out  Mr.  Price:  We 
think  tbe  jury  should  be  present  Tbe  Court: 
Go  ahead  and  make  your  proffer  of  testimony 
and  close  the  whole  thing  up.  I  Will  state 
that  It  would  appear  not  within  Uie  rights 
of  any  party  to  attenvC  to  get  before  tbe 
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jnry  Bomething  that  tbe  ooort  decides  should 
not  go  before  diem.  That  conld  be  the  only 
object  ot  tbe  oooiuei's  procedure.  Mr.  Price: 
We  object  to  that  remaiic  ot  tbe  court,  for 
the  reason  It  Is  calculated  to  prejudice  the 
rithts  of  Mm  d^endant  Tbe  Court:  No  re- 
mark made  oat  of  the  bearing  of  tbe  Jory  is 
calculated  to  prejudice  the  Jury;  nothing  out 
of  the  presence  of  the  Jury  Is  calculated  to 
prejudice  anybody.  Mr.  Price:  We  except  to 
that  remark  oC  the  court  The  Court:  I 
dont  think  you  can  take  exceptions  to  any- 
thing outside  of  tbe  presoice  of  tbe  Jury.  Q. 
Did  Mr.  White  state  to  Dr.  Alexander  what 
he  wanted  to  see  bbn  about?  Judge  Uddon: 
We  object  to  all  matters  of  couTersation  and 
what  transpired  in  the  sberlfTs  offlceu  The 
Court:  I  undentand  that  the  objection  ex- 
tends through  the  whole  transaction,  and  I 
think  it  Is  good  as  to  the  whole  transaction. 
Mr.  Alee:  Defendant  excepts.  We  offer  to 
show  by  this  witness  at  this  time  that  the 
defendant,  WlUte,  stated  to  the  Doctor  that 
he  was  informed  his  wife  that  the  Doctor 
had  made  an  assault  nsfon  her  that  morning 
by  putting  his  arms  around  her  and  kissing 
her  while  In  bis  dortal  office  as  a  patient  ot 
Dr.  Alexander,  and  while  sbe  was  In  the 
dialr  in  ttie  dental  office;  that  he  also  stated 
to  the  Doctor  at  that  time  that  Immediately 
after  the  assault  made  by  Dr.  Alexander 
upon  his  wlf^  his  wife  left  the  office  in  In- 
dignation; and  that  he  bad  Just  been  In^ 
formed  by  Ills  wife  of  such  assault  Judge 
Liddon:  We  make  tiie  same  objection.  The 
Court:  Objection  sustained.  Mr,  Price:  De- 
fendant excepts.  Q.  State  wbetha  or  not 
Dr.  Alexander  at  titiat  time  admitted  to  Jim 
White  that  he  liad  made  that  assault  Judge 
Liddon:  We  object  The  Court:  Objection 
sustained.  Mr.  Price:  The  defendant  ex- 
cepts, and  we  proffer  to  prove  by  this  witness 
that  wben  Dr.  Alexander  was  brought  ftice 
to  face  with  White,  and  the  sttitemrat  made 
to  him  tiiat  White  had  been  Informed  by  his 
wife  that  Alexander  thai  and  there  admitted 
that  he  ttiade  the  assault  on  hte  wife  as 
daimed  1^  her,  and  told  to  the  defendant  by 
the  defendant's  wife.  Judge  Liddon:  We 
make  the  same  otojecOm.  The  Court:  Tbe 
objection  is  sustained.  Defendant  exeats. 
Mr.  Price:  State  whether  or  not  at  that  time 
Dr.  Alexander  offered  any  apcAogy  or  excuse 
as  to  why  he  assaulted  the  wife  of  the  de- 
fendant Judge  Liddon:  We  make  tiie  same 
obJectt<m.  Mr.  Price:  The  defendant  excepts. 
We  proffer  to  prore  by  tills  witness  tiiat;  Dr. 
AlexandOT  stated  at  that  time  that  he  could 
not  say  to  save  his  life  why  he  bad  made  the 
assault  upon  the  wife  of  tbe  defendant  ftnd 
farther  stated:  *7ou  know  we  are  all  m«L 
We  have  our  passions.*  And  that  wss  the 
only  reason  he  could  give  for  doing  as  he 
bad  done,  and  he  offered  that  as  a  pallia- 
tion of  his  offense  of  making  the  assault  up- 
on the  wife  of  the  defendant  and  kissing  her 
in  his  office  while  there  as  a  patient  Judge 
Liddon:  We  object  on  the  same  grounds. 


The  Court:  nte  objection  la  sustained.  Mr. 
Price:  The  defendant  excepts.  Mr.  Wilson: 
We  object  uixm  the  further  ground  that  there 
Is  no  predicate  at  this  stage  of  the  case  for 
such  testimony.  Mr.  Price:  State  whether 
at  that  time  Alexander  promised  he  would 
never  be  guilty  of  ttie  same  offense  as  against 
tbe  wife  of  the  defendant  Judge  Uddon: 
We  object  on  tlie  same  ground.  The  Court: 
The  objection  is  sustahied.  Mr.  Price:  Tba 
defendant  exo^ts.  We  offer  to  prove  by  this 
witness  that  at  that  time  Dr.  Alexander  stat- 
ed to  tbe  defendant  that  If  he  would  forgive 
him  at  this  time  he  would  not  ever  be  guilty 
of  a  like  offense.  Judge  Liddon:  We  object 
on  the  same  grounds.  Mr.  Price:  the  de- 
fendant excepts.  Q.  State  whetliw  or  not 
you  had  any  conversation  with  Dr.  Alex- 
ander at  that  time  about  what  he  had  done 
towards  the  wife  ot  the  defendant  Judge 
Liddon:  We  object  on  the  same  gronndtt. 
The  Court:  Tbe  objection  Is  sustained.  Mr. 
Price:  "Sho  defendant  excepts.  We  expect  to 
prove  in  answer  to  that  question*  by  tliis 
witness,  that  he  asked  blm,  'Doctor,  how  in 
the  name  of  God  did  yon  come  to  do  ttaisr 
and  that  the  Doctor  told  the  witness  that  to 
save  his  life  he  could  not  explain ;  that  ha 
was  a  human  being;  a  man,  ai^  had  passions 
similar  to  other  men,  and  tlut  was  the  only 
explanation  he  could  ^er;  tint  he  was 
ashamed  ot  bis  acttons,  and  that  lie  wonld 
not  ever  be  guilty  ot  It  again;  and  that  be 
farther  stated:  'For  the  soul  of  me;  I  can't 
tell  why  I  did  diis;  it  was  one  of  those  hu- 
man weaknesses.'  Judge  Uddon:  We  object 
on  the  same  ground.  The  Court:  The  ob- 
jecttfm  is  sustained.  Mr.  Price:  The  defteid- 
ant  excepts.  Q.  State  Aether  or  not  during 
tbe  couversatltm  there  was  any  povonal  dU- 
flcnlty  between  the  defendant  and  Dr.  Alex- 
ander: Judge  Uddm:  We  ctojoct  on  tSie 
same  grounds.  The  Court:  The  objection  is 
sustaliMd.  Mr.  Price:  The  defendant  ex- 
cepts. We  i^offer  to  prove  1^  this  witness 
in  answer  to  this  quwtlon  that  at  that  time 
there  was  a  personal'  difficulty  betweoi  the 
defendant  and  Dr.  Alexander,  and  that  in 
the  difficulty  the  defendant  struck  Alexander 
one  ot  two  licks  with  his  hand;  that  ther 
were  then  separated  by  the  witness.  Judge 
Liddon:  We  object  on  tiie  same  ground.  The 
Court:  The  objection  Is  sustained.  Mr. 
Price:  The  defendant  excepts.  Q.  State 
whether  or  not  In  the  room  at  the  time 
q^oken  of,  if  yoa  know,  Jim  White  had  a 
pistol  on  bis  person.  Judge  Reeves:  We  ob- 
ject on  the  same  ground.  The  Court:  The 
objection  is  sustained.  Mr,  Price:  The  de- 
fendant excepts.  In  answer  to  tlie  above 
question  we  proffer  to  prove  by  this  witness 
that  during  tbe  altercation  In  tbe  room  that 
Jim  White  had  a  pimtxA  in  his  pocket  Judge 
Liddon:  We  make  the  same  objection.  Mr. 
Price:  The  defoidant  excepts.  Q.  State 
whether  or  not  at  that  time  White  made  any 
offer  or  attempt  to  draw  that  pistol  and  pre- 
sent It  on  Alexan^  or  shoot  Alexander  or 
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to  throw  taaj  weapon  In  his  fiaoo.  Jndge  lAA- 
don:  We  object  on  the  saoie  ground.  The 
Court:  The  ot^ectlon  Is  snstiined.  Ur. 
Price:  The  defendant  excepta.  We  proffer 
to  prove  b7  this  wltneas,  In  answer  to  tills 
aoeetkm,  that  at  that  tbne  White  liad  a  pistol 
tn  his  pocket;  that  he  slmplr  stnuft  at  the 
deceased  with  his  flats,  made  no  ^lort  or  dem- 
onstration to  draw  that  iristol  npon  Alezaa- 
dtt.  Jndge  Uddon:  We  object  on  the  same 
grounds.  a%e  Oonrt:  The  objection  Is  auS' 
tained.  Mr.  Price:  Tbe  defendant  excepts. 
Q.  State  bow  long  Dr.  Alexander  then  re* 
malned  In  Qie  oflBoe.  Jndge  Ijlddon:  We  nb- 
ject  on  the  same  ground.  Mr.  Price:  The 
defmdant  excepts.  We  proffer  to  prove  by 
tbls  wltneas  that  Immediately  after  the  dif- 
ficulty Dr.  Alexander  stated  that  he  wanted 
to  go  back  to  the  scbooUiouae,  and  then  tbe 
defendant  got  up  and  opened  the  door  and 
permitted  him  to  leave;  that  tbe  deceased 
then  left  for  tbe  schoolbouse  so  tar,  as  tiie 
witness  -was  able  to  see.  Jndge  Liddon:  We 
make  the  same  obJeca<«.  The  Court:  The 
objection  is  sostalned.  Mr.  Price:  The  de- 
fendant excepts.  Q.  State  whethw  or  not  In 
that  conversation,  or  at  any  tlme.tba»,  any 
statement  was  made  by  tbe  defendant  to  Al- 
exander that  be  was  going  to  publish  falm  to 
tbe  people  of  Marianna  for  making  an  as- 
sault upon  his  wife,  tbe  next  day?  Jndge 
Liddon:  We  object.  The  Ckmrt:  The  ob- 
jection is  sustained.  Mr.  Price:  Tbe  defend- 
ant excepta.  We  proffer  to  prove  by  this  wit- 
ness that,  when  Alexander  left,  tbe  defend- 
ant told  blm:  'Doctor,  I  am  more  surprised 
at  you  than  any  man  I  know  of.  I  would 
baT9  suspected  auy  other  man  In  tovra  to 
bave  made  tbls  assault  before  I  would  have 
exiiected  you.  I  can't  afford,  since  you  bave 
made  tbls  aaaault,  for  yon  to  remain  In  tbe 
town  of  Marlanna,  and  I  shall  publish  this 
action  to  tbe  people  of  Marlanna  to  let  them 
know  tbe  <^racter  of  man  you  are  to  make 
assaults  upon  women  who  visit  your  office 
for  dental  purposes.'  Jndge  LlddcMi:  We  oN 
Ject  on  tbe  same  grounds.  The  Court:  Tbe 
objection  Is  sustained.  Mr.  Price:  The  de- 
fendant excepts.  Q.  State  whether  or  not 
tbe  deceased,  Alexander,  b^ged  tbe  defend- 
ant at  that  time  not  to  publish  blm  tot  tbe 
assault  be  bad  made?  Judge  Liddon:  We 
object  on  the  same  grounds.  Tbe  Court:  The 
objection  Is  sustained.  Mr.  Prtee:  The  de- 
fendant excepts.  We  proffer  to  prove  that 
Alexander  said:  *For  tbe  love  of  God,  Jim, 
don't  publish  me  in  tbe  town  of  Marlanna. 
It  will  ruin  me,  and  I  cannot  afford  to  bave 
It  done.  I  have  tried  to  live  right.  I  have 
been  living  bere  In  town  a  long  time,  and  1 
don't  want  this  thing  to  come  out.'  Judge 
Uddon:  We  object  on  tbe  same  ground.  The 
Court:  Objection  sustained.  Mr.  Price:  De- 
fendant excepts.  Q.  State  whether  or  not 
in  that  conversation,  or  any  part  of  It,  there 
-was  any  agreement  or  understanding  be- 
tween the  defendant  and  Dr.  Alexander  that 
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they  were  to  meet  and  discuss  this  matter 
Uiter.  Jndge  Liddon:  We  object  on  tbe  same 
ground.  Tbe  Court:  Objection  sustained.  Mr. 
Price:  Dtfendant  taeep^  We  pnOat  to 
prore  In  answer  to  this  question  that  tbwe 
was  no  agreement  or  understanding  between 
the  defendant,  Jim  Wfalte^  and  Dr.  Alexan- 
der to  meet  any  subseqnait  time  to  talk  the 
matter  over,  or  to  take  any  further  action 
between  themselvee  with  refermce  thereto. 
Q.  State  wbetber  or  not  there  was  any  agree- 
ment or  understandlug  between  you  and  Dr. 
Alexander  that  be  was  to  go  to  your  house 
or  to  see  you  at  consult  wlUi  you  <»i  the 
night  of  the  hfUDldde  after  leaving  tbe  conrt- 
honss.  Jndge  liddon:  I  suppose  ttiat  would 
be  In  the  same  shape.  Tbe  Court:  Yes.  Mr. 
Price:  Do  you  tibieet  to  It?  Mr.  Wilson: 
Yes,  but  tlks  court  has  omruled  oar  objee- 
tlon.  Q.  State  whether  or  not  there  was  any 
engagement  of  any  kind  whatever  between 
yourself  and  Dr.  Alexander  for  a  meeting 
tiiat  nl^t  Judge  Liddon:  Same  objection. 

Oonrt:  Objectlou  sustained.  Mr.  Price: 
Defendant  excepts.  Q.  State  whether  or  not 
there  was  an  engagement  or  understanding 
between  Jim  White  and  tbe  deceased  entered 
Into  while  you  were  present  as  to  any  subse- 
quent meeting  or  conversatlim.  Tba  Court: 
Yon  bave  asked  that  onc&  Mr.  Price:  It  is 
a  different  question.  Judge  Liddon:  Same 
objection.  Tbe  Court:  Objection  sustained. 
Mr.  Price:  Defendant  excepts.  Q.  State 
wheth^  or  not  yon  saw  Alexander  any  more 
lihat  night  until  after  the  bomldde.  Tbe 
Court:  I  think  that  Is  a  proper  question. 
Mr.  Kehoe:  We  now  aak  leave  of  tbe  court 
to  propound  to  the  witness  In  tbe  presence 
of  the  jury,  and  permit  tbe  witness  to  an- 
swer In  the  presence  of  the  jury,  eadi  of  the 
questions  proiMunded  during  tbe  absence  of 
the  jury,  in  tbe  court's  discretion.  Tbe 
Court:  There  ere  certain  questions  which 
can  be  asked.  Mr.  Price:  Tbls  applies  to 
each  and  every  question.  Tbe  Court:  Tbe 
motion  is  overruled.  Mr.  Price:  Defendant 
excepts.  We  now  ask  the  court  to  indicate 
to  us  each  of  tbe  questions  be  will  permit 
us  to  ask  tbe  witness  In  the  presence  of  the 
jury.  Mr.  Keboe:  We  vrill  endeavor  to  pro- 
pound those  Questions,  if  the  court  will  per- 
mit us.  At  this  point  tbe  reporter  was  re- 
quested to  read  tbe  qnestlmia  propounded  in 
the  absence  of  the  jury,  and  which  the  court 
had  ruled  were  admissible.  (Tbe  jury  re- 
turn to  tbe  box.)  The  Oonrt:  Tbe  stenog- 
rapher can  read  tbe  questions.  Q.  State 
whether  or  not  there  was  any  agreement  or 
undmtandlng  between  you  and-  Dr.  Alexan- 
der  that  he  was  to  go  to  your  bouse  or  to 
see  you  or  consult  with  you  on  tbe  night  of 
the  homicide  after  leaving  the  ooorthons^. 
A.  No;  there  waan't  Q.  State  whether  or 
not  there  was  an  engagement  or  understand- 
ing between  Jim  Wbite  and  the  deceased  en- 
tered into  while  yon  were  present  as  to  any 
subsequent  meeting  or  conversatkm.  A.  Ifo; 
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there  was  not  any  engagement  made.  Jim 
told  me  it  urasn't  necessary  to  go  down.  Q 
State  wbetlier  or  not  yon  saw  Dr.  Alexan- 
der any  more  that  nl|^t  nntll  after  the  homi- 
cide? A.  No,  ma'am;  I  didn't  The  reporter 
having  read  the  questions,  and  the  witness 
baring  answered  them,  the  counsel  then  aMc- 
ed  the  followliuE  questtons:  Q.  Now  yon  say 
that  Jim  White  told  the  deceased  it  wasn't 
necessary  to  come  down  to  his  house?  A.  I 
did.  Q.  Foe  what  porpose  was  be  (xnnlng 
down  there?  A.  He  offered  to  come  down 
there  to  apoIoglBe  to  Ids  wife.  Judge  Ltddon: 
We  object  on  tbo  same  grounds.  The  Court: 
Objection  sustained.  Mr.  Price:  Defmdant 
vxeeptB,  We  proffer  to  iHOTe  by  tide -witness- 
Judge  Uddoa:  We  object  to  bis  stating 
what  be  proffen  to  prove  in  the  presence  ol 
ttie  Jury.  Tfae  Gonrt:  Tb»  Jury  will  have  to 
retire.  Mr.  Price:  Your  honor  will  note  an 
exception.  We  proffer  to  prove  by  this  wit- 
ness, in  answer  to  that  question,  that  Alex- 
andor  oBeted  to  come  down  to  White's  house 
and  get  down  on  his  knees  and  beg  Mrs, 
White's  pardon  for  making  an  assault  upon 
her,  and  tliat  in  answer  to  that  offer  Mr. 
WUte  told  Idm  it  wasn't  necessary.  We 
think  it  is  admissible  for  the  further  reason 
that  your  honor  has  permitted  the  witness 
for  the  state  to  testify  that  Alexandtf  said 
he  had  an  engagonent,  and  that  the  witness 
testifled  that  Alexander  had  made  inquiries 
as  to  tlie  residence  ct  Malcolm  Stephens,  and 
it  is  certainly  admdflilble  for  the  purpose  of 
showlnir  Alexander  could  not  have  said 
that  there  waa  any  engaganoit  between  blm- 
s^f  and  White  or  betweoi  hlmsdf  and  Steph< 
ens,  or  any  obligation  up<Mi  him  to  come 
down  there  at  10  o'clock  at  night  and  make 
any  apologies  to  Mrs.  White.  Judge  Liddon; 
We  object  The  Court:  Objection  sustained. 
Mr.  Price:  Defendant  excepts.  (The  Jury 
returns  to  the  box.)  Dr.  Alexander,  Mr. 
White,  and  myself  were  together  at  the 
courtro<mi  about  30  minutes.  Alexander  left 
first  There  was  no  agreement  or  under- 
standing between  White  end  Alexander  that 
there  should  be  any  subsequent  meeting.  I 
suppose  White  left  In  a  minute  after  Alexan- 
der did,  maybe  two  minutes;  It  was  a  very 
short  time.  I  came  downstairs  with  Mr. 
White.  We  walked  down  these  steps  and 
went  uptown  and  I  went  home.  The  next 
time  I  saw  Jim  was  after  the  bomldde.  I 
heard  the  shooting;  I  bad  not  gone  to  sleep. 
I  don't  know  how  much  time  exacUy  had 
elapsed  from  the  time  White  and  Alnander 
had  separated  at  the  courthouse  until  I  heard 
the  shooting;  I  would  fix  the  time  anywhere 
from  15  to  80  minutes.  I  had  been  home 
some  lltUe  bit,  I  suppose  about  three-quarters 
of  an  hour,  refreshing  my  memory.  I  thought 
tihe  flrvt  firing  was  the  whole  round,  but  I 
am  convinced  It  wasn't  It  was  very  rapid. 
(Witness  indicated  how  the  sbote  appeared 
to  him  by  slapping  his  hands  together.)  The 
first  three  were  rapid.  There  waa  a  slight 


pause  between  the  IMtA  and  fourth,  and  be- 
tween the  fourUi  and  fifth.  Tbe  first  three 
were  so  rapid  yon  could  hardly  distinguish 
one  from  the  other.  I  was  out  on  the  streets 
that  night  after  tbe  homicide  was  commit- 
ted. I  know  where  a  large  oak  tree  stands. 
It  was  dark  around  that  tree.  Thereupon  tbe 
f<dlowlng  question  was  asked:  'Could  a  mas 
coming  down  the  stxeet  see  a  man  about  ttiet 
tree  in  <a.  distance?*  Judge  Uddon:  We  ob- 
ject TheOourt:  No,  that  wotdd  be  an  opin- 
ion of  the  witness.  Mr.  Price:  DetUidant 
excepts.  TbB  lifl^t  from  tbe  electric  light  at 
the  far  comer  showed  very  little  Vgfit  nnder 
tliat  tree.  It  was  dark  tiiere^  and  It  was  a 
cloudy  night 
"CrosfrexamlBation : 

"Whoi  I  say  there  was  no  ageeemmt  for 
a  meeting  after  they  were  here  at  tlie  aher- 
ifCs  office  together,  I  mean  there  was  none 
that  I  know  of.  I  didn't  stay  with  White 
any  more  after  we  left  the  courthouse.  I 
know  that  Jim  White  went  to  the  academy 
that  ni^t  I  went  wltti  Mm.  I  suppose  that 
Alexander  came  here  to  the  courthouse  at 
the  request  Jim  Wiilte.  I  did  not  come 
with  them ;  I  waa  en  ahead  of  than.  When 
I  saw  them  craning  out  of  the  academy.  I 
came  on  ahead.  X  lieard  aome  hollowtaig 
while  tbe  shooting  was  going  mu  It  was 
screaming.  I  tbink  between  the  fourth  and 
fifth  shots  I  heard  him  say.  'Jim,  don't  kill 
me.'  I  heard  the  screaming  betwea  tbe  third 
and  fourth  shots.  There  were  three  shots 
fired  rapidly,  and  immediately  after  that  I 
heard  the  screaming.  I  couldn't  t^  anything 
that  was  said;  It  was  just  hollowing  out 
loud.  After  the  fourth  shot  I  beard  him  say. 
'Jim,  don't  shoot  me,*  or  'don't  kill  me,'  one  of 
those  remarks.  That  was  Just  before  the 
last  shot  and  that  was  the  last  I  heard  of 
the  hollowing  or  screaming 

"Redirect  exan^nation: 

"I  was  ahead  of  Mr.  White  and  Dr.  Alex- 
ander coming  back  from  the  academy.  I  sap- 
pose  I  was  25  yards  ahead.  Tliat  Is  an 
estimate.  There  was  nobody  else  almg  with 
White  and  Alexander.  They  came  down  by 
themselves.  They  came  up  In  the  sheriff's  of- 
fice. I  heard  some  shooting,  and  X  heard 
some  hollowing  down  there  where  the  shoot- 
ing took  place.  I  was  Just  across  the  street 
from  there,  and  I  think  the  streete  are  00 
feet  wide.  'If  there  was  any  remarli  made 
as,  'Men,  please  don't  let  them  kill  me,'  I 
didn't  hear  it  I  don't  think  the  street  Is 
over  60  feet  wide.  I  was  sitting  up  at  tfae 
time. 

"Becross  examination: 

"I  am  related  to  the  defendant.  I  am  hia 
brother-in-law." 

The  thirty-second  to  the  forty-fourth  as- 
signments, Induslve,  are  all  based  upon  the 
rejection  of  proffered  testimony  of  this  wit- 
ness. I  shall  consider  them  all  togethw.  in 
that  declining  to  f<dlow  the  example  of  de- 
fendant's counsel,  wbo  have  argued  them  all 
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s^uirately.  I  shall  not  enter  upon  any  ex- 
tended dlacusBion.  Suffice  It  to' say  thai  aft- 
er a  careful  conalderatkm  thereof,  no  re- 
Terslble  error  has  been  made  to  appear  to 
me.  Much  of  the  proffered  testimony  re- 
lated to  wlf-serrlng  declarations  and  acta  of 
the  defendant,  as  to  vhich  I  refer  to  what 
I  have  already  said  In  discasslng  the  twen- 
tieth assignment  See  the  authoritiee  there 
dted,  especially  West  r.  State,  63  Fla.  77.  48 
South.  446.  Some  of  such  testimony  was 
dearly  Immaterial  and  not  pertinent  to  the 
case.  I  do  not  think  that  any  of  the  conver- 
sations and  acts  which  took  place  In  the 
sherUTs  office,  as  offered  to  be  prored  by 
the  witness,  could  be  properly  said  to  form 
a  part  of  the  rest  gestae,  so  as  to  render 
the  same  admissible.  I  do  not  see  their  con- 
nection with  the  homicide.  See  Stltt  r. 
State,  91  Ala.  10,  8  South.  669,  24  Am.  St 
Bep.  853;  Patterson  t.  State,  156  Ala.  62, 
47  South.  62;  Raines  t.  State,  81  Miss. 
489.  33  South.  19,  which  was  approved  and 
followed  In  Hughes  v.  State,  38  South.  33. 
I  recognize  the  fact  that  there  Is  some  con- 
flict in  the  authorities,  and  I  have  carefully 
examined  those  cited  to  us  by  the  defendant 
but.  In  the  light  of  onr  own  dedslona,  I  am 
of  the  opinion  that  these  assignments  have 
not  been  sustained. 

For  like  reasons,  I  think  that  the  assign- 
ments numbered  from  45  to  50,  inclusive, 
must  fail;  all  being  based  on  the  exclusion 
of  certain  testimony  songht  to  be  elicited  by 
the  defendant  from  Jim  £«w1b. 

The  flfty-flrst,  fifty-second,  and  flfty-fonrfh 
assignments  Question  the  rulings  of  the  conrt 
In  refusing  to  permit  W.  A.  Lewis,  one  of 
the  defendants  witnesses*  to  answer  certain 
questions  pr<^unded  to  him  on  his  direct 
examination.  The  witness  had  testified  to 
having  bad  a  talk  with  the  defendant  in 
front  of  Alderman's  store  on  the  nis^t  of 
the  tragedy  tnm  10  to  20  minutes  prior  to 
the  time  the  witness  heard  the  shooting, 
which  resulted  In  Dr.  Alexander's  deaths 
He  was  then  asked  to  "state  what  was  said 
in  Uiat  connection.''  The  objection  was  prop- 
erly sustained.  What  I  have  said  just  after 
dl^mslng  of  the  twmty-eighth  assignment,  In 
dlscDSslng  the  assignments  based  npon  prof- 
fered testimony  of  Malcolm  Stephens,  Is  alike 
applicable  here.  This  also  applies  to  the 
flfty-seoond  assignment,  which  was  based  np- 
on the  court  sustaining  an  objection  to  the 
qnestitm:  "What  was  that  conversation? 
"What  was  said  br  White  in  that  conversa- 
tl<m  about  Dr.  Alexander?"  Prior  to  the 
pn^Knmding  of  that  question,  the  witness 
bad  testified  that  the  conversation  with  the 
defendant  to  whidi  be -referred  was  omeem- 
ing  Dr.  Alexander.  I  think  that  each  of 
these  anestions  was  too  broad.  I  am  all  the 
more  impressed  with  the  correctness  of  the 
conduston  which  I  have  reached  after  read- 
ing the  statement  of  tbB  defendant's  ooun- 
sd  as  to  what  they  expected  and  proffered 
to  prore      such  witness.   Much  of  it  was 


In  the  nature  ot  self-serving  declaratJcms  by 
the  defendant,  as  to  which  I  have  already  ex- 
pressed my  opinion  and  dted  authorities. 
The  Jury  had  been  withdrawn  under  the  di- 
rection of  the  court,  while  the  defendant's 
counsel  stated  what  tb^  expected  the  wit- 
ness to  testify  to  In  response  to  the  Questions 
to  which  the  state  had  objected.  Certain 
proceedings  then  occurred  which  I  think  it 
advisable  to  copy  from  the  bill  of  excep- 
tions for  the  pn^ier  understanding  of  this 
opinion.    Th^  are  as  foltows: 

"(Thereupon  the  Jury  was  recalled  and  the 
taking  of  testimony  resumed.)  In  the  con- 
versation I  had  with  Mr.  White  on  the  nl^t 
of  April  12th,  In  front  of  Alderman's  store, 
he  did  say  something  about  what  he  would 
do  If  Dr.  Alexander  didn't  leave  town.  He 
said  If  Dr.  Alexander  didnt  publish  In  the 
paper  his  apol<vles  to  the  pet^le  of  Jackson  * 
county,  in  the  town  of  Marianna,  that  he  had 
to  leave  town.  He  did  not  say  anything 
to  the  effect  that  If  Dr.  Alexander  didn't 
leave  town  that  night  th&ee  would  be  a 
dead  man  In  Hartanna  next  morning,  ^we- 
upon  the  following  question  was  propounded : 
Did  he  or  not  say  his  apologies  for  what? 
Judge  Uddon:  We  object  The  Court:  The 
objection  is  sustoined.  (Defendant  excepts.) 
Mr.  Eehoe:  We  proffer  to  prove—  Judge 
Uddon:  We  object  to  his  stating  what  he 
expects  to  [HOve  in  the  presence  <^  the  Jury. 
The  Court:  You  have  that  already  In  the 
record.  Mr.  Etime :  If  the  conrt  please,  we 
think  not ;  we  think  It  necessary  to  offer  it 
now.  The  Court:  This  constant  moving  to 
and  fro  of  the  Jury  Is  a  hardship^  I  don't 
think  it  Is  necessary.  I  can  see  how  It  can 
be  avoided,  and  I  don't  see  why  counsel  can't 
see  it  Of  course,  the  Jury  must  retire 
again  If  you  are  going  to  make  another  prof- 
f^.  Mr.  Price :  We  exc^t  to  the  remark  of 
the  court  that  the  court  dont  see  any  neces- 
sity for  the  Jury  retiring.  We  don't  ask 
that  they  shall  retire.  Mr.  Wilson :  Then  the 
state  does  ask  that  th^  retire.  Cl^hereupon 
the  Jury  retired.)  The  Court:  I  will  soy 
now  that  the  remarks  last  made  were  not 
necessary,  and  were  made  evldentiy  to  create 
a  false  Impression  on  the  Jury  that  the  court 
was  responsihle  for  the  situation  existlim; 
It  Is  not  exactly  fair  to  the  court  I  have 
indicated  a  line  of  procedure  that  wUl  ob- 
viate this  and  not  sacrifice  a  single  rigbt  of 
the  def aidant  Mr.  Kehoe:  Will  the  conrt 
permit  me  to  address  the  court?  I  will  as- 
sure the  court  that  the  remarks  made  were 
not  for  the  purpose  of  getting  anything  im- 
properly before  the  court  and  the  Jury,  and 
we  do  not  ttdnk  It  is  a  fair  crltidam  In  the 
presence  of  the  Jury  or  In  tb^  absence. 
We  know  that  your  honor  has  a  broad  dis- 
cretion in  mattms  of  this  kind.  We  have 
ab8<aute  oonfldraioe  in  the  f aiUi  of  your  htm- 
or,  but  we  do  frankly  brieve  that  yon  are 
abusing  that  discretion,  and  in  taking  an  ex* 
ceptlim  to  the  ruling  of  the  court,  we  do 
BO  In  the  knowledge  that  there  will  be  an 
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opportnnIt7  for  the  Supreme  Court  to  say 
whether  or  not  your  honor  has  abused  this 
discretion.  The  Court:  The  court  tias  no 
Intention  of  depriving  you  of  a  single  right, 
but  counsel  in  their  zeal  for  their  dlent's 
Interest— and  it  is  a  commendable  seal — 
ought  to  sometimes  tUnlc  of  the  rights  of 
the  court  Oounsel  malce  remarks,  whether 
Intended  or  not,  which  have  the  effect  of 
reflecting  on  the  court  or  the  court's  falr^ 
ness.  Sometimes  It  Is  In  the  manner ;  some- 
times it  Is  in  the  tone  of  the  voice.  Counsel 
have  no  right  to  forget  that  the  court  has 
rights  as  well  as  counsel ;  all  the  rights  are 
not  with  the  practitioner.  Mr.  Kehoe:  I 
think  the  court  will  concede  that  everything 
we  have  said  has  been  said  in  a  respectful 
manner.  The  Court:  Counsel  owe  It  to  the 
court  to  assist  In  facilitating  causes.  There 
are  hundreds  of  cases  pending  in  the  courts, 
and  litigants  have  a  right  to  their  fair 
share  of  the  court's  time,  and  It  is  the  duty 
of  counsel  to  save  as  much  time  as  possible. 
It  is  for  that  purpose  that  the  court  has 
made  suggestions.  The  weather  is  hot,  every- 
body is  tired  out,  and  the  court  thinks  it 
has  not  had  as  much  assistance  from  coun- 
sel In  the  way  of  facilitating  business  as 
It  ought  to  have.  Mr.  Kekoe:  We  have 
tried  to  be  respectful;  If  we  have  failed, 
we  r^ret  It.  We  honestly  believe  the  court 
Is  wrong.  We  would  be  false  to  our  client 
and  false  to  ourselves  if  we  allowed  an 
undue  respect  for  the  court  to  cause  us  to 
neglect  our  client's  interests,  to  sleep  over 
our  rights.  I  will  state,  If  at  this  time, 
or  at  any  time,  the  court  thinks  I  have 
failed  In  respect  to  the  court,  I  will  gladly 
apologize,  but  so  far  as  not  registering  ex- 
ceptions to  the  rulings  of  the  court  when  we 
think  the  court  is  in  error—  The  Court: 
I  have  not  asked  for  apologies  or  claimed 
any  were  due.  Mr.  Kehoe:  In  reiqionse 
to  the  last  question,  we  expect  to  prove 
that  he  said  he  must  publish  his  apologies 
in  the  paper  for  having  made  an  assault 
on  his  wife,  White's  wife,  or  leave  town. 
That  is  the  answer  we  expect  to  elicit  Mr. 
Wilson :  We  object  to  the  question,  and  what 
they  expect  to  prove.  The  Court:  The  ob- 
jection Is  sustained.  Mr.  Kehoe:  The  de- 
fendant excepts.  (The  Jury  return  to  the 
box.)" 

The  defendant  earnestly  contends  that  the 
proffered  testimony  was  admissible  by  rlrtue 
of  the  fact  that,  as  the  state  had  Introduced 
a  portion  of  the  conversation  referred  to  by 
T.  G.  Alsobrook,  therefore  he  was  entitled 
to  have  go  before  the  Jury  the  other  parts 
thereof,  so  that  they  would  have  the  benefit 
ot  the  entire  conversation.  I  find  that  the 
witneflB  Alsobrook  had  testified  that  he  saw 
the  defendant  "shortly  l)efore  the  shooting 
took  place,"  estimating  the  thne  at  about  15 
mlnntes,  sitting  on  a  bench  in  front  «f  Mr. 
Alderman's  store  with  Gus  Lewis;  that  as 
the  witness  passed  them  he  heard  the  de- 
fendant maka  a  remaric  to  the  effect  that 


(Bli. 

"If  he  didn't  leave  town  to-night,  there 
would  be  a  dead  man  in  town  to-morrow"; 
but  that  he  "didn't  stop  to  hear  to  whom  lie 
was  referring."  On  cross-examination  he 
testified:  "I  didn't  hear  the  first  part  of 
the  conversation.  That  is  all  I  heard;  that 
if  he  didn't  leave  town  tliere  would  be  a 
dead  man  in  town  to-morrow.  1  didn't  hear 
any  name  called.  I  don't  know  of  my  own 
knowledge  who  that  remark  had  refereioe 
to."  This  Is  all  that  such  witness  testified 
to  concerning  Qiat  courersation.  I  folly  ap- 
prove of  our  holding  In  Fields  t.  States  46 
Pla.  84,  85  South.  185,  iQton  whicb  the  de- 
fendant relies,  that:  "Where  part  of  a  oon- 
vmation  Is  gtven  in  evidence  the  deffendant 
Is  entitled  to  have  before  tiie  Jury  all  that 
was  said  uiKm  the  subject  upon  tihe  particu- 
lar occaalon,  whether  pr^Jodlclal  or  benefi- 
cial to  him.  The  whole  convosatim  shonld 
be  given."  Also,  see  Thalhelm  v.  State,  38 
Fla.  160.  text  199,  20  South.  988^  text  947, 
and  WUllams  v.  K^rnr.  U  Fla.  234.  text 
244,  89  Am.  Dec  243,  both  of  which  are  cit- 
ed in  Fields  V.  Siate,  supra.  I  am  of  tlie 
opinion  that  these  authorities  do  not  sos- 
taln  the  defraidant^s  contrition.  I  tliinfc 
that  the  trial  Judge  did  permit  the  witness 
W.  A.  Lewis  to  give  in  testimony  all  the 
portions  of  the  conversation  had  between 
him  and  the  defendant,  to  which  Alsobrook 
had  referred  In  his  testimony,  which  related 
"to  the  subject-matter  of  the  suit"  and 
which  were  not  violative  of  other  well-es- 
tablished rules  of  evidence.  This  is  In  ac- 
cordance with  the  cited  decisions  of  this 
court  and  Is  the  full  extent  to  which  they 
go.  It  will  be  readily  seen  from  the  admit- 
ted testimony  of  such  witness,  which  I  have 
copied  In  this  opinion,  that  he  was  permit- 
ted to  testify  as  to  the  remark  wlilch  Also- 
brook liad  testified  that  he  heard  the  defend- 
ant make  to  the  witness  as  he  passed  by 
them,  which  was  that  such  remark  did  refer 
to  Dr.  Alexander,  but  that  the  defendant 
"did  not  say  anything  to  the  eCFect  that  if 
Dr.  Alexander  didn't  leave  town  that  night 
there  would  be  a  dead  man  in  Marlanna  next 
morning,"  but  that  what  the  defendant  did 
say  was,  ''If  Dr.  Alexander  didn't  publish  In 
the  paper  his  apologlee  to  the  people  of 
Jaclcson  county.  In  the  town  of  Marlanna, 
that  he  bad  to  leave  town."  I  further  find 
that  the  defendant  as  a  witness  in  Us  own 
behalf  was  permitted  to  testify  concerning 
the  conversation  he  had  with  Gus  Lewis,  in 
which  he  denied  having  made  the  remark 
which  Alsobrook  had  testified  that  he  heard 
him  make,  and  stated  that  what  he  did  say 
was  "that  If  he  didn't  leave  town  tonight 
or  publish  his  apologies  In  the  paper  i  would 
publUA  him  myself  to  the  people  In  this 
town  and  the  snrrounding  country."  He  far- 
ther went  on  to  testify  "that  I  thought  It 
was  a  courtesy  I  was  due  to  the  people 
the  town,  for  the  assault  he  had  made  am 
my  wifft"  It  is  true  that  the  state  ummA 
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to  strike  ont  this  last-quoted  portion  ot  bis 

testimony:  bnt  the  conrt  denied  the  motion, 
saying  that  he  would  "Instmct  the  Jary  at 
the  proper  tlma"  This  disposes  of  the  flfty- 
flrst,  fifty-second  and  fifty-fourth  assign- 
ments adversely  to  the  contentions  of  the  de- 
fendant.   They  have  not  been  sustained. 

The  flfty-flfth  assignment  is  based  upon 
the  statement 'made  to  counsel  for  the  de> 
fendant  by  the  court  In  the  pres^ce  of  the 
jury  as  to  "this  constant  moving  to  and  fro 
of  the  jury"  being  a  hardship,  wtiicb  I  have 
already  copied  herein  In  full.  I  set  forth  the 
full  proceedings  relating  thereto  in  order  to 
show  Just  what  did  occur  and  what  called 
forth  the  remark.  I  fully  approve  of  onr 
holding  tn  Mathis  v.  SUte,  45  Fla.  46.  34 
South.  2S7,  as  In  both  prior  and  subsequent 
cases,  that  "the  utmost  care  should  be  nsed 
by  the  trial  Judges,  especially  in  cases  where 
,  human  life  is  involved,  not  to  let  any  ex- 
pression fall,  either  by  qnestlon  or  other- 
wise, that  Is  capable  of  being  Interpreted 
by  the  Jury  as  an  Index  of  what  he  thinks 
of  the  prisoner,  bis  counsel,  or  his  case."  I 
would  also  call  attention  to  onr  discussion 
of  this  point  in  the  dted  case.  As  was  said 
there,  I  think  that  It  would  have  been  better 
if  such  statement  had  not  been  made;  but 
under  the  facts  and  circumstances  disclosed 
in  the  bill  of  exceptions  In  connection  there- 
with. In  this  case,  as  in  that,  "we  do  not 
think  the  «Tor  sufficient  to  warrant  a  re- 
versal of  the  case."  There  was  some  justifi- 
cation for  it,  as  appears  in  the  explanation 
or  statement  of  the  trial  Judge,  after  the 
Jnry  had  retired,  and  as  Is  also  apparent 
elsewhere  in  the  bill  of  exceptions.  In  their 
seal  and  earnestness  displayed  on  behalf  of 
their  client,  we  think  It  plainly  appears  that 
the  defendant's  counsel  did  r^eatedly  try  to 
get  before  the  Jury  certain  testimony  which 
the  court  had  held  Improper  and  Inadmtesl- 
ble.  It  would  further  seem  that  the  trial 
had  been  somewhat  unduly  protracted  by  the 
course  pursued  by  counsel,  and  that  the 
trial  Judge  bad  been  forced  to  send  the  Jury 
ont  oftener  than  should  have  been  necessa- 
ry. It  was  a  hardship  upon  them,  and  that 
fact  in  Itself  may  have  had  more  of  a  tend- 
ency to  prejudice  th^  against  the  defend- 
ant or  his  counsel  than  the  remark  made  by 
the  trial  Judge. 

The  flfty-elghth  to  the  sixty-eighth  assign- 
ments, Inclnslve,  must  also  fall  for  the  rea- 
son that  they  are  all  based  upon  the  exclnslon 
of  proffered  testimony,  which  not  only  formed 
no  part  of  the  res  gestae,  bnt  for  the  most 
part  related  to  the  self-serving  declarations 
and  acts  npon  the  part  of  the  d^endant.  It 
was  sought  to  show  that  on  the  night  of  the 
bomiclde  the  defendant  had  conversations 
with  certain  named  persons  in  which  be  re- 
quested them  to  go  that  night  and  see  Dr. 
Alexander  for  the  purpose  of  discussing  with 
tilm  the  matter  of  the  assault  which  the  de- 
fendant dalmed  Alexander  had  made  upon 
bis  wlfe^  but  aa  a  matter  ot  fact  no  testl- 


mony  was  profCwed  to  ti»  effect  that  any  of 
such  requested  persona  did  see  or  have  any 
conversation  with  Dr.  Alexander  on  that 
nl^t ;  on  the  contrary.  It  would  appear  that 
they  did  not  It  was  clearly  Inadmissible  te»- 
tlmony  to  Show  these  conversations  by  tha 
defendant  and  such  requests  upon  his  part 

The  sixty-idnUi  and  sev^tieth  assignmentB 
are  based  npon  the  refusal  of  the  trial  court 
to  permit  the  def^dant  to  iwove  by  Hiss 
Richardson,  the  stmographer  who  took  down 
the  testimony  of  the  witnesses  at  the  prelimi- 
nary trial  of  the  defendant  certain  testimony 
given  in  thereat  by  Dr.  N.  A.  BaltzelL  I 
find  that  Dr.  Baltzell  had  testified  as  a  wit- 
ness In  this  case  on  behalf  of  the  state,  and 
bad  stated  In  such  testimony  that  he  had  oc- 
casion to  examine  the  body  of  Dr.  Alexander 
shortly  after  his  death.  Among  other  things, 
he  bad  testified.  In  q>eaklng  of  a  certain 
wound  which  he  found  on  the  body,  as  fol- 
lows: "I  made  only  one  examination  of  the 
body.  I  examined  the  body  some  little  bit  on 
that  occasion,  but  I  was  there  only  a  few 
mlnntes  at  the  time.  My  opinion  is  that 
this  wound  In  the  abdomen  was  making  its 
«cit  there  In  the  front  coming  from  behind — 
forward.  When  I  first  saw  the  body  of  Dr. 
Alexander,  the  wound  that  presented  Itself 
first  to  my  attention  was  this  wound  J  first 
described.  My  first  i»resnmptlon  was  that  it 
entered  from  the  front  My  first  impression 
when  I  saw  the  wound  in  the  abdomen,  Dr. 
Alexander  lying  on  his  back  at  that  time,  the 
mental  impress  given  me  at  that  time  was 
that  the  wound  must  have  entered  from  the 
front  After  that  when  Mr.  Calhoun  was 
there,  I  suggested  that  we  turn  the  body  over 
BO  it  might  be  further  examined.  We  looked 
at  It  more  carefully,  and  we  could  come  to 
no  definite  conclusion  as  to  whether  It  en- 
tered from  the  front  or  the  rear.  The  sig- 
nificance of  a  wound  entering  and  coming  out 
of  a  body  has  a  bearing  npon  the  size  of  the 
hole  made  in  going  in  and  coming  out  We 
got  onr  opinion  in  that  way.  The  rule  is, 
and  I  don't  know  of  any  exception  to  it  that 
there  would  be  a  larger  point  of  exit  than 
of  entrance.  The  tissues  did  not  show  a  very 
great  amount  of  difference  on  this  occasion, 
and  I  cpuld  not  swear  positively  at  the  time 
of  my  first  testimony  given  in  this  case  that 
it  did  go  In  there  from  the  front  or  the  rear, 
and  I  could  not  make  up  my  mind  positively 
if  there  was  any  very  considerable  difference ; 
there  was  little,  if  any.  Later  on  I  had  occa- 
sion to  examine  the  clothes  of  Dr.  Alexander, 
and  my  conclusions  along  the  hypothesis  i 
have  mentioned  as  to  the  entrance  being 
smaller  than  the  exit  was  confirmed.  I 
found,  taking  from  the  coat  In  the  rear,  a 
very  small  bullet  hole.  Then  I  traced  the 
bullet  hole  through  the  lining  of  the  coat, 
then  into  the  lining  of  the  vest  then  through 
the  shirt  then  through  the  undershirt  then 
throngh  the  body  of  Dr.  Alexander,  then  for- 
ward Into  the  clothes  as  I  hare  described— 
<ai!7  forward,  finally  oat  fibrongb  th«  under- 
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Bhlrt,  the  onter  shirt,  and  throoi^  the  reat 
and  out  Tte  vest  was  the  last  garment 
through  which  tbe  Inillet  passed,  since  evi- 
dently the  coat  was  not  buttoned  up>  There 
was  no  bullet  hole  In  the  coat  In  front. 
There  was  a  bullet  hole  In  the  coat  in  tj^e 
rear.  I  examined  these  garments  closely,  and 
the  most  positive  evidence  I  came  to  was, 
aside  from  the  fact  that  the  smallest  hole  was 
in  the  rear,  a  gradual  Increase  in  size,  and 
more  or  less  Irregular,  forward  from  behind, 
taking  up  the  shirt,  which  was  a  pleated 
bosom  shirt."  Here  counsel  eihlbite  shirt  to 
witness,  and  after  fxamlntng  same  witness 
testified:  "TUs  Is  the  shirt  As  I  say,  see- 
ing -gathering  up  this  AIrt  and  makiiw  a 
careful  ezamiimtlon  of  the  shirt  I  began  to 
look  at  it  very  closely,  ft^lowinff  the  range  of 
these  bullet^  I  noticed  in  one  of  the  ideats 
that  the  hole  made  by  tte  bullet  was  cov- 
ered partially  ov^,  as  Is  shown  here  by  this 
pleat  (indicating).  The  pleat  covered  the 
hole  partially.  My  con(duM<Hi  was  this:  It 
would  have  been  practically  ImpoesiUe  for 
this  bullet  to  bave  gone  In  forward  and  the 
hole  to  be  covered  by  this  pleat  or  any  part 
of  the  pleat;  but  it  would  liave  cat  the 
pleat  btfore  making  the  lu^;  but  coming 
this  way,  it  would  cut  the  shirt  and  brush 
the  pleat  out  of  the  way,  and  not  uecesaarlly 
cut  the  pleat  Itself ;  ttiat  Is  the  Impression 
made  on  me— my  contusion  for  tlie  direction 
of  the  bullet  I  found  the  shirt  In  the  vault 
at  the  First  National  Bank.  I  made  fbs  ex- 
amination of  these  fdothes  perhaps  about 
noon  the  fcdlowlng  day  after  I  uamined  the 
body  of  Dr.  Alexander  the  night  b^r&  He 
didn't  have  any  eiothee  on  when  I  examined 
him  the  first  time.  (Here  coat  was  exhibited 
to  witness.)  This  Is  the  same  coat  that  1 
saw  bullet  holes  in.  (Vest  uchtblted  to  wlt- 
nos.)  That  Is  the  vest  I  didn't  see  anything 
at  all  tliat  attracted  my  attrition  to  the 
trousers.  This  is  the  undershirt  I  don't  re- 
member making  any  examination  of  the  un- 
derclothes." 

On  cross-examination  the  witnesses  testi- 
fied: "I  only  visited  the  body  one  tim^  one 
occasion,  and  all  the  examination  I  made 
was  on  that  occasion.  That  was  about  12:90 
the  night  of  the  killing.  The  bqdy  was 
in  Dr.  Alexander's  office  at  that  time;  I  was 
from  five  to  e^t  minutes  pertiaps  mak- 
ing the  examlnatitm.  I  was  as  deliberate 
in  making  the  examination  as  (me  could  be 
in  a  period  of  five  or  eight  minnteB.  I  had 
other  bufdness  on  band.  However,  I  don't 
know  ttiat  I  would  have  made  a  more  care- 
ful examination  if  I  bad  had  more  time.  I 
satisfied  myself  as  far  as  ctmdltlons  presented 
themselves.  I  think  I  made  the  examination 
about  12  o'clock  at  night.  I  think  i  had 
some  lamp  lights.  I  don't  think  it  was  an 
electric  light.  I  testified  before  tb%  coroner 
in  this  case.  I  testified  twice  that  day,  once 
before  I  looked  at  tiie  dothtav  and  mce  in 
the  afternoon  after  I  had  looked  at  Ifte  clotti- 
log.  Id  the  molning  before  I  looked  at  the 


clothing  I  refwred  to  and  desolbed  Oils 
wound  in  the  abdomen.,  I  think  I  made  the 
remark  that  In  my  Judgment  the  wound  al- 
tered ttom  ttie  to>nt  and  made  Ita  exit  to 
the  rear,  or  used  tbe  words,  'It  is  my  pre- 
BumptioD.*  I  wlU  say  Just  here,  if  yon  will 
allow  me,  since  making  that  stetement  I  bave 
seen  two  copies  of  the  testlnuHiy  as  tak«i. 
I  didn't  teke  th«n  both  and  compare  titem  to 
see.  The  signed  copy,  I  signed  tai  Judge  Wil- 
liams* court,  and  my  reooUeetton  Is  that  the 
word  'presmnptlon,*  It  Is  my  prammptimi.' 
or  using  the  word  ^tnsumlng'  in  tlut  connec- 
tion—It came  from  the  front  and  went  to  the 
rear,  the  bac&.  I,  however,  here  In  court, 
saw  some  of  the  testimony  taken  and  was 
looking  over  It,  and  tbat  attracted  my  atten- 
tlon— It  wasn't  la  13i«e.  Now,  I  wonldnt 
swear  whether  It  was  1^  ont  but  I  thought 
at  the  Ume  tbat  tJie  word  'presnnn^tltm'  was 
left  out  of  one  eopj,  I  don't  recollect  wheth- 
er Miss  Allle  RIdiardson  vraa  reporting  tbat 
case  Btenographlcnlly  or  not;  I  oonld  not 
swear  it,  Tbis  anesUon  was  asked  nm  In  Oie 
morning  examination:  Ton  said  sometliing 
about  the  wound  In  tbe  back.  Yon  ocamlned 
where  the  bullet  was  Buppoeed  to  have  en- 
tered. Was  that  wound,  in  your  (^nion, 
where  tbe  same  went  in,  tbe  uppw  part  trf  the 
abdomtti?'  and  I  answered  about  this  way: 
*I  am  fairly  sure  that  It  was.  I  am  not  pre- 
pared to  swear  positively  tbat  the  wound 
went  In  from  the  front  or  the  rear.  It  didn't 
follow  the  usual  descrlpaons  of  exlte  and  en- 
trances of  wounds.  To  the  very  best  of  my 
ability  I  examined  htm  three  times  I  ttklnk 
and  ascertained  positively  In  my  mind  tbat 
fact  The  rule  following  the  entrance  and 
exit  of  a  wound  Is  that  tbe  exit  Is  almost  In- 
variably  larger  than  the  point  of  ntrancei 
I  tound  tbat  If  there  was  any  difference  at 
all  It  was  very  sligbt  I  think  tbat  the  mere 
eye  would  give  you  very  little  Information 
on  the  subject  The  iiresnmptlon  In  my  mind 
was  that  tbe  wound  was  from  the  front 
rather  than  from  the  rear.'  That  was  the 
impression  I  had  tbe  first  time  I  testlfled  aft* 
er  examining  the  body.  On  cross-pxa  nilns  tlon 
I  was  asked  this  question  by  Mr.  Price:  *I 
believe  you  stated  Qiat  to  your  best  Judgment 
that  wound  went  In  here  Is  tiie  <me  tbat  went 
out  In  the  badL*  And  I  guess  I  must  have 
answered.  'Yes.  sir.'  I  dont  recall  Just  tbat 
an8w».  I  was  called  back  In  tbe  aftonooti. 
after  I  bad  examined  tbe  clothing.  I  sup- 
pose In  tbe  afternoon  I  was  cross-examined 
by  Mr.  Price.  In  answer  to  the  question, 
'You  are  not  vrllUng  to  swear  now  abaolute- 
ly  that  tbe  wound  was  from  the  rear  or  the 
frontr  I  steted  tbat  I  would  not  swear 
positively;  that  I  oouldnt  swear  tbat  tbe 
evidence  of  the  wovnd  was  greatn  <tf  its 
coming  from  the  rear  tban  fran  ttie  front 
I  also  stated  that  I  examined  the  Nothing 
casually,  only  pitted  np  one  i^ec^  Hint  I  was 
In  a  great  hnny  to  leave  (bersb  and  only 
looked  at  tbe  wounds  as  Jodftt  mUfams 
asked  m&  I  will  swear  :tbat  there  Is  meet 
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reacon  for  bdlerlng  that  the  mwoA,  tbe 
wound  that  shows  itself  in  the  fnwt  and 
bade,  altered  from  the  rear  than  there  Is  tor 
Its  having  wtared  the  front.  I  can't  nj  1 
am  posltiTe.  It  would  seem  a  practical  im- 
possibility to  say.  I  would  hare  said  I  was 
not  ln.a  position  to  swear  posltlrely  whether 
It  entered  from  the  front  or  the  rear  If  I  had 
never  seoi  any  clothing  at  all.  "Whea  I  tes- 
tlfled  before  the  coroner  in  the  morning  part 
ta  the  d87, 1  said  that  It  postdbly  could  have 
come  fftmi  the  fronts  ot  words  to  that  ^ect, 
and  you  win  noUce  before  that  I  said,  'it  Is 
my  presumption.'  I  could  not  get  my  mind 
dear  as  to  whethor  it  was  from  the  front  or 
the  rear.  B^re  I  examined  the  clothing  I 
was  in  great  doubt,  and  the  burden  of  doabt, 
I  am  not  sure  on  wUeb  side— I  may  have 
been  impressed,  first  seeing  the  wound  from 
the  front— Just  as  if  seeing  it  on  anybody  or 
anything,  first  seeing  it  on  the  fnmt,  my 
first  mental  Impression  on  my  mind  was  that 
it  must  hare  come  in  that  way.  ntat  was 
my  first  impKssion.  Then  Air.  Calhoun  and 
1  lifted  the  body  and  turned  it  over  two  or 
three  times  to  see  if  we  could  see  the  dire^ 
tlon  of  that  bullet  We  did  not  I  had  no 
poBltlTe  opinion  about  it,  because  I  could  not 
see  the  sign  of  whltih  way  It  went  I  made 
tbe  examination  assisted  by  Mr.  Calhoun,  and 
it  was  complete  before  I  testified  before  tbe 
coroner's  jury.  The  county  Judge  was  pres- 
ent when  I  made  the  examination.  I  was 
called  In  19  him.  It  is  [>08Bible  that  l°  the 
presence  itf  the  coroner  and  the  coroner's  Ju- 
ry on  that  occasion  when  I  made  that  ex- 
amination, I  stated  to  them,  after  having 
made  that  examination,  that  it  was  my  opin- 
ion that  the  shot  had  entered  from  the  front 
and  made  Its  exit  in  the  back.  I  dont  recol- 
lect As  I  say,  my  first  Impression  was;  see- 
ing it  from  the  frmt,  and  not  seeing  It  in  the 
rear.  I  could  not  say;  I  don't  recollect  It  Is 
a  fact  that  the  Iminesslon  I  hare  at  this 
time  is  from  an  examination  of  the  clothing 
rather  than  frinn  an  exanilnatlcm  of  tbe  body. 
I  arrived  at  tiiat  conclusion  from  the  exami- 
nation of  the  clothing  I  have  Idratlfled  here." 

I  now  copy  the  following  proceedings  ^m 
the  bill  of  exceptions  In  order  to  show  clear- 
ly the  basis  for  the  two  ass^nments  I  am 
now  considering:  "Q.  Miss  Blchardson,  was 
Dr.  Baltsell  a  witoess  on  the  former  trial  of 
this  caset  A.  Tes,  sir.  Q.  You  toait  down 
his  evidence^  did  yon?  A.  Tes,  sir.  Q.  Will 
yon  state  whether  or  not  the  following  ques- 
tion was  asked  Dr.  Baltsell:  'You  said  some- 
thing about  the  wound  in  the  back.  You  ex- 
amined where  the  bullet  was  supposed  to  have 
altered.  Was  that  wound  in  your  i^lnlon 
where  the  same  wait  in  the  upper  part  of 
tbe  abdomoi?'  Judge  Llddon:  We  object 
I>r.  Baitiell  didn't  doiy  any  of  that  testi- 
mony. The  Court:  No;  be  admitted  that.  I 
don't  think  It  is  necessary  to  go  into  it  Mr. 
Kehoe:  I  think  he  said  that  It  mi^t  or 
might  not  be ;  thht  it  entered  from  the  rear. 
Tbe  Court:   He  admitted  all  that  yon  read 


from  the  transcript  end  all  yon  called  his  at- 
toitton  to;  it  Is  unnecessary  to  go  over  it 
^aln.  Mr.  Kehoe:  I  desire  to  offer  in  evl- 
doice  that  his  answn  was  as  follows:  'I  am 
ftUrly  sure  it  was,  though  I  am  not  prepared 
to  swear  positively  that  it  went  In  from  tiie 
front  or  rear.  It  did  not  follow  tbe  usual  de- 
scription of  entrance  and  exit  wounds.  IJo 
the  very  best  of  my  ability  I  examined  him 
three  times  I  tlilnk,  and  ascertained  positive- 
ly in  my  mind  that  tact*  Mr.  IK^lson:  We 
object  to  that  testimony.  Dr.  Baltzell  has 
not  doded  tiiat  The  Court:  Objectitm  is 
sustained.  Mr.  Kehoe:  Defendant  excepts. 
Q.  Turn  to  page  11.  Was  Dr.  Balts^  asked 
this  question  upon  cross-examination:  'I  be- 
lieve you  stated  your  best  Jddgment  was  that 
the  wound  that  went  in  here  Is  tbe  one  that 
went  out  the  back?  Judge  Ltddon:  We  ob- 
ject The  Court:  I  have  already  sustained  the 
objection.  Mr.  Kehoe:  We  proffer  to  prove 
that  Dr.  Baltsell  testified  In  bis  best  Judg- 
ment that  the  wound  entered  In  the  front 
and  went  out  the  rear.  Judge  Llddon:  Yoo 
otFer  to  prove  that  1^  Miss  Blchardson?  Mr. 
Price:  Yes.  Judge  Liddcm;  We  object  TUe 
Court:  Objection  sustained.  Mr.  Price:  De- 
fendant excepts." 

I  am  of  the  opinion  that,  as  Dr.  Baltsdl 
did  not  deny  having  made  these  stetemente 
80  sought  to  be  Introduced,  but  practically 
admitted  that  he  had  done  so,  no  error  was 
committed  In  excluding  them.  See  Myers  v. 
State,  43  Fla.  500,  31  South.  276,  construing 
section  1102  of  the  Revised  Statutes  of  IS^ 
now  section  1511  of  the  General  Stetutes  of 
1006,  under  which  such  former  testimony  of 
the  witness  was  claimed  to  be  admissible 
It  would  also  seem  to  be  doubtful  whether 
any  suffldat  or  proper  predicate  had  been 
laid  for  the  Introduction  of  the  proffered  tes- 
timony. See  Simmons  v.  Stete,  82  Fla.  887, 
13  South.  806,  and  Sylvester  r.  State,  46  Fla. 
166,  35  South.  142.  Be  that  as  It  may,  no  er- 
ror has  beoi  made  to  appear  to  me  in  the  re- 
jection of  this  testimony. 

The  seventy-first  asslgnmoit  is  based  upon 
the  refusal  of  the  trial  court  to  let  tile  de- 
fendant prove  by  Miss  Richardson  certain  tes- 
tlmtmy  given  in  by  B.  J.  Schell,  a  state  wit- 
ness, at  the  preliminary  trial.  This  assign- 
ment must  fall  with  the  sixty-idnth  and  sev- 
entieth, and  for  like  reasons. 

The  seventy-first  to  the  elgbtr-flrst  asslgu- 
moits,  Indnslve,  are  all  based  upon  proffered 
and  rejected  testimony  of  Mrs.  Susan  Bettle 
Wblt^  the  wife  of  the  defendant  Again  I 
am  forced  to  copy  the  proceedings,  so  as  to 
show  what  actually  occurred  in  order  to 
make  these  assignments  clear  and  my  dispo- 
sition thereof  undorstood: 

**My  name  Is  Susan  Settle  White.  I  know 
the  defendant  J.  Y.  White.  I  am  bis  wlte. 
I  knew  Dr.  S.  B.  Alexander  when  I  saw  hlnk 
I  recollect  hearing  of  Dr.  Alexander's  death. 
The  last  ttme  I  saw  blm  alive  was  in  bis  of- 
fice. It  was  on  the  same  day  that  1  heard  of 
his  death  that  night  His  office  was  located 
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vrer  Fortet^mill  Hardware  store,  In  the 
town  of  Marlanna.  Z  was  up  in  his  oBlee  at 
that  tlm&  Thereupon  the  following  qneatlon 
was  propound:  Q.  For  what  porpose  did 
70U  go  there?  Judge  Uddon:  We  ot^ect  It 
la  irrelevant  and  Immaterial,  the  purpose  for 
which  she  wait  to  his  office.  The  Court: 
Objection  austalned.  Mr.  Price:  Defendant 
excepts.  (Thereupon,  ap<m  the  inatrnctlons 
of  the  courts  the  jury  retired.)  Mr.  Price: 
We  offer  to  prove  by  this  witness  that  she 
bad  gone  to  the  office  of  Dr.  Alexander  for 
tlie  purpose  of  havhig  some  dental  work  done 
\jj  him  on  the  morning  prior  to  his  death 
that  night  The  Court:  What  else?  Mr. 
Price:  lliat  la  all  I  am  proflTering  right  now. 
Judge  Liddon:  We  object  The  Court:  Ob- 
jection sustained.  Mr.  Price:  Defendant  ex- 
cepts. The  Court:  Now,  if  yon  have  any- 
Uiing  else  along  the  same  line,  it  might  be 
presented  now  tn  order  to  f  adUtate  the  trial. 
Q.  nease  state  whethw  or  not  Dr.  Alexan- 
der  completed  the  woilc  for  you  that  yon  w«it 
Hiere  to  have  done  that  morning.  Judge  Lid* 
don:  Same  objection.  The  Court:  Objection 
snstalned.  Mr.  Price:  Defendant  excepti^  and 
in  answOT  to  that  question  we  proffer  to  prove 
by  this  witness  tliat  Dr.  Alexander  did  not 
complete  the  work  that  she  wait  there  to 
have  performed  on  tliat  morning.  Judge  Ud- 
don:  We  object  The  Court:  Objection  sus- 
tained. Mr.  Price:  Defendant  excepts.  Q.  If 
yon  state  that  Dr.  Alexandn  did  not  com- 
plete the  work  that  yon  went  there  to  have 
him  do,  then  state  why  he  did  not  complete 
the  work  ?  Judge  Liddon :  We  make  the  same 
objection.  Mr.  Price:  We  offer  to  prove  by 
this  witness  In  answer  to  that  question  that 
Dr.  Atexandw  started  to  perform  the  work 
that  she  went  there  to  have  performed ;  ttiat 
while  in  the  course  of  his  work  he  put  some 
kind  of  medicine  in  her  tooth;  and  thatwhile 
watting  for  the  medicine  to  take  efFect  he 
placed  his  arm  around  this  witness  and  kiss- 
ed her  several  times  without  hw  eonsoit  and 
against  her  wishes.  The  Court:  The  objec- 
tion  is  sustained.  Mr,  Price:  Tour  honw  will 
note  an  exception.  Q.  nease  state  for  what 
reastm  you  left  the  office  of  Dr.  Alexander. 
Judge  Liddon:  We  make  the  same  objection. 
Mr.  Price:  We  proffer  to  prove  this  wit- 
ness that  she  left  the  office  of  Dr.  Alexander 
for  the  reastm  tbat  be  assaulted  her,  and  aft- 
er such  assault  was  made  she  immediately 
left  tlie  office  In  indignation.  The  Court:  The 
objecthm  is  sustained.  Mr.  Price:  The  de- 
fendant excepts.  Q.  Please  state  where  yon 
went  Immediately  after  going  to  Dr.  Alexan- 
der's office.  Judge  liddon:  We  make  the 
same  objection.  The  Court:  The  objection  Is 
sustained.  Mr.  Price:  Defendant  excepts, 
and  we  proffer  to  prove  by  this  witness  that 
after  tbe  assault  was  made  npoa  her  she  left 
the  office  and  went  at  once  to  her  mother's, 
wlM  lived  in  the  town  of  Marianne.  Q.  State 
whether  or  not  you  made  any  complaint  to 
your  mother  as  to  the  assault  being  made 
tipon  you  bj  Dr.  Alexander?  Judge  Uddon: 


We  make  the  same  objection.  The  Court: 
Objectton  sustained.  Mr.  Price:  Defendant 
exccsits.  We  proffer  to  prove  In  answor  to 
that  question  that  Immediatdy  after  leaving 
the  office  of  Dr.  Alexandw  this  witness  wait 
to  the  home  of  her  mother,  and  that  she  then 
made  complaint  of  tlie  conduct  of  Dr.  Alex- 
ander tomu^  her.  Q.  Please  state  what  dee 
Dr.  Aloander  did  towards  ^n  while  yon 
were  in  his  office.  Judge  Uddni:  We  make 
the  same  objection.  The  Court:  Obje^on 
sustained.  Mr.  Price:  Defendant  excepts.  We 
proffer  to  prove  tj  this  witness  that  imme- 
diately after  making  tiie  assault  Dr.  Alex- 
ander upon  this  witness  tliat  she  started  to 
leave  the  office  and  that  he  Intercepted  ha 
at  the  door  with  the  Intention  of  preventing 
her  from  leaving  the  office^  The  Court:  Ob- 
jection sustained.  Mr.  Price:  Defendant  u- 
cepts.  That  Is  all  we  proffer  to  prove  tlila 
witness  that  occurred  at  the  office.  I  want 
to  ask  her  where  her  husband  was  that  day. 
The  Court:  Will  you  intimate  to  tlie  court 
what  questions  yon  expect  to  ask?  Mr.  Price: 
If  the  court  please,  I  cannot  recollect  the 
questions.  After  I  ask  a  dosen  questions  I 
cannot  remember  what  I  have  a«ked.  The 
Court:  Have  yon  any  mora  questions  mlmig 
this  line  to  vik'i  Mr.  Price:  I  have  not,  about 
Dr.  AlexandOT.  The  Court:  Ton  know  what 
the  court  means.  If  yon  have  any  other 
questions  about  that  matter,  you  can  pro* 
pound  than  now.  Mr.  Price:  I  am  not  ready 
to  propound  these  questions  now.  The  Gonrt: 
Then  I  will  stay  here  until  yon  are  ready. 
Mr.  Price:  I  expect  later  on  to  have  some 
questions.  I  am  not  ready  to  propound  them 
now.  I  expect  to  ask  her  as  to  her  husband 
being  In  town.  The  Court:  If  you  have  any 
further  questions  about  the  matter  you  have 
been  asking  about,  you  can  aSk  thenk  Mr. 
Price:  I  am  not  going  to  ask  her  any  other 
questlms  about  what  I  have  asked  her  about 
The  Court:  Thai  I  e!q»ect  we  will  have  to 
adjourn.  Mr.  Price:  I  am  not  asking  the 
court  to  adjourn.  The  Court:  Ton  can  ask 
these  questions  now,  or  you  will  not  be  per^ 
mltted  to  ask  them.  Mr.  Price:  I  desire  to 
take  my  own  time.  I  have  some  other  qaes> 
tions  that  I  know  are  relevant  to  go  btf  ne 
the  jury.  I  have  another  question  wfaldi  I 
wish  to  ask  bov-  The  Court:  I  say  any- 
thing else  about  this  mattw?  Mr.  Price:  I 
am  not  going  to  ask  anything  about  what  oc- 
curred in  that  office.  The  Court:  Yon  nndef^ 
stand  what  the  court  means.  Touundwstand 
tliat  the  court  has  read  the  transcr^it  of  the 
testimony  taken  btfore  the  coroner  and  is  fa- 
miliar wifli  all  of  this  testimfmy.  The  court 
knows  and  yon  know  exactly  what  questions 
you  have  In  mind.  Mr.  Price:  I  have  toU: 
the  court  I  expect  to  ask  some  forthw  qoes- 
tions.  I  expect  to  ask  her  if  she  made  com- 
plaint to  ber  husband.  Tlie  Ooiut:  It  wUl 
be  objected  to;  yon  may  as  wdl  mA  ttiat 
question  now.  Mr.  K^oe:  We  have  a  Une  of 
questions  which  we  disln  to  ask  which  an 
not  objectionable^  and  thai  we  have  hhds 
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qoMtions—  The  Court:  Yon  can  ask  thoae 
that  are  proper  and  omit  the  othos.  Mr.  Ke- 
boe:  If  the  court  please,  we  hare  some  quee- 
tlons  which  we  think  are  proper.  Our  posi- 
tion Is  this:  We  have  some  qnesttons  which 
are  propor,  and  thai  we  have  some  questions 
which  would  necessarily  follow,  which  we 
think  are  iffoper,  but  which  under  yonr  hon- 
or's mllng  will  he  objected  to  and  the  ob- 
jection wfll  be  sustained.  We  tiilnk  If  we 
ask  these  questions  now,  and  they  are  object- 
ed to,  and  the  court  sustained  the  objection, 
It  will  be  proper;  but  If  we  ask  these  ques- 
tions after  we  hare  asked  some  other  qnes 
tlons,  after  we  hare  laid  a  predicate  for 
them,  we  beUere  your  honor  wHI  be  in  error 
to  sustain  the  objections  to  them,  and  that  Is 
the  reason  and  the  only  reason  why  we  insist 
upon  asking  these  quratlons  after  we  hare 
asked  other  questions.  The  Court:  I  say  you 
can  go  ahead  and  ask  all  tibe  questions  you 
desire  to  ask,  and  the  conrt  will  point  out 
which  are  proper,  and  which  are  not  proper, 
ai^  thai,  the  questions  bdng  in,  the  jury 
can  return  to  the  box,  and  the  examination  of 
this  witness  can  be  finished.  The  counsel 
hare  no  rljdit  to  try  to  control  the  court;  it 
is  the  courts  right  to  control  counsel.  Mr. 
Kehoe:  It  is  not  wltb  any  Intention  of  cod- 
trolllng  the  court  I  think  this:  I  may  be  lu 
error,  but  I  would  like  to  be  heard;  I  may 
be  in  oror,  but  I  am  honest  In  it  Suppose 
this  case  should  go  to  the  Supreme  Court, 
suppose  X  should  ask  a  question  which  ap- 
pears to  be  irrelevant  and  immaterial,  and  it 
should  be  objected  to  on  that  ground*  and 
the  court  should  sustain  it;  thai,  in  rertew- 
\ng  it,  tlie  Supreme  Court  would  hold  it  Irrel- 
evant and  immaterial;  but  if,  after  laying 
the  proper  predicate,  I  should  ask  this  ques- 
tion In  the  proper  order,  it  could  thai  be 
viewed  from  the  <drcumatences  at  tbe  time 
the  question  was  asked.  The  Court:  The 
question  can  be  asked  now  and  go  into  the 
propor  place  in  the  record.  Mr.  Price:  The 
defendant  excepts.  By  the  witness:  My  hus- 
band was  deputy  sheriff.  He  was  not  at 
home  on  the  day  I  went  to  Dr.  Alexander's 
office.  He  was  absent  from  town  on  that 
di^.  The  first  time  I  bad  occasion  to  talk 
with  htan  was  that  night  at  supper  time. 
Thereupon  the  following  qnration  was  asked: 
State  wheUier  or  not  yon  informed  your  hus- 
band when  he  came  In  that  night  as  to  what 
occurred  in  Aloander's  office  that  morning? 
JnOge  Llddon:  We  object  The  Court:  Ob- 
jection sustelned.  Mr.  Price:  Defendant  ex 
cepta.  We  proflFer  to  prove  In  answer  to  that 
question  that  when  Mr.  White  came  home 
bis  wlf^  this  witness,  made  complaint  that 
Alexander  had  Insulted  her  in  his  office  and 
had  assaulted  her  while  ^e  was  there  hav- 
ing some  dental  work  done.  In  offering  thin 
testimony,  may  it  please  the  court  It  Is  the 
view  of  the  counsel  for  the  defendant  that 
any  matter  that  would  go  to  make  a  provoca- 
tion for  the  commission  or  tor  the  taking  of 
human  life  is  relevant  and  material  to  go  be- 


fore tliis  jury,  or  any  othor  matter  that  would 
be  ot  muib  a  nature  or  character  as  to  great- 
ly incoue  a  person,  and  by  reason  of  tiiat 
to  cUmd  Ills  senses  or  obscure  hla  reason,  it 
Is  certainly  relevant  to  go  before  this  jnry 
for  their  consideration.  We  also  think  it 
necessary  upon  this  theory:  He  is  charged 
with  murder  in  the  first  degre<^  and  any  fact 
or  drcnmstance  which  would  have  a  tenden- 
cy to  show  there  was  no  intent  on  the  part  of 
the  defendant  would  reduce  it  to  manslaagh- 
ter,  by  reason  of  beli^  thrown  Into  it  by  the 
assault  upon  hla  wife  made  by  a  peeaan  hold- 
ing the  position  that  Dr.  Alexandw  did.  Is 
certainly  r^evant  to  go  before  this  ju^. 
The  Court:  I  don't  think  it  Is  rtievant  or  ma- 
terial to  go  before  this  jury.  It  Is  unneces- 
sary to  explain  why  I  don't  thtaik  so.  The 
objection  will  be  sustained.  Mr.  Price:  De- 
fendant excite.  Q.  What  was  your  condi- 
tion, Mrs.  WUte,  when  your  husband  came 
home  that  night?  Judge  Llddon:  We  ob- 
ject The  Court:  Objection  sustained.  Mr. 
Price:  Defendant  excepts.  We  expect  to  show 
In  answer  to  that  question  that  Mrs.  White 
was  In  an  intense  nervous  condition  at  that 
time.  She  was  crying  and  in  such  condltton 
as  would  naturally  exdto  any  husband  or 
any  man.  The  Court:  Objection  sustained. 
Mr.  Price:  Defendant  excepts.  Q.  Did  yon 
see  your  husband  any  time  from  the  time  you 
left  Dr.  Alexander's  office  until  you  saw  him 
that  night  after  his  retnm  from  the  country? 
Judge  Llddon:  We  object;  we  don't  see  the 
materiality.  The  Court:  Objection  sustained. 
Mr.  Price:  Defendant  exeats.  >>e  proffer  to 
prove  In  answOT  to  that  question  that  she  did 
not  see  lier  husband  from  the  time  she  left 
Dr.  Aleunder's  office  until  aftw  dark  that 
night  and  she  then  made  complaint  The 
Conrt:  I  don't  think  she  can  answer  that 
(The  jnry  having  returned  to  the  box,  the  re- 
porter was  directed  to  read  the  questions 
which  were  held  to  be  admissible.)  Q.  Mrs. 
White,  what  ofBdal  pwltlon  did  your  hus- 
band hold?  A.  He  was  deputy  sheriff.  Q. 
On  the  day  you  wait  to  Dr.  Alexander's  of- 
fice was  he  at  home?  A.  No,  sir;  he  was 
not  Q.  Yon  say  he  was  absoit  from  town 
on  the  day  you  went  to  Dr.  Alexander's  of- 
fice? A.  Tes,  sir.  Q.  Did  you  see  yonr  hus- 
band at  any  time  from  the  time  of  your  leav- 
ing Dr.  Alexander's  ciBice  until  yoq  saw  him 
that  night  after  his  return  from  the  country? 
A.  No,  sir.  Q.  Did  you  have  any  conversa- 
tion with  your  husband  when  he  returned 
from  the  country?  Judge  Llddon:  We  object 
The  Court:  Ton  have  asked  that  question. 
Objection  will  be  sustained.  Mr.  Kehoe:  If 
the  court  please  we  ask  leave  to  ask  of  this 
witness  each  of  the  questions  that  were  pro- 
pounded a  few  moments  ago  during  the  ab- 
sence of  the  jury.  The  Court:  Ton  have 
given  your  questions  and  answers;  there  Is 
nothing  more  to  go  into  tlie  record.  Mr.  Ke- 
hoe: We  reserve  an  exception  to  the  refusal 
of  the  oonrt  to  permit  us  to  ask  the  questions 
which  wore  objected  to  and  to  which  your 
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hoiKff  sustained  the  oltJecUon.  The  Court; 
No,  70a  <Suixiot  do  tbat  Mr.  Keboe:  Yon  will 
not  permit  us  to  do  tbat?  The  Court:  No. 
Hr.  Kehoe:  Defendant  excepts." 

I  see  no  necessity  for  any  eztmded  dis- 
cussion of  these  assignments,  and,  even  If  I 
did  deem  the  same  advlsablei  the  length  to 
ifhlch  this  opinion  has  already  grown  would 
preclude  It  Suffice  It  to  si^  that  a  care- 
ful reading  of  such  proceedings,  in  cramec- 
tl(Hi  with  the  defendant's  brltf  and  the  an* 
thorltles  cited  by  him,  falls  to  dlstdose  any 
reversible  error  to  me  committed  In  any  of 
the  rulings  upon  which  theee  as^gnmaits 
are  based.  Much  of  what  Z  have  said  in 
disposing  of  other  assignments  Is  also  appli- 
cable here.  This  discussion,  together  with 
well-settled  principles  of  evldeDce,  wiU  show. 
I  think,  that  the  profTered  testimony  was 
pn^>erly  excluded,  and  tlut  these  assign- 
ments have  not  beea  sustained.  If  the  de- 
fendant had  not  presented  such  a  multi- 
plicity of  assignments  to  us,  I  would  have 
treated  the  questions  here  jffesented  more 
fully.  As  it  is,  I  can  only  declare  that,  as 
the  same  are  presMited  to  ns,  I  have  found 
no  reversible  error  In  the  exclusion  of  sudti 
testimony. 

The  def«idant  also  sought  to  Introduce 
testimony  along  similar  lines  and  to  the  Ufce 
effect  by  Mrs.  Lula  King,  the  mother  of  Mrs. 
White,  the  exclusion  of  which  forms  the  ba- 
sis for  the  elghty-seoond  and  eighty-third  as- 
signments. They  must  fall  wlUi  the  preced- 
ing assignments. 

The  eighty-fifth  to  the  eighty-ninth  as- 
signments. Inclusive,  are  all  based  npon  the 
sustaining  of  objections  interposed  by  the 
state  to  certain  questions  propounded  to  the 
defendant,  who  bad  taken  the  stand  as  a 
witness  in  his  own  behalf.  I  now  take  up 
these  In  their  order  for  treatment  The 
elgbty-flfth  assignment  is  that  the  court 
erred  In  refusing  to  permit  the  defendant  to 
answer  the  question,  "vVhat  commenced  the 
altercation  between  you  and  him  there,  and 
caused  the  blow  to  pass?"  The  defendant 
bad  Just  testified  as  follows:  "I  had  known 
Dr.  Alexander  for  some  little  time.  I  had 
seen  him  that  night  before  the  difficulty  oc- 
curred. I  saw  him  at  the  schoolhouse,  as 
he  WHS  coming  outside.  He  came  out  of  the 
sAooiuonse  because  I  asked  Mr.  Cephas 
Wilson  to  tell  blm  to  come  ont;  I  wanted  to 
see  him.  ne  came  ont  Immediately.  There 
was  no  one  wltb  me  at  that  time.  That  was 
about  9  o'clock  I  think;  I  could  not  state 
exactly.  He  and  I  went  from  the  school- 
house  to  the  sheriff's  office  in  this  building. 
No  one  was  with  ns  on  tbe  way.  I,  at  that 
time,  was  deputy  sheriff,  and  was  in  the 
habit  of  carrying  a  pistol.  At  the  time  I 
met  Dr.  Alexander  at  the  acad«ny  I  bad  a 
pistol.  We  had  no  dispute,  or  misunder- 
standing !□  the  least,  while  we  were  going 
from  the  academy  to  the  sheriff's  c^ce.  I 
at  no  time  between  the  academy  and  tbe 
«ourtbonse  drew  my  pistol,  or  attempted  to 


draw  It  I  did  not  threaten  to  do  him  any 
violence  from  the  time  we  left  the  academy 
until  we  got  to  the  courthouse.  The  sheriff's 
office  Is  tbe  ba<^  office  on  this  side,  upstairs. 
Wbm  Dr.  Alexander  and  I  came  up  tbe 
st^ie,  Mr.  Malcolm  Stephens  was  right  at 
the  top  of  the  steps.  The  office  was  locked. 
I  unlocked  tbe  door,  and  we  all  went  in,  Mr. 
Stephens,  Dr.  Alexander,  and  myself.  I 
asked  them  to  have  seats.  I  pulled  off  my 
coat  and  laid  it  on  the  table,  and  then  I 
kind  of  sat  on  the  table.  I  suppose  we 
stayed  In  that  room  together  15  or  20  min- 
utes, probably  25.  Malcolm  Stephens  was 
present  durhig  tbe  entire  time.  At  that 
time  I  had  my  pistol  with  me.  I  did  not 
draw  it  or  make  any  attempt  to  draw  It 
I  did  not  assault  or  att«npt  to  assault  blm 
at  any  time  while  we  were  In  there  with 
any  pistol  or  any  weapon.  Dr.  Alexander 
left  before  I  did.  I  struck  Dr.  Alexander 
with  my  bauds  while  he  was  In-  there.  I 
struck  at  him  once,  and  struck  blm  once 
with  my  fist  He  stayed  five  minutes  after 
that  I  should  think.  I  made  no  further  ef- 
fort to  strike  him." 

Then  this  question  was  propounded,  where- 
upon objection  vfos  Interposed  by  the  state. 
The  Jury  was  withdrawn,  and  counsel  stat- 
ed that  they  proffered  to  prove  by  tbe  wit- 
ness, in  response  to  tbe  question :  "That  the 
altercation  about  which  he  testified  came  up 
in  the  sheriff's  office  when  Mr.  Malcolm 
Stephens  was  present  and  that  It  Immedi- 
ately followed  an  admission  made  by  Dr.  S. 
B.  Alexander  that  he  had,  on  the  morning 
of  that  same  day  In  his  dental  office,  while 
the  wife  of  the  defendant  was  there  for 
treatment,  put  liis  arms  around  her  and 
kissed  her  upon  tbe  forehead  and  upon  the 
cheek;  and  upon  his  admission  that  he  did 
not  know  wliy  he  did  it,  exc^t  that  It  is 
one  of  the  hnman  weaknesses,  and  that  he 
had  passions  like  other  men.  We  furtber 
proffer  to  prove.  In  response  to  the  same 
question,  tbat  he  (Dr.  Alexander)  was  leav- 
ing the  office,  having  been  let  out  of  the  of- 
fice by  the  defendant  and  the  defendant  told 
Dr.  Alexander  that  It  was  his  purpose  to 
publish  blm  to  the  people  of  Marianna  pub- 
licly the  next  morning,  and  that  tbe  last  thing 
that  Dr.  Alexander  said  before  leaving  and 
the  last  words  that  he  said  to  the  defendant 
before  the  meeting  Just  preceding  the  shoot- 
ing, was:  'Jim,  for  God's  sake  don't  do  that 
It  will  ruin  me  here  in  Marianna.' " 

The  court  sustained  the  objection.  No  er- 
ror is  made  to  appear  here.  What  I  bare 
said,  in  treating  former  asslgnmaits,  con- 
cerning s^-serving  declarations,  and  evi- 
dence of  a  former  difficulty  not  being  ad- 
missible, unless  shown  to  form  part  of  the 
res  gestae,  applies  with  equal  force  here. 
While  the  Jury  was  still  out  tbe  defendant 
testified  that  on  the  evening  of  April  13tb 
be  first  went  to  my  house  about  S  or  6:30, 
and  that  he  first  talked  to  his  wife  about 
7:80.  Thereupon  the  foUowing  questiaii  was 
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propounded  to  bbn:  "At  that  time  did  slie 
or  not  tell  jon  or  say  anytblng  to  you  about 
or  ooncemlDff  Dr.  Alexander?"  The  state 
objected  thereto.  The  defendant's  counsel 
stated:  "We  proffer  to  prove  by  this  wit- 
ness, in  response  to  the  question  Just  pro- 
pounded, that  at  that  time  his  wife  told  him 
that  on  the  morning  of  that  same  day  she 
had  gone  to  Dr.  Alexander's  office  to  haye 
some  dental  work  done,  and  that  while  in  the 
chair,  against  her  will  and  without  her  con- 
sent, that  Dr.  Alexander  made  an  assault 
upon  her;  that  he  forcibly  put  his  arms 
around  her  and  kissed  her  upon  the  fore- 
head and  twice  upon  the  cheek;  that  she 
Immediately  got  up  from  the  chair  and  at- 
tempted to  leave  the  office;  that  be  stopped 
her  at  the  door  and  tried  to  prevent  her  go- 
ing away  from  the  office;  that  at  that  time 
this  was  In  the  upstairs  part  of  what  Is 
known  as  the  Dekle  Bailing;  that  there 
was  no  person  there  except  Dr.  Alexander 
and  the  defendant's  vrlf e ;  and  that  the  ad- 
joining room  in  which  she  was  for  the  pur- 
pose of  having  this  dental  work  done  was 
Dr.  Alexander's  bedroom." 

The  court  sustained  the  objection,  and  up- 
on this  ruling  is  baaed  the  eighty-sixth  as- 
algnment  This  question  was  then  propound- 
ed to  the  defendant:  "Now,  Mr.  White,  I  will 
ask  you  this  question :  You  have  stated  that 
Just  before  Dr.  Alexander  came  up  into  the 
courtroom  here,  the  sheriff's  office,  with  you, 
tliat  you  had  gone  to  the  academy  for  the 
purpose  of  seeing  him  there  when  he  came 
out  What  was  your  purpose  In  going  to  see 
him  there  at  that  time,  and  did  you  speak 
to  him  about  the  matter  ttiat  you  wanted  to 
speak  to  him  concerning?" 

The  defendant's  counsel  then  made  the 
foIIowlDg  statement:  "lu  response  to  the 
question  Just  propounded,  we  proffer  to 
prove  by  this  witness  that  he  went  to  the 
academy  at  that  time  for  the  purpose  of 
asking  Dr.  Alexander  about  having  made  an 
assault  upon  his  wife  the  morning  of  the 
same  day,  and  that  he  did,  as  a  matter  of 
fact,  before  parting  with  Dr.  Alexander  aft- 
er  the  meeting  at  the  scbooltaouse,  ask  him 
atwut  said  matter." 

The  sustaining  of  an  objection  to  this 
question  forms  the  basis  for  the  elgh^-sev- 
enth  assignment 

This  question  vras  then  propounded:  "Aft- 
er you  liad  seen  Dr.  Alexander  at  the  acade- 
my, did  he  or  not  admit  to  you  that  he  had 
on  the  morning  of  that  same  day  in  his 
dental  office  make  an  assault  upon  your 
wife  hy  hugging  her  and  hissing  her7' 

Oonnael  for  the  defendant  made  the  fol- 
lowing statement:  "In  response  to  the  ques- 
tiou  Just  propounded,  we  proffer  to  prove  by 
this  witness  that,  at  the  meeting  of  the  de- 
fendant and  Dr.  Alexander,  Dr.  Alexander 
admitted  to  him  at  that  time  that  he  had 
on  the  morning  of  that  same  day,  in  his 


Ltal  office  in  Harlanna,  hn^^  and  kissed 
<  wife  of  defendant" 


This  question  was  objected  to  and  the  ob- 
jection sustained,  which  ruling  furnishes  the 
predicate  for  the  eighty-eighth  assignment. 

This  question  was  then  propounded:  "Aft- 
er Dr.  Alexander  had  left  the  courthouse, 
and  after  you  had  left  the  courthouse,  state 
whether  or  not  there  was  any  understand- 
ing between  you  and  any  other  parties  to 
the  effect  that  they— that  Is,  the  other  par- 
ties— should  go  and  see  Dr.  Alexander  in 
your  behalf  and  insist  that  he  either  leave 
town  or  publish  hia  apol<^es  that  he  had 
made  to  you  publicly  In  the  Marlanna  pa- 
per." 

Defendants  counsel  made  the  following 
statement:  "We  proffer  to  prove  by  this 
witness  that  he  did  request  Mr.  Joe  Davis, 
Mr.  Ellis  Davis,  and  Jim  Lewis,  and  that  he 
had  an  understanding  with  the  three  named 
parties,  that  they  would  go  and  see  Dr. 
Alexanda-  and  tell  him  that  the  defendant, 
Jim  White,  lusisted  and  would  "be  satisfied 
if  Dr.  Alexander  would  either  leave  the 
town  of  Marlanna,  or  publish  In  the  Marlan- 
na paper  publicly  the  same  admission  and 
apology  that  he  had  offered  htm  (the  defend- 
ant) orally." 

The  court  sustained  the  objection  inter- 
posed to  this  question,  and  this  ruling  forms 
the  basis  for  the  elghty-irinth  assignment 

It  Is  obvious  from  what  I  have  said,  in 
disposing  of  preceding  assignments,  that  I 
do  not  think  that  any  error  was  committed 
In  any  of  these  rulings;  therefore  It  becomes 
unnecessary  for  me  to  comment  upon  these 
assignments,  so  I  content  myself  with  stat- 
ing that  they  liave  not  been  sustained. 

The  ninetieth  assignment  Is  as  follows: 
"The  court  erred  In  refusing  to  permit  the 
defendant  to  prove  separately  each  of  the 
propositions  that  were  proffered  to  be  prov- 
en by  the  witnesses  Malcolm  Stephens,  Mrs. 
J.  V.  Whlt^  W.  A.  Lewis,  and  Mrs.  Lula 
King,  which  were  proffered  to  be  proven  by 
each  of  said  witnesses  prior  to  the  testimony 
of  the  defendant  J.  V.  White,  as  though 
each  of  said  questions  were  propounded  to 
each  of  said  witnesses  subsequent  to  the 
testimony  of  the  defendant" 

It  Is  readily  apparent  In  view  of  what  I 
have  already  said,  that  this  assignment  must 
fail,  80  I  pass  it  without  any  discussion. 

Next  comes  the  nlnety-flrst  assignment 
which  Is  as  follows:  "The  court  erred  in 
Instructing  the  Jury  as  follows:  *The  oth^ 
point  Is  the  question  and  answer  of  the  de- 
fendant. White,  the  question  being,  "What 
was  the  remark  you  made  at  that  time?" 
and  that  part  of  the  answer  which  gave  a 
reason  for  the  action  he  proposed  to  take 
Will  be  excluded  from  the  consideration  of 
the  Jury,  and  they  are  directed  and  instruct- 
ed not  to  consider  It  In  considering  the  case; 
this  will  leave  the  question,  "What  was  the 
remark  you  made  at  that  time?"  and  the 
answer,  "I  told  Gus  Lewis  that  if  he  did  not 
leave  town  to-night,  or  publish  his  apology 
In  the  paper,  I  would  publish  him  piyself 
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Co  tiifl  petqple  In  this  tovn  and  tbe  snrroand- 
tag  coantrj"— tbe  balance  of  the  teattmony 
being  stricken  from  the  ajiawer  on  motion 
of  the  state.' " 

In  treating  the  tay-Htet,  flft7*eec(8id,  and 
flfly.fonrtb  asalgnments,  all  baaed  npon  the 
eTda8l<»i  of  certain  testimony  proffered  by 
tbe  wltnees  Qna  I^ewla,  concerning  a  certain 
conversatlcm  which  had  taken  place  be- 
tween him  and  tbe  defendant,  from  10  to  20 
mlnntee  before  the  homicide  occnrred,  in 
front  of  Alderman's  atore^  I  had  oceaelon  to 
refer  to  the  fact  that  the  defendant  hlmstif 
had  also  testified  aa  to  the  remark  which  he 
had  made  to  Ons  Lewis,  as  to  which  the 
witness  Alsohrook  had  teetlfled  on  bdialf 
of  the  state.  I  farther  stated  In  connection 
Hiat  tbe  defendant  had  denied  making  the 
remark  attributed  to  him  by  Alsobrook,  had 
stated  what  ttie  remark  was  wblch  he  did 
make,  and  had  fnrthor  said,  "Tlmt  I  thought 
It  was  a  conrteay  I  was  dne  to  the  people 
of  the  town  for  tbe  assanlt  he  had  made  on 
my  wlf&"  The  state  moved  to  strike  ont 
this  last  statement,  which  motion  was  de* 
nled;  the  conrt  saying  that  he  wonld  In- 
Btmct  the  ]nry  concerning  It  at  the  proper 
time.  I  find  that,  at  the  close  of  all  the  tes- 
timony, jnst  prior  to  dellvolng  his  charge 
to  the  jnry,  ihe  court  stated  that  there  were 
two  points  of  the  testimony  that  he  wanted 
to  make  a  ruling  on.  Be  then  proceeded  to 
instruct  tbe  Jury  not  to  cwisldw  certain 
portions  of  the  testimony  (tf  George  Farley 
as  to  certain  rauaAs  he  heard  Dr.  Ala- 
ftnder  make  to  his  sister,  on  the  night  of  tbe 
homicide,  to  which  I  bare  preTlously  re- 
ferred in  this  opinion.  The  other  point  was 
as  .to  this  statement  of  tbe  defendant  It 
seems  hardly  necessary  to  say  tiiat  it  was 
not  admlsrible  testimony  for  the  defendant 
to  state  as  to  what  he  thought  at  tbe  time 
he  made  the  remark  to  Ous  Lewis  or  his 
reasrais  for  making  It  The  conrt  was  clear- 
ly rl^t  In  ralliv  It  ont  and  Instructing  tbe 
Jury  not  to  consider  it  Tberefcnre  this  aa- 
eifsnment  falls. 

The  next  assignment  nrged  before  ns  Is 
the  nlnety-^erenth,  which  Is  based  npon  the 
giving  of  the  q>eclal  Instruction  numbered  8, 
at  the  request  of  the  state,  which  ts  as  fol- 
lows: "When  from  flie  erldence  the  Jury  Is 
satisfied  of  tbe  prerlons  existence  of  malice 
in  the  slayer,,  its  continuance  down  to  the 
perpetratl<m  of  tbe  homicide.  If  a  homicide 
was  committed,  must  be  presumed  unless 
there  Is  evldoice  to  rebut  it  and  show  that 
the  wicked  purpose  has  been  abandoned." 

It  Is  obTlons  that  this  instruction  relates 
to  and  Is  apidlcabto  to  murder  in  the  first 
degree. 

As  the  defendant  was  acquitted  of  tbla 
charge  by  the  jury  returning  a  verdict  find- 
ing him  guilty  of  murder  in  the  second  de- 
gree, it  becomes  unnecessary  for  me  to  p^ss 
upon  this  asrignment  Hathls  v.  State,  4B 
11a.  40,  34  South.  287,  and  Vlckery  t.  State, 
30  Fla.  144,  33  South.  007. 


Tbe  ninety-nlatb  assignment  Is  based  upon 
tiie  refusal  of  the  court  to  give  the  f<dlow^ 
Ing  instruction  requested  One  defendant 
"If  you  believe  from  the  evidence  beymid  a 
reasonable  doubt  that  tbe  defendant  sbot 
and  killed  Alezando;  but  you  have  a  reason- 
able doubt  aa  to  whether  the  defOidant  act* 
ed  unlawfully,  llien  yon  wfll  find  him  not 
guilty." 

As  the  court  had  already  folly  and.  ooi^ 
rectly  Instructed  the  Jury  upon  tbe  legal 
principles  embodied  In  this  requested  in- 
struction, no  error  was  committed  in  refus- 
ing it  Baaa  v.  State,  58  Fla.  1,  60  Bontta. 
681. 

The  one-hundredth  assignment  is  based 
npon  the  refusal  to  ^s^ve  the  fdUowli^  te- 
queeted  Instruction:  '"If  you  should  beUev* 
from  the  evidence^  beyond  a  reasonable 
doubtv  that  Uie  defendant  unlawfully  killed 
Alexander,  but  have  a  reasraable  doubt  as 
to  whether  or  not  he  Is  gnUty  of  murder  In 
the  first  degree,  murder  in  the  seccmd  de- 
gree, or  manslaughter,  thm,  in  such  event 
you  should  give  the  defendant  the  benefit  at 
auch  reasonable  doubt  uid  find  blm  gnllty 
of  manslaughter;  but  if  you  sbonld  have  a 
reasonable  doubt  In  your  mind  as  to  wheth- 
er or  not  the  killing  of  Alexander  by  the  d^ 
fendant  if  lie  did  kill  him,  was  unlawful, 
then,  in  such  event  yon  should  give  the  de- 
fendant the  ben^t  ct  such  doubt  and  find 
him  not  gnllty." 

What  I  have'  just  said,  In  treating  the 
ninety-ninth  asdgnment  Is  Alike  aM>licabIe 
here.  Al8<^  see  Maloy  v.  State,  62  Fla.  KA^ 
41  South.  TOL 

The  one  hundred  and  first  assignment  U 
based  upon  the  refusal  of  the  court  to  give 
the  following  requested  Instmctlon:  *'If  yon 
have  a  reasonable  doubt  aa  to  the  guilt  or 
innocmce  of  the  defoidant  whether  suidi 
doubt  arises  from  evidence  that  has  beea 
submitted  to  you,  or  from  tbe  lack,  want 
or  absence  of  evidence  as  to  ax^  mato'tal 
fact  or  facts  in  this  case,  you  dionld  find 
the  defendant  not  gull^." 

The  one  hundred  and  second  assignment 
Is  based  upon  the  refusal  to  i^ve  this  r^ 
quested  instruction:  "If,  attra-  a  fair  and 
car^l  ccHuideratlon  of  tite  evidence  in  this 
case,  you  should  still  teei  that  there  waa 
any  material  fact  or  facts  necessary  to  e^ 
tabllsh  the  guilt  of  the  defendant  unproven 
iyy  the  evidence^  or  that  yon  had  a  reason- 
able doubt  in  your  mind  as  to  whether  any 
matwlal  fact  or  facta  neceesaiy  to  be  prov- 
ed In  order  to  eetabllah  the  guUt  of  tlie  de- 
fendant had  been  provm  by  the  evidmce  be- 
yond a  reasonable  doubt  yon  sfaoold 
find  tbe  dtfendant  not  gnllty." 

What  I  have  Jnat  said,  in  dlsportng  4tf  tbe 
other  refused  Instructlmis,  npon  whidi  er- 
ror is  predicated,  aj^lles  with  full  force  to 
theee  two  ass^wents. 

I  wish  to  call  attention  to  tba  fiact  that 
althongh  the  durge  given  by  ttie  eoort  of  Its 
own  motion  waa  of  some  length  and  woubt 
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seem  to  hare  covered  prettf  fully  and  fairly 
all  tbe  legal  points  Involved  in  the  trial  of 
this  case,  and  had  also  given  nine  Inatnic- 
tions,  at  the  instance  of  the  state,  the  de- 
fendant presented  SO  separate  special  in- 
stmctions  which  he  requested  the  conrt  to 
give.  We  have  had  occasion  several  times 
to  express  our  disapproval  of  requesting  an 
unnecessarily  large  nnmber  of  instructions 
to  the  Jury.  See  AlcCaU  v.  State,  55  Fla. 
108,  46  South.  821,  and  prior  decisions  of 
this  court  there  cited.  I  would  also  refer  to 
what  Is  said  upon  this  point  in  Kinney  t. 
City  of  Springfield,  35  Mo.  App.  07. 

This  brings  me  to  the  one  hundred  and 
third  assignment,  which  Is  the  last,  and  Is 
based  upon  the  overruling  of  the  motion  for 
a  new  trial.  The  only  ground  thereof  urg- 
ed before  us  Is  as  to  the  sufficiency  of  the 
evidence  to  support  the  verdict.  Although 
this  motion  contains  33  grounds,  It  has  no 
ground  questioning  tbe  sufficiency  cS.  the 
evidence  to  sustain  tbe  verdict  This  being 
true,  tbe  trial  Judge  was  never  afforded  an 
opportunity  of  passing  upon  this  question. 
Therefore  I  am  precluded  from  considering 
it.  Davis  T.  State.  47  Fla.  26,  86  South.  170. 
and  Manatee  County  State  Bank  v.  B.  F. 
Wade  Packing  Co.,  56  Fla.  492.  47  South.  927, 
and  other  decisions  of  this  court  therein  cit- 
ed. Having  failed  to  discover  any  reversible 
error,  I  think  that  tbe  Judgment  must  be 
affirmed. 


HcHILLAN  et  al.  v.  WARREN. 
(Supreme  Conrt  of  Florida,  Divisim  A.  Hay 
20, 1910.) 

(ByUdbvt  hy  the  Court.) 
I.  Appeai,  and  Ebbob  (88  900,  901*)— Review 
—PHrauMPTioNS— Correctness  o»  Kttlihos 

— ASSIONUBNTS  of  EbBOB. 

In  equity,  as  veil  as  at  law,  every  pre- 
sumption Is  In  favor  of  tbe  correctness  of  the 
nilings  of  tbe  trial  judge,  and  it  is  the  duty 
of  a  party  reeortlnfr  to  an  appellate  court  to 
make  the  erron  complained  of  efeaily  to  aiopear, 
if  they  in  tmth  exist 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3667,  3668,  36TO;  Dec 
Dig.H  MO;  801.*] 

8.  Afpcai.  and  Ebbob  (8  066*)  —  Takino 
Proofs  —  Bxtbmbior  or  TncB  —  DnoBEnoit 
OF  Court. 

Tbe  matter  of  extending  the  time  for  tbe 
taUng  of  testimony  In  an  equity  suit  Is  for  the 
court  bplow  to  dedde.  nstins  within  tbe  sonnd 
jadldal  dlseretion  of  such  court,  and  the  deter- 
mination of  this  goestion  will  not  be  disturbed 
by  an  appellate  conrt,  unless  an  abase  of  such 
dtscrptlon  Is  plainly  made  to  appear. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3S10;  Dec  Dig.  {  9S&*] 
%.  Appeal  ahd  Ebb(«  (I  7S6*)— AsaGinaHTS 

OF  EbB(». 

In  preparini;  assignmRnts  of  error,  each  er- 
ror relira  opon  should  be  clearly  and  distinctly 
specified  a*d  separately  aariipied. 

[Bd.  Note.— For  other  cases,  see  Anyeal  and 
Error,  Cent  Dig.  U  3028^  3020:  Dea  Dig.  » 
78«.*"f 


4.  Appsai.  and  Ebbob  (|  736*)— AssiONHxnTs 
or  Ebbok. 

A  singls  assignment  of  error  attaddue  a 
plurality  of  rulings  of  the  trial  coart,  whetoer 
upon  the  pleadiuKS,  the  admission  or  rejection 
of  evidence,  or  tne  granting  or  refusing  of  in- 
structions to  the  jury,  will  be  unavailing,  unless 
all  of  such  mlings  so  grouped  en  masse  are  er> 
roneous,  and  tbe  determination  by  an  appellate 
court  that  one  of  the  rulings  so  attaxUEed  Is 
correct  disposes  of  the  assignment. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  U  80S8,  S0S9;  Dec.  Dig.  1 
736.*] 

6.  Appsal  ard  BhBOB  (I  740*)— ABnamanTs 
or  Ebbob. 

Where  an  assignment  of  error  is  "that  the 
said  judge  of  tbe  said  court  severally  erred  in 
Overrulinc  the  several  exceptions  of  Uie  defend- 
ants to  the  several  findings  and  conclusions  of 
the  spedal  master's  report  in  said  case,  to  wit," 
and  then  follows  a  copy  of  the  seveial  excep- 
tions taken  by  tbe  defendants  to  such  reimrt, 
die  determination  by  an  appellate  court  that 
one  of  such  exceptions  so  attacked  was  correct- 
ly overruled  Is  sufficieut  to  dispose  of  snch  as- 
signment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3028;  Dec  Dig.  |  740.*] 

6.  APPKAI.  AND  ElBSOB  (8  731*)— AssioinnNTs 
or  Erbob— SurncjBNOT. 

An  assignmoit  of  error  that  "the  master 
erred  In  the  report  which  he  made  to  the  court" 
cannot  be  conddered  by  an  appellate  court,  as 
the  appellate  court  revlevrs  the  action  of  tbe 
trisl  judge  on  such  report  and  not  tbe  report 
itself. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3020;  Dec  Dig.  8  731.*] 

7.  INTEBEST  (8  46*)  —  SeCOVEBT  IN  EqUITT 

Suits. 

Interest  may  be  allowed  In  a  suit  in  equity 
upon  tbe  amount  of  money  fonnd  to  be  due  from 
the  defendant  to  the  complainant  from  the  date 
the  same  became  due  and  payable. 

[Bd.  Note.— For  other  cases,  see  Interest, 
Cent.  Dig.  8  04 ;  Dec  Dig.  8  45.*] 

8.  Appeal  and  Ebbob  (8  100»*)— Bbttew— 
FiNDinos  or  Chancellob. 

While  the  findings  and  conclotions  of  a 
chancellor,  where  the  testimony  is  not  taken 
before  him.  tut  before  a  master  or  examiner,  by 
reason  whereof  be  Is  not  afforded  an  opportuni- 
ty of  seeing  and  hearing  the  witnesses,  are  not 
entitled  to  the  same  weight  aa  tbe  verdict  of  a 
jury,  yet  even  in  that  case  they  should  not  he 
disturbed  by  an  appellate  court  imleas  they  are 
clearly  shown  to  be  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3873;  Dec  Dig.  8  1009.*] 

H*ror  to  Circuit  Court,  Duval  County;  B. 
M.  Call,  Judge. 

Bin  by  Godfrey  S.  Warren  against  Julia 
I#.  McMillan  and  another.  From  the  de- 
cree, defendants  appeal;  complainant  as- 
s^lng  cross-errors.  Affirmed. 

M.  a  Jordan,  for  appellants.  W.  M.  Bost- 
wlck,  Jr.,  and  Jallan  Hartridge,  for  appd- 

lee. 

SHAOKLEFOBD,  J.  The  appellee  filed 
his  bill  in  equity  against  the  appellants,  by 
which  he  sought  to  charge  and  subject  to 
sale  certain  described  property  therein,  al- 
lefred  to  be  the  separate  property  of  Julia 
Ih  McMillan,  n  mnrrled  woman  and  one  of 
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the  appellants,  for  the  payment  to  appellee 
ot  certain  amounts  alleged  to  be  due  him 
for  work  performed  upon  and  materials 
furnished  to  him  In  the  construction  of  cer- 
tain additions  to  a  cOTtain  building  situated 
upon  such  property,  with  the  knowledge  and 
consoit  of  each  ct  the  appellants.  Demnr- 
rers  were  Interposed  and  sustained  to  the 
original  and  first  and  8ec<md  amended  bills, 
while  a  demurrer  was  Interposed  and  over- 
ruled to  the  third  amended  bill;  hut,  as  no 
error  is  assigned  nptm  any  of  these  rulings, 
we  need  not  consider  than.  Hie  defendants 
then  answered  the  third  amended  bill,  spe- 
cifically denying  the  material  allegattona 
thereof  by  which  It  was  sought  to  cha^ 
audi  prc^erty;  but  we  dean  it  unnecessary 
to  set  forth  even  tiie  substance  of  the  plead- 
ings, since  no  point  Is  made  Uiereon.  Ex- 
cGvtlons  to  the  answer  v&e  overruled,  a 
replicatlcm  then  filed  thereto,  and  the  case 
then  referred  to  a  master  to  take  the  testi- 
mony 'ther^  with  directions  to  make  a  re- 
port  of  his  findings  both  of  law  and  of  fact 
Bueb  master  took  and  reported  a  large  red- 
ume  of  evidence  and  also  filed  a  lengthy  re- 
port, wherein  he  found  as  a  matter  of  law 
and  fftct  that  the  complainant  wbb  entitled 
to  recover  fn»D  the  defendants  the  sum 
ot  tl,195.{»  as  damages,  tt^tether  with  costs 
to  be  taxed,  and  that  the  property  described 
In  the  Mil  was  liaUe  for  the  payment  there- 
of and  subject  to  sale  for  that  purpose. 
Both  the  complainant  and  the  defendants 
filed  mentions  to  the  master's  leptat,  all  of 
whldi  wrae  overruled  and  a  final  decree 
rendered  by  die  court  based  upon  and  in 
accordance  with  such  report  From  this  de- 
cree the  defendants  have  entered  their  ap- 
peal, assigning  certain  errors,  and  the  com- 
plainant has  also  ass^ed  cross^rrora. 

The  first  two  assignments  urged  by  the 
defendants  are  based  upon  an  order  of  the 
court  dated  December  23, 1908,  extending  the 
time  for  taking  testimony  to  January  16v 
1900:  We  find  that  on  the  14th  of  Novem- 
ber, IWBt  the  deCendants  filed  a  petition, 
seeking  an  otdtx  utendlng  the  time  for  tak- 
ing testimony  for  reasons  therein  set  forth, 
and  an  or&ee  was  made  extending  ea^h  time 
tor  a  period  of  SO  days,  and  within  such 
time  the  defwdants  lud  the  testimony  of  a 
number  of  witnesses  taken,  dosing  their  tes- 
timony tm  the  IStb  day  of  Deconbtf,  lOOS. 
It  furthor  appears  in  the  transar^t  of  the 
record  that  on  the  23d  day  of  December, 
1906,  the  court  made  the  order  complained  of 
wherein  flie  time  for  taking  the  testimony 
upon  the  part  of  the  complainant  was  ex- 
tended until  the  16th  day  of  January,  190G. 
The  petitifHi  tipon  which  such  order  was 
based  does  not  appear  In  the  transcript 
Wltbln  such  Ume  the  complainant  proceed- 
ed to  take  further  testimony  before  tbe  mas- 
ter, and  we  find  that  the  aounmH  for  the  ds- 
fokdants  was  present  thweat  and,  thon^ 
objecting  thereto,  proceeded  to  cross-examine 
the  witnesses  offered  by  the  eomplatnani 


It  Is  not  made  to  anwar  that  the  d^mdonts 
desired  to  otter  any  additional  testlnumy,  or 
that  th^  som^t  UL  wdcr  from  the  conrt 
further  extending  the  time  for  that  purpose. 

We  are  of  the  opinion  that  there  is  no 
merit  in  these  two  assignmaits.  In  equity, 
as  well  as  at  law,  evray  presumption  is  In 
favor  of  the  correctness  of  the  mliivB  of 
the  trial  judge.  Sarasota  Ice,  FlSh  &  Power 
Co.  v.  Lyle  ft  Co.,  68  Fla.  — »  60  South. 
008.  We  have  also  repeatedly  held  In  both 
civil  and  criminal  cases  that  It  is  the  dntr 
of  a  party  resorting  to  an  apellate  court  to 
make  the  errors  complained  of  clearly  to  ap- 
pear. See  Lewis  v.  State,  66  Fla.  64,  45 
South.  908,  and  anthoriti«B  there  dted.  We 
have  also  held  that  the  matter  of  octending 
the  time  for  the  taking  of  testimony  In  an 
equity  suit  Is  for  the  court  below  to  decide, 
resting  within  the  sound  Judicial  discretioii 
of  sndi  court  and  the  determination  oi  Utim 
question  will  not  be  disturbed  hy  an  appe- 
late court  unless  an  abuse  of  such  dlaareti«i 
Is  plainly  made  to  appear.  See  Tuten  r.  Oa- 
zan.  18  Fla.  751;  Mi«bee  v.  Komedy,  26 
Fla.  168,  7  Sovth.  B20;  Long  v.  Anderson, 
48  Fla.  279;  87  South.  218,  5  Am.  A  Bog. 
Ann.  Gas.  840;  Braxton  v.  ZJddon,  6S  Fla. 
786,  46  South.  324. 

The  third  assignment  la  nhat  the  said 
Judge  of  the  said  court  severally  erred  in 
overruling  the  several  exceptions  of  the  de- 
fendants to  the  several  findings  and  condu- 
sions  of  the  special  master's  report  In  said 
case,  to  wit"  Then  follows  a  copy  of  the 
several  exertions  taken  by  the  defendants 
to  sucb  report,  only  Instead  of  being  desig- 
nated by  numerals  they  are  referred  to  by 
letters  from  *'a"  to  "1"  Inclualve.  We  have 
repeatedly  held  that.  In  preparing  assign- 
ments of  error,  each  error  relied  upon  should 
be  clearly  and  distinctly  specified  and  s^- 
arately  assigned.  Williams  v.  State,  58  Fla. 
188^  60  South.  740.  We  further  held  In  the 
cited  case  that  a  single  assignment  of  er- 
ror attacking  a  plurality  of  mlings  of  the 
trial  court,  whether  upon  the  pleadings,  the 
admission  or  rejection  of  evidence,  or  the 
granting  or  refusing  of  Instmctlona  to,  the 
Jury,  will  be  unavailing,  unless  all  ot  such 
rulings  80  grouped  «i  masse  are  emmeoos, 
and  the  determination  by  an  appellate  court 
that  one  of  the  rulings  so  attacked  is  stfffi- 
dent  to  dispose  of  the  assignment  Other 
decisions  of  this  court  will  be  found  ctA- 
lected  In  the  cited  case.  We  have  also  held 
that  the  ig;>pdlate  court  reviews  tiw  action 
of  tlie  trial  Judge  on  tlie  report  ot  a  moMer 
in  equity  causes,  ood  not  the  oetlim  of  flie 
master  per  se;  Uierefon  an  aaslgDiiMit  of 
error  that  **the  master  erred  in  tlie  report 
whldi  he  made  to  tlte  court"  cannot  bo  con- 
sidered. Brax^  V.  Uddon,  86  Fta.  TfS,  46 
SooUi.  824.  In  the  asslgnmnt  under  coi^d- 
eration,  each  snbdlvlalfm  therettf  Is  i^sfoced 
•with  the  statement  "that  the  said  master 
has  wred*'i  the  sniwoied  Mror  ttiea  being 
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pointed  ont  We  are  of  tb«  tiplnlon  that  the 
deciBloiui  of  this  court  wblcb  we  have  cited 
are  sufficient  to  dispose  of  tbla  asslf^ment 
adversely  to  the  coateotlon  of  the  defend- 
ants. Mo  error  la  made  to  appear  to  us  in 
the  overmllng  of  the  exceptions  of  the  de- 
fendants to  the  master's  report 

The  fourth  assignment  questions  the  cor- 
rectness of  the  flnal  decree  in  allowing  the 
complainant  Interest  upon  the  sum  of  $1,086.- 
90  from  the  23d  day  of  October,  1906,  at  the 
l^al  rate.  We  find  that  $1,066.00  was  the 
amount  found  by  the  master  to  be  due  from 
the  defendants  to  the  complainant,  exclusive 
of  the  amount  of  solicitor's  fees,  which  the 
master  fixed  from  the  testimony  taken  be- 
fore him  at  the  sum  of  $108.69,  which  sollcit- 
or*B  fee  is  not  included  In  the  final  decree 
and  evidently  was  not  allowed  by  the  court. 
We  are  of  the  opinion  that  no  error  Is  made 
to  appear  here.  The  evidence  shows  that 
the  work  was  Completed  and  notice  to  that 
effect  was  served  on  the  defendants  by  the 
complainant  and  a  demand  made  for  the 
balance  dne.  The  case  of  Sullivan  v.  McMil- 
lan, 37  Fla.  134,  19  South.  340,  would  Be«n 
to  be  conclusive  upon  this  point  This  case 
will  also  be  found  r^orted  in  53  Am.  St 
Rep.  239,  with  an  Instrnctive  note  appended 
thereto,  wherein  a  number  of  authorities  are 
collected. 

The  fifth  and  last  assignment  by  the  de- 
fendants is  that  the  "court  erred  in  making 
iiald  flnal  decree,"  while  the  two  cross-as- 
signments by  the  complainant  are  based  upon 
the  overruling  of  bis  exceptions  to  the  mas- 
ter's report  We  find  that  upon  a  number 
of  points  there  was  decided  conflict  in  the 
testimony  and  in  some  respects  it  is  not  en- 
tirely satisfactory,  all  of  which  the  master 
frankly  states  in  his  report  The  complain- 
ant did  not  recover  all  he  claimed,  therefore 
he  la  dlssatisfled:  while  the  defendants  con- 
tend that  he  is  not  entitled  to  the  amount  the 
master  fonnd  to  be  dne  him.  A  carefnl  ex- 
amination of  the  evidence  conTlDces  lu  that 
the  decree  seans  to  be  warranted  thereby, 
ai^  .we  think  substantial  Justice  ham  been 
done  between  the  imrtles  litigant  For  these 
reasons  we  must  r^use  to  disturb  the  decree. 
See  Sarasota  ice.  Fish  A  power  Co.  t,  Ijyle 
ft  Oo»  68  Fla.  G17, 50  Soath.  988,  and  anthor- 
Itlea  therem  dted.  We  would  add  Oiat  this 
floit  wa^  brought  under  sectkm  2  of  article 
11  of  the  Cbnstitatlon  of  Florida.  See  the 
case  of  McOlll  t.  Art  Stone  Oonstmctlon 
Oo.,  57  Fla.  408,  49  South.  630,  and  prior  de- 
cMou  of  this  coart  there  cited. 

No  oTor  tiaving  been  made  to  appear  to 
OS,  the  decree  must  be  affirmed. 

WHITFIELD,  C  J.»  and  COCKRBLL,  J., 
c<Hicnr. 

TATLOIU  HOGKE^B,  and  PABEHILL, 
J  J.,  concur  in  the  opinion. 


TBNNESSBB  COAL.  IRON  &  &  00.  t. 
HARMBS. 

(Supreme  Court  of  Alabama.    Feb.  26,  1910- 
Rehearing  Denied  June  30,  1910.) 

1.  Masteb  aud  Sebvant  <{  278*)— Pxbsoital 

INJURIKS— SUPFICIENOT  OF  EVIDENCE. 
Where  plaintiff  averred  defects  In  the 
works.  macbiDery,  or  plant  of  the  master,  and 
there  was  evidence  that  a  coupling;  link  was 
defective,  but  no  evidence  of  negligence  In  the 
failure  of  the  defendant  master  to  discover  or 
remedy  that  defective  condition,  or  that  it  arose 
from  negligence  for  which  the  master  was  ac* 
countable,  the  servant  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  954r-072:   Dec.  Dig.  S 

27a*] 

2.  Masteb  and  Sebvaitt  (|  286*)— Psbsohal 
Injubies— QuzsTioH  fob  Jubt. 

Where  there  was  no  tendency  of  the  evi- 
dence to  prove  facts  from  which  it  could  be  in- 
ferred that  the  injury  complained  of  by  a  serv- 
ant resulted  from  any  ouier  source  than  the 
existence  of  a  defect  in  a  coupling  link,  and 
the  trial  was  had  on  several  counts,  which 
ascribed  the  injoiy  to  defects  in  the  drawbead, 
the  eoapUng  link*  and  coupUng  pin  of  a  car,  a 
general  amnnatlve  charge  on  the  whole  case 
should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  288.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  O.  Lane,  Judgat 

Action  liy  Thomas  Harmea,  by  hie  next 
friend,  against  the  Tennessee  Ooal,  Iron  ft 
RaUxoad  C<Hnpany.  Judgment  for  i^alntiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Percy,  Benners  ft  Burr,  for  appellant  W. 
T.  Edwards  and  J.  M.  Chilton,  for  appellee. 

McCLELLAN,  J.  Counts  1,  2,  and  6,  were 
those  upon  which  the  trial  was  had.  Tbey 
ascribe  the  injury  to  defects  in  the  condi- 
tion of  the  ways,  works,  machinery,  or  plant 
of  the  defendant.  In  their  order  they  aver 
tkat  the  defect  existed  in  the  drawhead,  the 
coupling  link,  and  the  coupling  pin  of  a  car — 
hot-pot— abont  which  plalutlff  was  engaged 
when  Injured.  While  there  was  evidence 
that  the  link  was  defective,  there  was  no 
evidence  of  negligence  in  failure  of  the  de- 
fendant or  of  others,  to  whom  that  duty  was 
committed,  to  discover  or  remedy  that  de- 
fective condition  of  the  link,  or  that  It 
arose  from  negligence  for  which  defendant 
was  accountable.  Proof  to  that  end  is  es- 
sential to  a  recovery  under  such  a  count 
L.  A  K.  R.  B.  Co.  V.  Lowe,  168  Ala.  391, 
48  South.  99;  Lu  ft  N.  R.  R.  Oo.  T.  Davis, 
91  Ala.  487.  8  South.  652;  Tuck  v.  L.  ft  N. 
R.  Co.,  98  Ala.  162,  12  South.  16S;  L.  ft 
N.  R.  R.  Co.  V.  Blnlon,  98  Ala.  574,  14  South. 
619;  Birmintfiam,  etc.,  Ca  v.  Rockhold.  14S 
Ala.  128,  42  South.  96 — among  others. 

There  was  no  tendency  even  of  the  evi- 
dence from  which  It  could  be  Inferred  that 
the  injury  complained  of  resulted  from  any 
other  source  than  the  defective  link,  thus 
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leaTlnjc  the  coouts  ascribing  tbe  Injnrjr  to 
defects  In  tbe  drawhead  and  i»in  without  an; 
support  In  the  evidence.  Acoordlngly  the 
general  atOrmatlTe  charge  on  tbe  whole  ease, 
requested  by  tho  defendant,  should  have  beoi 
given.   Its  refusal  was  error. 

Beversed  and  remanded.  All  tHe  Justices 
concur. 


CITY  OF  BIRMINGHAM  t.  ABMOUB 
PAOiaNO  CO. 
(Supreme  Court  of  Alabama.   Feb.  3, 1910.  Be- 

heaiiog  Denied  June  3U,  lUlO.) 
IiICKNSEfi  (f  32*)— SUBJEOTS  OT  IiICEnSS— PAT- 

Under  an  ordinance  authoriiing  a  city  to 
impose  an  occupation  tax  on  the  sale  of  paeJdns 
house  products,  not  including  green  meats,  of 
i|ll5U,  and  a  tax  on  each  wttoiesale  dealer  veiling 
green  meats  on  commission  or  otherwise  of  lpf5U, 
a  patting  house  paid  the  city's  Ucenae  tax  col- 
lector the  aum  of  f  loO,  wtiich  waa  accepted  by 
him,  and  a  receipt  issued  to  the  company,  recit- 
ing the  payment,  and  purporting  to  authorize  it 
to  do  buamess  in  packing  bouse  products  during 
the  remainder  of  ttie  current  year.  Subsequent- 
ly, by  an  amendatory  ordinance,  the  license  tax 
on  each  wholesale  dealer  selling  green  meats  on 
commission  or  otherwise,  where  other  packing 
house  producta  are  not  handled,  was  made  ]|p£SU, 
and  the  tax  on  each  wholesale  dealer  in  packing 
house  products  generally,  including  green  meats, 
was  made  f400,  while  each  wholesale  dealer  in 
packing  house  products,  where  no  green  meats 
are  handled,  was  made  $50.  Held,  niat  the  lan- 
guage of  the  receipt  issued  by  tbe  license  tax 
collector,  in  so  far  as  it  was  a  departure  from 
tbe  law,  was  not  binding  upon  the  city,  and 
that  the  dealing  In  green  meats  is  not  properly 
included  in  the  business  carried  on  by  packing 
houses,  and  therefore  tbe  city  was  jusafied  in 
imposing  an  additional  tax  of  (250  upon  the 
I>ackiDg  houses  which  dealt  in  green  meats. 

[¥ji.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  {  60;  Dec  Dig.  i  S2.*] 

Appeal  from  City  Court  of  Blrmlpgham; 
Oi  C  Neemitb,  Judge. 

Action  by  the  Armonr  Packing  Compaq 
against  tbe  City  of  Birmingham,  to  recover 
f250,  paid  nnder  protest,  as  a  part  of  the  11- 
cenae  to  do  business  in  the  city  of  Birming- 
bam.  Judgment  Ux  plaintiff,  and  defendant 
sffpeals.  Beversed  and  rendered. 

R.  H.  Thatdi,  tor  appellant.  Tillman,  Brad^ 
1^  &  Morrow,  for  appellee. 

8ATRB,  J.  It  is  asserted,  on  the  anthority 
of  Mefford  v.  Sheffield,  148  Ala.  530,  41 
South.  070,  and  cases  of  like  tenor  there  cit- 
ed, that,  when  a  license  to  do  a  general  busi- 
nees  bas  been'  exacted  and  paid,  a  munic- 
ipality cannot,  in  tlie  absence  of  statutory 
authorization  to  that  effect,  subsequently,  and 
during  tbe  term  covered  by  the  license,  con* 
struct  out  of  the  constituent  elements  of  the 
boslness  licensed  two  or  more  taxable  privi- 
leges, BO  as  to  Increase  the  burden  of  taxa- 
tion upon  the  business  originally  licensed; 
and  ttris,  not  because  tbe  issue  of  a  lii-ense 
constitDtes  a  contract  of  Indefectible  oMf^ 


tion.  but  because  a  UcnMe  riioald  not  bo 
subjected  to  tbe  nncutaintlea  tbat  woold 
constantly  arise  if  limitations  ot  vtalch  be 
could  have  no  noUee  In  tflie  b^;lnnbig  sbonld 
be  Imposed  to  meet  evwy  chaiUEe  lo  senti- 
ment or  every  shift  of  view  iqion  questions 
wbldi  Aonld  have  been  examined  and  deter- 
mined by  the  taxing  pow»  before  the  li- 
cense was  issued.  Low^  v.  Archambault, 
189  Mass.  70,  75  N.  K.  65,  1  L.  B.  A.  (N.  S.) 
458;  Lantz  v.  HIghtstown,  46  N.  J.  Law, 
102.  The  Legislature  is,  of  course,  oomp» 
tent  to  deal  with  the  subject  as  It  deems  best 
The  asserted  d-octrlne  in  respect  to  tbe  tax- 
ing power  of  municipal  corporations  Is  con- 
ceded; but  we  think  the  a^^llee's  appli- 
cation of  the  principle  to  the  facta  of  the 
case  in  hand  cannot  in  reason  be  sustained. 

It  is  stated  In  the  bill  of  exceptions  tiiat  In 
February,  1908,  the  appellant  mtmlclpallty, 
tbrouj^  its  authorized  license  tax  collector, 
accepted  the  sum  of  (160  from  an;)ellee, 
which  thereupon  received  a  receipt,  reciting 
the  iHiyment  aforesaid,  and  purporting  to  au- 
thorize it  to  do  business  In  packing  house 
products  during  the  remainder  of  the  current 
year.  At  that  time  an  ordinance  of  tiie  city 
of  Birmingham  imposed  occnpatl<m  taxes  as 
follows: 

''183.  Oreen  meats.  Each  wholesale  dealw 
selling  on  commission  or  otherwise,  $250.00." 

"311.  Packing  bouse  products,  not  indud- 
Ing  green  meats.  Bach  dealer  or  broker  for, 
J150.00." 

In  March  subsequent  the  city  adopted  an 
amoidatory  ordinance,  so  much  of  wbidi  as 
seems  to  be  of  concern  In  this  connection  we 
quote: 

"183.  Green  meats.  Bach  wholesale  dealer 
selling  on  commission,  or  otherwise,  whtt* 
otho-  packing  house  jirodncts  are  not  han- 
dled, 9250.0a'' 

**811.  Packing  bouse  products.  Eacfairtude* 
sale  dealer  In  packing  house  products  gater> 
ally.  Including  green  meats,  at  broker  for. 
$400.00l  Bach  wholesale  dealer  in  packing 
bouse  products,  where  no  green  meats  are 
handled,  and  where  prlnc^al  buslnesa,  or 
broker  for,  fSaOO." 

The  comprehensive  language  of  fba  racd^ 
which  seems  to  have  berai  issued  and  reoeiv- 
ed  as  a  license,  was  the  language  of  the  li- 
cense tax  collector,  ratha  than  the  language 
of  the  municipal  law,  and  was,  to  tbe  extent 
of  its  departure  from  the  law,  (tf  no  eoose- 
quence.  By  tbat  lew  the  apptilee  was  adTla* 
ed  that  tbe  license  to  which  It  waa  entitled 
upon  tbe  payment  of  $160  was  a  license  to 
deal  in  packing  house  iHroducts,  not  Indndlng 
green  meat,  and  so  its  case  must  faU  outslds 
of  the  Influence  of  tbe  leason  nnderlylxig 
the  cases  r^erred  to. 

But  It  is  agreed  between  the  parties  that 
green  meat  la  a  packing  house  product,  that 
all  dealers  In  packing  house  products  atil 
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greoi  meat,  and  that  Its  sale  la  an  aaaantfal 
und  necenary  part  of  tJift  baslneas  ot  dsalan 
In,  or  brokers  tor,  on  oommlaBlon  ox  otber* 
wise,  packing  boose  prodncts.  On  a  nrlew 
of  tlte  oTdbuuLoes  mentkmedi,  and  of  tbe  facta 
asreed,  It  la  aeen  tbat  app^ee'a  position  must 
be  reaolved  into  tbla:  Tbe  bnaineoa  of  sell- 
ing packing  bouse  j^rodncts  and  the  busUwaa 
of  selling  green  meat  are  necessary  parts  ot 
bat  one  bmdness,  nibldi  by  nature  Is  Incapa- 
ble of  being  separated  Into  eonstltaent  parts 
tor  the  pariKwes  of  municipal  taxation.  We 
are  perhaps  constrained  to  acc^t  tiie  agree- 
mmt  made.  But  it  is  not  agreed,  nor  could 
it  well  be  agreed.  In  keying  with  facts  of 
common  knowledge,  that  the  selling  ot  pack- 
ing house  products  la  general  Is  an  eBseutlaJ 
and  necessary  part  of  the  business  of  selliDg 
green  meats,  ^e  fact  Is  otherwise.  Oreen 
meats  are,  from  tbe  packing  bouse  point  of 
view,  a  raw  materlaL  Butchering,  wltbont 
more,  has  never  been  considered  a  manufac- 
ture. On  tibe  other  hand,  tbe  budness  car- 
ried on  by  paddng  bouses  Is  a  highly  organ- 
ised form  of  industry,  which  ctnTerts  slaugh- 
tered aalmals  Into  many  shapes,  and  utilizes 
products  of  which  tbe  mere  business  of  deal- 
ing in  green  meats  takes  no  notice.  Packing 
bouse  products,  generally  so  called,  are  the 
manufactured  products  of  the  packing  house 
business.  Most  frequently  we  understand  by 
them  the  cured,  or  cured  and  packed,  prod- 
ucts of  the  Industry,  products  capable  of  in- 
definite transportation  and  preservation,  with- 
out the  aid  of  artificial  cold.  Some  of  them 
are  to  be  found  In  every  grocery  store. 
Green  meats,  on  the  other  hand,  must  be  sold 
soon  after  slaughter  or  be  preserved  in  cold 
storage.  We  do  not  doubt,  therefore,  that 
there  Is  a  substantial  distinction  between  the 
two  businessefl,  affording  a  Just  basis  of  dis- 
crimination between  tlie  two  in  the  matter 
of  taxation. 

It  results  that  the  Judgment  of  the  trial 
court  must  be  reversed,  and  a  Judgment  will 
be  here  rendered  for  tbe  defendant  Otppel- 
lant). 

Reversed  and  rendwed. 

DOWDELU  O.  J.,  and  Aia>BB80N  and 
KA.TFIBIJ>,  JJ.,  ooncnr. 


FOLLAE  T.  WIMTBB. 
<SnpEems  Oourt  of  Alabama.    Jan.  18,  1910. 
On  Beheazlng,  June  80,  19100 

On  rehearing.  Former  ophilon  affirmed. 
For  opinion  on  former  hearing,  see  SI 
South.  008. 

Brown  ft  Kyle  and  Smith  &  Smith,  for  ap- 
pellant. Gnnter  ft  Guntor,  for  i^pellee. 

Note  by  ANDSR80N,  J.  After  this  case 
was  put  out,  It  was  again  carefully  consider- 
ed npcm  rtfiearlng,  the  opinion  was  consid- 


ered as  somid,  and  the  aroUcatlon  was  over- 
ruled. After  this  one  of  the  concurring 
Judges  put  it  back  cm  the  rehearing  docket, 
and  the  question  was  considered  en  banc; 
and  while  Justice  BVANS  withdrew  his  conr 
currence,  and  dissents,  the  opinion  is  con- 
curred in  DOWDSUj^  OL  J.,  and  McCLBL- 
LAN  and  SAYBB,  JJ.,  who,  with  the  writer, 
constttute  a  majority  of  the  court.  Justice 
SIMPSON  was  absent,  and  Justice  MAY- 
FIBD  did  not  wish  to  Assent  or  concur. 


WOODWARD  IRON  CO.  v.  BROWN. 
(Supreme  Court  of  Alabama.   June  16,  lOlOi) 

1.  JUDOIOBNT  (8  837*)— PSOCnDINOS  TO  SKT 

Aside— Statutes, 

Code  1007,  S!  4142-414S,  embodied  In  chap- 
ter 85,  entitled  ^'Executions  and  Jndgmentfl," 
and  artlele  7  entitled  "Satisfying,  Annulling  or 
Setting  Aside  of  Judgments,"  which  provide  for 
motions  to  satisfy  judgments  or  to  set  aside 
judgments  or  entry  of  judgments,  and  for  a  bill 
of  exceptions  and  an  appeal  witbm  30  days,  etc., 
:  refer  to  motions  made  to  set  aside  Judgments  for 
irregularities,  and  do  not  le&tr  to  the  ozdlnaxy 
modon  for  a  new  trial. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  3»T.*] 

2.  New  Tkial  (S  !•)— Powbb  or  Coubt. 

Oommon-law  courts  have  Inherent  power  to 
grant  new  trial. 

[ICd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  1-3 :  Dec.  DlgTl  I.*] 

3.  New  Tuai.  ({  117*)  —  Motion  —  Tna  fob 

Application. 

While  at  common  law  tbe  judgment  was 
not  rendered  until  the  motion  for  new  trial  was 
disposed  of,  the  usage  in  Alabama  is  to  enter  the 
judgment  viiien  the  verdict  is  returned  and  tbe 
defeated  party  has,  during  the  term  of  the  court, 
to  move  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  83  238-241;  Dec.  Dig.  f  117.*] 

4.  Appbai.  and  E^bob  (I  345*)— Decisions 

RXVIEWABLB  — PENDEHOT  OF  MOTION  FOB 

New  Tbial— Effect. 

A  motion  for  new  trial  suspends  the  Judg- 
ment until  disposed  of  and  until  then  the  judg- 
ment does  not  become  effective  for  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  CentDlg.  8)11805,1806;  DecDlr.  8 S45.*] 

5.  Appbai,  and  Eissos  (|  867*)  —  Bivinw  — 
RuuNos  ON  Motion  fob  Nsw  Tsiai<— Bx- 

VIEW. 

Where  a  new  trial  Is  granted,  only  such  er- 
rors as  affect  the  granting  of  tbe  motion  can  be 
Gon^dered  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  GenL  Dig.  |8  3476-3480;  Dec  Dig.  | 
867.*] 

6.  Appeal  and  Ebsob  (8  830*)— Tihb  to  Af- 
PEAir— Statutes. 

A  judnnent  granting  a  new  trial  is  tibe  final 
action  of  ue  court  in  the  case,  and  an  appeal 
therefrom  is  governed  bv  Code,  8  2868,  as  amend- 
ed by  Acts  1000.  Sp.  Sess.  p.  165.  authorizing 
appeals  within  12  months,  except  wnere  a  differ- 
ent rule  Is  prsscribed. 

[Bd.  Nete.— For  other  eases,  see  Imtml  and 
Error.  Dec  Dig.  8  830.*I 

7.  New  Tbial  <8  30*)— Gboundb— Dbbob  in 

iNSTBOOnORS. 

The  court  granting  a  new  trial  on  the 
ground  of  ermis In  inatroetloiis  cannot  be  plae- 
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«d  In  error  when  uiy  of  flie  Inatnictinw  is  et^ 
roneons. 

fEd.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  H  ST,  58;  Dec.  Dig.  S  39.*] 
&  Master  and  SsBVAnr  (|  801*)— ZNntioBS  to 

Thibd  PEsaona  —  Bblatior  or  Pjlbtus  — • 

Fellow  Sebtants. 

A  eervfjit,  thous^  paid  by  dtfendant,  is  a 
servant  of  on  independent  contractor  where  he 
is  under  the  manacement  and  control  of  the 
contractor,  and  defendant  is  not  liable  f6r  In- 
juries to  an  employe  of  the  contractor  caused 
by  the  negligence  of  such  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Oaat  Dlff.  H  1210-1216;  Dec.  Die  S 
301.*} 

9.  Masteb  ahd  Bkbtaiit  (I  S29*>— Fbcxow 

SiRTAITTS— BTIDEHCB. 

Where,  in  an  action  for  a  personal  Injnry. 
the  complaint  alleged  that  plaintiff  was  in  the 
employ  of  an  independent  contractor,  and  that 
the  negligence  of  an  employ^  of  defendant  catia- 
ed  the  injuries  complained  of  and  the  evidence 
showed  that  the  negligent  party  was  not  the 
servant  of  defendant  as  to  tne  act  causing  the 
injarin,  bat  was  a  servant  of  the  ihdependent 
contractor,  defendant  was  not  liable. 

[Bd.  Note.— For  other  cases*  see  Master  and 
Servant,  Dec.  Dig.  I  329.*J 

10.  Tbial  (%  268*>~IiTBnnwnoR»— DzBBonon 

OF  VESDICT. 

A  diarge  wtich  requires  a  finding  for  de- 
fendant  on  one  count  Is  improper  where  there 
are  several  counts  bued  on  different  acts  of 
negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  618-623 ;  Dec.  Dig.  8  258.*] 

11.  New  Tbial  (i  39*)-~Gbound8— Mislead - 

XHO  iKSTBDCnOHS. 

'llie  court  may  in  Its  discretion  grant  a  new 
trial  for  ths  giving  of  a.  charge  which  should  not 
have  been  given. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  67-61 ;  Dec.  Dig.  |  39.*] 

Appeal  from  Circuit  Court,  Jefferwm  Comi- 
ty; A.  O.  Iiaoe,  Judge. 

Action  by  Walter  Brown  against  the  Wood- 
ward Iron  Company.  There  waB  an  order 
granting  a  new  trial  after  Judgment  for  de- 
fendant, and  It  appeals.  Afarmed. 

The  following  are  the  charges  referred 
to  in  the  opinion:  "(A)  It  ttae  Jury  believe 
from  the  evidence  that  the  cause  of  the  de- 
railment of  the  flnt  car  was  a  colllBlon  be- 
tween that  iSue  and  another  car  following 
it,  and  that  all  of  plainttfTs  injuries  were 
proximately  caused  by  the  second  car,  and 
that  the  second  car  got  loose  and  ran  down 
on  plaintlfr  as  a  result  of  the  negligence  of 
Lonnie  Chamble^  th^  mnat  find  for  the 
defendant  (B)  If  ttae  Jury  beHeve  the  evi- 
dence, they  caimot  find  for  the  plaintiff  un- 
der the  fifth  count  of  the  complaint  (O  If 
the  Jury  believe  from  the  evidence  that  the 
condltkm  of  the  track  in  said  heading  at 
the  ^ace  of  the  accldoit,  which  caused  the 
wreck  of  the  first  tram  car*  was  not  audi 
that  the  plaintiff  was  likely  to  suffer  Injury, 
cn-  said  condition  of  track  was  such  that  a 
reasonably  prudent  man  would  not  have  been 
called  upon  to  put  the  track  in  a  better  state 
of  repair,  because  of  the  fact  that  It  was 


a^Mirently  in  good  oonditlon.  yon  must  find 
for  the  dtf aidant  nnder  the  second  count" 

Gtaaa.  A.  Calhoun  and  Gabaniss  is  Bowie, 
for  appellant  V.  I*  Allm  and  James  IC. 
Hanby,  for  appellee: 

SIMPSON,  J.  The  appellee  makes  a  mo- 
tion to  dismiss  this  appeal,  on  the  ground 
that  it  is  not  taken  within  the  time  pre- 
scribed by  law.  In  the  original  case  of 
Walter  Brown  v.  Woodward  Iron  Company 
a  verdict  was  rendered  for  the  defendant 
on  March  0,  1909;  on  a  subsequent  day  of 
the  term  a  motion  was  filed  to  "set  aside 
the  Tcrdlct  and  judgment"  and  to  grant  a 
new  trial.  This  motion  was  regularly  con- 
tinued until  June  12,  1909.  when  the  ver- 
dict of  the  Jury  was  set  aside  and  a  new 
trial  was  granted ;  and  It  is  from  this  Judg- 
ment that  the  appeal  Is  taken. 

The  contention  of  the  appellee  Is  that,  un- 
der section  4146  of  the  Code  of  1007.  this 
appeal  should  have  been  taken  "within  thir- 
ty days  from  the  rendition  of  the  Judgment 
or  order,"  and  the  appeal,  as  a  matter  of 
fact,  was  not  taken  until  November  22,  1909. 
Said  section  Is  a  part  of  article  7  of  chap- 
ter 85  of  the  Code,  the  title  of  the  chapter 
being  "Executions  and  Judgments,"  and  the 
titie  of  the  article,  "Satisfying;  Annulling, 
or  Setting  Aside  of  Judgments." 

Section  4141  relates  to  "motion  to  enter 
satisfaction  of  Judgment  or  decree" ;  section 
4142,  to  "motion  to  set  aside  Judgment  or 
decree,  or  to  set  aside  entry  of  satlsfactlcm" ; 
section  4143  provides  that  "no  Judgment  can 
be  arrested,  annulled,  or  set  aside,  for  any 
matter  not  previously  objected  to.  If  the 
complaint  contained  a  substantial  cause  of 
action";  section  4144  provides  that  If  the 
motion  Is  not  contested  the  costs  shall  be 
adjudged  against  the  applicant,  and  If  con- 
teRted.  against  the  unsuccessful  party;  and 
section  4146  provides  that  a  bill  of  excep- 
tions may  be  taken  and  an  appeal  must  be 
In  30  days.  It  Is  evident  that  these  sections 
do  not  reter  to  the  ordinary  motion  for  a 
new  trial,  but  to  motions  which  may  be 
made  for  setUng  aside  Judgment^  for  ir- 
regularities. Imperfections,  etc.  Tbia  Is  mode 
more  evldoit  by  the  fiact  that  sectton  4142 
provides  that  notice  of  ttae  motion  must  be 
served  on  the  adverse  party  for  10  days^  If 
be  is  vrlttaln  ttae  state,  or  by  advertiiaemettt 
for  S  weeks,  if  the  party  be  out  of  tlie  etate^ 
while  notice  of  1  day  is  sufficient  on  a.  mo* 
tion  {pr  a  new  trlai  Bole  22,  p.  Oode: 

Oommon-Iaw  courts  have  Inberoit  power 
to  grant  new  trial,  and  at  conunon  law  the 
Judgment  was  not  rendered  untD  tlie  motion 
for  new  trial  was  disposed  of  (29  Cyc.  722; 
T27),  but  ttae  xmgB  In  our  courts  and  ottiers 
Is  to  otter  the  Judgmoit  when  tlie  verdlcc  Is 
returned,  and  the  party  has  daring  the  tenn 
of  the  court  to  make  the  motion  for  a  new 
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trial.  The  effect  of  the  motion  Is  to  bus- 
pend  the  Jodgment  until  the  motion  Is  dis- 
posed of,  and  If  It  Is  granted,  It  "wipes  out 
th»  yerdict;  no  jodgment  can  be  rendered 
im  It"  Hllllard  on  New  Trials,  p.  50.  Hence 
onr  oonrts  hcAA  that  the  jndgmmt,  having 
been  sospeDded,  does  not  become  ^ectlve 
for  appeal  until  the  motion  for  a  new  trial 
18  disposed  of  (Florence  G.  &  L  Co.  t.  Field, 
101  Ala.  471.  16  South.  S38;  Barron  t.  Bar- 
ron, 122  Ala.  19i  25  South.  65;  State  ezreL 
Hamilton  t.  Kltchena,  148  Ala.  S8S,41  Sonth. 
871),  but  that,  when  the  new  trial  Is  granted, 
only  such  txtan  as  affect  the  granting  of 
the  motion  can  be  considered.  Karter  v. 
Peek  &  Bra,  121  Ala.  686.  2S  Sooth.  1012; 
Chambers  t.  Morris,  144  Ala.  626,  SO  South. 
375.  This  necenaiily  foUows,  for  If  tbe 
TOdlct  and  Judgment  <m  it  are  wiped  out 
tbore  ts  no  Jndgmmt  In  the  case  to  ai^eal 
from,  and  the  judgment  on  tbe  motton  tor  a 
new  trial  becomes  tbe  final  action  of  the 
court  In  the  case.  This  appeal  Is  goremed  bj 
tbe  statute  in  regard  to  appeals  ftrom  final 
judgments.  Section  286S  of  the  Code,  as 
amended  b7  Acts  1000,  Sp.  Sees.  p.  165.  also 
looTides  that  all  appeals  under  that  chapter, 
except  wtaete  a  different  rule  is  prescribed, 
must  be  takoi  within  12  months.  The  mxh 
tUm  to  dismiss  the  appeal  la  overruled.  The 
application  for  a  new  trial  was  based  en- 
tirely on  tbe  rulii^  of  the  court,  wtilch 
are  daimed  to  be  erroneous.  If  eltho'  of , 
said  charges  was  erroneous,  tbe  court  can- ' 
not  be  placed  in  error  for  granting  the  new 
trial,  but.  If  neither  was  errtmeous,  thei 
new  trial  should  not  have  been  granted.. 

All  of  the  counts  of  the  complaint  alle^ 
tbat  the  plaintiff  was  an  employ^  of  Smith 
Tally,  or  of  Tally  &  Shores,  independent 
contractors.  The  first,  second,  and  third 
counts  rest  upon  the  breach  of  duty  on  tbe 
part  of  tbe  d^endant  to  provide  a  safe 
I^ce  for  defendant  to  woilc,  the  defects 
claimed  being  in  the  track  on  which  the  car 
was  ronnlng,  [ 

The  fourth  count  daims  that  it  was  the 
duty  of  defendant's  servants  "to  diock  or 
block  the  car  on  said  track,"  and  tbat  the 
injury  was  received  as  a  proximate  conse-| 
quoice  "of  the  negligence  of  defendants  serv- 1 
ant,  a  mule  boy.**  who  failed  to  chock  or , 
block  the  car,  thereby  "allowing  or  causing 
eald  car  to  run  down,  upon  and  against  tbe 
plaintiff."  I 

The  fifth  count  claims  tbat  tbe  injuries  re- 
salted  from  tbe  n^llfience  of  defendant's 
servant,  Z<minie  Chamble^  who  was  In  charge 
of  a  car,  and  who  "n^llgently  caused  or 
allowed  tbe  said  car  to  run  down  upon,  I 
or  against  the  plaintiff."   The  plaintiff  tes- , 
tifled  that  the  track  at  this  place  had  been 
in  bad  condition  for  some  time,  on  account 
of  rotten  cross-ties,  the  rails  being  of  dlf-  ] 
erait  sizes,  and  two  rails  having  a  surface 
bend  at  the  end  where  "due  to  be  spiked  j 
down";  that  he  had  r^rted  the  matter;' 
tbat  tb^  ceased  work  one  day  tor  the  re-  l 


pairs  to  be  made  and  he  heard  them  work- 
ing thCTe,  but  did  not  know  whether  the 
repairs  had  been  made;  tbat  the  cars  had 
been  derailed  there  several  times;  that  just 
as  he  got  to  this  part  his  car  was  "wredt- 
ed,"  and  he,  while  standing  on  the  bumper 
of  his  car,  which  was  the  first  one  (that 
is.  the  one  fa'rthest  from  the  heading),  was 
thrown  to  the  ground,  and  the  second  car 
came  on  and  cut  off  bis  1^;  that,  at  the 
time  of  the  wreck  he  could  not  see  In  front, 
but  knew  that  two  wheels  were  off  thetra<^ 
because  one  of  bis  legs  was  saved.  XMck 
Shores  testified  that  he  examined  the  track 
tbe  morning  after  the  accident;  that  his' 
best  recollection  Is  "that  it  was  tiie  rear  <md 
of  the  first  car,  coming  from  tbe  beading, 
and  the  front  end  of  the  second  car"  that 
were  off  the  track;  that  the  trade  was  bad. 
not  surfaced,  and  had  surface  kinks  on  the 
rails,  but  said  afterward  that  he  could  not 
be  positive  just  what  wheels  of  tbe  two  cars 
were  off  the  track,  and  again,  tbat  he  did 
not  know  just  how  tiie  cars  were  off  the 
trade.  Bd  Brown  (also  witness  for  plaintiff) 
testified  that  as  soon  as  he  heard  the  noiM 
ct  the  wreck,  he  went  to  the  place  and 
found  "the  rear  car  straddle  of  the  rail,  and 
the  front  wheels  of  the  front  car  ott  the 
rail  the  same  way,  and  tbe  rear  «id  kitted 
up."  The  testimony  ci  defendant's  witnesses 
was,  in  effect,  that  only  the  front  wheels 
of  the  rear  car,  and  the  rear  wheels  of  the 
front  car,  -woe  off  the  track,  the  rear  of 
the  rear  car  bting  tnted  up,  and  tbe  can 
locked  tojrether.  One  of  the  plaintiff's  wit- 
nesses had  testlfled  that  he  saw  the  cars 
when  they  started  down  the  incline,  that 
plalntiff^i  car  moved  down  properly,  but  that 
the  man  In  charge  of  the  rear  car  let  it  get 
away  from  him  and  it  proceeded  rapidly 
down  tbe  track,  towards  tbe  other  car, 
which  had  preceded  it  Kxpert  witnesses, 
on  the  part  (ft  defendant,  testlfled  that  the 
accident  was  evidently  caused  by  tlie  rear 
car  coming  violently  tn  contact  with  the 
ftont  car;  tliat  If  a  car  Is  dersiled  by  a 
rock  mi  the  track  the  fnmt  wheels  would 
go  off;  if  derailed  by  spreading  rails  the 
wheels  would  drop  In  betwem  the  rails ;  and 
if  derailed  by  collision  from  a  csr  in  the 
rear  the  rear  wheels  would  be  off  the  track. 

The  first  ground  stated  in  the  motion  for 
a  new  trial  is  that  the  court  erred  In  giving 
the  charge  A.  While  there  Is  evidence  toid- 
ing  to  show  that  Lonnle  Cbamblee  was  paid 
by  the  defendant,  yet  the  evidence  Is  with- 
out confilct  that  he  was  under  the  entire 
mena^ment,  orders,  and  control  of  the.  In- 
depend^t  contractors,  which,  under  the  au- 
thorities, made  him  the  servant  of  tbe  Inr 
d^ndent  contractors,  and  not  of  the  dei> 
fendant.  26  Cyc  p.  1285,  and  notes ;  DallaA 
Mfg.  Co.  V.  Townes,  148  Ala.  146.  151,  152, 
41  South.  088,  and  authorities  dted.  Th« 
case  of  Standard  Oil  Company  v.  Anderson, 
212  n.  S.  216.  20  Sup.  Ct  262.  S3  L.  Bd.  48a 
does  not  in  the  least  militate  against  this 
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poedtfon.  In  tliat  case  the  stevedore  was 
loading  the  vessel,  hot  the  bolstlns  and  low- 
ering w«re  b^ng  done  by'  the  defendant,  and. 
as  the  court  said,  "for  reasons  satisfactory 
to  It,  the  defendant  preferred  to  do  fba  work 
of  hoisting  Itself  and  received  an  ^reed 
compensation  for  It  The  power,  the  winch, 
the  dmm,  and  the  wlnehman,  were  lt»  own. 
It  did  not  fnmlah  them,  but  fnmlshed  the 
work  they  did  to  the  stevedore.  That  work 
was  done  by  the  defradant,  for  a  prlc^  as 
its  own  woA.  by  and  throng  its  own  In- 
strumentalities and  servant  under  its  own 
controL"  There  was  no  error  In  giving 
ebarge  A* 

There  was  no  error  In  giving  disrge  B. 
The  count  Itsdf  alleges  that  the  plaintiff 
was  "In  tiie  employmmt  ttf  Smith  Tally, 
an  tndq)endent  contractor,"  and  diargea  the 
negligence  to  Lonnle  Ghamblee  "In  the  em- 
ployment of  the  defoidant"  Even  If  that 
were  tru^  said  Lonnle  Chamblee  would  not 
be  a  fellow  servant  of  the  plaintiff,  hot  the 
evidence,  as  before  stated,  shows  that  said 
Chamblee  was  not  tbe  servant  of  the  de- 
fandant  In  moving  said  car.  Conseqnently 
there  was  no  error  In  giving  charge  B. 

The  appellant  claims  that  charge  O  waa, 
in  ^ect,  a  charge  that  the  idalntlfl  could 
not  recover  under  the  second  count  It  Is 
evldmt  that  accordhig  to  the  defendant's 
testimony,  the  accident  was  not  caused  by 
any  defect  in  the  track,  in  whltih  case  the 
plaintiff  could  not  recover,  while  the  testi- 
mony for  the  plaintiff,  though  not  clear  and 
satisfactory,  might  afford  an  Inference  that 
the  defect  in  the  track  brought  about  the 
wreck.  The  acpresalims  in  charge  O  are 
not  the  equlratent  of  stating  that  the  track 
was  in  a  reasonably  safe  condition,  and,  in 
addition,  tbe  tSoiige  requires  a  finding  for 
the  defendant  on  that  count,  whidi  la  Im- 
proper where  tlum  are  several  counts.  The 
<diargB  is  more  than  misleading.  Cmuequent- 
ly,  said  charge  should  not  have  been  given, 
and  the  court.  In  the  exercise  of  tte  discre- 
tion, was  authorized  to  grant  the  new  trial. 

The  Judgment  of  the  court  is  affirmed. 

Affirmed. 

DOWDEUik  a  7.,  and  McOLBLLAN  and 
MATFIBLD,  JJ..  concur. 


OOLLBY  V.  STATB. 
(Supreme  Oonrt  of  Alwbema.   June  16»  1910.) 
1.  CBuniAi.  Law  ff  1109*)— A^pbal  aitd  Bb- 

BOB— HaBHUBBB  raUOB^ADHIBSIOH  OF  BVI- 
DKNCE. 

In  a  prOBecntlon  for  sale  of  liquor  in  viola- 
tion of  law,  tbODgh  evidence  as  to  tne  arrest  and 
trial  for  the  same  olFenae  of  a  cleric  at  the  place 
managed  by  defendant  waa  cleariy  erroneous,  er- 
ror in  its  admission  was  subsequently  cured  by 
the  court's  limiting  it  to  the  purpose  only  of 
fixing  the  time  and  occasion,  and  of  identifying 
the  sale  relied  on  to  sapport  a  conviction;  there 


being  evidence  from  which  the  Jury  might  con- 
clude that  defendant  was  as  mncb  liable  for  the 
sale  as  his  deilE,  who  sold  and  delivered  the  bev- 
erage and  was  convicted  for  tUs  sale. 

[Bd.  Notn^-Vm  Other  caaea,  see  Criminal  Law, 
Cant  Dig.  I  8141;  Dec  Dig.  f  116».«] 

!L  OanaRAi.  Law  (I  830*)  —  iNsxsoonons  — 

BBQDB8TB--GHABaR8  in  BULK. 

If  some  of  the  charges  asked  In  bnlk  are 
clearly  bad  and  pn^rly  refused,  that  would 
justify  die  court  in  lefndug  alL 

lEa.  Note^For  other  cases;  see  Oiimlnal  Law: 
Cent  Dig.  U  2012,  2017;  Dea  Dig.  |  83a*] 

3.  JOBT  (S  83*)--COMPETENCT  OF  JUBOBS— EX- 
BUFTIOrr  FBOlf  JUBY  DtJTT. 

Tliat  one  may  be  ezemi>t  f  mn  jury  dn^  does 
not  bwo  facto  render  htm  euloect  to  challenge  fOr 
cauas. 

[Dd.  Not&— XV»r  other  eases,  see  Joij*  Cent 
Dig.  f  -400;  Dee.  Dig;  1  83.*] 

4.  JUBT  (S  110*)  —  0BJBCTI0N8  TO  JUBOBB  — 
FaILUBE  to  PBBEUFTORILT  OBAI.LENOE. 

If  a  jnror  were  subject  to  diallenge  for 
eaose  on  account  of  exenq)tion  from  dnty,  no 
injury  could  have  resulted,  if  the  objecting  pa^ 

a failed  to  elimlQate  bim  by  a  peremptory 
allenge,  bs  he  could  and  riiould  have  done. 
[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i  520;  Dec.  Dig.  |  110.*] 

Appeal  from  City  Court  of  Bessemer ;  WO- 
11am  Jackson,  Jndge. 

Joe  CoUey  was  convicted  of  violating  the 
prohibition  law,  and  he  appeals.  Affirmed. 

Qoodwyn  A  Boss,  for  appellant  Alexan- 
der M.  Oarber,  Atty.  Gen.,  for  the  State. 

UAYFIELD,  J.  Defendant  was  cbarged 
with  violating  the  prohibition  law.  He  and 
one  Mack  Hasson  w^  operating  a  soft  drink 
place  in  Bessemer.  They  were  not  owners, 
but  were  clerks ;  the  management  of  the  place 
being  In  the  charge  of  the  defendant  on  this 
occasion.  Hack  Hasson  was  a  negro^  and 
was  imder  the  control  of  defradant  Hack 
sold  to  the  negro  cnatomera.  and  defendant 
to  the  viUtea.  Dtfbndant  would  place  tlie 
bottles  out  on  the  oountn,  and  Matk  would 
deliver  them  to  the  custom«B,  and  collect  the 
price,  and  pay  it  ovw  to  tba  defendant 

The  place  was  auspectM  of  violating  the 
prohibition  laws,  and  was  watched  by  two 
policemen;  and  one  of  the  bottles  so  aifld  by 
Mack  to  a  customer  was  taken  fnmi  tb»  ci» 
tomer  on  the  spot,  and  one  of  the  pcdleamen 
testlfled  that  It  was  lager  beer.  The  deftand- 
ant  did  not  handle  this  particnlar  bottle^  but 
Mack  got  It  from  the  same  idace  or  reccfh 
tacle  ttom  which  defendant  bad  been  gettJsc 
other  bottles  and  dtilvering  to  Ma4&  and 
cuBtomerg,  Mack  was  convicted  in  the  may- 
or's court  for  violating  the  prohibition  laws, 
or  an  ordinance  of  ttie  dty  of  Bessemw,  as 
to  this  particular  sale. 

A  great  deal  ct  evidence  as  to  (bis  arrest 
and  trial  was  offered  by  die  states  and  ad- 
mitted by  the  court  over  d^oidan^s  obJec> 
tlons.  Some  of  tbSs  evldmce  waa  deaiiy 
erroneous ;  but  tba  emat  in  Its  admission  was 
subeequenUy  cured  tlie  courts  iimiHwg  it 
to  the  purpose  only  of  fixing  the  time  and 
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occasion,  and  of  identlfyliis  the  sale  relied 
upon  to  snpport  the  convlctloiL  There  was 
snfflclent  evidence  from  whftdi  the  jurr  might 
coDclDde  that  dtfendant  wai  liable  for  this 
■ale — as  much  ao  as  Hack  Haason,  who  sold 
and  delivered  the  beverage.  If  so,  of  course, 
he  was  equally  guUty  with  Uadc;  bat  the 
mere  fact  that  Ma(^  was  convicted  In'  the 
mayor's  court  as  for  this  sale  was  not  evi- 
dence against  defendant,  except  for  the  par- 
pose  of  flzlnc  the  date  and  occasira,  and  it 
was  so  limited  by  the  court  for  this  parpose 
only. 

While  the  proof  In  this  case  is  far  from 
being  necessarily  conclusive  of  goUt,  it  was 
soffldait  to  carry  the  question  to  the  jury; 
and  the  court  did  not  err  in  refaslng  the  gen- 
eral affirmative  diarge  for  defendant. 

the  other  (dtarges  were  asked  in  bulk. 
Borne  of  these  were  clearly  bad,  and  were 
properly  refused,  and  this  would  justify  the 
court  In  refusing  all. 

The  fact  that  a  person  may  be  exempt  from 
Jury  duty  does  not  ipso  facto  rmder  him  sah- 
Ject  to  challei^  for  causes  We  do  not  de- 
cide that  the  Juror  in  question  was  exempt 
on  account  of  the  fact  ttuit  he  was  a  notary 
and  ex  officio  Justice  of  the  peace,  because  It 
Is  not  necessary.  Bven  if  so,  it  would  not  be 
ground  for  challenge  for  cause;  and.  If  so, 
the  record  falls  to  show  that  the  defendant 
exercised  any  of  his  peremptory  challenges. 
Oonsequently  no  Injury  could  have  resulted. 
The  questionable  Juror  could  and  should  have 
bera  tiiiminated  by  a  peremptory  cfaaUoige. 

Affirmed. 

SIMPSON.  ANDBBSON,  and  McOLIEL- 
XaAJH,  Ji^  omcnr. 


RATFIDLD  v.  STATB. 
(Snpiems  Oourt  of  Alabama.    June  16,  1010.) 

1.  IKTOZIOATINO  LiquoBS  (|  167*)  —  Unlaw- 
PUL  PuBOHASx— Aiding. 

Mere  aidinir  in  the  unlawfol  purchase  of 
liquor,  thoQffh  defendaDt  did  not  bimself  sell 
the  liquor  to  the  parchaser,  constituted  a  vio- 
lation of  Oode  19OT,  f  7363.  declaring  that  any 
person  who  aids  and  abets  in  the  unlawful  pur- 
chase of  liquor  ahall  be  punished,  etc. 

[Bd.  Note.— Fw  ether  esses,  see  Intoxicating 
I^oois,  Cent  Dig.  H  1^188;  Dec.  DifTl 
ie7.*J 

2.  Ckiuinaz.  I*a.w  (I  773*)— PUAS— iNSAHrrr. 

Where  accused  pleaded  not  guilty,  and  not 
nlHy  by  reason  of  Insanity,  an  Instruction  that, 
it  die  jury  believed  the  evidence  beyond  a  rea- 
BMiable  donbt,  they  could  not  acquit  defendant, 
did  not  conclude  him  on  his  plea  of  insanity ; 
the  court  having  also  ipeelally  eliarged  <»  the 
Iwns  ot  Insanity,  and  predicated  his  aoqnlttal  on 
Oat  issna. 

[Bd.  Nots^For  other  eases,  see  C^minal  Iaw, 
Osnt  Dig.  H  1821-1828;  Dsa  Dig.  1  778.*] 

&  Obxhinal  Law  (S  331*)  —  iNSAnnr  —  Bna- 
DSH  or  Paoor. 

The  burden  Is  on  accused  to  sustain  a  plea 
of  not  gnllty  by  reason  of  iniMnlty  by  evidence 


to  Uie  reasonable  satisfaction  oi  jury,  as 
required  by  Code  19or,  |  7176. 

[Ed.  Note.— For  other  cases,  see  Orimlaal  Law, 
Oent  Dig.  H  742-744;  Dec  Dig.  I  S31.*] 

Appeal  from  City  Gourt  of  Annlston; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Tom  Rayfleld  was  convicted  of  violating 
the  liquor  law,  and  he  appeals.  Affirmed. 

Tato  &  Walker,  for  appellant  Alexander 
M.  Garber,  Atty,  Geo,  for  the  8tat& 

McCLELLAN,  J.  In  any  possible  view  of 
the  evidence  in  this  case  the  defendant  could 
not  be  acquitted  under  his  plea  of  not  guilty. 
If  he  merely  aided,  etc.,  in  the  unlawful  pur- 
chase, etc.,  of  the  liquor  In  question,  and 
did  not  himself  sell  the  liquor  to  Bailey,  he 
violated  Oode  1907.  I  7868.  That  statute 
provides  for  a  conviction  of  its  violation 
under  an  indictment  in  the  usual  form.  Dar- 
rlngton  v.  State,  60  South.  896.  If  he  sold 
the  liquor  to  Bailey,  he  was,  of  coun^  gull^ 
beyond  question. 

There  was  a  plea  of  not  guilty  by  reason 
of  Insanity.  The  <±arge,  givra  at  the  ra- 
qnest  of  the  state,  Instructbig  that.  If  the 
jury  believed  the  evidence  b^ond  a  reason- 
able doubt,  they  could  not  acquit  the  defend- 
ant, did  not  conclude  against  defMidant  on 
his  plea  of  insanity.  As  was  proper,  the 
defendant  asked,  and  the  court  gave,  qwdal 
charges  submitting.  In  appropriate  form,  the 
Issue  of  bis  insanlly  rel  mm  to  the  Jury,  and 
predicating  his  acquittal  on  that  issna  Un- 
der such  plea  the  burden  la  on  the  defend- 
ant^ and  the  requisite  measure  of  certainty 
of  proof  to  sustain  the  lAea  Is  aet  down  In 
Code  1907, 1 7170. 

There  Is  no  error  tn  the  record,  and  the 
ju^ment  is  afllrmed. 

Affirmed. 

8IUPS0N,  UATFIBLD,  and  BTANB,  JJ„ 
concur. 


;0&  BOSBNHBIM  &  SONS  et  aL  t. 
LACEX  et  aL 

(Supreme  Court  of  Alabama,    lone  2,  1910J 

Costs  (I  277*)— PATiixnT  as  CoHuirxoH  no 
Feobbcutioii  or  Othxb  action. 

Where  suit  of  the  trustee  in  bankruptcy  to 
set  aside  sales  of  the  property  of  the  partnership 
of  which  bankrupt  was  a  member  and  to  snb- 
ject  the  property  to  the  claims  of  the  partner^ 
ship  credltoia  was  dismissed  on  the  ground  that 
he  could  not  maintain  it.  the  creditors  may  not, 
as  a  condition  to  prosecuting  their  suit  for  the 
same  relief,  he  compelled  to  pay  the  costs  ad- 
judged againat  the  trustee;  they  in  no  event  be- 
Ingliable  for  them,  and  Code  1907.  I  2400,  pro- 
viding that,  where  snlt  is  broacfat  in  the  name  of 
the  persM  having  the  legal  right  for  the  ass  e< 
aDouier,  the  beneOdazy  most  be  considered  as 
the  sole  party  on  the  record,  and  section  8667 
providing  that,  when  jadgmmt  is  rendered 
against  plaintiff,  in  a  soft  brought  in  the  name 
of  a  nominal  plalntllf  tor  the  nae  of  anotlier. 
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ittdsment  for  eosta  mnat  be  asaliut  tb»  bem- 
nciary,  havlDg  no  applicatloD. 

[Ed.  Note.— For  other  cases,  see  Costi^  dent 
Dir  H  104S,  1061 ;  Dec.  Dig.  {  2T7.*] 

Appeal  from  Chancery  Coort^  Jefferson 
Connty;  A.  H.  Betinera,  Chancellor. 

Salt  by  Jofl.  RoseDhelm  &  Bona  and  oth- 
en  against  OUle  V.  Lac^  and  others.  BUI 
dismissed,  and  complalnsnts  appeal.  Be- 
versed  and  remanded. 

O.  Ij.  Oddl.  for  appellants.  Plnckney 
Scott,  for  i^ppdleeB. 

BfATFISLD.  J.  There  was  a  partnership 
in  Jefferson  county,  the  firm  name  of  which 
was  Lacey  &  Massey,  ctnuposed  of  Steve 
Lacey  and  George  Mass^.  Lacey  was  ad- 
judicated a  bankrupt,  and  A.  S.  Cowan  was 
appointed  recover  of  the  bankrupt's  estate. 
He,  as  such  receiver,  filed  a  bill  to  set  aside 
certain  sales  of  the  partnership  property  and 
to  sidiject  the  pn^jmrty  to  the  claims  of  the 
partnership  creditors.  It  was  ruled  by  this 
court,  ca  appeal  In  tiiat  case  (60  South.  281), 
that  he  oottld  not  maintain  such  bill,  and  it 
was  dlsmlBsed  without  prejudice.  The  cred- 
itors then  filed  this  bill,  seeking  the  same 
rtilef  which  was  sought  in  the  other  suit 
The  (Aiancellor,  on  motioa  ot  respondents, 
ordered  the  complalnsnts  to  pay  the  costs  of 
the  first  suit  )xy  the  asiagnee  beftwe  allowing 
them  to  proceed  with  this  suit  The  re- 
Qcmdents  failed  or  declined  to  pay  such 
costs  within  the  time  specified  In  the  order 
of  the  chancellor,  and  the  chancellor  subse- 
quently, to  wit,  on  the  20th  day  Novem- 
ber, 1909,  rendered  a  decree  dismissing  com- 
plainants' bin  for  the  failure  to  comply  with 
such  previous  order  of  the  court;  and  it  Is 
from  this  decree  that  complainants  aweaL 

Though  Uie  assignee  in  the  first  suit 
sought  to  subject  the  identical  property,  the 
subject  of  this  suit,  to  the  claims  of  the 
creditors  of  the  partnership,  who  are  the 
complainants  in  tdils  suit,  yet  these  com- 
plainants were  not  liable  for  the  costs  of  the 
original  suit,  and  are  not  now  liable  thmfor. 
It  vrould,  indeed,  be  strange  If  th^  could  be 
made  to  pay  costs  for  whidi  th^  were  nev- 
er liable  as  a  condition  precedent  of  assert- 
ing their  rights  in  a  court  of  equity.  While 
th^  might  have  been  beneficiaries  at  the 
proceeds  of  the  first  suit,  had  It  succeeded, 
yet  they  did  not  institute  that  suit  Indeed, 
they  could  not  have  prevented  the  sui^  nor 
have  controlled  the  assignee  In  the  matter. 
He,  as  assignee^  was  primarily  liable  tor  the 
costs  of  the  first  suit,  and  he,  individually, 
was  secondarily  liable;  but  in  no  eveit 
could  these  complainants  have  been  made 
liable  for  such  costB.  .  Consequently  the 
chancellor  ored  in  requiring  them  to  pay 
such  costs  as  a  condition  precedent  to  ihtos- 
ecutlng  this  their  own  suit,  and  also  In  dis- 
missing their  bill  upon  their  failure  and  re- 
fusal to  comply  with  such  order. 


CAla. 

Sections  2490  and  8067  of  the  Code  tt  1907. 
M  to  nominal  and  real  parties,  do  not  ap- 
ply. 

Rerversed  and  rem&oded 

DOWDSLL,  a  X,  and  SIMPSON  and 
SATB^  J  J.,  concur. 


TAPIA  V.  BAGGETT. 
(Supreme  Court  <rf  Alabama.    June  2,  1910.) 
L  Bills  and  Notes  (|  fl23*)— Aonoirs— Stx- 

DBNCE. 

Iq  an  action  on  a  note,  where  plaintiff  io- 
troduced  the  note,  with  an  indorsemeDt  trans- 
ferring it  to  i^m,  and  teatiSed  that  he  bou^t 
it  in  dae  process  of  bnainess,  befory  maturity, 
for  its  face  value,  be  made  out  a  prima  &cie 
case. 

[Ed.  Note.— For  otber  cawa,  see  Bills  and 
Notes,  Gmt;  Dig.  H  1622-1S26;  Deb  Dig.  | 

2.  iNsmAKCB  (i  187*)— Accxpxauck  or  Fol- 
icT— Patmekt  or  Primium. 

Where  insured  veceiTed  a  Ute  policy,  and 
xfltalned  It  three  or  four  months.  intlKHit  ob- 
jection and  without  making  any  efEort  to  retject 
tt,  he  is  liable  on  IiU  note  for  the  initial  pre- 
mium. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  S  187.*] 

Appeal  from  Circuit  Court,  Conecuh  Coun- 
ty;  J.  C.  Blchardaoo,  Juidge. 

Assumpsit  by  J.  R.  Tapla  against  Jesse 
T.  Baggett.  Fnun  a  Judgment  for  d^endant, 
plaintiff  appeals.  Beveraed  and  remanded. 

The  action  was  on  a  note  given  by  the 
defendant  Baggett  to  J.  O.  Hogue  for  the 
initial  premium  on  an  insurance  policy.  The 
pleas  were:  (1)  The  general  Iraoe;  (2)  want 
of  consideration;  and  @)  that  the  policy 
was  to  be  made  payable  to  defendant's  wife 
sccording  to  the  agreement,  but  was  In 
fact  made  payable  to  the  defendant,  and  ttiat 
defendant  declined  to  acc^  this  policy,  and 
that  the  same  Is  now  in  the  lianda  of  the 
plaintiff.  The  plaintiff  Introduced  the  note, 
with  the  indorsement  transferring  it  to  him. 
and  testified  thst  he  boui^t  it  in  doe  pro- 
cess of  business,  before  maturity,  tm  the 
face  value  of  the  nota  TbB  note  is  n^otia- 
ble  As  to  the  length  of  time  that  the  ptili- 
cy  was  k^t,  it  seems  to  be  agreed  tliat  It 
was  retained  by  the  insured  three  or  four 
months  before  It  was  returned. 

The  court  r^sed  the  following  durges  to 
the  plaintiff:  (1)  "If  the  Jury  are  reason- 
ably  satisfied  that  the  defendant  reoMred 
tbB  policy  and  k^t  the  same  ftor  four 
months,  then  your  verdict  should  be  for  the 
plaintiff."  (2)  "The  court  chutes  the  Jury 
that,  if  the  evidence  of  Baggett  aihowa  that 
he  kept  the  policy  tbtea  or  four  monthR 
without  objection,  yon  should  find  for  the 
I^&lntlff."  ^  "The  court  diargea  the  Jury 
that,  if  they  are  reaaon^ly  sattefied  from 
the  evidence  that  the  defmdant  Irept  wasSk 
policy  for  a  pwiod  of  four  months  btfore 
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retnmliiff  Uw  nme  to  Bogue  or  Tapta.  70a 
must  return  a  verdict  tor  the  idatotiff."  (4) 
0«neral  affirmatlTe  chai^  to  find  tor  plain* 
tiff. 

Edwin  a  Page,  tor  appellant.  Jobn.  D. 
Burnett  and  Jfamei  A.  Stallwortb,  tor  ap* 
pellee. 

AKDBBSON.  J.  The  plalntlfl  Introduced 
the  note,  containing  an  assignment  thereof, 
and  made  out  a  prima  fade  case.  The  de- 
fendant failed  to  prove  his  second  plea, 
*'want  of  consideration."  There  was  a  con- 
sideration, whether  the  policy  should  hare 
been  made  payiAle  to  him  or  his  wife.  He 
also  failed  to  establish  his  third  plea,  which, 
among  other  things,  averred  that  he  did  not 
accept  the  policy.  The  undisputed  evidence 
shows  that  he  not  only  acc^te^  It,  but  re- 
tained It  for  three  or  four  months,  without 
objection  or  making  any  effort  to  return  it 
Had  the  defendant  died  wiille  in  possession 
of  the  policy,  during  the  three  or  four  months 
after  the  issuance  thereof,  having  made  no 
objection  or  .protest,  the  company  could  not 
have  defeated  the  payment  of  same  upon 
the  ground  that  it  had  not  been  accepted. 

The  plaintiff  was  entitled  to  the  charges 
requested,  and  which  Induded  the  general 
charge.  The  Judgment  of  the  circuit  court 
la  reversed,  and  the  cause  la  remanded. 

Reversed  and  remanded. 

SIMPSON,  McGLELLAN.  and  SAYRB. 
JJ.,  concur. 


JACKSON  V.  STATE. 
(Supreme  Court  of  Alabama.   June  9,  1910.) 

1.  HoMicinB  (I  168*)  —  Adussion  or  Bvx- 

DBNCB. 

In  a  proseention  for  murder,  claimed  to 
have  been  committed  by  accused  end  other  min- 
ers who  were  on  a  strike  by  dynamiting  the 
mining  company's  house  No.  168,  a  state's  wit- 
nesSf  a  nonstriking  employ^,  who  knew  accused, 
was  properly  asked  whether  aocnsed  lived  in 
bouse  No.  1EE9,  wVlcb  was  next  to  IBS.  before 
he  moved  off  the  company's  premises. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  f  304;  Dec  Dig.  |  168.*] 

2.  Cbiminu  Law  ({  S6S*)— IDtidihob— Rn 

In  a  prooefnition  for  homicide  by  dyna- 
miting house  No.  158,  belonging  to  a  mining 
company,  claimed  to  have  been  d<me  by  ac- 
cused and  other  strikers.  In  which  the  evidence 
tended  to  show  that  a  number  of  the  company's 
houses  were  blown  up  at  the  same  time  by  the 
same  persons  as  a  part  of^a  common  dedgn,  a 
witness  «rho  testified  that  he  went  to  two  bouses 
that  were  Mown  up,  and  that  persons  were  then 
living  In  all  the  bouses,  InclndTiig  No.  158,  could 
teattqr  as  part  of  tin  res  jestaa  that  there  were 
persons  injured  In  the  ouer  houses. 

[BL  Note.— For  other  cases,  see  Criminal 
Law,  CSent  Dig.  |  807;  Dec  Dig.  |  86S.*] 

3.  OumirAi.  Law  (|  407*)— SIvidbnoe  — An- 
MZSSioifft— SiuNCT  IN  Face  of  AccusATion. 

In  a  prosecution  for  murder,  claimed  to 
have  been  committed  by  accnsed  and  other 


striking  miners  by  dynamiting  the  mining  com- 
pany's house  In  whidi  decedent  was,  the  officer 
who  arrested  accused  could  testify  tbat  im- 
mediately after  he  did  so  he  called  accused's 
'attention  to  the  condition  of  his  pants,  and 
told  him  that  he  bad  done  what  be  said  he  was 
going  to  do,  and  wliat  they  had  him  in  jail  for 
threatening  to  do;  that  bis  paute  were  wet  at 
the  knees  and  showed  that  he  bad  been  out  in 
the  grass,  and  that  he  was  the  guilty  party,  to 
wbicn  accused  did  not  reply,  though  not  under 
reetiaint  at  the  time;  that  one  accused  of  guilt 
remained  stl«it  when  he  liad  an  opportnnl^  to 
deny  the  accusation,  being  admisuble  as  a  dr- 
cumstance  tending  to  show  guilt. 

[Bd.  Note.— E\pr  other  cases,  see  Criminal 
Law,  Cent.  Dig.  IS  898-900,  968;  Dec  Dig.  % 
407.*] 

4.  HoiaciDB  (S  829*)— Afpbai^Bviokncb— 
Pbebeittation  or  OBnoaxm  ih  Lowbs 

GOUBT. 

In  a  prosecution  for  murder,  claimed  to 
have  been  committed  by  accused  and  other 
Btriking  miners  by  dynamiting  the  mining  com- 
pany's house,  the  court  will  doc  be  put  in  error 
for  overruling  a  geneml  objection  to  a  Question 
to  a  witness,  whether  another  who  was  arrested 
with  accused  made  any  statemeot  in  accused's 
presence,  the  answer  to  which  was  that  he 
stated  in  accused's  presence  that  accused  and 
several  others  were  with  the  crowd  that  left 
the  striking  miners'  tents  the  ni?ht  before  the 
dynamiting  and  came  back  thereafter;  the  ques- 
tion being  capable  of  elidtiug  competent  evi- 
dence.  and  no  motion  having  been  made  to  ex- 
clude the  answer. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  f  093;  Dec  Dig.  |  825.*] 

5.  Cbiminal  Law  ({  631*)— CoxiFEsaiONS  — 
Latino  Pbbdioate. 

In  a  prosecution  for  murder,  claimed  to 
have  been  committed  by  accused  and  other 
striking  miners  by  dynamiting  the  mining  com- 
pany's house,  a  witness  was  asked  if  accused 
about  an  hour  or  two  after  tbe  dynamiting  did 
not  make  a  statement  as  to  the  dynamiting  as 
persons  were  passing,  and  answered  that  he  did. 
and  that  such  statements  were  voluntary,  and 
was  then  asked  what  accused  said  and  did  at 
that  time.  H«ld,  that  the  questions  and  answers 
laid  a  proper  predicate  for  proving  a  confes- 
sion, 

[Ed.  Note.>-For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1212-1217;  Dec  Dig.  S 
531.*]  , 

a  WrmESSBa  (S  287*)- EStaminatioit- Rbdi- 

BBOT  BXAUINATIOK. 

Id  a  prosecution  for  murder,  claimed  to 
have  been  committed  by  accused  and  other 
striking  miners  by  dynamiting  the  mining  com- 
pany's house,  a  state's  witness  who  was  asked 
on  cross-examination  If  he  did  not  meet  and 
converse  with  some  persons  while  he  was  going 
through  tbe  camps  where  the  explosion  occurred, 
who  told  him  tbat  tbe  strikers  bad  gone  toward 
the  Dagos'  camps,  could  be  asked  on  redirect 
examination  what  such  persons  told  witness  as 
to  the  way  the  people  ran,  confining  himself  to 
the  same  conversation  atiout  which  accused  in- 
quired ;  the  state  being  entitled  to  have  the 
witness  state  the  whole  of  tbe  CMkversatlim,  a 
part  of  which  accosed  had  hrouiAit  out  on  eroes- 
examination. 

[Ed.  Note.— For  other  caaes,^  see  Wltnenee, 
Cent  Dig.  i  1002;  Dec  Dig.  |  287.*1 

7.  Cbihinal  Law  363*>— Bvidbnob— Bn 
Qkst^. 

In  a  prosecution  for  murder,  claimed  to 
have  been  committed  by  accnsed  and  other  strik- 
ing miners  by  dynamiting  tbe  mining  company's 
bouse  in  which  decedent  was,  a  witness  who 


•rar  other  sssss  see  ssme  tople  asJ  ssctlm  NPMBMl  to  Bsc.  Dis>  *  Am.  Dig.  Ksy  No.  Bedss  *  Rsp'r  Xadsxss 


Digitized  by 


Google 


82  BOUTUlUbtN  BBPOBTBB. 


(All. 


teitiflsd  tiiat  after  h»  heud  tfa«  ezj^oflion  h* 
heard  pistol  and  gnn  sbota  In  the  direction 
where  toe  last  explosion  occarred,  could  be  ask- 
ed  if  he  coold  tell  from  the  aound  whether  they 
wen  platol  or  gun  ahota  or  both ;  the  qaeation 
calliBc  for  !«■  gestae  oTidenoe. 

[Ed.  Note.— For  other  caaea,  aee  Criminal 
Law,  Gent.  Dig.  |  8(M;  Dec.  Dig.  i  863.*] 

a  Cbiuinai:,  Law  (|  383*)— Dviobitct— Co- 

TAIKTT. 

In  a  prosacntloD  for  homtdde,  daimed  to 
have  been  committed  bj  accoaed  and .  other 
striking  miners  bgr  dynamiting  a  house  belonginjc 
to  the  mining  company,  the  sheriff,  who  testi- 
fied that  he  knew  aQcuaed,  who  had  been  in  jail 
before,  could  be  asked  as  to  a  conversation  be- 
tween accused  and  other  persons  (negroes),  who 
were  all  in  one  cell  in  the  Jail  on  a  certain  nigbt 
after  the?  wen  arrested  for  the  homicide,  and 
when  they  did  not  know  that  witneM  was  pres- 
ent and  within  five  feet  of  them.  In  which  be 
was  sure  that  be  recognized  accosied's  voice,  the 
question  calling  for  admissions  or  statements 
made  by  others  In  accused's  presence  tending  to 
implicate  accused  with  the  crime  charged,  and 
the  answer  was  admlsslbls  that  accused  said 
that  they  most  stick  together;  that  another  said 
that  when  they  got  out  they  would  go  right 
ba<^  and  another  jointly  indicted  with  accused 
said  It  would  be  like  some  of  the  Degrees  to  turn 
state's  evidence,  when  accused  said  If  he  ever 

Sot  into  anything  else  be  did  not  want  such  a 
smn  big  crowd;  It  being  for  the  Juiy  to  deter- 
mine trhetber  it  waa  in  tact  aecnsed'a  T<dce>  and 
the  wei^t  of  Ute  testlmMiy. 

[Bd.  Note.— IV>r  other  cases,  see  ^iminal 
lAW,  Cent  Dig.  ii  84»,  861;  Dec.  Dig.  |  388.*] 

9.  GBDaKAL  Law  9  406*)— Aduissioks— Im- 
plied ADiaS8I0N8. 

A  Statement  by  one  charged  with  homicide, 
committed  by  dynamiting  a  house,  that  if  he 
ever  got  Into  anythinz  else  he  did  not  want 
Budi  a  damn  big  crowd  was  an  implied  admis- 
sion that  he  participated  In  the  crime  charged. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  I  894;  Dec.  Dig.  |  406.*] 

10.  JUET  ({  67*)— SmncoHuro— JuBT  OmccBs 

— DlBQDALZFIOATION. 

That  the  sheriff  actively  assisted  in  work- 
ing np  evidence  against  an  accused  was  not 
contrary  to  his  official  duties,  so  as  to  disquali- 
fy him  from  summoning  jurors  to  try  the  case. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i  299;  Dec  Dig.  |  67.*] 

U.  OtnaNAL  Law  (1  1043*)— Appkjx  —  Rb- 
vzxw— Gkitsbal  OsJionoK. 

A  state's  witness,  who  testified  that  be  was 

in  Uie  room  when  accused  and  others  arrested 
K^th  him  for  committing  the  crime  were  brought 
into  the  room,  waa  asked  whether  he  overheard 
a  oimvexsation  while  ons  of  those  arrested  was 
Oktn,  and  IC  that  was  the  mly  ccmveisatlmi 
participated  In  by  such  person,  and  answered 
that  it  was,  and  that  he  was  present  during  the 
whole  conversation,  and  waa  then  asked  to  state 
the  whole  of  the  conversation  occurring  while 
audi  other  was  in  the  room.  Held,  uat  the 
qoestion  could  have  been  answered  by  competent 
evidence,  and  the  court  will  not  be  put  in  emw 
for  ovezTuling  a  general  objection  thereto. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CeoL  Dig.  H  2654,  2666;  Dec.  Dig.  | 
1<H3.*] 

12.  HoinoxDi  <|  174*)— ADiasaioN  of  Bvi- 

DINCB. 

In  a  prosecution  for  murder,  claimed  to 
have  been  committed  by  accused  and  other 
striking  miners  by  dynaniitins  tlw  floininc  oom- 
pany's  nouse,  a  question  to  a  witness  who  had 
affirmatively  answered  a  question  whether  he 


went  as  a  dspnty  riieriff  to  die  tent  where  a^ 
eased  was,  could  be  asked  who  else  was  in  the 
teot  with  accused ;  the  evidence  tending  to  show 
that  accused  and  another  jointly  indicted  with 
him  had  been  together  at  tne  time  and  place  of 
the  dynamiting,  and  that  ead  was  dressed  in  a 

§ articular  way  at  that  time  and  were  still  so 
ressed. 

[Ed.  Note.— For  other  cases,  see  Homii^de, 
Cent  Dig.  |i  369-871;  Dec  Dig.  |  174.*] 

18.  Obuihai.  Law  (|  683*)— Bsoxpnon  oy 

BVIDEKOS— BXBUTTAX» 

Where,  in  a  homicide  case,  accused's  wit- 
ness had  stilted  who  was  at  the  plux  where 
eased  waa  arrested  at  that  time,  and  named  me- 
caaed  and  another,  the  state  coold  inqoire  into 
the  same  matter  on  rebuttaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Imxr,  Cent.  Dig.  i|  1615-1617;  Dec  Dig.  | 
683.*] 

14.  CnncnrAz.  Law  ^  686*)— Triait— ADioa- 
uoir  or  BviDXHOB— Tiia  at  Oimmo. 

Tlie  trial  court  coald  is  its  discretion  allow 
additional  evidence  concerning  a  matter  already 
testified  to  by  witnesses  for  uis  state  before  the 
state  first  rested. 

[ffid.  Note.— For  other  caaes,  see  Criminal 
Law,  Cent.  Die  i  1619;  Dec  Dig.  |  686.*] 

15.  Homcnu  (|  174*)— Adotbioh  ow  Eti- 
iniioB. 

Where,  in  a  prosecntlon  for  mnrder,  claim- 
ed to  have  been  committed  by  accused  and  other 
striking  miners  Taj  dynamiting  the  mining  com- 
pany's hoose  bi  wbiak  decedent  waa,  the  state's 
tbeoiT  was  that  oceosed  and  others  arrested  at 
the  time  were  eo-consplratws,  and  that  <»  the 
night  of  the  dynajniting  tbey  went  through  wet 
grass  and  dew,  evidence  was  admissible  tliat 
their  shoes  were  we^  and  that  their  pants  wen 
wet  up  to  the  knees  when  amsted  shortly  after 
the  dynamiting. 

[EX).  Note.— For  other  cases,  see  HomiddCk 
Cent  Dig.  |f  86»-871 ;  Dec  Dig.  |  174.*] 

16.  CBnaNAL  Law  d  688*)  —  Bsbuttax;  — 

SOOPB. 

When  accused  had  denied  remaining  silent 
when  charged  with  committing  a  crime,  the 
state  could  offer  evidence  in  rebuttal  tending  to 
show  the  contrary;  the  state  being  entitled  to 
offer  testimony  rebutting  that  introduced  by 
accused. 

[Ed.  Note.— For  other  casea,  see  Oriminal 
Law,  Cent  Dig.  H  1616-1617;  Dec  Dig.  i 
683.*] 

17.  Gbdcihal  Law  (|  686*)— Tbiai<— Bbobp- 

TXON  or  EVIDENOB. 

While  It  is  usually  the  better  praetiee  to 
compel  the  state  to  offer  all  its  evidence  ut>oa  a 
given  matter.  In  making  out  its  case  in  the  first 
Instance,  it  is  within  the  trial  court's  discretion 
to  admit  it  afterwarda. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  IHg.  S  1620;  Dec  Dig.  |  686.*] 

Appeal  from  Circuit  Oourt,  Shdby  County ; 
36tm  Pelham,  Judge. 

Bd  JadCBon  was  convicted  of  mordw  In 
the  first  degree,  an4  he  appeals.  Afflrmed. 

Frank  S.  White  ft  Sons  and  P«taw  db  Wal- 
lace, for  ai^lant  Alexander  H.  Oarter, 
Atty.  QeSL,  and  B<ndfln  H.  Banv  SoL,  for  tha 
State. 

EVANS,  7.  The  defendant  waa  Indicted 
and  tried  for  the  marder  of  James  Wright 
Ho  was  convicted  of  mnrder  in  the  first  de- 
gree and  sentenced  to  Imprisonment  in  the 
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penitentiary  for  life.  The  undisputed  evi- 
dence sbowed  that  the  said  James  Wright 
was  killed  in  Acton,  Shelby  county.  In  house 
No.  168.  This  honse  belonged  to  the  Ala- 
bama Fuel  &  Iron  Company,  a  corporation. 
Dynamite  was  exploded  under  thin  bouse 
(No.  168)  and  as  a  result  tberacrf  the  said 
James  Wright  was  killed.  He  and  a  man 
by  the  name  of  Tom  Hudson  were  asleep 
in  the  house  at  the  time  of  the  a:plo8lon. 
There  was,  at  the  time,  a  strike  among  the 
nnlon  labor  employee  of  the  said  Alabama 
Fuel  &  Iron  Company,  and  defendant  was 
Tice  prmldent  of  the  uulmi.  Dtfendant  was 
Jointly  indicted  with  several  others.  The 
theory  of  the  state  was  that  the  murder 
was  the  result  of  a  conaplracy  of  defendant 
and  several  others.  The  erldence  connect- 
ing defendant  with  the  crime  was  drcom- 
stantlal  except  that  tending  to  show  his  con- 
fession. On  the  trial  the  only  exceptions  re- 
served were  to  the  mllngs  of  the  eonrt  on 
the  admission  of  evidence.  The  hoy  James 
Wright  and  the  man  Tom  Hndam  refused 
to  go  out  on  the  strike  and  were^  at  the 
time,  in  the  employ  of  said  Alabama  Fnti  Ai 
Iron  Company.  The  defendant  had  worked 
with  said  conqiiany  before  he  w«it  out  on 
the  strike.  House  No.  169  was  next  to  and 
very  near  honse  No.  168.  Among  other 
things  state's  witness,  Tom  Hudson,  testi- 
fied that  he  knew  defwdant.  Dd  Jackson- 
he  worked  there  and  went  out  on  the  strike. 
State  then  afdced  the  following  aueetlon: 
"Had  he  lived  at  number  16&— had  he  lived 
at  house  number  160  before  he  moved  out  of 
the  company's  house  and  off  their  prop- 
erty Defendant  objected  to  the  question, 
the  court  ov^niled  the  objection,  and  de- 
fendant duly  exoes)ted.  The  court  was  with- 
out error  In  Its  ruling  as  Uie  question  called 
for  matter  entirely  relevant  and  ivoper,  as 
tending  to  show  that  defendant  was  familiar 
with  the  location  where  the  crime  was  com- 
mitted, having  lived  in  the  adjoining  house. 

Dr.  Strock,  a  witness  for  the  state,  tes- 
tified among  other  things  tiut  he  went  to 
two  houses  that  were  blown  up;  that  the 
house  where  the  toy  was  killed  was  No.  168 ; 
that  persons  were  living  In  all  of  the  houses 
at  the  time.  The  state  then  asked  the  ques- 
tion :  "Were  there  aiqr  other  persons  In- 
jured In  the  other  houses  Defendant  ob- 
jected to  the  question;  the  court  overruled 
the  objection,  and  defendant  exc^ited.  Wit- 
seas  answered,  "Tes,"  and  defendant  moved 
to  exdude  the  answer.  The  court  overruled 
tt&  motion  to  exclude,  and  defendant  duly 
excepted.  In  the  light  of  tbe  evldmce  which 
tended  to  show  that  the  blowing  op  ut  all 
ttie  houses  was  done  npon  the  same  occa- 
sion, by  the  same  persons*  and  ms  all  part 
of  a  common  design,  the  ruling  of  the  court 
was  proper.  Upon  this  theory  of  the  case, 
the  matter  testified  to  was  part  of  the  res 
sestae. 

On  examination  of  W.  F.  Fallon,  a  wit- 
ness tor  tlM  state,  he  stated  among  other 


things :  "I  arrested  Ed  Jackson  and  General 
Lee  and  handcuffed  them  together,  and  ar- 
rested them  for  tbe  dynamiting  that  had 
killed  the  boy."  Tbe  state  then  asked  the 
witness  If  he  (witness)  made  any  statement 
In  the  presence  of  Ed  JaCkson,  the  defendant, 
at  the  time  In  referaice  to  the  dynamitlz«. 
Tba  witness  stated  that  he  did.  Th«reii^n 
the  solicitor  asked  him  If  at  the  time  any 
threats  were  made  tovrard  Ed  Ja(ftson,  any 
force  used  of  any  kind  against  htm,  any 
hope  of  reward  or  inducement  hdd  out  to 
him,  or  any  fear  of  punishment  of  any  kind 
-extended  to  him.  Witness  stated  there  was 
not  Thereupon  witness  was  asked  to  state 
what  he  said  to  Bd  Jackson  in  connection 
with  the  dynamiting  for  which  he  had  him 
under  arrest  Defendant  objected  to  this 
questioi  and  duly  excepted  to  the  oonrt^ 
overroUng  his  objection.  The  witness  an- 
swered as  follows :  1  called  his  attention  to 
the  condition  of  his  pants;  and  I  said,  'Well, 
Ed,  yon  have  done  what  you  said  you  woce 
going  to  do,  and  what  we  liad  yon  In  Jail 
for  making  threats  to  do.  Look  at  your 
pants  there,  th^  are  wet  to  your  Imees,  and 
show  that  you  have  been  out  In  tiiUt  grass, 
and  shows  that  yon  are  guilty.  It  looks  as 
if  you  had  Jost  come  in.' "  The  state  thai 
asked  the  witness,  "Did  he  make  any  r^ly 
or  say  anything  to  this  accusation?"  Tlie 
defendant  objected  to  the  questicm ;  the  coiut 
overruled  the  objection,  and  the  d^endant 
duly  «c^ted  to  the  acUtnt  at  tbe  court  The 
witness  responded  "He  did  not  state  anything 
at  all.  Just  stood  mum."  As  Is  said  In  Bishop 
on  Criminal  Procedure,  vol.  1  (8d  Ed.)  {  1254, 
"Where  one.  In  tbe  presmce  of  the  accused, 
makes  a  declaration  involving  or  Implying 
his  guilt  and  there  Is  oi^rtunlty  for  r^ly, 
and  the  surroundings  and  pmons  are  such 
as  renda  it  ordlnari^  ^ledloit  and  proper, 
yet  he  remains  silait  the  entire  tect  may 
be  shown  with  the  other  evidence  to  the 
jury.  The  wd^t  of  such  fact  will  vary  with 
the  circumstances."  Or  as  stated  In  12 
Cyc.  on  page  421,  "Where,  on  being  accused 
of  crime,  with  full  liberty  to  speali,  «ke  re- 
mains silent,  his  failure  to  reply  or  deny 
Is  relevant  as  toidlng  to  show  his  guilt 
His  silence  alone,  however,  raises  no  legal 
presumption  of  guilt  Its  effect  is  for  the 
Jury;  and  from  it  In  oonnectloD  with  other' 
facts  and  <drcnmstances,  they  may  Infer  tliat 
he  Is  guilty."  From  a  consideration  of  the 
foregoing  authorities,  we  hold  that  the  court 
properly  ruled  in  admitting  the  evidence. 
But  the  evid»ce  being  admissible  the  weli^t 
to  be  given  It  was  for  the  Jury  to  determine. 

The  state  asked  the  said  witness  W.  F. 
Fallon  If  WUl  McDade,  who  was  shown  to 
have  been  one  of  tbe  parties  arrested  for 
this  dynamiting,  made  any  statement  In  the 
presence  of  defendant  Witness  stated  that 
he  did.  Thereupon  the  state  asked  tbe  wit* 
ness  to  state  what  was  said  by  McDade  In 
tbe  presence  of  d^endant  at  this  time.  Tbe 
defendant  objected,  tiw  court  overruled  the' 
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objection,  and  defendant  excepted  to  the  rul- 
ing of  the  court  The  wltnesa  answered  that 
**W1U  McDade  stated  In  the  presence  of  de- 
fendant that  he,  Ed  JadcBon  (the  defoidant), 
and  several  others,  whom  he  pointed  out  and 
named,  were  with  the  crowd  thAt  left  the 
striking  miners'  tents  that  night  before  the 
explosion  end  came  back  after  the  explo- 
sion." There  waa  no  motion  to  ex<dnde 
this  answer,  and  as  the  question  was  capable 
of  eliciting  evidence  both  competent  and 
legal,  the  court  will  not  be  held  in  error  for 
ovemillng  the  general  objection  to  the  ques- 
tion. If  the  answer  was,  for  any  legal  rea- 
son, objectionable,  the  defendant  could  have 
moved  to  exclude  it,  and  thereby  hare  pro* 
tected  himself  from  the  effects  of  It. 

The  same  criticism  Is  applicable  In  the 
following,  which  was  asked  of  the  same  wit- 
ness. Witness  was  th^  asked  If,  an  hour 
or  two  after  the  time,  the  defendant,  Ed 
Jaclffion,  made  a  statement  In  reference  to 
the  dynamiting  in  front  of  Walker's  store 
as  the  men  were  going  along,  and  witness 
answered  that  he  did.  The  state  then  ask- 
ed the  witness  If  the  statements  there  made 
or  what  was  there  done  by  Jackson  were 
said  and  done  by  him  without  any  force  or 
threats  of  any  kind  being  used,  or  without 
any  reward  or  hope  of  reward  or  induce- 
ments of  any  kind  being  held  oat  or  offered 
Co  him,  and  if  the  statements  were  voluntary, 
and  witness  replied  that  no  threats  or  force 
were  used,  or  reward  or  hope  of  reward  or 
Inducements  held  out,  and  that  the  state- 
ments were  voluntary.  State  then  asked  wit- 
ness what  defendant,  Ed  Jackson,  said  and 
did  on  the  occasion  in  front  of  Walker's 
store.  The  defendant  objected  to  the  que»- 
tloo.  the  court  overruled  the  objection,  and 
defendant  excepted  to  the  ruling  of  the  court 
The  above  questions  and  answers  laid  a  prop- 
er predicate  to  prove  a  confession  by  de- 
fendant, and  the  question  asked  could  have 
been  answered  by  stating  a  confession.  The 
court  therefore  was  without  error  In  over- 
rullug  a  general  objection.  No  motion  was 
made  to  exclude  the  answer,  and  therefore 
it  need  not  be  considered. 

On  cross-examination  of  this  witness,  de- 
fendant asked  him  If,  while  he  was  going 
through  the  camps  where  the  explosion  oc- 
curred, he  did  not  meet  some  parties,  and 
did  not  have  a  conversation  with  them,  In 
which  they  told  him  that  the  parties  who 
did  the  striking  had  gone  toward  the  camps 
of  the  Dagos.  On  redirect  examination  the 
state  asked  the  same  witness  the  following 
question :  "Now  X  will  ask  yon  to  tell  the 
Jury  what  those  parties  did  tell  you  In  refer- 
otce  to  the  way  the  people  ran,  confining 
yours^  to  the  same  conversation  the  de- 
fendant asked  you  about."  The  defendant 
objected  to  the  question,  the  court  overruled 
the  objection,  and  defendant  excepted.  The 
defendant  having  called  for  a  part  of  the 
conversation,  the  state  was  entitled  to  have 
the  witness  state  the  whole  conversation. 


German  v.  Brown,  145  Ala.  364,  39  South. 
742;  Drake  v.  State,  UO  Ala.  9,  20  South. 
460;  Dodson  v.  State,  86  Ala.  60,  5  South. 
485;  WUliams  (Hudson)  v.  State,  137  Ala. 
00,  84  South.  854.  The  same  witness  for  the 
state  further  testified  on  redirect  examina- 
tion that  "after  he  heard  the  explosion  in 
the  negro  quarter  he  heard  pistol  shots  and 
gun  shots  going  off  In  the .  direction  where 
the  last  explosion  occurred."  The  state 
asked  the  witness  If  he  could  tell  from  the 
sound  whether  or  not  they  were  pistol  or 
gun  shots  or  both.  To  tills  question  defoKl- 
ant  objected,  the  court  overruled  the  objec- 
tion and  defendant  reserved  an  exception 
to  thfe  rnling  of  the  court  The  question 
was  pn^rly  allowed  aa  It  called  for  erl- 
dence  of  a  part  of  the  res  gests — ^wbat  was 
done  on  the  occasion  and  with  what 

J.  H.  Fulton,  witness  for  the  state,  who 
was  sheriff  of  the  county,  testified  that  he 
knew  the  defendant  Ed  Jadcson;  that  he 
had  been  In  jail  some  time ;  that  the  negroes 
arrested  for  the  offoise  for  which  def^idant 
was  on  trial  were  all  in  one  cell  in  tlie  Jail ; 
no  one  made  any  threats  against  defendant 
or  any  of  the  others  tn  the  cell.  It  was  night 
and  witness  heard  a  conversation  which  took 
place  between  them;  he  being  in  the  dark, 
and  they  not  knowing  he  was  presait  The 
state  then  asked  the  witness  to  state  what 
was  said  In  said  conversation.  To  this  ques- 
tion defendant  objected,  the  court  overruled 
the  objection,  and  the  defendant  duly  except- 
ed. The  question  was  such  as  conld  well  be 
answered  by  stating  admissions  made  by  blm 
of  facts  tending  to  show  his  guilt  or  by  stat- 
ing what  others  said  In  his  presoice  and 
hearing  tending  to  Implicate  him  in  the  crime 
of  which  he  was  charged,  to  wbldi  he  assent- 
ed or  did  not  deny.  The  court  could  not  there- 
fore be  b^d  in  error  tor  ov^ruUng  the  ob- 
jection to  the  question.  The  witness  bad  al- 
ready stated  that  he  knew  EA  Jackson,  bar- 
ing had  him  In  Jail  tot  some  time.  In  re- 
sponse to  the  question  the  witness  stated: 
"A  few  seconds  after  I  stopped  at  the  door 
some  <nie  apoke  up,  and  my  Judgment  la  that 
It  was  EU  Ja<^n,''  and  stated  "that  there  is 
one  thing  damn  certain,  we  have  all  got  to 
stick  tocether,"  and  some  one  dae  qioke  up 
and  said  *'Tes,  and  when  we  get  out  of  here 
we  are  going  rlgbt  back  there.**  Thai  Gen- 
eral Lee  (who  was  one  of  the  ifrnintflw  of  the 
cell  JolnUy  Indicted  with  defendant)  said  'Its 
going  to  be  Just  like  some  of  these  negroes 
to  turn  state's  evidence."  Then  Bid  Jadksm 
said,  "If  I  ever  get  into  anything  els^  I  dont 
want  Bath  a  damn  big  crowd."  Witness  stat- 
ed tiiat  he  was  pretty  positive  that  it  was  Ed 
JadcBon's  voice,  and  that  in  his  best  Jodg- 
meat  It  was  Ed  Jackson's  voice ;  that  he  had 
known  Ed  Jackson  before  this  time,  as  he 
hsd  be«i  in  Jail  before  on  another  diarge. 
Thereupon  the  defendant  moved  to  rule  out 
tills  evidence  vfftai  the  ground  that  the  de- 
fendant waa  not  sufficiently  Identified.  The 
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court  orerrnled  the  obJecUon  and  defendant 
excepted.  We  are  of  opinion  that  tbe  rnllng 
of  the  court  was  without  error.  The  witness 
haTlng  stated  his  knowledge  of  Ed  Jackson, 
that  he  was  withlu  five  feet  of  him  at  the 
time  of  the  conTersatlon,  and  that  he  was 
pretty  positive  that  it  was  Ed  Jackson's 
TOice,  which  was  saying,  "If  I  ever  get  into 
anything  else  I  don't  want  such  a  damn  big 
crowd,"  which  was  an  implied  admission  that 
he  was  one  of  tbe  participants  in  the  crime 
with  which  he  was  chained,  it  became  prop- 
er evidence  to  go  to  the  Jury  and  for  them 
to  determine  whether  It  was  Ed  Jackson's 
voice  and  what  weight  they  would  give  it  in 
determining  his  guilt  or  limocence. 

The  same  witness,  J.  H.  Fulton,  who  was 
aherifF  of  the  county,  after  testifying  to  mat- 
ters showing  that  he  was  active  In  getting 
up  the  evldmce  against  defendant,  stated 
that  he  was  the  man  who  summoned  the  ju- 
rors to  try  this  case.  Defendant  then  asked 
blm  if  he  told  tbe  court  anything  about  the 
part  he  was  playing  vrhea  he  went  out  and 
Bummooed  these  men  (jurors).  The  state  ob- 
jected to  the  question  and  the  court  sustain* 
ed  tbe  objection,  and  defendant  excited  to 
the  ruling  of  the  court  We  do  not  think 
that  tbe  fact  that  a  sherUF  has  been  active 
In  getting  up  tbe  evidence  against  one  charg- 
ed with  a  crime  is  contrary  to  the  duties  of 
bis  office,  or  In  any  way  disqualified  him  for 
the  summoning  of  Jurors  to  try  the  case.  It 
was  bis  duty  to  summon  them,  and  there  was 
no  duty  resting  on  him  to  notify  the  court  of 
what  he  had  been  doing  with  r^erence  to 
getting  up  testimony.  The  objection  was 
therefore  properly  sustained. 

J.  E.  Biungardner,  a  witness  for  the  state, 
testified:  "I  am  freight  &emt  for  the  L.  &  N. 
Railroad  Company  at  Acton.  My  office  Is 
in  the  adjoining  room  to  the  timekeeper.  On 
the  morning  they  had  these  negroes  arrested 
and  brought  over  there,  I  was  In  tbe  room 
when  General  Lee,  Ed  Jadtson,  and  Jos. 
Green  were  In  thefe."  Here  tbe  stiite  asked 
the  witness  if  he  overheard  tbe  conversation 
that  took  place  while  Jos.  Green  was  in  th^ 
dnilng  the  portion  of  the  time  Dr.  Strock 
was  In  there;  and  If  this  was  the  only  con- 
versation in  wlilch  Jos.  Green  took  part  in 
tbe  office.  Witness  stated  that  it  was,  and 
that  be  was  present  during  the  whole  con- 
versation. The  state  then  asked  tbe  witness 
to  state  the  whole  of  the  conversation,  stat- 
ing only  what  occurred  while  Jos.  Green  was 
in  there.  The  defendant  objected  to  the 
question,  the  court  orermled  Oie  objection 
and  defendant  fixccqpted.  The  qnestion  could 
have  been  answered  by  competent,  matezlal, 
and  relevant  evidence,  and  the  oourt  will  not 
be  li^  In  error  tor  orwrnllng  the  objection. 
Hm  qtufltlQn  was  anawored,  and  no  motion 
waa  made  to  exclude  the  answer. 

Af^  defaidant  rested  his  case^  the  state 
Introduced  a  witness,  Chester  Taylor*  and 
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asked  blm,  "Did  yon  go  with  Fallon  as  a  dep- 
uty sheriff  to  the  tent  where  Bd  Ja(±son 
wasr*  Witness  answered,  "Yes,  sir."  The 
state  then  asked,  "Who  else  was  iu  the  tent 
with  blm?"  Defendant  objected  to  the  ques- 
tion, the  court  overruled  the  objection  and  de- 
fwidant  excepted.  This  question  was  relevant 
and  proper  for  the  reason  that  there  was 
evidence  tending  to  show  that  defendant  and 
General  Lee  had  been  together  at  the  time 
and  place  of  tbe  crime,  and  that  each  was 
dressed  In  a  particular  way  at  the  time  of 
tbe  dynamitii]^  and  was  still  so  dressed.  Be- 
sides the  whole  matter  had  been  testified  to 
by  other  witnesses.  The  defendant's  witness, 
General  Lee,  bad  stated  who  was  there  at  the 
time  of  the  arrest  and  named  Ed  Jackson 
and  Henry  Ross.  The  state,  on  rebuttal,  had 
the  right  to  inquire  Into  the  same  matter. 
State  asked  witness  to  state  whether  or  not 
he  noticed  Ed  Jackson's  pants  wh^  he  went 
in.  Defendant  objected  on  the  ground  It  was 
not  in  rebuttal,  and  the  court  overruled 
the  objection  and  defendant  excepted.  It 
was  within  the  discretion  of  the  trial  court 
to  allow  additional  evidence  of  a  matter 
which  had  already  been  testified  to,  by  wit- 
nesses for  the  state,  before  the  state  first 
rested  its  case.  State  asked '  the  witness, 
"Did  you  notice  the  condition  of  the  pants 
and  shoes  of  tbe  others  you  arrested?"  There 
was  objection  to  this  question  by  defendant, 
court  overruled  the  objection,  and  defendant 
excepted.  It  was  the  theory  of  the  state 
that  all  who  were  arrested  were  co-conspira- 
tors and  participated  in  the  crime;  that  In 
going  to  tbe  places  they  went  to  that  night, 
they  went  through  grass  wet  with  dew ;  and 
it  was  competent  to  show,  In  connection  with 
tbe  other  evidence  offered  In  the  case,  that 
as  a  fact,  when  arrested  a  short  while  after 
tbe  dynamiting,  their  shoes  were  wet  and 
their  pants  were  wet  up  to  the  knees.  It  was 
competent  for  the  state  on  rebuttal,  after 
defendant,  Ed  Jackson,  had  denied  remaining 
silent  when  accused  of  the  crime,  to  offer  evi- 
dence tending  to  sho.w  tbe  contrary.  It  bi 
usually  tbe  bettw  practice,  when  practi- 
cable, to  require  the  state  to  offer  all  of  its 
evidence  upon  a  matter  testified  to  by  Its 
witnesses  in  making  out  Its  case  in  the  first 
Instance;  but,  if  it  does  not,  It  Is  within  the 
discretion  of  the  trial  coort  to  allow  it  after- 
wards. 

All  the  other  questions  raised  by  objection 
to  the  Introduction  of  testimony  by  the  state, 
were  to  testimony  offered  strictly  in  retwttal 
to  testimony  that  had  hem  introduced  by  de< 
fendant,  and  the  court  was  without  enot  In 
overruliiv  the  objections  thereto. 

Then  being  no  error  committed  by  the 
trial  court,  the  case  is  affirmed. 

Afllimed. 

SIMPSON,  McOIiESLiLAN,  and  HATFIELD, 
J  J.,  concur. 
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JAinOS  T.  STATSL 
(Supreuw  Oonrt  of  AluMtmii,    June  2,  1910.) 
1.  CanuBAL  L4W  (i  418*>— BriDieiioE— Rkub* 

TAHCT. 

When  the  itate  dalmed  that  defendant 
shot  deceased  because  of  his  opposition  to  the 
maiTlace  of  defendant's  niece  to  decedent's  son. 
bj  whom  tlw  niece  was  enceinte,  evidence  of 
eoDTersatlons  and  statements  made  in  defend- 
ant's presence,  relative  to  the  author  of  the 
niece's  pregnancy  and  to  an  attempted  amicable 
solution  of  the  matter,  was  admiSBible. 

[EM.  Note.— For  other  eases,  see  OrimiQal 
Law,  Cent  Dig.  H  96&-972;  Dec.  Dif.  i  418.*] 

a.  Gbhuh ix  Law  ^  465*)-^B}vxDBnGi  —  Ih- 

aAIIITT— NONBXFEBT  OFXHION. 

To  Authorize  a  nonexpert  to  give  his  opin- 
ion of  the  existence  of  an  insane  conditicm  of 
mind  on  the  part  of  aocosed,  the  witness  mast 
have  not  oaJj  had  an  opportuni^  to  form  a 
judgment,  hat  mast  stats  the  tacU  on  whldi 
the  opinion  is  based. 

[E)d.  Note.— For  other  cases,  see  Crlmioal 
Iaw,  Cent.  Dig.  |  1057;  Dec;  Dig.  {  4fiS.*] 

8.  CkzimrAX,  Law  (i  406*)— BnouiOK— Stais- 

HBNTS  BT  Accused. 

Where  it  was  affirmatively  proved  that  no 
word  or  aot  improperly  Induced  or  invited  state- 
ments testified  as  haviDg  been  made  by  accused 
after  shooting  deceased,  Including  a  statement 
that  defendant  was  satisfisd,  after  she  was  in- 
formed that  deceased  was  dead,  such  statements 
were  admissible. 

[Ed.  Note^FoT  other  eases,  we  Criminal 
Law,  Cent  Dig.  |  780;  DttcTrag.  {  406.*] 

4.  HOHIGXDK  m  158*)— BnOBnOK  — AlfTBOBD- 
KNT  THBEATS. 

Where  it  was  dalmed  that  defendant's  kill' 
ing  of  deceased  arose  through  deceased's  op. 
pcwition  to  the  marriage  of  his  son  to  defend- 
ant's niece,  defendant  was  properly  required  to 
answer  whether  she  did  not  malEe  a  threatening 
remark  to  deceased  prior  to  the  honkieide  while 
discussing  the  aliegiod  wrongs  of  defendant's 
son  to  the  niece. 

[Ed.  Note.— For  other  cases,  see  HcKnldde. 
Cent  Dig.  »  2S»~29&;  Dee.  Dig.  f  158.*] 

B.  HoHicxDK  Q  108*)— tajr-DmiTO— Btz- 
DEnci. 

Where  accused  claimed  8eIf-defeuB&  evi- 
dence of  a  search  of  deceased's  body  shortly 
after  he  was  killed,  and  while  he  lay  where  he 
died,  and  tliat  deceased  had  no  weapmi,  was  ad* 
misrible  as  hearing  on  ibfi  issue  a£  self-deffense. 

[E)d.  Note.— For  other  eases,  see  Homieidsk 
Cent  Dig.  I  418;  Dw!.  Dig;  |  103.*] 

6.  HOMICIDS   (S  151*)— Sku-Dukksb— BUK- 
DCN  OF  PBOOr. 

An  instruction  on  the  Issue  of  self-defense 
In  a  prosecution  for  homicide  that  the  burden 
was  on  accused  to  show  ttiat  she  was  in  danger 
or  apparent  danger  of  losing  her  life  or  of  suf- 
fering great  boduy  harm,  and  that  she  had  no 
reasonable  mode  of  escape  at  the  tinw  she  kill- 
ed deceased,  and  that  if  she  proved  such  ele- 
ments the  burden  was  on  the  state  to  show 
that  she  was  in  fault  In  bringing  on  the  diffi- 
culty, was  proper. 

[Ed;  Note.— For  other  cases,  see  Homldde, 
Osnt  Dig.  I  278;  Dec.  Dig.  S  151.*] 

7.  CtlMlHAL  Law  (J  673*)— Bvidbsoe- In- 
BANITT— LlMIXINQ  EFFECT. 

Since  proof  of  sexual  intercourse  between 
defendant's  niece  and  decedentfa  son  eonld  af- 
ford so  ju8ti6cation  for  defendant's  killing  de- 
ceased, evidence  of  sudi  relation  was  properly 


limited  to  its  effect  on  tiw  IsaiM  ndaed  br  de- 
fendant's plea  of  insanity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^^^Cent  Dig.  i|  1874-^876;   Dec.  Dig.  1 

8.  Cbihihaz.  Lav  ({  070*)— DBam  or  Pkk» 

— iNSAniTT— "Bkasonabue  SATUrACnOH.'* 
Under  Code  1007,  }  7176,  fixing  the  degrM 
of  proof  of  the  affirmative  on  an  Issoe  of  in- 
sanl^,  in  a  criminal  case  to  Oie  "reasonablt 
satisfaction  of  the  jury,"  an  Instruction  requii^ 
log  accused  to  establish  insanl^  **to  ths  satis- 
faction of  the  jury"  was  erroneous  aa  nqniiing 
too  high  a  degree  of  proof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I«w^  Gent  Dig.       1285-liS;  Dec  Dig.  { 

For  other  definitl(«i^  aat  Worda  and  FbnaM^ 

vol.  7,  p.  6078.] 

App^  from  Clrcalt  Gonrt,  OAhett  Coon- 
ty;  G.  P.  Almcm.  Judge. 
-  WflUe  James  was  convlctsd  of  murder  In 
the  flnt  decree^  and  appeal!.  Berersed  and 
remanded. 

The  following  charge  was  given  at  the  In- 
stance of  the  state:  When  Insanity  la 
Bet  up  as  a  defense  In  a  criminal  case,  the 
iDsanlty  mnst  be  established  to  the  satis- 
faction of  the  jary  by  a  preponda«nee  of 
the  evidence,  and  a  reasonable  doubt  of  de- 
fendant's sanity,  raised  by  all  the  evidence^ 
does  not  anthorize  an  acquittal  by  reasmi  of 
Insanity."  The  charge  set  out  In  the  twen- 
ty-ninth asslgiunent  of  errors  Is  as  follows: 
"The  burden  Is  upon  the  defendant  to  show 
that  she  was  In  danger  or  apiurent  dAnger 
of  losing  her  life  or  suffering  great  bodily 
harm,  and  that  she  bad  no  reasonable  mode 
of  escape  at  the  time  she  killed  Dan  Austin. 
If  she  proves  these  two  elements,  the  burden 
is  then  on  the  state  to  show  that  she  was  at 
fault  in  bringing  on  the  difficulty." 

Kirk,  Carmlchael  ft  Bathw,  for  appelant. 
Alexander  M.  Garber,  Atty.  Gen.,  tor  ttw 
State. 

McGLBLLAN,  J.  The  defendant,  a  wo- 
man, was  convicted  of  murder  In  the  first 
degree  and  sentenced  to  life  imprisonmoit 
On  the  trial  she  pleaded  not  guUty  by  reason 
of  insanity.  In  addition  to  the  usual  general 
denial  of  guilt  That  defendant  killed  the 
deceased,  Dan  Austin,  by  shooting  him  with 
a  pistol  was  conceded.  Aside  Crom  the  ex- 
oneration Bought  under  the  plea  of  insanity, 
the  defendant  undertook  to  Justify  the  act 
under  the  doctrine  of  self-defense.  The 
prosecution,  on  the  other  hand,  pressed,  la 
the  evidence,  the  theory  that  while  the  de- 
ceased was  engaged  in  uncoupling  the  air 
connection  of  an  engine  and  a  train  of  cars, 
while  he  was  in  a  kneeling  posture  between 
the  engine  tender  and  the  next  car,  and 
when  be  was  making  no  hostile  demonstra- 
tion and  uttering  no  word  of  menace  or  of- 
fense toward  defendant,  she  first  shot  him. 
and  when  he  arose  and  advanced  upon  her 
with   outstretched,  weaponless  bands  she 
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continued  to  shoot  blm  nntll  both  fell,  the 
deceased  Immedlatelj  dying.  The  trial  court 
took  and  effected  the  Tlew  that  tendrades  of 
the  evidence  made  the  larae  on  the  plea  of  In- 
sanity a  matter  for  the  jury's  consideration. 

Twenty-five  of  the  42  errors  assigned  on 
the  record  as  In  civil  cases  relate  to  rulings 
In  respect  to  the  admission  and  exclusion  of 
evidence.  Many  of  these  rulings  related  to 
the  phase  of  the  evidence  tending  to  show 
that  Beatrice  Norwood,  an  unmarried  wo- 
man, was  with  child  by  Tom  Austin,  a  son 
of  deceased;  that  Beatrice,  who  had  been 
reared  by  defendant,  was  a  niece  of  defend- 
ant and  that  a  strong  attachment  existed 
between  Beatrice  and  defendant;  that  Tom 
Austin  admitted  his  responsibility  for  the 
niece's  condition  and  was  willing  to  marry 
her,  but  that  deceased  Interfered  with  or 
forbade  the  marriage;  that  this  action,  the 
facts  being  known  to  her,  angered  defend- 
ant toward  deceased;  and  that  the  fatal 
shooting  was  either  the  result  of  Insanity 
Induced  by  the  alleged  wrong  or  of  Justifia- 
ble defense,  by  defendant,  of  her  person 
from  a  menacing  assault  upon  her  by  de- 
ceased to  whom  she  had  gone  to  try  to  ar- 
range a  solntlon  of  the  matter  Indicated. 
This  phase  of  the  evidence  rendered  admis- 
sible, beyond  doubt,  those  conversations  and 
statements,  made  in  defendant's  presence, 
relative  to  the  author  of  the  niece's  preg- 
nancy and  to  the  attempted  amicable  solu- 
tion of  the  matter.  The  evidence,  in  this 
connection,  was  so  confined  by  the  court,  and 
no  error  resulted  therefrom. 

The  issue  of  Insanity  vel  non  was  submit- 
ted to  the  jury.  A  number  of  nonexpert  wit- 
nesses were  examined  with  a  view  to  sup- 
portiuf?  the  plea  of  Insanity.  The  mle  with 
respect  to  the  admission  of  the  opinion  of 
snch  witnesses  that  the  person  was  Insane 
Is  thus  well  stated  in  Bumey  v.  Torrey,  100 
Ala.  157,  173,  14  South.  685,  45  Am.  St.  Rep. 
33:  "To  authorize  a  nonexpert  to  give  his 
opinion  of  the  existence  of  an  unsound  con- 
dition of  mind,  he  must  not  only  have  had 
the  opportunity  to  form  a  Judgment,  but 
the  facts  should  bp  stated  upon  which  It  Is 
b^ed."  See,  also.  Parriflh'i  Case,  180  Ala. 
16,  3ft  South.  1012. 

It  was  affirmatively  proven  that  no  word 
•r  act,  by  any  one.  Improperly  Induced  or 
Invited  the  statements  testified  as  having 
been  made  by  defendant  after  the  shooting 
of  Austin.  Accordingly,  no  error  was  com- 
mitted by  the  court  in  permitting  the  re- 
hearsal of  those  statements  by  the  wltness- 
CB  on  the  trial  The  statement  by  Sanders 
tbat  Austin  was  dead.  In  defendant's  pres- 
Oice,  was  admissible  as  explanatory  <rf  de- 
fendant's alleged  rq;dy  tlierkio,  that  she  was 
satisfied,  etc. 

It  appears  from  tendencleti  of  the  evidence 
that  defendant,  several  days  before  the 
■booting,  bad  had  an  Interview  with  deceas- 
ed In  regard  to  the  alleged  wrongdoing  of 
deceaaed'i  sod.    Touddng  this  interview 


the  prosecntion  was  allowed  to  ask  the  de- 
fendant if  she  did  not,  on  that  occasion, 
make  to  deceased  a  ronark  of  a  threatening 
nature.    The  question  was  patently  proper. 

There  Is  no  merit  in  the  several  assign- 
ments based  on  rulings  admitting  evidence 
of  a  search  of  the  body  of  deceased  shortly 
after  he  was  fcUled  and  while  he  lay  where 
he  died.  The  defendant's  evidence  tended 
to  show  that  deceased  advanced,  without 
provocation,  upon  her  with  his  band  in  the 
direction  of  his  hip  pocket  The  state  was 
well  entitled,  as  bearing  on  that  Issue,  to 
adduce  evidence  tbat  deceased  had  no  weap- 
on of  any  kind.  Snch  was  the  purpose  and 
effect  of  the  evidence  tiding  to  show  a 
search  of  the  body.   It  was  well  admitted. 

The  charge  as  to  the  burden  of  proof  on 
the  plea  of  self-defense,  set  oat  In  the  twen- 
ty-ninth assignment  conformed  to  law  as  it 
prevails  in  this  state.  1  May.  Dig.  pp.  810, 
811. 

Those  parts  of  the  oral  charge  of  the  court 
having  reference  to  the  substantive  law  as 
to  "cooling  time,"  under  the  facts  and  cir- 
cumstances bypotbesixed  In  them,  had  apt 
authority  in  Jarvls'  Case.  138  Ala.  17.  34 
South.  1025.  Thv  were  fine  from  prejodl- 
clal  error. 

Since  the  criminal  relations  claimed,  by 
defendant  to  have  theretofore  existed  be- 
tween defendant's  niece  and  the  son  of  de- 
ceased was  a  matter  in  no  view  affording 
Justification  for  the  killing  of  the  deceased, 
and  since  the  criminal  relations  Indicated 
did  not  Involve  deceased  (one  feature,  among 
others,  distinguishing  the  case  at  bar  from 
Gafford's  Case,  122  Ala.  54,  25  South.  10,  in 
the  particular  that  evidence  of  snch  rela- 
tions, with  other  evidence  of  threats  by 
deceased,  has  a  legitimate  bearing  on  the  la- 
sue  of  who  was  the  aggressor  under  the 
pleas  of  self-defense),  the  court  properly  con- 
fined the  admissibility  and  the  effect  of 
evidence  of  the  relations  mentioned,  and  of 
deceased's  alleged  interference  with  the  mar- 
riage of  his  son  to  the  nlece^  to  the  Issue 
made  by  the  plea  of  not  gatllr  by  reason  of 
InBanity. 

The  substantive  law  of  the  case,  under 
the  issues  made  by  the  pleas  of  not  guUty 
and  not  ffvUty  bjf  reaton  of  insanitv,  needs 
no  reiteration  at  this  time.  It  has  been 
often  accurately  announced  here.  On  the 
latter  Issne,  the  rules  stated  In  the  rec^t 
decision  in  Parrlsh  v.  State,  130  Ala.  16,  86 
South.  1012,  among  others,  will  be  service- 
able on  the  retrial  to  which  we  must  re- 
mand the  caae  because  of  the  error  to  be 
pointed  out 

The  solicitor  requested,  and  the  court 
gave,  special  Instruction  numbered  2.  This 
Instmetlon  attempted  to  state  the  measure 
of  proof  requisite  to  establish  the  plea  of 
not  guilty  by  reason  of  insanity.  Therein 
It  was  declared  that  the  burden  assumed, 
under  that  plea,  by  the  accused  was  to  ee- 
tabllah  the  pleaded  fftct  to  the  "sattsfaetlon" 
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of  tbe  Jut.  The  statute  (Code  1907,  i  7175) 
fizee  tbe  measnre  of  certainty  of  proof  of 
tiie  BfflrmatlTe  of  that  Issue  to  be  the  "ret- 
■oiiable  satlseactlon"  of  the  Jwr.  Special 
iDstmctlon  2  exacted  of  -  tbe  accused  too  high 
t  degree  ot  proof  In  order  to  eetabllsfa  the 
plea  Indicated. 

For  tiie  error  stated*  tiie  judgment  is  re- 
versed and  the  cause  Is  remanded. 

Reversed  and  remanded. 


SIMPSON.  ANDERSON,  and  SAYBB,  JJ.. 
concur. 


BBNTON.  Judge,  et  at.  t.  STATB  «x  r»I. 

CITY  OF  GIRARD. 
(Supreme  Court  of  Alabama.    June  2,  1910.} 

1.  MUNICIFAL  COBPOBATIONB  (S  647*)— PUBUO 

BoADa— Stbbets. 

When  certain  territory  U  incorporated  In- 
to a  city,  it  is  for  the  city  to  determine  whether 
the  public  roads  shall  or  shall  not  become  thor- 
oughfares in  the  city,  and  if  they  bo  determine 
the  public  roads  hecome  streets  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Oorporations,  Cent.  Dig.  |  1^;  Dec.  Dig.  S 
647.*] 

2.  Municipal  CoBPOSATioifs  (|  406*)'~Stesets 
—Special  Assessubnts. 

A  street  is  under  the  dominion  and  con- 
trol of  the  dty,  and  la  subject  to  the  rights  o£ 
the  dty  to  assess  abattl&g  owners  for  Its  im- 
provement 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatigns,  Cent  IMg.  |  1001;  Dec  Dig.  i 
406.*] 

3.  Municipal  Cobfobatiohb  (1  265*)— Cou- 
nssioETSBs'  Cousi— Stbcbxs-^utt  to  B>- 

FAIR. 

The  commlsaioDetB'  court  Is  not  charged 
with  the  duty  of  laying  out  and  keeping  In  re- 
I>air  the  streets  of  a  city  in  the  county. 

[EM.  Note.— For  other  cases,  see  Municipal 
Coiporations,  Cent.  Dig.  1  714;  Dec.  Dig.  | 
28S.*] 

4.  Statutes  (|  12S*)— Scbjiots  ahd  Titlib— 

HlOHWATS  AND  BRIDGES. 

Act  Dec  8,  1S90  (Acts  1890-91,  p.  42). 
entitled  "An  act  to  incon>orate  the  dty  of  Oi- 
Tsrd,  Russell  county,"  provides  In  section  21 
that  all  bridges,  public  roads,  and  streets  within 
the  dty  shall  be  kept  in  repair  by  the  dty,  and 
all  new  bridges  within  the  city  shall  be  estat}- 
lished  and  kept  in  repair  by  the  dty,  provided 
tJiat  aU  bridges  within  the  dty  which  have 
heretofoxa  been  kept  in  repair  by  tbe  county 
shall  be  continued  to  be  kept  in  repair  or  re- 
iMUlt,  If  necessary,  by  the  county.  Held,  that 
the  proviso  is  not  Included  in  tbe  title  of  the 
act  and  is  Invalid  under  Const.  1901,  |  45,  pro- 
viding that  the  sabject  of  a  statnte  shall  be 
clearly  expressed  in  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  176-183;  Dec  Dig.  i  123.*] 

Appeal  from  Olrcnlt  Court.  Bassell  Coun- 
ty; M.  SoUle,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
the  City  of  Glrard  against  fl.  T.  Benton,  as 
Judge,  etc.,  and  others  to  compel  tb«u  to 
take  cognizance  and  Jurisdiction  of  the  mat- 
ter of  repalrli^r  twi  maintaining  a  certain 
bridge  known  as  "Wlndbam  Bridge"  In  tbe 


city  (tf  Glrard,  and  to  do  all  Uiinga  neces- 
sary to  restore  It  to  t  oradltlon  ot  safety. 
Fnm  an  order  granting  an  altematlTe  vrrlt 
of  mandamus,  defendants  appeal  Beversed 
and  rendered. 

Glenn  ft  De  Gratrenrled  and  Tyson,  Wil- 
son ft  Martin,  for  appellants.  3.  E.  Henry, 
for  appellee. 

SIMPSON,  J.  This  appeal  Is  from  an  or- 
der granting  an  altematlve  writ  of  manda- 
mus to  the  Judge  of  probate  and  members  of 
the  commlsaloners*  court  of  Russell  county, 
commanding  tbem  to  take  cognizance  and  Ju- 
risdiction of  the  matter  of  repairing  and 
maintaining  a  certain  bridge  known  as 
"Windham  Bridge,"  In  the  dty  of  Glrard, 
and  to  do  all  things  necessary  to  restore  said 
bridge  to  a  condition  of  safety.  Tbe  act  of 
DecembOT  8,  1890  (Acts  1890-91,  p.  42),  en- 
titled "An  act  to  Incorporate  the  dty  of 
Glrard.  Buaaell  county,"  Incorporates  said 
city,  and  Its  twenty-first  section  la  as  fol- 
lows: "Be  It  further  enacted,  that  all  bridg- 
es, public  roads  and  streets,  within  the  lim- 
its  of  said  city  of  Glrard  shall  be  kept  in 
repair  and  In  order  by  said  dty;  and  all 
new  bridges  which  may  hereafter  be  estab- 
lished within  the  limits  of  said  city,  shall 
be  established  by  said  dty,  and  kept  In  re- 
pair and  In  order  by  said  dty;  provided, 
that  all  bridges  within  the  limits  of  said  dty 
of  Glrard  whlcb  hare*  heretofore  been  kept 
In  repair  by  the  county  shall  be  contlnned 
to  be  kept  in  repair  or  rebuilt,  if  necessary, 
by  said  county."  The  qnesti<m  raised  by 
argument  Is  whether  or  not  the  proTlso  in 
said  section  Is  valid,  or  Is  it  Invalid  by  rea- 
son of  the  fact  that  It  Is  not  Indnded  in  the 
title  of  the  act,  in  atxordance  wttb  section 
45  of  tlw  Constitution  of  1901.  This  eectton 
of  the  Oonstltntloa  has  beoi  much  dlscnss- 
ed.  and  it  Is  unneceasary  to  reca^tulate  tbe 
many  decisions  bearing  upon  it, 

While  we  will  not  undertake  to  say  that 
the  Legislature  may  not,  in  Incorporatbis  a 
dty,  except  certain  tarltory  within  the 
boundary  lines  of  the  dty,  leaving  the  same 
under  Oie  control  d  the  commleslouera*  court 
of  the  county,  yet  It  Is  familiar  law  that  the 
dty  govemmmt  and  tbe  county  auQunltiet 
have  B^nrate  and  distinct  fnncUons;  also^ 
ttiat  when  a  certain  torltory  Is  Incorporated 
into  a  dty  the  general  rule  Is  that  It  is  for 
the  dty  to  determine  whethw  ttie  pnUlc 
roadfl  in  that  dty  sh^  or  shall  not  beoome 
tlioroughAtres  In  Oie  dty,  and  If  th^  w  de- 
termine, said  public  roads  Ibm  become  ctieets 
of  Qie  dty.  If  a  street  it  is  under  the  do- 
mlnlmi  and  contrd  of  the  dty,  subject  to 
the  r^ts  of  the  dty  to  aawss  abuttli^  own- 
ers for  its  improvement,  and  for  building 
sidewalks,  etc.  If  It  Is  a  public  road,  it  is 
the  duty  of  the  commissltmers*  court  to  have 
it  worked  under  the  county  system,  wltboat 
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any  sidewalks,  and  to  build  and  keep  In  re- 
pair such  bridges  as  are  needed. 

It  fa  undoabtedl7  true,  also,  that  as  a  gen- 
eral rule,  -when  a  certain  territory  1b  organ- 
ized Into  a  el^,  all  of  the  land  within  Its 
bounds  becomes  subject  to  the  city's  control 
and  subject  to  its  responsibllltlee,  and  that 
the  commissioners'  court  is  charged  with  the 
duty  and  responsibility  of  laying  out  and 
keeping  In  repair  the  public  roads  of  the 
county,  but  not  the  streets  of  any  city  In 
the  county. 

It  necessarily  follows  that  when  the  title 
of  the  act  refers  only  to  the  Incorporation  of 
a  city,  no  one  would  suppose  that  a  provision 
woald  be  made  by  which  the  county  would 
be  required  to  keep  up  the  streets  or  any 
portion  thereof. 

WhUe  It  Is  true  that  the  case  of  State  t. 
Miller,  15S  Ala.  59,  48  South.  496,  and  others 
therein  cited  refer  to  the  payment  by  the 
county  authorities  of  a  portion  of  the  money 
collected' by  taxation  to  the  dty,  yet  the 
principle  is  the  same  when  the  act  requires 
the  county  auQioritles  to  use  a  certain  part 
of  the  money  of  the  county  in  building  and 
repairing  the  bridges  in  tbe  streets  of  the 
city.  It  -win  be  noticed  also  that  said  sec- 
tion 21,  is  inconsistent,  in  providing,  first, 
that  "ail  bridges,  public  roads  and  streets, 
wltbhi  the  limits  of  said  city  of  Glrard  shall 
be  kept  In  repair  and  in  order  by  said  city," 
and  afterwards  inclnding  the  proviso  there- 
in. If  the  duty  rests  on  both  the  city  and 
tbe  comOy,  it  Is  difficult  to  see  bow  the  city 
could  mandamus  the  county  to  do  the  work. 
However,  on  the  antborltles  cited,  we  hold 
that  tbe  proviso  Is  not  Included  in  tbe  title 
of  tbe  act,  and  Is  therefore  invalid.  We  are 
not  to  be  understood  as  intimating  an  opin- 
ion as  to  whether  mandamus  would  be  the 
proper  remedy  if  the  act  were  valid. 

The  Judgment  of  the  court  is  reversed, 
and  an  order  will  be  here  ^tered,  denying 
the  writ  and  dlsmisalng  the  petition. 

Reversed  and  rendered. 

ANDIEBSON.  HATFIELD,  and  SATBEX 
JJ.,  concur. 

BIXBT-THBtSON  liUMBER  OO.  v.  EVANS. 
<Sniffane  Court  of  Alabama.    June  2,  1910.) 

1.  DAifAOES  (I  23*)— Bbeach  of  Contbact— 
SfeciaIi  Damages. 

Wbere  the  special  and  ulterior  purpose  of 
*  party  in  making  a  contract  is  disclosed  to  the 
adverse  party  at  tbe  time,  they  become  an  ele- 
ment of  the  duty  intposed  on  the  adverse  party, 
and  afford  a  substantial  basis  for  vedal  dam- 
ages in  case  of  a  breach. 

[Bd.  Note^Fw  other  cases,  see  Damues, 
Cent  Dig.  H  BS,  62;  Dec  Dig.  |  23.*] 

2.  DAKAen  (|  125*)— Contracts  ~  Meabubb 
or  Dakaoes. 

The  measure  of  damages  for  tbe  breach  of  a 
contract  to  pay  money  is  ordinarily  the  prin- 


cipal wlUi  Interest,  unless  the  obligation  to  pay 
money  is  qwdal  and  refen  to  other  objects 
Uian  the  mere  discharge  oi  a  del>t,  In  which 
case  special  damages  may  be  recovered  accord- 
ing to  tbe  actual  Injury  suffered. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  H  889-843;  DecTDig.  |  126.*] 
8.  DAHAQBa  a  62^— CONTBAOTS— MBASUn  OW 

Davaou. 

Where  a  party  contracting  to  advance  to 
tbe  adverse  party  money  with  which  to  con- 
struct a  dam  of  stone  and  concrete,  In  place  of 
a  wood«i  dam  furnishing  power  for  a  mill,  and 
to  furnish  logs,  by  sawing  which  at  a  spedfled 
price  tbe  borrower  woold  be  mabled  to  repay 
tbe  money  advanced,  and  to  furnish  logs  by 
sawing  which  at  a  stipulated  price  the  borrower 
would  saw  at  a  profit,  failed  to  advance  neces- 
sary money  after  advancing  pert  of  It,  there- 
by causing  loss  to  tbe  borrower  of  a  material 
advantage,  the  borrower  was  not  required  to 
take  np  tbe  burden  of  going  into  the  maricet  for 
money  or  to  eipei^  money  In  hand  to  complete 
tbe  dam  in  tbe  manner  contemplated  by  the 
contract  but  he  was  entitled  to  such  damages 
as  would  restore  him  to  his  status  quo. 

[EJd.  Note.— For  other  cases,  see  Damagei^ 
Cent  Dig.  S  128;  Dec.  Dig.  |  &*] 

4.  DAUAOES  (i  40*)— CONXaACTB— ICBASUU  OW 

Dahaoes. 

The  meaanre  of  damages  for  the  failure  of 
a  party  to  advance  money  to  another  to  con- 
struct a  dam  to  create  power  for  a  mill  does 
not  include  such  pn^ts  as  the  borrower  might 
have  expected  to  realise  bom  tbe  operation  of 
the  mill,  and  which  the  parties  eontem^ated  as 
a  result  of  the  contract,  because  the  profits 
were  speculative  and  remote. 

[E!d.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S  75;  Dee.  Dig.  {  4a*] 

6.  Dauaoes  ({  23*>~COHTRAOia— MXASITKB  or 

Daicaqes. 

Where  a  party,  who  contracted  to  advance 
money  to  another  with  whicb  to  construct  a, 
dam  in  place  of  an  existing  dam,  contemplated 
tbe  expenditure  by  the  borrower  of  his  own 
money  only  In  case  the  sum  agreed  to  be  ad- 
vanced was  insnflBdent  to  complete  the  dam,  on 
the  failure  of  the  lender  to  advance  the  mon^ 
the  borrower  could  not  recover  as  special  dam- 
ages the  snms  expended  by  him  In  the  work. 

[EJd.  Note.— For  other  cases,  see  Damagea, 
Cent  Dig.  H  68,  62;  Dea  Dig.  i  23.*] 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; W.  W.  Haralson,  Judge. 

Action  by  M.  H.  Evans  against  the  Bixby- 
Theison  Lumber  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  ^>peala.  Be- 
versed  and  rmanded. 

John  A.  Lnsk,  for  ai^eUant.  Street  ft  la- 
hell,  for  appellee. 

8AYRE,  jr.  Plalntier  in  the  court  below, 
appellee  here,  recovered  Judgment  for  the 
breach  of  a  contract  by  which  defendant 
agreed  to  lend  him  sofflclent  money.  In  no 
event  to  exceed  $2,000,  with  which  plaintiff 
was  to  construct  a  dam  of  stone  and  concrete 
across  Town  creek  where  be  then  had  a 
wooden  dam  which  furnished  power  for 
the  operation  of  a  grist  mllL  Plaintiff  under- 
took, also,  with  the  money  to  be  adranced,  to 
pnrdiase  and  set  up  in  r«adineBS  for  opwa- 
tion  a  turbine  wheel  and  band  sawmill,  fnar- 
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anteetng  that  the  sum  named  would  be  roffi- 
clent  for  the  ImproTements  epeclfled,  and 
that  he  would  complete  them  out  of  bis  own 
purse  In  the  event  It  proved  Insufficient  To 
secure  the  loan  defendant  was  to  have,  and 
did  get  a  mortgage  npon  plaintiff's  w&ter 
power  and  sarroondlng  tract  of  land,  ^e 
contract  also  contained  a  provision  that  for 
a  fixed  period  after  the  completion  of  the 
improvements  plaintiff  was  to  saw  for 
defendant  at  a  fixed  sdiedule  of  prices,  giv- 
ing prtference  to  defendant's  logs  at  any  and 
all  times.  Defendant  was  to  furnish  logs 
enough  to  make  the  bill  for  sawing  equal  to 
the  amount  of  money  advanced.  Payment 
was  to  be  made  In  that  way.  After  defend- 
ant had  furnished  money  to  an  amount  be- 
tween (400  and  $500,  It  refused  to  furnish 
more  or  to  go  further  with  the  performance 
of  the  contract  Defendant,  however,  ctm- 
tended  that  It  had  fully  compiled  with  its 
contract  by  purchasing  a  mill  for  plaintiff  by 
plaintiffs  direction,  the  price  of  which,  along 
with  the  money  furnished,  made  up  the  sum 
agreed  upon.  Meantime  plaintiff  had  torn 
away  the  wooden  dam  and  a  waterhouse, 
whldi  constituted  a  part  of  the  plant  and 
had  expended  several  hundred  dollars  of  his 
own  money  in  procuring  and  pr^rlng  stone 
for  the  proposed  dam.  He  claimed  damages 
on  account  of  the  diminished  value  of  his 
property,  loss  of  time,  labor,  and  money  ex- 
pended In  tearing  away  the  old  structure  pre- 
paring for  the  erection  of  the  new,  and  for 
loss  of  profits. 

Notwithstanding  Judge  Stone's  criticism  of 
the  leading  case  of  Badley  v.  Baxendale,  9 
Bxch.  341,  in  Daughtery  v.  American  Union 
Tel.  Co.t  76  Ala.  168,  51  Am.  Rep.  435,  and 
bis  refusal  to  apply  the  doctrine  of  that  case 
to  the  peculiar  facts  of  the  case  he  had  in 
band — a  case  In  which  the  defendant  com- 
pany had  failed  to  correctly  transmit  a  cipher 
telegram — ^he  assented,  and  the  courts  gen- 
erally assent  to  the  proposition  that  If  the 
plaintlff's'special,  ulterior  purposes  In  making 
the  contract  are  disclosed,  they  then  become 
an  element  of  the  duty  thereby  imposed  upon 
the  defendant  and  afford  a  substantial  basis 
for  the  assessment  of  special  damages.  The 
rule  is  clearly  stated  by  the  Supreme  Judicial 
Court  of  Massachusetts  In  the  following  lan- 
guage: When  the  special  dreuuistances  are 
known  to  both  i>artles,  it  is  obvious  that 
each  may  have  contracted  with  rtference  to 
them ;  and  that  If  such  was  in  fact  the  case, 
the  part?  tn  fault  may  be  held  Justly  to  make 
good  to  the  other  whatever  damages  he  has 
sustained  which  were  the  reasonable  and 
natural  consequences  of  a  breach  under  the 
circumstances  so  known  and  with  references 
10  which  the  parties  acted.  In  sudi  casee  the 
larger  damages  may  be  recovered  as  having 
been  in  the  contemplation  of  both  parties  and 
as  naturally  resulting,  under  the  special  cir- 
cumstances, from  the  breach  Itself.  Loner- 
gan  V.  Waldo,  179  Mass.  1.15,  60  N.  E.  470, 
88  Am.  St        S65.  The  rule  here  sUted  re- 


quires that  both  parties  shall  have  oontract- 
ed  with  reference  to  the  q>eclai  circumstan- 
ces. In  New  Tork  It  Is  held  that  bare  notice 
of  special  consequences  whl<^  may  result 
from  a  breach  of  contract  will  not  snflSce,  un- 
less under  circumstances  involving  the  im[rfi- 
catlon  that  it  fwmed  the  basis  of  the  agree- 
ment Booth  r.  Spuyten  Duyvll  R(^ing  Mill 
Oo.,  60  N.  T.  487.  In  Daughtery's  Case  It 
was  said  that  if  the  ^>ecial  circumstances 
are  communicated,  they  become  an  implied 
element  of  the  contract  And  in  Reed  Lumber 
Oo.  V.  Lewis,  94  Ala,  626,  10  South.  333.  It 
was  held,  In  effect  that  the  engagement  must 
have  been  entered  into  with  reference  to  the 
special  damages.  Money,  like  the  staples  of 
commerce,  is,  in  contemplation  of  law,  always 
in  the  market  and  procurable  at  the  lawful 
rate  of  Interest  For  the  breach  of  a  contract 
to  pay,  the  principal  with  interest  is  the 
measure  of  damages.  Sucii  Is  the  invariable 
measure  In  a  creditor's  action  against  his 
debtor.  1  Suth.  Dam.  |  76.  It  seems  to  fol- 
low, as  was  noted  In  Oooden  v.  Hoses,  99 
Ala.  230,  13  South.  765,  that  ordinarily  the 
damages  for  the  breach  of  a  contract  to  lend 
money  cannot  be  more  than  nominal.  Rec(%- 
nlzlDg  the  rule  just  stated,  plaintiff  Invokes 
an  application  of  the  principle  of  Hadley  r. 
Baxendale  for  the  recovery  of  special  dam- 
ages by  alleging  In  the  third  count  of  his  com- 
plaint his  Inability  to  get  from  other  sources 
money  with  which  to  replace  his  dam,  and 
that  defendant  knew  the  fact  and  knew 
that  plaintiff  was  to  use  the  money  fm-  the 
purpose  of  tearing  away  the  imi^ov^ents 
then  on  the  land  and  erecting  others  In  their 
stead.  And  special  damages  for  the  destruc- 
tion of  his  improvements  under  these  drcmn- 
stances,  and  other  special  damages,  as  wa 
have  already  noted,  are  claimed. 

The  principle  on  wtilch  ^>eclal  damages 
are  recoverable  for  breaches  cut  contract  have 
been  applied  on  correct  theory  and  evident 
Justice  to  cases  In  which  the  contract  was 
for  the  loan  of  money.  In  Goodeu  v.  Moses, 
supra,  Moses  sold  Oooden  a  lot  upon  the  in- 
stallment plan,  and  as  part  of  the  contract 
agreed  to  advance  money  with  wbidi  tbe  pur- 
chaser might  build  a  houB&  Gooden  sued 
for  a  breacli  in  falling  to  advance  the  mon- 
ey. It  was  conceded  by  the  court  that  idain- 
tiff  might  have  recovered  special  damages 
but  for  the  fact  that  she  failed  to  show  that 
she  might  not  have  protected  herself  against 
loss,  as  she  was  bound  to  do.  If  Ae  could. 
The  f(^owlng  authorities  will  be  found  to 
support  the  proposition  tliat  where  the  obli- 
gation to  pay  money  is  special,  and  has  rtf- 
erence  to  other  objects  tlian  the  men  (Ob- 
charge  of  a  debt  special  damages  may  be  re- 
covered according  to  the  actual  injury  Bnf> 
fared.  Lowe  v.  Turple,  147  Ind.  6S2,  44  N. 
B.  2S,  47  N.  B.  150.  37  L.  R.  A.  233;  Turple 
V.  Lowe,  114  Ind.  37,  15  N.  E.  8S4;  MMSee  r. 
Wlneholt  23  Wash.  748,  63  Pac  571 ;  West- 
ern  Union  Tel.  Oo.  v,  Hearne.  7  Tex.  Civ. 
App.  67,  26  S.  W.  478;  ^ew  7ork  Ufa  In& 
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Oo.  r.  Tcpt  (K7.)  68  &  W.  8S1;  1  Sntb.  Dam. 
177;  8  Fttge  Oontr.  I  Uea. 

In  Lowe  r.  Tnrplfl  and  W«item  Untok  TeL 
Co.  T.  Bmm%  mpn,  it  wu  lield  Uiat  tbe 
^alntUt  mine  'or  tiio  breach  of  a  oantraet  to 
lend  money,  and  seeking  to  recover  apodsd 
damagBa,  mnet  allege,  not  only  tbe  peculiar 
facts  causing  the  dantagnw  and  notice  of  the 
same  to  the  party  guilty  of  the  breach,  but 
that  an  reasonable  means  within  the  power 
of  the  i^aintlfr  had  been  adopted  to  preraat 
iocs.  Id  Baxley  v.  Tallaaaee  ft  Montgomery 
R.  R.  Ck),  128  Ala.  188,  29  South.  461.  this 
court  held  that  the  complaint  sbonld  am  tain 
an  averment  of  the  special  circumstances 
and  that  defendant  had  notice.  Further  the 
court  did  not  go  because  the  exigencies  of  the 
case  did  not  require  it  to  do  eo.  There  may 
be  good  reason  for  the  rule  of  the  Indiana 
and  Texas  cases  requiring  an  allegation  of 
pJaintlfTs  Inability  to  prevent  loss  where  the 
breach  is  of  a  contract  to  lend  money.  But, 
however  that  may  be,  there  is  In  the  contract 
in  the  present  case  a  feature  which  it  would 
seem  ought  to  relieve  the  plaintiff  of  tbe  bur- 
den of  proving  that  he  was  unable  to  go  Into 
the  market  and  borrow  the  money  with  which 
to  complete  the  contemplated  Improvement  or 
that  he  had  not  in  hand  the  funds  necessary 
for  that  purpose.  Sucta  a  course  would  not 
have  made  blm  whole.  The  contract  provid- 
ed, not  only  that  defendant  was  to  advance 
money  with  which  plaintiff  was  to  cdn- 
stmct  a  dam  of  stone  and  concrete  in  place 
of  the  wooden  dam  he  already  bad,  but  that 
defendant  was  to  furnish  logs  by  sawing 
which  at  a  stipulated  price  plaintiff  was  to 
be  enabled  to  r^iay  the  money  advanced,  and 
that  defendant  would  furnish  other  logs 
which,  we  will  aSBume,  the  plaintiff  might 
saw  with  a  profit  It  does  not  appear  that 
but  for  tbe  last-mentioned  stipulation  plain- 
tiff would  have  entered  upon  the  contract. 
Presumptively  he  would  not  Defendant's 
breadi  of  the  contract  to  advance  money, 
unless  It  were  excusable  on  some  ground  set 
up  In  special  pleas,  involved  by  necessity  a 
breach  of  the  collateral  agreement  In  respect 
to  manner  of  repayment  and  tbe  furnishing 
of  other  logs.  After  tbe  breach  alleged  plain- 
tiff owed  defendant  no  duty  to  take  up  the 
additional  burden  of  going  into  tbe  market 
for  money,  or  to  expend  money  In  hand,  in 
order  to  complete  tbe  dam  In  tbe  manner  con- 
templated by  tbe  contract  when  it  already 
appeared  that  be  would  lose  in  any  event  a 
material  advantage  for  which  he  bad  con- 
tracted. Thereupon  he  was  enUtled  to  be 
made  whole,  to  compensation,  to  such  dam- 
ages as  would  be  the  equivalent  of  a  restora- 
tion of  bis  status  quo  ante. 

Profits  such  as  the  plaintiff  may  have  ex- 
pected to  realize  from  the  operation  of  tbe 
mill  in  Its  Improved  form,  and  which  the  par- 
ties doubtless  contemplated  as  one  result  of 
the  contract,  were  nevertheless  speculative. 


remote,  and  Incapable  of  0iat  dear  and  sat- 
isfactory ^oof  which  the  law  requiiea  to  con- 
stitute recoverable  damages.  Reed  Lumber 
Go.  T.  Lewis,  supra ;  Moultbnqt  t.  Hyett,  105 
Ala.  488, 17  South.  3%  S8  Am.  St  Bep.  188: 
Nichols  T.  Bascb.  138  Ala.  872,  8S  South.  408; 
Southern  By.  Co.  v.  Coleman,  lfi3  Ala.  268, 
44  SontiL  887.  The  contract  speaks  for  it- 
self, and  concluslTely,  as  to  the  expoidlture 
by  the  pUlntlff  at  mont^  otiier  than  that  to 
be  advanced  by  defendant  It  contemplated 
such  expenditure  In  the  event  «ily  that  tbe 
sum  agreed  to  be  advanced  was  Insufficient 
to  complete  the  dam.  Plaintiff  was  not,  there- 
fore, entitled  to  recover  as  spedal  damages 
under  the  evidence  smns  so  expended. 

There  are  many  asslgnmento  at  error.  We 
do  not  think  the  occasloo  demands  a  separate 
treatmttit  of  eadi  ci  ttienL  By  reference  to 
the  <^InIon  herein  advanced  It  will  be  seen 
that  the  trial  court  In  a  number  of  rulings  on 
the  evidence  and  tn  some  special  InstrneUons 
to  the  JU17  mlscono^ved  In  part  the  measure 
at  recoverable  damages,  and  for  those  errors 
the  Judgment  will  be  reversed,  and  the  cause 
remanded  for  another  trial.  In  ottier  re- 
spects, the  record  diows  no  error. 

Beversed  and  remanded. 

DOWDKLL,  a  J.,  and  SIlfPSON  and 
BCAYFIBZJ),  JJ.,  concur. 


II7ANB  V.  WILHITB  et  aL 

(Supreme  Court  of  Alabama.    Jane  2,  1910.) 

1.  JnnovuiT  (I  460*)— VAoaxmo— Sumonn- 
OT  or  Bnx. 

In  a  suit  to  set  aside  a  Jndgnunt  fri^tlfl 
alleged  in  his  bill  that  the  Jud^ent  was  ob- 
tained by  fraud,  that  the  cause  was  continued 
for  the  term  by  agreement  of  parties,  and  that 
after  plaintiff  and  his  attorney  had  left  court 
defendants  by  fraudulent  rBpreeentatlons  in- 
duced the  court  to  eet  aside  the  order  of  contin- 
uance and  to  proceed  to  trial,  and  thus  by  fraud 
procured  the  Judgment.  Held,  that  tbe  bill  on 
demurrer  was  suflBcient  to  entitle  plaintiff  to 
have  the  judgment  set  aside  and  to  enjoin  Its 
enforcement  pending  the  suit 

[Bd.  Note.— For  other  cases,  see  Judgment; 
Cent.  Dig.  I  801 ;   Dee.  DigTl  460.*] 

2.  EquiTT  (Si  239,  363*)— DEHnEHKB— Monon 

TO  DZSHISS—ADHISSIOH  BT  DEaCUBBEB  OB 
MOTZOK. 

On  demurrer  to  a  bill  and  motion  to  diamlsa 
for  want  of  equity  the  averments  of  tbe  bill 
most  be  treated  as  true. 

tBd.  Note.— ror  otber  cases,  see  Equity,  Cent, 
t.  H  494.  766;  Dec.  DigTlS  239,  303.*] 

3.  JUDGUEItT  (S  4(^7*)— VACATinQ— ExiSTBHOn 

or  Othxb  Rehedt. 

Equity  has  original  jurisdiction  to  vacate  a 
udgment  obtained  by  fraud  and  restrain  en- 
orcement  pending  suit,  and  it  is  not  deprived  of 
Buch  JurlBdiction  by  Code  ^007,  |  6372,  pro- 
viding that  when  a  party  hta  been  prevented 
from  making  his  defense  by  auiprtae,  accident, 
mistake,  or  fraud,  without  fault  on  bis  part, 
be  may  ain>Iy  for  a  rehearing  at  any  time  with- 
in four  months  from  tbe  rendition  of  the  Judg- 
ment, as  the  remedy  given  in  the  Code  is  not  ex- 
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closiTe,  hut  ia  eoneiunnt  and  evmiilatiTe  wltli 
that  of  eqaity, 

[Bd.  Note.— ror  otiier  caaet,  see  Judcmait, 
Cent.  Dir.  ||  768-774;  Dec  Dig.  i  407!*] 

4.  SqniTT  (1  44*)— OzoLusm  Jubibdzotioiv. 

The  original  iariBdictloD  of  a  court  of  equi- 
ty is  not  affected  bj  a  statute  conferring  slimlar 
jurisdiction  upon  courts  of  law  unless  the  stat- 
ute so  provides  but  the  statute  confers  a  con- 
current and  cumulatiTe  remedy. 

tEd.  Note.^For  other  cases,  see  Equity,  Cent 
[.  IS  141-146;  Dec  Dig.  I  44.*] 

5.  JuDOiONT  (I  336*)— Vaoatino— Natubk  or 
Bemedt.  „ 

The  remedy  prorided  in  Code  1907,  |  537^ 
aatborixing  a  party  who  has  been  prevented 
brom  making  his  defease  by  surprise,  accident, 
mistake,  pr  iraud,  without  fault  on  his  to 
apply  for  a  rehearing  at  any  time  within  four 
months  from  the  rendition  m  the  judgment,  is 
not  a  continnation  of  the  original  suit,  but  is  a 
new  suit  to  set  aside  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgmmt, 
Gent.  Dig.  SS  664.  724;  Dec  Dig.  |  836.*] 

6.  Judgment  (|  436*)— Tacatino— Nboebsztt 
roB  Showing  Want  of  Neqligbncx. 

A  party  who  seeks  relief  In  a  court  of  equi- 
ty against  a  Judgment  obtained  in  a  court  of 
law  by  fraud,  etc,  must  show  that  he  was  with- 
out fault  or  nwlect  in  the  matter,  and  that  he 
was  ignorant  of  the  fraud  not  only  at  the  time 
the  judgment  was  rendered,  but  also  during  the 
term  of  rendition,  when  the  court,  under  Ita 
plenary  power,  could  have  set  aside  the  judg- 
ment, or  that  he  was  prevented  from  making 
his  motion  for  a  new  trial  by  accident,  fraud, 
etc,  unmixed  with  negligence  on  his  part,  bat 
he  is  not  required  to  acquit  himself  of  negli- 
gence in  falling  to  apply  to  a  court  of  law  for 
relief  under  Code  1907,  S  5372,  authorizing  a 

?arty  prevented  from  making  his  defense  by 
raud,  etc,  to  apply  for  a  rehearing  within 
four  montlu  from  the  rendition  of  the  judgment, 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  823-826 ;  Dec.  Dig.  |  436.*! 

Appeal  from  Chancery  Court,  Cullman 
County;  W.  H.  Simpson,  CSiancellor. 

Action  by  Charles  M.  Evana  against  J.  D. 
WUblte  and  others.  A  demurrer  to  the  bill 
was  rastalned,  and  a  motion  granted  to  dls- 
Bolve  an  Injunction,  and  the  bill  was  finally 
dlfonlBsed  for  want  of  equity  and  plaintiff 
ajipeala.  Bereraed  and  renumded. 

Brown  ft  Kyle,  for  appellant  F.  B.  St. 
Jotm,  for  ai^lees. 

HAXFIELD,  J.  Appellant  filed  blB  bill  to 
set  aside  a  Jodgment  against  blm  In  a  court 
of  law,  and  to  enjoin  Its  enforcement  poidlng 

the  suit 

Tbe  theory  and  allegations  of  the  btU,  In 
short,  were  that  the  judgment  was  obtained 
by  fraud  on  the  part  of  appellee;  that  the 
cause  was  continued  for  the  term  by  agree- 
ment of  parties,  and  that  after  appellant  and 
his  attorney  had  left  court,  appellee,  by 
fraudulent  representations,  had  the  court  to 
set  aside  the  order  of  continuance  and  to 
proceed  to  trial,  and  thus  by  fraud  procured 
the  judgment.  Appellee  demurred  to  the  bill 
and  moved  to  dissolve  the  injunction.  His 
demurrer  was  sustained,  and  motion  grant- 
ed as  to  the  original  bill  and  the  amended 


bin ;  and  the  MU  as  amended  was  finally  dis- 
missed for  want  of  equity.  This  was  oior. 
If  tbe  vrermmtm  of  tbe  bill  were  tnte— and 
on  demurrer  and  motion  they  must  be  so 
treated — the  complainant  was  entitled  to  the 
relief  prayed;  hence,  tbe  bill  should  not  have 
been  dismissed,  nor  the  injunction  dissolved 
E:qnity  has  original  and  ind«pend«nt  juris- 
diction Cor  the  pnrpoMa  for  wblcb  tbla  tiU 
was  filed. 

Tbe  probable  tbeory  mion  wbidi  tbe  duui' 
cellor  iHwceeded  was  that  the  Ull  failed  to 
aver  tliat  complainant  was  Ignorant  of  tbe 
judgment  bting  takoi  against  him,  nntU 
after  e]q;>lration  of  four  months,  within 
which  time  be  eonld  have  obtained  the  rtftef 
desired  appII<»tlon  to  the  drcuit  court 
which  rendered  the  Judgment;  In  othw 
words,  that  tlie  bill  In  this  respect  failed  to 
show  doe  diligence,  and  therdn  failed  to 
show  that  complainant  did  not  have  a  com- 
plete and  adequate  remedy  at  law.  If  this 
be  the  ttieory  upon  whldi  the  chancellor  dis- 
missed tbe  btll»  it  is  untenable  While  the 
four  monttis  (section  GST2  of  the  0»de  of 
1907)  may  have  afforded  the  necessary  rditf 
In  c  court  of  law,  tnan  any  judgment  such 
as  the  <me  here  sought  to  be  vacated*  yet  It 
is  not  tlie  uduslve  mode  ct  xelle^,  but  is 
concurrent  and  cumnlatlTe  with  that  ijt  en- 
uity.  Nlzon  v.  Clear  Creek  Co.,  150  Ala.  604, 
43  South.  805.  9  U  B.  A.  (N.  SO  1255;  2S 
Cyc  078.  The  orl^nal  jurisdiction  of  a  court 
of  equl^  is  not  affected  by  a  statute  confer- 
ring like  or  similar  jurisdiction  upon  eonrts 
of  law,  unless  the  statute  so  provides,  bat  It 
is  held  to  confo:  a  concurrent  and  cumulative 
remedy.  Stewart  v.  Stewart,  SI  Ala.  218; 
Rose  V.  Gunn,  79  Ala.  415. 

Thfq  case  is  <dearly  dlsttngulshaUe  from  tte 
case  of  Roebllng  ft  Sons  v.  Stevois,  93  Ala. 
39,  9  South.  869.  In  tbat  case  the  jod^nent 
of  the  lower  court  was  affirmed  on  cotUIcate 
1^  this  court.  In  violation  of  an  agreement. 
In  that  case  the  complainant  had  an  ade- 
quate remedy  at  law,  by  motion  In  this  court 
to  set  aside  the  affirmance.  And  that  nio> 
tlon  would  be  a  continuation  of  the  original 
suit  by  Appeal.  In  tbe  case  at  bar,  the  mo- 
tion, under  the  four-month  statute.  Is  not  a 
continuation  of  the  orU;Inal  or  main  suit,  but 
Is  the  Institution  of  another  suit  In  a  court 
of  law,  which  would  otherwise  require  the 
aid  of  a  court  of  equity.  It  is  a  separate  and 
independent  suit;  but  is  cumulative  and  con- 
current with  that  of  equl^,  and  is  in  no 
sense  exclusive  of  chancery  jurlsdlctlOQ  for 
relief  against  judgments  at  law,  which  are 
obtained  by  fraud  and  without  fraud  on  tbe 
part  of  the  complainant 

The  four-month  statute,  as  has  been  held 
by  this  court,  was  Intended  to  provide  a  moie 
speedy  and  less  expensive  remedy  In  courts 
of  law,  against  judgments  obtained  tn  such 
courts  by  acddent,  mistake,  or  ftand,  when 
unmixed  with  negligence  on  the  part  of  oom- 
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Hdalnant  When  a  r^earlng  Is  apidled  for 
under  this  statute,  courts  of  law  proceed  19- 
on  tiie  same  principles  adopted  by  oonrts  of 
chancery  In  granting  relief,  and  tbe  movant 
most  acquit  hlmstf  f  <tf  negligoice  and  bring 
himself  within  the  operation  at  the  statnte; 
but,  as  stated  aborei,  the  remedy  in  the  court 
of  law  is  not  accluslr^  and  It  la  not  a  ccm- 
tinoatlon  of  tbe  original  suit,  but  Is  a  new 
salt  to  set  aside  the  Judgment  formerly  ob- 
tained by  acdd^t,  mistake,  or  fraud.  Ben- 
fro  Bros.  T.  Merrlman  &  Ga,  71  Ala.  196; 
Martin  t.  Hudson,  BS  Ala.  279.  And  it  Is 
true  that  a  party  who  seeks  relief  In  a  court 
of  equity,  against  a  judgmeut  obtained  in  a 
court  of  law  against  him  by  fraud,  accident, 
etc.,  must  show  that  he  was  without  fonlt 
or  neglect  in  the  matter,  and  tbat  he  was 
Ignorant  of  the  fraud  not  only  at  the  time 
the  Judgmoit  was  rendered  but  also  during 
all  the  time  allowed  him  for  a  new  trial,  or 
that  he  was  prevented  from  making  his  mo- 
tion for  a  new  trial  by  acddott.  fraud,  etc., 
unmixed  with  Diligence  on  his  part  The  new- 
trial  here  referred  to  is  the  trial  grantable 
under  the  plenary  powers  of  all  courts  to  set 
aside  th^r  own  Judgments,  upon  proper 
cause,  at  any  time  before  the  adjournment  of 
the  term  at  which  they  were  rendered.  Aft- 
er the  adjournment  of  a  term  of  court,  neith- 
er the  court  nor  the  Judge  has  any  such 
power  or  control  over  the  Judgments  of  the 
court,  unless  the  motion  was  made  before 
adjournment  and  continued  for  future  action 
thereon. 

When  a  party  proceeds  under  the  four- 
month  statute,  he  thereby  Institutes  a  new 
proceeding,  but,  of  course,  its  object  Is  to  re- 
lieve him  against  another  Judgment,  and  it 
may  have  the  effect  to  award  a  new  trial. 
He  Is  not,  however,  required  to  acquit  him- 
self of  negligence  In  falling  to  apply  to  the 
court  of  law  for  relief,  under  the  four-month 
statute,  before  going  Into  equity  to  obtain 
the  same  relief,  as  he  is,  In  applying  to  the 
court  for  a  new  trial,  when  he  knew  of  the 
frand  before  tbe  adjournment  of  tbe  term 
at  which  the  Judgment  was  rendered. 

In  the  one  case  the  two  remedies  are  con- 
current; In  the  other  they  are  not.  One  Is 
an  original  and  independent  proceeding;  the 
other  is  a  mere  continuation  of  the  original 
suit  Failure  to  proceed  In  the  latter  case, 
if  there  be  knowledge  or  notice  of  the  fraud- 
ulent Judgment,  Is  negligence ;  while  It  Is  not 
negligence  to  fall  to  move  for  a  rehearing 
under  the  statute,  because  the  party  may 
prefer  to  proceed  In  a  court  of  equity.  Tbe 
remedies  are  cumulative,  and  not  exclusive. 

It  was  therefore  error  to  dismiss  the  bill 
for  want  ot  equity,  and  to  dissolve  the  In- 
junction. 

Beversed  and  remanded. 

DOWDEm  C.  3.,  and  SIMPSON  and 
SATBIB,  JJ.,  concur. 


(126  Lft.) 
No.  17,864. 
KNOBLOOE  ft  RAINOLD  v.  POSBT. 
(Snpreme  Court  of  Louisiana.    Maji  9,  IftlO. 
BebearingR  Denied  June  28,  1910.) 

(BifUahut  by  Bditorial  Btaff.) 

1.  Hubbard  and  Wife  (8  270*) — CojonTwrrr 

PbOPEBTT  —  MOHTGAGES  —  POUOLOSUBE 

— Pleading— AmcN  duent. 

Where,  tn  a  suit  to  foiecloss  a  mortsup 
on  an  Interest  in  land,  defendant  wife  filed  first 

a  seneral  denial,  and  then  by  leave  of  court, 
filed  a  supplemental  and  amended  answer  that 
the  purchase  of  the  land  on  which  the  mortgage 
debt  was  incurred  was  by  and  for  the  com- 
munity, and  that  the  debt  was  a  community 
debt  of  her  huBlwnd  for  which  she  could  not 
bind  herself,  such  answer,  thouKh  ordinarily  im- 

£ roper  as  chaoeiDe  the  substance  of  tlie  issue 
I  violation  of  Code  Prac.  art.  419,  was  allow- 
able under  the  rule  that  a  married  woman  oc- 
cupies a  favored  position  in  resisting  liability 
for  a  debt  alleged  to  be  that  of  her  husband, 
and  cannot  estop  herself  from  setting  up  the 
defense.  ^ 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |  979 ;  Dec.  Dig.  |  270.*] 

2.  Husband  and  Wife  (S  254*>— "CoiiinTNrrt 

PbOPEBTT"— PUECHASE  IN  WiFE'S  NaME. 

Property  purchased  in  the  name  of  a  wife 
during  the  existence  of  tbe  community  I)ecomeB 
community  property,  unless  the  purchase  is 
made  hj  way  of  investment  of  paraphernal 
funds,  or  by  way  of  administration  of  para- 
phernal property. 

f£<d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  U  887-899;  Dec  Dig.  { 
254.* 

For  other  deflnlttons,  see  Wotds  and  Phrases, 
vol.  2,  pp.  184&-1344 ;  vol.  8,  p.  7608.] 

3.  Husband  and  Wife  (S  sei*)— CoimuNnr 
Pbopebtt- Liens — Foeeclosube. 

Where  a  wife  purchased  community  prop- 
erty with  community  funds,  and  mortgaged  the 
same  to  secure  money  obtained  to  pay  part  of 
the  price,  she  was  the  agent  of  the  community 
to  secure  the  loan  and  mortjrage  the  property 
which  was  tlierefore  subject  thereto,  though  she 
was  not  personally  liable  for  the  debt, 

[E^d.  Note.- For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  S  938;  Dec.  Dig.  S  267.*] 

4.  Husband  and  Wife  (8  270*)— Communitt 
Pbopebtt— M0BTOAOE8—FOBEC1.OSUBE. 

Where  a  married  woman  purchased  and 
mortgaged  community  property,  and.  In  a  suit 
to  foreclose,  sought  to  have  the  property  re- 
leased from  the  mortgage,  sbe  would  Ik  re- 
garded as  litigating  as  tbe  representative  of  the 
community. 

[¥jd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  8  969;  Dec.  Dig.  S  270.*] 

Appeal  from  Twentieth  Judicial  District 
Court,  Parish  of  Terrebonne;  W.  F.  Martin, 

Judge. 

Suit  by  Knoblock  ft  Ralnold  agaliut  Mrs. 
Frank  Ei.  Posey.  Judgment  for  plaintiff,  and 
defendant  appeals.  Modified. 

Lloyd  Fos^  and  Harrla  Oagne,  for  ap* 
pellant  Beattie  ft  Seattle,  for  appellee. 

PB0V0ST7,  J.  The  defendant,  Mrs.  Po* 
sey,  and  lier  broths,  Eidward  Oumo,  and 
the  children  of  her  deceased  brother,  Ovlde 
Oueuo,  owned  their  old  family  plantation 
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named  Presqii'lle,  except  an  Interest  of  6/84. 
Tills  ontatandlnr  Interest  was  for  sale  at 
$12,000,  whereof  1/8  cash  and  balance  In 
two  equal  iiaymaits  lo  one  and  two  years, 
and  the  bi^otbw  of  the  defudant.  Mrs.  Foecy* 
u^ed  ber  to  boy  it:  Slie  had  no  proper^ 
or  money  «cept  an  intwest  <tf  lo  the 
plantation;  bnt  It  was  expected  she  could 
borrow  the  94,000  with  whldi  to  make  the 
cash  paymmt,  and  could  pay  the  debt  there- 
by created  and  the  credit  portion  of  the 
price  out  of  her  share  of  the  future  reT«iues 
of  the  plantation  which  had  theretofore  been 
snfBcleutly  revenue  produdng  to  Justify  this 
expectation.  According^  she,  her  brother, 
and  her  husband  came  together  to  the  office 
of  Bush  ft  Sons,  the  commission  merchants 
of  the  plantation,  in  New  Orleans,  and  ob- 
tained the  loan  of  the  $4,000  on  her  note  at 
one  year,  her  brother  agreeing  verbally  that, 
if  she  found  hers^  unable  to  meet  the  note 
at  Its  maturity,  he  would  pay  it  for  her,  and 
she  made  the  pnrchase,  using  the  $4,000  thus 
obtained  from  Bush  &  Sons  for  making  the 
cash  payment,  and  executing  her  notes  for 
the  credit  part  of  the  prices  In  the  act  of 
sale  wss  inserted  the  f(^owlQg: 

"Hie  present  pnrchase  la  made  by  the  said 
Mrs.  J.  O.  Poser,  with  her  own  separate  par- 
aphernal funds  and  not  with  the  foods  belong- 
ing to  the  community  existing  between  her  and 
her  eald  busband.  ana  the  said  property  ihall  be 
her  separate  property  and  not  form  part  of 
said  commnnitT ;  the  notes  herein  described  are 
to  be  paid  by  her  with  her  separate  funds." 

In  all  these  acts  Mrs.  Pos^  was  assisted 
and  authorized  .her  husband,  who  signed 
the  notes  and  acts  to  autiwrlze  iux.  With- 
in the  year  the  brother  died,  leaving  one- 
half  of  his  estate  of  some  $47,000  to  Mrs. 
Pos^;  also  within  the  year  the  alEalra  of 
the  plantation  were  transferred  from  Bush 
it  Bom  to  the  plaintiff  flrm.  At  the  maturi- 
ty of  the  94,000  note  given  to  Bush  &  Sons 
the  plalntlfl  flrm  paid  It,  and  took  Mrs.  Po- 
st's demand  note  fOT  the  amount^  with  In- 
terest added.  Some  months  lateTf  June  11, 
lOOSy  this  demand  note  was  retired  by  the 
execntlott  In  its  place  of  the  note  and  mort- 
gage for  94,807.28  upon  which  the  preset 
SFUit  via  ordlnaria  has  been  brouf^t  This 
note  and  this  mortgage  were  executed  by 
Mrs.  Pos^  with  the  aothorlty  of  her  hus- 
band and  of  the  Judge.  From  beginning  to 
Old  the  affairs  of  Mrs.  Posey  were  admin- 
istered by  her  husband,  and  everything  she 
did  was  on  fats  advice. 

Mrs.  Posey  first  filed  a  general  denial*  and 
Ihen,  some  days  later,  with  leave  of  the 
court,  filed  a  supplemental  and  amended  an- 
swer, in  which  she  set  up  that  as  the  com- 
munity of  acquets  and  gains  existed  between 
her  and  her  husband  at  the  time  of  Bald 
purchase,  and  as  said  pnrchase  vras  not  made 
hy  way  of  Investment  of  her  paraphernal 
funds,  It  was  a  pnrchase  by  and  for  the 
community,  and  ttmt  consequently  the  debt 
created  for  making  the  cash  payment  was  a 
debt  of  the  community,  or,  In  other  word% 


of  her  husband,  for  whldi  she  could  not  bind 
hwsdf. 

To  th*  flUnc  of  this  ft"yi«flefl  aimrar 
plaii^  objected  oa  the  gnnmd  that  It 
dianged  ttu  anbatance  of  the  demand,  and 
dtad  Oode  Prac.  art  419;  Calvert  t.  Tvf 
ataU,  2  La.  207;  Babcock  v.  Bhlriar.  11  I«. 
.74;  Bemla  Dirigh^  8  La.  Ann.  837;  Anv 
no  V.  Foedld[,  28  La.  Ann.  100;  Boagln  y. 
Anderson,  82  La.  Ann.  820. 

There  la  no  doubt  that  fbr  the  raaaoK 
here  stated  audi  a  changing  of  the  lasna 
could  not  be  allowed  to  an  wdloaiy  Utlgaa^ 
but  married  womoi  have  always  occupied  a 
favored  posttlim  In  our  courts  wlien  It  haa 
come  to  realatlng  llabUitar  for  a  debt  alleged 
to  be  not  th^  own,  but  that  of  their  ham- 
band.  It  has  repeatedly  been  held  that  ther 
cannot  estop  themsdvea  from  settinf  up  this 
defense. 

We  agree,  further,  with  the  defendant 
that  the  pnrdiase  In  question  was  not  made 
by  way  at  Investment  of  paraiAemal  fuxuto 
or  by  way  of  adminlatratlon  of  paraphernal 
property,  and  that  it  must  therefore  be  lield 
to  have  been  made  by  and  for  the  ounmnnl- 
ty;  It  having  been  made  during  the  exSmt- 
ence  of  the  conununlty.  Property  pnrdiaaed 
in  the  name  of  the  wife  during  the  exlstenea 
of  the  community  falls  Into  the  community, 
unless  made  by  way  of  Investmoit  of  para- 
phernal funds.  Boullgny  v.  Fortler,  16  Im. 
Ann.  200;  Burns  v.  Thompson,  88  La. 
Ann.  877,  1  South.  818. 

Nor  do  we  think  the  {dalntlff  flrm  rtands 
In  the  position  of  an  innocent  Ihim  perani 
who,  having  loaned  money  to  a  married 
woman  on  the  faith  of  the  anthoxiaatlon  of 
the  JndgOb  without  knowing  what  use  it  Is 
to  be  put  to,  is  protected  by  the  anthoriaa- 
thm  of  the  judge.  We  think  the  plaintiff 
flrm  was  fully  advised  of  the  whole  trans- 
action  from  beginning  to  aid.  In  fact,  th^ 
do  not  pretend  otherwise. 

Mrs.  Posey's  property  cannot  therefore  ba 
made  liable  for  this  debt  But  we  do  not 
see  how  the  property  whic^i  the  mon^  was 
borrowed  to  pay  for  can  escape  liability. 
If  she  was  the  agent  of  the  community  tot 
buying  the  property,  and  for  borrowing  tlM 
money  to  pay  ter  It,  she  must  be  held  to 
have  also  been  the  agrat  of  the  community 
for  mortgaging  the  property  to  secure  the 
loan.  The  l^al  situation  Is  that  throu^ont 
the  matter  the  community  acted  In  h&e  name. 

In  like  manner,  in  the  present  suit.  In  as 
far  as  she  has  sought  to  have  the  mortgaged 
property  released  from  the  mortgage  on  that 
part  of  the  property  btionging  to  the  com- 
munity, she  must  be  held  to  have  been  UV 
Igating  as  the  agent  and  representative  of 
the  oommunlt?.  How  far  it  would  be  pee- 
siUe  for  a  wife  to  stand  In  Jndgmoit  for 
the  commuDlty  in  this  manner  In  the  absenes 
of  the  husband  from  the  suit  is  a  qneetloB 
not  arising  In  the  presmt  case,  since  the  hua> 
band  has  Joined  her  and  aided  her  through 
out  in  the  defense  U  the  present  solL 
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The  JndgmeDt  of  tbe  lower  court  granted 
plalntifTs  demand  In  fall.  It  will  have  to 
be  modified  bo  aa  to  conform  with  the  views 
herelnabore  expressed.  For  doing  this,  we 
set  it  aside,  and  frame  our  own  decree. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  there  be  Judgment  in  favor  of  the 
plaintlff,^tbe  commercial  partnership  of  Kno- 
block  &'Ralnold,  composed  of  Earle  Kno- 
block  and  Emlle  Balnold,  and  against  Mrs. 
Josephine  Gneno,  wife  of  Frank  E.  Posey, 
in  her  eapacity  as  agent  representing  the 
community  of  acquets  and  gains  existing  be- 
tween her  and  her  husband,  Frank  E.  Posey, 
In  the  purchase  from  J.  CyrlUe  Dnpont  and 
Clifford  P.  Smith,  on  the  25th  day  of  Janu- 
ary, 1007,  by  act  before  Edwin  Clarence 
Wurzlow,  clerk  of  court,  of  a  6/64  interest 
in  tbe  Presqu'lle  plantation,  described  In  the 
act  of  mortgage  sued  on  in  the  present  case, 
and  In  her  same  capacity  as  agent  repre- 
senting tbe  same  community  in  consenting 
to  and  executing  the  note  and  act  of  mortgage 
sued  on  In  this  case,  in  the  sum  of  (4,397.28, 
with  8  per  cent,  per  annum  Interest  thereon 
from  June  11,  1008^  until  paid,  and  10  per 
cent  on  the  aggregate  of  said  principal 
amount  and  interest  as  attorney's  fees  and 
costs  of  these  proceedings. 

And  that  In  so  far  as  the  judgment  ap- 
pealed from  condenms  Mrs.  Posey  Individu- 
ally to  pay  said  debt  or  holds  her  s^arate 
property  liable  tor  said  debt  the  same  be 
set  aside  and  annnlled. 

And  it  is  further  ordered,  adjudged,  and 
decreed  that  In  so  far  as  the  judgment  ap- 
pealed from  recognizes  and  enforces  tbe 
mortgage  granted  1^  tbe  said  Mrs.  Posey  on 
the  Presqu'lle  plantation  described  in  said 
Judgment  by  act  before  Frank  Edward  Rain- 
old,  notary  public,  parish  ot  Orleans,  on 
Jnne  11,  1906,  the  same  be  and  la  hereby 
affirmed,  except  that  the  undivided  Interest 
In  said  plantation  upon  which  tbe  said  mort- 
gage Is  thus  recognized  and  ordered  en- 
forced Is  hereby  reduced  to  a  6/64  of  said 
plantation,  and  that  the  said  6/64  Interest 
In  said  plantation  be  seized  and  sold  to  sat- 
isfy the  presoit  judgment. 


(128  liB.) 
No.  18,359. 

STATE  ex  rel.  BEID  v.  LB  BLUE,  Registrar. 
(Supreme  Court  of  Looiiriaaa.   June  SO,  1810.) 

(SvOmhM  H  <ke  Court.) 

1.  ELEOnONS  (I  116*)— DMTEnCTIOW  OP  Bm- 

isTBB— Rights  or  Uioistebed  Votbbs. 
The  leristend  vo^r  is  not  disfranddsed 
because  of  the  destmctlop  by  fixe  of  all  the  xeg- 
iatrar's  records. 

[Ed.  Mote.— For  other  casesy  see  Btectlons, 
Dec.  Dig.  i  H5.«J 

2.  ELKCTiona  (I  115*)— DEaracrcTiOH  or  Bxo- 

Xarm— JllQHTB  OP  RBOIsmED  VOTSBS. 
He  ouy  bare  hla  name  placed  on  the  new 
book  of  the  registrar  by  application  at  any  time 


before  the  48  hours  preceding  the  opening  of 

tbe  polls. 

[Ed.  Note— For  other  cases,  sea  SSeedona, 
Dee.  Dig.  S  115.*] 

3.  Elbotxohs  (S  115*)— I>UTBUcraK>N  or  Rm- 

isra^BiOHTs  or  Rboistbbbd  Votbbs. 
The  voter  who  has  registered,  and  whose 
registration  papers  are  destroyed,  is  not  in  the 
categoiy  of  a  voter  who  has  not  r^stered. 

He  cannot  be  made  to  register  anew,  as  if  he 
had  never  before  been  a  registered  voter. 

The  registrar  b&a  authority  to  protect  bis  of- 
fice from  imposition,  and  at  tbe  same  time  he 
may  permit  re^stered  voters  to  have  their 
names  placed  on  the  new  poll  book. 

[Ed.  Nota— For  other  cases,  see  SflecUons, 
Dec  Dig.  i  lis.*] 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Galcasten;  Winston  Over^ 
ton,  Judges 

Mandamus  by  D.  J.  Reld  against  P.  D.  Le 

Blue,  Registrar  of  Voters.  Judgment  for  re- 
lator, and  respondent  appeals.  Affirmed. 

Joseph  Moore,  Dlst  Atty.,  E.  F.  Gayle, 
and  T.  Arthur  Edwards,  for  appellant  Rob- 
ert R^  Stone  and  David  Rosenthal,  for  appel- 
lee. 

BREAUX,  C.  J.  This  was  an  application 
for  a  writ  of  mandamus,  filed  by  David  J. 
Reld  In  the  district  court,  against  tbe  regis- 
trar of  voters,  for  the  parish  of  Calcasieu, 
to  compel  him  to  place  bis  (plaintiff's)  name 
on  the  registration  book  as  a  qualified 
elector. 

The  registrar  had  refused  to  grant  plain- 
tiff's application  to  carry  his  name  on  the 
roll,  and  this  application  Is  to  compel  him  to 
enter  bis  name  on  that  roll. 

The  plaintiff  is  a  citizen  of  tbe  United 
States  and  a  resident  of  the  parish  of  Cal- 
casieu. 

The  registration  book,  containing  tbe  names 
of  voters,  was  destn^ed  by  flre  on  tbe  28d  of 
April,  1910. 

A  few  days  thereafter  tbe  registrar  gave 
official  notice  in  the  local  papers  to  all  vot- 
era  to  come  forward  and  register  anew. 

This  was  done  in  order  to  afford  an  op- 
portunity to  the  Toters  to  register  their 
names  anew. 

Some  time  after  his  office  had  been  opened, 
he  gave  notice  that  In  30  days  prior  to  a 
special  election  he  would  dose  his  office. 

The  special  election  referred  to  is  to  be 
held  on  the  14th  day  of  July,  1910. 

The  parties  to  thJs  litigation  seek  an  In- 
terpretation of  the  statutes  in  order,  so  far 
as  possible,  to  avoid  all  lll^lltles  and  Ir- 
r^larlttes. 

If  the  majority  of  the  voters  called  n^n 
to  vote  at  tbe  special  election  of  July  14, 
1910,  so  elects,  bonds  are  to  be  Issued,  as 
a  result  of  the  election,  a^egattng  $360,000. 

Other  elections  are  to  be  held,  primary 
and  general,  in  the  near  future. 

It  la  probable  that  other  voters,  who  had 
registered  before  the  Are  before  mentioned. 


•Far  etbir  flssM  as*  SRiM 
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will  also  weA  to  tautdm  their  frandilse 
rights. 

The  district  court  mada  the  mandannu 
peremptory,  and  directed  the  registrar  to  en- 
ter the  name  of  tiie  relator. 

The  registrar  appeals. 

The  llrst  objection  nrged  (In  argument 
only)  by  the  respondent  is  one  r^rdlng 
the  asserted  failure  of  relator  to  make  the 
required  affidavit  and  take  the  requhred  oath. 

Our  answer  to  the  contention  of  respond- 
ent ia  that  he  has  not  alleged  tiieee  asserted 
grounds  In  his  answer.  The  answer  contains 
the  general  averment  that  relator  came  to 
respondent's  office  and  applied  to  place  his 
name  on  the  roll  of  registration,  which  was 
refused. 

Furthermore,  the  case  Is  before  us  on  an 
agreed  statement  of  facts.  No  mention  is 
made  In  this  agreed  statement  of  facts  of 
a  refusal  on  the  part  of  the  relator  to  take 
an  oath  or  to  comply  with  any  direction  of 
the  registrar. 

As  this  objection  Is  raised  only  In  the 
written  argument,  it  has  every  appearance 
of  an  afterthought. 

Belator  must  have  taken  the  first  r^stra- 
tlon  oath  at  the  time  Uiat  he  restored;  i. 
e.,  any  oath  required  at  the  time  that  be 
registered  originally. 

As  to  any  oath  required  of  him  (If  any 
was  required)  when  he  appeared  before  the 
registrar  the  last  time,  the  pleadings  and  the 
facts  are, silent  on  the  subject  It  la  only 
mentioned  In  the  brief. 

There  Is  really  no  Issue  before  us  as  to 
either  the  failure  to  take  an  oath  or  to  sat- 
isfy the  registrar  that  he  had  previously 
registered  at  the  time  that  he  made  his  ap- 
plication to  have  hla  name  placed  on  the 
roll. 

Hespondent  admits  that  relator  registered. 

It  must,  In  consequence,  be  held  that  he 
duly  registered,  in  the  absence  of  any  show- 
ing to  the  contrary. 

The  next  proposition  of  respondent  Is  that 
a  voter  who  falls  to  avail  himself  of  the 
right  to  register  cannot  vote  at  an  election 
held  In  accordance  with  Act  No.  98  of  1908. 

That  is  true. 

It  does  not  apply  to  the  case  at  bar.  Re- 
lator did  not  fall  to  register.  We  have  seen 
that  he  was  duly  registered,  only  the  de- 
stroying flames  burnt  the  written  evidence 
of  registration.  • 

The  n&xt'  proposition  of  respondent  Is  sub- 
stantially to  the  same  effect. 

Bespondent,  In  support  of  this  last  propo- 
sition, urges  that  relator  was  negligent,  In- 
different, and  for  that  reason  he  must  be 
held  to  have  voluntarily  disfranchised  hlm- 
aelf. 

This  proposition  la  not  sustained,  for  the 
right  sought  is  public. 

We  will  further  state.  In  answer,  the  rule 
established  should  apply  to  ail  voters,  with- 
out T^rd  to  laches  or  uegllgrace,  as  there 
cannot  be  d^eea  of  excellence  In  thla  matter 


or  of  indifference.  It  cannot  reaacmably  be 

uM  to  a  voter,  "^our  r^t  to  have  your 
name  placed  on  the  roll  will  be  recognized, 
because  yon  have  been  active  oiough,"  but 
to  another,  leas  acttve,  or  who  may  be  guilty 
of  laches,  "You  cannot  register.** 

That  would  not  do.  All  most  be  treated 
alike-— the  active,  or  the  tame,  the  .halt,  and 
the  blind.  All  have  the  right,  or  none 
have  It. 

If  they  have  It,  it  should  be  recognised, 
after  reasonable  inquiry  In  r^rd  to  the 
right  of  the  voter  to  vote. 

We  may  as  well  state  here  the  office  of 
registrar  is  not  to  be  Imposed  upon,  as  re- 
spondent seems  to  apprdiend  (If  decision 
Should  be  against  him),  by  all  who  may  ap- 
ply to  place  their  names  on  the  r^latratlon 
book,  without  r^ard  to  whether  they  have 
prevlonsly  registered  or  not.  a%at  officer 
should  certainly  be  equal  under  the  law  to  the 
duty  of  protecting  his  office  from  imposltioik 

We  are  decidedly  of  the  opinion  that  re- 
lator has  the  right  to  have  his  name  carried 
on  the  registration  book. 

The  next  contention  of  the  respondent  reg- 
istrar is  that  the  name  of  the  voter  cannot 
under  the  statute  be  placed  upon  the  pre- 
cinct register  or  voting  list  by  the  registrar 
or  voter  within  30  days  of  an  election,  cit- 
ing Act  No.  96  of  1908;,  In  support  of  the 
contention. 

We  will  begin  hy  stating  that  the  condi- 
tion brought  about  by  the  deatmctlon  of  the 
records  is  abnormal. 

Still  a  voter  who  has  previously  regis- 
tered should  not  be  disfranchised,  nor  should 
the  rule  laid  down  tend  to  exclusion  rather 
than  Inclusion  of  the  voters  who  in  good 
faith  seek  to  exercise  their  rights  as  voters, 
although  they  may  be  a  little  tardy  in  their 
application. 

There  is  no  question  of  registration,  as 
we  have  before  stated. 

But,  having  secured  the  right  to  vote,  he 
should  be  permitted  to  retain  the  right. 

Another  ground  of  respondent  Is  that, 
although  the  registration  record  had  been 
totally  destroyed  by  fire,  no  person  ought  to 
be  permitted  to  vote  under  the  statute  on  an 
oath  or  written  affidavit  on  the  day  of  the 
election. 

That  question  Is  not  before  us.  We  have 
naught  to  do  with  acts  on  the  election  day. 

We  have  no  objection  to  state  that  in  our 
opinion  the  contention  that  the  precinct  r^- 
istration,  or  poll  books  for  each  precinct, 
must  be  furnished  within  48  hours  before 
the  time  fixed  for  the  opening  of  the  poll  is 
sufficiently  before  ns  to  Justify  ua  in  ex- 
pressing an  opinion  upon  the  subject. 

We  are  Inclined  to  the  opinion  that  the 
names  of  voters  who  had  previously  register- 
ed cannot  be  placed  on  the  r^lstratlon  books 
within  the  48  hours  preceding  the  opening 
of  the  polls. 

Thla  la  rendered  necessaiy,  in  ordw  that 
the  registrar  may  comply  with  the  statute 
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and  said  the  necessary  books  and  papers 
from  bis  office  to  the  dUTerent  polls  and  pre- 
cincts, or  vhererer  tliey  are  needed  under 
the  law. 

In  contHusIon :  A  Toter  who  has  dnly  reg- 
istered cannot  be  disfranchised  on  the  ground 
that  he  has  not  had  his  name  traced  on  the 
registration  rolls  80  days  before  the  electicm. 

He  Is  not  to  be  treated  and  considered  as 
one  who  had  not  registered  at  all— as  in  this 
Instance  the  relator'  h&d  registered  and  se- 
cured the  right  which  the  statute  provides. 

He  cannot,  under  the  statnte,  have  his 
name  carried  on  the  registration  roll  with- 
in the  48  hours  just  preceding  the  opening 
of  the  polls. 

If  he  complies  with  the  statnte  as  now 
Interpreted,  he  has  all  the  rights  on  the  day 
of  the  election  of  a  voter  who  had  had  his 
name  placed  on  the  registration  rolls  30  days 
before  the  day  preceding  the  Section, 

For  reasons  stated,  the  judgment  appealed 
from  is  afiOzmed. 


(126  La.) 
No.  18,104. 

MERGANTILB  FIRB  &  MARINE  INS.  00. 

CUMBERLAND  TBLEPHOND  & 
TELEGRAPH  CO. 
(Supreme  C!oiirt  of  LouislRna.    May  9,  1910. 

Rehearing  Denied  Jane  28,  1910.) 

V^ryUa&M  hy  fke  Court.) 

FiJEADino  (S  2IS*>— AjcEvmnnT— Nkw  OAvbb 

or  Action. 

An  amended  petition,  setting  forth  that  the 
destractioQ  of  a  ooase  was  doe  to  the  contact 
of  defendant's  wires,  not  properly  insulated, 
with  other  heavily  charged  wires  on  the  out- 
side of  the  bouse,  does  not  state  the  same 
cause  of  action  as  the  original  petition,  which 
charged  that  the  destruction  was  due  to  the  im- 
proper InstallatioD  of  defoi^nfs  wires  and 
apparatus  on  the  liuide  of  the  bouse. 

[Bid.  Note^FDr  other  case%  see  Heading, 
Cent.  Dig.  II  08ft-709;  Dea  Ug-  I  24&*] 

Appeal  from  CItU  District  Court,  Parish 
of  Orleans;  Geo.  H.  Theard,  Judge. 

Action  the  Mercantile  Fire  &  Matlne  In- 
surance Company  against  the  Onmberland 
Tel^ihone  &  Tel^raph  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Affirmed. 

Clegg,  Qulntero  &  Gldiere,  for  appellant 
Denegre  &  Blair  and  Victor  Leovy,  for  ap- 
pellee ' 

BREAUX,  a  J.  Plaintiff  conducts  a  fire 
and  marine  Insurance  company. 

It  Issued  a  policy  of  insurance  to  Louis 
Paysse  against  loss  or  damage  by  fire  In  the 
sum  of  $5,000  on  his  dwelling  house. 

In  November,  1900,  a  fire  occurred,  and 
the  damage  was  $2,249.S0. 

The  loss  was  adjusted,  and  to  the  Insared. 
Paysse,  the  last-stated  amount  was  paid. 

Thereupon  Paysse  assigned  and  conveyed 
to  plaintiff  his  right  of  action  and  all  claims 


and  demands  against  any  person  or  corpora- 
tion liable  in  damages  for  the  amount  on 
account  of  the  n^llgence  charged. 

Plaintiffs  contention,  as  set  up  in  its  peti- 
tion, is  that  the  loss  was  the  result  of  a 
negligent  and  defective  installation  of  the 
telephone  wires,  and  that  defendant's  wires 
and  apparatus  installed  by  it  in  the  dwelling 
house  were  ed  constructed  and  installed  that 
they  could  not  bear  the  voltage  to  which 
they  were  subjected,  and  that  in  consequence 
the  electricity  was  not  safely  conducted 
through  the  dw^ing.  The  sparks  from  the 
electric  current  escaped  and  set  fire  to  the 
hons^  causing  damage  In  the  amount  last 
stated. 

In  the  November  following  the  defendant 
filed  an  exertion  on  a  number  of  grounds — 
among  others,  that  plalntlft  had  failed  to 
allege  with  sufficient  particularity  In  what 
respects  the  Installation  and  ewitchboard 
were  deflclait  or  inefficient,  and,  further,  that 
plaintiff  had  failed  to  all^e  which  appa- 
ratus other  than  the  switchboard  was  de- 
fective. 

Plaintiff  then  filed  a  supplemental  and 
amended  petition,  setting  forth  details  In 
the  matter  of  the  installation  in  the  house. 

To  this  supplemental  petition  an  exception 
was  filed  and  an  answer  aettlng  vp  the  gen- 
ial denial. 

The  suit  remained  in  abeyance.  Nothing 
was  done  with  it  until  November,  1909,  at 
which  time  plaintiff  filed  another  supple- 
mental  and  amended  petition,  in  which  it 
averred  that  the  telephone  installations  and 
apparatus  put  in  the  resldeuce  of  the  Insured 
were  unable  to  bear  pressure  by  reason  of 
their  contact  with  an  adjacent  wire  carry- 
ing a  high  and  Intense  voltage ;  that  In  con- 
sequence the  electricity  escaped  to  the  wood- 
work  of  the  building  insured  and  thereby 
caused  the  fire;  that  the  defective  installa- 
tion was  due  to  the  fault  and  negligence  of 
defendant;  that  defendant's  wire  was  not 
Insulated. 

The  defendant  filed  another  exception,  and 
averred  plaintiff  attempted  to  vary  the  cause 
of  action,  alleging  facta  not  before  alleged; 
that  five  years  had  elapsed  since  the  first 
supplemental  and  amended  petition  had  been 
filed;  end  that  plaintiff  was  seeking  to  In* 
troduce  a  new  cause  of  action. 

This  exception  was  overruled. 

The  trial  was  proceeded  wUh. 

Defective  switch  block  and  contact  of  a 
line  owned  by  another  company,  and  the 
uninsulated  wire: 

As  to  the  defective  switch  block:  An  ex- 
pert electrician  testified  that  when  safety  de- 
vices are  properly  installed  in  the  house,  and 
are  kept  in  good  order,  they  are  absolute- 
ly a  safety  device  against  the  mtering  in- 
to the  building  of  heavy  end  dangerous  cur 
rente. 

There  Is  no  question  but  that  defendant's 
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win  came  In  contact  with  a  -wlie  of  tbe  elec> 
trie  company  carrying  a  heavy  Toltage. 

The  contention  of  plaintiff  that  defendant's 
wire  was  not  properly  Insalated  Is  snstalned. 
if  snstalned  at  all,  by  Inference. 

The  plaintiff  In  the  first  petition  alleged 
that  the  device  was  deficient  and  Inefficient 

In  the  first  sapplemental  petition  the  plain- 
tiff alleged  that  one  of  the  faults  of  the 
telephone  apparatus  was  its  weakness  or  in- 
ability to  bear  the  stress  of  the  electric  car- 
rent  to  wblch  it  was  subjected  by  defendant 
wlthoQt  arcing  or  without  escape  from  the 
wiree  or  boxes  of  the  electric  current 

Defendant's  telephone  current  is  not  over 
SS4  volts..  It  Is  neither  dangerous  to  life  nor 
to  property.  It  requires  do  protection  from 
the  electric  current  which  la  neceasary  to 
its  operation. 

It  IB  absolutely  certain  that  the  low  cur- 
rent of  the  defendant  company  did  not  set 
fire  to  the  building.  This,  we  understand.  Is 
conceded  by  plaintiff. 

The  foregoing  Is  the  only  Issue  presented 
by  plaintiff  In  Its  first  petition  and  In  its 
first  supplemental  petition. 

In  neither  of  these  petitions  does  plaintiff 
allege  that  defendant's  wire  came  In  contact 
with  other  wires,  nor  does  It  chai^  that 
defendant  la  accountable  for  any  negligence 
on  account  of  want  of  Insulation,  or  in  any 
other  respect  outside  of  the  dwelling.  The 
only  fault  set  forth  by  plaintiff  Is  that  the 
Installations  and  apparatus,  put  in  the  house 
by  defendant  company,  were  subjected  by  de- 
fendant to  a  current  of  electricity  whidi 
th^  could  not  and  did  not  safely  dispose 
of  or  endure. 

There  is  no  proof  of  this ;  for  It  la  mani- 
fest that  defendant  could  safely  diqMMe  of  or 
oidure  all  the  electricity  It  used. 

The  gravamen  of  the  complaint  is  that  the 
company  by  its  own  negligence  in  the  nse  of 
Its  own  current  made  itself  liable  in  damages. 

From  this  point  of  view  the  defendant  is 
not  liable.  The  facts  necesaaiy  to  fix  lia- 
bility are  not  disclosed. 

It  Is  well  settled  that  there  must  be  a 
clear  statement  of  the  substance  of  the  re- 
lief sought 

We  do  not  for  an  Instant  question  but  that 
the  telephone  company  must  guard  against 
the  harmful  effects  to  persona  and  pn^)»r^ 
from  the  electricity  which  may  be  conducted 
over  Its  lines  and  to  Ita  Instmmenta. 

In  order  to  render  It  liable,  however,  wbao 
Its  wires  are  overcharged  by  contact  with 
another  wire,  the  fact  necesaaiy  to  admit 
the  proof  must  be  alleged. 

This,  we  have  seen,  has  not  been  done. 

We  would  not  be  Justified  In  enlarging 
the  pleadings  to  enable  plaintiff  to  recover 
for  another  cause  of  action,  particularly  in 
view  of  the  fact  that  the  court  a  ana  ex- 
cluded tiie  testimony. 

Learned  counsel  tot  plaintiff  dtw  Orlffltb ' 


V.  Telegraph  Co.,  72  Vt  441,  48  Atl.  643,  52 
Lb  R.  A.  921. 

We  do  not  consider  that  decision  perti- 
nent, for  the  reason  that  there  was  no  alle- 
gatlffli  made,  as  In  the  case  in  hand,  limiting 
the  action  against  the  tel^hone  company 
and  falling  to  allege  the  true  cause  of  the 
accident 

When  the  pleader  falls  to  plead  the  cause 
of  action,  it  cannot  be  considered. 

There  was  no  evidence  admitted  of  neg- 
ligence as  the  cause  of  the  overcharge  with 
electricity  of  defoidant's  wire.  This,  as  be- 
fore stated,  was  only  alleged  in  the  second 
aupplemental  petltlcm,  filed  some  five  years 
after  the  first  petition  and  flzst  Bopplemental 
petition  had  been  filed. 

Exceptions  were  filed  to  both  of  the  supple- 
mental peUtlons,  and  bills  of  excqptlona  were 
reserved  to  the  admissibility  of  the  teetlincniy 
to  prove  up  either. 

A  plea  of  prescription  of  one  year  was 
filed  against  the  second  supplemental  petition 
on  the  ground  ttiat  it  pleaded  a  new  canae 
of  action. 

No  cause  of  action  had  be«i  previously  al- 
leged. The  grounds  set  forth  in  the  second 
supplemental  petition  were  ^tlrely  new,  sep- 
arate, distinct,  and  different  from  the  first 
ground. 

The  petition  was  subject  to  the  objection 
that  It  contradicted  the  first  petition  and 
alleged  a  new  cause  of  action,  whlc^  was 
prescribed  at  the  time  It  was  filed. 

The  plaintiff  has  cited  several  declaions  u 
sustaining  his  oontuition  that  it  lias  a  cause 
of  action. 

Plaintiff  may  hare  had  such  a  cause,  but 
It  was  not  alleged.  Plaintiff  would,  perhaps, 
have  had  eacb  a  cause,  had  It  not  alleged 
In  effect  that  It  was  defendant's  act  There 
was  an  outside  agency  controlling  the  cur- 
rent, as  alleged  many  years  after  the  suit 
had  been  brought 

Plaintiff  did  not  admit  error.  The  second 
supplonental  petition  sought  to  amplify,  not 
to  correct  the  first  petition,  and  in  seeing 
to  ampli^  it  contradicted  the  flist  and 
alleged  a  new  cause  of  action. 

In  attempting  to  Introduce  this  new  ground 
of  complaint  plaintiff  Is  forced  Into  the  In- 
consistent position  Just  before  stated. 

We  might  go  on  furiber,  and  discuss  thia 
case  at  some  length.  The  facts  on  the  merits, 
to  which  we  have  given  some  attention,  for 
the  reason  that  the  whole  case  was  consid- 
ered by  the  district  court  have  ^t«i  oa  no 
reason  to  conclude  that  the  Jodgment  raftdH>> 
ed  on  the  merits  Is  erroneous. 

The  welfht  of  the  testimony  shows  that 
the  wires  sparkled  and  burned  on  tlie  out- 
side of  the  building. 

It  remaina  as  a  fact  that  the  apparatus  In 
question  waa  on  the  Inside  of  the  building. 
The  apparatus  If  properly  installed  would  not 
oave  prevented  the  fire. 
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The  mgliwerliig  expert,  who  was  plain- 
tiff's witness,  testified  that  outside  fires  conld 
have  DO  cmmectlon  with  Interior  defects. 

The  fact  Is,  also,  that  there  was  some 
laxlt7  In  the  matter  ot  the  Inspection,  It 
■eema 

The  rale  as  laid  down  hjr  the  conywny  was 
good;  bnt  the  local  Inspection  was  not  what 
It  should  have  ben  at  times. 

In  the  Borke  Gase,  60  South.  SBl,  the  dnty 
of  Interior  protection  against  outside  cur- 
rent was  not  presented  la  the  Il^t  it  la 
presented  in  this  case. 

It  was  not  found  tn  the  dted  case  lhat 
interior  fixtures  need  be  safegnarded  against 
trolley  currents. 

For  reasons  stated,  the  Judgment  of  the 
district  court  Is  afflnned. 

raOTOSTT,  J.,  takes  no  por^  not  having 
lieard  the  argumwt 


026  La.) 
No.  ia06T. 

WILL  T.  8A1UEN  BBIOK  it  LUMBER  <XK 
limited. 

(Supreme  Oonrt  of  Lonlilana.    June  6,  1910. 
BebcaxlDv  Denied  June  2S,  1910.) 

(SyUahtu  by  «A«  Court.) 
HaBTEB  and  SEKVANT  (I  278*)— IKJUBIXS  TO 

Sebvant — Defective  maohjnebt. 

Plaintiff  flueR  defendanU  for  damacefl  for 

fersonal  Injuriea  received  bj  the  bunong  or 
reaUng  of  an  endless  belt  operating  a  blow  fan 
in  the  mill  of  the  defendant  company,  on  the 
ground  that  it  was  an  old  belt,  worn  and  rot* 
ten  and  improperly  roliced,  ana  that  the  acci- 
dent waB  caused  entirely  by  the  fault  of  the 
defendants,  or  those  for  whose  acts  it  was  re- 
^nrible.  The  issues  were  tried  before  a  jury, 
wbicK  returned  a  verdict  in  favor  of  the  plain- 
tiff. Debndant  amwals  from  the  judgment 
rendered  in  conformity  to  the  verdict  On 
appeal  the  jndgmeut  is  revened. 

Tlie  l>elt  was  not  old,  worn,  and  rotten,  nor 
Impropeily  spliced.  It  was  a  comparaavely 
new  Kit,  of  good  material,  and  bad  been  in- 
spected the  day  before  the  accident.  Having 
become  s<HnewnBt  stretched,  It  was  taken  dp, 
spliced  by  an  exiKrt  beltman  in  the  employ  of 
a  belt  con^HUiy,  sent  it  to  .do  the  work  of 
lAiortenlog  and  tl^tening  the  belt,  who  had  for 
years  before  done  snch  work  akillnilly  and  suc- 
cesBfally. 

The  court  was  of  opinion  that  the  defendant 
company  had  done  everything  incumbent  on  It 
as  the  employer  at  the  plaintiff;  that  the  ac- 
cident was  unavoidable,  and  arose  from  latent 
defects  of  some  Und,  for  which  It  was  not  re- 
sponsible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  H  9S4-872;  Dec.  Dig.  | 
27&»1 

Appeal  from  Civil  District  Court,  Parish 
of  Orieana;  B.  K.  Skinner,  Judge; 

Action  b7  JaccA  Will  apOnst  the  Salmm 
Brld:  k  Lumber  Company,  Umlted.  Judg- 
ment for  plabitlff.  and  defmdant  appeals. 
Reversed,  and  suit  dismissed. 


P.  K.  Mllner  and  Gustave  Lonle,  fw  ap* 
pliant  Armand  Remain,  for  app^ee. 

NICHOLLS,  J.  The  plaintiff  sues  for  the 
use  and  benefit  of  his  minor  son,  ^Icholaa 
Will.  He  alleged:  That  on  February  22, 
1909,  at  about  7:30  o'clock  a.  m.,  the  said 
minor,  Nicholas  Will,  was  in  the  employ  of 
the  defendant  herein  as  an  assistant  or  aid 
at  the  planer  operated  and  owned  by  the 
defendant  herein  at  their  sawmill  on  Carroll- 
ton  avwine  in  the  city  of  New  Orleans. 
Tliat  Ilia  said  son  was  in  the  actual  perform- 
ance of  the  work  for  which  he  had  been 
employed  at  the  time  of  his  accident;  and 
was  being  paid  at  the  rate  of  $1.16  per  day. 
That,  "n^e  lUs  said  minor  son  was  perform- 
ing his  work  aronnd  and  near  the  planer 
hereinabove  referred  to,  a  cvtaln  leathw 
belt  laed  and  t^wrated  in  the  sawmill,  and 
situated  near  tlie  place  where  petitl<mer's 
son  was  standing  In  order  to  perform  his 
work,  suddoily  brOke  or  spUt  in  such  a  way 
that  (me  of  the  wda  of  the  said  heavy  leath- 
er belt  struck  said  NtehoUs  Will  with  vio- 
lence upon  the  left  arm,  between  the  elbow 
and  the  shoulder,  tlierel^  cm^lng  the  bone 
of  said  arm,  and  subjecting  petitioner's  eon 
to  intaise  mental  and  pliysieal  sufferings, 
and  to  serious  permanent  dlsabfllty. 

That  said  belt  was  old,  worn,  and  rotten, 
and  in^roperly  spliced,  and  that  said  acci- 
dent was  caused  entir^  by  the  fanlt  of  ttie 
defendant  herein,  or  of  those  for  whom  said 
defendant  Is  reqionsiUe,  and  that  petitlonw's 
son  In  no  way  omtribnted  to  said  Injury. 
That  In  ctmsequence  of  said  injury  to  his 
son's  left  arm  said  minor  was  suldected  to 
three  distinct,  serious,  expenslye,  and  pain- 
ful operations  to  said  am,  in  order  to  save 
said  arm.  That  in  conseauence  of  said  oper- 
ations he  had  suffered  and  is  suffering  in- 
tense physieal  agony.  :iliat  his  arm  is  now 
permonoitly  weakened.  That  said  arm,  by 
the  removal  of  several  pieces  of  bune,  haF 
been  shortened  by  about  three  inches,  there- 
by permanently  dliAgoring  said  minor,  and 
that  said  ndaxa  has  been  subjected  to  con- 
siderable expaase  for  the  treatment  of  said 
arm,  and  that  his  earning  capacity  has  bem 
pennanently  reduced. 

Petltionor  Claimed  for  Oie  lnt«ise  mental 
and  physical  suffering  suffered  his  son 
the  sum  of  12,000;  for  the  permanoit  Injury 
to  said  arm,  inclodlng  disfigurement,  incon- 
venience, etc.,  the  sum  of  $5,000;  for  the 
loss  of  his  earning  capacity  the  sum  of 
16,000;  and  for  expense  incident  to  the  treat- 
moit  of  said  arm,  the  exact  amount  of  which 
is  yet  unknown  to  petitioner,  as  said  arm  is 
still  under  treatmoi^  he  claimed  the  further 
sum  of  $500— making  a  total  of  $12,000  here- 
in claimed. 

He  prayed  for  citation  upon  the  defendant 
herein,  and,  after  all  due  delays  and  legal 
proceedings,  for  Judgment  In  his  favor,  foe 
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the  use  and  benefit  of  his  minor  son,  Nlcholae 
Will,  and  against  the  defendant  herein,  in 
the  Mil  turn  of  $12,600,  with  legal  Interest 
from  the  date  tliweof,  and  for  all  costs  of 
suit,  and  1^I>  general,  and  equitable  re- 
lief. He  farther  prayed  for  trial  by  Jnry. 

Dtfoidant  atiswwed,  pleading  first  a  geo- 
eral  daiial.  Farther  answering.  It  denied 
that  the  belt  by  wUCh  plaintiff  was  injured 
was  old,  or  rotten,  or  Improiierly  spliced, 
but  aTerred,  on  the  contrary,  that  the  belt 
had  not  beai  long  in  use,  was  good  and 
Boand  in  every  particalar,  and  the  ends  of 
same  had  be«i  properly  put  together  by  a 
mechanic  skilled  in  his  business. 

Tbtit  the  aeddent  In  this  case  was  pardy 
onaToidable,  and  was  dae  to  no  negligence 
of  respondent,  and  that  plaintiff's  son  neces< 
aarily  assomed  all  of  the  ordinary  risks  of 
the  hazardoaa  occnpatlon  of  work  In  a  saw- 
mill. Respondent  iwayed  that  this  salt  be 
dli>n><wiied,  at  his  costs.  The  case  was  tried 
before  a  Inry,  Mditdi  returned  a  vevdlct  in 
favor  of  the  plaintiff  against  defendant  for 
93,000. 

Defendant  applied  for  a  new  trial,  on  the 
groaiUl  that  It  was  contrary  to  the  law  and 
the  evidence;  tliat 

(iy  The  plaintiff  failed  to  make  out  his 
case;  the  allegation  of  the  petition  bdi« 
that  the  b«lt  was  old  and  worn,  and  impn^ 
erly  si^ced,  and  no  evidence  being  offered  to 
show  that  the  belt  was  ^ther  old  or  worn 
or  Improperly  q)Uced. 

The  xdaintiff  assumed  that,  because 
the  btit  parted  at  ttie  sidldng.  the  splicing 
had  beem  improperly  done. 

This  assumption  or  prima  fiicte  case  was 
met  by  the  defendant  establishing  the  fol- 
lowing facts: 

(1)  That  r^polar  Inspections  were  ma^  of 
the  belts  In  the  mill. 

(2)  That  the  belt  in  qnestion  was  a  new 
btit.  In  use  only  10  months;  whereas  tiie 
Ufe  of  a  belt  is  6  or  10  years. 

(3)  niat  tile  belt  had  stretched,  aa  all  new 
belts  will,  and  needed  taking  19. 

(4)  That  an  ezp^  of  one  of  the  beet 
knovrn  belt  houses  was  enqiloyed  to  do  tlie 
work,  a  man  who  has  had  19  yMrs  of  ez< 
perloice,  and  who  had  never  put  a  b«lt  to- 
gether that  had  not  sta<^ 

(5)  That  the  belt  was  In  flrst-claas  condi- 
tion. Tba.t  be  did  the  work  in  a  flrst-dasa, 
workmanlike  mannw.  In  the  customary  way, 
splicing  the  belt  at  the  mill,  as  is  done  by 
all  sawmill  bouses,  and  used  the  beat  water* 
proof  cemrat  on  the  market 

That  the  foreman  of  the  mill  was  pres* 
ent  during  this  wortc,  and  testified  that  he 
knew  of  no  reason  -wbj  this  belt  parted 
where  it  was  spliced,  and  that  it  was  an 
unavoidable  accident 

(7)  That  the  boy  was  not  employed  in  any 
dangerous  occupation,  and  <mly  a  riiort  time 
each  day  was  in  the  passageway  in  the  yard 
near  this  belt  whldi  was  8  or  10  feet  above 
his  head,  passing  firom  the  second  floor  up  to 


the  fan  or  blower,  niat  he  had  worked 
there  15  months,  and  knew  and  appreciated 
the  danger  of  being  hurt  If  the  belt  bn^ 
and  never  made  any  complaint 

This  motion  was  ovemiled,  and  defendant 
has  appealed. 

Plaintiff  has  answered  the  appeal,  praying 
that  the  judgment  be  amended  up  to  the 
amount  claimed  In  the  petition. 

The  evidence  shows  that  plaintiff's  son 
was  Twy  severely  Injured  while  employed  as 
a  laborer'  at  the  mill  belonging  to  the  de- 
fendant company,  without  any  fault  or  neg- 
ligence on  his  part  The  Injury  was  caoaed 
by  the  bursting  or  breaking  of  an  endless 
elghMnch  leather  belt  ^  which  a  Uow  fan 
on  the  second  floor  of  the  mill  was  operated. 
The  belt  was  made  of  sections  glued  together 
at  every  four  feet  It  waa  made  an  endless 
belt  by  brlngliv  its  two  mids  together  and 
gluing  them  with  what  Is  known,  as  fbelt 
cement" 

It  was  not  old,  wwn,  and  rotten,  as  alli- 
ed in  the  petition,  but  was  a  comparative 
new  belt .  It  was  shown  that  tiie  nsnal  dura- 
tion of  anch  a  belt  was  10  or  20  years;  that 
It  and  all  the  other  belts  in  the  establish- 
ment were  inspected  every  Sunday  morning, 
while  the  mill  was  not  running.  A  regular 
Inspection  of  belts  was  made  on  the  day  be- 
tme  the  accident  occuned.  It  was  noticed 
that  this  particular  belt  had  stretched  and 
needed  to  be  taken  up— shortoied  and  made 
t^ter.  The  ManhatUn  Rubber  Company 
was  accordingly  called  on  to  send  one  of  Its 
opert  beltnten  to  do  the  work.  It  sent  its 
batman,  a  Mr.  niompaon,  to  do  Ok  work. 
He  was  the  workman  who  had  bem  usually 
sent  to  the  defoidant  to  do  wwk  of  that 
duuacter.  He  Inspected  the  belt  shortowd 
It  to  the  extent  he  deemed  necessary,  g^oed 
the  ends  together  wlfli  cement,  placed  the 
ends  ao  glued  under  pressure,  and  left  It  to 
dry  out  some  time  on  Sunday  morning:  ^e 
mill  was  not  started  up  until  the  next  day, 
when  tills  particular  fan  was  then  pnt  again 
Into  usei  About  8  or  9  o'clodc  on  Monday 
the  b«lt  came  apart  with  force  and  atmck 
pUtintUfa  scm,  who  was  working  on  tiie 
ground,  in  tJie.arm,  breaking  and  fractnrlng 
the  bones  between  the  dbow  and  the  shoul* 
der.  What  cause  brought  about  this  burst- 
ing of  the  bdt  was  not  shown.  The  Iveak- 
Ing  of  the  belt  was  nndoabtedly  the  proxlr 
mate  caose  of  the  Injury.  Goonad  for  plain- 
tiff In  his  brief  says:  laiat  the  mere  hap- 
pening of  an  aeddent  does  not  prove  n^U- 
gence  on  the  part  of  anybody,  but  that  the 
nature  of  the  accidrat  and  the  presumption 
it  raises  may  suffice. .  That  where  a  thing  is 
shown  to  be  under  the  management  of  the 
defendant,  or  Ida  surant  snd  the  aoddmt  is 
such  as  In  the  ordinary  coarse  of  things  does 
not  happen,  If  those  who  have  tiie  manage- 
ment use  proper  care.  It  affords  reasonable 
evidence^  in  the  abswee  of  «q»lanatl(»L  hy 
the  defendant,  that  the  accident  arose  fttHn 
want  of  care.  That  In  the  case  of  Snydtt 
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V.  Wbeeling  Blectrlc  Co.,  43  W.  Ya.  661,  28 
S.  B.  733,  3d  U  R.  A.  499,  64  Am.  St  Rep. 
922,  It  was  held  that  the  breaking  of  a  live 
^ectrlc  wire  and  Its  fall  to  the  ground  pre- 
sumes negligence.  He  cites  in  this  position 
38  L.  R.  A.  499.  602;  Abbott's  Trial  Bvl- 
denee,  719-720;  Abbott's  Trial  Brief  (2d  Ed.) 
p.  215;  1  Labatt'8  Master  &  SerTaut,  p.  330- 
337;  1  Bailey  on  Personal  Injuries,  p.  73, 
and  authorities;  Puget  Sound  Iron  Co.  t. 
Lawrence,  8  Wash.  T.  22S,  14  Pac.  869; 
WUllams  T.  Lumber  Co.,  114  La.  806,  38 
South.  667;  Budge  v.  Railroad  Co.,  108  La. 
860,  32  South.  635,  68  L.  R.  A.  333;  Johnson 
V.  Christie  and  Lowe,  117  La.  911,  42  South. 
421.  Counsel  insists  that  defendant  company 
should  not  only  have  made  an  inspection  of 
the  belt  on  Sunday,  but  should  before  using 
the  belt  on  Monday  morning,  have  made  an 
Inspection  of  the  same,  and  tested  its  condi- 
tion. 

That  It  was  the  duty  of  the  company  to 
have  warned  the  boy  of  the  probable  danger 
of  the  belfs  bursting  after  having  been 
spliced  as  it  was,  and  it  did  not  do  so. 

He  says  that  it  is  admitted  that  if  the 
belt  was  cut  too  sliort,  or,  in  other  words, 
made  too  tight,  It  would  break  at  the  weak- 
est point,  and  that  it  Is  significant  that  the 
belt  broke  exactly  at  the  point  where  It  had 
been  spliced  and  weakened  the  day  before. 

He  Buggeats,  also,  that  having  been  made 
too  tight,  the  engine  was  made  to  run  too 
fast  under  the  circumstances;  also  that  the 
belt  should  have  been  takra  down  to  be  re- 
paired, and  not  spliced  while  it  was  still  in 
place  In  the  mill. 

The  defendant  urges:  That,  as  shown  by 
the  evidence,  he  has  done  everything  in  the 
premises  wlilch  it  was  his  duty  to  do.  That 
the  work  of  inspecting  and  repairing  the  belt 
was  done  by  an  employ^  of  the  Manhattan 
Rubber  Oompauy.  That  he  was  an  expert  in 
the  business,  and  had  done  work  faithfully 
and  well,  and  that  the  accident  In  question 
was  unavoidable,  and  arose  from  latent  de- 
fects of  some  kind,  tta  which  It  Is  not  re- 
sponsible. 

We  are  of  the  opinion  that  the  defendant 
performed  all  the  obligations  Incumbent  on 
him  as  an  employer  of  the  plaintiff's  son; 
that  it  was  not,  and  is  not,  chargeable  with 
any  fault  or  negligence  in  connection  with 
the  breaking  or  bursting  of  the  belt,  which 
caused  the  Injury  received  by  him;  Uiat  the 
accident  referred  to  In  plaintiff's  petition 
was  unavoidable,  and  due  to  some  unknown 
canse^  for  whicli  defendant  cannot  be  held 
responsible.  The  verdict  of  the  Jury  and 
the  Judgment  thereon  rendered  are  erroneous 
and  cannot  be  sustained. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  they  are  hereby  set  aside,  annul- 
led, avoided,  and  reversed,  and  plalntltTs  de- 
mand Is  hereby  rejected,  and  his  suit  dis- 
missed, with  costs  in  both  courts. 


(126  La.) 
No.  17,671. 
HANNA  T.  NEW  ORLEANS  RT.  A 
LIGHT  GO. 
(Supreme  Court  of  Louisiana.    June  6,  1910. 
Rehearing  Denied  June  30,  1910.) 

(ByllQhut  &y  Editoriai  Staff.) 

1.  Stbkbt  Rulboadb  a  81*)— Gau  Bequibed 

— Noisis. 

Where  a  street  railroad  company  had  cre- 
ated a  confusion  of  noises  and  car  tracks  at  a 
crossing.  It  was  bound  to  use  extxaordinary 
care  in  handling  Its  cars  there  to  prevent  inju- 
ries to  pedestrians. 

[Ed.  Note^For  other  case&  see  Street  Bail- 
roads.  Gent.  Dig.  K  172, 176;  Dec.  Dig.  |  81.*] 

2.  STEHrr  Railboadb  (f  108*)— iRJUBin  to 
Tbavelebs  —  Kequoeitck  —  Last  GtEAS 

Chance. 

Where  a  street  r^lway  motorman,  ap- 
proaching a  crosring,  had  the  last  clear  chance 
of  stopping  the  car  and  preventing  the  striking 
of  plaintiff,  a  pedestrian,  from  the  rear,  had  he 
been  looking,  but  did  not  see  plaintiff  until  it 
was  too  late  to  prevent  a  collision,  bla  lack  of 
care  was  the  proximata  cause  ai  the  accident 
[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent  Dig.  |  2:i»;  Dec  Dig.  |  108.*] 

S.  DAHAOBS  (t  9&*)—PKRB0nAlj  INJUXIES. 

Plaintiff,  an  old  lady,  was  struck  by  a 
car.  There  was  a  fracture  of  tlie  fourth  rib  and 
of  the  metacarpus  bone  of  the  ri^t  liand,  and 
contusfons  about  the  body  and  llmlis.  The 
shock  affected  her  nervous  system  and  heart, 
and  she  was  confined  to  bed  for  two  or  three 
months,  and  It  was  four  months  Iwfore  she 
could  go  oat,  even  for  a  carriage  ride,  and  the 
fracture  of  the  rib  superinduced  pnenmonia. 
She  had  permanently  lost  the  use  of  one  band, 
and  was  unable  to  go  about  at  the  time  of  tbe 
trial  without  the  use  of  a  stick.  Tbe  actual 
expenses  in  doctor's  fees,  nurses,  drugs,  etc., 
amounted  to  $1,799.69.  Held,  Uiat  she  was 
entitled  to  $3,000  permanent  damages,  in  addi- 
tion to  the  expenses  so  incurred. 

[Ed.  Note.— For  other  cases,-  see  Damages, 
Cent  Dig.  II  236,  236;  Dee.  Dig.  |  8&*i 

Appeal  from  Giril  District  Oonrt,  Parish 
of  OrleanB;  John  St  Paul,  Judge. 

Action  by  Mrs.  Sarah  Hanna  against  New 
Orleans  Balhray  &  Ugbt  Company.  Jodg- 
ment  for  plaintiff^  and  defendant  appeals. 
Increased  and  affirmed. 

Dart,  Eemau  &  Dart,  for  appellant  Qeorge 

J.  Untereiner,  for  appellee. 

PROVOSTY,  J.  Plaintiff,  an  old  hidy,  was 
crossing  the  neutral  ground  on  Canal  street 
going  down  town,  along  the  line  of  the  pro- 
longation of  the  woods  side  sidewalk  of  Camp 
street  out  of  which  street  she  had  come, 
when  she  was  struck  and  knocked  down  by 
one  of  the  Frytania  street  cars  of  the  defend- 
ant company,  which  had  come  out  of  Oamp 
street  behind  her,  following  the  curve  by 
which  the  cars  from  that  street  come  upon 
the  neutral  ground  on  Oanal  street  There 
are  at  that  place  on  this  neutral  ground, 
within  a  space  of  60  feet,  four  straight  tracks 
going  up  and  down  Canal  street,  and  two 
curved  tracks  going  in  and  out  of  Camp 
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street  A  pedestrian,  followliig  the  line  which 
plaintiff  was  following,  crosses,  first,  the 
curved  track  used  by  the  cars  that  go  from 
Canal  into  Camp.  He  steps  from  this  curved 
track  upon  the  first  straight  traclc  Then  5 
feet  9  Inches  further  he  comes  apon  the  next 
curved  track,  or  that  used  by  cars  going  from 
Camp  into  Canal,  which  connects  at  that 
point  with  the  second  straight  track.  Plain- 
tiff says  that  before  venturing  upon  the  tracks 
she  looked  to  see  whether  any  cars  were  so 
near  as  to  prevent  her  crossing,  and  that  she 
saw  none.  She  says  she  looked  "every  way." 
Had  she  looked  behind  her,  over  her  right 
shoulder,  she  would  have  seen  the  car  which 
eventually  struck  her.  This  car  was  at  that 
moment  either  at  a  stop^  on  Camp,  or  was 
moving  out  of  Camp  into  Canal.  Plaintiff 
was  79  years  old,  bnt  active;  and  h^  sight 
and  hearing  were  good.  Her  occupation  ne- 
cessitated her  going  about  in  the  streets  and 
using  the  cars  a  great  deal.  Cars  are  con- 
stantly passing  upon  the  straight  tracks  on 
Canal  street,  and  all  of  them,  more  or  less, 
sounding  their  gongs.  So  great  and  constant 
iB  the  noise  that  about  an  even  number  of 
the  bystanders  did  not  hear  the  car  that  in- 
jured plaintiff  sound  Its  gong.  The  police  of- 
ficer, stationed  at  this  crossing  because  of  Its 
daugeroua  character,  aptly  describes  the  slt- 
oatlon  when  he  says: 

"I  can't  say  whether  be  was  ringing  his  bell 
or  not,  because  there  are  always  sevetal  cars 
around  there,  and  there  were  belli  rina^ng,  and 
there  were  other  cars  on  the  ero88ina>.  l  don't 
know  whldt  one  was  ringing  the  beU,  though." 

iiavlng  created  tbta  ctmfiuion  of  noises 
and  car  tracks  at  this  crossing  it  b^ooved 
Uie  defendant  company  to  be  extraordinarily 
careful  in  the  handling  of  Its  cars  along 
there.  Instead  of  this;  the  teetlmony  satisfies 
us  the  motorman  was  not  even  looking  ahead. 
Two  disinterested  witnesses  bo  testify.  One 
of  them  says: 

**An  outsider  attracted  his  attenUon,  and 
when  he  noticed  he  was  about  to  run  over  the 
lady  he  quickly  applied  the  brakes." 

This  outsider  was  Mr.  Numa  Jordy,  who 
testified  that  in  the  direction  in  which  the 
motorman  was  looking  be  could  not  have 
seen  plaintiff. 

"He  must  bave  been  looking  over  her  head. 
He  made  no  movement,  either  on  the  brake  or 
on  the  power  levej^  that  I  saw,  nnUl  I  made 
the  exclamation.  The  car  could  not  then  have 
been  more  than  three  or  four  feet  from  Mrs. 
Hanna." 

These  two  ^ewltnesses,  both  of  them  in- 
telligent mm,  found  that  the  accident  occur- 
red as  the  result  of  the  inattention  of  the 
motorman;  and  we  discover  nothing  In  tiie 
record  to  disturb  that  ctmcliuioii.  The  mo- 


torman testifies  that  he  saw  the  old  lady,  bnt 
thought  she  would  stop  before  reaching  the 
trade,  and  that  be  did  all  in  his  power  to 
stop  the  car  as  soon  as  he  saw  her  atep  upon 
the  track.  GuUbean,  the  employ^  of  the  de- 
fendant company  stationed  at  this  comer  for 
shifting  the  tracks,  says  that  the  motorman 
was  looking.  This  witness  says  that  be  saw 
that  the  old  lady  was  not  paying  attention  to 
the  car  behind  her,  aud  that  he  whistled  to 
her  to  attract  her  attention.  If  this  man  thns 
realized  the  danger  In  tlm^  as  he  thought,  to 
give  plaintiff  warning,  a  fortiori  should  the 
motorman  have  done  so.  But  the  testimony 
of  this  man  does  not  Impress  ns  favorably. 
We  prefer  to  rest  the  case  upon  the  testi- 
mony of  the  two  witnesses  who  say  positive- 
ly that  the  motorman  was  not  paying  atten- 
tlon. 

So  far  as  contributory  negligence  Is  con- 
cerned, we  are  not  sure  that  the  old  lady  did 
not  stop  and  look,  as  she  says  she  did,  and 
that  the  reason  why  she  was  overtaken  by 
the  car  was  not  that  the  car  came  on  faster 
than  she  thought  it  would,  and  faster  than  It 
should  have  done. 

At  all  events,  she  was  entirely  unconsdons 
of  the  danger,  and  the  motorman  had  a  clear 
chance  of  averting  the  accident  He  was 
coming  behind  her,  and  should  have  taken 
sufilclent  care  not  to  run  upon  her.  His  not 
doing  BO  was  the  proximate  cause  of  the  ac- 
cident 

The  Immediate  injuries  of  plaintiff  were  a 
fracture  of  the  fourth  rib  and  of  the  meta- 
carpus bone  of  the  right  hand,  and  contu- 
sions about  the  body  and  limbs.  Tbe  shock 
affected  her  nervous  system  and  her  heart 
She  was  confined  to  her  bed  from  two  to  three 
montlis,  and  it  was  four  months  before  she 
could  go  out,  even  for  a  carriage  ride.  The 
fracture  of  the  rib  superinduced  pneumonia. 
Her  suffering  were  great  The  permanoit 
Injuries  are  the  loss  of  the  use  of  one  hand, 
and  inability  now  to  go  about  without  the 
use  of  a  stick,  and  her  nervous  syston  more 
or  less  affected.  The  actual  expenses  in  doc- 
tor's fees,  trained  nurses,  drugs,  etc,  amount- 
ed to  fl,799.69. 

The  jury  allowed  plaintiff  $1,000.  We  fix 
the  damages  for  suffering  and  permanent  In- 
juries at  $3,000,  which,  with  the  $1,799.69  of 
actual  expenses,  makes  an  aggregate  of  $4.- 
799.69,  tor  whicii  plaintiff  Is  entltied  to  judg- 
ment. 

It  la  ordered,  adjudged,  and  decreed  ttuit 
the  judgment  appealed  fiom  be  Increased  to 
$4,799.68,  with  6  per  ccDt  pw  annum  interest 
<m  $1,000  thereof  frmn  March  X  1909,  and 
like  Interest  on  the  balance  from  this  date. 
Defendant  to  pay  all  costs. 
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(126  lA.) 
Mol  1S.2T2. 
STATE)  T.  OWBN  et  al. 
(Snpieme  Court  of  Louisiana.  'May  23,  1910.) 

(SyUaiiu  by  iho  Court.) 

Cbimiital  Law  (J  968*)— Trial— Misoonduot 
or  JuBOBS— Time  fob  Objection. 

Defendant  (STlmter  Owen),  indicted  for 
murder,  was  fonna  "guilty  as  charged  without 
capital  puQisbment,"  and  sentenced  for  life  to 
the  state  penitentiary.    Be  moved  in  arrest  of 

iadgment  on  the  Krouod  that  four  jurors  who 
lad  been  examined  on  their  voir  dire,  and  ac- 
cepted by  both  sides,  but  who  had  not  yet  been 
■worn,  were  left  in  charge  of  the  sheriff  by  rea- 
son of  the  adjournment  of  the  conrt  for  the 
night,  and  during  that  time  had  conrersed  with 
outside  parties  beyond  the  bearing  of  the  sheriff. 
That  on  the  next  morning  on  motion  of  the  dia* 
trict  attorney  these  four  persons  were  dis- 
cbarged  as  jurors  by  the  court  for  misconduct, 
but  nevertheless  they  were  again  tendered  as 
jurors  and  served  as  such  upon  the  Jury.  The 
court  overruled  the  motion  and  sentenced  the 
defendant,  and  be  has  appealed.  There  was  no 
arror  in  the  court's  action.  The  parties  named 
were  not  dlscbai^ed  for  misconduct  as  jurors. 
Tlie  court  simply  replaced  the  situation  with 
respect  to  those  parties  as  if  they  had  never 
been  examined  on  their  voir  dire,  nor  been  ac- 
cepted, and  matters  quoad  them  were  started  de 
novo.  Ihfy  werv  again  sworn  on  their  voir 
dire,  examined  as  to  their  fitness  by  twth  sides, 
and  accepted.  If  defendant  had  any  legal  ob- 
jection to  this  proceeding,  be  should  have  urged 
it  at  the  time.  It  was  too  late  after  verdict  to 
xmiaa  tlie  objection. 

[Ed.  Note.— For  other  cases,  see  Orlmloa] 
iMw,  Dee.  Dig.  |  968.*] 

Appeal  from  Seventh  Judicial  District 
Court,  Parish  ol  West  Carroll;  John  R.  Me- 
IntoBb,  Judge. 

Sylvester  Owen  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Eugene  McBain,  Allan  SholarB,  and  Henry 
D.  Briggs,  for  appellants.  Walter  Quion, 
Atty.  Qen.,  and  C.  J.  EUIs,  Dist  Attj.  (B. 
G.  Pleasant,  Clyde  Tnmer,  and  Bobert  V. 
Beeveflt  of  ooDDsel),  for  the  8tat& 

Btatemmt  of  the  C^ue. 

MI0H0LL8,  J.  Alfred  Owen  and  Syl- 
Tester  Owen  were  cbaiged  with  the  murder 
of  Clarence  Gomptra  under  an  Indictment 
fbnnd  against  them  by  the  grand  jury  for  the 
pariah  of  West  Carroll.  On  the  motion  of 
the  district  attorn^,  a  severance  was  grant- 
ed* but  prior  to  this  a  motion  for  a  Change  of 
venue  on  the  part  of  both  dtfendants  Jointly 
had  beoi  filed.  After  the  severance  had 
bem  granted,  the  case  as  to  Sylvester  Owen 
was  set  for  trial.  The  motion  for  a  change 
of  venue  as  to  him  was  partially  tried  and 
abandoned  by  his  counsel.  The  case  was 
then  takoi  up  and  tried  on  Ite  merits  as  to 
SylvestOT  Owen.  The  jury  on  Ibe  trial  of 
the  case  against  E&lvester  Owm  returned  a 
vndlct  against  hlra  of  "Guilty  as  charged 
witbont  capital  ptmldiment"  He  was  sen- 
tenced by  the  conrt  to  be  confined  at  hard 
labw  In  the  state  penitentiary  at  Baton 


Rouge  during  the  remainder  <tf  his  natural 
Ufe.  He  has  appealed.  AppeBant  rdles  up- 
on the  alleged  error  of  the  trial  Judge  In  re- 
fusing to  order  an  arrest  of  Judg:^ ent  i^n 
the  following  grounds  whlcb  he  assigned: 

"State  T.  Sylvester  Owen. 

"Now  comes  Sylvester  Owen,  the  accused  here- 
in, and  with  respect  shows  that  after  four 
jurors  had  been  examined  and  accepted  as 
jurors  on  Kfarch  22,  1910,  and  had  been  placed 
m  care  of  one  not  a  sworn  deputy  sheriff,  after 
the  adjournment  of  court,  ana  had  been  guilty 
of  misconduct  as  jurors,  and  after  the  filing 
of  a  motion  by  the  district  attorney  asking  that 
the  said  jurors  be  discharged,  and  upon  which 
motion,  the  presiding  judge  entered  an  order 
discharging  the  four  jurors,  then  directed  that 
they  be  again  exftmlDed  on  voir  dire,  which  was 
done,  and  three  of  the  four  were  again  accepted 
and  sworn  as  jurors  and  participated  as  such 
in  the  trial  and  verdict— 

"Shows  that  the  action  of  the  court  in  the 
premises  was  error  In  allowing  and  ordering  In- 
competent and  once  discharged  jurors  to  again 
be  presented  for  examination  and  to  tie  accepted 
on  the  Jury.  That  the  facts  and  ailegauons 
herein  set  forth  appear  from  the  face  of  the 
record  in  this  case,  and  especially  from  the 
minutes  of  the  court  and  the  motion  of  the 
district  attorney  which  are  hereto  annexed  and 
made  part  of  mis  motion. 

"Whexefoie  the  accused  prays  and  moves  the 
conrt  to  suspend  and  arrest  judgment  herrin  and 
that  the  verdict  of  the  jury  be  set  aside." 

The  trial  Judge  having  overruled  the  mo- 
tion In  arrest  of  Juc^ent,  accused  reserved 

the  following  bill  of  exceptions:  ' 

"Be  It  remembered  that  during^  the  trial  of 
this  case,  and  while  a  jury  was  beine  impaneled 
for  the  same,  and  on  the  22d  day  of  March,  A. 
t>.  1910,  as  is  fully  shown  by  the  minutes  of 
the  conrt,  a  copy  of  which  Is  hereto  annexed 
and  made  a  part  hereof,  four  jurors  of  the  regu- 
lar ventre,  after  being  sworn  upon  their  voir 
dire,  and  examined  by  the  district  attorney  and 
counsel  for  the  acctised,  were  accepted  as  Jurors 
by  both  the  state  and  defense  and  were  return- 
ed to  the  Jury  box,  but  not  sworn  as  jurors. 
That  thereupon,  the  regular  venire  having  been 
exhausted,  tlie  conrt  ordered  that  talesmen  be 
summoned  and  an  adjournment  of  the  court 
until  the  following  day,  directing  that  th«  four 
accepted  jurors  he  taken  in  chai^  by  tiie  sher- 
iff or  a  deputy  and  secluded. 

"The  said  four  jurors,  who  were  Geo.  Caw- 
thom,  Dave  Crow,  J.  W.  Jackson,  and  J.  R. 
Fleming,  were  placed  In  charge  of  D.  Li  Bar- 
more,  who  was  not  the  sheriff  of  the  parish  nor 
a  sworn  deputy,  and  were  by  said  Barmore 
allowed  to  accompany  him  to  a  cold  drink 
stand  in  the  town  of  Floyd,  remain  there  for 
some  time,  distribute  themselves  promiscuous- 
ly among  quite  a  number  of  parties  who  had 
coi^r^ted  at  said  cold  drink  stand,  and  con- 
verse with  them  without  restraint,  and  oat  of 
the  hearing  of  the  said  Barmore.  That  this 
continued  for  some  time  before  the  said  parties 
were  taken  In  charge  by  a  sworn  officer  as  Is 
fully  shown  by  the  motion  of  the  district  at- 
torney filed  in  court  on  March  23.  1910,  asking 
that  the  said  four  jorora  be  discharged  for 
their  misconduct  and  a  new  panel  ordered,  a 
copy  of  which  Is  annexed  hereto  and  made  a 
part  hereof. 

"The  trial  judge  in  deciding  and  mllng  on 
the  said  motion,  whidi  was  tried  on  the  same 
day,  sustained  the  same  'to  the  extent  of  dis- 
charging said  jurors,  but  ordered  that  they 
(the  four  accepted  Jurors)  be  again  examined 
on  their  voir  mre,  before  examining  any  tales- 
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men,'  aa  \a  ahowa  hj  the  minutes  of  tbe  court 
of  March  23,  1910,  a  copy  of  which  ii  hereto 
annexed  and  made  a  part  of  thit  bill. 

"The  said  foor  jurors  were  brought  into 
court  and^galarly  examined  on  their  voir  dire, 
and  from  tneir  number  Dave  Crow,  J.  W. 
JaclcBon,  and  J.  R.  Fleming  were  accepted  mm 
jurors.  The  accused  edaosted  the  12  penm|^ 
torr  cballeuges  allowed  him  hr  law. 

"The  accused,  through  his  counsel,  objected, 
to  the  order  of  the  Judge  that  the  four  accepted 
Jurors  who  had  been  by  order  of  the  court,  on 
motion  of  the  district  attorney,  dlsdiund  tbr 
their  misconduct,  and  because  of  tbtir  Jiaving 
been  in  cha»e  of  one  who  was  not  a  sworn 
deputy  sheriff  for  the  reason  and  on  the  ground 
that,  having  fjeen  held  disqualified,  and  having 
been  discharged  by  the  court,  for  the  reasons 
shown,  the  said  persona  were  Incompetent  to 
act  as  jurors  in  the  case ;  that  the  action  of  the 
court  in  having  the  said  discharged  jurors 
again  presented  and  examined  on  their  voir 
dire,  without  being  again  sworn,  was  improp- 
er: that  their  incompetency,  flowing  from  their 
misconduct,  attached,  and  remained,  even  after 
the  re-«xaminatIon  and  presentment,  and  was 
not  affected  thereby. 

"Which  objection  was  overruled  by  the  court 
for  the  reason  recited  and  as  shown  by  annexed 
per  curiam.  To  vliicb  .ruling  the  accused  ex- 
cepted and  xeserred  a  bill  of  exceptions  and 
presents  this  bill  of  exceptions  for  signature 
this  March  31,  1910." 

In  the  per  curiam  accompanying  the  bill, 
the  Judge  made  use  of  the  following  lan< 

guage  in  the  statement: 

"The  only  exception  taken  by  Mr.  McBain, 
counsel  for  the  accused,  was  as  to  the  dlschar:^e 
of  the  four  jurors.  Upon  the  trial  of  this 
motion  presented  by  the  district  attorney  ask- 
ing for  the  discbarge  of  the  four  jorora,  the 
court  considered  the  testimony  of  Mr.  B.  J. 
Herring,  chief  deputy  sheriff,  and  the  only  wit- 
ness introduced  upon  the  trial  of  this  motion, 
whose  testimony  was,  in  effect,  that  the  four 

Brors  herein  named  had  been  in  the  custody  of 
r.  D.  B.  Barmoze,  an  nnswom  officer,  for 
a  abort  time  (see  his  testimony),  was  a  snffi- 
dent  irregularity  as  to  authorise  the  court  to 
presume  misconduct  on  the  part  of  said  jorors, 
though  none  had  been  aliown,  and  therefore  said 
motion  was  In  part  sustained. 

"These  four  jaron  were  brought  into  the 
courtroom,  after  the  trial  of  said  motion,  in 
the  custody  of  the  sheriff,  were  resworn  upon 
their  voir  dire,  and  all  accepted,  except  the 
juror  Cawthom,  who  was  excused  on  the  part 
of  the  state. 

"The  court  was  unable  to  see  where  any 
harm  or  injury  could  have  resulted  to  the  ac- 
cused in  these  proceedings. 

"Beference  is  hereto  made  to  the  minute*  of 
the  court  and  the  testimony  taken  upon  ttte 
trial  hereof. 

"Dated  and  signed  thb  Slat  day  of  March, 
A.  D.  1910." 

The  minutes  of  March  22d  show  that,  In 
the  case  of  State  t.  Alfred  and  Sylvester 
Owen,  a  motion  for  a  change  of  venue  was 
filed  by  the  defendants,  and  that  the  district 
attorney  made  a  verbal  motion,  and  that  dur- 
ing the  time  required  to  summon  witnesses, 
on  trial  of  motion  for  a  change  of  venue,  tbe 
case  proceeded  to  the  extent  of  examining  on 
Toir  dire  the  Jurors  summoned  for  the  pres- 
ent week;  the  Jurora  selected  not  to  be  final- 
ly sworn  to  try  the  case  till  the  question  of 
change  of  venue  had  been  tried  and  decided. 
The  attorney  for  defendants  objected  to  that 
course  of  proceedings,  whereupon  tbe  court 


ruled  that.  If  accused  luurties  had  no  oUier 
cause  for  refusing  to  prooeed  wltli  the  trial, 
the  Jurors  preset  dioold  at  once  be  ^am- 
ined  on  Tolr  dire,  but  that  time  would  be  al- 
lowed to  obtain  witnesses  on  the  cbange  of 
vennft;  diat  they  should  be  summoned  to  ap- 
pear luBtanter;  and  that  the  questloii  of 
whether  or  not  a  change  of  y&me  should  be 
granted  would  be  tried  and  decided  before 
defendants  were  regularly  placed  on  trial.  It 
being  announced  tliat  no  attachments  were 
desired  on  the  part  of  either  Qie  state  or  de- 
fendants, it  was  ordwed  that  the  swearlns 
and  «amlnati<m  of  Jurors  oa  voir  dire  pro- 
ceed. The  dtetrlct  attorn^  tbea  filed  a  mo- 
tion for  a  severance,  which  was  tried  and 
sustained.  On  verbal  motion  of  the  district 
attorney,  the  selection  of  Jury  to  try  Syl- 
vester Owen  was  ordered  to  proceed.  Attor- 
ney for  defendants  reserved  a  bill  of  ezc^ 
tlons  to  the  order  of  the  court  ordering  the 
selection  of  Jury  to  proceed  and  to  the  rul- 
ing of  the  court  allowing  a  severance.  Tb» 
court  then  took  a  recess  until  1  o'clock 

Tile  sdectlon  of  Jurors  under  the  ruUner  of 
Hie  court  was  proceeded  with.  The  accuaed 
and  his  attorney  being  present  in  open  court. 
Jurors  from  the  regular  panel  summoned  to 
appear  for  the  present  week  were  then  sworn 
on  voir  dire,  when  came  George  Cawthom, 
Dave  Grow,  3.  W.  Jackson,  and  J.  B.  Flem- 
ing, all  of  whom  were  sworn  on  voir  dire, 
examined  by  counsel  for  state  and  defense, 
and  acc^ted  by  both  parties.  The  regular 
panel  bebtg  then  exhausted,  the  court  ordered 
the  sheriff  to  summon  30  perstms  having  the 
l^al  qualifications  to  act  as  tales  Jurors 
in  case  to  appear  to-morrow  morning  at  9 
o'clock  and  act  as  such,  also  that  In  selecting 
said  tales  Jurors  no  one  be  taken  from  the 
neighborhood  of  the  killing.  The  court  then 
gave  taie  usual  instructinui  to  the  Jurors  al- 
ready examined  and  accepted,  and  to  the 
sheriff. 

Court  adjourned  until  to-morrow  morning 
at  9  o'clock. 

Floyd.  La..  March  23,  19ia 

State  of  Louisiana  v.  Sylvester  Owen. 

The  district  attorney  filed  a  motion  to  have 
the  four  jurors  who  were  selected  on  yeateav 
day  discharged.  This  motion  was  tried  and 
sustained  to  the  utent  of  discbarsins  the 
said  Jurors,  but  It  was  ordered  by  the  court 
that  th^  again  be  examined  on  their  voir 
dire  before  examining  any  talesmen,  but  the 
said  four  Jurora  wore  kept  in  charge  of  the 
deputy  sheriff  out  of  the  courtroom.  Tbtj 
were  then  brought  Into  open  court,  resworn, 
and  r^nil&rly  examined  on  voir  dirs^  and 
from  their  number  the  following  names  wwe 
accepted  viz.:  Dave  Grow,  J.  W.  Ja^eon. 
and  J.  B.  Fleming.  The  ragiular  {tanri  being 
then  exhausted,  and  the  80  tales  JnroiB  or^ 
dered  by  the  court  on  yesterday  being  in  at- 
tmidance,  the  formal  examination  of  these 
was  ordered,  when  came  J.  D.  Murphy,  3.  A. 
CbapmaUf  W.  T.  Lan&  Ben  Oriffln,  W.  T. 
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Smltb,  J.  U.  yineeut,  G.  a  Hedriek.  W.  P. 
TarwatOT,  and  J.  D.  Sbatr,  all  of  wbam,  aft- 
beliic  formallT  cocamined  on  voir  dlre^ 
woe  accepted  Itj  atate  and  defoiu;  The 
court  ttien  called  vpim  attorn^  for  accused 
to  know  If  be  wlahed  to  proceed  to  tiie  tak- 
ing of  teatiinonr  on  motion  fbr  dbange  of 
venue,  and  upon  the  announcement  of  said 
attorney  In  opeo  court  tbat  he  waived  any 
furtbw  proceeding  with  said  motion  as  to 
Sylvester  Owen,  the  said  12  Jorora  were  reg- 
ularly sworn  to  try  the  case,  and  the  taking 
of  testimony  was  continued  tUl  the  hour  of 
adjoomment  With  proper  Idb tractions  from 
the  court,  the  jury  were  placed  In  charge  of 
the  deputy  shwUf,  and  the  court  adjourned 
until  to>niorrow  morning  at  9  o'clmik. 

Floydt  La^  March  24,  19ia 

State  of  Louisiana  v.  ^Ivester  Owen. 

The  accused  was  brought  Into  court,  the 
trial  proceeded  with,  and  the  taking  of  testl- 
mraiy  .inroceeded  with  In  the  hour  of  adjourn- 
ment; the  accused  being  present  during  the 
entire  proceedings.  The  Jury  were  placed  In 
the  custody  of  the  d^ty  shnlff  mder  the 
usual  liharge,  and  the  court  was  adjourned 
till  to-morrow  morning  at  9  o'clodi:. 

Floyd,  La^  March  2S,  1910. 

State  of  l/ouislaaa  v.  Sylvestor  Owen. 

The  trial  of  this  case  was  resumed,  testi- 
mony concluded,  argument  presented  by  coan- 
sel  for  state  and  defense,  after  which  the 
charge  was  delivered  by  the  court,  and  the 
Jury  instructed  to  retire  to  their  room  for  de- 
tlberations.  Having  considered  the  case  for 
some  time  they  came  Into  court  and  returned 
the  following  verdict: 

"We,  the  jury,  find  the  accused  gnilty  as 
'charged'  without  capital  panif^ment." 

At  the  request  of  attorney  for  defendant, 
the  Jury  was  polled,  and  each  one  of  them 
afBrmed  the  said  verdict  The  accused  and 
his  counsel  were  present  In  open  court  dur- 
ing the  whole  of  the  proceedings  above  re- 
lated. Court  was  adjourned  until  to-morrow 
morning  at  9  o'cloclc 

The  motion  of  the  district  attorney  in  re- 
spect to  the  four  Jurors  refwred  to  was  as 
follows: 

"Now  comes  a  J.  Ellis,  district  attorney, 
who  resi>ectfally  represeots  that  he  has  been 
reliahly  informed  that  Immediately  after  the 
adjonrament  of  yoar  honorable  court  on  March 
22.  1910,  p.  m.,  the  four  jurors  examined  on 
voir  dire  and  accepted  by  both  plaintiff  and 
defendant  but  not  sworn  as  jurors  were  placed 
in  diarse  of  D.  I*  Barmore,  who  was  not  a 
sworn  oiapn^  sheriif,  and  were  by  said  Bar- 
more  allowed  to  accomrany  him  to  a  cold  drink 
stand  In  tbe  town  of  Floyd,  remain  there  for 
some  time,  distribute  themselves  promlscaously 
among  quite  a  number  of  parties  who  had  con- 
gregated at  said  cold  drink  stand*  and  omvaxsc 


with  tiiem  widiont  restraint,  and  out  of  tlie 

hearing  ef  the  said  Barmore;  that  this  con- 
tinued for  some  time  before  the  said  four  par- 
ties were  taken  In  diarge  by  a  sworn  officer. 

"Appearer  therefore  sunests  to  your  hMior- 
able  court  QiaX  this  was  mtproper  nandliog  of 
said  jurors '  that  the  presumption  of  miscon- 
duct and  of  Improper  communicatlm  between 
said  jurors  and  other  parties  might  be  assum- 
ed. He  therefore  prays  that  me  said  four 
juroxB  be  now  dlschari^,  and  tiiat  an  entire 
new  panel  be  selected  for  trial  of  this  case; 
all  of  the  rights  of  the  state  and  defendant  to 
challeoges  being  reserved  to  them." 

The  action  of  the  court  on  this  motion  is 
shown  by  the  minutes. 

Opinion. 

We  do  not  regard  the  motitm  of  the  dl»- 
trict  attorney  nor  the  action  of  the  court 
thereon  In  tlie  same  light  as  oounsd  ot  de- 
fendant does.  Having  asoertatned  what  had 
takok  place  with  referouie  to  the  four  Jurors, 
the  district  attorney  was  evidently  afraid  that 
the  defense  might  at  a  later  stage  of  the  trlsl 
take  advantage  of  It  In  some  way,  and  there- 
fore deemed  It  prudent  to  place  that  matter 
outside  of  the  possiblli^  of  harm  to  the  pros- 
ecution. He  mwely  said  in  his  motion  that 
"the  Jurymen  had  been  Imiwoperly  liandled," 
and  tlut  "the  presumption  of  misconduct  uid 
Improper  communication  tntween  said  Jurors 
and  other  parties  mlgtit  be  assumed,"  and 
that  ther^re  be  prayed  that  the  four  Jurors 
be  dlachaxgedt  and  t^t  an  entire  new  panel 
be  selected  for  trial  of  tlie  case;  all  of  the 
righto  of  the  stete  and  defoidant  to  challmg- 
es  to  be  reserved  to  them.  He  did  not  charge 
the  Jurors  with  misconduct.  The  Judge  evi- 
dently did  not  attribute  misconduct  to  the 
four  men.  What  he  did  was  simply  to  re- 
place matters  hin^gpif  as  they  were  before 
the  mea  wen  examined  on  their  voir  dire, 
and  to  let  proceedings  as  to  tlie  Jury  start  de 
novo;  both  sides  having  the  oppmtunlty  af- 
forded them  to  dail  with  the  men  thereafter 
In  the  light  of  what  had  Just  taken  place. 
Neither  tide  nlsed  objections  when  the  four 
men  were  brought  in  and  again  placed  under 
oath  on  their  -voir  dire;  both  sides  exercised 
their  righto  of  questloidng  than;  both  could 
have  refused  to  accept  them  until  they  had 
ascertained  to  their  satisfaction  timnigh  tes- 
timony everything  which  had  occurred  btf ore 
they  were  resworn.  No  objection  was  made 
to  the  men;  they  were  accepted  by  both  sides 
as  good  Jurors.  If  the  d^endante  had  any 
objections  to  make,  then  was  the  time'to  urge 
them  Neither  tide  after  acc^ttng  than  and 
allowing  them  to  serve  on  the  jury  could 
postpone  obJecUons  to  be  raised  after  verdict 

We  are  of  die  oi^ton  that  there  was  no 
error  on  thB  part  of  the  court  in  overruling 
the  motion  In  arrest,  and  that  the  Judgnmt 
is  correct  It  is  therefore  aflbmed. 
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No.  18^ 
STATE)  T.  OWEN  et  «I 
(Supreme  Court  of  Louisiana.    May  23,  1910. 
BebeariDg  Denied  June  20.  I&IO.) 

(ayUahut  by  the  Court.) 

1.  JUBT  (J  83*)— ColtPETSNCT. 

Defendant  (Alfred  Owen)  indicted  for  mur- 
der waa  found  "guilty  of  manslaughter"  and 
sentenced  to  20  years'  imprisonment  in  the  i>en- 
itentiary.    He  has  appealed. 

He  ur^  that  the  trial  court  erred  in  over- 
ruling bis  objection  to  the  competency  of  cer- 
tain persons  to  serve  as  jurors  in  the  case. 

Held,  that  there  was  no  error  in  Hm  ooarfa 
action. 

None  of  the  parties  objected  to  were  con- 
nected by  mamafe  nor  related  "by  blood  to 
either  the  deceased  or  the  aecnsed;  aoae  had 
any  bias  for  or  prejudice  against  either;  none 
knew  of  the  matten  iUTolTCd  In  the  Utisatton 
other  than  by  rumor  and  hearsay.  All  testified 
that  if  selected  as  jurors  their  minds  were  in 
such  .a  condition  that  they  could  go  into  the 
jury  box  and  render  a  fair  and  impartial  ver^ 
diet  according  to  the  law  and  the  evidence,  lay- 
ing aside  any  preconceived  opinifm  on  the  case 
and  disregarding  what  tbey  Had  heard  before; 
that  they  knew  of  no  reason  which  would  pre- 
clude them  from  rendering  such  a  verdict 
Some  of  the  parties  on  their  first  answers  used 
expzeasions  from  which  it  aimeared  tiiat  they 
had  allowed  the  minora  which  they  had  heard 
to  find  a  lodgment  In  their  minds  to  the  extent 
that,  until  tbey  would  receive  testimony  bearing 
on  tlie  facts,  the  impressions  they  had  received 
from  the  rumors  woald  remain;  but  these  an- 
swers were  subsequently  modified. 

lEH.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  I  83.*] 

Z  CoifpXTENOT  or  JtmOBS. 

The  court  was  guided  in  its  course  by  the 
role  announced  in  State  v.  Geone,  8  Rob.  637, 
and  repeated  later  decisions  of  the  Supreme 
Gourt  as  that  properly  to  be  followed  by  judgea 
in  testing  the  competency  of  jurors. 

Appeal  from  Seventh  Judicial  District 
Coart,  Parish  of  West  Carroll ;  John  B.  Mc- 
intosh, Judge. 

Alfred  Owen  was  convicted  of  maaslangh- 
ter  on  a  fdiaige  of  mnider,  and  appeals.  Af- 
firmed. 

Eugene  McBaln,  Allan  Molars,  and  Henry 
D.  BrlggB,  for  appellant.  Walter  Onion,  Atty* 
Gen.,  and  G.  J.  Ellis,  Dlst.  Atty.  (R.  G. 
Pleasant,  Clyde  Turner,  and  Kobt  V.  Reeres, 
of  connflti),  for  the  State. 

Statement  ot  the  Oase; 

NTCHOLLS,  J.  The  defendants  were  Joints 
ly  Indicted  for  the  murder  of  Clarence  Camp' 
ton.  On  motion  of  the  district  attorney  a 
severance  was  granted.  Before  this  a  mo- 
tion tar  a  change  of  venue  on  the  part  of 
both  defendants  Jointly  had  been  made.  Aft- 
er a  severance  had  been  granted,  the  case  as 
to  Sylvester  Owen  was  set  tor  trial.  The 
motion  for  a  Change  of  venue  as  to  him  was 
partially  tried  and  abandoned  by  his  conn- 
seL  The  case  was  tbeik  tal£^  up  for  the  trial 
on  the  merits  as  to  Sylvester  Owen.  On  the 
trial  he  was  found  guilt;  as  charged  without 


capital  punishment,  and  sentenced  by  die 
court  Willi  imprisonment  at  hard  labor  In  tiie 
state  pNiltentiary  for  the  balance  of  hla  nat- 
ural llf&  The  case  was  subaeauenUr  tried 
on  the  merits  as  to  Alfred  Owen,  and  he  was 
found  "guilty  of  mandaughto:"  andsentraced 
by  the  court  to  Imprtoonmeut  at  hard  labor 
In  tbe  state  penitentiary  for  20  years.  He 
has  appealed. 

One  transcrifA  contains  the  proceedings  in 
ttie  cases  of  both  Sylvester  and  Alfred  Owen, 
and  both  cases  were  argued  at  the  same  time. 
Oounsel  waived  consideration  of  many  of  tbe 
bills  of  nc^lon,  .and  it  is  difficult  to  remon- 
ber  on  irtilch  IjlUs  the  appelluit  In  this  par* 
ticolar  case  relies.  Those  involving  the  cot^ 
rectaess  of  the -action  of  the  trial  Judge  in 
oveirullnc  the  objection  of  the  defendant  to 
allowing  various  persons  to  serve  as  Jurors 
In  the  case  on  the  ground  that  they  bad 
formed  ot  expressed  an  t^lnlon  as  to  tbe 
guilt  of  the  accused  are  certainly  relied  on. 
There  are  three  bills  of  exceptiooB  relating 
to  that  action.  Ttney  reftr  to  tlie  Jurors 
Crow,  Ziester  Erskln^  Haley,  S^toon,  and  the 
two  Fowlers  (Transer4>t,  imges  60  to  78). 

Grow,  examined  on  his  voir  dire,  testified 
that  ttiere  waa  a  good  deal  of  talk  at  the 
time  of  tbe  killing  of  Compton.  Nearly  ev- 
ery one  was  talking  about  it  From  wlwt  he 
heard  at  tba  time  he  tiad  formed  an  (pinion 
as  to  tlie  gnUt  or  Innocence  of  the  accused. 
Had  heard  the  matter  discussed  since.  He 
bad  not  dianged  tlie  oi^on  whldi  he  bad 
formed  at  the  time  of  the  killing.  He  had 
expressed  that  opinion  at  tme  time  to  one  or 
two  pwstms.  He  bad  not  expressed  a  very 
po^tlve  oplnlML  It  vras  Just  based  on  what 
he  had  beard.  Those  who  did  express  them- 
selves seemed  to  be  of  one  opinlm.  The 
opinion  whlcb  he  had  e^qtressed  agreed  with 
that  of  the  majority  of  those  who  did  ex- 
iwess  thems^ves.  He  felt  that  the  opinion 
whldt  he  had  e^ressed  was  correct  From 
what  be  had  heard  his  opinion  was  a  fixed 
oneu  It  would  take  different  evidence  to  re- 
move it  He  did  not  know  that  it  would 
take  so  much  evidence;  He  had  Just  heard 
hearsay  and  nothing  further.  Be  did  not 
know  that  what  he  had  heard  were  facts  or 
not.  He  believed  tbey  wwe.  He  vras  a  broth- 
er of  Mr.  Crow  who  had  sored  as  a  Juryman 
on  the  Jury  whldi  Iiad  convicted  Sylvestw 
OwoL  His  broOier  had  not  gone  over  the 
facts  of  the  case  In  his  presence  since  the 
trial  of  Sylvester  Owen.  He  Ured  about 
half  a  mile  ffom  where  his  brottier  lived.  On 
examination  by  tlie  court,  Crow  said  Iw  was 
not  a  relative  vt  the  accused;  that  he  had 
never  discussed  che  case  with  any  of  tbe  wit- 
ncBwea ;  that  tlie  opinion  he  had  formed  was 
from  the  mere  community  gossip ;  that  opin- 
ion would  yield  to  tbe  testimony;  that  he 
had  no  bias  or  prejudice  In  any  way  fOT  or 
against  the  acctised.  Asked  whether,  **tr 
selected  as  a  Juror  to  try  this  case,  he  thon^t 
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that  Ills  mbul  was  In  nrdi  a  condition  Oat 
be  oonld  go  Into  tbe  Jnxr  Im«  and  nnder  a 
fair  and  Impartial  verdict  accordins  to  the 
law  and  erldmce,  totally  dlBregardlng  an^ 
thliv  tbat  he  had  heard  faeret«tf<ntt  about  the 
caaek"hera{iUednhattaedld.''  Aaked  wheth- 
er the  fact  Hut  hia  lnt>ther  was  a  Juror  In 
the  case  against  SylTester  Owoa  wonld  have 
any  weight  or  Effect  whatenr  In  bis  own  con- 
sideration of  the  case,  he  replied  "that  It 
would  notr ;  that  he  knew  of  no  reason  ^lat- 
evw  whldi  wonld  preclnde  him  from  making 
a  fair  and  Impartial  ivim  in  the  casa 

Lester,  ezandned  on  his  voir  dire,  said  that 
he  had  expressed  sometimes  bis  c^nlon  about 
tbe  case  very  posltlTCily.  twcanse  he  had  tAt 
very  positlTe  about  It;  that  he  did  not  {•wtsm 
being  questlonaa)  teA  so  very  positive  about 
tt;  that  he  wonld  have  that  fMUng  If  be 
went  on  the  Jury  unless  the  evidence  was 
right  the  oUier  w^y;  that,  feelli^  as  he  did, 
and  having  npressed  hlmsdf  as  be  did*  be 
believed  that  be  coold  give  tbe  accused  a 
fair  and  Impartial  trial. 

Brsklne  testtfled  on  bis  voir  dire  tbat  be 
bad  expressed  his  <q[dnlon  about  the  case  on 
numerous  occasions  to  dlffoent  persona.  Had 
heard  the  case  discussed  quite  a  number  of 
times  in  the  nel^borhood  where  he  lived, 
persons  who  bad  heard  ot  It  from  rumors. 
He  bad  himself  expressed  his  opinion,  though 
not  frequently.  He  could  1^  that  oitfnlon 
aside  and  decide  the  case  according  to  Uie 
law  and  the  evidence  if  taken  as  a  Juror.  He 
had  no  bias  nor  prejudice  whatever  against 
accused ;  was  not  r^ted  to  blm  by  Mood  or 
marriage.  His  opinion  would  yield  readily 
to  testimony.  It  was  not  at  all  a  flxed  opin- 
ion. It  was  an  opinion  flxed  so  far.  It  was 
not  a  serious  opinion.  He  attached  no  Im- 
portance to  it  He  had  no  right  to  know  that 
tals  opinion  was  correct  He  expressed  It 
only  from  wbat  be  had  heard. 

Aaked  hs  the  court  whether  *nie  knew  tbe 
condition  ttf  bis  mind  and  feeling  in  this 
case,  and  whether  if  accepted  as  a  juror  be 
could  try  tbe  case  absolutely  and  exduelve- 
I7  upon  tbe  testimony  produced  upon  tbe  tri- 
al and  according  to  tbe  law,  glvm  to  him  by 
the  court,**  be  replied  ''that  he  could." 

Haley  on  his  voir  dire  testified:  That  he 
bad  heard  <rf  the  killing  trough  rumors. 
That  be  was  not  acquainted  with  tbe  deceaaed 
and  bad  aeen  tbe  accused  Uiat  moridng  tat 
tbe  first  time.  Be  was  not  connected 
marriage  nor  related  to  tither  of  them.  He 
had  no  bias  nor  K^ndlce  wUdi  wonld  In- 
fluence him.  He  had  formed  an  oiUnion,  but 
did  not  know  whether  he  had  expreaaed  It 
or  not  That  he  could  try  the  case  as  a 
Jnror  as  ^Irly  and  Impartially  as  if  he  had 
never  beard  ol^  It  Had  heard  no  one  discuss 
the  matter  by  any  one  claiming  to  know  the 
facts  of  the'can  Had  read  the  account  of 
the  killing  glvui  in  Oie  "Plonem  Bnterprlsfr" 
There  was  not  any  more  In  that  paper  than 
he  had  heard  before^  Had  not  heard  discus* 
slon  about  tbe  case  many  times.  Tbe  r^rta 


which  he  beard  and  read  did  not  make  any 
setloua  impression  upon  blm.  He  bad  ex- 
pressed an  optaSon  two  or  three  times.  Did 
not  know  ^ethw  be  bad  expressed  himself 
seriously  or  lightly  at  the  time,  but  be  ex- 
pressed his  opinion.  He  merely  stated  what 
be  tbou^t  Notbliv  had  occurred  since  ha 
bad  expressed  the  v^piialon  to  change  his  <qptn- 
lon,  nor  bad  be  beard  anytiiing  to  do  so.  Be 
had  heard  voy. little  about  it  since.  He 
did  not  know  whether  the  opinion  was  right 
or  wnri^  because  be  knew  nothing  about  It 
beytmd  wbat  be  liad  beard.  He  tbou^t  it 
was  rlgbt  (be  siq}posed)  at  the  tlm&  That 
oplnicm  would  have  no  wedgbt  whatever  with 
hlffl  nor  any  ^ect  nor  Influence  upon  him  in 
ctBistderlng  the  testimony  and  arriving  at  a 
verdict 

L.  P.  Fowler  tosUfled  on  bis  roir  dire: 
^niat  be  was  not  acquainted  with  the  de- 
ceased. Tbat  ha  had  only  met  the  accused  a 
few  times.  Tbat  he  was  not  connected  by 
marrtage  nor  related  by  blood  to  eltb«r. 
Tbat  be  bad  no  Uas  nor  prejudice  In  the 
matter.  That  he  was  {o^qiared  to  sit  In  the 
jury  box  and  try  tbe  case  fairly  and  Impar- 
tially on  tbe  testimony  wfalcb  idlgbt  be  in- 
troduced at  the  trial  and  without  rtference 
to  anytiiing  he  may  have  heard.  Had  not 
formed  nor  expressed  an  oplid(m  about  the 
guilt  or  Innocence  of  tbe  accused.  He  bad 
heard  nothing  except  by  hearsay  and  did  not 
know  who  tbe  witnesses  were.  Be  had 
formed  an  oi^<m  fnan  hearsay;  a  good 
many  persona  Iiad  discussed  It  Supposed 
that  bis  own  oiHnltm  was  that  of  the  ma- 
jority's expression  of  o^lon,  as  It  was  based 
on  the  same  evidence— beanay.  His  own 
opinion  was  formed  from  bis  confidence  in  tbe 
reports  he  had  heard.  He  btfleved  the  re- 
peats he  bad  heard.  He  had  no  right  to  dis- 
believe until  he  was  convinced  by  evidence. 
Evidence  would  convince  blm.  It  would  re- 
quire evidenoB  to  ctmvince  him.  The  opinion 
wblcfa  be  said  would  require  evidence  to  con- 
vince him  be  was  wrong  wonld  have  no  weight 
with  him  in  arriving  at  a  verdict  AAed 
whether  he  would  the  more  readily  accept  and 
believe  evidence  that  agreed  with  tbat  opinion 
and  the  informatlcm  on  which  the  opinion 
was  based  than  evidence  tbat  did  not  agree 
with  tbe  opinion  and  r^Knts,  hti  replied  that 
he  did  not  think  he  would  if  be  were  a  jury- 
man. Hie  opinion  whicb  he  had  formed  was 
not  sudi  an  opinion  as  would  w^h  with  blm 
or  aifect  him  upon  tbe  trial  ttf  tbe  cassi  Tbat 
be  would  go  accwding  to  the  evldoicew  That 
nothing  he  bad  beard  would  affect  blm  what> 
ever.  That  be  knew  of  no  cause  why  he 
would  not  make  a  fair  and  Impartial  juror 
upon  tbe  trial  of  this  cas& 

Settoon  on  his  voir  dire  testiffled:  That 
be  bad  not  heard  any  of  the  witnesses  relate 
tbe  facts  bearing  on  Ihe  caae.  He  bad  heard 
the  caae  discussed  by  outside  parties.  Ue 
bad  not  formed  an  oi^^on  as  to  the  guUt  or 
innocence  of  the  accoaed  parties  from  what 
the  people  said.   He  was  not  connected  by 
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nurrlagtt  nor  related  to  the  aecosed  parties. 
Was  not  acqaalnted  with  tlte  deceased.  Had 
met  the  accused  a  few  tixata.  Had  no  bias 
for  nor  prejudice  acalnst  blm  which  would 
influence  him  If  lie  were  taken  as  a  Juror. 
He  did  not  know  any  reason  why  he  could 
not  sive  this  juurty  a  fair  and  impartial  trlaL 

On  eroBS-examlnatlon,  being  asked  wheth- 
er he  had  not  told  Mr.  EUls  (the  district 
attorney),  before  the  stenographer  began  to 
take  down  hla  answers,  he  said  Uiat  he  had 
formed  an  opinion,  but  had  not  e^reesed  It, 
he  rolled  that  he  had  formed  an  opinion 
all  right,  but  had  not  told  any  one  what  It 
was;  that  he  bad  formed  that  opinion  when 
he  first  heard  of  the  case;  that  it  would 
require  evidence  to  change  that  f^lnlon. 
Asked  whether  he  would  not  be  more  apt 
to  believe  testimony  that  agreed  with  his 
opinion  than  testimony  that  did  not,  he  re- 
plied that  If  It  agreed  with  what  he  thougbt 
lie  could  not  help  but  b^eve  It 

On  redirect  examination  by  the  state,  he 
was  asked,  "If  the  testimony  did  not  agree 
with  the  opinion  he  then  had,  would  he  de- 
cide the  case  according  to  what  he  thought 
about  It  or  according  to  the  testhnony?"  To 
this  question,  be  answered  that  he  would 
decide  by  the  tesUmwy  In  the  court  as  the 
testimony  that  he  knew  was  just  everybody 
talking  about  it 

He  was  then  questioned  by  flie  court  and 
asked,  *M>ld  he  think  that  he  could  go  Into 
the  jury  box.  and  try  the  case  ezcluriTely 
upon  the  evidence  Introduced  upon  the  tri- 
al?" To  this  question  be  answered,  "he 
thought  80.** 

He  was  then  asked,  "Would  what  yon 
bave  heard  have  any  weight  or  effect  what- 
ever with  you  upon  the  trial  of  this  case?"* 
He  r^led  tbat  be  did  not  know  that  It 
would.  He  was  tben  ftsked,  "Do  you  know 
of  any  reason  why  yon  could  not  give  the 
accused  par^  a  fair  and  Impartial  trial?" 
His  reply  was  that  "he  did  not" 
-  C3umbllss  t»tlfled  on  bis  voir  dire:  Tbat 
he  had  not  heard  any  of  the  witnesses  re- 
late the  facts  of  the  case.  Hiat  be  knew 
nothing  of  the  case  except  through  hearsay. 
That  he  was  not  acquainted  with  either  cf 
tbo  parties  ^nd  bad  no  bias  or  prejudice 
which  might  influence  him  in  trying  the 
case.  That  be  had  formed  an  c^lnlon  as  to 
the  guilt  or  innocence  of  the  parties.  Ash- 
ed whetber  "tbat  opinion  was  of  a  fixed  na- 
ture, so  that  it  ml|^t  weigh  with  you  on 
tiie  trial  of  tbis  case,  or  could  you  disre- 
gard it  and  try  the  case  entirely  upon  the 
testimony  introduced  here?"  he  answered 
that  be  beHeved  he  could  disregard  It  "and 
try  it  entlrdy  iqpon  the  testimony."  On 
cross-examination  the  defmdants'  coun- 
sel, be  said  tbat  the  opinion  which  he  had 
formed  would  have  no  weight  with  him  In 
dedding  tbe  case;  that  he  thought  if  takea 
as  a  Juror  that  he  could  listen  to  the  testi- 
mony and  reach  a  conclusion  Just  the  same 
as  if  he  bad  never  beard  of  the  case.  Ask- 


ed whether  "he  would  tbe  more  readily  be- 
lieve testimony  that  agreed  witb  hla  opinion 
and  the  Information  on  which  bis  iqpinion 
was  based,  or  teetlmtmy  that  did  not  agree 
with  what  he  thought  or  what  be  bad 
beard,"  he  answered,  "W^,  If  tbm  was  a 
good  deal  of  conflicting  testimony  on  either 
side,  I  think  I  would  believe  tbe  testimony 
that  agreed  with  my  opinion." 

Counsel  of  defendant  stating,  "Tbe  case 
you  state  Is  apt  to  happoi,"  asked  bim,  "In 
that  event  your  opinion  would  have  some 
weight  with  you  In  arriving  at  a  TWdlct, 
would  it  not?'  To  this  he  replied,  "I  do  not 
know  that  It  would."  On  re^anUnatlon  by 
the  Btate,  he  was  asked,  "If  the  testimony 
was  dlffereDt  from  the  reports  which  you 
have  already  heard,  would  yon  try  tbe  case 
on  your  testimony  or  on  the  reports?"  To 
this  he  answered:  "I  would  try  the  case  en- 
tirely upon  the  testimony."  When  asked 
by  the  court,  "Is  your  mind  In  such  a  state 
that  you  can  exclude  any  testimony  or  any- 
thing yon  have  heard  abont  the  case  and  try 
It  exclnaively  upon  the  testimony  that  yon 
hear  upon  the  trial  of  tbe  case?"  To  wtUcta 
he  answered,  "I  can."  He  was  tboi  toM  by 
the  Judge: 

"It  Is  the  law  that  all  Jurors  most  try  a  case 
solely  and  alone  upon  the  testimony  introduced, 
and  In  their  deliberationB  their  nunds  must  be 
In  audi  a  condition  about  tbe  case  as  to  be  able 
to  diaregard  anytbln;  that  they  have  previously 
heard. 

"If  the  court  should  chane  yon  to  that  effect, 
do  von  think,  -anAvt  such  fnstmctions,  you  can 
make  a  fair  and  imiurtial  Juror  In  this  esse.** 

To  this  question  he  answered,  "I  think  I 

can." 

Opinion. 

J.  0.  FowIer*s  answers  on  his  -voir  dire 
were  such  as  to  clearly  entitle  blm  to  serve 
as  a  Juror. 

In  the  per  curiam  to  the  bills  of  exception, 
tbe  Judge  said  yon  cannot  well  Judge  the 
quallficattou  of  a  Juror  by  culling  out  n 
few  of  bis  answers.  The  examination  in 
chief  by  the  state  was  not  transcribed,  but 
all  of  the  Juror's  testimony  thoroughly  sat- 
isfied the  court  that  be  was  a  competent  And 
qnallfled  Juror. 

Tbe  trial  Judge,  In  passing  upon  tbe  qual- 
ification of  the  four  Jurors  as  proper  per- 
sons to  serve  as  Jurors  upon  tbe  trial  of  tbe 
appellant;  was  guided  and  controlled  by  tbe 
decisions  this  court  for  many  yean  de- 
claring the  test  to  be  applied  In  dealing  witb 
that  question. 

None  of  tbe  four  were  connected  by  mac^ 
rlage  or  related  by  blood  wtOi  tilbtx  the 
accused  or  tbe  deceased;  none  bad  Mas  or 
prejudice  influencing  them;  none  knew  of 
the  matters  Involved  fnrtb«  than  by  rumax 
and  tKarsay;  all  testified  that,  if  sdected  as 
Jurors,  their  mind  was  in  such  a  condition 
tbat  they  could  go  Into  the  Jury  box  and 
render  a  fair  and  impartial  verdict  according 
to  tbe  law  and  the  evidence,  laying  asld^ 
any  preconceived  opinion  on  the  case,  and 
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disregarding  what  they  bad  beard  before; 
tbat  they  knew  of  no  reason  which  would 
prec^Dde  them  from  mdoiliig  such  a  verdict 
It  iB  true  tbat  soma  of  these  partlei  bad  In 
the  flnt  annras  gtran  by  them  nied  ex- 
preaslons  from  which  it  appeared  that  they 
had  allowed  the  rumors  which  they  had 
heard  to  gain  lodgment  In  thrir  minds  to 
the  extoit  that,  tmtn  they  could  recelre  tes* 
tlmony  bearing  <m  tiu  facta,  the  impresahma 
that  <th«r  bad  recelTed  from  the  romon 
would  remain. 

Theoretically  the  minds  of  persons  tender- 
ed as  jurors  should  be  absolutely  free  from 
even  Impressions  In  regard  to  Ibe  case  about 
to  be  submitted  for  dedsUm.  Refeiring  to 
that  matter  this  court  said,  In  State  r. 
George,  8  Rob.  6S7: 

"Howerer  desirable  it  may  be  to  iwocore  Jaron 
whose  minds  are  prepared  to  receive  their  im- 
prenaioDs  alone  from  the  testimony  sabmltted  to 
them,  yet  the  experience  of  almost  every  term 
of  a  district  court  held  in  the  country  parishes 
teadies  that  this  ts  often  lmi>racticab!e.  The 
ends  of  justice  require  that  suidi  offenders  should 
be  brought  to  punishment,  and  they  will  not  be 
permitted  to  shield  themselves  from  the  con- 
sequences of  their  crime  by  perpetrating  crimes 
of  such  heinoosness  as  to  excite  universal  in- 
quiry, which  inquiry  leads  to  the  formation  of 
an  opinion;  vet  such  would  be  the  result  if 
Jurors  could  be  rejected  merely  because  from 
vacue  and  floating  rumors  they  had  formed  some 
indefinite  opini<Mi  which  upon  Inquiry  often 
proves  to  be  merely  hypothetical.  To  disqualify 
the  juror,  the  opinion  should  have  been  deliber- 
ately formed,  as  Is  commonly  the  case  where  be 
has  heard  the  evidence  ttefore  the  exBrnioIng  jus- 
tice or  upon  a  former  trial  of  the  same  case, 
or  has  heard  the  statements  of  the  principal 
witnesses.  These  become  proper  Subjects  of  in- 
quiry when  the  juror  is  presented  to  th.«  prison- 
er. Much  must  uecessanly  be  left  to  the  judg- 
ment of  the  trial  judge  in  ascertaining  whether 
the  mind  of  the  juror  be  open  to  receive  impres- 
sions from  the  evldoice,  or  whether  his  opulon 
has  been  ao  deliberately  formed  as  to  resist 
those  impressions," 

On  the  trial  of  Aaron  Burr,  when  the 
same  question  aros^  Chief  Justice  Blarshall 
■aid: 

"Were  It  poasiUe  to  obtain  a  jury,  without 
any  preposs^idons  whatever  respectiiv  the  guilt 
or  innocence  of  the  accused,  it  would  be  ex- 
tremely desirable  to  obtain  such  a  Jury;  but 
this  is  perhaps  imrpossible,  and  therefore,  will 
not  be  required.  The  opinion  which  has  been 
avowed  by  the  court  Is  tiiat  light  impresaioos 
which  may  be  fairly  supposed  to  yield  to  the 
testimony  that  may  be  oflfered,  which  may  leave 
the  mind  oi>en  to  a  fair  consideration  of  that 
testimony,  constitute  no  suffideut  objection  to 
a  juror ;  but  that  those  strong  and  deep  Im- 
pressions, which  will  close  the  mind  against 
the  testimony  that  may  be  offered  in  opposition 
to  them,  which  will  combat  tbat  testimony  and 
resist  its  force,  do  constitute  a  sufficient  objec- 
tion to  him  Those  who  try  the  Impartiality  of 
a  iaror  ought  to  test  him  this  nue."  Burr's 
Trial,  p.  -06,  26  Fed.  Cas.  ttO. 

The  trial  Judge,  after  the  consideration 
of  the  examlnatlm  of  the  parties  as  a  whole, 
came  to  the  conclusion,  under  the  rule  an- 
nounced for  Qie  guidance  of  judges  In  the 
8  Bob.  Case,  and  In  repeated  decisions  since 
that  time,  that  those  parties  should  not  be 
r«jected  as  jurors.  They  were  ultimately  ac- 


cepted 17  ttu  accused,  and  tha  case  went 
to  trial.  That  trial  resulted  in  Oie  convic- 
tion of  am>ellant  for  manslaugbter.  He  ajf- 
piled  for  a  nev  trial  on  the  ground  Uiat 
verdict  was  contrary  to  the  law  and  the  evi- 
dence.  The  district  judge  held  that  this  was 
not  the  case. '  He  had  full  knowledge  at  all 
tb»  testimony  given  In  the  case  and  the  ben- 
efit of  his  knowledge  of  Ote  condition  of 
mind  of  the  Jurors  as  exhibited  on  their  voir 
dire,  and  neverthdesa  he  reached  the  con- 
elusion  tbat  then  was  no  Judicial  ground 
for  Interferencfc  We  are,  in  the  face  of  tbat 
condition  of  things,  asked  to  reverse  the 
verdict  and  set  adde  the  Judgment  on  the 
ground  that  he  was  not  tried  by  a  fair  and 
impartial  Jury.  This  we  would  not  be  Jus^ 
tlfled  in  doing, 

Wft  do  not  think  Uiat,  the  accused  waa 
pr^udlced  by  the  refusal  of  the  court  to 
grant  a  change  of  venue.  Then  was,  of 
course,  ctmsidwable  feeling  In  flie  parish  at 
the  time  of  the  homicide;  but  there  was  no 
diflBculty  in  obtaining  a  fair  and  Impartial 
jury.  State  v.  George  8  Bob.  S37.  We  do 
not  think  that  appellant  was  prejudiced  by 
the  refusal.  Defoidant  In  his  motion  for 
a  new  trial  did  not  refer  to  it  as  a  ground 
of  complaint,  and  the  verdict  rendered  of 
manslaughter  against  the  appellant  under 
an  indictment  for  murder  does  not  indicate 
the  existence  of  any  strong  feeling  against 
him. 

The  flftli  bill  of  exceptions  recites  that 
after  the  state  bad  offered  an  Its  evidence  in 
chief,  and  after  the  accused  In  presenting  his 
defmse  had  offered  three  witnesses,  John 
Maddox,  John  Horseworth,  and  Urs.  Ifogulre^ 
to  prove  dying  declarations  made  by  the  de- 
ceased on  two  s^arate  occasions,  which  tes- 
timony was  received  and  heard  by  the  Jury, 
and  after  the  accused  had  dosed  his  defense, 
the  state  in  rebuttal  caused  Bob  Onlw,  H. 
Ia  Lawton,  and  B.  H.  Atkins  to  be  swwn  for 
the  purpose  of  testifying  that  the  deceased 
had  subsequently  to  the  tragedy,  and  prior 
to  his  death,  made  dying  declarations  ccm- 
tradictory  of  and  inconsistent  with  the  dec- 
larations testified  to  the  three  witnesses 
for  the  accused,  to  which  testimony  ofFered 
by  the  state  tiie  accused  excepted  for  the 
reason  that  the  same  was  irrelevant,  .imma- 
terial, and  not  in  rebuttal,  and  for  the  fur- 
ther reason  that  the  state  should  have  of- 
fered the  said  testtanony  in  chief,  which 
objections  were  overruled  by  tiie  court  for 
the  reason  that  ttie  said  testimony  was  in 
rebuttal  and  tended  to  impeach  the  testi- 
mony of  the  three  witnesses  for  tbe  accused. 
To  this  Mil  the  Judge  made  the  following  per 
curiam: 

The  reason  of  the  court  in  overruling  de- 
fendants' objection  is  not  correctly  stated. 
The  dying  declaration  as  given  by  Lawton 
and  oQxm  was  not  tendered  to  impeach 
"other  witnesses,'*  but  tended  to  contradict 
the  version  Of  the  dead  man's  declaration  as 
related  by  Maddox  and  others,  and  for  tbat 
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reason  wu  tn  rebnttal  In  the  showing  made 

by  them  tn  tbelr  testimonr.  The  woiA  "Im- 
peach," In  the  aoiBe  oaed  here,  Is  technical 
and  mIsIeacUng,  because  .there  was  no  at- 
tonpt  to  Impracb  with,  dedaratlona  made 
by  Lawton  and  others,  exc^t  la  so  far  as 
th^  rendered  It  Improbable  that  Madd<a 
was  correctly  relating  what  the  dead  man 
had  actually  Intended  to  say. 

The  defense  wttnesses  testifled  that  on  a 
Gotaln  ereniuir  Gnnpton,  the  deceased,  stat- 
ed  that  he  (Oompton)  made  the  first  and  last 
shot  The  state  then  f^ered  to  Introduce  wtt- 
nessee  to  show  that  Compton  on  the  same 
erenlng  stated  that  Owens  made  theflnt.two 
shots.  The  court  considered  this  strictly  re- 
buttal testimony  and  not  the  line  of  testi- 
mony the  state  should  have  brought  out  In 
making  Its  case  Iji  chief  under  the  line  of 
testimony  Oat  was  Introduced  upon  the  trl- 
aL  There  were  seven  witnesses  present  at 
the  scene  of  the  homli^de  and  who  testifled 
In  this  case.  Gompton's  statements  were  first 
brought  out  by  the  defeaise  and  then  rebut- 
ted by  the  state. 

We  find  no  error  In  ttie  ruling  of  the  trial 
Judge  In  the  matter  covered  by  the  blU  of 
exceptions. 

On  the  whtfle  case,  we  find  no  legal  ground 
Cor  reversaL  The  judgment  appealed  from 
Is  therefore  aflSrmed. 


(126  lA.) 
Ko.  18,818. 
STATE  T.  STBUiT. 
(Supreme  Court  of  Loai^ana.   June  20,  1910.) 

(Bvllabut  hy  EditoHdl  Staff.) 

1,  Criminal  Law  (J  1158*)— Appeal— Betikw 
— Scope — Questions  or  Fact, 

Tbe  Supreme  Court,  being  limited  In  its 
Jarbdiction  of  a  criminal  appeal  to  Qnestions 
of  law,  cannot  reriew  a  question  of  fact. 

[Bd.  Note.— For  other  cases,  sec  Criminal 
lAW,  Cent.  Dig.  |  8074;  Dec.  Dig.  |  USa*} 

2.  Cbiuinal  Law  (i  154*)  — Liuitations— 

POWBB  TO  DiEECT  PUBLIC  PBOSBCiniON. 

Under  Rev.  St  |  3541,  requiring  a  sheriff 
to  preserve  tbe  peace  and  apprehend  public  of- 
fenders, his  deputy,  as  his  alter  ego,  u  an  offi- 
cer "having  the  power  to  direct  a  public  prose- 
cution," as  affecting  the  bar  of  pzosecntlon  1^ 
preemption. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Dec.  Dig.  |  154.*] 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Acadia;  W.  P.  Campbell. 
Judge. 

Antolne  Stelly  was  Indicted  for  /obtaining 
money  under  false  pretenses,  and  the  State 
ai^wals  from  a  Judgment  anuhlng  the  In- 
dictment Affirmed. 


Walter  Onion,  Atty.  Qen.,  and  JtAn  J.  Ro- 
bin, Dlst  Attj.  (B.  O.  Pleasant,  of  counsel), 
for  tiie  State.  Percy  T.  Ogdm,  tcx  app^ee^ 

PROVOST?,  X  The  defendant  moved  to 
quash  the  Indltitmoit  against  him  for  obtain- 
ing money  under  false  pretenses,  on  the 
ground  that  the  offense  was  barred  by  pre- 
scription. The  Indictment  negatived  the 
scrlption  by  an  auction  that  the  flact  of 
the  offense  having  been  committed  had  been 
"made  known  to  a  public  officer  having  the 
{tower  to  direct  a  public  prosecvtlon**  uily 
within  the  prescriptive  period.  On  the  trial 
of  the  motion  to  quash,  evldmce  was  tekm, 
and  It  showed  that  the  victim  of  the  offttiae 
was  a  deputy  shetlft,  but  that  only  within 
the  i»escrlptive  period  he  had  learned  that 
the  pretense  on  which  the  money  had  been 
obtained  from  falm  was  false.  The  court 
quashed  the  Indictment,  and  the  state  has  ap- 
pealed. 

This  court,  being  limited  in  Its  juiisdictloa 
to  questions  of  law,  cuinot  consider  the  que*- 
tton  of  fact  as  to  whoi  the  dqmty  ah^Ut 
became  Informed  ut  tfae  falsity  of  the  pr^ 
tennes. 

The  question  of  whether  ft  d^uty  Bherltt 
is  an  officer  "having  the  poww  to  direct  a 
public  prosecntton"  is  submitted  without  ar- 
gumoit  We  have  no  bedtation  in  saying 
that  he  Is;  fbr  one  of  the  prescribed  duties 
of  the  shraift  Is  "to  preserve  the  peace  and 
apprehend  all  disturbers  thereof,  and  oth« 
public  offuiders"  (Rev.  St  |  3541).  and  tlw 
deputy  Is  his  alter  ega 

Judgment  afllnned. 


(126  La.) 
No.  13.629. 
STATE  v.  LEWIS. 
(Supreme  Court  of  Lonlslana.   Ang.  S,  1900.) 
Action  by  the  State  against  J.  Vance  Lewl^ 
for  disbarment.    Judgment  of  disbarment. 

Walter  Gulon,  Atty.  <3en.,  and  Bl  T.  Herric^ 

for  the  SUte. 

PER  CURIAM.  This  case  haWng  been  sub- 
mitted to  the  court  upon  the  papers  on  fll^  and 
the  law  and  the  evidence  being  in  favor  w  tlis 
plaintiff,  and  against  the  defendant: 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  there  be  judgment  in  favor  of  the 
plaintiff,  the  state  of  Louisiana,  and  against 
tbe  defendant,  J.  Vance  Lewis,  forever  dla- 
barrlng  him  from  practicing  in  this  state  as  an 
attome;  and  counselor  at  law,  and  that  his  li- 
cense as  such,  issued  to  blm  by  this  oonit  on 
November  9th,  A.  D.  1809,  under  the  provisions 
of  section  113  of  the  Revised  Statutes,  be,  and 
it  is  hereby,  revoked,  annulled,  and  avidded. 

It  is  fuitiwr  ordered  and  decreed  ^t  ths 
costs  of  this  case  be  paid  by  said  defendant 
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ANOLIN  T.  BBOADNAX  et  al.   (No.  14,581.) 

(Sapieme  Court  of  Mississippi.  June  20,  1910. 
Snggeiticm  of  Biror  Overruled 
July  4,  leiO.) 

1.  Down  a  114*)--CDHTsrAiroB  in  Fb  st 
Widow  as  Tevaht  in  Dowxb— Advksu 

POBSBSSION    BT    GbANTEI  —  ACCBUAL  OF 

Right  or  Action  bt  Behaindekuan. 

The  conveyance  hy  a  widow  of  the  lands  of 
which  she  is  endowed  passes  only  her  life  es- 
tate, though  expressed  to  be  in  fee,  and  the 
grantee  will  not  bold  adverselj  to  the  remain- 
derman until  the  widow's  death. 

[E4.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  Sf  377,  378 ;  Dec.  Dig.  S  114.*] 

2.  Lmitatiok  of  Actions  {{  72*)— Computa- 
tion or  Pkbiod— BrncT  of  Infanct. 

An  heir  who  was  only  16  years  old  when 
the  interest  of  a  dowress  ceased  on  her  death  in 
1893  was  not  barred  by  the  lO-vear  statute  from 
suing  for  partition  in  Decemoer,  1907. 

[Ed.  Note.— For  other  cases,  see  LimltatiMi 
of  Actions^  Cent  Dig.  U  SOO,  882;  Dee.  Dig.  S 
72.*] 

Appeal  from  Otaancery  Coort,  Lincoln 
County;  Q.  O.  Lyell,  Cbancellor. 

Bill  by  Sarab  A.  Anglln  against  Mrs.  0. 
A.  Broadnax  and  others.  From  a  decree  for 
defendants,  complainant  aK>eals.  Beversed. 

The  bill  in  this  case  was  filed  by  the  appel- 
lant In  the  chancery  court  by  appellee  De- 
cember 27,  1907,  and  its  parpose  Is  for  a  par- 
tition of  the  land  In  controversy.  At  the 
time  of  tbe  filing  of  the  bill  the  appellant 
was  under  81  years  of  age.  Appellant's 
grandfather,  one  Lewis  Dunn,  died  Intestate 
in  the  year  1861,  seised  and  possessed  of  a 
fee-simple  estate  In  the  land  whldi  he  bad 
entered  from  the  United  States  government 
Id  18^,  and  which  he  was  occupying  as  a 
homestead  at  the  time  of  his  death.  He  left 
surviving  him  as  his  heirs  the  following 
named  children,  to  wit;  William  Dunn.  Ham- 
ilton Dunn,  Elizabeth  Dnnn,  and  Sarah  Anne 
Dunn,  all  of  whom  were  minors,  uid  a  wid- 
ow, Bebecca  Dnnn.  The  appellant  is  the 
only  child  of  Sarah  Anne  DuAn,  who,  at  the 
age  of  14  years,  married  one  John  Dyas,  and 
who  died  in  Texas  Intestate  In  1881,  leaving 
the  appellant,  who  was  then  8  years  old,  as 
her  only  heir,  and  appellant  afterward  mar- 
ried one  O.  T.  Anglln,  when  she  was  14  years 
of  age.  The  aK>elIant's  grandmother,  Re- 
becca Dnnn,  at  the  time  of  the  death  of  her 
husband,  Lewis  Dnnn,  had  a  dower  hiterest 
in  said  land  which,  however,  was  never  al- 
lotted or  assigned  by  decree  of  the  court. 
On  November  28,  186S,  while  said  Rebecca 
Dnnn  was  occupying  said  land  with  her 
minor  children,  she  executed  a  deed  to  W. 
D.  Moore,  throngh  whom  appellees  claim 
title.  Rebecca  Dunn,  the  dowrcsa,  died  In 
the  year  1893,  and  the  property  In  contro- 
versy was  that  and  has  since  been  claimed 
by  the  appelleest  who  se^  now  to  establish 
their  claim  by  adverse  possession  on  the 
ground  that  the  statute  began  to  run  against 
the  heirs  of  Louis  Dunn  on  November  28, 


18ti5,  the  date  of  the  execution  by  hie'wldow 
of  the  deed  to  W.  B.  Moore.  Appellant  con- 
tends that  Rebecca  Dunn  had  only  a  dower 
Interest  in  said  property  at  the  time  of  her 
attempted  conveyance  to  Moore  in  1805,  and 
that  she  could  conv^  nothing  more  than  this 
dower  Interest,  which  ceased  on  her  death  in 
1893  when  appellant  was  only  15  years  old; 
and  that  then  appellant  continued  under  the 
disability  of  minority  for  six  years  longer,  or, 
untU  1899;  and  not  until  that  time,  when 
she  arrived  at  the  age  of  21,  could  the  stat- 
ute of  limitations  of  10  years  commence  to 
run  against  her.  The  chancellor  held  that 
appellees  had  acquired  title  by  adverse  pos- 
session, and  entered  a  decree  awarding  them 
possession,  from  which  this  appeal  Is  taktti. 

A.  C.  A  J.  W.  McNaIr,  for  appellant  Jones 
St  Tyler  and  T.  Brady,  for  appellees. 

WHITFIELD,  O.  Under  our  statutes  and 
decisions,  the  deed  of  Bebecca  Dunn,  dow- 
ress, executed  on  the  28th  day  of  November, 
1866,  was  effective  to  convey  just  t^e  title 
she  had,  no  more,  and  no  less.  It  Is  utterly 
Immaterial  what  she  attempted  to  convey, 
or  that  the  deed  purported  to  convey  the 
whole  fee  simple.  Her  grantee  stood  exactly 
in  her  shoes  as  to  this  complainant,  and  this 
complainant  never  had  a  right  of  action  until 
the  death  of  Rebecca  Dunn  in  1893.  Thia 
has  long  been  the  established  law  of  this 
state  on  the  state  of  facts  In  this  record. 
The  -complainant  was  not  barred  by  the  10- 
year  statute  of  limitations.  See  Lyebrook  v. 
Hail,  73  Miss.  G09.  19  South.  348;  Har\-ey  v. 
Brlggs.  68  Miss.  60,  8  South.  274,  10  L.  R. 
A.  62;  Griffin  v.  Sheffield,  38  Miss.  359,  77  - 
Am.  Dec.  646.  The  distinction  ingeniously 
sought  to  be  drawn  between  these  cases  and 
the  case  at  bar  Is  not  maintainable. 

PER  CURIAM.  The  above  opinion  Is 
adopted  as  the  oplnien  of  the  court,  and.  for 
the  reasons  therein  stated,  the  Judgment  Is 
revttsed,  and  the  cause  remanded. 


ADAMS,  State  Revenue  Agent,  t.  WILLIAMS 

et  al.   (No.  14.112.) 
(Supreme  Court  of  Mississippi.   June  0,  1910.) 

1.  Leven  (I  11*>—Offiokbb—Boni»— Action 

—JUBISDICnoN. 

Under  Const  1890,  1  161,  and  Code  190a 
1  556,  providing  that  the  (Aancery  court  shsll 
have  jurisdiction  of  suits  on  bonds  of  public 
officers  for  failure  to  account  for  money  at 
property  received,  the  cbanceiy  court  had  juris- 
oiction  of  a  suit  on  the  bond  of  the  sectetaiy 
and  treasurer  of  a  board  of  levy  eommlssionen. 

[Ed.  Note.— For  other  cases,  see  teveei  Cent. 
Dig.  {  19  ;  Dec.  Dig.  |  ll.*3 

2.  Leveeb  (3 11*)— OmoEBS— Bonds— Actions 

Under  Code  1906,  {  4789,  prescrlblog  the 
duties  of  the  revenue  agent,  and  requiring  him 
to  investigate  the  accounts  of  levee  board  of- 
fleers  and  to  maintain  suits  against  them,  aacb 
agent  is  the  proper  party  to  maintain  a  suit 
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on  the  bond  of  the  aecretaiy  kdA  treamrer  of 
the  board  of  levee  comminionen  (or  a  certain 

district. 

[Ed.  Note.— For  other  casea,  see  Lcnreea,  Cent. 
Dig.  S  19;  Dec  Dig.  111.*] 

8.  OmcEBs  (8  126*)— Bonds— AcnoKS. 

Under  Her.  Code  1880,  |  403,  providing 
the  condition  of  (^cial  bonds,  but  that  a  fail- 
ure to  observe  the  form  prescribed  therein  shall 
not  vitiate  any  official  bond,  now  Oode  1906,  | 
3463,  that  the  secretary  and  treasurer  of  the 
board  of  levee  commissioners  for  a  certain  dis- 
trict failed  to  sign  as  principal,  the  bond,  hav- 
ing been  executed  1^  the  aurety  and  tbe  pre- 
mium thereon  collected,  did  not  vitiate  the  bond, 
[Ed.  Note.— For  other  caaea,  aee  Officers, 
Cent.  Dig.  Sfi  220-222 ;  Dec.  Dig.  f  126.*] 

4.  Levees  (|  10*i— OmcBBS— Bohds— Sdtfi- 

CIENCT. 

Under  Lairs  1884,  c.  168,  providing  for  the 
creation  of  tbe  levee  board,  and  fixing  the  con- 
dition of  tbe  bond  of  the  treasurer,  and  pro- 
viding that  the  same  aboold  be  conditioned  for 
the  prompt,  efficient  discharge  of  the  duties 
required  by  him,  to  be  performed  under  the 
provisions  of  this  act.  etc.,  for  the  aafe-keeping, 
accounting  for,  and  payinz  over  of  mooeye  that 
may  come  into  his  custody,  where  a  bond  sub- 
■tautially  complied  with  such  provision^  that  it 
contained  another  condition  exonerating  tbe 
surety  from  liability  by  reason  of  public  moneys 
deposited  with  any  bank  or  depository  did  not 
Invalidate  the  bond ;  and  such  added  condition 
might  be  regarded  aa  mere  snryluaage. 

[Ed.  Note.— For  other  cases,  see  Levees,  Cent 
Dig.  §  19;  Dec.  Dig.  I  lO.*] 

B.  Levees   (J  10*)  —  Bonds  —  "OmciAi, 
Bonds." 

Under  Code  1906,  |  346a  relating  to  official 
bonds,  the  bond  of  the  treasurer  of  a  levee  board 
is  an  "official  bond." 

[Ed.  Note.— For  other  casea,  see  Levees,  Cent. 
Dig.  {  19;  Dec.  Dig.  {  10.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  6,  p.  4962.] 

B.  Lkvees  (}  10*)— ijABiurr  or  Pbinotpal 

TOB  INTBBBST. 

Under  Act  Feb.  28,  1884  (Laws  1884.  c. 
168)  i  6,  requiring  the  treasurer  of  a  levee  dis- 
trict to  safely  keep,  account  for,  and  pay  over 
all  moneys  coming  into  fala  custody,  etc.,  interest 
oa  moneys  deposited  by  the  treasurer  of  a 
board  of  levee  commiBuonerg  cornea  into  his 
hands  by  vlrttts  of  his  office,  snd  he  and  the 
nxettes  on  Ills  btmd  an  liable  therefor. 

IDd.  Note.— For  oUier  eases,  see  J^nea,  Cent 
DtTl  1»;  Dec  Dig.  |  10.*] 

7.  txnxa  U  10*)  — Boiroa— LtABiurr  of 

PBIRCIPAI.   fob    IRTUBST  —  RKLBaSB  OT 

SUSBTT. 

Though  Act  Feb.  28,  1884  (Laws  1884. 
e.  168)  I  29.  makes  it  a  misdemeanor  for  any 
one  intmated  with  the  custody  of  money  con- 
fided to  his  care  by  virtue  of  his  office  to  use 
such  money  for  bis  own  benefit,  tiiat  the  secre- 
tary of  a  board  of  levee  commissioners,  on 
depositing  public  mooeys  in  a  bftnk  as  be  was 
entitled  to  do,  wrongfully  contracted  to  have 
tbe  interest  paid  to  himself,  did  not  release  the 
surety  on  his  bond. 

[Ed.  Note.— For  other  casea,  see  Levees,  Oent 
Dig.  i  19;  Dec  Dig.  I  10.*] 

8.  LsTKu  9  10*)— OmcEBs— Bonds— LiA- 

BILITT  OF  PBINCIPAL  FOB  IHTBKST. 

E^en  though  the  treasurer  of  a  board  of 
CMnmisaioners  of  a  levee  district  is  an  insuier 
«f  public  moneys  rec^ved  by  him.  he  is  not 


entitled  to  retain  Interest  lliereoB;  llw  same 
belonging  to  tbe  state. 

[Ed.  Note.— For  other  cases,  see  Levees.  Gent. 
Dig.  I  19;  Dec.  Dig.  Iia«l 

Appeal  from  Chancery  Coort,  Ooahom^ 
Ooantj;  M.  F.  Denton,  caumoeUor. 

Action  by  Wirt  A^buns,  State  Bercaiue 
Agent,  fOT  the  nae  of  the  Board  <tf  Ijevee 
CommlBslonom,  asainst  F.  L  Williams  and 
another.  From  a  decree  autalnlng  a  demur- 
rer by  each  d^endant  to  tbe  UU,  ocnnplaln- 
ant  appeals.  Reversed  and  renuuaded,  with 
dlrectlonfl.' 

O.  G.  Johnston,  for  appellant.  J.  W.  Cotrer, 
D.  A.  Scott,  and  W.  A.  Alcorn,  for  app^eea, 

WHITFIELD,  C.  The  facts  In  this  case 
are  as  follows:  F.  I.  Williams  was  duly 
elected  secretary  and  treasurer  of  the  board 
of  levee  commissioners  for  the  Yseoo-MIssIs- 
slppi  Delta  levee  district,  on  the  13th  day  of 
March,  1906,  and  thereafter  on  the  17th  day 
of  May.  1006,  the  said  WllUams  qualified  to 
act  as  such  treasurer  In  the  following  man- 
ner, to  wit:  The  said  F.  I.  WUllams  applied 
to  the  iEtna  Indemnity  C(Hnpany  of  Hartford, 
Conn.,  to  become  surety  for  him  on  bis  of- 
ficial bond,  which  the  indemnity  company 
did.  The  condition  of  said  bond,  amongst 
other  things,  provided  for  the  falthfnl  per- 
formance and  discharge  of  the  duties  per- 
taining to  tbe  office  of  the  treasurer.  The 
said  Indemnity  company  became  surety  on 
tbe  said  bond,  at  the  instance  of  said  Wil- 
liams, and  wag  paid  a  valuable  consideration 
by  the  board  of  levee  commisslonera,  to  wit. 
the  sum  of  $300  per  annum,  tor  whldi  sum 
the  said  surety  company  presented  Its  bill, 
whldi  bill  was  duly  approved  and  allowed 
and  reg:ularly  paid  from  the  funds  belonging 
to  said  board  ot  levee  commissioners,  and 
the  receipt  warrant  duly  filed,  and  the  pay- 
mait  of  said  sum  audited  and  ai^roved  by 
the  said  levee  commissioners.  Said  bond  was 
delivered  to  said  Williams,  who  was  both 
the  secretary  and  the  treasurer  at  the  said 
board,  by  the  ^tna  Indemnity  Company. 
The  said  F.  I.  Williams  failed  to  sign  the 
bond,  but  he  accepted  the  same  as  his  <^clal 
bond,  and  In  compliance  with  an  act  of  the 
st^te  L^islature,  entitled  an  act  to  amend 
an  act  to  incorporate  the  board  of  levee  com- 
missioners for  the  Tasoo-MlasUuriiHpl  ddta 
and  for  other  purposes,  approved  February 
28, 188^  and  an  act  to  change  tbe  domicile  of 
said  board  and  tor  other  purposes,  approved 
January  19,  1886,  said  WllUams  filed  said 
bond  for  record  with  the  <derk  of  the  dban- 
cery  court  of  Coahoma  county,  and  after  the 
said  bond  had  been  regularly  recorded  he,  as 
secretary  at  the  aald  board,  received  said 
bond  and  kept  die  same  In  fals  poesessira. 
among  other  records  and  papers  bdonglng  to 
said  board,  until  the  ezplratten  of  his  term 
of  office. 

The  original  bin  further  alleged  tbat  by 
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Tlrtne  said  bond,  whldi  was  ratifled,  ac> 
cepted,  and  adopted  by  himself,  be  entered 
upon  the  discharge  of  the  duties  of  the  treas- 
urer, and  received  the  salary  and  compensa- 
ti<m  provided  tj  law,  and  did  not  dlsdose  to 
the  board  of  levee  conunlsslonerB  the  fact 
that  his  said  bond  bad  not  been  signed  by 
himself;  that  said  bond  served  as  his  official 
bond  daring  bis  entire  term  of  office,  and 
was  recognized  and  treated  as  snch,  by  both 
Williams  and  the  iEtna  Indemnity  Company, 
and  the  board  of  levee  commissioners.  The 
original  bill  further  alleged  that  the  said  W. 
I.  WilllamB  deposited  the  money  or  f  nnds  be- 
lODglng  to  said  board  of  levee  commissioners 
with  various  banking  institutions;  that  the 
money  was  placed  to  his  credit  as  treasurer 
ot  said  board ;  that  said  hanking  institutions, 
with  whom  the  said  money  was  deposited  or 
to  whom  It  was  loaned,  paid  to  the  said  F.  I. 
Williams  Interest  on  the  public  money  so  de- 
posited; but,  while  the  said  Williams  ac- 
counted to  the  said  board  for  all  moneys 
paid  to  him  as  treasurer  by  order  of  the 
board,  he  failed,  neglected,  and  reused  to  ac- 
count to  the  levee  board  for  the  money  paid 
him  as  Interest  or  commissions  on  the  public 
funds.  This  interest  be  appropriated  to  his 
individual  personal  use,  makii^  no  entry  of 
the  receipt  thereof  on  the  books  of  account, 
making  no  report  thereof  to  the  board  of 
levee  commissioners,  and  concealing  from  the 
said  board  the  fact  that  he  had  received  said 
interest  He  never  accounted  to  the  board 
for  the  money  so  received,  by  him,  and  now 
fails,  n^lects,  and  refuses  to  pay  the  sum 
over  to  the  said  board,  or  in  any  way  to  ac- 
count for  the  same.  These  are  the  allega- 
tions of  the  bill  which  was  demurred  to; 
the  demurrer  of  course  admitting  all  the  al> 
I^:atloDS  of  fact  The  object  of  this  suit 
was.  of  course,  to  compel  Williams  to  pay  the 
bo&rd  the  moneys  received  by  him  as  Interest 
To  this  original  bill,  WUllams  and  the  ^tna 
Indemnity  Company  flled  a^arate  and  dis- 
tinct demurrers.  These  demurrers  were  both 
BDbmltted  to  the  court  below  on  one  hearing, 
and  are  to  be  so  considered  by  this  court 

The  questions  presrated  for  decision  by 
these  demurrers  are  as  follows:  First,  are 
the  matters  Involved  in  this  allegation  prop- 
erly cognizable  by  a  court  ot  equity?  Second, 
has  the  said  revenue  agent  a  rigbt  to  main- 
tain this  suit  suing  for  the  board  of  levee 
commissioners?  Third,  does  the  fact  that 
the  principal.  Williams,  failed  to  sign  his 
official  bond,  render  the  instrument  void  as 
to  the  ^tna  indemnity  Company,  which  did 
sign  it?  Fourth,  if  the  bond  In  the  case  ts 
void,  does  the  chancery  court  lose  its  Jurisdic- 
tion, or  has  It  the  power  to  determine  the 
question  as  to  the  liability  of  the  principal, 
without  regard  to  the  bond?  Fifth,  Is  the 
surety  on  this  official  bond  liable  for  inter- 
est received  on  the  pobllc  funds  by  the  prin- 
cipal, Williams?  Siztli.  is  the  treasurer  of 
tbe  levee  board  required  to  pay  Into  the 
treaauiy  money  reerived  bj  him  a»  interest 


on  the  funds  Intrusted  to  his  .keeping?  We 
entertain  no  doubt  whatever  tbat  under  sec* 
tlon  161  of  the  Constitution  the  chancery 
court  had  Jurisdiction  to  try  this  case ;  It  be- 
ing a  suit  <Hi  the  bond  of  Williams,  a  fiduciary 
and  a  public  officer.  Section  556  of  the  Code 
of  1906  is  a  rwcript  of  section  161  of  the  Con- 
stitution of  1£90.  The  proportion  that  the 
revenue  agent  Is  not  the  proper  party  to 
maintain  this  suit  la  answered  completely  by 
section  47S9  of  the  Code  ol^  1006,  in  which  the 
duties  of  the  revenue  agent  are  described, 
and  by  which  It  is  made  the  duty  of  the  rev- 
enue agent  to  investigate  the  accounts  of 
levee  board  officers  and  to  maintain  suits 
against  them.  This  power  has  been  recog- 
nized  by  this  court  already.  State  r.  Hill,  TO 
Ulss.  106,  11  South.  T8S. 

Turning  to  one  of  the  propositions  now 
most  seriously  urged  by  the  ai^llee  to  sus- 
tain the  action  of  the  court  below,  which 
sustained  the  demurrers  and  dismissed  the 
bill,  to  wit,  that  the  bond  was  void  because 
Williams  never  signed  it,  we  are  dearly  of 
the  opinion  that  this  contention  cannot  bp 
maintained  successfully  under  our  statutes 
and  decisions.  It  Is  to  be  noted  that  the 
surety  In  this  case  became  such  for  a  valu- 
able consldaratlon,  fSOO  per  annum.  The  case 
mainly  relied  on  by  the  appellee  Is  the  case 
of  State  V.  Martin,  56  Miss.  10&  The  case 
was  decided  in  1876  under  the  Revised  Code 
of  1871.  The  Revised  Code  of  1880  material- 
ly changed  tlie  law  regarding  liability  on  of- 
ficial bonds.  Section'  403  of  the  Revised 
Code  of  1880  provided  the  condition  of  official 
bonds,  and  then  added  that  this  provlBlon 
was  declaratory  only,  and  that  a  failure  to 
observe  the  form  therein  prescribed  should 
not  vitiate  any  official  b<md,  but  that  all  of- 
ficial bonds  should  be  valid  and  binding  in 
whatever  form  they  might  be  teken,  whether 
in  the  proper  penalty  or  without  any  penalty, 
whether  correct  or  Incorrect  in  their  recitals 
of  any  kind,  whether  properly  payable  or 
not  and  whether  approved  by  the  pr<^r  of- 
ficer, or  not  ai^roved  at  all,  and  whether  ir- 
regular In  any  other  reflect  whatever.  If 
only  such  bonds  should  be  delivered  as  the 
official  bond  of  the  officer  and  serve  as  such. 
This  section  expressly  provided  that  such 
bonds  should  be  obligatory  on  every  one 
who  should  subscribe  them  as  such.  This 
provision  was  not  in  the  Revised  Code  of 
1871.  Section  40$  of  the  Code  of  1880  Is 
section  S463  of  the  Code  of  1906,  and  was 
section  S055  of  the  Code  of  1892.  The  obvi- 
ous purpose  of  the  Legislature,  in  the  pas- 
sage of  this  section  of  the  three  Codes  of 
1880,  1892,  and  1906,  was  to  make  an  official 
bond  binding  on  all  who  subscribed  it  with- 
out regard  to  any  irregularity  whatever,  and 
whether  the  Instrumoit  should  be  signed 
the  principal  or  not  This  last  point,  which 
Is  conclusive  of  the  contrition  here,  was  ex- 
pressly held  in  Oloster  v.  Harrell,  77  Miss. 
793,  23  South.  &20,  941,  27  South.  609.  This 
case  i»  mucb  stronger  for  appellants  than 
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the  Oloster  Case,  In  which  aIbo  there  was  a 
demurrer,  because  In  the  Oltwter  Case  It 
was  admitted  that  the  bond  was  not  signed 
or  adopted  by  the  inlndpal  Batdlff,  and 
that  he  did  not  reQuest  -the  sureties  to  sign 
II;  and  that  he  did  not  even  know  tlmt  any  of 
the  sureties  had  idgned  It ;  whereas,  In  this 
case,  the  allegation,  admitted  by  the  demur* 
nx,  is  that  tbe  ^tna  Indemnity  Company 
signed  at  the  Instance  and  request  of  Wll* 
llama,  and  that  Williams  ratified  and  adopt- 
ed the  boi^  and  that  h^  himself  for  the 
board,  paid  the  surety  $800  per  annum.  The 
ftict,  therefore,  that  WlUlams  Called  to  sign 
the  bond  Is  of  no  avail  to  the  al^lees. 

It  must  be  kept  In  mind  that  the  bond  In 
this  case  Is  a  Joint  and  several  obligation, 
and  this  is  an  answer  to  sereral  cases  cited 
In  brieX  of  leanied  eounsri  for  aivellees;  as, 
for  example,  Sacramento  v.  Dunlap*  14  Gal. 
421,  and  People  t.  Hartiey,  21  Ghl.  680^  82 
Am.  Dee.  758.  The  bonds  in  those  two  cases 
were  joint  and  not  several,  nor  Is  the  statute 
<tf  Califtnnla  identical  at  all  with  our  statute. 
Section  8463  of  the  Code  of  190&  The  lia- 
bility of  ^VUllams  as  treasum  was  fixed  by 
tiie  law,  and  was  not  affected  by  his  failure 
to  subscribe  the  bond.  Under  our  statutes, 
the  plain  purpose  of  sectkm  3468  In  the  Code 
of  1006  was  to  hold  both  the  principal  and 
the  sureties  on  the  official  bonds  liable  with- 
out any  t^rd  to  irregularities  whatsoever, 
if  only  the  bond  served  as  the  official  bond 
during  the  tenn  for  wfiidi  It  was  given.  Tbtt 
purpose  of  Ihe  law  was  to  declare,  emphatic- 
ally, that  no  <^<tel,  and  no  surety  on  any 
official  bfflid,  should  be  relieved  of  liability 
thereon,  provided  only  tiiat  sudi  bond  was  ac- 
cc^ited,  and  that  sudi  bond  served  as  tbe  of- 
ficial bond  Intraded  law.  The  statute  is 
grounded  In  the  highest  possible  consldera* 
tlons  of  Justice  and  right.  It  is  not  to  be  tol- 
erated that  Mr.  Williams,  or  the  surety  h^ 
riiall  crane  Into  a  court  of  conscience,  when 
this  official  bond  had  served  the  same  pur^ 
pose  precisely  that  the  bond  would  have 
served  had  he  signed  It,  and  quibble  about 
liability  with  the  state  or  the  levee  board, 
whose  treasurer  he  was  and  whose  funds  he 
handled.  It  comes  with  poor  grace  from  Uie 
^tna  Indanni^  OiHDpany— 4hls  technical 
qulbUlng— when  It  knew,  or  had  every  rea- 
son to  know,  that  the  btmds  had  not  heea 
signed  by  Williams,  and  when  It  was  scrupu- 
lously careful  to  collect  every  year  Its  $300 
paid  to  It  for  its  slgnatore  to  the  bond. 
There  waa  not  the  slightest  obstacle  to  Its  as- 
certaining the  fact  that  Williams  had  not 
signed,  the  exercise  of  the  very  slightest 
degree  of  care.  We  said,  In  the  case  of 
GloBter  V.  Harrell,  and  we  reiterate  now, 
that  "It  is  not  tor  the  treasurer  or  his  sure- 
ties, the  money  of  the  levee  board  being 
traced  to  his  hands  by  competent  evidence,  to 
find  rtielter  in  the  fact  that  hfs  bond  was 
not  approved  by  resolution ;  neither  he  nor 
they  can  he  heard  to  make  snc^  defense." 

Another  contention  of  learned  counsel  for 


appellees  la  that  tbe  bond  la  void  because  It 
contains  conditions  not  prescribed  by  the  stat- 
utes. In  other  words,  because  It  contains 
the  following  c(»uUUons:  "And  it  Is  farther 
provided  that  the  said  surety  ^11  not  be 
liable  to  the  oUigee  by  reason  of  public  mon- 
eye  being  now  deposited,  or  hereafter  placed 
or  deposited  with  any  bank  d^Kwltory,  or 
depositories;  It  being  tbe  true  Intent  and  pur- 
pose of  this  boaA  to  indenmify  said  obligee 
from  any  loss  by  reason  of  the  i»ersonaI  acts  ■ 
only  of  said  principal'  to  the  extent  of  the 
penalty  of  this  bond  subject  to  the  terms, 
covenants,  and  conditions  thereof."  But  tbe 
bond  had  the  proper  condition,  that  said  Wil- 
liams "should  properly  account  fcv  and  dis- 
pose cdC  the  money  coming  Into  his  hands  for 
the  Tasoo-MlBslsslpid  Delta  levee  board  and 
should  faithfully  perform  all  other  duties  de- 
volving upon  him  as  such  treasurer.**  The 
act  of  U84  (Laws  1884,  c  168),  providlOE  for 
the  creation  of  tiie  levee  board,  and  fixing 
the  condition  of  this  bond,  provided  that  the 
treasurer  should  give  bond  "conditloaied  for 
the  prompt  and  efficient  discharge  of  the 
duties  required  by  him,  to  be  performed  nn- 
der  the  provisions  of  this  act  for  the  safe- 
keepins^  acoountbig  for  and  paying  over  all 
monej-8,  pm^tf  or  effects  that  may  crane 
into  his  custody."  It  Is  perfectly  obrions 
that  the  condition  of  the  bond  as  written  Is 
a  substantial  compliance  with  the  nmdltlon 
prescribed  above  by  the  said  act  of  18S4. 
The  bond  as  executed  had  tbe  condition  the 
law  required,  and  ttte  addition  to  the  condi- 
tion of  the  bond,  whidi  we  have  hereinbeforB 
set  ou^  Is  men  suriidQBage.  If  the  booA  con- 
tained, as  executed,  the  conditions  whldi  the 
law  required,  the  sureties  can  neither  odd  to, 
nor  detract  tnm,  those  conditions  by  any- 
thing they  may  choose  to  insert  The  law 
fixed  tbe  liability  of  the  treasurer,  and  of 
the  sureties,  and  Uie  law  prescribed  the  ex- 
act conditions  on  which  liability  should  at- 
tach, and  it  Is  not  for  tbe  principal  nor  for 
the  sureties,  nor  for  both,  by  any  evasions  or 
subterfi^^es  or  adroit  efforts  to  escape  tiie 
law,  to  add  anything  that  should  have  any 
effect  on  the  conditions  in  the  bond  required 
1^  the  law.  The  law  declares  all  snch  sur- 
plus conditions  absolutely  void,  and  this  Is 
expressly  laid  down  in  the  case  of  Johnscm  t 
EirSkln,  9  Toe  1,  dted  by  learned  conned  for 
appellees.  This  case  was  decided  after  the 
case  of  Mays  v.  Lewis,  4  Tex.  1,  and  Lawton 
V.  State,  6  Tex.  270.  And  In  addition  to  aU 
this,  the  express  langaage  of  the  sectlim  3403 
of  the  Code  of  1906  ends  all  controversy  aknog 
this  llna  So  as  the  conditions  in  the  lN»d 
do  not  provide  for  the  performance  of  an 
act  In  violation  of  the  law,  the  fonn  of  the 
conditions  Is  Immaterial,  provided  only  the 
bond  served  its  office  as  his  bond.  In  the 
case  of  State  v.  Smith.  87  Miss.  551,  40 
South,  22,  we  said:  "When  one  signs  what 
purports  and  is  intended  to  be  an  official 
bond,  whether  as  principal,  oUigeeg  or  sure- 
tf,  the  law  writes  In  all  necessary  redtais. 
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No  other  Interpretation  of  the  statute  can 
■abslst  without  disturbing  the  whole  govem- 
mental  system  and  Ignoring  the  plain  Intend- 
ment 6t  the  LeglBlatlTe  Department."  We 
think  sectfoD  8468  applies  to  the  bond  of  the 
levee  treanirer  as  well  as  to  all  other  official 
bonds,  and  it  Is  Immatetlal  as  to  whom  the 
bond  at  the  treasurer  was  payable,  the  state 
or  the  levee  .board.  We  held  that  this  stat- 
ute applied  to  a  mtmidpal  treasurer,  al- 
thoQgh  his  bond  was  payable  to  a  mnniclpali- 
ty.  Glostor  T.  Harrell,  supra.  There  can  be 
no  BUt  of  doubt,  on  any  rational  view,  that 
tbis  secUon  3463  of  the  Code  of  1906  does 
tcpjAj  to  the  bond  of  the  treasurer  ot  the 
leree  board,  and  that  such  bond  is  an  of- 
ficial bond,  within  the  meaning  of  that  sec- 
tion. See^  In  this  connection,  U.  8.  Fidelity 
Company  v.  Union  Trust  Company,  142  Ala. 
082,  88  South.  177. 

Cimslder  for  one  moment  the  preposterous- 
neaa  of  the  claim  of  Williams  and  of  his 
■nrety.  This  surety  received  the  $300  per 
annum  every  year  through  WllUanu  hims^, 
as  the  secretary  and  treasurer  of  this  board. 
WUUamS  drew  bis  salary  regularly  as  sndi 
treesnrer.  He  exercised  ftall  authority  and 
oontxol  of  the  funds  of  this  board  which  were 
committed  to  his  diargie  virtue  of  this 
bimd.  In  other  words,  from  the  b^tlnnlns  to 
the  end  of  his  taem  of  office  he  zeroised  in 
all  respects  Uie  same  anttaorlty  and  control 
over  these  funds,  and  In  all  other  respects 
U  treaauru',  that  he  could  possibly  have  ex- 
ercised had  he  signed  the  bmid,  uid  had  it 
been  In  absolutdy  perfect  te(^ical  harmony 
with  the  statutes.  He  was  bound  to  have 
kiumni  that  he  had  not  signed  Oie  bond,  and, 
nnder  the  focta  of  this  case,  this  surety  com- 
pany was  also  bound  to  have  known  that  this 
bond  bad  not  beoi  signed  by  Williams.  To 
argue  to  the  contrary  is  superficial  to  the 
last  degree,  and  will  not  bear  analysis.  . 

'Vrailams  was  both  secretary  and  treasurer 
of  this  board.  As  secretary,  he  was  the  law- 
ful custodian  of  all  records,  bonds,  etc.,  be- 
longing to  said  board.  At  bSa  election,  be  ap- 
plied to  the  iBtna  Indemnity  Company  to  be- 
come his  surety.  That  company  did  so  for  a 
valnable  consideration,  and  properly  execut- 
ed and  delivered  to  Williams  the  bond.  Up- 
cm  receipt  of  tbis  bood,  WllUama  had  It  filed 
and  recorded  by  the  clerk  of  the  chancery 
court  of  Coahoma  county.  When  It  was  re- 
corded, it  was  returned  to  htm  as  secretary 
of  the  board,  and  was  held  by  him  until  the 
expiration  of  his  term  of  office.  By  authori- 
ty of  this  bond,  be  collected  his  salary,  re- 
ceived and  controlled  hundreds  of  thousands 
of  dollars  of  the  people's  money,  and  enjoyed 
all  the  privileges  of  the  office.  Never  once 
did  he  Indicate  to  the  board  that  he  had 
failed  to  sign  this  bond.  In  the  face  of  these 
facts,  it  is  worse  than  Idle  for  either  Wil- 
liams, or  the  surety  company,  to  attempt  to 
escape  liability  on  the  ground  that  the  bond 
was  not  signed  by  Williams.    No  sncb  de- 


I  fenses  will  be  tolerated  In  a  court  of  con- 
science, on  the  facts  in  this  record. 

Since  we  hold  that  the  bond  was  not  v<4d. 
It  Is,  of  course,  unnecessary  to  discuss  the 
question  whether,  If  it  had  been  void,  and 
surety  released,  equity  would  have  bad  any 
Jurisdiction. 

We  come  now,  after  disposing  of  these  pre- 
liminary matters,  to  the  real  point  in  this 
case,  the  soul  of  the  whole  controversy,  and 
that  question  Is:  Can  Wllllama  and  his  sure- 
ty be  held  for  the  Interest  he  received  for 
the  use  of  this  money  by  the  bank?  Tbe 
duty  which  the  law— Act  1884,  }  6 — pot  up(m 
Williams  WRB,  amongst  other  things,  ('to  safe- 
ly keep,  account  for  and  pay  over  all  mon- 
eys, property  or  effects  that  might  come  into 
his  custody  as  treasurer,  under  that  act  and 
by  direction  of  said  board,  as  said  board 
might  require  or  direct"  This  obligation  the 
law  wrote  into  his  bond.  In  addition  to  the 
condition  Just  above  recited,  it  Is  further 
provided  by  section  6  of  the  act  of  18M 
(Laws  1884,  p.  140,  §  6)  as  follows:  "In  ad- 
dition to  the  duties  herein  specifically  requir- 
ed of  him,  it  shall  be  the  duty  of  the  treasur- 
er to  receive,  safely  keep  and  account  for  all 
moneys  required  to  be  paid  to,  or  received 
by,  blm,  by  the  provisions  of  this  act,  or  by 
the  direction  of  said  board;  and  all  other 
moneys,  property  and  efFects  for  which  he  Is 
properly  acconntable  as  snch  treasurer."  We 
think  the  necefnary  Intendment  of  this  con- 
cluding clause  was  to  bold  the  treasurer  lia- 
ble for  everything  that  might  come  into  bis 
hands  by  virtue  of  his  office.  The  act  first 
made  accountable  for  any  money  paid  to  him 
by  virtue  of  any  act  of  the  Legislature.  It 
then  made  him  acconntable  for  all  moneys 
which  might  come  into  his  hands  in  the 
usual  way,  and  then,  out  of  abundance  of 
caution,  this  last  clause  was  added,  provid- 
ing that  he  should  be  liable  for  all  other 
moneys  for  which  he,  as  snch  treasurer, 
might  be  accountable. 

The  appellees  contend  that  the  Interest  col- 
lected by  Williams  came  Into  his  hands 
colore  officii,  that  he  got  it  aa  a  result  of 
wrongdoing,  and  that  the  surety  cannot  be 
held  liable  therefor,  any  more  than  the  sure* 
ty  could  be  held  liable  for  the  act  of  the 
treasurer  In  robbing  a  bank  or  holding  op  a 
train.  This  court  disposed  of  this  conten- 
tion as  applied  to  the  facts  In  this  case  In 
the  following  language  In  Lewis  v.  State, 
65  Miss.  468,  4  South.  420:  "There  has  been 
much  quibbling  In  the  books  In  behalf  of 
the  sureties  on  official  bonds,  who  are  sought 
to  be  held  responsible  for  the  misconduct 
of  their  principals  as  to  whether  the  act 
of  the  offlcCT  was  done  'colore  officii,'  or  Vlr- 
tute  officii.'  While  the  liability  of  the  sure- 
ty Is  not  to  be  extended  beyond  the  terms  ot 
his  agreement,  the  public  Is  entitled  to  some 
consideration  as  well  as  the  sponsors  of  un- 
faithful public  officers,  and  it  must  be  re- 
membered that  If  an  official,  under  bond  to 
faithfully  discbarge  the  duties  of  his  office. 
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does  an  act  as  audi  officer  Injnrlona  to  tho 
county  or  to  others  In  regard  to  a  subject 
over  which  he  has  Jurisdiction  and  control, 
bis  suretlea  cannot  escape  liability  for  the 
act;  no  matter  b7  wliat  technical  name  It 
may  be  called." 

In  the  same  case,  It  Is  said,  at  page  472 
of  66  Miss.,  at  page  430  of  4  South.,  speaking 
of  the  circuit  clerk:  "Construed  according 
to  its  manifest  scope  and  legal  Import  and 
with  refwence  to  the  snbject-matter  to  which 
it  relates,  the  bond  was  a  contract  by  whl(A 
Bracy  and  bis  sureties  covenanted  and 
agreed, .  In  effect,  not  only  that  he  would 
falQifully  perform  the  duties  enjoined  by 
law,  but  tiiat  he  would  not,  by  virtue  or  un- 
der color  of  his  office,  commit  any  legal  act 
to  the  injury  of  the  county  or  others.  In- 
dnnnity  to  this  extent  is  wltliln  the  terms 
of  the  bond,  and  the  contemplation  of  the 
law  which  required  It  to  be  given."  Again, 
In  the  same  case,  at  page  47S  of  66  Miss., 
at  page  480  of  4  South.,  the  following  pas- 
sage Is  quoted  with  approval  from  the  case 
of  the  People  t.  Treadway,  17  Mich.  480: 
"If  such  an  officer  is  to  be  regarded  as  act- 
ing unofficially  wboiever  he  violates  his  du- 
ty. It  is  not  ea^  to  see  what  object  tiien 
can  be  in  requiring  official  bonds.  Th^  are 
not  meant  to  be  mere  formalttles,  and  they 
can  only  be  made  to  secure  as^lnat  the  con- 
sequences of  some  sort  of  misdoings.  Their 
object  Is  to  obtain  indemnity  against  ttie  use 
of  an  official  position  for  wrong  purpose^ 
and  that  which  is  done  undor  color  of  office, 
and  which  would  obtain  no  credit  except 
from  its  appearing  to  be  a  regular  official 
act,  1b  within  the  protection  of  the  bond  and 
must  be  made  good  by  those  concerned."  We 
think  this  quotation  states  the  principle, 
which.  Is  the  soul  of  the  whole  controversy 
on  this  subject,  {^either  the  officer  nor  his 
sureties  can  be  liable  while  he  has  violated 
no  law;  and  if  it  is  to  be  held  that  the 
mere  fact  that  be  has.  In  his  official  capaci- 
ty, violated  some  law,  constitutes  the  release 
of  the  sureties,  then  the  very  object  for 
which  the  bond  was  given  falls,  and  there 
had  Just  as  well  be  no  b<md  at  all. 

TbB  argument  here,  in  large  part.  Is  that 
because  section  29  of  the  acts  of  1884  ap- 
proved February  28,  1884,  made  It  a  misde- 
meanor for  any  one  intrusted  with  the  cus- 
tody or  disposition  of  any  money  Intrusted 
to  his  care  by  virtue  of  his  office  to  use  such 
money  for  his  own  beoeflt,  therefore  the 
sureties  are  not  liable  If  the  treasurer  vio- 
late this  section;  and  this  contention  has 
two  branches:  First;  that  die  condition  of 
the  bond  Itself  Is,  as  provided  by  law  (sec- 
tion 3463  of  the  Code  of  1908)  that  official 
bonds  shall  be  valid  except  "so  far  as  th^ 
may  be  conditioned  for  the  p^ormance  of 
acts  In  violation  of  the  laws  of  the  state" ; 
and,  second,  *'that  it  never  could  have  been 
wlthhi  the  contemplation  of  tlie  sureties  that 
they  should  become  liable  tor  the  acts  of 
WilUams,  the  treasurer,  which  amounted  to 


a  violation  of  any  law."  So  far  as  the  first 

proposition  Is  concerned.  It  has  no  applica- 
tion to  the  condition  of  the  bond  Involved. 
Of  course.  If  there  was  a  condition  la  the 
bond  providing  for  the  violation  of  some 
law,  the  condition  would  be  utterly  ill^al, 
and  sureties  would  not  be  bound  for  a  viola- 
tion of  such  condition.  This  Is  not  that  sort 
of  case.  There  Is  no  statute  prohibiting  the 
treasurer  from  depositing  the  ftands  in  a 
bank,  nor  was  there  any  statute  prohibiting 
his  contracting  for  Interest,  provided  be  had 
done  what  he  ou^t  to  have  done,  contracted 
for  the  Interest  to  be  paid  to  the  levee  board, 
which  owned  the  money.  The  treasurer,  in 
depositing  the  money  In  the  bank,  deported 
it  by  virtue  of  his  office,  under  authority  of 
his  office,  and  was  fully  widiln  the  right  and 
law  of  his  office,  In  so  doing.  His  wrong 
consisted  In  abusing  that  power,  making 
the  interest  p^ble  to  himself  Instead  ot  to 
bis  principal,  whose  money  he  had  loaned. 
The  Renfro  Case,  Infra,  dedlded  In  Oeor^a, 
Is  wholly  unlike  this  case  In  tbls  respect, 
on  Ito  facte,  though  we  do  not  desire  to  be 
understood  ss  approving  the  principle  of  that 
case  hi  any  respect 

As  to  the  second  proposition  above,  that 
It  was  not  within  the  contemplation  of  the 
sureties  In  this  case  that  it  should  become 
liable  tor  an  act  of  Williams  In  vlfdatlon  of 
the  law,  the  answer  Is  that  the  surety  com- 
pany accepted  It  with  the  knowledse  of  the 
law  as  aet  forth  in  section  6  and  section  29  of 
the  act  of  1884  (Laws  1884,  p.  140).  Section 
6  provided  that  the  treasurer  should  execute 
a  bond  "for  the  faithful  performance  of  the 
duties  of  his  office,  and  also  conditioned  for 
the  prompt  and  efficient  discbarge  of  the 
duties  required  of  him  to  be  performed  un* 
der  the  provisions  of  this  act,  and  for  the 
safe-keying,  acconntlng  for,  and  paying  over 
all  moneys,  property,  and  ^ecte  that  may 
come  Into  his  custody  and  possession  under 
this  act.  and  by  direction  of  said  board,  as 
said  brard  might  require;  and  it  contained 
this  fhrthor  provision:  "In  addition  to  the 
duties  herein  specifically  requ^ed  of  him,  it 
shall  be  the  duty  of  the  treasurer  to  receive, 
safely  key  and  account  for  all  moneys  re- 
quired to  be  paid  to,  or  received  by  him.  1^ 
the  provisions  of  this  act,  or  by  the  direcUfn 
of  said  board ;  and  all  other  monc^  prop- 
ettj  and  effects  for  whtt^h  he  is  proporly  ac- 
countable aa  such  treasurer."  The  surety 
knew,  when  It  signed  the  bond,  that  this  was 
the  law  of  the  bond,  and  that  WOIams  was, 
by  the  ccmdltlons  afwesald  laat  recited,  es* 
pedally  required  to  account  for  all  other  mon- 
eys for  which  he  was  proper^  accountable  as 
tressurer,  and  to  pay  over  to  the  board  all 
moneys  required  to  be  paid  over  by  the  law. 
These  moneys  coming  Into  his  bands  were 
the  mon^  and  property  of  the  board,  and 
not  his  mon^.  and  the  interest,  which  was  a 
mere  accretion  tm  this  moncv,  was  payable^ 
like  the  property  to  which  it  was  an  accre- 
tion, to  the  board,  whose  propoty  the  same 
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-was.  Becaase  thereof,  the  maetj  knew  of 
these  oondlttons  In 'the  bond,  and  becaiue 
these  condlUons  reoolred  the  treamrw  to 
pay  over  all  incremoits  <m  the  fund  to  the 
leree  board  aa  -vnia  as  the  principal,  this 
defense  la  tmaonnd.  The  act  of  Williams  tn 
depositing  the  moner  in  Uie  bank  vaa  l^al, 
and  an  act  done  **Tirtnte  officii" ;  the  abuse 
bting  his  tLpfflytag  the  Intaest  to  his  Indtrld- 
-oal  nse  In  violation  of  aectlffiD  28.  The  case 
ot  State  T.  Bame7i  ST  Bfta.  863,  and  of 
Adams  Saonders,  89  BUbb.  tS^  42  Sonth. 
602,  are  direct'  authorities  In  support  of  this 
proposition;  that  the  act  of  Williams  In 
taking  this  Interest  for  his  own  use  was  an 
lll^al  act,  done,  bowever,  by  virtue  of  his 
office,  and  an  act  that  could  not  have  been 
done  «cept  by  Tirtne  of  his  ofl^  and  be- 
cause he  was  such  treasurer  and  handled 
this  vast  aum  of  money.  What  all  the  world 
knew,  thla  court  certainly  knows,  to  wit: 
That  the  moneys  whldi  Mr.  WlUlama  depos- 
ited In  the  bank  came  from  and  tbrongb  the 
levee  board  whose  property  tbe  money  was. 

One  of  the  anthorltlea  chiefly  relied  on  by 
the  counsel  ft>r  the  appelleeB  to  show  that 
the  act  of  Williams  taiithls  case  In  taking 
the  Interest  payable  to  himself  was  done 
colore  officii,  but  not  vlrtute  officii,  Is  the 
case  of  State  v.  Conover.  28  N.  J.  Law,  224, 
TS^Am.  Dec.  64,  In  which  It  was  gravely  held 
that  a  sberlff,  who,  having  an  «ecutlon 
against  A.,  levied  upon  the  property  of  B., 
was  not  thereby  guilty  of  a  treach  of  his 
official  bond,  and  that  his  sureties  were  not 
liable.  Such  nonsense  as  this  has  long  since 
been  exploded  by  tbe  march  of  modem  juris- 
.  prudence.  Mr.  Freeman,  in  his  note  to  this 
case,  at  pages  64  and  66,  states  *that  tbe 
weight  of  authority  clearly  shows  the  con- 
trary proposition"  from  that  laid  down  in 
the  principal  case  to  be  the  law.  There  can 
be  no  rational  doubt,  on  the  allegations  of 
thla  bill,  that  this  money  of  the  levee  board 
was  loaned  by  Williams,  as  treasurer,  un- 
der and  by  virtue  of  his  office,  and  because 
he  was  such  officer,  and  the  argument  that 
It  was  not  so  done  Is  wholly  unsatisfactory 
on  principle  or  sound  authority.  But  the 
learned  counsel  for  the  appellees  have  two 
other  contentions  upon  which  they  earnestly 
Insist:  First,  "that  Mr.  Williams  was  an  ab- 
solute insurer  of  all  levee  board  money  which 
came  into  his  possession  or  under  his  con- 
trol, by  virtue  of  his  <^ce,  and  thwef ore 
-was  not  liable  to  account  to  his  principal 
for  this  interest"  And  second,  that  the  legal 
title  to  all  moneys  which  thus  came  Into  his 
possession  vested  in  him,  as  an  Individual, 
and  that,  being  an  Insurer  of  such  money, 
the  relationship  of  debtor  and  creditor  Im- 
mediately arose  between  him  and  the  levee 
board,  and  therefore  he  was  only  legally 
liable  to  account  for  the  exact  amount  so 
received  by  him,  and  not  for  any  Interest. 

Tbe  leading  authority  In  support  of  these 
views  Is  the  case  of  the  State  v.  Walsen,  17 
Cokk  170b  28  Pac  Ut&,  16  L.  B.  A.  466.  In- 


deed«  this  la  the  cmly  case  directly  In  sup- 
port of  these  views.  Tbe  states  of  Indiana, 
Kentodiy,  Colorado,  and  the  territory  of 
New  Mezlo^  In  eCtect,  sustain  this  doctrine, 
resttag  th^r  decisions,  however,  not  on  gen- 
eral principle  whc^ly,  but  upon  their  particu- 
lar statutes.  The  Georgia  case  (Beufroe  v. 
Colquitt,  74  Oa.  61$  rested  In  part  upon  a 
spedal  statute,  but  may  be  Classed  as  sub> 
stantlally  supporting  this  view.  All  the  au- 
thorities along  this  line  are  reviewed  In  the 
case  of  McFetridge,  84  Wis.  473,  54  N.  W. 
1,  998,  20  L.  R.  A.  223,  and  this  whole  line  of 
reasoning  repudiated  as  utterly  unsound. 
The  courts  of  the  states  of  New  Tork,  Ohio, 
and  ^  territory  of  Oklahoma,  and  Wiscon- 
sin mH  the  direct  opposite  of  the  Colorado 
Supreme  Court,  and,  after  a  most  careful  ex- 
amination and  comparison  of  these  conflict* 
Ing  authorities,  we  announce  our  approval 
of  the  doctrine  of  the  McFetridge  Oase,  and 
our  repudiation  of  the  doctrine  of  the  court  of 
Colorado  as  announced  In  the  Walsen  Case. 
See  Bichmond  County  Supervisors  v.  Wandell, 
6  Lans.  (N.  Y.)  33;  Eshelby  v.  Cincinnati 
Board  of  Education,  06  Ohio  St  71,  63  N.  B. 
586;  Thompson  v.  Territory  of  Oklahoma,  10 
OkL  409,  62  Pac.  8SS;  McFedridge  Oase.  84 
Wis.  473,  54  N.  W.  1,  998.  20  I*  R.  A.  223. 
And  see  also  specially  IT.  S.  v.  Mosby,  188 
U.  B.  273,  10  Sup.  Ct  827,  33  L.  Ed.  625,  In 
which  the  United  States  Supreme  Court  ap- 
proves the  doctrine  of  the  McFetridge  Case. 
The  Supreme  Court  of  the  United  states 
said  that  the  moneys  In  that  case  were  pub- 
lic moneys,  ilnd  that  any  Interest  on  them 
was  an  increment  belonging  to  the  owner  of 
the  funds,  the  government,  and  It  expressly 
stated  that,  whilst  the  counsel  In  that  case 
was  not  required  to  put  tbe  funds  out  at  In- 
terest, yet,  If  In  fact  be  did,  tbe  accretion 
belonged  to  the  government  The  Supreme 
Court  of  New  York,  In  the  Wandell  Case, 
supra,  said  very  pertinently:  "The  motion 
that  a  public  officer  might  keep  back  interest 
which  he  has  received  upon  a  deposit  of  pub- 
lic money  as  a  prerequisite  of  office  Is  an 
atFront  to  law  and  morals,  and  such  act  Is 
nothing  more  than  an  embezzlement"  The 
great  underlying  principle  bere  Is  that  the 
interest  on  this  money  logically,  legally,  and 
necessarily  belongs  to  whoever  owns  the  mon- 
ey. The  use  of  that  money  earns  the  Inter- 
est. The  Interest  is  a  mere  Increment  to 
tbe  principal  fund,  and  It  1b  Impossible,  on 
any  clear  thinking  In  logic,  or  in  law«  to  es- 
cape the  conclusion  that  the  Interest  is  nec- 
essarily payable  to  tbe  owner  of  tbe  principal 
fund.  Whenever,  therefore,  the  question  Is 
settled  as  to  who  owns  the  principal  fund, 
all  the  rest  follows  without  difficulty.  Noth- 
ing more  Is  necessary  to  show  who  Is  the 
owner  of  this  fund  than  a  reading  of  our 
statutes.  Always  and  everywhere,  public 
money  Is  referred  to  and  treated  as  the  prop- 
erty of  the  state,  or  the  county,  or  the  levee 
board,  etc.,  etc.  In  no  Just  legal  pense  can 
It  be  possible  to  say  that  tbe  treasurer,  Wil- 
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llams,  was  the  owner  of  this  money;  tiut  be 
had  the  legal  title  to  this  money  in  the  sense 
that  the  money  was  his  absolutely.  He  Is 
the  custodian  of  tbe  money.  He  handles  the 
money,  he  deals  with  It,  but  he  haa  the  cus- 
tody, be  bandies  it,  deals  with  It  for,  and 
on  account  of,  his  principal,  the  levee  board. 
The  money  is  tbe  money  of  the  levee  board. 
If  Williams  died,  the  money  did  not  go  to 
tbe  administrators  of  his  estate  as  Williams* 
money.  It  would  pass  Into  tbe  bands  of  his 
administrator,  temporarily  o;ily;  but  It  is 
made  the  statutory,  legal  duty  of  his  admin- 
istrator to  promptly  pay  over  tbe  money  to 
the  proper  .authorities.  Sections  3485  and 
3486  of  the  Code  of  1906.  See  Bank  v.  Fogg, 
80  Miss.  750.  32  South.  2S5,  a  case  wl^lfr  sup- 
ports tbe  appellant^  not  the  appellee,  and 
shows  tbat  tbe  money  Is  the  property  of  tbe 
levee  board. 

It  is  a  very  singular  confusion  of  mind  in- 
to which  some  courts  have  fallen,  when  they 
say,  as  is  argued  for  appellee,  that,  If  an  of- 
ficer Is  absolutely  bound  as  an  insurer,  there- 
fore any  interest  which  be  receives  on  the 
money  Is  hla,  and  not  the  state's.  As  well 
remarked  by  Judge  Newman,  quoted  In  the 
McFetrldge  Case:  "Nobody  ever  beard  of  the 
claim  that  a  common  carrier,  by  reason  of 
its  absolute  liability,  became  the  owner  of 
tbe  goods  it  carried."  And  In  the  main  case 
(84  Wis.,  at  page  S17,  54  N.  W.,  at  page  11, 
20  L.  R.  A.,  at  page  237)  the  court  says: 
"While  such  absolute  liability  of  tbe  treas- 
urer will  be  assumed,  for  the  purposes  of 
the  case,  it  seems  to  us  that  no  eucb  conclu- 
sion necessarily  results  therefrom.  The 
treasurer  may  well  be  held  liable  absolutely 
for  all  money  of  the  state  coming  Into  his 
bands,  and  be  held  liable  also  for  Interest 
on  deposits.  As  stated  in  another  form,  such 
absolute  liability  does  not  ratop  the  state  to 
maintain  that  soch  interest  was  received,  by 
the  treasurer,  by  virtue  of  bis  ofilce,  and  be- 
longs to  his  office."  And  this  we  tbinb  is 
plainly  sound.  It  Is  a  complete  non  sequltur 
to  say  tbat,  because  Williams  was  an  abso- 
lute Insurer,  therefore  tbe  interest  belonged 
to  him.  The  two  principles  have  no  relation 
whatever  to  each  other.  Once  settled  dear- 
ly and  definitely  whose  money  tbe  principal 
sum  was,  and  tbe  interest  necessarily  be- 
longs to  tbat  person  as  ap  increment  to  the 
principal  fund,  and  to  argue  to  tbe  contrary 
Is  simply  to  lose  one's  self  in  a  metaphysical 
fog  of  sophistry,  falling  to  give  effect  to  the 
central  principle  of  right  and  justice,  making 
the  interest  the  property  of  the  party  who 
owned  the  principal  sum.  As  said  by  the 
court  In  the  case  of  McFetridge  again:  "It 
has  already  been  held  herein  that  tbe  pub- 
lic funds  were  lawfully  deposited  by  Treas- 
urer McFetridge  with  the  banks,  and  that 
be  lawfully  received  from  such  banks  com- 
pensation by  the  way  of  interest  for  tbe  nse 
of  such  deposits."  Under  those  circumstan- 
ces, and  In  the  absence  of  any  statute  eep- 
imtlnK  ttie  Interest  from  the  funds  and  di- 


verting It  to  othw  uses,  anch  Interest  was 

an  accretion  or  Increment  to  the  fund,  thus 
becoming  a  part  of  It,  and  logically  snd  nec- 
essarily belongs  to  tbe  owner  of  the  fond,  to 
wit,  the  state. 

It  la  Immaterial  tbat  the  treasurer  stlpn- 
lated  for  interest  on  the  deposits,  or  that  the 
banks  paid  blm  such  Interest,  or  that  both 
the  treasurer  and  the  banks  thought  he 
should  retain  the  Interest  as  his  own.  believ- 
ing that  he  was  entitled  thereto.  Snch  In- 
tention and  belief  cannot  affect  the  owner- 
ship of  the  interest,  or  its  essential  charac- 
ter as  a  portion  of  tbe  public  funds  in  tbe 
bands  of  tbe  treasurer.  Notwithstanding 
such  Intention  and  belief,  tbe  intereet  was.  In 
fact,  paid  to  the  said  treasurer,  and  belonged 
to  bis  said  office,  within  the  meaning  and  in- 
tention of  the  bond  In  suit  A  lawful  act 
cannot  be  rendered  unlawful  merely  because 
tbe  actors  intended  to  follow  It  by  an  un- 
lawful act  So  when  the  treasurer  lawfully 
received  money,  which  of  right  belonged  to 
his  office,  he  receives  it  by  virtue  of  bis  of- 
fice, and  cannot,  by  forming  and  executing 
an  Intention  to  retain  tbe  money  as  hia  own, 
divest  the  act  of  rec^vlng  tbe  money  of  its 
official  character.  It  remains  tbat  be  recdv- 
ed  It  "vlrtnte  offldL"  In  the  light  of  these 
principles,  the  contentions  above  referred  to 
by  the  learned  counsel  for  the  appellee,  all 
fall  to  the  ground.  In  the  Porlong  Case,  58 
Miss.  '717,  tbe  act  was  illegal.  Tbe  act  there 
of  depositing  the  money  was  not  ill^l,  and 
the  citation  of  the  Furlong  Case  Is  beside 
the  mark.  In  the  Eshelby  Case,  supra,  U 
was  said:  "It  does  not  follow  from  the  abso- 
lute liability  of  the  treasurer  that  the  funds, 
coming  into  his  hands  are  bis,  nor  tbat  upon 
the  receipt  of  money  in  bis  official  capacity 
the  relation  of  debtor  and  creditor  Is  estBl>- 
llsbed  between  himself  and  tbe  district  Oa 
tbe  contrary,  it  Is  quite  clear  that.  Instead 
of  being  tbe  debtor  of  tbe  district  he  is  Its 
treasurer,  the  custodian  of  Its  fonds^  and 
tbat  he  acquires  control  of  the  funds,  with- 
out acquiring  title  to  them." 

Speaking  of  Its  own  statutes,  which  for 
this  purpose  are  just  as  our  own,  the  oonrt, 
in  the  McFetrldge  Case,  84  Wis.  473,  54  N. 
W.  1,  998,  20  L.  R.  A.  223,  says:  "From  be- 
ginning to  end,  th^  are  entirely  Inconsistent 
with  the  theory  that  the  Legislature  Intended 
by  the  enactment  of  any  of  them  to  vest  the 
said  treasurer  with  the  legal  ownership  of 
the  public  moneys  which  come  into  his 
bands,  thus  making  him  merely  the  debtor  of 
the  state  in  respect  thereto.  If  such  were 
bis  relation  to  the  state,  it  would  be  difficult 
to  show  that  such  funds  were  not  subject  to 
be  seized  for  bis  debts,  or,  In  case  of  the 
death  of  the  treasurer  In  office,  tbat  the  same 
would  not  go  to  his  administrator  as  part 
and  parcel  of  bis  estate;  tbe  state  being, 
perhaps,  a  preferred  creditor.  It  Is  Incon- 
ceivable that  any  Legislature  Intended  such 
results,  and  there  Is  notbing  In  any  statute 
which  forces  the  condiiBion  that  tboy  did  so 
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say.  A  close  analysis  of  the  above  statntes, 
or  any  extended  dlscasslon  of  tbeiu.  Is  quite 
uimecefisary.  A  perusal  of  them  Is  sufflx:ient 
to  carry  conviction  to  the  mind  that  the  I^eg- 
ialature  never  Intended  to  divest  the  state  of 
Its  title  to  the  public  funds,  In  the  hands  of 
Its  treasurer,  and  the  consequent  control 
over  these  funds  which  results  from  owner- 
ship thereof." 

The  teamed  counsel  on  both  sides  In  this 
case  have  filed  briefs  of  signal  ability,  show- 
ing the  most  exhaustive  research.  It  follows 
that  the  court  below  erred  In  sastalnlng  the 
demurrers  of  the  defendant  WUllams,  and 
the  defendant  the  ^tna  Indemnity  Com- 
pany. These  decrees  are  therefore  both  re- 
versed, both  demurrers  overruled,  and  the 
cause  remanded,  with  leave  to  answer  within 
80  days  from  the  filing  of  the  mandate  In 
the  court  below. 

PER  CURIAM.  The  above  to  adopted  as 
tbe  opinion  of  the  court 
Reversed  and  remanded. 


YVLLER  V.  GITZ  OF  JAOKSON  (two  cases). 

(No*.  14,806y  14,307.) 
(Supreme  Court  of  Hlsalsaippl.   Hay  80,  1910. 
On  Suggestion  of  Error,  June  20,  1910.) 

1.  Ihtoxicatiko  LiquoBB  (I  122*)— Statdtes 

— CONSTBUCnON. 

Code  1906^  8  1746,  prohibiting  the  sale  of 
any  vinous,  aJcoholu^  malt  intoxiaiting,  or 
■piEituoas  llqnotB  or  Intoxicating  bitters  or 
other  drinks  which  If  driink  to  excess  will  pro< 
dace  intoxicatiOD,  prohiUts  the  sale  of  vinous, 
alcoholic  malt  intoxicating,  or  splritaona  liq- 
uors or  intoxicatiag  bitters,  without  reference 
to  whether  they  In  fact  Intozleate  becansa  aueh 
class  of  liqnoTB  are  known  to  be  of  an  intoxi- 
cating character  and  also  prohibits  the  sale  of 
any  other  drink  which  if  drunk  to  excess  wUl 
produce  intoxication. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
UquoTs,  De&  Dig.  «  122.*] 

2.  IirroxiaATnro  ijgiToiB  (1  122*)— Statotib 
~<3oifraBuonon. 

The  sale  of  malt  ale,  which  in  a  malt  liquor, 
and  which  contains  2.71  per  cent,  of  alcohol 
hy  volume  and  2.12  per  cent,  by  weight,  is 
prohibited  ^  Code  1006,  {  1746.  (Per  Mayes, 
C.  J.,  and  SmiQi,  JO 

ISA,  Note.— For  other  eases,  see  Intoxicating 
liquors,  Dec.  IMg.  |  122.*] 

8.  Intoxicatino  Liquobb  (|  1^*)— Statutes 

— oonstbuctior. 

A  sale  of  a  beverage  which  is  not  shown 
to  be  a  vinous,  alcoh(di<v  malt  intoxicating,  or 
•plritaons  liquor  or  iirtoxicating  bitter,  and 
which  contains  .18  per  cent,  of  alcohol  by  vol- 
ume and  .13  per  cent,  by  weight  is  not  pro- 
hibited by  Code  1906,  |  1746.  (Per  Mayes,  C. 
J.,  and  Anderson,  J.)  , 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Dec  Dig.  8  122.*] 

Appeal  from  Circuit  Court  Hinds  County; 
W.  H.  Potter,  Judge. 

Charles  N.  Fuller  was  convicted  In  two 
cases  for  unlawfully  selling  intoxicating  Uq- 
ooni  In  violation  of  an  ordinance  of  the  city 


of  Jackson,  and  be  appeals.  Judgment  of  con- 
viction In  one  case  affirmed,  and  Judgment  of 
conviction  in  the  other  case  reversed,  and  ac- 
cused discharged. 

These  cases,  being  governed  by  practically 
the  same  principles,  are  considered  together. 
The  defendant  was  convicted  In  two  cases  for 
the  unlawful  sale  of  Intoxicating  Hqnors  un- 
der tbe  ordinances  of  tbe  city  of  Jackson, 
and  appeals  to  this  oonrt 

As  authorised  by  section  8410,  Code  1906, 
the  municipal  autborlties  adcvted  a  general 
ordinance  making  all  offenses  against  the 
crlmUial  laws  of  the  states  occurring  within 
the  limits  of  the  city,  not  amounting  to  a 
felony,  violatbrns  of  the  dty  ordinances  and 
punishable  as  such.  In  each  case  the  affi- 
davit Gha^Eed  the  defmdant,  Fnllert  with 
sellix^  **vinous,  malt  alcobolic,  Intoxicating, 
and  spirituous  liquors,"  etc.  In  violation  of 
section  1746,  Code  1906,  which  had  become  an 
ordinance  of  the  dty  as  above  set  forth. 
There  was  an  agreed  state  of  facts  In  eadi 
case.  In  case  No.  14^06  the  Acts  agreed  on 
are  as  follows :  'The  Pendant  did  aell  in 
tbe  dty  of  Jackson,  Hinds  county.  Hiss.,  a 
beverage  known  as  *Brewett^  on  the  date, 
mentioned  In  the  affidavit  filed  herein.  He 
sold  It  Cot  cub  and  reoelTed  the  money  for 
It  Tba  Bald  beverage  sold  by  the  said  ^Uer 
contained  by  volume  ^  of  1  per  cmt  of  al- 
cohol, and  by  wel^t  .18  of  1  per  cant  of 
alcohol.  The  said  beverage  did  not  contain 
enough  alcohol  to  make  It  Intoxicating  to  any 
extent  when  drunk  to  excees.  The  said  bev- 
erage so  sold  was  not  In  fact  an  intoxicating 
liquor." 

In  this  case  the  court  gSTe  the  following 
Instmctlon  for  tbe  plahitUC:  *'llie  court  in- 
stmcts  the  Jury  for  tAe  plaintiff  that  U  you 
bdieve  from  the  eridence- beyond  a  reason- 
able doubt  that  the  defmdant  did  on  tbe  date 
named  in  die  afiUtavit  sdl  a  beverage  known 
as  'Brewett'  and  that  the  said  liquor  con- 
tained some  alcohol,  although  not  a  snffldent 
amount  of  alcohol  to  make  the  said  bevonge 
Intoxicating  to  any  extent  when  drunk  to  ^- 
cess,  you  should  find  him  guilty  as  charged." 
And  refused  instructions  Nos.  1,  2,  and  3  on 
behalf  of  the  defendant  as  follows:  "No.  1. 
Tbe  court  instructs  the  Jury  to  find  the  de> 
fendant  not  guilty.  No.  2.  The  coart  in- 
structs the  Jury  for  the  defendant  that  a  liq- 
uor Is  not  within  the  meaning  of  the  statutes 
of  this  state^  alcoholic,  nnless  It  contalos  a 
sufficient  amount  of  alcohol  to  make  It  In' 
toxicatlng  to  some  extent  when  drunk  to  ex- 
cess. No.  8.  Tbe  court  further  Instructs  the 
Jury  for  the  defendant  that  If  you  believe 
from  the  evidence  that  the  defendant  did  on 
the  date  named  In  the  affidavit  sell  a  certain 
beverage  known  as  'Brewett*  and  that  the 
said  beverage  contained  the  small  per  cent  of 
fflcobol  shown  by  the  evidence,  and  that  the 
said  percentage  of  alcohol  was  too  small  to 
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make  the  s&M  liquid  IntozleatUis  to  any  ex- 
tent even  whra  dnink  to  excess,  then  you 
sboiild  find  llie  d^endant  not  gnilt?." 

In  case  1^307  the  agreed  facta  are  as  fol- 
lows :  "The  said  defendant  did  on  the  date 
laid  In  the  affidavit  herein  sell  for  cash.  In 
the  dty  of  Ja<&son,  Hinds  connty.  Hiss.,  as 
a  beverage,  a  certain  Uanor  known  as  'Malt 
Ale.'  The  said  bererage  sold  by  the  nld  de- 
fendant on  the  said  date  contained  by  Tolnme 
2.70  per  cent,  of  alccAol  and  weight  2.12 
per  coit  of  alodioL'* 

The  court  gave  the  following  Instmctltm 
for  the  state :  "The  court  fnatmcts  the  Jury 
for  the  plaintiff  that  If  you  beliere  &om  the 
evidence  beyond  a  reasonable  doubt,  that  the 
defendant  on  or  about  the  date  named  in  the 
affidavit  sold  a  certain  liquor  known  as  'Malt 
Ale,*  and  that  the  said  liquor  was  sold  as  a 
beverage  and  contained  2.12  per  cent  of  al- 
cohol or  2.70  per  cent.,  ttien  yon  will  find  the 
defendant  guilty  as  cha^Eed."  And  refined 
the  following  Instructions  ufted  oa  the  part 
of  the  defmdant:  "The  court  instructs  the 
Jury  for  the  defendant  that  fbe  burdai  Is  up* 
on  the  dty  of  Jackson  to  prove  that  the  liq- 
uor ctiarged  to  liave  been  sold  Is  Intoxicating 
to  scnne  extent  when  drunk  to  excess;  that  it 
is  not  sufficient  merely  to  show  that  the  said 
liquors  contained  a  small  amount  of  alcohol. 
The  court  further  Instructs  the  Jury  that,  un- 
less yon  believe  from  the  evidence  tliat  the 
said  liquor  sold  by  the  defmdant  contained 
a  percentage  of  alcohol  large  enough  to  make 
the  same  when  drunk  to  excess  Intoxicating 
to  some  extent,  then  yon  will  find  the  defend- 
ant not  guilty." 

The  giving  of  the  diarges  asked  for  the 
stat^  and  refusing  those  asked  on  behalf  of 
the  defendant,  are  assigned  as  error. 

Flowers,  Fletcher  &  Whitfield,  for  appel- 
lant Jas.  B.  McDowell,  ^st  Atty.  Gni., 
for  appellee. 

ANDERSON,  J.  (after  stating  the  facts  as 
above).  The  paragraph  of  section  1746  of 
the  Code  of  1906,  which  Is  the  ordinance  of 
the  city  under  wbldi  the  defendant  was  con- 
victed, IB  as  follows:  "If  any  person  shall  (a) 
Sell  or  barter,  or  give  away  to  Induce  trade, 
or  keep  for  sale  or  barter,  or  to  be  given 
away  to  Induce  trade,  any  vinous,  alcoholic, 
malt  Intoxicating,  or  spirituous  liquors,  or 
Intoxicating  bitters,  or  other  drinks,  which 
If  dmnk  to  excess  will  produce  IntoxlcatloD, 
In  ai^  quantity  less  than  one  gallon,  without 
having  a  license  therefor  In  pursuance  of 
this  chapter."  etc.  The  language,  "which  If 
drunk  to  excess  will  produce  intoxication," 
qaallfles  the  terms  "vinous,  alcoholic,  malt 
intoxicating,  or  spirituous  liquors,  or  Intoxi- 
cating bitters,  or  other  drinks."  There  are 
alcoholic  drinks  which  are  known  to  the  law 
to  be  Intoxicating.  Within  tills  class  are  al- 
cohol, wine,  beer,  ale,  porter,  whisky,  brandy, 
gin,  rum,  and  perhaps  others.  Such  liquors, 
arcordlng  to  the  common  understanding,  are 


Intoxicating.  The  courts  take  Judicial  no- 
tice of  the  fact  that  they  are  aloohcdlc  liq- 
uors, and  will  produce  Intozlcattob  when 
drunk  to  excess.  28  Cya  61,  82,  6S;  17  A.  & 
a  Ehcyc.  of  Law  (2d  Bd.)  pp.  108,  199;  200; 
201.  There  will  be  found  collated  In  these 
two  authorities  the  cases  on  this  subject.  In 
a  case  whm  the  liquw  in  question  belongs 
to  this  cUUH^  it  is  mA  necessary  for  the  state 
to  prove  that  It  wlU  intodcate  when  dmnk 
to  excess;  while,  on  the  other  hand.  If  It 
Is  not  within  this  class  whldi  the  court  Judi- 
dally  shows  are  intoxicating;  It  la  necessary 
for  the  state  to  prove  that  If  dmnk  to  ex- 
cess it  will  cause  intoxication.  The  texm  "al- 
coholl(f'  Is  a  general  tena  whldi  seems  to 
have  been  thrown  In  rather  for  good  meosnre 
than  for  any  purpose.  The  statute  is  directed 
against  alcoholic  intoxlcanta.  The  sale  of  a^ 
cohollc  liquors  Is  prohibited  provided  they 
contain  saffident  alcohol  to  intoxicate  when 
drunk  to  excess. 

The  history  ocf  what  Is  commonly  known 
as  the  "prohibition  movement^'  In  this  state; 
which  resulted  In  the  enactment  of  the  stat- 
utes on  this  subject  now  In  force,  shows  that 
It  was  directed  against  the  sale  of  Intoxi- 
cating liquors.  Construing  all  these  statutes 
togetlier,  it  Is  apparent  that  the  object  of  the 
Legislature  was  to  prohibit  the  sale  of  in- 
toxicating liquors.  This  is  clearly  demon- 
Btrated  by  sections  1747,  1748,  1749,  1750, 
1752,  1755,  1758,  1759,  1765,  1767.  1773,  1776, 
1791,  1794,  1797,  and  1798  of  Code  1906,  and 
also  chapter  117  of  the  Laws  of  1908,  which 
Is  a  memorial  to  Congress,  to  enact  a  law  to 
prevent  the  issuance  of  United  States  reve- 
nue license  to  any  person  s^Ung  "intoxica- 
ting liquors"  in  any  locality  where  the  sa)e 
Is  prohibited  by  local  laws. 

It  is  contended  that  the  case  of  Edwards 
V.  City  of  Gulfport  49  South.  620,  Is  author- 
ity for  the  instructions  glv^  in  these  cases 
for  the  Btata  The  liquor  sold  in  the  Ed- 
wards Case  was  "Pabst  Mead,"  containing 
4.6  per  cent  alcohol  to  each  bottle;  and  the 
testimony  showed  that  two  bottles  ot  It  would 
Intoxicate  an  average  man.  The  court  charg- 
ed the  Jury  that  If  the  liquor  sold  was  a 
malt  or  alcoholic  liquor,  they  should  find  the 
defendant  guilty,  whether  shown  to  be  in- 
toxicating or  not  Judge  Whitfield  uses  this 
language  in  that  case:  "This  case  falls 
squarely  within  the  case  of  Beyfelt  v.  States 
73  MlBa  415,  18  South.  935.  On  the  evidence 
In  this  case  it  is  perfectly  manifest  that  a 
conviction  is  proper  on  either  one  of  two 
grounds:  First  that  the  liquor  was  shown 
to  be  both  alcoholic  and  malt  liquor;  and, 
second,  that  it  was  shown  to  contain  enougti 
alcohol  to  make  an  average  man  drunk  If 
he  drank  two  bottles."  Marks  v.  Stat^  159 
Ala.  71,  48  South.  864,  Is  referred  to  as  au- 
thority for  the  Edwards  Case.  It  is  true  that 
In  the  Marks  Case  (reviewing  the  statute 
substantially  the  same  as  section  1746,  Code 
1006)  the  Alabama  court  held  that  the  Ian- 
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Su&gB,  'Vhldi  If  dnmk  to  excesB  wlU  produce 
Intoxication,"  did  not  relate  to  each  and  all 
the  liquors  preceding  It  However,  the  court 
held  further  In  that  case  (exactly  contrary  to 
what  was  held  In  the  Edwards  Case):  "Wheth- 
er a  beverage  containing  1.46  per  cent  of  al- 
cohcri  by  weight  ai^d  1.8S  per  cent  by  to1> 
ume,  and  ^  per  crat  maltose,  making 
teaspoonfula  of  alcohol  per  pint  Is  an  alco- 
tkoUc,  aplrltuons,  Tlnons,  malt  or  Intoxicating 
liquor,  or  whether  If  drunk  to  excess  will 
produce  intoxication,  Is  a  question  of  fact 
for  the  Jury."  The  Reyfelt  Case  la  not  au- 
thority <or  the  Edwards  Case.  In  the  former 
the  liquor  sold  was  home-made  wine;  and 
the  court  held  It  was  unlawful  to  sell  it  re- 
gardless of  the  opinion  of  witnesses  that  It 
would  not  intoxicate.  The  dedrion  of  the 
court  was  manifestly  correct  because  wine 
is  one  of  the  liquors  which  has  an  ao^^ted 
judicial  meaning,  and  Judicially  known  to  be 
intoxicating  when  drunk  to  excesa 

It  Is  oontoided  on  Iwhalf  of  Oie  state  that 
the  purpose  of  the  Le^Iatare  was  to  pro- 
hibit the  sale  of  all  drinks  as  beverages  con- 
taining alcohol  In  any  quantity^  however 
small;  the  object  b^ng  not  alone  to  lessen 
drunkenness,  but  to  put  out  of  readi  of  the 
people  drinks  whldi  have  a  toidency  to  cre- 
ate a  thirst  for  Intoxicants.  There  is  nothing 
In  our  statutes,  nor  In  the  history  of  the 
"prohibition  movement"  to  Indicate  sudi  pur^ 
pose. 

If  the  charges  complained  ot  la  the  Instant 
cases,  and  which  were  authorized  by  the  Ed- 
wards Case,  are  the  law,  then  if  a  person 
should  mXl,  as  a  beverage,  a  barrel  of  water 
with  a  teaspoonfol  of  alcohol  In  It  be  would 
violate  this  statute ;  aijd  so  would  the  own- 
ers of  soda  fountains,  selling  the  usual  cold 
drinks,  using  various  extracts  hi  the  same^ 
contalnlDC  a  small  portion  of  alcohol  t<a 
their  preservation. 

These  views  necessitate,  In  my  Judgment 
the  overralii^  of  so  much  of  the  Edwards 
Case  as  holds  that  the  charge  in  qnestton  in 
that  case  was  a  correct  statement  of  the  law. 
That  case  stands  alone^  unsupported,  and  Is 
unsound. 

In  both  of  these  cases  the  court  should 
have  Instructed  the  Jury  peremptorily  to  And 
a  verdict  for  the  defendant  because  neither 
of  the  drinks  sold  were  shown  to  be  Intoxi- 
cating when  drunk  to  excess.  In  case  No. 
14,30T,  if  the  "Malt  Ale"  sold  had  been  prov- 
en to  be  ordinary  ale,  then  the  Jury  would 
have  been  authorized  to  convict  whether  the 
ale  was  shown  to  be  Intoxicating  or  not  when 
drunk  to  excess;  ale  being  in  the  class  of 
liquors  which  are  Judicially  known  to  be  in- 
toxicBtlng. 

Both  of  these  cases  are,  thentonj  revers- 
ed and  remanded. 

SMITH,  J.  <dl8S«iting).  I  fed  constrained 
to  diffo'  with  both  of  my  Bretiiren  In  the 
coDStmctloa  put  by  them  upon  the  statute 


in  question.  When  this  statute  was  under 
review  In  Reyfelt  v.  State,  73  Miss.  416,  18 
South.  92S,  this  court  said:  "The  statute, 
for  a  violation  of  which  the  appellant  was 
convicted,  makes  it  unlawful  to  sell,  inter 
alia,  any  *Tinous  or  alcoholic'  liquor.  The 
defsidant  sold  home-made  wine  made  from 
the  grape  and  from  blackberries,  which  wine 
he  and  bis  witnesses  swore  would  not  Intox- 
icate. He  asked  the  court  to  Instruct  the 
Jury  to  acquit  if  it  believed  from  the 
evidence  the  wine  would  not  produce  Intoxi- 
cation. Q^Is  the  court  declined  to  do,  but 
diarged  the  Jury  to  convict  if  the  sale  of 
wine  was  proved.  This  action  of  the  court 
was  correct  The  Legislature,  believing  la 
chemistry,  and  that  the  process  of  fermen- 
tation of  the  Juice  of  the  grape  will  produce 
alcohol,  has  seen  fit  to  prohtblt  the  sale 
of  such  iH'Oduct  and,  regardless  of  the  opin- 
ion <a  the  witnesses  that  this  prohibited 
article  would  not  intoxicate,  the  sale  was 
unlawful,  for  the  Legislature  prohibited  such 
sales  t>ecause  it  thought  that  alcoholic  wines 
would,  in  some  Instances,  Intoxicate." 

This  was  a  square  adjudication  that  the 
words,  "which  if  drunk  to  excess  will  pro- 
duce intoxication,"  did  not  qualify  the  terms 
*'Tinoua,  akobollc^  malt,  intoxicating,  or  spir- 
ituous liquors."  The  court  in  its  opinion 
said  nothing  about  Judidal  notice^  but  held 
that  it  was  unnecessary  to  inrove  that  vinous 
or  alcoholic  liquor  was  intoxicating  for  the 
sole  reason  that  the  L^tslature  had  so  or- 
dered. The  same  a^ument  with  rtference 
to  the  qualification  <tf  these  words  the 
words,  "if  drunk  to  excess  wiU  inoduce  In- 
toxication," was  made  in  that  case  by  coun- 
sel for  ai^lant  as  was  made  In  the  case  of 
Edwards  v.  Gulfjport  4»  South.  eSO,  This 
lattOT  case  announced  no  new  c<HiBtructl<m 
of  the  statute,  but  simply  followed  the  Bey- 
felt  Case.  The  Legislature  has  adopted  the 
construction  put  upon  this  statute  In  the 
Reyfelt  Case  by  twice  re-enacting  it  I  do 
not  think,  therefore,  that  these  cases  sbould 
be  overruled ;  neltbw  do  I  think  they  should 
be  qualified  to  the  extent  of  saying  that: 
*'When  the  beverage  sold  contains  a  sttiSeient 
quantity  of  alcoh(^  to  coiwtitute  the  domi- 
nant quality  of  the  beverage,  and  is  the 
thing  on  account  of  which  it  is  sold,  there  is 
then  a  violation  of  the  law,  even  if  it  be 
conclusively  shown  that  the  beverage  will 
not  Intoxicate."  The  statute  does  not  pro- 
vide that  alcohol  must  be  the  "dominant 
quality  of  the  beverage,"  but  in  express 
terms  prohibits  the  sale  of  alcoholic  liquor 
without  reteceaCB  to  its  intoxicating  quality 
and  irrespective  of  the  amount  of  alcohol 
which  it  contains.  Gilbert  v.  Husman,  70 
Iowa,  241,  41  N.  W.  3;  Sawyer  v.  Bottl 
(Iowa)  124  N.  W.  787. 

The  words  '^Ucoholic  liquor"  have  a  plain 
and  definite  meaning;  that  Is,  a  liquor  con- 
taining alcohtd,  and,  since  the  L^rlslatnre 
has  not  limited  the  amount  of  i^cohol  such 
liquor  must  contain  In  order  to  come  within 
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the  prohiUtion  of  the  statute,  this  court  has 
no  right  to  do  so.  The  Legislature  meant  to 
establish  and  fix  a  certain  guide  for  the 
coarts  In  administering  this  statute^  and  did 
not  Intend  to  leave  it  to  the  Juries  to  say 
when  alcohol  was,  or  when  It  was  no^  the 
dominant  ^nality  of  the  liquor. 

On  Suggestion  of  Error. 

HATES,  Ob  J.  The  same  ai^Uant  Is  here 
on  appeal  In  two  cases;  one  heing  No.  14,306 
and  the  other  Na  14.807.  For  convenience 
I  follow  the  method  adopted  by  losUce  AN- 
DERSON, and  discuss  the  two  cases  In  this 
(^nlon.  Both  cases  charge  the  unlawful 
sale  of  *Mnous,  malt,  alcofaoll<^  Intoxlcatlus, 
and  Birfrltnous  liquors."  Both  originated  in 
prosecutions  conducted  for  a  violation  of  the 
ordinance  of  the  of  Jackson  in  the  court 
of  the  police  justice  ot  the  city.  The  ordi- 
nances of  the  city  prohibiting  the  sale  or 
barter  ct  Intoxicating  liquors  are  rescripts 
of  chapter  116  of  the  Acts  of  1908.  In  dis- 
cussing these  cases,  therefore,  I  shall  deal 
with  them  as  thongh  they  arose  under  the 
act 

The  facts  in  both  cases  are  agreed  to,  and 
On  the  trial  In  the  circuit  court  the  agreed 
facts  constituted  all  the  testimony.  In  case 
No.  14306  It  was  agreed  that  the  beverage 
sold  was  "Brewett,"  and  contained  .18  of  1 
per  cent  of  alcohol  by  volume,  and  .13  of  1 
per  cent  of  alcohol  by  weight  There  Is  no 
proof  In  the  record  as  to  how  this  "Brewett" 
is  made— that  Is  to  say,  whether  or  not  it  is 
a  malt  liquor^nor  is  it  proven  to  be  vinous, 
or  spirituous.  The  agreed  facts  show  only 
that  it  contains  a  small  quantity  of  alcohoL 
Under  the  agreed  facts  this  beverage,  there- 
fore, if  a  prohibited  liquor,  must  be  such  a 
prohibited  liquor  as  falls  within  the  class 
designated  as  "alcoholic  liquor."  Case  No. 
14,307  charges  the  same  offense;  but  the 
agreed  facts  show  that  the  beverage  in  that 
case  was  "Malt  Ale,"  and  contained  2.71 
per  cent,  of  alcohol  by  volume  and  2.12  of 
alcohol  by  weight  In  this  last  case  the 
agreed  facts  concede  that  It  is  a  malt  liquor. 

It  may  be  also  stated  that  I  take  judicial 
notice  of  the  fact  that  any  liquor  contain- 
ing more  than  2  per  cent  of  alcohol  by 
weight  win  intoxicate,  as  a  matter  of  fact, 
if  drunk  to  excess.  See  fall  report  of  case 
of  United  States  v.  Cohh,  2  Ind.  T.  474,  B2 
S.  W.  41.  In  the  Cohn  Case,  in  the  proof 
fbnnd  in  the  report  of  the  case,  it  is  shown 
by  expert  witness  that  beverages  containing 
more  than  2  "per  coit  of  alcohol  will  intoxi- 
cate, and  the  trial  court  in  that  case  took 
Judicial  notice  of  it  It  Is  also  shown  in 
tdiat  case  tliat  the  gorwnment  fixed  2  per 
cent  of  alcohol,  by  w^ht  as  in  truth  con* 
stlttttlng  an  intoxicatins  liquor.  I  feel,  there- 
fore, that  I  am  safe  in  saying  that  I  shall 
take  Judicial  notice  of  a  fact  so  well  estab- 
lished by  proof  and  legislative  action. 

laiapter  115,  pw  110,  Laws  1908,  enumei> 


atea  certain  dasses  of  lienors  which  cannot  be 
sold,  or  bartered,  under  any  condition.  The 
statute  prohibits  the  sale  of  muSi  liquors  as 
It  expressly  names,  without  r^ard  to  their 
intoxicating  or  nouintoxlcating  quality,  and 
without  reference  to  what  quantity  of  alco- 
hol may  be  contjilned  in  them.  If  a  party 
is  charged  with  merely  selling  an  "alcoholic 
liquor,"  and  such  liquor  is  neither  vinous, 
malt  or  spirituous,  if  the  quanti^  of  alcohol 
la  so  negligible  as  not  to  constitute  the  bev- 
erage sold  an  "alcoholic  liquor,"  of  course 
there  can  be  no  conviction  of  a  sale  of  sw^ 
liquors,  even  if  It  be  shown  that  in  truth 
there  is  some  alcohol  in  the  beverage.  There 
must  be  enough  alcohol  in  It  to  make  it 
"alcoholic"  as  the  statute  says;  but  I  ahall 
discuss  this  particular  subject  later. 

The  liquors  expressly  named  whidi  the 
law  prohibits  from  being  sold  are  "vinous, 
alcoholic,  malt  or  spirituous  liquors,  or  in- 
toxicating bitters."  The  sale  of  these  liq- 
uors Is  prohibited  without  reference  to 
whether  In  fact  they  intoxicate,  <>nt  Iwcaose 
It  Is  well  known  tliat  this  class  of  liquors  *are 
of  an  tutoxicatlng  character.  After  express- 
ly prohibiting  the  sale  of  the  character  of 
liquors  named  above,  the  statute  then  pro- 
hibits the  sale  of  another  class  not  enumer- 
ated, whtdi  are  **all  other  drinks  irtildi  if 
drunk  to  excess  will  produce  Intoxlcatfon." 
If  a  beverage  be  sold  which  does  not  foil 
within  the  first  class  named,  then,  only,  is  it 
necessary  for  such  beveraw  to  Intoxicate 
before  there  can  be  a  successful  prosecution 
for  a  violation  of  the  liquor  laws.  I  crafess 
that  it  is  difficult  to  conceive  of  a  drink  iliat 
win  Intoxicate,  whlcb  would  not  be  indnded 
In  Uie  description  of  the  ei^n-essly  forblddai 
liquors;  but  the  Legislature,  knowing  the 
evasions  resorted  to  by  the  violators  of  the 
law  and  tb^  activity  In  devising  concoctions 
for  this  purpose  thought  It  ufe  to  put  a 
general  im>hIblti<Hi  on  the  sale  of  all  other 
drinks  whidi  would  Intoxicata  In  the  Rey- 
felt  Case,  78  Mlsa  416^  18  South.  9^  it  was 
hdd  that,  where  a  par^  was  diarged  with 
selling  any  one  of  the  upressly  oiamerated 
liquors  prohibited  to  be  sold.  It  was  not 
necessary  to  go  further  and  show  that  the 
llquw  was  intoxicating.  In  tbe  case  of  Ed- 
wards T.  Olty  of  Oulfport  40  Sontb.  620;  le 
was  again  held  that,  wherever  the  liquor  feU 
within  the  dasses  eipresaly  iirohlblted  1^ 
tbe  statute,  it  was  not  necessary  t»  prove 
that  it  was  of  an  intoxicating  diaracter.  and 
the  court  further  bdd  tbat  the  dause  in  tiie 
stetnte;  whldi  prohibited  the  sale  of  *Nitlier 
drinks  wbldi  if  drunk  to  excess  will  produce 
IntoxlcaUon,**  stood  alone  in  tbe  statute,  hav- 
ing no  r^erence  to^  or  In  any  way  qiull^- 
ing,  tbe  preceding  portion  of  the  ftatnte 
which  tffoblMted  tbe  sale  of  any  **vlnoii^  al- 
coholic, malt  jur  splrltaons  liquors,"  etc. 
This  holding  of  tbe  court  Is  supported  by 
the  cases  of  State  v.  Auditor,  etc.,  US  Ohio 
St  635,  67  N.  B.  1062;  U.  S.  v.  Cobn,  2  Ind. 
T.  474,  &2  S.  W.  38,  41. 
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In  ttie  last  of  the  Above  cases,  the  court, 
constraliiff  a  statute  alxDllar  to  this,  tbtj  per- 
tinently asked:  "If  It  were  Intended  that 
only  audi  of  liiese  as  conld  be  shown  to  be 
intozlcatli^  shoold  be  Indnded,  why  name 
them  at  all?  Why  not  simply  say  that  all 
Intoxicating  liquors  and  drinks  should  be 
prohibited?^  In  brl^,  the  statute  says  that 
"TbuHU^  alcoholic,  malt.  Intoxicating  or  splr- 
ItnooB  liquors,  or  intoxlcatlnc  bitters,**  can- 
not be  sold  at  all,  and  then  it  says  Uiat  It 
shall  be  lawful  to  sdl  all  otluff  drinks  except 
mdi  "other  drinks  wblch  If  drunk  to  exceas 
will  produce  Intoxication.'*  If  there  Is  any 
beverage  that  can  be  concelTed  of  by  tiie  In- 
genlona  violators  <tf  the  law,  not  felling  with- 
in the  doss  named  above  which  will  not  In- 
toxicate, and.  which  yet  proves  a  desirable 
beverage  for  thoae  indlned  to  purchase  same 
for  its  character  as  an  Intoxicant,  Its  sale 
may  continue.  I  confess  that  I  eaa  con- 
celve  of  no  drink  that  can  be  devised  not 
covered  by  the  broad  toms  of  Ibe  statute. 
It  IB  not  only  hdd  by  this  court  that,  where 
the  laws  expressly  name  and  problbit  0ie 
■ale  of  certain  beverages  as  constituting  bev- 
erages 'of  an  intoxicating  character,  It  Is  Im- 
material that  such  beverage  does  not  in  fact 
intoxicate ;  but  there  is  much  authority  dae- 
where  for  this  proposition.  In  the  case  of 
State  V.  York,  74  N.  H.  125.  at  page  128,  65 
Atl.  685^  at  page  686,  it  Is  said :  "Where  an 
act  expressly  prohlblte  the  sale  or  keeping 
for  sale  of  a  particular  liquor  or  jdass  of  liq- 
DOTS,  it  is  not  necessary  to  allege  in  the  In- 
dictment thereunder,  or  to  prove  njMm  fbe 
trial,  that  the  particular  liquor  or  dass  of 
liquors,  the  sale  of  which  is  forbidden,  la  in- 
toxlcattng."  In  the  case  of  State  v.  Freder- 
ickson,  ICa  Me.  37,  at  page  48,  68  AU.  eSS,  at 
page  537,  116  Am.  St.  Bep.  293,  at  page  299, 
It  -was  shown  In  that  case  that  the  statute 
prohibited  the  sale  of  "wine,  ale,  porter, 
strong  beer,  lager  beer  or  other  malt  liquors 
end  dder,"  and  the  court  said:  "In  deter^ 
mining  whether  or  not  a  liquor  is  to  be  re- 
garded as  intoxicating  under  this  oiumera- 
tion,  it  Is  entirely  immaterial  whether  It  Is 
intoxicating  tn  ftict  As  was  well  said  In 
State  T.  O'Connell,  99  Me.  61,  58  AU.  59: 
*It  la  not  for  the  Jury  to  revise  the  judgment 
of  the  LegMatnre  and  determine  wliether  liq- 
uor is  or  Is  not  In  fact  intoxicating/  When 
It  appears  that  a  liquor  comes  within  the 
scope  of  the  forbidden  enumeration,  that 
mom«it  its  Intoxicating  character  becomes 
fixed  by  law,  and  Its  nonlntoxlcatlng  char- 
acter, as  a  matter  of  fact,  becomes  «itlrdy 
immaterial  with  respect  to  the  application  of 
the  statute."  In  the  cases  above  dted  will 
be  found  multiplied  authority  for  tbla  state- 
ment ot  the  rule.  See,  also.  State  v.  Auditor, 
68  Ohio  8t  685,  67  N.  B.  1062,  supra. 

I  do  not  think  the  ctHUtltntlonallty  of  stat- 
utes of  this  character  can  be  successfully 
controverted.  The  police  power  of  a  state  Is 
broad  enough  to  problbit  the  sale  of  those 
things  whidi  it  considers  destructive  of  the 
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health,  ttie  good  morals,  and  the  peace  of  its 
dtlzens.  If  the  state  has  this  power,  it  Is 
necessarily  vested  witib  the  authority  to  make 
Its  laws  effective,  and  the  subterfuges  and 
dl^ises  resorted  to  by  the  Ingenious  vh^t- 
ors  of  the  liquor  laws  are  as  well  known  to 
the  legislator  and  the  jndsa  as  to  those  who 
violate  the  law.  Knowing  the  schemes  re- 
sorted to  by  those  who  would  destroy  the 
prohibition  Uiyn  and  make  them  fardcal  by 
their  failure  to  give  that  protectlim  from  the 
evil  of  intoxicants  which  Is  their  design  and 
purpose,  the  L^flslature  has  met  all  schemes 
of  tboee  who  would  evad^  by  prohibiting 
the  sale  ct  all  subterfi^es.  It  has  prohibit- 
ed lite  sale  not  tmly  of  intoxicants,  but  of 
tbat  diaracter  ot  IlquOTs  that  go  hand  in 
hand  with  Intoxicants;  that  Is,  have  the 
diaractw  of  intoxicants,  though  in  truth  they 
do  not  intoxicated  The  police  powor  of  the 
state  is  not  so  impotent  and  restricted  as  that 
it  cannot  etmibat  and  repA  all  evasions.  We 
hear  mudi  of  the  constitutional  rights;  but 
no  man's  rights  are  Infrli^ed  np<m  by  this 
act  of  the  Legislature,  and  the  cfmstmctlon 
which  I  tfve  it,  and  whidi  this  court  has 
given  It,  unless  sncb  person  deslreB  to  en- 
gage in  the  traffic  of  lirtoxicants.  Surdy  tlie 
state  cad  ssy  to  such  person  tbat  you  cannot 
profit  in  tbe  sale  of  this  contraband  artide 
of  merdiandlse,  no  mattw  bow  small  the 
quantity  sold,  or  by  what  name  you  call  It. 
If  this  great  power  of  the  stete  could  be 
thus  thwarted  by  those  engaged  in  criminal 
acts,  it  would  indeed  be  an  Impotent  thing. 
In  criminal  and  in  civil  law,  frand,  disguise^ 
and  pretense,  vrbatevw  form  It  has  assumed 
In  an  effwt  to  subvot  the  good  faith  of  the 
law,  has  not  bem  snbtte  enough  to  evade  tbe 
L^lriatures  and  the  oounte  for  long. 

I  have  no  hesitancy  In  saying  tbat  the 
sale  of  "Malt  Ale,**  no  matter  what  the  quaur 
tlty  of  alcoh<d  in  same  may  be,  is  opressly 
prohibited  by  the  statnt^  and  any  person 
sdllng  same  has  violated  the  law.  The 
agreed  fa^  in  case  Mo.  14,307,  where  the 
appdlant  agrees  that  he  was  selling  a  liq- 
uor  known  as  "Malt  Ale^**  constUuto  a  vlola- 
tiaa  of  the  law.  Not  <mly  doee  he  violate 
the  law  in  the  agreement  tqr  stating  that  he 
IS  selling  "Malt  Ale,'*  but  the  facte  In  that 
caae  show  that  tbiB  liqnor  contains  2.70  per 
cent  of  alcoliol  by  v^dnme,  and  2.12  per  cent, 
of  alccdiol  by  wei^t,  whldi  Is  an  intoxicating 
Uquor.  I  have  more  dlflteulty  in  applying 
tbe  law  to  the  second  cas^  No.  14,306,  be- 
cause tbe  agreed  facte  do  not  show  that 
"Brewett"  is  a  malt  drink.  I  do  not  feel 
warranted.  In  tbe  absoaoe  of  proof  of  this 
fact,  In  assuming  tbat  it  is  a  malt  drink. 
If  it  were  proved  that  **Brewett"  was  a  malt 
drink,  I  would  unhesitatingly  be  In  favor  of 
an  afflrmance  of  this  cas^  because  no  malt 
drink  can  be  lawfully  sold.  Therefore 
"Brewett,"  if  a  loohiuted  Uquw,  must  be 
dused  under  that  section  ot  the  stetnto 
whldi  prohlbite  the  sale  of  any  alcoholic 
drink.  In  this  view  of  it  I  cannot  make  up 
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my  mind  to  declare^  as  a  matter  of  law,  that 
a  beverage  whlcb  contains  only  .18  of  1  per 
cent  of  alcohol  by  volume,  and  .13  of  1  per 
cent,  by  weight,  Is,  onder  the  law,  an  alcohol- 
ic drink.  It  eeems  to  me  that  the  quantity 
of  alcohol  in  this  drink  Ib  too  negUsible  to 
be  classed  as  an  alcoholic  drink.  In  many 
states  where  the  sale  of  "alcoholic  drinks" 
is  prohibited,  the  Legislatnre  has  fixed  a 
standard  by  which  conrts  may  be  governed 
In  determining  whether  a  drink  la  alcoholic 
or  not  Some  of  the  states  provide  that  a 
drink  shall  be  such  when  It  contains  1  per 
cent  of  alcohol;  some  have  raised  the  per- 
centage higher.  If  the  Legislature  had  said 
what  per  cent  of  alcohol  should  constitute 
an  alcoholic  drink,  the  statute  would  he  free 
from  any  doubt;  but,  since  they  have  not 
done  BO,  I  do  not  feel  warranted  In  saying 
that  BO  small  a  quantity  as  is  agreed  to  be 
contained  In  "Brewett"  can  be  said  to  make 
the  drink  an  alcoholic  drink.  The  L^lsla- 
ture  has  not  prohibited  the  sale  of  any  drink 
containing  alc(Aol ;  but  It  has  prohibited  the 
sale  of  an  "alcoholic  drink."  When  can  a 
drink  be  said  to  be  "an  alcoholic  drink"  ?  It 
seems  to  me  that  any  beverage  containlog 
one-half  of  1  per  cent  of  alcohol  has  no 
longer  a  merely  negligible  qnantlty  of  al- 
cohol, and  any  beverage  havli^  this  percent- 
age of  alcohol,  by  whatever  name  called,  Is 
an  "alcoholic  drink"  within  the  meaning  of 
the  statute. 

I  concur  with  Justice  ANDERSON  In  the 
reversal  of  case  No.  14,800,  but  think  that 
case  No.  14,807  should  be  affirmed  both  be- 
cause It  is  shown  that  appellant  sold  "Malt 
Ale/'  expressly  prohibited  from  sale  by  the 
statute,  and  further  becanse  the  Uqnor  is  an 
Intoxicating  liquor. 

It  follows  from  these  views  that  the  for- 
mer judgment  in  case  No.  14,307,  reversing 
same,  shall  be  vacated,  and  a  Judgment  of 
affirmance  now  entered.  In  case  No.  14,306 
the  suggestion  of  error  Is  overruled,  and  on 
retrial  the  court  below  is  directed  to  give  a 
peremptory  instruction  to  discharfe  defoid- 
ant  on  the  agreed  facts  in  same. 

ANDERSON,  J.,  concurs  in  tbe  order  re- 
versing cause  No.  14,30^  but  dissents  from 
the  reasons  assigned  therefor.  In  cause  No. 
14307,  ANDERSON,  J.,  dissents  In  toto,  ad- 
hering in  both  cases  to  the  view  ocuHressed 
In  his  original  opinion. 

SMITH,  J.  As  I  must  adhere  to  the  views 
expressed  by  me  whea  these  cases  were  first 
before  the  court,  It  follows  therefrom  that  I 
concur  with  Brother  MAYE>S  in  holding  that 
the  liquor  sold  In  cause  No.  14,307,  known 
as  "Malt  Ale,"  containing  2.71  per  c&at  of 
alcohol  by  volume,  and  2.12  per  cent  of  al- 
cohol by  weight,  is  both  a  malt  and  an  al- 
coholic liquor,  and  therefore  Its  sale  is  pro- 
hibited by  the  statutv.  It  also  follows  that  I 


dissent  flrom  tbe  view  extwessed  by  him  that 
the  Uqnor  sold  In  cause  N&  14,306,  which 
contained  .18  of  1  per  cent  of  alcohol  by  vol- 
ume, and  .13  of  1  per  cent  of  alcohol  by 
weight,  is  not  an  alcoholic  liquor.  In  my 
opinion  the  amount  of  alcohol  which  a  t>ev- 
erage  contains  Is  Immaterial.  Its  sale  Is  pro- 
hibited the  statute  If  it  contains  any  al- 
cohol. 


mobiud;  j.  ft  k.  a  r.  cx>.  t.  wingo. 

(No.- 14,299.) 
(Supreme  Onirt  of  fiOssissippl.   July  4*  1910.) 

Appeal  from  CSiancery  Court  Pontotoc  Coun- 
ty; J.  Q.  Robins,  Chancellor. 

Action  by  M.  J.  Wingo  against  the  Mobile, 
Jackson  ft  Kansas  Cl^  Bailroad  Company. 
Judgment  for  plsJntUt,  and  dsCendaat  appeals. 
AfBnned. 

Hower^  Fletcher  ft  Whitfield,  for  appelant 
Mitchell  ft  Robenon,  for  qweUee^ 

FDR  CURIAM.  Affirmed. 


ROBINSON  T.  TAZOO  ft  M.  V.  R.  CO. 

(No.  14,522.) 
(Supreme  Court  of  Mississippi.   June  27,  1010. 
Suggestion  of  Error  Orerruled  July  4,  1810.) 

Appeal  from  Circuit  Court,  Wilkinson  Coun> 
ty:  M.  H.  Wilkinson,  Judge. 

Action  by  Louis  Robinson  aninst  die  Yazoo 
ft  Misaisaippi  Valley  Railroad  Company.  Jndr- 
ment  for  defendant  and  idaintiS  appeals.  Re- 
versed and  remanded. 

Shannon  ft  Jones,  for  appellant  G.  N.  Burch 
and  Mayes  ft  I^ongstreet,  for  appellee. 

ANDERSON.  J.  Railroad  Co.  v.  Brooks,  8S 
Miss.  269,  38  South.  40,  R&ilrosd  Co.  v.  Land- 
rum,  88  Miss.  399,  42  South.  675,  and  Basley 
V.  Alabama  Great  Southern  Ry.  Co.,  50  South. 
491,  are  decisive  of  Ae  question  here  involved, 
for  the  appellant  Tb9  court  below  therefore 
erred  in  ezdnding  appellant's  testimony  and 
directing  the  Jniy  to  return  a  verdict  for  the 
appellee. 

Reversed  and  remanded. 


BOGOS  T.  ALABAMA  CONSOL.  GOAL  ft 
IRON  CO. 

(Sapreme  Court  of  Alabama.     Feb.  3,  lOia 
Rehearing  Denied  June  30,  1910.) 

1.  Mastkb  Ann  Skrvant  (f  216*>— Asstmp- 
iiOR  or  Risk— Natubb  and  Extent. 

Except  where  the  relations  between  nu<ttf<r 
and  servant  are  modified  by  the  employer's  lia- 
bility act  (Code  1007,  N  8910-3913),  a  semmt 
assumes  toe  riak  of  Injury  caused  by  the  ntfii' 
gence  of  a  fellow  servant  acting  pritbin  tbe  scope 
of  hia  «npi<^ment 

[Ed.  Note.— For  other  cases,  see  Master  tod 
Servant  Cent  Dig.  H  067-673;  Dec  Dig.  i 
216.*] 

2.  HaSTBB  AKD  SBBTART  a  179*)— IJ^IUTT 

or  MAsns  ros  Injubixs— Biinom's  Lza- 

BILITT  Acr, 

The  employer's  lUblllty  act  (Code  1907.  S 
8910-^918)  does  not  codify  the  whole  law  as  to 
the  UablHty  of  employers,  or  destroy  any  com- 
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mon-Iaw  right  of  serrants,  and  til  Rrranta  tn 

entitied  to  maiotafa  actions  against  tbeir  em- 
ployers in  all  cases  where  they  formerly  have 
done  BO,  as  it  will  not  be  presomed  that  the 
Lecislatnn  Intended  to  make  any  innovation 
Qpon  the  oommoiK  law  fnrtlwT  than  the  ease  ah- 
Bolntely  reaaires ; .  bat  the  statute  in  <ineitlon 
Is  remedial  and  will  be  construed  eo  aa  to  ad- 
vance the  remedy. 

[Bd.  Note. — E*or  oAer  caaea,  see  Master  and 
Servant,  Gent  Dig.  i|  354-358;  Dec  Dig.  | 
179.*] 

8.  MaBIXB  and  SEBTAKT  (I  ISO*)— MAStEB'S 

LiABiuTT  Act— LiABzuTT  JOB  Act  ot  AJf- 

OTBEB  EUPL0T£. 

The  employer's  liabiUty  act  (Code  1907,  {| 
SOIO-^IS),  providing  that,  when  a  persooal  in- 
jury !•  received  by  a  servant  in  the  service  of 
the  master,  the  latter  is  liable  to  each  servant 
as  if  be  were  a  stranger  when  sach  iojory  is 
caused  by  the  negligence  of  any  person  in  the 
service  of  the  master  who  has  ue  cliarge  or 
control  of  any  signal,  points,  locomotive,  engine, 
electric  motor,  switch,  car,  or  train  apon  a  rail- 
way, or  of  any  part  of  the  track  of  a  railway, 
does  not  bar  recovery  for  the  negUgenoe  of  an 
engineer  in  defendant's  employ,  sboogfa  the  en- 
gineer and  the  intestate  were  not  fulow  eerv- 
ants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S>  359-368;  Dec.  Dig.  f 
ISO.*] 

4.  MA9TEB  AND  SEBVANT  (§  ISO*)— -WhO  ABB 

Fellow  Sebtahts— Railboad  utUFLOTta. 
Employes  engaged  in  or  about  a  railroad. 
Including  therein  employes  who  by  their  employ- 
ment are  brought  into  such  close  relation  with 
the  operation  of  the  road  that  the  danger  from 
the  operation  constitntes  an  ordinary  danger  of 
the  service  in  which  they  are  engaged,  though 
they  are  not  strictly  railroad  employes,  are  fel- 
low servants  with  uiose  operating  signals,  loco- 
motives, trains,  etc.,  on  the  railroad,  and  are 
within  the  purview  of  the  employer's  liability  act 
(Code  1907,  H  3010-3913),  making  a  master 
liable  for  Injuries  received  by  a  servant  as  If 
he  were  a  stranger,  when  the  injury  is  caused 
by  the  negligence  of  any  person  in  the  service 
of  the  master  who  has  charge  or  control  of  any 
sigaal,  points,  locomotive,  engine,  electric  mo- 
tor, switch,  car,  or  train  npon  a  railway,  or  any 
part  of  the  track  of  a  railway. 

[Ed.  Note. — l!\>r  other  cases,  «ee  Master  and 
Serrant,  Cent  Dig.  S  867;  Deb  Dig.  i  180.*] 

Mayfietd,  J.,  dissenting. 

Appeal  from  City  Court  of  Birmingham; 
G.  O.  Nesmitb,  Judg& 

Action  by  Lawrence  P.  Boggs  against  the 
Alabama  Consolklated  Coel  &  Iron  Company. 
A  demurrer  to  the  complaint  was  austalued, 
aDd  plolutlif  appeals.  ReTersed  and  remand- 
ed. . 

Collier  ft  Bcrlmer  and  Allen  ft  Bell,  for 
appellant.  TlUmaii,  Bradley  ft  Morrow,  for 
am>dlee. 

SATRE,  J.  There  were  12  counts  In  the 
complaint  to  all  of  which,  in  their  final 
shape,  demurrers  were  sustained.  Ttie  com- 
plaint alleges  that  plaintiff's  Intestate  and 
the  engineer  of  whose  negligence  he  com- 
plains were  both  In  the  employment  ot  the 
defendant  and  oigaged  at  the  time  of  the  In- 
JIUT  In  the  diadiaige  ct  duties  Imposed  upon 
thmn  by  ttieir  empIoymeDt.   No  donbt  the 


^ort  of  the  pleader  was  to  state  a  case 
within  the  fifth  subdivision  of  the  employ- 
er's liability  act  (Code  1907,  f  3910).  No 
donbt,  also^  the  oonrt  twlow  felt  constrained, 
by  the  deelsim  of  this  court  In  Alabama 
Steel  &  Wire  Company  t.  Orlffln,  1^  Ala. 
428,  42  Sontb.  1084,  subsequently  approved 
by  a  majority  of  the  court  in  Woodward 
Iron  Company  t.  Curl,  163  Ala.  215, 44  South. 
969.  and  In  Pear  t.  Cedar  Cre^  Mill  Co., 
156  Ala.  263,  47  South.  110^  to  hold  that  the 
complaint  stated  no  cause  of  action  under 
the  statute;  this  for  the  reason  that  the 
complaint  showed  that  the  plaintUTs  Intes- 
tate was  onployed  as  a  carprater  In  and 
about  the  defendant's  mine,  so  that  he  was 
not  of  that  class  of  railroad  employes  for 
whose  benefit  the  statute  was  said  In  Orif- 
fln's  Case  to  have  been  enacted-  It  is  now 
insisted  that  the  cases  referred  to  were 
based  npon  a  misconception  of  the  meaning 
of  the  statute,  and  a  formal  dissent  by  one 
member  of  the  court,  and  the  reluctant  a(> 
ceptance  of  those  cases  ttome  members  of 
the  bar  who  appear  to  have  given  the  ques- 
tion special  attention,  as  well  as  the  earnest 
protest  of  the  ai^lant  In  this  case,  seem  to 
justify  some  further  examlnatUm  of  the 
subject 

It  Is  familiar  law  that,  except  as  modified 
by  the  employer's  liability  act,  a  servant  un- 
dertakes, as  between  hlmstif  and  his  mas- 
ter, to  run  all  the  ordinary  risks  of  the  serv- 
ice, and  this  Includes  the  risk  of  injury 
caused  by  the  negligence  of  a  fellow  servant 
while  acting  witlUn  the  scc^  of  his  wnploy- 
ment  And  this  court,  in  Central  of  Georgia 
T.  Lamb,  124  Ahu  172,  26  South.  969,  held 
that  the  employe  assumed  also  the  risk  of  in- 
jury resulting  from  the  wanton  or  willful 
wrongdoing  of  fellow  employes  except  in  the 
instances  provided  for  In  the  act  The  rea- 
son assigned  for  this  rule  Is  that  the  servant 
knows  when  he  enters  the  service  that  he 
will  be  exppeed  to  the  hazard  of  Injury  from 
negllgoace  on  the  part  of  his  fellow  servants, 
and  he  must  be  Bnpposed  to  have  contracted 
on  the  terms  that  aa  betwera  himself  and  the 
master  he  would  assume  the  risk.  In  Smoot 
V.  M.  ft  M.  Ry.  Co.,  67  Ala.  13,  It  Is  stated 
by  the  court  that  there  is  also  a  higher  rea- 
son for  relieving  the  master  from  liability 
for  such  injuries,  founded  in  the  policy  of 
encouraging  and  c(«npelling  the  servant  to 
exercise  diligence  and  caution  in  the  dis- 
charge of  his  duties,  which,  while  protecting 
him,  affords  protection  also  to  the  master; 
such  diligence  t>elng  properly  esteemed  a  bet- 
ter security  against  injury  from  the  negli- 
gence ot  a  fellow  servant  than  recourse 
against  the  master  for  damages,  when  the 
Injury  has  been  received.  The  cogency  and 
sufficiency  of  the  reason  stated  in  the  Smoot 
Case  has  been  much  doubted.  It  occurs  to 
us  that  the  assumption  of  risk  by  implied 
contract  Is  the  Juristic  tmals  of  the  doctrine 
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of  commoD  emp1<grmait;  while  tbe  mcatmgt- 
meat  and  oompnlslon  of  tbe  wnmnt  to  the 
ezerdae  of  diligence  thus  foateiiiig  Indos- 
trlal  enterprises,  oonstitnte  its  Jnstlflcalioa 
as  an  economic  policy.  Howerar  that  mar 
be,  the  common-law  doctrine  of  the  contract 
assumption  of  risk,  indndlns  the  risk  of  in- 
Jnry  from  tbe  negligence  of  oo-emid(vte>  ts 
too  firmly  established  to  be  dlstnriied  by  the 
conrts.  But  erery  legislative  enactment  on 
tbe  subject  Imi^les  an  nptnmlng  ai  the  uip- 
posed  policy  because  not  jostUled  by  «zperl- 
oice,  and  compels  a  narrowed  and  resMcted 
an>llcatioa  of  the  Juristic  theory. 

It  Is  {woper  at  this  ptrint  to  remark  that 
tb»  servant  stands  in  tlie  position  of  assum- 
ing the  risk  only  when  be  hu  received  In- 
Jury  while  acting  in  bis  mastw'e  service  by 
the  act  of  a  feUow  servant  also  so  acting. 
In  other  words,  tbe  injured  and  thB  ne«U- 
gent  servants  or  onployte  must  have  bem 
engaged  In  a  common  emidi^mait.  If  the 
Injured  persm  wsb  not  so  acting,  he  was  one 
of  the  public;  if  tbe  act  which  caused  the 
Injnry  was  not  within  the  scope  of  the  negli- 
gent servanfs  ^ployment,  tbe  master  Is  not 
responsible.  The  employer's  liability  act  has 
wrought  certain  cbfuiges  in  the  law  stated. 
But  it  is  well  enough  to  remember  tliat  it 
was  no  part  oi  the  purpose  <rf  the  act  to  co- 
dify the  whole  law  as  to  the  liability  of  em- 
ployers or  to  destroy  any  conmion-Iaw  ri^t 
of  servants.  All  servants  are  entitled  to 
maintain  actions  against  their  employers  ia 
all  cases  where  they  could  formerly  liave 
done  so.  Robts.  ft  WalL  Duty  ft  Liability  of 
Etaployers,  207;  Ryalto  v.  Medianlce'  Mills, 
160  Mass.  100,22N.  m766,6Ii.B.A.  067; 
Colorado  MUllng  Oo.  v.  Mltdiell.  2S  Oolo. 
2SA,  68  Pa&  2&  It  la  not  to  be  presumed 
that  the  Legislature  Intended  to  make  any 
innovation  upon  the  common  law  further 
than  the  case  abs<Autdy  rsQulfes.  Bndh  has 
been  the  language  of  the  conrts  in  all  ages. 
1  Kent's  G<Hnm.  404.  This  courtjhas  repeat- 
edly anDounced  the  general  principle.  The 
statnte,  however,  is  ranedlal  and  ought  to  be 
constmed  so  as  to  advance  the  remedy.  In 
M.  ft  B.  Ry.  Go.  V.  Holbom,  84  Ala.  133,  4 
South.  146,  it  Is  said  that,  whQe  a  narrow 
and  restricted  view  of  the  statute  should  not 
be  taken,  the  court,  considering  its  objects, 
having  regard  to  the  intention  of  the  Legis- 
lature^ and  taking  a  broad  view  of  its  provi- 
sions, cmnmensnrate  with  its  proposed  pur- 
poses, would  not  enlarge  the  term  further 
than  may  be  necessary  to  effectuate  its  mani- 
fest ends.  In  any  Tlew,  th^  Is  no  reason 
to  suppose  an  Intentlw  to  deprive  servants 
injured  by  the  negligence  of  other  servants 
of  any  right  of  action  they  had  at  the  com- 
mon law.  A  servant  Injured  by  the  u^l- 
gent  act  of  another  servant  acting  for  the 
commoa  master  within  the  scope  of  his  em- 
ployment cannot  be  denied  the  right  of  re- 
covery in  an  action  under  the  statute  on  tbe 
ground  that  he  was  not  engaged  In  a  com- 


mon employment  with  tbe  ddlnquent  with- 
out conceding  to  him  the  rl^t  to  recover  un- 
der the  common  law  as  a  stranger,  for  be 
must  have  a  place  In  <xte  category  or  tbe 
other.  Ttaoe  can  be  no  tmfllclent  reason  for 
marooning  servants  of  the  master  who  are 
fellow  servants  of  the  dtflnauait,  but  who 
do  not  mgage  in  the  operatioa  of  a  railroad, 
in  a  dass  to  themselves  where,  alone  of  ail 
the  world,  th^  may  not  maintain  a  suit 
against  the  mastorfor  the  Injurious  negligent 
act  of  another  servant  having  diarge  or  con- 
trol of  any  special  point,  locomotive,  engine, 
electric  motor,  switch,  car,  m  train  npoa  a 
railway^  or  of  any  part  of  the  tnu*  ot  a 
railway.  It  seons,  howeva,  to  be  suivoeed, 
and  the  demurrer  in  this  case  asserts,  that 
tbls  has  beoi  the  ^ect  ot  the  deddans  to 
wbldi  we  referred  in  tbe  outset. 

The  statute  deals  only  wlQt  those  cases 
which  at  the  commrai  law  weee  affected  by 
the  doctrine  ot  conunon  employment,  for  tnly 
In  sudi  cases  was  tlie  servant  denied  the  ri^t 
to  recover  of  the  mnter  for  the  n^lgeoce  ot 
another  servant  Unless  tbe  negligent  and 
tbe  injured  employte  were  engaged  in  a  com- 
mon «mpl(vmait,  as  affecting  the  master's 
llabiUty,  they  stood  to  eadi  other  in  tbe  re- 
laUon  ot  strangers,  although  they  may  have 
been  oni^oyed  by  a  cmnmon  mastw.  the 
contnuit  imi^led  on  the  part  of  the  servant 
Is  to  bear  the  risk  only  of  the  business  in 
whldi  he  is  engaged,  and  not  the  rl«k  of  ui- 
otber  business,  he  would  not  be  prevented  by 
his  contract  from  nialntaininf  an  action 
agahut  the  master,  if  he  were  Injured  by 
the  negligence  of  another  servant  ot  the 
same  mastw,  engaged  in  other  busineSB.  His 
remedy  would  be  restricted  by  the  contract 
only  as  tx>  the  negligence  of  fellow  snrants 
engaged  In  the  same  general  service;  or  tbose 
employed  in  tbe  omduct  of  one  common  »- 
terprise  or  undertaking,  or  those  whose  em- 
ploymmt  is  such  that  their  negligence 
in  the  nsoal  line  of  tihelr  duty,  he  might 
reasonably  expect  to  be  radai^red,  or  those 
whose  negligence  might  be  understood  to  be 
incident  to  his  sOTlce."  Fifield  v.  Northern 
Railroad  Co.,  42  N.  H.  225.  "As  a  laborer  on 
a  railroad  track,  either  In  switching  trains 
or  repairing  the  track.  Is  constantly  exposed 
to  the  danger  of  passing  trains,  and  bound 
to  look  out  for  them,  any  negligence  Ih  tbe 
management  ot  sndi  trains  Is  a  risk  whidi 
may  or  should  be  contemplated  by  him  in 
entering  upon  tbe  service  of  the  company. 
This  Is  probably  the  most  satlsfa^ry  test 
of  liability.  If  the  departments  of  the  two 
servants  are  so  ter  sqwrated  from  each  oth- 
er that  the  posdbllity  of  combig  In  contact, 
and  hence  of  Incnrrti^  danger  from  tbe  neg- 
ligent perfwmance  of  the  duties  (tf-soch  oth- 
er d^rtment  could  not  be  said  to  be  with- 
in the  contenq>lati(m  of  the  parson  Injured, 
the  doctrine  of  fellow  service  should  not  ap- 
ply." Northern  Pac  Railroad  v.  Hambly, 
154  U.  S.  S49, 14  Snp.  Ct  983.  38  L.  Ed.  lOOSL 
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''nie  iffln<4[kle  unddrlyliv  tboee  decisions 
wlil<dt  hold  a  master  llaUe  to  a  serrant  for 
the  Diligent  act  of  another  Berrant  In  a  sep- 
axate  and  distinct  department  of  -the  Betrlce 
iB  that  a  snrant  <mly  sssnmes  the  risk  from 
the  neyi^lgence  of-  thoee  so  ctoselr  associated 
with  him  that  he  Is  presumed  to  have  con- 
tracted with  referoice  to  sncfa  work."  L.  A 
N.  B.  B.  Ca  V.  Stuber,  108  Fed.  984,  48  Oi 
CL  A.  14%  64  L.  B.  A.  686.  There  are  many 
other  cases  to  the  same  effect.  To  state  the 
pn^wsltlffli  In  the  langa^  ct  Mr.  Labatt: 
"There  may  be  a  disconnectlcnL  of  duties  so 
great. that  It  would  be  wht^  unreasonable 
to  infer  that  the  rladc  of  the  ne^iligttit  serv- 
ant's act  was  one  which  the  injured  servant 
contemplated  end  accepted."  Section  49D. 
Furtbor,  he  says  that  there  is  a  ccanplete 
unanimity  as  to  the  points  that.  In  ordfflr  to 
let  In  the  defaise  of  common  onployment,  it 
must  aivear  that,  at  the  time  the  accident 
in  suit,  the  negligent  and  injured  servants 
were  not  only  undw  the  centred  of  the  same 
mastw,  but  were  aJao  engaged  In  the  dis- 
charge ot  duties  which  may  be  said.  In  a  rea- 
sonable sense,  to  have  been  directed  to  the 
attainment  ot  the  same  end.  Section  483. 
It  Is  to  be  noted,  also^  that  the  statute  does 
not  make  that  n^Bgence  which  was  not  neg- 
ligence before ;  It  does  not  make  the  mastor 
resp(Mi8lble  for  acts  or  Uilngs  whldi  do  not 
constitute  a  breach  of  duty;  it  does  not  cre- 
ate a  cause  ot  action  where  none  previously 
existed ;  it  mei^  adds  a  remedy  against  a 
jfOTwa  other  than  the  actual  wrongdow;  It 
takes  away  from  the  master  one  defense, 
i^adng  the  employs,  when  tho  ccmdltlons  ot 
the  statute  have  been  satisfied.  In  the  posi- 
tion of  cme  of  the  pabllc  Bobts.  A  Wall, 
pp.  180^  242, 248.  The  result  Is  that  the  posi- 
tion oi  an  employA  injured  by  the  negligence 
of  another  onployA  of  the  same  master,  but 
not  in  the  common,  anpl<^ent.  Is  unaffected. 

In  Alabama  Steel  ft  Wire  Company  v.  Grif- 
fin, supra,  speaking  of  those  counts  of  the 
com^idnt  in  which  recovory  was  sought 
undor  subdivision  B  of  the  employer's  11a- 
bUltyact,  Itwiusaid:  "Sz  vl  termini,  in  ord> 
er  for  the  plaintiff  to  recover  under  said  sub- 
division, the  pleading  and  proof  must  show 
that  at  t2ie  time  he  was  injured  he  was  em- 
plf^ed  in  and  about  the  railroad.  It  Is  not 
anffldent  that  he  was.  employed  at  a  plant 
by  the  same  master,  who  also  owned  and 
controlled  a  railroad,  which  may  be  operat- 
ed In  furtherance  ot  the  business  of  the 
plant  His  duties  must  be  In  and  about  the 
railroad."  This  ruling  was  based  upon  the 
finding  that  subdivision  6  of  the  act  was 
omcted  for  the  protection  of  those  engaged 
In  the  hazardous  business  of  operating  a 
railroad  only,  and  this  flndlog.  In  turn,  was 
Insed  upon  the  proposition  that  to  give  It 
any  other  construction  would  render  the 
sabdl vision  unconstitutional,  and  In  support 
of  that  proposition  the  opinion  of  the  So- 
preme  Court  of  Iowa  In  Foley  t.  Chicago, 
02  80-66 


etc.,  B.  B.  Co.,  64  Iowa,  644.  21  N.  W.  124, 
is  quoted,  as  follows:  "Th6  manifest  por- 
p<»e  of  the  statute  was  to  give  its  benefits 
to  employ^  oigaged  in  the  bazardons  bual- 
:  ness  of  operating  railroads.  When  dins  lim- 
ited, it  is  constitutional.  Whoi  extended 
farther.  It  becomes  unconstitutional."  We 
will  notice  as  briefly  as  may  be  the  auQiori- 
tles  cited  to  sustain  the  positton. 

In  Missouri  Pac.  Bwy.  Co.  t.  Mackey,  127 
U.  S.  205,  8  Sup.  Ot  1161,  82  L.  Bd.  107,  the 
Supreme  Court  of  the  United  States  held  that 
the  baiardons  character  of  the  business  of 
operating  a  railway  would  seem  to  call  for 
special  leglalatbm  with  respect  to  railroad 
corporatlims,  having  for  its  object  the  pro-, 
taction  of  tbsit  employes  as  well  ss  the 
safety  of  the  public.  The  statute  of  Kansas 
there  under  considOTatlon  was  in  terms  di- 
rected against  railroad  companies.  In  view 
of  the  iates  utterances  of  that  court,  it  may 
wdl  be  that  the  statute  of  Kansas  offended 
against  the  Constitution  ot  the  ITnited  States, 
for  that,  discriminating  between  corpork- 
tloos  and  natural  persons  operating  rail- 
roads, it  denied  to  the  former  the  equal  pro- 
tection of  the  laws.  SmyUi  v.  Ames,  168  IT. 
8.  466-522,  IS  Sup.  Ot  888,  43  U  £d.  187. 
As  for  the  rest,  tbat  decision  clearly  recognis- 
es the  right  of  the  states  to  legislate  for  the 
protection  of  mploytis  as  well  as  the  public 
against  the  special  dangws  incident  to  the 
operatlcm  of  rallrrads.  The  statute  in  that 
case  was  upheld. 

Missouri  Pacific  v.  Humes,  116  n.  S.  612, 
6  Snp.  Ct  m  28  L.  Ed.  463.  and  BarMer  v. 
Connolly,  118  U.  S.  27,  5  Sup.  Ct  357.  28  L. 
Bd.  823,  had  to  do.  the  one  with  a  statute  re- 
qulrli^  railroad  a>rporations  to  erect  and 
maintain  fences  and  cattle  guards  on  the 
sides  of  th^r  roads,  and  the  other  with  a 
municipal  (wdinance  prohibiting  washing  and 
ironing  In  public  laundries  and  washhouses 
within  defined  territorial  llkits  and  within 
certain  hours.  So  &r  as  we  are  now  able  to 
see,  these  cases  do  not  touch  the  questi<m 
involved  in  the  case  at  hand. 

In  the  case  of  Fol^  v.  Chtcag<^  B.  I.  ft 
Pap.  Railway  Co.,  supra,  tihe  court  had  undw 
consideration  a  section  of  the  Code  of  Iowa 
which  was  in  this  language:  "Every  corpora- 
tion operating  a  railroad  shall  be  liable  for 
all  damages  sustained  by  any  person,  in- 
cluding employte  of  such  corporation,  In  con- 
sequence of  the  n^lect  of  agents,  or  by  any 
mtffinanagement  of  the  oiglneers  or  other 
employes  of  the  corporation,  and  in  conse- 
quence of  the  willful  wronga,  whether  of 
commission  or  of  omission,  of  sudi  agents, 
engineers  or  other  employes,  whm  touch 
wrongs  are  In  any  manner  onmected  with 
the  nse  uid  opca-ation  of  any  railway  on  or 
about  which  they  shall  be  employed."  Con- 
sideration of  the  lan^age  of  the  statute 
seems  to  show  that  its  purpose  was  to  deny 
to  railroad  compfuiies  tbe  defense  of  com- 
mon employment  only  in  the  event  both  the 
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InJnreA  and  tbe  negligent  employtf  an  on- 
ployed  on  or.  about  tbe  railroad.  That  also 
■eema  to  have  been  the  Tlev  of  fha  court 
The  plaintiff  soed  aa  an  employe  Tbe  de- 
dalon  vaa  that  he  oonld  not  recover  for  Ifte 
reason  that  he  had  nothing  to  do  with  the 
running  of  trains,  and  was  therefore  not  en- 
gaged at  the  time  of  his  injury  in  the  swrloe 
of  the  defendant  In  audi  capacity  that  he  was 
entitled  to  recover  under  tbe  statute  damages 
for  an  Injury  by  reason  of  the  negligence  of 
a  co-«nploy6.  At  an  earlier  time  there  had 
been  in  Iowa  a  statute  in  these  words: 
"Bvoy  raitaroad  company  shaU  be  liable 
for  all  damages  sustained  by  any  person,  in- 
cluding employte  of  the  company.  In  con- 
sequence of  any  n^ect  of  the  agents,  or 
any  mismanagement  of  the  engineer  or  other 
employe  of  the  corporation,  to  any  poson 
sustaining  such  damage."  In  speaking  of 
this  statute  in  Deppe  r.  Chicago,  B.  I. 
&  Pae.  B.  B.  Co.,  36  Iowa,  B2,  the  court  used 
the  language  quoted  In  Alabama  Steel  & 
Wire  Co.  V.  OrlflBn,  supra,  aa  follows:  ^Fhe 
manifest  punKwe  of  the  statute  was  to  give 
Its  benefits  to  mployes  engaged  in  tbe 
hazardous  business  of  operating  railroads. 
When  thus  limited,  It  Is  constitDttonal.  When 
extended  further,  it  becomes  unconstitution- 
al." To  lllnstrate  its  view  the  court  said: 
"Suppose  a  railroad  ctnnpany  onploy  several 
posons  to  cut  the  timber  aa  its  r^ht  <tf  -way 
where  it  la  about  to  extend  Ita  road,  and  the 
landowner  employs  a  like  numbw  of  persons 
to  cut  the  tlmbw  on  a  strip  of  equal  length 
alongside  auch  right  of  way.  If  one  of  each 
set  of  employte  shall  be  Injured  by  the  negli- 
gence of  a  co-employfl,  and  tbe  employ^  of 
the  railroad  company  can,  under  the  statute, 
maintain  an  action  against  his  employer  and 
the  other  cannot;  then  it  Is  clear  that  the  law 
does  not  apply  upon  the  same  terms  to  all 
in  the  same  situadon."  And  the  statute  was 
held  to  be  an  effort  at  class  legislation.  In 
order  to  avoid  that  operation  of  the  statute, 
it  was  held  that  it  gave  its  benefits  to  em- 
ployes engaged  in  operating  railroads  only. 
So  far  as  concerns  the  result  reached  In  that 
case,  we  have  no  need  to  quarrd  with  the 
dedsion.  It  might  well  have  been  put  upon 
the  ground  that  the  statute,  applied  In  strict 
accordance  with  its  language,  woidd  work  a 
dlscrlminatlim  against  railroad  companies  as 
snch,  because  natoral  persons  operating  rail- 
roads were  not  put  In  the  same  category. 
The  statute  of  Iowa  consldored  In  Deppe's 
Case  had  been  passed  in  1862.  The 
Uture  of  tbat  state  seons  to  have  been  of  the 
opinion  tbat  tbe  reel  trouble  with  It  was  as 
we  have  suggested,  for  In  1872  it  enacted  a 
similar  statute  exteiding,  however.  Its  pro- 
visions to  persons  as  well  as  to  corporations 
owning  or  (grating  a  railroad.  2  Labatt.  i 
7S8a.  It  la  to  be  observed  that  our  statnte 
makes  no  discrimination  in  the  class  of  em- 
ployers or  «nployes  affected  by  It.  It  may 
be  tbat  mly  those  persons,  natural  or  arti- 


ffleial,  operating  rallroadB,  make  use  ot  sig- 
nals, locomotives,  cus,  and  tbe  like,  iqton 
railways,  and  hence  that  snbdi vision  6  af- 
fects employers  only  who  are  engaged  in  the 
operation  of  rallroada;  but  the  cUaalflcatloii 
hwe  la  baaed  uptm  tbe  ttxt  tiiat  the  opera- 
tion of  rallroadB,  by  whomsoerer  operated. 
Involves  great  and  peculiar  hasard&  The 
statnte  Is  In  part  a  police  regulathm. 

Ho  satisfactory  brief  quotation  can  be 
made  from  the  case  of  Indianapolis  Ballway 
Company  v.  Houlihan,  167  Ind.  494,  60  N.  B. 
OiS,  64  L.  B.  A.  787,  Cited  to  support  tbe 
Griffin  Oas&  The  case  supports  that  view  of 
ttie  statute  we  now  tak&  Tbe  argument  con- 
cludes with  the  statemoit  tiiat  the  Alabama 
statute  creates  a  liability  for  the  negligence 
of  those  In  charge  of  signals^  engines,  vtCj  In 
favor  of  all  co^employes. 

In  Dltbemer  v.  Chicago,  eta,  B.  B.  Co^ 
47  Wis.  .138.  2  N.  W.  69^  the  doctrine  of  the 
Iowa  cases  Is  disapproved.  Minnesota  got 
Ite  law  from  Iowa.  Mr.  Labatt  to 
thedr  dedalons  with  evidoit  disapproval  In 
thia  lai^funge:  "tn  ordw  to  save  tbe  Iowa 
and  Minnesota  acts  from  the  imputation  of 
being  regnant  to  tbe  constltotional  provi- 
sion which  prohibits  class  legislation,  it  has 
been  deemed  necessary  to  hold  that,  al- 
thous^  the  words  employed  1^  the  L^^a- 
tnre  w«e  perfecfly  goieral.  tbey  should  be 
oonstmed  aa  bdng  applicable  only  to  serv- 
ants engaged  in  the  actual  operation  of  the 
road." 

We  do  not  doubt  that  our  atatute  Is  oitire- 
ly  free  from  constitutional  objectlrai.  and 
must  receive  a  broader  application  in  re- 
spect to  the  class  of  employes  affected  than 
it  was  pmnltted  to  have  in  Griffin's  Case. 
That  case  Is  modified  accordingly.  We  hold 
that  employe^  mgaged  on  or  about  a  rail- 
road, indudliv  therein  employes  brought 
their  employment  into  such  dose  relation 
with  tbe  opwation  of  tiie  railroad  as  tbat 
it  may  be  said,  in  a  reaaonatde  soise,  that 
danger  therefrom  cmutitutea  an  ordinary 
danger  of  the  service  In  which  th^  are  en- 
gaged, though  tb^  be  not  stricUy  railroad 
employee,  as  wdl  as  those  engaged  In  the 
actual  operation  of  the  railroad,  are  fellow 
servants  with  those  employes  who  oposte 
signals,  locomotives,  trains,  etc.,  on  tbe  rail- 
road, and  fall  under  the  Influence  of  the  snb- 
dlTlslon.  Smployte  otherwise  circumstanc- 
ed are  entitled  to  sue  as  monbers  of  the  pub- 
lic having  no  particular  rtiatlon  witii  the 
railroad— as  strangSES. 

Probably  what  has  been  said  extaids  the 
influwce  of  tbe  statute  Ip  practical  applica- 
tion to  but  tew  cases  In  whl<di  tiie  injured 
employe  is  not  immediate  engaged  in  tbe 
operation  of  a  railroad— the  case  considered 
with  approve  in  Alabama  Steel  ft  Wire  Ca 
V.  Grlflbi  bdng  of  the  numbov-and  It  does 
not  at  all  affect  the  fact  that  railroads  are 
responsible  In  one  form  or  Qie  other  for  all 
injuries  proximately  canaed  by  the  negli* 
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xenm  of  tbelr  enrploy6s  operating  locomo- 
tlres,  etc.,  along  their  tracks,  as  was  the  case 
here  alleged.  Wbere  tbe  negligence  occars 
In  the  operation  of  signals  or  points,  the  rule 
may  be  different,  for  possibly,  as  to  them,  a 
railroad  company  owes  no  doty  to  strangers. 
It  affects  only  the  framing  of  the  complaint 
It  seems  to  hare  been  the  rule  In  dealing 
with  dedaratlons  under  the  employer's  li- 
ability act,  to  treat  an  allegation  of  employ- 
ment by  a  common  master  as  a  sofflcleit'  al- 
legation of  an  employment  common  In  reapect 
'to  the  risk  assumed  under  the  conomon-law 
status,  and  it  has  been  reguired  tiiat  a  com- 
plaint BO  framed  must  exclude  the  master's 
defense,  arising  at  the  common  law  out  of 
the  relation,  by  stating  with  some  particu- 
larity a  case  falling  under  some  snbdlTlslon 
of  the  statute.  Community  of  employment 
is  necessarily  Implied  between  an  employe 
who  Inspects  for  use  and  one  who  uses  the 
appliances  lnBi)ected.  So  between  a  super- 
intending employe  and  one  superintended. 
So  between  an  employ^  who  glres  orders  and 
directions  and  him  who  must  conform.  Sub- 
diTlslon  4  is  more  difficult  But  no  such  Im- 
plication arises  in  respect  to  a  servant  in- 
jured by  the  negligent  act  or  omission  of  an- 
other operating  a  railroad  train.  Where  it 
is  uncertain  just  wtiat  the  relation  between 
the  plaintiff  and  the  negligent  employ^  was 
at  the  time  of  the  injury  complained  of,  or 
rather,  how  the  facts  will  turn  oat,  good 
practice  would  seem  to  require  that  in  order 
to  avoid  a  variance,  counts  under  the  statute 
be  Joined  with  others  on  the  common-law 
liability  of  the  master  as  to  a  stranger.  Ry- 
alls  T.  Mechanics'  Mills,  supra.  That  seems 
to  have  bem  tbe  effort  of  the  pleader  In  the 
beginning.  Later  on,  all  counts  were  pnt  In 
the  same  categorj-. 

As  we  understand  the  record,  the  demnr- 
rer  to  the  various  counts  as  amended,  aside 
from  some  grounds  which  cannot  be  consider- 
ed because  they  are  merely  general,  asserted 
In  varied  phrases  that  the  plaintiff  should 
not  be  allowed  to  recover  on  the  case  stated 
for  two  reasons:  (1)  Plaintiff's  intestate  and 
the  delinquent  engineer  were  fellow  servants, 
and  therefore  plaintiff  cannot  recover  on  any 
principle  of  g^eral  law;  (2)  plaintllTs  in- 
testate was  not  engaged  in  operating  a  rail- 
road, and  therefore  plaintiff  cannot  recover 
under  subdivision  S  of  the  employer's  liabili- 
ty act  In  other  words,  the  demurrer  sets  up 
a  class  of  fellow  servants  who  are  not  en- 
titled to  the  benefits  of  that  sulKllvlslon  of 
tbe  statute.  But,  as  we  think  we  have 
sbown,  this  proposition  of  the  demurrer  is 
untenable.  And  that  Is  all  we  are  undertak- 
ing to  decide  at  this  time.  We  do  not  af- 
firm that  plaintUTs  intestate  and  the  n^ii- 
geot  employe  were  fellow  servants.  In 
dealing  with  the  case  we  have  assumed  that 
relation  to  have  existed  between  them  be- 
cause the  demurrer  does  not  question  it. 
The  demurrer  does  not  question  the  anfflclen- 
C7  of  the  complaint  for  aaj  oth«  reason 


tlian  that  we  liave  indicated.  It  should  have 
been  overruled. 
Reversed  and  remanded. 

SIMPSON  and  EVANS,  JJ.,  concur.  AN- 
DERSON and  McCLELLAN,  JJ.,  concur  In 
the' conclusion.    MATFIELD,  3^  dissents. 

ANDERSON,  X  While  I  concur  in  the 
conclusion  reached  by  tJK  majoritr  that  some 
of  the  counts  were  not  subject  to  the  grounds 
of  demurrer  interposed  thneto,  I  do  not  wish 
to  be  understood  as  extending  mbdivl^on  5 
of  the  employer's  llabUlty  act  any  further 
than  It  was  eztimded  in  tbe  UrifBn  and  Curl 
Cases,  Btipra.  In  other  wmrds,  I  think  the 
complaining  servant  must  be  a  f  ^ow  sexrant 
vrlth  the  one  dmrged  wltb  the  danmifying 
act  or  omission,  and,  as  the  lattw  is  charged 
with  being  an  anjAoy^  in  and  about  a  rail- 
road, the  former  must  of  necessity  have  been 
engaged  in  tlie  discharge  of  some  duty  in  and 
about  the  same  eeoerel  or  common  bnsineBB 
In  order  to  be  a  fdlow  servant  with  the  lat- 
ter. If  he  was  not  he  cannot  be  a  fellow 
servant  The  Cact  that  th^  hare  tbe  same 
common  master  does  not  constitute  them  fel- 
low servants,  as  it  must  appear  that  their 
duties  are  In  and  about  tlie  same  common  or 
general  traslnew,  and,  unless  such  is  tbe  case, 
there  is  no  field  of  operation  for  and  no  need 
of  subdivision  6,  and  the  injured  servant 
would  doubtleea  have  hie  ranedy  under  the 
common  law.  Ind^>endent  of  the  statute, 
one  who  was  injured  through  the  misconduct 
of  one  other  than  a  fellow  servant  had  his  re- 
course, and  the  statute  was  Intraded  to  mod- 
ify the  rigor  of  the  common  law  In  favor  of 
one  who  was  Injured  by  a  fellow  servant.  If 
they  are  not  fellow  servants,  there  is  no  need 
for  the  statute,  and  it  does  not  and  cannot 
apply.  In  order  to  Invoke  the  statute,  the 
plaintlfTs  intestate  must  have  been  a  fellow 
servant  with  the  one  causing  the  death  or  In- 
jury. If  the  derelict  servant  is  employed  in 
and  about  the  business  of  operating  a  rail- 
road, how  can  the  injured  or  complaining 
servant  be  his  fellow  servant  unless  his  dut- 
ies also  required  him  to  be  connected  in  some 
manner  in  and  atraut  the  operation  of  a  rail- 
road? Here  we  have  a  case  charging  the  der- 
eliction to  one  engaged  In  and  about  a  rail- 
road, yet  in  some  of  the  counts  describing  the 
plaintUTs  Intestate  as  a  carpenter  engaged  in 
and  about  the  defendant's  plant  Gould  it  be 
seriously  contended  that  a  carpenter  employe 
ed  to  4>uild  or  work  upon  houses  and  build- 
Inge  situated  upon  defendant's  premises,  and 
which  vras  a  part  of  Its  plant  was  a  fellow 
servant  with  a  person  working  on  a  railroad 
of  the  same  defendant  simply  because  the 
defendant  operated  said  railroad  In  conneo 
tlon  with  its  plant?  I  think  not  Can  It  he 
seriously  contended  that  If  the  defendant 
used  mules  and  horses  or  oien  In  connection 
with  its  plant  and  a  railroad  as  well,  tbe  man 
who  fed,  watered,  or  drove  the  stodc  would  be 
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A  fellow  flerrant  with- the  one  who  fired  or 
operated  the  engine  upon  the  railroad  track? 
Subdivision  S,  If  eztraded  to  a  carpenter  or 
bla(&8mlth,  nnlesB  his  duties  In  some  war  ro- 
qulred  bim  to  work  In  and  about  tbe  railroad, 
oould  as  well  apply  to  the  hostler  or  garden- 
er. It  Is  true,  some  of  the  counts  In  the  Ca.SG 
at  bar  made  It  the  daty  of  plahitltTs  intestate 
to  work  upon  trestles  on  defendant's  rail- 
road, and  while  there  he  would  doubtless 
have  been  a  fellow  servant  with  the  trainmen 
and  other  emirfoy£s  of  the  railroad;  but 
there  are  other  counts  which  do  not  charge 
him  with  any  duties  In  and  about  a  railroad. 
To  disturb  the  holding  In  the  Griffin  Case, 
supra,  would,  In  effect,  extend  subdivision  9 
to  servants  of  the  seme  master  notwithstand- 
ing their  respective  duties  would  be  disasso- 
ciated from  th(»e  of  the  others.  It  would 
make  the  railroad  operatives  fellow  servants 
with  the  men  who  worked  in  the  mine  of  the 
same  master  as  well  as  those  who  built  and 
repaired  bla  houses,  fed  his  mules  and  horses, 
drove  hla  oxen,  and  cooked  his  breakfast. 

All  that  was  decided  In  tbe  Qrlffln  Case 
was  that  counts  5  and  6  were  within  subdivi- 
sion 5,  Inasmuch  as  they  averred  that  the 
plaintiff's  intestate  was  killed  while  in  the 
discharge  of  his  duty  in  loading  a  car  upon 
the  defendant's  railroad,  and  that  counts  9 
and  11  were  not  within  said  subdivision,  as 
they  merely  stated  that  the  intestate  was  en- 
gaged In  the  discharge  of  his  duty  In  and 
abont  the  defendant's  idant  and  did  not 
make  It  his  duty  to  be  «igaged  In  and  about 
a  railroad.  A  careful  reading  of  tbe  counts, 
as  as  what  la  said  in  tbe  opinion  inrefer- 
mce  th«et<^  la  earnestly  Invited.  It  waa  not 
Insisted  or  considered  as  to  whether  or  not 
counts  0  and  11  were  or  were  not  good  under 
tbe  conunon  law. 

I  do  not  object  to  the  criticism  of  the  Grif- 
fin Cae^  in  so  flir  as  It  may  quote  approving- 
ly from  Ur.  Boio  and  the  Iowa  case  as  to 
the  oonstltutlntality  the  law.  If  not  limit- 
ed to  railroad  anploytt.  It  could  have  been 
well  omitted  from  tbe  opinion  and  was  mere- 
ly arguenda  The  ctmsUtotlfnialitr  of  the  act 
was  not  questioned  in  ttw  Grlffln  Case,  and 
the  only  questloa  that  should  have  been  con- 
sidered, and  which  was  really  decided,  was 
whether  or  not  counts  6,  9,  and  11  were 
good  under  aubdivision  6.  It  was  held  that 
C  and  6  were  good,  and  that  9  and  11  were 
not,  as  they  did  not  show  that  the  plaintiff's 
intestate  waa  killed  or  Injured  while  in  the 
discharge  of  any  duty  in  and  about  a  rail- 
road. Tbe  said  quotations  can  easily  be  elim- 
inated from  the  opinion,  and  the  result  will 
be  tbe  same.  On  the  other  band,  extend  sub- 
division 5  any  further  than  it  was  extended 
in  the  Qrlffln  Case,  and  tbe  fellow-servant 
doctrine  will  be  made  to  embrace  all  serv- 
anta  at  a  common  master,  whether  tbwe  Is  or 
la  not  any  ld«itl^  or  community  of  woA  or 
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du^.  The  Grlffln  Case  simply  holds  fliat,  as 
the  negligence  charged  was  to  defendant's 
servants  upon  a  raUroad,  in  order  for  the 
plaintiff  to  sue  under  subdivision  6,  his  Intes- 
tate must  have  beeo  a  fellow  servant  witli  the 
ones  charged  with  the  damnifying  act  or 
omission,  and  must  therefore  have  been  kill- 
ed or  Injured  while  In  the  discharge  of  some 
duty  in  and  about  a  railroad.  If  not  so  en- 
gaged or  employed,  he  was  not  a  fellow  serv- 
ant with  tbe  derelict  one  and  could  not  come 
within  the  influence  of  subdivision  5. 

I  concur  in  the  conclusion  and  In  the  opin- 
ion in  so  far  as  it  may  question  the  sound- 
ness of  the  quotation  in  the  Grlffln  Case; 
but,  if  It  modifies,  in  the  slightest;  the  real 
holding  in  said  case,  I  dissent 


PARK  v.  WESTERN  UNION  TELEGRAPH 
OO. 

(Sapreme  Court  of  Alabama.    April  14,  1910l 
Rehearing  Denied  June  SO,  1910.) 

Trleobapus  akd  Tblkfhones  (f  65*)— Plead- 
xira. 

In  an  action  andnst  a  telegraph  company, 
a  count  of  the  complaint  charged  that  defeadaat 
negligently  failed  to  piompuy  deliver  a  mp»- 
Base.  The  plea  alleged  that  the  contract  con- 
tained a  pn>visl<m  tiiat  for  delivery  beyond  free 
delivery  limits  a  special  charge  would  be  made, 
ttiat  the  sendee  resided  beyond  such  limits,  and 
that  no  special  charge  waa  paid  or  tendered. 
Held,  that  a  demurrer  to  tbe  plea,  on  tbe  grouod 
that  defendant  failed  to  all^  that  it  transmit- 
ted the  message  promptly,  waa  erroneously  over- 
ruled. 

[Ed.  Note.— For  other  cases,  see  Telegraph! 
and  Telephones.  Dec.  Dig.  {  05.*] 

Appeal  frau  Olty  Court  of  Blnntngbam; 
O.  W.  S^guson,  Judge. 

Action  by  Mettle  SL  Park  agalziat  the 
Western  Union  Telegrap^  Company.  From 
a  Judgment  In  favor  of  defendant;  plaintiff 
appeals.  Reversed. 

Denson  &  Denson,  for  appellant.  Camp- 
bell ft  Johnston,  for  appdlea 

SATRE,  J.  There  were  two  counts.  TYie 
Qrst  charged  that  the  defendant  failed  to 
transmit  and  deliver  plaintiff's  message  with- 
in a  reasonable  time;  tbe  second,  that  de- 
fendant negligently  failed  to  promptly  deliv- 
er. The  second  plea  Interposed  the  defense 
that  the  contract  for  transmission  contained 
a  stipulation  that  the  message  would  be  de- 
livered within  the  established  free  dellT«y 
limits  of  the  d^endant's  terminal  office,  but 
that  for  delivery  at  a  greater  distance  a  spe- 
cial charge  would  be  made,  that  the  sendee 
resided  beyond  the  eetabllsbed  limits,  and 
that  no  special  charge  was  paid  or  tendered 
for  dtilvery  beyond.  A  demurrer  to  this 
plea  was  overruled.  The  demurrer  was  tliat 
the  plea  failed  to  aver  that  the  company 
transmitted  the  message  promptly  aa  the 
CMitraet  and  tbe  law  required  it  to  dou 
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It  !■  omeeded  by  appeUee  tliat  the  plea 
would  have  been  ImproTed  by  the  Incorpora- 
tion of  an  ararment  ttaat  the  aendee  waa  not 
to  be  ftnmd  wttbln  the  free  ddlvery  Umltihr 
the  (oerciae  of  reasonable  dillgenoa.  But  It 
Ja  mUl  the  demurrer  does  not  take  tiiat  point 
The  contention  Is,  of  cotirae,  that  since  the 
comxAaint  In  the  aeoond  count  waa  of  a  negU- 
sent  failure  to  promptly  deliver — meaning 
tiiereby,  aa  the  arsunwnt  mna,  negUgaaee  In 
resiiect  to  the  deUver^  of  the  moBaaEe  after 
it  had  reached  the  terminal  offic6— there  waa 
no  neces^ty  of  an  averment  In  the  i^ea  that 
flie  meaaage  waa  promptly  transmitted;  the 
Idea  being  tiiat  the  defendant  need  not  nega- 
tlTO  a  default  not  charged.  Bat  the  argn- 
m«it  la  based  ugoa  tbe  aaalgnment  of  too 
narrow  a  meaning  to  the  word  "deliver"  In 
the  complaint  Parties  may,  by  pleading  or 
otherwise,  confine  the  lasue  as  to  brea^  of 
duty  In  falling  to  d^ver  to  ao  much  of  the 
duty  as  remains  to  be  performed  after  tbe 
message  baa  reached  the  terminal  office.  It 
was  said  in  W.  U.  Tel.  Co.  v.  Emerson,  49 
South.  820,  referred  to  by  appellee,  that  the 
parties  had  ao  narrowed  the  Issues  In  that 
case.  But  that  la  not  the  case  here.  The 
contract  was  to  deliver,  and  ttiat  Included 
the  duty  to  transmit  And  necesHarlly  a 
failure  to  transmit  InvolTed  a  follure  to  de- 
liver. 

Def&idant  tendered  an  Issue  which  drew 
Into  question  no  more  than  its  failure  to  use 
due  care  after  transmisalcn— -a  plea  whldi 
might  have  been  proved  by  evidence  that  it 
bad  not  transmitted,  nor  attonpted  to  trana> 
mlt  the  message  over  its  wires^  thus  exclud- 
ing the  posslblUtr  of  negligence  after  trans- 
mission. The  demurrer  asserted  tbe  futility 
of  thia  ccmtentlon.  Aa  ve  underatand  than, 
the  authorities  decide  the  predae  point 
against  ai^llant  It  has  been  held  that  a 
failure  to  start  the  message  is  a  breach  of 
the  entire  contract  W.  V.  Tel.  Co.  Way, 
83  Ala.  656,  -4  South.  844.  On  that  founda- 
tion waa  planted  the  decbdon  in  W.  U.  Tel. 
Co.  T.  Merrill,  144  Ala.  618,  89  South.  121, 
118  Am.  St  Bep.  66,  whwe  a  plea  substantial- 
ly the  same  aa  the  plea  here  waa  condonn- 
cd;  the  court  aaying:  "If  tlw  defendant 
wished  to  avaU  itself  of  the  fact  that  the 
plaintiff's  residence  and  place  of  bualneas 
were  b^ond  Ibe  free  delivery  llmlto,  it 
should  have  shown  by  the  pleaa  that  it  trans- 
mitted the  measage  to  ita  operator  at  Dd- 
wardsviUe  pranptly.  Non  craistat  tbe  plain- 
tllE  was  within  the  free  delivery  Umlto  and 
bis  hereabouts  known  to  Its  operator  at 
ttaat  pohit" 

The  plea  waB  defective  as  pointed  out  by 
the  doDorrer,  and  tbe  Judgmmt  will  be  re- 
TersedL 

Reversed  and  rananded. 

DOWDEim  a  J.,  and  SIMPSON  and  AN- 
DERSON. JJ.,  concur. 
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W1!STERN  UNION  TELOGRAPH  00.  v. 
ALBERTTtLLB  CANNING  GO. 
(Supreme  Conrt  of  Alabama.    June  9,  1910.) 
Ft^ADiNo  (I  409*)  —  Objections  to  Pua  — 

WAIVE! . 

In  an  action  againit  a  telegraph  company, 
a  count  of  the  complaint  diarged  that  defendant 
negligently  failed  to  promptly  deliver  a  message. 
A  plea  alleged  that  tbe  contract  contained  a 
provialon  that  for  delivery  beyond  free  delivery 
fimlte,  a  special  charge  would  be  made,  tiiat  the 
sendee  resided  beyond  inch  limits,  and  that  no 
special  charge  was  paid  or  tendered.  Held  that, 
tnongh  the  plea  was  defective,  issue  having  t>een 
taken  upon  it.  and  it  having  been  proved  with- 
out contradiction,  defendant  was  entitled  to 
tbe  affirmative  ctfarge. 

Note.— Fot  other  casea,  see  Pleading, 
Dec.  Dig.  I  409.*] 

Ai^)eal  from  Circuit  Court  Marshall  Coun- 
ty; W.  W.  Haralson^  Judge. 

Action  by  the  AlbertvUle  Canning  Com- 
pany against  the  West^  Union  Td^^raph 
Company.  From  a  Judgment  tor  plaintiff, 
defendant  appeals.  Reversed. 

The  special  plea  alluded  to  Is  as  follows: 
"That  as  a  part  and  parcel  of  said  contract 
for  tbe  adding  and  delivery  of  said  message 
it  was  provided  tliat  said  message  would  not 
be  delivered  free  at  a  greater  distance  from 
Pell  City  than  the  established  free  delivery 
limits  of  the  defendant's  office  at  Pell  City, 
Ala.,  and  that  for  delivery  outalde  of  said  es- 
tablished free  delivery  limit  a  special  charge 
would  be  made;  and  defendant  tiveta  that 
the  said  Maddox  resided  outside  of  the  es- 
tablished free  delivery  limit  at  Pell  City, 
Ala.,  and  that  plalnUfl  did  not  pay  or  offw 
to  pay  a  special  charge  for  the  delivery  of 
said  message  outside  the  city  limits." 

Campbell  &  Jc^nston  and  Street  &  Isbell, 
for  aH>ellant   B.  O.  McCord*  for  ai^lefc 

SATRB,  J.  Tbe  special  plea  was  defective 
In  sidietance  (Western  U.  Tel.  C&  v.  Merrill, 
144  Ala.  616^  39  South.  121,  113  Am.  St  Rep. 
66;  Park  v.  Western  U.  Tel.  Co.,  62  South. 
884) ;  but  Its  legal  auffldency  waa  not  qnes- 
ttoaed.  Issue  was  taken  upon  It  It  was 
proved  without  contradiction,  and  tbe  de- 
foidant  ahould  have  had  the  general  affirma- 
tive charge  as  requested. 

Reversed  and  remanded. 

SIMPSON,  ANDERSON,  and  MATFIELD. 
JJ.,  concur. 


RET>  T.  STATE. 
(Supreme  Court  of  Alabama.    May  19,  1910. 

On  Rehearing,  June  80,  1910.) 
1,  CaiuiNAL  Law  (I  218*)— Wabbakt— Surri- 

CXEirCT. 

The  Irr^Iarity  in  a  warrant  letoniable 
to  the  "judge  of  the  criminal  conrt  of  Jefferson 
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county,**  instead  of  retarnable  to  the  court,  as 
required  by  Loc  Acts  1908,  pp.  &79,  381.  is  im> 
materiaL 

[fid.  Note.— E^or  ottier  cases,  see  Criminai 
Ijra^Oent  Dig.  U  IM-^mH^;  The  Dig.  S 

2.  Cbihutal  Law   ^   217*)  —  Wabbantb — 

€k>UBT8. 

Tfaou^  Inferior  courts,  establialied  in  lieu 
of  justice  courts  at  anthoiliwd  by  Oonst.  iSOl, 
S  16S,  are  merely  tabstitntes  for  justice  roarts, 
the  inferior  court  or  Its  judge  may  be  empow- 
ered to  take  affidavits  and  Issue  -warrants  in 
misdemeanor  cases  returnable  to  the  criminal 
courts  having  jurisdiction  of  the  offenses. 

[E}d,  Note.— For  other  cases,  see  Orimiual 
Iaw,  Dee.  Dig.  |  217 

8.  CmuNAi.  Iiiw  (I  207*)  —  WABBAiraa  — 

COUBTS. 

Loc  Acts  1903,  p.  379,  creating  inferior 
courts  in  the  precincts  ot  a  connty,  and  con- 
ferring <m  tiie  judges  tliereof  power  to  take 
affidavita  and  laBue  warrants  in  misdemeanor 
cases,  returnable  to  an^  court  having  final  ju- 
risdiction, though  dealing  with  justices  of  the 
peace,  and  not  with  an  inferior  court  author^ 
ised  by  Const.  1901.  |  168,  does  not  increase 
the  jurisdiction  of  a  justice  of  the  peace,  in  vio- 
lation of  secticm  104^  sutxl.  21,  since  the  jus- 
tices have  jurisdiction  •  to  take  affidavits  and 
issoe  warrants,  and  the  only  result  of  the  stat- 
ute is  to  broaden  the  effect  ot  an  aerdse  of 
that  jurisdiction. 

[Bd.  Note;— E^mr  olHtBt  cases,  see  CMminal 
Law,  Dec.  Dig.  |  207.*] 

4.  JuBT  (I  26*)— Tm  TO  Demand  Jubt. 

A  demand  by  one  charged  with  a  misde- 
meanor for  a  jury  trial,  made  after  the  eiqdra- 
tion  of  the  Ume  fixed  by  law  for  that  puipose, 
comes  too  late. 

[Ed.  Notfc— For  oOier  cases,  see  Jary,  Gent 
Dig.  H  UO^ieS;  Dec  DigTSs.*] 

Appeal  from  Criminal  Court,  JetCerson 
County;  <6.  L.  Weaver,  Judge. 

Jim  Bed  was  convicted  of  crlm^  ai^  lie 
appeals.  Affirmed. 

Allen  &  Bell,  for  ai^llant  Aleunder  M. 
Garter,  Atty.  Gen.,  for  the  State. 

ItfcCLELLAN,  J.  By  express  provision  of 
the  act  creating  the  inferior  court  In  pre- 
cincts 21  and  37  of  JeffeKKm  oounty,  anthorl- 
ty  WAS  conferred  on  the  judges  of  that  oonrt 
to  take  affidavits  and  issue  warrants  in  mis* 
demeanor  cases  "directly  returnable  to  any 
court  baring  final  jurisdiction  thereof."  Loc 
Acts  1308,  pp.  379,  381.  In  this  Instance  a 
Judge  of  that  inferior  court  took  an  affidavit 
charging  appellant  with  a  misdemeanor,  and 
issued  a  warrant  thereon  returnable  before 
the  "Judge  of  the  criminal  court  of  Jetferson 
county."  The  accused  was  promptly  arrested 
and  made  a  bond  for  his  appearance  "at  the 
present  term  of  the  criminal  conrt  of  Jeffer- 
son county." 

The  Improper  direction  for  the  return  be- 
fore the  "Judge"  of  the  criminal  court  was  an 
immaterial  irregularity.  Camley  t.  State, 
GO  South.  302 ;  Pdl  City  Man.  Co.  T.  Swear- 
Ingen,  1S6  Ala.  397,  47  South.  272. 

Then  is  no  constitutional  inhibition  against 
the  taking  of  affidavits  enlarging  misdemean- 


ors, and  the  issuance  of  warrants  therefor  re- 
turnable to  criminal  courts  created  hj  wtmt- 
nte,  by  Justices  of  the  peace.  Walker  t. 
State,  89  Ala.  74,  8  fionth.  144;  Beeves  r. 
State,  116  Ala.  481,  23  South.  28;  Lee  r. 
State,  148  Ala.  93,  95.  39  South.  36&  So  that, 
if  the  argument  that  Inferior  courts,  estab- 
lished In  Hen  of  the  tribunals  called  "Justice 
courts,"  as  provided  may  be  done  by  section 
ira  of  the  Constitution  of  1901,  are,  strictly 
speaking,  substitutes  only  for  the  Justice 
courts,  be  ateepted  as  apt  and  correct,  the 
conclusion  does  not  follow  that  such  a  sub- 
stitutionary coart  or  Its  judges  cannot  be 
properly  empow^ed  to  take  affidavits  and  or- 
der the  return,  in  mlsduneanor  esses,  (tf 
warrants  to  the  criminal  courts  of  counties 
having  those  trlbunala 

The  act  (Acts  1894^,  p.  49$  considered, 
as  presently  pertinent,  In  Lee  v.  State,  supra, 
was  a  restriction  on  the  power  of  the  justices 
of  the  peace  therein  described,  and  It  was 
held  on  that  appeal  that  the  process  was  im- 
prop«>Iy  made  returnable.  In  that  Instancy  to 
the  criminal  ooart  Instead  of  to  the  police 
court 

There  Is  no  merit  In  the  insistence  that  the 
act  creating  the  inferior  court  In  precincts 
21  and  S7  (Loc.  Acts  1903,  p.  379  et  seq.)  Is 
violative  of  subdivision  21  of  section  104  of 
the  Constitution  of  1901,  in  that  it  Increased 
the  jurisdiction  of  the  Justices  of  the  peace 
by  local  law.  Aside  from  other  probable  rea- 
sons, this  consideration  Is  satisfactory:  That 
the  effect  ot  the  latter  act  was  not  to  In- 
crease Jurigdiction,  even  bad  It  dealt  with 
justices  of  the  peace  Instead,  as  It  did,  of  an 
Inferior  court  (Const  (  168),  since  to  take 
affidavits  and  to  issue  warrants  the  justices 
already  had  jurisdiction,  and  the  only  result 
of  the  amplification  was  to  broaden  the  ^• 
feet  of  an  exercise  fit  that  Jurisdiction  pre- 
viously possessed. 

The  defendant's  demand  for  a  trial  by  Ju- 
ry was  attempted  to  be  made  after  the  expi- 
ration of  the  period  allowed  by  law  for  that 
purpose.  It  came  too  late. 

The  affidavit  was  not  subject  to  Hanamr. 
Its  words  "A  prohlbltl<m  district  and"  woe 
surplusage  merely. 

There  Is  no  error  apparent  on  the  record; 
BO  the  judgment  Is  affirmed. 

Affirmed. 

DOWDEm  a  X,  and  SATBB  and  SIHF^ 
SON,  J3.,  concur. 

On  Behearlng. 

Out  Of  deference  to  tlie  Insistence  <^  coun- 
sel for  appellant,  we  add  a  few  words  of 
sponse  to  the  argmuent  for  rehearing. 

The  point  taken  by  counsel  for  appellant, 
on  the  original  submission,  and  again  on  ap- 
plication for  rehearing,  was  nnderstood,  and. 
we  think,  dearly  ruled  on,  and  so,  without 
overruling  Lee  v.  State,  143  Ala.  93,  39  South. 


•ror  other  cssm  see  sum  topic  and  seetlon  NCHBBR  In  Dsc  Dig.  A  Aid.  ZMg.  Key  No.  SertM  *  RVr  luduM 

Digitized  by  Google 


GSWIK  T.  BHZELD& 


8S7 


36&  There  Is  no  occasion  to  depart  from  It 
Juritdiction  is  defined,  more  amply  for  the 
preset  pnrpos^  in  oor  reports  In  Yann  t. 
Adams,  71  Ala.  475 ;  but  It  may  weU  be  add- 
ed that  Lee's  Case  did  not  formalate  a  dlfCer- 
ttkt  deflnltion.  Tbe  Lee  Cose  pronounced  the 
word  yuriadtoMon,  as  employed  In  the  title 
of  the  act;  to  be  synonymons  with  power  or 
authoritifi  and  so  reading  It — reading  It  as 
not  being  used  lo  the  sense  of  the  "power  to 
hear  and  determine,"  because  court*  were 
not  being  dealt  with  in  that  connection — the 
title  of  the  act  was  ruled  to  be  sufficiently 
definite,  as  well  as  comprehenslTe,  to  em- 
brace tbe  return  of  process,  Issued  by  the  Jus- 
tice of  the  peace,  to  the  police  court  While 
not  now  concerned  with  the  title  of  an  act 
but  with  the  term  Jurisdiction  as  employed 
In  subdivision  21  of  section  104  of  the  Oon- 
stltution  and  Its  application  to  a  broad  statu- 
tory provision  authorizing  the  return  of  pro- 
cess to  certain  courts,  generally  Jurlsdlctloned 
to  finally  try  misdemeanor  cases.  It  was  ruled, 
as  appears  In  the  opinion  in  chief,  that  the 
Jurisdiction  of  the  inferior  Judge  was  to 
take  the  affidavit  and  to  issue  tbe  warrant 
thereon;  and  that  the  broader  provision  for 
tbe  return  of  the  process  to  courts  Jnrisdic- 
tloned  to  finally  try  misdemeanants  amplified 
tbe  power  or  authoritj/,  but  did  not  increate 
the  Jurisdiction  of  the  inferior  Judge.  Vann 
V.  Adams,  supra.  Such  is  the  distinction  nee* 
essarily  rec<^lzed  In  tbe  Lee  Case. 
Application  dailed. 


GEWIN  et  al.  v.  SHIELDS, 
(Supreme  Court  of  Alabama.    Jane  2,  1910.) 

1.  Eqcitt  <i  3*)  —  Subjects  of  Reliet  — 
Fbaud. 

Ordinarily,  equity  will  relieve  against  fraod, 
but  does  not  relieve  against  eveiy  neglect  of  a 
D^oral  or  sodal  dnty. 

[Ed.  Note.— For  other  cases,  see  Sanity.  Cent 
Dig.  IS  7-12;  Dec.  Dig.  i  8>] 

2.  Fbadd  (8  3*)— Acts  CoNsnruriNa. 

One  commltfl  actionable  fraud  where,  with 
a  view  to  influence  tbe  conduct  of  another,  he 
willfully  leads  him  Into  a  false  belief,  and  the 
other  acts  accordingly,  to  his  injury. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  1 1 ;  Dec.  DI«.  I  3.» 

For  other  deflnltioos,  see  Words  and  Phrases, 
vol.  8,  pp.  2943-2854;  voL  S,  p.  7666.]- 

S.  CAKCBIXATIOIf   or  InSTBUUENTS  (|  32*)— 

Matobb  of  Bevbdt. 

While  the  facta  which  will  authorize  the 
cancellation  of  en  instmment  will  often  afford 
gronnd  for  another  action  at  law»  tiiat  remedy 
lies  only  in  equity. 

[Ed.  Nota.r-For  other  cases,  see  Oancellation 
of  Instruments,  Dec.  Dig.  |  32.*] 

^  CAHOBIXAnON  OF  INSTBUUEKTS  12*)— 
S17BJZ0TB  OF  BEUEF— OLOUDS  UFON  TiTLl. 

Instruments,  thoo^  void,  will  be  canceled 
in  proper  eases  if  they  cut  a  clond  npon  title  to 
land. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instram^ts,  Cent.  Dig.  f|  11,  12;  Dec  Dig. 
1  12.*] 


S.  GaKGKIXATION   of  INBTBUICIKTS  (|  20*^^ 

Clouds  Upoic  Title— PossEeaioM  as  Phe- 

nBQUIBITE. 

One  in  possession  of  land  need  not  first  test 
his  title  in  an  action  at  law  before  suing  to  can- 
cel an  Instrument  as  a  cloud. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cmt  Dig.  H  28,  81;  Dec  Dig. 
f  20.*] 

fi:  BgOTTr  (I  -  289*)— Adhissioitb  bt  Dbuub- 

BEB. 

Averments  of  a  bIH  are  taken  as  true  on  de- 
murrer. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  I  494  ;  Dec  Dig.  S  239.*] 

7.  MOBTOAGES  (fl  536*)— FOBECLOSUSE— Boha 

Fide  Pubchasee, 

A  mortgagee  purchasing  at  his  own  sale  la 
not  a  bona  fide  purchaser  if  tbe  mortgage  was 
^ven  to  secure  a  pre-existing  debt  and  there 
was  no  valuable  consideration  for  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgageoi 
Cent  Dig.  i  1557;  Dec  Dig.  i  636.*] 

8.  OANCEixATZon  OP  Instbuicehtb  a  4*)— 
Deeds  Obtained  Thbouqh  Fbaud—Bioht 
TO  Relief. 

Tliat  respondent  by  Intentiooally  deceiving 
complainant  by  promises  not  intended  to  t>e 
kept,  induced  him  to  execate  a  deed  which  he 
thought  to  be  a  mortgage,  ptirnnant  to  respond- 
ent's intention  to  defraud  complainant,  and  that 
respondent  afterwards  mortgaged  the  land  for  a 
pre-existing  debt  to  co-respondent,  who  pnrchss- 
ed  under  foreclosure,  (hat  co-respomlent  de* 
mauds  possession,  and  ttiat  complainant  offers 
to  do  equity  by  paying  any  chaige  upon  tbe  land, 
tbe  lifting  of  which  may  be  necessary  to  the  re- 
lief prayed,  entities  complainant  to  a  cancella- 
tion of  the  several  instnunents. 

[Ed.  Note^For  oOier  cases,  see  CaneellaUon 
of  Instruments,  Cent  Dig.  f  1;  Dee.  Dig.  | 
4.*] 

Appeal  from  Chancery  Gonrt;  Jeffmon 
County;  A.  H.  Benners,  Chancellor. 

Bill  by  G.  W.  Shields  against  W.  a  Ge- 
win  and  another.  From  a  decree  overrul- 
ing a  demurrer  to  the  bill,  cespondentE  ap- 
peaL  Affirmed. 

EVancls  M.  Lowe  and  Misbet  Etambaugh, 
for  apptilants.  Charles  J.  Dougherty,  for 
appellee. 

MAYFIELD,  J.  The  case  made  by  the 
Mil  is  that  appellee  is  an  illlterato  man  of 
small  means  and  business  capacity;  that  pri- 
or to  August  16,  1908,  be  owned  a  small 
house  In  Jefferson  county,  near  Birmingham, 
Ala.  On  that  date  he  was  approached  by 
the  respondent  Fortenberry,  In  Birmingham, 
who  inquired  of  him  what  he  was  doing 
in  Birmingham,  Appellee  replied  that  be 
was  going  to  the  bank  to  see  If  he  could 
borrow  some  money  which  he  needed,  to 
which  Fortenberry  rejoined  tliat  appellee  did 
not  have  to  do  that;  that  he  (Fortenberry) 
would  lend  him  all  the  money  he  needed. 
Thereupon,  at  the  solicitation  of  Fortenber- 
ry, as  tbe  bill  aTws,  they  entered  Into  the 
following  agreement:  **Tliat  your  orator  (ap- 
pdlee)  would  OfiCDte  to  tbe  said  Fartn- 
berry  a  mortgage  on  hla  home,  the  aforesaid 
described  property,  for  $1,000,  for  which 
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the  said  Fortenberry  agreed  to  pay  one  T. 
C.  Calms  $180,  and  one  McLendon  (60, 
which  orator  was  then  owing,  and  waB  to 
make  certain  ImproTements  on  orator's  home, 
the  aforesaid  described  property;  that  orator 
was  to  execute  promissory  notes  of  $10  each 
to  the  said  Fortenberry,  for  the  amount  paid 
out  In  addition  to  what  the  Improvements 
would  cost,  payable  one  on  the  1st  of  each 
month  thereafter  until  the  entire  Indebted- 
ness was  paid  in  full.  The  aboye  agreement 
was  suggested  to  orator  by  said  Fortenberry 
and  assented  to  by  him.  Orator  avers  that 
the  said  Fortenberry  has  never  paid  the 
said  Calms  nor  the  said  McLendon  any  mon- 
ey whatever;  that  he  has  never  made,  nor 
attempted  to  make,  any  Improvements  on  his 
(orator's)  aforesaid  premises;  that  he  has 
never  carried  ont  any  provisions  of  the  afore- 
said agreement;  that  on,  to  wit,  the  22d  day 
of  August,  1008,  orator,  as  agreed  to,  execut- 
ed to  said  Fortenberry  aald  mortgage,  which 
now  on  Its  face  appears  to  be  an  absolute 
deed  on  bis  aforesaid  property;  that  the 
notes  which  said  mortgage  was  to  secure 
were  never  presented  or  executed  by  him. 
Orator  avers  that  for  several  days  immedi- 
ately after  he  executed  said  mortgage  he 
on  divers  occasions  during  said  period  of 
time  requested  the  said  Fortenberry  to  pro- 
ceed to  carry  out  the  aforesaid  agreement, 
but  that  on  each  occasion  his  request  was 
met  by  some  evasive  or  trifling  ^cuse,**  etc. 

The  bill  alleges  that  said  Fortoiberry  never 
loaned  appellee  a  cent,  and  never  did  any- 
thing which  he  agreed  to  do;  that  after  de- 
clining and  foiling  to  p^orm  his  agree- 
ment, the  said  Fortenberry  promised  to  de- 
stroy the  mortgage,  and  told  appellee  that  he 
need  not  worry  about  it  any  more,  and  that 
appellee  thought  his  property  was  no  longer 
Incumbered;  that  Fortenberry,  Instead  of  de- 
stroying the  document,  had  it  recorded;  that 
it  was  for  the  first  time  discovered  by  ap- 
pellee's attorn^  to  be  an  absolute  deed  and 
not  a  mortgage;  that  said  Fortenberry,  to 
further  carry  out  his  fraudulent  scheme  to 
get  appellee's  home,  executed  to  the  other 
respondeirt,  Gewln,  what  purports  on  its 
face  to  be  a  mortgage  on  this  land  to  secure 
a  note  for  $500  which  Fortenberry  owed 
Gewin;  that,  to  further  carry  out  this  fraud- 
ulent scheme,  Qeyria  foreclosed  his  mortgage 
and  purchased  at  his  own  sale,  and  is  now 
demanding  possession  of  orator's  home.  The 
bill  seeks  to  have  these  several  Instruments 
delivered  up  and  canceled  as  a  cloud  on 
complainant's  title,  and  to  prevent  the  re- 
spondents from  hereafter  harrasslng  appel- 
lee by  means  of  these  frandulent  deeds  and 
mort^ges.  The  bill,  however,  offers  to  pay 
any  vr  all  amonnts,  if  any,  that  the  court 
may  find  to  be  due  from  him  to  any  one  of  the 
reapoDdenta»  which  may  constitute  a  lien 
ox  Incumbrance  open  the  proiwrty.  The 
rflspondrats  demurred  to  the  bill,  assigning 
various  groonds,  but  the  court  orerrnled  tiie 


demurrers;  and  from  tiiat  decree  Qila  appeal 

is  taken. 

There  Is  a  no  more  common  bead  of  equity 
Jurisdiction  than  to  relieve  against  frauds, 
and  whenever  such  are  made  to  appear.  In 
the  various  transactions  between  man  and 
man,  equity  In  most.  If  not  In  all,  cases  can 
and  will  relieve  against  them. 

"Courts  of  equity  have  been  liberal  In 
protecting,  against  the  consequences  of  fraud, 
those  who  from  weakness  and  Imbecility 
are  most  liable  to  Imposition,  and  also  those 
who  from  their  relative  situation  are  pecu- 
liarly liable  to  be  Influenced  by  artful  and 
designing  persons  around  them.  In  carrying 
out  thetr  healthful  principles,  they  have 
proved  themselves  the  guardian  of  Infancy, 
the  protectors  of  the  Innocent  and  unwary, 
and  the  fearless  and  successful  ex]K>Bers  of 
bidden  machination  and  secret  fraud.  If 
there  has  been  a  suppression  of  the  tmth, 
or  the  suggestion  of  a  falsehood,  whereby 
the  party  is  circumvented  and  deceived,  equi- 
ty will  relieve  against  It  Where  an  undue 
advantage  has  been  taken  of  the  weakness 
or  necessl^  of  the  party,  or  of  any  situa- 
tion In  which  he  Is  placed,  r^derlng  falm 
peculiarly  liable  to  Impositions,  this  court 
will  Interfere.  It  goes  upon  the  safe  prin- 
ciple of  protecting  those  who  are  not  able  to 
protect  themselves."  Crane  T.  Conklln,  1  N. 
J.  Eq.  356,  22  Am.  Dec.  &19. 

Equity  stands  on  the  best  and  broadest 
basis  when  it  does  to  enforce  rights  found- 
ed on  moral  and  social  duties,  though  ev- 
ery n^lect  of  a  moral  or  a  social  duty  does 
not  give  rise  to  a  right  of  action  at  law,  or 
a  suit  In  equity. 

When  one  person,  with  the  view  to  influ- 
ence the  conduct  of  another,  willfully  leads 
him  into  a  false  belief,  and  Oie  other  acts 
accordingly,  to  his  hurt,  the  act  is  said  to 
be  Induced  by  fraud,  and  the  former  Is  liable 
to  the  latter  In  a  proper  suit  to  right  the 
wrong  done.  Fraud  without  damage,  or 
damage  without  fraud,  gives  no  right  of  ac- 
tion; but  where  these  two  concur  an  action 
lies.   Both  are  shown  In  this  bill. 

Facts  which  will  authorize  equitable  re- 
lief by  cancellation  will  often  afford  ground 
for  some  other  action  at  law,  but  cancel- 
lation is  relief  which,  imder  our  practice^ 
can  be  afforded  only  by  a  court  of  equity. 

Instruments,  thouj^  void,  U  they  cast  a 
cloud  upon  title  to  land,  In  proper  cases 
will  be  canceled. 

It  has  been  often  reafBrmed  by  this  court 
tbat  a  party,  to  maintain  a  bill  to  cancel  a 
deed  as  a  cloud  upon  title,  must  be  In  pos- 
session; otherwise  he  conld  by  afflrmatlve 
action  first  estaUlsh  his  title  In  a  court  of 
law,  and  be  restored  to  the  possaBslMi,  and 
then  have  the  clond  removed. 

Where  the  complainant  Is  la  possession, 
he  Is  not  required  to  flrat  test  Us  title  In 
a  conrt  of  law. 

The  mle  Uiat  prevails  In  BogUsh  courts. 
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In  cuea  like  flils,  18  that  equity  Ins  Jnrto- 
dlctkm  In  all  cases  of  fraud.  6  Cyc.  291. 
In  tbls  state,  tiowerer,  it  baa  beoi  de(Med 
tLat  "fraud  is  never  a  distinctlTe  gronnd 
of  eqnfty  Jurisprndaice;  It  Is  never  of  its^ 
a  foundation  -vtbldh  will  npltold  a  bin  In 
eqoify**  (Smltb  r.  CocknOl.  68  Ala.  77), 
tboogb  we  bare  decisions  to  tbe  contrary, 
see  cases  cited  in  tbe  majority  and  dissent- 
ing opinions  in  the  above  caa& 

Mr.  Justice  Story  bas  said  tbat  a  complain- 
ant ongbt  not  to  be  subjected  to  vesitlons 
Utlgatlcm  at  a  distant  time,  when  proper 
evidence  to  repel  Qie  claim  may  have  been 
lost  or  obscured,  or  vhoi  the  other  party 
may  be  disabled  from  contesdnK  Ita  validity 
with  as  mudi  ability  and  force  as  be  can 
bring  to  bear  to  tbe  present  momoit.  '  Delay 
may  lose  the  bmeflt  of  Important  evidence 
of  One  fraud. 

The  reasonable  Inferences  firom  the  fiKCts 
averred  in  tbls  bill  are  that  FortenbCTry  in- 
tentlonally  deceived  complainant  by  promises 
which  he  had  no  Intention  of  performing, 
and  thereby  luxKured  complainant  to  eze^ 
cute  a  deed,  when  he  thon^t  he  was  execut- 
ing a  mortgage  and  that  It  vras  done  and 
carried  out  with  the  intention  of  defrauding 
complainant  Fortenberry's  subsequently  ex- 
ecuting tbe  marriage  to  Gewln  was  proba- 
bly a  part  of  the'  sdlieme.  The  bill,  however, 
does  not  show  that  Oewin  was  a  party  to 
the  original  sdieme. 

But  this  Is  not  necessary  to  maintain  this 
bill.  If  the  averments  of  the  bill  are  true — 
and  on  demurrer  they  mast  be  so  treated— 
Gewln  was  not  a  bona  fide  pnrchaBer  for 
value,  eyea  though  he  had  no  notice  of  the 
fraud.  The  bill  sbows  that  his  mortgage 
vras  to  secure  a  pre-existing  debt  which  For^ 
tenberry  owed  blm.  It  does  not  show  that 
Oewln  parted  with  anything  of  value  In  con- 
Blderatlon  of  the  mortgage — not  even  with 
the  grant  of  an  extension  of  time  for 'pay- 
ment— but  only  that  he  took  it  to  secure  a 
note  owing  to  him. 

The  bill  furthermore  offers  to  do  equity 
by  paying  whatever  charge  upon  this  land 
(if  any  such  there  be)  tbe  lifting  of  which 
may  be  necessary  to  the  relief  prayed. 

The  bill  doirly  contained  equity,  and  was 
not  subject  to  the  demurrer  Interposed ;  and 
the  decree  of  the  fdiancellor  must  be  affirmed. 

Affirmed. 

SIBIPSOK,  ANDERSON,  and  SATRE,  JJ., 
concur. 


BUUONGHAM  SOUTHEIRN  B.  Oa  T.  FOX. 
(Snpieine  Court  oi  AUbama.    FVh.  20^  1010. 
RebMuing  Danied  June  80^  lOia) 

1.  BviDXNCB  (H  122*)  —  AniassiBiLnT  —  Res 
QxsTA. 

In  an  action  against  a  railroad  for  the 
death  of  plalntllfs  intestate      being  atrucb  b; 


one  of  defendant's  ensinea,  evidence  whether  tbe 
bell  waB  rang,  or  the  whiatle  blown,  waa  ad- 
missible aa  part  of  tbe  res  gestse. 

[Ed.  Note.— For  other  cases,  see  Dvidence, 
Cent.  Dig.  ||  839-350;  Dec.  Dig.  |  122.*] 

2.  Razlboads  (I  397*) —Action —Personal 
iNJUBiBS— Evidence  —  Aduissibiutt  or— 
Condition  or  Roadbkd. 

In  an  actim  against  a  railroad  for  the 
death  of  plaiatiSTa  intestate  by  being  stmck  by 
one  of  defendant's  engines,  while  there  was  lo 
duty  on  defendant  to  famish  decedent  a  good 
track  to  walk  on,  yet  evidence  as  to  its  condi- 
tion was  admbeible  aa  a  description  of  the 
loctts  In  qno,  aa  tending  to  show  whether  de- 
fendant's agents  were  negligent  in  their  band- 
ling  of  the  train,  and  if  so,  to  what  degree,  and 
also  whether  decedent  waa  gnllty  of  conmbn- 
tory  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  397.*] 

3.  Railboadb  (S  397*)  —  Action  —  Personal 
Injuries  —  Evidbnce  —  admissibilitt  of— 
Custom  of  thb  Pubuo  to  Use  a  Past  o» 
THE  Roadbed. 

In  an  action  against  a  railroad  for  tbe 
death  of  plaintiff's  intestate  by  being  nttuck  by 
one  of  defendant's  engiaes,  while  evidence  of  a 
custom  of  the  pnbllc  to  use  the  roadbed  at  a 
certain  point  was  not  admissible  to  show  a 
right  of  the  public  to  be  there  on  the  track,  yet 
it  was  admissible  on  Ihe  inue  ot  the  wanton 
or  willful  negligence  ot  defendant's  agent 

[Ed.  Note.— For  oUier  eases,  see  Railroads, 
Gent.  Dig.  1  1848;  Dee.  Dig.  |  807.*] 

4.  Railboads  (I  3K*)— Injubibs  to  Pebsons 
ON  Track— "Tbbspasbeb." 

A  person  walking  on  a  railroad  track  la  a 
trespasser,  unless  it  is  where  the  track  runs 
along  a  highway  or  public  street  wbii^  the 
public  have  an  equal  n^t  to  U8& 

[Ed.  Note. — For  other  cases,  see  Railroads 
Cent.  Dig.  H  1220-1227;  Dec  Dig.  |  35S.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7094,  7821.) 

6.  RAII.BOADB  (S  391*)— TUSFASSEBB— LXABIL- 

ITT  FOB  INJTBIBS. 

If  the  engineer,  cradactor,  or  other  agents 
in  charge  of  a  train  are  informed  of  the  custom 
of  the  poblic  to  use  a  certain  part  of  tbe  road- 
bed, and,  with  sudi  knowledge,  they  wantMily 
or  willfully  injure  a  person,  the  railroad  com- 
pany would  be  liable  notwlthitandlug  the  per^ 
son  Injured  was  at  the  time  a  treqwsser  on 
the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
gnt.^  Dig.  H  1317,  132&-13S0;   Dec.  Dig.  f 

6.  Tbial  (I  139*)  —  DiBBcnoif  of  Vebdict  — 

EhriDBNCB— iNSnmCIENOT. 

Where,  In  an  actiim,  tbe  evidence  was  suf- 
ficient to  support  a  verdict  for  plaintiff  as  to  a 
certain  count  in  the  complaint,  the  court  prop- 
erly refused  to  give  a  general  afflrmatlve  charge 
for  defendant  as  to  that  count. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  IS  832-341,  866 ;  Dec  Dig.  |  139.*] 

7.  Appeal  and  Ebbob  (}  1001*)— CoiroLtisivB- 
NESs  or  Vesdiot- SnFFiouHOT  or  THE  Evi- 
dence. 

In  an  action  agabut  a  railroad  tor  tbe 
death  of  plaintiffs  intMtate  by  being  struck  by 
an  engine,  tbe  Supreme  Court  on  appeal  could 
not  pass  on  tbe  weight  or  sufficlencr  of  evi- 
dence tending  to  show  wanton  ot  willnil  injury 
by  dtfendanra  a«^nt,  incredible  as  the  evidencs 
may  seem. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8^  3828-39^;  Dec 
Dig.  i  1001.*] 


•For  othsp  oases  see  sane  topic  sad  Motion  mniBBR  la  Dee.  Dig.  *  Am.  Dig.  Key  Ko.  Ssriss  A  Rsp'r  Indnis 
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Appeal  from  City  Oonrt  of  BirmlnSham ; 
H.  A.  Sharpe,  Jadge. 

Action  for  personal  Injnriee  by  CasBle  Fox 
against  the  Blrmlngluun  Southern  Railroad 
Company.  Judgment  for  plaintiff;  and  de- 
fmdant  appeals,  Afflimed. 

Percy,  Bennen  ft  Burr,  for  appelant 
Bowman,  Harsh  ft  Beddow,  for  appellee. 

MAYFIELD,  J.  Appellee's  intestate  was 
killed  by  a  train  or  locomotive  engine  of 
appellant's,  while  he  was  walking  along  its 
track.  Intestate,  on  seeing  the  approaching 
train  and  his  danger,  attempted  to  leave  the 
track  by  climbing  a  ste^  bank  of  ashes  or 
coke  braize,  which  refuse  matter  is  left  from 
the  manufacture  of  coke.  This  matter  is 
loose  like  ashes  or  sand,  and  it  slipped  or 
sUd  In  his  attempt  to  climb  it,  causing  In- 
testate to  fall  or  Mil  back  on  the  track  or 
near  oiough  to  be  struck  by  some  part  of 
the  engine  and  killed. 

Whether  or  not  the  bell  was  rung  or  the 
whistle  was  blown,  at  or  about  the  time  of 
tbe  injury  complained  of,  was  a  circum- 
stance admissible  In  evidence,  under  the  is- 
sues raised  on  the  trtaL  Hence,  there  could 
be  no  error  in  allowing  proof  thereof.  While 
the  foUure  to  do  elth»,  or  both,  would  not 
alone  render  defendant  liable,  or  excuse  the 
defendant  if  otherwise  liable,  yet  it  was  ad- 
missible, In  connection  with  other  evidence, 
to  aid  in  making  out  plalntlfTs  case  and 
probably  tbe  defmdant's  defense,  or  In  re- 
butting It  Suf^  evldaice  might  have  be«i 
shown  to  be  a  part  of  the  res  gestte. 

EMdenoe  as  to  the  condition  of  the  track 
was  also  admissible,  as  a  description  of  the 
locus  In  qua  While,  cS  course,  there  was 
no  duty  on  defendant  to  furnish  Intestate  a- 
good  or  safe  track  or  rli^t  of  way  on  which 
to  walk,  and  no  liability  could  possibly  re- 
salt  from  a  failure  to  furnish,  maintain,  or 
Taeeff  sndi  roadbed,  track,  <a  right  ct  way, 
yet  a  description  of  the  locus  In  quo,  the 
scene  -of  the  accident  or  injury,  was  compe- 
tent, as  tending  to  show  whether  defend- 
ant's agents  in  charge  of  the  train  w«e 
guilty  of  negligence,  and.  If  so,  In  what  de- 
gree, and  also  whether  Intestate  was  guilty 
of  negligence  whlcb  pmlmatdy  contribut- 
ed to  his  deatli. 

While  evidence  of  a  cnstcMn  of  tlie  public 
to  use  the  roadbed  tnick  of  a  railroad  at 
a  certain  point  «a  a  fbo^th,  is  not  adnd»> 
slble  for  the  purpose  of  showing  a  right  of 
the  public  to  be  there  on  the  track,  or  to 
show  that  a  person  walking  along  the  trade 
of  the  railroad  at  such  a  point  li  not  a  tres- 
passer by  reason  of  anch  cnsbun,  because  If 
a  person  walks  alcmg  a  railroad  trade  lie 
is  a  treqiasBer  noth withstanding  a  custom  or 
habit  of  the  public  to  so  walk  along  the 
tnxk.  at  such  point  unless  It  be  where  tbe 
railroad  Is  laid  along  a  public  street  or  high- 
way which  the  public  have  equal  rigbt  to 
travel  w  use^  yet  proof  of  socb  custom  or 


habit  of  the  public  to  so  use  a  part  of  the 
railroad's  trade  Is  admissible  In  evidence,  In 
connection  with  otbw  erldeoce,  as  tending 
to  show  wanton  negligence  or  willful  Injury. 
That  is  to  say.  If  the  oigineer,  conductor,  or 
other  agents  In  charge  of  the  train,  knowing 
ia  this  custom  or  habit  of  the  public  to  so 
use  a  portion  of  the  track,  and  kiunrlng 
that  people  are  constantly  on  the  trade  at 
such  point,  and,  with  sudi  knowledge,  so 
operate  the  train  as  to  wantonly  or  wfllf ally 
injure  persons  so  upon  the  track,  the  rail- 
road company  would  be  liable  notwithstand- 
ing the  person  Injured  was  at  the  very  time 
a  trespasser  on  the  track. 

It  Is  true  that  it  Is  said  in  Glass's  Case, 
04  Ala.  686,  10  South.  215,  that  evidence  of 
such  custom  or  bablt  Is  not  admissible ;  but 
what  the  writer  evidently  meant  was  that 
such  evidence  was  not  admissible  for  the 
purpose  of  showing  that  a  persm  4m  tbe 
tracfi;  under  such  conditions,  was  a  treqiasB- 
er  nevertheless.  That  Is  evident  from  the 
quotation  which  Immediately  precedes  It, 
and  from  what  tiie  writer  says  Immediately 
thereafter.  In  the  same  <vlnloa  Sudi  evi- 
dence is  not  admissible  for  the  purpose  oC 
showing  that  the  person  on  the  track  la  not 
a  treepasser^for  he  is  notwithstanding  the 
custom  or  habit  still  a  trespasser— but  It  Is 
competent  and  admissible.  In  connecttm  with 
other  evidence  to  show  wanton  n^ligence 
or  wUlfnl  Injury  on  the  part  of  the  englQeer 
or  persona  In  control  of  the  train  while  pass- 
ing such  point  Haley's  Cose,  113  Ala.  O40, 
21  South.  357;  Guest's  Case,  136  Ala.  348,  34 
South.  968;  Webb's  Case,  97  Ala.  308,  12 
South.  374;  Meador's  Case,  05  Ala.  137,  10 
South.  141;  Martin's  Case,  117  Ala.  367.  23 
South.  231 ;  Brown's  Case,  121  Ala.  221,  25 
South.  600 ;  Lee's  Case,  92  Ala.  262,  9  South. 
230;.  Bobbin's  Case,  124  Ala.  113,  27  South. 
422,  82  Am.  St  Rep.  153. 

AH  counts  of  the  complaint  were  dlmlnat' 
ed  by  the  general  affirmative  charge,  ac^t 
counts  1  and  B.  Count  1  declared  on  wanton 
negligence^  and  count  C  on  subsequoit  neg- 
ligence. 

There  was  evld^ce  wbldi.  If  bellerad,  was 
suffldent  to  supp(»rt  the  verdict  of  tbe  Jniy 
as  to  the  fifth  count  of  the  eon^lalnt  wUdi 
charged  subsequent  negligence.  It  therefore 
follows  tlmt  the  court  did  not  err  In  declin- 
ing to  give  the  general  afflrmative  charge,  as 
requested  l^r  the  dtfendant,  as  to  tbe  fifth 
count 

There  was  evidence,  also,  from  which  the 
Jniy  might  inf^  wanttm  negligence  or  will- 
ful Injury,  on  tbe  part  of  the  mgineer,  how- 
ever Incredible  some  of  it  may  seem  to  the 
court  (and  we  confess  that  anne  of  It  does 
80  seem  to  us),  but  we  cannot  oa  this  ap- 
peal, pass  upon  the  wel^t  or  anffldencar  of 
such  evidence. 

Finding  no  reversible  error,  tbe  Judgment 
Is  affirmed. 

Affirmed.  All  the  Justices  concur. 
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ATiABAMA  GBBAT  SOUTHIDRN      GO.  t. 
MOBBI& 

(Siqveme  Ooaxt  of  Alabanuu    Ttb.  10,  19ia 
Behearinf  Denied  Jipw  S(K  19100 

1.  Action  (|  80*)— FObhb  or  AonoN— "As- 

SUICPSIT' '  *CA8E." 

The  distincUon  between  "aBaampait"  and 
"case"  is  tbat  the  one  1b  a  breach  of  a  contract, 
and  the  other  a  breadi  of  a  duty  growiog  oat  of 
a  contract  express  or  implied. 

[Ed.  Note,— For  other  cases,  see  Action,  Cent 
Dig.  §S  216-255 ;  Dec.  Dig.  I  30.« 

For  other  definitions,  see  Words  and  FbraBes, 

OT1-5&I15'  ^'     ™^  ^' 

2.  PLBADIHO  (I  240*)— AlCENDlCENT. 

Where,  in  an  action  by  a  shipper  against  a 
curier  for  delivering  the  goods  in  a  damaced 
condition,  counts  of  the  complaint  were  amended 
by  adding  to  each  after  the  wrong  complained  of 
**in  breacn  of  defendant's  contract  with  plaintiff" 
the  amended  connta  were  tiie^y  changed  into 
counts  in  aasnmpait 

[Ed.  Note.— Por  other  cases,  see  Pleafflng, 
Cent  Dig.  |i  nO-72» ;  Dec.  Dig.  |  240.*] 

3.  Cabbibbs  (S  51*>— Bilij  of  Ladino. 

A  bill  of  lading  is  of  a  daal  diaracter  and 
effect ;  one  is  that  of  a  receipt  and  the  oUier, 
tliat  of  a  contract 

[Ed.  Note^For  other  eases,  lee  Carxien, 
Cent  Die.  H  148,  140;  Vtc  Dig.  I  nU*] 

4.  EiTIDKHOB  (t  40T*)— PABOL  ElnDEHOB— BlIX 

or  IiADiiro. 

A  biU  of  lading  as  a  receipt  is  open  to  ex- 
planation or  nkodifi^tioa  by  parol  eTidence. 
'  [Ed.  Note.— For  other  cases,  see  Evidence. 
Gent  Dig.  H  18a&-lS28;  DecTbig.  |  407.*] 

5.  Etidznce  (1 407*)— Paboi.  BnimraB— Bnx 
or  Ladinq. 

A  bill  of  lading  as  a  contract  most  be  con- 
stnied  according  to  its  terms,  and  in  the  ah- 
sence  of  band  or  mistake  it  is  presamed  that 
all  otsl  n^otlations  respecting  its  tnms  and 
conditions  are  merged  therein— that  it  forme  the 
final  and  sole  receptacle  of  the  erldenee,  and  of 
the  agreement  between  the  parties,  as  to  Uie 
reception,  rate,  roote,  etc 

[Ed,  Note.— For  other  eases,  see  Evidence, 
Cent  Dig.  SI  1826-1828 ;  Dec  Dig.  |  407.*] 

e.  Gabbiebs  (0  62*)— Contract  or  Shipuent. 

A  contract  4^  shipment  need  not  t>e  in  writ- 
ing. 

[Eld.  Note,— For  other  caies,  eee  OarriezK 
Cent  Dig.  iS  100,  20%  203.  207;  Dee.  Dig.  i 

7.  EviDBNoa  (I  442*)— Pabol  Evidence. 

In  an  action  by  a  shipper  against  a  carrier 
for  delivery  of  the  goods  in  a  damaged  condition, 
where  flie  evidence  was  tbat  the  damage  was 
caused  by  the  negligence  of  defendant  In  reload- 
ing the  goods  into  the  car  of  the  terminal  car- 
rier, evidenoe  of  the  plaintiff  lhat  the  agent 
of  the  defendant  agreed  with  her  that  the  goods 
should  not  be  reloaded,  bnt  should  be  shipped 
on  through,  in  the  same  car,  was  not  Inadmisid- 
ble  as  modifying  the  contract  of  shipment ;  the 
bill  of  lading  being  silent  io  such  respect 

[Ed.  Note.— Por  other  cases,  see  Evidence, 
Cent  Dig.  IS  187^1899 ;  Dec.  Dig.  !  442.*] 

Mayfield  and  Evans,  JJ.,  dissenting. 

Appeal  trmn  TiucalooM,  Goontj  Goort; 
H.  B.  Foster,  Jiidg& 

Action  b7  G.  G.  NorrlB  against  the  Alabama 
Great  Southern  Ballroad  Company.  3u6g- 


mentiaftiTorof^alntUt.  Dtfaidantappealsi 

Affirmed. 

A.  Q.  A:  E.  D.  Smith,  for  lyqpdlant.  Bsary 
A.  Jones,  for  appellee. 

MAYFIELD,  J.  This  was  an  action  by 
ainMiUeeb  a  sh^ver  of  fielgh^  against  the  ap- 
pellant; a  comnKm  carrier  ot  goods,  to  re- 
coyer  damages  for  teUnre  to  dsllTw,  and  tor 
dellTerlng  In  a  danuged  condition,  a  lot  of 
household  goods  shlmied  from  Endey,  Ala., 
to  K^lermann,  Ala.  The  aroellant  was  tihe 
Initial  carrier  who  undertook  the  contract  of 
shipment,  carried  the  goods  from  Ensley  to 
Tuscaloosa,  and  there  delivered  them  to  the 
Mobile  &  Ohio  Ballroad  Company,  another 
common  carrier;  which  lattw  company  de- 
livered the  goods  to  the  shipper,  who  was  the 
owner  and  consignee  as  well  as  oonslgncnr. 
The  goods  were  in  good  condition  wlmi  re- 
ceived by  tbM  initial  curler,  and  were  dant* 
aged  when  delivered  by  the  d^vering  carrier 
at  Kellermann.  their  destination.  As  to  this 
the  evidenoe  may  be  said  to  be  wltbont  dls- 
pote. 

The  goods  were  transferred  from  the  car 
ot  the  Initial  carrier,  at  Tascaloosa,  to  that 
of  the  d^verlng  carrier,  the  agents  of  the 
Inittol  carrlw,  thus  b^ig  reloaded  by  It  at 
Tuscaloosa.  Tho  rml  contest  in  the  ease  was 
whettier  the  goods  were  pn^wly  or  negll- 
genUy  reloaded  by  defendant  at  Tuscaloosa, 
and  whether  the  injury  to  the  goods  proxi- 
mately resulted  from  the  mannw  at  this  re- 
loading. We  do  not  say  that  this  whb  the 
only  disputed  Issue,  but  Uiat  it  was  clearly 
the  main  one.  The  bill  of  lading  contained 
the  nsnal  clause  or  stipulation  limiting  the 
liability  vt  each  connecting  carrier  to  dam- 
ages for  injury,  loss,  etc.,  "occurring  on  Its 
portion  €£  the  route." 

The  complaint  contaliwd  16  counts,  to  each 
of  which  many  ideas  wen  Interposed,  and  to 
many  of  which  special  replications  were  In- 
terposed. Demurrers  wore  Interposed  to  eadh 
and  all  of  the  various  counts,  pleas,  and  repli- 
cations, sometimes  jointly,  sometimes  sevov 
ally,  and  sometimes  both  waye.  respectively. 

The  first  10  oounts  of  the  complaint  warn 
treated  by  the  parties  and  by  the  trial  court 
as  counts  In  assumpsit  and  ex  contractu. 

The  last  6  count»— 11,  12,  13,  14,  and 
10— as  originally  filed,  were  evidently  consid- 
ered the  trial  court  as  counts  in  case,  and 
ex  ddicto;  and  this  la  borne  out  by  the  sus- 
taining of  defaidanfs  dnnurrers  to  these 
counts,  because  of  misjoinder. 

The  plalntUT  then  amended  each  of  these 
counts  by  adding,  aftor  the  wrcn^  complained 
of,  the  phrase,  **in  toeadi  itf  defendants  con- 
tract with  the  plalntlfl." 

To  this  complaint  as  thus  amended  the  de- 
fmdant  again  int^posed  its  demurrers, 
which  were  overruled.  This,  In  the  opinion 
of  the  writer,  was  error  tmder  our  dedsions 
and  under  our  statutes  as  they  existed  at 


•For  other  cases  see  same  tapio  and  section  NUHBBR  la  Dos.  Dig.  A  Am.  Dig.  Kej  No.  SeriM  *  Rep'r  lodexw 
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(Ala. 


the  ttane  of  1Mb  trial.  These  6  coants  as 
amended  were  In  case— as  much  so  as  before 
they  were  amended.  The  Kravamen  of  each 
was  negligence,  and  It  was  not  transformed 
Into  a  count  In  assumpsit  by  the  allegation 
that  these  nei^lgait  acts  were  in  breach  of  a 
contract  While  the  deflnltl<m  of  "assump- 
sit'* and  "case^**  or,  raUier  (more  accurately 
speaking),  the  distinction  between  the  two 
actions,  is  that  the  <«ie  is  a  breach  of  a  con- 
tract, and  the  other  a  breach  of  a  duty  grow- 
ing' out  of  a  contract,  expressed  or  implied, 
yet  a  count  cannot  be  <Aanged  from  one  to 
the  other,  by  adding  that  the  acts  complained 
of  were  in  breach  of  a  contract,  or  in  breach 
of  a  duty  growing  out  of  the  contract.  This 
is  a  mere  conclusion  of  the  pleader;  whether 
the  facts  averred  constitute  Uie  one  or  the 
oth^  is  a  conclnslon  of  law  to  be  determined 
by  the  court  from  the  facta  wcOl  pleaded.  To 
say  that  the  facts  averred  were  In  breach  of 
a  contract;  or  la  breach  of  a  duty  growing 
out  of  the  contract  Is  no  more  than  to  say 
that  "this  count  is  In  assumpsit,*'  or  "this 
count  is  In  case."  Thns  denominating  the 
one  or  the  other  does  not  really  make  it  so, 
if  in  fact  and  in  law  it  is  not  so.  Whether  it 
is  the  one  or  the  oth»  depends  upon  the  facts 
averred,  and  not  upon  the  conclnslon  of  the 
pleader-^hat  he  calls  or  denominates  It 
If  the  count  In  question  la,  without  the  alle- 
gation, one  tn  assnmpsit,  for  the  pleader  to 
say  this  is  in  case  would  not  make  it  so. 

The  court,  therefore,  in  the  opinion  oC  the 
writer,  erred  In  ovemiling  the  demurrers  to 
these  counts  as  amended.  But  ttie  majori^ 
of  this  court  are  of  the  opinion  that  the  de- 
murrers were  properly  overruled ;  that  there 
was  no  misjoinder;  that  all  the  counts  were 
in  assumpsit 

A  bill  of  lading  is  of  a  dual  character  and 
effect ;  one  Is  that  of  a  receipt,  and  the  other, 
that  of  a  contract  As  a  receipt,  like  other 
receipts.  It  Is  open  to  ezplanatltm  or  modi- 
fication by  parol  evidence;  as  a  contract  it 
like  other  contracts  must  be  construed  ac- 
cording to  Its  terms,  and  in  the  absence  of 
fraud  or  mistake  it  is  presumed  that  all  oral 
n^tlatlons  respecting  Its  terms  and  condi- 
tions are  merged  therein — that  it  forms  the 
final  and  sole  receptacle  of  the  evidence,  and 
of  the  agreement  between  the  parties,  as  to 
the  reception,  rate,  route,  etc.  L.  ft  N.  R.  R. 
Co.  v.  Fulgham,  91  Ala.  665,  8  South.  803; 
McTyer  v.  Steele,  26  Ala.  487;  Wayland  v. 
Mosely,  6  Ala.  430,  39  Am.  Dec.  335;  Tal- 
lassee,  etc.,  Co.  v.  Western  Ry.  Co.,  128  Ala. 
167,  29  South.  203. 

A  contract  of  shipment  need  not  be  In  writ- 
ing—It  can  as  well  be  oral— but  if  it  Is  in 
writing  the  same  law  and  the  same  rules  of 
construction  and  proof  apply  to  It  as  to  other 
written  contracts.  And  although  a  bill  of 
lading  Is  Issued  by  the  carrier,  It  may  of 
course  be  shown  that  this  was  not  the  con- 
tract of  shipmait»  but  that  the  shipment  was 


under  another  and  different  contnct,  whether 
oral  or  in  writing.  Authorities  mpra ;  Elliott 
on  Bailroads,  I  141S  et  seq. 

The  wTltnr  Is  of  tlie  opinion  that  ttie  eri- 
doice  of  the  plaintiff  that  the  ^geat  of  the 
defendant  i«reed  with  her  that  the  good^ 
should  not  be  reloaded,  hut  should  be  shipped 
on  through  in  the  same  car,  and  that  the  best 
way  to  make  the  shipment  was  to  cbartn-  a 
car,  whereupon  the  goods  would  be  shipped 
clear  through  in  that  car,  etc:,  was  In  viola- 
tion of  this  rule  and  law  of  evidrace;  tibat  It 
was  clearly  an  attempt  to  modU^  the  terms 
of  the  written  contract — to  insert  therein 
conditions  not  originally  therein  contained, 
and  to  counteract  some  of  the  conditioiu  that 
were  expressed  in  the  contract;  and  that  the 
trial  court  should  not  have  allowed  this  evi- 
dence. The  majority  of  the  court,  however, 
are  itf  the  opinion  that  this  evidence  was  not 
In  violation  of  the  rules  of  law  and  of  evi- 
dence above  announced,  and  that  it  was  not 
&ror  to  admit  it,  for  the  reason  that  the 
bill  of  lading  was  silent  as  to  the  manner  of 
loading  and  r^oadtng,  and  as  to  whether  Qie 
sliltHnent  was  to  be  tqr  carload  lot  or  otb.ee- 
wlae. 

We  have  examined  all  the  otiier  assign- 
ments of  error  insisted  upon,  and  therein  find 
no  ground  of  error. 

It  results  that  the  Judgmoat  of  the  county 
court  must  be  affirmed. 

Affirmed. 

DOWDELL,  O.  J.,  and  SIMPSON,  ANDER^ 
SON,  McCLELLAN,  and  SATRE,  JJ.,  con- 
cur.  MAYFIELD  and  EVANS,  JJ.,  dissent 


SAYERS  et  al.  t.  TALLASSEB  FALLS 
MFG.  CO. 

(Supreme  Conrt  of  Alabama.    Fek  10,  19I0l 
Rehearing  Denied  June  80^  191(k) 

1.  QuiETiNa  Title  (|  13*) — Relikf  m  E4)uztt 
—Possession  or  Detendant. 

A  bill  In  equity  allectng  that  defendant 
claims  certain  land  and  Is  m  poasc— ion  thereof, 
and  that  plaintiff  is  the  owner  in  fee,  and  pray- 
ins  for  the  enforcement  of  his  rights,  was  prop- 
erly diBmlssed  for  want  of  equity,. aa  there  was 
a  plain,  adequate,  and  complete  remedy  at  law. 

[Ed.  Note.— For  other  caBca,  see  Quietinc  Ti- 
tle, Cent.  Dig.  f  8;  Dec.  Dig.  I  IS.*] 

2.  DiscovEBT  (I  20*)— BxLiEr  iw  EQirrrr  — 

Gbodnds. 

AlthoDj^  the  claimant  of  certain  lands  is 
ignorant  oi  the  territorial  extent  of  Uie  claim 
of  one  in  poSBession,  or  of  the  source  of  his  titie. 
yet  the  jurisdiction  of  the  chancery  eoort  cannot 
be  sustained  on  the  ground  that  th«  bill  aeelu 
discovery. 

[E)d.  Note.— For  other  cases,  see  DiacoveCT. 
Cent  Dig.  I  27;  Dec.  DigTSaO.'! 

3.  Sj«nvnrr  (|  19*)  —  Xbrntnr  ov  Dnmo- 
ant's  Cladc  or  FoBsxasioii— CouPLAJorr— 
What  Land  uat  bk  Inoludid. 

When  the  claimant  of  certain  land  Is  la 
doubt  as  to  the  territorial  extent  of  Hw  poe- 
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Mnw*!  claim,  or  iKMseHdon,  be  may  include  In 
his  complaint  at  law  all  posaibie  territory. 

[Ed.  Note.— For  other  cases,  eee  Ejectment, 
Cent  Dig.  H  66,  97 :  Dec  Dig.  |  18.*] 
4.  QuiETiNO  TiTLS  a  5*)— Belief  im  Equitt 

— PeEVENTIOH  of  MULTIFIJCITT  of  SUITEh- 
NUUEBDUS  DmiHDXNTS. 

Where  the  proper  action  to  recover  certain 
land  la  ejectment,  the  mere  fact  that  all  the  de* 
fendants  cannot  be  joined  in  one  action,  and 
that  a  multiplicity  of  suits  would  resalt  will 
not  give  eqolty  Jariidietion. 

[Bd.  Note.— For  other  cases,  see  Qaieting  Ti- 
tle, Cent  Dig.  1 13;  Dec  Dig.  |  5.*1 

C.  Lahdlobd  and  Tenakt  (I  63*)— Snrr  to 
Becoveb  I(AND--Titlb  in  Tehaitt— Ebtop- 
til  to  a88cbt  txttbr-subbendkb  of  pob- 

SB8SI0N. 

The  ttfiants  of  land  are  estopped  before  sar^ 
rendering  possession  from  asserting  an  outstand- 
ing title  which  b^s  been  grouted  to  them. 

[EM.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  fiS  161.  163;  Dec.  Dig.  { 
68.«] 

Appeal  from  caiancery  Court,  Tallapoosa 
County;  W.  W.  Whiteside,  Chancellor. 

Suit  by  tbe  TallasBee  Falls  Manufacturing 
Company  to  recover  land  from  J.  R.  Sayers 
and  another.  Decree  for  plaintiff,  and  de- 
fendants appeal.  KeroBed  and  bill  <Ub- 
mlBsed. 

James  W.  StrotheTf  for  eppellafltB.  J.  M. 
Cbilton.  for  appellee. 

McCLELLAN,  J.  The  gist  of  this  bill,  br 
appellee  against  app^lants.  Is  that  the  re- 
QKindenta  claim  certain  lends  and  are  in  pos- 
Be88i<m  thereof,  and  that  Che  oomplaiDant,  on 
the  other  hand,  dainu  to  own,  in  fee,  those 
lands,  and  desires  by  this  bill  to  bare  Its 
rl^tB  dedared  therein  and  to  enforce  its 
rights  tiiereto. 

Tbe  remedy  at  law  Is  plain,  adequate,  and 
complete,  dependent  in  Its  selection  npon  the 
drcnmstances  tmder  which  unlawful  detain- 
er or  ejectment  is  appn^rlate.  If  the  com- 
plainant is  mtltled  to  this  pn^erty,  to  the 
exdnslon  of  the  respondents,  that  result  can 
be  readily  obtained  In  one  <a  the  other  forms 
of  actkm.  The  complainant  not  being  In  pos- 
sesalon,  peaceable  or  otherwise.  If  those  in 
possession  are  not  still  its  tenants,  the  bill 
is  without  equity  as  an  a!^>eal  to  tbe  remedy 
afforded  by  our  statutes  for  the  quieting  of 
titles  and  claims  to  real  estate,  or,  as  an  ef- 
forrt  to  remore  a  specific  dond  from  Its  title. 
Z^on  Amdt  142  AhL  486,  88  South.  242; 
Raudle  t.  DranghdrUl,  142  Ala.  490.  S9  South. 
ie2;  Holland  t.  Coleman,  60  South.  128;  4 
Pom.  Eq.  I  ISflO;  Jones  t.  De  Oraffoireld, 
eo  Ala.  146;  Daniel  t.  Stewart,  6S  Ala.  278; 
Plant  T.  Barclay,  66  Ala.  661.  Nor  can  the 
Mil  be  wtertabied  in  the  a^ect  that  It  se^ 
dlsoorery.  No  suit  Is  pending  to  have  deter- 
mined «oA  enforced  any  r^t.  In  respect  to 
these  lands,  In  or  t»  the  maintoianoe  of 
which  the  matters  sought  to  be  dlBcovered 
are  material  or  are  necessary  to  the  enforce- 
ment of  oomidalnant's  asserted  rights.  It 


has  not  been  tivnn^  tliat  ignorance,  by  a 
claimant,  of  the  territorial  extent  of  the 
claim  ot  one  in  the  possession  of  lands,  both 
asserted  rig^t  qp  title  to,  ot  of  Uie  source  of 
the  possessor's  title,  Is  a  subject  upon  which 
a  bill  fbr  discovery  could  be  well  rested.  If 
the  unpossessed  <dalinant  be  doubtful  of  the 
tenitorial  extent  of  the  possessor's  claim  or 
possession  0f  such,  in  practice,  there  could 
be),  he  may  include  in  his  complaint  at  law 
all  iwsslble  territory,  and.  If  be  exceeded  the 
fact  In  his  description,  he  has  suffered  no 
real  detriment. 

It  Is  evident  from  the  averments  of  the 
bill  that  the  matters  desired  to  be  discovered 
must  be  inimical  to  complainant's  interest  ot 
claim,  except  It  is  probable  that,  were  the  in- 
formation gained.  It  would  show  In  solonn 
form  the  source  and  tetritorlal  octent  of  the 
respondent's  claim  and  referred  jMMsesslon 
undw  the  ctmveyances  moitioned  In  the  bill. 
If  it  is  assumed  that  If  rdegated  to  the  law 
court  the  complainant  could  not  Join  all 
these  reqKmdents  as  defendants  In  one  ac- 
tion, that  foot  would  not  sui^rart  an  Insist- 
ence  that  to  prevent  a  multiplicity  of  suits 
equity  would  iraid  Its  aid.  Here  numerous- 
ness  of  suits  will  not  suffice  to  Invoke  that 
aid  even  by  numerous  defendants  Impleaded, 
in  ejectment,  by  one  plaintiff.  Turner  v. 
Otty  of  Mobile.  1S6  Ala.  78.  121,  124.  83 
South.  132;  Sicard  ▼.  Gnyllou.  147  Ala.  230, 
41  South.  474,  Invtdves  a  status  entirely  for- 
eign to  that  Shown  In  this  bill.  If  these  re- 
spondents are  tenants  of  complainant,  tra- 
der familiar  principles  th^  are  estopped  be- 
fore surrendering  possession  from  asserting 
an  outstanding  title  which  ban  been  granted 
to  them.  If  Ihey  are  not  eet<^>ped  on  ao- 
count  of  tbe  relatton  Indicated,  then  the  am- 
plalnant's  remedy  is  ejectment.  Thne  Is  no 
equity  in  this  Mil  in  any  possible  aspect  of  It. 

The  decree  appealed  ftom  Is  reversed,  and 
a  decree  will  be  here  entered  dismissing  tfie 
bill  fOT  want  of  equity. 

Reversed  and  rendered. 

DOWOBUi,  a  J.,  and  SIMPSON  and 
MATFIELD,  jj,,  concur. 


OLABS  V.  STATBw 

(Supreme  Oonrt  of  AinM"*"     May  IS,  IBfliX 
Bebearinc  Denied  June  30;  lOia) 

iNTOXICATINa  LxquoBs  (I  146*)— "Babixb  ob 

EXOnANOE.'* 

Proof  that  accused  furnished  prosecutor  a 
quart  of  whisky  under  an  agre«nent  that  he 
was  to  return  other  whisky  shows  a  "barter  or 
exchange"  within  the  statute  prohibiting  the 
sale,  barter,  or  exchange  of  intoxicating  liq- 
uor, though  prosecntor  testified  that  defendant 
lent  him  the  whisky. 

[Ed.  Note.— For  other  cases,  see  Istozicatlng 
UquoiB,  Gent.  Dig.  H  UO.  Iw,  168 ;  Dea  Dig. 
I  146.*] 

Hayfleld,  J.,  dlssenttaig. 
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Appeal  tnm  Otfcnlt  Gonrt^  Umj  Oomtj ; 
A.  A.  Bnna,  Jodg*. 

Pres.  CSark  was  convicted  of  vlolatliig  the 
liquor  law,  and  he  appeals.  Affirmed. 

H.  Ij.  Martin,  for  appellant  Alexander  M 
Gart>er,  Atty.  Q«n.t  Cor  the  State. 

MAYFIEXD,  J.  The  Indlctmetit  charged 
that  the  defendant  "did  sell,  barter,  or  ex- 
change" Intoxicating  llijaor,  and  not  that  be 
gave  or  lent  such  liquor. 

The  only  witness  examined  on  the  part  of 
the  state  testified  to  only  one  disposition, 
which  was  a  loan  of  one  qnart  of  whisky. 
The  defendant  testified  to  the  same  transac- 
tion, bat  testified  that  It  was  a  gift  and  not  a 
loan.  There  was  other  evidence  tending  to 
contradict  the  state's  wltDess  ae  to  his  re- 
turning the  whisky,  and,  therefore,  to  cor- 
roborate the  defendant's  eTldeoce  as  to  a 
gkt  None  of  thlB  evidence  tended  to  show 
any  other  transaction  than  that  to  which  the 
state's  witness  and  defendant  testified,  nor 
did  it  tend  to  show  the  transaction  to  be  dif- 
ferent from  that  to  which  the  defendant  tes- 
afied. 

The  defradant  requested  the  court  in  writ- 
ing to  charge  that,  if  the  jury  believed  from 
the  evidence  that  the  defendant  loaned  the 
witness  Hutto  the  liquor  in  question,  then  the 
defendant  must  be  acquitted.  The  court  re- 
fused this  charge,  which  was  reversible  error. 

A  loan  Is  not  Indnded  within  the  terms 
"sale,  barter,  or  exchange,"  as  used  In  the 
statute  and  in  the  Indictment  in  question. 
This  court  has  fully  defined  each  of  these 
terms,  as  ai^Ued  to  violations  of  the  prohibi- 
tion laws,  and  has  clearly  distinguished  each 
from  the  other,  except  "barter"  and  "ex- 
change," which  are  held  to  be  almost  synony- 
mous. These  terms  are  defined  as  follows  by 
this  court  in  the  case  o<  Ooker  t.  State,  91 
Ala.  94,  8  South.  875:  "A  'sale'  is  defined  to 
be'a  transfer  of  the  absolute  or  general  prop- 
erty in  a  thing,  for  a  price  in  money.  Ben- 
jamin on  Sales,  S  1*  *"Sale"  Is  a  word  of 
precise  legal  import,  both  at  law  and  in  equi- 
ty. It  means,  at  all  times,  a  contract  be- 
tween parties  to  give  and  pass  rights  of  prop- 
erty for  money,  which  the  buyer  pays,  or 
promises  to  pay,  to  the  seller,  for  the  thing 
bought  and  sold.'  Williamson  v.  Berry,  8 
How.  544  [12  L.  Ed.  U70].  'Sales  include  all 
agreements  by  which  pnq>erty  Is  parted  with 
for  a  valuable  consideration,  whether  there 
be  money  payment  or  not ;  provided  that  the 
bargain  be  made,  and  the  value  measured  in 
money  terms,  •  •  •  contracts  of  sale, 
*  *  *  do  not  extend  to  bargains  of  barter. 
Where  one  article^  or  set  of  goods,  is  Intend- 
ed to  be  exchanged  for  another,  no  price  (pre- 
tlnm)  being  attached.  It  is  not  a  sale ;  for  the 
transaction  Is^  In  the  first  instancy  made  by 
an  exchange  of  goods,  without  refer^ice  to 
Bnauvr  payment'  Ounter  r.  Lecky,  80  Ala. 
SOI;  Lum^ln  r.  Wilson,  S  Helsfc.  (Tenn.) 
6SB;  Woodford  T.  Fattenwn.  82  Barb.  (N.  T.) 


no.  *Wh0re  goods  have  bean  dauvered  tiy 
one  partr,  and  the  other  part7  affreee  to  de- 
liver other  goods  of  dmllar  quality,  on  de- 
mand, the  tranaactton  la  not  a  aale  of  the 
good%  but  an  agreonent  for  an  exdiaoge.* 
Mitchell  T.  Glle,  12  N.  H.  89a  'A  •^aaltf'  la 
an  ezdiange  of  good%  or  vn/gmtj,  tOr  money 
paid,  w  to  be  paid ;  "barter,"  the  exdtange 
of  one  commodity,  or  artlde  ot  prop^y,  fOr 
another;  '^adtange  of  gooda,"  a  oHnmnta- 
tlon,  tranamutatloD,  or  transfer  cS  goods  for 
other  goods,  aa  dlatlngnlidied  tnm  a  "sale," 
whldi  is  a  tranitfer  of  gooda  for  money.* 
Cooper  V.  State,  87  Ark.  4L8 ;  Meyer  v.  Boos- 
sean,  47  Ark.  400  [2  S.  W.  112].  The  diflar- 
ence  thna  deariy  d^ned  betweoi  a  sale  and 
barter,  or  exdiange^  la  not  more  wttHmtlal  and 
distinct  than  that  between  these  transactlona, 
respectively,  and  a  gift  Indeed,  the  former 
each  have  one  impCHtant  dement  in  common, 
which  ia  wh<Aly  huftlng  in  4he  lattw.  Con- 
tracts both  of  aale  and  barter  involve^  ex  vi 
termlnorum,  a  conaideration:  and  the  absence 
of  this  elemmt  is  of  the  yery  eeaeoce  of  a 
gift,  which  la  'Uie  voluntary  transfer  of  a 
thing  without  omalderatlML*  Si^oular'a 
Trans.  Prop.  254  ;  8  Amer.  A  Eng.  Encyc  <^ 
Law,  1309.  A  loan,  of  course,  dUTera  essen- 
tially from  each  of  these  three  contracta,  or 
transactions,  and  cannot  be  covered  by  either 
of  the  terms  *sale,'  'gift'  or  *bart».'  Except 
with  respect  to  money,  to  loan'  Implies  that 
a  thing  Is  delivered  to  another  for  use.  with- 
out reward,  and  to  be  returned  in  specie. 
Booth  V.  Terrell,  16  Qa.  25;  Nichols  v.  Fear- 
son,  7  Pet  109  [8  li.  Bd.  623]." 

Like  definitions  and  restrictions  have  been 
given  to  each  of  these  terms,  whea  used  in 
prohibition  statutes,  by  the  courts  of  other 
states,  as  well  as  by  the  Supreme  Court  of 
the  United  States.  See  Words  &  Phrases, 
under  each  phrase,  "sale,**  "barter,**  ex- 
change," and  "loan." 

This  court  In  Goker's  Oaae,  anpra,  in  speak- 
ing of  prohibition  statutes,  further  said : 
"The  statute  is  a  highly  penal  one,  and  can- 
not be  extended  beyond  its  letter  by  the  re- 
sult necessarily  more  or  less  uncertain,  of 
speculations  into  the  realms  of  supposed  leg- 
islative Intent  or  tbe  supposed  evils  aimed 
at  by  the  lawmakers.  Tbe  alleged  offender 
must  be  tried  upon  what  the  lawgiving  power 
has  said,  and  not  by  what  It  may  be  inferred, 
with  greater  or  less  assurance  of  aafety,  it 
has  intended  beyond  the  language  employed. 
Thus,  under  the  Illinois  statute,  which,  like 
our  own,  lurohtUts  the  giving  or  selling  of  liq- 
uor to  a  minor,  the  Indictment  was  Tor  'sell- 
ing' alone,  and  conviction  waa  had  on  peoot 
of  'giving.'  The  Judgment  waa  htid  had,  on 
the  ground  that  tbe  statute  waa  penal,  and 
could  not  be  liberally  conatmed ;  that  tbe 
word  'ailing'  nad  a  wdl-known  legal  mean- 
ing, and.  In  tbe  absmce  of  anythins  in  the 
act  to  the  contrary,  must  be  hdd  to  have 
been  need  In  tiiat  aenae  alone;  and  thnt,  the 
darge  bdng  of  a  aal^  convlcUon  ooold  only 
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bo  lutd  on  proctf  of  a  '■altf  u  that  term  l> 
used  Id  the  law.  Biegel  v.  People,  106  111.  M. 
And  tbls  doctrine  has  beoa  ncmOf  fully 
adopted  tqr  this  court,'  Goleman,  d^verlns 
the  opMon  of  the  court,  and  declaring  that 
'the  statute  (a  local  proUbltlim  act)  Is  penal, 
and  cannot  be  made  to  nnbraoe  by  CfmBtnic> 
tioi  any  case  not  within  its  meaning.  We 
have  been  imable  to  find  any  ease  where  a 
person  was  omvlcted  of  stiUng  llanor,  qon 
proof  <^  "giving  away*'  the  llqnor  merely.* 
Williams  T.  State,  91  Ala.  14  [8  Sontb.  66^. 
And  a  like  princ^le  is  recognised  In  the  ear> 
Iter  case  of  Xonng  t.  States  68  Ala.  869.** 

Gbanodlor  Kent  has  defined  a'  'aoan"  to  be 
a  bailment  of  an  article  for  a  certain  time^ 
to  be  naed  hy  the  borrower,  without  paying 
for  the  usft  2  Kent's  Cran.  Lecture  4Xi,  p.  S78 
(4th  Bd.).  And  this  language  Is  ct^led,  almost 
Tei^tlm,  frou  -Sir  William  J<mes.  See  Trear 
tiee  on  Bailmoits.  pp.  118;  217.  AylifCe  says: 
"It  is  a  grant  of  sometbinib  made  In  a  gratui- 
tous manner,  for  some  certain  use  and  foe  a 
cOTtaln  term  of  time,  expressed  or  implied,  to 
the  end  that  the  saiAe  spedes  should  be  again 
returned  or  restored  again  to  us;  and  not 
anotlrn  species  of  the  same  kind  or  nature, 
and  this  in  as  good  plight  as  It  was  deliver- 
ed."  Pandects,  B.  4,  tit  16.  p.  516. 

The  obligation  of  the  borrower  la  to  take 
proper  care  of  the  thing  borrowed,  to  use  it 
according  to  the  intentlOD  of  the  lender,  to 
restore  It  at  the  proper  time,  and  to  restore 
It  In  a  proper  condition.  Story  on  Bailments, 
IS  232,  254^  25S. 

Not  only  la  the  borrower  to  make  a  return 
of  the  thing,  at  the  time,  and  In  the  place, 
and  in  the  manner  contemplated  by  the  con- 
tract, but  he  must  make  a  like  return  of  all 
increments  and  offspring  of  the  thing  lent 
Id.  S  ^7. 

The  continuance  of  the  loan  rests  upon  the 
good  pleasure  and  good  faith  of  the  lender, 
and  is  therefore  strictly  precarious.  A  loan 
being  strictly  gratuitous,  the  lender  may  ter- 
minate it  whenever  he  pteases.  Story  on 
BaU.  I  277. 

Neither  the  statute  nor  the  Indictment  can 
be  extended  by  the  courts  to  cover  other  cas- 
es not  within  its  terms. 

The  defendant  was  not  charged  with  lend- 
ing liquors,  but  with!  selling,  bartering,  or  ex* 
changing,  and,  If  the  jury  believed  from  the 
evidence  that  be  only  lent  the  llQuor  in  ques- 
tlon,  he  was  not  guilty  as  charged,  and  should 
have  been  acquitted.  This  was  the  effect  of 
one  of  tbe  diarges  refused  to  him,  and  Its  re- 
fusal was  fhaeton  error  to  reverse. 

Codra  all  the  evidence  the  Juzy  might 
bave  found  that  the  defendant  did  barter 
or  axdiange  the  liquor,  and.  If  they  did,  of 
course  tiie  finding  would  jusUfy  a  verdict  of 
guilty ;  hence  the  general  affirmative  diarge 
for  the  defendant  was  properly  refused. 

While  some  of  the  Ingredients  necessary  to 


a  barto',  excbange^  or  loan  are  conunon  to 
all,  yet  there  is  a  marked  and  wdl-recognlsed 
dlflacoioe  between  a  loan  and  a  barter  or  ex- 
change; and  the  former  cannot  be  said  to 
constitute  or  to  be  the  equivalent  of,  either 
of  the  lattw.  Tet  where  the  evidence  is  in 
confilct— some  tending  to  suifwrt  tb»  one  and 
some  the  oOier  phase— it  is  tiie  ivovince  of 
the  Jury  to  say  whl<^  If  any,  la  prov^ 

For  the  mror  pointed  out,  the  Judgment 
ought  to  be  reversed,  and  the  cause  remand- 
ed. 

Tin  above  are  the  vtows  ot  the  writer 
alone;  but  a  majwlty  of  the  court  are  of  the 
opinion  that  tiie  trial  court  did  not  err  in  re- 
fusing diarge  8,  requested  by  the  defendant 
Tbey  are  of  the  opinion  that  It  was  abstract ; 
that  the  proof  shows  a  barter  or  exdiange, 
ratliw  than  a  loan ;  that  it  may  be  true  that 
the  witness  stated  that  the  defendant  lent 
him  the  whisky ;  but  It  also  appears  that  he 
was  not  to  return  the  Identical  whisky,  but 
other  whisky,  thus  rendering  It  a  mere  ex- 
change, rather  than  a  loan. 

Affirmed. 

DOWDRLI^  a  J.,  and  ANDERSON,  Mc- 
CLELLAM,  and  SATBB,  JJ.,  concur.  MAY- 
FIELD;  J.,  dissents. 


Ex  parte  SMITH. 
(Supreme  Court  of  Alabama.   May  12,  1910. 
Rehearing  Denied  June  30,  1910.) 

1.  CoDBTS  (S  180*)— Crrr  Coubt— DisuissA 

— BslNaTATBUENT— LUIITiLTION. 

Under  the  practice  act  of  the  city  court 
of  Birmingham  (Acts  1888-^,  n,  09^,  thatconrt 
cannot  reinstate  a  suit  dismiand,  on  motion 
made  more  than  80  days  after  the  final  judg- 
ment of  dinnissaL 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SS  400,  412;  pec.  Dig.  |  189.*] 

2.  MaHDAUUS  (I  4*)— lUPBOFEB  SUBJaCIS  OV 

Relief— ApraAUBzx  Juooianrrs. 

Mandamus  does  not  He  to  review  refusal 
to  diamies  a  cause  or  reinstate  a  dismissed 
cause;  appeal  being  the  proper  remedy. 

[Ei.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  II  9-34;  Dec.  Dig.  B 

Application  by  Alfred  Smith  for  manda- 
mils,  the  writ  to  be  directed  to  Ho&.  C.  W. 
F^guson.  Judge  of  the  Birmingham  City 
Court  Mandamus  denied. 

Petition  alleges  that  the  petitioner  entered 
suit  In  the  city  court  of  Birmingham  against 
C.  D.  Smith  &  Co.  for  damages  for  perscmal 
injury;  that  on  June  6,  1909,  upon  a  Jury 
trUU,  the  cause  resulted  in  a  mistrial;  tliat 
on  the  9th  day  of  June,  190f^  motion  was 
made  to  require  plaintiff  to  give  security  for 
cost  aitd  upon  de&iult  to  dismiss  the  cause; 
that  on  June  12*  1800,  an  order  wu  made 
dismissing  the  cause  unless  the  petitioner 
within  90  days  from  that  date  gave  security 
for  cost;  and  fliat  on  the  9th  day  of  October, 
1909,  your  petitioner  avers  an  order  was 
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made  diamlaglng  lald  canae,  withont  notice 
to  petiti<Hiw  or  his  attorney.  The  petition 
to  set  adde  dlwnlawil  wu  ttled  Jtaauxj  30, 

1909. 

Iiondon  tc  Fitts,  for  petitioner.  B.  H.  Dry- 
er and  Stalllngs  &  Drennoi,  for  reqwndent 

ANDEBSOX,  J.  More  than  80  days  har- 
iDg  expired  from  the  rendition  of  the  final 
Judgment  dismissing  the  plaintiff's  case, 
when  the  motton  to  reinstate  same  was  made, 
the  trial  court  was  powerless  to  grant  said 
motion,  under  the  practice  act  of  the  city 
court  of  Birmingham  (Acts  1888-89,  p.  992). 
Ex  parte  James,  125  Ala.  119,  2S  South.  69; 
Ex  parte  Highland  Ave.  R.  R.,  106  Ala.  221, 
17  South.  1^;  Ex  parte  Payne,  130  Ala.  1U9, 
29  South.  622.  It  may  be  that  the  plaintiff 
proceeded  under  section  5372  of  the  Code  of 
1907  for  a  rehearing  within  four  months;  but 
whether  he  did  or  did  not  make  out  a  case 
for  a  earing,  under  said  statute  we  need 
not  decide,  for,  if  the  trial  court  erred  in 
refusing  to  grant  the  motion,  the  plaintiff's 
remedy  for  reviewing  the  action  of  the  court 
In  refusing  the  said  motion  was  by  appeal, 
and  not  mandamus.  O'Neal  t.  Kelly,  72  Ala. 
559. 

Neither  Is  mandamus  the  proper  remedy 
to  review  and  revise  the  judgment  of  the 
trial  court  dismissing  the  plaintiff's  case.  It 
was  a  final  Judgment,  and  such  a  one  as 
would  support  an  appeal  to  this  court  "To 
authorize  the  issue  of  the  writ  of  manda- 
mus, there  must  be  a  clear  legal  right,  and 
no  othw  remedy.  The  writ  lies  to  compel 
the  execution  of  ministerial  duties,  in  all 
proper  cases.  As  to  Judicial  functions,  the 
rule  is  different  The  writ  will  be  awarded 
to  comp^  courts  to  entertain  Jurisdiction 
and  pronounce  Judgment  In  the  premises.  It 
will  not  be  awarded  to  order  or  direct  what 
Judgment  shall  be  rendered  in  any  given 
case;  nor  can  Its  powers  be  Invoked  to  cor- 
rect any  error  in  the  final  Judgment  or  de- 
cree of  an  inferior  court  The  reason  for 
this  latter  rule  Is  that  there  Is  an  adequate 
remedy  In  appeal,  which  Ues  from  all  final 
Judgments  or  decrees  of  courts  of  record." 
ISx  parte  Schmlt,  62  Ala.  254,  and  cases  <dt- 
ed;  parte  Gilmer,  64  Ala.  235;  Ex  parte 
Herritt  142  Ala.  115.  38  South.  183.  The 
case  of  Ex  parte  Hendree,  49  Ala.  860,  Is  In 
point,  that  an  appeal  lies  from  a  Judgment 
identical  with  the  one  dismissing  the  plain- 
tiff's case  In  the  present  instance,  and  against 
the  awarding  of  a  mandamus.  A  judgment 
has  been  rendered  dismissing  the  case,  and 
which  said  cause  cannot  be  reinstated  with- 
out reviewing  and  reversing  said  Judgmmt 
thus  Involving  a  determination  by  this  court 
of  the  correctness  vel  non  ot  the  judicial 
ruling  of  the  lower  court 

It  Is  true  this  court  held.  In  the  case  of 
First  National  Bank  v.  CSieney,  120  Ala. 


122,  23  South.  733,  that  mandamus  would 
lie  for  a  refusal  to  dismiss  for  want  of  se- 
curity for  cost,  notwithstanding  error  could 
be  assigned  to  said  ruling  upon  an  appeal 
from  a  final  Judgment  upon  the  theory  that 
an  appeal  was  not  adequate  to  protect  a  cit- 
izen from  furth^  litigation  with  a  nonresi- 
dent as  to  indemnity  against  cost  the  evil 
the  statute  intends  to  avoid.  It  must  also  be 
noted  that  the  cases  there  dted.  Ex  parte 
Cole,  28  Ala.  60,  Ex  parte  Bobbins,  28  Ala. 
71,  and  Elx  parte  Moigan,  30  Ala.  51.  all  re- 
late to  the  right  to  mandamus  for  a  refusal 
to  dismiss  for  want  of  security  for  coet,  and 
do  not  bold  that  mandamus  will  be  awarded 
to  review  a  Judgment  rendered  dismissing 
the  cause.  Here  we  have  a  final  judgment 
dismissing  the  suit  and  the  nonresident 
plaintiff  with  an  adequate  remedy  by  appeal 
to  review  the  said  judgmeit,  conditions  quite 
diffoient  from  those  existing  in  Choiey's 
Case,  supra,  and  the  ones  there  cited,  but 
similar  to  those  in  Hendree's  Case,  supra. 

The  application  for  mandamus  Is  denied, 
and  the  petition  must  be  dismissed. 

Mandamus  denied. 

Z>OWDEU<,  C.  and  SAYBB  and 
EVANS,  JJ.,  concur. 


BUTTEBWORTH  ft  LOWE  t.  CATHCABT. 

(Supreme  Qmrt  of  Alabama.    Feb.  3,  Iftia 
Rehearing  Denied  June  SO;  19ia) 

1.  Appeal  aku  Bibob  (|  123*)— Kxecdtiost 
Against  SusienBS. 

Ad  order  directing  execution  agaiDSt  sure- 
ties of  a  Donresldeot  plaintiff  f»r  costs  is  od- 
appealable  for  want  of  a  Judgmeat  agaiDst  the 
sureties. 

[Ed.  Note.— F»T  otber  cases,  see  ApiKsI  sod 
Error,  Cent  Dig.  H  875-881 ;  Dec.  Dig;  f  123.*] 

2.  APPZAt.  AND  BBBOE  (M  151*)— BiQBT  TO  AT- 

PEAL— PbEJUDICB. 

Plaintiffs  could  not  appeal  front  an  im- 
provident order  directing  execution  against 
plaintUb*  snreties  for  costs;  soch  mder  not 
being  prejudicial  to  plalntlb. 

[Ed.  Nota.-^or  other  cases,  see  ^peal  and 
Error,  Oent  Dig.  If  Dee.  Dig.  i 

151.*] 

3.  Afpeai.  AMD  Ebbob  (|  1067*}  —  Bsam  to 
Allege  EJbbob. 

Plaintiffs  were  not  Vntitled  to  ounplaln 
on  appeal  of  the  Improper  exdurion  of  certain 
evidence  because  the  witness  had  not  personal 
kuowledge  of  the  facts  testified  to,  where  other 
competent  testimony  admitted  witbonC  objec- 
tion established  the  same  facts. 

[Ed.  Note.— For  other  cases,  ase  Appeal  and 
Error.  Oent  Dig.  H  4200-4206;  Dea  Dig.  f 
1057.*] 

4.  EVIDEWCB   (I  878*)— WErnROS— I*TTEBS— 
ACTHEKTIOrrT. 

letters  alleged  to  have  been  recrived  by 
defendant  are  inadmissible  without  SMne  proof 
of  genuineness  and  authenticity  In  addition  to 
the  contents  thereof. 

[IQd.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  H  1648-1606;  Dec  Dig.  %  378.*) 
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fi.  BvnmrcB  ({  8T8*) — LBnxss — Qmnmm- 

maa. 

Evidence  that  a  letter  alleged  to  have  been 
written  bj  plaintiff  vaa  received  hj  defendant, 
in  «dditioD  to  its  contents,  witboat  evidence 
that  the  letter  waa  recdved  in  dne  conne, 
throogh  the  mails,  was  Insoffident  to  estab- 
lish its  authenticity. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  1M8-1655;  Dec.  Dig.  }  37a*] 

fl.  Apfeal  and  Ebboh  (I  938*)— Rbcoed— Bill 
or  ExcEpnons— Omissions— Pbksdicptionb. 
Where  a  bill  of  «coeptions  recited  that 

Elaintiff  intiodaced  a  depMitton  of  V.  In  its 
ehalf,  and  the  interrogatories  and  answers  In 
such  deposition  were  as  follows,  etc.,  followed 
b;  interroKBtoriea  and  anawers  nnmbered  from 
1  to  87,  with  several  nnmbeis  omitted,  it  would 
not  be  presumed  from  such  omission  that  the 
bill  of  exceptions  did  not  contain  all  the  inter- 
rogatories offered  and  admitted  at  the  trial. 

[Ed.  Note.— ror  other  casea,  see  Appeal  and 
Error,  Cent  DIf.  II  8796-S80B;  Dec  Dig.  | 

7.  Salu  (I  161*)  —  Deuvebt  to  Oabxhb— 
Pbepabation  tob  Shipuent 

If  the  seller  falls  to  put  the  goods  in  prop- 
er course  of  conveyance  by  proper  preparation 
for  ^ipment  if  the  goods  need  any  prepara- 
tion, so  that  in  case  of  loss  the  buyer  may  re- 
cover indemnity  against  the  carrier,  delivery 
to  the  carrier  would  not  operate  as  a  delivery 
to  the  buyer  in  compliance  with  the  contract  of 
sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  II  377-380;  Dec  Dig.  |  Iftl.*] 
a  Sales  (f  864»)— Action  fob  Pbkob— Dkut- 

EBT  TO  GaBBIE^INBTBUCTIONS. 

Where,  in  an  action  for  the  price  of  certain 
cars  and  wheels,  the  buyer  claimed  that  the 
goods  were  defective  when  they  left  the  sell- 
er's possession  or  were  Injured  in  transit,  and 
that  they  were  not  properly  prepared  for  ship- 
ment, as  to  all  of  which  there  was  a  emflict  of 
evidence,  a  request  to  charge  that  if  plaintiff 
■hipped  the  goods  as  ordered,  and  when  de- 
livered to  the  carrier  they  were  in  perfect  con- 
dition and  free  from  defects  and  were  consign- 
ed to  defendant  and  Mil  of  lading  fosned  and 
mailed  to  him,  then  title  vested  from  the  time 
of  delivery  to  the  carrier,  was  properly  refused 
as  pretermitting  all  consideration  of  plaiDtiS*B 
alleged  negligence  In  preinring  the  cars  for 
shipment. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1065-1076;  Dee.  Dig.  |  864.*] 
9.  Tbial  (I  253*>-*lMflT»uonoNS— CoirsTBUo- 

TION  AS  A  WHOLB. 

While  a  request  to  diarge  need  not  deal 
with  the  whole  case,  but  may  present  only  a 
■ingle  phase  thereof,  if  It  doee  not  make  the 
whole  case  turn  on  sndi  phase,  the  phase  pre- 
sented must  be  adequately  stated  without  omis- 
sions which  might  lead  uie  jury  to  erroneousl> 
infer  tliat  the  omitted  facts  were  of  no  conse- 
quence. 

(Ed.  Note.— For  other  cases,  see  IMal,  Cent. 
Pig.  H  613-623;  Dec.  Dig.  S  253.*] 

Appeal  from  Circuit  Oonrt,  Morgan  Coun- 
ty ;  D.  W.  Speake,  Judge. 

Action  by  Butterwortta  A  Lowe  against 
John  Cathcart  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Beversed  and  re- 
mnuded. 

The  Issues  and  evidence  are  sufficiently  In- 
dicated In  ttie  opinion.  The  following  is 
charge  6,  refused  to  the  plaintiff:  "If  the 


Jury  believe  from  the  evldeDce  that  plaintiff 
shipped  the  defendant  such  cars  as  defend- 
ant ordered,  and  If  yoa  farthw  b^eve  tiiat 
at  the  time  said  can  were  delivered  to  the 
railroad  company  they  were  In  perfect  con- 
dition and  free  from  defects  and  other  im- 
perfections, and  if  you  farther  believe  from 
the  evldmce  that  said  wheels  were  conalsoed 
to  the  dtfendant,  and  the  bill  of  lading  was 
issued  to  him,  and  mailed  to  him,  then  I 
charsa  yon  that.  If  yon  believe  that,  a  de- 
livery to  said  railroad  was  a  delivery  to  the 
defendant,  and  title  vested  In  the  detteidant 
from  ttie  date  of  such  delivery  to  the  rail- 
road.- 

Lowe  A)  Tldwell,  for  aiq;>ellant  B.  W. 
Godbey,  for  ai^ellee. 

8AYRE,  J.  Plaintiff,  a  corporation,  being 
a  nonresident,  Mess  re.  Lowe  ft  Tldwell  be- 
came security  for  costs.  Judgment  having 
been  rendered  for  the  dtfendant,  the  court, 
without  motion  or  Judgment  against  the  sure- 
ties, ordered  that  execution  issue  against 
them  for  the  costs.  Appellant,  whldi  was 
plaintiff  In  Qte  court  below,  assigns  that  at- 
der  fbr  errw.  There  are  two  equally  condn- 
slve  reasons  why  that  assignment  cannot  be 
sustained  In  flils  court  For  one,  there  le 
no  Jndgmoit  against  the  sureties  to  sup- 
port an  appeal,  but  only  an  improvident  or^ 
der  which  the  court  ibelow  will  etwrect  on 
application.  Dow  Wire  Works  Co.  v.  Bngel- 
hardt,  136  Ala.  608,  88  Soath.  817.  For  the 
other,  appellant  cannot  be  heard  to  complain 
of  an  order,  however  erroneous,  which  la  not 
prejudicial  to  It  Bslava  t.  Farley,  72  Ala. 
214. 

This  suit  ma  for  the  recovery  of  the  con- 
tract  price  of  the  Iron  parts  of  two  tram  cars 
sold  by  the  plalntUf  to  the  d^endant  Ex- 
ceptions were  reserved  to  several  rulings  ex- 
cluding parts  of  ttie  testUnony  of  {AalntlfTs 
witness  vyn  to  the  effect  ttiat  defendant  had 
given  no  Inatructlona  as  to  bow  the  tram  caza 
were  to  be  shipped,  and  that  th^  had  be«i 
shipped  by  rail  and  bill  of  lading  forwarded 
to  defendant  1^  mall.  The  ground  of  the 
exdnalon  was  that  witness*  anbeeqnent  tea- 
timtmy  dlsdosed  that  he  had  no  personal 
knowledge  of  tiie  facta  In  Qnestlon.  If  ttie 
ground  was  not  well  taken,  it  was  neverthe- 
less true  that  evidence  subsequently  Intro- 
duced and  the  fnrth»  pn^ress  of  the  trial 
deprived  these  mlinga  of  Injurious  oonse- 
qnences.  There  was  otbet  uncontradicted 
testimony,  as  to  the  cmnpe^cy  ct  wfildt  no 
objection  was  taken,  that  the  defendant  gave 
no  directions  whatever  as  to  the  shiinnent  of 
the  tram  cars,  while  the  defradant,  testify- 
ing for  hlms^  and  through  the  months  of 
other  witnesses^  nnreservedly  admitted  that 
the  artldes  had  been  actually  received  by 
him,  though  not  delivered  acetadlng  to  the 
contract  because,  as  he  contended,  they  wwe 
defective  when  shipped.  Thus  any  Issues  np- 
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on  which  the  testtmony  In  qnesUm  may  have 
bad  a  bearing  were  ranored  ftom  the  case. 

Anwiiant  complains  that  the  court  admit* 
ted  the  letter  dated  February  22,  1906,  and 
pniportlng  to  have  been  writtm  bj  It,  wltb- 
oat  anflSclent  proof  of  Ita  anth«itlclty.  Some 
proof  of  gennlnenesB  was  requisite,  of  conrsfr 
The  language  of  Che  letter  abundantly  indi- 
cated that  It  had  been  written  In  reply  to  de- 
fendant's letter  of  two  days  before.  But 
authentication  contents  alone  Is  Insuffi- 
cient. A  rule  permitting:  that  would  leave 
parties  no  safeguard  whatever  against  fabri- 
cation. The  anthorltlee  generally  state  that 
the  receipt  by  due  course  of  mall  of  a  letter 
shown  by  its  contents  to  be  related  to  an- 
other of  antecedent  date  and  mailing  is  suffl< 
dent  to  warrant  Its  Introduction  In  evidence. 
Such  was  the  case  In  White  v.  Tolllver,  110 
Ala.  300,  20  South.  07.  This  rule  depends 
upon  the  habitual  accuracy  and  promptness 
of  the  malls,  and  the  fact  that  the  tenor  of 
the  letter  as  a  reply  to  an  antecedent  let- 
ter Indicates  a  knowledge  ot  the  tenor  of 
the  antecedent.  It  Is  formulated  in  3  Wig- 
more  on  Evidence,  as  follows :  "There  seems 
to  be  bete  adequate  ground  for  a  special  rule 
declaring  these  facts,  namely,  the  arrival  by 
mall  of  a  reply  purporting  to  be  from  the 
addressee  of  a  prior  letter  duly  addressed 
and  mailed,  are  sufficient  evidence  of  the 
reply's  genuineness  to  go  to  the  jury."  It 
Is  there  stated  that  such  a  rule — varying 
slightly  In  the  phraseology  of  different  Judg- 
es— eeema  now  to  he  universally  accepted. 
Clearly,  defendant  failed  to  bring  the  offered 
letter  within  the  rule.  The  statement  of  the 
bill  of  exceptions  Is  that  this  letter  was  "re- 
ceived by  defendant"  The  fact,  of  prime 
Importance  under  the  rule,  that  the  letter 
was  received  through  the  malls  in  due  course, 
is  not  stated.  Appellee  Insists  that,  although 
the  bill  of  exceptions  contains  a  statement 
that  the  evidence  ther^  set  out  was  all  the 
evidence,  it  affords  Indications  that  there 
was  other  evidence,  and  that  this  court,  con- 
struing the  bill  most  strongly  against  the 
party  excepting,  and  Indulging  all  reasonable 
presumptions  in  favor  of  the  ruling  of  the 
trial  court  in  order  to  sustain  the  Judg- 
m^t  appealed  from,  will  presume  that  there 
was  evidence  going  to  show  tbe  authenticity 
of  tbe  letter.  After  an  examination  of  the 
bill  of  exceptions,  we  do  not  feel  Justified  In 
adopting  the  proposed  Interpretation.  Ap- 
pellee's argument  in  this  connection  Is  based 
upon  the  following  state  of  the  statutory  rec- 
ord, the  bill  of  exceptions:  "The  plaintiff 
(it  recites)  introduced  the  d^>ositlon  of  one 
N.  CX  Vyn,  In  Its  b^alf,  and  the  Interroga- 
tories and  answers  in  said  d^KMltlon  were 
as  follows :"  Then  follow  interrogatories  and 
answers  numbered  from  1  to  37;  several 
numbers  being  omitted.  In  order  to  assume 
that  there  were  Interrogatories  and  answers 
owresponding  to  the  omitted  numbers,  It 
would  be  necessary  to  contradict  the  bill  of 
ezcQptlona  In  two  particulars^  vix^  that  part 


of  It  wUch  atatea  that  tin  enrldawe  set  out 
was  all  tbe  evidence^  and  that  part  of  It 
whldi  states  that  the  Interrogatories  and  an- 
swers Introduced  were  the  Interrogatories 
and  answers  set  down  In  the  transcript.  We 
think  rather  that  thA  statements  of  the  bill 
of  exceptions  are  unambiguous  and  most  be 
allowed  to  stand,  and  that,  U  any  presump- 
tions whatever  are  to  be  Indulged,  we  most 
presume  that  the  intnrrogatorles  and  answers 
were  not  consecntively  numbered,  or  ilut 
all  of  them  were  not  offered  or  received  In 
evidence.  The  letter  put  forward,  as  com- 
ing from  the  plaintiff,  what  perhaps  the  Jury 
was  asked  to  consider  as  a  lame  and  impo- 
tent account  of  how  the  wheels  came  to  be 
defective,  and  afforded  basis  for  the  argu- 
ment that  the  plaintiff,  when  delivering  to 
the  carrier,  did  not  take  the  usual  precau- 
tions for  insuring  safe  dellvoy  to  the  buy- 
er, as  it  was  ite  du^  to  d(^  and  that  tbe 
defects  In  the  wheels  were  caused  by  this 
negligence  on  the  part  of  plaintiff.  Indeed, 
the  appellee  Insists  that  it  convicts  the  ap- 
pellant of  gross  negligence.  If  the  seller 
failed  to  put  the  goods  "in  such  a  course  of 
conveyance  (by  proper  preparation  for  ship- 
ment, if  the  goods  needed  any  pr^aration) 
as  that.  In  case  of  a  loss,  the  defendant 
might  have  his  indemnity  against  the  car- 
riers," such  a  delivery  would  not  be  the  de- 
livery contemplated  1^  the  contract.  BenJ. 
on  Sales  (Tth  Ed.)  |  604.  We  cannot  know 
Judicially  whether  Uiese  artides  required  any 
preparation  for  shlpm^t,  nor  will  we  be  un- 
derstood as  Intending  any  Intimation  in  re- 
spect to  the  merit  of  this  contention  In  fact. 
The  letter  was  not  properly  authenticated, 
and  Its  admission  In  evidence  was  prejudldal 
error  for  which  the  Judgment  must  be  re- 
versed. 

If  we  have  not  misconceived  the  record,  it 
shows  that  the  contested  qoestlons  were 
whether  the  wheels  which  were  a  part  of 
the  shipment  were  defective  when  they  left 
the  possession  of  the  plaintiff  or  were  in- 
jured while  in  transit,  and  whether  defend- 
ant had  kept  them  an  nnreasonable  time  be- 
fore returning  them  to  the  plaintiff.  This 
last  was.  Indeed,  nothing  more  than  a  fact 
of  evidential  bearing  upon  the  first  And. 
further,  tbe  question  was  whether  the  tram 
cars  had  "been  properly  prepared  for  ship- 
ment. We  think  It  cannot  be  said  that  there 
n-as  no  conflict  In  the  evidence  on  these 
points.  CHiarge  6,  requested  by  the  appellant 
was  properly  refused  because  It  did  not  ade- 
quately deal  with  this  phase  of  the  case.  It 
omitted  all  consideration  of  the  charged  nec* 
ligence  in  preparing  the  cars  for  shipment 
as  the  cause  of  the  defects.  A  charge  need 
not  undertake  to  deal  with  the  whole  case. 
It  may  state  the  law  applicable  to  a  phase 
of  tbe  case,  If  It  does  not  make  the  whole 
case  turn  upon  It;  but  the  phase  stated  must 
be  adequately  stated,  and  stated  without 
omissions  which  may  lead  the  Jury  to  Infer 
erroneously  that  the  omitted  facts  are  of  no 
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e(HiMqQaiic&  nils  diazge  vu  OtfecUT*  for 
that  tba  jmy  might  bare  inf  eired  from  tt 
tbat  tbe  qiuatttm  of  deUrery  was  not  to  t>e 
affected  the  evidence  of  sesUcoit  joxeptL- 
ration  for  the  ahlpm^t  and  defects  enanlng 
Id  QimseQiiaioe  thereof. 

We  have  said  enoni^  to  Indicate  onr  views 
of  those  assignments  of  error  wUcb  have 
been  argoed  by  connseL 

Reversed  and  remanded. 

DOWDEHJU  O.  J.,  and  ANDSOISON  and 
nVANS,  JJ.»  concar. 


SOUTHBStN  BY.  CO.  et  al  v.  JONSS 
COTTON  CO. 
(Snpreme  Court  of  Alabama.    Feb.  S,  1910. 
Rehearioff  Denied  June  30,  1910.) 

1.  Cabbixrs  (I  118*)— Cakriaqe  or  Goodb— 

AGEITT  or  CABBIEa— NSOLIGBNGE. 

A  railway  company  had  an  arrangement 
with  a  compreM  oompony,  by  which  on  deliv- 
ery to  the  railway  company  by  the  owner  of  cot- 
ton of  the  compress  company's  warehouse  re- 
ceipts the  railway  company  issued  bills  of  lad- 
ing for  tbe  shiiiKnent  of  the  cotton.  Plaintiff 
cotton  immpany,  after  contracting  for  the  sale 
and  delivery  of  cotton  which  it  had  delivered 
to  the  compress  company,  delivered  the  ware- 
house ret»ipts  of  the  compress  cmnpany  to  the 
railway  company  and  bills  of  lading  were  is- 
sued by  the  railway  company  thereon.  Beld, 
that  the  railway  company  recognized  the  com- 
press company  as  Itm  agent  to  keep  the  cotton, 
pending  its  loading  into  the  cam.  and  became 
responsible  for  the  compress  con^any's  negll* 
gence  therein. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  492,  617;  Dec.  Dig.  {  118.*] 

2.  WOBDB  AND   PHaASEB— "RBCONDmoNBD." 

Cotton  in  a  bale  is  "reconditioned"  by  loos- 
ening the  ties,  removing  the  packing,  and  poll* 
lag  or  picking  the  damaged  part  of  the  cotton 
from  the  outside  of  the  bale 
&  CABBiEBa  (I  lis*)— Cabhuoe  ot  Goods— 

ItlABILITT  rOB  DaKAGBS. 

Where  the  owner  of  cotton  delivers  to  a 
railway  company  the  varehoose  receipts  of  a 
ocnnpress  company,  and  the  railway  company 
accepts  them  and  Issues  bills  of  lading  thereon 
to  the  owner,  and  the  cotton  is  injured  by  ex* 
posnre  to  the  weather  after  delivery  to  the  com- 
press company,  both  the  railway  company  and 
tbe  compress  company  are  liable  for  the  loss,  the 
railway  company  because  it  occurred  while  in 
tbe  hands  of  Its  agent,  the  compress  company, 
and  the  compress  company  being  liable  as  a 
bailee  for  the  owner,  and  its  liability  to  the 
owner  coold  not  be  defeated  by  its  accepting 
the  cotton  in  bailment  from  the  railway  com- 
pany, 

(Sd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  492,  617;  Dec.  Dig.  |  118.*] 

4.  Cabbzebs  (i  76*)— Cabbiaob  or  OooDfr- 
Dahagbs-Rioht  or  Becovebt— "Landbd." 
Plaintiff,  cotton  company,  delivered  cot- 
ton to  a  compress  company  and  subsequently 
delivered  tbe  warehouse  receipts  of  that  com- 
pany to  a  railway  company  and  received  in  ex- 
Aange  bills  of  lading.  The  cotttm  company 
•hipped  the  cotton  over  the  railway  line  to  a 
parchaser  under  a  contract  requiring  that  the 
cotton  ahonid  be  delivered  in  good  condition  to 
0ke  jmrdiaser'B  mills  "landed,^*  and  drafts  for 
tiie  purchase  price  with  bills  of  lading  attached 


were  drawn  by  the  cotton  company  on  Uie  pnr* 
chases  and  honored  before  the  cotton  was  de- 
livered at  its  destination.  Beld,  that  "landed" 
meant  ttiat  the  cotton  company  was  responsible 
for  the  entire  shipment  of  cotton  and  for  dam- 
ages to  it  until  delivered  at  the  point  of  desti- 
nation, and  therefore  the  right  of  recovery  for 
damages  to  the  cotton  resulting  from  exposure 
to  the  weather  while  in  tbe  possession  of  the 
compress  company  was  in  the  cotton  compuiy, 
although  It  had  not  been  called  on  to  repay  any 
of  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {}  25S-265-,  Dec  Dig.  |  76.* 

For  other  definitlraB,  see  Words  and  Pbiaaea 
VOL  0,  p.  8867.] 

5.  DAVAon  (I  IDS^— DssTBUonoiv  ov  Ooods 
—  BfSASXJBS  or  Dahaobb  —  Adv Aires  in 

Fbicb. 

In  an  action  against  a  carrier  fOr  damages 
to  cotton  shipped,  the  bill  alleged  that,  by  reason 
of  the  loss  of  the  cotton,  complainant  was  un- 
able to  deliver,  according  to  a  contract  of  sale, 
except  by  furnishing  other  cotton  which  coold 
be  fumlE^ed  at  an  advanced  price  only,  and  the 
bill  attempted  to  make  the  difference  between 
the  ooDtract  price  and  the  advanced  price  the 
Iwsis  of  recovery.  Held,  that  complainant  was 
entitled  to  be  reimbursed  for  the  cotton  de- 
stroyed, even  though  there  was  no  evidence  that 
it  purchased  other  cotton  with  whidi  to  replace 

fhe  cotton  destroyed,  and  a  decree  which  al- 
ows  for  the  loss  of  cotton  and  which  makes  no 
allowance  for  the  loss  occasioned  by  advance  In 
price  is  proper. 

[Ed.  Note. — VoT  other  cases,  see  Damages, 
Gent  Dig.  |  266;  Dec  Dig.  S  105.*] 

6^  BAiuaeNT  (I  22*)— Tebuinatioh  — Dbuv- 
bbt  to  Oarbikb. 

Where  a  shimKr  delivered  cotton  to  a  com- 
press company  and  then,  in  accordance  with  ar^ 
rangements  between  the  compress  company  and 
a  railroad  company,  delivered  the  compress 
company's  receipts  to  the  railroad  company,  and 
received  bills  of  lading,  neither  the  contract 
between  the  shipper  and  the  railroad  company 
for  carriage  nor  the  assignment  of  that  contract 
to  a  consignee  of  the  cotton,  will  affect  the 
right  of  the  shipper  to  have  the  compress  com- 
pany deliver  the  cotton  to  the  railroad  com- 
pany, and  a  constructive  delivery  to  the  rail- 
road company  will  not  be  sufficient  to  relieve 
the  compress  company  of  liability  to  the  ship- 
per. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  f  108;  Dec.  Dig.  |  22.*] 

Appeal  from  Chancery  Coort,  Morgan  Coun- 
ty; W.  H.  Simpson,  Chancellor. 

Action  by  t2ie  Jones  Cottcui  Company 
against  the  -SoaQiem  Ballwi^  Company  and 
others.  Jndsmoit  for  ^aintiflf,  and  defend- 
ants appeal.  Modified  and  affirmed. 

Bee^  alBO^  167  Ala.  S2»  47  South.  201. 

Paul  Speake,  for  appelant  Sontbem  By. 
Oo.  Brown  &  Kyle,  for  appellant  Gulf  Com- 
press Co.  OaUahan  ft  Harris,  for  appellee. 

SATRB,  3.  When  this  case  was  here  on 
a  former  occasion  (167  Ala.  S2,  47  Sonth.  261) 
the  eqnll7  and  frame  of  the  Mil  were  settled 
in  tamr  of  tbe  comiOainant  The  present 
appeal  raises  imly  the  qnesUon  ill  the  lia- 
bility of  the  defendants  for  certain  Items 
charged  against  them  in  the  decre&  First, 
Viea,  wlQi  r^eroice  to  the  two  lots  of  cot- 
ton, 54  bales  marked  "O.  S.  T.,"  and  50  bales 
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iBufc«a  'V.  W.  L."  The  decree  was  Qiat  the 
Soathem  Hattway  Company  should  respond 
to  the  complainant  for  the  actual  low  In 
weight  BQBtalned  bT*  thla  cottra  vhlle  in  the 
possession  of  the  Oulf  OompreBS  Company 
as  the  agrat  of  the  eidd  railway  company, 
and  that  the  QuK  Cranpresa  Company  was 
llaUe  for  the  diminution  in  valtie  of  34  bales 
of  the  "O.  S.  T."  cotton,  and  21  bales  of  the 
"EL  W.  L."  cottm  <m  account  of  its  being 
reconditioned  and  repadced  Irhlle  In  storage 
with  the  compress  company.  This  cotton  had 
been  stored  by  the  cotton  company  with  the 
compress  company.  The  railway  company 
had  an  arrangemoit  with  the  cwnpress  com- 
pany, evidenced  by  formal  writlnc^  by  which, 
oa  delivery  to  It  by  the  owner  of  wutiionse 
receipts  Issaed  by  the  compreas  company.  It 
tesoed  bills  of  lading  tor  the  shlpmoit  of 
cotton  whenever  occasion  arose.  The  com- 
press company  agreed  to  keep  all  cotton  In- 
sured for  the  tteneflt  of  the  railway  company 
after  the  issnance  of  such  bills  oi  lading  and 
until  It  ahonld  be  loaded  into  the  cars  of 
the  railway  company,  and  to  hold  the  railway 
company  harmless  against  any  damage  which 
sudi  cotton  might  sustain  while  In  its  poa- 
session  pending  shipment  The  cotton  com- 
pany having  contrapted  for  the  sale  and  de- 
livery of  the  cottm  in  controversy  to  pur^ 
dusers  in  North  Carolina,  and  with  the  rail- 
way rampany  for  its  transportation  thlthw, 
d^vered  its  warehouse  rec^ts  to  tilie  rail- 
way conqtany  and  received  bills  of  lading 
fOr  the  cotton.  Thereto  the  railway  company 
recognized  the  compress  company  as  Its  agent 
to  keep  the  cotton  pending  Its  loading  Into 
the  cars  and  became  responsible  for  Che  com- 
press company's  negligence  therein. 

Between  the  time  when  the  railway  Issued 
Its  bills  ot  lading  and  the  time  when  the  cot- 
Um  was  loaded  on  the  cars  for  transportation 
to  the  consignees  a  considerable  period  elaps- 
ed, the  delay  in  lOilpment  being  caused  In 
part  at  least  by  the  fact  that  when  the  com- 
press company  tendered  the  cotton  to  the 
railway  company,  it  was  found  to  have  been 
damaged  by  exposure  to  the  weather  so  that 
the  railway  company  refused  to  receive  It 
from  the  compress  company.  This  made  It 
necessary  for  the  cotton  to  be  reconditioned 
and  In  part  repacked.  Cotton  Is  "recondi- 
tioned" by  loosening  the  ties,  removing  the 
bagging,  and  pulling  or  picking  the  damaged 
part  of  it  from  tbe  outside  of  the  bale.  Where 
the  bales  are  much  reduced  by  this  process, 
as  we  gather,  the  reduced  bales  are  combined 
Into  new  bales  by  repacking.  Mere  repack- 
ing injures  the  quality  of  the  cotton  put  Into 
the  repacked  bales  and  affects  Its  value  In 
the  market  The  chancellor  evidently  found 
that  the  cotton  had  suffered  damage  by  ex- 
posure to  the  weather  subsequent  to  the  is- 
sue of  the  bills  of  lading.  The  testimony  has 
been  closely  scrutinized,  and  we  find  no  suf- 
fldfflit  reason  to  challenge  the  correctness  of 
that  con<du8lon.  The  reconditioning  and  re- 
-vdclng  wtte  also  done  subsequent  to  the  is- 


sue  of  the  bills  of  lading  by  fbe  raflwiy  com- 
pany, and  most  i^ch^mj  account  for  the  loss 
In  w^^t  of  tite  two  lota.  The  processes 
here  motioned,  after  the  cotton  had  been 
damaged  by  eqMMare,  did  not  cause  further 
damage  to  the  cotton  as  a  whole,  but  were  re- 
sorted to,  and  bad  the  effect,  beyond  doubt 
to  Increase  the  ralue  of  the  cotton  as  a  whide 
althou^  It  dlmlnlflbed  tiw  value  ver  poond 
of  so  mndi  of  it  as  was  put  into  the  rq^aciked 
bales.  But  the  loss  In  weight  of  the  entire 
lot  and  the  loss  of  value  in  the  cottoa  re- 
paAed  together  represent  the  total  loss  suf- 
fered by  tiie  cottm,  and  these  etMuentB  of 
loss  must  alike  be  referred  to  its  damage  by 
aposure  as  its  proximate  canseL  For  this 
loss  the  defendants  were  both  liable  to  the 
complainant,  the  railway  conpany  tor  the 
reason  already  indicated,  the  compress  com- 
pany for  the  reason  tiiat  it  was  bailee  fW 
the  ctm^ainant;  and  by  accepting  bailment 
from  the  railway  company  could  not  defeat 
the  ri^ts  (tf  the  true  owner.  Thedefendante 
were  jolnUy  UaUe  to  the  complainant  for  the 
entire  loss  to  the  cotton,  and  a  decree  might 
w^  have  been  made  against  them  both  for 
the  entire  amount  of  the  loes^  thousli  there 
could  bc^  ot  course^  <Hie  eatlsfbctlon  only. 
Neither  appelant  is  In  a  portion  to  cmnirtaln 
of  a  decree  the  error  of  whldi  consists  in 
charging  eaCh  appellant  with  a  less«  sum 
than  its  liability  as  measured  by  law.  The 
appellee  has  contented  Itself  with  the  decree 
In  its  present  shape. 

It  is  d«iled  by  appellants  that  the  rl^t  of 
recovery  resides  In  the  cotton  company.  This 
denial  la  grounded  up<ai  the  fact,  Itsdf  not 
denied  by  aippeUoe,  that  drafts  with  bills  of 
lading  attached  were  drawn  by  appellee  com- 
pany on  the  consignees  and  honored  hy  pay- 
ment before  the  cotton  was  delivered  at  its 
destination.  These  drafts  were  for  the  stip- 
ulated price  ot  the  cotton  estimated  at  its 
original  weight  and  quality.  The  cotton  com- 
pany does  not  appear  In  the  evidence  to  hare 
been  called  on  for  restitution  of  any  part  of 
the  sum  realized  from  the  drafta  Prima 
fade  the  delivery  of  a  bill  of  lading  by  the 
consignor  to  the  consignee  operates  as  a  trans- 
fer ot  title  In  the  goods  shipped,  and  an  ao 
tlon  against  the  carrier  for  loss  or  dama^ 
while  in  its  possession  will  lie  only  at  the  suit 
of  the  consignee ;  but  If  the  consignee  Is  not 
in  fact  the  owner  and  the  goods  while  in  trans- 
It  are  at  the  risk  of  the  consignor,  the  right 
of  action  resides  in  the  latter.  Louisville  & 
Nashville  B.  B.  Go.  v.  Allgood,  113  Ala.  1G3, 
20  South.  986.  Any  proper  rule  must  require 
that  the  suit  be  brought  by  that  party  at 
whose  risk  the  goods  are  while  In  coarse  ot 
transportation.  The  evidence  shows  without 
dispute  or  contrary  InfOTence  that  the  con- 
tract of  purchase  required  that  the  cotton 
should  be  delivered  in  good  cmdltlon  to  the 
mills  in  North  Carolina  "landed^"  In  the 
terminology  of  the  trade,  "landed"  meant 
that  the  consignor  was  responsible  for  the 
cotton  and  for  damages  to  it  until  delivered 
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at  the  point  of  destination,  meaning,  of 
course,  deUrery  at  destination  of  the  entire 
shipment  in  the  stlpolated  condition.  The 
appellant  Gulf  Compress  Company  contends 
that  the  cotton  shipped  was  landed.  And 
so  some  of  It  was  in  a  way,  but  appellant 
will  hardly  contend  that  the  cotton  destroy- 
ed and  cast  away  while  In  its  hands,  aggre- 
gating approximately  16  bales,  was  landed 
in  any  sense,  or  that  the  remainder  was  land- 
ed as  It  onght  to  hare  been.  Thus  tlie  rail- 
road company  continued  to  be  the  agent  of 
the  consignor  In  caring  for  the  cotton  at  the 
time  of  the  loss,  as  It  had  been  constitnted 
in  the  beginning  by  the  bill  of  lading  In  which 
plaintfcr  was  both  consignor  and  consignee, 
and  with  this  status  payment  and  delivery 
of  the  bills  of  lading  were  not  Inconsistent 
This  fact  brings  the  complainant  within  the 
reason  of  the  riile,  and  establishes  its  right 
to  maintain  this  bill.  It  is  of  no  concern  to 
the  ai^llant  companies  that  the  complainant 
has  a  sum  of  money  which  In  egnlty  and 
good  conscience  belongs  to  the  consignees,  If 
that  be  the  case.  Thst  is  an  equity  -whidb 
concerns  the  consignees  only;  nor  is  there 
a  necessary  dependence  between  it  and  the 
legal  rl^t  In  controversy.  Certainly  the 
ri{^t  of  complainant  to  recover  against  the 
compress  company  as  Its  bailee  not  for  car- 
riage, but  for  care,  caxinot  be  affected  by 
equities  which  have  arisen  between  com- 
plainant and  the  mill  owners  although  they 
have  arisen  out  of  dealings  In  the  Identical 
cotton. 

The  ai^nment  that  there  was  a  rarlance 
between  allegation  and  proof  Is  based  upon 
a  misconception  of  the  record.  We  quote  the 
allegation  of  the  third  paragraph  of  the  bill: 
••And  orator  avers  that  It  had  entered  into 
e  contract  to  sell  a  large  number  of  bales  of 
cotton  to  the  Proximity  Manufacturing  Com- 
pany of  Oreenaboro,  N.  C,  under  which  con- 
tract It  was  obligated  to  deliver  said  cotton 
In  good  condition  'landed,'  which  term  sig- 
nified, and  is  BO  understood  by  persons  deal- 
ing in  cotton,  that  your  orator  was  to  deliv- 
er tiie  cotton  to  the  said  Proximity  Manu- 
facturing Company  on  the  ground  at  Greens- 
boro, N.  0."  The  same  contract  Is  alleged 
In  respect  to  tiie  dilpment  to  O.  P.  Heath  & 
Co.,  of  Charlotte,  N.  €.  The  testimony  of 
the  witness  Wall  supported  the  contract  al- 
leged, and  tiiat  without  dispute. 

Con^lalnt  la  further  made  of  the  decree 
that  there  was  a  fiillure  of  proof  to  estab- 
lish It  In  part  at  least  In  this:  The  blU  al- 
leged,  in  substance,  that  by  reason  of  the 
loss  of  the  cotton,  complainant  was  unable 
to  deUver  according  to  contract  except  t^" 
fnmldiing  other  cotton  which  could  be  pur- 
diased  at  an  advanced  price  only.  The  bill 
aeAs  to  make  this  the  basis  of  a  recovery  of 
file  dlflftrenoe  betwem  the  cmitract  price  and 
the  advanced  price  of  cottm  to  r^lace  that 
destroyed.   It  la  said  that  there  la  no  erl- 


dence  in  the  record  that  complainant  pur- 
chased other  cotton  with  which  to  replace 
the  cotton  destroyed.  But  It  occurs  to  us 
that,  wh^er  so  or  not,  complainant  is  en- 
titled to  be  reimbursed  for  the  cotton  de- 
Btroyedf  while  aa  to  the  further  loss  occation- 
ed  by  the  advance  In  prices  no  r^ef  was  de- 
creed. 

The  compress  company  cannot  complain 
that  liability  was  testened  upon  the  railroad 
company  by  secondary  evidence  of  the  con- 
tract between  complainant  and  the  North 
Carolina  parties,  If  that  was  the  case.  The 
compress  company  was  chained  as  complain- 
ant's bailee,  as  we  hare  already  Indicated, 
not  for  carriage,  but  as  a  warehouseman. 
We  think  there  can  be  no  sufficient  reason 
for  holding  that  by  Its  contract  with  the  rail- 
road company  for  carriage,  or  by  the  asslgn- 
ment  of  that  contract  to  the  North  Carolina 
parties,  the  complainant  company  lost  the 
right  to  have  the  compress  company  deliver 
the  cotton  to  the  railroad  company  for  car- 
riage in  amount  and  condition  as  when  re- 
ceived by  the  compress  company.  Nor  did  a 
constructive  delivery  to  the  railroad  company 
meet  the  ends  to  be  served  by  an  actual  de- 
livery. It  charged  the  railroad  company,  but 
did  not  r^Ieve  the  compress  company.  The 
result  obtained  by  the  decree  was  In  accord- 
ance with  the  theory  of  the  bill,  the  proof, 
and  the  principles  of  equity.  The  briefs  dis- 
close a  recurrence  to  the  idea,  advanced  when 
this  cause  was  here  on  the  former  appeal, 
that  different  causes  of  action  against  dif- 
ferent defendants  are  Joined  in  the  decree. 
But  that  was  discussed  and  decided  on  that 
appeal  satisfactorily  to  the  court,  and  we 
will  not  again  go  into  It.  The  railroad  com- 
pany has  not  complained  of  the  dbaracter  of 
the  evidence  off^ed.  The  compress  company 
has  no  reason  to  complain. 

Appellant  compress  company  was  errone- 
ously charged  with  one  of  the  two  bales  of 
cotton  referred  to  In  evidence  as  "M.  ISl" 
and  "W.  1&"  We  think  that  one  of  these  two 
bales  was  ^ced  into  the  possession  of  the 
compress  company,  while  the  other  was  not, 
but  we  are  unable  to  say  fnHu  fiie  evidence 
in  the  record  with  reasonaUe  satisfaction 
whldi  one.  In  this  stmte  of  the  proof  the 
least  valuable  bale  must  be  diarged  against 
the  compress  company.  Its  value  must,  of 
course,  be  proved  before  the  roister. 

The  <^ancellor's  decree  of  reference  will 
be  corrected  so  as  to  direct  the  register  to 
charge  the  least  valuable  ot  the  two  bales 
marked  **M.  131"  and  *'W.  18"  against  the 
compress  company,  and,  as  corrected,  will  be 

The  costs  of  this  appeal  will  be  taxed 
against  Uie  ^qpellante  equally.  We  cannot 
antldpate  that  other  costs  will  not  be  prop- 
erly taxed  in  the  diancery  court.  As  yet  no 
decree  toe  coata  has  been  made  Vnen, 

Affirmed. 
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CREEL  T.  OaEEL  «t  al. 
(Supreme  Court  of  Alabama.    June  9,  1010. 
Oebeariog  Denied  June  30,  1910.) 

1.  EIXECUTOBS  AND  ADKINISTKATOBS  ($  89*)— 

Descent  or  Reaj,  Pbopibtt. 

Laud  ducenda  to  the  h^ra  and  not  to  the 
personal  re^esentative,  and  evety  step  he  takes, 
in  regard  to  the  land,  is  an  interference  with 
the  rights  of  the  heirs. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  280,  285-291; 
Dec.  Dig.  I  39.*] 

2.  EbCECDTOBS  AND  AdUINISTBATOBS  (|  129*) — 

PowEBS  AND  Duties— CRKDiTOEa—HEiBa. 
All  the  powers  conferred  and  duties  Im- 
posed upon  personal  representatives,  by  statute, 
as  to  the  land,  are  in  the  interest  of  ui«  credit- 
ors of  the  estate,  and  are  antagimistic  to  the 
rights  of  the  heirs. 

[Ed.  Note.— For  other  eaae^  see  Ezecntors 
and  Administrators,  Cent.  Dig.  ||  B83-636; 
Dec.  Dig.  {  120.*] 

8.  EhxcTm»s  AND  Adionistbatobs  <|  13T*) 

— PowEB  TO  Sell  Land. 

The  administrator  has  do  duty  or  power 
to  sell  the  lands  of  the  estate,  unless  needed 
tor  some  purpose  of  administration,  such  as  pay- 
ing debts,  the  personalty  being  insufficient,  or 
unless  it  becomes  necessary  to  sell  for  dis- 
tribution among  the  heirs,  and  then  only  In  the 
manner  prescrioed  by  statute. 

[Ed.  Note.— For  other  cases,  see  E^secntors 
and  Administtators,  Cent  Dig.  H  5S7-S60: 
Dec  Dig.  i  137.*] 

4.  ExBCCTORB  and  Adhinistratobs  ({  148*)— 
Sale  or  Land— Bill  to  Enjoin— Dbuub- 

BEB. 

A  bill  to  enjoin  an  administrator's  sale  of 
land  and  to  remove  the  settlement  of  the  es- 
tate from  tiie  probate  to  the  chancery  court  set 
up  an  orifdnal  contract  with  the  admlniatrator, 
without  the  aid  of  a  court,  for  the  purchase 
of  lands  of  the  estate,  and  alleged  that  com- 
plainant discovered  that  the  contract  was  void 
b^ore  he  had  paid  all  the  purchase  money, 
and  that  he  and  the  adminiBtrator  agreed  that 
they  would  have  the  land  sold  in  probate  court 
as  authorized  by  law ;  that  it  was  so  sold ; 
that  complainant  bid  it  off  for  the  same  price 
and  declined  to  comply  with  his  bid,  t>ei^nse 
he  and  the  administrator  agreed  that  the  price 
was  too  much,  and  that  it  should  be  sold  again 
at  a  lesR  price ;  that  it  was  resold,  and  that  he 
again  bid  it  off  at  a  less,  price  and  again  de- 
duned  to  pay  his  bid  because  he  bad  paid  the 
administrator  that  amount  on  his  original  void 
contract  of  purchase,  and  sought  to  restrain 
the  administrator  from  selling  the  land  under 
an  order  of  the  court.  Held  that,  as  the  admin- 
istrator had  no  duty  or  power  to  do  what  the 
bill  alleges  he  agreed  to  do,  nor  what  the  bill 
seeks  to  have  a  court  of  chancery  compel  him 
to  do,  and,  even  if  he  had,  there  was  no  con- 
sideration for  his  relieving  complainant  from 
the  payment  of  the  balance  which  the  bill  con- 
fessed he  owed  on  the  land,  and  as  he  did  not 
offer  to  pay  the  balance  If  found  to  be  dne,  it 
was  error  to  overmle  a  demurrer  to  the  bill, 
since  the  lands  of  the  heiis  could  not  be  subject- 
ed to  compensate  for  the  errors  or  wrongs  of 
either  the  complainant  or  the  administrator. 

[E]d.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  B97,  601; 
Dec.  Dig.  S  14a*] 

Appeal  from  Chancery  Oonrt,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 
Salt  tiy  John  T.  Creel  and  otliers  against 


George  W.  Creel,  as  administrator,  etc.  From 
a  decree  orermUng  a  demurrer  to  the  Mil. 
defendant  appeals.   Reversed  and  rendered. 

Sterling  A.  Wood,  for  appellant  Allen  & 
for  appellees. 

MATFIELD,  J.  The  bill  is  filed  to  enjoin 
an  administrator's  sale  of  land,  and  to  re- 
move the  settlement  of  the  estote  from  the 
prolMte  to  the  chancery  court  The  bill  al- 
lies a  contract  between  complainant  and 
the  administrator,  made  out  of  court  where- 
by the  former  purchased  the  land  in  qaes- 
tlon,  and  payment  by  complainant  of  the  pur- 
chase price;'  that  on  discovering  that  the  ad- 
ministrator bad  no  authority  to  sell,  except 
as  authorized  by  the  statute  and  a  court  of 
competent  Jurisdiction,  It  was  agreed  be- 
tween complainant  and  the  administrator 
that  the  latter  should  have  the  land  sold  by 
proper  proceedings  in  the  probate  court  and 
that  complainant  should  become  the  bidder 
for  said  property,  at  such  sale,  at  such  price 
"as  the  same  could  be  bought  for  at  the  said 
sale";  and  that  the  administrator  then  agreed 
that  the  property  was  not  worth  $1,000.  and 
that  It  would  not  bring  that  sum  at  the  sale; 
and  that  the  administrator  then  advised 
complainant  not  to  pay  any  more  of  the  pur- 
chase price  until  after  the  sale,  that  the  prop- 
erty might  bring  $1,000.  and  that  be  did  not 
desire  to  make  complainant  pay  more  than 
the  property  brought  at  the  sale.  The  land 
was  accordingly  sold  by  the  court  and  com- 
plainant purchased  at  the  sale,  for  the  price 
of  $1,000,  which  was  reported  to  the  court; 
but  it  was  further  reported  that  complainant 
had  failed  to  comply  with  his  bid,  and  bad 
not  paid  all  of  the  purchase  price.  And  the 
purchaser  being  in  open  courts  and  assenting 
to  such  report  and  assenting  to  a  resale  of 
the  property  by  the  court,  the  said  sale  was 
set  aside  and  a  resale  ordered:  and  on  the 
second  sale  the  complainant  became  the  pur- 
chaser, at  the  price  of  $700,  which  amoimt 
complainant  declined  to  pay,  on  the  ground 
that  he  had  originally  agreed  to  purchase  the 
property  from  the  administrator  at  private 
sale  at  $1,000,  and  had  paid  $700  of  the  pur- 
chase price,  and  that  the  administrator  had 
this  money  and  should  accept  it  as  the  pur- 
chase price  at  the  last  sale.  The  auctioneer 
refused  to  accept  this  statement  as  payment 
or  to  accept  complainant  as  the  purchaser  on 
these  conditions,  and  then  and  there  offered 
the  land  for  sale  again;  and  at  this  sale  a 
third  party,  one  Wood,  became  the  purchaser 
and  was  reported  to  the  court  as  such  par- 
chaser;  and  the  auctioneer  refused  to  report 
the  complainant  as  the  purchaser  for  $700. 
because  he  would  not  pay  that  amount  In 
cash.  The  probate  court  refused  to  confirm 
this  sale  to  Wood,  and  ordered  a  resale  of  the 
property. 

Complainant  further  alleges  that  said  iwo- 
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bste  coQTt  was  proceeding  to  order  anotber 
vale,  and  would  not  accept  complainant's  bid, 
and  his  original  payment  of  $700  to  tbe  ad- 
ministrator as  tbe  purchase  price;  that  the 
admlnlBtrator  bad  agreed  to  acoq;tt  this  as 
payment,  and  had  agreed  that  this  was  all 
the  land  was  worth,  and  that  he  would  have 
his  attorn^  to  make  complainant  a  deed  as 
KSteajsiy  as  possible. 

Land  descends  to  the  heirs  and  not  to  the 
pOBonal  repreeentatlTe;  Bvery  st^  tbe  ad- 
ministrator takes.  In  regard  to  the  land,  is  an 
interference  with  the  rights  of  the  heirs.  All 
the  powers  conferred  or  duties  Imposed  by 
the  statatea^  as  to  the  land,  are  in  the  in- 
terest at  the  creditors  of  the  estate,  and 
are  antagonistic  to  the  rights  of  the  heirs.  8 
Uayfitidte  Dig.  p.  6S1.  The  administrator, 
therefore,  has  no  duty,  rl^t,  or  power  to 
sdl  the  lands  of  the  estate,  except  for  the 
purpose,  and  In  tlie  manner  prescribed  by  the 
statute;  Unless  needed  for  some  purpose  of 
admlniatratlfm,  such  as  paying  debts  of  the 
estate;,  the  personalty  being  Insufflcieut  for 
that  purpose,  or  unless  it  becomes  necessary 
to  sell  for  distribution  anumg  the  heirs,  the 
administrator  nerer  has  any  right,  power,  or 
daty,  as  to  the  land.  It  bdongs  to  the  heirs 
or  derlsees.  In  no  event  can  the  administra- 
tor, without  tbe  aid  of  a  court  of  competent 
jurisdiction,  sell  at  even  conlzact  to  sell  the 
lands  of  the  estate- 
It  may  be  that  the  cmnplainant  twice 
agreed  to  pay  $300  too  much  for  the  land- 
that  is,  more  than  it  was  worth— but  as  to 
tliis  we  do  not  deddb  If  such  was  the  case^ 
be  has  no  one  to  blame  but  himself.  He  ne- 
ther shows  nor  attempts  to  show  why  he 
Should  be  relieved  from  paying  tlie  three  hun- 
dred dollars,  as  a  condition  to  having  the 
land  ccmveyed  to  liim,  except  that  the  admin- 
istrator probably  agreed  or  promised  to  re- 
lieve blm.  The  bill  then  prays  to  enjoin  this 
last  (ffdered  sal^  and  to  c«npel  the  admin- 
istrator to  make  complainant  a  deed  to  tbe 
land,  and  tliat  the  settlement  of  the  estate  be 
removed  fnnn  the  probate  court  to  the  chan- 
cery court  Tbe  administrator  demurred  to 
the  bill  on  a  number  frf  grounds,  ^e  cban- 
cdlor  overruled  the  demurrer,  and  from  that 
decree  this  appeal  is  prosecuted. 

The  bill  is  palpably  defective  for  the  rea- 
son pointed  out  in  the  demurrer.  It  sets  up 
an  original  contract  made  with  the  adminis- 
trator, without  the  aid  of  a  court,  for  the 
pardiase  of  lands  of  the  estate  of  the  intes- 
tate. Such  contract  was  of  course  void,  and 
could  not  be  enforced  against  either  party. 
In  fact,  the  bill  alleges  that  complainant  dis> 
covered  this  before  he  had  paid  all  <HC  tbe 
purchase  prices  and  tliat  he  and  the  adminis- 
trator agreed  that,  lb  order  to  correct  this 
error,  they  would  have  the  land  scdd  In  the 
probate  court  as  authorised  lav;  tiiat  it 
was  BO  kHiHi  that  oon^inant  bid  It  off  at 
the  same  price,  and  deliberat^y  dedined  to 
comply  with  his  bid,  because  he  snd  the  ad- 
ministrator concluded  the  price  was  too  mnch* 


and  that  it  ought  to  be  sold  again  at  a  less 
price;  that  the  administrator  procured  or 
consented  for  It  to  be  resold  la  order  that  he 
might  purdiase  it  at  lower  price,  that  It  was 
so  resold,  and  that  he  did  again  bid  It  off,  at 
a  lees  price,  and  that  be  again  declined  to 
pay  his  bid— tbls  time  on  the  ground  that  he 
had  paid  tbe  administrator  that  amount  on 
his  original  void  contract  of  purchase.  And 
complainant  now  asks  a  court  of  chancery  to 
aid  him.  and  compel  the  administrator  to  de- 
prive the  heirs  or  creditors  of  the  estate  of 
the  bitestate  of  980a 

The  bill  affirmatively  shows  that  complain- 
ant has  never  com^led  and  has  never  offered 
to  comidy,  with  the  terms  of  a  sins^e  one  of 
bis  numerous  contracto  or  bids  as  to  this 
land;  that  he  deliberately  and  willfnlly  re- 
fused to  perform  any  <me  at  his  contracts. 
Tlie  only  excuse  he  assigns  for  all  his  wrongs 
is  that  he  twice  promised  to  pay  too  much 
for  the  land,  and  that  the  administrator  ad- 
mitted this  and  promised  to  help  him  out  of 
bis  mistake  by  continuing  to  have  the  land 
resold  until  he  could  bid  it  off  at  a  low  price. 
The  bill  thus  shows  a  premedltoted  scheme 
on  the  part  of  complainant  and  the  adminis- 
trator to  n^ease  the  former  from  his  confess- 
ed llalrility  of  1800  to  the  estete,  and  permit 
him  to  obteln  the  lands  at  the  heirs  of  the 
estete  of  the  intestate  at  a  price  $300  less 
than  that  at  which  he  bad  twice  agreed  to 
pnrchaseL  This,  In  law  though  not  in  fact, 
would  be  palpable  fraud  on  the  heirs  at  the 
estete  or  on  Ite  creditors,  one  or  both,  the 
administrator,. of  course,  bad  no  duty,  right 
or  power  to  do  what  the  bill  alleges  he 
agreed  to  do,  nor  what  this  tdll  se^  to  have 
a  court  of  dbancwy  to  conowl  him  to  do.  Tbe 
administrator  had  no  right  to  make  any  such 
promise  as  to  the  lands  of  the  estete;  and, 
even  If  be  had  such  right  there  was  shown 
no  consideration  wtiatever  for  his  relieving 
complainant  from  the  payment  of  the  $300 
which  tbe  bill  confesses  he  owes  for  the  land. 
Moreover,  the  bill  se^s  to  have  the  land  con- 
veyed to  complainant  yet  it  does  not  offer 
to  pay  the  $300,  If  found  to  be  doe.  In 
sliort  It  sedce  to  have  tbe  court  convey  to 
C(»nplainant  Uie  land  In  question  without  bis 
paying  one  cent  Into  court  in  consideration 
thwefor,  the  only  racuse  assigned  for  the  fail- 
ure being  that  he  had  paid  the  administrator 
a  part  at  the  purdiaSe  price,  such  part  as  tbe 
land  was  worth,  and  that  Uie  administrator 
had  spent  this  money. 

As  before  steted,  the  adndnlstrator  had  no 
right  or  duty  to  make  such  contract,  or  to  so 
act  and  the  lands  of  the  heirs  cannot  be 
subjected  to  cosopoisato  for  the  errors  or 
wrongs  of  either  the  complainant  or  the  ad- 
ministrator. The  CMniAainant  shows  no  right 
or  color  of  right  on  his  part  to  have  the  ad-* 
mlnlstmtion  removed  from  the  probate  Into 
the  chancety  court 

It  follows  that  the  decree  of  the  dianceHw 
overruling  the  d^nrrer  to  the  bin  is  amv^ 
for  wlilcfa  it  mnst  be  reversed;  and  a  de- 
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cree  wUl  be  here  rendered  nutaininc  the  dft- 
morrer  to  the  bill. 
Ravened  and  roidered. 


SIMPSON.  HcOUSLLAN,  and  BIYANS*  JJ.. 
concnr. 


ST.  LOUIS  HAT  &  GRAIN  CO.  t.  AMERt 
ICAN  OAST  IRON  PIPE  CO. 

(Snpreme  Oonrt  of  Alabama.    Feb.  10.  1910. 
Bebearing  Deaied  Jane  80,  1910.) 

1.  Saues  ({  340*)— Bbbaoh—Rembdt. 

Where  a  purcbaser  agreed  to  buy  and  the 
seller  agreed  to  deliver  f.  o.  b.  North  B.,  ship* 
ment  to  be  nude  daring  the  month  of  September, 
five  cars  of  foundrv  hay,  the  contract  was  ezecn- 
tory,  and  Miere  tEe  buyer  committed  a  breach 
before  delivery  an  acUoa  for  the  breach  and  not 
for  the  price  was  the  proper  remedy. 

[Dd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  938;  Dec  Dig.  |  3iu>] 

2.  SaEXS  (f  840*)  —  BESCUaiOR  —  AlTIBltUICK 
OF  ConTBAGT— RSIUDT. 

A  purchaser  of  five  cars  of  hay,  delivery  to 
ba  made  f.  o.  b.  North  B.,  after  receiving  and 
pajing  for  three  cars,  rescinded  the  ordet  for  the 
remaining  two  before  delivery.  The  cars  were, 
however,  delivered,  and  after  delivery  the  pur- 
chaser notified  the  seller  tfaat  he  was  short  two 
cars,  and  asked  that  they  be  traced,  etc.  Held, 
that  an  action  for  the  price  was  the  proper 
remedy  on  a  refusal  to  accept  the  goods. 

[Bd.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  I  93»  ;  Dec.  Dig.  |  S40.*} 

S.  Sales  (|  201*)— Tbanotkb  or  Title— Db- 

LivEBT  OF  Goods. 

While  title  does  not  pass  where  the  buyer 
rescinds  before  delivery,  title  passes  where  the 
goods  are  shipped  f.  a  b.,  though  the  cars  con- 
taining the  goods  are  lost,  the  buyer  having  re- 
canted a  seasonable  rescission  by  requesting  the 
seller  to  trace  the  goods. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f  S40;  Dea  Dig.  |  201.*] 

4,  Sales  (i  176*)— Bbbach  of  Contbact— De- 
iiAT  IN  DELivEBT— Estoppel  ob  Waiteb. 

A  purchaser  of  five  car  loads  of  hay,  deliv- 
ery to  be  made  f.  o:  b.  North  B.,  after  receiving 
and  paying  for  three  cars,  rescinded  the  order 
for  the  remaining  two  before  delivery.  The  sell- 
er,  however,  delivered  the  hay,  and  thereafter  the 
purchaser  wrote  the  seller  that  he  was  short 
the  two  cars  and  asked  that  they  be  traced.  The 
purchaser  then  notified  the  seller  that  he  coald 
not  accept  the  cars  because  of  delay  in  trans- 
portation. Held  that,  dnce  the  letter  asking  for 
a  tracer  was  an  affirmance  of  the  contract  in 
spite  of  the  attempted  rescission,  and  since,  at 
that  time,  the  cars  had  really  been  delivered  in 
accordance  with  the  contract,  there  could  be  no 
defense  of  delay. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  18  436-444;  Dec.  Dig.  |  176.  *J 

5.  EviDENOB  (S  165*)— Best  Bvidencet-Con- 

BXQNIIENT  OF  GOODS. 

A  pnrcbaser  of  car  loads  of  hay.  Insisting 
that  consignment  was  to  be  made  to  the  seller's 
order  "Notify  J.  B.  C,"  could  not  show  by  its 
general  manager  that  the  commercial  agent  of 
me  carrier  phoned  him  that  such  was  the  tEet, 
since  the  written  contract  of  shipment  was  the 
best  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  640 ;  Dec.  Dig.  1 16S.*J 


6.  BrxDENOi  (I  317*)— Heabut  BmnarcK- 

ConsiancKNT  of  Goods. 
Td  prove  that  a  conirignment  (tf  goods  sold 
was  to  the  seller's  order  "Notify  J.  &  OV*  tes- 
timony of  Qie  purcbaser's  general  manager  that 
the  commercial  agent  of  the  carrier  notined  him 
over  phone  that  such  was  the  fut  is  inadmis- 
sible as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1174r-1102;  Dec.  Dig.  f  »17.»J 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A,  O.  Lane,  Judge. 

Action  of  the  St  Louis  Hay  &  Grain  Com- 
pany against  the  American  C^t  Iron  Pipe 
Company.  From  a  Judgm^t  for  defendant, 
plaintiff  appeals.  Reversed,  and  jndcment 
rendered. 

Tomllnson  St  McCnllong^  for  appeUanL 
Cabanlss  &  Bowie,  for  appellee. 

McCLELLAN,  J.  After  eliminating  the 
evidence,  to  be  later  mentioned.  Illegally  Bd< 
mltted,  these  conclusions  reenlt  from  the  sub- 
stantially nndlspnted  proof  In  the  cause: 
That  defendant  agreed  to  boy  and  the  plain- 
tiff agreed  to  "deliver  f.  o.  b.  North  Birming- 
ham," ahiiHneats  to  be  made  dnrlng  tbe 
month  of  September,  1007,  five  cars  of 
foundry  hay;  that  the  cars  were  shipped  ei- 
ther durh^  last  days  of  Angnst  or  the  first 
days  of  September ;  that  three  of  them  were 
accepted  and  paid  for  by  d^endant;  that  the 
shipments,  as  shown  by  bills  of  lading,  were 
made  direct  to  the  sender;  that  on  S^tem- 
ber  2d  defendant  Informed  plaintiff  that  the 
two  cars  in  qaestlon  wonld  not  be  rec^TecI 
or  paid  for;  that  plaintiff  insisted  upon  de< 
fendants  acceptance  of  the  cars  and  pay- 
ment therefor;  tiiat  on  October  26th  by  let- 
ter, defendant  notified  plaintiff  that  it  was 
"short"  the  two  cars  Involved  here^  and  re- 
quested that  th^  be  "traced"  and  "ddlrery 
of  same"  be  shown ;  that  these  cars  reached 
North  Birmingham  on  October  7th;  that  on 
October  Slat  a  letter  was  written  by  defend- 
ant to  plaintiff,  whether  posted  or  not  was 
not  shown  by  any  witness  having  knowledge 
of  that  fact,  stating  that  these  cars  bad  been 
so  long  in  reaching  defendant  it  had  become 
overstocked,  and  reqaesUng  Instruction  to 
the  carrier  what  disposition  to  make  bf  the 
cars;  and  that  the  sole  objection  to  receiv- 
ing these  cars,  as  testified  to  by  defendant'it 
general  manager,  Llnthicam,  was  their  "delay 
*  •  •  In  arriving  at  North  Birmingham^ 
that  Is,  the  delay  In  transportation.  •  •  • 
Until  the  ddlvery  of  these  cars  f.  o.  b.  North 
Birmingham,  the  contract  was  executory, 
and  a  breach  by  defendant  of  the  agreon^t 
entitled  the  plaintiff  to  its  action  for  that 
breach,  and  not  for  the  purchase  price,  tbe 
title  to  the  hay  not  having  passed  until  de- 
livery f.  o.  b.  North  Birmingham.  Cape- 
hart  r.  Furman  Imp.  Co.,  103  Ala.  671,  19 
South.  627,  40  Am.  SL  Bep.  60. 

If  the  condoct  of  defendant  had  stopped 
with  the  breach  of  the  agraanait  wrought 


•For  otbsr  cases  see  sama  tepie  and  ssethm  NUHBBR  tat  Dec  Dig.  A  Am.  Dig.       No.  B«1m  *  Rsp'r  lodara 
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by  010  notlflcstlon  of  September  2d,  there 
woDld  be  no  hmUancjr  in  holding  that  the 
plalntUTB  remedy  wss  for  damages  for  the 
breach  uid  not  for  the  agreed  price.  But  It 
IB  evident  from  the  l^ter  of  Octobor  2601, 
quoted  abor^  that  the  defendant  recanted 
and  expressly  recogolied  the  agreement  a« 
exlstffiit,  and,  on  the  other  hand,  In  effect 
wlthdrev  its  communicated  deaire  and  in- 
tuit to  ooontermand  the  prder  with  respect 
to  these  cam  and  to  rtttaae  to  accept  them. 
WhateTor  may  have  been  the  reasons  for 
this  clear  change  of  purpose,  aa  evinced  by 
the  notlflcatlou  of  September  2d  and  the  let- 
ter of  October  26th,  the  effect  vfts  to  ronore 
the  statas  created  by  notlflcatlon  of  Septem- 
ber 2d.  ObTionsly,  if  the  plalnttfl  so  deabred. 
and  the  record  shows  vncti  to  have  been  the 
case,  to  waive  the  breach  and  to  let  the 
agreemoit  stand  as  if  the  notification  had 
not  been  given,  the  defendant  had  not  nor  has 
any  right  to  complain.  At  the  time  this  let- 
tw  of  the  26th  was  sent  these  cars  were  at 
the  point  of  delivery,  and  so  within  tbe 
terms  '*free  on  board";  and  we  can  see  no 
escape  from  the  condnsion  that  the  wrltteu 
recognition  of  the  existence  of  the  contract, 
whatever  bad  theretofore  transpired  In  the 
direction  of  a  refusal  by  defendant  to  be 
bound  by  it,  availed  to  pass  the  title  to  the 
hay  In  question  as  effectually  as  If  the  notlfl- 
catlon of  September  2d  had  not  been  com- 
municated, unless  the  "delay,"  asserted  as 
Indicated,  was  such  as  to  avoid  the  liability 
now  sought  to  be  enforced. 

Reference  to  the  contract  as  herein  above 
stated  must  convince  that  the  agreement  to 
ship  "during  the  month  of  September"  was 
compiled  with  by  plalntUf.  So  far,  then,  as 
"delay"  was  concerned,  that  was  not  and 
coold  not  be  ascribed  to  shipment,  but  to 
transportation.  If  It  be  assumed  that  the 
agreement  contemplated  delivery  f.  o.  b. 
North  Birmingham,  within  a  reasonable 
time,  the  defendant  here  certainly  cannot  ap- 
propriate the  objection  of  "delay"  when  pre- 
Tlons  to  the  announcement  of  that  objection 
the  hay  had  been  delivered  f.  o.  b.  North 
Birmingham,  and  also  previous  thereto  de- 
fendant had  expressly  recognized  the  con- 
tinuing binding  efficacy  of  the  contract  by 
writing  the  plaintiff  that  It  was  "short"  the 
cars  in  question  and  requesting  a  "tracer" 
and  a  showing  of  "delivery"  thereof.  In 
other  words,  the  letter  of  October  26th  con- 
firmed, notwithstanding  tbe  notlflcatlon  of 
September  2d,  the  contract,  and  when  that 
was  effected  the  agreement  had  be^  per- 
formed by  plaintiff,  and  so  24  days  previous 
to  tbe  writing  of  the  letter  of  October  Slst, 
wherein  tbe  objection  of  "delay"  was  first 
mentioned.   If  the  defendant  would  have 


arailed  of  that  oblectfon  to  the  reception  of 
the  hay,  it  shonld  not  have  written  plaintifl 
with  a  view  to  hastffiilng  delivery,  and  that 
at  that  date  (October  26tb)  U  still  regarded 
the  contract  as  nnavold^  by  any  act  or 
omission  of  the  plaintiff;  the  goods  then 
having  been  ddivered  f.  o.  b.  at  North  Birm- 
ingham. But  the  defendant  insists  that  the 
cars  wm  not  omsigned  to  defendant  as  they 
should  have  ixea,  bnt,  on  the  contrary,  were 
consigned  to  plahitlff  **Motlfy  X  B.  Garter," 
Of  course,  if  such  was  the  fact,  leg^y  shown 
In  evidence,  the  contract  was  not  complied 
with  by  plaintiff.  The  issue  was  one  of  fact 
Acoor^ng  to  the  bills  of  ladlnis  issued  for 
the  cars  in  qoestion,  they  were  consigned 
direct  to  defendant  Other  evidence  in  the 
record  supports  the  view  that  tbe  cars  were 
so  consigned.  The  defoidant  sought  to  main- 
tain its  Insistence  by  testlmtmy  of  its  gen- 
eral manager  that,  In  tlie  lattw  part  of  Oc- 
tober, some  one  phoned  him  that  the  consign- 
ment was  to  plaintiff's  order,  "Notify  J.  E. 
Carter,'*  and  that  the  person  phoning  him 
was  the  commercial  agent  of  the  carrier. 
This  testimony  was  inadmissible.  It  was 
shown  by  the  then  witness  that  the  cars 
were  at  the  place  of  delivery,  and  it  had 
been  otherwise  shown  without  dispute  that 
the  charges  had  been  paid.  Tbe  only  point 
of  controversy,  in  this  connection,  was  the 
terms  of  the  consignment  This  ationld  have 
been  shown,  we  think,  by  the  records  of  the 
carrier.  But,  if  it  be  aUowed'  that  tbe  fact 
could  be  shown  ore  tenua  of  the  carrier's 
agent,  cwtatnly  it  was  Incnmboit  on  the  de* 
fendant  to  examine  that  witness  oe  else  ac- 
count for  its  inability  to  produce  him  or  to 
take  hte  testlmoay.  To  permit  the  reheanul 
of  the  carrier's  agent's  declaration  by  ao- 
otix&e  and  to  Und  the  jdaintlff  th^by  would 
be  to  avoid  all  effect  to  the  rule  against  hear- 
say evidence  in  an  Instance  palpably  within 
the  rule^  With  this  proffcved  testimony  ex- 
cluded, defendant's  insistence  vras  unsup- 
ported in  the  proof,  and  the  Judgment,  upon 
the  record  before  us,  cannot  be  sustained. 

The  other  objection  as  to  the  drafts,  drawn 
by  plaintiff  upon  defendant,  need  not  be  con- 
eldwed,  since  the  defendant  rests  Its  sole 
right  to  avoid  the  recovery  of  the  agreed 
price  upon  "delay  in  transportation."  By 
that  it  must  stand  or  falL 

The  judgment  is  revwsed.  Proceeding  to 
r»ider  the  judgmoit  the  trial  court  should 
tiave  rendered,  it  Is  ordered  and  adjudged 
that  the  plaintiff  have  and  recover  of  the  de- 
fendant tbB  sum  of  $497.26,  principal  and 
Interest  due  it  to  the  date  ct  this  Judgment 

Reversed  and  rendered. 

SIMPSON,  MAYFXBLD.  and  SAYRB,  JJ., 
concur. 
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FRANOCB  at  aL  T.  JBFTBBSON  GOCNTV 
SATIN08  BANK. 
(Sapnma  Ooort  of  Alabuna.  Jdim  9,  ma) 

MonroAon  (ji  1S4*)— Boka  Fidb-Notigb— 

P0BSBB810N. 

Complainant,  a  stockholder,  alleged  that  the 
corporation  was  ue  vendee  of  certain  land  under 
a  contract  <tf  puzchase,  and  that  its  directora 
permitted  the  vendor  to  convey  the  property  to 
another  stockholder,  who  mortgaged  it  to  defend- 
ant bank,  by  which  the  mortgage  was  foreclMed, 
and  prayed  that  the  bank  account  to  complain- 
ant for  his  interest  as  a  stockb<^der.  The  bill 
also  charged  that  the  bank  had  notice  of  com- 
plainant's equities  at  the  time  it  took  its  mort- 
gage, but  the  proof  only  went  to  show  that  at 
the  time  of  the  mortgage  the  corporation  had  a 
fotutdiy  located  on  the  land.  Held  that,  since 
the  title  was  not  in  the  corporation,  and  there 
was  no  proof  that  the  bank  knew  that  the  land 
had  been  bargained  to  it,  and  not  to  the  mort- 
gagor, the  corporation's  use  of  the  property  was 
not  notice  ttf  its  rights. 

[Bi.  Note.— For  otter  cases,  see  Mortgages, 
Cent.  Dig.  H  350-352;  Dec.  Dig.  t  154.*] 

Appeal  from  Chancery  Court,  Jefferson 
County ;  A.  H.  Benners,  Chancellor. 

BUI  by  B.  W.  Francis  and  others  against 
the  Jefferson  County  Savings  Banlc  From 
a  decree  sustaining  demurrers  to  the  ameud- 
ed  bill,  complainants  appeal.  Affirmed. 

The  original  bill  and  answer  Is  set  out  In 
the  former  optnltm  In  this  case,  wbldi  -will 
be  found  reported  In  116  Ala.  817,  23  Sontfa. 
4%  reference  to  whldi  la  here  made.  13ie 
bill  was  afterwards  amended  by  striking  out 
sections  2,  8,  4,  and  and  Inserting  In  lieu 
thereof  the  following  paragraidia,  numbered 
2,  8,  4,  and  6,  respeetirdy: 

"(2)  That  prior  to  the  16th  of  July.  1887, 
Excdslor  roundry  ft  Madilne  Company  was 
a  corporation  under  die  laws  of  Alabama, 
with  a  capital  stock  of  810,000^  400  lOiarea,  at 
the  par  value  of  $2C  eadi,  and  on  that  day 
Garter  owned  or  controlled  820  shares,  and 
complainants  owned  Jointly  80  aharea,  aitd 
that  at  that  time  the  corporation  bad  ceas- 
ed to  do  business,  or  to  carry  (U  or  to  exer- 
cise any  of  its  corporate  functions,  and  was 
practically  dead,  and  that  its  aitlre  assets 
consisted  of  the  property  herein  described. 

"(3>  That  on  the  28th  day  of  May,  1886. 
the  Kxcelslor  Foundry  ft  Machine  Oompany, 
contracted  with  the  Avondale  Land  Com- 
pany for  the  following  described  land: 
[Here  follows  description}— and  received  a 
bond  from  said  Avondale  Land  Company, 
for  a  conveyance  of  said  lot,  and  after- 
wards erected  valuable  improvements  on 
said  lot,  and  placed  thereon  said  machinery 
and  tools  for  carrying  cm  its  buirinesB. 

"(4  That  said  ExcoIsIot  Foundry  ft  Ma- 
chine Company,  prior  to  July  15,  1887,  bad 
several  stockholders,  a  board  of  directors,  and 
a  presldoit,  and  carried  on  Its  business  un- 
til some  time  prior  to  July  16,  1887,  when 
It  ceased  to  do  business. 

"(5)  That  prior  to  July  15.  1887,  Carter 


had  aecnred  control  and  ownevridp  ot  torn- 
fifths  of  the  capital  ntoA  ot  the  Bxcdstor 
Foundry  ft  Machine  Oompany,  and  them 
was  no  otiwr  atoA  of  said  company  existing, 
excqtt  the  SO  shares  owned  by  anuplalnant ; 
that  the  board  ot  directors  had  ceased  to  iier- 
form  any  of  Uidr  duties  or  fonctionB,  and 
the  said  Garter,  detiring  to  secore  the  whole 
of  the  assets  and  property  of  said  ampany 
for  his  ovpn  nse,  on  said  date  paid  to  tiie 
Avondale  Lend  Company,  the  sum  of  9350^ 
balance  doe  as  purchase  mon^  fior  said 
lot,  and  procured  a  deed  to  be  matle  to  him- 
self for  tilie  said  lot,  and  mi  ttae  same  day. 
In  ordw  to  secure  advances  that  had  been 
made  or  agreed  to  be  made  lilm  by  Oie  J^- 
ferson  Gbnnty  Savings  Bank  to  the  extent 
of  $500,  executed  Jointly  with  his  wife  a 
mortgage  on  said  lot  of  land,  with  its  im- 
provonenta,  to  the  Jefferson  Oonnty  SavlDgs 
Bank;  that  comidalnants  never  consented  to 
In  any  way  ratified  any  of  the  oanvey- 
ancee  mentioned,  nor  did  th^  have  any  no- 
tice or  knowled^  tbareot  until  long  after 
the  same  was  made;  that  no  meeting  ot  the 
stoCkh<dders  or  directors  was  ever  h^  to 
anthorlze  or  ratify  any  of  the  conT^mneea, 
and  the  said  Jefferson  County  BavlngB  Bank 
took  said  mortgage  wlUi  full  notice  or  knowl- 
edge of  the  manner  in  whldi  said  party  had 
wrongfully  acquired  the  title  to  the  i»operty, 
and  that  complainants  had  an  equitable 
claim  thereto  as  stockholders  of  tbe  Excd- 
slor  Foundry  &  Machine  Company. 

"It  is  further  alleged  that  tbe  value  and 
improvements  of  the  property  vras  910,00% 
Tbe  demurrers  take  the  point  that  the  blU 
Is  without  equity ;  that  it  Is  not  shown  tbat 
the  oomplalnants  were  entitled  to  any  rriltf 
against  tbe  defendants;  that  it  appears 
from  the  bill  that  the  complainants  sue  as 
stockholders  of  the  Excelsior  Foundry  ft 
Machine  Company,  a  body  corporate,  for  and 
on  behalf  of  the  said  corporation,  and  yet 
the  bill  falls  to  show  that  before  filing  the 
bill  complainants  took  any  step  or  proceed- 
ings to  have  the  corporation  act  on  its  owu 
behalf,  and  falls  to  show  any  excase  for  a 
failure  to  take  such  steps;  for  Allure  to 
make  the  Excelsior  Foundry  ft  Maclilne 
Company,  a  party;  for  failure  to  Join  Carter 
as  a  party;  and  because  tbe  bill  as  amend- 
ed shows  that  complainants  have  no  equity 
or  interest  In  the  lands  described.  Respond- 
ents also  answered,  and  tbe  answo-  iiKW 
porated  certain  dKnurrors  not  necessary  to 
be  here  set  ont 

Londm  ft  Fitts,  for  appellanta  7om^ 
Johnston,  for  ai)p^e& 

ANDEBSON,  J.  This  case  has  been  hm 
upon  former  appeal.  115  Ala.  317,  SS  South. 
48.  Tbe  equity  <HC  the  bUl  was  th«i  fully 
coi^dered  and  discussed  at  length  in  the 
opinion  of  the  court  The  question  now  is: 


•For  other  os«s  sas  mum  topic  and  section  NUHBBR  In  Deo.  Dtg.  A  Am.  Dig.  Key  No.  8wl«s  ft  Be^r  JMsms 
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DM  th9  amendea  liffl  con  0»  d^Mte  benrto- 
fore  pointed  out,  and  becaiue  of  which  the 
cxUsbud  bill  was  adjudged  to  be  wanting  In 
equity?  TTpon  the  first  oonslderatimi  of  the 
GWH^  It  was  lidd,  anMHig  othw  Uili^m  that 
the  blU  failed  to  aver  that  the  respondent 
bank  had  notice  of  any  eqnltlee  <it  the  com- 
plainant or  the  Excelsior  Company  at  the 
time  It  took  the  mortgage  from  Carter.  The 
bill  was  amended  In  this  respect,  ao  as  to 
charge  notice  to  Bnalen.  the  president;  but 
the  proof  failed  to  establish  this  important 
averment  It  is  tme  the  mortgage  recites 
that  the  Excelsior  Foundry  was  located  on 
the  land  mortgaged;  but  the  legal  title  to 
the  land  was  in  Carter,  and  the  evince 
does  not  show  that  Enslen  knew  that  the 
land  had  been  bargained  to  the  company.  In- 
stead of  Carter.  On  the  other  band.  If  such 
bad  been  the  case,  It  does  not  appear  ttiat 
Bnslen  knew  that  the  making  of  the  deed 
to  Carter  was  not  sanctioned  or  authorized 
by  the  Foundry  Company. 

This  court  has  also  construed  the  agree- 
ment of  December  9,  1887,  and  hdd  that  it 
did  not  aid  the  complainants  as  to  the  re- 
lief son^t  under  the  present  proceeding. 
We  do  not  think  this  phase  of  the  case  was 
benefited  by  the  amended  bill,  and  which 
was  subject  to  the  respondent's  demurrer. 

The  decree  of  the  chancery  court  Is  af- 
firmed. 

Affirmed. 

MATFIEU),  SAYBm  and  BVANS,  JJ., 
concor. 


STEBLB  T,  STATE. 
(Supreme  Court  of  Alabama.  June  9, 1010.) 

1.  Cbihinal  Law  (S  815*)  —  Request  to 
Chabgb— Abouuentattve  Instruction. 

A  request  to  diarce,  constituting  a  mere  ar- 
gument in  ftivor  of  defendant,  baaed  on  part  of 
the  testimony  only,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Lew, 
Gent.  Dig.  K  1822,  1986 ;  Dec.  Big.  i  815.*] 

2.  CannNAL  Law  (|  814*)  —  Ihstbuctiosb  — 

BVIDBHCB. 

A  request  to  charge  that  there  was  no  eyi- 
dence  in  the  case  of  a  particular  fact,  intended 
to  meet  an  arsument  probably  well  advanced  by 
counsel  for  the  state,  was  proi>erly  refused. 

[EM.  Note. — For  other  cases,  aee  Criminal  Law, 
Oent  Dig.  {  1979;  Dec  Dig.  «  814.*J 

Appeal  from  Orcult  Court;  Jaduon  Coun- 
ty: W.  W.  Haralson,  Jndgew 
Uay  Steele  was  convicted  of  larceny,  and 

he  ai^>eals.  Affirmed. 

Alexander  Oarber,  Attj.  Oen.,  for  the 
Bute. 

MATFIBLD,  J.  The  defendant  was  In- 
dicted and  conricted  of  larceny.  The  In- 
dictment was  in  Code  form,  and  the  judg- 
ment entries  as  to  trial,  conviction,  and  sen- 
tence seem  to  be  without  error.    The  only 


ruling  presented  for  our  rariev  by  the  bill 
of  exceptions  la  llie  refusal  of  the  trial 
court  to  give  written  tdiargea  1  and  2,  re- 
quested by  the  defendant 

The  court  properly  declined  to  give  eadi 
of  these  charge&  Charge  1  was  argumenta- 
tive. To  give  It  mrald  be  for  the  court  to 
make  an  argument  In  favor  of  the  defend- 
ant, based  upon  a  part  only  of  the  testimony. 
Cliai^  2  was  pn^>erly  refused,  because  It 
requested  the  court  to  <diarge  the  Jury  that 
there  was  no  evidence  In  the  case  of  a  par- 
ticular fact  The  charge  was  evidently  In- 
tended to  meet  an  argnmeot  probably  well 
advanced  1^  the  state's  counsel.  It  has 
be«i  frequently  held  by  this  court  tliat  char- 
ges like  tSiATgo  Ko.  2  are  properly  refused. 

Finding  no  error,  the  Judgment  of  the 
court  must  be  affirmed. 

Affirmed. 

ANDERSON,  SATBB,  and  EVANS,  JJ., 
concur.  EVANS,  J.,  Is,  however,  of  the  opin- 
ion that  charge  1  was  properly  refused  be- 
cause. In  so  far  as  It  asserts  a  proposition  of 
law,  it  is  fully  covered  by  other  dia^es 
which  wwe  given  at  the  request  of  tlie  de- 
fendant 


HUBPRBEB  T.  CLISBX. 
(Suprune  Oourt  of  Alabama.  June  1, 1010.) 

1.  SUBBOOATIOn  (i  1*)— BlOHT  TO  SUBBOQA- 

TION. 

One  who,  to  protect  his  own  rights,  satifi- 
fles  a  debt  for  which  another  Is  primarily  liable, 
may  enforce  against  the  latter  all  the  securities, 
benefits,  and  advsntagea  held  by  tlie  creditor. 

[Ed.  Note.^For  ' other  cases,  see  Subrogation, 
Cent.  Dig.  IS  1,  2 ;  Dea  Dl^  I.*] 

2.  SUBBOOATIOH  (|  25*)— BlOHT  TO  SUBBOGA- 
TIOH. 

A  vendor  conveyed  land  to  a  purchaser,  who 
was  insane,  and  who  borrowed  money  from  a 
tblrd  person  for  a  part  of  the  price,  and  secur- 
ed the  same  by  a  mortgage  on  the  premises. 
The  vendor  received  no  money  of  the  third  per- 
son, except  at  most  a  mannal  receipt,  ajtA  the 
consideration  for  the  deed  moved  from  the  pur- 
chaser to  the  vendor.  The  vendor  and  the  third 
person  acted  in  entire  Independence  of  each  oth- 
er. Held,  that  the  third  person  could  not  obtain 
from  the  vendor  the  amount  of  the  loan  to  the 
purchaser,  on  the  Uieo^  of  subrogation. 

[Eld.  Note.— For  other  cases,  see  Subrogation. 
Oent  Dig.  I  50;  Dee.  D^TlSS.*] 

3.  FSAUD  (I  6*)— FABTICUZiAB  TBANSACTXOn»— 

CONSTEUCTIVE  FRAUD. 

A  vendor  conveyed  land  to  a  purchaser,  who 
was  Insane,  and  who  borrowed  money  from  a 
third  iwrson  for  a  part  of  the  price  secured  by  a 
morti^ige  on  the  premises.  The  vendor  and  pur- 
chaser acted  in  good  faith  and  in  ignorance  of 
the  purchaser's  insanity.  There  were  no  rela- 
tions of  contnct  troet,  or  confidence  between 
the  vendor  and  the  third  person.  Held,  that  the 
third  person  could  not  maintain  a  suit  against 
the  vendor  for  the  amount  of  the  loan  to  the 
purchaser,  on  the  ground  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  7 ;  DeCL  Dig.  |  0.*]  • 

Appeal  from  City  Oourt  of  Montgomery; 
W.  H.  Thomas,  Judge. 


•For  oUmt  oases  ase  suns  topio  and  ssetlOB  NtlHBBR  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  SerlM  *  Rsp'r  Xiuloxos 
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Sirft  by  Mrs.  P.  W.  R.  CUsby  against  W. 
T.  Jackson  and  others.  From  a  decree  over- 
mllng  demurrers  to  the  bill,  defendant  Alice 
Mnrphree  aN^eals.  Rererted  and  remanded. 

The-  case  made  by  tbe  bUl  as  origiDaUy 
filed  was  to  oiforee  tbe  foreclosure  of  a 
mortgage  execnted  by  W.  T.  and  Clara  Jack- 
wm  to  GUsby.  It  seems  that  there  was  de- 
cree pro  confesso  tafcm  against  the  two  Jack- 
sons,  which  was  afterwards  set  aside,  and 
Clara  Jaekaoa  answered  the  bill,  setting  up 
the  insanity  of  W.  T.  Jackson  at  the  time 
of  the  ezecatton  of  the  mortgage.  Later  the 
death  of  Jackson  was  suggested,  with  leave 
to  rerlre  against  bis  h^rs  and  representa- 
Utss.  Tbe  bill  does  not  seem  to  have  been 
revived  against  the  heirs  or  rcftresentatlves 
of  W.  T.  Jaclnon;  bat  after  his  death  the 
bill  was  amoided,  so  as  to  make  the  follow- 
ing facts  the  basis  for  relief.  Immediatdy 
prior  to  the  execatkn  of  said  mortgage,  tbe 
said  Jackaon  had  agreed  to  purchase  frmn 
one  AUce  Henemnth  the  property  described 
In  the  bill,  and  to  jmy  therefor  the  sum  of 
91«250;  and  Jackson  had  $700,  snd  in  order 
to  secure  flie  addltUntal  sum  of  $550  borrow- 
ed that  amount  from  complainant.  Jackson 
paid  tlie  said  sum  of  $700  to  AUce  Hene- 
muth,  and  directed  complainant  to  pay  the 
said  sum  of  $KSO,  which  he  had  borrowed 
from  her,  to  the  qa^d  Alice  Henannth  as  the 
balance  of  the  purchase  money,  wbioh  com- 
plainant did,  whereupon  Alice  Henonuth  ex- 
ecuted and  delivered  to  Jackson  a  deed  to 
the  propCTty,  and  at  the  same  time  Jack- 
S(m  delivCTed  to  plaintiff  the  mortgsge  here 
sought  to  be  foredosed;  and  the  said  Alice 
Henemutb  knew,  at  tbe  time  she  received 
said  money  from  complataumt  on  account  of 
the  said  JadEBon,  that  complainant  had  loan- 
ed the  same  to  Jac^on,  and  that  Jackson 
had  borrowed  the  m<mey  from  complainant 
for  the  purpose  of  paying  him  the  balance 
of  the  purchase  money;  and  tbe  said  Alice 
^nemutb  knew  -Ibat  complainant  was  Imd- 
ing  BSld  moner  upon  the  security  of  the 
mortgage  as  aforesaid.  It  is  then  alleged 
Ibat  Alice  Henemutb  knew  during  this  en- 
tire transection  that  Jackson  was  insane, 
and  Otat  since  Ibe  filing  of  tbe  bill  Jackson 
had  died,  leaving  Clara  Jackson,  ms  wife,  as 
his  only  heir,  and  that  there  had  bera  no 
admlnistntion  on  bis  estate  and  that  short- 
ly after  tbe  filing  of  the  original  bill  W.  T. 
Jackson  and  dara  Jackson  had  filed  a  bill 
in  this  court  setting  up  the  insanity  of  the 
said  W.  T.  Jackson  at  tiie  time  of  said  trans- 
action, and  seekii^  to  have  the  same  rescind- 
ed and  the  money  paid  tbe  said  W.  T.  Jack- 
son* which  be  had  paid  out  to  tbe  said  Alice 
Henemutb.  It  Is  then  alibied  tbat  on  ac- 
count of  the  insanity  <^  JadOKm  tbe  mtlre 
transactiaa  was  utterly  void,  and  that  this 
*  complainant  was  entiUed  to  have  and  receive 
from  tbe  said  Jackson  primarily,  and  from 
Alice  Henemutb,  tbe  sum  ta  fSSO  paid  by 
complainant  In  the  mannw  hmln  set  fOrth, 
and  that  she  is  entitled  to  a  lien  upon  tbe 


pn^lier^  set  fortti  for  tbe  payment  thereof. 
This  Is  followed  by  an  apivoprlate  prayer 
for  relief,  ^e  donnrrera  take  tbe  points 
discussed  in  tbe  opinion. 

■  John  y.  Smith,  for  appelant  Bali  &  San- 
ford,  for  appellee^ 

SATBX^  J.  Appellee  filed  her  bill  to  fore- 
close a  fluirtgage^  which  had  been  mate  to 
ber  by  W.  T.  and  Clara  Jackson,  husband 
and  wlfe^  to  secure  tbe  debt  of  tbe  fbnner; 
the  wife  Joining  merely  to  rtiease  ber  dow- 
er right.  When  answers  were  filed  It  ap- 
peared tbat  tbe  d^mdants  would  rely  upon 
the  fact  tbat  the  husband  was  Insane  at  the 
time  of  tbe  execution  of  the  m<»tgage  to  de- 
fSat  forecloBure,  Later  the  death  of  Jack- 
son was  suggested,  and  leave  bad  to  revive 
against  Ills  heirs  and  representatives.  There 
was,  however,  no  effort  to  revive;  but  an 
amendment  was  filed,  which  brought  in  appdf 
lant  as  a  party  d^endant,  and  prayed  that 
a  decree  be  rend»ed  against  appelant  for 
tbe  mortgage  debt,  togetha  with  an  attor- 
n^'B  fee  as  provided  In  tbe  mortage,  and 
tbat  a  lioi  for  tiie  same  be  declared  upon 
tbe  proper^.  As  establtshing  appdlee's 
right  to  this  relief  against  the  appellant,  the 
ammdmoit  showed  that  prior  to  the  execu- 
tion of  tbe  mortgage  Jackson  bad  agreed  to 
purdiase  the  mortgaged  property  from  ap- 
pellant; tbat  to  piece  out  his  own  funds  to 
the  amount  of  the  agreed  purchase  price  he 
borrowed  money  of  appellee  and  executed 
the  mortgage  in  question  to  secure  the  same; 
tbat  Jackson  paid  tbe  mon^  he  bad  in  hand 
to  appellant,  and  directed  appeDee  to  pay 
to  appellant  the  sum  secured  by  tbe  mcnt- 
gage  as  the  balance  of  the  purchase  money, 
which  conqilatnant  did,  whereupon  appelant 
executed  a  deed  to  Jadwm,  and  Jackson  ex- 
ecuted tbe  mortgage  to  ai^>ellee;  that  ap- 
pelant undwstood  the  purport  of  tiie  entire 
transaction;  and  tbat  Jackson  was  at  the 
time  Insane.  It  does  not  appear  tliat  .either 
appellant  or  appellee  knew  of  Jackson's  lu- 
nacy. Appelant  donuired  to  the  amended 
bill  generally  and  spedally,  and,  upon  ber 
demurrer  being  overruled,  prosecuted  this 
appeal. 

There  are  a  number  of  difflcultlea  in  ap- 
p^ee'B  position.  Anumg  them,  ber  aBSerti<m 
of  equity  against  tbe  appellant  is  funda- 
mratelly  unsound.  8bA  states  her  equity  as 
(me  of  subrogation  In  some  sort  i^umlng 
tbe  nullity  of  deed  and  mortgage^  tiiat  the 
legal  title  to  the  land  is  still  In  ai^Iant, 
and  tbat  Jackson's  r^resentaUves  are  «iU- 
tied  to  have  back  tbe  moaoF  paid  by  lilm, 
the  contention  is  that  since  appellant  with 
knowledge  of  the  drcnmstancee — not,  how- 
ever, a  knowledge  of  Jadwm's  Insanitfi  if 
that  would  make  any  dUfsreatce  rectrived 
appelle^e  mon^,  knowing  tbat  apptifeSh  In 
piling  It,  xelled  npffli  tbe  seenri^  of  tbe 
mortgage^  aroaUee  outfit  to  have  a  decree 
against  appellant  for  ber  money  and  «  lien 
upon  tbe  land.   We  need  not  concede  ttiat 
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the  «fflcac7  of  an  alisolate  deed,  wlttumt  con- 
dltions,  depends  upon  the  legal  capacity  of 
the  grantee  to  transfer  an  estate  by  deed. 
Goncord  Bank  r.  BeUia.  10  Gush.  (Maaa.)  276. 
However  tiiat  may  be,  the  fact  la  that  ap- 
pellant received  no  money  of  the  appellee— 
or  at  moat  the  rec^pt  vaa  manual  <mly. 
The  conalduatlon  for  the  deed  moTed  from 
Jackson  to  appelant  Tbe  conslderatlfm  for 
the  mortgage  moved  from  appellee  to  Jack- 
son. Appellant  and  apples  acted  In  entire 
Independence  of  each  oOiw.  The  doctrine  of 
subrogation  Is  that  whwe  cme,  not  Tolnn- 
tnrlly,  but  to  protect  hla  own  r^hts^  satisflee 
a  debt  for  which  another  Is  iHrlmarlly  liable^ 
be  may  enfwce  against  tbe  person  primarily 
liable  all  the  securities,  benefltSt  and  ad-nm- 
tages  held  by  the  creditor.  A  statemoit  of 
the  case  has  diovn  that  amnllee  la  In  no 
posltlou  to  appeal  to  this  doctrine  Affpel- 
lee's  contention  seems  rattier  to  sanlnt  at 
fraud.  But  the  bUl  Is  totally  Inadequate 
along  that  line.  Hiere  were  no  rations  of 
contract,  tms^  or  confidence  between  ap- 
p^ant  and  appellee.  Both  acted  In  good 
faith  and  In  Ignorance  of  Jackson's  limacy. 
To  permit  apptflee  to  maintain  her  bUl  would 
be  to  hold  her  as  a  warrantor  of  her  gran- 
tee's sanity.  It  Is  dear  that  she  did  not 
assume  that  burden,  and  there  is  no  prin- 
ciple of  law  by  which  it  may  be  imposed  up- 
on her.  Appdlanfs  demurrer  for  want  of 
equity  should  have  been  sustained. 
Rerersed  and  rananded. 

SIMPSON.  ANDBRSOX.  and  McCI<BI^ 
LAN,  JJ.,  concur. 


WHITMOBB  T.  8TATB. 
(Supreme  Court  of  Alabama.   Jane  16,  1910.) 

1.  Obikinal  Law  (S  782*)— TBiAt— Inbtbuo- 

TIOHS— SUTFIOIBNCT  OF  EVIDENCE. 

Tlie  coort  properly  refused  a  chaise  that, 
before  the  Jary  could  convict,  they  must  be  sat- 
isfied to  a  moral  certainty,  not  tmly  that  tbe 
pjoof  was  ctmsiatent  with  defendant's  guilt 
but  that  it  waa  wholly  inconsiBtent  with  ever; 
other  rational  conclusion,  and  that,  unlesB  they 
were  so  convinced  of  defendant's  guilt  that 
they  would  each  venture  to  act  on  that  deddon 
in  mattem  of  bi^wst  concern  and  importance 
to  his  own  Interest,  they  must  acquit. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ijiw.  Cent.  Dig.  $8  1847,  1877,  1878,  1906.  1907, 
190(H911 ;  Dec.  Dig.  §  782.*] 

2.  iHoificiDE  (S  300*)— Tbiai<— InscntDCTZONS. 

Defendant  requested  a  chaise  that  if  he 
did  not  provoke  or  bring  on  the  difficulty,  and 
deceased  advanced  towards  him  with  gun  in 
band  so  aa  to  indicate  to  a  reasonable  man  his 
intention  to  do  great  bodily  harm,  and  there 
was  no  xeaamable  mode  of  retreat  without  in- 
crearing  hla  danger,  defendant  was  authorised 
to  anncipate  the  deceased  and  bill  him,  but 
that,  if  the  jury  had  a  reasonable  doubt  on  this 
proposition,  they  mnst  acquit.  Held,  that  tbera 
was  no  error  In  cefasing  the  same  as  misleading. 

[Bd.  Note^For  other  eases,  see  Hmnldde, 
Cent.  Dig.  U  61<^632;  DecTbig.  S  300.*] 


3.  HouioiDi  (I  aoo*)— l^amf-ItrsTBDonOB*— 

SELr-DBrEKsa. 

Tbore  was  no  error  in  refusing  charges 
justifying  t3ie  homicide  on  the  ground  ot  self* 
defense,  where  they  omitted  in  the  hypothesis 
defendant's  bona  Ode  belief  of  peril  at  ue  time 
he  shot  deceased. 

[Bd.  Note.— For  other  cases,  see  Homicide* 
CenL  Dig.  S|  614-632;   Dec  Dig.  |  300.*] 

Appeal  from  City  Court  ot  Gadsden;  Alto 
V.  Lee,  Jn^. 

Jack  Wbitmore  was  convicted  of  man- 
alau^ter  In  the  firat  degree,  and  he  appeala. 
Affirmed. 

In  drawing  the  Jury  the  court  followed 
the  usual  method  employed  In  capital  cases 
before  the  adoption  of  what  is  known  aa  the 
"intf  law,"  and  tlie  ordwa  made  and  the 
drawing  was  conducted  accordingly.  The 
following  charges  were  refused  to  the  de- 
fendant: <4)  **The  court  charges  the  jury, 
b^ore  the  jury  can  comrlct  the  defendant, 
they  muat  be  satisfied  to  a  moral  certainty, 
not  only  that  the  proof  was  consistent  with 
the  defaidant*s  guilt,  but  that  it  Is  wholly 
Inconsistent  with  eray  other  ratUmal  con- 
clusion; and  unless  the  jury  are  so  convinc- 
ed by  the  erldffice  of  defendant's  guilt  that 
Uiey  would  each  venture  to  act  upcm  ttiat 
decision  In  matters  ot  highest  concern  and 
Importance  to  titielr  own  intereat^  then  they 
must  find  the  defendant  not  guilty."  (5) 
"The  court  charges  the  Jury  that  if  the  de- 
fendant did  not  provoke  or  bring  on  the  dif- 
ficulty, and  the  deceased  advanced  towards 
tbe  defendant  with  bis  gtm  in  bis  hand,  and 
In  such  a  manner  as  to  Indicate  to  a  rea- 
sonable man  that  his  Intention  was  to  do 
great  bodily  barm  to  the  defendant,  and  that 
there  was  no  reasonable  mode  of  retreat  for 
defendant  without  increasing  his  danger, 
then  tbe  defendant  was  authorized  to  an- 
ticipate tbe  deceased  and  kill  blm;  and  If 
the  jury  have  a  reasonable  doubt  on  this 
proposition  they  must  find  the  defendant  not 
guilty."  (3)  "The  court  charges  the  jury 
that  if  the  defendant  did  not  provoke  or 
bring  on  the  difficulty,  and  the  deceased  ad- 
vauced  towards  the  defendant  with  his  gun 
In  bis  hand  and  In  such  a  manner  as  to  in- 
dlcate  to  a  reasonable  man  that  bis  intention 
was  to  do  great  bodily  harm  to  tbe  defend- 
ant, then  the  defendant  was  authorized  to 
anticipate  the  deceased  end  kill  him;  and  If 
tbe  jury  have  a  reasonable  doubt  on  this 
proposition  they  must  find  tbe  defendant  not 
guUty." 

George  D.  Motley  and  W.  H.  Standlfnr, 
for  appellant.  Alexander  M.  Garbw,  Atty. 
Gen.,  for  the  State. 

McCLELLAN.  J.  The  con^>laint  against 
the  method  pursued  to  constitute  the  jury 
to  try  this  d^endant  Is  based,  as  appears 
from  the  brief  of  counsel,  upon  tbe  miscon- 
ception that  tbe  Jury  law.  approved  August 
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81,  1909  <Oen.  Acti  Sp.  Seas.  1900,  p.  aos  et 
■eq.),  was  In  effect  when  the  defendant  was 
tried.  For  some  pnrpoeeB  It  was  In  effect; 
bnt  by  section  17  (page  812)  It  was  portpoi^- 
ed,  in  partial  operation  and  effect,  covering 
the  matter  ttie  appellant  qneationa  on  this 
appeal,  mtU  the  first  Monday  In  January, 
19ia 

There  is  no  merit  in  the  criticisms  of  the 
organization  of  the  Jury  for  the  trial  of  this 
defendant 

TbB  refusal,  to  defendant;  of  charge  4  ftc- 
corded  with  the  mlli«  here  on  a  daplicate 
of  that  charge  7  in  Shirl«y  t.  State,  144  Ala. 
86.  42,  40  South.  289. 

Charge  6,  refused  to  defendant,  Is  confos- 
ed,  not  clear.  To  what  proposition,  ot  the 
several  set  forth  therein,  the  condu^ng  aea- 
twos  had  rtforence  is  so  doubtful  as  to  be 
misleading.  BesldM,  it  omitted  in  Its  hy- 
pothesis, the  bona  fide  IwUef  of  d^endant  of 
his  peril  at  the  time  lie  shot  deceased.  The 
charge  probably  has  other  vices. 

Charge  8  was  well  refused.  like  re- 
fused diatge  fi,  omitted,  in  hypothesis,  the 
bona  fide  btiief  of  defendant  of  his  peril 
at  the  time  he  shot  deceased.  It  may  have 
other  Infirmltiea 

There  is  no  errOT  In  the  record. 


SIMPSON,  HATFIELD,  and  BVANS,  JX, 
concur.  'i 


TUBNBY  V.  8TATIL 
(Supreme  Court  of  Alabama.   June  2, 1910.) 

1.  i>isohdbblt  ookduct  (|  in8ui.ting 
Lanquage. 

Accused,  a  neero,  approached  prosecutrix, 
and,  after  being  informed  that  her  husband  was 
not  at  home,  said:  "Christmas  gift;  jdve  me 
some  fresh  meat  for  a  Christmas  gift.''  Prosecu- 
trix replied:  "I  have  no  fresh  meat"  Accused 
said:  "Give  me  some  backbone."  Prosecatrix: 
"I  have  no  backbone."  Accused:  "Give  me  some 
BpareribB."  Prosecutrix:  "I  have  none  for  you." 
Accused:  "Give  me  some  fresh  meat  for  a 
Christmas  gift,  and  I  will  give  you  something." 
Held,  that  such  lanraage  was  susceptible  of  an 
obscene  meaning,  and  hence,  whether,  when  said 
to  a  female,  it  was  insulting,  within  the  prohibi- 
tion of  Code  IWJ,  I  6217,  was  for  the  jnry. 

IBi.  Note.— For  otiier  eases,  see  XMscwdeily 
Conduct.  Cent  Dig.  1 18;  Dea  Dig.  {  11.*] 

2.  Jtnw  a  71*)— Stbuck  Juar— Statdtes. 

Code  1907,  I  4635,  providing  for  strodi 
juries,  applies  only  to  civil  cases. 

[Ed.  Note.— E\>r  other  esses,  see  Jnry,  Dee. 
Dig.  {  71.*] 

&  JuBT  (t  72*)  —  BvuHOinKO  Taissheh  — 

Gboubds. 

Absence  of  one  jury  serring  the  court  try- 
ing accused,  in  the  performance  of  its  dut?  in 
the  trial  of  another  case,  warranted  the  court 
In  directing  the  summoning  of  talesmen  to  com- 
plete the  jnry  to  try  defendant,  aa  provided  by 
t2o69  iwi,  I  7272. 

[Bd.  Note.— For  other  cases,  see  Jnry,  Cent 
Dig.  I  838;  Dee.  Dig.  f  72?] 


CAlB. 

Ap[>eal  fn>m  Tmw  and  Daulty  Coor^  Mor^ 
gan  County ;  Thomas  W.  Wert,  Judge. 

WllliB  Tum^  was  convicted  of  using  abu- 
sive. Insulting,  or  obscene  language  in  the 
presence  or  hearing  of  a  fOnale,  and  he  ap- 
peals. Affirmed. 

The  evidence  for  Hie  State  tended  to  show 
that  on  Christmas  morning  Mrs.  Sharp  was 
in  her  lot^  across  the  toad  from  her  home, 
and  that  the  defendant  came  into  the  lot 
and  asked  if  We.  Sharp  was  at  home,  and 
was  told  that  he  was  not  Another  negro 
was  with  the  defendant,  but  passed  on  by  the 
Tot  and  stopped  some  distance  away.  The 
defendant,  after  beiug  told  that  Sharp 
not  at  faom^  said:  "Christmas  gift;  give 
me  some  fresh  meat  for  a  Christmas  gift." 
Mrs.  Sharp  replied :  "I  have  no  fresh  meat" 
Defendant  said:  "Give  me  some  backbone." 
Am,  Sharp:  "I  have  no  ha<^bone."  Defend- 
ant: Give  me  stmie  sparerlbs."  Mrs.  Sharp: 
"I  have  none  for  you."  Defendant:  "Give 
me  some  freSh  meat  for  a  ChriBtmas  gift, 
and  I  will  give  you  something."  Mrs,  Sharp 
further  testified  that  wbUe  talking  to  her 
defoidant  was  in  a  shake  all  over,  and  she 
became  frightened  and  went  towards  the 
house.  Defendant  followed  a  little  way,  but 
did  not  come  to  the  house. 

AlezandOT  M.  Garber,  Atty.  Gen.,  for  the 

State. 

McGIiELLAM,  J.  Under  the  lF>fliietira  of 
Carter  v.  State^  107  Ala.  146,  18  Soatb.  232, 
It  mnst  be  held  that  the  trial  court  im^erly 
submitted  to  the  Jury  the  Inquiry  whether 
tiie  language  attributed  to  the  defendant 
the  state's  witness.  Mrs.  Sharif  was,  under 
the  drcnmstancee  attending  ita  attenuKe^ 
within  Code^  I  6217,  insulting.  It  cannot  be 
ruled  tha^  under  all  the  drcnmstancee  the 
language  so  attributed  was  not  susceptible 
of  a  meaning  vulgar  or  lewd,  and  henc^  to  a 
femal^  insulting. 

This  trial  was  had  In  March,  1909.  The 
defwdant  demanded  a  "strud;  jnry."  It 
was  refused  bim.  Upon  what  authority  this 
demand  was  made,  or  could  be  sustained,  we 
are  not  advised,  and  have  not  beat  able  to 
dlscOTi.  The  [wovlslon  tat  "ntrwA:  juries," 
made  In  Code,  |  4635,  had  awHcation  to  dvU 
causes  only.  The  absence  ot  one  jury  sor- 
ing the  court  trying  this  dtfendant,  tn  the 
perfbrmance  of  Ita  duty  In  the  trial  of  ao- 
other  cas^  warranted  the  court  In  directbig 
the  sutamoning  of  the  talesman  to  oomi^ete 
the  jury  to  try  tfato  defWdant  Code,  t  72^ 

After  a  careful  review,  we  find  no  imjn- 
diclal  (to  defendant)  error  in  reflect  of  in- 
structions,  iQiedal  or  general,  glvoi  1^  the 
court  to  the  Jury. 

Affirmed. 

SIMPSON.  ANDBBSON,  and  SATRE;  JJ, 
ooncnr. 
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ALDRICH  MINING  GO.  t.  FBARCB. 

(SapvenM  Coon  of  Alabama.    April  21,  IdlOi 
Bc^raiute  to  Application  for  RebearinK, 
Jane  30,  1910.) 

1.  l^Vn  Ain>  CONVMBSIOK  16*)— Pbop- 

SBTT  Skvxbkd  noH  SteEHOLi>— Tmx  OB 
Right  to  Possissioh  or  Plaintiit. 

Th«  owner  of  the  freehold  cannot  maintain 
a  personal  or  transitoiy  action  to  recoTer  a 
part  ot  the  freehold,  or  damages  for  converaion 
thereof  whidi  has  been  converted  Into  personalty 
by  a  sereranoe  from  the  freehold,  if  at  tbe 
time  of  the  sererance  he  has  not  actual  or  con- 
etructire  poHseBsion  of  the  land,  since  titles  to 
land  cannot  be  inquired  into  in  purely  personal 
actions. 

[Ed.  Note.— For  other  caM^  see  Trover  and 
CoDTeraion,  Cent.  Dig.  1 128;  Dea  Dig.  1 16.*] 

2.  Pbofdtt  (f  4*)— Dxsnmmoir  BvTwnif 

RJULTT  AND  PBBBONAI.TT  —  AonONB  —  Na- 

TUBE  AKD  Scope  of  Rbueot. 

While,  in  an  action  for  trespass  and  for 
tlie  statntorr  penalty  for  cnttln?  trees,  owner- 
ship or  title  to  land  may  be  Inquired  Into,  audi 
im  not  tme  aa  to  pnrely  personal  actions,  such 
as  trover,  detinue,  assumpsit,  replevin,  etc. 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec.  Dig.  I  4.*] 

8.  PaOPEBTT  (I  6*)— CONVEBSION  TOOM  BEAI.- 
TT  TO  PERBORALTT— BSCOVKBT  OT  PBOFBBTT 
OB  OT  DAHAOEB  TOB  OONTIBnOlff— Natubb 
AND  Scope  ot  Rbicsdt. 

When  any  part  of  the  freehold,  such  as 
coal,  minerals,  sand,  gravel,  crops,  or  fixtures, 
etc.,  are  severed  from  the  freehold,  they  become 
personally,  and  an  action  of  trover,  detinue, 
or  other  personal  action  may  be  brought  to 
recover  the  property  as  a  chattel,  or  for  dam- 
ages for  the  conversion. 

[Bd.  Note.— IVnr  otiier  cases,  see  Property, 
Cent.  Dig.  H  7>  8;  Dec.  Dig.  I  6.*] 

4.  Tboteb  aitd  OolTTEBBXOir  (I  16*)— PiOTn- 
tt  Sevxbbd  noH  Fbeshou^— Pobsessiobt 
OT  Land  bt  Plaintztt. 

Id  trover  for  the  conversion  of  a  chattel, 
rendered  such  by  severance  from  the  freehold, 
a  possession  which  is  merely  transitory,  for  the 
purpose  of  making  the  trespass  or  severing  a 
part  of  the  freehold,  is  not  sufficient  to  defeat 
a  recovery  by  the  owner  of  the  freehold  who  has 
either  actual  or  constructive  possession  of  the 
land. 

[Bd.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  1 128;  Dec.  Dig.  S  16  *3 

Appeal  from  Clretilt  Court,  Marlon  County; 
A.  H.  Alston,  Judge. 

Action  by  James  P.  Pearce  against  the  Al- 
drlch  Mining  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

John  C.  Fom^,  A.  T.  London,  and  Bank- 
head  &  Banlchead,  for  appellant.  W.  G.  Da- 
vis and  S.  D.    J.  B.  Weakley,  for  appellee. 

ICATFIEIiD,  J.  This  was  an  action  of 
trOTW  for  the  oonTorBion  of  8,000  tons  ot 
coal,  mined  from  the  S.  SL  %  <tf  the  S.  B.  % 
at  MoOoii  10^  towubip  12,  range  12  vmt,  In 
Marlim  coun^.  Ala.  The  case  wai  tried  up- 
on the  senwal  lame  In  short,  1^  consult, 
with  laava  for  defendant  to  give  In  ertdence 
anyfUing  that  would  be  a  defttise;  and  for 
.  the  plalntlir  to  give  in  evidence  anything  that 


would  be  good  as  a  replication  If  specially 
pleaded.  The  trial  resulted  in  verdict  and 
Judgment  for  plaintiff  for  |1,02S,  from  which 
Judgment  tbe  defendant  appeals,  here  assigu- 
ing  various  errors  on  the  part  of  the  trial 
court. 

Ttie  plaintiff,  Prarce,  claimed  to  be  the 
owner  of  the  8.  EL  %  of  section  10.  township 
12,  range  12  west,  which  was  contiguous  to, 
and  Just  west  of,  the  S.  W.  %  ctf  section  11 
of  said  township  and  range;  and  averred 
that  the  defendant  company  had  mined  across 
the  section  Iln^  between  sections  10  and  11, 
onto  plalntiflTs  landi^  thereby  convertlnc  bis 
coaL 

It  appears  that  the  real  controversy  be* 
tween  the  parties,  ai^  that  upon  which  the 
rights  of  both  parties  depended,  was  the  lo- 
cation of  the  true  boundary  line  between  tiie 
S.  E.  ^4  of  the  S.  B.  ^4  of  section  10,  and 
the  S.  W.  of  the  S.  W.  %  of  section  11, 
this  being  a  part  of  the  section  line  between 
such  sections— the  detoidant  claiming  that 
the  true  line  was  one  running  north  and  south 
from  a  certain  red  oak  tree,  known  for  many 
years  as  the  "Bed  Oak  Comer";  that  this 
tree  bore  the  marits  and  hacks  ct  surveyors, 
as  if  it  were  a  monumoit  or  wltnen  tree. 
While  it  had  been  known  as  such  for  many 
years,  It  ms  not  condnslTdy  shown  to  have 
been  so  made  bgr  the  orisdnal  survey  of  the 
United  States. 

On  the  other  hand,  plaintiff  Introduced  sev- 
eral snrreyors,  who  had  made  snrvesw  of  the 
lands  In  Question  In  trying  to  ascotain  and 
fix  the  boundary  lines  of  these  lands;  and, 
while  their  surveys  did  not  exactly  coincide, 
they  all  located  the  botmdary  Une  between 
the  S.  R  <tf  the  8.  B.  %  of  section  10, 
and  the  a  W.  %  of  the  S.  W.  %  of  section 
11,  at  some  distance  east  of  the  line  run 
north  and  south  from  the  "Bed  Oak  Comer." 
The  testbnony  ot  these  surveyors  was  to  the 
effect  tliattiiey  could  not  make  the  **Bed.Oak 
Comer"  check  up  with  the  original  Add  notes 
of  the  goremment  survey.  These  surreys  of- 
fered bf  plaintiff,  as  to  the  location  of  these 
boundary  lines,  an^ear  to  have  been  made 
after  the  coal  was  mined  and  preliminary  to 
the  bringing  ctf  this  action. 

The  coal  in  question  was  takm  frmn  this 
strip  of  land  lying  between  the  two  lines, 
which  the  parties  respectively  claimed  to  be 
the  boundary  line  between  the  two  40's  of 
land.  If  the  "Bed  Oak  Comer"  line  was  the 
trae  line,  then  (dearly  defoidant  had  not  tak- 
en any  of  plaintiff^  coal;  bnt  If,  of  any  itf 
the  later  snrv^ed  lines,  any  one  was  the 
trae  line,  'then  plaintlfl  was  entitled  to  re- 
cover, provided  he  had  shown  title  to  the  S. 
B.%ofthe&n%Qf  section  la 

The  jdalntifl  claimed  to  have  acquired  title 
by  adverse  possession,  under  color  of  title, 
through  a  deed  executed  to  him  by  <»ie  Bptler 
and  wife,  In  18^  bnt  which  did  not  pass  the 
title  thereto,  because  it  was  the  homestead  of 
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Bntler  at  the  time,  and  becanee  the  Inatrn- 
ment  was  not  properly  acknowledged  by  But- 
ler's wife.  This  color  of  title  attempted  to 
convey  the  whole  of  the  S.  E.  H  of  section 
10.  The  plalntur  appears  never  to  have  been 
In  the  actual  possession  of  the  particular 
strip  of  land  In  question,  but  he  dalms  that, 
through  his  t^ants  and  others  holding  un- 
der him,  he  had  been  In  the  actual  possession 
of  a  part  of  this  quarter  section  conveyed  for 
10  years,  and  that  this  color  of  title  extend- 
ed his  possession  to  the  whole  of  the  quarter 
■ectlon  which  included  the  land  in  question. 

The  defendant  appears  to  have  been  in  the 
actual  possession  of  the  strip  of  land  in  ques- 
tion, prior  to,  and.  of  course,  at  the  time  the 
coal  was  mined;  certainly  so,  as  for  the  pur- 
pose of  mining  the  coal,  claiming  also  to  have 
been  In  possession  of  the  surface.  But  as 
to  this  latter  contention  there  is  some  dis- 
pute, the  plaintiff  claiming  that  the  defend- 
ant's possession  (whatever  it  was)  was  not 
adverse  as  to  him,  but  was  only  the  posses- 
sion of  a  contiguouB  owner  not  knowing  the 
true  boundary  line  and  only  claiming  to  the 
true  boundary  line,  wherever  it  might  be 
found  to  be.  Hie  defendant  never  claimed 
title  or  right  to  any  part  of  the  a.  B.  %  of 
the  S.  E).  %  of  section  10,  until  It  purchased 
and  acquired  deed  from  Bntler  and  wife  to 
the  S.  B.  %  in  June,  190S,  Just  a  short  while 
before  the  bringing  of  tbls  suit;  bat  it  claim- 
ed on  the  trial,  and  its  proof  tended  to  show, 
that  it  claimed  the  land  and  coal  In  question 
as  being  a  part  of  the  S.  W.  %  of  the  8L  W. 
%  of  section  11— not  by  this  description,  but 
as  being  a  part  of  the  40  acres  just  east  of 
the  S.  E.  ^  of  the  S.  E.  ^  of  section  10. 
But  all  the  proof  shows  that  whatever  actual 
possession  there  was  of  the  particular  strip  In 
question,  as  dlsttngulshed  from  conBtructlve 
possession,  was  in  the  defendant  If  the 
plaintiff  had  title  to  it.  it  was  by  virtue  of 
10  years*  continuous  adverse  possession  ac- 
quired under  his  color  of  title  prior  to  the 
taking  of  the  coal,  and  his  possession  was 
that  acquired  by  his  being  In  the  actual  pos- 
session of  a  part  of  the  quarter  section,  and 
that  possession  being  extended  to  the  land  in 
question  by  virtue  of  his  color  of  tltla  If 
plaintiff  never  acquired  the  title  to  any  part 
of  the  S.  E.  %  of  section  10,  then  of  course 
he  never  acquired  title  to  the  part  in  ques- 
tion. If  the  part  in  question  was  not  a  part 
of  the  S.  E.  H  of  the  S.  a  %  of  section  10. 
bnt  was  a  part  of  the  S.  W.  ^  of  the  S.  W. 
%  of  section  11,  then  of  coarse  he  had  no 
title  thereto,  though  be  acquired  title  to  the 
S.  E.  %  of  said  section  10.  In  other  words, 
to  support  a  Judgment  for  plaintiff,  the  Jury 
must  have  determined  that  plaintiff  had  title 
to  the  particular  land  In  question.  Ttxla  they 
could  only  do,  by  determining  whether  or  not 
be  acquired  the  legal  title  to  the  S.  El.  %  of 
■ection  10  by  adverse  possession  for  10  years; 
and  If  be  did  so  acquire  title  thereto,  then 
was  the  strip  In  question  a  pert  of  that  qnar- 
tar  ■ecUtm,  or  was  it  a  part  of  the  8.  W.  )(i 


of  the  S.  W.  ^4  of  section  11?  In  other 
words,  they  must  have  found  the  boundary 
line  between  sectiona  10  and  11,  at  least  to 
the  extent  of  saying  whether  the  land  in 
question  was  east  or  west  of  that  line. 

The  serious  questions  necessarily  Involved 
in  this  case  are:  (1)  Can  the  title  to  land  be 
determined  In  an  action  of  trover?  (2)  Could 
the  plaintiff  recover  In  this  action,  without  a 
determination  of  the  title  to  the  land  from 
which  the  coal  In  question  was  mined?  The 
flrat  question  we  think  Is  well  settled,  by  nu- 
merous aatboritles.  In  the  negative. 

The  owner  of  the  freehold  cannot  maintain 
a  personal  or  transitory  action  to  recover  a 
part  of  the  freehold,  or  damages  for  conver- 
sion thereof,  which  has  been  converted  into 
personalty  by  a  severance  from  the  freehold. 
If  at  the  time  of  the  severance  be  has  not 
the  actual  or  constmctlve  possession  of  the 
land.  Cooper  v.  Watson,  73  Ala.  254;  Fielder 
V.  Cbllds,  73  Ala.  667;  Beatty  v.  Brown,  76 
Ala.  267;  Street  v.  Nelson.  80  Ala.  230;  Rog- 
ers V.  Brooks,  69  Ala.  34. 11  South.  753;  Kel- 
ler V.  Bullhigton,  101  Ala.  270,. 14  South.  466; 
Stewart  v.  Tucker,  106  Ala.  321,  17  South. 
385. 

It  Is  true  that  the  above  anthorities,  and 
others,  hold  that  the  plaintiff  cannot  recover 
because  the  defendant  was  in  the  adverse 
possession  at  the  time  of  the  severance;  bat 
the  true  reason  of  the  rule,  as  often  stated  in 
these  cases,  Is,  not  that  the  adverse  posses- 
Eilon  itself  defeats  the  action,  but  that  it  r» 
quires  or  necessitates  an  inquiry  Into  the  1^ 
gal  title  to  the  land,  which  all  the  authorities 
bold  cannot  be  done  in  a  purely  personal  and 
transitory  action.  If  that  could  be  done,  the 
titles  to  land  in  one  county  could  be  tried  by 
an  action  in  another,  or  titles  to  land  in  this 
state  could  be  determined  by  personal  acttmi 
In  another.  Cooper  v.  Watson,  73  Ala.  254. 
and  cases  there  cited  and  quoted.  Hie  role 
is  general  if  not  universal  that  titles  to  land 
cannot  be  inquired  Into  In  purtiy  personal  ac- 
tions. There  are  appropriate  remedies  pro- 
vided  for  contesting  and  tiylng  titles  to  land, 
wblch  must  be  resorted  to.  It  would  be  at- 
tended with  perplexing  confusion  and  prac- 
tical mischief  if  parties  were  not  limited  to 
these  actions,  to  settle  titles  to  land. 

Take  the  case  at  bar:  This  trial  did  not 
and  could  not  settle  the  titles  to  this  strip  of 
land,  nor  did  or  could  it  settle  the  question 
of  the  possession  thowf.  Suppose  an  actl<m 
should  be  brought  to  quiet  the  titles  to  this 
strip  of  land  in  question,  or  ejectment 
thought  tor  it,  or  the  boundary  between  sec- 
tions 10  and  11  established  by  appn^rlate 
actions,  and  the  "Red  Oak  Oomer"  detwrnln- 
ed  to  be  the  boundary,  titen  anqneBtlonably 
the  plaintiff  could  not  recover;  and  If  h« 
had  severed  coal  or  timbw  therefrom  Una 
unquestioDably  this  defendant  conld  main- 
tain trover  or  deCtniM  against  tUa  plaintiir 
therefor.  Sorely  ea^  part;  la  not  eotltlcd 
to  recover  from  the  other  for  otmveralmi  of 
the  same  property.  In  an  action  for  tz«ipa« 
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and  for  statutory  penalty  for  cutting  trees, 
ownership  or  title  may  be  Inqnlred  Into,  bat 
snch  is  not  true  as  to  purely  personal  actions 
Bocb  as  trover,  detinue,  assumpsit,  re^evtn, 
etc.  Hogen  v.  Brooks,  9»  Ala.  S4,  11  Soutb. 
768;  Wblte  et  al.  t.  Farrls.  124  Ala.  461,  27 
Sontb.  259.  All  the  authorities  above  held 
that  when  any  part  of  the  freehold,  such  as 
coal,  minerals,  sand,  gravel,  cnqpe,  or  fix- 
tures, etc.,  are  severed  from  the  frediold, 
they  then  become  pwsonalty,  and  an  action 
of  trover,  detinue,  or  other  personal  action 
may  be  brought  to  recovor  tbe  property  as 
a  chattel,  or  damages  for  the  converolon  or 
for  wrongful  convorsion.  Th^  are  a  great 
number  of  lata*  cases,  holding  title  same  doc- 
trine^ See  Ivy  Goal  Go.  v.  Alabama  Coal 
Go..  135  Ala.  578,  3S  South.  547.  93  Am.  St 
Sep.  46;  White  t.  Tawkey  Go..  108  Ala.  270. 
19  South.  360.  32  L.  B.  A.  199,  04  Am.  St 
Rep.  159;  Warrler  Go.  v.  Mabel  Co.,  112  Ala. 
624,  20  South.  818;  Birmingham  Go.  v.  T. 
G..  1.  &  B.  R.  Co..  127  Ala.  137,  28  South.  679; 
KarthauB  v.  N.,  G.  &  St  L.  R.  R.  Co..  140 
Ala.  438.  87  Soutai.  268L 

It  is  also  true  that,  In  actions  like  this,  It 
Is  not  every  assertion  of  an  adverse  claim  to 
the  land,  by  the  defmdant,  which  will  defeat 
the  aotlon  of  the  plaintltE  to  reoovw  In  tro- 
ver for  the  conversion  of  the  chatttf  which 
was  rendered  such  by  being  severed 
the  freehold.  It  must  be  an  asswtlon  in 
good  faith.  A  possession  which  Is  merely 
transitory,  for  the  purpose  of  making  the 
trespass  or  severing  a  part  of  tbe, freehold, 
Is  not  sufficient  to  defeat  a  recovery  by  the 
owner  of  the  freehold,  who  has  elthor  actual 
or  conatmcdve  possesion  of  tbe  land.  Tonng 
V.  Herdlc^  56  Pa.  172;  Tenmana  v.  Francis- 
co. 15  N.  T.  Wkly,  Digest,  812;  Stewart  v. 
Tucker.  106  Ala.  321,  17  South.  885. 

In  all  cases  the  court  should  look  into  the 
substance  of  the  claims  and  rl^ts  of  the 
parttos.  and  not  to  tbe  mere  show  or  claim 
for  the  mere  purpose  of  maintaining  or  de- 
feating the  action ;  and  If  It  appears  that  In 
tmOi  It  Is  a  trial  of  title  to  land,  then  it 
cannot  be  done  in  a  personal  and  transitory 
action,  but  must  be  tried  In  anothw  form 
of  action  appropriate  to  the  rights  and  rdlef. 
Harlan  v.  Harlan,  16  Pa.  607,  63  Am.  Dec. 
612. 

The  rule  has  also  bem  thus  stated:  Id 
personal  and  transitory  actions,  snch  as  tro- 
ver, detinue,  replevin,  and  the  like,  the  title 
to  land  may  be  examined  or  looked  into  far 
enough  to  determine  whether  or  not  there 
are  bona  fide  adverse  claimants.  If  snch 
claims  are  found  to  «xlst,  the  ralldlty  there- 
of cannot  be  tried  in  such  actions.  Such  ac- 
tions are  purely  to  try  title  to  personalty, 
and  not  that  to  lands.  Cobbey  on  Replevin, 
363,  374,  376,  382;  24  Am.  &  En^  Eucy.  Law. 
I486. 

It  is  tma  that  it  does  not  reaohre  actual 
poaseaslon  of  tbe  land,  on  the  part  of  tbe 
j^lntlff,  to  maintain  the  personal  action  for 
A  part  of  tbe  freehold,  after  it  Is  severed; 
&2SO.-&8 


ccmstmctlve  possession  Is  sufficient.  But  con- 
structive possession  can  never  be  in  one  ex- 
c^t  the  owner  of  those  claiming  through 
him.  Constructive  possession,  of  necessity, 
depends  upon  ownership  as  Its  basis.  If  this 
were  not  true,  both  parties  in  this  action, 
under  tbe  evidence  in  this  record,  could 
maintain  trover  for  tbe  coal  taken  from  this 
strip  or  sons  of  land  In  question;  the  de- 
fendant certainly,  because  it  was  In  actual 
possession  certainly,  and  claimed  it  under 
deed  conveying  the  S.  W.  %  of  tbe  S.  W.  % 
of  section  11.  Tbe  plaintiff  claims  to  be  in 
constructive  possession,  because  he  claims 
under  color  of  titl^  his  deed  conveying  tbe 
S.  B.  U  of  section  10,  and  he  claiming  that 
this  Bone  in  question  Is  a  part  of  section  10. 
Each  could  maintain  the  same  action  against 
the 'other,  for  the  same  prop^ty,  under  the 
same  state  of  facts.  Hence,  to  determine 
which  of  the  two  cojifllctlng  claims  is  right 
or  superior,  the  title  to  the  land  must  of 
necessity  be  determined. 

It  therefore  follows  that  the  general  af- 
firmative charge  should  have  been  given  for 
tbe  defendant 

The  judgment  Is  reversed,  and  the  cause  Is 
remanded. 

Reversed  and  remanded. 

DOWDELU  C.  J.,  and  SIMPSON  and  Mc- 
GLBLLAN,  JJ^  concur. 

Refuse  to  Application  for  Rehearing. 

MAYFIELD,  J.  On  a  thorough  examina- 
tion of  this  application  for  a  rehearing,  and 
on  further  examination  of  the  reoord,  we  are 
constrained  to  adhere  to  the  original  opinion, 
and  to  the  con<du8lon  and  decision  reached  on 
tbe  original  hearing.  In  confirmation  of  the 
correctnees  of  the  conclusion  that  the  plaintiff 
could  not  In  this  action  establish  tiUe,  we  may 
add  that  the  record  In  this  case  shows  conclu- 
sively that  tbe  plaintiff  had  no  possession  to 
the  sone  or  band  of  land  from  which  the 
coal  in  question  was  mined  by  the  d^endnut, 
other  than  the  constructive  possession  which 
the  legal  title  draws  to  Itselt  While  such 
constructive  possesion  Is  snfflclent  to  sup- 
port the  action,  the  plaintiff  did  not  and 
could  not  show  such  constructive  possession 
In  this  action.  He  ccmfessedly  had  no  docu- 
mentary title  to  this  particular  land  or  to 
any  other  lands  adjolidng  it  The  deed  un- 
der which  he  claims  titie  was  shown  to  be 
absolutely  void  because  it  was  an  attempt 
to  convey  the  homestead,  and  was  not  sep- 
arately acknowledged  by  the  wife  as  requir- 
ed by  the  statute;  conseqnentiy.  at  beat  It 
could  answer  only  as  color  of  title. 

Hence.  In  order  to  establish  title  which 
would  draw  to  It  constructive  possession 
suffidoot  to  support  the  action,  he  must 
prove  the  open,  notorious,  and  continuous  ad- 
Twse  possession  of  the  land  for  10  yearn 
prior  to  the  alleged  cmiverslon  of  the  coal 
by  tbe  defendant.  This  transitory  action  of 
trovw  was  not  the  appn^rlate  action  la 
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which  to  establish  such  title;  and  without 
eetabllshlns  It  the  plaintiff  showed  no  rl^t 
to  recorer. 

It  matters  not  what  may  be  the  risbta  of 
the  defendant — whether  or  not  he  was  hold- 
ing the  land  advwaely.  or  where  the  dlvidinj; 
line  betwe^  sections  10  and  11  may  b&  The 
plaintiff  haTlng  proren  no  proper^  In  him- 
self, general  or  special,  and  having  shown  no 
right  to  the  immediate  possession  of  the  ooal 
thus  mined  "by  the  defendant,  he  conUl  not 
recoTer  In  the  action  of  trover. 


HCOHBS  T.  LETTCHBR  et  aL 
.{Saprune  Court  of  Alabama.    June  16,  1910.) 
L  Tbtjsts  a  63J^*)— RMtTi,Tiwff  T^uarp— Va- 

IIDITT— IjOAN  of  PnSCHASK  MONET. 

Gomplaiiiant's  testimony  that  decedent 
agned  to  lend  blm  the  mooey  used  in  paying 
for  land  and  hold  the  iMal  title  for  complainant 
nntfl  payment  of  the  loan  fails  to  eatalriiBh  a 
resulting  trust,  and  shows  a  parol  troat  In  vio- 
lation of  law. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Oent 
T>ig.  i  93;  Dec.  Dig.  S  B3%.*] 
2.  TRUSTS   (I  ■  365*)  —  Rkscltiro   Tbusis  — 

Suit  'filed  In  August,  1909,  to  enforce  a  re- 
sulting tnist  under  a  purchase  of  land  by  dece- 
dent in  1888,  is  barred  by  laches,  where  posses- 
sion was  given  decedent  in  1892,  was  beld  by 
him  until  his  death  in  January,  1904,  and  by 
his  administrator  until  shortly  before  the  salt. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  H  071,  672 ;  Dec.  Dig.  |  365.*] 

Appeal  from  Montgomery  City  Court;  A. 
D.  Sayre,  Judge. 

BUI  by  A.  T.  Hu^es  against  the  admlcto- 
trator  of  the  estate  of  John  D.  Letcher,  de- 
ceased, and  others,  to  enforce  a  resulting 
trust  Judgment  for  respondents,  and  com- 
plainant appeala  Affirmed. 

The  bill  alleges  that  complainant  borrowed 
of  one  John  D.  Letcher  $200,  to  be  used  in 
paying  the  purchase  money  of  a  tax  sale  for 
certain  lands  therein  described,  with  the 
agreement  that  the  title  to  said  lot  should  be 
taken  in  the  name  of  Let<^er  to  secure  him 
In  the  payment  of  the  purchase  money  and 
the  interest  thereon,  and  that  the  deed  was 
accordingly  so  'made.  It  is  fnrtiier  averred 
that  after  the  purchase,  which  was  In  1888^ 
wator  q;>ent  about  fl.lSO  in  Improving  the 
jjToperty,  and  occupied  It  as  a  residence  from 
1888  to  1892,  when  orator  moved  to  Texas, 
agreeing  at  the  time  that  the  said  Letcher 
should  take  possession  of  the  said  lot,  and 
bold  It  until  the  rents  and  profits  arising 
therefrom  should  pay  the  said  indebtedness 
due  to  said  Letcher.  It  Is  then  averred  that 
Letcher  took  possession  and  collected  the 
'rents  and  profits  therefrom  until  the  time  of 
his  death,  which  occurred  In  January,  1904; 
that  his  administrator  then  toc^  possession 
of  the  land,  and  held  same  until  June,  1906, 
when  the  lands  were  sold  for  division  among 


the  heirs  of  the  estate ;  that  the  sale  was 
confirmed  on  the  lOth  of  July.  1906.  when 
your  orator  was  present  in  person  and  ob- 
jected to  the  conflrmatioa  on  the  ground  as 
stated  above.  It  is  further  all^^  that  Shaw 
was  a  purchaser  at  the  time  of  the  sale^  and 
that,  becoming  dissatisfied  vrith  the  purchase, 
J.  T.  Letdier  and  F.  H.  iLetclier  bought  his 
purchase,  and  both  J.  T.  and  F.  M.  Letdier 
were  present,  and  heard  orator's  objection  to 
the  confirmation  of  the  sale  before  purchas- 
ing fihaw's  bid.  It  la  alleged  that  more  than 
enough  rents  were  collected  to  pay  all  orator 
owed  decedrat  It  is  thai  allied  that  the 
Montgomery  •Street  Railway  is  occupying  the 
prMolaes  as  the  tenant  of  said  Le^er.  The 
bUl  was  filed  the  12th  day  of  August.  1905. 

John  V.  Smith  and  Fbares  Coleman,  for 
appellant  Troy,  Watts  &  Letdher,  for  ai^ 
pelleeB. 

SIMPSON,  J.  The  bill  In  this  case  was 
filed  by  the  appellant  to  enfinxe  a  resulting 
trust  In  certain  real  estate  In  eUy  of 
Mcmtgomery. 

In  the  case  of  Butts  v.  Cooper.  152  Ala. 
384,  44  South.  019,  dting  authorities,  we  de- 
fined the  nature  of  resulting  tmstEi  and  con- 
structive trusts,  to  the  effect  that  "resulting 
trust  is  a  trust  which  arises  by  operatl<Mi  of 
law,  where  the  consideration  Is  paid  by  one 
party,  and  the  title  Is  conveyed  to  another. 
Says  Pomeroy:  'In  order  that  this  effect  may 
be  produced,  it  is  abs<^utely  indispensable 
that  the  payment  should  be  actually  made 
by  the  beneficiary,  or  that  an  absolute  obli- 
gation to  pay  should  be  incurred  by  him,  as 
a  part  of  the  original  transaction  of  purchase 
at  or  before  the  time  of  the  conveyance.'  3 
Pom.  Eq.  Jur.  (3d  Ed.)  p.  1992,  S  1037."  **Re- 
salting  trusts  arise  by  Implicatlcm  of  law,  and 
cannot  grow  out  of  a  contract  to  hold  the 
title  for  a  third  person  who  advances  the  por- 
diase  money.  *  *  •  Eliminate  the  testi- 
mony as  to  the  verbal  agreement,  and  It 
would  be  difficult  to  find  anything  from  which 
to  conclude  that  the  consideration  moved 
from  Butts." 

In  the  present  case  there  Is  no  eridaice 
tending  to  show  Uiat  the  consideration  for 
the  purdiase  money  was  actually  paid  the 
comidatnant  On  the  contrary,  the  evldmce 
is  without  conflict  ttiat  John  D.  Letcher,  to 
whom  the  title  was  made,  paid  the  purchase 
money.  The  utmost  that  can  be  made  oat  of 
the  testlmray  on  the  part  of  the  comidalnant 
Is  that  said  Letdwr  agreed  to  lend  to  the 
complainant  thft  mon^  whldi  he  paid  for  the 
IMroperty,  and  h<dd  the  title  for  oraqilabiant, 
until  the  mon^  was  paid,  and  It  Is  attempt- 
ed to  prove  tlila  by  the  teatimaaj  of  the  com- 
plainant hlniBdf.  against  the  eatate  of  waiA 
John  D.  Letdier.  **Thla  is  a  parol  trust  pure 
and  simple  In  violation  of  the  atatnte." 

Moreover,  even  If  this  l^al  difficulty  were 
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sot  In  tbe  way,  tbe  judge  of  tbe  clt7  court 
properly  .found  that  tbe  evidence  Is  not  of 
that  conclusive  nature  required  by  the  law, 
and  the  complainant  has  sl^t  too  long  on  his 
rights,  If  he  had  any. 

The  decroe  «f  the  dtj  court  Is  affirmed. 

Affirmed. 

McCLELLAN.  MATFIEUIA  and  OTANS, 
JJ.,  OHHnir. 


BROWN  T.  BIRMINGHAM  WATER- 
WORKS CO. 
(Snprrane  Gonrt  of  Alabama.    May  12,  1910. 
Rehearing  Denied  June  30,  1910.) 

1.  Waters  ahd  Watbb  Coubsbb  <{  203*)~ 

MUNICIFAX.  STTFFI.T  WATBBWOBKS  CoU- 
PAKT— FSAIfOHin  — OOITTRAOI  TO  FCFBHISH 

Water— Rates, 

Under  the  franchlM  of  the  Birmiasham 
Waterworks  Company,  it  was  entitled  to  con- 
tract with  an  individual  to  famish  water  for 
less  than  the  maximum  franchiae  rate  and  less 
than  the  rata  charged  other  individuals  for 
similar  service,  so  long  as  the  discrimination  is 
enjoyed  solely  at  the  expense  of  the  company, 
aitd  does  not  infringe  on  the  rights  ot  the  other 
consumers. 

[Ed.  Note^For  other  cases,  see  Waters  and 
Water  Ooursei,  Cent.  Dig.  I  290 ;  Dea  Dig.  f 

2.  Waters  and  Wateb  Coubseb  (S  203*)— 
municipai.  snpplt  —  watebw0bk3  oom- 

PAMT— CONTBAOT  FOB  SEBVICB. 

Where  a  waterworks  company  contracted 
to  furnish  plaintiff  with  water  at  less  than 
maximum  rates,  the  contract  was  suhject  to 
the  Implied  provision  that  the  charge  for  water 
should  in  no  case  be  greater  thaa  tiie  maximum 
firanchise  rate  nor  greater  than  a  reasonable 
ctk&rge. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  CenL  Dig.  |  280;  Dec.  Dig.  % 
203.*] 

S.  WaTEBS  and  WATEB  Ct>UBSES  (S  201*)— 
Pdbi.k>  Wateb  Sxtpplt  —  Waterworks 

OOWANT  —  FSANOmSB  —  BnPPLT  TO  OOM- 

scmss. 

A  flat  water  rate  provided  by  a  waterworks 
company's  franchise  contract  would  not  permit 
a  consumer  to  use  water  extrav^antiy.  but 
only  in  reasonable  quantities  sufficient  without 
inconvenient  economy,  for  the  consumer's  do- 
mestic requirements. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  275;  Dec.  Dig. 
i  201.*] 

4.  Watsbs  akd  Water  Courses  (H  203*)- 

PtTBUO  WAnCR  SUPPI/r— WATBBWOBKS  COH- 

PANT  —  OORTBACr    JOB    SuPPLT  —  RATES  — 

CONSIDEBATION. 

A  contract  by  which  a  waterworks  company 
agreed  to  furnish  a  consumer  water  for  a  dwell- 
ing house,  for  a  specified  price  per  quarter, 
payable,  etc.,  and  by  which  the  consumer  agreed 
to  pay  the  price  at  such  times,  was  baaed  on  a 
jnimcient  consideration. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  290;  Dec.  Dig. 
S  203.*] 

5.  Waters  A^t>  Wattb  CoirBSE&  (S  201*)— 
DEnNXnNESS— Dqbation. 

A  contract  \/y  a  waterwotks  company  to 
furnish  a  consumer  water,  at  a  specified  price, 


as  long  as  she  used  the  premises  as  a  dwelling, 
was  not  defective  for  indefiniteness  as  to  the 
length  of  time  It  was  to  ran. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Dec.  Dig.  {  201.*] 

Appeal  from  Circuit  Court,  Jeff»son  Coun- 
ty ;  A.  O.  Lane,  Judge. 

Suit  by  Mary  B.  Brown  against  the  Bir- 
mingham Waterworks  Company.  Judgment 
for  defendant,  and  piftlntlff  appeals.  Re- 
versed and  remanded. 

A.  O.  ft  D.  D.  Smith,  for  appeUant  Lon- 
don tt  FlttB,  tor  appeUeSk 

EVANS,  J.  This  Is  a  suit  brought  by  ap- 
pellant, Mary  B.  Brown,  against  appellee,  Bir- 
mingham Waterworks  Company,  to  recover 
damages  arising  from  the  breach  of  a  cwtaln 
contract  In  writing  whereby  appellee  fion- 
tracted  and  agreed  with  aiK)ellant  to  f  ornlsb 
water  to  appellant's  dwelling  bouse  No.  1186 
in  the  dty  of  Birmingham,  Ala.,  tor  a  certain 
stipulated  price.  The  contract  la  set  out  In 
full  in  the  complaint  Tbe  court  sustained 
demurrers  to  each  count  of  piaintlfTa  ctnn- 
plaint  as  last  amoided,  and,  ^aintlff  declin- 
ing to  amend  fnrthw,  tha  court  gave  judg- 
ment for  def^dant 

The  appellant's  counsel  in  their  brief  insist 
upon  assignments  of  ercor  1,  2,  and  8.  As- 
signment No.  1  is  that  "the  court  erred  in 
sustaining  demurrer  to  first  count  as  am«id- 
ed."  Assignment  No.  2  is  that  "the  court 
erred  In  sastalnlng  demurrer  to  second  count 
as  amended."  Assignment  No.  8  is  that  "the 
court  erred  In  giving  judgment  for  appellee." 

So  It  would  seem  that  asslguiments  1  and 
a  are  all  that  Is  necessary  to  be  considered 
because  the  eighth  assignment  wUl  depend 
upon  the  proper  disposition  of  these.  In  oth- 
er words.  If  the  demurrers  were  properly  sus- 
tained, and  the  plalntifl  declined  to  plead 
further,  then  the  court  was  right  In  renderli^ 
judgment  for  defendant  But  on  the  con- 
trary, if  it  erred  In  sustaining  the  demur- 
rers, then  it  erred  In  the  final  jndgment  ren- 
dered. Furthermore,  If  the  donurrer  Is  good 
as  to  the  first  count  as  am^ded,  It  Is  good 
as  to  the  second  count  as  amended;  If  bad 
as  to  one,  It  Is  bad  as  to  the  other.  The  first 
count  Is  In  case  for  tbe  breach  of  a  duty  aris- 
ing out  of  the  contract  ^e  second  is  for 
the  breach  of  the  contract  Under  tbe  Code 
of  1907,  two  such  counts  can  he  joined. 

Tbe  contention  of  the  appellee  is  that  the 
contract  Itself  Is  void,  and  therefore  no  du- 
ties arose  from  It  and  there  conld  be  no 
damages  recovered  for  Its  breach. 

The  propositions  raised  by  the  demurrer 
are  as  follows:  (1)  Th&t  section  12  of  tbe 
franchise  contract  between  the  city  of  Bir- 
mtngliam  and  the  watmvorks  company  fixed 
the  price  to  be  charged  for  water  Cor  dwell- 
ings, water-closets,  and  bath  tubs  at  a  certain 
rate,  which  could  not  be  departed  from  even 
by  the  making  of  a  lower  charge.    {2)  That 
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tbe  said  cwtract  ii  void  because  that  under 
certain  condltlona  the  rate  fixed  in  satd  con- 
tract would  be  greater  than  the  maximum 
rate  fixed  by  the  franchise  contract  for  water 
furnished  for  the  purposes  mentioned.  0) 
That  said  oontract  is  without  consideration. 
(4)  That  It  would  work  an  nnjast  discrimi- 
nation in  favor  of  Mrs.  Brown,  the  plaintiff, 
and  against  other  citizens.  (5)  That  it  Is  on- 
certain  as  to  duration  and  therefore  termina- 
ble at  the  will  of  the  defendant 

The  first  of  these  propositions  has  been  de- 
cided by  this  court  qiUte  recently  In  the  case 
of  State  of  Alabama  ex  rel.  C.  W.  Ferguson 
r.  Birmin^am  Waterwotks  Co.,  61  South. 
364,  In  construing  the  said  contract  between 
the  city  of  Birmingham  and  the  defendant  in 
this  case.  There  it  is  held,  in  ^ect,  that  the 
said  Birmingham  Waterworlcs  Company  had 
a  right  to  contract  with  an  Individual  to  fur- 
nish water  at  a  less  rate  than  the  maximum 
rate  fixed  by  said  franchise  contract  and  less 
flian  that  duirged  other  indlvldoals  for  simi- 
lar service,  so  long  as  the  "dlBcrlmluation  is 
oijoyed  by  those  having  tike  favored  rate 
at  the  expense  of  the  company,  and  does  not 
Impinge  upcm  any  rights  of  other  consumers." 
There  Is  nothing  In  the  complaint  that  Aows 
that  the  rl^^ts  of  other  consumers  have  been 
Impinged  upon.  Olierefore  the  contention  of 
appellee,  on  propoiritlon  1,  cannot  be  bub- 
tained. 

The  second  proposition  Is  that  a  condition 
could  arise  under  the  provisions  of  said  con- 
tract where  a  greater  charge  could  be  made 
by  defendant  than  that  provided  by  the 
maximum  rate ;  that  la,  that  the  rate  provid- 
ed for  in  the  contract  for  water  in  excess  of 
8,883  gallons  per  month  Is  such  that  the  ex- 
cess could  be  large  enough  to  make  the  rate 
greater  than  the  maximum  rate  fixed  by  the 
franchise  contract  We  think  it  sufficient  an- 
swer  to  this  argument  to  say  that  the  parties 
contracted  with  full  knowledge  of  what  the 
franchise  contract  provided  as  well  as  the 
law,  and  what  limitations  the  same  Imposed, 
and  that  a  proper  construction  of  the  con- 
tract between  appellant  and  appellee  would 
be  tliat  there  was  Implied  the  following: 
Provided  that  the  charge  for  water  shall  In 
no  case  be  greater  than  the  maximum  pro- 
vided by  said  francdiise  contract,  and  pro- 
vided further  that  It  shall  not  be  greater  than 
what  is  a  reasonable  charge.-  Furthermore, 
the  fiat  rate  provided  by  the  franchise  con- 
tract would  not  permit  a  parson  contracting 
in  ^accordance  with  It  to  use  water  extrava- 
gantly, but  only  in  reasonaUe  quantities,  suf- 
ficient, without  inconvenient  economy,  for  the 
purposes  of  dwelling  bouses,  wat^vclosets, 
and  bath  tube.  If  one  should  go  beyond  this, 
he  would  be  liable  f<ur  waste.  We  cannot  say, 
therefore,  that  the  contract  of  plaintiff,  as  to 
the  price  to  be  paid  under  It  for  water,  would 
exceed  the  price  under  the  flat  rate,  as  that 
would  dep^d  upon  matters  which  do  not  ap- 


pear In  the  complaint  In  other  words,  the 
amount  of  water  whi<^  a  person  situated  as 
plaintiff  is  would  be  entitled  to  under  the  flat 
rate  might  easily  be  swdi  that  tbe  same 
amount  <tf  water  could  be  gotten  under  tbe 
plaintlfTs  contract  for  the  same  or  a  less 
price.  We  are,  therefore,  of  opinion  that  the 
second  proposition  contended  for  by  app^ee 
cannot  be  sustained. 

The  third  inopositlon,  *^bat  said  contract 
is  without  conBlderation,"  hardly  needs  to  be 
considered,  as  a  mere  reading  of  the  contract 
will  show  that  the  one  party  agrees  to  furnish 
the  other  water  to  her  dwelling  bouse  for  a 
certain  price  per  quarter  payable  at  certain 
times  therein  mentioned,  and  tbe  other  agrees 
to  pay  the  said  price  at  said  certain  times. 
There  la  clearly  a  consideration  moving  from 
each  party  to  the  other. 

Tbe  fourth  proposition,  that  It  would  work 
an  unjust  discrimination  In  favor  of  Mrs. 
Brown  and  against  other  dtlzena,  has  al- 
ready been  disposed  of,  against  the  conten- 
tion of  appellee.  In  dlBcusslDg  tbe  first  pruito- 
sitlon. 

The  fifth  proposition,  "that  it  Is  uncertain 
as  to  duration,  and,  therefore,  terminable  at 
the  will  of  the  said  waterworks  company," 
is  untenatde,  for  the  reason  that  it  was  not 
indefinite  In  a  legal  sense;  for  it  expressly 
provides  that  the  ai^lee  is  to  furnish  the 
water,  and  appellant  Is  to  pay  the  price 
named  at  certain  stipulated  times,  as  long  as 
Mrs.  Brown,  the  appellant,  uses  the  premises 
as  a  dwelling.  It  cannot  be  said  that  this 
contract  Is  void  for  uncertainty,  for  it  Is  ex' 
pressly  terminable  upon  Mrs.  Brown's  ceasing; 
to  use  the  premises  as  a  dwelllog,  whlcb 
must  necessarily  be  the  case  some  time ;  for, 
if  she  does  not  move  from  die  premises,  she 
cannot  live  always.  In  either  event  she 
would  cease  to  use  the  house  as  a  dwelling, 
and  the  contract  would  terminate.  Cbristiaa 
&  Craft  Grocery  Co.  v.  Bloirilie  Water  Com- 
pany, 106  Ala.  127,  17  South.  302. 

Reversed  and  remanded. 

DOWDELL,  0.  J.,  and  ANDEBSON.  and 
SATBE,  J  J.,  concur. 


TARBROUGH  et  al.  r.  HARRIS. 
(Supreme  Court  of  Alabama.    Feb.  10,  IOIOl 
Rehearing  Denied  June  30,  1910.) 

1.  Deeds       106*)  —  VAUorrT  —  Bdbde:i  or 
Pboof. 

Wliere,  la  an  action  to  set  aside  a  it 
is  BhowD  that  the  grantee  was  an  iotellifcetit 
business  man,  and  the  grantor  a  negro  womaa. 
ignorant  of  business  and  the  value  and  extent 
of  her  interests  In  the  property  conveyed,  and 
the  grantee  went  to  her  attorney  bo  as  to  dp- 

{rotiate  the  sale,  and  the  sale  was  for  mart 
ess  than  tbe  value  of  the  property,  the  burd<>n 
of  proof  is  on  the  grantee  to  show  that  tbe 
transaction  was  fair. 

[Ed.  Note.— For  other  cases,  see  Deeds*  Cent 
Dig.  SS  687-503 ;  Dec  Dig.  I  196.*] 
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2.  Duds  (I  70*)— Vaudxtt— OvEiBBACHino 

NXOBO  WOUAN. 

Where  an  intelligent  business  man  went  to 
the  attorney  of  a  nearo  woman,  and  together 
tfaej  negotiated  the  aaie  of  a  piece  of  her  proper- 
iTt  the  value  or  extent  of  interest  of  which  she 
was  Ignorant,  and  secured  a  full  warranty  deed 
thereof  for  the  false  recited  consideration  of 
92aO,  and  when  in  Hct  she  was  paid  only 
and  the  property  was  worth  $1,000  or  $1,200, 
and  the  attorney,  thongb  not  shown  to  have 
advised  her  to  sell,  lent  her  the  money  to  go 
with  them' to  the  place  where  the  prOT>ertjy  was 
^tuated  BO  as  to  negotiate  the  sale,  the  deed  is 
fmndnlent  and  will  be  set  aside. 

[Ed.  Note.— For  other  caaes,  see  Dee^  Gent. 
Dig.  II  165-182;  Dec.  Dig.  {  70.*] 

Appeal  from  Chancery  Court,  Limestone 
County;  W.  H.  Slmpaon,  Chancellor. 

.Suit  by  Ann  Harris  against  W.  T.  Yar- 
brough  and  others.  From  a  decree  for  iilaln< 
tiff,  defendants  appeal.  Affirmed. 

W.  R.  Walker,  for  appellants.  Callahan  ft 
Harris  and  H.  p.  Thaoh,  for  appellee. 

HAYFIELD,  J.  The  bUl  in  this  case  was 
ffied  primarily  to  set  aside  a  deed  of  con- 
Trance  to  a  tract  of  land  of  2S  acres,  and 
per«HiaI  property  to  the  amoont  of  several 
hundred  dollars,  and  incidentally  to  sell  the 
lands  for  partition  and  dlstrlbntlon. 

The  property  InvoWed  btfonged  originally 
to  an  old  negro  man  named  Temp  Harris. 
He  died  January  26,  1906,  leaving  a  widow, 
Ann  Harris,  the  complainant,  and  two  or 
more  children,  two  of  whom  lived  witli  him 
npon  the  land,  (which  was  located  in  Lime- 
Btone  coimty,  near  Athene)  at  the  time  of  bis 
death.  His  wife  had  not  lived  with  him  for 
about  10  years  prior  to  his  death,  but  lived 
In  Morgan  county,  at  Decatur.  All  the  prop- 
erty owned  by  Temp  at  the  time  of  his  death 
was  less  than  that  exempt,  and,  he  dying  In* 
testate,  it  Uierefbre  vested  in  his  wife  alone. 
If  all  Us  children  were  of  full  age;  but,  if 
they  were  not,  then  in  bis  wife  and  minor 
Children  Jointly. 

The  evidence  is  in  dispute  as  to  whether  or 
not  two  of  these  diOdren  were  of  full  age. 

The  req>(mdrat  desired  to  purchase  the 
looperty  soon  after  Temp's  deatli,  and  In- 
quired 1^  one  W.  H.  Tarrentlne,  an  attorney 
at  law,  as  to  the  chance  of  purchasing  (t 
Tarrentlne  replied  tiiat  he  thought  he  could 
buy  It  On  the  request  of  Tarbrou^  Tar- 
rentlne w«it  with  him  to  Decatur  to  pur^ 
chase  from  the  widow,  and  agreed  with  her 
to  purchase  all  her  Interest  in  her  husband's 
estate,  at  the  price  of  9^.  For  some  cause 
uneqdained.  though  It  is  attempted  to  be  ex- 
plained, she  accompanied  or  came  on  the 
same  train  with  them  from  Decatur  to  Ath- 
ens, and  the  deed  was  executed  within  a  few 
minutes  after  their  arrival  at  Athens;  Tar- 
rentlne writing  the  deed,  and  Tarbrough  go- 
ing  to  get  a  mortgage  which  one  Lerman  held 
upon  tiie  property,  which  mortgage,  on  Its 
face,  was  to  secure  $500 — as  alleged,  in  or- 


der to  get  the  deecriptlmi  of  the  property. 
The  exact  amount  that  was  actually  due  on 
this  mortgage  Is  not  shown.  Probably  it  was 
about  $200,  ttiough  this  Is  not  at  all  certain. 

The  deed  was-  an  absolute  conveyance  of 
the  property  with  fuH  warranties  and  cove- 
nants of  seisin  and  good  right  to  convey  and 
against  incumbrances ;  and  It  is  shown  that 
the  widow  had  other  property.  Whether 
Turrentine  represented  the  grantor,  or  the 
grantee,  or  both,  as  attorney  in  the  matter,  It 
does  not  clearly  appear.  In  exactly  what  ca- 
pacity he  acted,  or  what  he  recdved.  or  was 
to  receive,  for  his  services,  and  to  whom  he 
looked  for  his  compensation,  Is  not  certain. 

A  petition  had  been  filed  In  the  probate 
court  of  LlmestMie  county  to  set  aside  this 
property  to  the  widow,  and  it  was  so  set 
aside  to  her.  Turrentizie  acted  as  att(Rney 
In  this  matter,  drawing  all  the  papera,  and 
even  signing  tiie  name  of  the  ^dow  to  the 
papers.  The  widow  says  rtie  knew  Mr.  Tur- 
rentine was  looking  after  it  for  her,  but  did 
not  know  what  he  had  done.  Friends,  neigh- 
bors, and  relatives  of  Tarbrough  assisted 
Tarrentlne  In  having  this  property  set  aside 
to  the  widow.  It  is  not  certain,  from  all  the 
evidence,  whether  Turrentine  was  represmt- 
Ing  Tarbrough  or  the  widow  tn  this  matter. 
He  claims  to  have  represmted  the  widow 
alone.  The  papers  In  these  proceedings  are 
in  bad  form,  and  the  dates  and  oQier  matters 
much  confused.  The  petition  and  proceed- 
li^  are  so  confused  that  it  Is  made  to  appear 
from  the  face  of  the  papers  that  the  petition 
was  filed  in  court  before  Temp  died.  The  ap- 
pointment ct  the  commissionerB,  their  report, 
the  confirmation  of  the  r^or^  and  all  things 
else  connected  with  It,  are  "confaslon  worse 
confounded." 

The  property  conveyed  Is  estimated  to  be 
worth  from  $500  to  $1,900,  It  was  protwbly 
worth  about  $1,000  or  $1,200,  lands  and  per- 
sonalty. 

The  children  of  Temp  had  a  crop  growing 
on  the  land  when  It  was  sold  to  Tarbrough 
by  the  widow.  The  proceeds  of  this  crop 
^vere  applied  to  the  payment  of  the  mortgage 
debt,  and  Tarbrough  paid  the  balance,  If  any. 

The  recited  consideration  of  the  deed  was 
"$250.00  cash  In  hand  paid" ;  but  the  true 
consideration  paid  to  Ann  was  $26,  and  the 
balance  of  the  mortga^  debt,  if  any.  Tur- 
rentine and  Tarbrough  both  daim  they  did 
not  know  the  exact  amount  due  on  the  niort< 
gage  debt  at  the  time  of  the  sale,  but  thons^t 
It  about  $200  or  $260.  The  widow  is  shown 
not  to  have  known  the  amount  or  the  value 
of  the  property  or  the  extent  of  her  Interest 
In  It 

It  her  attorney  knew,  he  did  not  advise  or 

instruct  her  in  the  matter;  but,  while  pro> 
fessing  to  represent  her,  he  allowed  her  to 
sell,  and  warrant  the  title  to  property  worth 
at  least  $600,  and  probably  $1,900,  for  $26. 
The  chancellor,  on  the  final  hearing  on  the 
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bill,  answer,  and  proof,  granted  tiie  relief 
prayed,  decreeing  that  the  deed  was  fraudu- 
lent In  law,  and  annulling  It;  and  decreeing 
that  two  of  the  children  were  nnder  21  years 
of  age  at  Temp's  death,  end  that,  therefore, 
they  and  the  widow  each  acquired  a  one- 
third  ondlTlded  Interest  In  the  property ;  and 
directing  that  It  be  sold  for  partitlcni  and 
diTlBlon  among  them,  and  that  a  reference  be 
had,  to  ascertain  the  value  of  the  property 
converted  by  the  grantee,  Yarbrongh,  and 
that  he  be  charged  with  and  held  for  the 
value  thereof  as  so  ascertained;  and  allow- 
ing an  attorney's  fee  for  services  In  the  mat- 
ter, dependent  upon  the  amount  received 
from  the  sale  of  the  proper^,  to  ascertain  the 
value  of  which  the  reference  was  ordered, 
and  that  sucdi  and  other  matters  of  reference 
be  reported  back  to  the  next  term  of  the 
court 

The  respondent  was  an  Intelligent  business 
man,  of  affairs.  He  knew  the  property  pur- 
chased, knew  its  value,  knew  Its  owner,  and 
knew  she  was  old  and  Ignorant— Ignorant  not 
only  of  the  quantity,  quality,  value,  and  ex- 
tent  of  her  own  Interest  and  ownership  there- 
in, but  of  everything  pertaining  to  the  busi- 
ness. He  desired  to  purchase  the  property, 
and  for  fear  she  would  not  sell  to  him  he 
sought  her  attorney,  and  advised  with  him 
relative  thereto;  carried  her  own  attorney  to 
Decatur,  to  see  her,  knowing  she  would  rely 
upon  what  her  attorney  advised  her.  True, 
he  and  her  attorney  say  that  the  latter  did 
not  advise  her  thereto;  but  they  admit  that 
the  attorney  lent  her  the  money  wherewith 
to  pay  her  expenses  bade  to  Athens,  with 
them ;  and  the  attorney  drafted  the  deed, 
which  she  signed  before  bim,  and  which  he 
attested,  by  which  she  conveyed  $1,000  worth 
of  property  to  the  respondent  for  $25,  and 
this  deed  recited  a  consideration  of  $260  to 
her  In  hand  paid,  which  recital  was  shown 
to  be  false. 

It  Is  loconvelvable  that  this  transaction 
could  be  fair  and  free  from  undue  Influence. 
The  parties  to  It  were  not  by  any  means  deal- 
ing on  equal  terms;  on  one  aide  were  two  In- 
telligent persons,  and  on  the  other  was  a 
poor  old  ignorant  woman.  If  they  had  told 
her  that  It  was  best  for  her  to  accept  $1  for 
the  property,  It  conclusively  appears  from  the 
evidence  she  would  have  done  so. 

Under  the  state  of  facts  In  this  case,  the 
burden  of  proof  was  upon  the  purchaser  to 
show  that  the  transaction  was  fair,  Just,  and 
righteous.  But,  no  matter  upon  whom  rest- 
ed the  burden  of  proof,  the  transaction  can- 
not stand.  There  Is  not  a  single  fact  to  show 
that  it  was  fair  or  Just;  but,  to  the  contrary, 
every  circumstance  shows  it  to  have  been  un- 
fair and  oppressive — Digressive  of  the  igno- 
rant, weak,  and  confiding,  by  the  intelligent, 
strong,  and  dominating.  Eldd  v.  Williams, 
132  Ala.  140,  SI  South.  468^  66  L.  R.  A.  879; 
Kyle  V.  Perdue,  96  Ala.  B79,  10  Soath.  lOS; 


Shipman  v.  Fnmlss,  69  Ala.  556,  44  Am.  Rep. 
528 ;  Bancroft  v.  Otis.  81  Ala.  279,  8  South. 
286,  24  Am.  St  Rep.  904;  Cannon  t.  Gilmer, 
186  Ala.  805.  33  South.  659. 

There  la  no  doubt  that  the  decree  of  tbe 
chancellOT  Is  correct  and  righteous,  and  It  Is 
by  this  court  In  all  things  affirmed. 

Affirmed. 

DOWDELL,  a  J.,  and  ANDBBBON  and 

SAYRE,  J  J.,  concur. 


ATLANTIC  COAST  UNB  R.  CO.  v.  RICE. 
(Supreme  Court  of  Alabama.    April  ZL,  1910. 
Rehearing  Denied  June  30,  1910.) 

1.  Cabbiebs  (f  107*)— Qabbiagi  of  Goods- 
Loss  OB  INJUBT— LUBIUTT  OW  GABBm, 

The  exceptions  other  than  those  l^ally 
posrible  of  creation  by  spedal  contract,  to  tbe 
exacting  oommon-law  liabili^  qf  a  conmioD  car- 
rier of  goods,  are  the  acts  of  God  and  of  the 
public  enemy,  where  no  negligence  of  omlsBon 
or  commiBsiotr  concurred  therewith. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  H  SOfl-SOri;  Dee.  Dig.  i  107.*] 

2.  CAsancBS  (}  205*)— Oauxage  or  Anncau— 
Liabhitt  roB  Loss— Dahagk. 

In  the  absence  of  contract  limiting  the 
liability,  a  carrier  is  an  insurer  against  such 
loss  or  damage  to  live  animals  received  for  ship- 
ment as  do  not  arise  from  acts  of  God  or  the 
public  enemy,  nor  from  the  nature  or  pnqwnu- 
ties  of  animals^  against  whldi  due  care  oonld 
not  provide. 

[EU.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  SS  918^  920,  923;  Defc  Dig.  f  206.*] 

3.  Oabbtwbh  (I  132*)— Cabbiaob  or  Goons— 
Action  fob  Ijobs  ob  Damage  —  Bubdeh  or 

Proof. 

The  burden  is  on  a  carrier  in  order  to  es- 
cape liability  for  loss  or  damage  of  a  condgn- 
ment  received  It  to  trace  uie  loss  or  dam- 
age to  negligence  of  Hie  shipper,  or  one  or  more 
of  the  exceptions  with  which  Its  negligence  did 
not  concur. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  H  578-582,  606 ;  Dec.  Dig.  |  132.»J 

4.  Cabbiebs  (|  39*)— Cabbiagb  or  Goods— 
Duty  to  Tbanspobt. 

A  common  carrier  Is  in  general  bound  to 
transport  all  goods  that  are  properly  offered  for 
that  purpose. 

[Ed.  Note.— For  other  cases,  see  Carriets, 
Cent  Dig.  I  OS;  Dec.  Dig.  |  39.*] 

5.  Cabbiebs  (I  111*)— Cabbiagk  or  Good»- 

LlABILITT  rOR  Loss— ACCEPtAHCB  Or  SOIF- 

UBXT. 

Where  a  carrier  accepts  goods  ImprOperiy 
packed,  their  conditiMi  being  open  to  ordinary 
observation,  the  duty  attaches  of  using  due  care 
for  their  safe  carriage,  and  the  carrier  is  sub- 
ject to  all  the  liabilities  ordinarily  attaching  to 
an  ordinary  shipment  of  the  same  diaracter. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  607 ;   Dec  Dig.  |  111.*] 

6.  Gabbiebs  (S  30*)— Cabbiaqb  or  Goods- 
Duty  TO  Accept  rc»  Shipment. 

A  carrier  has  the  right  to  inspect  proffned 
shipments  and  to  refuse  them  when  not  ia  fit 
condition  for  transportation,  and.  wbeie  ordi- 
nary observation  would  discover  their  unfit- 
ness, It  is  the  duty  of  tb»  carrier  to  nfass  tiM 


•For  otlwr  oasss  ess  ssms  topic  and  ssetlon  NUlfBBR  In  Ose.  Dig.  ft  Am.  Dig.  Ksr  Ho.  Sarlsa  ft  R«p>  ladnis 
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•hiiHnent  !n  order  that  the  ehlpper  ma?  pnt  it 
Into  a  fit  oonditlm  for  tranaportation. 

[Ed.  Note^For  other  cases,  aee  Garrlera, 
Gent  DU.  I  98;  Dec  Dig.  |  39.*] 
7.  CASBLEBa  (I  217*)— Oasbxagb  or  Live  An- 

IUAI«— LlABIUTT  FOB  L08&— GONTBIBtJTOBT 

NseUGBNCE  OP  Owner. 

That  a  shipper  of  dogs  delivered  them  to  a 
carrier  In  a  crate  whitdi  was  iosnfficient,  ao 
that  a  do;  escaped,  was  not  negligeuce  exon- 
erating the  carrier ;  the  defense  of  contributorr 
negligence  not  being  available  in  such  caee. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  I  9S1;  Dee.  Dig.  |  217.*] 

Appeal  from  Cit7  Ccnrt  of  Montgomery; 
Vr,  H.  Thomas,  Judge. ' 

Action  hj  Julian  M.  Rice  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  def^idant  appeals. 
Affirmed. 

The  complaint  In  sabstance  alleged  that 
the  plaint  in:  twugbt  a  ticket  at  Elsslmme^ 
Fla.,  to  Montgomery,  Ala.,  paying  therefor 
$1.75;  that  he  pres^ted  the  ticket  to  the 
agent  at  Kissimmee,  t<^ther  with  the  crate 
containing  two  dogs,  and  that  the  agent  de- 
livered him  a  check  for  said  crate,  charging 
tatm  the  excess  therefor,  from  Kissimmee  to 
Montgomery;  that  when  he  delivered  the 
crate  to  defendant's  agent  It  contained  two 
dogs;  and  that  when  lie  presented  his  check 
at  Montgomery,  and  the  crate  was  delivered 
to  him,  one  of  the  dogs  had  escaped.  Flea 
3  was  as  fiHlows:  "For  further  answer  de- 
fendant says  that  the  plaintitT  presented  for 
transportation  two  dogs  in  a  box  which  was 
locked,  and  to  which  plaintiff  had  and  re- 
tained the  key,  and  that  defendant  accepted 
said  box  containing  said  dogs  In  the  condi- 
tion it  was  at  the  time  of  its  delivery  by 
plaintiff,  to  wit,  for  carriage,  and  that  while 
the  said  box  was  In  the  same  condition  as 
■when  presented  to  and  accepted  by  defend- 
ant, the  dog,  for  a  failure  to  driver  which 
this  action  is  brought,  escaped  from  said 
box  and  from  the  car  of  this  defendant,  In 
■which  It  was  being  transported,  without 
fault  on  the  part  of  this  defendant,  Its 
agents  or  servants.  This  defendant  therefore 
pleads  that  the  escape  and  loss  of  thi*  dog 
-was  wholly  due  to  the  fault  of  the  plaintiff, 
and  not  to  any  fault  of  this  defendant,  Its 
agents  or  servants." 

A.  H.  Arrington  and  John  B.  Tyson,  for 
appellant.  Fred  8.  Ball  and  Frank  StoUen- 
werck,  for  appellee. 

McCLELLAX,  J.  The  action  is  for  breach 
of  a  contract  between  aiq;>dlee  (plaintiff)  and 
the  appellant,  a  common  carrier,  to  trans- 
port and  dtitrcr  a  dog  from  a  point  In  the 
state  of  Florida  to  appellee  at  Montgomery, 
Ala. 

Plea  3,  vhltih  will  t>e.Bet  ont  In  the  report 
of  the  appeal,  avers.  In  substance,  that  the 
dog  escaped,  in  transit,  from  the  locked 

crate,  appellee  having  the  key,  In  which  It 


was  when  delivered  to  the  carrier  by  nppel- 
lee,  and  from  the  appeUant's  car,  without 
f  anlt  ot  the  carrier ;  and  that  the  crate  or 
box  was  delivered  to  appellee  at  Montgom»y 
in  the  same  oonditl(m  as  whoi  received  by 
the  carries'  at  the  Initial  point  in  Florida; 
and  concdndes  dial  the  loss  of  the  dog  was 
wholly  dae  to  the  fault  of  the  appellee.  It 
is  necessarily  Inferable  from  the  averments 
of  the  plea  that  the  escape  of  the  dog  from 
the  crate  or  box  was  effected  through  an 
<qpening  tbereln. 

Whatev^  may  have  been,  or  nuy  now  be, 
the  opinion  dsewhere  prevailing,  it  Is  settled 
with  ns  Uiat  a  carrier,  imdertaklng  to  trans- 
port and  deliver  live  animals,  is  snbject  to 
the  same  responslbiltles,  with  respect  there- 
to, as  in  ordinary  cases  of  goods  received  for 
transportation  a  common  carriw,  except 
It  is  not  accountable  for,  and  does  not  assume 
the  risk  of,  loss  or  damage  to  live  animals 
"arising  from  their  nature  and  propensities, 
and  which  could  not  be  prevented  by  fore- 
sight, vigilance,  and  care.**  Central  Rail* 
road  T.  Smiths  &  Chastaln,  SB  Ala.  47,  4 
Soutb.  706 ;  South  ft  N.  R.  R.  Co.  v.  Henleln, 
S2  Ala.  606,  23  Am.  Rep.  678;  Western  R. 
Co.  T.  Harwell.  91  Ala.  840^  8  South.  640. 
The  exertions,  aidde  from  those  legally  pos- 
siUe  of  creation  toy  special  contract,  to  the 
exacting  common-law  liability  of  a  common 
carrier  in  the  carriage  of  goods,  are  the  acts 
of  Qod  and  of  tlie  pnblfe  enony,  wba«  no 
negligence,  of  omission  or  commission,  con- 
curred therewith  to  produce  the  damidfylng 
result.  Authorities  suiwa;  Steele  v.  Town- 
send.  37  Ala.  247,  79  Am.  Dec.  49;  McCartby 
T.  L.  &  N.  R.  R.  Co.,  102  Ala.  108,  14  South. 
370,  48  Am.  St  Rep.  29;  Oreen  t.  L.  ft  N. 
R.  R.  Ool,  bo  South.  fiS7.  In  sbwt;  In  Ibe 
absence  of  contract  limidng  liability,  the 
rule  liere  is  tiiat  a  common  carrier.  In  cases 
of  loss  or  damage  to  live  anbnals  received 
for  shipment,  Is  an  insurer  against  sudi  loss 
or  damages  as  do  not  arise  from  the  act  of 
God,  the  pnblle  en«ny,  and  those  arising 
from  the  nature  snd  propensities  of  the  live 
animals  so  received  for  tranqtortatlon,  and 
against  whldi  due  care  could  not  provide. 
And  to  avail  in  exoneration  of  legally  un- 
modified liability  of  the  common  <»rrier  for 
the  loss  or  damage  of  a  consignment  received 
by  11;  the  burden  Is  on  tiie  carrier  to  trace 
the  loss  or  damage  to  n^Ugence  ot  the  ahlp* 
per,  or  to  <me  or  more  of  the  exertions, 
with  whldi  its  negligmce  did  not  concur. 
AnthorltieB  supra. 

Counsel  for  both  litigants  construe  pira  8 
as  asserting,  when  reduced  to  1^1  formula, 
that  vriiere  the  shipper  of  a  live  animal 
crates  or  btnes  it;  the  shipper,  and  not  the 
common  carrier,  assumes  the  risk  of  escape 
of  the  animal  therefrom  If  such  escape  re- 
sults frolm  the  nature  and  propensities  ot 
the  animal.  To  state  the  matter  otherwise: 
That  where  such  live  animal  Is  crated  or 
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boxed  Ify  the  shipper  and  escapes  therefrom, 
after  reception  bjr  the  carrier,  as  the  result 
of  natural  propensity,  the  shipper,  and  not 
the  carrier,  Is  negligent 

It  Is  not  contended  that  the  carrier  was 
ignorant  of  the  character  of  the  shipment. 
The  carrier  affirms,  by  itff  plea  as  construed 
by  counsel,  and  the  shipper  (here)  denies,  by 
his  demurrer  tiiereto,  the  correctness  of  the 
proposition.  The  gist  of  the  argument  In 
negation  of  the  soundn^  of  the  proposition 
is  that  the  carrier,  by  receivtug  the  animal 
so  crated  or  boxed,  assumes  the  risk  of  the 
sufficiency  of  the  luclosure,  else  it  should 
refuse  to  receive  the  subject  of  the  shipment 
If  ordinary  observation  would  disclose  Its  in- 
sufficiency. On  the  other  hand,  the  gist  of 
the  argument  In  affirmation  of  the  proposi- 
tion is  that  by  offering  a  self-^ntrlved  in- 
closure  for  the  live  animal  the  shipper  re- 
lieves the  carrier  of  any  duty  to  overlook 
the  Inclosure  with  a  view  to  restraining  the 
natural  propensity  of  the  animal  to  leave 
confinement  in  the  crate  or  box.  Without 
considering  or  treating  the  plea  as  asserting, 
well  or  111,  any  other  matter  of  defense  tban 
that  which  counsel  for  both  parties  ascribe 
to  It,  we  will  decide  only  the  qneatlon  raised 
below  and  argued  here. 

Subject  to  the  exception,  among  others  not 
now  necessary  to  enumerate,  that  it  may 
properly  refuse  to  accept  for  transportation 
goods  "tendered  in  an  unfit  condition"  there- 
for, ft  common  carrier  Is  duty  bound  to 
transport  all  goods  that  are  properly  ottered 
for  that  purpose.  4  Elliott  on  R,  R.,  {  1466; 
1  Hutchinson  on  Carriers,  SS  143, 145.  While 
the  carrier  may  refuse  to  accept  goods  Im- 
properly packed,  yet  If  It  accepts  them  in 
that  condition — a  condition  opea  to  ordinary 
observation — "the  duty  attaches  of  exerdslng 
due  care  for  Its  safe  carriage."  Union  Ex. 
Co.  T.  Graham,  26  Ohio  St  505 ;  E.  J.  &  E. 
Ry.  Co.  T.  Bates  Machine  Co.,  OS  III.  App. 
311,  315;  Hannibal  B.  B.  v.  Swift,  12  Wall. 
262,  272,  20  South.  423  ;  4  Elliott  on  R.  R.,  { 
1466,  p.  154;  Munster  v.  S.  E.  Ry.  Co.,  4  C. 
B.  N.  S.  676.  Mr.  Elliott,  at  the  cltaUon  last 
made  from  his  work,  says:  "If  goods  which 
may  be  properly  rejected  are  actually,  not 
merely  constructively,  accepted  for  carriage, 
the  common  carrier's  liability  attaches." 

In  the  case  of  Hannibal  Railroad  v.  Swift, 
supra,  the  Supreme  Court  dealt  with  this 
state  of  fact:  An  army  surgeon  was  en 
route  under  orders,  with  a  part  of  the  com- 
mand to  which  he  was  attached^  from  South 
Dakota  to  Cincinnati.  At  St  Joseph,  Mo., 
it  was  necessary  to  use  appellant's  line  of 
road  across  to  Hannibal,  In  that  state. 
Along  this  line  of  road  the  country  was  rep- 
resented by  appellant's  servants  as  being  in 
a  state  of  Insurrection  dangerous  to  persons 
and  property  on  its  trains,  and,  on  this 
ground,  refused  to  engage  at  St.  Joseph,  for 
the  transportation  of  the  troops,  their  equip- 
ment and  the  personal  effects  of  the  appellee, 
Swifts  to  Hannibal.  On  demand  of  tb«  com- 


manding officer  the  appellant  furnished  the 
required  transportation  for  troops,  baggage, 
etc^  Including  the  chattels  of  the  appdlee. 
and  the  effects' of  the  plaintiff  were  loaded  in 
a  car  by  the  troops.  The  appellant's  agents 
took  charge  of  the  car  after  it  was  loaded 
and  locked  up  by  the  commanding  officer, 
and  placed  it  In  the  train.  These  agents 
had  nothing  to  do  with  the  selection,  loading, 
or  packing  of  the  car.  En  route  the  car  was 
burned,  and  with  it  appellee's  effects.  The 
court,  through  Justice  Field,  said:  "  •  •  • 
The  liability  of  the  carrier  attached  when 
it  thus  took  possession  of  the  property.  No 
objection  was  made  at  the  time  to  Uie  se- 
lection of  a  separate  car  for  the  baggage  and 
other  property  of  the  troops  and  the  plain- 
tiff, or  to  the  kind  of  property  offered  for 
transportation,  or  to  the  manner  in  which 
the  property  was  packed.  •  •  •  If  objec- 
tion existed  on  any  of  these  grounds,  or  on 
any  other  ground  not  concealed  but  open  to 
the  observation  of  the  company.  It  should 
have  been  stated  before  the  property  was 
received.  The  company  might  then  have  in- 
sisted, as  a  condition  of  its  undertaking  the 
transportation,  upon  the  selection  of  a  differ- 
ent car,  or  upon  superintending  its  loading. 
*  *  *  Not  having  thus  insisted,  but  having 
received  the  property  and  undertaken  its 
transportation  In  the  car  in  which  it  was 
placed,  the  company  assumed,  with  respect 
to  it,  the  ordinary  liabilities  of  a  common 
carrier.  •  *  •  The  common  carrier  is  re- 
garded as  an  insurer  (subject  to  exceptlcms, 
we  interpolate)  of  the  property  carried,  and 
upon  hira  the  duty  rests  to  see  that  the 
packing  of  the  conveyance  is  such  as  to  se- 
cure safety.  The  consequences  of  his  n^ect 
in  these  particulars  cannot  be  transferred  to 
the  owner  of  the  property."  For  the  value 
attached  to  the  decision  as  anthoritr,  see  7 
Bose's  Xotes,  pp.  542,  544. 

We  think  it  can  be  safely  ruled.  In  ac- 
cord with  Hannibal  R.  R.  v.  Swift  and  the 
other  texts  and  decisions  dted.  that,  first 
the  carrier  has  the  right  to  inspect  proffered 
shipments  and  to  refuse  their  acc^tance 
when  not  in  fit  condition  for  transportation ; 
second,  that,  if  unfit  for  shipment  and  or- 
dinary observation  would  discover  that  fact, 
it  is  the  duty  of  the  carrier  to  refuse  the 
'shipment,  in  order  that  the  shipper  may.  If 
he  can,  conform  the  shipment  to  a  fit  con- 
dition for  transportation;  and,  third,  that 
the  acceptance  of  a  shipment  for  transpor- 
tation, without  qualification  or  dissent  In  re- 
spect of  the  fitness  of  its  condition  for  that 
purpose,  subjects  the  carrier  to  all  the  lia- 
bilities ordinarily  attaching  to  an  accepted 
shipment  of  the  character  to  which  that 
shipment  belongs. 

In  this  Instance— that  shown  by  the  com- 
plaint and  by  plea  S — the  character  of  the 
shipment  viz.,  live  animals  In  a  box  or  crate, 
and  their  natural  propensity  to  escape  con- 
finement, were  known  to  appellant's  sorr- 
uits.  The  tendn  for  transportntloa  was  of 
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Cbese  animal^,  aod  not,  primArUy,  <ti  tb»  box 
m  crate  which  was  bat  a  means  to  conserve 
conT€aileiice  of  custody  and  handling  and  the 
safety  of  the  animals  within  it  If  the  dog 
had  been  leashed  with  cords  attached  to  a 
heavy  block,  there  woold  have  beoi,  in  prin- 
ciple^ DO  difference.  If  that  had  been  the 
means  employed,  the  carri^  could  not,  aft* 
er  acceptance  of  the  shipment,  have  answer- 
ed, when  Impleaded  for  the  loss  or  injury  of 
the  animal,  that  the  cord  was  too  ideazy  to 
serve  the  purpose,  and  hence  that  the  ship- 
per was  negligent  In  that  regard,  with  the 
result  that  he  could  not  reoova  for  the  loss 
or  Injury.  That  this  Is  true  Is  demonstrat- 
ed, we  think,  when  the  announcement  of  du- 
ty in  Central  R.  B.  t.  Smitha  ft  Chastaln,  by 
way  of  approving  quotation'  from  Penn  v. 
B.  ft  E.  B.  B.  Co.,  48  N.  Y.  SM.  10  Am.  Bep. 
355,  is  considered,  vis.:  "  •  •  •  They  are 
not  insurers  tjt  animals  against  Injuries  to 
animals  arl^ng  from  their  nature  and  pro- 
pensities, and  vMeh  could  not  be  prevented 
ItV  foresight,  vigilance,  and  eare."  (Italics 
0U]»)lled.) 

It  will'  be  observed  that  this  court  did  not 
conclude,  in  the  quotation*  to  the  common 
carrier's  exoneration  npcm  the  ground 

that  Uie  injury  arose  from  the  nature  and 
propmslty  of  the  animal.  That,  alone,  will 
not  sufBce  to  exonerate  the  carrier  in  case 
of  loss  to  a  live  animal  after  acceptance  for 
transportatiOD.  The  natural  propensity  of 
the  animal  that  may  lead  to  injury  or  loss 
must  be  anticipated  "by  fores^ht,  vigilance 
snd  care,"  if  tbe  transportation  thereof  Is 
nndertnken.  The  very  statement  of  the  rule 
€t  duty — to  exonerate — ^precludes  any  right 
of  the  carrier  to  transfer  the  consequences 
of  its  n^ect  in  this  r^rd  to  the  shipper. 
Hannibal  B,  R.  t.  Swift,  supra.  Being 
bound  in  duty,  as  Ooattal  B.  B.  v.  Smttha  & 
Chastaln  defines  It,  it  would  be  Obviously  Il- 
logical—an  immediate  qualification  of  the 
duty  declared—to  dose  the  reqionsibility  of 
the  carrier  for  restraint  thereof  against  oat- 
nral  propensity  to  escape  when  the  shipper 
tenders  and  the  carrier  accepts  a  live  anl* 
mal,  boxed  or  crated,  for  transportation. 
The  carrier  may,  in  a  proper  case,  refuse  a 
Bblpmrat  where  in  unfit  condition  for  trans- 
portation. If  so,  it  must  be  a  necessary 
consequence  Uiat,  having  accepted  the  ship- 
ment, as  tendered,  its  duty  is  unmodified  by 
the  character,  sufildency  or  Insufflcleney, 
open  to  observation,  of  the  packing  of  the 
shipment  so  received  for  transportation.  It 
follows,  of  course,  that  the  Insufficloicy  of 
the  crate  or  box  from  which  the  dog  escaped, 
for  the  purpose  here  disclosed,  was  not  neg- 
ligence exonerating  this  carrier.  There  Is 
no  such  thing  as  contributory  negligence  in 
cases  of  this  character  (McCarthy  v.  L.  ft  N. 
R.  B.  Co.,  102  Ala.  193,  14  South.  370,  4S 
Am.  fit  Bep.  29)  for  the-  satisfactory  reason 
that  if  negligent  at  all  in  the  loss  of  or  dam- 


age to  goods  committed  to  a  oommon  carrier 
for  its  service  the  carrier  is  liable,  the  idea 
of  contributory  negligence  being  one  of  am- 
fesslon  and  avoidance. 
.  The  demurrer  to  plea  8,  on  the  theory  re- 
spectively asserted  and  denied  by  counsel, 
was  properly  sustained.  On  like  considera- 
tions to  those  inducing  our  conclusion  as  re- 
spects plea  8.  the  demurrer  to  r^licatlon  2 
was  well  overruled. 

A  careful  review  at  the  evidence,  espe- 
cially with  reference  to  the  matarlal  aver- 
ments of  plea  2,  whldi  counsel  for  appel- 
lant Intdst  were  proven  without  dispute,  does 
not  convince  this  court  that  the  court  be- 
low (the  trial  was  without  Jury)  reached  an 
erroneous  conclnsiim  as  upon  the  facte  and 
circumstances  in  evidence. 

The  allegation  In  the  complaint  of  the  sum 
paid  was  under  videlicet,  and  hence  the  in- 
sistency for  appellant,  of  variance  in  respect 
of  the  sum  alleged  and  that  proven  cannot 
prevaiL 

The  Judgment  Is  affirmed. 

Affirmed. 

DOWDELL,  G  J.,  and  SIMPSON  and 
SiAYlTIELD,  3J.,  concur. 


ALABAMA  STEEL  &  WIBD  00.  T.  SBLTS 
et  al. 

(Supreme  Oonrt  of  Alabama.    Feb.  1,  191(K 
Behearing  Denied  June  30,  1910.) 

1.  Appeal  avd  Ebbob  (|  1079*)— Waivd  or 

Ebbobs  Assioked. 

An  assignment  of  error  on  the  record,  wlth- 
ont  more,  does  not  amount  to  insistence  in  argu- 
ment, and  the  assignment  will  be  regarded  as 
waived.' 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |  4262;  Dec  Dig.  {  1079.*] 

2.  Affeai.  and  Bsbob  ({  1079*)  —  Assiqn- 
UENTS— Waives  of  EIbbobs. 

Appellants  assigned  errors  as  follows:  "The 
questions  propounded  by  plaintiff  to  the  wit- 
nesses (assignments  10,  16,  23,  etc.)  with  ref- 
erence to  the  condition  of  the  mines  at  periods 
remote  from  the  time  of  the  accident  were  'xn- 
proper."  "The  charges  given  at  plaintiffs  re- 
quest were  erroneous,  Defeodant's  first  diarge 
should  have  been  given.  The  second,  fourth, 
eighth,  ninth,  tenth,  eleventh,  and  twelfth  char- 
ges refused  to  defendant  were  also  dearly  prop- 
er charges  and  should  have  been  given."  "Its 
rulings  on  demurrers  to  the  complaint  and  sus- 
taining demurrers  to  defendant's  plea  were  er- 
roneous." Held,  that  such  repetition  of  assign- 
ments on  the  record  could  not  be  considered  an 
insistence  in  argument,  and  the  asslfpimmts 
were  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4262;  Dec.  Dig.  8  1079,*] 

3.  Apkbai.  ANn  SbBOB  (I  1068*)— Habhuess 

E&BOB. 

Where  counts  are  withdrawn  and  evidence 
introduced  thereon  excluded,  exceptions  to  the 
introduction  of  the  evidence  are  rendered  *^n- 
available. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
B^r,  Dec.  Dig.  1 10S8.*} 
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4.  Itew  Thai.  (|  ISO*)— Pbesbrtation  or  Mo- 
tion—Continuahce. 

Bttdt  in  the  overraling  of  a  motion  for 
new  trial  !■  not  available  where  the  motion 

not  kept  alive,  bat  was  suffered  to  be  dis- 
continued by  failare  to  have  it  regularly  cob- 
tinned  on  the  docket 

[Ed.  Note.— For  other  caaas,  see  New  Trial, 
Dec  Diff.  {  166.»1 

5.  Appeal  and  Ebsob  ({  230*)— Objboiions— 
Remabes  of  Godhscl. 

Objections  to  the  remaps  of  counsel  must 
be  made  at  the  time,  and  cannot  be  made  avail- 
able on  appeal  by  objection  made  for  the  first 
time  OQ  motion  for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  230.*] 

6.  BxcanovB,  Bnx  of  (S  86*)— Fiunq  and 
Signing— Tdcb. 

A  hill  of  exceptions  signed  more  than  rix 
months  after  the  trial  and  after  the  commence- 
ment of  a  8al»eqaent  term  of  court,  and  before 
the  adoption  of  Uie  present  Code,  is  not  avail- 
able under  Rule  8a  CMxcuit  Court  Practice, 
Code  1886,  p.  tSfiO. 

[Ed.  Note.— For  other  cases,  see  Bxcepttona, 
Bill  o^  Dec  Dir.  I  86  *3 

Appeal  tiom  Clrcait  Court,  J^enon  Coun- 
ty; A.  A.  Coleman,  Judge. 

Action  W.  R.  Sells,  as  admtnlstratw, 
and  othera  gainst  the  Alabama  Steti  &  Wire 
Company.  From  a  jndgmmt  for  pUIntUEa, 
defendant  appeals.  Affirmed. 

Forney  Johnston  and  Joel  F.  Webb,  for  ap- 
pellant  StoUingB  &  Drennen,  for  aiMt^ees. 

DOWDBIX^  O.  J.  Tbe  mere  repetltitm,  In 
brief  of  counsel  fat  appellant,  of  the  assign- 
ment of  an  wror  on  the  record,  without 
more,  baa  beat  repeatedly  dedded  by  thla 
court  not  to  amount  to  Insistence  In  axga- 
ment,  and  in  ancb  case  the  assignment  will 
be  regarded  as  waived.  Blrmln^am  Rail- 
way, Ught  &  Power  Co.  v.  Oldham,  141  Ala. 
200.  87  South.  452;  B.  R.,  L.  A  P.  Co.  T. 
Landnun.  1E>3  Ala.  192,  46  South.  201,  127 
Am.  St  R^  25,  and  other  cases. 

As  a  sample  of  tiie  argument  In  appel- 
lant's brief,  on  many  of  Qie  assignments  of 
&nor,  we  quote  the  following:  "Tbe  ques- 
tions propounded  by  plaintiff  to  the  witness* 
es  (asslgnm^ts  10,  16,  23,  etc.),  with  refer- 
ence  to  the  condition  of  tJie  mines  at  periods 
remote  from  the  time  of  the  accident  were 
Impn^KT."  "The  charges  given  at  plain- 
tiff's  request  were  erroneous.  Defendant's 
first  charge  should  have  been  given.  The 
second,  foivth,  eighth,-  ninth,  tentii,  elevoitb, 
and  twtifth  charges  refused  to  defendant 
were  also  clearly  proper  diarges  and  should 
have  Xte&L  given."  "Its  rulings  on  demur- 
rers to  the  complaint  and  sustaining  d«nur* 
rera  to  defendant's  pleas  were  ernmeous." 
This,  in  reality,  is  nothing  more  than  a  npe- 
tition  of  the  asslgnmfflit  on  the  record,  and, 
under  Che  cases  above  dted,  cannot  be  con* 
Bldered  an  Insiitoice  In  argument 

All  of  the  counts  (rf  the  complaint  count- 
ing on  n^Igence  of  Anderson  Donaldson,  the 
fire  boss,  were  withdrawn  by  the  plaintiff. 


• 

and  with  plalntlirs  consent  the  evidence  in- 
troduced under  these  counts  aa  to  tlie  neg- 
ligence of  aald  Donaldson  was  excladed  by 
the  court  Bxo^tlons  reserved  on  tbe  In- 
troduction of  this  evidence  were  theattiij  t&i- 
dered  unavailable. 

The  overruling  of  the  moUon  for  a  new 
trial  Is  aaidgned.a8  error.  Tbe  ai^MiUee  om- 
tends  that  the  motion  was  "not  k^it  alive 
required  by  law"  In  tlw  court  below,  but 
was  Buffered  to  be  discraitlnned  by  a  failure 
to  have  tbe  niotl<m  regularly  eontlniied  on 
tbe  docket  Whatever  fiwce  mi^t  otba>- 
wise  be  found  In  (bis  conteiM<m,  it  is  over- 
come by  tbe  fact  that  after  the  time  of  the 
allied  discontinuance  the  app^ee  conaented 
to  an  amendmoit  of  tbe  motion,  and  'meat 
to  trial  on  it  without  objection.  In  this 
there  was  a  waiver  of  tbe  discontinuance. 
McCarver  v.  Herzberg;  ISS  Ala.  642, 88  Sontb. 
486. 

One  ot  tbe  grounds  for  the  motion  for  a 
new  trial,  and  which  is  here  s^rat^y  as- 
signed oa  error,  that  Is  Insisted  on  In  argu- 
ment and  the  only  oae  that  is  arsued  with 
a  degree  of  sertonsness,  relates  to  the  re- 
marks of  oounsd  for  i^intifl  to  the  Snry. 
The  bill  of  exceptions,  however.  In  this  con- 
nection, recites  that  "no  motion  was  made 
by  defendant's  counsel  to  exdude  from  tbe 
Jury  the  rranarfca  of  plaintiff's  counsel  above 
stated.  The  court  made  no  comment  at  any 
time  with  reterowe  to  tbe  aame,  and  did  not 
rebuke  comuMl  for  plaintiff  for  the  nse  of 
such  remarks,  and  defendant's  counsel  re- 
served no  ezcqttlcma  to  tbe  court's  action  In 
reference  tbra«to."  So  it  appears  Qiat  ne- 
ther objection  not  exception  was  taken  at 
the  time  of  the  ronarfes  of  oounsd. 

We  know  of  no  dedsion  of  ours  that  holds 
that  objection  can  for  the  first  time  be  made 
and  availed  of  on  a  motion  Air  a  new  trial. 
It  should  have  bem  made^  and  exceptloos 
duly  reserved,  at  tbe  time  of  tiie  trial. 

We  find  no  reveralUe  error  In  anything 
that  la  insisted  on  in  argument  tv  counsel 
few  aKKllant  The  Judgment  win  be  aflbmed. 

Since  the  writing  of  the  forcing  opinion, 
counsd  for  appellant  have  filed  what  la  desig- 
nated as  a  supplemental  brief.  In  this  brief, 
assignments  of  error  not  insisted  on  in  the 
original  brief,  filed  at  the  time  of  tbe  sub- 
mission at  the  caus^  are  now  for  tbe  first 
ttme  urged  in  argumoit 

Counsel  for  appellee  insists  that  what  pur- 
ports to  be  a  bill  itf  exc^idons  in  the  tran- 
script was  not  signed  wlttiln  the  time  pre- 
scribed by  law.  An  Inspectlfm  of  the  record 
dlsckwes  that  tbe  bill  waa  signed  more  than 
six  months  after  the  trial,  and  after  tlie 
commencement  of  a  subsequent  term  of  the 
court  This  all  tranqplred  before  tbe  adop- 
tion of  the  present  Oode  (1907).  Role  90. 
Circnit  Court  Practloe^  Code  of  1886,  p.  1200: 
Bank  ft  Trust  Co.  r.  Ketth.  188  Ala.  408.  84 
South.  925. 
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We  were  &t  flntt  of  the  opinion  that  the 
dlBcoDttnoance  of  the  motion  for  a  new  trial, 
made  in  the  conrt  below,  had  been  waived 
by  appellee's  consenting  to  an  amendment 
of  the  motion  after  the  discontinuance  arose. 
We  find  upon  further  Investlsation  tliat  we 
were  mistaken  In  supposing,  or  rather,  In 
concluding,  that  such  consent  had  been  made. 

The  bill  of  exertions,  not  having  been 
signed  aa  required  by  law,  cannot  be  con- 
sidered as  to  the  original  hearing,  nor  as 
to  the  motion  for  a  new  trial,  since  any 
rights  under  that  motion  had  failed  by  rea* 
son  of  the  dl  scon  tin  aance. 

We  see  no  reason  for  changing  our  first 
conclusion  of  an  affirmance  of  the  judgment 
appealed  from. 

'Affirmed. 

ANDERSON,  SATBD,  and  ETANS,  JJ., 
concur. 


GRAYSON  V.  DU  BOSB. 
(Supreme  Court  of  Alabama.    Feb.  10,  1010. 
Itdiearing  Denied  June  30,  1910,) 

Appeal  tnm  Law  and  Equity  Oomrt,  Mad- 
ison County;  Tancred  Betts,  Judge. 

Suit  1^  W.  T.  Du  Boee  against  Mayme  C 
Grayson.  From  a  decree  for  complainant, 
defendant  appeals.  Affirmed. 

Lawrence  Cooper,  Jas.  H.  Ballenttne,  and  S. 
S.  Pleasants,  for  appellant  Brlckdl  &  Smith, 
for  appellee. 

MATPIELD,  J.  The  majority  of  the 
court,  after  full  consideration  of  this  case, 
are  of  the  opinion,  and  so  decide,  that  the 
decree  of  the  chancellor  or  trial  court  is  cor- 
rect, and  that  there  is  no  reversible  error  in 
the  record. 

From  this  tonclnsion,  however,  MAYFIELD, 
J.,  dissents,  and  expresses  the  following 
views,  in  which  BVAN%  J.,  concurs: 

MAYFIELD,  J.  (dissenting).  The  appellee 
filed  hlB  bill  against  the  appellant,  a  mar- 
ried woman,  to  foreclose  a  certain  mortgage 
on  a  lot  in  Huntsvllle,  Ala.,  1^  her  and  her 
husband  executed  to  app^lee  to  secure  the 
payment  of  a  note  executed  by  appellant 
alone.  The  appellant  answered  the  bill,  and 
made  her  answer  a  cross-bill,  thereby  seek^- 
Ing  to  have  the  mortgage  declared  void,  be- 
cause It  was  executed  on  her  property,  not 
to  secure  her  debt,  but  that  of  her  husband, 
and  was  therefore  void  under  the  statute  of 
this  state  (Code,  S  4497),  which  prohibits  the 
-wife  from  directly  or  indirectly  becoming 
surety  for  her  hosband. 

There  are  but  two  questions  disputed— 
bat  two  necessary  to  be  decided — and  the  de- 
termination of  these  will  afford  a  correct  de- 
cision and  dlqjKwitloii  of  all  questions  rais- 
ed on  this  appeal:  (1)  Was  the  debt  secured 
by  the  mortgage  that  of  the  wife  or  of  her 
taniband  fft  being  iDdl^ataUy  shown  to  be 


that  of  the  one  or  of  the  other,  and  not,  of 
both)?  (^  If  the  debt  of  the  husband,  was 
the  wife  estopped  from  showing  the  truth 
of  the  matter? 

The  record,  we  think,  conclusively  shows 
that  in  truth  and  in  fact  It  was  the  debt  of 
the  husband,  though  writings  speak  the  con- 
trary. The  writings  and  the  parol  evidence, 
taken  together,  show  a  clear  attempt  to 
evade  or  avoid  the  statute.  It  is  clearly 
shown  that  the  wife  did  not  borrow  the 
money,  that  she  did  not  want  It,  and  did  not 
want  her  husband  to  borrow  it,  but  that 
under  the  influence  of  her  husband  she  final- 
ly consented  to  make  the  application,  and  to 
sign  the  note  and  mortgage  and  receipt,  all 
at  the  same  time;  that  by  this  means  the 
husband,  and  not  she,  really  obtained  the 
loan,  though  on  the  face  of  the  papers  it  la 
made  to  appear  that  she  was  the  borrower; 
that  In  order  to  perfect  this  plan,  and  In  or- 
d^  that  the  transaction  should  apparently 
be  within  the  law  (when  as  a  matter  of  fact 
and  truth  it  was  clearly  a  violation  of  the 
law),  the  $1,000  loaned  and  to  be  secured 
the  mortgage— every  dollar  in  gold — ^was 
brought  to  her  at  her  house,  and  delivered 
manu  captu,  and  she  was  requested  to  count 
It,  which  she  declined  to  do,  saying  that  she 
did  not  want  it;  and  according  to  her  testi- 
mony she  wept  because  she  had  thus  to  re- 
ceive it,  and  to  sign  the' papers  necessary  to 
get  that  which  she  did  not  want — that  which, 
as  a  matter  of  fact,  it  was  never  intended 
she  should  enjoy,  and  which,  in  reality,  she 
was  not  allowed  to  retain.  Her  obtaining 
this  money,  as  is  clearly  shown,  would  have 
rendered  the  loan  absolutely  useless  to  her 
or  to  anyone  else;  her  having  or  owning  the 
money  would  no  more  have  served  the  only 
purpose  of  the  loan  than  If  It  had  never 
been  made. 

The  undisputed  evidence  shows  that  this 
formality  of  her  signing  the  application,  note, 
mortgage,  and  receipt,  and  acknowledging 
the  same,  and  receiving  the  counted  money, 
was  no  sooner  consummated  than  the  money 
was,  without  her  request  or  consent,  taken 
from  h&r  and  delivered  to  the  attorney  who 
borrowed  It  from  the  mortgagee  (ostensibly 
for  her,  but  really  for  her  husband,  and  by 
him  paid  over,  together  with  fl,400  or  fl,SOO 
of  the  husband's  money,  in  settlement  of  a 
debt  of  the  husband,  amounting  to  about  f2,- 
600,  which  was  necessary  to  be  paid  on  that 
particular  day  or  the  next,  In  order  to  re- 
deem some  property  of  the  husband  which 
had  been  In  litigation  conducted  for  the  hus- 
band by  this  same  attorney,  and  which,  by 
decree  of  the  court  or  operation  of  law, 
vrould  be  lost  unless  redeemed  on  one  or  the 
other  of  said  days.  The  evidence  leaves  no 
room  to  doubt  that  this  was  the  purpose, 
and  the  only  pvpoae^  tor  vrtdch  tiw  loan  was 
negotiated. 

While  the  attorney  who  negotiated  the 
loan  saya  the  husband  told  him  his  wife 
wanted  it;  and  while  UUa  may  be  true,  yet 
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It  was  oiilj  a  part  of  Qie  neceaaary  plan  to 
comply  with  tbe  statute  He  conld  not,  un- 
der all  the  facts,  have  been  nnconscionB  of 
tbe  fact  that  It  was  theTbnsband  Tbo  desir- 
ed the  loan,  and  that  be  bad  to  bare  It  by 
the  given  date;  If  tibe  OHitraiy  had  been 
tme,  why  the  haste  of  negotlatliUE  the  loan 
by  telephmie,  and  of  ba^hig  the  cheek  cash- 
ed In  gold  before  tiie  closing  of  the  bank? 
The  wife  was  not  sbovn  to  have  needed  the 
money,  nor  Indeed  to  have  wanted  it,  nnlesa 
for  the  creditors  of  the  bnaband;  and.  If  for 
this  object,  ttte  attorney  was  certainly  idiarge- 
able  with  knowledge  that  It  was  In  truth  the 
fau^nd  who  wanted  It  She  being  so  nigh 
at  band,  assuredly  tbla  was  enough  to  cause 
tbe  attorney  to  Inquire  of  her  m  to  the  facta 
btfore  negotiating  the  loan  in  such  haste. 

We  do  not  mean  to  charge  bad  faith  on 
the  part  of  the  attom^s  or  on  that  of  tbe 
husband.  Tbe  husband  was  in  dire  distress; 
the  attorneys  wwe  erldently  trying  as  best 
they  conld  to  save  his  property,  and  thus, 
incidentally,  to  saTe  the  wife,  but;  In  order 
to  do  this,  it  a{^earB  tiiat  it  was  necessary 
to  avoid  the  statute,  and  this  was  dearly  at- 
tempted to  be  done.  There  was  nothing 
criminal  In  this,  but  nevertheless  the  act  was 
void,  because  the  statute  makes  It  so. 

Next,  la  tbe  wife  estopped,  by  signing  the 
application,  tbe  note,  mortgage,  and  receipt, 
from  now  dlsimtlng'  same}  We  think  not 
The  parties  who  Induced  hee  to  sign  it  either 
knew  that  tbe  loan  was  not  for  her,  but  for 
ter  husband,  or  were  chargeable  with  knowl- 
edge thffleof.  OerUlnly  they  had  such  notice 
of  these  fiicts  as  was  sufficient  to  charge 
them  with  knowledge.  The  husband  says 
It  was  his  debt  and  that  tbe  attorneys  knew 
it,  the  wife  says  It  was  his  debt  and  that 
the  attorneys  knew  it;  and  the  attorneys 
say  tbey  did  not  know  it,  bat  they  do  admit 
bsTlng  bad  cognizance  of  facta  such  as  were 
sufflcleot  to  charge  tbem  with  knowledge. 
The  wife  made  no  represeutations  whatever, 
directly  to  tbe  mortgagee,  to  procure  the 
loan;  all  that  were  made  were  made  by  the 
attorney.  The  attorney  did  not  profess  to 
be  employed  directly  by  her  to  negotiate  the 
loan,  but  only  indirectly  by  her  husband, 
who  professed  to  be  her  agent,  and  who  now 
lays  he  was  not  her  agent  As  said  above, 
we  think  that  all  the  evidence  shows  be  was 
not  her  agent  In  negotiating  tbe  loan,  but 
was  acting  for  blmEelf.  It  is  annecessary  to 
try  to  reconcile  the  testimony  of  the  attorney 
with  that  of  tbe  husband,  or  to  decide  which 
was  correct;  the  result  most  be  the  same  In 
any  event 

The  attorney  who  negotiated  the  loan  evi- 
dently represented  both  parties  to  the  trans- 
action, AH  the  evidence  shows  that  the 
husband  requested  him  to  make  the  loan — 
tbe  busbaod  saying  it  was  for  himself;  tbe 
attorney,  that  the  husband  as  tbe  agent  of 
the  wife  employed  blm;  and  tbe  mortgagee 
saying  that^  on  account  ot  tbe  confidence  he 


bad  In  Uie  attorn^,  ha  ms  wIlUDg  to  risk 
tbe  loan  to  btan — bad  employed  no  one  to 
represent  blm  in  the  transaction,  and  <unttted 
to  look  after  it  himself. 

If  the  mortgagee  was  not  rqiweBented 
the  attorney  who  negotiated  the  loan,  then 
he  was  npt  represented  at  all.  He  of  course 
consented  to  it,  and  sent  the  ebetft;  bat  tbe 
terms  of  the  security,  the  axecntion  of*  the 
mortgage,  and  the  recording  thereof,  and  the 
collection  of  de  interest;  at  le^  were  mat- 
ters intrusted  to  tbe  same  attorn^  who  rep- 
resented the  mortgagor  and  tbe  loanee.  So 
whatever  knowledge  oe  notice  the  attorney 
had  as  to  this  matter,  both  parties  were 
chargeable  with. 

It  appears  that  the  attorney  bad  not  only 
represented  both  parties  on  former  occa- 
sions, but  was  exceedingly  friendly  and  In- 
timate with  both,  being,  besides  their  attor- 
ney, the  n^hew  of  the  mortgagors ;  that  the 
mortgagee  was  an  intimate  friend  of  his,  be- 
tween whom  and  himself  there  subsisted  an 
unusual  degree  of  mutual  confidence  and 
trust ;  tiiat  by  an  agreement  with  this  mort- 
gagee tbe  attorney  had,  on  former  occasions, 
used  tbe  name  of  the  mor^gee  in  making 
loans  in  Huntevill^  when  the  money  lent 
was  in  fact  that  of  the  attorney  lilms^f. 
And  evidently,  In  this  transaction  in  hand, 
be  represented  both  parties — not  for  any  Im- 
proper purpose  but  Itecause  of  his  friend- 
ship and  rtiatlons  to  all  the  parties  concern- 
ed; not  npon  consideration  of  any  profit  to 
himself  for  such  double  service,  for  he  re- 
ceived none,  but  purely  to  save  to  both  par- 
ties costs  and  time.  Both  the  mortgagor  and 
her  husband  knew  full  well  as  to  the  attor- 
ney's relations  In  the  matter;  ndther  of 
them  could  have  been  deceived  therein  be- 
cause both  were  cognizant  of  the  double  ca- 
pacity In  which  his  services  were  rendered. 

The  statute  In  question  shows'  by  its  very 
working  that  tbe  legislators  expected  that 
attempte  would  be  made  to  evade  it  and 
consequeait  care  to  prevent  ite  successful 
avoldancei,  It  (tbe  part  In  question)  reads 
thus:  "But  tbe  wife  shall  not  directiy  or  in- 
directlv  become  the  surety  for  tbe  husband.^ 
This  la  exactly  what  was  attempted  to  be 
done  in  tbe  case  at  bar.  The  money  obteln- 
ed  was  not  hers  at  all,  and  was  not  intended 
for  her;  its  tMnporary  delivery  to  her  was 
purely  formal,  and  made  under  the  Idea  that 
it  was  a  compliance  with  the  stetute.  That 
thereby  It  was  constituted  her  loan.  But  tbe 
money  obtained  was  used  by  tbe  husband, 
on  tbe  very  day  It  was  procured,  for  tbe  only 
purpose  for  which  It  was  borrowed.  He  no 
doubt  Intended  to  pay  tbe  debt  himself,  and. 
bad  he  been  able  to  pay  It,  his  wife  would 
probably  never  have  heard  of  It  He  did 
pay  the  interest  without  her  knowledge  or 
consent,  and  later  procured  an  extension  of 
tbe  loan ;  and  It  was  only  upon  his  foUore 
and  bankruptcy  that  resort  was  had  to  the 
surety,  the  wife. 
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It  Is  tnw  that  the  irife,  under  oar  statatea, 
can  moitgase  or  sell  her  property,  and  may 
tue  the  proceeds  olitalned  thereby  In  pay- 
meat  of  the  tausband'a  debts,  without  tIo- 
latlng  the  statute.  Sample  v.  Guyer,  148  Ala. 
615^  42  South.  106;  Hamll's  Case,  127  Ala. 
90.  28  South.  658;  Holllngsworth  t.  HUl,  116 
Ala.  184,  22  Booth.  460;  Amerlcaa  Mortgage 
Co.  r.  King,  lOB  Ala.  358, 16  South.  880;  Olnn 
T.  N.  B.  Mortgage  Co..  92  Ala.  IBS,  8  South. 
388;  American  Mortgage  Co.  t.  Thomtcm, 
108  Ala.  258^  10  South.  529,  64  Am.  St  Bep. 
148.  But  tiie  wife  cannot,  under  the  guise 
ot  doing  this,  mortgage  her  lands  to  secure 
a  det^  of  the  husband.  He  and  she,  by  mak- 
ing the  vvfen  redte  that  it  la  hw  debt, 
cannot  make  It  so.  If  In  fact  It  Is  not.  nideas 
by  way  of  estoppel.  Of  course  they  will  not 
be  allowed  to  perpetrate  a  tnnA  upon  an 
iimocCTt  purchaser  or  mortgi^ee  without  no- 
tice of  the  ftict  that  it  was  the  husband's 
debt;  neither  will  they  be  permitted  to  vio- 
late the  statute  by  making  what  Is  in  form 
an  absolute  sale  and  d^  of  her  property, 
but  whldi  Is  In  fact  only  a  mortgage  of  her 
property  to  secure  his  debt,  but  of  course  If 
the  purchaser  was  not  a  party  to  the  trans- 
action, and  was  not  chargeaWe  with  notice 
of  the  real  truth,  he  would  be  protected,  be- 
cause they  would  be  estopped  from  showing 
the  truth.  Henderson  t.  Brunson.  141  Ala. 
674,  37  South.  549. 

The  doctrine  of  estoppel  as  to  married 
women  Is  not  very  certain  or  well  defined. 
The  uncertainty  to  some  degree  results  from 
the  fact  that  the  statutes  In  the  Tarlous 
states,  for  the  last  100  years,  have  been  con- 
stantly changing  her  common-law  rights, 
powers,  and  duties,  which  modlflcatlons  nec- 
essarily more  or  Iras  affect  the  rule  and  doc- 
trine of  e8topi>el  as  applied  to  her.  At  one 
time,  under  the  common  law,  she  could  not 
contract  at  all,  and  for  that  reason  could 
not  be  bound  by  estoppel.  By  statutes  her 
disabilities  have  more  or  less  been  removed ; 
and  where  so  removed  as  to  allow  her  to 
contract,  she  can  be  bound  by  estoppel  as  to 
matters  embraced  In  her  contracts.  Vincent 
v.  Walker,  03  Ala.  165.  9  South.  382.  As  a 
general  rule,  a  married  woman  Is  not  estop- 
ped from  asserting  title  to  her  land,  except 
by  ftraud.  She  must  and  .can  convey  It  only 
In  the  mode  and  for  the  purpose  authorized 
hy  law.  But  a  married  woman  who  executes 
a  deed  or  other  conveyance  of  her  land,  upon 
a  sufficient  consideration  and  In  the  manner 
prescribed  by  statute,  is  thereby  estopped  to 
deny  Its  validity,  or  to  set  up  an  after-ac- 
quired title  thereto.  Harden  v.  Darwin,  77 
Ala.  472;  Parker  v.  Marks,  82  Ala.  54%  3 
South.  6 ;  Zimmerman  v.  Robinson,  114  N.  C 
30,  10  S.  E.  102.  But  if  the  deed  be  executed 
not  as  prescribed  by  statute,  or  founded  on  a 
consideration  not  authorized  by  law,  she  Is 
not  estopped  thereby. 

Where  the  husband  Is  authorized  to  act 
«s  the  agent  of  the  wife,  and,  with  her  cod- 


sant,  wrongfully  appropriates  her  property 
to  his  use,  the  wife  is  estopped  fnnn  reclaim- 
ing the  property,  in  tbe  absence  of  ftand  on 
the  part  of  the  husband  and  on  the  part  of 
the  assignee  of  the  pnqterty  wrongfully  om- 
TOTted  by  the  husband  to  hts  use.  Bank  t. 
Nelson.  106  Ala.  685,  18  South.  154. 

It  is  said  that  no  person  can  be  estopped 
by  an  act  that  Is  In  itself  illegal  and  vMd ; 
that  conveyances  cannot  be  affected  by  the 
doclxlne  of  eston>el,  whldi  the  law  express- 
ly prohibits,  oUiwwise  the  law  would  pro* 
Tide  for  its  own  evasion ;  but  an  ainnrent 
exception  to  tills  rule  is  that  no  one  will  be 
allowed  to  take  advantage  of  his  own  wnu^ 
—to  acquire  an  advantage  over  an  innocoit 
person  wlio  relied  upon  and  acted  upon  the 
wrong,  not  knowing  the  truth,  and  not  b^ng 
chargeable  with  knowledge  thweof.  Yincoit 
V.  Walker,  93  Ala.  165,  0  South.  882;  BusseU 
v.  Feavy.  131  Ala.  667.  32  ^th.  402; 
Shook'a  Case,  14a  Ala.  677,  87  South.  409. 

The  statute  in  question  has  been  often 
construed  by  this  court,  and  has  been  held 
to  he  founded,  upon  public  policy,  to  protect' 
the  estate  of  the  wife  agaUist  the  influence 
of  the  husband  or  of  other  persons,  or  even 
against  her  own  ineUnati<m  to  subject  it  to 
her  husband's  debts.  The  wife  being  ex- 
pressiy  prohibited  by  statute  from  so  con- 
tracting  to'  secure  her  husband's  debts,  she 
is  not,  and  ought  not  to  be.  estomied  to  deny 
ber  power  to  do  what  the  law  forbade.  Eq- 
uity will  not,  by  setting  up  an  estopp^ 
against  ber,  accomplish  the  exact  thing  that 
the  statute  and  public  policy  prohibit  Bidi- 
ardson  v.  Stephens,  122  Ala.  301,  25  South. 
39;  BIston  v.  Comer,  108  Ala.  76,  10  South. 
324 ;  Russell  v.  Peavy,  131  Ala.  567,  32  South. 
492.  But  these  cases  do  not  hold,  nor  rec- 
ognize the  law  to  be,  that  the  wife  may  not 
estop  herself  by  actual  fraud,  or  conceahuent 
or  suppression  of  the  truth. 

Was  there  such  fraud  on  the  part  of  the 
wife  in  this  case  as  to  estop  ber?  We  think 
not.  She  was  guilty  of  no  fraud,  Intended 
none,  and  committed  none.  The  record  shows 
that  the  mortgagee  had  parted  with  the 
money  before  she  ever  made  any  application 
or  had  any  knowledge  of  the  loan.  True,  she 
signed  an  application  for  the  loan,  and  sign- 
ed a  receipt  for  the  money,  concurrently  with  . 
the  signing  of  the  note  and  mortage,  but 
this  was  clearly  done  under  the  Influence 
of  her  husband,  against  her  wishes  and  pro- 
test, and  to  enable  him  to  secure  the  loan 
for  himself.  The  husband  may  have  de- 
ceived the  attorney  and  the  mort^gee,  but 
she  did  not  It  Is  not  at  all  certain  tiiat  the 
mortgagee  was  deceived  by  any  one.  The 
attorneys,  if  they  did  not  have  actual  knowl- 
edge of  all  the  facts,  were  unquestionably 
chargeable  therewith ;  and  certainly  the  wife 
did  not  deceive  or  mislead  them  because  she 
did  only  what  her  husband  requested  and  in- 
sisted that  she  do,  and  even  this  over  her 
protest    She  did  not  profit  a  cent  by  the 
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tranB&ctlon,  and  it  was  nerer  contemplated 
that  she  staonld  do  so.  If  she  bad  accepted 
and  retained  the  money  when  taidered  to 
her,  It  would  have  defeated  the  whole  object 
and  purpose  of  the  loan ;  and  it  would  not 
have  been  negotiated  had  the  husband  or 
the  attorneys  known  that  it  would  not  be 
used  to  pay  off  the  balance  of  the  husband's 
debt,  necessary  to  redeem  his  land,  to  which 
purpose  it  was  almost  simnltaneouBly  ap- 
plied. 

It  does  not  seem  that  the  mortgagee  shoiild 
lose  his  debt,  but  It  Is  equally  hard  that  the 
wife  should  lose  ber  home  and  her  all. 
Courts  must  constrae  the  law  as  it  Is  writ- 
ten, and  nf»t  as  it  ou^t  to  be.  We  sit  here 
"dicor^  et  noa  dare  legem." 

The  statute  clearly  and  snrcily  eziwessly 
fopbade  this  transaction  of  the  wife's— the 
ez»catlng  of  this  mortgage  to  secure  the  debt 
of  the  husband.  As  long  as  the  statute  ex- 
ists it  should  be  upheld. 

In  my  oirinlon  the  decree  of  the  chancellor 
should  be  reversed,  and  a  decree  here  ren- 
dered, granting  ttie  rell^  jnayed  in  the 
crosft4)ilL 

In  accordance  with  the  condusion  of  the 
majority  of  the  court  the  decree  of  the  <Aan- 
cellor  is  affirmed. 

Affirmed. 

DOWDBLL,  a  X,  and  SIMPSON,  Mc- 
CLBHIjAN,  and  SATRO»  JJ.,  concur.  MAY- 
FIEU}  and  DVAN8,  JJ.,  dissent 


BRAMLBTT  t.  KYLE  et  al. 

(Supreme  Court  of  Alabama.    June  16,  1910. 
Rehearing  Denied  Jone  30,  1010.) 

1.  HouEsnAD  <|  106»)  —  PaoPSBTT  or  In- 

OIVIDUAL  PABTNEX— KOBTOAOKS— EXOfflRA.- 

TiON— Peinoipai,  and  Subett. 

Where  a  Srm  mortgaged  firm  property,  and 
also  the  homestead  of  one  of  the  individual 
uartnera,  to  secure  a  firm  debt,  both  parties 
being  jointly  and  severally  liable  for  the  debt, 
the  partner  owning  the  homestead  as  to  that 
property  did  not  occupy  the  poeiti<«i  of  a  sure- 
lor  the  firm,  and  hence  he  could  not  compel 
creditor  to  proceed  against  the  firm  prop- 
erty in  exonezatiou  of  the  homestead;  he  being 
entitled  at  his  election  to  foreclose  against  the 
homestead  without  reference  to  the  firm  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  S  167 ;  Dec.  Dig.  %  108.*] 

2.  Homestead  ({  171*)— EanmpnoN— Waivbb. 

A  partner,  by  mortgaging  his  homestead  to 
secure  a  firm  deb^  waived  bis  homestead  ezemp- 
tlona. 

[Ed.  Note.— For  oUier  cases,  see  Homestead, 
Cent  Dig.  |  338;  Dec.  Dig.  %  171.*] 

Appeal  from  City  Court  of  Oadsden;  John 
H.  Disque.  Judge. 

Action  by  I*  W.  Bramlett  against  T.  S. 
Kyle  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 


<3eorge  D.  Motley,  for  appdlant  O.  R. 
Hood  and  A.  R.  Brindley,  for  appellees. 

McCLELLAN,  J.  In  1906  L.  W.  Bramlett 
(complainant)  and  J.  M.  Sullivan  borrowed, 
on  mortgage  of  real  estate  Jointly  owned  by 
them,  of  the  Merchants*  &  Farmers*  Banic, 
$7,000.  Ta  order  to  take  np  tbe  bank  mort- 
gage and  to  satisfy  demands  against  the  firm 
of  Bramlett  A  SulUvan,  they,  in  1908,  bor- 
rowed of  Amos  E.  Goodhae  $7,300.  The  se- 
curity for  the  note  executed  by  tbem  to  Good- 
hue was  a  mortgage  on  the  Jointly  owned 
real  property  of  Bramlett  and  Sullivan,  and 
also  on  separate  property  belonging  to  Bram- 
lett, alleged  to  be  his  homestead.  All  of  the 
money  derived  from  the  Goodhue  loan  was, 
it  la- averred,  applied  to  the  Joint  obligations 
of  Bramlett  and  Sullivan,  and  none  of  it  to 
the  individual  benefit.  It  Is  allied,  of  Bram- 
lett. This  latter  mortgage  was  assigned  to 
T.  S.  Kyle.  He  entered  upon  Its  foreclosure, 
under  its  power,  by  the  advertisement  for 
sale  of  only  that  part  of  the  property,  cover- 
ed by  the  mortgage,  described  as  being,  and 
which  was  and  is,  the  individual,  separate 
property  of  Bramlett.  l^iis  provision  was  In- 
corporated in  the  mortgage :  "The  note  here- 
in meutloued  and  this  mortgage  are  given  to 
secure  a  loan  of  money  made  by  the  said 
Amos  E.  Goodhue  to  the  said  J.  M.  Sullivan 
and  li.  W.  Bramlett  The  livery  stable  lot 
described  above  Is  owned  Jointly  by  the  said 
J.  M.  Sullivan  and  L.  W.  Bramlett  and  the 
other  property  Is  owned  individually  by  the 
said  li.  W.  Bramlett,  but  It  Is  intraded  that 
all  the  property  herein  conveyed  shall  secure* 
the  whole  Indebtedness." 

The  indicated  effort  at  foreclosure  was  re- 
strained on  the  theory,  to  be  read  from  the 
Mil,  that  the  equitable  doctrine  of  surety- 
ship and  tbe  rights  of  a  surety  alleged  to  be 
invested  in  Bramlett  required  Oie  mortgagee 
(assignee)  to  first  exhaust  the  Joint  property 
before  resortli^  to  the  sale  of  the  individual, 
separate  property  of  Bramlett,  described  in 
the  mortgage. 

While  the  ruling  below  might  be  Justified 
on  other  grounds,  we  prefer  to  determine  the 
appeal  upon  the  consideration  to  be  stated. 

The  essence  of  the  doctrine  attempted  to  be 
asserted  in  this  Instance  is,  of  course,  that 
the  relation  of  principal  and  surety,  as  to 
Bramlett'B  individual  property  described  In 
the  mortgage,  prevailed  In  respect  of  the 
Goodhue  debt  and  mortgage.  Was  Bramlett 
a  surety?  Was  he  or  not  a  principal  in  the 
obligation  to  satisfy  the  Goodhue  debt? 

In  Mobile  &  Ohio  Railroad  Co.  r.  NI<^olas, 
98  Ala.  9^  128,  12  South.  723,  736,  it  was 
said:  "The  relation  of  surety  does  not  exist 
when  the  party  contracting  is  tbe  direct  t>eu- 
eflclary  and  the  contract  is  entered  into  by 
him  for  his  own  benefit"  Ttie  doctrine  of 
the  quoted  case  was  recognised  In  the  cane 
of  Wlmberly  v.  Windham,  104  Ala.  400,  412. 
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16  Sontb.  28,  53  Am.  St  Bep.  70.  In  this  case 
B.  T.  Wlmberly  received  from  Nicholson  cot- 
ton on  whlcb  Scott  &  Co.  claimed  a  Uen,  and 
In  settlement  or  adjustment  of  tbat  claim 
H.  T.  Wlmberly  and  Nicholson  executed  to 
Scott  &  Co.  a  promissory  note.  Tills  note 
was  transferred  hy  the  payees  to  Windham. 
Wlmberly,  on  the  trial  of  the  suit  on  the  note, 
asserted  that  he  was  a  mere  snre^  on  the 
note.  Because  he  was  "directly  Interested  In 
and  benefited  by  the  settlement  made  with 
Scott  &  Co." — this  being  the  consideration  ot 
the  contract  sned— Wlmberly  was  held  to  be 
a  principal,  not  a  mere  surety. 

The  debt  to  Goodhue  was  tbe  joint  and  sev- 
eral obligation  of  Bramlett  and  Sullivan. 
Each  was  liable  for  all  of  It  Each  derived 
from  the  loan  to  them  a  direct  benefit  That 
the  Bum  BO  received  from  Goodhue  was  used 
to  satisfy  the  bank  mortgage  debt — a  debt 
to  pay  which  Bramlett  and  Sullivan  were 
principal  obligors — did  not  alter  the  status 
BO  far  as  the  purpose  of  this  bill  Is  concerned. 
Bramlett,  by  means  of  the  Goodhue  loan,  dis- 
charged an  obligation,  a  liability,  personal  to 
bim,  and  hence  was  Individually  benefited  by 
the  operation.  To  secure  the  loan  he  contrib- 
uted an  individual  asset;  but  this  act  or  serv- 
ice, though  redounding  to  tbe  benefit  of  Sul- 
livan, his  co-obligor,  could  not  operate  to 
make  him  a  surety  when  he,  himself,  was  a 
principal  obligor  to  the  bolder  of  tbe  mort- 
gage debt  He  could  not,  as  to  tbe  mortgage 
creditor,  be  both  a  principal  and  a  surety,  at 
one  time,  in  respect^  of  one  obligation. 

Counsel  for  appellant  cites  in  brief,  as  sup- 
porting his  contention  of  equitable  substance 
In  the  original  and  amended  bills,  the  follow- 
ing of  our  decisions:  Thomas  v.  St  Paul 
Church,  86  Ala.  13^  5  South.  608;  ,Cl^rk  v. 
Dane,  128  Ala.  122,  28  South.  960;  Bragg  v. 
Patterson,  85  Ala.  233,  235,  4  South.  716; 
Newbold  v.  Smart,  67  Ala.  326;  Greabam  v. 
Ware,  79  Ala.  192;  and  Pac.  Guano  Co.  v. 
Anglln,  82  Ala.  492,  1  South.  852. 

The  doctrines  of  these  several  decisions,  in 
the  x>artlcalars  here  appealed  to  for  appel- 
lant are  sound.  They  cannot,  because  inap- 
plicable, influence  the  conclusion  on  this  ap- 
peal. Clark  V.  Dane,  Bra^  v.  Patterson,  and 
Newbold  V.  Smart,  were  instancea  where  the 
doctrine  of  contribution,  between  persons  oc- 
cupying, toward  each  other,  the  rdatlon  of 
surety,  was  Involved  and  necessarily  affected 
the  rl^ts  of  the  original  debtor  parties  be- 
tween themselvee.  That,  as  between  the  ob- 
ligors, tbe  relation  of  surety  may  prevail,  not- 
wlthstandliig  all  are  jtrlncipals  to  a  common 
creditor,  la  wdl  settled  In  the  cited  cases, 
among  others  Thomas  v.  St  Paul  Ghurcb 
re<ikoned  wltii  tbe  kindred  doctrine  of  ezon- 
eratloD— exon«ntton  of  tbe  surety's  or  guar- 
antor's UaMll^  by  tbe  Invocation  of  equity 
to  compel  the  principal  debtor  to  satisfy  the 
demand  or  liability  for  which  the  surety 
stood  responsible.' 

The  doctrine  of  contrtbntlon  between  Joint 
•bligors  rests,  as  of  course,  upon  the  ante- 


cedent fact  that  the  actor  co-obligor  baa  die* 
charged  all,  or  more  than  his  share,  of  the 
common  obligation.  It  is  a  proceeding  by  a 
co-obligor  against  his  f^ow,  and  Is  not  a 
process  directed  against  the  common  creditor. 
The  kindred  doctrine  of  exoneration  is  the 
weapon  of  the  surety,  wfaethw  that  relation 
be  affirmed  by  the  contract  Itself,  or  be  the 
product  of  equity's  motive  to  attain  natural 
Justice  on  the  theory  that  tbe  real  beneficiary 
of  the  obligation,  assumed  by  the  parties  (ob- 
ligors), should  discharge  tbe  burdm;  and  this 
inoceedlng  Is  directed  to  control  and  compel 
the  exonerating  action  of  him  who  is  the  real 
beneficiary  of  tbe  obligation  assumed,  with 
blm,  by  him  whom  equity  r^rds,  as  between 
them,  as  the  surety.  Neither  of  these  pro- 
cesses for  the  attainment  of  equity  Intends, 
primarily,  the  control  of  the  creditor's  rights 
or  powers.  They  each  operate,  more  Imme- 
diately, upon  and  between  those  who  are  ob- 
ligated to  the  creditor.  Tbe  cases  of  Ore- 
sham  V.  Ware  and  Pacific  Guano  Co.  v.  An- 
glln each  rest  In  ruling  and  principle  upon 
suretyship.  Neither  Mrs.  Ware  nor  Mrs.  An- 
glln, in  those  cases,  derived  a  direct  benefit 
as  did  Bramlett  In  this  instance,  from  tbe 
dealings  described  therein. 

The  Bum  of  the  matter  Is  that  two  parties 
negotiated  and  secured  a  loan,  on  mortgage  of 
property  owned  by  both.  Jointly,  and  of  prop- 
erty owned  by  one  of  them  only,  and  the  pro- 
ceeds were  applied  to  tbeir  Joint  debts  to  oth- 
ers, and,  on  default  the  one  contributing  the 
Individual  asset  to  secure  the  loan  invokes 
the  compulsory  power  of  equity  to  so  control 
the  mortgagee's  exercise  of  the  power  of  sale 
to  satisfy  his  debt  as  that  tbe  individual  as- 
set may  be,  at  least  pro  tanto,  viz.,  to  the 
extent  the  Jointly  owned  property  may  extin- 
guish the  mortgage  debt  exonerated  from  tbe 
charge  of  the  mortage  debt,  when  It  affirm- 
atively appears  tbat  tbe  mortgagors  have  be- 
come bankrupt  and  that  the  Individual  as- 
sets, contributed  to  the  security  described  In 
the  mor^ge.  Is  the  homestead  of  tbe  com- 
plainant, and  that  It  has  been  claimed,  in 
the  bankrupt  court  as  exempt.  Bramlett  not 
being  a  surety,  whatever  might  be  his  equi- 
ties, against  SuUlvan,  for  contribution  when 
the  mortgage  debt  la  paid,  he  cannot  main- 
tain a  bill  under  the  equitable  doctrine  of 
exoneration. 

The  amended  bill  foreshadows  In  averment 
the  effect  of  an  enforced  conclusion.  In  the 
premises,  ctmslstent  with  tbe  contention  for 
appOllant— an  effect  that  would  be  wrought 
with  no  other  creditor,  save  tbe  mor^gee, 
l)efore  the  court  It  thta :  Tbe  individual 
asset  already  claimed  as  exempt  In  the  bank-  - 
mpt  court,  would  be  relieved  of  tlie  charge 
of  the  mortgat^  debt  In  a  sum  commensurate 
with  the  net  proceeds  of  the  sale  of  the  Joint- 
ly owned  jnvperty,  and  the  estate  of  the 
bankrupt  firm,  or  of  complainant  a  member 
thereof,  available  to  general  creditors,  would 
be  tolled  to  the  extent  the  Jointly  owned  prop* 
erty  should  be  taken  to  satisfy  the  Goodhue 
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mortgage,  and  tbis,  In  relief  of  property,  cot- 
ered  by  tbe  mortgage,  to  whldb  amodalnaiit 
but  asserted  bis  bomestead  exemptions.  It 
would  seem,  tben.  that  had  the  mortgagee 
been  Impaeaded  hy  other  creditors,  or  by  prop- 
er repreaentattTes  of  soch  creditors,  consist- 
ently with  the  roles  of  equity*  to  compel  blm 
to  exbauBt  the  property  (tbe  homestead  In 
tbis  Instance)  unavailable  to  tbem,  b^re  re- 
sorting to  that  avallaUe  to  satls^  both  the 
mortgagee's  demand  and  that  of  tbe  other 
creditors,  the  bUl  would  have  possessed  equi- 
ty. 4  Pom.  Eq.  i  1414;  Goker  t.  Shropshire, 
SO  Ala.  W2.  That  tbe  mortgagee  undertook 
to  do  so,  TOlnntarily,  accords  with  the  doc- 
trtne  and  operates  no  Injustice  to  complain- 
ant—one not  a  creditor  and  not,  as  we  view 
it,  a  surety  as  to  the  mortgagee. 

tbe  fact  that  the  property  sougbt  to  be  re- 
llered,  at  least  pro  tanto,  of  subjection  to 
tbe  satisfaction  of  the  mortgage  debt,  ^  or 
may  b^  exonpt  property,  does  not  create  in 
the  mortgsgOT  an  equity  to  control  the  ocAet 
at  sale  of  the  mortgaged  property  to  satisfy 
the  mortgage  debt  He  waived  his  exonption 
by  the  indnslmi  of  the  homestead  In  tbe 
mortgage.  2  Jcmes  on  Mort  S  1882. 

It  according  results  that  no  ttpptenUm  or 
injustice  baa  <a  wOl  attend  tbe  foredosure 
altered  npon  1^  the  respondent  Kyle.  No 
equity  appears  to  resi^  In  the  complainant 
upon  wbl^  the  conrt  could  or  should  inter- 
fere with  the  mortgagee's  exwdse,  in  bis  dis- 
cretion, of  tbe  power  of  sale  <tf  a  part  of 
the  mortgaged  property  to  tbe  end  that  bis 
debt  may  be  satisfied. 

Tlie  bill,  original  and  as  amoided,  la  with- 
out equity.  Tbe  decree  below,  eftectlng  that 
conclusloD,  must  be  affirmed. 

Afllrmed. 

SIBfPSON,  HAYFI1GLD,  and  ITVANS,  33., 
concur. 


ARKINGTON  v.  STATa 
(Supreme  Conrt  of  Alabama.    June  1,  1910.) 

1.  LANDLOBD  and  TKSANT  (8  323*>— COHTBACT 

or  HiBiNQ— GaoppiNO  Gontu.ct. 

Code  1907,  |  4748,  dedaree  that  when  (me 
party  furnishes  land  and  team,  aod  another 
fumiBhes  the  labor  with  stipulations  to  divide 
the  crops,  a  contract  of  hire  shall  be  held  to 
exist,  and  the  laborer  shall  have  a  lien  on  the 
cmf  for  the  value  of  the  portion  to  vhicE  be 
is  entitled,  etc.  HeU,  that  such  a  contract 
created  the  relation  of  master  and  semnt,  and 
not  of  landlord  and  tenant  or  tenants  In  com- 
mon of  the  crop. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  13S&-136S;  Dec  Dig.  | 
323.*] 

2.  Tbespabs  a  SI*)— <^TON8ia— Wabhino — 

AUTHOBirr  TO  OlVB. 

Where  an  employ^  of  a  landowner  was 
only  a  rider  on  the  pwntatlon  to  see  that  tbe 
negroes  woriced,  and  there  was  no  proof  that 
he  was  tbe  landowner's  general  agent,  he  had 
no  sufficient  contract  of  management  of  the 


land  to  warning  to  an  alleged  trespasser, 
so  as  to  establish  the  oilense  of  trespass  after 
warning. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Dec.  Dig.  i  81.«] 

3.  TBE8FA88  <{  88*)— TBBSPAB8  AJTEB  WAB3i- 
IHO— Btjdbmce. 

In  a  prosecution  for  trespass  after  warn- 
ing, evidence  that  defendant  asserted  a  claim 
to  the  land  in  a  conversation  with  the  one  in 
IKWseasioD.  and  said  that  be  was  going  to  get 
tbe  land  back,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Dec.  Dig.  i  Sa*] 

4.  Cbiminal  Law  ({  696*)— Recxptzoh  of  Ev- 
idence—Motion TO  Stbikx. 

A  motion  to  strike  evidence  in  gross,  a  lurt 
of  which  was  admissible,  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  }  1643;  Dec.  Dig.  S  686.*] 

6.  Tbbspabs  (S  88*)— Akbpam  Arbb  Wabb- 

ufo — Evidence. 

That  defendant's  gear  and  plow  wexe  seen 
Ml  the  land  after  he  had  been  warned  to  qnit 
was  admissible  to  show  that  he  was  <n  tbe 
land  after  warning. 

[E>d.  Note.— For  other  cases,  see  Tremass, 
Dec  Dig.  S  88.*] 

6.  Cbihinal  Law  ({  1170*)— HARUixas  Eb- 
BOB— Evidence— Rblev  a  NCT. 

Where,  in  a  prosecution  for  trespass  after 
warning,  defendant  did  not  attempt  to  Justify, 
but  denied  going  on  tbe  land  after  wamins.  he 
was  not  prejudiced  by  the  exclusion  ot  eviiwDce 
as  to  tbe  custom  of  tbe  owfter  to  let  the  tenants 
woiic  their  land  during  succeeding  years. 

[Ed.  Note.— For  other  cam*,  see  Criminal 
Law,^Ceot  Dig.  H  8146-8153;   Dee.  Dig.  | 

7.  CBnaiTAi.  Law  (H  41^,  420^— Evidbitck- 
Heabsat. 

In  a  prosecution  for  trespass  after  warn- 
ing, evidence  as  to  what  tbe  owner's  overseer 
told  witness  about  warning  defendant  was  in- 
admlsidble  aa  hearsay. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  H  978-883 ;  Dec  Dig.  »  41». 
420.*] 

Appeal  from  Mmtgomery  City  Court; 
Armstead  Brown*  Judge. 

Fib  Arrington  was  convicted  of  treqtass 
tLttet  warning  aud  be  ai^teals.  Reversed  and 
remanded. 

The  evidence  for  the  state  tended  to  show 
that  one  C.  B.  Johns  was  a  rider  or  ovtf- 
seer,  whose  duty  It  was  to  superintend  the 
work  of  the  laborers  and  renters  on  the 
Idantatlcm  of  W.  B.  Bell,  and  that  he  rmted 
the  prauises  In  question  from  the  agent  of 
Mr.  Arrington,  signing  the  rent  notes  In  his 
own  name,  and  saying  nothing  about  Mr.  Bdl 
at  the  time  of  tbe  renting.  Mr.  thai 
rented  the  same  inremlses  to  Sid  Palmer,  Sr^ 
and  put  him  In  possession  of  the  land  under 
a  contract  wherry  B^  fnmlibed  tbe  land 
and  the  team  and  Palmer  the  labor,  wttb  an 
agreonent  to  divide  tbe  crops  equally.  It 
seems  that  the  only  warning  shown  to  have 
been  glv«D  the  dtfendant  to  stay  oa  tbe  land 
was  that  given  by  O.  BL  J<Ans.  The  other 
facts  sufficiently  an>ear  in'  tbe  ^dnloii. 
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Arrington  &  Hoo^tiMi,  few  annllant 
Alexander  M.  Oarber*  Att7<  Om-*  for  tbe 
Bute. 

ANDERSON,  J.  The  proof  shows  that 
Bell  famished  the  land  and  team  and  Palmer 
coltlTated  the  land  on  shares.  This  created 
tbe  relation  of  employer  and  employe,  not 
of  landlord  and  tenant  or  as  tenants  In  com- 
mon. Section  4743  of  tbe  Code  of  1907 ;  Jor- 
dan T.  Lindsay,  182  Ala.  567,  81  South.  484 ; 
Maddox  T.  State,  122  Ala.  110,  26  South.  305. 
The  premises  were  properly  set  out  In  Belt. 

The  proof  did  not  show  that  Johns  was  a 
general  agent,  and  it  was  incumbent  upon  the 
state  to  show  that  he  had  authority  to  warn 
trespassers  to  keep  off  the  land.  Nor  do  we 
think  that  authority  to  do  this  could  be  In- 
ferred from  the  tect  that  Johns  was  "just  a 
rider  and  saw  that  the  negroes  worked." 
There  was  no  proof  that  he  bad  the  control 
and  management  of  the  land.  Tbe  defend- 
ant was  therefore  entitled  to  the  general 
charge  upon  this  theory.  Assuming,  how- 
erer,  that  authority  can  he  shown,  we  will 
discuss  so  mndi  of  the  mllngB  iqkhi  the  evi- 
dence as  may  operate  as  a  guide  upon  the 
next  trials 

The  fact  that  the  defendant  asserted  a 
claim  to  the  land  In  the  conversation  with 
Palmer,  and  said  he  was  going  to  get  the  land 
back,  was  a  drcomstance  for  the  jury  to  de- 
termine whether  or  not  he  went  u[>on  the 
land  after  warning.  It  Is  true,  these  were 
things  said  In  the  conTersatlon,  which  were 
not  relevant  or  material,  and  which  were 
calculated  to  prejudice  tbe  defendant  with 
tbe  Jury ;  but  the  motion  to  exclude  went  to 
the  whole  eonvwaation  and  did  not  separate 
the  bad  from  the  good,  and  the  trial  court 
will  not  be  pat  In  error  for  refnsta^  to  sus- 
tain said  motion  to  exclude.  It  is  true,  when 
a  part  of  a  oonrersatlon  is  proved,  the  party 
against  whom  it  la  used  would  be  entitled  to 
bring  out  Him  entire  oonvwntlfni ;  bat,  whm 
the  state  provea  the  acts  or  dedaratione  of 
a  detendant,  it  should  l>e  conflned  to  ttioee 
that  are  relevant  and  material  only. 

The  fast  that  defendant's  gear  and  plow 
-wore  seen  on  the  land  after  the  warning  was 
a  circumstance  tending  to  show  that  he  was 
on  the  land  after  warning..  If  they  were 
there  baton  tbe  warning,  this  fact  should 
have  been  tnooght  out  on  croB»«xamlnaUon. 

*ttM  cQBtom  of  Mr.  Arrington  as  to  letting 
tenants  -work  thdr  land  socceedlng  years, 
etc,  could  have  been  only  material  in  case 
Oie  defendant  atten^pted  to  show  a  lawful 
aense  for  going  on  the  land  after  warning; 
hnt  the  defendant  did  not  attempt  to  Justliy. 
bat  denied  going  on  the  land  after  the  warn- 
ing, and  the  exduidon  of  the  evidence  as  to 
cnstom  was  vl  no  detriment  to  him. 

The  trial  court  erred  In  letting  tbe  witness 
Palmer,  Jr.,  testify  what  and  when  Mr.  Johns 


told  him  atMrat  warning  the  defendant  It 
was  hearsay  and  not  admissible.  He  could 
state  when  be  eaw  the  defendant  on  the  land, 
and  Johns  could  testify  when  he  gave  him  the 
warning;  but  the  witness  not  having  heard 
Johns  give  the  warning  and  not  knowing  that 
It  was  given,  or  when  given,  except  from  what 
Johns  told  him.  It  was  error  to  let  him  fix  the 
time  he  saw  the  defendant  on  the  land  as  be- 
ing subsequent  to  the  time  Mr.  Johns  told 
him  he  bad  warned  the  defendant.  It  Is  true 
the  trial  court  limited  this  evidence ;  but  the 
limitation  did  not  eradicate  the  hearsay  evi- 
denca  The  witness  could  only  flx  the  time 
be  saw  the  defendant  on  the  land  as  being 
subsequent  to  the  warning  by  stating  that 
Johns  bad  told  blm  he  warned  him.  Tbia 
was  hearsay  evidence  pure  and  simple.  1 
Mayfleld's  Digest,  p.  31& 

For  tbe  errors  pointed  out,  the  judgment 
of  the  city  court  Is  reversed,  and  the  cause 
Is  remanded. 

Reversed  and  remanded. 

SIMPSON,  McOLELI/AN,  and  SATRB,  JJ.. 
concor.  . 


WEU^EB  &  00.  T.  OABIP. 
(Supreme  Court  of  Alabama.    May  12,  1910.) 

1.  Pleading  (f  18*)— "Ceetaintt." 

The  "certainty"  required  In  declaration,  or 
plea,  is  such  a  statement  of  the  fiicts  coneti- 
tuting  the  cause  of  action  or  ground  of  de- 
fense as  win  enable  them  to  be  nuderstood  by 
the  party  answering  them,  the  iuiy,  and  the 
court,  and  Code  19<y7,  {  5321,  enfoltung  brevity 
coDsistent  with  perspicuity,  and  the  presenta- 
tfoD  of  facta  so  IntelU^bly  that  a  material  Iwue 
in  law  or  fact  can  be  taken  thereon  hj  the  ad* 
verse  pacty,  does  not  impair  the  substance  of 
this  requirement. 

[Ed.  Note.— For  other  cases,  sea  Pleading, 
Cent  Dig.  i  39;  Dec.  Dig.  1 18.* 

For  other  definltlona,  see  Wwds  and  Mnsss, 
VOL  2.  p.  1028.) 

2.  Aniuals  ({  27*)— IirjuBT  to  Hibed  Hoan 

— ACTTOII  POB  DaMAGE»— GOUPLAXHT— SUF- 
FIOIEnCT. 

A  complaint  for  injuries  to  horses  hired 
to  defendants  held  snffidnit 

tEd.  Note.— For  other  cases,  eee  Animals, 
Cent  Dig.  I  70;  Dec  Dig.  |  27>] 

3.  Animals  (|  27*)— Cohvebsiow  or  Hibed 

HOBSE. 

Where  the  owner  of  a  horse  lets  him  for 
a  certain  purpose,  a  material  departure  from 
the  contemplated  use  amounts  to  a  conversion, 
for  which  the  bailee  will  be  liable  in  trover  It 
the  horse  Is  injured  or  destroyed  while  being  so 
used. 

[Ed.  Note.— For  other  cases,  see  Anlmalf. 
Cent.  Dig.  H  72-74;  Dec  DIgTj  27.*] 

4.  Antuals  (§  27*)  —  Contract  or  Hnnvd 

or  HOBSB— IffTBBPBrrATION  AS  TO  USE. 

Parties  to  a  contract  of  hiring  of  a  hone 
must  he  held,  as  affecting  liability  fer  putting 
It  to  a  use  not  contemplated,  to  have  bad  in 
mind  such  contingencies  as  may  and  do  natural- 
ly occur  in  the  course  of  the  use  contracted 
R>r,  unless  specifically  excluded,  and  the  num- 
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ner  oi  rightful  use  is  to  be  ascertained  frcMn 
the  agreement  as  rational!;  interpreted. 

(Ed.  Note.— For  otiier  cases,  see  Animals, 
Oent.>Di;.  H  70-74;  Dee. 27.*] 

5.  Trial  (5  141*)— Undisputed  Facts— Issue 

AT  IjAW  fob  COUBT. 

Material  facta  being  undiapated,  issoe  there- 
on becomes  one  of  law  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  336:  Dec.  T>ig.  }  141.«] 

6.  Animals  <8  27*)— CoNVEssion  of  Hibed 
HoBSS— What  CoNSTrruTEs. 

Plaintiff  hired  to  defendants  two  teamB, 
furnishing  drivers  therefor,  to  haul  heavy  irtm 
caatings.  In  which  business  defendants  also  had 
teams  of  their  own.  One  of  defendants'  wag- 
ons got  into  a  hole  where  the  street  paving  had 
been  torn  up,  whereupon  one  of  plaintiff's  drir- 
ers  who  had  just  bad  a  similar  experience  at 
the  same  place  unhitched  his  team  and  took 
it  back  to  help  defendants*  team,  and,  becaase 
his  team  would  not  work  in  the  lead,  hitdied  it 
to  the  wagon  with  defendants'  team  in  the  lead, 
snd  in  the  effort  to  extricate  the  wagon  a  cast- 
ing fell  on  one  of  i^iutiff's  horses  and  killed  it. 
Held  not  a  tort  or  breach  of  the  contract  of 
hiring,  so  as  to  render  defendants  liable  as  for 
a  conversion. 

[EJd.  Note.— For  other  .cases,  see  Aoimals, 
Cent  Dig.  if  70-74;  Dea  Dig.  |  27.*] 

7.  AniHALS  (I  27*)— NEOLIOEnCE  IN  INJUBIMO 

Hibed  Hobse— Bubdbn  of  Proof. 

Where  a  horse  is  injured  while  in  posses- 
sion of  bailees,  and  nothing  else  appears,  they 
have  the  burden  of  showing  it  was  not  injured 
by  tlieir  negligence,  and  where  the  Iwilor  fur- 
nishes his  own  driver  pursuant  to  the  contract, 
the  presumption  is  that  the  injury  was  due  to 
his  negligence,  if  the  injury  indicates  negligeace 
of  any  one,  and  it  is  error  in  an  action  for  the 
Injury  to  charge  that  the  burden  rests  on  de- 
fendants to  show  that  the  bone  was  not  injured 
by  their  negligence. 

[Ed.  Note.— For  otiier  caaes.  sea  Animals, 
Cent.  Dig.  I  77 :  Dee.  Dig.  1 27.*] 

8.  Btidbncb  (S  472*)— Opinion  Evidence- 
Matters  DiBECTLT  in  Issue. 

Mere  opinions  of  witnesses  as  to  questions 
for  the  jury  to  decide  on  consideratlMi  of  facta 
in  detail  are  iaadmisstble. 

[Ed.  Note.— For  other  CMes,  sett  Evidence, 
O^t.  Dig.  H  218»>2a05;  Dee.  big.  |  472.*] 

A.  ElVIDBNCB  CI  122^— BBS  QUTA— Rbhabk 
BT  BT8TANDBB  AS  EUOWIHO  KNOWLBDOB  OF 

Dahoeb. 

A  remark  made  1^  a  bystander  calling  at- 
tention to  a  fact  which  should  have  influenced 
a  careful  driver  In  the  maDagement  of  bis  team 
should  have  been  allowed  to  go  to  the  jur^  un- 
der a  special  plea  as  evidence  of  the  dnver's 
knowledge  of  the  danger  of  the  situation  which 
he  was  in.  resulting  la  the  acddoital  death  of 
one  of  a  team  of  horses  hired  fnnn  plaintiff  who 
sued  for  the  loss  thereof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  338-360;  Dec  Dig.  |  122.*] 

10.  Trial  (|  46*)— Reception  of  Evidbncb— 

Ofteb  of  Pboof. 

Until  a  party  propounding  a  question  to  a 
witness  affonuDg  Itself  no  Intimation  of  the  rel- 
evancy of  the  expected  answer  shows  that  such 
answer  would  be  relevant,  the  court  cannot  be 
put  in  error  for  excluding  It 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  11&-117 :   Dec.  Dig.  |  46.*] 

Appeal  from  City  Court  of  Birmingham; 
C.  W.  Fei^son,  Judge. 
Action  by  J.  T.  Camp  against  Weller  & 


Co.  From  a  judgment  for  plaintiff,  Otfend- 
ants  appeal.  Reversed. 

The  flrst  oovnt  dalms  damages  for  that, 
on  the  11th  day  of  May,  1007,  at  Birmlnsham. 
Ala.,  the  plalntlfl^  at  the  special  instance  and 
request  of  defendants,  let  to  hire  and  deliver- 
ed to  said  dtfendanta  a  certain  horse,  the 
property  of  plaintiff,  of  great  Talue.  to  vit. 
of  the  Talne  of  9750,  to  be  had  and  used  by 
the  said  defendants  for  a  certain  time  in  that 
behalf  agreed  nprai  \^  and  betnraen  said 
plaintiff  and  said  defendants^  to  wit.  from 
the  11th  day  of  May,  1007,  to  the  I2tta  day  of 
May,  1007,  and  to  be  redellvovd  by  the  said 
defendants  to  the  said  plaintiff  after  that 
tlm^  and  that  said  defendants  then  and 
there  had  and  received  the  said  horse  tar  the 
purpose  aforesaid,  yet  the  said  defendants, 
not  regarding  their  duly  In  that  behalf  aft- 
erwards, to  wit.  on  the  day  and  date  afore- 
said, by  themselveB,  or  their  semnts  in  that 
behalf,  (Mmdncted  UienMelTes  so  carelessly, 
n^llgently,  and  Impn^rly  In  and  about  tlie 
use  of  said  horse  that  by  and  through  the 
mere  n^llgence  of  said  defendanta  and  their 
servants  the  said  horse  was  thai  and  there 
so  Injured,  by  the  falling  upon  It  by  a  piece 
of  metal  or  niachln«y  bdng  hauled  by  said 
defendants  that  It  shortly  thereaf to*  died  and 
was  wholly  lost  to  the  plaintiff.  Amended 
count  A  la  In  trover.  Amended  count  B 
states  substantially  the  same  facts,  with  the 
additional  allegation  that  plalntur  hired  to 
the  defoidanta  for  an  agreed  consideration 
two  teams,  meaning  two  outfits  oonristine 
each  6t  one  driver,  one  wagon,  and  two  hora- 
es,  with  the  express  agreement  that  the  de- 
fendants should  be,  and  by  the  act  of  hiring 
did  become,  absolutdy  responsible  for  any 
Injuries  whldi  might  be  sustained  t?  aald 
teams  while  under  hire  to  the  defendants. 

W.  T.  Hill  and  James  A.  Mitchell,  for  ap- 
pellants.   London  ft  Fltts,  for  appellee. 

SAYRE.  J.  In  Posey  v.  Hair.  12  Ala.  667. 
It  was  said  ttiat  the  certainty  required  In 
declaration,  or  plea.  Is  aneb  a  stateoiait  of 
the  facts  constituting  the  cause  of  action,  or 
ground  of  defense,  as  will  enable  them  u>  be 
understood  by  the  party  who  Is  to  answer 
them,  the  Jury  who  are  to  ascotaln  their 
truth,  and  the  court  which  Is  to  give  Jodg- 
ment.  The  later  statute  (Code.  I  0321). 
which  mjoins  brevity  as  far  as  conslatoit 
with  perq>iculty.  and  the  presentatloD  of 
facts  Id  an  intelllgiUe  form  so  that  a  materi- 
al Issue  In  law  or  fact  can  be  taken  thereon 
by  the  adverse  party,  has  not  Impaired  the 
substance  of  the  requirement  stated  In  the 
early  cases,  thou^  It  may  be  admitted  that 
in  some  late  cases  the  limit  has  been  reach- 
ed In  pcdnnltting  the  allegatl<m  of  nme  con- 
clusions. No  Ault  is  to  be  found  with  the 
complaint  In  question.  It  is  meritMlooa  as 
a  clear  statement  oi  platntUTs  case  withont 
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the  liicambniDce  of  unnecessary  detail,  and, 
as  to  substance,  meets  every  requirement  of 
early  case  or  later  statute. 

Tbere  Is  no  aispute  but  that  the  plaintiff 
hired  to  defendants  two  teams,  each  consist- 
Ingr  of  a  wagon  and  two  horses,  to  be  used 
by  the  defendants  In  hauling  heavy  castings 
betwera  the  I^'nn  Iron  Works  and  defend- 
ants* place  of  business  in  the  city  of  Birm- 
ingham. D^endants  were  to  load  and  on- 
load the  wagons.  Plaiutlll  furnished  drivers 
for  his  teams.  Defendants  were  to  pay  for 
the  teams  by  the  hour.  At  the  same  time 
defendants  had  teams  of  their  own  engaged 
In  the  same  business.  AU  the  teams  were 
driTen  along  the  customary  route  between 
the  points  indicated.  At  a  point  where  the 
paving  had  been  torn  up  one  of  defendants' 
wagons  got  into  a  hole  or  ditch  from  which 
the  team  was  unable  to  move  it.  Thereupon 
the  driver  of  one  of  plaintiff's  teams,  who 
had  }ust  had  a  similar  experience  at  the  same 
place,  unhitched  his  team  and  took  It  back 
to  help  defendants*  team ;  and  because  his 
team  would  not  work  in  the  lead,  bitched 
them  to  defendants'  wagon  with  defendants' 
team  In  the  lead.  The  driver  did  this  of  bis 
own  Initiative,  bat  It  is  clear  that  one  of  the 
defendants  approved  and  acquiesced.  In 
the  effort  to  extricate  the  wagon  from  the 
hole  or  ditch  the  casting  fell  from  the  wagon 
upon  plaintlfTs  horse,  killing  it.  There  was 
dispute  as  to  whether  the  accident  resulted 
from  the  negligent  manner  In  which,  accord- 
ing to  plaintiff's  contention,  the  casting  had 
been  placed  upon  the  wagon,  and  whether 
negligence  of  the  driver  in  the  management 
of  bis  team  did  not  cause  or  proximately  con- 
tribute to  the  result.  These  matters  of  dis- 
pute became  thereby  questions  for  the  deci- 
sion of  the  jury,  and  appellee  contends  that 
upon  the  facts  and  tendencies  detailed  it  was 
a  question  for  the  Jury  whether  there  had 
been  a  conversion  of  plaintiff's  team  as  al- 
leged  in  count  A  of  the  complaint.  And  so 
the  court  below  ruled.  But  we  are  of  the 
contrary  opinion.  Where  the  owner  of  a 
horse  lets  him  to  hire  for  a  certain  purpose, 
any  material  departure  from  the  contem- 
plated use  amounts  to  a  conversion  for  which 
tAe  bailee  will  be  liable  in  trover  if  the  horse 
la  Injured  or  destroyed  while  being  so  used. 
2  Gyc.  312.  But  this  rule  proceeds  upon  the 
principle  that  the  bailee  becomes  a  wrong- 
doer by  putting  the  horse  to  a  use  not  within 
the  contemplation  of  the  parties  when  they 
entered  into  the  contract  of  hiring.  They 
must  be  held  to  have  had  in  mind  such  con- 
tingencies as  may  and  do  naturally  occur  In 
l^e  course  of  the  use  contracted  for  unless 
spedflcally  excluded.  The  manner  of  right- 
ful use  to  which  defendants  might  put  the 
horse  is  to  be  ascertained  from  the  agree- 
ment for  hire  as  rationally  interpreted.  Mr. 
Sdioul»,  speaking  on  this .  subject,  remarks 
that  "the  leaven  of  common  sense,  which 
keeps  OUT  lav  In  constant  ferment.  Is  hm  at 


work,  recalling  the  injustice  of  visiting  blame- 
worthy and  blameless  deviation  with  the  same 
penalties  of  absolute  or  insurance  aecounta- 
blllty.  One  hires  a  horse  for  a  given  Jour- 
ney, but  unexi>ectedly  encounters  a  friend, 
and  turns  off  to  visit  him,  using,  all  the 
while,  a  prudent  care  of  the  animal ;  or  he 
finds  obstructions  in  the  road,  and  changes 
the  point  of  destination  to  another  which 
must  have  equally  suited  his  bailor,  or  he 
misses  his  way.  Such  instances  are  matters 
of  every-day  occurrence."  And  he  suggests 
that  a  serviceable  defense  in  such  cases  lies 
in  a  Just  and  reasonable  interpretation  of 
the  undertaking  of  bailment  Itself,  which,  "if 
pursued  with  ordinary  prudence,  under  all 
the  circumstances,  ought  not  to  be  too  liter- 
ally construed  against  a  bailee  who  may 
have  found  himself  In  some  unforeseen  emer- 
gency, and,  while  far  from  his  bailor,  obliged 
to  act  upon  his  own  Judgment.  For  one  who 
hires  may  be  presumed  to  have  much  latitude 
as  to  time  and  methods  of  enjoyment;  and 
local  usage  and  the  good  sense  of  the  contract 
should  Interpret  favorably,  where  restrictive 
use  was  not  clearly  ^ecifled.  If  the  hiring 
be  general,  any  prudent  use  of  the  thing  is 
permissible;  and  even  if  It  be  particular, 
terms  not  fairly  meant  for  exclu^on  need  not 
warp  the  hirer's  discretion."  Schouler's  Bail- 
ments, li  140,  141.  See,  also,  Spoouer  v. 
Manchester,  133  Mass.  270,  43  Am.  Rep.  ^14. 
Here  the  facts  were  shown  without  contra- 
diction or  contrary  Inference — the  facts  as  to 
which  there  was  dispute  not  being  of  conse- 
quence in  this  Immediate  connection — and 
the  issue  thereupon  became  one  of  law  for 
the  decision  of  the  court  Assuming  the  de- 
fendants co-operated  in  the  use  of  the  animal 
charged  as  a  conversion  to  the  extent  which 
would  make  that  use  chargeable  to  them,  we 
are  of  opinion  that  their  act  In  temporarily 
using  the  horse  as  one  of  a  team  of  four  in- 
stead of  as  a  team  of  two  to  get  their  wagon 
over  a  hard  place  in  the  road,  under  the  cir- 
cumstances ^own,  did  not  amount  to  a  tor- 
tious breach  of  the  contract  of  hiring,  and 
that  the  defendants  were  entitled  to  the  gen- 
eral charge  on  the  count  for  trover. 

In  oral  and  ^}ecial  written  charges  the 
court  told  the  Jury  that  if  the  horse  was  In 
the  possession  of  the  defendants  at  the  time 
of  its  injury,  the  burden  rested  upon  them  to 
show  that  it  had  not  been  injured  by  their 
negligence.  The  court  was  authorized  to  as- 
same  as  facts  the  bailment,  and  that  the 
horse  was  Injured  while  In  the  possession  of 
the  bailees,  for  as  to  that  there  was  no  dis- 
pute. And  on  these  facts,  nothing  else  ap- 
pearing, the  statement  of  the  burden  of  proof 
would  have  been  free  of  fault  Hlgman  t. 
Camody,  112  Ala.  267,  20  -South.  480,  67  Am. 
fit  Kep.  S3.  But  there  was  a  circumstance 
of  material  qualification  which  the  charge 
seems  to  have  overlooked.  In  proving  the 
bailment  the  plalntitT  proved  also  as  a  part 
of  the  contract  an  agreement  that  he  was  to 
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furnish  the  driver ;  and  It  clearly  appeared 
that  he  did  so.  In  that  situatiiHi  the  pre- 
sumption must  In  reason  rather  be  that  any 
injury  which  came  to  the  animal  resulted 
from  the  negligence  of  the  driver,  if  the  char- 
acter of  the  injury  indicated  n^ligence  on 
the  part  of  anyone ;  for,  although  the  bailee 
,  had  possession  In  a  certain  large  and  loose 
sense,  that  possession  was  not  excluslTe.  The 
rule  that  the  burden  of  proof  rests  upon  a 
bailee  Is  generally  stated  of  cases  In  which 
the  bailee  has  exduslre  possession.  Collins 
V.  Bennett,  46  N.  Y.  490-  And  It  rests  upon 
the  consideration  that  in  such  cases  the  facts 
attending  loss  or  Injury  must  be  peculiarly 
within  the  bailee's  own  knowledge.  On  no 
other  principle  can  a  departure  from  the  rule 
whldi  requires  the  plaintiff  to  make  out  bis 
case  be  sustained,  and,  unless  the  bailor  goes 
with  his  proi)erty  or  reserves  a  certain  over- 
sight, as  where  the  .owner  of  a  horse  rides 
with  the  hirer,  or  the  guest  at  an  Inn  puts 
his  watch  under  his  pillow,  or  a  drover  goes 
on  the  train  with  his  cattle — instances  mo- 
tioned in  the  books — the  bailee  must  have 
peculiar  knowledge.  Here  the  bailor  seat 
his  own  driver.  The  safety  of  a  team  de- 
pends most  Immediately  upon  the  driver  as 
we  know  from  common  experience.  The  case 
was  the  same  as  if  the  owner  had  driven  his 
team,  and  in  such  case  It  seems  that  common 
sense  and  sound  law  would  place  the  burden 
of  proof  upon  the  plaintiff  as  it  Is  ordinarily 
placed  where  negligence  la  charged.  Hughes 
T.  Boyer,  9  Watts  (Pa.)  656b  Thwe  was  ei> 
ror  in  tbe  durges. 

AsBignments  baaed  upon  rnlings  on  the  ad- 
mlBsiblUty  of  eviOenco  need  not  be  treated  in 
detalL  It  will  anfilce  for  a  proper  disposition 
at  the  case  here  to  say  that  those  questions 
wbldi  sought  to  have  witnesses  state  as  mere 
CMicIuslons— -such  was  the  effect  of  a  number 
of  them— whether  the  ca^ii^  had  been  so 
placed  iqKm  the  drar  as  that  It  would  inrob- 
ably  fall  under  drcumstancea  which  did  tor 
t^vene  and  which  ougjit  to  have  been  fore- 
seen in  the  exercise  of  due  care,  and  wheth- 
er the  driver,  to  whose  negligence  the  jury 
were  free  to  refer  the  accident,  was  acting 
under  the  control  of  the  defendant^  were  of 
course  properly  disallowed.  ThMe  questions 
the  jury  were  hron^t  to  decide  apon  con- 
sideration of  the  facts  in  detail. 

One  ruling  may  be  mentioned.  Appellants 
cite  Telephone  Co.  v.  Cleveland,  44  Kan.  167, 
24  Pac.  49,  to  prove  that  a  witness,  who  had 
been  a  bystander  while  the  driver  was  en- 
deavoring to  get  his  wagon  out  of  the  foun- 
derons  place  in  the  street,  should  have  been 
allowed  to  testify  to  a  remark  made  by  him 
to  the  driver.  If  the  witness  had  called  at- 
tention to  a  fact  of  the  situation  which  ought 
to  have  Influenced  a  careful  driver  In  the 
management  of  his  team,  that  would  have 
been  allowed  to  go  to  tbe  jury  under  the  spe- 


cial plea  as  evidence  of  the  driver's  knowl- 
edge ot  the  danger  of  the  situation;  but  it 
may  well  have  been  that  the  remark  was  Ir- 
relevant to  any  Issue  involved.  The  question 
itself  afforded  no  Intimation  as  to  the  r^e- 
vancy  of  the  eii>ected  answer.  The  trial 
court  could  not  be  put  in  error  until  the  par- 
ty showed  that  the  expected  answer  would 
be  relevant.  The  Kansas  case  contains  Dotb- 
ing  to  the  contrary. 

For  the  errors  indicated,  we  are  of  opin- 
ion that  the  judgmot  should  be  reversed 
and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  AKDBBSON  and 
HYANS,  J J^t  concur. 


HAMBIGE  T.  SHtPP. 
(Supreme  Court  of  Alabama.    June  9.  1910iJ 

1.  ATPKAI.  AHD  EBBOB  (I  907*)  —  PUBSUMP- 

Tions— Faots  Mot  Shown  bt  Bscobd. 
Where  the  bill  of  exceptions  does  not  set 
out  eUI  the  testimony  of  a  certain  witness,  it 
most  be  presumed  on  appeal  that  such  testimooy 
tended  to  Bnpport  defendant's  contention  in 
some  manner. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  1  8673;  Dec.  Dig.  {  907.«] 

2.  Tbial  (i  86*)— Reception  of  Evidekot— 
Objections— E^iDBNCS  Good  nt  Pabts. 

Where  an  objection  to  the  admission  of 
evidence  did  not  separate  that  which  was  ad- 
missible frem  that  which  was  inadmissible, 
there  was  no  error  in  admitting  all  of  the  testi- 
mony. 

[EM.  Note.— For  other  cases,  see  Trial.  Oeot, 
Dig.  IS  223-225;   Dec  Dig.  t  85.*] 

8.  Phtsicians  and  Suboeons  (I  14*)— Cabe 
Beqcibed — Nbgliobnce. 

A  physician  is  not  required  to  be  infallible 
in  diagnosing  or  treating  diseases,  so  that  tlie 
fact  that  a  patient's  disease  was  different  from 
yhat  It  was  diagnosed  to  be  was  merely  evi- 
dence of  negligence. 

[Ed.  Note.— For  other  cases,  see  I^sidans 
and  Surgeons,  Cent.  Dig.  |  28;  Dee.  Dig.  | 
14.*] 

4.  Physicians  and  StrBGEONS  (|  18*)— ICal- 

PBAOTICK — AcnOHS — INBTBUCTIONB. 

In  an  action  against  a  physician  for  dam- 
ages for  negligently  treating  plaintiff's  son. 
an  instruction  that  the  question  for  the  jury's 
determination  was  not  whether  the  boy  had 
periostitis,  osteomyelitis,  or  riieumatism,  bat 
whether  defendant  had  used  reasonable  skill, 
and  was  not  negligent  in  diagnosing  and  treat- 
ing the  case,  correctly  stated  the  nitimate  qnes- 
tion  for  the  jury's  decision. 

[Ed.  Note.— For  other  cases,  see  FliTsicians 
and  Surgeona,  Cent.  Dig.  1  45;  Da&  Dig.  I 

18.*] 

5.  Tbial  (|  286*)— Instbuctionb— Rbquest. 

If  plaintiff  aivrehended  prejudice  from  faiV- 
Tire  to  nirtber  amplify  the  ground  of  defendants 
liability,  he  should  have  requested  an  explana- 
tory charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  S  628 ;  Dec.  Dig.  }  256.*] 
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6.  FBrazouRB  ahd  Suboeoks  (|  18*)— Cabb 
Bequ  iBED— InsTBCcnons. 

While  due  care  leqalrea  skill  and  knowledge 
ot  diaeasa  and  tbdr  manner  of  treatment  by 
a  phrslcUuii  it  la  Immaterial  whether  on  un- 
snccesBfnl  treatment  remits  from  lack  of  bUII, 
or  failure  to  exercise  It,  if  dne  care  was  not 
exerdsed,  bo  that  in  an  action  against  a  physi- 
cian for  damages  for  negligence  in  treating 
plaintiff's  son,  a  change  that  If  the  Jar;  finds 
that  defendant  was  not  negligent  in  treating 
him  before  he  was  placed  in  an  Infirmarr,  thejr 
must  find  for  defendant,  merely  stated  that 
there  coaid  be  no  recovery  unless  the  Jury  were 
reaaonaUy  satisfied  tiut  there  hod  been  a  lack 
of  skill  in  treatment  and  was  proper. 

[Vm.  Note.— For  otiier  cases,  see  PhTsicians 
and  Surgeons,  Out.  Dig.  I  4S;  Dee.  Dig.  | 

7.  TBIAL  (i  256*}— lH8TETTCmOnB~BB<lUEBT8. 

A  charge  in  an  action  against  a  physician 
for  negligence  In  treating  plaintiff's  son  that 
defendant  was  only  reqiured  to  exercise  that 
degree  of  skill  nsnally  employed  by  j>hyslcians 
was  not  afflrmatlve  error;  there  being  no  re- 
quest for  amplification  as  to  bis  liability. 

[Ed,  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.!!  686,  687;  Dec.  Dig.  I  256.*] 

8.  PHT8I0IAN8  AUD  SUBaEOHS  (1 18*)— AoTxon 
TOB  MAUUOTIOB— SUTF^OIEnOT  Of  BTI- 
DBIfOE. 

That  medical  treatment  was  nnsocoessful 
would  not  of  Itself  Justify  on  inference  of  on- 
Kkillfulness  or  negiigoDCe  by  the  physician  in 
an  action  against  him  for  malpncuce. 

PCd.  Note.— For  other  case^  see  PhysleianB 
and  Sorgetmo,  Gent  Dig.  |  4&;  De&  S 
1&*1 

Appeal  from  CMrcnit  Court,  Marafaall  Cotm- 
ty;  W.  W.  Haralson,  Judge. 

Action  by  James  T.  Hamrlck  against  M. 
O.  Shfpp.  From  a  Jnd^ent  for  defendant, 
plaintiff  anieala.  Aflbnud. 

The  fticts  sofflclently  appear  In  the  opin- 
ion of  the  court  The  following  charges  were 
glren  at  the  reqneet  of  tbe  defendant:  (1) 
"The  question  snbmltted  to  you  for  deter- 
mination by  you  In  this  case  Is  not  whether 
the  boy  had  periostitis,  osteomyelitis,  or 
rbeomatism,  bat  whether  the  defendant  was 
possessed  of  reasonable  skill,  and  was  rea- 
sonably diligent,  not  negligent,  in  the  efforts 
to  diagnose  and  properly  treat  the  case." 
^)  "The  conrt  charges  the  Jury  that  if  tbey 
find  reasonably  from  the  evidence  that  the 
def^dant,  Shlpp,  was  not  negllgcibt  In  his 
treatment  of  plaintiff's  son  before  he  was 
placed  In  an  Infirmary  in  Atlanta,  then  yon 
must  find  In  favor  of  the  defendant"  (4) 
"The  conrt  charges  the  Jury  that  the  law 
only  requires  the  exercise  of  that  d^pree 
of  skill  which  is  asually  employed  by  phy- 
sicians. He  does  not  warrant  a  cure."  (5) 
**The  court  charges  the  Jury  that  the  Jury 
cannot  draw  the  conclusion  of  nuskillfnlness 
or  negligence  simply  because  the  treatment 
was  not  successful." 

Sti«et  A  Isbell,  for  ai^llant  John  A. 
Lusk  and  B.  O.  McCord,  for  appellee.  . 

SATBS,  J.  Plaintiff  (appellant)  sued  de- 
fendant for  damages  alleging  that  defendant, 


wbo  was  a  physician  and  surgeon,  con- 
ducted himself  in  an  Ignorant,  unskillful,  or 
negUgmt  manner  In  the  professional  treat- 
ment of  plaintltrs  son.  After  the  treatment 
had  continued  for  some  months,  Qm  patient 
was  taken  to  a  hospital  in  the  city  of  Atlan- 
ta, Ga.  The  deposition  of  the  attending  phy- 
sician there  was  taken  for,  and  offered  by, 
the  defendant  He  was  allowed  to  r^eat 
the  history  of  the  case  as  It  had  been  stated 
to  blm  on  arrival  at  the  hospital  by  the  do- 
fendant  In  the  presence  and  hearing  of  plain- 
tiff and  others,  among  them  the  patient's 
mother.  The  bill  of  exceptions  recites  that 
the  history  given  by  the  defendant  "was 
corroborated  as  far  as  they  were  able  to  do 
so  by  the  father  and  mother  of  the  boy." 
The  bill  does  not  purport  to  set  out  all  tbe 
evldaice  in  the  cause,  nor  even  all  the  testi- 
mony of  the  physician  In  Atlanta.  One 
charge  brought  against  the  defendant  was 
that  he  had  erred  In  diagnosis.  It  must  be 
presumed  that  the  testimony  of  the  Atlanta 
physician  tended  to  support  the  defendant's 
contention  in  some  way,  as  that  he  had  not 
erred  in  diagnosis,  or  that  correct  diagnosis 
under  the  circumstances  was  so  difficult  that 
a  mistake  afforded  little  evidence  of  lack  of 
skill,  or  that  his  treatment  was  skillful. 
Clearly  tbe  value  of  any  opinion  along  these 
lines  depended  in  large  measure  upon  his 
knowledge  of  the  history  of  the  case.  Plain- 
tiff had  carried  his  son  there  for  treatment. 
He  must  be  presumed  to  have  understood 
the  necessity  of  the  history  of  the  case  be- 
ing correctly  stated,  and  if  he  stood  by  and 
heard  a  history  given  and  corroborated  It  as 
far  as  he  was  able  to  do,  the  Inference  Is  nat- 
ural and  easy  that  the  history  was  to  that 
extent  at  least  correct  The  objection  taken 
at  the  trial  was  that  the  history  of  the  case, 
unless  given  by  tbe  plaintiff  himself,  was  Il- 
legal, Irrelevant,  and  Immaterial.  This  ob- 
jection carried  the  concession  that  a  history 
of  the  case  stated  by  the  plaintiff  would  have 
been  admissible.  In  part  at  least  defend- 
ant's statement  became  the  statement  of 
plaintiff.  The  objection  did  not  undertake 
to  discriminate  between  the  good  and  the 
bad,  if  any  was  bad,  nor  did  it  take  the 
point  that  tbe  witness  had  failed  to  discrim- 
inate between  those  parts  of  the  history 
which  had  and  those  which  lacked  corrobora- 
tion.  As  for  any  objection  taken,  then  was 
no  error  in  admitting  tbe  testimony. 

Plaintiff's  son  had  been  thrown  by  a  mole. 
Some  days  afterwards  the  condition  devel- 
oped which  made  it  necessary  to  procure 
medical  attention.  Defendant  treated  for 
acute  articular  rhetmiatlsm.  Other  physi- 
cians of  good  r^utation  concurred  in  his 
diagnosis  and  treatment  There  was  tes- 
timony, however,  which  went  to  show  that 
the  boy's  trouble  was  periostitis  or  osteomye- 
litis. The  court  on  defendant's  request, 
charged  the  Jury  that  the  question  for  their 
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determination  was  not  whether  tbe  boy  bad 
periostitis,  osteomyelitis  or  rheumatism,  but 
whether  the  defendant  was  possessed  of  rea- 
sonable skill,  and  whether  he  had  been  rea- 
sonably diligent,  not  negligent.  In  diagnosing 
and  treating  tbe  case.  The  question  put  to  tbe 
jury  by  the  pleading  was  whether  the  de- 
fendant had  "conducted  himself  In  an  Igno- 
rant, unskillful  or  negligent  manner"  In  and 
at>ont  his  treatment  of  the  plalutifF's  son. 
This  the  charge  seems  to  state  with  sufft- 
clent  clearness.  It  was  perhaps  not  so  care- 
fully limited  on  all  sides  as  It  might  hare 
been,  for  it  seems  capable  of  the  Interpreta- 
tion that  it  was  not  for  the  Jury  to  deter- 
mine the  nature  of  the  boy's  ailment  for  any 
purpose,  whereas,  if  the  Jury  could  have  de- 
cided that  question,  that  decision  would 
have  been  of  consequence  in  determining  the 
ultimate  question  proposed  by  the  pleading. 
In  McDonald  v.  Harris,  131  Ala.  359, 31  South. 
548,  this  court  quoted  with  approval  from 
14  Am.  St  Eng.  ESicyc.  Law,  pp.  76,  78,  as 
follows:  "Fhystcans,  surgeons  and  dentists, 
by  holding  themselves  out  to  tbe  world  as 
such,  impliedly  contract  that  they  possess 
the  reasonable  and  ordinary  qualifications 
of  tbeir  profession,  and  are  under  a  duty  to 
exercise  reasonable  and  ordinary  care,  skill 
and  diligence,  but  that  Is  the  extent  of  their 
liability.  •  •  •  Tbe  reasonable  and  ordi- 
nary care,  skill  and  dUlgence  which  tbe  law 
requires  of  physicians  and  surgeons  Is  such 
as  physicians  and  surgeons  in  the  same  gen- 
eral neighborhood,  In  the  same  general  line 
of  practice,  ordinarily  have  and  exercise  In 
like  cases."  There  Is  no  rule  of  responsibil- 
ity which  requires  the  physician  to  be  infal- 
lible in  the  diagnosis  or  treatment  of  dis- 
eases. Whlteeell  v.  Hill,  101  Iowa,  629,  70 
N.  W.  750,  37  L.  R.  A.  830,  and  authorities 
cited  in  elaborate  note.  The  fact,  therefore, 
if  It  was  a  fact,  that  the  disease  was  some- 
thing other  than  rheumatism,  was  evidential 
merely,  not  conclusive.  The  cliarge  under 
consideration  correctly  stated  tbe  ultimate 
question  to  be  submitted  to  the  jury  for  de- 
cision. If  the  plaintiff  apprehended  preju- 
dice from  lack  of  further  statement,  he 
might  have  supplied  that  element  by  an  ex- 
planatory charge.  There  was  no  reversible 
error  In  giving  the  charge  as  written. 

It  Is  ui^ed  that  tbe  third  charge  given  on 
defendant's  request  should  have  been  refus- 
ed, because  It  did  not  require  of  tbe  defend- 
ant that  be  should  be  skillful  in  his  profes- 
sion. Due  care  In  the  treatment  of  disease 
requires  of  course  skill,  the  ability  to  know 
and  to  do  what  ought  to  be  known  and  done. 
But  if  there  is  lack  of  due  care  in  treatment 
as  respects  consequences.  It  is  immaterial 
whether  It  results  from  lack  of  skill  or  a 
failure  to  exercise  It  The  charge  does  no 
more  than  assert  that  there  could  be  no  re- 
covery unless  the  juiy  were  roaaonably  sat- 
lafted  that  there  had  been  lack  of  skiU  In  the 


treatment  of  plalntUTs  son.  The  cliarge 
was  rightly  given. 

Charge  4  required  of  defendant  only  that 
he  should  have  exercised  that  degree  of  skill 
usually  employed  by  physicians.  Appellant^s 
criticism  of  the  charge  Is  that  it  fails  to  ex- 
act of  defendant  that  degree  of  skill  usually 
employed  by  physicians  of  reasonable  care 
and  skill  under  like  conditions.  By  refer- 
ence to  the  rule  already  stated  It  is  to  be 
seen  that  the  charge  might  have  been  ampli- 
fied substantially  as  suggested  without  er- 
ror. The  rule  makes  concession  to  physi- 
cians who  have  not  the  learning  nor  tbe  ad- 
vantages of  observation  and  experience  en- 
Joyed  by  the  most  learned  and  advantageous- 
ly situated  of  tbeir  professional  brethren. 
The  charge,  however,  applied  the  standard 
attained  by  physicians  generally.  The  qual- 
ification contended  for  would  have  amounted 
to  a  concession  to  the  defendant  There 
was,  under  the  circumstances,  no  ertor  of 
which  the  appellant  can  complain. 

For  reasons  which  have  already  appeared, 
there  was  no  error  in  giving  charge  5. 

Affirmed. 

DOWDM/L.  C.  J.,  and  SIMPSON  and 
MAYFIELD,  JJ.,  concur. 


COFER  V.  STATE. 

(Supreme  Court  of  Alabama.    Uay  12.  19ia 
ReliearinE  Denied  JuQe  30.  1910.) 

1.  Habeas  Coeptjs  (|  30*)— Mattebs  Review- 
able—(Tonviction  07  Cbiue— Ebrobs  asd 

iBREOULABrriBS. 

The  attempt  by  one  convicted  oi  crime  to 
obtain  his  discharge  by  habeas  corpus  was  a 
collateral  attack  oa  the  judgment,  and  on  such 
attack  no  mere  errors  or  irregularities  affecting 
the  trial  are  available,  but  petitlooer  must  tbow 
that  the  judgment  and  sentence  were  so  filtally 
defective  as  to  be  void. 

[Ed.  Note. — For  other  cases,  see  Halwas  Cor- 
pus, Ceot.  Dig.  I  25 ;  Dec.  Dig.  i  30.*1 

2.  Habeas  Cobpus  (S  So*)— JnnoacEHT—  Con- 
clusiveness. 

A  judgment  entry  in  a  criminal  case  bdnic 
clothed  with  jurisdiction  in  facie,  and  its  doe 
authentication  not  being  denied,  it  was,  on  the 
hearing  of  a  writ  of  habeas  corpus,  to  be  taken 
as  conclusively  showing  tbe  true  history  of  the 
proceedings  In  tbe  trial  court. 

(Ed.  Note.— For  otiier  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  SI  T7,  78;  Dec.  Dig.  {  85.*] 

3.  Statutes  (i  124*)— Trn-E  and  Sronct  of 

Acts— COKSTITDTI  ON  ALCTT. 

Act  March  1,  1901,  p.  1342.  entitled  "an 
act  to  confer  additional  jurisdiction  on  tiie 
county  court  of  Cailman  county,  ^i^^rffi,  and 
to  T^ulate  proceedings  therdn."  provides,  in 
section  1,  that  the  county  court  shall  have  juris- 
diction of  all  misdemeanoTB  committed  in  tbe 
county  concurrent  with  the  circuit  court.  Sec- 
tion 2  provides  that  the  presiding  judge  th^ 
circuit  court  at  each  succeeding  term,  dull 
enter  on  tbe  minutes  on  the  day  of  adjooni- 
ment  an  order  transferring  to  the  county  court 
all  Indictments  In  the  circuit  court  against  per- 
sons charged  with  mfademeanois,  and  that  uter 
the  making  of  such  order  exdnsive  joriadictioD 
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shall  vest  tn  th«  eoanty  court.  Held,  that  the 
net  ia  constltutioDal ;  the  ptotIsIod  for  the  re- 
moval of  cases  from  the  circuit  court  and  for  the 
exclusive  jurisdiction  of  the  couDty  court  there- 
after beiu  xermaDe  to  the  purpow  annotinced 
in  the  title. 

(Ed.  Note.— For  other  easea,  see  Statotet, 
Cent  Dig.  1 184;  Dec  Dig.  |  124.«1 

Ap];>eal  from  Circuit  Court,  Cnliman  Oonn- 
ty;  D.  W.  Speake,  Judge. 

Petition  for  habeas  corpus  by  William  T. 
1*.  Gofer.  There  was  an  order  dismissing  the 
petition,  and  petitioner  appeals.  Affirmed. 

EniU  Abinchs,  tot  ai^Uant.  Alexander 
M.  Qarber,  Atty.  Gen.,  for  the  State. 

SAYRID,  J.  The  petitioner's  effort  to  bring 
about  hia  discharge  on  a  writ  of  habeas  cor- 
pus was  a  collateral  attack  upon  the  Judg- 
ment and  aeataace  which  had  been  pronounc- 
ed upon  him  by  the  county  court  of  Cullman. 
On  such  atta<^  no  mere  errors  or  Irregulari- 
ties ntfecUng  the  trial  which  resulted  in  the 
judgment  could  avail  the  petitioner;  he  must 
show  that  the  judgment  and  seutence  was  so 
fatally  defective  as  to  be  void.  That  judg- 
ment  had  been  affirmed  on  appeal  to  this 
court,  and  was  beyond  question  In  the  cir- 
cuit court  It  was  merged  In  the  judgment 
of  this  court  In  re  Newton,  M  Ala.  431,  10 
South.  649.  The  sent^ice  pronounced  by  the 
county  court  *tter  the  affirmance  in  this 
court  was  a  mere  repetition  of  the  sentence 
which  had  been  afBrmed,  and  was  unneces- 
sary. Fnrthmuore,  the  ^ort  to  show  that 
the  record  of  the  county  court  did  not  speak 
the  truth,  or  that  the  entry  upon  the  judg- 
ment roll  of  that  court;  thou^  q>eaklng  the 
tnith,  had  been  made  at  a  time  when  and 
under  tdrcamstances  such  that  th««  was  no 
authority  of  law  fOr  making  it,  was  a  col- 
lateral atta<A  upon  the  record  which  the 
policy  of  the  law  Inhibits.  That  fact  should 
have  twen  shown  on  a  proper  proceeding  for 
that  specific  purpose  had  in  the  county  court, 
subject  to  reriew  In  this.  The  Judgment 
entry  being  clothed  with  Jnztedictlon  in  fade 
and  Its  due  authenticatlDn  not  being  denied. 
It  was  on  the  hearing  of  the  writ  to  be  taken 
as  conclnsiTtfly  showing  the  true  history  of 
the  proceedittgi  in  the  county  court 

On  March  1,  1901,  an  act  of  the  Legisla- 
ture was  passed  under  this  title:  "To  confer 
additional  Jurisdiction  upon  the  county  court 
of  Cullman  county,  Alabama,  and  to  regulate 
proceedings  ttierdn."  Acts  1800-01,  p.  134^ 
Section  1  of  the  act  provides  that  the  conn* 
ty  court  shall  have  Jurisdiction  of  all  mlB> 
demeanors  committed  In  the  county  con- 
current with  the  drcidt  court  Section  2 
provides  as  follows:  **That  the  presiding 
Judge  of  the  drcult  court  of  said  county, 
at  each  succeeding  term,  shall  enter  <m  the 
minutes  of  said  court  on  the  day  of  ad- 
Joomment  an  order  transferring  to  the  coun- 
ty court  of  said  county,  all  indictments  pre- 


sented or  filed  in  the  circuit  court  agaliut 
persons  charged  with  the  commission  of  mis- 
demeanors, and  after  the  making  of  such  or- 
der, tiie  jurisdiction  of  the  drcult  court  shall 
cease,  and  exclusive  Jurisdiction  shall  vest 
in  the  county  court  of  said  county."  Other 
appropriate  provisions  for  the  trial  of  misde- 
meanors in  the  county  court  follow.  AK>el- 
htnt  was  convicted  of  a  mlsdnneanor  In  a 
prosecution  commoiced  and  concluded  In  the 
county  court  undo-  the  authority  of  the  act 
He  contends  that  the  act  conferred  upon  the 
county  court  no  Jurisdiction  to  try  diarges 
of  misdemeanor  because  It  deprives  the  cir- 
cuit court  of  that  Jurisdiction  without  Inti- 
mation of  that  provision  In  the  title.  Ap- 
pellant's contention  cannot  be  sustained.  The 
provision  of  the  act  for  the  removal  of 
mlsdeaneanor  cases  from  the  drcult  court, 
and  for  the  exclusive  jurisdiction  of  the 
county  court  thereafter  in  cases  so  removed. 
Is  germane  to  the  purpose  announced  in  the 
title.  The  body  of  the  act  goes  no  further. 
The  geaeral  Jurisdiction  of  the  drcult  court 
to  bear  and  determine  misdemeanor  cases 
remains  unimpaired.  But  If  it  should  be  con- 
ceded that  the  act  Is  constitutionally  defec- 
tive In  the  respect  pointed  out  by  appellant, 
that  concession  could  not  avail  the  appellant. 
In  that  event  the  obnoxious  provision  only 
would  fall,  leaving  the  rest  of  the  act  intact. 
That  conclusion  would  not  affect  the  right 
of  the  county  court  to  try  cases  originating 
In  that,  court,  as  did  the  case  against  the 
appellant.  We  are  unable  to  sustain  aiiuel- 
lant's  contention  on  the  ground  Indicated,  oi- 
on  any  other  which  has  been  brought  to  our 
attention. 

The  record  shows  nothing  of  the  pardon 
mentioned  in  appellant's  brief. 

The  order-of  the  judge  of  the  Eighth  Ju- 
dicial drcuit  dismissing  tbe  petition  and  re- 
manding the  petitioner  to  the  custody  of  tbe 
sheriff  of  Cullman  county  for  the  execution 
of  the  sentence  pronounced  by  the  county 
court  must  be  affirmed. 

Affirmed. 

ZX)WDELL,  C.  J.,  and  McCLELLAN  and 
EVANS,  JJ.,  concur. 


HOWELL  &  HOWELL  et  al.  v.  HARRIS, 
OORTNm  &  GO. 
(Supreme  Court  of  Alabama.    April  14,  1910: 
Rehearing  Denied  June  30,  1910.) 

1.  Receivers  (S  5*)— Appointment— Time. 

The  chancellor  prior  to  the  filing  of  a  bill 
in  vacation  has  no  jurisdiction  to  appoint  a 
receiver. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  I  B.*] 

2.  Recsivebs  (f  28*)— Biu.  fob  Appointhent 

—Filing. 

A  bill  for  the  appointment  of  a  receiver 
should  be  filed  with  the  re^ster  of  the  ohRnrery 
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district  in  which  tlie  defendants  or  a  material 
Jefendant  naidea,  aa  piorided  by  Code,  |  8063. 

[Eld.  Nota^For  odwr  eaaea,  aee  Baoetma, 
De&  Die.  I  2ft*J 

&  SxcEivnta  (f  20'y—Arpanmawr—3rjm- 
DionoH  or  Raoiffiu. 

On  tha  filing  of  a  bill  for  &  reodnr  with 
the  regiatei^  he  may  act  aloite  In  i^Ntotlng  *■ 

receiver. 

[Ed.  Note.— 'For  other  cases,  see  ReceiTers, 
Dea  Die  I 

4.  Apfsai.  awd  SIbbob  ({  1186*)— Iteraw— 
APPOiimnEKT  or  Receiver  Befobe  Bvul. 
Where  a  reoeiver  Is  erroneoaal^  appointed 
on  an  ex  parte  application  before  bill  filed,  the 
appointment  will  m  revoked  on  appeal  without 
reference  to  the  merits  of  the  application. 

[Ed.  Note^For  other  cases,  aee  AK>eal  and 
Error,  Dee.  DIff.  |  U0(L*] 

Appeal  from  Chancery  Court,  Lawrence 
Oonntr ;  W.  H.  Simpson,  Chancellor. 

Action  by  Harria,  Oortner  &  Co.  against 
Howell  ft  Howell  and  OOun.  From  an  order 
appolntloig  a  recelTer,  defendants  appeal.  Re- 
versed and  remanded. 

Cbenanlt  &  Cbcnaolt  and  Eirk,  Camidiad 
&  Rather,  for  aroellanta  O,  M.  Sberrod  and 
El.  W.  Godbey,  for  aivellee. 

SAYRB,  J.  Appeal  from  an  order  ai^int- 
Ing  a  receiver.  The  order  in  question  was 
made  by  the  chancellor  on  December  21, 1909. 
The  biU  was  filed  on  the  next  succeeding 
day.  The  point  is  made  that  the  order  is 
void  because  made  by  tbe  chancellor*  In  va- 
cation and  at  a  time  when  no  suit  was  pend- 
ing, and,  in  consequence,  at  a  time  when  the 
chancellor  was  without  jurisdiction,  ^e 
precise  point  has  been  decided  by  this  court 
In  consonance  with  tbe  contention  of  sibi- 
lants on  two  occasions.  Harwell  v.  Potts, 
80  Ala.  70;  Crowder  v.  Moone,  52  Ala.  220. 
Appellees,  appreciating  the  difficulty  present- 
ed by  the  dted  adjudications,  argue,  on  the 
authority  of  Universal  Savings  Co.  v.  Stone- 
burner,  113  Fed.  251,  51  C.  C.  A.  208,  and 
Horn  V.  Pere  Marquette  R.  R.  Co.  (C.  C.)  151 
Fed.  626,  that  tbe  bill  should  be  treated  as 
having  been  filed  when  the  chancellor  enter- 
tained it  by  making  a  Judicial  order  there- 
on, or,  what  would  amount  to  the  same  thing, 
the  order  should  be  treated  as  having  become 
effective  only  from  the  time  when  the  bill 
was  filed.  They  also  support  the  argrmient 
In  an  historical  review,  much  In  the  line  fol- 
lowed in  the  last-mentioned  federal  case, 
whldi  goes  to  show  that  the  master's  office 
and  the  rules  and  paraphernalia  thereof  are 
no  more  than  so  much  machinery  Instituted 
as  an  aid  to  the  chancellor  in  the  convenient 
and  effident  exercise  of  his  powers.  And  on 
these  considerations,  and  upon  tbe  assumed 
necessity  for  a  rule  which  would  penult  the 
appointment  of  a  receiver  by  the  chancdlor 
In  advance  of  bill  filed  in  cases  of  pressing 
emergency,  It  is  urged  that  the  deddons  of 
this  court  are  opposed  to  both  reaatn  and 
authority. 


In  Cniversal  Savings  Co.  r.  Stondnimer, 
the  assimllaticm  of  the  equity  powers  exer- 
cised by  the  judges  of  the  United  States  to 
the  prerogative  powers  exerdsed  by  the  an- 
dent  diancdlois  will  appear  in  tbe  follow- 
ing extract:  "Aiv>ellants  insist  that  wb«i 
the  order  of  Hay  25,  1901,  was  entered,  the 
suit  in  which  It  purported  to  be  issiied  bad 
not  at  that  time  been  Instltnted,  and  that 
therefore  said  order  was  null  and  roid. 
This  claim  is  based  upon  tbe  fact  tliat  tlie 
bill  was  not  lodged  In  the  derk's  office  nntll 
the  27tb  day  of  May,  1901,  and  that  the  snb- 
pcena  did  uot  issue  until  that  date^  In  other 
wOTds,  the  insistaice  is  that  a  salt  in  eqnttr 
has  not  l>een  commenced  antU  the  mbpoena 
has  iasaed.  Ai^)d]ants,  therefor^  dalm  that 
the  receive  was  appointed  and  die  restrain- 
ing order  granted  before  the  suit  was  com- 
menced. While  it  is  true  that  no  jwocesa  of 
subpoena  can  Issue  from  tbe  derk's  <rfBce  in 
any  suit  In  equity  uutU  the  bill  has  lieen  filed 
In  Budi  office,  still  it  does  not  fcdlow  that 
the  court,  or  a  judge  th««of  in  chambers, 
may  not  enter  an  order  on  consideration  of 
the  bill  before  It  has  been  so  lodged  In  said 
oCBce.  Under  the  old  E^llsh  practice,  from 
which  our  procctdure  Is  taken,  all  bills  in 
equity  were  first  presrated  to  the  judge, 
wbo  determined  whether  process  shonld 
Issue  thereon;  and.  If  lie  so  ordered,  then 
tbe  bill  was  filed  in  the  clerk's  office.  Sub- 
sequent proceedings  In  such  suits  have  been 
controlled  diiefly  by  rules  of  court,  and  the 
practice  established  thovunder.  We  are  not 
aware  of  any  statute  or  rule  of  practice,  nor 
of  any  authoritative  decision,  by  which  tbe 
contention  of  the  appellants  In  this  particu- 
lar instance  can  be  sustained.  In  this  case 
the  bill  was  presented  to  the  court  on  Satur- 
day, the  25th  day  of  May,  1901 ;  and  one  of 
the  orders  now  ccnnplalned  of  was  on  that 
day,  after  due  consideration  of  the  bill  and 
exhibits,  directed  to  be  entered.  The  bUl, 
therefore,  was  in  fiict  filed  on  the  2Sth  day 
of  May,  though  It  seems  that  process  thereon 
did  not  Issue  until  Monday,  the  27th — a 
practice  not  at  all  uncommon  in  the  courts 
of  the  United  States.  If.  as  a  matter  of  fact, 
the  order  of  the  2&th  of  May  by  wbidi  the 
receiver  was  appointed  wks  improvidently 
awarded,  would  uot  the  decree  of  the  court 
made  on  tbe  4th  of  June  following,  after  snb- 
pcena  bad  Issued,  after  aK)^ants  bad  given 
notice  to  disdiarge  the  receiver  and  dlsstrtve 
tbe  injunction,  and  after  the  court  bad  heard 
argument  thereon,  amount,  in  substance^  to 
the  grantii^  of  an  injunction  and  tbe  ap- 
polntii^  of  a  receiver?  We  think  bo." 

In  Horn  v.  Pere  Marquette  E.  R.  Co.,  Judge 
Lorton,  Uien  on  the  drcult  bench,  said :  "An 
order  appointing  a  receiver  made  at  cham- 
bers, like  an  order  allowing  an  Injunction  or 
other  Interlocutory  order,  presupposes  a 
pending  case.  The  objection  itbat  there  was 
no  pending  suit  when  the         In  this  case 
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was  made  Is  ft  misconc^tlcai.  I  am  not  at 
all  Inclined  to  agree  that  when  the  coo^ilaln- 
ant*8  bill  and  the  defendant* a  answer  were 
exhibited  to  me  at  Cincinnati,  and  an  api^> 
cfttkm  made  by  both  portlea  for  the  appoints 
mot  of  a  racetTeFf  this  lodging  of  tbe  plead- 
ings with  me  and  this  consent  by  the  defend- 
ants was  not  such  a  commencemrat  of  the 
suit  and  filing  of  the  bill  as  to  make  my 
order  relate  to  the  Tery  time  when  I  acted 
at  OUKlnnatt.  UnlTersal  SaTings  &  Trust 
Go.  T.  Btonebumer,  113  Ted.  251,  61  O.  O. 
A.  20&.  To  sare  the  qnestlon,  I  made  my 
ordw  to  take  effect  when  the  bill  shotUd  be 
filed  at  Orand  Baplds,  and  directed  the  clerk 
to  th^  lasne  the  necessary  process.  Thus 
the  <H:der  was  signed  by  me  on  December 
4th.  It  was  provisional  upon  tbe  actual  fil- 
ing of  the  bill,  and  became  efifectlTe  then 
only.  •  •  •  The  appointment  related 
back  to  the  actual  time  ot  the  appointment, 
which  was  the  actual  time  when  ttie  bill  was 
filed,  because  my  order  was  framed  to  be- 
come eCrectlTe  imly  then,  and  was  as  If  I  had 
made  it  stantfltaneoosly  with  the  filing  ttf  tiie 
hlU." 

It  is  observed  that  in  each  of  the  federal 
eases  cited  an  argnment  is  stated  in  omcln- 
elon  which  puts  those  cases  much  In  line  with 
the  reuonlng  of  onr  own  decisions,  though 
It  Is  to  be  conceded  that  in  the  main  tiiey 
proceed  upon  a  different  theory.  On  the  oth- 
er hand,  we  find  that  Lord  Chancellor  Eldon 
said  in  1808  that  never  in  his  experience  bad 
he  observed  an  Instance  of  tbe  appointment 
of  a  receiver  without  a  bill.  Bx  parte  Mount- 
fOrt,  16  Yes.  445.  And  In  Leddel's  Executor 
V.  Starr,  19  N.  J.  Bg.  169,  It  is  Bald  that 
while  a  receiver  Is  generally  appointed  on 
bill  filed  for  that  pnrpme,  and  rarely  before 
answer,  except  under  provisions  by  particu- 
lar statutes,  there  are  a  few  exc^)tlonal  ca- 
ses where  a  receiver  has  been  appointed  up- 
on petition;  but  these  are  the  cases  of  in- 
fants whose  positlou  as  wards  of  the  court 
gives  them  the  right  to  apply  by  petition,  or 
tbe  cases  of  others  similarly  situated.  With- 
out conceding  the  Intimation  of  the  last  case 
that  Infbnts  become  wards  of  the  court  of 
(duncery,  as  that  court  exercises  jurisdlctltm 
under  the  Constitution  and  laws  of  this 
sta^  without  a  bill  filed  in  regular  conrae, 
and  still  less  that  dianceHors  here  exercise 
the  prerogative  functions  of  parens  patriae  as 
did  the  cbancellors  In  earlier  times,  we  note 
that  on  these  authorities  Mr.  High  states 
the  usual  practice,  both  In  England  and 
America,  to  be  that  receivers  are  appointed 
only  upon  bills  filed  for  that  purpose,  and 
that  as  a  gmeral  rule  the  ooorts  will  not 
grant  a  rec^ver^p  merely  niion  petition, 
when  no  cause  Is  actually  pending  and  no 
bill  la  filed  to  give  the  court  Jurisdiction,  un- 
less In  very  special  cases  of  emergency. 
High  on  Receivers,  {  88.  The  filing  of  the 
bill  Is  the  commencement  of  the  suit  under 


our  statute.  Code,  |  3092.  And  the  filing  Is 
to  be  made  with  the  register  of  the  Chancery 
district  in  which  (in  this  casc^  the  defend* 
ants,  or  a  material  defendant,  resides.  Code, 
1  8098.  We  aHH»hend  that  no  mgeoBj  of 
spedftl  cases,  still  less  that  sny  supposed  ccm- 
Bideratfotts  of  mere  convenience  In  reaching 
at  once  the  dianctilor  and  the  register  whidli 
do  not  exist,  because  tbe  register  may  act 
alone  In  appointing  a  receiver,  can  justlQr 
the  assumption  of  Jurisdiction  except  upon 
bill  filed  as  provided  by  statuta  In  the  cases 
heretofore  decided  by  this  conrt  the  consid- 
eratimu  here  nrged  were  necessarily  Involv- 
ed; but  It  was  hdd  that,  where  a  receiver 
was  appointed  upon  ex  parte  appUcation  be- 
fore bill  filed,  the  aroolntment  should  be  re- 
voked upon  appeal  without  weighing  the  mer- 
its of  the  api^lcaticUL  We  pwcelve  no  over- 
ruling reason  for  departing  from  those  cases, 
and  conceive  onr  duty  to  be,  on  considera- 
tion of  all  the  drcnmstanoei^  to  follow  in 
their  wake. 

A  decree  wQl  be  entered  here  revoking  the 
ftl^intment  of  the  receiver,  and  remanding 
the  cause  for  forther  aivroptiate  orders. 

Reversed  and  remanded. 

DOWDELL,  0.  J.,  and  SIMPSON  and  AN- 
DERSON, JJ.,  concur. 


&IAYOR,  ETQ,  OP  CflTY  OF  BIRMINGHAM 
V.  POOL. 

(Supreme  Court  of  Alabama.    May  12,  1910.) 

1.  MDniOIPAI.  COBFOEATIONS  (g  81ft*)— DEFECT- 
IVE Steeetb  —  Notice  —  Couflainx— Sum- 

CIKNCT. 

A  complaint.  In  as  action  against  a 
for  injaries  to  a  traveler  by  a  ditch  in  a  street, 
which  alleges  that  the  city  made  the  ditch  and 
negligently  permitted  it  to  remain  open,  suffi- 
ciently  alleges  that  it  had  notice  of  its  existence. 

[EM.  Note. — For  other  cases,  see  Municitwl 
Corporations,  Ceat  Dig.  {  1714;  Dec.  Dig.  fi 
816.*] 

2.  MuniOIPAI.  COBPOBATIOHS  (|  818*)  —  Ds- 
BTOnVK  StBIBTS— EVIDKNOB— AjuizSSIBIL- 

m. 

Where,  in  an  action  for  injoriea  to  a  travel- 
er on  a  defective  street,  a  witness  testified  that 
he  called  up  the  street  commlssioner'B  office  and 
requested  them  over  the  telephone  to  remedy  the 
defect  several  days  prior  to  tbe  accident,  and 
that  tbe  person  answerinx  the  telephone  replied 
that  it  would  be  attended  to,  and  the  street 
commissioner  denied  obtaining  tbe  information 
and  making  the  promise,  it  was  competent  to 
show  that  a  telephone  was  kept  In  the  commls- 
sioner'B office,  that  similar  complaints  were  tis- 
u&lly  receiTed  over  the  telephone,  and  that  a 
person  in  the  office  had  authority  to  receive  com- 
plaints during  the  absence  of  the  eommlBSioner. 

[Fd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Oent  Dig.  |  1729;  Dec.  Dig.  | 
818.*] 

8.  MunioiPAi.  CosFOBATzoif B     821*)  —  Dm- 
rBCTivB  Stbekts  —  Aonons-^TiDiiTOB— Ir- 

STRucnona. 

Where  there  was  evidence  justifying  the  In- 
ference that  a  city  knew  of  the  existence  of  a 
ditch  In  a  street,  and  negligently  failed  to  fill 
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It,  or  Deslifcntly  permitted  it  to  remain,  a  gen- 
eral chftTKe  in  favor  of  the  tAty  In  an  action  for 
injariea  to  a  traveler  cained  br  the  ditch  wai 
properly  refused. 

[Ed.  Note^For  otiier  cases,  see  Manidpal 
Corpoifttions,  Out  Dig.  fi  174&-1757;  Dec 

4.  TnAL  (I  i4B*^InaxsucnoN8— Issues. 

GhaiciMTeQaeating  a  finding  for  defendant 
on  the  different  coupte  of  the  complaint  are  im- 
proper, anleas  defendant  is  entitled  to  a  verdict 
nnder  the  entire  complaint. 

tXU.  Notb— For  otlier  caaea,  see  Trial,  Oent 
Die  H  328,  341;  Dec  Dig.  |  14S.*] 
&  MnmOIPAI.  OOKPOBATIOHS  (I  822*)  —  Dk- 

nonvB  Streets— IiTJVBiKB  to  Pedestrians 
— InsTRucnoNS. 

An  instruction,  in  nn  action  against  a  city 
for  injuries  to  a  traveler  on  a  defective  street, 
that  unless  the  d^ect  had  existed  long  enough, 
in  the  absence  of  actual  notice,  for  the  city  In 
the  reasonable  exercise  of  its  duties  to  have  dis- 
covered and  remedied  the  defect,  there  could  be 
no  recovery,  wss  properly  refused,  because  it 
pretermitted  the  city's  dutr  to  gaard  the  defect. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1758-1TII2;  Dec 
Dig.  I  822.*] 

6.  Trial  (|  194*)— IiiSTRUcnoNa— WEtOHT  a» 

Evidence. 

An  instruction  that  tiiere  Is  no  evidence  of 
a  fact  set  forth  therein  Is  properiy  tehised. 

rEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  4o4 ;  Dec  Dig.  1  104.*] 

Appeal  from  City  Court  of  Blrmlncbam ; 

C.  W.  Ferguson,  Judge. 

Action  by  H.  C.  Pool  against  the  City  of 
Birmingham.  From  a  Judgment  for  plaintiff, 
defendant  ai^ieals.  Affirmed. 

The  first  count  alleges  that  the  ditch  or 
excavation  which  proximately  caused  the 
damage  xros  made  In  said  street  by  and  with 
the  knowled)»  of  the  defendant,  and  that 
defendant  had  icnowlec^  of  the  danger  and 
defective  condition  of  said  street  at  the  time 
of  plaintiff's  said  Injury,  and  defendant  neg- 
ligently lulled  to  have  said  street  put  tn 
reasonably  safe  condition.  The  second  count 
alleges  that  the  defendant  had  knowledge  of 
the  defective  and  dangerous  condition  of 
said  street,  or  by  the  exercise  of  reasonable 
diligence  might  have  had  such  knowledge, 
and  negligently  failed  to  repair  the  same,  or 
place  any  warnings,  signals,  etc.  The  fourth 
count  alleges  that  the  defendant  permitted 
the  excavation  to  be  made,  and  that  the 
same  had  not  been  properly  filled  in  and 
made  solid,  and  knew  of  the  dangerous  con- 
dition, or  with  exercise  of  reaswialde  cars 
could  have  Iraown,  and  failed  to  -{dace  warn- 
ing signals  of  any  kind.  Count  8  alleges 
that  the  d^endant  permitted  said  enavaUon 
to  be  made,  and  with  notice  of  the  same  al- 
lowed the  same  to  remain  tn  an  unsafe  and 
dangerous  coudltion.  The  demurrers  raise 
the  question  of  a  failure  to  sufficiently  al- 
l^e  notice  of  the  defects,  or  of  fticta  from 
which  such  notice  would  be  Inferred. 

The  ^Aarges  refused  are:  (1)  The  general 
affirmative  charge.   (2)  Verdict  for  the  de- 


fendant undw  the  first  count.  If  tiie  Jury  be- 
llere  the  evidence.  <^  Same  as  to  the  sec- 
mid  connt  (4)  Same  as  to  tbe  tiiird  count, 
(to  Same  as  to  the  fourth  count  Same 
as  tnt  the  fifth  count.  (7)  Same  as  to  tbe 
sixth  connt  (8)  "I  chai^  you,  gentlemen  of 
the  Jury,  that  unlen  you  believe  tnm  tbe 
evidence  tn  Ibis  case  that  tb«  defect  com- 
plained of  bad  existed  long  enough,  in  tbe 
abs^ce  of  actiial  nottceb  for  tbe  defendant  In 
tbe  reasoDsMe  exeidse  of  Its  dutiea  to  hare 
discovered  and  remedied  said  defects,  then 
can  be  no  recovery  In  this  cause.**  (9)  "I 
charge  you,  gentionen  of  ttB  jury,  that  there 
is  no  eridoKW  In  this  caase  shovbig  tbat  tbe 
defendant  had  actaal  notice  of  tbe  defective 
condition  of  the  street  described  In  tbe  com- 
plaint prior  to  the  timtf  of  plaintiff's  acci- 
dent" 

R.  H.  Tbach,  for  a]n?ellant  L.  J.  Haley. 
Jr.,  for  ai^>eUee. 

ANDERSON,  J.  The  counts  of  tbe  com- 
plaint either  aver  tbat  the  defendant  affirma- 
tively caused  tbe  ditch  to  be  made,  or  negli- 
gently permitted  it  to  remain  open.  If  it 
caused  It  to  be  made,  then  it  had  notice  of 
Its  ezistraice.  On  the  other  hand,  whether 
it  caused  it  to  be  made  or  not  but  n^li- 
gentiy  permitted  It  to  be  there,  the  averment 
that  It  did  so  negligently  permit  it  to  be  In 
the  street  Is  the  equivalent  of  avwrlng  no- 
tice of  the  defect  Jjord  v.  City  of  Mobile. 
113  Ala.  300.  21  South.  368;  Bnsley  r.  Smith. 
51  South  343 ;  City  of  Annlston  v.  Irey.  151 
Ala.  392,  44  South.  48.  The  comfdalnt  was 
not  subject  to  the  grounds  of  demurrer  In- 
sisted upon  in  app^ant'B  argument 

The  witness  Sellers  had  testified  that  he 
called  up  the  street  commlsslonw'a  office  and 
requested  them  over  the  phone  to  flll  the 
ditch  several  6aj»  prior  to  tiw  plaintiff's 
accident  and  that  whoever  answered  the 
phone  said  it  would  be  attended  to.  The 
street  commissioner,  McOartin,  denied  get- 
ting the  Information  and  making  tbe  prom- 
ise, and  it  was  tber^ore  c«npe^t  to  show 
that  e  tel^^ne  was  k^t  In  bis  office^  tiiat 
complaints  of  this  characttf  were  usually  re- 
ceived over  the  phone,  and  tbat  a  young  man 
was  left  In  bis  office  with  authority  to  re> 
eelVB  tbem  during  his  absmce  and  rqwrt 
same. 

Charge  1,  the  gmeral  charge  as  to  the 
entire  com^alnt,  was  properly  refused,  as 
there  was  erldence  tnm.  whldi  the  Jury 
could  infer  that  the  defendant  knew  of  the 
ditdi,  and  n^igontiy  failed  to  fill  It,  or  neg- 
Ugratly  permitted  it  to  be  there. 

Charges  2,  3,  4,  5,  »,  and  7  requested  a 
finding  for  the  defendant  upon  the  dUfiK«nt 
counts.  This  form  of  ctiarge  has  been  re- 
peatedly c<mdemned  1^  this  court,  unless  the 
d^)Nidant  was  oiUtled  to  a  Twdlct  under 
the  entire  complaint.   Bessemer  Co.  v.  Tttl- 
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man,  139  Ala.  464.  36  South.  40;  L.  &  N.  B. 
R.  T.  Sandlln,  125  Ala.  585.  28  South.  40. 
We  do  not  mean  to  bold,  howeTer,  that  de- 
fendant vr&s  entitled  to  the  general  charge 
as  to  any  of  the  counts,  had  It  been  proper- 
ly framed. 

Charge  8,  requested  by  the  defendant,  was 
properly  refused.  If  not  otherwise  Imd,  !t 
pretermits  the  defendant's  duty  to  have 
guarded  or  sl^rnaled  the  defect  It  may  not 
have  had  actual  notice  of  the  ditch,  or  may 
not  have  'been  negligent  In  falling  to  discov- 
er and  repair  same,  and  yet  may  have  been 
negligent  In  tsMlng  to  discover  and  guard 
or  place  warnings  to  protect  the  public. 

Charge  9  asserts  nb  legal  proposition  and 
has  been  repeatedly  condemned  by  this 
court.  Montgomery  R.  R.  v.  Smith,  146  Ala. 
327,  39  South.  757;  Tntwller  T.  Bums,  49 
South.  455. 

The  Judgment  of  the  dty  court  Is  affirmed. 

Affirmed. 

DOWDEUi,  C.  and  SATRS  and  £17- 
ANS,  JJ.,  concur. 


DATIS  STATEL 
(Supreme  Court  of  Alabama.    June  9,  1910.) 

1.  JVBT  (I  70*)— Speciax.  Ybnisb— Quashiko. 

The  court  ordered  6fty  names  to  be  drawn 
from  the  jury  box  as  special  jurors  for  the  trial 
of  a  capital  case  8«ai&st  the  defendant.  Cer- 
tain names  of  jnron  which  had  been  drawn  in 
a  preTions  case  wen  either  intentionally  put 
back  in  the  Jarj*  box  or  put  in  an  envelope  and 
shaken  out  with  the  other  names  when  the  box 
was  shaken.  Held  that,  if  several  names  thus 
wron^Fnlly  and  illegally  in  the  box  were  drawn 
and  made  to  constitute  a  part  of  said  fifty 
names  so  drawn,  then  defendant  did  not  have 
a  special  venire  drawn  from  the  names  right- 
fully and  legally  in  the  jury  box,  and  the  venire 
should  have  been  qoashed. 

[Bd.  Xote.— For  other  cases,  see  Jury.  Cent 
T>ig.  I  324;  Dec  Dig.  S  70.«] 

2.  Jury  ({  117*)— Venibe— Motion  to  Quash 
—Time  of  Making. 

A  motion  to  quash  a  venire  made  before 
the  trial  is  entered  on  is  in  due  time,  and  the 
fact  that  accused  failed  to  object  to  jurors  at 
the  time  they  were  drawn,  thoogh  bis  atten< 
tion  was  then  called  to  tha  facts,  makes  no  dif- 
ference. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  I  544 ;  Dec.  Dig.  |  117.*] 

3.  JUBT  (§  116*)— Quashing  Venibe— Excuse 

OF  JUBOBS— POWES  OF  COUBT. 

A  venire  will  not  be  quashed  on  the  ground 
that  two  of  the  jurota  summoned  for  the  week 
of  the  court  that  a  capital  case  was  set  for 
trial  were  excused  by  the  court  on  the  ground 
that  to  serve  would  work  a  ^at  Injustice  to 
them  by  closing  up  their  busmess^  though  ac- 
cused was  not  in  court  at  the  time  and  did 
Dot  consent  thereto. 

[E9d.  Note.— For  other  cases,  see  Jury,  Cent 
IMg.  I  543;  Dec.  Dig.  |  HG.*J 

4.  JDBT         144*)— lUPANELINQ — MISTAKE  IN 

Name  ow  Juiob— Statutes. 

Under  CodI  1907,  |  7267,  providing  that 
a  mistake  In  the  name  of  a  person  summoned 


as  a  juror  for  a  capital  case  does  not  Justify 
the  quashing  of  the  venire,  but  the  court  must 
discard  the  name  and  direct  the  summoning  of 
other  jurors,  the  court  may  discard  a  juror  be- 
cause of  a  mistake  in  bis  name  as  drawn. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {  633;  Dec  Dig.  |  144.*] 

5.  Cbiminai,  Law  <|  1144*)  — Appeal- Pbe- 
sumftiohb. 

Where  the  bill  of  exceptions  does  not  pur- 
port to  set  out  alt  that  was  done  on  the  trial 
court  discarding  tbe  name  of  a  ^uror  drawn 
from  the  venire  on  the  ground  of  mistake  in  the 
juror's  name,  the  court  on  appeal  will  presume 
tbat  the  trial  court  complied  with  Code  1907i 

5  7267,  in  supplying  the  juror's  place. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  i  3023;  I>ec  Dig.  |  1144.*1 

6.  Cbimiral  Law  (|  1120*)— Afz^al— Evi- 
dbncs— Review. 

Where  the  bill  of  exceptions  does  not  par- 
port  to  set  out  all  of  tbe  evidence,  the  court  on 
appeal  cannot  say  tbat  the  trial  court  erred  in 
allowing  a  witness,  against  tbe  objection  of  ac- 
cused, to  testify  as  to  a  confesBion  of  accused 
at  the  preliminary  trial  on  the  ground  that  it 
was  not  shown  to  be  voluntary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2G34;  Dec  Dig.  fi  1120.*] 

7.  CBiuinAi,  Law  ($  400*)— Evidence— Sec- 

OIVDABT  EVIDEZirCE— ADHISfflBItETT. 

Where  a  confession  was  made  during  the 

Jireltminary  trial  while  accused  was  testifying 
or  himseu,  it  will  be  presumed  that  his  tes- 
timony was  reduced  to  writing  by  the  trial  jus- 
tice as  required  by  Code  190i,  f  7600,  so  that 
parol  evidence  of  the  confession  Is  inadmissible, 
in  the  absence  of  a  predicate  showing  that  the 
testimony  was  not  reduced  to  writing  or  tbat 
the  writiDc  has  been  lost  and  cannot  be  found 
after  dne  diligence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  879;  882;  Dec.  Dig.  I  400.*] 

6  Cbihinal  Law  <f  SIT*)— OonrassioifB  — 

ADUlSSIBII.ITr. 

The  court  may  permit  a  witness  testifying 
to  a  confession  of  accused  voluntarily  made  to 
state  tbe  eatlze  confession  fonning  a  part  f>f 
tbe  res  gestK. 

[Ed.  Note.— For  other  eaae^  mt  Criminal 
Law,  Cent  Dig.  H  UQO;  11^;  Dec  Dig.  | 
617.*] 

Appeal  from  Circuit  Court,  Elmore  Coun- 
ty;  W.  W.  Pearson,  Judge. 

John  Davis  was  convicted  of  murder  In 
the  first  degree,  and  be  appeals.  Reversed 
and  remanded. 

It  appears  from  tbe  bvnacrlpt  that  In 
drawing  the  venire  for  tbe  case  of  State  v. 
Walter  Harrison  the  following  were  drawn 
as  jurors  and  placed  upon  said  venire:  W. 
B.  De  Berdalaben,  O.  H.  WUliama,  J.  B. 
Boy,  L.  T.  Norrls,  8.  H.  Peerey,  J.  H.  Jones, 
and  T.  B.  Collier.  It  further  appears  that 
EL  P.  Wldeman  was  drawn  aa  a  grand  Juror 
for  the  texm  of  .tbe  covrt  at  which  this 
venire  was  drawn,  and  tbat  he  served  upon 
the  grand  jury,  and  tbat  S.  P.  Storrs  and 
0.  El.  Enslen  wore  drawn  aBd  srared  as  reg- 
ular JnnwB  for  tbe  wedc  of  this  trial.  EI- 
thw  these  names  were  replaced  in  tbe  jury 
box  by  the  Judge,  or  they  escaped  from  the 
envelope  In  which  they  were  placed,  and  be- 
came mingled  with  the  other  names  In  the 
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jury  box,  and  were  drawn  vpoa  Oie  special 
venire  to  try  thla  defendant  Tbe  motlan  to 
auash  contains  these  three  reasons  for  the 
qnasblar  of  the  Tenlre  snred  upon  the  de- 
fendant In  this  esse. 

J.  A.  Holmes  and  B.  K.  McMorrla,  for  ap* 
pellant  Alexander  M.  Garber,  At^.  Qea., 
tta  the  Stat& 

BYANS,  J.  The  motion,  by  dtfendant  to 
quash  the  voilre  should  have  been  sustained. 
When  the  names  had  been  drawn  out  of  the 
Jury  box  for  the  trial  of  anothw  capital 
ease,  they  could  not  be  restored  to  the  Jury 
box  by  the  presiding  Judges  or  any  one  els^ 
and  then  drawn  for  the  trial  of  defWdant 
without  tiierehy  making  an  lll^al  venire.  It 
Is  the  purpose  of  the  law  that  the  Jury  box 
shall  be  filled  only  by  the  jury  commission- 
ers at  the  time  and  In  the  manner  prescrlN- 
ed  by  biw.  and  wlienever  a  name  Is  drawn 
therefrom  for  forming  any  Jury,  regular-  or  i 
special,  that  name  can  never  be  restored  to 
the  box  exe^  by  the  Jnry  commlsslonrav 
when  they  refill  the  box.  No  one  tise  has 
authority  to  do  so.  "It  Is  from  the  names, 
[woperly,  rightfully,  legally  In  the  jnry  box, 
the  statute  contemplates,  so  long  afi  the  box 
Is  not  exhausted,  the  jurors  forming  the 
special  Tenlre  shall  be  drawn."  It  Is  imma- 
terial whether  the  names  were  Intaitlonally 
put  back  In  the  jury  box '  and  minted 
with  those  already  in  ther^  or  whether,  as 
tbe  admitted  ftcta  show,  th^  w«re  put  In 
an  envelope  and  were  shakm  out  with  the 
other  name%  when  the  box  was  shaken.  In 
either  case  tta^  were  Impropwly  in  the  box 
and  formed  no  part  of  the  names  therein 
from  wbldEi  a  Jc^al  Jury  could  be  drawn. 
The  court  made  an  order  for  fiO  names  to  be 
drawn  from  said  jury  box  as  special  jurors 
for  the  trial  of  the  case  against  the  defend- 
ant and,  if  several  of  the  names  thus  wrong- 
ful^ anA  Illegally  In  the  box  were  drawn 
and  made  to  constitnto  a  part  of  said  GO 
names  so  drawn,  then  defendant  did  not  have 
a  special  venire  drawn  "from  the  names 
proj^Ur,  rightfully,  and  locally  In  the  Jury 
box,  and  the  venire  was  not  such  as  the  law 
provided  he  should  have."  WlUElns  v.  Stat^ 
112  Ala.  65,  21  South.  66;  Cawley  v.  State, 
13S  Ala.  12B.  82  South.  227;  Jlmmerson  v. 
State,  138  Ala.  18,  82  South.  141.  The  mo- 
tion, having  been  made  before  the  trial  was 
ratered  upon,  was  In  due  tlme^  and  tbe  fact 
that  defendant  failed  to  object  to  said  jurors 
at  the  time  th^  were  drawn,  and  his  attm- 
tlon  was  called. to  the  fhc^  can  make  no 
dlfFermce.  He  could  make  the  motion  at 
any  time  before  the  trial  was  entered  upon. 
Mayfieldl  Dig.  voL  1,  pw  888,  H  817,  818, 
and  cases  there  cited. 

The  court  excused  two  of  the  Jurors  who 
were  summoned  for  the  we^  of  tbe  court 
that  this  case  was  set  for  trial,  upon  the 
ground  that  to  serre  would  work  a  great  in- 
justice to  them  by  dosing  up  their  business. 


d^Hidant  was  not  present  In  conrt  vhm 
this  was  done,  nor  did  he  consent  tliereto. 
This  was  made  ooe  of  the  grounds  for  mo- 
tion to  quash  the  venire.  Chief  Justice 
Stone,  In  the  case  of  Farlss  v.  States  85  Ala. 
4,  4  South.  680,  says.  In  speaking  of  the 
rule  laid  down  In  Parsons  v.  State,  22  AbL 
60,  and  of  the  criticisms  ot  such  a  practice 
by  tbe  court  as  tbe  matter  now  being  dis- 
cussed In  the  cases  of  Phillips  t.  State;  68 
Ala.  468,  and  Sbelton  v.  States  78  Ala.  5: 
"This  question,  bowevec,  has  been  twice  de- 
dded  the  oOier  way,  and  we  will  treat  It  as 
settled.  Floyd  v.  State.  65  Ala.  81;  Jackson 
V.  State,  77  Ala.  18.  We  do  this  not  re- 
luctantly, because  the  rule  ssswted  In  .Pa^ 
son's  Oajse  is  exceedingly  Inconvenient  in 
practice  and  it  Is  believed  that  It  acoomplish- 
ee  no  good  result.  It  must  be  presumed  that 
Judges,  In  ocuslng  Jurorst  act  on  correct 
principles,  snd  discharge  them  <mly  for  good 
and  suffl(dent  reasons."  Upon  this  anthority 
we  hold  that  this  ground  of  the  motioi  to 
quash  was  not  wen  takfflk 

The  bill  of  exertions  states  that  when 
the  Jnry  wss  being  drawn  or  sdected  from 
the  venire  for  this  trial,  the  name  of  one 
"Bowing'  was  drawn  and  called,  and  In 
answer  to  said  name  one  **Bowen"  appeared 
as  the  man  who  had  been  summoned  under 
that  name;  tliat  the  court  discarded  the 
name  against  objectlcm  and  aceptlon  of  de- 
tendant.  The  court  in  doing  this  acted  with- 
in and  according  to  the  plain  mandate  of 
the  law.  Code  1907.  f  7267.  The  bni  of  ex- 
ceptions does  not  purport  to  set  out  all  tliat 
was  done,  and  this  court  will  presume  that 
the  court  complied  with  said  8ectl(m  of  the 
Code  In  supplying  his  place. 

The  bill  of  exceptions  does  not  pinport  to 
set  out  all  of  tb»  evidmce.  We  cannot 
therefore  say  that  tbe  court  erred  In  allow- 
ing the  witness  Monroe  Jowers,  against  fh» 
objection  of  defendant,  to  testify  as  to  the 
c<mfe8slon  of  defendant  at  the  preliminary 
trial  before  the  Justice  <tf  tbe  peace;  on  the 
ground  that  It  was  not  shown  to  be  volunta- 
ry. Tbe  said  confession  baring  been  made 
during  the  preliminary  trial,  whUe  defendant 
was  testifying  tor  himself,  it  will  be  pre- 
sumed that  his  testimony  was  taken  down 
In  writing  1^  the  trial  Justice  as  tlie  law  di- 
rects, and  the  objection  to  the  parol  evi- 
dence of  his  confession  should  have  been 
sustained,  unless  a  proper  predicate  for  the 
admission  of  secondary  evidence  was  first 
laid,  by  showing  that  in  fact  it  was  not  taken 
down,  or  that  It  had  been  lost  and  could  not 
be  found  after  diligent  search,  as  the  law 
directs.  Davis  v.  State,  17  Ala.  417;  Code 
1007,  S  7600;  Mathews  v.  State,  96  Ala.  62, 
11  South.  206;  Sanford  v.  Stats^  143  Ala. 
78,  89  South.  870.  * 

If  the  confiBBslon  was  vohintary,  it  was 
competent  for  tbe  court  to  allow  the  witness 
Lucius  Body  to  tell  the  entire  confession, 
as  It  was  all  a  part  of  "the  res  gestae,  and 
the  objection  to  that  part  wheetSa  lie  told 
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of  atrlklns  the  little  boy  with  the  gun  was 
propwlf  allowed  over  the  objection  of  de- 
fendant Smith  T.  State^  88  Ala.  73,  7 
South.  62. 

For  the  errors  pointed  on^  thla  case  li  re* 
'veraeA  and  remanded. 
Berersed  and  remanded. 

ANDERSON,  BCATFIBIiD.  and  SATBB, 
JJ.,  concur. 


WHALEX  STATE. 
(Supreme  Court  of  Alabama.    Dee.  16,  1900. 

Rehearing  Denied  June  80,  lOia) 
X  ConnrrnmoiTAi.  La.w  (|  48*)— Dkiebmi- 

HATlOlf   OF  GOHSTITUTIONAI.  QUBBTIONS  — 

CoNaTBUcnoN  in  Favob  op  Statute. 
All  doubts  should  be  resolved  in  favor  of 
the  constitutionality  of  a  law,  and  it  should  bo 
upheld  when  it  is  capable  of  being  construed  so 
as  to  harmonize  with  the  Constitution  without 
doing  violence  to  the  legislative  intent. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  8  46 ;  Dec  Dig.  |  48.*] 

2.  OoNsnroTiONAi,  Law  (S  64*)  —  IdiaiBLA- 
TIVB  PowsBB— Delegation. 

Sp.  Sess.  Laws  1907,  89,  authorising 
atreet  railroad  companies  to  make  reasonable 
rules  regarding  transfers,  and  making  it  unlaw- 
ful to  fraudulentty  or  willfuU;  violate  such 
rules,  is  not  unconstitutional  as  delegating  to 
street  railroad  officials  not  only  tbe  Hpxt  to  leg- 
islate, but  to,  in  effect,  suspend  the  law  a 
suspension  or  Abolition  of  the  rules ;  tbe  right 
to  make  reasonable  rules  existing  inaei>endently 
of  the  act  and  the  authority  thereby  given 
not  being  the  delegation  of  authority  to  legis- 
late, but  merely  reiterating  Oie  right  to  make 
such  rules. 

[Ed.  Note.— For  other  cases,  see  Oonstltntioi- 
al  Lew.  Dec  Dig.  S  64.*] 

Mayfleld,  Sayre,  and  Evans,  JJ.,  dicsenUng. 

Appeal  from  CMmlnal  Court,  Jefferson 
County;  S.  L.  Weaver,  Judge. 

R.  E.  Whaley  was  convicted  of  an  offense, 
and  he  appeals.  Affinned. 

Gaston  &  Pettos,  for  appellant.  Alexan- 
der M.  Garbo:,  Atty.  (Sea.,  and  TUlman, 
Bradley  &  Ufwrow,  for  tbe  State. 

ANDERSON,  J.  It  first  appeared  to  tbls 
court,  that  the  act  In  question  (Bp.  S^bb. 
Laws  1907,  p.  89)  was  violative  of  the  Con- 
stitution becaase  It  delegated  to  ofticlals  of 
street  railroad  companies,  not  only  the  right 
to  legislate,  but  to,  in  effect,  fiuq>end  the  law 
by  a  BUBpeii8l<m  or  abolition  of  the  rules. 
The  question  is  still  a  close  one,  bnt  all 
doubts  should  be  resolved  in  favor  of  tbe 
constitutionality  of  a  law,  and  it  should  be 
nidield  when  It  Is  capable  of  being  construed 
so  OS  to  harmoufze  with  tbe  ConsUtutlon 
w4thont  doing  violence  to  the  legislative  In- 
tent The  right  to  make  reasonable  rules 
by  street  car  companies,  through  its  officers 
and  servants,  exists  independent  of  the  act, 
and  the  authority  thereby  given  Is  not  the 
delegation  of  authority  to  legislate,  bnt  mere- 


ly reiterates  the  right  of  the  officers  to  make 
reasonable  rules  In  and  about  tbe  conducting 
of  the  business  of  the  public  service  utility, 
and,  in  addition  thereto,  prohibits  under  pen- 
alt}',  a  violation  of  said  rules.  This  statute 
makes  it  unlawful  to  fraodnlently  or  will- 
fully violate  said  rules.  A  party  cannot  be 
guilty  of  violating  this  law  unless  be  violates 
the  rules  fraudulently  or  willfully  and  know- 
ingly. The  rules  must  be  reasonable,  and 
must  be  known  to  blm  at  the  time  of  the 
violation  of  same.  The  fact  that  the  rules 
may  be  (Aanged  or  susj^ded  is  no  delega- 
tion of  authority  to  make,  change,  or  BUf>peud 
the  law,  but  m^ely  relates  to  the  subject 
upon  which  the  law  operates.  Tbe  law  is 
made  by  tbe  L^j^lalature,  and  cannot  be  re- 
pealed or  suspended  except  by  said  body,  and 
the  fact  that  the  rules  may  be  changed  or 
suspended  In  no  wise  dianges  or  suspends 
the  law.  It  is  on  the  statute  books,  and 
there  It  remains  until  repealed  or  amended 
by  the  Legislature,  and  the  abolition  or  sus- 
pension of  the  rules  only  removes  the  subject 
tor  the  time  being,  upon  which  tbe  law  iter- 
ates. Whether  the  rules  are  made  or  not  or 
are  repealed  or  suspended  after  being  made, 
we  atlll  have  the  law  remaining  in  force,  and 
ready  to  apply  to  the  subject  whenever  It 
comes  into  existence.  T^ere  might  be  but 
one  street  car  company  in  the  state,  and  it 
might  suspend  operation,  and  there  would 
therefore  be  no  subject  upon  which  the  law 
would  presently  operate,  but  this  fact  would 
not  repeal  or  suspend  the  law  Itself,  for  lat- 
er we  might  bave  many  street  car  companies, 
or  the  existing  one  might  resume  operation, 
and  as  soon  as  any  of  than  formulated  rea- 
sonable rules  there  would  be  a  subject  upon 
which  this  existing  law  can  operate,  not* 
withstanding  it  was  not  In  being  when  the 
law  was  enacted  or  may  bave  not  existed  at 
all  times  after  the  passage  of  same. 

Tbe  act  in  question  being  valid,  and  there 
being  no  reversible  error  disclosed  by  the 
record,  the  judgment  of  tbe  criminal  court  Is 
affirmed. 

Affirmed. 

DOWDBLL,  a  J.,  and  SIMPSON  and  Mc- 
CLBLLAN,  JJ,  concur. 

SAYRE,  J.  (dissenting).  I  do  not  doobt 
that  the  Legislature  may  lA  the  proper  exer- 
cise of  the  police  power  regulate  every  busi- 
ness in  the  state.  Nor  do  I  doubt  that  the 
Legislature  may  confer  upon  railroad  com- 
panies, or  Individuals  operating  railroads,  the 
power  to  provide  proper  regulations  for  the 
protection  of  their  property,  the  property  of 
those  with  whom  they  deal,  and  for  tbe  en- 
forcement of  their  mutual  rights.  Indeed, 
they  have  that  rl^t  without  express  l^lsla- 
tlve  grant,  and  thm  are  drcnmstances  In 
which  a  failure  to  adopt  a  proper  system  of 
rules  and  regulations  would  amount  to  a 


*For  otliar  cases  ■«•  Mioe  tople  aod  swtlon  NXJliBBR  la  I>*e.  Dig.  a  Am.  Dig.  K«r  N<k  8«rlas  a  Bep'r  ladasM 


Digitized  by  Google 


942 


02  BOtJTHERN  BEPORTBB. 


(Ala. 


dereliction  of  duty.  But  It  has  never  been 
supposed,  BO  far  as  I  am  iDformed,  that  rules 
adopted  In  pursuance  of  Uiia  geueral  power 
amounted  to  more  than  rules  of  prudence 
Ijindlng  only  upon  those  who  have  notice  of 
them.  Here,  the  proposition  la  to  punish 
crlmlDally  persons  who  may  violate  the  rules 
a  certain  class  of  private  business  corpora- 
tions  may  see  fit  to  adopt  from  time  to  time, 
and  commits  the  power  also  to  their  mana- 
ging agents.  It  seems  obvious  to  me  that  no 
jiecullar  merit  to  save  the  statute  is  to  he 
found  In  the  fact  that  the  enterprises  con- 
cerned are  railways,  or  that  the  agents  upon 
whom  the  power  Is  conferred  are  managing 
agents.  If  the  act  is  to  be  sustained  as  a 
valid  exercise  of  legislative  [>ower,  a  simi- 
lar power  may  be  conferred  on  any  corpora- 
tion or  person  doing  business  In  this  state, 
and  may  as  well  have  been  conferred  upoo  a 
motorman  or  conductor.  But  I  do  not  agree 
that  any  private  corporation  or  person  can 
have  the  power  to  define  the  elements  of  a 
crimiuai  act  The  citizen  can  be  required  to 
look  only  to  the  common  law,  to  legislative 
enactmeuts,  or  to  the  ordinances  and  rules  of 
a  certain  class  of  public  corporations,  and 
perhaps  to  some  public  ofilcers  acting  under 
responsibility  as  the  representatives  of  the 
people,  to  which  quasi  legislative  powers  are 
delegated  for  limited  and  most  generally  local 
purposes,  to  know  what  acts  of  his  may  be 
punished  under  the  criminal  laws  of  the 
state.  Mr.  Cooley  thus  speaks  of  the  doc- 
trine: "It  has  already  been  seen  that  the 
Legislature  cannot  delegate  its  power  to 
make  laws;  but,  fundamental  as  this  maxim 
is,  it  is  so  'qualified  by  the  customs  of  our 
race,  and  by  other  maxims  which  regard  lo- 
cal government,  that  the  right  of  the  Legis- 
lature, In  the  ratire  absence  of  autborlza- 
tion  or  prohibition,  to  create  towns  and  oth* 
er  inferior  municipal  organizatlous,  and  to 
confer  upon  them  the  potvers  of  local  govern- 
ment, and  especially  of  local  taxation  and 
public  regulations  usual  with  such  corpora- 
tions, would  always  pass  unchallenged." 
Cons.  Lim.  204.  In  Dunn  v.  Ck>urt  of  Coun- 
ty Revenues.  85  Ala.  144,  4  Sout^.  Gtll, 
speaking  of  a  stock  law.  It  was  said:  "These 
laws  are  complete  within  themselves,  provid- 
ing, as  they  do,  lo  detail,  for  regulating  the 
running  of  stock  at  large,  and  the  enforce- 
ment of  the  rights  of  all  parties  to  be  affect- 
ed by  them  in  the  particular  locality  to 
which  they  are  made  applicable.  None  of 
their  terms  or  provisions  are  made  to  rest  in 
the  legislative  discretion  of  the  county  au- 
thorities. As  to  this  feature,  the  General  As- 
sembly had  not  abdicated  any  of  that  consti- 
tutional and  prerogative  power,  which  is  pe- 
culiarly its  own.  The  only  power  conferred 
or  delated  is  to  determine  the  contingency 
on  -which  the  laws,  or  certain  designated  por- 
tions of  them,  may  gK>  into  effect  It  Is  no 
objection  to  a  statute  that  It  la  conditional, 
or  that  its  taking  effect  is  to  depend  upon 
some  specified  subsequent  event  Anirma- 


tive  legislation,  in  some  cases,  may  be  adopt- 
ed of  which  the  parties  interested  are  at  lib- 
erty to  avail  themselves  or  not  at  their  op- 
tion"—citing  Cooley  Cons.  Llm.  117.  In  Brod- 
bine  T.  Inhabitants  of  Revere,  182  Mass.  596, 
86  N.  E.  607,  It  was  held  that  a  statute  giv- 
ing the  btMrd  of  metropoUtan  park  commis- 
sioners authority  to  "make  rules  and  regula- 
tions for  the  government  and  use  of  the  road- 
ways or  boulevards  under  its  care,  breaches 
whereof  shall  be  breaches  of  the  peace,  pun- 
ishable as  such  In  any  court  having  Jurisdic- 
tion of  the  same"  was  constitutional.  But 
observe  the  reasoning  upon  which  that  deci- 
sion was  placed.  After  noting  that  there  is 
a  well-known  exception  to  the  rule  which  for- 
bids the  delegation  of  the  power  to  make 
laws,  resting  upon  conditions  which  existed 
from  ancient  times  in  most  of  the  older 
states  of  the  Union,  which  the  Constitutions 
of  those  states  generally  recognize,  namely, 
the  existence  of  towns  or  other  local  govern- 
mental organizations  which  bad  always  been 
accustomed  to  exercise  self>govemment  iu  re- 
gard to  local  police  regulations  and  other 
matters  affecting  peculiarly  the  Interest  of 
their  own  Inhabitants,  and  that  on  this  ac- 
count the  determination  of  matters  of  this 
character  had  been  held  to  be  a  proper  exer- 
cise of  local  self-government  which  the  Leg- 
islature might  commit  to  a  city  or  tovi'n,  the 
court  expressed  Itself  as  follows:  "How  far 
this  principle  may  be  extended  In  the  proper 
application  of  It  Is  a  subject  on  which  there 
is  much  difference  of  opinion  among  Judges. 
Whether  It  will  Justify  the  creation  of  a  tri- 
bunal other  than  the  voters  or  their  usual  rep- 
resentatives, where  they  have  a  representa- 
tive government  for  the  management  of  mn- 
ntctpal  affairs,  seems  not  to  have  been  much 
considered  by  the  courts.  It  Is  very  clear, 
where  the  people  of  a  city  or  town  have  be- 
come so  numerous  that  the  management  of 
their  municipal  affairs  can  be  conducted  con- 
veniently only  by  a  representative  body  like 
a  city  council,  that  municipal  l^lslatlMi. 
such  as  making  ordinances  and  regulations 
as  to  local  matters  affecting  the  health,  safe- 
ty, and  convenience  of  the  people,  may  be 
intrusted  to  the  people's  chosen  representa- 
tives In  a  city  government  *  *  *  In  this 
commonwealth  legislation  has  gone  further 
than  this.  Apparently  on  grounds  of  expe- 
diency amounUng  almost  to  necessity,  the 
making  of  rules  and  regulations  for  the  pres- 
ervation of  the  public  health  has  been  In- 
trusted to  boards  of  health  •  •  •  and  a 
violation  of  the  rules  established  by  city  or 
town  boards  has  long  been  and  Is  now  pun- 
ishable In  the  courts."  And  it  was  said  that 
those  statutes  were  to  be  Justified  upon  one 
or  both  of  two  grounds:  The  board  of  health 
was  treated  as  properly  representing  the  peo- 
ple in  making  regulations;  the  work  of  the 
board  of  health  was  treated  as  only  a  deter- 
mination of  details  In  the  nature  of  admlo- 
istratloa.  In  my  Judgment  the  concurrence 
of  both  grounds  Is  iwc«s?a>TJ^nK9rt  lcg> 
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isIaUou  of  Hut  cbaracta.  And  penal  nile« 
made  by  boards  of  harbor  and  land  commls- 
^oen  were  eald  to  be  sustained  upon  these 
ground 8.  On  tbese  principles,  also,  was  bas- 
ed the  decision  In  Ingram  t.  State,  SB  Ala. 
247.  84  Am.  Dec  782. 

The  Massachusetts  case  from  which  I  have 
Just  quoted  states,  a»  well  as  it  can  be  stated, 
the  theory  of  x>enal  rules  and  ttae  Justification 
for  tbem.  Chief  Justice  Marshall  had  betote 
that  used  this  language,  which.  In  my  Jodg- 
moit  points  out,  by  Infeiwce  at  least,  an  ex- 
ceedingly Important  limitation  upon  the  d^e- 
gated  power  of  establlsliiiv  such  roles:  "It 
will  not  be  contoided  that  Oongress  can  dele- 
gate to  the  courts,  or  to  any  oUier  tribunals, 
powers  whidi  are  strictly  and  exclusively 
l^islative.  But  Congress  may  cotalnly  dele- 
gate to  othors  powers  which  the  Legislature 
may  rightfully  exercise  itself.  «  *  *  Tbe 
difference  between  the  departments  undoubt- 
edly is  that  the  Legislature  makes,  the  exec- 
ntlve  executes,  and  the  Judiciary  coostraes, 
t^e  law.  But  the  making  of  the  law  may 
commll  sometliing  to  the  discretion  of  the 
other  departments,  and  the  precise  boundary 
of  thlB  power  Is  a  subject  of  delicate  and  dif- 
ficult inquiry  Into  wlilch  the  courts  will  not 
enter  unnecessarily."  Wayman  v.  Southard, 
10  Wheat  1,  6  L.  Ed.  253.  And  he  Instances 
the  power  conferred  upon  courts  to  make 
rules  which  was  the  subject  of  Inquiry  In 
that  case.  I  am  not  disposed  to  aid  in  the 
extension  of  this  doctrine  of  delegated  pow- 
ers to  private  corporations  and  persons  wbicb 
are  not  any  part  of  the  scheme  of  govern- 
ment and  whicti  are  without  responsibility 
f«r  the  manner  in  wblch  the  power  may  be 
exercised.  Certainly  this  court  has  never 
gone  to  any  such  extent.  Certain,  also.  It  Is 
that  In  each  of  the  cases  dted  to  support  this 
statute  the  l!<^lslature  had  conferred  power 
to  make  necessary  rules  upon  co-ordinate 
branches  of  the  government,  and  not  upon 
private  persons.  In  the  case  at  band  we  are 
requested  to  put  the  citizen  who  may  desire 
to  conduct  himself  In  conformity  to  all  the 
laws  of  his  country  in  a  situation  where  he 
cannot  go  to  the  Legislature,  nor  to  his  lo- 
cal government,  nor  even  to  any  official  bu- 
reau or  public  officer,  bnt  must  have  recourse 
to  eufii  Information  as  may  be  vouchsafed 
by  a  private  business  corporation  or  a  pri- 
vate person,  to  know  what  he  may,  and  what 
he  may  not,  lawfully  do.  The  private  flies  of 
a  business  concern  are  to  be  the  sole  memori- 
als of  penal  rules  under  which  every  citizen 
of  the  state  may  suffer.  Without  such  rules 
enacted  by  street  railway  companies  or  their 
agents  the  statute  means  absolutely  nothing. 
A  more  complete  surrender  of  the  legisla- 
tive power,  a  more  decided  step  towards  a 
boreancratlc  scheme  of  govomment,  cannot 
be  Imagined.  Such  rules,  in  my  Judgment, 
ore  not  called  for  by  any  necessity  of  gov- 
ernment, lack  l^lslatlve  authority,  lack  that 
promulgation  which  is  an  essential  of  con- 


stltutlooal  legislatltm,  ud  are  absolutely 
void.  For  these  reasons,  I  dissent 

MAY^'IBLD  and  BVANS,  JJ.,  concur  In 
these  views. 

MAYFIELD,  J.  (dIssenUng).  I  concur  In 
all  that  is  said  by  Justice  SATRE  in  bis 
dissenting  opinion,  and  In  addition  thereto  I 
feel  constrained  to  add  the  following,  as  ex- 
pressive of  my  views  of  the  unconstitution- 
ality and  Invalidity  of  the  statute  In  qnes- 
tlon,  and  which  Is  upheld  by  the  court  In 
the  majority  opinion: 

If  the  statute  In  question  only  declared 
that  any  person  who,  with  Intent  to  defraud 
or  Injure  another,  Issues  transfers  or  other- 
wise disposes  thereof.  In  willful  violation  of 
any  reasonable  rules  of  any  common  carrier, 
shall  be  guilty  of  a  misdemeanor,  and,  on 
conviction,  shall  be  punished  by  a  fine  of 
$100,  and  may  also  be  sentenced  to  Impris- 
onment In  the  county  jail,  etc.,  I  concede 
that  tt  would  be  within  the  power  of  the 
Legislature,  and  might  be  valid  If  constitu- 
tionally enacted.  The  statute  in  question, 
however,  does  not  do  this,  but  In  my  opinion 
It  has  attempted  to  authorize  any  person  or 
corporation  operating  a  street  railroad  with- 
in this  state,  acting  through  a  president  or 
other  authorized  managing  officer,  to  make 
any  and  all  rules  and  regulations  for  the  Is- 
sue and  use  of  transfer  tickets,  commonly 
called  "transfers,"  which  may  be  necessary 
for  the  protection  of  the  person  or  corpora- 
tion making  the  rules.  The  statute  does  not 
at  all  Limit  It  to  rules  whldi  are  reasonable, 
but  permits  it  to  make  any  rules  for  the  is- 
sue or  use  of  transfers  which  the  carrier 
deems  necessary  for  its  protection.  If  it 
does  not  mean  this,  what  Is  tbe  use  or  sense 
of  the  first  section  of  the  statute?  The  pow- 
er and  right  to  make  all  snCh  reasonable 
rules  as  to  transfers,  already  existed.  The 
act  is  certainly  not  merely  declaratory  of 
the  c«nmon  law;  it  was  clearly  not  so  In- 
tended. 

The  second  section  of  flie  act  makes  it  un- 
lawful for  any  person  not  authorized  by  the 
rules  <not  the  stetnt^  to  issue  or  dispose  of 
sudi  transfers. 

The  third  section  makes  It  unlawful  for 
any  person  to  use  a  transfer  not  Issued  in 
accordance  with  such  rules,  or  to  use  one 
properly  Issued  for  any  other  purpose  than 
that  for  whldi  the  rule  autiiorises  tt  to  be 
used. 

Section  five  attempts  to  make  it  a  crime 
for  any  conductor  or  other  agent  of  the  cor- 
poration to  Issue  or  dispose  of  sucb  trans- 
fers In  violation  of  any  existing  rules,  or  of 
any  that  might  thereafter  be  adopted  by  the 
common  carrier,  and  to  fix  a  penalty  for 
the  violation. 

Section  five  makes  it  a  crime  for  any  per- 
son, other  than  the  conductor  or  agent  of 

the  common  carrier,  to  issue /or^dlwos4^f 
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any  transfer  In  Tlolatlon  of  any  role  or  r^- 
ulatlon  tbat  might  be  adopted  by  the  person 
or  corporation  operating  a  street  railroad; 
and  also  makes  It  a  crime  for  any  person  to 
buy  or  receive,  for  the  purpose  of  using,  or 
to  use  or  attempt  to  use,  any  such  transfer, 
as  fare,  on  any  car  operated  upon  such 
street  railroad,  willfully  In  vtolatlon  of 
such  rules,  and  prescribes  a  penalty  by  fine 
and  imprisonment  or  hard  labor. 

The  act,  in  addition  to  the  foregoing,  does 
make  It  a  crime  to  issue,  dispose  of,  or  use, 
such  transfers  In  violation  of  the  rules  and 
with  the  Intent  to  defraud.  This  provision  I 
think  is  proper,  If  the  act  was  otherwise 
valid.  In  short,  the  act' Is  In  my  opinion 
nothing  more  nor  less  than  an  attempt,  on 
the  part  of  the  Legislature,  to  authorize  any 
and  all  persons  in  this  state  who  operate  a 
street  railroad,  or  the  president  or  managing 
officer  of  a  corporation  which  operates  such 
a  street  railroad,  to  make  and  unmake  the 
criminal  laws  of  the  state  pertaining  to  the 
issne,  use,  or  dispraltion  of  transfeirs  used 
in  connection  with  street  railroads. 

The  act  does  not  attempt  to  authorize,  reg- 
ulate, or  prohibit,  anything  except  the  issu- 
ance, use,  or  disposition  of ,  these  transfers. 
It  neither  makes  nor  attempts  to  make  any 
law  relating  to  the  subject-matter.  It  mere- 
ly attempts  to  authorize  certain  private  In- 
dividuals to  make  or  unmake  any  law  they 
may  desire,  relative  to  the  matter,  without 
let  or  hindrance,  and  attempts  to  make  all 
persons  guilty  of  a  crime  who  violate  such 
individual-made  laws,  and  prescribes  a  rath- 
er severe  punishment  of  fine.  Imprisonment, 
or  hard  labor.  If  these  favored  persons  au- 
thorized to  make  the  laws  on  Uils  subject 
make  no  rules  or  regulations  thereon,  then 
there  can  be  no  crime  under  this  act  If 
they  make  rules  on  this  subject  there  will 
be  just  that  many  laws,  and  no  more,  un- 
der this  act ;  If  they  make  rules  on  the  sub- 
ject to-day,  there  are  that  many  laws  on  the 
subject  to^y ;  If  they  repeal  or  abolish  aU 
these  rules  to-morrow  there  will  be  no  laws 
on  the  subject,  until  they  make  some  more 
rules  and  regulations.  If  two  or  more  of 
these  persons  make  different  and  inconsist- 
ent rules,  no  matter  how  Inconsistent,  they 
are  all  law.  The  criminal  law  on  the  sub- 
ject of  transfers  may  and  will  be  one  thing 
to-day  and  another  to-morrow ;  one  thing  in 
one  town  or  city,  and  another  in  other  towns 
or  cities.  A  given  act  will  be  a  crime  In 
Montgomery,  and  not  In  Birmingham;  it  will 
be  a  crime  on  one  street  car  In  Montgomery, 
and  not  on  anotber;  it  will  be  a  crime  on 
one  car,  and  not  on  another  of  the  same 
train. 

The  act  does  not  attempt  to  provide  that 
all  street  car  companies  shall  make  the  same 
rules,  but  authorizes  entirely  dlffer^t  ones, 
and  makes  all  the  criminal  law  on  the  sub- 
ject— whether  they  be  reasonable  or  unrea- 
sonable, consistent  or  Inconsistent  That  Is, 
if  this  statute  is  valid,  the  criminal  law  on 


the  subject  of  transfers  for  street  railroads 
depends  solely  upon  the  Ipse  dixit  of  those 
Individuals  authorized  to  make  the  rules  and 
regulations.  In  my  Judgment  there  Is  no  es- 
cape from  this  conclusion.  If  I  am  rlsbt  In 
my  construction  of  the  statute  It  cannot  be 
a  valid  or  constitutional  enactment  Such 
acts  are  clearly  not  within  legislative  compe- 
tency, because  attempting  an  unwarranted 
delegation  of  the  law-making  power,  because 
authorizing  private  individuals  to  make  and 
suspend  the  laws,  in  violation  of  section  21 
of  our  Bill  of  Rights. 

Mr.  Cooley.  in  his  work  on  Constitutional 
Limitations  (page  163),  says:  "One  of  the 
settled  maxims  in  constitutional  law  is  that 
the  power  conferred  upon  the  Legislature  to 
make  laws  cannot  be  delegated  by  that  de- 
partment to  any  other  body  or  authority. 
Where  the  sovereign  power  of  the  state  has 
located  the  authority,  there  It  must  remain; 
and  by  t^e  constltntlonal  agency  alone  the 
laws  must  be  made  tmtil  the  Constitution  it- 
self Is  changed.  The  power  to  whose  Judg- 
ment wisdom,  and  patriotism  this  high  pre- 
rogative has  been  intrusted  cannot  relieve 
Itself  of  the  responsibility  by  choosii^  oth- 
er agencies  upon  which  the  powor  shall  be 
devolved,  nor  can  It  substitute  the  Judg- 
ment, wisdom,  and  patriotism  of  any  other 
body  for  those  to  which  alone  the  people 
have  seen  fit  to  confide  this  sovereign  trust;" 
and  he  there,  as  well  as  in  other  places  in 
his  book,  cites  approvingly  what  Mr.  Locke, 
in  his  work  on  Civil  Government,  says  as 
follows:  "These  are  the  bounds  whl<^  the 
trust  that  is  put  In  them  by  the  society,  and 
the  law  of  Ood  and  nature,  have  set  to  the 
legislative  power  of  every  commonwealth. 
In  all  forms  of  government:  First  They 
are  to  govern  by  promulgated  established 
laws,  not  to  be  varied  In  particular  cases, 
but  to  have  one  rule  for  rich  and  poor,  for 
the  favorite  at  court  and  the  countryman  at 
plow.  Secondly.  These  laws  also  ought  to 
be  designed  for  no  other  end  nltlmately  but 
the  good  of  the  people.  Thirdly.  They  must 
not  raise  taxes  on  the  property  of  the  peo- 
ple without  the  consent  of  the  people,  given 
by  themselves  or  their  deputies.  And  this 
properly  concerns  only  such  govomments 
where  the  legislative  is  always  in  being,  or 
at  least  where  the  people  have  not  reserved 
any  part  of  the  legislative  to  deputies,  to  be 
from  time  to  time  chosen  by  themselves. 
Fourthly.  The  L^islatnre  neither  must  nor 
can  transfer  the  power  of  making  laws  to 
anybody  else,  or  place  it  anywhere  but  where 
the  people  hava"  Locke  on  Civil  Govern- 
ment S  142. 

While  there  are  certain  deiegatlohs  of  the 
law-making  power  which  have  been  upheld, 
such  as  are  pointed  out  and  referred  to  by 
Justice  SAYRE  In  his  dissenting  opinion,  and 
there  may  be  others,  which  are  exertions 
to  or  qualiScatlons  of  the  general  rule  deiy- 
Ing  the  delegability  of  the  law-making  pow- 
er, I  do  not  believe  that  any  like  the  one  in 
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qnestion  baa  ever  before  been  apb^d.  The 

MassadMjaetts  Court  held.  In  the  recent  case 
of  Welch  T.  Bwaeey,  193  Blass.  364,  79  Nl  E. 
746,  US  Am.  St  Rep.  628,-23  L  R.  A.  (N. 
S.)  1160,  that  matters  of  local  self-govem- 
ment  might  always  be  Intrusted  to  the  la- 
habltanta  of  the  town,  and  that  the  L^Iala- 
tare  might  delegate  to  a  oommlasion  the 
power  to  fix  the  hedghts  to  which  buildings 
mli^t  be  erected;  but  that  court  has  never 
htSA  that  the  LcKKlslatnre  conld  delegate  to 
private  Individuals  the  power  to  make  crim- 
inal lawB,  though  the  laws  did  pertain  to 
public  service  corporations. 

It  is  likewise  true  that  the  LegiBlature,  in 
the  exerdse  of  the  poUce  poww,  may  regu- 
late the  lasoance  and  transfer  of  railroad  or 
street  car  tlcfc^  or  inrevent  the  transfo' 
thereof,  w  provide  that  no  one  but  the  car- 
rier or  his  agent  shall  sell  or  deal  In  such 
tickets;  and  may  make  It  a  crime  for  any 
othw  pwaon  to  sell  sadi  tickets.  But  a 
■tatnte  which  made  It  a  crime  for  any  per- 
son other  than  the  agoit  of  a  common  car- 
rio,  to  sell  tickets  which  contained  on  their 
face  a  statemmt  that  such  sale  Is  penal,  but 
left  it  c^tlonal  with  the  carrier  whether  or 
not  the  ticket  shonld  contain  such  statonent, 
was  held  void,  aa  an  unwarranted  dtiegation 
of  the  legislative  authority  to  make  or  sus- 
pend a  law;  and  also  because  it  failed  to 
deflne  with  certainty  an  offmse,*  and  not  of 
Itmlf  creating  an  offense,  and  as  giving  to 
the  carrier  the  option  to  create  an  ofTense. 
See  Jannin  v.  State.  42  Tex.  Or.  R.  631,  51  S. 
W.  me;  62  &  W.  419^  96  Am.  St  Rep.  821. 

A  etatnte  which  anthOTind  an  insurance 
commissioner  to  pr^are  a  standard  policy  of 
insurance  and  prohibited  the  uae  of  any  oth- 
er form,  waa  h^d  void  aa  an  unauthorized 
delegation  of  legislative  power,  and  because 
the  law  was  not  complete  In  all  Its  terms 
when  it  left  that  branch  ctf  the  law-making 
power  of  the  government  O'Nell  v.  Ins.  Co., 
166  Pa.  72.  SO  Atl.  943,  26  L.  R.  A.  715,  45 
Am.  St  Rep.  6C0.  In  speaking  of  the  power 
thus  delegated  to  the  Insurance  commission- 
er, the  court  said:  "Take  out  the  form  pre- 
pared by  the  Insurance  commissioner  and  to 
be  found  In  some  pigeonhole  in  his  office,  and 
the  act  is  without  meaning  or  effect  It  is 
completely  eviscerated.  *  *  *  By  Its  pro- 
visions the  Legislature  says  in  ect  to  its 
appointee:  'Prepare  juBt  such  policy  or  con- 
tract as  yon  please;  we  do  not  care  to  know 
what  It  is.  The  Ooveroor  shall  have  no  op- 
portnnity  to  veto  It  File  it  In  your  own 
<rfllce,  and  we  vrtll  compel  its  adoption, 
whether  it  Is  right  or  wrong,  by  the  punish- 
ment of  evMy  company,  <^cer,  or  agent  who 
hesitates  to  use  It'  *  *  *  We  do  not  see 
how  a  case  could  be  stated  that  would  show 
«  more  complete  and  unconstitutional  sur- 
render of  the  legislative  function  to  an  ap- 
pointee." 

Is  not  the  case  at  bar  a  more  radical.  If 
not  a  more  complete,  surrender  of  the  legls- 
lattve  function?  In  this  case  the  Legislature 
6280.~-6a 
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does  not  even  select  or  appoint  the  law- 
maker, but  autborbee  any  and  all  who  op- 
erate a  street  railroad  to  become  such.  It 
does  not  even  require  that  the  law  be  in 
writing,  and  allows  as  many  laws  as  there 
may  be  persons  operating  street  railroads; 
it  does  not  limit  each  to  one  law— eat^  such 
person  may  make  and  unmake  as  many  as 
be  desires. 

If  this  law  Is  valid,  how  can  this  court,  or 
any  citizen  desiring  to  observe  or  enforce 
the  criminal  law  relating  to  these  transfers, 
know  or  find  it?  Only  Intwrogatiug  ev- 
ery person  vrho  by  this  act  Is  authorized  to 
make  the  law.  And,  if  yon  could  reach  all. 
while  you  were  interrogating  one.  the  others 
mi^^t  be  making  othw  laws  or  repealing 
tiuwe  then  existing.  It  la  true  that  under 
our  system  of  j^vemment  a  state  Legislature, 
as  a  law-making  power,  is  well  nigh  omnipo- 
tent There  are  no  limits  to  Its  power  for 
this  purpose,  except  those  written  in  or  Im- 
plied from  the  state  and  federal  Constitu- 
tions. The  entire  law-making  function  ot  the 
state  sovereign  Is  vested  in  the  Legislature 
subject  only  to  the  above  exceptions  or  re- 
strictions. Without  these,  the  power  would 
be  as  that  of  the  whole  people  from  whom 
It  is  derived.  But  this  power,  almost  un- 
limited, as  It  la,  must  be  exercised  In  the 
manner  and  mode  pointed  out  by  the  Consti- 
tution. This  much  is  necessary  to  the  presw- 
vatlon  of  the  Constitution,  or  of  the  govern- 
ment Itstif ;  for  the  Constitution  Is  the  sole 
luBtrumrait  by  which  this  law-making  power 
Is  created,  and  It  defines  and  limits  the  pow- 
er of  the  Legislature,  and  prescribes  the  prin- 
ciples by  which,  alone,  the  affairs  of  the 
government  are  to  be  administered. 

Justice  Patterson,  speaking  of  the  Import- 
ant and  almost  sacred  character  of  the  Con- 
stitution, In  the  case  of  Vanhome's  Lessee 
Dorrance,  2  Dall.  (Pa.)  308,  Fed.  Cas.  Na 
16,857,  1  L.  Ed.  391,  says:  "It  la  the  form 
of  government  delineated  by  the  mighty  hand 
of  the  people,  in  which  certain  first  princi- 
ples of  fundamoital  law  are  established. 
The  CoDStitntfon  Is  certain  and  fixed;  It 
contains  the  pmnanent  will  of  the  people^ 
and  Is  the  supreme  law  of  the  land ;  It  Is  para- 
mount to  the  power  of  the  Legislature,  and 
can  be  revoked  or  altered  only  by  the  an- 
thorl^  that  made  It  The  Ilfe-glvlng  princi- 
ple and  the  death-doing  stroke  must  proceed 
from  the  same  hands." 

Justice  Bell  in  the  case  of  Parker  v.  Com- 
monwealth, 6  Pa.  507.  47  Am.  Dec.  480,  after 
quoting  the  above  from  Justice  Patterson, 
adds:  "Until  altered  or  destroyed  by  this 
authority,  It  Is  obligatory  upon  the  people 
themselves;  and  Legislatures,  which  are 
merely  Its  creatures,  must  conform  to  It  or 
their  acts  will  be  void.  Everything  done  In 
contravention  of  Its  principles  Is  an  act  of 
usurpation,  which,  uncorrected,  tends  direct- 
ly to  overthrow  It"  And  in  the  same  opin- 
ion the  learned  Justice  adds:  '*Aa  has  been 
well  remarked,  the  constituent  is  entitled  not 
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only  to  the  Industry  and  fidelity  of  hla  repre- 
sentatlT^  but  to  lila  Judgment,  also,  la  all 
that  relates  to  the  business  of  public  legis- 
lation. Among  the  prlndpal  axioms  of  Jn- 
rlepnidence,  political  and  municipal*  la  to  be 
found  the  principle  that  an  agent  onlesa  ex- 
pressly empowered,  cannot  tranafer  bis 
delegated  authority  to  another,  more  especial- 
ly when  it  resta  In  a  confidence,  partaking  the 
nature  of  a  truat,  and  requiring  for  its  due 
^Bcbarge  undrntanding,  knowledge  and  rec- 
tltudew  The  maxim  is  delegata  potestas  non 
potest  delegari.  And  what  shall  be  said  to 
be  a  higher  truBt,  based  upon  a  broader  con- 
edrace.  than  the  possession  of  the  legislattve 
function?.  What  task  can  be  Imposed  on  a 
man,  as  a  member  of  society,  requiring  a 
deeper  knowledge  and  a  purer  bonea^?  It 
is  a  duty  which  cannot,  therefore,  be  trans* 
f  erred  by  the  r^resentatlve;  no,  not  even  to 
the  people  themselTes;  for  they  hare  for- 
bidden it  by  the  solemn  expression  of  their 
wlU  that  the  leglsIatlTe  power  shall  be  vest- 
ed In  the  General  Assembly ;  much  less  can 
It  be  relinquished  to  a  portion  of  the  pec^le, 
who  cannot  even  claim  to  be  the  excIuslTe 
depositories  of  that  part  of  the  soverelgnt? 
retained  by  the  whole  community.  An  at- 
tempt to  do  BO  -would  be  not  only  to  disre- 
gard the  constitutional  inhibition,  but  tend 
directly  to  Impress  upon  the  body  of  the  state 
tbose  social  diseases  that  have  always  re- 
sulted in  the  death  of  republics,  and  to  avoid 
which  the  scheme  of  a  representative  de- 
mocracy was  devised  and  Is  to  be  fostered." 

Mr.  Justice  Chase,  in  the  case  of  Calder  v. 
Bull,  3  Dall.  386,  1  L.  Ed.  648,  says:  "I 
cannot  subscribe  to  the  omnipotence  of  a 
state  Legislature,  or  that  It  is  absolute  and 
without  control ;  although  its  authority 
should  not  be  expressly  restrained  by  the 
Constitution,  or  fundamratal  law,  of  the 
state." 

Chief  Justice  Marshall  said.  In  the  famous 
case  of  Marbury  y.  Madison,  1  Cranch,  137, 
2  L.  Ed.  60,  that:  "Courts  are  not  bound  by 
mere  forms,  nor  are  they  to  be  misled  by 
mere  pretenses.  They  are  at  liberty — indeed, 
they  are  under  a  solemn  duty — to  look  at 
the  substance  of  things  whenever  they  enter 
upon  the  Inquiry  whether  the  L^lslature 
had  transcended  the  limits  of  Its  authority. 
If,  therefore,  a  statute  purporting  to  have 
been  enacted  to  protect  the  public  health, 
the  puUlc  morals,  or  public  safety  has  no 
real  or  substantial  relations  to  those  ob- 
jects, or  is  a  palpable  invasion  of  rights  se- 
cured by  the  fundamental  law,  it  is  the  duty 
of  the  court  to  so  adjudicate  and  thereby 
give  effect  to  the  Constitution." 

The  act  in  question  is  no  doubt  attempted 
to  be  adjudicated  on  the  ground  that  it  pro- 
tects and  promotes  tbe  public  safety;  but  In 
effect  It  attempts  to  make  it  a  public  crime 
to  violate  any  rule  or  regulation  of  a  street 
car  company,  aa  to  tranafers,  vrtiether  the 


rule  is  reasonable  or  unreasonahla,  whether 

it  would  tend  to  promote  or  to  deata»f  the 
public  safety.  It  mer^  InTtAea  the  crim- 
inal machinery  of  tbe  state  to  eidorce  the 
rules  and  regiUatibna  of  street  railroada. 

I  know  that  the  majwlty  of  thla  court  do 
not  think  the  law  means  what  I  constme  It 
to  mean,  if  tliey  did  they  would  strike  it 
down.  Th^  of  course  believe  and  tiold  that 
it  la  a  propOT  police  regulation  of  tiw  laaue, 
use,  and  disposition  of  atreet  railroad  trana- 
fers,  and,  if  tli^  are  cwrect,  at  course  the 
enactment  would  be  valid.  But  in  my  oplu- 
lon  the  act  is,  in  effect,  an  att^pt  to  au- 
thorize those  who  Iterate  atreet  cata  to 
make  criminal  laws  as  regards  street  rail- 
road tranafere,  and  to  make  it  a  crime  to 
violate  the  lavrs  thus  made  by  anch  street 
car  operators.  This  the  Legislature  lias  no 
power  tc  do. 

My  conclusion  to  that  the  act  is  in  Tiola- 
tlon  of  the  Constitution  (1)  because  It  Is  an 
unwarranted  del^atlon  of  legislative  power 
to  Individuals;  (2)  because  it  is  an  attempt 
to  authorize  individuals  to  suqpend  the  laws 
at  pleaaurew 


HAWKINS  V.  STATB. 

(Supreme  Oourt  of  Alabama.    Dec  6,  1900. 
Rehearing  Denied  Jmie  80^  1910.) 

Appeal  from  Criminal  Court,  Jeflbieon  Coun- 
ty:  D.  A.  Greene,  Judge. 

G.  W.  Hawkina  was  competed  ai  an  offense, 
and  he  appeals.  Affirmed. 

John  F.  Knight  and  Oaaton  ft  Pettos.  for 
awellant  AluaDder  U.  Qarber,  Atty.  Gml, 
and  Tillman,  Bradley  ft  Morrow,  for  the  State. 

AMDEBBON,  X  Afflmwd  on  the  anUiority 
of  Whaley  v.  State,  C2  Son^  941. 

MAYFIELD,  SAYBSX  and  STANS,  JJ.,  dis- 
sentii^. 


ROY  et  al.  t.  O'NEILL. 
(Supreme  Court  of  Alabama.    June  2,  1910.) 

1.  BxraaENCE  ({  101*)— BS-BBRBENCn-7jDDI- 

01  AX  DlSCBETION. 

Where  the  question  whether  land  sold  for 
distribution  brought  less  than  Its  fair  value 
was  referred,  and  the  referee  reported  that, 
being  informed  that  one  of  the  Uds  bad  been 
withdrawn,  he  recommended  that  the  sale  of  the 
land  covered  by  that  bid  be  not  confirmed,  it  was 
discretionary  with  the  chancellor  to  re-refer  the 
matter  on  the  referee's  request^  baaed  on  the 
bidder's  evidence  that  he  had  not  withdrawn 
the  bid. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  {S  175,  177 ;  Dec.  Dig.  {  101.*] 

2.  JunioiAL  Sales  (H  88*)— yALiorrr— Adi- 
quACT  or  PaiCE. 

A  properly  advertised  and  fair  sale,  tn  pro- 
ceedings by  a  creditor  to  collect  his  debt,  will 
not  be  vacated  for  mere  Inadequacy  of  price. 

[Ed.  Note.— For  other  cases,  see  Jodldal  Salca, 
C£nt  Dig.  i  T7;  Dee.  Dig.  I  S8^*} 


•For  ether  eases  see  sbsm  teplo  and  sseUea  HUMBIIR  la  Dee.  Dig.  *  Aa.  Dfg.  Kaqr  No.  aeries  ft  Bspl-  Tadiass 
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3.  EzBcuTOBS  AND  AmczniBntATOM  (I  875*) 

~Sai.es  fob  DisTEiBunoN— ConrnutATioN 

— JUDICIAI.  DlSCBETIOK. 

Oolifinoation  of  sale  of  Unds  of  an  estate 
for  diitribati<m  la  laxialr  diienttonaiy  with 
tb»  dtaneeUoT. 

[Ed.  Note— For  other  cases,  sea  Sncntoxs 
and  AdmiQistratois.  Gent  IMg.  I  1629;  Dec. 
Dig.  I  875*] 

4.  Appkat.  AiVD  Bbbos  (S  1017*)— Rkvuw— 

RXTBBIS'S  FiNDXIieS— <J0N0I.CBIVXira8S. 

A  referee's  flndings,  based  on  his  examina* 
tlcn  of  witnesses  orall;,  witli  opportonltj  to  ob- 
serre  tbetr  manner,  are  pTeBomed  on  appeal  to 
be  correct. 

[Ed.  Note.--For  otiier  cases,  see  Appeal  and 
Enor.  Gent  Dig.  H  SGOiOoOl ;  Dee.  Die  I 
1017.*)  • 

5.  ElKCUTOES  AND  Adhiwibtbatobs  (|  379*)— 

Sales  fob  Distbibittion— Ovtebs. 

A  sale  of  lands  tor  distribntion  Is  unaffect- 
ed by  offer  of  a  larger  price  by  the  beira,  made 
after  confirmation  of  the  sale. 

I^d.  Note.-^B^r  other  cases,  see  Bzecotors 
and  Admlnistzators,  Gent  1%.  |  1549;  Dec. 
Dig.  S  87a*} 

&  EZBODTOBS  AND  AdUINXBIBATOBS  (|  382*)— 
SAlXa  FOB  I^aTMBTmON— Vaoation— Rb- 
BALB. 

On  vacating  a  sale  of  lands  for  distribntlon, 
a  diancellor  could  not  direct  a  conveyance  to 
hdrs  making  a  better  offer ;  be  being  only  em- 
powered  to  order  auotber  sale. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  1566;  Dec 
IWg.  i  382.*] 

7.  Appeal  and  Gbbob  (|  304*)  —  Review — 
Motion  fob  New  Tbial  —  Necessitt  fob 

BULINO. 

Motion  for  new  trial  presente  nothing  for 
review  on  appeal,  in  the  atoence  of  a  mllng 
thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  an4 
Error,  Cent  Dig.  |  1757;  Dec  Dig.  |  304.*] 

Appeal  from  Chancery  Court  Jefferson 
County;  A.  H.Benners,  Chancellor. 

In  the  matter  of  the  estate  of  James  A. 
Roy,  deceased.  From  a  decree  of  the  chan- 
cery court  on  removal  of  the  matter  from  the 
probate  conrt,  Loals  A.  Boy  and  others  ap- 
peal adversely  to  John  W.  O'Neill.  Afflrmed. 

Sterling  A.  Wood,  for  appeUants.  Tomlin- 
■on  ft  HcOnllongh,  tor  anwUee. 

SUiPSON,  J.  The  ftdmbdstratlcm  of  the 
estate  of  James  A.  Boy  wa«  removed  from 
the  probate  into  the  chancery  court;  and,  nn- 
<tor  a  decree  of  said  court,  lands  of  said 
estate  were  ordered  to  In  eold  fbr  dletribn- 
tUaa,  Said  sale  was  made^  and  rqwrt  of  the 
same  made  to  the  court  by  the  administrator; 
tnt,  beftnn  conflrmatlm  of  the  sale,  exc^p* 
tlonswere  filed  by  the  bdTs,.da]mlng  that  the 
saUe  of  various  named  parcels  were  made  for 
amounts  greatly  disproportionate  to  their  val- 
nes.  Tbweupon  the  court  ordered  a  refo^ 
ence  by  the  r^ter,  to  have  ascertained  and 
reported  whether  any  of  said  ]>ropertlee  *^sold 
for  less  than  their  full  and  fair  valua'*  Ihe 
register  made  his  report  (S^>tember  1S»  190^, 
stating  that  certain  witnesses  had  testlfled 
b^Ore  him,;  that  he  bad  reduced  their  testi- 


mony to  writing  and  attached  ttie  same  to  his 
r^rt ;  that  no  tastlmoDy  was  offered  as  to 
east  half  of  lot  7.  Uodc  5,  Birmingham,  pur* 
chased  hy  John  W.  0*NeQI  for  «8,500:  that 
he  had  been  informed  that  O'NeUl's  hid  had 
been  withdrawn,  and  he  therefore  recom- 
mended that  the  sale  of  said  iHKq^erty  be  not 
conflnned;  but  that  the  other  ^oporty 
brou^t  a  bdr  prica  (There  is  evlikmtly  a. 
mistake  In  the  deacriptloa,  leavlng'ont  lot  8, 
as  shown  1^  oQuir  parts  of  the  record.)  On 
SeptonbCT  28, 1900,  the  r^ilster  filed  a  paper 
stating  that  John  W.  O'Neill  had  informed 
him  (and  had  made  an  affidavit  to  that  effect) 
that  he  (the  register)  had  been  misinformed 
as  to  the  withdrawal  of  his  bid  for  lot  8  and 
east  half  of  lot  7.  Uock  B.  Birmingham.  The 
register,  accordingly,  requests  that  the  mat- 
ter be  again  refured  to  him.  A  motion  was 
made  to  strike  from  tibe  files  said  sivplonen- 
tal  report  of  the  register,  on  the  ground  that 
the  five  days  for  enceptt(niB  having  expired, 
the  original  report  stood  for  ctmfirmatlon; 
said  O'Neill  having;  by  Indies,  lost  any  rli^t 
to  except  to  the  same.  This  motion  was  over- 
ruled, and  a  decree  was  rwdered  on  October 
90, 1009,  refwrlng  the  matter  badt  to  the  reg- 
ister. In  oooordance  with  his  request,  and  an- 
thoriztag  him  to  consider  the  testimony  on 
file  in  the  previous  rq^vt;  and  on  November 
17,  1000,  the  rcelBtar  nude  another  report. 
reo(»nmendlng  tlie  c(»iflrnialion  of  all  of  the 
sales,  and  attadiing  additional  testimony  tok- 
en. BzcQitlons  to  said  rwort  w«e  overruled, 
and  the  rc^wrt  was  confirmed  December  0, 
1909.  On  December  15,  1900,  the  adult  hdrs 
an)eared  In  court  and  offered  flS^iOO  for  said 
property  which  hod  been  bid  In  Iqr  O'Neill 
for  $8,600.  and  prayed  that  the  same  be  con- 
veyed to  them ;  and  said  p^tloa  was  denied 
January  17,  19ia  A  petition  was  filed  by 
(yMelU  praying  that  the  property  be  deliver^ 
ed  to  him,  whidi  was  demurred  to  and  an- 
swered, and  this  appeal  is  from  the  final  de- 
cree, overruling  demurrers,  fixing  the  amount 
<tf  the  snversedeas  bond  for  appeal,  etc. 

It  is  insiBted,  first,  that  the  chancellor  err- 
ed In  making  the  order  of  re-re£erenoe  to  the 
roister. 

This  Is  a  matter  which  rested  In  the  dis- 
cretion of  the  chancellor,  and  will  not  be  re- 
vised on  this  appeal.  Nunn  v.  Numi,  66  Ala. 
36,  38 ;  Gordon.  Bankln  ft  Co.  v.  Tweedy.  74 
Ala.  233.  236.  49  Am.  BeP.  818. 

At  first  sight  there  scans  to  be  some  con- 
fusion in  the  cues  as  to  the  principles  vbltSi 
should  ctmtrol,  in  a  court  of  equity,  in  re- 
gard to  affirming,  or  refusing  to  affirm,  sales 
made  under  its  orders ;  but  the  seeming  con- 
fiict  may  be  to  a  geeat  extent  explained 
the  fact  that  some  of  the  cases  relate  to  sales 
under  mcortgages,  cv  creditors*  bills,  or  other 
proceedings  to  enforce  the  collecdon  of  a 
debt. 

It  is  evident  that,  when  a  creditor  Is  pro- 
ceeding to  collect  his  debt,  he  Is  not  under 
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any  oUlgatlon  to  ue  tbat  the  property  <a 
ble  debtor  brings  a  reaacmable  v^iee,  but  i» 
entitled  to  enforce  It  whether  tbe  property 
brings  Its  Talne  or  not;  the  owner  being  pro- 
tected by  the  redempdtni  statntea.  It  there- 
fore  f(^low8  that.  In  andi  proceedings,  if  tbe 
sale  Is  properly  advertised,  and  fairly  sold, 
aocording  to  law,  the  sale  will  not  be  aet 
aside  merely  for  Inadequacy  of  price;  Uttell 
T.  Zontx.  2  Ala.  256.  260,  et  seq.,  36  Am.  Dea 
419;  Helena  Goal  Go.  t.  Sibley.  132  Ala.  651, 
664,  82  Sontb.  718;  Mahone  T.  Williams,  3» 
Ala.  i02,  22a 

The  case  of  Bethea  t.  Bethea,  136  Ala.  684, 
84  South.  28)  was  a  bill  for  sale  for  partltltm 
among  joint  owners,  and  the  court  does  not 
state  distinctly  whether  the  above  principle 
governs,  but  states  the  facts  tbat  the  sale 
was  made  after  nnumal  advertisement  In 
the  presence  of  a  large  crowd ;  that  men  of 
large  means  were  among  tbe  blddexB;  that, 
"In  tbe  face  of  snch  a  sbewtng,  tbe  opinion  of 
real  estate  dealers  cannot  be  taken  for  much" ; 
that  tbe  advance  ofTer  was  only  fSOO  on  a 
pardiase  of  $9,600;  that  0ie  parties  oom- 
Idalnlng  were  sol  Jmis  who  stood  and 
made  no  snggeatlon  of  the  mistake  In  the  de- 
scription (wbldi  was  one  <^  the  reasons  set 
np  ft>r  a  refusal  to  confirm);  also  that  the 
ntaUmeat  was  made  by  tbe  parties  complain- 
ing or  others,  at  the  sale,  that  the  part  not 
covered  by  the  description  would  pass  by  the 
sale,  no  objection  being  made  to  the  state- 
ment ;  and  that  "this  leaves  the  complaining 
parties  in  tbe  attitude  of  speculating  on  the 
poeslUe  results  of  a  mistake  which  was 
known  to  them.  This  cannot  be  allowed." 
Ttie  court,  accordingly,  affirmed  the  decree 
confirming  the  sale. 

On  the  other  hand,  this  court  refused  to 
declare  the  <^anc^lor  In  error  for  refusing 
to  confinn  a  sale,  In  a  case  seeking  to  fore- 
c3<we  a  deed  of  trust,  wherein  the  evidence 
was  In  conflict  with  regard  to  the  value  of 
tbe  property,  with  tbe  weight  probably  In  fa- 
vor of  conflrmlng  the  sale;  but  the  fact  es- 
tablished that  a  much  larger  price  will  be 
paid  for  the  property  on  resale.  Montague 
et  al.  V.  International  Trust  C1>.,  142  Ala.  644, 
38  Soutb.  1025. 

Also,  on  a  bill  by  one  tenant  In  common  for 
a  sale  for  partition,  this  court  refused  to 
disturb  the  decree  of  tbe  chancellor  overrul- 
ing objections  to  tbe  confirmation  of  a  sale, 
though  there  were  a£Bdavlt8  to  tbe  effect  that 
the  land  was  worth  twice  as  much  as  sold 
tur,  because  there  was  "no  guaranty  that, 
upon  a  resale.  It  should  fetch  a  higher  price 
than  was  obtained."  Oodcreil  v.  Col^nan's 
Adm'r,  S6  Ala.  S83,  689. 

It  Is  not  necessary,  In  this  case,  to  deter- 
mine just  what  theory  will  govern  In  parti- 
tion sales. 

Wben  the  court,  in  tbe  pn^ess  of  admin- 
istration, grants  an  order  for  the  sale  of  tbe 
lands  of  the  estate,  It  seems  that  a  different 
principle  applies.  The  rights  of  no  creditor 
to  tbe  mforcament  of  hla  claim  la  Involved, 


and  it  aerau  i^ropn  and  eqnitftble  tbat  the 
court  should  see  that  a  reasonably  fair  price 
Is  obtained,  beftne  ctmflrmlng  flie  salCb  Ac- 
cordingly, secthm  26ffi  of  the  Code  of  1907 
provides  that  tbe  court  must  be  satlMed  not 
only  "that  the  sale  was  fairly  amdacted,"  bnt 
also  that  *tbe  land  sold  for  an  amount  not 
greatly  less  than  its  real  valu^"  before  oon- 
flrmlttg  the  sale. 

It  is  true  tbat  aald  aectloa  relateB  to  pro- 
ceedings in  the  jwolwte  court ;  but  this  court 
has  held  in  this  case^  wbw  before  tUa  court, 
at  a  previous  term,  that  tlie  requirements  of 
the  Code  in  ordering  sales  ot  land  In  the 
probrfte  court  must  be  complied  with.  In  the 
chancery  court  (Boy  v.  Boy,  1S9  Ala.  566^  48 
South.  798),  and.  aside  from  that  dedslrai,  as 
the  chancery  court  Is  making  the  sale  for  tbe 
same  purpose^  and  the  same  reastms  apply,  it 
would  at  least  furnish  a  rule  to  guide  tbe  dis- 
cretion of  the  chancellor.  Accordingly,  In 
sales  made  by  order  of  the  probate  comt.  It 
has  been  held  that  the  sale  Is  incomplete  and 
rests  In  negotiation,  until  confirmed,  and  that 
the  court  Is  the  vendor,  and  It  may  reject  the 
offer  "If  the  sale  has  not  been  fairly  conduct- 
ed, •  *  *  or  If  the  price  Is  dispropor- 
tionate to  the  value  of  tbe  lands,"  etc.  Cmtk- 
shank  v.  Luttrell,  67  Ala.  318,  321,  322; 
Howjson  V.  Oakley  et  al.,  118  Ala.  215,  237, 
23  Soutb.  810. 

Although  this  Is  the  rule  with  regard  to 
the  confirmation  of  sales  of  tbe  lands  of  an 
estate  for  distribution,  yet  the  very  nature  of 
the  case  Is  such  tliat  much  must  be  1^  to 
the  discretion  of  tbe  chancellor,  thou^  it  Is 
a  judicial  discretion,  to  be  used  In  accordance 
with  tbe  rules  established  by  statutes  and 
decisions. 

A  difference  between  tbe  amount  bid  ($306), 
and  the  value  of  the  land  ($323.17),  was.  of 
course,  held  to  be  not  such  a  disproportion 
as  to  authorize  a  refusal  to  confirm.  Glen- 
non  V.  Mittenlght,  86  Ala.  465,  5  South.  772. 

Also,  in  a  case  where  there  was  a  conflict 
In  the  proof  as  to  value,  this  court  said:  "In 
this  state  of  the  evidence,  and  considerins 
tbe  opportunities  of  the  witnesses  to  form  a 
correct  Judgment,  we  cannot  say  tbat  Uie 
court  erred  in  reusing  to  confirm."  Eatman 
V.  Eatman.  88  Ala.  478^  3  South.  860: 

Next,  as  to  the  presumption  in  favor  at  ttie 
report  of  the  regls^,  the  wrltw  confesses 
that  It  does  seem  something  of  an  anomaly 
in  our  law  that  the  conclusion  of  one  man 
.(or  woman),  and  that,  too,  only  the  tltXIt  of 
the  court,  should  carry  with  It  the  same 
force  and  effect  as  tbe  verdict  of  a  jury,  and 
have  greater  weight  than  the  dedsion  of  the 
diancellor  himself,  for  the  statute  inrovldes 
that  there  shall  be  no  presumption  In  favor 
of  tbe  correctness  of  the  diancellor*s  decree. 
Yet  doubtless  this  rule  vras  originally  adc^t- 
ed,  and  still  rests  on  the  Idea  tbat  the  regis- 
ter had  the  witneesea  befwe  him,  and  tlie  full 
force  of  their  manner  and  testimony  cannot 
be  photographed  In  the  written  statemoit  of 
their  testimony.    Mahone  r*  WiUiamSt  39 
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Ala.  202,  221;  Annleton  Loan  ft  Tr.  Oa.  t. 
Ward.  &  Co.  et  al.,  108  Ala.  85,  83,  18  South. 
937;  Jones  v.  White,  112  Ala.  449,  461.  20 
South.  627;  McQueen  T.  WhetBtone,  Adm'r, 
127  Ala.  418,  431,  432,  30  South.  648 ;  Pollard 
T.  Am.  F.  h.  M.  Co.,  139  Ala.  183,  200,  201, 
35  South.  767 ;  WUlianu  t.  Morton,  139  Ala. 
402,  404,  36  South.  11. 

Doubtless  it  Is  true,  as  suggested  by 
counsel,  that  If  the  register's  report  Is  based 
entirely  on  written  testimony  by  deposition, 
which  comes  up  before  this  court  in  the  same 
shape  as  he  had  It,  the  reason  of  the  rule 
would  fall,  and  there  should  be  no  presump- 
tion In  favor  of  his  rqwrt;  but  that  Is  not 
the  case  here.  The  witnesses  were  examined 
by  him  orally,  and  he  reduced  their  testimony 
to  writing,  BO  that  he  had  the  beneflt  of  ob* 
serving  their  manner,  etc.,  and  therefore,  un- 
der our  decisions,  the  rale  of  the  presumption 
In  favor  of  the  correctness  ot  his  flndlngs 
must  be  followed. 

In  the  case  of  Jones  t.  White,  supra,  this 
court  said:  "The  evidence  before  the  register, 
consisting  for  the  most  part  of  the  oral  testi- 
mony' of  witnesses,  and  being  presented  to 
the  chancellor  and  here  In  written  form,  the 
rule  laid  down  in  Woodrow  v.  Hawing,  105 
Ala.  240  [16  South.  720],  and  also  the  -gen- 
eral rule  to  be  observed  in  reviewing  findings 
of  fact  by  llie  re^ster  on  reference  (AlaUbne 
V.  Williams,  supra  [39  Ala.  221]).  required  the 
chancellor  and  require  us  to  Indulge  all  rea- 
sonable presumptions  In  favor  of  the  regis- 
ter's  decision  upon  questions  of  fact,  and  not 
to  reverse  It  unless  clearly  satisfied  that  It 
to  wrong." 

While  several  witnesses  place  the  value  of 
the  property  at  from  $12,500  to  $20,000,  yet 
they  do  not  testify  specifically  as  to  the  con- 
dition of  the  Improvements;  some  saying 
tliat  they  bad  not  seen  the  property  for  two 
years. 

On  the  other  hand,  several  witnesses  testi- 
fy that  the  buildings  are  In  bad  repair,  the, 
plumbing  all  out  of  repair,  that  It  will  take 
from  $3,000  to  $3,600  to  put  it  in  repair,  and 
that  $8,500  is  a  fair  price  for  it. 

So  the  evidence  Is  tn  conflict  on  the  value, 
and  also  in  conflict  on  the  question  as  to 
whether  O'Neill  agreed  to  give  up  his  bid, 
and  his  money  Is  still  in  the  bands  of  the  ad- 
ministrator. 

We  cannot  attach  mncb.  If  any,  weight  to 
tbe  <^er,  the  heirs,  of  $12,000,  as  that 
was  not  made  until  after  sale  bad  been  con- 
firmed. It  was  then  too  late  tQ  make  the  of- 
fer. Field  et  al.  t.  Gamble,  Adm'r,  47  Ala. 
448 ;  Lowe  T.  Onlce,  69  Ala.  80,  83. 

IMa  court  said,  in  anothw  case:  "The  or- 
der or  decree  of  confirmation  Is  essentially  a 
Judgment;  It  Axes  the  rights  and  ItablUtles 
of  the  pnrcftasOT,  and  operates  a  divestiture 
of  UOe."  Sayre  Blytoa  Land  Co.,  Td 
Ala.  96. 

It  mtj  be  noted  also  that  the  otter  of  tbe 


adult  heirs  did  not  guarantee  that  tbe  sum 
of  $12,500  would  be  bid  at  another  sale,  but 
that  they  simply  offered  that  amount  and  re- 
quested that  the  property  be  conveyed  to 
them,  which  the  chancellor  could  not  do. 

If,  for  any  cause,  the  first  sale  was  va- 
cated, the  court  could  only  order  another 
sale.  Howlson  v.  Oakley  et  aL,  118  Ala.  216, 
237,  23  South.  810;  Oraiksbanfc  r.  LuttreU, 
67  Ala.  318,  322,  323. 

There  b^ng  no  ruling  on  the  motion  for 
a  new  trial,  no  question  Is  presented  to  this 
court  on  that  subject  Ala.  Nat.  Bank  v. 
Bunt  et  al.,  126  Ala.  512,  618,  28  South.  488, 
and  cases  dted. 

Finding  no'  error  In  the  record,  tbe  decree 
of  the  court  Is  affirmed. 

Affirmed. 

ANDERSON,  MAYFIELD,  and  SATBBl, 
JJ~  concur. 


SmTH  et  aL  T.  HILL. 
(Supreme  Court  of  Alabama.    June  7,  1910.} 

1.  PABTinoiT  (5  77*)— Sale  fob  pABTmoN— 

iMPOSStBILITT'  or  EqUITABLE  DIVISION. 
While  partitloQ  in  kind  is  matter  of  right, 
mere  difficulty  or  resulting  Injury  being  no  de- 
fense to  an  action  therefor,  one  to  have  a  sate 
of  land  for  division  among  its  joint  owners 
must  aver  and  prove  that  it  cannot  be  equitably 
divided. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig,  {§  211-223  ;JOec.  Dig.  |  77.*] 

2.  Partition  (J  77*)— Actual  PASrcrioir  on 

While  It  is  the  latent  of  the  law  that  a 
partition  ahall  be  final  and  among  tbe  individu- 
al owoera,  and  not  partial,  and  among  classes 
of  individuals,  and  while  in  view  of  the  area  of 
the  land  and  Its  character  and  the  fact  that 
though  complainant  owns  a  seven-twelfths  in- 
terest therein,  and  each  of  tbe  nine  respond- 
ents owns  a  one-ninth  interest  in  the  remaming 
five-twelfths,  subject  to  the  life  of  their  father 
therein,  a  prima  fade  showing  for  aale  for  di- 
vision may  be  made,  yet  where  such  respond- 
ents by  cross-bill  seek  to  have  their  joint  five- 
twelfths  interest  set  a[>art  to  them  jointly,  sub- 
ject to  the  life  estate,  and  Invoke  the  rule  of 
owelty,  the  right  to  which,  if  not  previously  ex- 
isting, is  ^ven  by  Code  1907, 1  5238,  thus  mak- 
ing an  equitable  division  of  tba  land  possible, 
partition,  and  not  sale  for  diviaioii,  should  be 
granted. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  IS  211-223 ;  Dec.  Dig.  {  77.*] 

3.  Apfeai.  aitd  Cbbob  d  035*>— PBSsmcp- 

TION. 

The  setUng  aside  of  a  decree  pro  confesscK 

on  the  filing  of  an  answer  before  publication  of 
the  testimony,  being  authorised  b;  Code  1907, 

S3167,  tbou^  the  mere  filing  of  the  answer 
oes  not  per  se  set  aside  the  decree,  but  it  moat 
be  set  aside  on  leave,  and  an  answer  filed  be- 
fore tbe  decree  is  set  aside  will  l>e  stricken  on 
motion,  it  will  be  presumed,  where  decree  pro 
confesso  had  been  entered  anUnst  three  of  tbe 
respoodenu  when  tb^  filed  an  answer  and 
adopted  the  cross-hill  of  the  other  respondents, 
that  leave  to  file  tbe  answer  was  given  and  tbe 
default  was  set  aside,  or  tliat  the  defanlt  was 
waived  by  complainant ;   no  objection  to  ths 
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answer  and  ciow-blll  bacaan  <^  meh  def^t 
bavins  made,  complainant  having  answered 
the  cro88<UU,  and  tbe  cause  having  been  lab- 
mitted  in  put  without  objection,  on  sncb  an- 
swer and  czoaa-UIl. 
[Ed.  Mote.— For  other  caaeL  see  Appeal  and 
GenL  Die.  H  Vl^^St;  Dw:^  Die  1 

Appeal  from  Talladeaa  City  Court;  G.  K. 

Miller,  Judge. 

Bill  by  Georgd  A.  HUl  against  Marcns  U 
Smith  and  others.  From  a  decree  granting 
the  relief  prayed*  and  denying  relief  on  cross- 
bill, ruspondents  a|H}eal.  Beversed,  rendered, 
and  remanded. 

Tbe  original  bill  was  filed  "by  George  A. 
Hill  against  M.  Ll  Smith  and  others,  seeking 
partition  of  588  acres  of  land  by  sale,  alleg- 
ing that  he  owned  seveu-twelftbs,  that  Mar- 
cos  Ij.  Smith  owned  a  life  estate  In  the  re- 
mainder, and  that,  subject  to  such  life  es- 
tate, the  other  nine  respondents  each  owned 
an  undivided  one-ninth  Interest  in  the  re- 
mainder, subject  to  being  diminished  by  any 
other  children  bom  to  Marcus  !«.  Smith,  ^e 
reapondenta  M.  L.  Smith  and  Lottie  Smith 
demurred  to  the  bill  on  various  grounds. 
W.  M.  Lackey  was  appointed  guardian  ad 
litem  for  the  minors^  but  failed  to  file  any  an- 
swer. M.  Lk  Smith,  Lottie  Smith,  and  Kate 
McDonald  having  failed  to  file  an  answer,  a 
decree  pro  confeeso  was  entered  as  against 
tbem.  On  the  14th  of  September,  1909,  the 
guardian  ad  litem  filed  an  answer  and  cross- 
bill for  all  of  the  nfinor  respondents,  deny- 
ing that  the  property  could  not  be  equitably 
partitioned,  and  asking  that  It  be  partlti<med 
In  kind,  and  that  he,  as  guardian,  had  the 
right  to  pay  in  behalf  of  the  minor  any  sum 
necessary  to  make  the  parts  equal.  After- 
wards the  respoQdeuts  M.  L.  and  Lottie 
Smith  and  Kate  McZ>onald  adopted  the  an- 
swer and  cross-bill  of  the  minor  respond- 
ent, and  filed  same  as  their  answer  and 
cross-bin,  but  without  having  the  decree  pro 
confesso  set  aside.  The  bill  also  prayed  for' 
a  construction  of  a  deed,  and  that  the  court 
ascertain  the  interest  of  the  respondents 
therein.  By  his  decree  the  chancellor  or- 
dered the  land  sold  as  prayed,  and  denied 
the  prayer  of  the  cross-bill  that  the  lands  be 
divided  by  metes  and  bounds. 

Whltson  &  Harrison,  for  appellants.  Knox, 
Ackw,  IMzoD  A  RUpfcniftw,  fta  appdle& 

ANDERSON,  J.  Partition  In  Und  Is  mat- 
ter of  right;  that  It  wiU  be  difficult,  or  that 
Icjnry  may  result,  Is  no  defense  to  an  act  of 
partition.  Gore  v.  Dteklnson,  98  Ala.  868, 
XI  Sooth.  748,  89  Am.  St.  Bep.  67;  OatM  t. 
Jtdinaon,  109  Ala.  126,  19  South.  416.  In  or- 
der, however,  for  the  dumoery  court  to  flell 
land  for  division  amonc  Joint  owners,  It  moat 
be  amred  and  proven  that  It  cannot  be  equi- 
tably divided.  Berry  ▼.  Tenn.  Co.,  184  Ala. 
618,  83  South.  8;  McMath  v.  De  Bartdelaben, 


75  Ala.  68.  It  Is  also  the  purpose  and  Intent 
of  the  law  that  a  partition  should  b«  final 
and  not  partial,  and  the  land  should  be  di- 
vided anKmg  all  of  the  owners,  and  not 
grouidng  the  interests  uid  making  a  partial 
dlTiaim  between  a  certain  class. 

We  may  concede  tliat  the  bill  snffldently 
avers  Uiat  the  land  In  qnestlon  cannot  be 
equitably  divided  between  all  of  the  owners, 
and  that  the  proof  shows  that  it  cannot  be 
done  In  view  of  the  tact  that  the  land  would 
hare  to  be  divided  eo  as  to  glra  the  complain- 
ant seven-twelfthB  and  eacb  of  tbe  req»ond- 
eat  children,  and  the  wtC^  one-ninth  of  the 
flve-tw^fths,  each,  subject  to  the  life  estate  of 
their  ta.ther,  taichig  also  into  coneidoatkm 
the  area  of  the  land  and  Its  diaracter  as  dis- 
closed by  the  evidence,  we  think  the  omn- 
plalnuit  made  out  a  prima  fade  case  enti- 
tling him  to  a  sale  for  dlstribntlfni  bat  for 
the  crosft^illl  of  the  respondoitB.  The  re- 
spondents by  ttiefr  cro8»4)ill  aetik  to  have 
thdr  Joint  flre-twelfais  Intwest  set  apart  to 
them  Jointly  and  which  will  ^ve  the  oon- 
plalnant  his  sevwi-twelfthB  intwest,  which 
he  can  get  and  witii  which  he  most  be  aada- 
fled,  as  he  haa  no  concern  in  the  otlier  five- 
twelfths,  if  the  land  can  be  equitably  divid- 
ed at  the  ratio  of  seven-twelfths  and  five- 
twdftbs. 

Two  or  more  toiants  In  common  may  onlte 
In  a  bill  against  another  co-tenant,  and  may 
jointly  elect  to  ccmsider  their  sevmral  moie- 
ties as  one  moiety,  and  to  have  it  set  apart 
to  than  as  one  uidivided  Itactional  Abate  oC 
the  vrtkolft  Donner  t.  Qnartermaa,  80  Ala. 
164,  8  South.  715,  24  Am.  8t  Rep.  778;  Free- 
man m  Oo-Tenancy,  I  458;  SO  Cyc.  2^26L 
Tte  respondents,  by  their  croB»-Mll,  son^t  to 
have  Qieir  respectlre  moletlea  treated  as  one 
moiety,  and  to  have  the  same  set  apart  to 
them  as  an  undivided  fractUmtl  ahare  of 
tbe  whole.  We  can  conceive  of  hot  little  dif- 
ficulty tiiat  the  chancery  coort  would  experl* 
ence  In  having  the  lands  in  question  equitably 
divided  into  two  parts,  seven-twdftbs  tA  the 
com]>lainant  and  flve-tweifths  to  tbe  respond- 
ents, the  wife  and  chUdren  Jointly,  subject  to 
the  life  eetate  of  their  father  to  the  whole  of 
their  said  part  Bspedally  can  Uiere  be  an 
equitable  division  of  this  land.  In  Tiew  of  tbe 
fact,  that  the  respondents  Invoke  the  role  of 
ovrelty,  whitA  the  chancery  court  has  the 
power  to  award  Independent  of  the  atatntfr 
80  Cyc  23&  Section  5238  of  the  Code  of 
1007,  hmnme,  gives  the  rl^t  whether  it 
prevlotnly  existed  in  the  dumcery  court  or 
not 

It  seems  that  a  decree  pro  confeeso  was 
altered  against  ttiree  of  the  resptmdents: 
that  shortly  thereafter,  and  btfMre  tbe  ptOh 
Ucatlon  of  tbe  testimony,  they  ffled  an  an- 
swer and  adtqited  tlie  cross-bfll  of  the  otber 
re^ondenti,  were  not  in  defiinlt  Sec- 
tion 8167  of  the  Code  of  1907  authorlaes  the 
setting  aside  of  a  decree  pro  confesso  upon 
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the  flUnf  of  an  answer  brfore  tbe  jrabUcatlon 
of  tbe  teattnwnr.  It  Beam,  bowerer,  Uiat 
the  mere  filing  of  the  answer  does  not  per  se 
set  adde  the  decree,  but  It  most  be  set  aside 
upon  leave  of  tbe  cbaDcelU>r  or  re^tra*.  and 
an  answer  filed  before  tbe  decree  is  set  aside 
will  be  stricken  upon  the  motltm  of  an  ad- 
versary party.  Pickering  t.  Towusend,  118 
Ala.  SSI,  28  South.  708.  In  tbe  case  cited,  a 
motion  was  made  to  strike  the  answer,  and 
it  was  granted,  and  this  conrt  held  there  was 
no  error  in  striking  the  answer;  but  in  the 
case  at  bar  there  was  no  objection  to  the 
answer  and  cross-bill  because  three  of  tbe 
ffespondents  were  In  default,  tbe  cross-bill 
was  answered  the  complainant,  and  the 
ca've  was  sutunltted  In  part  without  objec- 
tion on  said  answer  and  cross-blU.  We  will 
therefore  presume  that  leave  was  given  to 
file  the  answer  and  the  dtf  anlt  was  set  aside, 
or  that  the  default  was  waived  by  tbe  com- 
plainant upon  answering  the  cross-bill,  and 
who  did  not  see  fit  to  avail  himself  of  tbe 
decree  pro  confesso. 

The  cbancery  conrt  erred  in  granting  the 
complainant  relief  upon  tbe  original  bill, 
and  in  not  granting  tbe  respondents  the  re- 
lief sought  by  their  crc«B-bUI,  and  the  decree 
is  reversed,  and  one  Is  here  rendered  denying 
relief  under  the  original  bill,  and  tbe  cause 
Is  ronanded  for  further  proceedings. 

Reversed,  rendered,  and  remanded. 

SIUPSON,  MATiriBLD,  and  SAZBE,  JJ., 
concur. 


VARY  V.  THOMPSON. 

{Supreme  Court  of  Alabama.    Feb.  10,  1910. 
Rehearing  Denied  June  80,  1910.) 

1.  Equitt  (i  442*)  —  Bnx  or  Review  — 
Obounds.  , 

A  bill  of  review  is  not  available  in  lieu  of 
appeal  or  wilt  of  error;  but  it  mast  be  appar- 
ent from  the  record  that  an  erroneous  conclusion 
of  law,  of  Bobstance  and  not  mere  form,  has 
been  reached  and  effected  by  the  court  aa  affect- 
inff  the  lights  of  the  parties;  and  errors  other- 
wise, in  the  regulari^  of  tlie  proceedings,  and 
erroneous  dednetloiui  from  the  evidence,  must 
be  corrected  by  appeal  or  other  action  in  that 
nature. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  1065-1070;  Dec,  Dig.  {  442.«] 

2.  Equht  (S   442*)  — Bill   or  Review  — 
Gbourdb. 

Errors  subject  to  revision  on  appeal  or  on 
other  like  procedure  may  be  tbe  basis  of  a  bill 
of  review,  but  not  every  irregularity  available 
to  reverse  on  appeal  wUl  aapport  a  bill  of  re- 
view. 

[Eld.  Note.— For  other  cases,  see  Equity,  Gent 
XHg.  H  1066-1070 ;  Dec  Dig.  |  4^] 

5.  Equitt  (I  418*)— Decbee  Pbo  Gonrbbo. 

Code  1907, 1  3188,  provides  that  where  par- 
ties are  in  default  for  want  of  an  answer  or 
other  cause,  notices  may  be  entered  on  the 
order  book  of  tbe  register,  and  such  entries  for 
snch  times  aa  fixed  by  the  register,  ate  soffl- 
dent  In  case  of  amendments  and  outer  orders 


in  the  cause.  CSianeery  Pzkedc^  rule  48,  pro- 
vides  for  the  expiration  of  a  80-day  period  after 
notice  of  amendment  Held,  that  such  eection 
doea  not  modify  tbe  mle,  but  deals  alone  with 
notices  where  the  party  to  whom  directed  is 
In  default,  and  not  to  the  period  after  tbe 
elapsing  of  which  from  perfected  notice  a  decree 
pro  confesso  may  be  taken. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec 
Dig.  I  418.*] 

4.  EtjuiTT  a   446*)  — Bnx  or  Review  — 
QBounos. 

That  a  decree  pro  confesso  was  enterH  nre- 
maturely  was  not  ground  for  a  bill  of  review. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
IMg.  H  1079-1090;  Dec  Dig.  1  446.*] 

5.  Equitt  9  440*)  —  Bill  or  Bxvugw  — 

Obounds. 

If  a  notice  entered  In  the  order  book  of 
the  register  for  the  amendment  of  a  bill  shoold 
designate  a  day  when  the  amendment  should  be 
considered,  and  contain  a  literal  copy  of  the 
amendment,  and  that  it  did  not,  was  not  ground 
for  a  bin  of  reriew. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  a  107»-1090;  Dee.  Dig.  |  4W.*] 

6.  Appeal  and  Ebbos  (|  900*)  —  PxEsimp- 

TIONB. 

In  a  suit  in  which  the  parties  were  decreed 
to  be  the  jc^nt  owners  of  real  estate  and  the 
land  was  ordered  sold  for  a  division  of  proceeds, 
an  amendment  to  the  blU  gave  the  source  of 
complainant's  title  as  the  dtlldrea  of  a  certain 
woman  who  acqnlred  title  by  the  will  of  tiieir 
mother,  and  It  was  also  alMged  that  they  in- 
herited the  lands  trom  their  mother  wbo  left 
a  husband  surviving.  The  cause  was  submitted 
on  pleadings  and  proofs.  BeUt  that  a  decree  in 
favor  of  complainant  would  be  sustained  on  ap- 
peal from  the  decree  on  a  MU  of  review,  under 
the  preenn^tien  that  the  woman  did  not  die  in- 
testate, tboui^  the  surriving  husband  was  not 
made  a  party. 

[Ed.  Note.--Por  otter  case*,  see  Appeal  and 
Error,  Dec  Dig.  |  909.*1  -i-i^ 

Appeal  from  City  Court  of  Birmingham; 
C.  C.  Nesmlth,  Judge. 

Bill  of  review  by  W.  A.  Thompson  against 
John  Vary.  From  a  decree  in  favor  of  com- 
plainant, defmdant  appeals.  Reversed  and 
rendered. 

Charles  E.  Elder,  for  appellant.  Frank  S. 
White  &  Sons  and  Carmlcbael  &  Wynn,  for 
appellee. 

McCLEILLAN,  J.  In  consequence  of  a  bill' 
originally  filed  by  Vary  against  Thompeon 
and  others  certain  real  estate  in  Jefferson 
county  was  decreed  to  be  sold  for  division 
of  the  proceeds  between  Vary  and  Thomp- 
son, tbe  then  adjudged  joint  owners  ttaweof. 
Thompson,  complainant  In  the  prraoit  bill 
of  review  assailing  the  mentioned  decree,  ap- 
peared In  the  original  cause,  and  filed  his 
demurrer  to  that  bill,  which  demurr^  was 
overruled.  Tbe  decree  overruling  his  demur- 
rer granted  Thompson  SO  days  in  which  to 
answer  the  bill.  After  the  expiration  of  that 
period,  as  appears  from  tbe  order  of  the 
conrt  of  date  June  12,  1908,  decree  pro  con- 
fesso w&a  taken  against  Thompson.  Subse- 
quent to  the  entrance  of  that  decree  pro  con- 
fesso. the  complainant.  Vary,  sought  to  amend 
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hl8  t)UL  Notice  of  the  application  and  pur- 
pose to  amend  aa  stated  was  undertaken  to 
be  given  by  an  entry  on  the  order  book  of 
and  by  -the  register  of  the  courL  The  regis- 
ter fixed  5  days  as  the  period  after  the  ex- 
piration of  which  the  amendmeot  would  be 
allowed.  More  than  60  days  after  the  ex- 
piration of  the  stipulated  period,  the  regis- 
ter  entered  in,  such  order  book  an  order  re- 
citing the  allowance  of  the  prayed  amend- 
ment, and  that  after  the  expiration  of  the 
5-day  notice  before  mentioned.  Six  days 
after  the  order  allowing  the  amendment  was 
entered,  upon  motion  of  the  coniplatnant, 
Vary,  the  court  entered  a  decree  pro  confesso 
against  Thompson  to  the  bill  aa  amended. 
Thompson  remained  entirely  InacttTe  In  the 
cause  otherwise  than  by  his  presentation  of 
bis  demurrer  to  the  original  bill. 

Bill  of  review,  its  office,  scope,  and  effect, 
has  been  frequently  considered  by  this  court ; 
and  It  was  long  since  announced  as  settled 
that  such  a  bill  was  not  available  In  lieu  of 
appeal  or  writ  of  error ;  but  that  to  be  avail- 
able it  must  be  apparent  from  the  record 
that  an  errtmeous  conclusion  of  law,  of  sub- 
stance and  not  mere  form,  has  been  reached 
and  effected  by  the  court  as  affecting  the 
rights  of  the  parties ;  tliat  errors  otherwise, 
In  the  r^larlty  of  the  proceedings,  errone- 
ous  deductions  from  the  evidence,  must  be 
corrected  by  appeal  or  other  action  In  that 
nature.  McCall  v.  McCurdy,  69  Ala.  65; 
Tankersley  v.  Pettis,  61  Ala.  854;  McDou- 
gald's  Adm'r  v.  Dougherty,  39  Ala.  409; 
Jordan  v.  Hardle,  131  Ala.  72.  31  South.  50*. 
And  it  may  be  added,  In  limitation  of  the 
foregoing  statement  of  the  sum  of  the  hold- 
ings <ni  this  subject  by  this  court,  that  er^ 
rors  subject  to  revision  on  appeal  or  on 
other  like  procedure  may  be  the  basis  of  a 
bill  of  review,  but  that  not  every  irregularity 
available  to  reverse  on  appeal  will  support 
a  bill  of  review.   Authorities,  supra. 

The  court  below  entertained  the  opinion 
that  the  bill  of  review  was  well  filed,  and 
hence  overruled  the  numerously  grounded 
demurrer  of  the  appellant.  Appellant,  touch- 
ing our  first  statement  of  ground  for  the  bill 
of  review,  would  answer  and  deny  its  effica- 
cy by  an  appeal  to  Code  1907.  i  3133.  It  is 
obvioua  that  that  section  deals  alone  with 
notices  where  the  party  to  whom  directed  is 
in  default,  and  not  to  the  period  after  the 
elapsing  of  which  from  perfected  notice  de- 
cree pro  confesso  may  be  taken.  We  do  not 
understand  that  rule  48  of  Chancery  Prac- 
tice is  at  all  modified  by  tbe  statute  above 
cited.  That  rule  provides,  expressly,  for  the 
expiration  of  a  SO^iay  period  after  notice 
of  amendment,  and  we  take  notice  to  imply 
perfected  notice.  It  appears,  then,  that  the 
cause,  after  amendment  of  the  bill,  was  put 
at  Issue  by  a  decree  pro  confesso  prematurely 
taken  against  a  defendant  who  was  already 
In  default,  and  gainst  whom  a  like  decree 
had  been  taken  aa  upon  the  original  bill.  On 
the  third  day  after  the  entrance  of  the  lat- 


ter decree  i»o  confesso  tbe  caow  waa  sub- 
mitted for  final  decree,  upon  tbe  original  bill 
as  amended,  both  decrees  pro  confeeeo  and 
depositions  of  witnesses  named,  and  on  that 
day  final  decree  was  rendered,  and  filed  in 
the  cause^  granttns  the  prayer  of  tbe  amend- 
ed bUL 

We  do  not  think  there  can  be  any  serious 
doubt  that  the  premature  entry  of  the  lattw 
decree  pro  confeaao»  and  such  was  tbe  castt 
in  this  Instance,  was  a  mere  irregularity  in 
procedure  that,  white  available  on  appeal 
to  reverse,  is  not  serviceable  to  support  a 
bill  of  review.  It  Is  conceded  in  brief  of 
solicitors  for  appellee  that  error  In  respect 
of  such  a  decree  would  not,  because  inter- 
locutory, support  an  appeal;  and,  this  being 
true,  we  are  unable  to  attach  to  it  a  graver 
importance  when  to  maintain  a  bUI  of  re- 
view apparent  errors  In  conclusions  of  law. 
of  substance,  and  of  prejudice  ta  the  party 
complaining  must  infect  the  final  decree 
sought  to  be  reversed.  The  case  cannot  be 
distinguished  in  principle  from  that  dealt 
with  in  Jordan  v.  Hardie,  131  Ala.  72,  80. 
31  South.  604,  where  requisite  notice  and 
lapse  of  time  were  not  had  in  ordering  and 
holding  a  reference,  making  up  of  a  report 
thereon,  and  the  confirmation  thereof  waa 
effected.  It  was  therein  ruled  that  the  er- 
ror was  not  of  the  character  necessary  to 
support  a  bill  of  review.  Such  Is  our  view 
In  respect  of  the  premature  allowance  of  the 
latter  decree  pro  confesso  In  this  instance. 
The  notices  sought  to  be  effected  by  the  two 
fflitrlee  on  the  order  book  were  sufllclent. 
under  Code  1907,  8  3133.  If  this  character  of 
notice  should  properly  designate  a  day  wtaoi 
tbe  amendment  will  be  considered  and  con- 
tain a  literal  copy  of  the  proposed  amend- 
ment, it  Is  obvious  that  omissions  in  those 
respects  would  be  irrefnilarltles  not  of  the 
kind  necessary  to  afford  bases  for  a  bill  of 
review,  namely,  errors  in  conclusions  of  law, 
of  substance,  and  of  prejudice  to  the  com- 
plaining party. 

Another  ground  set  forth  for  reversal  of 
the  original  decree  in  the  bill  of  review  la 
the  absence  of  a  footnote  to  the  amendment 
made  to  the  original  bill.  The  amendments 
made  to  tbe  original  bill,  becoming  a  part 
of  ft,  were  not  of  sudi  a  diaracter  aa  to  re- 
quire a  footnote  additional  to  that  appearing 
on  the  original  bill.  Bnslen  T.  AUen,  100^ 
Ala.  529,  637,  49  South.  430. 

It  is  also  objected  In  the  bin  of  rerteir 
that  0.  Ifc  McMllllon  .waa  a  necessary  party 
to  the  original  cause,  after  the  bill  was 
amended.  This  depends  upon  the  constroo 
tion  of  the  bill  as  amended,  even  If  we  as- 
sume that  Thtnnpson  could,  by  bill  of  review, 
complain  of  the  nonjoinder  of  necessary  par- 
ties. After  amendment  the  bill  contained 
averments  attributing  tbe  source  of  Vaiy's 
title  to  one  of  the  two  children  of  Virginia 
McMllllon  who,  it  was  alleged,  became  so  pos- 
sessed by  virtue  of  tbe  last  will  and  teat*- 
ment  of  Virginia  HcMilllim,  and  a  eops  of 
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that  will,  duly  probated,  an>ean  ai  an  ex- 
hibit to  Uie  Mil ;  and,  on  the  other  hand,  an 
AToment  by  addition,  that  these  tiro  chil- 
Arm  inherited  the  lands  from  their  mother 
who,  d^ng,  left  a  hnaband.  0.  Lb  UcHIIUon, 
survlTlng.  If  Virginia  McMUUon  died  intes- 
tate, as  may  be  Implied  by  the  latter  alle- 
gation, the  hufAHmd  took  a  life  estate  In  the 
lands  described  In  the  bUl. 

The  canse  was  submitted  not  only  on  the 
pleadings,  but  also  on  proof,  and,  under  the 
rate  of  fftTor  extended  here  to  decrees  and 
Judgments  below,  we  mnst  presnme  that  the 
proof  supported  the  formra  aTerment,  viz., 
that  Virginia  McHUlton  did  not  die  intestate 
as  to  these  lands ;  and  thereby  avoiding  the 
error  in  decree  if  a  sale  for  division  was  di- 
rected npon  a  bill  by  a  remainderman  or  re- 
versioner only,  and  a  life  tenancy,  without 
other  Interest,  In  the  realty  was  existent. 
So  treating  the  case  made  by  the  bill,  G.  L. 
McMllllon  was  not  a  necessary  party,  nor, 
In  consequence,  could  the  sale  be  held  erro- 
neotuly  ordered  in  violation  of  the  rule  Just 
stated. 

It  may  be,  as  Is  urged  for  appellant,  that 
this  appeal  conid  be  disposed  of  upon  the 
ground  that  the  bill  ^of  review  presents  a 
case  of  extreme  neglect  on  the  part  of  the 
at^Uee,  defmdant  in  the  original  cause; 
and  also,  upon  the  ground  that  the  bill  is 
■Ilent  In  avennent  tending  to  show  any  prej- 
udice DMultlng  to  bim  from  the  final  decree 
assailed.  Tbnt  decree  awards  bIm  half  of 
the  proceeds  of  the  sale  of  the  land,  a  pro- 
portion equal  to  bis  adjudged  Interest  In  the 
land.  His  bni  asserts  no  greater  interest, 
not  does  It  appear  therefrom  that  the  court, 
on  another  trial,  would  or  could  reach  any 
other  c<HicIusl(m  than  that  a  ssle  of  divi- 
sion was  necessary.  However,  we  will  not 
ground  our  conclusion  upon  ihe  latter  consid- 
erations, sound  as  they  may  be.  ^ 

The  bin  of  review  Is  vrltbout  equity.  The 
grounds  therein  asserted  against  the  decree 
assailed  token  errors  not  availing  to  sup- 
port a  bnt  of  review. 

The  decree  appealed  from  is,  hence,  re* 
versed,  and  a  decree  wHI  be  hen  rendered 
dismissing  the  bUL 

Reversed  and  rendered. 

DOWDBLL,  a  J.,  and  HATFIELD  and 
SATRB^  33^  concur.  ^ 


BIX>SS-8HEFnBIJ>  STEEL  ft  IRON  CO.  T. 

O'NEAL. 

(Supreme  Ooart  of  Alabama.    April  14,  1910. 
Rehearing  Denied  June  30.  1010.) 

1.  Tbial  Q  7S*}— Objections  to  Evideivcb. 

In  aa  action  for  malidoas  prosecution.  It 
appeared  that  plaintiff  was  taken  on  a  train  hr 
the  officer  baring  him  In  custody,  and  be  testified 
that  every  one  on  the  train  knew  he  was  under 
arrest  because  the  officer  told  them :  such  testi- 


mony bdnc  In  answer  to  a  gnaatlon,  "The  deputy 
told  than?*  Held,  that  ue  question  forecast 
the  relevancy  of  the  answer,  and  defendant's  ob- 
jection after  answer  was  too  late. 

[Ed.  Note.— -I'or  other  cases,  see  Trial,  Cent 
Dig.  i  085 ;  Dec  Dig,  {  76.*] 

2.  Appeai.  and  Bbbob  (I  242*)— Rbtibw. 

An  objection  to  testtnumy  la  not  subject  to 
review  where  the  record  shows  no  roUng  by  the 

trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  1417-1426;  Dec  Dig.  S 
242.*! 

8.  Mauoioub  PaoBBOunon  72*)— Ibbtbuo- 

TIOHS. 

In  an  actlm  against  a  corporation  fdr  ma- 
licious prosecution,  it  appeared  that  plaintiff 
was  prosecuted  for  an  assault  on  an  employ^ 
of  defendant  and  that  in  the  nrosecutioo  an  at- 
torney prepared  tiie  affidavit  for  a  warrant  hi 
consultation  with  the  assaulted  person,  and  an 
officer  of  defendant  and  the  court  instructed 
that  while  it  was  a  defense  that  prosecutor  se- 
cured advice  from  an  attorney  In  order  for  it  to 
be  a  complete  defense,  prosecutor  must  faave 
made  a  full  and  fair  statement  of  the  fiicts. 
Beld,  that  the  instruction  was  proper. 

[Ed.  Note.~For  other  cases,  see  Ifalicions 
Frosecotion,  Dec.  Dig.  I  72.*] 

4.  Maucious  Pbosbcutjoit  (I  71*}— QuEsmn 

FOR  TBB  JnXT. 

In  an  action  for  malicious  piosecation,  the 
question  whether  defendant  had  made  a  full 
and  fair  statement  of  the  fiicts  to  counsel  was 
one  for  the  Jury. 

[Ed.  Note.— For  other  casea,  see  Malldous 
Prosecution,  Cent  Dig.  H  160-ie7;  Dec.  Dig.  | 

71.  *] 

6.  Maucious  Pbosbcutiow  (8  68*)— Dauaoes. 

In  an  action  for  malicious  prosecation,  the 
malice  required  for  the  recovery  of  punitive  dam- 
ages need  not  amount  to  ill  will  or  hatred,  but 
it  is  sufficient  If  defendant  is  guilty  of  a  wan- 
ton disregard  of  the  rights  of  plaintiff. 

[Eld.  Note.— For  other  cases,  see  Maliclons 
Prosecution,  Cent  Dig.  {  157 ;  Dec.  Dig.  S  68.*] 

6.  Maucious  Pbobbcutiok  ({  72*)— Instbuc- 

TIOW. 

In  an  action  for  maliclons  prosecution,  a 
requested  InstrucHon  that  tiioogb  plaintiff  was 
innocent  he  was  uot  entitled  to  a  verdict  if 
prosecutor  honestly  "thought"  that  plaintiff  was 
guilty,  was  property  refused. 

[Ed.  Note.— For  other  cases,  see  Halicioui 
ProsecuUon,  Cent  Dig.  H  16&-178;  Dec.  Dig;  | 

72.  *] 

7.  Maucious  PBOSKCunoBr  (|  71*)— Imbtbuo- 

TION. 

Issues  as  to  good  faltb  in  consulting  coun- 
sel, and  probable  cause  generally,  axe  for  the 
determination  of  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Halldous 
Prosecution,  Cent  Dig.  U  160-167 ;  Dec  Dig. 
f  71.*] 

8.  WdRDB    Awn    Pbbasks  —  *'BKLaar"  — 

"Thouoht." 

"Belief  is  that  conviction  which  (611ows 
from  the  consideration  of  bicts  or  evidence,  while 
a  "thought"  may  be  no  more  than  a  mere  con- 
celt  or  fancy. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  789-741.] 

Appeal  from  City  Court  of  BlrmlnflSiam; 
0.  W.  Ferguson,  Judge. 

Action  by  Charles  A.  O'Neal  against  the 
SIoHS-fnieflleM  Steel  ft  Iron  Company.  From 
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a  Judgment  In  ftvor  of  plaintiff,  dflfeudant 

appeals.  AfSrmed. 

Plaintiff  was  prosecuted  for  au  aasatilt 
with  Intent  to  murder  upon  ona  Stltb,  who 
appears  to  have  been  In  tbe  employment  of 
the  defendant  company.  The  facts  leading 
up  to  the  prosecution  and  tbe  question  of  the 
participation  of  the  company  therein  through 
its  agents  are  sufflclraitly  Intimated  In  the 
opinion  of  the  courL 

The  following  charges  were  given  at  the 
Instance  of  the  plaintiff:  "(1)  The  court 
charges  the  Jury  that,  while  It  Is  a  defense 
to  a  suit  in  malicious  prosecution  that  the 
prosecutor  had  secured  advice  from  a  prac- 
ticing atto.mey  learned  in  the  law,  yet  the 
conrt  diarges  tbe  jury  that,  in  order  for 
such  advice  to  be  a  complete  defense,  the 
law  reauires  that  tbe  prosecutor  shall  have 
made  a  full  and  fair  statement  of  tbe  facts, 
and  unless  snch  foU  and  fair  statemoit  was 
made  It  Is  no  protection  to  him  In  a  suit 
for  malicious  prosecution.  (2)  The  court 
charges  the  Jury  that  the  malice  required 
for  the  recovery  of  punitive  damages  in  this 
case  need  not  amount  to  111  will,  hatred,  or 
vlndlctiTeness  of  purpose.  It  is  sufficient  If 
the  defendant  Is  guilty  of  a  wanton  disr^ard 
of  tbe  rights  of  the  plaintiff.'* 

Tbe  following  charges  were  refused  to  the 
defendant :  "(1)  If  yon  believe  that  Aldrldge 
went  to  tbe  idaoe  where  Stltb  was  being  as- 
saulted fbr  tbe  lawful  purpose  of  separating 
the  combatants,  and  If  yon  believe,  further, 
Uiat  O'Neal  Interfered  with  or  retarded  Ald- 
rldge In  tbe  executl<m  of  his  purpose^  intend- 
ing thereby  to  prevent  the  separation  of  the 
combatants,  then  in  that  evoit  O'Neal  was 
guilty  of  an  assault  on  Stewart;  and  tf  you 
believe  that  Stlth  honestly  thought  that 
O'Neal  had  been  guilty  of  the  conduct  afore- 
said, then  in  that  event  you  cannot  find  a 
verdict  for  the  plaintiff,  although  you  may 
b^eve  that  O'Neal  was  In  fact  innocent,  on 
tbe  first  count  of  the  complaint  (2)  Plain- 
tiff is  not  entitled  to  recover  as  a^^atost  tbe 
defendant's  orders  under  the  third  count  of 
tbe  complaint."  (3  and  4)  Affirmative  charge 
as  to  the  appealing  defendant  under  the 
first  and  third  counts  of  tbe  complaint. 

Tillman,  Bradley  &  Morrow,  for  appellant 
Bowman,  Harsh  ft  Beddow,  for  app^e& 

SAYRB,  J.  This  was  an  action  of  mall- 
clous  prosecution,  and  grew  out  of  an  as- 
sault made  upon  one  Stlth,  In  lOM,  who  was 
at  the  time  inperlntendent  of  the  defendant 
company's  mine  at  Brookslde.  It  appeared 
without  any  sort  of  contradiction  that  In 
tbe  prosecution  which  followed,  and  of  which 
the  plaintiff  complained,  Mr.  Bradley,  an  at- 
torney at  law,  bad  prepared  tbe  affidavits 
for  warrants — there  were  two — In  consulta- 
tion with  Stlth  and  J.  W.  McQueen,  secre- 
tary, treasnrer,  and  vice  preeld«it  of  the 
defendant  company,  and  had  appeared  In 
court  advising  about  the  prosecution  of  the 


cases  80  made.  Question  seems  to  have  been 
made  In  the  case  on  trial  whether  in  so  doing 
Bradley  was  acting  as  an  attorney  for  the 
def «kdant  cmnpuij  or  for  hla  person^  Mend 
Stlth.  At  tbe  time  be  had  a  graeral  retalnu 
with  the  company,  and  bad  attended  to  audi 
legal  affairs  as  Stlth  bad  from  Ume  to  tloM. 
It  was  objected  to  the  testimcHiy  of  tbe  wit- 
ness by  whom  plaintiff  endeavored  to  pfove 
Bradley's  attom^ship  for  defendant  cnn- 
pany  that  they  were  stating  conclusions  mere- 
ly and  had  no  knowledge  of  the  tact  It 
is  hardly  necessary  for  tbe  disposition  of  the 
several  exceptions  reserved  in  this  ooonec- 
tlon  to  discuss  tbe  grounds  of  objection  In- 
terposed, for  at  a  later  stage  of  the  case  it 
was  admitted  in  opm  court  that  Bradl^  had 
received  from  the  cmnpany  a  fee  as  attorney 
for  prosecuting  the  cases  against  plaintiff 
and  others,  and  Bradley,  who  was  called  as 
a  witness  by  defendant  testified  that  Mc- 
Queen  had  authority  to  speak  to  attom^s 
about  snch  matters  and  was  present  at  the 
consnltatlon.  If,  on  consideration  of  the 
whole  case,  there  aiqiwared  any  ctmflict  as 
to  Bradley's  agency,  or  any  reason  for  donbt- 
Ing  the  sufficiency  of  the  evidence  to  es- 
tablish the  fact,  a  different  ipiestion  would  be 
preaoited.  As  it  was,  we  consider  it  suffi- 
cient to  say  that  If  there  was  error  in  tbe 
rulings  complained  of,  we  are  satisfied  that 
it  was  without  prejudice  to  tbe  appellant's 
case. 

After  bis  arrest  tbe  plaintiff  had  beea  tak- 
en by  the  deputy  sheriff  having  blm  In  diarge 
from  Brookslde  to  Birmlntfiam  em  a  train. 
Plaintiff  testified  that  most  eivery  one  on 
the  train  knew  he  was  under  arrest  as- 
signing as  a  basis  of  the  stai^nrat  that  the 
deputy  had  told  them.  This  was  in  re- 
sponse as  the  bill  of  exceptions  states,  to 
the  question:  "The  deputy  told  them?"  Tbe 
uncertain  Indication  of  tbe  bill  is  that  this 
question  was  aslced  by  the  defendant  But 
If  the  contrary  be  assumed,  the  que^ou 
clearly  forecast  the  relevancy  of  the  answer, 
and  defendant  shonid  have  interposed  objec- 
tion before  answer.  It  may  also  be  deemed 
a  proper  disposition  of  this  exception  to  say 
that  the  record  falls  to  show  any  ruling  by 
the  court  below. 

The  first  charge,  given  on  the  request  of 
the  plaintiff,  was  a  stat^ent  of  the  law 
serviceable  to  the  Jury  and  accurate  in  its 
application  to  tbe  tendencies  of  tbe  evldrace 
in  this  case.  Stlth.  In  makii^  his  state- 
ment to  the  attorney  and  in  speaking  for 
McQueen,  who,  the  Jury  might  have  inferred, 
was  acting  for  tbe  defendant  on  that  occa- 
sion, had  narrated  an  assault  upon  himseir, 
and  its  attendant  circumstances — an  affair 
quorum  magna  pars.  There  was  nothing  ia 
the  case  so  stated,  nor  in  the  character  of 
the  man  making  Uie  statonent,  to  indicate 
any  reasonable  occasion  for  further  inquiry. 
Defendant  was  not  required  to  Indulge  sus- 
picion of  the  statement  The  only  question 
€t  practical  awUcatfam  In  tbe  immedlats 


Digitized  by  Google 


GILOHBIST  T.  ATCHISON. 


955 


connectloii  was  whether  he  had  made  a  full 
and  fair  statement  of  the  facts  known  to 
him.  That  waa  a  queatlon  for  the  Jury,  and 
was  submitted  to  the  dedalon  of  the  Jur; 
by  the  charge.  Jordan  t.  A.  G.  S.'R.  R.  Co., 
81  Ala.  220,  8  South.  191,  relied  on  by  ap- 
pellant, holds  with  the  appellee  on  this 
point  There  the  Information  connecting 
plaintiff  with  the  commission  of  the  crime 
charged  against  him  was  Inherently  weak 
and  unsatisfactory,  and  one  would  suppose 
that  prudence  would  have  stimulated  fur- 
ther Inquiry.  Stone,  C.  J-,  laid  down  the 
general  proposition  that  where  a  prosecutor 
fully  and  fairly  submits  to  learned  counsel 
all  the  facts  which  he  knows,  or  by  proper 
diligence  conld  know,  to  be  capable  of  proof, 
and  ts  advised  that  they  are  sufficient  to 
sustain  the  prosecution,  and  acts  upon  such 
opinion  In  good  faith,  he  la  not  liable.  Ner- 
ertbeleea,  he  sustained  a  charge  predicating 
nonliability  upon  a  full  and  fair  statement 
of  all  the  facts,  but  omitting  all  r^erence 
to  facts  whldi  could  be  known  by  proper 
dlllgoice.  There  was  a  like  mllnx  In  Uc- 
Leod  T.  McLeod,  73  Ala.  42. 

The  second  charge  given  to  plaintiff  Is 
not  argued.  It  states  a  proposition  which 
seema  sufflcl^tly  clear. 

In  Ohandler  t.  McPherson,  11  Ala.  919,  It 
was  said  that  if  the  defendant  In  an  action 
for  malicious  prosecution,  when  putting  the 
prosecution  on  foot,  acted  under  an  honest 
belief  that  the  plaintiff  was  guilty  of  the 
offense  charged  against  him,  no  recovery 
can  be  had.  And  that  case  is  dted  as  au- 
thority for  the  proposition  that  the  court 
erred  In  refusing  to  give  charge  1  requested 
by  appellant  The  assertion  of  Qie  charge  in 
respect  to  the  guilt  of  plalnUff  on  the  facts 
hypothesized  may  be  conceded.  But  the 
charge  goes  further  and  asserts  that,  al- 
though plaintiff  was  Innocent,  no  verdict 
could  be  found  for  plaintiff,  if  Stltb  hones^ 
ly  thought  he  was  guilty.  In  Long  y,  Rodg- 
ers,  10  Ala.  321,  this  court  qualiaed  Chand- 
ler V.  Mcpherson,  saying :  "It  will  never  do, 
as  we  have  above  intimated,  to  hold  that  a 
belief  of  the  plaintiff's  guilt,  founded  upon 
the  caprice,  prejudice,  or  Idle  dreftms  of  the 
prosecutor.  In  the  absence  of  all  facts  and 
circumstances  which  would  generate  such 
suspicion  of  a  reasonably  prudent  man,  will 
exonerate  the  party  from  liability.  The 
books  abound  with  cases  to  the  contrary" — 
citing  a  number  of  cases.  This  case  has 
since  been  followed  on  a  number  of  occasions. 
In  Steed  t.  Knowles,  79  Ala.  446,  the  court 
expressed  itself  In  this  language:  "There 
can  be  no  Justification  without  honest  belief 
coupled  with,  and  supported  by,  reasonable 
grounds."  Lunsford  v.  Dietrich,  86  Ala.  250, 
5  South.  461,  11  Am.  St  Bep.  37;  McLeod 
T.  McLeod,  supra;  Jordan  v.  A  O.  S.  B.  R. 
Co.,  supra ;  Bwlng  v.  Sanford,  21  Ala.  157. 
In  Long  T.  Bodgers,  however.  It  seems  to 


have  been  held  that  an  honest  belief  implied 
a  belief  founded  upon  sufficient  evidence. 
We  do  not  Intend  to  become  mere  critics  of 
language;  but  we  think  H  ought  to  be  no- 
ticed that  the  charge  in  question  used  the 
word  "thought"  Instead  of  "belief."  "Belief" 
is  that  conviction  which  follows  from  the  con- 
sideration of  evidence  or  of  facte,  while  a 
"thought"  may  be  no  more  than  a  mere  con- 
celt  or  fancy.  In  this  case  the  plaintiff 
contended  that  he  interfered  In  the  difficulty 
between  Stlth  and  Bnrrell  as  a  peacemaker 
only,  and  that  there  was  no  reason  for  at- 
tributing to  him  a  different  purpose.  There 
was  evidence  to  support  his  contention.  So, 
then,  without  deciding  that  the  court  would 
have  been  In  error  If  it  had  given  the  charge, 
we  hold  that  the  court  is  to  be  sustained  in 
Its  refusal  to  give  It 

We  do  not  know  why  we  should  be  asked 
to  consider  charge  2  refused  to  defendant 
The  charge  permitted  a  recovery  against  the 
defendant  Aldridge.  But  there  Is  no  Judg- 
ment against  him. 

Other  assignments  of  error  relate  to  the  re- 
fusal of  the  general  diarge  to  defendant  and 
the  overruling  of  the  motion  for  a  new  trial. 
There  can  be  scarcely  any  doubt  that  the 
defendant  participated  in  the  prosecution  of 
plaintiff.  We  need  to  add  only  that  issues 
as  to  good  faith  in  consulting  counsel,  and 
probable  cause  generally,  are  for  the  deter- 
mination of  the  Jury.  Brown  t.  Mastet, 
111  Ala.  897,  20  Sonth.  344. 

We  think  the  :jiidgment  ihonld  be  affirmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
HcCLELLAN»  JJ..  concur. 


GILCHBIST  T,  ATCHISON. 

(Supreme  Court  of  Alabama.  June  9, 1910. 
Rehearing  Denieci  June  SO,  1910) 

1.  TaiAL  (i  14S*)— Takino  Case  fboh  Jubt— 
Gbnbbal  Ohabge. 

In  unlawful  detainer,  where  there  Is  a  con- 
flict in  the  evidence  as  to  whether  plaintiff  had 
ever  been  In  possesion  of  the  land  prior  to  the 
time  defendant  went  Into  iKMsessiOD,  it  was  er> 
ror  to  give  the  general  charge  tor  the  plaintiff. 

[Ed. -Note.— For  other  cases,  see  Trial.  Gent 
Dig.  U  342,  343:  Dec.  DigTl  143.*] 

2.  Bjectuxnt  (1 16*)— Right  or  Aonon— Pos* 
mseioN. 

In  trial  of  title  as  in  ejectment  on  trans- 
fer of  unlawful  detainer  case,  the  older  posses> 
sion  gives  the  better  right,  which  is  not  defeat- 
ed by  a  subsequent  entry  and  occupation  the 
opposing  claimant  until  it  has  ripMMd  into  title 
by  adverse  poaseBSion. 

[Ed.  Note.--For  other  cases,  see  Bjeetmeat, 
Cent  Dig.  H  30-41;  Dec  Dig.  {  16.*] 

3.  ISinoaavT  Q  90*)— Btipxnot— A  mtraawj^ 

ITT. 

In  trial  of  title  as  in  ejectment  on  transfer 
of  unlawful  detainer  case,  evidence  of  the  poa- 
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session  of  defendant's  grantor  prior  to  plaintiff's 

possession  was  admissible. 

[Ed.  Note.— For  other  cases,  see  njeetment, 
Gent  Dig.  U  254r-277 ;  Dec  Dig.  i  90.*] 

4.  Chahpertt  and  Mazhtbnahoi  a  7*}— Sn- 

DEHCB— ADiaBSIBIIJTT. 

A  deed  from  defendant's  grantor,  whom  de- 
fendant claimed  bad  l>een  in  possession  before 

Slaintiff,  to  defendant,  was  admissible  in  eri- 
eoce ;  it  being  a  question  for  the  jury  whether 
plaintiff  was  in  adrerse  possession  of  the  land 
when  the  deed  was  made. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Halntsnanee,  Cent.  Dig.  i  08;  Dec  Dig.  i 
7.*J 

ft.  GHAlIPEBTr  AlTD  BfAHmiTAllOl  (|  7*>— UOH- 
VETARCB  OV  LAND  HSLD  AOVUtSKLT— VA- 
UDTTT. 

Prior  to  Oode  1907,  |  88S0,  a  deed  of  land 
was  Toid  as  to  a  tiilrd  person  In  adverse  pos- 
session when  the  deed  was  made,  bat  was  bind- 
ing between  the  parties  and  all  others,  except 
the  adverse  possessor  and  bis  privies,  and  void 
as  to  them  only  as  a  ctrnveyaDce;  being  snffi- 
dent  to  aadiorfse  the  grantee  to  use  the  gran- 
tor's nsme  in  a  salt  for  the  recovery  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  1  68;  Dec  Dig. 
17.*] 

Appeal  from  Circuit  Court,  Washington 
Coantr ;  Samuel  B.  Browne,  Judge. 

Unlawful  detainer  Henry  Clay  Atchtaon 
against  lliomas  Oticliriat  From  a  Judgment 
for  plalntlft,  d^tedant  appeal!.  Bemaed 
and  remanded. 

The  cause  was  oraimenced  in  tbe  jnstlce 
court,  and  upon  inroper  appllcatftm  and  affl- 
davlt  was  removed  tn  tbe  circuit  court,  wtjere 
trial  ot  title  was  hftd  under  the  statntft 

Gmnade  &  Oranade,  for  appellant  Turn- 
er, Wilson  &  Tucker,  for  appellee: 

ANDERSON,  J.  The  plaintiff  Bbowed  no 
title  to  tbe  land,  but  proved  a  possession  in 
the  early  part  of  1907,  under  color  of  title, 
of  about  tbe  same  date.  The  possession  of 
tbe  plaintiff,  however,  was  disputed  by  the 
defendant,  who  testified  that  no  one  was  in 
pcesesslon  of  It  when  he  took  diarge  of  It 
under  bla  deed,  made  In  tbe  fall  of  1907. 
There  being  a  conflict  in  tbe  evidence  as  to 
whether  or  not  the  plaintiff  had  ever  been 
in  possession  of  the  land  prior  to  the  time  the 
defendant  went  Into  possession,  the  court 
erred  In  giving  tbe  general  charge  for  the 
plaintiff.  On  the  other  hand,  the  defendant 
showed  a  prior  possession  in  Knapp  A  Atchi- 
son and  attempted  to  connect  blmsfdf  wltli 
them.  Tbe  rule  Is  that,  where  neither  par- 
ty has  tbe  tme  title;  tbe  older  iKWsession  gives 
the  better  right,  and  sach  right  Is  not  defeat- 
ed by  a  subsequent  entry  and  occupation  by 
the  opposing  claimant  until  it  baa  ripened 
Into  title  by  adverse  possession.  Roddick  r. 
Long,  124  Ala.  267,  27  South.  402,  and  cases 
cited.  If,  therefore,  the  defendant  showed  a 
possession  In  another  with  whom  be  connect- 
ed bluiself,  prior  to  the  plalotlfra  possession, 
if  aii7  he  had,  and  which  was  a  question  for 
the  Jury,  the  plaintiff  would  not  be  entitled 


to  recover.  Tbe  defendant  att«npted  to  con- 
nect himself  by  a  mortgage  from  Enapp  A. 
Atdiison  to  Vizard,  a  foreclosure  of  tbe  mort- 
gage, and  a  deed  to  himself.  The  description 
in  the  mortgage  was  capable  of  being  made 
definite  by  parol  evidence.  Cottingham  v. 
Hill.  119  Ala.  854,  24  South.  552,  72  Am.  Sc. 
Rep.  023.  Whether  the  defendautfs  offered 
proof  In  connection  therewith  was  sufficient 
to  put  tbe  trial  court  In  error,  we  need  not 
decide,  as  It  can  be  made  nKwe  spedflc  on  an- 
other trial,  and  this  canae  must  be  rerersed 
on  other  grounds. 

With  tbe  mortgage  omitted,  however,  the 
defendant  attempted  to  show  possession  in 
his  grantor,  Vizard,  by  the  witness  Robert- 
eon,  prior  to  tbe  plaintllTs  claimed  poBses- 
Bion,  and,  If  he  did  so  and  connected  himself 
with  Vizard,  this  wx>uld  be  a  good  defense 
to  the  acticm,  and  the  trial  court  erred  In 
not  letting  Mm  do  so.   The  court  also  erred 
in  not  letting  the  d^endant  introduce  tbe 
deed  from  Vizard  to  himself.    In  the  first 
place,  it  was  a  question  for  the  jury  as  to 
whetho-  or  not  the  plaintiff  was  In  tbe  ad^ 
verse  possession  of  the  land  when  the  same 
was  made.   Moreover,  tbe  ildverse  possession 
of  the  plaintiff  when  the  deed  was  made 
would  only  render  it  void  as  a  conveyance 
and  not  as  color  of  title  or  destroy  Its  use  to 
the  grantee  for  the  purpose  of  connecting 
htmstif  with  the  grantor.  While  this  ancient 
role  against  champerty  is  obsolete  in  many 
states,  it  remains  in  Alabama,  and  all  deeds 
made  by  one  out  of  possession  nre  void  as  to 
any  one  In  the  adverse  possession  of  the 
land  when  the  deed  la  made.  They  are  bind- 
ing, however,  between  the  parties  and  all  oth- 
ers except  tbe  adverse  possessor  and  bis 
privies,  and  are  void  as  to  them  only  as  a 
conveyance,  as  they  authorize  the  grantee 
to  use  the  grantor's  name  in  a  suit  for  tbe 
recovery  of  the  land.    Pearson  v.  King,  91) 
Ala.  125,  10  South.  919;  Warveile  on  Eject- 
ment, 800.   If  such  a  conveyance  would  au- 
thorize tbe  grantee  to  sue  in  tbe  name  of  the 
grantor,  by  analogy,  it  should  operate  to  en- 
able the  grantee  to  defend  In  tbe  name  of 
tbe  grantor,  and,  whether  valid  aa  a  convey* 
ance  or        would  enable  the  defendant  to 
connect  hlms^  with  the  previous  possession 
of  his  grantor.  Visard.  As  this  Vizard  deed 
was  made  and  this  salt  was  brought  prior  to 
the  a'dopClon  of  the  Code  of  1907,  we  have 
discussed  the  rule  of  diamperty  aa  it  then  ex- 
isted, but  which  la  now  abolished  by  section 
3839  of  me  Code  of  1907.  Whether  the  said 
section  would  or  would  not  ai^ly  to  the  pres- 
ent case  we  need  not  determine,  aa  tbe  reault 
would  be  the  same^  and  the  deed  was  Im- 
properly exduded. 

The  Judgment  of  the  drcnit  court  fs  re- 
versed, and  tbe  cause  is  remanded. 

Reversed  and  remanded.' 

MATFIEU),  8AYBB,  and  EVANS,  JJ.. 

concur. 
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CBOOII,  Oomptioller.  et  aL  t.  PSNNINQTON 
ft- EVANS. 

(Saprem*  Court  of  Florida.    June  11,  1810.) 

(Syllabw  lijf  the  Oourt.) 

1.  Taxation  (f  688*)—SALi:— Vauditt. 

Where  a  tax  collector  issued  to  the  state  a 
certificate  of  tbe  sale  of  land  (or  the  nonpayment 
of  tbe  tazee  tbereou,  when  the  taxea  bad  been 
paid,  8ueh  certificate  as  an  evidence  of  tbe  sale 
of  the  land  Is  illegal ;  and  when  it  is  shown  to 
be  void,  upon  proof  or  admission  of  tbe  payment 
of  tazM,  ths  coatodian  of  the  certificate  and 
of  the  record  of  the  sale  may  be  veqaired  to 
make  proper  entries,  showing  the  Illegality  of 
the  certificate  as  a  sale  of  the  land. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
€tot  Dig.  H  1380-1386;  Dec.  Dig.  |  ■ 

2.  Statu  (|  101*)— Actiohs  Aoainbt. 

A  suit  to  obviate  the  effect  of  an  Illegal 
act  of  an  tkHcer  aa  such  is  not  a  suit  against  tbe 
state,  for  the  state  authoriaea  only  legal  acta  by 

Its  offiCCTB. 

[Ed.  Note.— For  other  eaaes,  see  Statea,  Cent 
Dig.  H  179-181;  Dee.  Dig.  |  191.*] 

8.  Taxation  (5  679*)— Void  Tax  OEBTinoATx 

— RiOHTB  or  State. 

The  state  acquires  no  right  under  an  ill^l 
and  void  tax  certificate  iasiied  to  it  by  ita  offi- 
cers, and  the  Illegal  act  of  the  officer  may  be 
reached  by  the  courts  in  proper  proceedings. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1361,  1862;  Dec  Dig.  1  679.*] 

In  Bana  Appeal  from  Oirciilt  Court,  Ool- 
booQ  CbODty ;  J.  W.  Malone,  Judge. 

Bill  by  Pennlngtra  &  ETans  against  A.  O. 
Croom,  aa  Comptroller,  and  otbers.  A  de- 
mmrer  to  the  bill  was  overmled,  and  defend- 
ants appeal.  Affirmed. 

*  Piirft  Tranunell  and  Galhoon  ft  Campbdl, 
for  appdlants.    Paul  Garter,  for  app^eea. 

WHITFIEILD,  C.  J.  Tbe  appellees  filed  a 
bill  In  equity  for  the  cancellation  of  certain 
tax  certificates  as  a  cload  upon  the  title  to 
lands.  It  Is  in  substance  alleged  that  the 
land  was  assessed,  and  that  tbe  turpentine 
rights  thereon  were  separattiy  assessed ; 
that  tbe  taxes  upon  the  lands  were  paid,  but, 
as  the  taxes  assessed  against  the  turpentine 
lease  privileges  upon  the  lands  were  not 
paid,  the  said  tmrpentlne  lease  privileges  up- 
on tbe  lands  wece  sold  to  the  state ;  that  tbe 
papers  or  tax  certificates  Issued  for  such 
sales  "recite  that  the  taxes  due  upon  the 
lands  tberdn  mentioned  have  not  been  paid ; 
that  there  Is  nothing  on  the  face  of  said  pa- 
pers, purporting  to  be  tax  certificates,  to 
show  that  they  relate  to  taxes  upon  turpen- 
tine lease  privileges,  except  the  words  'Tur. 
Leased  at  the  top  of  said  papers" ;  that  said 
papers  are  the  regular  forms  used  when 
lands  are  sold  for  nonpayment  of  the  taxes 
due  thereon ;  that  under  the  law  deeds  may 
issne  on  the  cerUflcates  and  be  a  cloud  on 
the  title  to  the  lands;  that  on  application 
the  Oomptroller  refused  to  canc^  said  cei^ 
Uflcates. 


A  demurrer  to  tbe  Mil  of  complaint  was 
overruled,  and  tbe  defendants  appealed. 

The  certificate  of  aale  made  a  part  ot  the 
bni  of  complaint  states  that  the  land  was 
sold  to  the  state  for  a  stated  sum,  being  "the 
amount  due  and  unpaid  fOT  taxes,  costs,  and 
charges  on  the  described  lands,"  and  that 
the  holder  "or  bis  assignees  will  ther^ore 
be  entitled  to  a  deed  of  conreyance  of  auch 
lands  In  accordance  with  law,  unless  the 
same  shall  be  redeemed."  At  the  top  of  tbe 
certificate  are  the  words  **Tur.  Lease";  but 
ttiere  Is  nothing  in  the  certificate  to  indicabs 
that  only  the  turpentine  lease  privileges  on 
tbe  lands  were  sold.  It  Is  plain  that  the 
OMtiflcftte  covers  tbe  lands  for  unpaid  taxes 
on  the  lands,  and  not  the  leaae  interests  In 
tbe  lands.  Tbe  demurrer  admits  the  pay- 
meot  of  the  taxes  assessed  on  the  lands,  snd 
was  property  overruled. 

Where  a  tax  collector  Issued  to  the  state 
a  oertiflcate  of  the  sale  ot  land  for  the  non- 
payment of  the  taxes  thereon  when  the  tax- 
es had  been  paid,  such  certificate  as  an  evi- 
dence vt  the  sale  of  the  land  Is  illegal,  and 
when  It  Is  shown  to  be  void,  upon  proof  or 
admission  uS  the  payment  of  the  taxes,  the 
custodian  of  tiie  owtlflcate  and  <tf  the  record 
ot  the  sale  may  be  required  to  make  proper 
entries,  lowing  the  illegality  of  the  certifi- 
cate as  a  sale  of  tiie  land. 

Such  a  proceeding  is  not  a  suit  against  the 
state,  bat  Is  to  correct  an  111^1  act  of  an 
officer.  A  suit  to  obviate  the  effect  of  an  Il- 
legal act  <rf  an  officer  as  such  Is  not  a  suit 
against  the  state,  for  tiie  state  authorizes 
only  legal  acts  by  its  officers.  The  state  ac- 
qniras  no  right  under  an  illegal  and  void  tax 
certiflcate  issned  to  it  by  its  officers,  and  the 
Illegal  act  of  the  officer  may  be  reached  by 
the  conrts  In  propor  proceedbigs. 

The  tax  certiflcate  may  not  be  Told  on  its 
face,  bat  Its  invalidity  as  a  sale  of  the  lands 
may  ai^>ear  upon  proof'  or  admission  that 
the  taxes  on  the  lands  had  been  paid. 

The  validity  of  the  certificates  as  a  sale 
of  tbe  leas^fAd  interest  separately  assessed 
Is  not  involved  her& 

^e  order  appealed  from  is  affirmed. 

TAYLOR,  SHACKLBFOBD,  HOCKBR, 
and  PARKHILI^  JJ.,  concur. 

OOCEBDLIjb  J.,  absent 


BLUDWORTH  v.  BRAT. 
(Supreme  Court  of  Florida.    Jone  18,  1910.) 

(Syllaiut  ly  the  Court.) 

1.  Evidence  (J  67*)— PsEsmcpTiONS—CoHTiK- 
UED  Existence. 

As  a  geaeral  rule,  when  a  state  or  condition 
Is  proven  to  have  once  exiated,  there  Is  a  pre- 
sumption  of  its  continued  existence.  Bnt  this 
rule  is  deiiendent  upon  the  degree  of  permanency 
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of  die  rabJect-mBtter  tinder  cooBlderation,  and 
there  1>  no  l^U  prenmwtioo  <3t  the  exiBtence 
in  Jannarj,  1908,  of  field  cnpi  xaiwd  In  1907. 

[Bd.  Note.— For  other  caaes,  lee  EMdenoe, 
Dec.  Dig.  i  67.*] 

2.  Appeal  and  Bbbob  (|  1000*)— Bvidenoe. 

When  it  !■  stated  that  the  consideration  for 
the  execution  of  a  mortgage  was  solelr  to  secare 
the  payment  of  a  note  (or  fl02.80,  and  the  de- 
feaeanoe  danse  ondertakea  to  require  the  par- 
ment  of  advances  in  addition  to  the  said  con- 
sideration, and  when  the  answer  to  the  bill  of 
foreclosure  sets  up  various  facts  teoding  to  show 
that  the  morteagor  did  not  intend  that  the  mort- 
gage ahonld  be  a  leeari^  tor  anj  other  debt 
than  the  note,  and  tliat  the  note  ha*  been  paid, 
and  there  is  no  exception  to  the  answer,  ana  the 
(acta  proven  tend  to  support  the  answer,  a  de- 
cree finding  the  equities  to  be  with  the  defmdant 
in  tiie  eonrt  below  will  not  be  distartMd  on  ap- 
peal. 

[Ed.  Note.— For  ottier  casee,  see  Appeal  and 
Error,  Cent  Dig.  if  8970-8978;  Dec.  Dig.  I 

looe.*] 

In  Banc.  Appeal  from  Circuit  Court,  Wal- 
ton Ooanty.  J.  B.  Wolfe,  Judge. 

Bill  by  R.  P.  Blndworth  against  John  N. 
Bray.  Decree  for  defendant;  and  complain- 
ant eppealK  Affirmed. 

W.  T.  Blndworth,  for  appellant  Daniel 
Campbell  &  Son,  for  appellee. 

HOCKBB,  X  The  appellant,  R.  P.  Blud- 
worth,  filed  a  bill  In  tbe  circuit  court  of 
Walton  county  to  foreclose  two  mor^^ages 
executed  to  blm  by  Jobn  N.  Bray  appellee. 

Tbe  bill  alleges:  That  appelant  bas  been  a 
nmchant  at  Eacheanna,  Walton  county,  for 
several  years  last  past,  and  that  on.  the  I6tb 
of  March,  1906,  appellee  was  Indebted  to 
him  for  BttppUes  already  furnished,  and  on 
that  day  executed  to  blm  a  note  for  1102.80, 
and  to  secure  the  payment  of  said  note,  and 
the  payment  of  the  balance  due  blm,  next 
prior  to  and  the  time  of  executing  said  note, 
for  supplies  already  fumi^ed,  and  other 
supplies  and  advances  that  might  be  made 
to  appellee  during  tbe  life  thereof,  executed 
on  that  day  a  mortgage  on  certain  farm 
crops  that  may  be  grown  on  apjtellee's  farm 
in  Walton  connty,  a  description  of  wblch  Is 

l^at  on  the  1st  of  January,  1909,  appellee 
was  indebted  to  appellant  in  tbe  sum  of 
$248.02.  The  note  and  mortgage  are  attach- 
ed to  tbe  blU  aa  "Bxhiblt  A"  and  "Exhibit 
B**  and  made  a  part  thereof 

Exhibit  A. 

"¥102.80.         Eucheanna,  Fla.  8/16/190a 

"On  October  1,  1906,  after  date  for  value 
received,  I  promise  to  pay  to  B.  P.  Blnd- 
worth, or  order,  the  sum  of  one  hundred 
two  and  *Vioe  dollars  ($102.80).  with  intei^ 
eet  thereon  ftom  date  until  paid  at  the  rate 
of  ten  pw  centum  per  annum.  I  further 
Iiromlse  and  agree  that  if  this  note  is  not 
paid  at  maturity  and  is  placed  in  tbe  hands 


of  an  attorney  for  collection,  I  will  pay  all 
costs  of  collection  Including  attom^'s  fee. 

<*J.  N.  Bray.  [SeaLT' 

Exhibit  B. 
"State  of  Florida,  County  of  Walton. 

"Know  all  men  by  these  presents  tbat  I. 
J.  N.  Bray,  for  and  In  oousideratltm  of  tlie 
sum  of  one  hundred  two  and  >Vise  dollars 
($102.80)  to  me  In  hand  paid  by  B.  P.  Blnd- 
worth, tbe  rec^pt  whereof  la  hereby  ac- 
knowledged, have  granted,  bargained  and 
sold  and  b^  these  presents  do  grant,  ba^in, 
sell  and  convey  unto  the  said  B.  P.  Blnd- 
worth, tbe  following  deacrlbed  propoty,  to 
wit:  •  •  •  And  also  all  tlie  crop  <v  crops 
of  com,  fodder,  hay,  peas,  potatoes,  eyrup. 
cotton,  and  other  produce  of  wbatsoevM-  kind 
or  nature,  that  may  be  grown  or  raised  by  or 
for  me  on  my  farm  In  Walton  comity,  Fla., 
dnrii^  the  life  of  this  Instnmient,  the  lands 
used  as  said  farm'  being  more  particularly 
described  as  follows,  to  wit:  Place  wba« 
I  now  live  also  the  land  tended  on  the  Cas- 
w^  place  boiq^  by  me,  and  or  for  me 
on  any  and  all  other  landa  in  said  county 
and  state  during  the  life  bneof. 

"To  bave  and  to  hold  all  and  slngnlar  tbe 
same  property  unto  the  said  B.  P.  Knd- 
worth,  his  heirs,  executors,  administrators 
and  assigns  forever,  free  from  all  exemption 
and  homestead  r^t  or  dalm  d  I  the  aald 
mortgagor,  and  Z  do  hmby  cov«iant  that 
I  am  the  lawful  owner  of  the  said  mortgased 
propal7,  tbat  is  free  of  Incumbrance. 

"me  condition  of  the  above  and  fwegobis 
obligation  is  such  that  if  I  the  said  morts*' 
gor  shall  well  and  truly  pay  or  cause  to  be 
paid  nnto  the  said  R.  P.  Blndworth,  or  wder. 
tbe  sum  of  1<^.80  dollars,  according  to  tlie 
tenor  and  effect  of  one  certain  pnmUssory 
note,  of  even  date  herewiUi  trlth  Intnest 
and  all  costs  of  collection  as  therein  vxo- 
vlded,  and  shall  well  and  truly  pay  or  caose 
to  be  paid  to  the  said  B.  P.  Blndworth, 
or  order,  any  Indebtedness  for  any  advances 
of  nuHiey,  goods,  wares  or  nravhandise  that 
the  said  R.  P.  Blndworth  stoy  make  or  cause 
to  be  made  to  said  mcvtBaKoi^  during  tbe  life 
hereof,  and  tte  recordbig  fees  of  this  mort- 
gage, then  and  in  that  event  tills  instnunent 
to  be  null  and  void,  othwwise  to  be  and  te- 
maln  of  full  force  and  ^ect 

"It  is  distinctly  agreed  and  understood  by 
and  between  the  parties  hereto  that  this 
instrument  Is  intoided  to  be  a  mortgage  to 
secure  not  only  the  note  above  mentioned, 
but  also  aU  and  every  Indebtedness  of  what- 
soever character  that  may  be  due  and  owing 
from  the  said  mortgagor  to  the  aald  R.  P. 
Bludwtnth  at  any  time  during  Uie  life  of 
this  mortgage. 

"It  is  further  stipulated,  agreed  and  cove- 
nanted that  I,  the  said  mortgagor,  wm  at 
my  own  pn^Mr  costs  and  charges  do  all 
things  necessary  to  keep  perfect  and  unlm- 


•For  otber  cum  ms  mid*  topte  and  section  NUHBBR  In  Dec.  Dig.  ft  Am.  Dig.  Ktr  No.  8«cl«  ft  IMp'r  tminm 
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(Wired  tbe  aecatlty  haretoy  Intended  and  will 
pay  or  canie  to  be  paid  all  taxei,  aawaa- 
menta  and  penalties  against  the  said  prop- 
erty or  any  part  thereof.  . 

"It  is  further  agreed  ^d  nndCEntood  and 
corenanted  that  apon  the  failure  of  l^e 
Bald  mortgagor  to  pay  the  principal  of  the 
said  note  at  maturity,  together  with  the  in- 
terest thereon,  or  if,  at  any  time  daring  the 
Ufe  hereof  the  said  mortgagor  shall  consume, 
Mil,  conrey,  incumber,  destroy  or  otherwise 
dispose  of  any  of  the  said  mortgaged  prop- 
erty before  the  full  and  complete  satisfac- 
tion of  this  mortgage,  without  notice  to  the 
said  mortgagee  and  his  consent  thereto  In 
writing  first  had  and  obtained,  or  shall  In 
any  particular  violate  any  of  the  stlpnlatlons 
or  covenants  hertin  contained,  then  and  In 
either  of  those  events  this  mortgage  debt  is 
to  tw  Immediately  due  and  payable  and  this 
mortgage  foreclosable ,  at  the  option  of  the 
said  mortgagee,  and  all  costs  of  collection  or 
suit  In  foredosure  including  a  reasonable 
attomiy's  fee  shall  be  a  part  of  the  mor^ 
gage  debt  and  a  Ilea  upon  «ald  mortgaged 
property. 

"In  testimony  whereof,  the  said  party  bns 
hereunto  set  his  hand  and  seal  on  this  the 
16  day  of  March,  A.  D.  1908. 

"J.  N.  Bray.  [Seal] 

"Signed,  sealed  and  delivered  la  the  pres- 
ence of:    Herman  Bludworth. 

"State  of  Florida,  County  of  Walton. 

"Before  the  subscriber  personally  came  J. 
N.  Bray  to  me  well  known  to  be  tbe  Indlvid- 
nal  described  in,  and  who  executed,  the  fore- 
going mortgage  and  acknowledged  to  me  that 
he  executed  the  same  for  the  uses  and  pnr^ 
poses  therein  set  forth. 

"Witness  my  hand  and  seal  offldal  this 
16  day  of  March,  A.  D.  ieo& 

"[Seal]  Herman.  Blndworth, 

"Notary  Public. 

"My  commlsBlon  expires  M&Tch  8,  IDIO." 

"Exhibit  a 

"$82^.  No.  . 

"State  of  Florida,  Walton  County,  Ew^ie- 

anna  P.  O. 

"April  9.  1907. 
"On  or  before  October  1,  1907,  I  promise 
to  pay  the  Virginia-Carolina  Chemical  Com- 
pany, or  order,  eighty-two  and  >Vioo  dollars, 


for  17  aa<^  of  sea  gull  guano  Sacks 

for  18  sacks  cotton  belt  guano  Sacks 

'*      mSkB  Sacks 

**      sacks  Sacks 


sold  to  me  by  tbe  said  Virginia-Carolina 
Chranical  Oompany.  Should  this  note  be  un- 
paid at  maturity  and  be  placed  In  the  hands 
of  an  attorney  for  collection  or  adjustment 
then  there  shall  also  become  due  and  pt^ble 
m  this  note  an  attorney's  fee  of  10  per  cent 
on  the  amonnt  at  said  principal  and  on  inter- 
est due  and  to  become  due  thereon.  This  note 
bears  Intorcat  frnu  its  maturity  at  the  rate 
of  8  par  cmt  per  annum  until  paid. 


"The  consideration  of  this  note  is  the  com- 
mercial fertilise  mentioned  above  and  whli^ 
baa  been  sold  to  me  by  the  said  Virglnia- 
Carollna  Chemical  Company,  and  it  is  ex- 
pressly understood  that  sudi  company  has 
refused  to  make  and  does  not  make  any  war- 
ranty of  tbe  guality  or  value  of  such  fer- 
tilizer, or  any  representations  as  to  Its  qual- 
ity or  value;  and  that  X  am  to  rely  as  to 
such  'quality  and  value,  eolely  upon  the  fact 
tibat  the  laws  of  said  state  as  to  the  analysis 
of  aacSi  fertUlsers  have  been  comidled  wiUi 
in  so  far  as  Is  necessary  to  offering  the  same 
for  sale  In  this  state.  The  said  fertUlsers 
for  wUdi  this  note  is  given  have  been  ad- 
vanced to  me  for  the  esjaeu  purpose  of  aid* 
ing  me  In  carrying  <m  my  farming  opera- 
tltms  during  tbe  presut  year  tm  my  farm 
containing  60  acres  nK»e  or  less  In  sectUm 
82,  township  2,  range  18  and  In  said  state 
and  county,  and  I  herein  9eXl  and  convey 
and  idedge  unto  tbe  saiA  Ylrglnla-Oaroltna 
Ch^cal  Oompany  or  Ito  assigns  te  be  paid 
for  at  the  mai^  quotations  at  the  time  of 
the  d^very  the  proceeds  of  sudi  sale  to  he 
retained  hy  the  yirginla-Oandlna  Chemical 
Company,  or  Ito  assigns  and  applied  to  i^e 
satistactlon  of  this  indebtedness;  and  also 
upcm  all  Indebtedness  of  any  kind  that  I  am 
due  or  may  becrane  to  B.  P.  Bludworth  dur- 
ing the  life  of  this  note. 

"Witness  my  band  and  seal  this  the  9th 
day  of  April,  A.  IX  1907. 

"J.  K  Bray.  [Seal.] 

"Signed,  sealed  and  delivered  In  our  pres- 
ence:   Herman  Bludworth. 

"State  of  Florida,  Walton  Conntyi 

"Beton  me,  a  notary  public  In  and  fbr 
Florida,  personally  appeared  J.  N.  Bray 
known  to  me  to  be  tbe  same  individual  who 
executed  tbe  above- written  Instrument,  and 
ac^cnowledged  that  he  signed,  sealed  and  de- 
livered the  same  freely  and  voluntarily,  and 
for  tbe  purposes  tberdn  stated. 

"In  testlmmy  whereof,  witness  my  hand  • 
and  official  seal  fbla  the  Btb  day  of  April,  ' 
A.  D.  1907. 

"[Seal.]  Herman  Bludworth. 

"Oonunlssion  expires  8/8/10. 

"For  a  valuable  consideration  tbe  Virginia- 
Carolina  Ch«nical  Company  hereby  assigns, 
transfers  and  seta  over  to  B.  P.  Bludworth 
or  order  all  of  its  right,  title  and  Interest  in 
and  to  the  within  note. 

"C.  3.  Beane,  Manager.  [Seal.] 

"State  of  Alabama,  county  of  

To  this  bill  an  answer  was  filed  by  J.  N. 
Bray,  the  lippdlee,  admitting  the  execution 
of  tbe  mortgage  on  tbe  16th  of  March,  190S, 
but  dutes  that  he  executed  it  to  secure  the 
note  of  $102.80,  and  also  to  secure  tbe  bal- 
ance due  complainant  by  respondoit  next 
prior  to  and  at  tbe  time  of  executing  the  note 
and  for  suiq;>lies  already  furnished  by  com- 
plainant .to  respondent,  but  alleges  that  on 
the  16th  of  March,  1908,  Herman  Bludworth. 
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son  of  c(nnplalnant,  came  to  respondent's 
house  to  secure  what  he  called  a  "guano 
note"  for  $102,80,  the  price  of  gaano  that 
had  been  then  purchased  by  respondent  for 
the  year  190S,  the  respondent  then  b^g 
slctc,  and  that  said  note  was  a  lien  on  his 
crop  for  guano,  and  that  nothing  whatever 
was  said  about  any  prior  or  future  accounts, 
and  that  respondent,  believing  the  represen- 
tations of  Herman  Bludwortb  that  he'  was 
merely  giving  a  lien  on  his  crop  for  the 
guano  note,  executed  the  instrument  without 
reading  it,  or  having  It  read  to  him,  and  that 
it  was  not  the  intention  of  respondent,  and 
was  no  part  of  the  agreonent.  to  secure  any- 
thing else  than  the  guauo  note.  The  answer 
furthermore  alleges  that  respondent  was  not 
Indebted  to  complainant  as  alleged  in  the 
bin.  The  answer  also  alleges:  That  the  in- 
strument called  a  mortgage  to  the  Vlrglnia- 
CaroUna  Chemical  Ck>mpany  for  $82.30  was 
made  solely  to  secure  the  payment  for  guauo 
used  by  respondent  in  the  year  1907,  and  was 
not  given  to  secure  any  accounts  or  advances 
made  by  the  complainant,  and  that  nothing 
whatever  was  said  about  Including  such  a 
clause  in  the  iDStrument;  titat  respondent, 
relylog  upon  the  assertion  of  complainant 
that  said  instrument  was  only  to  secure  pay- 
ment for  the  guano,  executed  said  instru- 
ment without  reading  It.  The  answer  fur- 
ther alleges  that  the  respondent  has  paid 
uU  amounts  covered  by  the  mortgage  and  has 
demanded  it  of  the  complainant,  but  com- 
plainant has  failed  to  deliver  it 

A  replication  was  filed  to  this  answer  and 
a  considerable  amount  of  testimony  taken. 
On  final  hearing  a  decree  was  made  Qnding 
the  equities  In  favor  of  the  defendant,  the 
appellee  here,  and  the  bill  was  dlemlssed. 
A  few  days  subsequent  to  the  making  of  this 
decree,  on  the  application  of  the  solicitor  for 
the  complainant,  an  order  was  made  modifying 
the  former  one,  dismissing  the  bill  without 
prejudice  to  complainant's  right  to  sue  at 
common  law  on  the  note  or  mortgage  execut- 
ed by  J.  N.  Bray  to  the  Virginia-Carolina 
Chemical  Company  on  the  9th  of  April,  1907, 
which  mortgage  was  not  considered  by  the 
court  in  making  Its  final  order  of  dismissal, 
"as  It  appeared  to  the  court  that  the  property 
mentioned  In  said  note  or  mortgage  as  securi- 
ty was  not  in  existence  at  the  time  of  filing 
the  blU."  An  appeal  was  taken  to  this 
court  by  the  complainant  firom  the  final  de- 
cree. 

The  assignments  of  error  question  thb  de- 
cree of  dismissal  as  contrary  to  law,  and  con- 
trary to  and  not  supported  by  the  evidence. 

We  do  not  think  the  court  er»d  In  its  ac- 
tion relating  to  the  mortgage  note  of  N. 
Bray  given  to  the  Vlr^Ia-OaroUna  Ch«mlcal 
Company,  fit  la  true  that  as  a  general  rule, 
wben  a  state'  or  condition  is  proven  to  hare 
once  existed,  there  is  a  presumption  of  its 
continued  existence.  But  this  rule  is  depend- 
ent upon  the  degree  of  permauency  of  the 
sabdect-mattw  under  consideration.  The 


presumption  does  not  arise  nnless  the  condi- 
tion or  state  of  facta  Is  such  as  to  be  con- 
tinuous in  its  nature;  In  other  words,  so 
long  as  Is  usual  'with  conditions  or  things  of 
the  particular  nature  under  consideration. 
22  Am.  &  Eng.  Ency.  Law  (2d.  Ed.)  pp.  1238, 
12^  We  do  not  think  there  is  any  legal 
presumption  of  the  existence  of  field  crops 
In  January,  1909,  raised  In  1907.  Ordinarily 
such  crops  would  be  oitlrely  used  up  or  dis- 
posed of  within  the  Intervening  period,  and, 
as  there  was  no  proof  to  the  contrary,  we 
cannot  discover  that  the  circuit  Judge  erred 
In  disposing  of  the  mortgage  note  givoi  to 
the  YirglnlapCarDllna  Chemi(»l  Gonqtanr  u 
he  did. 

As  to  the  other  mortgage  dated  Marcli 
16,  1908,  executed  by  appellee.  Bray,  to  ap- 
pellant, Bludwortb,  it  appeara  from  the  mort- 
gage Itself  that  the  consideration  recited 
therein  for  its  execution  was  the  sum  of 
($102.80, .  which  was  the  amount  of  the 
guano  note.  It  Is  true  that  the  defeasance 
clause  recited  that  It  was  to  be  void  on  the 
payment  of  the  $1(^.80,  end  also  any  In- 
debtedness for  advances,  etc,  that  Bludwortb 
may  make  to  the  mortgagor  during  the  life 
of  the  mortgage,  and  that,  immediately  after 
this  defeasance  clause.  It  is  stated  that  the 
mortgage  was  to  secure  all  and  every  Indebt- 
edness of  B^ay  to  Bludwortii.  But  it  ap- 
pears clearly  from  the  testimony  of  Haman 
Blndworth  that  when  Bray  executed  the 
mortgage  nothing  was  said  to  him  about  se- 
curing anything  except  the  note.-  He  admits 
that  Bray,  who  was  an  old  man  76  years 
old,  was  sick  when  he  executed  the  mortage, 
did  not  read  it,  and  It  was  not  read  to  Mm. 
He  admits  also  that  he  told  Bray  the  mort- 
gage was  executed  to  secure  the  guano  note 
of  $102.80.  This  substantiates  Bray's  testi- 
mony on  this  point.  It  Is  also  stated  hy 
Bludwortb  that  the  form  of  this  mortgage 
was  one  which  be  was  In  the  habit  of  using. 

In  view  of  the  fact  that  the  consideration 
expressed  for  the  execution  of  this  mort- 
gage is  solely  the  note  of  $102.80,  and  the 
defeasance  clause  undertakes  to  reqaire  the 
payment  of  advances,  in  addition  to  the  con- 
sideration, we  are  disposed  to  look  to  the 
facts  and  circumstances  attending  the  exe- 
cution of  the  mortgage  to  ascertain  what 
was  really  Intended  by  Bray  when  it  was 
executed.  20  Am.  &  Ebg.  Ency.  Law  (2d  Ed^ 
9&7;  27  Cyc.  1058;  Albion  State  Bank  r. 
Knickerbocker,  125  Mich.  311.  84  N.  W.  311. 
And  we  take  this  course  especially  as  those 
matters  were  set  up  in  the  answer,  and  ne 
exception  was  taken  to  It  We  are  therefore 
of  the  opinion  that  this  mortgage  was  not 
intended  1^  Bray  when  he  executed  it  t* 
secure  any  other  debt  than  the  note  ft>r 
$102.80.  We  thUik  the  other  matter  con- 
tained In  the  mortgage  must  have  cotCea 
into  it  from  the  use  of  a  regular  ftnrm  of 
mortgage  used  by  Blndmnth. 

Upon  the  qne8tl(»  vhether  titils  note  for 
$102.80  was  paid  tban  was  a  conflict  of  Um 
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«Tldence,  and  Ridi  a  conflict  as  we  think 
woold  not  warrant  ns  In  holding  tito  dicult 
iodce  In  WKor  In  fl«««n<«rtng  the  oomplaln- 
ant'a  bOL 

The  decree  appealed  ttom  la  aiBrmed,  at 
the  coat  of  the  appellant 

WHITFIXILD,  aJ^andSHAOKLBTOSD. 
rrAYLOB,  and  PABKHILL,  JI^  emcar. 
COOKBBLI^  J.,  atnent. 


McCASKILL  T.  UNION  NAVAL  STORES 
CO. 

iSupieme  Court  of  E^orida,  Division  B.  June 


(OSvUatM  »v  th«  OcmrtJ 
"L  BQurrt  <|  2ft*)— JunBDionoir— Foam- 
Toaxs. 

Courts  of  eQuIty  alwaya  mltleate  forfeitures 
or  relieTe  agaiost  tocin,  when  tliis  can.be  done 
witboQt  doing  TloleDce  to  the  contracts  of  the 
parties. 

[&d.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  I  09;  Dec.  Dig.  i  24.*] 

2.  Bquitt  (8  24*>—FoiiFMTDiii— Ambiguous 
Lanouaoe. 

Forfeitures,  not  being  farored  In  equity, 
win  not  be  enforced  If  couched  in  ambiguous 
language. 

[Ed.  Note.— For  other  cases,  see  Bquity,  Gent 
Dig.  H  69-76;  Dec  Dig.  |  24.*] 

3.  OONTBACTB  ({  321*)— BaBACH  OF  GOVEnAKT 

TO  Pat  Taxes— PoaramjHa. 

The  covenant  to  pay  taxes  Is  in  the  nature 
of  a  coTenant  to  pay  money,  and  a  forftitoTe 
tncarred  by  a  breach  thereof  may  ba  leliered 
against  on  the  same  prlntdple. 

lEd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1508-1527 ;  Dec.  Dig.  |  321.*] 

4.  OONTRACTB   (|  167*)— OONBTSUCTION— PBO- 

TjsioNe  or  Law. 

All  provisions  of  a  contract  should  be  con- 
sidered and  construed  with  reference  to  con- 
trolling provisions  and  principles  of  law. 

[E3d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  }  760;  Dec.  Dig.  {  1C7.*] 

6,  Contracts  (§  167*)— Pbovibions  or  Law 
Applicable  to  Subject- Mattkb. 

Provisioas  of  law  applicable  to  the  sabject- 
matter  of  contracts  are  parts  of  the  contracts, 
whether  so  expressed  or  referred  to  In  the  con- 
tract or  not 

[Bd.  Note.— For  other  coses,  see  Contracts, 
Gent  Dig.  f  700;  Dec.  Dig.  |  167.*] 

6.  COHTRAOTB  (i  228*)— CONBTBUCTION— COB- 
DmONS  SnBSBQURITT— FOHFEITUBB. 

Forfeitures  not  being  favored  In  the  law, 
the  provisions  upon  which  they  are  based  most 
be  strictly  construed. 

[Eid.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  1 1036;  Dec  Dig.  |  22&*] 

7.  Statoim  <M  ail*)— ConaranonoiT— Fobfei- 

TVBB8. 

Statntea  are  oonatmed  strictly  against  a 
forfeiture. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  822,  828;  DecDig.  8  241.*] 

8.  CONTOACTB  a  218*)— CONBTBUOTION— Tnrz 

— FoamTOBge  —  "Become  Due  akd  Fat- 

ABUi.*' 

Whert  tbm  statute  provides,  "all  taxes 
aiiall  be  due  and  payable  on  or  after  the  first 


Monday  of  November  of  each  -and  evertr  year," 
and  unpaid  taxes  are  not  collectible  by  levy  and 
sale  until  after  the  first  Monday  in  April  there> 
after,  and  a  contract  obligating  the  U.  N.  8. 
Co.  to  p^  all  taxes  on  land  for  certain  7«arB 
contains  the  provisions  that  if  the  U.  N.  S.  Co. 
sliall,  for  three  months  after  taxes  "become  due 
and  payable"  on  the  land,  fail  to  pay  sacb  taxes^ 
all  tlf^ta  shall  Immediately  cease  forever  as  to 
all  tracts  of  land  on  which  the  U.  N.  8.  Co.  has 
failed  to  pay  said  taxes,  a  forfeiture  will  not 
be  incurreid  1^  a  delay  to  pay  the  taxes  until 
the  month  of  March  suooeedlnff  the  fiist  Monday 
of  November. 

[Bd.  Note.— For  other  eases,  see  Contracts, 
Cent.  Dig.  |  957 ;  Dec  Dig.  {  213.* 

For  other  definitionsb  see  Words  and  Erases, 
ToL  1,  p.  73a} 

Appeal  fnmi  Otecolt  Ooort;  Walton  Oonn- 
ty;  J.  B.  WoU«^  Jodca 

BUI  by  tibe  Union  Naval  fitoree  Ocnupany 
agatnat  J.  J.  McOa«klU.  Decree  ftir.coinidaia- 
ant,  and  defendant  appeala.  Affirmed. 

Wm.  W.  Floumoy,  for  appellant  Blount 
A  Blount  k  Carter,  for  an?ellee. 

PARKHILU  J.  The  bill  of  complaint  filed 
by  appellee  against  app^ant  In  the  circuit 
court  for  Walton  county  allies:  That  the 
Unl<m  Naval  Stores  Company  Is  the  own^, 
by  deeds  duly  executed  under  seal  by  the 
LoolsviUe  ft  NaabvUle  Railroad  Company, 
R.  G.  Peters,  and  A.  L.  Langdllw,  of  all  the 
timber  situated  upon  some  twenty  odd  thou< 
sand  of  acres  of  land  fully  described;  the 
consid^tlon  therefor  being  $21,693.02.  By 
said  deeda  oC  conveyance  the  Union  Naval 
Stores  Company  and  Its  assigns  were  grant- 
ed not  only  the  timber  but  the  right  to  cut 
and  remove  same  and  to  box,  cMp,  and  work 
same  for  turpentine  purposes  Cor  15  years, 
of  which  period  less  than  seven  years  ex- 
pired prior  to  the  filing  of  this  bill.  That  at 
the  time  of  the  execution  of  said  conveyances 
the  said  railroad  company  and  Peters  and 
Langdller  were  the  owners  of  the  land  and 
the  timber  thereon  In  fee  simple  and  In 
possession  thereof.  That  immediately  aubse* 
guent  to  the  making  paymoit  of  the  mtmeya 
mentioned  In  such  conveyances,  the  Unloi* 
Naval  Stores  Company,  throi^  its  agents 
and  lessees,  entered  into  possession  of  the 
lands  and  timber  desorlbed  and  boxed  large 
quantities  of  the  timber,  and  Is  still  in  pos- 
session of  the  said  lands  and  using  the  tim- 
ber thereon  for  turpentine  and  other  pur- 
poses.  That  the  defendant,  J.  J.  McCaskUl, 
claims  to  have  irardiased  lUl  the  lands  here- 
inbefore described ;  the  lands  being  Oie  same 
upon  which  grew  the  tUnber  theretofore  sold 
to  the  Union  Naval  Stores  Company,  and  the 
said  McCasklll  having  pnrcbased  the  said 
lands,  not  only  with  constructive  notice  by 
r^son  of  the  record  of  the  oonv^ances,  but 
with  actual  notice  of  each  of  the  said  con- 
veyances to  the  complainant  and  of  the 
rights  of  the  Union  Naval  Stores  Company 
to  the  lauds  and  timber  hereinbefore  men- 


*Wm  other  eases  see  ssbm  topto  aad  ssetfea  NOMBBB  la  Deo.       *  Ass.  Dig.  Key  H«.  Berles  *  Bevf  ladesis 
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tloned,  and  the  said  McOasUIl  claims  that 
he  Is  now  and  was  during  the  year  1907  the 
owner  of  the  aald  lands  by  vlrtae  of  eaid 
pnrcbaae.  That  under  the  terma  of  the  pro- 
Ttetons  in  the  deed  from  the  said  railroad 
company  and  Petm  and  Langellier  to  the 
Union  Naval  Stores  Oompany,  the  said  Naval 
Stores  Company  was  under  obligation  to  pay 
all  taxes  commencing  with  those  levied  for 
the  year  1902,  upon  the  said  land,  and  the 
deed  contained  the  provision:  "And  If  it 
(the  Union  Naval  Stores  Company)  shall  for 
three  months  after  taxes  become  due  and 
IHiyftble  on  the  land,  fall  to  pay  such  taxes 
on  any  of  the  tracts  of  land  her^n  described, 
sncb  failnre  shall  be  taken  as  a  dedaration 
that  the  grantee  abandons  aU  ri^ts  thereby 
confbired  npon  the  said  lands  on  which  taxes 
have  not  been  paid,  and  all  rights  confened 
by  this  instrament  shall  Immediately  cease 
forever  as  to  all  tracts  of  land  on  whldi 
grantee  has  Called  to  pay  said  taxes."  That 
In  the  month  of  Mardi,  IOCS,  the  Union 
Naval  Stores  Company  applied  to  the  tax 
collectors  for  receipts  for  tiie  state  and  coun- 
ty taxes  upon  said  land  assessed  for  the 
year  1807  and  offered  and  tendered  the  fnU 
amount  of  taxes  dne  thereon;  but  the  tax 
collectors  refused  to  accept  payment  of  such 
taxes  for  said  company  because  the  defend- 
ant, McCaskiU,  had,  a  short  while  before, 
paid  said  taxes.  That  the  said  Mc^askUl 
now  claims  that  the  Union  Naval  Stores 
Company  has  failed  to  pay  the  taxes  on  the 
said  lands  In  accordance  with  the  terma  of 
the  conveyance,  and  thereby  forfeited  all 
rights  In  and  to  said  land  and  the  timber 
thereon. 

The  diancellor  lasned  a  temporary  injunc- 
tion whSclx  was  afterwards  made  perpetual, 
restraining  the  said  McCasfclll  from  entering 
npon  said  lands  and  from  interfering  with 
the  complaining  company  in  the  use  of  said 
timber  for  tnrpentlne  purposes;  the  com- 
plainant being  ordered  to  i>ay  Into  the  regis- 
try of  the  court  for  the  defendant  the  sum 
of  $651.73,  upon  sudbi  payment  being  made 
the  complainant  being  relieved  from  the  for- 
feiture claimed  by  defoidant  aa  against  the 
rights  of  complainant  in  the  lands  and  tUn- 
t>er  upon  the  lands  described. 

Passing  by  the  question  whether  appel- 
lant, who  was  the  defendant  In  the  court 
below,  Is  In  a  position  to  take  advantage  of 
the  alleged  forfeiture— the  forfeiture  clause 
not  having  been  made  by  blm  and  not  em- 
bracing the  grantees  of  the  grantor,  who  was 
the  beneSdary  of  the  forfeiture,  and  the 
appellant  having  purchased  the  land,  not  the 
timber,  before  the  alleged  forfeiture — it 
Beems  clear  to  us  that  the  Union  Naval 
Stores  Company  was  within  Its  rights  when 
It  attempted  In  the  month  of  March,  1908. 
to  pay  the  taxes  assessed  against  the  land 
Involved  here  for  the  year  1907. 

Courts  of  equity  always  mitigate  forfeit- 
ures, or  relieve  against  th^  wtaoi  this 


can  be  done  without  doing  violcmee  to  thu 
contracts  of  the  parties.  Hall  v.  Delaplaine, 
5  Wis.  206,  6S  Am.  Dec.  67,  and  note  85: 
Blair  V.  Ohamblin,  39  111.  621,  80  Am.  Dec. 
322.  Forfeitures,  not  b^ng  favored  In  eq- 
uity, will  not  be  enforced  If  couched  in  am- 
biguous language.  Oleary  v.  Folger,  84  CaL 
316,  24  Pac  280,  18  Am.  St.  IST. 

The  cov«iant  to  pay  taxes  Is  in  the  nature 
of  a  covffliant  to  pay  money,  and  a  forfeiture 
incurred  by  a  breach  thereof  may  be  relieved 
against  on  the  same  prlndfde.  Giles  v.  Aus- 
tin, 62  N.  Y.  486. 

All  provi^ons  of  a  contract  should  be  con- 
sidered and  construed  with  reference  to  con- 
trolling provisions  and  principles  of  law. 
Stewart  r.  Steams  &  Cvlwer  Lumber  Co^  66 
Fla.  670.  48  South.  19.  And  provlalons  of 
law  api^lcable  to  the  subject-matter  of  con- 
tracts are  parts  of  the  contracts,  whether  so 
exivessed  or  referred  to  in  the  contracts  or 
not  Stete  ex  rel,  EUls  v.  Tampa  Watn- 
works  Co.,  66  Fla.  858,  47  South.  3&a  19  L. 
B.  A.  (N.  8.)  183. 

Forfeitures  not  being  favored  In  the  law, 
the  provlsiooa  upon  which  they  are  baaed 
must  be  strictly  construed.  Town  of  Ut. 
Morris  v.  King,  77  Hun.  18^  28  N.  T.  Supp. 
281,  text  281;  S  Words  and  Phrases,  p.  28M. 
Statutes  are  construed  strictly  against  a  for* 
feiture.  2  Levria'  Sutherland  Statutory  Con- 
struction, x>ar.  B47;  Brundy  t.  Uay&tid,  15 
Mont  201,  38  Pac.  1067;  Manhattan  Trust 
Co.  v.  Davis,  23  Mont  278,  68  ^c.  718. 

The  provisions  of  section  541  of  tte  Gen- 
eral Statutes  of  1906  are  aivlicable  to  the 
subject-matter  of  the  contract  b^ore  ns  and 
become  imrt  of  the  contract  That  section  of 
the  statute  provides  In  part  as  followa:  "All 
taxes  shall  be  due  and  payable  on  or  after 
the  first  Monday  of  Novembw  of  each  and 
every  year."  And,  according  to  the  provi- 
sions of  this  section,  unpaid  taxes  are  not 
collectible  by  levy  and  sale  until  after  the 
first  Monday  In  April. 

The  complainant  was  bound  to  pay  the 
taxes  within  three  months  after  such  taxes 
shall  become  due  and  payable.  We  think,  ac- 
cording to  a  fair  construction  of  the  lan- 
guage of  this  contract,  the  word  "become" 
means  "be" ;  that  Is,  the  time  when  the  tax- 
es "become  dne  and  payable"  la  the  time 
when  the  taxes  "shall  be  due  and  payable." 
And,  according  to  the  statute,  taxes  do  not 
become  due  and  payable  "on"  the  first  of 
November,  but  "on  or  after'"  the  first  Mon- 
day of  November.  Of  course,  if  taxes  be- 
came due  and  payable  only  on  the  first  Mon- 
day of  November,  then,  according  to  the  con- 
tention of  appellant,  three  months  thereaft- 
er, when  the  Union  Naval  Stores  Company 
was  required  to  pay  the  taxes,  would  expire 
on  the  first  Monday  of  February  following, 
and  the  Naval  Stores  Company  was  too  late 
when  It  attempted  to  pay  the  taxes  in  Man^. 
This  contention,  however,  loses  sight  of  the 
provision  that  taxes  shall  be  due  and  payaUe 
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after  Oie  lint  Mbndar  of  Norember,  as 
as  on  that  day.  "All  taxes  shall  be  due  and 
payable  on  or  after  the  first  Hmday  of  No- 
Tembw  of  each  and  every  year.**  Thvu,  the 
ta»s  wwe  due  and  payable  on  the  first  Mtm- 
day  of  Norember  and  the  next  day,  Tuesday, 
and  Wednesday,  and  the  last  Monday  of  No* 
Tfimber  and  the  flrat  Monday  of  December, 
Jannaiy,  Fetnnjary,  and  March,  and  dnrlng 
an  Qie  numth  of  Mardi,  and  the  Union  Na- 
val Stores  Gonqiany  was  In  ample  time  In 
its  proffer  to  pay  the  taxes  durmg  the  month 
of  Marcb. 

In  Acosta  t.  Anderson,  56  Fla.  7^,  48 
Sonth.  260,  we  took  flds  view  of  a  contract 
reanirlng  the  purchaser  "to  pay  all  taxes 
that  may  be  l^Uy  levied  or  InqHised**  up- 
on the  land.  Baying  of  the  contract:  "It  sim- 
ply binds  the  complainant  to  pay  the  taxes 
that  may  become  due  each  year" — ^thereby 
holding  Hut  tlie  word  "become**  was  the 
equivalent  of  the  word  "be." 

In  the  Acosta-Anderson  Oss^  craiddering 
the  contention  that  the  taxes  were  due  and 
payaMe  In  November,  1905,  and  Should  have 
becm  paid  before  the  advertisement  of  the 
land  for  nonpayment  of  the  taxes  in  April, 
1006,  this  conrt  said:  *'We  think  the  com- 
plainant could  comply  with  the  contract  1^ 
paying  the  taxes  on  or  before  the  time  fixed 
by  the  tax  collector  in  his  notice  of  sale  ot 
the  property  for  nonpayment  of  the  taxes." 
It  l8  true  that  In  that  case  the  contract  did 
not  fix  a  time  for  the  payment  of  the  taxes; 
but  that  ntct  makes  no  difference  in  the  ap- 
plicability of  the  doctrine  of  that  case  here, 
because  the  contract  In  the  instant  case  fixes 
a  time  for  the  payment  of  the  taxea  at  three 
months  after  tbe  time  when  the  complainant 
could  have  paid  them  under  the  law  without 
the  ben^t  of  the  three  months  allowed 
the  contract  for  the  payment  of  the  taxes. 

The  decree  la  affirmed. 

TAYLOR  and  HOOKER,  JJ.,  concur. 

SHACKLBFORD  and  OOCERELL.  JJ., 
concur  in  the  condusion. 

WHITFIELD,  0.  J.  (concurring).  This 
sate  of  growing  timber  on  land,  with  the 
right  of  possession  to  remove  the  timber  ex- 
tending over  a  period  of  years,  upon  condi- 
tion that  if  the  taxes  on  the  land  are  not 
l^ald  the  grantee .  within  three  months 
after  the  taxes  shall  become  due  and  payable 
the  interest  ccmveyed  shall  revert  to  the 
grantor,  is  a  conveyance  of  an  Interest  in  the 
land,  and  creates  an  estnte  upon  condition 
Bnbsequent  The  mere  failure  to  perform 
,  the  condition  does  not  In  equity  at  least  ipso 
facto  terminate  the  estate,  but  only  entitles 
the  grantor  to  re-enter;  and,  If  he  does  not 
re-enter,  the  breach  of  the  condition  may  be 
regarded  as  waived.  The  condition  was  im- 
posed to  insure  the  payment  of  the  taxes  on 


the  land  as  required  1^  law,  so  as  to  avoid 
a  burden  to  the  grantor.  Tb9  time  of  pay- 
ment of  the  taxes  la  not  made  an  essential 
element  of  the  condition  If  the  requirements 
of  the  law  are  satisfied,  and  no  burden  la 
impMed  iqxm  the  grantor.  The  mere  vol- 
untary payment  of  the  taxes  by  a  vendee  of 
the  land  does  not  of  itself  accomplish  a  for- 
feiture of  the  rights  acquired  by  the  convey- 
ance of  the  thuber,  particularly  when  the 
grantee  of  the  timber  rights  offers  to  pay  the 
taxes  before  the  expirati<m  ot  the  time  al- 
lowed by  law  for  their  voluntary  payment. 

GOCKRELt^  J.  While  I  might  agree  to 
an  affirmance  of  the  decree,  I  cannot  con- 
cur with  tbe  construction  placed  upon  the 
contract  by  Judge  PARKHZIiIi. 

Taxes  "become"  due  and  payable  in  this 
state  on  the  1st  of  November,  but  "continue" 
due  and  payable  for  several  months  there- 
after. The  word  "become"  ccmnotes  an  en- 
terlng  into  a  new  condition  as  opposed  to  a 
continuance  In  an  existing  condition.  See 
tbe  various  dictionaries,  *Vnb  verba"  The 
condition  subsequent  is  not  a  requirement 
for  the  payment  oi  taxes  within  three  months 
after  they  ere  or  may  be  due  and  payable, 
but  after  they  "become"  due  and  payable, 
and  to  my  mind  that  means  bf  the  Itft  of 
February,  even  vadet  the  peculiar  verbiage 
of  our  statute, 

SHAGKLEFORD,  J.,  concura  In  tbe  abov& 


FLORIDA  RT.  CO.  v.  DOBSBT. 
(Supreme  Court  of  Florida.    June  11.  ]9ia) 

(ByHahua  ly  the  Court.) 

1.  AcnoN  (}  88*)— Joinder— SiNQLK  Cause 
OP  Action. 

la  an  actton  by  a  passeoffer  agaloat  a  rail- 
road company,  auctions  that  the  defendant  in 
operating  and  running  its  trains  did  not  Btm 
long  enough  to  allow  the  plaintiff  a  reasonable 
time  to  alight  from  the  car,  but  careleBsl;  and 
neglisently  started  said  train,  and  careleselv 
put  said  train  In  violent  quick  motion,  which 
said  careleas  and  negligent  act  threw  the  plaln.- 
tlff  violently  to  the  ground  means  of  which 
she  was  tojnred  In  a  specified  way,  states  a 
Bingle  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  i  540 ;  Dec.  Dig.  {  38.] 

2.  Apfeai.  Aim  Bbbob  ({  1042*)— Review— 
Hasmubs  Duob— SiBiKine  Onr  Pleas. 

Where  testimony  oovered  by  Bpedol  pleas 
is  admitted  nnder  a  plea  of  genertn  issue,  the 
action  of  the  court  in  striking  the  special  pleas 
need  not  be  reviewed,  since  no  harm  could  have 
resulted  fn»n  striking  the  special  pleas. 

[Ed.  Note.— For  other  cases,  see  AiKwal  and 
^TOig^Cent  Dig.  H  4110-4U4:  Dec.  Dig.  | 

3.  NEOUOENCE  (!i  97*)— CONTBIBUTOBT  NEOLI- 

oence— Effect. 

In  an  action  to  recover  damages  for  a  mere 
nu|llgent  Injury,  not  charged  to  have  been  will- 
fully, wantonly,  or  maliciously  done,  where  tbe 
injury  would  not  have  occurred  but  for  the 
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B^tifenee  of  th«  plaintiff,  even  thooffb  tbe  de- 
fendant was  n^sent  as  alleged,  tbe  plaintiff, 
having  piDxiniatelT  contributed  to  the  efficient 
caoae  of  his  own  injur,  cannot  in  general  re- 
cover damages  nnder  tbe  comtnon-law  rule  tbat 
where  both  parties  are  at  fault  tbe  law  will 
leave  them  to  tbe  consecaences  of  their  own 
wrong. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  88  03,  162;  Dec.  Dig.  8  97.*] 

4.  NBaLIORNCt    {I    100*)    —  "CONTBIBUTOBT 

NBOLiaBRcB"— pBoxiHATi:  Causb  —  Will- 
ful Oft  Wanton  Negligence. 

To  constitute  such  "contributor  negli- 
gence" as  bars  recovery,  the  plalntifrs  negli- 
gence must  have  been  a  portion  of  tbe  efficient 
proximate  cause  of  tbe  injury,  and  the  defend- 
ant's negligence  must  not  have  been  willful, 
wanton,  or  malicioos.  If  the  injury  was  caused 
solely  by  the  plaintUTs  n^^i^ce,  of  course 
tbe  defendant  is  not  liable. 

[E3d.  Note.^For  other  cases,  see  Negligence, 
Gent  Dig.  |  8S;  Dec.  Dig.  |  100.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  IMO-IMT ;  vol.  8^  p.  7617.] 

Q.  NBGLIGENCB  (8  07*)— CoWTBIBtfTOBT  NEO- 

lioencb—Epfect. 

Public  policy  requires  that  every  one  shall 
ttcerdae  reasonable  care  and  diligence  for  tbe 
protection  of  his  own  person  and  property,  and, 
when  bis  failure  to  do  this '  concurs  with  the 
mere  negligeDce  of  another  and-  proximately 
causes  tbe  Injury,  there  can  be  no  recovery  un- 
der the  common-law  rule. 

rEd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  88  03,  162;  Dec.  Dig.  8  97.*] 

6.  Negligence  (8  97»)— Contbibuiobt  Neg- 
ligence—Appobtionuent  OF  Dauageb. 

The  common-law  rule  of  nonliability  of  a 
merely  negllgrat  defendant,  when  the  plaintiff 
Is  gailty  of  contributory  negligence,  has  been 
modified  by  tbe  statute  allowing  a  recovery,  but 
requiring  the  damages  to  be  apportioned,  where 
the  plaintiff  and  tbe  defendant  are  both  negligent 
and  the  injury  to  one  not  an  employ^  Is  caused 
by  the  running  ot  railroad  trains  or  machinery, 
or  by  any  [>etson  in  tbe  employment  and  service 
of  a  railroad  company,  ouch  enactments  are 
within  the  legislative  power  where  tbe  limita- 
tions imposed  by  the  Constitution  are  observed. 

(Bd.  Note.— For  other  cases,  see  Negligence, 
Gent  Dig.  }9  93,  162 ;  Dec.  Dig.  8  07.*] 

7.  Cabbie E8  (I  280*)— Oabbiaob  of  Pabbbn- 

a«Bft-CABE  REQUIBKD  OF  CaBBIEB. 

The  conmon-law  rule  of  duty  and  liabili- 
ty sustained  by  pnbllc  poliCT  does  not  make  a 
common  carrier  an  absolute  iOBurer  of  the  safe- 
ty of  its  passengers;  but  for  the  punmse  of 
stimulating  effideucy  in  tbe  carrier  and  of  se- 
curing the  safety  and  comfort  of  passengers  in 
the  Interest  of  humanity  and  the  general  wel- 
fore,  a  common  carrier  is  required  to  exercise 
the  blgbest  degree  of  care,  foresight,  prudence, 
and  diligence  reasonaUy  demanded  at  any  giv- 
en time  by  the  conditionB  and  drcumstancea 
then  affecting  the  passenger  and  the  carrier. 
Thia  rule  is  not  abrogated  by  the  statute  regu- 
lating the  HablUtT  of  railroad  companies  In 
certain  cases. 

[Ed.  Note.'-For  other  etan,  see  Carriers, 
Out  Dlf.  H  108fr-1117;  DabDic.  |  280.*] 

&  Gauoeu  (I  280*)— Oabbiaob  or  Passen- 

OOS— GASB  RVIDIBID  or  GABBm. 

In  an  action  for  n^llgence,  tbe  question 
whether  the  railroad  comiiany  has  exercised  all 
ordinary  and  reasonable  care  and  diligence  is  to 
be  determined  by  a  contention  of  the  duty 
hnpoaed  by  law  upon  the  company  nnder  the 


facts  and  dreunutaaeei  of  etdi  can  tbat 

arises. 

[Ed.  Note.— For  other  cases,  see  Ckrrien, 
Gent  Dig.  81  1086-1117;  Dec.  Dig.  {  280.*] 

0.  Nboligbncc  (8  4*)— I!leicsnt8— Deobee  of 
Cask  BstitnKBO— Oiboumbtarcbs  or  Pab- 


The  care  and  diligence  that  are  exercised 
In  a  given  case  might  be  all  that  is  ordinary 
and  reasonable  with  reference  to  cme  duty  im- 
posed by  law  because  of  the  relation  and  cir- 
cumstances of  the  parties  towaxda  meh  oOker; 
but  It  may  be  regarded  as  not  being  ordinary 
or  reasonable  care  and  diligence  or  as  b^ing 
negligence  with  reference  to  another  duty. 

[Ed.  Mote.— For  other  eases,  see  NedlieBce, 
Gent.  Dig.  16:  Dw^  Dig;  14.*] 

10.  Cabbiebs  a  303*)— Cabbiagk  or  Passex- 

0EB8— CaBE  REQUIBED  OF  CaBBDEB. 

Where  a  person  Is  entitled  to  passage  on  a 
train,  he  has  a  right  to  tbe  protection  due  a 
passenger  until  he  has  safely  ali^ted  by  the 
proper  egresa 

[E^.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  88  1216-1243;  DecTDig.  |  303.*] 

11.  Cabbibbs  (8  303*)— Gabbiaob  or  Pa8Sem< 
0EB8— Sudden  Jebks. 

Tbe  unnecessary  sudden  jerking  of  a  train 
while  a  passenger  is  rightfully  alighting  is  n^ 
ligence. 

[Ed.  Note.— For  other  cases,  aee  Garriers, 
Gent  Dig.  81  1216-1218;  Dee.  Dig.  |  303.*] 

12.  Neqlioence  (5  101*)  —  Tnjubibs  to  Pas- 

SBNOBBS— OONTBIBUTOBT  NEaUOBXCB— AP- 

poBnOMMCiiT  or  Dakaoss. 

If  a  paasenger  improper^  attempts  to 
alight  from  a  car  that  Is  In  motion  and  is  in- 
jured in  doing  so,  such  attempt  may  be  the  sole 
cause  of  the  injury  and  may  bar  a  recoveiy; 
but  where  a  passenger  is  properly  leaving  a  ear 
at  her  destination,  and  as  she  Is  about  to  step 
to  tbe  ground  from  tbe  usual  egress  the  car  is 
suddenly  and  violently  jerked  or  moved,  when 
the  agents  of  the  carrier  should  liave  known 
she  was  alighting,  It  is  negligence,  and.  if  in- 
jury to  her  results  proximately  therefrom,  the 
plaintiff  has  a  right  of  action  under  the  stat- 
ute, even  thou^  rite  is  also  negligent,  the  n> 
covery  being  apportioned  acomduic  to  the  rd- 
ative  negligence. 

[Ed.  Note.— For  otiter  eases,  aee  NegHgence, 
Cent  Dig.  18  85,  163-167;  Dea  Dig.  {  lOL*] 

13.  CAEBIEBfl  (8  S33*)— INJTJBIES  TO  fASPCN- 
OEBB  —  CONTBIBUTOBT  NEOLIOEBCE  —  LEAV- 
ING Conveyance. 

Ordinary  prudence  requires  that  a  passen- 
ger Eihall  not  alight  from  a  moving  car;  but 
if  the  exit  Is  properly  begun  while  tna  cnr  is 
stationary,  and  the  car  is  suddenly  started  with 
undue  violence  before  the  passenger  alights, 
the  carrier  may  be  ne^lgent  and  tha  pnssen- 
ger  free  from  negligence. 

[Ed.  Note.— For  other  cases,  aee  Oarrien, 
Cent  Dig.  88  138S-1307;  Dee.  Dig.  |  833.*] 

14.  Trial  (8  191«)— iNBTBtronoira— Amtjmp- 

TiONB  AS  TO  Facts.   ,  . 

A  charge  tbat  tiie  plalndfl  sues  the  defend- 
ant "in  an  action  on  the  ease  and  claims 
*  •  *  damages  for  the  negligence  of  the  de- 
fendant In  tbe  operation  of  its  train,  wherebj 
the  plaintiff  was  thrown  from  the  stepa  of  its 

Sassenger  coach  and  injured,  as  set  one  in  ber 
eclantlon,  which  has  been  read  in  your  hear- 
ing." Is  merely  a  atatement  of  the  complaiDt  s« 
made,  and  does  not  assume  the  ne^iRence  ol 
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the  defendant  and  Is  not  a  chaise  upon  the 
facta. 

[Ed.  Mota.— For  other  caaee,  see  Tiial,  C3ent. 
Di^N  420-485;  Dec.  Dig.  { 

15.  GaBBIBBS  d  821*)— INJUBZBS  TO  PABSEN- 

GEHS— Action— Instructions. 

In  an  actioo  by  a  passen^r  against  a  rail- 
road company  for  negligently  starting  the  train 
before  the  passenger  could  alight,  a  cbarge  that 
if  the  jary  find  from  the  evidence  that  when  the 
train  stopped  at  her  destination  "the  plaintiff 
in  reasonaole  haste  commensorate  with  ner  age 
and  incnmbranoe  of  baggage  directly  proceed- 
ed to  alight,  *  *  *  and  mat  before  ihe  oonkt 
clear  herself  from  the  steps  of  the  train  the 
train  was  started  with  such  violent  motion  as 
to  throw  the  plaintiff  to  the  ground  and  Injure 
her.  then  you  ahoald  find  for  the  plaintiff/'  is 
within  the  iasues  and  is  not  erroneous  becanse 
of  the  reference  to  the  plaintifTs  baggage. 

[Bd.  Mote.— For  other  eases,  see  Carriers, 
Cent  Die  H  1826-1343;  D«c.  Dig.  |  821.*] 

16.  Cabbixbb  (S  303*)— Ikjubies  td  Passen- 

GBB8— SBTTINO  DOWH  PASSENGERS. 

A  charge  ti^t  it  Is  the  duty  of  a  railroad 
company  "to  give  a  reasonably  sufficient  time 
at  its  stopping  places  for  Its  passengers  to  safe- 
ly alight  from  their  trains"  Is  not  error.  It  is 
not  a  too  hl|^  defiae  of  duty  and  is  within  the 
issues. 

[Bid.  Note.— For  other  Carriers, 
Cent  Dig.  H  1216-1243 ;  Dec.  Dig.  |  808.*} 

17.  CABBIBBB  (I  321*)— INJUBIXB  TO  PaSBIN- 

OBBB— ACTIOH— iNBTBTTcnONS. 

To  charge  the  jury  "that  a  railroad  com- 
pany cannot  pnmiufgate  an  arbitrary  rule  for 
the  conduct  of  their  passengers  as  will  ez«npt 
them  from  liability  inflicted  by  their  sole  net- 
ligence"  is  not  error,  particularly  when  the  re- 
mainder of  the  charge  makes  the  whole  more 
clear  and  entirely  fair  to  the  carrier;  the  pro- 
mulgation of  a  rule  being  testified  to. 

[Ed.  Note.— For  other  cbbsb,  sea  Gkurlera, 
Dec.  Dig.  I  321.*] 

38.  Tbiai,  <S  241*)  — iNarBvonoNB— Fobm— 

I/anouagb  or  Statutb. 

It  is  not  error  for  the  conrt  to  charge  the 
language  of  a  statute  applicable  to  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  I  863;  Dec.  Dig.  S  241.*] 

19.  Cabbiers  (I  321*)— Injuries  to  Passen- 
gers—Action— Inhtructions. 

There  Is  no  error  in  the  charge  that  after 
reasonaUe  all^tlng  time  for  passengers  has 
elapsed  the  conductor  of  a  tram  should  then 
aroid  all  injury  to  a  passenger  that  he  "possi- 
bly can  when  he  knows  or  sees  that  she  Is  al>ont 
to  snCter  some  damage." 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1326-1343 ;  Dec  Dig.  {  321.*] 

20.  Carriers  (S  321*)— Injuries  to  Pabskn- 
OBRft— Action— Instruction  B. 

The  evidence  as  to  the  length  of  time  the 
train  remains  stationary  being  without  con- 
flict, a  chane  "that  the  time  required  for  a 
passenger  to  lesTe  a  train  depends  upon  the  cir< 
cumstancea  of  each  particular  case;  vl^ther 
the  stop  on  the  day  of  this  accident  was  rea- 
sonably sufficient  under  the  circumstances  in 
evidence  Is  a  questimi  for  you  to  determine*— is 
not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1326-1343 ;  Dec.  Dig.  |  321.*] 

21.  CAMtiERB  ({  820*)— Injttbibs  to  Passbn- 
obbs— Action— Question  fob  Jubt. 

Where  the  facts  are  not  conceded,  and  the 
testimony  as  to  them  is  conflicting,  the  reason- 
ablenesB  of  the  tbse  allowed  for  passengers  to  i 
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alight  from  a  railroad  train  Is  not  a  question  of 
law. 

[Ed.  Note^For  other  cases,  sse  Oarrieis,' 
Cent  Dig.  IS  1244,  1322;  Dea  Dig.  |  82a*] 

22.  l^AL  (I  261*)— iNBTBUCTioNB— Bequests 
Pabtlt  Ekboneous. 

It  is  not  error  to  refuse  to  give  a  i^arge 
that  la  not  aitirely  correct  mrticularly  whoi 
the  substance  of  the  requested  cha^  is  ftveB 
in  another  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  II  660,  671;  Dea  DlTl  261.*] 

23.  JuDGMBlTT  (S  272*)  —  EJntet  —  TncB  K>B 
E!ntrt. 

The  circuit  court  has  authority  to  have  a 
judgment  entered  In  vacation  after  the  dispo- 
sition of  a  motion  for  a  new  trial  properly  made 
in  the  case  and  continued  in  term  time. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  I  522;  Dec.  Dig.  I  272.*] 

24.  Affeaii  and  Ebbob  (I  1185*)— Retiew— 
Ebibor  Not  Sbown. 

Where  no  errors  of  law  appear,  and  there 
is  testimony  to  support  the  veralct,  and  It  does 
not  appear  that  the  jury  were  not  governed  by 
the  evidence  in  their  finding,  the  judgment  wlu 
be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  44M,  4465;  Dec.  Dig.  | 
118&*} 

In  Banc.  Blrror  to  Circuit  Court,  Taylor 
Conn^;  B.  H.  Palmer.  Judge. 

Action  hy  M.  S.  Dorsey  against  the  Florida 
Railway  Company.  From  a  judgment  in 
favor  of  plaintiff  defendant  brings  error. 
Affirmed. 

W.  B.  Davis  and  Gartet-&  McOoiUiun,  tm 
plalntUF  In  wror.  Oomto  ft  Battle,  for  de- 
fendant in  error. 

WHITFIBU>.  O.  J.  Mrs.  M.  S.  Dorsey. 
a  widow,  brought  an  action  to  recover  dam- 
ages for  personal  injuries  while  a  passoiger 
of  tbe  railway  company.  The  negligence  al- 
leged is  that  the  defendant  In  operating  and 
running  Its  train  did  not  stop  it  long  oiong^ 
to  allow  the  plaintiff  a  reasonable  time  to 
alight  from  the  car,  but  "carelessly  and  neg- 
ligMitly  started  said  train,  •  •  •  and 
car^essly  and  negligently  put  said  train  In 
violent  quick  motion,  which  said  careless 
and  negllgmt  act  *  *  •  threw  the  said 
plaintiff  violently  to  the  ground,  by  moms 
ot  which"  Bhe  was  Injured.  The  declaration 
was  demurred  to  on  the  grounds  that  it  is 
not  the  carrier's  legal  doty  to  see  that  a 
particular  passeniger  safely  leaves  the  train; 
that  the  carrier's  only  duty  Is  to  allow  the 
passengers  In  general  a  reasonable  time  to 
alight  unless  tbe  passenger  is  decrepit  and 
tbe  carrier  knows  of  It;  that  It  Is  not  shown 
that  passengers  did  not  have  a  reasfmable 
time  to  alight  at  the  time  of  tbe  injury,  or 
that  plalntirr  was  decrepit  and  defendant 
knew  of  it;  that  the  all^rations  are  Indefinite 
as  to  whether  tbe  alleged  Injury  was  caused 
by  the  failure  to  give  time  for  alighting  or 
by  the  sudden  and  violent  moving  of  the 
I  train.   This  demurrer  was  overruled.  Judg- 
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ment  was  recovered  by  the  plalntlfE,  and  the 
railroad  company  took  writ  of  error. 

Overruling  the  demurrer  was  not  error. 
Whatever  may  be  the  exact  legal  daty  of  the 
carrier  to  Its  passengers  while  alighting 
from  a  car,  the  allegations  of  the  declaration 
above  qooted  Bbow,actlonable  n^lgence,  and 
the  allegations  are  not  donble  or  Indefinite. 
They  state  a  particular  single  right  of  ac- 
tion. 

The  court  struck  several  special  pleas,  but 
as  the  defendant  "was  allowed  to  introduce 
evidence  under  the  general  Issue  matters  con- 
tonplated  by  the  special  pleas,  and  as  the 
court  charged  fully  upon  the  subjects,  It  Is 
not  necessary  to  consider  In  detail  the  as- 
signments of  error  predicated  on  the  striking 
of  the  special  pleas. 

In  an  action  to  recover  damages  for  a 
mere  n^ligmt  Injury,  not  charged  to  have 
"been  willfully,  wantonly,  or  maliciously 
done,  where  the  Injury  would  not  have  oc- 
curred but  for  the  negligence  of  the  plain- 
tiff, even  though  the  defendant  was  negligent 
as  alleged,  the  plaintiff,  having  proximately 
contributed  to  the  efl3cfent  cause  of  his  own 
injury,  cannot  In  general  recover  damages 
under  the  common-law  rule  that  where  both 
parties  ere  at  fault  the  law  will  leave  them  to 
the  consequences  of  their  own  wrong. 

To  constitute  such  contributory  negligence 
as  bars  recovery,  the  plaintiff's  negligence 
must  have  been  a  portion  of  the  eflQclent 
proximate  cause  of  the  Injury,  and  the  de- 
fendant's negligence  must  not  have  been 
willful,  wanton,  or  malicious.  If  the  lu- 
jiH-y  was  caused  solely  by  the  plalntlfTs  neg- 
ligence, of  course  the  defendant  is  not  liable. 
Public  policy  requires  that  every  one  shall 
exercise  reasonable  care  and  diligence  for 
the  protection  of  his  own  person  and  prop- 
erty; and,  when  his  failure  to  do  this  con- 
curs with  the  mere  negligence  of  another 
and  XKVxIuiately  causes  injury,  there  can 
be  no  recovery  under  the  common-law  rule. 
This  rule  operates  harshly  In  cases  where 
persons  have  to  deal  with  dangerous  agen- 
cies which  they  are  generally  not  familiar 
with  or  accustomed  to,  and  statutes  have 
been  enacted  to  modify  the  strict  common- 
law  rule  in  certain  classes  of  cases  where 
the  parties  are  not  on  equal  footing. 

The  common-law  rule  of  nonliability  of  a 
merely  negligent  defendant,  whCT  the  plain- 
tiff Is  guilty  of  contributory  negligence,  has 
been  modified  by  the  statute  allowing  a  re- 
covery, but  requiring  the  damages  to  be  ap> 
portioned,  where  U^o  plaintiff  and  the  def^d- 
ant  are  both  n^ligent,  and  the  injury  to  one 
not  an  employs  la  caused  by  the  running  of 
railroad  trains  or  machinery,  or  by  any  per- 
son In  the  employment  and  service  of  a  rail- 
road company.  Such  enactments  are  within 
the  leglstatlve  power  where  the  limitations 
imposed  by  the  Constitution  are  observed. 
Florida  Bast  Coast  R.  Co.  v.  Losslt^,  6S 
Fla.  2H  60  South.  428;  Stearns  &  Culver 
Lumber  Go.  ▼.  Fowlw*  S8  Fla.  86!^  CO  South. 


680;  Atlantic  Coast  I^e  By.  v.  UcGonul<^ 
(decided  at  this  term)  52  South.  712. 

The  common-law  rule  of  duty  and  liability 
sustained  by  public  policy  does  not  make  a 
common  carrier  an  absolute  Insurer  of  the 
safety  of  Its  passengers ;  but,  for  the  purpose 
of  stimulating  efficiency  In  the  carrlw  and  of 
securing  the  safety  and  comft^  of  pass^igers 
In  the  Interest  of  humanity  and  the  general 
welfare,  a  common  carrier  is  required  to  ex- 
ercise the  highest  decree  of  care,  foresi^t, 
prudence,  and  diligence  reasonably  demand- 
ed at  any  given  time  by  the  conditions  and 
circumstances  then  affecting  the  passraiger 
and  the  carrier.  This  rule  is  not  abrogated 
by  the  statute  referred  to  abov&  See  Mor- 
ris V,  Florida  Cent  &  P.  R.  Co.,  48  Fla.  10^ 
29  South.  541. 

Whether  the  railroad  company  has  exer- 
cised all  ordinary  and  reasonable  care  and 
diligence  Is  to  be  determined  by  a  cooHidera- 
tlon  of  the  duty  Imposed  by  law  upon  the 
company  under  the  facts  and  circumstances 
of  each  case  that  arises.  Seaboard  Air  Line 
R.  Co.  V.  Scarbrough,  52  Fla.  425,  42  South. 
706. 

The  care  and  diligence  that  are  exercised 
In  a  given  case  might  be  all  that  is  ordinary 
and  reasonable  with  reference  to  one  duty 
Imposed  by  law  because  of  the  relation  and 
circumstances  of  the  parties  towards  each 
other;  but  It  may  be  regarded  as  not  being 
ordinary  or  reasonable  care  and  diligence, 
or  as  being  ne^lgence^  with  refwenoe  to  an- 
other duty. 

Where  a  person  is  entitled  to  passage  on 
n  train,  he  has  a  right  to  the  protection  doe 
a  passeng^  until  he  has  safely  alighted  by 
the  proper  egress.  Moore  on  Carriers,  S&4, 
and  authorities  cited. 

The  duty  of  the  carrier  to  safely  dellw  a 
passenger  at  his  desired  destination  involves 
the  duty  of  observing  whether  he  has  ac- 
tually alighted  before  the  car  Is  again  start- 
ed. If  the  agmt  of  the  carrier  fails  In  this 
duty  and  does  not  give  the  passenger  a  rea- 
sonably sufficient  time  to  get  off  before  the 
car  Is  started  again,  it  is  negligence;  and.  If 
injury  proximately  results  therefrom,  the 
carrier  Is  liable  In  damages.  The  duty  is 
due  the  passengOT  not  only  because  of  dan- 
ger  of  injury,  but  also  because  the  carrier 
has  engaged  to  carry  to  destination  and  to 
safely  deliver  the  passenger.  The  carrier, 
having  received  the  fares,  knows  what  pas- 
sengers intend  to  leave  the  cars  at  any  sta- 
tion, and  before  starting  the  cars  again  the 
agents  of  the  carrier  should  see  that  ait 
who  are  leaving  the  cars  have  safely  atlgbted. 
The  unnecessary  sudden  jerking  of  a  train 
while  a  passenger  is  rlghtfally  alighting  is 
negligence. 

If  a  passenger  improperly  ationpts  to 
alight  from  a  car  that  is  in  motion  and  Is 
Injured  In  doing  so,  such  attempt  may 
be  the  sole  cause  of  the  Injury  and  may 
bar  a  recovery;  but  where  a  passengw  is 
properly  leaving  a  car  at  her  destination. 
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and  u  Bhe  !■  abont  to  at^  to  the  fronnd 
from  the  TUual  egnm  the  car  19  8udd«il7 
and  Tlolentlx  jerked  or  moved,  when  the 
agents  of  the  carrier  should  have  known  she 
was  alighting.  It  Is  n^llgeuce ;  and,  if  inju- 
ry to  her  results  proximately  therefrom,  the 
plalntiif  has  a  right  of  action  under  the  stat- 
ute, even  though  she  is  also  n^Ilgoit,  the 
recovery  beli^  apportioned  according  to  the 
relative  negligence. 

Ordinary  prudence  requires  that  a  pas* 
senger  ahall  not  alight  from  a  moving  car; 
but.  If  the  exit  Is  properly  b^nm  while  the 
car  la  stationary,  and  the  car  is  suddenly 
started  with  undue  violence  before  the  pas- 
senger alights,  the  carrier  may  be  negli- 
gent and  the  passenger  free  from  n^ligence. 

These  observations  will  render  unneces- 
sary a  detailed  discussion  of  many  assign- 
ments of  error  preheated  nptrn  diuges  glr- 
en  and  reused. 

A  charge  that  the  plaintiff  sues  the  de- 
fendant "in  an  acti<m  on  the  case  and  claims 
*  *  *  damages  for  the  negligence  of  the 
defendant  In  the  operation  of  Its  train,  where- 
by the  plaintiff  was  thrown  from  the  8tq;>B 
of  its  passenger  coach  and  Injured  as  set 
out  in  her  declaratlm.  which  has  been  read 
in  your  hearing,"  Is  merely  a  statement  of 
the  complaliit  as  made,  and  does  not  assume 
the  negligence  ot  the  def^idant,  and  is  not 
a  charge  upcm  the  facts. 

A  charge  that  If  the  jury  find  from  the 
evidence  that,  when  the  train  stopped  at  her 
destination,  "tlie  plaintiff  in  reasonable  haste 
commensurate  with  her  age  and  incumbrance 
of  baggage  directly  proceeded  to  alight, 
«  •  *  and  that,  before  she  could  clear 
herself  from  the  steps  of  the  train,  the  train 
was  started  with  such  violent  motion  as  to 
throw  the  plaintiff  to  the  ground  and  injnre 
ber,  then  you  should  find  for  the  pletatiff." 
is  within  the  issues  and  is  not  erroneous  be- 
cause of  the  reference  to  the  plalnttCTs  bag- 
gage. By  custom  and  usage  passengers  are 
allowed  to  have  baggage  with  them  when 
others  are  not  inconvenienced  thereto.  Tlie 
plaintiff  testified  that  she  bad  "some  parcels 
and  a  grU>"  in  her  hands  as  she  was  leaving 
the  car.  Defendant's  agents  should  have 
known  of  the  Imggage  the  passenger  had 
with  her,  and  her  effort  to  leave  the  car 
with  her  luggage  is  one  of  the  drcnmstan- 
cee  to  be  considered  in  determining  the  ques- 
tion of  ngllgence.  The  n^igence  alleged  is 
the  sudden  and  violet  movement  of  the  car 
before  the  plaintiff  had  time  to  reach  the 
ground  from  the  steps  of  the  cats,  and  the 
charge  was  within  the  issue  made  by  the 
idea  of  not  guilty. 

A  charge  that  it  is  the  duty  of  a  railroad 
company  "to  give  a  reasonably  sufficient 
time  at  Its  stopping  places  for  Its  passengOTs 
to  safely  alight  from  their  trains"  Is  not 
error.  It  is  not  a  too  high  degree  of  duty 
and  is  within  the  issues. 

To  diarge  tlw  jury  "that  a  callroad  com- 


pany cannot  promulgate  an  arbitrary  rule 
for  the  ccmdact  of  their  passengers  as  will 
exempt  them  from  liability  indicted  by  their 
sole  ngllgence"  is  not  error,  particularly 
when  the  remainder  of  the  charge  makes 
the  whole  more  clear  and  entirely  fair  to 
the  carrier;  the  promulgation  of  a  rule  be- 
ing testified  to.  LonlsrUle  &  Nashville  R. 
Oo.  T.  Berry,  68  Fla.  SOO;  SO  South.  578.  It 
is  not  error  for  the  court  to  charge  the  lan- 
guage of  a  statute  applicable  to  the  case. 
Section  3148  of  the  Qeneral  Statutes  ot  1906 
is  applicable  to  this  case  and  may  be  given 
in  full  in  a  charge  to  the  jury ;  the  last  pro* 
vision  in  it,  that  "the  presumption  in  all 
cases  being  against  the  company,"  having 
reference  only  to  the  burden  of  proof  cast 
by  the  statute  in  the  particular  case.  At- 
lantic Coast  Line  B.  Co.  t.  Crosby.  D3  Fla. 
400,  43  South.  318. 

There  is  no  error  In  the  charge  that  after 
reasonable  alighting  time  for  passoigers  has 
elapsed  the  conductor  of  a  train  should  then 
avoid  all  injury  to  a  passenger  that  he  "pes* 
sibly  can  when  he  knows  or  sees  that  she  la 
atwut  to  suffer  some  damage."  The  con- 
ductor testlQed  that,  when  he  thought  all 
passengers  were  out,  he  signaled  the  train 
to  start  It  started  off  slowly,  and  he  then 
saw  the  lady  coming  down  the  steps  and  call- 
ed to  her  to  "watt  a  minute  and  I  will  stop 
the  train  for  you."  It  was  for  the  jury  to 
determine  whether  the  carrier  had  discharg- 
ed its  duty  under  the  circumstances.  A  very 
high  degree  of  care  was  required  of  the 
carrier  under  the  circumstances  stated  In 
the  evidence. 

The  evidence  as  to  the  length  of  time  the 
train  remained  stationary  is  not  without  con- 
flict, and  a  charge:  "That  the  time  required 
for  a  passenger  to  leave  a  train  depends  up- 
on the  circumstances  of  each  particular  case. 
Whether  the  stop  on  the  day  of  this  accident 
was  reasonably  suffldeut  under  the  drcum- 
atances  in  evidence  la  a  question  for  you 
to  determine" — is  not  erroneous. 

As  the  facts  were  not  conceded,  and  the 
testimony  as  to  them  was  conflicting,  the 
reasonableness  of  the  time  allowed  for  pas- 
sengers to  alight  was  not  a  question  of  law 
in  this  case. 

A  charge  requested  by  the  d^endant  as 
to  the  duty  of  the  conductor  to  assist  pas- 
sengers to  alight  was  incorrect,  as  it  refer- 
red to  the  courtesy  shown  "female  passen- 
gers In  some  instances,"  and  the  substance 
of  the  charge  was  properly  given  by  the 
court  In  its  general  diarga 

Further  discussion  of  the  charges  seems  to 
be  unnecessary.  No  fatal  error  appears  In 
the  action  of  the  court  thereon.  The  ver- 
dict has  testimony  to  support  it,  and  it  does 
not  appear  that  the  Jury  were  not  governed 
by  the  evidence  in  their  finding. 

The  court  had  authority  to  have  the  judg- 
ment entered  in  vacation  after  the  disposi- 
tion of  the  motion  for  new  trial  pn^erly 
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made  and  continued  dniing  a  term.  See 
McOee  r.  Ancmm,  83  Fia.  499,  IS  Soath.  281. 
The  judgment  is  affirmed. 

TATLOB,    SHACELEFOBD.  HOCKBB, 

and  PABKmzJJ^  J  J.,  concar. 

COGKBISLU  J.^  absent,  ooncuznd  in  tbe 
opinion  aa  pi^jtared. 


TYLEE  T,  HYDE  et  aL 
(Sapreme  Court  of  Florida.    JTime  16.  1910.) 

(SvlMiu  hv  the  OourU) 
1.  STATOTES  (i  181*)— GOnBTBUOTZOIf— Okhxb- 

AL  Rules. 

In  constrains  and  applying  a  itatnte,  tbe 
language  osed,  the  subject  regulated,  Hie  pur- 
pose designed  to  be  accomplished,  and  the  means 
adopted  for  accomplishing  the  porpose  should  be 
coDsidered,  to  ascertain  the  true  and  lawful 
legislattve  Intend  which  alone  has  Om  force  of 
law. 

[Ed.  Note.— VVv  ofltei  eases,  see  Btatntes, 
Oent  Dig. «  2SD,  268;  Dee:  Dig.  {  ISI.*} 

&  Conmiu  (i  178*)— BovDS— CoRDinoHs 
Pbicedkkt  to  IsauB- Sububsior  to  Popu- 
UB  VoTC  —  NoTiOB  or  Bucnoir  —  Sirm- 

dSnCT  OF  PUBWCATIOW. 

The  object  ot  the  etatutoty  requirement  that 
publication  be  made  ot  notices  of  the  election 
called  to  authorize  the  issue  of  county  bonds 
is  to  apprise  tbe  general  public  of  tbe  coun- 
ty of  the  matter  to  be  determined  by  the  elec- 
tion. This  may  be  acctmiplished  with  reason- 
able certainty  and  complotenoes  by  publication 
in  newspapers  devoted  to  the  publication  of 
current  news  In  general  that  are  circulated 
among  alt  classes  of  the  people,  without  the  aid 
of  publications  devoted  dilefly  or  wholly  to  tbe 
pnqmess  ot  those  persons  who  beltmg  to  some 
organisation,  society,  race,  nationality,  or  other 
class  constituting  only  a  portion  of  the  entire 
genwsl  public. 

[Ed.  Note.— For  ofter  cases,  see  Counties, 
Dec  Dig.  §  178.*] 

8.  CounriBS  (8  178*)  —  Bohds  —  CoNDmoira 

PnOBOKNT  TO  XSSITB— SUBiaSSIDN  TO  PoPU- 

ua  VoTB— Notice  ot  Euotioh— Statutobt 

PEO  VISIONS-'  'NSWfiPAFBBS. ' ' 

Considering  the  object  designed  and  the 
practical  means  of  accomplishing  the  object,  the 
manifest  leglsIatlTe  intent  In  tiie  requirement  of 
section  788  of  the  General  Statutes  of  190a  that 
the  notice  "shall  be  pnblisbed  in  the  several 
newspapers  printed  hi  the  county"  was  to  in- 
clude only  such  "newspapen"  as  are  devoted  to 
the  pnbUcatton  ot  current  news  In  general  and 
are  circulated  among  all  classes  of  the  people, 
and  not  to  include  publications  designed  chiefly 
or  wholly  for  tbe  purposes  of  only  a  portion  of 
the  entire  public. 

[Ed.  Note.— For  other  easea  see  Conntiee, 
Dec  Dig.  i  ITS.* 

For  other  deflnltiou^  see  Words  and  Phrases, 
rtA.  5.  pp.  4791-4794;  vol.  8^  pp.  7781,  7732.J 

4i  Newsfafbbs  (I  8*)— PDBuoanoiv  or  Ix- 
OAL  Notices— Statutobt  Pbovisions— Pa- 

PEB  Pbinted  in  FoBEiair  LAKauAos. 

The  English  language  is  the  means  recogniz- 
ed by  our  law  for  conununtcation  and  informa- 
tion;  and,  while  a  paper  printed  in  a  foreign 
lanauage  may  be  a  newspaper,  it  may  not  be 
within  the  purview  of  a  statute  requiring  the 
publication  of  legal  notices  designed  for  tbe  in- 


Fonnation  of  all  tiw  people,  where  tbe  statute 
contains  Dothiug  to  indicate  an  Intention  to  in- 
clude such  a  publicatioo. 

[Ed.  Note.— For  other  cases,  see  NewspMers, 
Cent  Dig.  i  19;  Dec.  Dig.  f  3.*] 

B.  Counties  (I  178*)  —  Bonds  —  OoNDmows 
Pbecedent  to  Issue— Subuibsion  to  Pop- 
UUB  Vote — Notice  of  Election— Utatu- 
TOBT  Pbovisions. 

Section  788  of  tbe  General  Statutes  of  190S 
requires  publication  only  In  *^ewspapers  print- 
ed in  the  county." 

[Ed.  Note.— For  otiier  eases,  see  Counties, 
Dec  Dig.  S  17&*] 

In  Banc.  Appeal  from  Circuit  Court,  Du- 
val County;  R.  M.  Call,  Judge. 

Action  by  William  C.  Tylee  against  F.  J. 
Hyde  and  others.  From  a  decree  In  favor  of 
defendants,  plaintiff  appeals.  Affirmed. 

H.  H.  Buc^man,  tor  appellant  Kay  &. 
Doggett  and  B.  Bag^lan^  Ua  aweOam. 

WHTTFIEU),  C.  J.  This  appeal  la  from 
a  decree  of  the  drcnlt  conrt  for  Dnval  conn- 
ty,  Fla.,  denying  an  Injunction  against  tbe  Is- 
sue of  bonds  by  the  connty. 

The  bill  of  complaint  all^pes  In  snbatanca 
that  William  C.  r^lee  is  a  resident,  dtlxen. 
and  owner  of  taxable  real  estate  in  Duval 
cotinty,  Fla.;  that  the  defendant  county  com- 
mlsslonerB  of  Dnval  connty  have  determined 
to  issue  (1,000,000  of  interest-bearing  bonds 
of  tbe  county,  the  proceeds  thereof  to  be  used 
In  the  construction  of  paved,  macadamized, 
or  hard-surface  roads  or  highways  in  said 
connty,  and  "MA  in  meeting  duly  assembled, 
by  reeoluttons  duly  and  lawfully  passed  and 
voted  to  that  end,  duly  and  in  accMdance 
with  the  statutes  In  such  cases  made  and 
provided,  resolve  the  Issuance  of  said  bonds 
for  the  purposes  aforesaid,  and  <H<dered  an 
Section  •  •  •  as  required  by  law";  that 
pursuant  to  said  resolution  two  notices  ol 
the  calling  of  tlw  Section  required  by  law 
were  duly  publiahed  In  four  named  newspa- 
pers printed  and  published  in  the  coonty,  and 
in  one  named  newspaper  "containing  gener- 
al news"  printed  In  Atlanta,  Gs.,  and  dis- 
tributed and  publirtied  weekly  In  the  city  of 
Jacksottvtlle  "and  of  general  drcnlatlOD  In 
said  county  of  Duval";  that  said  notices 
were  also  published,  but  not  for  the  full  pe- 
riod required  by  the  statute^  In  three  named 
publications  that  are  "actually  printed"  In 
Atlanta,  Ga.,  under  tbe  date  line  of  Jackson- 
ville, Fla.,  and  distributed  In  Jacksonville, 
ria. ;  that  pursuant  to  said  notices  an  elec- 
tion was  held  Octob»  2B,  1909,  and  1.125 
votes  wera  cast  "for  bonds"  and  806  "against 
bonds";  that  notices  for  bids  were  duly 
published,  and  a  bid  for  the  bonds  was  ac- 
c^ted;  that  tbe  notices  for  said  dectlon 
were  not  inserted  In  a  named  German  "Jour- 
nal printed  and  published  In  Jacksonville, 
Fla.,  all  portions  of  the  reading  matter  of 
which  Is  In  the  German  language,  and  which 
has  a  small  circulation  among  the  German 
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element  residing  In  Doral  county,  Fla^  and 
tbat  the  only  matter  In  English  la  the  advert 
tlsing  matter,  no  part  of  which  is  legal  ad- 
vertisement"; that  the  noticee  of  said  Sec- 
tion were  not  Inserted  in  three  named  pnbli- 
catiODB  "actually  printed  in  Atlanta,  Ga^  and 
copies  sent  in  full  to  JaeksonTllle,  Fla.,  tor 
distribution  among  the  snbscrihera";  that 
aald  bonds  have  not  yet  been  delivered;  that 
the  bonds  are  Illegal  because  the  notices  of 
the  election  thereon  "were  not  published  in 
each  and  every  new^aper  printed  In  said 
county  at  the  time  of  the  publication,"  and 
because  the  notices  were  not  published  In 
stated  nefwspapers  as  required  by  law.  An 
Injunction  against  the  Isane  of  the  bonds  was 
prayed. 

The  court  sustained  a  demurrer  to  the  bill 
of  complaint  and  denied  the  injunction,  and 
the  complainant  on  appeal  makes  the  sole 
contention  that  the  failure  to  publish  the 
election  notices  In  all  the  papers  above  men- 
tioned for  the  required  period  of  time  ren- 
ders the  bonds  Illegal. 

The  General  Statutes  of  1906  provide  as 
follows; 

"786.  Purposes  for  Which  County  Bonds 
may  Issue. — ^Whenever  the  board  of  county 
commissioners  of  any  county  shall  deem  It 
CTpedlent,  or  to  the  best  Interests  of  such 
county,  to  Issue  the  county  bonds  of  their 
county,  for  the  purpose  ot  constructing  pav- 
ed, macadamized,  or  other  hard-snrfaoed 
highways,  or  erecting  a  courthouse  or  Jail  or 
other  public  buildings,  and  funding  the  out- 
standing Indebtedness  of  the  county,  or  for 
any  of  such  purposes,  they  idiaU  determine 
1:^  resolution  to  be  entered  In  t^eir  records, 
what  amount  of  bonds  Is  required  for  such 
porpose,  the  rate  of  interest  to  be  paid  there- 
on, and  the  time  when  the  prlndpal  and  In- 
terest of  sQcb  bonds  dull  te  due  and  when 
payable." 

"T8&  (592.)  Publication  of  Resolution.— 
Before  any  sndi  bond  shall  be  Issued,  the 
resolution  mentioned  fa  the  previous  section 
shall  be  published  In  the  several  newspapers 
printed  in  the  county  at  least  once  in  each 
week  for  four  weeks  before  the  election  men- 
tioned In  the  next  section,  but  If  no  nerre- 
paper  be  published  in  the  county,  publication 
shall  be  made  In  some  paper  published  in 
the  judicial  iclrcuit  whkb  Includes  such 
connl^." 

The  question  to  be  detmnined  Is  what  are 
"newspapers  printed  in  the  county"  within 
the  meaning  of  the  statute.  In  construing 
and  applying  a  statote,  the  language  osed, 
the  subject  related,  the  purpose  designed 
to  be  accomplished,  and  the  means  adopted 
for  acconipIliAlng  the  purpose  should  be  con- 
sidered, to  ascertain  the  true  and  lawful 
I^^lative  Intent,  which  alonp  has  the  force 
€t  law. 

The  object  of  the  statutory  requirement 
that  publication  be  made  of  notices  of  the 
election  called  to  authorise  the  Issue  of  coun- 
tj  bonds  Is  to  apprise  the  g«ieral  public  of 


the  coun^  of  the  matter  to  be  determined  by 
the  election.  This  may  be  accomplished  with 
reasonable  certainty  and  completeness  by 
publication  in  newspapers  devoted  to  the 
pulrilcatlon  of  current  news  In  general  thut 
are  circulated  among  all  classes  of  the  peo- 
ple, without  the  aid  of  publications  devoted 
chiefly  or  wholly  to  the  purjjoses  of  those 
persons  who  belong  to  some  organization, 
society,  race,  nationality,  or  other  class  con- 
stituting only  a  portion  of  the  entire  general 
public.  Considering  the  object  designed  and 
the  practical  means  of  accomplishing  the  ob- 
ject, the  manir^t  legislative  Intent  in  re- 
quiring that  the  notice  "shall  be  published 
In  the  several  newspapers  printed  In  the 
county"  was  to  include  only  such  newspapers 
as  are  devoted  to  the  publication  of  current 
news  In  general  and  are  circulated  among  all 
classes  of  the  people,  and  not  to  Include 
publications  designed  chiefly  or  wholly  for 
the  purposes  of  only  a  portion  of  the  entire 
public  If  It  may  be  assumed  from  the  alle- 
gations of  the  bill  of  complaint  that  the 
Ave  newspapers  devoted  to  current  news  in 
general  and  of  general  circulation  mentioned 
therein  are  the  only  newspapers  In  the  coun- 
ty, of  that  character,  the  publication  In  them 
of  proper  notices  for  the  requisite  period  of 
time  satisfies  the  statute.  It  was  not  neces- 
sary to  publish  the  notice  In  papers  "actually 
printed"  In  Atlanta,  Ga.,  under  a  Jackson- 
ville, Fla.,  date  line,  and  circulated  in  Jack- 
sonville, for  the  statute  includes  only  "news- 
papers printed  In  the  county."  It  was  not 
necessary  to  publish  the  election  notices  in 
a  paper,  even  though  printed  and  circulated 
In  Jacksonville,  If  it  does  not  publish  cur- 
rent news  in  general  for  circulation  among 
all  classes  of  the  people,  and  Is  chiefly  or 
wholly  devoted  to  the  purposes  of,  and  pe- 
culiar to,  those  who  constitute,  a  particular 
society,  <dass,  race,  or  nationality  composing 
only  a  portion  of  the  entire  general  public  of 
the  county.  See  Beecher  v.  Stephens,  2.5 
Minn.  146;  Hanscom  v.  Meyer,  00  Neb.  68. 
82  N.  W.  114,  48  L..  R.  A.  409,  83  Am.  St. 
Rep.  507;  Crowell  T.  Parker,  22  R.  I.  61,  46 
Atl.  35,  84  Am.  St.  Rep.  815. 

The  English  language  is  the  means  recog- 
nized by  our  law  for  communication  and  in- 
formation; and,  while  a  paper  printed  In  a 
foreign  language  may  be  a  newspaper,  it 
may  not  be  within  the  purview  of  a  statute 
requiring  the  publication  of  legal  notices  de- 
signed for  the  information  of  all  the  people, 
where  the  statote  contains  nothing  to  indi- 
cate an  Intention  to  Include  such  a  publica- 
tion. See  In  re  Road,  44  Pa.  277;  Graham 
T.  King,  50  Mo.  22.  11  Am.  Rep.  401:  City  v. 
Blckett,  26  Ohio  St  49;  Turner  v.  Hutchin- 
son, 113  Mich.  245.  71  N.  W.  514;  State  v. 
City  of  Jersey  City,  64  N.  J.  Law,  437,  24  Atl. 
571. 

The  decree  appealed  from  is  affirmed. 

TAYLOR.  8HAOKLEFORD,  BOCKER, 
and  PABEHILiU  JJ.,  concur. 
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WALLER,  Manhal.  OSBAN. 
(Sapreme  Court  of  I^orida.    Jnn*  lit,  1910.) 

1.  McniCZFAL  OOBFOUHORB  (H  1«  67*)— Na- 
TDBE  ARD  STATUS— GOrESimXHXAX.  FOWKBS 

— "MUNIOIPALrnEB. " 

MuoidpalitieB  are  legal  entities  established 
for  local  Kovemmental  purposes,  and  they  can 
euidse  onJj  such  aQthority  as  is  conferred  by 
express  or  implied  provisions  of  law.  The  ex- 
istence of  aathority  to  act  cannot  be  assumed, 
bat  it  shoQld  be  made  to  appear.  When  tbe 
authority  to  act  appears,  tbe  correctness  of  the 
action  taken  thereunder  may  be  presumed  until 
the  contrary  is  shown. 

[Ed.  Note.— For  other  cases,  see  Munldpal 
Corporations,  OsDt  Dif.  ||  1,  1%,  144;  Dec. 
Die  H  I.  67.» 

For  other  deflnltloiM,  we  Words  and  Fhraaei^ 
ToL  6,  pp.  46a0-<l631.] 

a.  MunOCPAL  COSFOBATIOnS  ({  589*)'-0BDI- 

NANOEB— VAUDrrr. 

Every  act  of  a  manidpality  through  its  oi^ 
dinances  should  be  within  the  powers  expressly 
or  impliedly  conferred,  shoald  be  based  upon  a 
proper  classification  of  subjects,  should  be  rea- 
sonable and  applicable  alike  to  all  under  prac- 
tically similar  conditions  and  circumstances,  and 
should  not  violate  any  provision  or  principle  of 
law. 

[Ed.  Note.— For  other  cases,  aee  Mani^al 
Gorporation&  Cent.  Dig.  H  1^08,  1316;  iMc 
Dig.  i  S8»*\ 

8.  Municipal  Gobforatioks  ^  604*)— Fouck 
PowBft— Exercise. 

Where  cattle  running  at  large  in  a  city  are 
taken  up  and  Impounded  under  ordinances  au- 
thorized by  the  LeffiBlature.  the  regulation  op- 
erates ai>on  the  cattle,  and  not  upon  the  owner 
thereof,  except  sb  the  owner  le  affected  by  the 
disposition  made  of  the  cattle.  The  residence 
of  the  owner  of  the  cattle  is  not  material,  where 
the  regulation  operates  on  the  cattle,  and  does 
not  undertake  to  Impose  a  fine  or  liability  upon 
persons  not  within  the  Jurisdiction  of  the  munic- 
ipality. 

[Ed.  Note.-^jV>r  other  cases,  see  Municipal 
Oorpontiona,  Cent.  Die.  S  ISIA;  Dec.  Dig.  { 
694.*] 

4.  Mttnxoipai,  CoBpoBATions  (S  105*)— Okdi- 

hakces— Validitt. 

An  ordinance  must  be  duly  passed,  and 
must  be  reawmable,  and  not  In  conflict  with  nnj 
controlling  provision  or  principle  of  law. 

[Ed.  Nottb— For  other  cases,  see  Hnnldpal 
Corporations,  Oent  Dig.  H  223,  224;  Dee.  Dig. 
i  106.*] 

&w  Mtthicipai,  Cobfobations  (I  63*)- JUDI- 
OIAI.  SCPEBTISION — ObDINANOES — BNPOBOB- 
Uni^RXASONABLENESS. 

If  in  its  enforcement  a  ordinance  is 
shown  to  be  unreasonable,  the  law  affords  a 

remedy. 

[Ed.  Note.— For  other  cases,  see  Mtinldpal 
Corporations,  Osnt  Dig.  K  X378,  1379;  Dec. 
Dig.  I  63.*] 

6.  MuiaCIPAt  OOBPOBATIOKS  (8  ^*)— POUOE 

BnuxATioni^IupoujiDiKo  Caitlb. 

Under  the  atatatory  authority  given  the 
dty  of  TltnsvtUe  "to  regulate,  license,  tax  or 
supivess  by  fine  or  Imprisonment  the  keeping 
and  allowing  to  go  at  large  of  all  animals 
*  *  *  within  the  city,  to  impoasd  the  sane 
■nd  in  default  of  redemption  in  ptusoanoe  of 
ordinance,  to  sell,  kill  or  otherwise  dispose  of 
the  same."  and  '  to  pass  all  ordinances  neces- 
sary to  the  health,  peace,  convenience,  good  or- 


der and  protection  of  the  dtisms,"  tbe  mniiici- 
pali^  maj  by  onlinance  provide  for  impounding 
cattle  found  at  large  in  the  dty.  even  thoa^ 
their  owners  do  not  reside  in  the  dty. 

[Ed.  Note.— For  other  cases,  see  Hanicipal 
Corporations,  Dec.  Dig.  f  629.*] 

7.  MuNiciPAi.  Cobfobations  (i  625*)— Poucs 

BKaUI.ATIOHB— BXAaOKABUnEBS. 

Tht  ordinance  passed  does  not  appear  to  be 
BO  unreasonable  as  to  be  void  on  Its  uoe. 

[Ed.  Notft— For  other  cases,  sea  Mnnldpal 
Corporations,  Gent  Dig.  i  1S78:  Dec.  Die.  f 
625.*] 

In  Banc.  Error  to  CIrcalt  Goart,  Brvrard 
Coanl7;  M.  S-  Jones,  Judge. 

Action  by  John  C.  Osban  Bgainst  John 
Walter,  Marshal  of  tbe  City  of  TitnsrlUe 
From  a  judgment  la  favor  of  defendant, 
plaintiff  brings  Gnor.  Reversed. 

Geo.  H.  Bobbins,  for  plaintiff  in  error. 
Hndaon  &  Bf^SS^  tor  defoidant  In  «ror. 

WHITFIEUD,  G.  J.  The  monlclpal  an- 
tborlties  of  the  dty  of  TitosvUle,  Fla.,  im- 
pounded cattle  found  running  at  large  with- 
in the  city,  and  the  owner  of  the  cattle  re- 
covered them  in  an  action  of  replevin,  and 
the  dty  anthorltleB  took  writ  of  error.  Hie 
qnestioa  to  be  detormined  is  the  power  of 
the  city  to  Impoond  cattle  foond  at  large 
within  Its  limits,  whose  ownws  do  not  re- 
side In  the  city. 

Sectioa  24  of  artlde  8  of  tbe  Constitution 
provides  that  **the  L^lslatare  shall  establish 
a  uniform  system  of  county  and  mnnlcipal 
government,  which  shall  be  a^licable,  ex- 
cept In  cases  where  local  or  qiedal  laws  are 
provided  by  the  Legislature  that  may  be  In- 
consistent therewith."  Section  8  of  article 
8  provides  that  '*the  Legislature  shall  have 
the  power  to  establish  and  to  aboUsta  mu- 
nicipalities, to  provide  for  their  govoument 
to  prescribe  their  Jurisdiction  and  powers, 
and  to  alter  or  amraid  the  same  at  any  time." 
Section  1016,  Qm.  St,  authorises  the  dty  to 
r^ulato  the  running  at  large  of  cattle  with- 
in the  city  limits  and  to  impound  cattle  so 
running  at  large.  Section  1106  provides  that 
"no  city  or  town  in  this  state  with  leas  than 
twelve  hundred  bona  fide  Inhabitants  shall 
have  authority  or  right  to  impound  any  cat- 
tle of  residMts  who  live  without  the  limits 
of  its  corporation." 

Chapter  6108,  Acts  of  1000,  entitled  "An 
act  to  abolish  the  present  municipal  govern- 
ment of  the  town  of  TltusvUle.  in  the  coun- 
ty of  Brevard,  and  state  of  Florida,  and  to 
establish,  organise  and  constitute  a  munici- 
pality to  be  known  and  designated  as  the 
city  of  Tltnsvllle,  and  to  define  its  territorial 
boundaries,  and  to  provide  for  Its  jurisdic- 
tion, powers  and  prlvU^ea,"  contains  a  pro- 
vision "that  the  dty  council  afaalt  liave  pow- 
*  *  *  to  regulate  Uooise,  tax  or  sup- 
press by  fine  or  Imprlscmment  the  keeping 
and  allowing  to  go  at  large  of  all  ■nii^i*, 
fowls,  and  domeetic  birds  within  tbe  cUj,  to 
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Lmpoiind  the  same  and  In  default  of  redemp- 
tion Id  pursuance  of  ordinance,  to  selli  kill 
or  otherwise  dispose  of  the  same,"  and  "to 
pass  all  ordinances  necessary  to  the  health, 
peace,  convenl^ce,  good  order  and  protec- 
tion of  the  citizens,  and  to  carry  ont  the  fall 
extent  and  meaning  of  this  act"  The  mn- 
nidpallty  adopted  an  (Hxtinance  that  "no 
•  *  •  steer,  cow  or  other  cattle  •  •  • 
shall  be  allowed  to  mn  at  large  at  any  time 
within  the  corporate  limits  of  the  city, 
whethw  the  owner  thereof  Htcs  within  or 
without  the  same,"  and  provided  for  Im- 
pooDdlng  the  anlaaala  tonnd  at  large  In  llie 
city. 

Municipalities  are  legal  entitles,  establlab- 
ed  for  local  governmental  purposes,  and  th^ 
can  raercise  only  such  authority  as  Is  con- 
ferred by  express  or  implied  provisions  of 
law.  The  existence  of  authority  to  act  can- 
not be  assumed,  but  it  should  be  made  to 
appear.  Whm  the  authority  to  act  appears, 
the  correctness  of  the  action  taken  thereun- 
der may  be  presumed  until  the  contrary  Is 
shown.  State  ex  rel,  v.  Lewis,  65  Fla.  570, 
46  South.  630. 

Every  act  of  a  municipality  through  Its 
ordinances  should  be  within  the  powers  ex- 
pressly or  impliedly  conferred,  should  be 
based  upon  a  proper  classification  of  sub- 
jects, should  be  reasonable  and  applicable 
alike  to  all  under  practically  similar  condi- 
tions and  circumstances,  and  should  not  vio- 
late any  provision  or  principle  of  law.  Har- 
dee V.  Brown,  B6  Fla.  377,  47  South.  834. 

Under  the  above  constitutional  provisions 
the  Legislature  had  power  to  authorize  any 
municipality  In  this  state  to  regulate  the 
running  at  large  of  animals  within  the  cor- 
porate limits,  whether  the  owners  live  In 
the  city  or  not,  and  as  an  Incident  thereto 
to  Impound  those  found  at  large  in  the  dty, 
notwithstanding  the  terms  of  section  1106 
of  the  General  Statutes  of  1906,  above  quot 
ed.  See  Hardee  v.  Brown,  supra;  Porter  v. 
Vlnzant,  49  Fla.  213,  3d  South.  007,  111  Am. 
St.  Kep.  »3;  2  Oyc.  452.  The  general  lav 
is  superseded  by  the  applicable  special  cUar* 
ter  provision. 

The  title  of  the  act  set  out  above  is  suffi- 
cient to  cover  the  provision  "to  regulate 
•  •  •  the  keeping  and  allowing  to  go  at 
large  of  all  animals  •  *  •  within  the  dty, 
to  Impound  the  same,"  etc.,  and  each  provi- 
sion gives  the  city  power  to  pass  the  ordi- 
nance above  referred  to. 

Where  cattle  running  at  large  In  a  city 
are  taken  up  and  impounded  under  ordinan- 
ces Authorized  by  the  Legislature,  the  r^- 
ulatlon  operates  upon  the  cattle,  and  not  up- 
on the  owner  thereof,  except  as  the  owner  la 
affected  by  the  disposition  made  of  the  cat- 
tle. The  residence  of  the  owner  of  the  cat- 
tle Is  not  material,  where  the  regulation  op- 
erates on  the  cattle,  and  does  not  undertake 
to  impose  a  fine  or  liability  upon  persona 


not  within  the  Jurisdiction  of  the  municipal- 
ity. See  Jones  t.  Hlnea,  JJSt  Ala.  624,  47 
South.  739. 

The  ordinance  must  be  duly  passed,  and 
must  be  reasonably  and  not  in  conflict  with 
any  controlling  provision  or  principle  of  law. 
While  some  of  the  provisions  of  the  ordi- 
nance appear  to  be  harsh,  and  perhaps  ex- 
cessive, in  the  charges  authorized,  yet  it 
cannot  be  said,  on  the  showing  here  made, 
that  the  ordinance  on  its  face  is  so  unrea- 
sonable as  to  be  void.  If  Its  enforcement  is 
shown  to  be  unreasonable,  the  law  affords 
a  r^edy. 

The  Judgment  is  reversed. 

TAYLOR,  SHACKLEFORD,  HOCKEB, 
and  PABKBim  JX,  concur. 


MOORB  V.  STATE. 

(Supreme  Court  of  Florida.  Divteion  A.  June 
9^  1910) 

(8yJla\ut  ly  the  Court.) 

1.  Gbimikal  Law  (I_1134*)— Scofb  of  Bs- 
vmw  BT  Wbit  or  ISuoB  ahd  Bnx  or  Ez- 

CEFTIONS. 

The  statute  authorizes  the  appellate  court 
to  review  by  writ  of  error  and  bill  of  exceptions 
a  refusal  of  the  trial  court  to  grant  a  motion 
for  the  contlnnanoe  of  a  cause  and  other  mat- 
ters fn  pais,  but  In  reviewing  such  motions  the 
appellate  court  Is  governed  by  established  prin- 
ciples of  Judicial  procedure,  designed  to  ef- 
fectuate the  provislm  of  the  Gonstitatioa  that 
"right  and  justice  shall  be  admlnistezed  with- 
out *  delay." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig;  {  1184.*] 

2.  CBaasAL  Law  603*)— Cohtikuakc*— 
Absent  Withebs— Bsbehtuxs  of  APFtiOA- 

TIOIT. 

An  application  for  a  contiouance  on  the 
ground  of  an  absent  witness  should  state  under 
oath  the  tects  expected  to  be  proven  by  the  wit- 
ness, where  and  how  the  Infonnatlon  was  ob- 
tained, and  that  the  desired  witness  would  tes- 
tify as  stated,  and  the  application  should  also 
state  facts  lowing  that  all  reasonable  effort 
has  been  made  to  secure  the  attendance  of  the 
witness  at  the  time  of  the  apidkatioo  for  con- 
tinuance is  made ;  that  he  is  absent  without  the 
consent  of  the  party,  directly  or  indirectly  giv- 
en ;  that  he  resides  within  the  Jurisdiction  of 
the  court:  that  the  testimony  is  material,  and 
not  merely  cumulative;  that  the  testimony 
desired  cannot  be  riven  any  available  wit- 
ness; that  the  arolicant  reasonably  expects  to 
procure  the  presence  of  the  witness  at  ttie  fu- 
ture day:  that  he  cannot  safely  go  to  trial 
without  the  testimony  of  the  witness;  that  the 
application  is  made  In  good  faith  and  not  Cor 
delay  only. 

[Ed.  Note.-^r  other  cases,  see  OzimlDal 
Law,  Cent  Dig.  H  1348-1361;  Dec.  Dig.  f 
603.*] 

3.  GanfiNAL  Law  (|$  686,  1151*)— OOSTXIIXJ- 

ARCE>— DlSCBETIOn  OF  COWt. 

Motions  for  a  continuance  are  In  the  dis- 
cretion of  the  trial  court  and  the  action  of 
that  court  on  them  will  not  be  reversed  unless 
there  has  been  a  palpable  abuse  of  that  die- 
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cretJon  to  the  dlBadvantage  of  the  accaaed,  or 
Tbereb;  his  rights  may  have  been  jeopardited. 

[Ed.  Note.— -For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  H  80iS-801»;  Dec.  Dig.  H 
C80,  U61.«] 

4.  GnniinAL  Law  (J  608*)— CtowmraAHCB. 

The  rnlea  aa  to  granting  continoaneei  are 
sabfltantiaUy  the  same  in  dvll  and  criminal 
canses,  except  aa  modified  by  the  differences  in 

Srocedure  in  the  two  classes  of  causes ;  yet  af- 
davits  for  continuances  should  be  scanned 
more  ciosely  In  criminal  than  in  civil  cases,  be- 
cause of  the  superior  temptation  to  delay  pre- 
sented by  the  former  class. 

[Ed.  No^— For  other  cases,  see  Criminal 
^^^Oent  Dig.  H  1348rl361;  Dec.  Dig.  i 

6.  CsnoiTAL  Law  (S  1144*)— Wbit  or  Ebkob— 
Rbtiiw  —  Denial  op  CoiiTiKnAnCB  —  Dis- 
cBEnoir  or  Couet— Pbesdmption. 

To  Justify  an  appellate  court  In  holding  the 
trial  court  in  error  in  its  ruling  denying  an  ap- 
plication for  a  continuance  in  a  criminal  case, 
all  facts  necessary  to  show  a  clear  abuse  of 
discretion  to  the  injury  of  the  accused  must  be 
presented,  and  whenever  the  record  is  either  si- 
lent or  uncertain  on  any  point  material  to  es- 
tablish such  an  abuse,  tne  presumptions  are  all 
in  favor  of  the  correctness  of  the  ruling. 

[Ed.  Note.— Fbr  otiier  cases,  see  Criminal 
Law,  Cent.  Dig.  |  8022;  DecTDig.  |  1144.*] 

6.  WiTNESsra  (i  2*)— Bight  of  Accused  to 

OOUFULSOBT  FBOCESS. 

The  exercise  of  the  right  to  have  compul- 
sory process  for  the  attendance  of  witnesses  is 
subject  to  legislative  regulation  that  does  not 
impair  tike  right  or  deny  its  reasonable  exercise 
for  the  bmefit  of  the  accused. 

[Ed.  Note.— For  other  cMes,  see  Witnesaeau 
Cent  Dig.  11  3-4;  Dec  Dig.  |  2;*  Crimiul 
Law,  Cent  Dig.  I  1843.] 

7.  Cbiuinal  Law  (|  BT7*>— Tnn  to  Pupabe 
DEnmsE. 

An  accused  and  his  counsel  are  entitled  to 
a  reasonable  time  in  which  to  prepare  for  a  tri- 
al after  an  accusation  of  crime  is  made.  What 
is  a  reasonaUe  time  is  to  be  determined  from  all 
tile  tects  and  circumstances  of  the  case. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  130SS-1506;  Dee.  Dig.  { 
577.*] 

8.  CsnnNAi,  Law  (|  SOO*)  —  ComtntTAVCK  — 

St7RPRISB—0  BOUNDS. 

Where  testimony  should  reasonably  have 
been  anticipated,  it  will  not  warrant  a  contin- 
uance on  uie  ground  of  surprise. 

[Ed.  Note^Fw  other  cases,  see  Criminal 
ggv^OenC.  Dig.  U  1333,  1384;  Dec.  Dig.  | 

8k  Gbiuihai.  Law  (|  687*)— Cohtiiiuarcb— 
Absent  Witness  —  Pbobable  E<iteoi  or 
BbcpEcno  TssTncoNT. 

Where  it  clearly  aroeara  that  the  supposed 
testimony  of  an  alleged  absent  witness  could 
not  reasonably  affect  the  result  of  the  trial,  the 
appeHata  court  will  not  distort)  an  order  deny- 
ing a  continuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1831 ;  Dec  IMg.  {  6»7.*] 

la  Cbihinal  Law  ({  57G*)— Tike  or  Tbial. 

There  is  no  rule  of  law  or  procedure  that 
whevs  an  indictment  is  found  at  me  term  the 
trial  cannot  properly  be  bad  at  that  term. 
Whether  a  continuance  should  be  had  to  anoth- 
er term  depends  upon  the  facts  and  circum- 
stances of  the  cose,  nie  giantinjr  of  a  con- 
tinuance  ta  in  the  discretion  of  the  trial  Judge, 


and  his  ruling  will  not  be  disturbed  unless 
abuse  of  discretim  affinnatively  aK>ears. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  H  12M-1286;  Dec  EHg.  » 
B76.*3 

11.  3VKT  S  72^— BlOET  TO  JUBT  TBIAI<— SE- 
lection of  jukt— juet  fboh  oouhtt  at 
Labob. 

An  accused  Is  not  entitled  as  a  matter  of 
right  to  have  a  Jury  drawn  fnxn  the  jury  box, 
but  the  court  may  order  a  jury  from  the  county 
at  large  when  tM  names  In  tiha  Jury  box  ar» 
exhausted. 

[Ed.  Note.— For  otiier  casea,  see  Jury.  Cent. 
Dig.  H  338r^7;  Dec  Dig.  |  72.*] 

12:  Cbiuinal  Law  ^  1161*)— CoKTiHnAircm 
—Public  Sentiveiit  Aoaikst  Accusei>— 
sufficienct  of  affidavits. 

A  denial  of  a  motion  for  a  continuance  on 
the  ground  that  public  sentiment  against  the  ac- 
cused Is  such  that  he  cannot  obtain  a  fair  trial 
in  the  county  will  not  be  disturbed  when  the 
affidavit  of  tne  defendant  is  not  supported  by 
other  affidavits  or  evidence,  and  there  is  no 
showing  that  the  accused  was  prevented  from 
getting  corrobwatlTe  evidence,  and  no  abuse 
of  discretion  Is  shown. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  »  8(M&-€04d;  Dec  Dig.  | 
1161*] 

13.  Homicide  (S  308*)— iNSTaucnows. 

It  is  not  error  to  &11  to  charge  on  mar> 
der  in  the  third  degree  when  the  facu  do  not 
call  for  such  a  charge. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent.  Dig.  f  648;  Dec  Dig.  |  303.*] 

14.  Cbiuinal  Law  (|  415*)  —  Evidence  — 
Heabsat, 

Statonents^  not  dying  dechuations,  made 
by  the  deceased  the  next  day  after  the  &tal  cnt- 
tmg,  are  heaxsay  and  InadmissiUe. 

lEi.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  037-^;  Dec  Dig.  {  41S.*J 

13.  Cbiuinal  Law  (8  1182*)— Wbit  of  Ebroe 

—Review— Verdict. 

Where  the  evldeoce  sustains  the  rerdiet. 
and  no  errors  of  procedttie  appear,  the  judgmmt 
will  be  affirmed. 

[Ed.  Note.— For  other  casM,  see  Criminal 
Law,  Dec.  Dig.  i  1182.*] 

Error  to  Circuit  Court,  Dade  Coonty ;  M. 
S.  Jones,  Judge. 

William  Moore  was  convicted  of  mnrder» 
and  he  brings  error.  Affirmed. 

Q.  A.  Worley,  for  plaintiff  In  error.  Pule 
Trammell,  for  the  State. 

WHITFIELD,  C.  J.  The  plaintiff  In  er- 
ror was  Indicted  July  12,  1809,  at  a  special 
term  of  the  circuit  court  In  Dade  county  for 
the  murder  by  cutting  of  David  Scott  on 
April  12,  1909.  This  writ  of  aror  was 
taken  to  a  conviction  of  murder  in  the  first 
degreo  and  a  life  Bentence.  Tbe  bUl  of  ex- 
ceptions shows  that  on  July  14th  the  de- 
f«adant  was  arraigned  on  the  indictment, 
pleaded  not  guilty,  and  announced  that  he 
was  ready  for  trial;  that  a  trial  was  haOL 
and  tbe  jury  falling  to  agree  a  mistrial  was 
ordered,  and  the  case  set  for  another  trial 
July  22.  1909.  On  tbe  latter  day  tbe  de- 
fendant applied  for  a  continuance  of  tbe  case 
upon  the  grounds  (1)  that  the  indictmeot  bas 
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jmt  been  ftnmd,  and  defendant  bad  not  had 
ample  ttane  or  opportnnitr  to  prepare  hla  de* 
f  ense,  and  makes  this  appUcatton  In  good  faith 
for  the  pnrpom  of  haTlng  ttmo  and  opportu- 
nity to  Investigate  the  charges  agalnat  him 
and  prepare  his  defense;  (2)  that  there  are 
complications  and  developments  In  the  caae 
which  neither  the  defraidant  nor  his  connsel 
has  bad  time  or  oivortuntty  to  Investigate; 
that  the  defmdant  has  just  at  the  special 
term  beoi  able  to  procure  counsel,  and  rely- 
ing upon  statements  made  by  witnesses  for 
the  state  the  defendant  did  not  know  until 
the  witnesses  had  testified  that  there  would 
be  evidence  against  him  tending  to  show  that 
he  had  committed  murder  as  charged;  that 
the  defendant  and  his  counsel  were  greatly 
surprised  at  the  testfanHiy  of  the  state  wit- 
nesses C.  Cone  and  Steve  Bravo  at  the  first 
trial ;  that  there  are  witnesses  who  can  and 
will  testify  that  the  deceased  assaulted  the 
defendant  In  the  vldnlt?  of  the  comer  of 
Sevmth  street  and  Avenue  D,  "and  that  the 
deceased  walked  about  160  feet  after  he  was 
cut  before  he  8ton;>ed  or  lay  down  on  the 
Bidewalfc,  and  thm  stated  to  witnesses  that 
be  bad  been  cut  by  a  'cracker'  In  his  shirt 
sleeves,  with  his  sleeves  rolled  op  above  his 
elbowa,  snd  this  defendant  will  be  able  to 
show  that  at  the  time  he  was  not  In  his  shirt 
sleeves,  and  did  not  have  his  sleeves  rolled 
and  if  time  be  given  d^endant  and  his 
connsel  to  Investigate  said  cause  and  procure 
attendance  of  witnesses  to  testify  in  said 
cause,  defendant  will  be  able  ,to  establish 
the  fact  of  his  Innocence,  but  if  forced  to 
trial  at  the  present  time,  he  will  be  obliged 
to  go  Into  the  trial  without  witnesses  whom 
he  is  Informed  and  beUeves  will  testify  facts 
sufficient  to  establish  his  liioocrace,  and  great 
Injustice  will  be  done  blm  In  the  premises; 
<3)  that  defendant  has  only  one  counsel,  6. 
A.  Worley,  who  because  of  recent  sickness  Is 
physically  unable  to  undertake  the  defwse 
(this  fact  is  sworn  to  by  Mr.  Worley) ;  (4)  be* 
cause  of  the  absence  of  certain  witnesses, 
to  wit,  Joseph  Jeffries,  for  whom  subpoenas 
have  been  issued,  and  whom  the  court  has 
ordered  subpoenaed  to  testify  in  this  cause, 
who,  if  present,  would  testier  in  behalf  of 
defendant  in  substance  as  follows:  That 
this  defendant  was  on  the  night  of  the  homi- 
cide assaulted  on  the  outside  of  the  Ninth 
street  saloon  by  the  deceased  and  beaten  in 
an  unmerciful  manner  at  a  time  when  this 
defendant  was  In  almost  a  hopeless  state  of 
Intoxication,  having  been  for  several  days 
on  a  continuous  drunk,  and  at  the  time  far 
advanced  in  the  state  of  Intoxication;  that 
the  defendant,  after  being  beaten  and  as- 
saulted by  the  deceased  started  on  his  way 
home,  and  at  or  near  the  comer  of  Seventh 
street  and  avenue  D  the  deceased  assaulted 
the  defendant  and  a  fierce  scuffle  ensued,  in 
which  the  deceased  was  cut,  and  the  deceas- 
ed, after  being  cut,  walked  nearly  300  feet 
In  an  easterly  direction,  down  In  front  of  the 
Kelson  Building;  where  he  was  found  lying 


on  the  sidewalk  and  there  stated  that  he  waa 
cut  by  a  Vmcker*  with  his  sleeves  rolled 
up  above  his  elbows  and  In  his  shirt  sleeves, 
and  that  this  d^radant  did  not  go  down 
near  the  Ntison  Building,  but  as  soon  as  he 
was  released  by  the  deceased,  near  the  cor- 
ner of  Avenue  D  and  Seventh  street  he  pro- 
ceeded on  his  way  b<meirard ;  that  these  wit- 
nesses reside  In  the  state  of  Florida  and 
have  their  p^manent  abode  and  head- 
quarters In  BOamI,  Dade  county,  Fla..  and 
that  their  presence  can  be  procured  at  the 
next  vegaHsit  term  of  this  court,  and  that 
tb^  are  not  abs^t  with  the  consmt  or 
through  the  connivance,  of  this  defttidant, 
and  that  this  defendant  has  used  all  dili- 
gence and  means  at  his  command  to  have 
said  witnesses  presmt  and  testify  In  his  bft> 
half  at  this, '  the  special  term,  and  that  be 
makes  this  motion  In  good  faith  for  the 
purpose  of  procuring  the  attendance  of  said 
witnesses  at  the  next  term  of  this  court ;  (&) 
because  the  names  of  the  jurors  whose  names 
have  been  placed  in*  the  jury  box  In  and  for 
this  county  have  been  all  withdrawn  from 
the  box,  and  the  jury  list,  as  drawn  from 
the  box,  exhausted,  and  this  defendant  la 
advised  and  brieves  he  cannot  obtain  a  fair 
and  Impartial  trial  unless  the  jury  should 
be  drawn  from  the  box  to  try  him  In  said 
cause;  tiiat  in  this  trial,  the  jurors,  as 
drawn,  are  drawn  from  certain  localities  of 
the  county  wherein  bitter  and  deep  preju- 
dice for  some  unknown  cause  to  the  defend- 
ant runs  rife,  and  this  d^endant  cannot  se- 
cure a  fair  and  Impartial  trial  before  the 
jury  as  summoned  to  try  him  in  said  cause, 
and  this  motion  Is  further  made  in  good 
faith,  and  for  the  further  purpose  of  having 
the  jury  drawn  from  the  box  to  try  him  in 
said  cause;  (6)  because  defendant  has  re- 
cently been  tried  on  said  indictment  which 
trial  resulted  in  a  mistrial  on  the  lOtb  day 
of  July,  1809,  and  that  said  cause  has  beoi 
so  publicly  discussed  on  the  streete  and  giv- 
en such  prominent  places  in  the  papers  until 
this  afflant  will  be  unable  to  secure  a  fair 
and  Impartial  trial  at  the  present  time  be- 
fore a  jury  In  Dade  county  on  account  of 
the  unprecedented  publicity  given  to  the  evl- 
dence  Introduced  In  the  previous  trial  In  the 
papers  published  in  Miami,  Fla.,  and  also 
by  the  common  rumors  and  discussions  by 
the  citlaens  throughout  the  county ;  that  the 
Miami  Metropolis,  In  particular,  under  heavy 
headlines  during  the  progress  of  said  cause 
published  glaring  reports  of  the  testimony  In 
said  cause,  declaring  upon  what  had  been 
said  and  done  in  speaking  of  the  blood-stain- 
ed knife  and  the  assault,  etc.,  until  the 
minds  of  the  people  have  t>ecome  Inflamed 
without  cause  against  this  defendant,  and 
this  defendant  fears  and  has  reason  to  be- 
lieve that  he  cannot  and  will  not  secure  a 
fair  and  Impartial  trial  at  this,  the  special 
term  of  said  court  on  account  of  the  undue 
publicity  and  unfair  comments  In  the  papers 
ot  certain  facte  and  drcomstances  attending 
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the  homicide;  and  this  affiant  further  says 
that  he  la  onable  to  procure  the  attendance 
of  witnesses  at  this  term  of  conrt  who  will 
testify  to  the  facts  herein  set  out,  and  can- 
not procure  the  attendance  of  said  witness- 
es." The  defendant  alone  swore  to  this  ap- 
plication except  that  his  ooonsel,  Mr.  Worley, 
made  affidavit  as  to  his  own  physical  condi- 
tion at  the  time.  The  only  matters  argued 
here  are  the  motion  for  contlnnance,  ttie 
charges  given  and  reused,  and  the  exdn- 
slon  of  hearsay  testimony. 

The  statute  authorizes  the  appellate  court 
to  review  by  writ  of  error  and  bill  of  excep- 
tions a  refusal  of  the  trial  court  to  grant  a 
motion  for  the  contlnnance  of  a  cause  and 
other  matters  In  pals.  Sections  1693,  IGdi, 
and  4044.  Gen.  St  1906.  But  In  reviewing 
such  motions  the  appellate  coatt  Is  governed 
by  established  principles  of  judicial  proce- 
dure designed  to  effectuate  the  provision  of 
the  Constitution  that  "right  and  Justice  shall 
be  administered  without  •  ♦  •  delay." 
Section  4  of  Bill  of  Rights;  Owen  v.  State, 
58  Fla.  84.  SO  South.  639. 

An  application  for  a  continuance  on  the 
ground  of  an  absent  witness  should  state  un- 
der oath  the  facts  expected  to  be  proven  by 
the  witnesses,  where  and  how  the  informa- 
tion was  obtained;  and  that  the  desired  wit- 
ness wonld  testify  as  stated,  and  the  appllca* 
tloD  should  also  state  facts  showing  tbat  all 
reasonable  effort  has  been  made  to  secure  the 
attendance  of  the  witness  at  the  time  the 
application  for  contlnnance  is  made;  that  he 
Is  absent  without  the  consent  of  the  party, 
directly  or  indirectly  given;  that  he  resides 
within  the  Jurisdiction  of  the  court;  that  the 
testimony  Is  material  and  not  merely  cumu- 
lative; tbat  the  testimony  desired  cannot  be 
given  by  any  available  witness;  that  the  ap- 
plicant reasonably  expects  to  procure  the 
presoice  of  the  witness  at  the  future  day; 
tbat  he  cannot  safely  go  to  trial  without  the 
testimony  of  the  witness;  that  the  applica- 
tion Is  made  in  good  faith  and  not  for  delay 
only.  Harrell  v.  Dorrance,  9  Fla.  490;  Hicks 
V.  State,  25  Fla.  S35,  6  South.  441;  Ballard 
V.  State.  81  Fla.  266,  12  South.  863;  Reynolds 
V.  Smith,  49  Fla.  217,  88  South.  908;  Adams 
T.  State,  66  Fla.  1,  48  Sonth.  219;  CStfnents 
T.  State,  SI  Fla.  6.  40  South.  482. 

Motions  for  a  continuance  are  In  the  dis- 
cretion of  the  trial  conrt,  and  the  action  of 
that  court  on  them  will  not  be  reversed  un- 
less there  has  been  a  palpable  abuse  of  that 
discretion  to  the  disadvantage  of  the  accused, 
or  wherry  his  rights  may  have  been  Jeop- 
ardized. The  rules  as  to  granting  continu- 
ances are  substantially  the  same  In  civil  and 
criminal  causes,  exo^  as  modified  by  the 
dllferences  In  procedure  In  the  two  classes  of 
causes;  yet  affidavits  for  continuances  should 
be  scanned  more  dostiy  in  criminal  tlian  in 
civil  cases,  because  of  the  superior  traupta- 
tion  to  delay  presented  by  the  former  class. 
All  facts  necessary  to  shovr  a  clear  abuse  of 
discretion  to  the  injury  of  the  aocosed  must 


be  presented,  and  wherever  the  record  la  ei- 
ther silent  or  uncertain  on  any  point  material 
to  establish  such  an  abuse,  the  presumptions 
are  all  in  favor  of  the  correctness  of  the  rul- 
ing drying  the  motion.  Ballard  v.  State.  31 
na.  266.  12  South.  866;  Adams  t.  State^  56 
Fla.  1,  48  South.  219;  Webster  r.  State.  47 
Fla.  108,  86  Sonth.  584. 

To  Justify  an  appellate  conrt  in  holding  the 
trial  court  In  ^or  in  Its  ruling  drying  an 
application  for  a  continuance  In  a  criminal 
case,  all  facts  necessary  to  show  a  clear 
abuse  of  discretion  to  the  Injury  of  the  ac- 
cused must  be  presented,  and  whenever  the 
record  is  either  silent  or  uncertain  on  any 
point  matolal  to  establish  such  an  abuse,  the 
presumptions  are  all  in  favor  of  the  correct- 
ness of  the  ruling.  Oass  t.  State,  44  Fla.  70, 
32  South.  100. 

In  section  11  of  the  BiU  of  Rights  It  ia 
provided  that  "In  all  criminal  prosecutions 
the  accused  shall  have  the  right  to  *  *  * 
have  compulsory  process  for  the  attendance 
of  witnesses  In  his  favor,"  but  this  rf^t 
should  be  reasonably  exercised  so  as  not  to 
cause  a  violation  of  the  provision  that  "right 
and  Justice  shall  be  admlnlstwed  without 
•  •  •  delay."  The  exercise  of  the  right 
to  have  compulsory  process  for  the  attend- 
ance of  witnesses  is  subject  to  legislative  reg- 
ulation that  does  not  impair  the  right  or  deny 
its  reasonable  exercise  for  the  benefit  of  the 
accused.  In  this  case  the  motion  for  continu- 
ance states  that  a  subpoena  was  issued  for  a 
witness,  and  It  does  not  affirmatively  appear 
that  due  diligence  was  not  used  by  the  of- 
ficers to  find  the  witness  after  the  process 
was  applied  for  and  Issued.  An  accused  and 
his  counsel  are  entitled  to  a  reasonable  time 
In  which  to  prepare  for  a  trial  after  an  ac- 
cusation of  crime  Is  made.  Wbat  Is  a  reason- 
able time  is  to  be  determined  from  all  the 
facts  and  circumstances  of  the  case.  The 
homicide  is  alleged  to  have  been  committed 
April  12,  1909,  and  the  record  shows  that  the 
defendant  was  arrested  for  It  that  night  He 
was  Indicted  July  12th,  announced  ready  for 
trial  when  arraigned  July  14tb,  a  mistrial 
was  had  July  16tb,  and  the  case  set  again 
for  July  22d.  This  does  not  appear  to  be  un- 
reasonable) and  the  surprises  the  defendant 
alleges  that  he  experienced  at  the  first  trial 
cannot  be  relieved  by  the  desired  testimony 
of  the  alleged  absent  witness  when  the  de- 
fendant states  in  his  teeUmony  that  he  cut 
the  deceased  near  the  comer  of  Seventh 
street  and  Avenue  D,  and  there  la  positive 
testimony  by  a  person  who  was  with  the  de- 
ceased that  when  the  defendant  cat  the  de- 
ceased he  instantly  fell. 

Where  testimony  should  rasonably  hare 
been  anticipated.  It  will  not  warrant  a  con- 
tlnnance on  the  ground  of  surprise  See  Mer- 
rill v.  O'Bryan.  48  Wash.  415,  flS  Pac.  917. 
The  defendant  should  reasonably  hare  an- 
tldpaled  the  testimony  of  Gone  and  Bravo 
who  were  eyewttnesaea  to  the  fittal  cutting. 

The  desired  testimony  tbat  the  accused  "aft- 
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er  being  cut,  walked  nearly  300  feet  •  *  * 
where  be  was  found  lying  on  the  sidewalk, 
and  there  stated  that  he  was  cut  by  a  'crack- 
er,' "  Is  not  admissible  aa  to  its  hearsay  fea- 
ture. The  application  for  continuance  does 
not  state  bow  or  when  Information  was  ob- 
tained as  to  what  testimony  the  absent  wit- 
ness would  give  or  that  the  testimony  can- 
not be  obtained  from  otbMV,  or  that  the  con- 
tiniunce  Is  not  asked  merely  for  delay.  The 
trial  Judge  was  familiar  with  the  facts  and 
circumstances  disclosed  at  the  first  trial,  and 
his  denial  of  the  application  for  continuance 
was  justified  as  appears  by  the  whole  rec- 
ord here.  Where  it  clearly  api>ears  that  the 
supposed  testimony  of  an  alleged  absent  wit- 
ness could  not  reasonably  affect  the  result 
of  the  trial,  the  appellate  court  will  not  dis- 
turb an  order  denying  a  continuance.  See 
Hicks  T.  SUte,  25  Fla.  335,  6  South.  441; 
State  T.  Worrell.  25  Mo.  206,  text  206;  State 
T.  Temple.  194  Mo.  237,  92  S.  W.  869,  5  Am. 
&  Eng.  Ann.  Cas.  954. 

There  Is  no  rule  of  law  or  procedure  that 
where  an  indictment  Is  found  at  one  term 
the  trial  cannot  properly  be  had  at  that  term. 
Whether  a  continuance  should  be  had  to  an- 
other term  depends  upon  the  facta  and  cir- 
cumstances of  the  case.  The  granting  of  a 
continuance  is  In  the  discretion  of  the  trial 
judg^  and  his  ruling  will  not  be  disturbed 
unless  abuse  of  discretion  affirmatively  ap- 
pears. State  T.  Sultan,  142  N.  C.  569,  54  S. 
B.  841,  9  Am.  ft  Bug.  Ann.  Oas.  310. 

The  trial  court  was  in  a  position  to  judge 
of  the  physical  condition  of  the  dtf«idanf s 
counsel,  and  his  refusal  ot  a  continuance  oa 
this  ground  Is  Justified  by  the  record  showing 
the  alert  and  discriminating  course  of  coun- 
bO.  in  conductlDg  the  d«faiBeL 

An  accused  la  not  entitled  as  a  matter  of 
right  to  hare  a  Jury  drawn  fnmi  the  Jury 
box,  bat  the  court  may  order  a  Jury  firom 
the  county  at  large  when  the  names  In  the 
Jury  txnc  are  echausted.  Colson  t.  States  51 
Fla.  m  40  South.  188. 

A  denial  of  a  motion  for  continuance  on 
the  ground  that  public  sentiment  i^nst  the 
accused  is  such  that  he  cannot  obtain  a  fair 
trial  in  the  county  will  not  be  disturbed  when 
the  affldavlt  of  the  defendant  Is  not  support- 
ed by  other  affidavits  or  evidence,  and  there 
Is  no  showing  that  the  accused  was  prevented 
from  getting  corrotwratlve  evidence,  and  no 
abiue  of  discretion  Is  shown.  This  Is  the 
role  in  applications  for  change  of  venue,  and 
is  as  proper  in  motions  for  continuance.  Shiv- 
er T.  State,  41  Fla.  680,  27  South.  36;  Rob- 
erson  v.  State,  42  Fla.  223.  28  South.  424. 
No  error  appears  In  refoslng  to  grant  the 
continuance  asked. 

The  testimony  of  CharlM  Cone  and  Ste- 
pfaoi  Bravo  Is  that  the  defoidant  and  the 
deceased  had  a  personal  difficulty.  In  wlilch 
the  deceased  appeared  to  be  the  more  aggres- 
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sire.  This  dlfflcidty  being  terminated  with- 
out serious  injury  to  either  party,  the  deceas- 
ed left  the  scene  of  conflict  After  a  brief 
delay  the  defendant  recovered  his  knife  drop- 
ped in  the  conflict  and  went  "In  the  same  di- 
rection Scott  had  gone.**  The  defendant  pro- 
ceeded down  the  street  and  later  "commenced 
to  run,'*  and  "did  not  make  any  noise  with 
bis  feet"  Be  overtook  Scott  and  cut  tahn. 
Scott  fell  and  died  the  next  day.  The  de- 
fendant admits  the  cutting,  but  stat»  it  was 
done  In  self-defmse,  and  at  a  point  more  than 
100  feet  from  the  point  where  the  deceased 
feU. 

Error  Is  assigned  on  the  refusal  of  nine' 
separate  charges  requested  by  the  defendant 
It  Is  unnecessary  to  copy  these  charges  cover- 
ing several  pages.  In  so  far  as  they  stated 
correct  propoeithms  ot  law  applicable  to  the 
facts  of  this  case  they  were  sufficiently  cover- 
ed by  the  charges  given. 

The  court  did  not  charge  on  murder  In  the 
third  d^nree  as  d^ed  by  the  statute,  but  the 
facts  of  this  case  do  not  call  for  such  a 
charge.  OoOk  t.  State,  40  Fla.  20,  85  South. 
665. 

Statements,  not  denying  declarations,  made 
by  the  deceased  the  next  day  after  the  fatal 
cutting  are  hearsay  and  Inadmissible.  Lam- 
bright  T.  State,  84  FhL  564,  16  South.  582; 
Smith  T.  State,  48  Fla.  307,  37  South.  578; 
Vlckery  t.  State,  SO  Fla.  144,  38  South.  907. 

The  charge  given  by  the  court  Is  quite 
lengthy,  being  full,  e^Udt,  and  fair.  It  Is 
not  subject  to  the  crltidams  made  of  it  No 
useful  purpose  will  be  subserved  by  rei»o- 
ducing  It  here.  Thwe  Is  evidmce  to  tmppatt 
the  verdict 

There  Is  nothing  In  the  record  to  indicate 
that  the  defendant  did  not  have  a  fair  and 
impartial  trial,  and  the  judgment  Is  affirmed. 

SHAOEI^FORD  and  OOCKRELL,  3J^ 
concur. 

TAYLOR.  HOCKER,  and  PARKHILU  JJ., 
concur  In  the  opinion. 


FLORIDA  BAST  COAST  BY.  CO.  v, 
liASSITOR. 

(Supreme  Court  of  Florida.    Jane  11,  1010.) 

(SvUabiu  hv  the  Court.) 

1.  Evidence  (|  0B0%*)— Opiwioh  Bvidenob— 
Qualification  of  eixfebt. 

Where  a  witness  is  called  to  testify  as  an 
expert  or  skilled  witness  upon  a  questioQ  per- 
tainiDg  to  railroading.  Us  qualiScations  are 
determined  by  considering  the  particular  branch 
of  the  business  In  which  be  has  been  engaged, 
ttie  length  of  time  that  he  tias  served  In  a  par- 
ticular capacity,  his  opportunities  for  obtaining 
the  requisite  knowledge  skill,  and  experieoce, 
and  the  relationship  between  the  branch  of  the 
service  in  which  he  lias  been  engaged  and  the 
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gaesti«i  j^oa  wblch  ha  Ii  called  to  ^re  teatl- 
tttony. 

[Ed.  Note^^For  atiier  eaaea,  m«  Crfdence, 
Cent  Dig.  H  28Q&-28B2;  Dee.  Dig.  i  68914-*] 

2b  Tbui,  (S  89*)— RacBPTXOR  or'  Bvidihcb— 

MoTio:«  TO  SmsB. 

A  motion  to  strike  teatlmony  la  araltable 
-only  when  the  tefltimony  admitted  ia  Inadnia- 
■ibie,  irrelevant,  or  Immaterial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ont 
Dig.  II  228,  233 ;  Dec  Dig.  |  89  *] 

S.  MaSTCB  and  SeBVANT  (I  270*)— iRJtTRIES 
TO   SeBVAHT  —  BVIOENCB  —  NEOUOKNCE  — 

CuBTouABT  Conduct— Opmatioh  of  Rail- 

BOAD. 

The  osaal  conduct  of  employ^  required  or 
permitted  by  railroad  companies  in  the  ordinary 
operation  of  trains  la  not  wholly  inadmissible  or 
irrelevant  upon  a  question  of  the  care  and 
-diligence  reguind  ia  the  proper  cqndnet  ct  tfae 
business. 

[Ed.  Note^For  other  eaaea,  see  Master  and 

Servant.  Cent  Dig.  {  925;  Dee.  Dig.  |  270.*] 

4.  Masteb  and  Servant  (|  240*)— Injdbizs 
TO  Servant— Contbibutobt  Neolioencb— 
Operation  of  Railboad. 

Evidence  that  as  a  general  custom  it  is 
nsual  for  a  switchman  to  ride  on  a  car  being 
switched  when  a  duty  is  to  be  performed  at 
the  point  ot  destinatioD,  and  the  car  Is  going 
faster  than  a  man  usually  walks,  is  not  contrary 
to,  but  comports,  with  common  knowiedge,  and 
the  act  is  not  so  obviously  dangerous  as  to  be 
maoifeBtly  inconsistent  with  aafe  railroad  op- 
eration. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig,  {  76^ ;  Dec.  Dig.  I  240.*] 

5.  Masteb  and  Skbtant  (§  270*)— Safe  Af- 
FUANCEs—DinB  Case  in  Pbovidiho— Evi- 
dence. 

A  mere  showing  that  boys  bad  access  to 
tiie  yard,  and  that  mischievous  persons  have 
meddled  with  cars,  is  not  relevant  to  an  issue 
of  due  care  in  providing  safe  machinery  and 
appliances. 

[Ed.  Note^For  other  eaaea,  see  Master  and 
Servant.  Cent  Dig.  I  920;  Dec.  Dig.  |  270.*] 

6.  Appeal  and  Ebbob  (f  1053*)— Habulbss 
Ebbob— Aduisbion  of  Evidence. 

There  was  no  reversible  error  in  permit- 
ting a  witness  on  cross-examination  to  state 
that  the  doctor  who  attended  the  plaintiff  when 
be  was  injured  was  the  defendant's  local  sur- 
geon, as  such  testimony  did  not  go  to  the  ques- 
Uon  of  the  Uablli^  of  the  defendant  ana  the 
effect  <^  the  court's  diarn  was  to  exclude  in- 
jury to  the  defendant  in  Increaaed  damages  on 
account  of  such  testimony,  even  If  tbe  previ- 
ous mention  of  the  doctor  and  his  attentions 
to  the  plaintiff  did  not  justify  the  question  on 
cross-examination. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Emr^^Cent  Dig.  ||  4180^  4182;  Dec.  Dig.  { 

7.  Trial  (|  143*)— Dtreotion  of  Verdict. 

Where  the  evidence  is  conflicting,  it  is  not 
error  to  refuse  an  affirmative  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  342;  Dec.  Dig.  |  143.*] 

a  Mabteb  and  Servant  ^1  101,  150*)— Ddtt 

to  FUBNISH  StriTABLB  APPLIAN CE8— DuTT 

TO  Warn  of  DEracTS. 

It  is  the  duty  of  the  master  to  exercise 
auch  ordinary  and  reasonable  care  as  prudence 
and  the  exigencies  of  the  situation  require,  in 
providing  tbe  servant  with  safe  macbinety  and 
suitable  Instrumentalities  for  his  work,  and  in 
notifying  the  servant  of  any  defects  or  risks  of 
whicn  the  servant  doea  not  know.   If  the  duty 


Is  not  performed  tbe  master  Is  liable  for  injn- 
ries  resnlting  ^zimately  from  aaeh  failuie  of 
duty. 

[Ed.  Note.— For  other  eaaea,  see  Maater  and 

Servant  Cent  Dig.  H  178,  208,  287;  Dea  Diff. 
H  101.  150.*] 

9.  Neouoence  (1 136*)— QcEsnoN  fob  Jctbt. 

Where  it  cannot  be  said  as  matter  of  law 
that  the  plaintiffs  negligence  in  part  caused 
his  own  fnJuzy,  the  qoeati<m  oi  cmtribatofy 
ne^igence  inotdd  bi  aobmltted  to  the  jnry. 

[Ed.  Note.- For  other  eaaea,  see  Nea^igence, 
Cent  Dig.  I  S38;  De&  Dig:  I  136.*] 

10.  Mabteb  and  Sebtant  (H  229,  238^  — 
Ghoosinq  Mobe  Hazabdods  Method — Dd- 
tt or  Servant  to  Exebcisb  Cabb. 

If  two  or  more  ways  or  methods  were  open 
to  the  plaintiff  In  the  performance  ot  his  du- 
ties as  switchman,  and  lie  had  no  inatroctions 
to  pursue  one  in  particuiar.  he  necesearilr  must 
choose  between  them,  and  he  cannot  be  held  to 
have  been  negligent  if  be  in  good  Caith  adopted 
that  way  or  method  which  la  more  haaardoas 
than  another,  provided  the  one  punned  be  one 
that  reasonable  and  prudent  persona  would 
adopt  under  like  circumstances,  or  provided 
tbe  pialntitr  was  reasonably  prudent  in  adopt- 
ing the  way  or  method  used.  In  all  cases  the 
employ^  is  bound  to  use  ordinary  care  for  his 
own  protection. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §|  674,  746;  Dec.  Dig.  H 
229.  m*] 

11.  Trial  (j  206*)  —  iNSTBticnoNS  —  Sbbob 
Cubed  bt  Othbb  InsTBucrioNs. 

Charges  that  are  not  technically  accurate 
will  not  cause  a  reversal  where  correct  charges 
are  given  on  the  point  and  it  appears  that  no 
injury  could  reasonably  have  teanlted  from  the 
technical  inaccuracy. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  705;  Dec;  Dig.  i  296.*] 

12.  Appeal  and  Eteaos  ({  1004*)— Review— 
Findings. 

Where  damages  allowed  are  not  clearly  ex- 
cessive, an  appellate  court  wilt  not  disturb  a 
finding  sustained  by  the  evldenoe. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8944 ;  Dee.  Dig.  1  1004.*] 

Taylor,  J.,  dissenting. 

In  Banc.  Error  to  Circuit  Court,  St.  Lode 
County;  M.  S.  Jones,  Jn^. 

Action  by  Charles  O.  Lasslter  agaimt  Oie 
Florida  East  Coast  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brfnga  er- 
ror. Affirmed. 

George  M.  Bobbins,  for  plalntUt  In  error. 
Beggs  ft  Palmer,  for  def^dant  t&  nror. 

WHITFIELD,  C.  J.  The  defendant  In  er- 
ror recovered  judgment  for  damagea  against 
the  railroad  company  for  personal  Injuries 
received  by  the  rmmlng  of  a  train  while  act- 
ing as  yard  awltdiman.  A  form»  judgment 
was  reversed.  Florida  East  Coast  By.  r. 
Lasslter,  58  Fla.  234.  30  South.  428.  A  grab 
Iron  on  a  freight  car  broke  while  the  plaintiff 
was  holding  on  by  It,  and  he  fell  under  the 
car,  which  passed  ovw  hiB  left  foot;  cntsh- 
Ing  It 

The  negligence  alleged  to  bare  pr«lmate> 
ly  caused  the  Injury  Is  that  the  railroad  con>> 
pa.ny  "carelessly  and  n^lgently  pennltted 
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one  of  ttie  grab  Irons  and  Its  faatMLtnga  and 
appliances  on  said  car  to  become  defecUve 
and  oat  of  repairs."  Pleas  ot  not  guilty,  and 
that  the  alleged  Injury  was  caused  bj  the 
Diligence .  and  Improper  conduct  of  the 
^aintUt,  and  not  otherwise,  were  filed. 

In  Tlew  of  the  former  decision  In  this 
cause  and  the  finding  of  two  jarles  the  lia- 
bility of  the  defendant  railroad  company 
should  be  regarded  as  eetabllahed  unless  ma- 
terial errors  of  law  were  committed  In  sub- 
mitting the  Issue  of  liability  to  the  Jury  In- 
the  last  trial. 

The  plaintiff  produced  a  witness  who  testi- 
fied as  to  whether  in  his  opinion  it  was  nec- 
essary for  the  plaintiff  In  the  proper  dl8- 
diarge  of  his  duty  to  ride  on  the  side  of  the 
car  being  switched  by  patting  his  foot  in  the 
stirrup  and  holding  on,  attached  to  the  car 
for  that  purpose,  instead  of  walking,  when  he 
was  injured. 

In  order  to  qualify  himself  this  witness 
testified  that  he  had  lived  In  Ft  Pierce, 
where  the  injury  occurred,  for  14  years,  and 
was  familiar  with  the  switchyards  of  the 
defendant  company  at  that  point;  that  he 
bad  had  10  years'  experience  as  a  car  In- 
i^>ector  at  Jacksonville,  Palm  Beach,  and  Ft. 
Pierce  for  the  defendant ;  that  be  was  fa- 
miliar with  the  requirements  of  switchmen 
In  the  discharge  of  their  duties,  and  was  ac- 
quainted with  the  tracks  and  distances  in 
the  Ft.  Pierce  yard,  Including  those  where 
the  injury  occurred,  and  had  known  the  yard 
for  eight  years ;  that  he  had  done  switching, 
but  never  under  regular  employment.  The 
defendant  objected  to  the  witness  on  the 
ground  that  he  had  not  qualified  as  an  ex- 
pert. Exception  was  taken  to  the  overruling 
of  the  objection.  In  admitting  the  witness, 
the  court  did  not  err  and  did  not  violate  the 
rule  contended  for  by  the  railroad  company, 
that  "where  a  witness  Is  called  to  testify  as 
en  expert  upon  a  question  pertaining  to  rail- 
roading, his  qualifications  are  determined  by 
considering  the  particular  branch  of  the  busi- 
ness in  which  he  has  been  engaged,  the 
length  of  time  that  he  has  served  in  a  par- 
ticular capacity,  his  opportunities  for  obtain- 
ing the  requisite  knowledge,  skill  and  exi>e- 
rlence,  and  the  relationship  between  the 
branch  of  the  service  In  which  he  has  been 
engaged,  and  the  question  upon  which  he  is 
called  to  give  testimony."  B  Ency.  of  Ev. 
643.  The  witness  here  was  a  skilled  witness 
and  was  qualified  as  such.  See  Atlantic 
Coast  Line  Ry.  Co.  v.  Crosby,  53  Fla.  400, 
text  439,  43  South.  S18,  and  citations  therein. 

The  branch  of  railroad  business  in  which 
the  witness  was  engaged  and  the  capacities 
in  which  he  acted  at  different  times  and  bis 
opportunities  and  experience  sufficiently 
qualify  him  as  an  expert  or  a  skilled  witness 
as  to  the  necessity  for  a  yard  switchman  to 
ride  on  the  car  being  switched  In  the  proper 
discharge  of  his  duties  as  swltcbmaa  under 
given  circumstances. 

TbS»  expert  or  skilled  witness  testified  that 
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the  plaintiff  by  walking  Instead  of  riding  on 
the  car  as  he  did  could  iu>t  have  gotten  to  the 
desired  point  In  swibdiing  the  oar  on  which 
he  rode  In  time  to  properly  discharge  his  du- 
ty, and  in  answer  to  a  question  said  to  ride 
"would  have  been  the  usual  way."  The  de- 
fendant moved  to  strike  the  last  answer,  but 
the  court  denied  the  motion  and  an  exertion 
was  noted.  A  motion  to  strike  testimony  is 
available  only  when  the  testimony  admitted 
Is  Inadmissible,  Irrelevant  or  immaterial. 

The  usual  conduct  of  employes  required  or 
permitted  by  railroad  companies  in  the  or* 
dlnary  operation  ot  trains  is  not  wholly  in- 
admissible or  irrelevant  upon  a  question  of 
tbe  care  and  diligence  required  In  the  iwop- 
er  conduct  of  the  business.  Evidence  that  as 
a  general  custom  it  is  usual  for  a  switchman 
to  ride  on  a  car  being  switched  when  a  duty 
is  to  be  performed  at  the  point  of  destination 
and  the  car  is  going  faster  than  a  man  usual- 
ly walltB,  Is  not  contrary  to  but  comports  with 
common  knowledge,  and  the  act  Is  not  so  ob- 
viously dangerous  as  to  be  manifestly  Inconr 
slstent  with  safe  railroad  operation.  Tbe 
evidence  was  admissible  under  the  circum- 
stances here.  See  29  Cyc.  609;  Atlantic 
Coast  Line  By.  v.  Beazley,  M  Fla.  311,  45 
South.  761. 

The  inquiry  being  made  was  not  how  the 
accident  occurred,  for  there  were  eyewitness- 
es to  that ;  but  whether  the  plaintiff  was  n%- 
llgent  in  riding  on  the  car  that  he  was  en- 
gaged in  switching,  instead  of  walking  In  the 
discharge  of  his  duties. 

A  witness  for  the  defendant  testified  that 
he  and  others  had  inspected  the  car  a  few 
hours  before  the  Injury,  and  the  hand  grab 
was  In  perfect  condition;  that,  if  the  nut 
had  been  off  the  top  bolt  to  the  hand  grab  or 
grab  Iron,  he  would  have  observed  It.  It 
was  then  offered  to  prove  by  the  witness  that 
boys  had  access  to  the  yard  and  **to  show 
particular  instances  where  they  did  eoch 
tfalngs,"  as  to  meddle  with  the  cars.  The 
proffered  testimony  was  rejected  unless  it 
was  confined  to  tbe  particular  car.  A  mere 
showing  that  boys  had  access  to  the  yard  and 
that  mischievous  persons  bad  meddled  with 
cars  is  not  relevant  to  an  issue  of  due  care  in 
providing  safe  machinery  and  appliances. 

There  was  no  reversible  error  in  permitting 
a  witness  on  cross-examination  to  state  that 
the  doctor  who  attended  tbe  plaintiff  when 
he  was  injured  was  the  defendant's  local 
surgeon,  as  such  testimony  did  not  go  to  tbe 
question  of  the  liability  of  the  defendant,  and 
the  effect  of  the  court's  charge  was  to  «t- 
clude  injury  to  the  defendant  in  increased 
damages  on  account  of  such  testimony,  ev^ 
if  the  previous  mention  of.  the  doctor  and  his 
attentions  to  the  plaintiff  did  not  justify 
the  question  on  cross^xaminatlon. 

As  tbe  facts  in  evidence  did  not  conclusive- 
ly Show  that  negligence  of  the  plaintiff  was 
a  proximate  cause  of  the  injury,  tbe  refusal 
to  direct  a  verdict  for  tbe  defendant  wM 
proper. 
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It  fa  the  duty  of  the  master  to  excise 
such  ordinary  and  reasonable  care  as  pru- 
deace  and  the  exigencies  of  the  situation  re- 
quire, in  providing  the  servant  with  safe 
machinery  and  suitable  Instrumentalities  for 
his  work  and  in  notifying  the  servant  of  any 
defects  or  risks  of  which  the  servant  does 
not  know.  If  this  duty  Is  not  performed, 
the  master  is  liable  for  injuries  resulting 
proximately  from  such  failure  of  6xity.  Ger- 
man-American Lumber  CSo.  T.  Brock,  OS  Fls. 
67T,  46  South.  740. 

It  does  not  appear  that  Lasslter  violated 
any  law  or  any  rule  of  his  employer,  or  that 
he  was  actually  negligent  in  riding  on  the 
side  of  the  car  by  having  a  foot  in  the  stir- 
rup and  holding  on  to  the  grab  iron  placed 
upon  the  car  for  the  use  of  the  switchmen 
and  other  sach  employ^  in  mountlDg  the 
car  In  the  discharge  of  their  duties;  nor 
does  it  appear  that  such  an  act  is  apparent- 
ly or  specially  hazardous  or  unusual  or  ttiat 
the  plaintiff  knew  of  any  defect  in  the  car 
equipment  or  of  any  special  hazard  involved 
in  his  act.  The  law  required  of  the  plaintiff 
only  the  prudence  of  a  prudent  man,  or  ordi- 
nary prudence.  It  cannot  be  said  as  a  mat- 
ter of  law  that  the  act  of  riding  on  the  side 
of  the  car  as  Indicated  was  not  the  prudent 
act  of  an  ordinarily  prudent  man,  and  that 
It  was  negligence  under  the  circumstances 
of  this  case;  therefore  the  question  of  con- 
tributory negligence  was  properly  submitted 
to  the  Jury.  See  Kllpatrlck  v.  Grand  Trunk 
Ry.  Co.,  74  Vt.  288,  52  Atl.  531,  93  Am.  St. 
Rep.  887;  Missouri,  K.  &  T.  Ry.  Co.  v.  Hos- 
klns,  34  Tex.  Civ.  App.  627,  79  S.  W.  369;  El 
Paso  &  S.  W.  Ry.  Co.  v.  Vizard,  39  Tex.  Civ. 
App.  534,  88  S.  W.  457. 

It  may  not  have  been  necessary  for  the 
plaintiff  in  the  discharge  of  his  duty  to  ride 
as  he  did,  and  it  may  be  that  he  could  have 
as  conveniently  or  effectively  discharged  his 
duty  by  walking;  yet  he  was  not  a  trespasser, 
he  was  not  forbidden  to  ride,  and  It  seems 
that  he  at  least  had  the  privilege  of  so  riding 
by  using  the  means  provided  by  the  defend- 
ant and  usual  in  such  cases,  and  the  plaintiff 
had  the  right  to  rely  on  the  reasonable  safety 
of  the  grab  Irons  provided  for  use  at  any 
time  convenient  or  proper,  and  not  obvious- 
ly dangerous  In  the  employment  engaged  in. 
It  does  not  clearly  appear  that  the  plaintiff 
did  not  exercise  ordinary  care  in  riding  as 
he  did,  and  there  was  evidence  from  which 
the  Jury  could  find  that  the  defendant  did 
not  furnish  reasonably  safe  means  for  use  In 
rendering  the  service  and  that  the  defect- 
ive grab  iron  was  the  proximate  cause  of 
the  Injury  to  the  plaintiff.  See  El  Paso  & 
S.  W.  Ry.  Co.  V.  Vizard,  211  U.  S.  608,  29 
Sup.  Ct.  210,  53  L.  Ed.  348,  and  authorities 
cited;  3  Elliott  on  Railroads,  par.  1315d. 

The  refusal  of  the  court  to  give  the  fol- 
lowing instruction  requested  by  the  defend- 
ant was  excepted  to  and  is  assigned  as  er- 
ror: "The  l>oardIng  of  a  train  In  motion  Is 
necenarily  attended  with  more  or  leas  dan* 


ger  under  any  circumstances,  and  «nploy^ 
of  railroads  owe  It  to  their  own  safety  to  ab- 
stain from  attempting  it  unless  the  demands 
of  duty  make  it  necessary."  The  amended 
declaration  allies  that  **whlle  the  plaintiff  as 
switchman  of  defradant  as  aforesaid  was  en- 
gaged In  shifting  and  placing  the  car  afore- 
said, he  neceasarilv  attempted  to  get  upon 
said  car  by  means  of  and  by  taking  bold  of 
the  said  defective  grab  Iron."  This  Is  not 
clearly  an  allegation  that  in  the  proper  dis- 
charge of  his  duty  the  plaintiff  "necessarily 
attempted  to  get  upon  the  said  car,"  but  It 
is  an  allegation  that  "he  necessarily  attempt- 
ed to  get  upon  said  car  by  means  of  and  by 
taking  hold  of  the  said  defective  iron."  This 
being  so,  the  nccessitv  of  riding  was  not  ex- 
pressly made  an  issue  by  the  declaration. 

The  necessity  of  nslng  the  grab  iron  in 
riding  is  not  controverted.  No  issue  Involv- 
ed in  the  pleadings  made  the  refusal  to  give 
the  requested  charge  error,  especially  as  it  la 
merely  abstract,  and  Its  substance  was  given 
in  another  charge  In  Its  proper  application  to 
the  evidence^ 

If  two  or  more  ways  or  methods  were 
open  to  the  plaintiff  in  the  performance  of 
his  duties  as  switchman,  and  he  had  no  In- 
structions to  pursue  one  In  particular,  he 
necessarily  must  choose  between  them,  and 
he  cannot  be  held  to  have  been  negligent  If 
he  In  good  faith  adopted  that  way  or  method 
which  Is  more  hazardous  than  another,  pro- 
vided the  one  pursued  be  one  that  reasonable 
and  prudent  persons  would  adopt  under  like 
circumstances,  or  provided  the  plaintiff  was 
reasonably  prudent  In  adopting  the  way  or 
method  used.  In  all  eases  the  employe  Is 
bound  to  use  ordinary  care  for  his  own  pro- 
tection. See  Florida  Cent  &  P.  R.  Co.  v. 
Mooney,  40  Fla.  17,  24  South.  148.  This  role 
is  not  in  conflict  with  the  one  approved  and 
cited  by  the  defendant,  viz.:  "If  there  are 
two  ways  of  discharging  the  service  appar- 
ent to  the  employe,  one  dangerous  and  the 
other  less  safe  or  dangerous,  be  must  select 
the  safe  or  less  dangerous  way;  and  cannot 
recover  for  an  Injury  sustained  when  the 
danger  Is  imminent,  and  so  obvious  that  a 
careful  and  prudent  man  would  not  Incur 
the  risk  under  the  same  circumstances."  Mo- 
bile &  O.  R.  Oo.  V.  George,'  »4  Ala.  199.  10 
South.  145.  It  does  not  appear  that  there 
was  obvious  danger  In  riding,  but  from  the 
evidence  it  may  be  inferred  that  the  method 
pursued  by  the  plaintiff  was  ordinarily  and 
reasonably  safe  and  proper  to  be  used,  and 
that  the  plaintiff  was  not  at  fault.  See  Kiley 
V.  RuOand  R.  Co.,  80  Vt  636,  68  Ati.  713.  13 
Am.  &  Eng.  Ann.  Gas.  268.  There  Is  nothing 
In  the  testimony  to  Indicate  that  the  plain- 
tiff in  riding  in  the  discharge  of  his  duty  as 
switchman  selected  an  Imprudent  method  of 
action,  and  It  was  not  error  to  refuse  a 
charge  on  this  point 

The  plaintiff  was  not  injured  In  getting  on 
the  car,  but  fell  when  the  grab  iron  fare 
way,  after  be  had  ridden  a  abort  distance^ 
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The  defect  In  the  appliance  Is  sot  shown  to 
have  been  so  obvious  as  to  charge  the  plain- 
tiff with  notice  of  It,  and  charges  that  a  pre- 
vious inspection  of  the  car  with  reasonable 
care  would  relieve  the  defendant  of  llabllit? 
were  properly  refused  as  that  does  not  prop- 
erly state  the  measure  of  defendant's  duty. 
Abstract  charges  as  to  the  duty  of  Jurors 
"were  not  erroneously  refused  In  view  of  the 
very  full  charges  glvai. 

The  giving  of  each  of  the  following  char- 
ges was  excepted  to  and  assigned  and  urged 
as  error:  (1)  "If  you  believe  from  the  evi- 
dence that  the  plaintiff  properly  and  neces- 
sarily mounted  the  car,  either  to  get  to  Its 
destination  In  time  to  make  signals  for  stop- 
ping It  at  the  coal  pit,  or  to  husband  his 
strength  by  riding,  for  the  full  performance 
of  his  day's  work,  and  that  he  was  injured 
as  already  charged,  by  the  n^Ugence  of  his 
fellow  servants,  then  you  will  find  for  the 
plaintiff,  and  award  his  damages  according 
to  the  manner  I  have  already  specially  charg- 
ed yon.  On  the  other  hand,  if  you  be- 
lieve that  the  plaintiff  wantonly  and  unneces- 
sarily mounted  when  he  might  Just  as  well 
have  walked  beyond  the  coal  pit  to  make  sig- 
nals, or  that  he  could  by  reasonable  vigilance 
have  seen  that  the  nut  was  off  the  grab-iron 
bolt,  and  have  avoided  the  danger  of  mount- 
ing by  the  help  of  it,  then  you  will  And  for 
the  defendant."  The  first  of  these  two  char- 
ges was  objected  to  because  of  the  use  of 
the  phrase  "or  to  husband  his  strength  by 
riding  for  the  full  performance  of  his  day's 
work."  This  language  may  be  objectionable 
because  argumentative,  and  there  may  be  no 
particular  evidence  as  a  basis  for  it,  but,  tak- 
en in  connection  with  other  portions  of  the 
charges  given,  it  does  not  appear  that  it 
could  reasonably  have  Injured  the  defendant. 
The  use  of  the  word  "wantonly"  in  the  above 
charge  Is  urged  to  be  error  because  It  "was 
equivalent  to  saying  that  unless  the  plaintiff 
was  guilty  of  gross  negligence  In  mountlog 
the  car  he  could  recover,"  and  was  calculated 
to  mislead  the  jury.  While  the  word  is  not 
technically  a  correct  one  to  use  In  expressing 
the  law  on  the  subject,  yet  the  plaintiff  could 
not  recover  under  the  circumstances  as  stat- 
ed in  the  charge  where  the  word  appears, 
and  the  defendant  was  not  injured. 

The  charge.  In  effect.  Is  that  If  the  plaintiff 
wantonly  rode  on  the  car  he  cannot  recover, 
not  that  unless  he  wantonly  rode  on  the  car 
he  may  recover. 

A  technically  Inaccurate  charge  wUI  not 
cause  a  reversal  of  a  Judgment  where  correct 
charges  are  given  on  the  point  and  it  appears 
that  no  injury  could  reasonably  have  resulted 
from  the  technical  Inaccuracy.  See  Mitchell 
V.  State,  43  Fla.  584,  31  South.  242;  Louls- 
Tllle  ft  N.  R.  Co.  V.  Willis,  58  Fla.  307,  51 
South.  134. 

The  use  of  the  word  "wantonly"  in  the 
quoted  charge  was  technically  incorrect,  but 
fieveral  proper  charges  on  the  same  point 
were  given  hy  the  court,  and  the  entire  reo* 


ord  dearly  Indicates  that  no  Injury  conld  rea- 
sonably have  resulted  to  the  plaintiff  In  error 
from  the  giving  of  the  technically  inaccurate 
charge.  The  charge  tha«fore  la  harmless  In 
this  case.  Johnston  t.  State,  2»  Fla.  558,  10 
South.  686;  Eeech  t.  Enriqnes,  28  Fla.  697, 
10  South.  &1. 

The  court  several  times  Instructed  the 
Jury  that  if  th^  found  the  plaintiff  was  neg- 
ligent or  in  any  appreciable  degree  contribut- 
ed to  the  injury  he  could  not  recover,  and 
^eclflcally  that: 

"(6)  You  are  called  upon  to  decide  from 
the  evidence,  whether  it  was  necessary  for 
the  plaintiff,  under  all  the  drcumstances,  to 
board  the  car  from  which  he  fell  in  order  to 
discharge  his  duty  properly ;  or  whether  he 
could  have  performed  his  dnty  as  well  by  re- 
maining on  the  ground.  If  you  decide  that 
there  was  no  occasion  for  him  to  mount  the 
moving  car,  but  t^at  he  did  so  for  his  own 
convenience,  then  he  assumed  the  risk  him- 
self, and  be  cannot  recover  In  this  suit,  even 
though  the  injury  he  suffered  was  due  to  the 
negligence  of  a  fellow  servant  of  the  com- 
pany." 

"(8)  Where  recovery  Is  sought  against  a 
railroad  company  for  Injuries  received  as  a 
conseqnence  of  the  negligence  of  another  em- 
ploy$  of  the  company,  the  one  injured  must 
have  done  nothing  negligently  to  contribute 
to  his  injury,  and  must  have  neglected  to  do 
nothing  to  prevent  the  consequences  of  the 
n^llgence  of  the  other  emirfoyfi." 

"(10)  It  Is  for  you  to  determine  whether, 
under  the  circumstances  of  this  case,  the 
plaintiff,  by  his  conduct,  contributed  In  an 
appreciable  degree  to  the  cause  of  the  injury 
he  suffered,  and  if  yon  find  from  the  evidence 
that  there  was  n^llgmce  on  his  part  that 
contributed  to  his  injury,  your  verdict  should 
be  (for  the  defendant." 

These  instructions  with  others  given  ren- 
dered the  requested  chafes  unnecessary  for 
a  full  and  fair  consideration  of  the  case. 
The  question  of  the  liability  of  the  defendant 
appears  to  have  been  fairly  presented  to  the 
Jury,  and  there  la  ample  evidence  to  Justify 
the  finding  of  liability.  The  court  refused  to 
give  the  following  charge:  "If  you  believe 
from  the  evidence  that  the  operation  per- 
formed on  the  plaintiff's  foot  by  Or.  Worley 
on  Hay  13,  1906~tbe  one,  I  mean,  where  the 
plaintiff  says  the  cushion  was  cut  off— if  you 
should  believe  that  this  operation  was  not 
the  best  that  could  have  been  done,  or  that 
It  was  made  necessary  by  Dr.  Lloyd's  previ- 
ous treatment,  and  that  any  disability  has 
resulted  therefrom  that  could  have  been 
avoided  If  the  wound  had  had  proper  treat- 
ment In  the  first  instance,  yon  cannot  hold 
the  defendant  railroad  company  reqwnslble 
therefor,  or  award  any  damages  against  it 
on  that  account." 

This  refusal  was  not  reversible  error  since 
the  court  at  the  defendant's  request  charged 
as  follows: 

"(1)  The  plaintiff  btm  failed  to  produce  to 
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yoD  «Tld6iice  npon  vhlch  &  nemaj  mU^t 
be  had  upon  tlie  aectmd  count  In  Us  dedara- 
tlML  nils  count  was  for  damases  said  to 
have  Tesnlted  from  the  lm[woper  tr^tment 
of  {rialntlff's  foot  Dr.  Lloyd.  Wbatew 
may  hare  been  Dr.  Uoyd's  treatmnt  and  the 
injuries  resulting  from  It,  am  sbown  by  tbe 
evidence^  Dr.  Lloyd  alone  is  answerable  tor. 
Yon  cannot  give  damages  against  tbe  defend- 
ant railroad  company  on  that  account 

"(2)  If  you  find  from  the  evidence  that 
there  was  improper  treatment  of  plalntilTs 
foot  by  Dr.  Lloyd,  and  that  this  enhanced 
his  iujury,  and  has  increased  his  disability, 
yon  cannot  award  damages  against  the  defend- 
ant rallrrad  company  tor  the  entire  Injury 
and  disability,  but  must  make  a  proper  al- 
lowance for  that  part  of  the  damage  which 
you  attribute,  under  the  evidence,  to  tbe 
treatment  of  the  wound  by  Dr.  Lloyd.  And 
the  same  is  true  as  to  pain  and  Buffering ;  a 
proper  deduction  should  be  made  for  that 
part  of  it,  if  any,  that  yon  find  from  the  evi- 
dence was  due  to  Dr.  Lloyd's  treatment  of 
the  wound. 

"(3)  If  you  ahould  find  from  the  evidence 
that  the  plaintiff  is  entitled  to  recover  and 
that  his  earning  capacity  for  the  rest  of  his 
expectancy  of  life  has  been  lessoaed,  you 
should  also  determine  to  what  extent  the 
erldettce  shows  that  this  is  dne  to  the  injury 
rectived  \sf  the  cmshlng  of  Uie  foot  by  the 
car  wheel  and  how  mudi.  if  any.  Is  due  to 
the  manner  In  which  the  foot  was  treated  by 
the  physician  Dr.  Uoyd ;  and  baring  ascer- 
tained the  Injury  dne  to  sutib  dlmlnMied 
earning  capacity,  and  made  pn^r  allowances 
for  that  attributable  to  the  treatmoit  of  the 
injnry  by  Dr.  Lloyd,  you  should  reduce  the 
residue  to  its  present  value,  and  muSi  present 
value  thereof  only  should  be  bnAuded  In  your 
verdict."  • 

It  is  urged  that  the  rules  for  the  admeas- 
urement of  compensatory  damages  in  a  case 
like  this  were  not  correctly  applied  by  the 
Jury,  and  that  the  verdict  for  $7,458  dam- 
ages is  excessive. 

It  was  for  the  Jnry  to  determine  from  the 
evidence  whether  the  plaintiff  was  at  fault 
or  negligent  In  the  manner  in  which  he  rode 
on  the  side  of  the  car,  and  this  consideration 
goes  to  the  question  of  liability  and  not  to 
the  amount  of  recovery,  since  the  statutory 
rule  of  comparative  neglU^nce  does  not  ap- 
Idy  to  eng;>loyes.  Even  If  the  unskillful  treat- 
ment of  the  wound  by  one  or  more  of  the 
physicians  caused  succes^ve  operations  and 
a  part  of  the  ^permanent  lnjiu7,  the  accident 
Itself  caused  the  loss  of  the  front  part  of  the 
foot  and  attendant  suffering,  loss  of  time, 
diminished  earning  capacity,  etc.,  as  shown 
by  the  testimony,  and  It  cannot  be  held  <m 
this  record  that  the  Jury  were  not  governed 
by  the  evidence  In  fixing  the  damages  or  that 


Uie  amount  la  so  unieaaonaUe  and  unjust  ta 
to  warrant  a  revmal  here; 
The  Judgment  Is  affirmed. 

flHACKLBFORD,  BOGKES,  and  PABE- 
HlLLk  JJ.,  concur. 

TATLOB,  3.,  dlssentB. 

COOKBELL,  J^' absent,  concurred  In  tiit 
opinion  as  iwepared. 


TAYLOR  et  al.  v.  EVERETT  et  al. 
(Sapreme  Court  of  Florida,  Division  A.  Junt 

21,  mo.) 

(Sylltthtu  iv  <A«  CovrtJ 

Descent  aito  Distsibution  (|  10&*) — ^Ad- 
vancements —  Bbingino  Pbopebtt  into 
Hotchpot  fob  Distribution. 

Where  ao  advancement  has  been  made  by 
a  parent  to  his  child,  tbe  value  of  the  advanre- 
ment  at  the  time  It  was  made  should  be  brongbt 
into  hotchpot,  and  no  interest  should  be  charged 
on  tbe  advancement  before  It  is  called  into 
hotchpot. 

[Ed,  Note.— For  other  cases,  see  Descent  and 
Dtetribntion,  Dec  Dig.  f  lOd.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  J.  E.  Wolfe,  Jndge. 

Action  between  W.  H.  Taylor  and  others 
and  W.  H.  E:verett  and  others.  From  tbe  de- 
cree, W.  H.  Taylor  and  othOTS  appeal.  Af- 
firmed. 

Paul  Carta,  for  appellants.    Calboun  ft 

Campbell,  for  appellees. 

WHITFIELD,  0.  J.  On  a  former  appeal 
In  this  cause  It  was  ordered  that  certain 
prcipwty  given  by  the  intestate  during  his 
life  to  a  daughter  be  brought  into  hotchpot. 
Sewell  V.  Everett,  57  Fla.  529,  49  South.  187. 
In  the  sutnequent  proceedings  the  trial  court 
decreed  that  upon  bringing  f  120  Into  hotch- 
pot, as  the  value  of  the  advancement  wbra 
mad^  tiie  heirs  of  tbe  dau^ter  to  whom  the 
adnmcemoit  was  made  be  allowed  to  partici- 
pate In  the  estate.  On  am>eal  from  this  de- 
cree It  Is  contended  that  Interest  from  the 
death  of  tbe  Intestate  should  have  been  added 
to  the  ¥120  brottsht  Into  hotchpot. 

Sectim  2S0Z  of  the  General  Statutes  of 
1906  provides  that:  "Whm  any  of  the  chil- 
dren of  the  person  dying  Intestate  shall  have 
received  from  such  Intestate^  In  his  lifetime, 
any  real  or  personal  estate  by  way  of  ad- 
vanconen^  and  Shall  dioose  to  come  into  the 
parjltlon  of  the  estate  with  the  other  par- 
ceners, such  advancmoit,  both  of  real  and 
personal  estate,  shall  be  brouidit  into  botcta- 
pot  with  the  whole  esta^  real  and  personal, 
descended;  and  such  parly  bringing  Into 
hotchpot  such  advancemnt  as  afUreeaid, 
shall  thereon  be  entitled  to  his  or  their  prop- 
er portion  of  the  whole  ratate  so  descended, 
both  real  and  personal;  and  the  value  of  the 
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estate  m  adnncea  fts  af onnld  thall  be  eett- 
mated  at  the  tlm^  of  adTaQcement  and  not  at 
the  death  of  the  testator." 

Thla  statute  expressly  prorldee  that  "the 
Taloe  of  the  eatate  so  advanced  •  •  * 
shall  be  estiinated  at  the  time  of  advance- 
menV'  and  the  etatnte  doea  not  contemplate 
the  payment  of  intereet  on  advaucementB 
made  and  bron^t  Into  hotchpot 

The  court  In  its  decree  found  all  the  land 
of  the  Intestate  **acre  for  acre  to  be  the  same 
<ni  an  aTcrage,  and  that  the  Talne  of  aU  of 
said  lands  at  the  date  of  the"  adTancement 
"was  the  same,  and  that  all  of  said  lands 
*  •  *  was  worth  the  swu  of  $1.B0  per 
acre."  The  adrancement  here  Involved  was 
8D  acres  of  the  land.  In  decreeing  that  9130, 
the  value  of  the  advaneemait  when  made,  be 
brought  Into  hotdipo^  the  statute  was  ob- 
snved. 

An  advancement  being  a  gift,  and  not  a 
debt,  interest  is  not  charged  on  the  value  of 
the  advancement,  at  least  until  after  the  adr 
vancement  Is  required  to  be  brought  into 
hotchpot,  unless  a  contrary  Intent  of  the  in- 
testate appears,  since  the  Intestate  and  the 
law  Intend  the  benefits  to  accrue  from  the 
advanc^ent.  and  the  person  receiving  the 
advancement  may  elect  to  ke^  the  advance- 
ment, and  thereby  relinquish  a  right  to  par- 
ticipate In  the  distribution  of  the  inteetate's 
estate.  See  TOwIes  v.  Boundtree,  10  Fla. 
299;  Davis  v.  Hughes,  86  Va.  909,  11  S.  E. 
488;  Harris  v.  Allen,  18  Ga.  177;  Banner  v. 
Wlnbnm,  42  N.  C.  142. 

Any  advantage  that  may  accrue  to  a  child 
from  an  advancement  may  be  r^^rded  as  In- 
tended by  the  parent,  and  the  statute  requires 
an  accounting  for  only  the  value  of  the  ad- 
vancement at  the  time  it  was  made. 

The  decree  is  affirmed. 

SHAOKLBFORD  and  OOCKBELL,  JJ., 
concur. 

TATLOB,  HOOEBR,  and  PAREHILL,  JJ., 
ocmcnr  in  the  opinion. 


(120  La.) 
No.  is^ia 

STATE  V.  WIUSON. 
(Supreme  Court  of  Loaisiana,  June  20,  1910.) 

(Bvlla^  ^V  Court.) 

1.  InDlCTUENT  AMD    IHtTOBMATIOH    (8  34*)— 

Tauditt. 

State  V.  Logan,  104  La.  254,  28  South.  912, 
affirming  State  v.  Morrison*  30  La.  Ann.  817, 
1b  itself  affirmed. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  InformatiMi,  Cent.  IMg.  H  188-143;  Dec. 
Dig.  I  84.*] 

2.  CennnAi.  LaW  (f  1121*)— APFBAir-<)nES- 
TI0N8  or  Fact— Review. 

The  defendant  esoepted  to  the  Jurisdiction 
of  the  district  court  on  the  ground  that  he  was 
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under  the  age  of  17  years.  The  tritd  conrt 
overruled  the  exception.  The  evidence  on  that 
subject  is  not  all  before  the  court,  and  It  does 
not  feel  warranted  on  the  record  in  setting 
aside  the  ruling  of  the  district  judge  on  the 
question  of  &ct. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  ||  2988^  2989;  Dec.  Dig.  S 
1121.*] 

Appeal  from  First  Judicial  District  Court; 
Parl^  of  Caddo;  A.  J.  Hnrff,  Judge. 

Baa  Wilson  was  indicted  t<a  manslaugh- 
ter, and.  on  motion  to  qnaah  being  overruled, 

he  appeals.  Affirmed. 

Hugh  C  Fisher,  for  appellant.  Walter 
Gulon,  Atty.  Gen.,  and  J.  M.  Foster,  Dlst. 
Atty.  (R.  G.  Pleasant,  of  counsel),  for  the 
State. 

Statonent  of  the  Ca8& 

NICHOLLS,  J.  On  the  22d  of  April,  1910; 
the  appellant,  Bas  Wilson,  was  charged  with 
manslaughter,  under  an  indictment  formd 
against  him  by  the  grand  jury  for  the  parish 
of  Caddo,  for  having  killed  and  slain  one 
Jackson. 

The  minutes  of  the  22d  of  April  show  that 
on  that  day: 

"The  grand  Jury  came  into  court  to  make  its 
dual  report,  and  with  leave  of  the  court  pre 
jented  to  the  court  the  following  bills  of  indict- 
ment, which  tht  court  ordered  filed  and  made 
of  record,  and  that  process  issue  immediately, 
and  the  sheriff  was  authorized  to  talie  the  bon^ 
as  fixed  by  the  coart:   •   •  * 

"11.800.  State  of  Louisiana  v  Bas  Wilson." 
manslaughter. 

The  minutes  of  AprU  23,  1910,  show  under 
the  proper  number  and  title  that,  the  de- 
fendant being  present  at  the  bar  in  open 
court,  he  was  duly  arraigned  and  pleaded 
"not  guilty." 

On  May  9,  1910,  with  leave  of  the  court, 
defendant  withdrew  his  plea  of  not  guilty, 
and  filed  a  motion  to  quash  and  a  plea  to 
the  Jurisdiction  of  the  court,  which  were 
overruled. 

The  motion  to  quash  the  indictment  was 
prayed  for  on  the  following  assigned  rea- 
sons: 

"That  there  had  been  no  l^al  indictment 
found  against  him  by  the  grand  jury,  as  said 
indictment  when  presented  to  open  court  by  Che 
grand  jury  was  not  read  in  said  open  court  in 
the  presence  of  the  grand  Jury,  In  order  to  per* 
mlt  said  grand  Jury  to  make  substantial  amend- 
ments to  said  bill,  If  desired  according  to  law  as 
per  copy  of  minutes  of  this  bonorable  court  of 
April  22,  1910,  attached  hereto  and  made  part 
hereof.  That  said  indictment  Is  illegal,  null, 
and  void,  and  of  no  effect,  as  the  .defendant  or 
person  charged  is  a  minor  below  17  years  of 
age  and  the  grand  jury  has  no  power  to  Indict  a' 
nunor.  All  proceedings  against  minors  most  be 
by  affidavit 

"In  view  of  the  premises,  defendant  and 
mover  prays  that  this  motion  be  sustained,  and 
that,  accordingly,  said  indictment  be  quashed, 
annalled,  and  set  aside,  and  that  defendant  and 
mover  be  discharged  from  custody.  Further 
prays  for  costs  and  for  all  general  and  «inltable 
ielief." 


•rsr  sther  easss      same  ti^Io  sad  aeetiea  NUMBER  tn  Dee.  pig.  *  Am.  Dig.       No.  Serial  *  Rep'r  Indnes 

Digitized  by  Google 


982 


62  SOUTHERN  BBPOBTEB. 


ff*. 


The  exception  to  the  Jurisdiction  was  baa- 
ed upon  the  following  aUegatlons: 

"Thst  defendant  ii  a  minor  under  the  age  of 
17  yeara,  and  that,  therefore,  this  honorable 
court,  sitting  as  a  court  for  the  trial  of  ordi- 
nary criminal  cases,  has  no  jurisdiction  over 
the  person  of  the  defendant,  or  over  the  offense 
or  crime  cliarged. 

"In  view  of  the  premlaea,  defendant  prays 
that  this  exception  and  plea  to  the  juttBdictlon, 
after  due  bearing  had.  be  sastainea,  and  that, 
accordingly,  said  case  be  dismissed,  and  the  de- 
fendant discharged  from  custody.  Further,  for 
costs  and  general  and  equitable  reliel" 

The  motion  to  tinaab  and  the  exception  to 
the  Jurisdiction  -were  tried  togeOier  and  ov&- 
ruled,  and  bills  of  exceptions  were  reserred. 

The  bills  of  exceptions  declared  that  the 
trial  Judge  stated: 

"There  being  no  law  requiring  the  bill  of  In- 
dictment to  be  read  in  open  court  when  return- 
ed, the  motion  to  quash  on  that  ground  was 
overruled.  That  although  there  was  some  evi- 
dence that  defendant  was  under  17  years  of 
age,  his  appearance  struck  the  court  as  being 
older;  and,  his  intelligence  being  sufficient  to 
Justi&  the  court  in  holding  him  responsible  as 
an  adnl^  It  overmled  the  plea  to  the  Jarisdic- 
tion." 

The  Issues  were  tried  before  a  Jury  of  12, 
which  returned  a  verdict  of  "guilty  as 
charged."  Defendant  moved  for  a  new  tilal 
on  the  ground  that  the  verdict  rendered  was 
contrary  to  the  law  and  the  evldencfe  The 
motion  was  overruled,  but  no  bill  of  excep- 
tions was  reserved. 

The  defoidant  was  sentenced  to  be  Im- 
prisoned in  the  state  penitentiary  at  Baton 
Rouge  for  a  term  of  fire  years  from  the 
date  of  bis  Incarceration  therein,  subject  to 
commutation  as  provided  In  Act  112  of  1800. 
Defendant  has  appealed. 

Appellant  cites  in  support  of  his  defense: 
State  T.  Logan,  104  La.  254,  28  South.  912; 
Acts  1908,  No.  83;  State  v.  Ragan,  125  La. 
321,  51  South.  89;  State  v.  Prater,  125  La. 
573,  61  South.  647;  State  v.  Lanassa,  1^ 
La.  687,  51  South.  688;  State  v.  Baroni,  125 
La.  687,  61  South.  688. 

Counsel  for  the  state  refer  the  court  to 
Act  No.  82  of  1906;  22  Oyc.  p.  626. 

The  indictment  which  Is  sought  to  be 
quashed,  with  Its  Indorsements  thereon.  Is 
copied  In  the  record.  It  is  Indorsed  by  the 
clerk: 

"No.  11,390.  State  of  Louisiana  v.  Ras  Wil- 
son. Manslaughter." 

Below  this  Indorsement  are  the  words: 
•*A  true  bUl. 

"W.  N.  Glaasel.  Toreman  Grand  Jury." 

.  And  below  this  are  the  words: 

"Filed  April  22,  1910. 

•'A.  S.  Harduk.  Dy.  Caerk.* 

Opinion. 

State  T.  Logan  expressly  affirmed  State  v. 
Morrison,  30  La.  Ann.  817,  and  declared  that 
that  decision  was  still  in  force;  that  the 
factt  in  State  t.  Mason,  32  La.  Ann.  1018k 


were  oitlrely  dlfFerent  from  those  In  the 
former  case.  The  Indorsement  upon  the  in- 
dictment: "A  true  bUl.  W.  N.  Glassel,  Fore- 
man Grand  Jury" — ^In  the  present  case  (as  in 
State  T.  Mason),  was  written  and  signed  by 
the  foreman  himself.  There  is  no  dilute 
as  to  that  fact 

On  behalf  of  the  prosecution  It  is  main- 
tained that  Act  82  of  1006,  creating  a  jn- 
venlle  court,  excepted  from  the  provisions 
of  the  act  those  persons  charged  with  mur- 
der, rape,  and  manslaughter;  that  that  por- 
tion of  the  act  Is  not  inconsistent  with  the 
provisions  of  Act  No.  83  of  1008,  and  is 
therefore  not  repealed;  that  the  law  does 
not  favor  repeal  by  implication;  that  when 
defendant  appeared  to  the  trial  judge  over 
17  years  of  age,  and  the  evidence  did  not 
satisfy  him  to  the  contrary,  there  was  noth* 
Ing  for  him  to  do  but  to  order  the  case  to 
be  tried  by  a  jury;  that  if  the  defendant 
was  not  satisfied  with  the  ruling  of  the 
trial  Judge  on  the  questions  of  age,  he 
should  have  then  asked  the  Judge  to  charge 
the  Jury  that  if  they  found  him  to  be  under 
17  years  of  age  they  had  no  jurisdiction  to 
try  the  case;  that  a  defendant,  seeking  to 
shield  himself  from  responsiblll^  for  crime 
on  the  ground  of  Infancy,  must  show  that  he 
is  within  the  age  under  which  the  law  ei- 
ther conclusively  or  prima  facie  presumed 
him  to  be  incapable  of  committing  a  crim& 
22  Gyc  p.  626. 

Counsel  orgs  that  in  section  17  of  the 
act  of  1908  It  Is  provided  that  the  court  may 
commit  the  child  to  the  State  Reformatory 
"when  the  delinquency  charge  would  In  an 
adult  amount  to  a  crime  punishable  at  hard 
labor";  that  the  proviso  In  that  section  said 
"that  said  commitment  may  be  for  an  in- 
definite period,  but  In  no  case  beyond  the 
minority  of  the  child,"  means  where  the 
judge  In  his  discretion  has  tried  the  offender 
"as  a  juvenile";  that  sections  9  and  17  of 
the  act,  read  together,  mean  that  it  Is  dis- 
cretionary with  the  judge.  In  capital  and 
hard  labor  cases,  to  try  the  offenders  either 
by  the  criminal  or  the  juvenile  court;  that 
the  provisions  of  the  act  of  1906  still  remain 
In  force  so  far  as  they  are  not  inconsistent 
with  the  act  of  1908;  and  that  the  exception 
to  the  rule  of  trial  of  persons  under  section 
17  exists  In  the  crimes  of  murder,  rap^  and 
manslaughtOT. 

The  ninth  section  referred  to  declares  that 
the  juvenile  court  and  the  district  courts 
outside  of  said  parish  sitting  as  Juvenile 
courts  shall  hare  Jurisdiction  of  the  trial  of 
all  neglected  and  delinquent  children  and  of 
all  prisoners  charged  with  contributing  to 
the  neglect  or  delinquencies  of  such  chil- 
dren, or  with  the  violation  of  any  law  now 
in  existence  or  hereafter  raiacted  for  the  pro- 
tection jof  the  physical,  moral,  and  mental 
well-being  of  auch  children,  not  punishable 
by  death  and  hard  labor,  and  of  all  cases  of 
desertion  or  nonsupport  of  children  by  el- 
tbw  parent.    The  tenth  sectlou  declare* 


Digitized  by  Google 


BURKS  T.  AUEBIOAN  BREWING  CO. 


988 


QiBt  when  a  dUld  la  charged  under  tble  act, 
or  any  person  la  cUarged  under  tbla  act  wltb 
an  offenae  of  any  child,  and  said  dUld  Is 
alleged  to  be  under  any  given  age  and  shall 
appear  to  the  conrt  to  be  under  that  age, 
anch  child  for  the  purpose  of  this  act  shall 
be  presumed  under  that  age  unless  the  con- 
trary shall  be  proved.  There  Is  no  reference 
In  the  Indictment  to  tiie  age  of  the  party 
accused  therein.  Whether  or  not  the  de- 
fendant was  in  fact  ondar  17  years  of  age 
was  a'  matter  to  be  shown  by  evidence.  The 
court  has  no  knowledge  of  what  evidence 
was  takm  on  trial  of  tite  motion  and  ex- 
ertion. The  trial  Judge  was  evidently  of 
opinion  that  the  accused  was  over  17  years 
of  age.  The  court  does  not  feel  warranted 
(undor  the  situation  as  disclosed  by  the  rec- 
ord as  to  that  questhm  of  fact)  In  setting 
aside  the  verdict  and  reversing  the  Judgment 
of  appeal. 
The  Judgment  appealed  from  is  affirmed. 


(128  La.) 
No.  18,077. 

MARKS  et  aL  v.  AMEiaiGAN  BREJWING  00. 
(Supreme  Cburt  of  Louisiana.   Jtme  6,  1910.) 

rflyRafrw  by  tk«  Oomi.) 

1.  COBPOBATIONB  (%  151*)— I imCRygBENCa  BT 

COUBTS— GBOUK  DS. 

This  court  will  not  Interfere  at  the  In- 
stance of  &  stockholder  in  the  affairs  of  a  cor- 
poiatlon  and  cause  a  distribution  of  its  sarplus, 
nntess  it  is  manifestly  evident  that  interferrace 
is  necessary  la  the  intereat  of  the  corporation 
and  its  stockholders.  It  must  be  shown,  in  or- 
der to  justify  interference,  that  there  is  ca- 
pricious, arUtrary,  or  disdimiDating  manage- 
ment 

[13d.  Note.— For  other  cases,  see  Gozpoxatlona, 
Gent  Dig.  U  6S5-S5B:  Dea  Dig.  f  15L*] 

2.  COBFOBATIONB  (§  155*)— IRTEBFENENCB  BT 

COUETS— GbOUN  DS. 

Tlie  mere  fact  that  a  corporation  has  a 
large  snridtiB  will  not  Justify  an  interference  by 
the  courts.  Trimble  v.  American  Sugar  Re- 
fining Co.,  61  N.  J.  Eq.  340.  48  Atl.  912 ;  Bur- 
den v.  Burden,  159  N.  Y.  287,  54  N.  E.  17. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  81  660-608 ;  Dec.  Dig.  S  155.*] 

3.  CoMOBATiOKS  (g  155«)—SuBPi;.us— Right 
or  Stockholdeb  to  Distribution. 

The  evidence  shows  that  the  lar^e  divi- 
dends received  by  plaintiff  on  her  stock  were  due 
to  the  large  surplus  kept  by  the  defendant,  and, 
as  she  has  participated  in  the  dividends  made 
possible  by  this  surplus  without  complaining, 
she  cannot  now  be  beard. 

[ESd.  Note^For  other  cases,  see  Corporations, 
Cent  Dig.  H  SeO-OOS;  Dec  Dig.  |  156.*] 

4.  GowosATiONs  A  887*)— Violation  of  Po- 
iJOE  Regulatiozt— Right  or  Stockhoi.dbb 
TO  iNvoKB  Law. 

If  the  defendant  has  violated  the  provisions 
of  a  police  regulation,  it  is  not  for  plaintiff  to 
invoke  this  law,  as  toe  state  has  her  remedy, 
either  dvlUy  or  criminally. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  1648-1653;  Dec  Dig.  f  887.*P 


5.  GOBPOBATIONS  (S   19Q*)  —  STOCEHOLDna' 

Action  fob  Dividshds — NacassAsr  Pas- 
ties Detondant. 

This  action  was  brought  against  this  de- 
fnidant  alone,  and  contracts  made  by  It  with 
third  persons  cannot  be  affected,  as  sought  by 
plaintiff,  without  ^vlng  these  thizd  persons  a 
bearing. 

[Ed.  Note.— For  other  cases,  see  CJoiporations, 
Dec  Dig.  8  155.*]  , 

(Additional  Syllaiu*  hy  Editorial  Staff.) 

6.  WOBDS  AND  PhBASBS— "SUBPLUS." 

The  "surplus"  is  that  which  remains  after 
expenses  and  dividends. 

[Ed.  Note.— For  other  definitious,  see  Words 
and  Phrases,  vol.  8,  pp.  6816,  6817,  7811.] 

Appeal  from  CIvU  District  Court,  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Action  by  Mrs.  A.  F.  Marks  and  others 
against  the  American  Brewing  Con^auy. 
Judgment  for  defendant  and  plaintiffs  ap- 
peal. Affirmed. 

Cage,  Baldwin  &  Crabites,  for  appellants. 
Oustave  Lemle,  for  aM>ellee.  Walter  Guion, 
Atty.  Oen.,  amicus  curiae. 

BRBAUX,  C.  J.  This  suit  was  Instituted 
to  force  the  defendant  to  sell  real  estate  re- 
ferred to  in  the  petition  and  to  compel  it  to 
call  In  its  loans  and  distribute  a  large 
amount  of  the  surplus  to  Its  stockholders. 

The  plaintiff  does  not  complain  of  the 
management  of  the  corporation.  She  does 
not  (^arge  the  board  of  directors  with  neg- 
lect of  the  business  or  with  bad  management 
of  its  affairs. 

Substantially  the  only  complaint  la  that 
the  surplus  should  be  reduced  to  a  compara- 
tively small  amount 

She  seeks  to  avail  herself  of  the  provision 
of  the  Oay-Sbattuck  blU  (Act  No.  176  of 
1908),  which  prohibits  corporations  engaged 
in  brewing  and  In  distilling  IntoxlcatlDg  liq- 
uors from  obtaining  a  license  for  oonductr 
log  a  beer  saloon  or  garden,  or  from  being 
Interested  financially  in  any  concern  so  en- 
gaged, or  to  be  the  owner  or  lessee  or  Inter- 
ested in  any  lease  of  premises  used  for  such 
business. 

As  relates  to  the  undivided  surplus,  her 
contention  is  that  it  Is  contrary  to  sound 
business  principles  to  have  so  large  a  sur- 
plus; that  It  should  be  reduced  by  dividing 
It  among  the  stockbolders. 

The  capital  stock  of  the  corporation  was 
$200,000,  divided  Into  2,000  shares  of  $100 
each. 

Plaintiff  owns  95  of  these  shares,  and  her 
husband  6  shares. 

Defendant  filed  In  evidence  a  full  state- 
ment of  Its  business,  which  malces  a  favo^ 
able  showing  of  its  condition. 

The  statement  of  defendant,  sustained  by 
the  testimony,  substantially  Is  that  large  an- 
nual dividends  have  been  declared  8lnce,lta 
organization  in  1894. 

That  the  plaintiff  has  received  (m  her  in- 
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Testmoit  <tf  $10,000  tbe  snm  of  $54,500— of 
this  amonnt,  $24,000  In  dividends,  and  $80.- 
000  collected  on  bonds  sbe  recrfred  as  a 
shareholder. 

That  her  atock  Is  worth  $400  shara. 

Plalntiir  has  not  sought  to  deny  the  suc- 
cess of  tbe  business. 

She  only  wishes  the  board  of  directors  to 
add  to  the  amount  paid  to  her  by  dividing 
the  surplus,  and  she  also  is  concerned  about 
the  oiforcemait  of  the  statute  cited  supra. 

All  the  shareholders  ezc^t  the  plaintiff- 
apd  her  huAand  intervened  and  Joined  tbe 
defendant  In  its  defense. 

Two  distinct  end  separate  questions  pres- 
ent themselves,  viz.:  First,  whether  a  stock- 
holder can  compel  the  board  of  directors  to 
divide  the  surplus  and  declare  another  and 
second  dividend  of  such  amount  as  will,  tak- 
en from  the  assets,  leave  In  the  coriraration 
a  considerably  reduced  surplus;  and.  In  tbe 
second  place,  whether  In  this  case  and  un- 
der the  pleadings  the  plaintiff  can  force  the 
board  of  directors  to  call  in  all  of  its  out- 
standing loans  and  sell  all  the  real  estate 
not  actually  used  in  the  manufacture  of 
beer. 

As  relates  to  the  company's  business : 
The  uncontradicted  evidence  is  that  the  pol- 
icy adopted  by  the  board  of  directors  was 
necessary  to  tbe  success  It  has  met 

The  evidence  furth^  is: 

Th&t  l&rf^  dividends  were  declared  be- 
cause the  amonnt  retained  for  the  business 
enabled  the  company  to  so  <^rate  on  a 
scale  as  enabled  It  to  realize  large  profits 
for  which  It  has  always  accounted. 

The  contention  of  defendant  further  Is 
that  it  would  be  hampered,  tf  not  ruined,  in 
Its  business,  were  an;  other  policy  adopted 
than  that  which  it  follows. 

This  Is  not  denied  by  plaintiff;  the  suit 
la  directed  to  reducing  and  dividing  the  sur- 
plns,  and  Incidentally  the  omtentlon  of 
plaintiff  la  that  the  statute  before  dted 
should  be  obeyed. 

As  to  this  statute,  defendant's  contention 
is  that  all  the  contracts  In  which  It  entered 
with  ita  customers  antedate  the  date  of  the 
statute,  and  furthermore  that  it  does  not 
violate  It 

At  this  point  It  Is  of  some  moment  in  tbe 
decision  to  state  how  the  business  Is  conduct- 
ed and  Investments  are  made  to  which  plain- 
tlfl  objects  and  which  sbe  says  is  In  viola- 
tion of  tbe  cited  statute  supra. 

The  company  bought  real  estate  (comer 
lots,  it  Is  stated)  for  its  customers  before 
the  date  the  Oay-Sbattuck  statute  was 
adopted.  Tbe  title  was  taken  In  Its  name. 
Much  of  the  property  defendant  Immediate- 
ly after  sold  to  its  customers.  A  counter 
letter  was  given  by  the  buyers  who  are  cus- 
tomers of  the  company.  The  customer, 
vendee,  pays  dally,  weekly,  or  monthly,  and 
after  he  has  paid  tbe  whole  price  with  Inter- 
eat  and  taxes  the  property  Is  the  cnstomer'a 

The  testimony  thovn  that  $150^846.34  of 


the  con^any's  assets  were  Invested  In  real 
estate  and  were  sold  to  cnstomera  am  Jost 

mentioned.  - 

Another  method  of  business  adopted  by 
the  company  la  the  loan,  particularly  at  that 
period  of  the  year  when  castom«s  are  call- 
ed upon  to  pay  licenses  to  the  tax  collect- 
ing d^rtment 

These  loans  are  secured  by  mortgage. 
Th^  afford  security  for  the  sums  advanced 
to  customers,  including  the  sums  advanoed 
to  them  to  pay  their  licenses. 

These  methods  of  advancing  monej  create 
a  buainess  tie  betweoi  the  brewery  and  its 
customers,  tbe  saloon  keepers,  and  in  that 
way  the  brewery  controls  a  volume  of  busi- 
ness that  it  would  not  otherwise  controL 

If  these  methods  be  enjoined  and  prohibit* 
ed,  as  prayed  for  by  plaintiff,  the  allegatioa 
of  defendant  is  that  liquidation  will  be  nec- 
essary. 

We  take  up  the  question  whether  tbe  conrt 
should  interfere  and  compel  the  defendant 
to  part  with  Its  surplus  at  the  instance  of 
one  of  the  stockholders  and  vary  In  the  poli- 
cy which  has  heretofore  resulted  in  Its  ex- 
ceptionally favorable  success. 

We  are  not  of  opinion,  as  relates  to  the 
dlstrlbutlou  of  dividends,  that  there  shonld- 
be  any  Int^ference  by  the  court  unless  it 
is  manifestly  evident  that  Interference  is 
necessary  in  the  interest  at  the  corporation 
and  its  shareholders. 

This  court  has  always  expressed  unwlU- 
ingneas  to  interfere  except  where  there  was 
necessity  as  made  evident  by  the  testlnwny. 

Even  boneat  error  will  not  be  rectified  If 
the  probabilities  are  that  the  board  will  be 
equal  to  correcting  ita  mistakes.  State  t. 
Bank  of  Louisiana,  6  La.  745. 

In  Marcuse  v.  Gin  Co.,  52  La.  Ann.  1S83, 
27  South.  846,  the  court  said: 

"And  the  plaintiff  has  tailed  to  consider  to 
what  extent  the  policy  of  extendon  and  im- 
provement, which  he  now  condemos,  has  con- 
tributed to  the  making  of  tbe  veir  earnings 
and  profits  which  he  now  aays  should  have 
been  divided." 

The  writers  on  the  subject  are  equally  u 
clear  against  the  advisability  of  IntofO^ 
ence.  Trimble  v.  American  Sugar  Refining 
Co.,  61  N.  J.  Eq.  340,  48  AU.  912. 

A  large  surplus  does  not  Justify  Interfer- 
ence. Burden  t.  Burden,  158  N.  T.  287,  54 
N.  B.  17. 

It  must  be  shown.  In  order  to  Justify  in- 
terference, that  there  Is  capricious,  arbi- 
trary, or  discriminating  managenient. 

Only  in  proper  case  tbe  conrt  will  later- 
fere. 

In  the  face  of  the  good  showing  made  of 
business  management,  th^re  Is  no  authority 
anywhere  that  would  Justify  the  court  In 
ordering  that  the  management  be  taken  from 
the  board  of  directors  to  the  extmt  sof- 
ficlent  to  take  from  them— In  oppoeltlOB  to 
their  wishes — the  surplus  found  and  distrib- 
ute it  among  the  stod^holdera. 
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The  Bniplus  1b  ttutt  which  remains  after 
expenses  and  dividends.  It  sdds  to  the  sta- 
bility and  ralne  of  a  buslnesB.  The  snrplus, 
although  It  serves  a  useful  purpose,  would 
amount  to  little  If  It  were  within  the  reach 
of  the  whim  and  caprice  of  ever;  Btoctcholder. 

The  amount  of  surplus  Ib  due  to  the  judi- 
cious management  of  the  directors. 

We  have  read  a  number  of  dedBions  upon 
tise  subject.  In  our  and  other  jurisdictions. 
They  Invariably  hold  that  only  In  case  of 
evident  necessity  ought  the  courts  sabstltnte 
their  judgment  to  that  of  llie  dlieetora. 

The  complainant  hu  failed  to  dte  an  act 
of  the  board  of  directors  unfavorable  to  her 
Interest. 

Evidently  the  tempting  surplus  Is  the  lure. 

In  considering  the  issues,  the  conclusion 
la:  Were  it  not  for  the  surplus^  there  would 
be  no  complaint 

Without  It,  plaintiff  would  not  have  tecelv- 
ed  the  handeome  return  she  has,  and  the 
shares  she  owub  would  not  be  of  the  value 
three  or  four  times  tlie  amount  of  the  In- 
vestment. 

In  the  second  placp  we  are  of  opinion 
that  plaintiff  is  conclnd-^  by  her  own  act; 
In  order  to  succeed  in  a  court  of  JiuUc^  one 
must  be  ordinarily  consistent 

Plaintiff  received  amounts  on  her  shares 
without  a  murmur.  She  shared  In  the  prof- 
its. If  there  was  error  committed,  she  par- 
ticipated In  the  error  and  concluded  her- 
self. 

If  there  Is  violation  of  police  regulations, 
the  state  has  her  remedy,  ^ther  civilly  or 
criminally. 

There  is  another  consideration:  This  suit 
was  brought  against  the  corporation  alone. 

ItB  customers  before  mentioned  lure  ac- 
qtiired  rights  under  the  plan  before  referred 
to.  Th^  have  a  right  of  property.  They 
cannot  be  interfered  with  wltiiout  making 
them  parties.  Th£lr  Interest  ou^t  not  to  be 
taken  from  them  without  a  hearing.  They 
form  part  of  the  plan  of  the  buslnees. 

There  are  other  grounds  urged  la  the 
pleadings  of  plaintiff  and  in  argument 

We  paBs  them  without  commoit  We  re- 
strict our  decision  to  those  q>eciflcally  dis- 
cussed. 

For  resBOtts  assigned,  the  judgment  Is 
affirmed. 

MOKBOB.  J.,  concurB  In  the  decree 


(126  lA.) 
No.  18,814. 
STATB  T.  RIOHART. 
Supreme  Court  of  Louidana.  Jxme  SO,  1010.) 

(SyOaTM*  hv  tA«  Cottrt.) 
CunaifAi.  Law  (|  io10*>— Appkal— Jubisdio* 

TION  or  SUFHEUB  COUBT. 

The  Supreme  Court  baa  no  appellate  Juris- 
diction in  a  misdemeanor  case,  where  no  sen- 
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tenee  has  been  Imposed  and  wfaoe'  no  lav  or 
ordinance  has  been  dedared  UDConstltutionaL 
Const  1888k  art  66. 

[Bd.  Note.— For  odiei  caBes,  see  Orimlnal 
Law.CeiitJ)ig.{|2S78-2S80;  DecDlg.  1  lOlftn 

Appeal  from  Eighteenth  Judicial  District 
Oourt.  Parish  of  Acadia;  W.  P.  Campbell, 
Judge. 

B.  A.  Rlchart  was  Indicted  for  misdemean- 
or, and  the  Indictment  was  quashed.  The 
State  ai4;>eal8.  Plsmlssed. 

Walter  Gulon,  Atty.  Qen.,  and  John  J.  Ro- 
bira,  Diet  Atty.  (EL  O.  neuant,  of  counsel), 
for  the  8tat&  Taylor  ft  OremilUoDt  for  ap- 
pellee. 

LAND,  J.  Defendant  was  indicted  for  sell- 
ing property  at  public  auction,  without  being 
a  regularly  Uceosed  auctioneer,  and  without 
authority  of  law,  in  contraventloa  of  section 
144  of  the  Revised  Statutes  of  1870. 

The  defendant  moved  to  quash  the  indict- 
ment, on  the  ground  that  the  facts  all^^ 
thercdn  do  not  constitute  a  criminal  offense 
ui}der  the  laws  of  Louisiana,  or,  in  other 
words,  that  the  liability  of  defendant  under 
said  section  Is  to  be  enforced  by  suit,  and  not 
by  criminal  prosecution.  The  motion  to 
quash  was  sustained,  and  the  state  has  ap- 
pealed. 

The  section  In  question  reads  as  follows, 
to  wit: 

"Sec.  144.  No  other  person  than  an  auctioneer 
or  a  civil  officer  acting  under  the  authority  of 
some  court  of  the  United  States  or  of  this 
state,  or  the  legal  representative  of  a  succes- 
Bi<«  of  [or?]  minora,  curators  of  Interdicted 
persons,  syndics  of  insolvents,  or  the  sheriff, 
when  there  Is  no  ancticmeer  In  the  parish, 
shall  exercise  the  trade  or  busiQess  of  an  auc- 
tioneer, by  selling  or  offering  for  sale  at  auc- 
tion, any  property,  real  or  personal,  within 
this  state,  under  penalty  of  five  hnnored  dol- 
lars for  each  offense,  one  half  of  the  penalty 
for  the  informer  when  recovered." 

The  appellate  jurisdiction  of  the  Supreme 
Court  extends  to  criminal  cases— 

"whenever  the  ponlsbment  of  death  or  Im- 
prisonment at  bard  labor  may  be  Inflicted,  or  a 
Sne  exceeding  tbree  hundred  dollars,  or  im- 

{irisooment  exceeding  six  months  is  actually 
mposed."   Ctmst.  art  85. 

In  dvU  matton  the  appellate  jurisdiction 
of  the  Supreme  Court  extends  to  cases  where 
the  matter  In  dispute  or  fund  to  be  dhrtrib- 
uted  exceeds  ^JOOiy.  H«ice^  whether  we  con- 
sider the  penalty  in  question  as  a  flne,  or  a 
sum  of  money  to  be  reeorered  by  dvU  pro- 
cess, the  result  is  the  same  so  tar  as  the 
jurisdiction  of  this  court  Is  concerned.  The 
appeal  herein,  tiierefo^  must  be  dlsn^Bsed 
on  our  own  motion.  We  note  that  the  con- 
stitutionality of  no  law  or  ordinance  Is  in- 
volved. 

Appeal  dismissed. 


•Fot  other  csMS  see  smm  tople  and  Motion  NUHBBR  In  Dm.  Dig.  *  Ant.  Dig.  Key  Mo.  Sertn  a  Rep'r  Indexes 

Digitized  by  Google 


fi2  SOUTHERN  HEPOBTEB. 


(I*. 


026  La.) 
No.  18,086. 
HABZ  T.  GOWIAND  et  al. 
(Supreme  Court  of  Loaisiaaa.    June  6,  1910. 
Bebearlng  Denied  June  28,  1810.) 

fSvliabus  &v  'fta  OourtJ 

1.  NOTABIES  (i  11*)— "PABAPH"— PA»APH  W 
FOBOED  NOTK. 

The  "Daraph"  of  a  notary  Is  hia  official  sig- 
nature, ana  where  be  parapbs  a  forged  note  be 
acts  as  a  notary,  and  not  as  an  indiridual,  and 
one  deceived  by  this  parapb  bas  a  cause  of  ac- 
tion against  tbe  iurety  on  bis  bond.  Bocbereau 
T.  Jones,  29  Ann.  82:  Nolan  t.  Labatut, 
117  lA.  431,  41  South.  713. 

[Gd.  Note. — For  other  cases,  see  Notaries, 
Gent  Dig.  SS  28.  31;  Dec.  Dig.  |  11.*] 

2.  NoTABma  (I  11*)— EiTBCT  OF  Pabaph. 

Willie  the  paraph  of  a  notary  does  not 
guarantee  either  tbe  value  of  tbe  property  or 
tbe  rank  of  tbe  mortgage,  it  does  guarantee  tbe 
genuineness  of  the  note  and  of  tbe  mortgage 
with  which  It  is  identified,  and  where  a  notary 
fraudulently  issues  a  note,  tbe  fraud  gives  rise 
to  an  action  against  him  and  his  surety  regard- 
less of  an  absence  of  value,  or  of  an  act  of  mort- 
gage. 

[E3d.  Note.— For  other  cases,  see  Notaries, 
Cent.  Dig.  S8  20,  31;  Dec.  Dig.  i  U.*] 

3.  NOTABIES  ({   11*}— BXQHI  OV  AOHON  OH 

Bond— FoBQEBT  or  Note. 

Where  a  notary  Issues  a  mortgage  note 
duly  paraphed  the  fact  that  the  purchaser  had 
confidence  in  him  personally  does  not  have  the 
effect  of  defeating  the  pnrchaaer's  right  to  re- 
cover on  the  ncrtaiy's  bond  for  wrongs  and  loss- 
es caused  by  the  acts  of  the  notaiy. 

[Ed.  Note.— For  other  cases,  tee  Notaries, 
Cent  Dig.  H  31.  83;  pec.  Dig.  f  11.*] 

4.  Notables  (|  11*}— Foboebt  of  Note— Ac- 
tions— Intbbest. 

The  rate  of  interest  allowed  on  the  money 
lost  by  the  plaintiff  will  be  5  per  <xnt.,  as  there 
is  no  written  evidence  to  show  that  tbe  defend- 
ants are  bound  for  more,  and  this  interest  will 
run  from  the  day  on  which  the  notary  commit- 
ted the  act  by  which  plaintiff  suffered  loss. 

[Ed.  Note.— For  other  case^  see  Notaries, 
Dec  Dig.  I  11.*] 

Appeal  from  Civil  District  Court,  Pariah 
of  Orleans ;  Walter  B.  Sommerrille,  Judge. 

Action  by  Joseph  Harz  against  Joseph  Q. 
Gowland  and  another.  In  which  the  United 
States  Safety  Deposit  &  Savings  Bank  Inter- 
vened. Judgment  for  plaintiff  and  Interven- 
er, and  defendants  appeal.  Affirmed. 

See.  also,  52  South.  988. 

P.  M.  Milner,  for  appellants.  Denegre  & 
Blair  and  Henry  H.  Cbaffe,  for  appellee 
United  States  Safety  Deposit  &  Savings  Bank. 
Edgar  M.  Cahn  and  B.  M,  Bobbert,  for  ai>- 
pellee  Han. 

BREAUX,  C.  J.  Alleging  that  J.  Q.  Gow- 
land, notary  public,  forged  10  notes  of  which 
plaintiff  is  the  bolder,  plaintiff  brought  this 
suit  thereon  against  Oowland  and  his  snrety, 
the  Fidelity  &  Deposit  Company  of  Maryland, 
In  Bolido,  to  recover  the  sum  of  $14,400,  with 
8  per  cent.  Interest. 

He  paid  full  value  for  the  notes  to  Gow- 
land. 


He  alleged  that  he  accepted  them,  paid  for 
them,  on  the  faith  of  the  paraph  of  the  no- 
tary; that  He  believed  they  were  secured  by 
mortgage  and  vendor's  privilege. 

That  there  was  no  mortgage  or  vmdor's 
privilege,  although  the  notary  said  to  i^aln- 
tiff  that  they  were  secured  by  mortgage  and 
privilege. 

That  the  mortgage  notes  which  are  describ- 
ed in  the  petition  were  not  of  record  in  tlie 
recorder's  office,  nor  was  there  anything  of 
record  showing  their  verity. 

For  a  number  of  years  plaintiff  had  been 
dealing  with  tbe  notary.  From  time  to  time 
the  notary  would  call  upon  him  with  a  note 
of  $1,000  and  ask  him  If  he  desired  to  invest. 

The  plaintiff  took  up  different  notes  at 
different  times,  until  they  aggregated  in  his 
bands  the  sum  claimed  him  as  due  by 
the  notary  and  the  surety  on  his  bond. 

The  complaint  Is  that  the  notary  was  un- 
faithful to  his  trust,  and  thereby  broke  the 
condition  of  his  bond,  and  rendered  his  sure- 
ty liable. 

The  United  States  Safety  Deposit  &  Sav- 
ings Bank  lutervened  in  the  suit,  ailing 
that  on  January  12,  1909,  throu^  Its  cashier. 
It  loaned  to  the  Columbia  Bealty  Company 
the  sum  of  $2,G00  on  the  latter's  promissory 
note,  drawn  to  the  maker's  own  order,  and 
by  blm  Indorsed  in  blank,  bearii^  7  per  cent 
Interest  from  dat^  secured  by  mortgage 
granted  by  the  Columbia  Bealty  Company 
in  favor  of  Miltenberger.  cashier,  by  act  be- 
fore the  same  notary,  on  property  described 
In  its  petition  of  Intervention. 

This  note  of  $500  was  covered  by  subse- 
quent note  and  mortgage,  and  was  in  conse- 
quence returned  to  Gowland,  notary,  as  aat- 
isfled. 

The  mortgage  for  $500  was  not  recorded  at 
all  by  the  notary,  and  as  to  the  second  mort- 
gage although  It  contains  the  declaration  as 
follows : 

"By  reference  to  the  mortgage  certificate  here- 
to annexed  it  will  be  seen  that  said  property  is 
free  from  all  incumbrances,  except  the  assumi>- 
tion  by  tbe  mortgagor  berein  of  a  mortgage 
granted  by  William  Gowland  to  Wm.  Hilten- 
berger.  as  per  act  before  the  undersigned  no- 
tary," January  21, 1909. 

This  mortgage  was  not  tbe  first  In  rank; 
it  was  only  the  third  In  rank.  No  certificate 
of  mortgage  was  ever  produced  by  Uie  no- 
tary and  attached  to  the  act 

We  are  Informed  that  the  officer  of  the 
bank  before  named  read  the  act.  and  then  It 
was  read  by  the  notary,  in  wliich  It  was  stat- 
ed that  tbe  mortgage  was  first  In  rank. 

That  it  waft  signed  by  the  mortgagor  and 
mortgagee. 

That  some  time  thereafter  It  became  known 
that  Instead  of  a  first  mortgage  it  was  a  third 
mortgage. 

The  property  was  of  less  nine  than  the 
first  two  mortgages. 
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Intervener  at  tbls  point  InTokes  artlde 
33G4  of  the  ClTil  Code,  which  provides: 

"Every  notaiy  who  shall  j^ass  an  act  of  sale, 
mortsa^,  or  donation  of  an  immovahle,  dull  be 
bound  to  obtain  from  the  office  of  mortgages  of 
the  place  where  the  immovable  is  situated,  a 
certificate  declaring  the  privileges  or  mortgages 
which  may  be  inscribed  on  toe  object  of  the 
cmitract,  and  to  mention  them  In  his  acL  nnder 
penalty  of  damages  toward  the  parly  woo  may 
suffer  Dy  his  neglect  in  this  respect" 

And  the  notary  must  see  that  "taxes  for 
three  years  past  have  been  paid." 

The  defendant  Joined  issue  with  plaintiff, 
admitted  tiiat  It  was  surety  on  the  bond,  bat 
denied  that  plaintiff  employed  the  notary  to 
Kuake  the  investment  (that  the  employment 
was  per  parol);  averred  that  he  trusted  the 
notary  personally,  and  not  as  an  officer ;  that 
plaintiff  was  influenced  by  consideration  of 
friendship  for  and  confidence  In  Qowland, 
and  not  by  the  fact  that  he  was  a  notai^r; 
tbat  plaintiff  was  n^Iigent;  that  he  should 
hare  examined  the  record,  which  would  have 
disclosed  to  him  the  forgery  chai^;ed;  that 
the  note  was  not  such  a  deception  and  snare 
as  plaintiff  charges. 

It  avers  that  there  are  other  claims  upon 
the  bond  largely  in  excess  of  the  amount 
claimed  by  plaintiff,  and  that  if  judgment  Is 
rendered  for  plaintiff  the  amount  collected 
should  be  restricted  to  his  pro  rata,  and  re- 
spondent's right  to  force  a  concurso  reserved. 

Betnming  to  plaintiff,  Harz,  he  (made  de- 
fendant in  intervention)  filed  an  exception  to 
the  petition  of  Interrention  because  of  want 
of  Jurisdiction,  want  of  Interest,  and  no  causo 
of  action. 

Taking  up  defendant's  plea  to  the  tnter- 
Tention,  it  denied  all  of  Intervraier's  allega- 
tions, and  reiterated  that  the  claim  of  Harz 
exceeds  the  sum  of  $10,000;  that  the  maxi- 
mum liability  on  the  bond  Is  that  sum;  and 
that.  If  any  Jndgment  is  rendraed,  the  Jud^ 
moit  should  be  decreed  payable  iwo  rata  oat 
of  the  amount  Juet  stated. 

The  notary  sued  made  no  answer.  There 
was  as  to  him  confirmation  of  the  Jadgment 
by  default. 

On  the  merits  there  was  Judgment  tn  favor 
of  plaintiff  against  defendant,  also  In  favor 
of  interraier  "amoant  of  the  bond  dn^  to  hs 
X^rated  between  plaintiff  ami  Intorvener." 

The  notes,  beyond  question,  Inclnding  the 
paraph,  were  forced.  They  bad  no  other  et- 
feet  save  that  which  the  notary  sought  to 
give  to  It  by  his  fotsary. 

The  question  arises  whether  his  snrety  la 
liable  on  its  bond. 

We  are  of  f^lnion  that  it  Is.  He,  the  no- 
tary, was  acting  in  his  official  capa<dty,  and  in 
that  capacity  called  upon  the  plaintiff  and  in- 
formed him,  substantially,  of  the  notes,  and 
of  their  validity,  stated  where  the  property 
mortgaged  was  situated. 

As  relates  to  the  paraph  ne  varietur,  there 
was  noUiing  done  or  said  to  place  the  In- 
vestor upon  Inqairy. 


The  paraph  is  the  official  slgnatore,  and 
evidence  of  the  reality  and  gennlneneBS  of  ttie 
note  on  which  It  Is  written. 

The  officer  Is  commissioned  as  a  notary  to 
pass  acts  of  mortgage  and  of  sale.  Part  of 
the  duty  consists  In  adding  the  words  requir- 
ed in  paraphing  a  note  and  bis  sigDatore.  He 
answers  for  Its  genuineness.  His  para^di 
Is  generally  received  In  evidence  in  courts 
of  Justice.  It  is  taken  as  true.  The  notary 
who  offers  this  signature  to  an  Investor  vio- 
lates the  duties  devolving  upon  a  notary  If 
he  thas  forges  the  note  and  affixes  his  par- 
ai^  in  order  to  better  enable  him  to  deceive 
and  Induce  the  one  to  whom  he  proposes  to 
take  tt  up. 

These  notes  were  made  payable  to  bearer. 

The  act  of  paraphing  the  forged  note  was 
an  offense  committed  as  notary. 

The  paraph  is  an  act,  one  which  he  Is  au- 
thorized to  perform  as  notary,  and  not  per- 
sonally. 

In  the  Bodiereaa  Case,  29  La.  Ana  82,  the 
syllabus  clearly  annoonces  the  principle  of 
the  decision. 

"The  snretjes  on  the  official  bond  tit  a  no- 
tary public  are  liable  for  auy  loss  or  damage 
caused  b;  his  affixing  his  notarial  paraph  to 
any  mortgage  note  whidi  be  knew  to  be  forged." 

In  the  body  of  the  decision  the  eourt  says: 

"The  foigeiy  is  not  tliat  of  the  individual, 
but  ef  the  notary." 

It  must  b«  borne  In  mind  tbat  in  tbls  deci- 
sion the  question  rested  on  the  fact  tiiat  the 
paraph  was  a  dec^tion  and  a  fraud,  because 
the  notary  kiww  that  the  purported  Identi- 
fication was  no  IdaiUflcatlon  because  of  the 
fraud. 

Tlie  same  in  stAntance  is  the  case  before 
us  for  decision. 

The  paraph  is  offidaL  It  identifies  the 
note.  Succession  of  JcAnson,  3  Boh.  218. 

The  legal  paraph  is  evidence  of  identity 
with  a  graiuine  act 

Efvery  notary  shall  ''attest  eadi  of  tbe 
notes"  by  putting  his  name  on  tliem  and  date 
of  the  act  ArUcls  3384. 

Each  of  the  notes  in  qnestlMi  is  paraphed 
ne  varietur  tot  Idaitlficatlon,  the  usual  inr- 
apli  in  such  cases. 

In  another  dedtfon  the  court  emphasised 
the  rule  laid  down  sabstantially  in  preceding 
cases: 

"The  surety's  liability  will  arise  if  he  does 
not  perform  and  discharge  the  duties  imposed 
upon  him  by  law."  Schmidt  v.  I>rouet,  42  La. 
Ann.  1068k  9  South.  896,  21  Am.  St  40& 

Is  a  recent  case  the  conrt  was  still  more 
emphatic  and  direct  iqion  the  sabject 

Paraphing  the  note  Is  a  notarial  functioB, 
tor  the  nondisdiaive  or  Inqiropw  dlsdian* 
ot  wiiidi  tin  notary  and  his  soretr  may  be 
h^  liaUe  to  any  one  who  may  be  thoeby 
injured.  Nolan  r.  Labatot^  117  La.  431,  41 
South.  718. 

The  next  proposition  of  Ois  dettadsnt  Is 
that,  even  if  the  notes  had  bem  gmulaa^ 
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plaintiff  ought  not  to  raooTer  becauH  time 
was  no  property  In  eztetmce  and  tbe  notary 

was  lUK^TUlt 

Troe,  tbo  parapb  oC  tbfi  notarr  doea  not 
goarantee  eltlier  tbe  value  of  the  pnqjterty 
nor  the  rank  of  tbe  mortgage. 

It;  beyond  question,,  ought  to  goarantee  the 
gennlneneM  of  tbe  note  and  of  the  mortgage 
with  which  St  la  Identlfled. 

•While  It  guarantees  nether  of  these  im- 
portant coucdderatlonB — 1.  &,  value  of  the 
property  or  rank  of  tbe  mortgage— If  a  for- 
gery la  renrted  to  In  order  to  tranafer  the 
note,  Uie  notary  and  bis  surety  are  liabla 

There  Is  a  personal  Uablll^  on  tbe  note, 
and  a  gnaran^  that  the  notary  will  not  re- 
sort to  dishonest  methods  in  discharging  the 
duties  of  bla  <^ce. 

The  fraud  committed  gives  rise  to  liability, 
and  -not  tbe  partial  or  entire  want  of  value, 
or  the  absence  of  all  act  of  mortgage. 

The  plaintiff  attached  a  responsibility  to 
the  office  of  notary  which  it  does  not  have. 
That  after  y«irs  of  confidence  be  had  become 
overconfldmt  In  the  Integrl^  of  tbe  notary, 
and  trusted  him  personally,  and  not  as  no- 
tary, to  assist  him  in  making  his  investment, 
is  tbe  next  ground,  in  substance,  urged  by 
teamed  couss^. 

Under  the  laws  he  was  warranted  In  giving 
weight  to  the  acta  of  the  notary,  and  the 
fact  that  he  had  confidence  In  him  personally 
does  not  have  the  effect  of  defeating  the  right 
to  recover  on  the  bond. 

There  la  no  complete  similarity  between 
the  case  of  one  of  the  forged  notes  and  the 
other  nine,  also  forged.  The  facts  and  dr- 
cnmatances  are  not  the  same,  for  at  the  time 
that  tbe  last-mentioned  notes  were  handed 
to  him  he  Immediately  banded  bis  check 
for  each  as  they  were  received  from  the  no- 
tary. 

As  to  flie  other,  the  one  note,  he  trusted 
the  officer  to  an  extent  that  gives  It  the  ap- 
pearance of  a  personal  transaction  between 
man  and  man. 

Plaintiff  left  tbe  fl,000  negotiable  check 
for  this  note  with  the  officer ;  tbe  latter  as- 
suring him  that  he  ought  to  be  trusted,  as  he 
Is  Mable  on  his  bond  for  any  failure  to  ac- 
count for  the  amount. 

For  these  reasons,  the  Judgment  will  re- 
main unchanged  in  this  respect 

Now  as  to  tbe  amount  of  interest,  tbe  next 
Question  at  Issue. 

Plaintiff  BBked  for  Interest  at  the  rate  of 
8  per  cent  from  the  date  of  failure  of  pay- 
ment 

Def»dant*8  oontentton  is  that,  if  any 
amount  at  all  be  du^  It  bears  intorest  at  the 
rate     5  per  cent  from  judicial  dmand. 

Tbe  Interest  at  8  per  cent  la  due  only 
when  tbe  promise  to  pay  la  evidenced  by 
writing. 

nalntlff  has  no  written  evldoioe. 


It  Allows  tbat  tbe  amount  due  is  0  per 
cent 

As  to  date.  It  should  be  from  the  time  that 
defendant  comn^Itted  the  act  charged.  From 
tliat  date  be  became  acttvd^  indebted  for 
amount  and  interest 

We  will  not  dwdl  i^Km  tbe  intervener's 
cause. 

Tbe  notary  became  indebted  for  tbe  amount 
as  made  evident  by  tbe  statement  tjt  fact^ 
and  by  our  view,  and  by  our  opinion  abov& 

Here,  again,  be  failed  to  pmlorm  tbe  duty 
incumbent  upon  blm  as  notaty.  He  most  sof- 
fer  the  oonsetiuences.  The  demand  of  Inter- 
vener as  heretofore  granted  la  sustained, 
and  the  judgment  as  to  It  la  maintained. 

For  reasons  assigned,  It  Is  ordered.  ad- 
Judged,  and  decreed  that  the  Judgment 
pealed  from  Is  afllrmed. 


(126  La.) 
No.  18^103. 
HARZ  V.  GOWLAND  et  al. 
(Supreme  Court  of  Louisiana.    June  6.  1910.) 

Appeal  from  Givll  District  Court,  parish  of 
Orleans;   Walter  B.  aonuaerriUe,  Judge. 

Action  by  Joseph  Harz  agaiiiBt  J.  Q.  Qvw' 
land  and  another.  Judgment  for  defendants, 
and  plaintiff  appeals.  On  motion  to  dismliw. 
Motion  denied. 

See,  also.  52  8ontb.  986. 

Edgar  M.  Cahn  and  B.  M.  Robbert  for  ap- 
pellant P.  H.  Milner,  for  appellee  Fidelity  * 
Deposit  Co.  of  Maryland. 

BRBAUX,  C  J.  Appeal  of  Joseph  Haix. 
plaintiff,  from  jodnnent  rendered  on  the  13tb 
day  of  December,  1909,  and  signed  on  the  17th 
day  of  that  month. 

Suggesting  to  the  court  that  the  surety  who 
8lgn«l  the  appeal  bond  fumiehed  by  defendant 
and  appellant  the  Fidelity  &  Deposit  Company 
of  Maryland,  is  Insolvent  insufficient  and  dis- 
qualified, plaintiff  moved  for  a  dismissal  of  the 
at. 

is  motion  has  no  foundation  In  fiict  or  law. 
It  is  therefore  overruled,  and  the  demand  on 
the  motion  denied,  at  costs  of  plaintUt 


(126  La.) 
'Mo.  18,269. 
8TATB  V.  TOHSA. 
(Supreme  Court  of  Loafsiana.    June  6^  I&IO. 
Rehearing  Draied  June  28,  19100 

(SvUahu*  tv  the  Court.) 
1.  JUET  47*)— DlS<)UAIJF10AnOH— Abseiccb 

raou  Statb. 

Absence  during  the  year  precedlns  the  serv> 
ice  of  a  juror,  without  an  Intention  of  changing 
his  citizenship  or  of  establishing  a  new  doou- 
cile,  is  not  necessarily  a  ground  for  dlsanalify- 
ing  a  juror,  If  It  be  evident  that  be  did  not  In- 
tend to  abandcm  his  home  where  he  supports  his 
wife  and  children.  State  v.  Alexander,  35  La. 
Ann.  1100;  SUte  V.  Whnby,  119  La.  130,  43 
South.  984,  12  L.  B.  A.  <M.  S.)  98,  m  Am. 
St.  Rep.  607. 

[Bd.  Note.— For  other  caeea  see  Jury,  Gent. 
Dig.  I  254;  Dec.  Dig.  I  47- •! 


•Tor  ottMT  cases  bm  same  topto  and  section  NVMBER  la  D«e.  Dlf.  *  Am.  Dia.  Key  No.  8«riw  A  Otp't  ladun 
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2.  CRnmTAX.  Law  (|  896*)— E>vidinc»— Bcst 

AITD  SeCONDABT. 

The  testimon;  of  a  witaess  regarding  ballet 
holes  in  the  hat  of  the  deceased  is  admissible, 
in  spite  of  the  fact  that  another  witness  testi- 
fies that  the  hat  is  within  the  town  where  the 
trial  is  held,  for  the  state  i«  not  obliged  to  stop 
the  trial  in  order  to  go  in  seaidi  of  the  hat. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Jjaw,  Cent  Dig.  |  879;  Dec.  Dig.  I  398.*] 

8.  HoMioiDK  (I  325*)— Evidence— Threats— 
Bkview  or  RnuNO— Pbocedube. 

While  this  court  will  review  the  mllng  of 
the  trial  court  in  a  homicide  case  on  the  ques- 
tion of  whether  a  sufficient  foundation  has  been 
laid  to  introduce  evidence  of  a  quarrel,  of 
threats,  and  of  tha  dangezou  charactar  of  the 
deceased,  It  will  not  do  so  on  testinuHiy  selected 
by  the  accused,  but  only  where  counsel  for  the 
accused,  at  the  beginning  of  the  trial,  has  noti- 
fied the  court  of  bis  intention  to  introduce  this 
•Tidence  and  has  requested  the  clert^  to  take 
down  the  testlmonj. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  I  68S ;  Dee.  Dig.  |  325.*] 

4.  Criminal  Law  (!  e65*)—AppEAi>— Harm- 
less Error. 

The  casual  remark  of  the  trial  Judge  not 

calculated  to  Influence  tbe  ju^  is  not  a  good 

CTOund  for  setting  aside  a  verdict. 
[Ed.  Note. — For  other  caseL  see  Criminal 

Iiaw,  Cent  Dig.  I  1520;  DecTDig.  |  656.*] 

(Additional  SvUabiu  &y  Editorial  Staff.) 

6.  DOUICILB  (f  4*>— CHANOB— "ABARDOirMENT 
07  ReBIDENOE." 

In  order  to  constitute  an  "abandonment  of 
residence"  where  one  leaves  bis  home,  consid- 
erable time  must  elapse  after  leaving,  together 
with  some  evidence  of  intention  to  abandon  the 
residence. 

[Ed.  Note.— For  other  cases,  see  Domldie, 
Cent  Dig.  SS  9.  18;  Dec  Dig.  1  4.* 

For  other  definitions,  see'Words  and  Phrases, 
ToL  1,  p.  &] 

Appeal  from  Twenty-First  Judicial  District 
Court,  Parish  of  Iberville ;  Calvla  K.  Schwlng, 
Judge. 

George  Tomsa  was  convicted  of  man- 
Blavgbter,  and  appeals.  Affirmed. 

J.  H.  Pugb,  for  appellant.  Walter  Gulon, 
Atty.  Gen.,  and  J.  H.  Morrison,  Dlst  Atty. 
(B.  G.  Pleasant,  of  counsel),  for  the  State. 

BREAIJX,  C.  J.  The  defendant,  George 
Tomsa,  charged  with  murder,  found  gnllty 
of  manslaughter,  sentenced  to  the  penltra- 
tlary  for  21  years  and  to  pay  a  fine  of  91,000, 
appeals  to  this  court 

Elevoi  bills  of  exceptions  were  taken  by 
defendant's  attorneys.  Several  based  on  the 
same  gronnd  will  be  considered  together  as 
one. 

Motion  to  quash : 

On  defendant's  motion  to  quash,  on  the 
ground  that  a  grand  Juror  was  not  a  bona 
flde  resident  of  the  parish  for  one  year  next 
preceding  his  service  on  the  grand  Jury,  it 
appears  that  this  grand  Juror  left  the  state 
for  Texas,  where  he  was  employed  for  one 
year,  from  December  16,  1908,  to  the  same 
date  of  the  following  December. 

He  taBtifled:   niat  he  never  had  the  In* 


tentlon  of  permanently  resldinc  In  Texas. 
He  was  employed  for  the  year.  He  left  his 
family  in  this  state  at  the  place  he  consid- 
ered his  home  In  the  parish  of  Iberville.  His 
Intention  was  to  return  after  his  term  of  em- 
ployment. 

We  bold:  Absence  during  the  year  pre- 
ceding the  service  of  a  Juror,  without  any 
intention  of  changing  citizenship  or  of  ee- 
tablishlng  a  new  residence,  is  not  necessarily 
a  ground  to  disqualify  a  Jnror,  if  It  be  evi- 
dent that  he  did  not  Intend  to. abandon  his 
home  where  he  supports  wife  and  children. 

The  point  was  decided  In  State  v.  Alexan- 
der, 35  La.  Ann.  1100.  It  was  affirmed  In 
State  V.  Wlmby,  110  La.  189,  48  Soath.  984, 
12  L.  R.  A.  (N.  S.)  98,  121  Am.  St  Rep.  607. 

We  will  not  discuss  the  facts  of  the  deci- 
sion cited  by  the  defense.  It  is  sufficient  to 
state  that  the  decision  holds,  "We  see  no 
objection  to  this  doctrine,"  referring  to  tbe 
case  of  TuUos  v.  Lane,  45  La.  Ann.  333,  12 
South.  508,  In  which  this  court  held  that  the 
merely  temporary  absence  of  the  citizen  will 
not  be  considered  an  abandonment  of  the 
residence. 

In  every  way  it  is  evident  that  he  left 
for  the  purpose  of  working  elsewhere  In  or- 
der to  provide  for  himself  and  his  family,  to 
whom  he  expected  to  return. 

It  was  in  order  to  better  maintain  his 
home,  to  provide  for  those  dependent  upon 
him. 

In  order  for  It  to  be  an  abandonment  there 
must  considerable  time  elapse  after  leaving, 
together  with  some  evidence  of  intention  to 
abandon  the  residence. 

There  was  neither  in  this  instance. 

The  decision  in  State  v.  Alexander,  35  T^a. 
Ann.  1100,  Is  not  in  point 

"Mere  temporary  absence  from  the  state,  dur- 
ing the  year  prior  to  tbe  service  of  a  juror,  if 
without  the  Intention  of  changing  cltiBeoshlp  or 
abandoning  residence,  will  not  destroy  the  qual- 
ification of  a  juror.** 

From  the  foregoing,  it  is  evident  that  there 
was  no  good  ground  to  quash  the  Indict- 
ment 

Not  the  best  evidence: 

The  next  point  urged  by  the  defense  is 
that  the  hat  of  the  deceased  was  not  offered 
in  evidence.  Tbe  witness  had  been  permit- 
ted to  testify  where  tbe  bn<^8hot  from  de- 
fendant's gun  pierced  the  hat.  The  hat  was 
not  produced  in  court  though  it  was  at  a 
ferry  landing  somewhere  within  the  limits  of 
the  town  In  which  the  case  was  tried. 

The  witness  was  properly  heard  to  testify 
about  the  shots  that  pierced  the  hat  without 
introducing  the  hat  in  evid«ice. 

It  does  not  appear  that  the  prosecuting 
officer  knew  anything  about  the  hat  or  that 
he  had  it  In  bis  power  to  produce  It  in  court 

It  is  stated  that  the  witness  swore  that 
it  was  at  a  landing  at  some  distance  from 
the  conrthonse. 


•Fn  othsr  eases  see  same  twle  and  section  NUBIBBR  la  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indaus 
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The  state  could  not  tte  regnlred  to  stop 
the  proceedings  to  enable  the  proeecutiDK 
attorney  to  go  out  In  search  of  the  hat,  re- 
turn after  the  search,  and  otter  It  In  otI- 
dence,  if  found.  It  does  not  iappear  that  the 
hat  was  within  the  reach  of  the  pnwecntlns 
officer. 

Overt  act  and  evidence  of  prior  threats 
and  of  character  of  the  deceased: 

The  defense  offered  to  Introduce  evidence 
of  a  qn&rrel,  of  threats,  and  of  the  danger- 
cos  character  of  the  deceased. 

The  district  attorney  objected  to  the  evi- 
dence on  the  ground  that  the  foundation 
had  not  been  laid. 

The  court  did  not  permit  the  evidence  of 
threats  and  quarrel  to  go  to  the  Jury  and 
maintained  the  objection  of  thA  district  attor- 
ney. 

The  point  is  stated  In  five  different  bills  of 
exceptions.  They  will  be  considered  as  If 
presented  In  one  bill  of  exceptions. 

First  as  to  the  overt  act;  The  first  wit- 
ness relied  upon  by  the  defense  to  prove  an 
OTert  act,  whose  name  was  Collins,  a  broth- 
er-in-law of  the  defendant,  whose  testimony 
forms  part  of  the  bill  of  exceptions,  testi- 
fied that  Just  previous  to  the  homicide  de- 
fendant asked  deceased  if  be  was  carrying 
that  gun  for  him;  that  the  deceased  made 
a  motion  to  raise  his  gun  a  moment  before 
defendant  shot 

The  other  witness,  McDonald,  was  not  re* 
lated  to  any  of  the  parties.  He  also  testified 
as  to  the  hostile  attitude  of  the  deceased; 
that  he  was  in  the  act  of  raising  his  gun. 

This  Is  the  testimony  upon  which  defend- 
ant relies  as  the  foundation  for  admitting 
evidence  of  threat,  or  previous  quarrel,  and 
the  dangerous  character  of  the  deceased. 

We  Infer  that  the  testimony  of  these  two 
witnesses  was  beard  by  the  Jury. 

After  It  had  been  heard,  a  copy  of  the  tes- 
timony of  each  was  offered  as  anfflcient  foun- 
dation. 

The  witness  McDonald  aald: 

"When  the  deceased  made  the  motion  to  level 
his  run,  the  accosed,  getting  his  gan  to  bis 
shoulder,  fired  and  killed  the  deceased." 

The  Btatemoit  at  the  trial  conrt  Is  to  the 
contrary.  He  (dMerved  these  witnesses,  heard 
than  testify,  and  was  not  impreeaed  tqr  th^r 
tesUmosy;  In  other  words,  he  did  not  be- 
lieve them. 

The  statement  of  the  judges  made  part 
of  the  bill  of  exceptions,  la: 

"That  the  evidence  of  Gc^llns  was  not  snflS- 
dent  to  overcome  proof  that  had  been  presented 
that  there  was  no  overt  act  on  the  put  tA  the 
deceased." 

In  another  per  curiam,  made  part  of  anoth- 
er bill  of  exceptions,  he  states:  That  the  fact 
"was  clearly  established  during  the  trial  that 
the  deceased  made  no  etvert  act  or  hostile 
demonstration,  as  stated  by  Collins.  That  the 
evidence  showed  that  the  gun  carried  by  the 
deceased  was  fonnd  Immediately  after  the 


shooting  under  the  body  of  the  deceased  In 
such  a  position  as  to  make  It  impossible  for 
the  deceased  to  hare  had  it  In  his  hands  at 
the  time  of  the  shooting,  as  stated  by  Col- 
lins. That  It  was  furtlier  cleady  established 
that  at  the  time  of  the  shooting  the  deceased 
was  not  facing  the  accused,  and  that  It  was  im- 
possible for  the  deceased  to  have  seen  the  ac- 
cused when  the  shot  was  fired.  That  the  loca- 
tion of  the  wound,  X)&ck  at  the  ear,  showed 
that  It  was  im[K>ssible  for  the  deceased  to 
have  been  facing  the  accused  at  the  time  of 
the  shooting."  That  the  testimony  of  Collins 
was  not  cmisidered  true,  and  that  of  McDon- 
ald was  not  corroborated  but  contradicted. 

In  the  motion  for  a  new  trial,  which  was 
overruled  and  Is  now  before  us  by  a  bill  of 
exceptions,  the  defense  complained  of  the 
court's  ruling  In  holding  that  no  orert  act 
bad  been  proven  and  of  the  refusal  of  the 
court  to  permit  witnesses  to  testify  as  to 
the  prior  dIfiSculty,  or  as  to  threats. 

As  relates  to  the  asserted  overt  act  of  the 
deceased  and  the  offer  to  prove  a  quarrel 
and  threats  and  the  character  of  the  de- 
ceased: The  evidence  as  related  to  the  par- 
ticular point  should  be  as  complete  as  poe- 
sible.   It  was  not  complete^ 

The  defense  cannot  be  beard  to  prove 
threats  if  be  selects  his  evidence. 

Our  ruling  Is,  in  order  to  avoid,  as  far  as 
possible,  a  prolific  source  of  disputes,  that 
whoiever  the  defendant's  counsel  intends  to 
offer  evidence  of  threats,  of  character,  or 
any  other  similar  evidence,  he  shall  notify 
the  Judge  at  the-  beginning  of  the  trial  of 
his  intention,  and  shall  then  direct  the  clerk 
to  write  the  testimony  and  annex  it  to  a  bill 
of  exceptions. 

If  there  be  refusal,  and  a  proper  bill  of  ex- 
ceptions taken,  the  verdict  will  be  annulletl 
and  the  case  remanded. 

When  the  foregoing  will  have  been  com- 
plied with,  the  court  will  be  in  a  position  to 
see  to  tbe  taking  of  all  the  testimony,  and 
the  defendant  to  have  the  ruling  reviewed. 

This  affords  equal  rights  to  all  parties. 

In  both  the  Golden  Case,  113  La.  791.  S7 
South.  T.'iT,  and  Feazell  Case.  116  La.  2&4,  40 
South.  698,  the  court  held  that  it  would  re- 
view the  decision  of  the  district  court  upon 
this  point,  but  the  evidence  must  be  clear 
and  couTlncIng  to  authorize  Interference. 

The  other  ground  Is  without  merit. 

It  Is  that,  when,  during  the  trial,  the  dis- 
trict attorney  asked  the  Judge  to  make  a 
ruling  and  request  counsel  for  tbe  accusKed 
not  to  propound  questions  trenching  on  pri(Hr 
rulings  of  the  court,  tbe  Judge,  to  the  re- 
quest of  tbe  district  attorney,  replied  that 
the  question  did  not  strengthen  his  case. 

A  bill  of  exceptions  was  reserved  to  the 
Judge's  refusal  to  allow  the  clerk  to  take 
down  the  remark  as  be  had  heard  It. 

Going  back  to  the  words  complained  of: 

They  were  not  prejudicial  to  the  accused, 
eren  coocedfaig  that  they  were  those  stated, 
^e  Judge  doilM  that  he  uttered  them.  But, 
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eren  If  tbey  were  as  allied,  tiiey  had  no 
tendoicy  to  prejudice  the  caas&  It  was  a 
caaoal  remark,  we  take  It,  In  answer  to  the 
request  of  the  prosecntlng  officer,  not  calcu- 
lated to  Influence  the  Jury.  Bestdee,  the  bill 
does  not  state  that  it  was  beard  by  the  Jury. 
If  the  Jury  heard  it,  there  was  nothing  said 
to  which  to  attach  any  importance. 

For  reasons  stated,  and  the  law  and  the 
ertdence  being  In  favor  of  the  state,  the  rer- 
dlct  and  Judgment  be,  and  the  same  are, 
liereibr  tfflrmed. 

026  La.) 
Ka  17,920. 
INTERffTATD  LAND  CO.,  Umited,  t. 
DOTLD  et  al. 

(Snpreme  Ooort  of  Lonlslana.   June  6,  1910. 
On  AppUcaUon  for  Rehearing, 
June  25,  1910.) 

(SyOahua  by  EtUtorial  Staff.) 

1.  Teitakct  in  Common  (|  32*)— Rights  ano 
LiABiunis  OF  Co-Tenants— Expenses— In- 

aUSANCE.  . 

An  owner  of  an  undivided  Interest  in  real 
estate,  wlio  insarea  the  property  in  hla  own 
Dame  and  for  his  own  acconnt,  and  not  on  be- 
half of  the  infant  co-owner,  is  not  entitled  to  the 
sum  paid  for  the  insurance  on  the  distribution 
of  the  proceeds  of  the  property  on  a  sale  for 
partition. 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
Common,  Cent  IHg.  f|  07,  98;  Dec.  Dig.  S 
32.*] 

2.  Tenancy  in  Common  (|  30*)— Rights  and 
LiABiLiTiBs  OF  Co-tenants— Taxes. 

One  having  an  undivided  interest  In  real 
estate  who  buys  the  entire  property  at  a  tax 
itale  for  state  taxes  is  entitled  to  10  per  cent, 
interest  on  the  price  bid  by  bim  on  the  property, 
and  an  Infant  co-owner  is  properly  charged  with 
that  amount  In  the  distribution  of  the  proceeds 
in  partition  proceedings. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  S  06 ;  Dec.  Dig.  |  30.*] 

8.  Tenancy  in  Common  (S  37*>-Rights  and 
LiABiUTiEs  OF  Co-Tenants— Taxes. 

Where  one  having  an  nndivided  interest  in 
real  estate  had  in  his  hands  funds  belonging  to 
the  co-owners,  he  must,  when  paying  taxes  on 
the  property  ai^ly  the  funds  pro  tanto  to  the 
payment  of  the  co-owners*  taxes,  and  he  could 
not  bold  claims  against  the  co-owners  aa  in- 
terest-hMurtng  claims,  based  on  bis  payment  of 
taxes,  while  he  had  funds  of  the  co-owners 
whidi  it  could  impute  to  their  payment 

[Ed.  Note.— For  other  eases,  see  Tenancy  In 
Common,  Gent.  Dig.  1 108;  Dea  Dig.  |  87.*] 

4.  Tenanct  in  CcanoN  (|  32*)— IUohts  aud 
Liabilities  of  Co-Tenants— Expenses  — 

Collection  of  Rents. 

\Pbere  one  having  an  undivided  Interest  in 
real  estate  employed  a  third  person  to  collect 
the  rents,  the  co-owners  claiming  the  moneys 
collected  by  the  third  person  should  i>ay  a  rea- 
sonable amount  due  for  collection. 

IBi.  Note.— For  other  casea,  see  Tenancy  in 
Common,  Cent  Dig.  1  97;  Dec.  Dig.  S  32.*] 

Breaox,  C.  J.,  and  Nlcholls  and  Frorosty,  JJ., 
dissenting  In  part. 

Appeal  from  CItII  District  Court,  Parish 
of  Orleans;  George  H.  Theard.  Judge. 


Action  hj  the  Interstate  Land  Company, 
Limited,  against  Willie  Doyle  and  another, 
minors.  From  a  Judgment  granting  InsufEl- 
cient  rdle^  plaintiff  appeals.  Modified  and 
affirmed. 

Richardson  &  Soule,  for  appellant  Boija- 
mln  Ory,  for  appellees. 

NIGHOLLS,  J.'  The  Jodgment  rendered 
herein  was  preceded  by  the  following  opinion 
of  the  trial  Judge,  assigning  bis  reasons  for 
the  same.  The  statement  of  the  facts  of  the 
case  are,  we  understand,  accepted  as  correct 
as  far  aa  It  goes: 

The  project  of  partition  prepared  by  the  no- 
tary public  appointed  by  the  court  herein  Is 
oppoaed  tx>th  by  the  plaintiff  and  defendants  on 
various  grounds  to  be  hereinafter  stated.  In 
order  to  properly  determine  the  issue  Involved, 
the  following  facts  must  lie  borne  in  mind : 
The  property  in  suit  was  owned  by  James  J. 
Sylvester  and  the  defendants,  in  the  propoi^ 
tions  of  one  undivided  half  for  the  former,  and 
one  undivided  fourth  for  eadi  of  the  latter. 

In  July,  1000,  plaintiff  acquired  >i/ioo  of 
said  projwrty  at  a  tax  sale  for  the  state  tax  of 
1890,  paying  therefor  the  sum  of  $41-25.  In 
June,  1001,  plaintifF  bought  the  whole  of  said 

?raperty  at  a  tax  sale  for  the  state  taxes  of 
900,  paying  therefor  |7a71.  In  November, 
1002,  plaintiff  brought  suit  to  be  recogrnized  as 
owner  of  the  said  property  under  the  afore- 
said  tax  title,  and  prayed  for  a  writ  of  posses- 
sion which  was  issued,  but  was  not  sought  to 
be  executed  until  Novemb«r  25,  1004,  when  it 
was  enjoined  on  the  petition  of  TbcMoas  J.  Syl- 
vester, acting  for  himself  and  tbe  minors  Doyle. 

On  the  same  day,  plaintiff  obtained,  with  tbe 
consent  of  defendants,  a  judicial  sequestration 
of  the  property,  and  afterwards,  from  Decem- 
ber 22,  1004,  to  July  2,  1005.  the  sheriff,  under 
a  written  agreement  of  the  parties,  collected 
the  rents  through  Mr,  F.  Rivers  Richardson, 
who  was  to  account  to  him  monthly.  Tbe  com- 
pensation of  Rlcfaardson  was  fixed  at  20  per 
cent  of  tbe  collection.  On  June  16.  1905,  judg- 
ment was  rendered  in  favor  ot  the  plaintiff, 
recoginizing  it  as  the  owner  tbe  whole  prop- 
erty. There  was  no  suspensive  appeal  from 
this  jndinnent  end  on  July  2,  1006,  plaintiff 
entered  into  full  possession  of  the  property. 

The  rents  collected  by  F.  Rivers  Ri^ardson 
from  December  22,  1004,  to  May  31,  1905,  In- 
clusive, amounted  to  M71.40.  From  thia  he  de- 
ducted his  commission  and  sundry  diaburae- 
ments  totaling  $151.75,  and  turned  over  to  the 
sheriff  $319.65.  Out  of  this,  the  sheriff  retain- 
ed for  coats,  etc.,  the  sum  of  $40.55,  leaving 
$279.30,  as  the  net  amount  of  rents  for  tbe 
time  stated.  For  the  month  of  June,  1905, 
Richardson  collected  $81.25,  which  he  did  not 
pay  over  to  the  sheriff,  but  out  of  which  be  was 
entitled  to  retain  for  his  commission,  etc.,  tbe 
sum  of  $43.85,  making  the  net  amount  of  rent 
for  June,  1905,  $37.40.  From  July  1,  1905,  to 
Hay  31.  1907,  Inclusive,  plaintiff,  the  Interstate 
Land  Company.  Limited,  collected  through  its 
agent,  F.  Rivers  Richardson,  the  rente  of  the 
property  to  the  amount  of  $2,243.  Richardson 
charged  and  received  commission  of  20  per  cent, 
thereon,  or  $448.60. 

On  May  30,  1900,  the  minors  Doyle  appealed 
devolutively  from  the  judgment  of  June  16, 
1905,  and  the  Supreme  Court,  on  March  4, 
1007,  finally  reversed  the  said  judgment  as  to 
them,  and  recognized  them  as  owners  of  an  un- 
divided half  of  the  property  In  question.  118 
La.  587  [43  South.  173]. 

On  April  12,  1007,  the  present  partition  suit 
was  begun,  the  property  was  again  Judicially 
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Beqnestered,  and  whilst  bo  seqneatered  fmn 
June  to  October,  1907,  yieldea  revenaea  col- 
lected b7  tlie  Bheiiff  to  the  net  amount  at  ^114.- 
72.  Judnnent  of  partition  wai  randend  on 
AuKiut  19,  1907,  and  the  property  was  sold 
under  It  in  due  course  on  October  S,  1907,  to 
plaintiff  for  tbe  price  of  $10,800.  In  the  judg- 
ment of  partition  It  was  ordered  that  draeno- 
ants*  recoaventionat  douand  for  an  acconntinf 
of  rents  and  revenues  and  plaintiff's  demand 
for  reimbursement  of  taxes  etc,  be  referred  to 
the  partition  before  the  notary  named  by  the 
court  for  determination  and  adjustmenL 

In  defendants'  reconventional  demand,  plain- 
tiff  was  called  upon  for  an  accounting  from 
July  2.  1905.  Tlie  price  fi£  the  pnmerty  (SIO,- 
80$  less  the  costs  ^  sale,  and  the  $114  of  the 
net  revenues  collected  by  the  aherifl  fnnu  June 
to  October,  1907  have  been  partitioned  by  con- 
Mnt   ^e . 

AeUnHaM 

For  partlttOB  liereln,  tberefore,  consists  of 
tbe  revesnes  of  the  propertr  from  July 
t,  1906.  th*  «late  fixed  In  tbe  pleadlncs, 
to  tbe  data  of  the  Inuanoe  of  Uis  second 
Judicial  eequestratloo.  Tber  are  the  rents 
collected  b7  plaintiff  tbrousn  Richardson, 
agent,  as  above  stated,  amountlBB  to....  |3,SIS  OO 

To  this  must  be  added  tbe  amount  re- 
ceived by  plalDtlir  from  the  sheriff  as 
repreaentlng  tbe  net  revenues  of  the 
property  when  It  was  first  sequesterad...    171  ID 

And  tbe  net  amount  collected  (or  Junc^ 
1806.  by  Richardson  for  account  of  the 
sbsrlff  and  not  aeeonnCad  (or  to  him  but 
to   plalnUS   t7  40 

Thus  making  an  active  mass  o(  VlfiB)  70 

From  this  mast  be  deducted  the  following 
Debts  and  UablUUea: 

(1)  The  ooflts  paid  by  plaintiff  In  tbe  pres- 
ent  action   I    t9  K 

(2)  Tbe  fees  of  tbe  noUry  for  the  In- 

Tentory  herein    20  00 

(The  property  consisted  o(  three  portions 

of  ground  aod  an  Inventory  was  neo- 
easary.) 

<S)  The  fees  o(  the  appraisers  and  «z- 

perte   ■.      SO  00 

<4)  The  cost  of  the  act  of  partition   20  00 

(Objections  to  these  two  last  items  have 
been  withdrawn.) 
<6)  Tbe  coBtfl  paid  by  Benjamin  Ory.  as 
Itemiied  under  tbe  numbers  S,  4,  6,  f, 
S,  0,  and  10,  of  law  charges  in  the  projet 
of  parUtlon,  aggregating    8S  16 

>  188  IQ 
$KSH  40 

(6)  All  further  costs  incurred  or  to  be 
Incurred,  by  either  plaintiff  or  defend- 
ants in  tbest  proceedings. 

The  balance  remaining  after  said  deductions 
is  to  go  one-half  to  plaintiff  and  one-fourth  to 
each  m  Oit  defendants,  subject  to  the  herein- 
after stated  deduetiong  tnnn  tbe  share  of.  tba 
latter. 

From  the  2d  day  of  July,.  1905,  when  It 
went  into  possesaioa  of  the  pn^rty  until 'the 
day  when  the  Judicial  aeguestration  in  this 
case  was  issued,  plaintllC  expended  on  the  prop- 
erty the  sum  of  $3^.62,  as  shown  by  Exhibit 
B,  annexed  to  the  supplemental  answer  to  tbe 
rule  herein.  Those  expenditures  include  $.30 
for  three  years'  preminma  of  insurance.  As 
tbe  policy  was  ttsen  in  the  name  of  plaintiff, 
and  it  al(«e  oould  hare  recoTered  any  loss 
thereunder,  defendant  cannot  be  made  to  reim- 
burse tbe 'premiums  as  having  been  benefited 
thereby.  Conrad  v.  Burbank.  25  La.  Ann.  112. 
The  other  expenditures  ($367.6:9  were  nec- 
essary to  preserve  the  Noperty  and  keep  It  In 
a  tenantable  conditioa.  Imendant  cannot  claim 
tbe  benefit  ot  the  rent,  and  at  the  same  time 
refuse  to  be  bound  for  the  expendltares  without 
which  the  property  would  have  remained  t«i- 
antless  (Sharp  t.  Zeller,  114  Uu  Ann.  649- 


665  m  South.  4491 ;  Goorsd  t.  Bnibuk.  obt 

supra). 

Defendants  are  chargeable  with  their  half 
tiiereof,  say  $178.76. 

PlaintifT  also  claims  the  reimbuiaement  of 
$449.70  <shouhl  be  $44S.6(Q  paid  by  it  as  com- 
missions to  Bichardson  for  collecting  the  rents 
and  attending  to  the  property  from  July  2. 
1906,  until  the  second  Judicial  sequestration.  It 
points  to  the  agreement  during  the  first  judicial 
sequestration  as  showing  the  necessity  for  the 
employment  of  an  agent  for  the  collection  of 
the  rents  and  as  Juetimng  the  unusual  commis- 
sion of  20  per  cent  It  also  shows  that  under 
tbe  agreement  referred  to  the  property  pro- 
duced greater  monthly  revenues,  pending  tbe 
first  judicial  seaoestratioD,  than  pending  tbe 
second  judicial  sequestration  with  the  aneriff 
as  collector. 

To  defeat  this  claim,  drfendants  rely  apon  ttk% 
cases  of  Sharp  t.  Zeller  and  Connd  T.  Bur- 
bank,  above  dted,  whidi  announce  the  doctrine 
that  a  co-owner  who  collects  tlie  rents  of  the 
common  property  cannot  charge  a  commission, 
in  the  absence  of  an  express  agreement  on  the 
subject  It  is  oontended  that  the  agreem«it 
between  the  parties  ended  with  the  taking  of 
possession  by  plaintiff  under  the  Judgment  of 
June  16,  1905,  and  was  never  renewed.  Strict- 
ly, that  might  be  true,  but  it  seems  to  me  diat 
the  agreement  was  meant  to  ensure  until  the 

Soestion  of  ownership  was  finally  settled.  Had 
lie  judgment  of  June  16th  been  suspmsively 
appealed  from,  the  agreement  would  have  con- 
tinued in  force  pending  tbe  appeaL  Because 
defendants  appealed  only  devolutively  is  no  rea- 
son to  place  plaintiff  in  duriori  casu.  Its  sit- 
uation should  be  the  same  as  if  the  Judicinl  ssq- 
uestiation  and  tbe  agreement  had  been  main- 
tained during  tbe  appeal.  It  paid  tbe  commis- 
sion in  ffood  faith  relying  upon  said  agreement 
as  admitting  the  necessity  for  the  empJoyment 
of  some  one  to  collect  the  levenue.  The  ten- 
ants were  unreliable  negroes  to  the  number  of 
25  or  30^  and  tbe  rents  had  to  be  collected  week- 
ly in  sums  at  times  as  small  as  25  cents.  Nu- 
ther  plaintiff  nor  tbe  legal  representatives  ot 
the  defendants  (bad  be  nad  the  opportunity) 
could  reasonably  be  expected  to  assume  such  a 
task  gratuitously.  Defendants  must  therefore 
bear  their  half  of  the  commission  paid  to 
Richardson,  or  $224.30. 

Plaintiff  next  claims  for  relmbunement  of 
one-half  of  the  price  of  the  property  involved, 
and  of  Bundi^  state  and  city  taxes  paid  by  it 

Krior  to  tbe  judgment  of  tbe  Supreme  Court  ot 
[ardt,  1907,  whidi  it  contends  annulled  an  to 
defendants*  half  intemt  the  Interest  at  the 
rate  of  10  per  cent,  per  annum  from  th«  date 
each  disbursement  It  relied  on  provision  of 
article  233  of  the  Constitution  of  1888  to  tbe 
effect  that  "No  judgment  annulling  a  tax  sale 
shall  have  dbct  nntil  tin  price  and  all  taxes 
and  costs  paid,  with  ten  per  cent  per  annum 
interest  on  the  amount  of  the  price  and  taxes 
paid  from  date  of  respective  payments  be  pre- 
viously paid  to  purdiaser." 

Defendants  deny  that  the  tax  sales  referred 
to  were  annulled  ^  the  Supreme  Court,  and 
assert  that  plaintiff's  right  of  ownership  rests 
exclusively  upon  the  first  sale  of  July,  lOOU; 
that  the  second  sale  of  Jnne^  1901.  added  noth- 
ing to  plaintiff's  ownership;  and  uiat  the  price 
then  paid  and  ail  subsequent  payments  ot  taxn 
must  be  considered  as  paymenu  for  tbe  joint 
benefit  of  the  co-owners,  entitling  plaintiff  to 
reimbursement  as  negotiorum  gestor,  and  noth- 
ing more.   The  Issue  is  not  difficult  ot  solotioo. 

The  Judgment  of  the  Supreme  Conrt  does  not 
in  terms  annul  elflier  ot  the  sales  in  qnestloa. 
It  simply  rejects  the  donsnd  of  plalntUF  *^  so 
far  as  the  interest  of  the  minors,  Joseph  and 
Willie  Doyle  in  the  real  estate  here  in  dispute 
is  concerned^"  which  meana  that  as  tn  tbe  aaid 
interest  or  one  undivided  half  of  the  propeitTi 
plaintiff  hu  taken  notiUng  by  the  tax  salea. 
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In  it!  (wliUotk  (at  ptf*  508  [118  Ia-i  ftt  pace 
173,  43  Soath.],  the  court  decline!  to  diBcau 
whether  the  Tallditr  of  the  second  sale  of  June, 
1901,  was  affected  by  the  fact  that  plaintiff  wai 
at  that  tlnxe  a  co-owner  with  defendants  nnder 
the  fiivt  lale  of  July,  1900,  and  leaves  the  anea- 
tion  <wan.  The  dedaion  ia  made  to  rest  entixely 
mwn  the  want  of  proper  noUce  to  the  defend- 
ants and  the  consequent  failure  to  reach  thrir 
interest  in  tiie  property. 

How  it  can  be  claimed  that  the  first  adjudica- 
tion was  annulled  to  any  extent,  I  fail  to  per- 
ceire.  By  it  plaintiff  acquired  only  **/ioo,  of 
the  property.  Now,  as  the  ahara  <«  T.  J.  Syt 
Teeter,  one  of  the  co-ownere,  was  "O/ino,  or 
one-half,  and  aa  the  adjudication  in  so  far  as 
his  said  share  was  concerned  was  valid  there  Is 
no  reason  to  decree  its  nullity  in  any  respect. 
All  that  the  Supreme  Court  decided  was  that 
defendants'  oue-oalf  share  was  not  affected  by 
it.  The  adjudication  of  July,  1900.  therefore 
stands  as  plalntiff*B  title  to  **/ioo  of  the  prop- 
erty, and  plaintiff  cannot  pretend  to  be  reim- 
bursed by  defendants  for  any  .part  of  the  price. 

It  fellows  that  beink  a  joint  owner  witn  de- 
fendants, and  as  such  Interested  in  the  payment 
of  the  taxes,  plaintiff  could  not  allow  the  com- 
mon proi>erl7  to  go  to  sale  for  the  nonpayment 
of  euMequeut  taxes,  and  bid  it  In  with  a  view 
to  acquiring  its  co-owners'  share  therein.  The 
second  adjudication  of  June  24,  1901,  added 
Dothinff  to  plalntiff^i  ownership  (quoad  defrad- 
ants  at  least),  sud  the  price  thereof  was  nothing 
more  than  an  advance  made  by  it  to  them  for 
the  extinguishment  of  a  common  debt  The 
same  Is  true  of  all  disbutsements  for  taxes 
shown  to  have  been  anade  by  plaintiff.  On  said 
disbursements  no  more  than  legal  interest  can 
be  allowed. 

Defendants  are  therefore  liable  for  one-half  of 
the  following  amounts  with  6  per  cent,  per  an- 
num interest  from  the  resDective  dates  of  pay- 
ment until  October  8,  1907,  the  day  of  the  sale 
<tt  the  property  under  the  Judgment  of  partition 
berein: 

Amount  paid  nnder  adjndleation  of  Jlue  X, 
IWl,  (or 

State  taxes  of  UOO   $4S71 

City  tazea  of  IMS.  paid  Augoat  18,  1M6   S3  «0 

State  taxes  of  1906,  paid  December  £».  1905. .    25  80 

Ctty  taxes  ol  1906.  paid  August  a,  1005.   88  00 

SUte  taxes  of  IMK,  paid  December  29,  1808. .    24  00 

SUte  taxes  of  liOl,  paM  June  18,  1908   88  40 

CltT  taxes  of  1890,  paid  July  13,  1M2   118  So 

City  taxes  oC  190O,  paid  Hu  14,  1908   107  06 

Cl^taxes  of  im,  1908,  UM,  paid  April  88, 

City  tax«'oV'iMi'*iwYd*Noiw^  86  60 

State  taxM  of  1904,  paid  November  15,  1904..  26  60 
State  taxes  of  18R.  paid  November  15,  1804..    28  80 

8H10S 

Plaintiff  also  clain»  that  defmdants  sbonid  be 
charged  with  $200  rent  for  the  occupancy  of 
the  property.  That  claim  is  unfounded.  The 
property  was  occupied  by  T.  J.  Sylveeter,  and 
not  by  defendant,  who  merely  resided  with  him. 
It  was  Sylvester  whom  plaintiff  ruled  into  court 
to  deliver  poaseasion  after  it  acquired  the 
proper^  at  uie  partition  sale,  and  it  was  from 
Sylvester  that  it  accepted  deliv^.  It  Is  bound 
by  its  judicial  declarations  on  the  subject. 

The  claim  of  Ben  Ory,  attorney,  against  de- 
fendant for  attorney's  fees  and  costs,  being  Nos. 
1.  2,  7,  and  11  of  the  law  charges  and  fees  in 
^e  projet  of  partition,  as  well  aa  hla  farther 
claim  urged  by  way  of  opposition  for  attorney's 
fees  in  the  snm  of  $2,608.20,  are  properly  mat- 
ters for  settlement  between  him  and  the  le^al 
representatives  of  defendants  upon  accounting 
before  the  court  having  jurisdiction  of  the  tat- 
ter's estate.  Due  reservation  to  that  effect  will 
be  made. 

It  is  therefore  ordered,  adjudged,  and  decreed 
that  the  projet  of  partition  herein  prepared  by 
Gus.  Bouen,  notary  public;  and  fllea  <ni  Febru- 
ary 5,  1909,  be  amendect— 

02  80^-48 


First.  By  limiting  the  active  mass  to  the 
rents  and  revenues  collected  by  plaintiff  from 
Jul^^t^.  to  May  81,  1907,  and  amounting 

Secuid.  By  ehar^ni  said  mass  the  following 
debts  and  itabtlities: 

(a)  Costs  paid  by  plaintiff  la  tba  present 
action     I  89  95 

(b)  Fm  of  notary  for  the  InrentiHT  herein  20  00 
(c>  Peea  of  the  appralaera  and  experts   SO  00 

(d)  CosU  of  tb«  act  of  partiUoa   20  80 

(e)  Costs  paid  by  Benjamin  Ory  as  Itemized 
under  Nos.  8.  '4,  5,  6,  8.  9,  and  10  of  law 
chargea  and  fees  projet  of  partition   U  ]5 

(f)  All  further  costs  Incurred  or  to  be  In- 
curred by  either  plalatlft  or  detendanta 
la  these  proceedlnga. 

Third.  By  dunging  to  defendants: 

tS)  As  their  halt  of  the  nessssary  expendi- 
tures made  by  plalntlfl  on  the  property...  178  M 

(h)  As  their  half  of  the  eommualon  paid 
by  plalatllt  to  F.  lUvetS  Blchardaon   IMN 

(I)  One-half  of  the  foUowlnc  disbursements 
for  state  and  city  taxes  ynth  6  per  eenL 

Ser  annum  Interest  from  the  date  of  eadi 
Isbursemsnt  until  Ostober  8.  1807: 
Amoant  paid  under  adjudication  of  June  U, 
DOk,  for 

State  taxes  of  1900   41  71 

City  taxes  of  1905,  paid  August  18.  1905   88  60 

State  taxes  of  1906.  paid  December  29,  1005..    25  80 

City  taxes  of  1908.  paid  August  21,  1906   88  00 

State  taxes  of  1906,  paid  December  29.  1906. .    M  €0 

State  taxes  of  1901,  paid  June  IS,  1908   86  49 

City  taxes  of  1809,  paid  July  81,  1902   118  88 

City  taxes  of  1900,  paid  Hay  1^  1908   107  08 

Cl^taxes  of  1901.  mz,  1908,  paU  April  28, 

City  taxM'ot'imi'paU'Novwbw  85  50 

State  taxes  of  1904,  paid  November  U,  1904..  86  eo 
Stata  taxes  of  1887,  paid  Novwnbsr  1^  1904. .    22  SO 

Fourth.  By  strilcing  out  items  Nos.  1,  2,  7, 
and  11  of  the  law  charges  and  fees  and  by  re- 
serving said  Items  and  the  further  claim  of 
Benjamin  Ory  for  $2,608.20  for  attorney's  fees 
for  adjudication  by  the  court  having  jurisdic- 
tion of  defendant's  estate. 

It  is  gnally  ordered,  adjudged  and  decreed  that 
the  parties  herein  be  referred  to  Bussiere  Rou- 
en, notary  public,  to  complete  the  partition  "in 
accordance  with  this  judgment 

The  plaintiff  moved  for  a  new  trial  urging 
that  the  judgment  was  contrary  to  the  law 
and  the  evidence  iu  tbe  following  particulars: 

(1)  Tbe  Item  of  $30  fire  insurance  charge 
paid  should  have  been  allowed  as  a  proper 
charge  against  the  mass.  The  Ipsurance  was 
effected  November  25, 1905.  At  that  time  the 
court  had  decreed  the  entire  property  to  be- 
long to  tbe  plaintiff,  and  It  of  course  insured 
it  in  Its  name  alone.  It  was  not  until  nearly 
a  year  afterwards  that  a  deTOlntlve  appeal 
was  talien  from  the  judgment  wblcb  was  re- 
versed only  (final  decree  entered)  on  March  4, 
1907,  and  this  decree  made  executory  in  the 
district  court  some  time  after  that  During 
all  this  period  tbe  minors  bad  a  full  protec- 
tion by  such  insurance,  and  the  debt  having 
been  created  In  good  faith,  and  In  tbe  name 
that  it  should  have  been  Insured  In  at  the 
time,  it  is  but  just  that  they  shoald  contrib- 
ute one-half  to  the  expenditures  made.  Had 
they  taken  a  suspensive  appeal  the  insurance 
would  have  been  written  for  the  joint  ac- 
count of  the  owners,  but  having  taken  a  der- 
olntlve  appeal  the  Insurance  was  wrlttan  In 
the  name  of  the  decreed  owners. 

(2)  The  court  having  failed  to  allow  as  a 
charge  against  the  defendants  the  costs  of 
the  first  adjudication  made  at  tax  sal*  of 
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$41^  (being  tbe  nto  made  for  the  itate  tax- 
es of  1899),  the  tax  on  the  propwty  owned 
by  tbe  minors  was  discharged  br  this  sale. 
Had  no  sale  been  mad^  ai^  the  tax  had 
been  paid,  the  court  would  have  allowed  It 
nnder  Its  decision,  as  It  did  allow  the  other 
taxes  paid. 

The  property  baring  been  rdlered  of  an 
Incumbrance  against  it,  by  the  peymmt  made 
and  for  whldi  the  defendants  were  Jointly  lia- 
ble, th^  are  dearly  called  upon  to  refund 
me-half  of  the  costs  paid. 

The  court  allowed  the  platntitt  for  the  tax 
payment  made,  and  the  tax  sales  annulled 
pro  tanto  or  held  InefFectlTe  only  legal  inter- 
est Instead  of  10  per  cent  per  annum.  It  can- 
not be  disputed  that  a  tax  sale  of  the  prop- 
erty was  made  or  that  such  tax  sale  has  been 
annalled,  or  held  Ineffective  (which  la  the 
same  thing),  by  the  final  Judgment  of  the  Su- 
preme Court.  Article  233  of  the  Constitution 
of  1898  provides: 

"No  judsrment  annallltig  a  tax  sale  shall  have 
effect  until  the  price  and  all  taxes  and  costs 
paid,  with  ten  per  cent  per  annum  interest  on 
the  amount  of  the  price  and  taxes  paid  from 
,  date  of  respective  payments  be  previously  paid 
by  the  pnrebaser." 

TiM  amounts  claimed  and  allowed  by  the 
court  are  certainly  "the  price  and  taxes  paid,*' 
at  the  tax  sale  annulled  1^  the  Supreme 
Court  If  part  of  the  dalm  be  recognized, 
then  why  not  all?  The  court  recognizes  the 
claim,  but  refuses  to  enforce  tbe  express  pro- 
visions of  the  Constitution  as  to  the  Interest. 
The  Constitution  does  not  say  interest  as  the 
court  allows  but  "ten  per  cent  per  annum 
Interest  on  the  amount  of  the  price  and  taxes 
paid  from  date  of  respective  payments." 

The  court  we  understand,  bases  this  con- 
tusion on  the  theory  that  the  paymrat  of 
these  taxes  was  made  by  one  who  was  a  ne- 
gotiorum  gestor,  as  far  as  the  defoidants 
were  concerned.  The  paymoits  were  made 
by  one  who  Vas  a  co-owner,  and  who  at  the 
time  was  discharging  Its  own  debt  although 
at  that  time  it  thought  It  owned  the  entire 
debt  and  not  the  half  only,  and  the  court  had 
BO  decreed.  Had  such  co-cwuer  desired  only 
to  pay  its  half  of  the  taxes,  undoubtedly  it 
could  not  have  done  so,  for  tbe  property  was 
assessed  aa  a  whole,  and  the  taxes  had  to  be 
paid  as  a  whole. 

The  theory  Is  that  when  the  plaintiff  pur- 
chased s'/ioo  Interest  in  the  property  at  the 
first  tax  sale  It  became  the  co-owuer  there- 
of and  as  such  co-owner  bound  to  pay  the 
taxes  on  the  property,  and  hence  that  it  can 
have  no  benefit  of  the  10  per  cent,  clause  In 
article  233  of  the  Constitution  of  189&  Con- 
ceding tbe  correctness  of  the  position,  for 
the  sake  of  argument  only,  can  such  a  doc- 
trine apply  to  this  case?  The  first  tax  sale 
(cas  made  August  20,  1000,  and  under  the 
law  could  be  redeemed  until  August  20,  1901; 
hence  the  purchase  of  the  *'/io9  Interest  in 
the  property  was  a  defeasible  purchase^  <Hie 


that  could  be  defeated  by  redemptlcm  tna 
the  tax  salft  Ttxe  seccmd  sale  €t  tbe  whcte 
property  took  place  on  June  24,  1901.  before 
the  redonptlon  undw  the  first  tax  Bale  had 
expired.  Tbe  first  sale  was  hmce  not  an  ab- 
solute purchase  but  an  indboate  parchase 
(Moore  T.  Boagnl,  111  La.  490,  35  SootlL 
716.  and  State  t.  Beg^ster  of  Oonveyances. 
113  I^.  93.  36  South.  900)  and  not  being  an 
absolute  purchase  the  theory  of  Joint  tenancy 
baa  no  application. 

For  these  reasons,  mover  prays  tbat  a  new 
trial  be  granted  In  the  above-redted  particu- 
lars only,  and  for  general  relief,  and  this  ap- 
plication la  submitted  under  the  mlep  on 
tbe  fiace  of  tbe  papers. 

The  court  overruled  this  application. 

The  plaintiff  company  has  appealed. 

Apitellees  have  answered  the  ai^>eal.  Sug- 
gesting that  the  Judgment  appealed  from  Is 
erroneous  In  the  following  respects: 

(1)  In  allowing  to  plaintiffs  and  app^ants 
commissiooa  at  the  rate  of  20  per  cent  on 
the  amount  of  rents  collected  by  them  from 
the  property  held  in  common  after  the  Judg- 
ment had  become  final  and  executory. 

'(2)  In  allowing  interest  to  plaintiffs  on  the 
amount  of  taxes  paid  by  them  on  the  com- 
mon property,  and  not  allowing  interest  to 
defendants  and  appellees  on  the  amount  of 
rents  due  to  them  in  accordance  with  ar- 
ticle 3016  of  the  Civil  Code. 

They  pray  that  said  Judgmrat  of  the  dis- 
trict court  be  reversed  or  amended  In  that 
respect,  but  affirmed  in  every  other  particu- 
lar; and  that  appellants  be  condemned  to 
pay  the  costs  incurred  in  both  courts,  and 
th^  pray  for  all  general  and  equitable  re- 
lief. 

In  the  brief  filed  on  behalf  of  appellees 
counsel  say  that  in  the  reasons  for  Judgment 
tbe  recital  of  facts  of  the  case  are  sub- 
stantially correct  bnt  some  of  the  facts  im- 
portant to  their  side  have  not  been  explicitly 
brought  out  or  sufficiently  related  to  call 
the  court's  attention  to  them.  That  the 
omitted  facta  are; 

First.  That  appellees  have  called  upon  tbe 
plaintiffs  at  three  different  times  for  an  ac^ 
counting  of  the  rents  withheld  by  them  (the 
plaintiffs),  and  each  time  the  accounting  was 
evaded  by  technical  legal  objections  wbidi 
have  succeeded  in  causing  the  funds  of  the 
minors  to  remain  In  the  bands  of  the  plain- 
tiffs, the  Interstate  Land  Company,  repre- 
sented by  Mr.  F.  Rivera  Richardson  aa  their 
attorney  up  to  the  present  time.  The  flrvt 
demand  for  an  accounting  was  made  on  the 
10th  day  of  April,  1907.  by  rule  filed  In  the 
civil  district  court  In  the  suit  entitled  "In- 
terstate Land  Co.,  Ltd.,  Praying  for  Posses- 
sion,"  after  the  decision  of  the  Supreme 
Court  reversing  tbe  Judgment  of  the  lower 
court  now  reported  In  118  la.  687,  43  South. 
173.  The  second  demand  for  an  accounting 
was  filed  In  the  lower  court  In  the  presoit 
suit  In  the  reconvoitioaal  demand  of  de- 
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fendanti  an  the  8d  day  of  May,  t907,  and 
finally  It  waa  urged  by  appellees  in  tUelr 
opposition  to  the  procte  rerbal  of  partition 
filed  In  Uie  present  suit  In  the  lower  court 
on  the  IStta  day  of  April.  IQOO. 

Second.  That  the  wording  of  the  stipula- 
tion made  by  counsel  for  plaintiff  and  dd* 
fendantB  dated  the  22d  day  of  December, 
1904,  relative  to  the  rents  la  not  given  by 
the  court  This  stipulation  -was  as  follows: 

"December  22nd,  1904. 
*'In  ze  Intenrtate  Land  Co.,  Praying  for  Poa- 
seMion.    No.  69.052.  Civil  District 
Gonrt,  Division  C. 

"On  Injunction  of  Thomas  J,  Sylvester  et  al. 

"In  this  matter  it  la  agreed  that  the  sheriff 
•hall  collect  the  revenues  of  the  property  judi- 
cially seqOtoteied  through  F.  Rivers  RI<£aid- 
son,  Esq.,  who  shall  tarn  over  monthly  to  the 
■heriff  the  amount  collected  by  him  from  said 
property  less  20%  thereof  which  shall  be  re- 
tained by  the  aud  Richardson  In  full  eompen* 
aatlon  fi»r  hi*  services  In  making  said  coUefr 
tluia.       [Signed]  W.  S.  Hero, 

*'Attoin^  for  PlaintiffiB  in  Injunction. 

"F.  Bivem  Richardson, 
*'Att7.  for  Dft  In  Injunction." 

Third.  The  fact  that  at  all  times  the  de- 
fendants and  appellees  had  a  large  credit  In 
the  hands  of  the  plalntUb  rranlttug  from 
rait  coUectlcms,  and  no  Interest  was  allowed 
to  tJie  minors  the^or  by  the  lower  court 

All  the  other  Important  facts  have  been 
stated  in  the  reasons  for  jndgmrat,  and  we 
believe  that  the  court  will  be  able  to  under- 
stand thoroughly  from  the  record  the  whole 
case  aa  now  presented  before  it  and  apply 
the  law  thereto. 

The  complaint  made  tqr  appellant  of  the 
refusal  of  the  trial  court  to  permit  the  sum 
of  930  paid  by  It  for  Insurance  on  the  build- 
ing la  not  well  grounded.  PlalntUT  did  not 
Insure  the  property  on  behalf  of  the  minors 
as  negotlomm  gestor,  but  in  its  own  name 
for  its  own  account  No  legal  duty  was  Im- 
posed on  It  to  take  out  Insurance  for  the  bene- 
fit of  the  minors  nor  are  we  prepared  to  say 
that  had  the  property  so  insured  burned  when 
InsiuBd  under  a  policy  so  taken  out  by  plain- 
tiff, and  the  amount  thereof  been  paid  to  It 
the  insurance  company,  that  the  minors  could 
have  recovered  from  It  one-half  of  the  Insur- 
ance mon^  so  paid. 

A  majority  of  the  court  Is  of  opinion  that 
the  trial  court  erred  In  refusing  to  allow  ap- 
pellant 10  per  cent,  interest  on  the  price  bid 
by  It  on  the  property,  and  In  holding  the 
minors  liable  only  for  Interest  at  6  per  cent 
and  that  the  judgment  appealed  from  should 
In  that  respect  be  amended.  The  CHIEF 
JUSTICB  and  the  writer  are  of  a  different 
opinion,  and  think  that  the  judgment  on  that 
subject  is  correct,  and  should  remain  undla- 
tarbed.' 

Appdlees  complain  that  the  court  erred  in 
allowing  the  plaintiff  interest  on  account  of 
taxes  paid  by  It  on  the  common  property,  and 
not  allowing  them  Interest  on  the  amount 


of  rents  due  to  them.  Plaintiff  having  in  his 
hands  funds  belonging  to  the  defendants 
should,  when  it  paid  the  taxes,  have  applied 
those  funds  pro  tanto  to  the  payment  of  the 
defendant's  taxes  as  they  became  demand- 
able.  It  could  not  hold  the  claims  It  had 
against  defendants  as  Interest-bearing  claims 
whUe  it  had  funds  of  the  defendants  which 
It  could  Impute  to  their  payment 

The  parties  having  mutual  claim  against 
each  other,  the  settlement  of  the  same  was 
postponed  to  the  final  llqnidatlon  of  the 
rights  of  the  parties  in  partition. 

We  think  appellees  were  properly  charged 
with  the  amounts  paid  Mr.  F.  Rivers  Rich- 
ardson. The  plaiutlfl  does  not  charge  cffln- 
miaslons  for  collections  and  disbursements 
made  by  itself,  but  by  a  third  person.  The 
amonnta  charged  were  high,  but  the  labors 
imposed  upon  Mr.  Richardsou  were  unusual- 
ly burdensome.  The  plaintiff  found  It  to 
Its  own  interest  to  pay  those  amounts,  and 
we  think  Mr.  Richardson's  services  fully 
worth  the  amount  claimed.  Defendants  are 
claiming  the  moneys  collected  by  him,  and 
they  should  pay  what  Is  shown  to  be  the 
reasonable  amotmt  due  for  that  collection. 

For  the  reasons  herein  assigned.  It  la  order- 
ed, adjudged,  and  decreed  that  the  judgment 
appealed  from  be,  and  the  same  Is  hereby, 
amended  by  charging  the  appellees  lo  favor 
of  the  appellant  with  Interest  at  10  per  cent, 
instead  of  5  per  cent  on  the  price  bid  by  It 
on  the  property  at  the  second  tax  sale.  Sub- 
ject to  this  change  and  amendment  the  judg- 
ment appealed  from  is  affirmed. 

PROVOSTY,  J.,  dissents  In  so  far  as  the 
defendants  are  relieved  from  contribution 
towards  the  expenae  of  keeping  the  property 
insured. 

NIOHOLIi).  J.  (dissenting  on  one  point), 
is  of  opinion  that  plaintiff  la  not  entitled  to 
charge  defendants  with  10  per  cent,  interest 
on  the  price  of  the  property  bid  In  by  It  at 
the  second  tax  sal^  It  was  its  duty  to  have 
paid  the  taxes  as  they  became  due. ,  It 
should  not  have  permitted  the  taxes  to  be- 
come due  for  the  purpose  of  bringing  alwut 
a  tax  sale  and  at  said  sale  purchasing  the 
property  for  Its  own  account  and  benefit 
Had  it  before  the  second  sale  paid  the  taxes, 
it  would  have  held  a  claim  against  the  mi- 
nors for  the  amount  paid  with  1^1  Interest 
only.  It  could  not  by  postponing  the  pay- 
ment of  the  taxes  until  after  the  tax  adjudl-* 
cation,  acquire  by  a  payment  made  under 
such  circumstances  a  claim  for  reimburse- 
ment for  the  amount  of  the  payment  with 
ten  per  cent  lnt««8t 

The  court  holds  the  adjudication  made  to 
the  plaintiff  at  the  second  tax  sale  to  have 
had  the  etrect  as  between  the  plaintiff  and 
the  minors  not  as  a  tax  sale,  but  as  a  pay- 
ment made  by  one  joint  owner  for  the  joint 
benefit  of  itself  and  its  co-owners.  It  could 
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no  more  speculate  on  Uie  minora  sb  to  In- 
t«eat  than  it  oonU  ae  to  pwDerty  rle^ts. 

His  Honor,  the  CHIEF  JTTSTIOE,  con- 
cnn  wltb  Jnatlce  NICHOLLS'  In  his  dissent^ 
on  thl>  point 

On  Application  for  Rehearing. 

LAND,  J.  It  la  ordered  tliaC  our  ^ree 
herein  be  amended  and  lecaat  so  aa  to  read 
as  foUowB,  to  wit: 

For  the  reasons  herein  assigned  It  is  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be,  and  the  same  Is  here- 
by, amended  by  charging  the  appellees  In 
favor  of  the  appellant  wltb  interest  at  10 
per  cent  Instead  of  5  per  cent,  on  the  price 
of  the  adjudication  at  the  tax  sale  of  June 
24,  1901,  and  on  all  taxes  paid  on  the  prop- 
erty between  said  date  and  October  3,  1907; 
and  that  as  thus  amended  the  Judgment  ap- 
pealed from  is  affirmed. 

And  it  is  further  ordered  that  the  defend- 
ant and  appellee  pay  the  cost  of  this  appeal, 
and  that  with  these  amatdmenta  the  applica- 
tion for  a  rehearing  be  refuaed. 


OSa  La.) 
Now  17,869. 
FBIBDRtOHS  et  al.  t.  FRIEDRICHS, 
YOCNO  &  TANBT,  Limited. 

(Supreme  Court  of  Louisiana.    May  6,  1910. 
On  Application  for  Reheariofc 
June  28,  1910.) 

(S^Ubiu  »v  the  Court,) 

1.  CoKPOBATiona  (|  S60*}~Riceitsbs— Sale- 
Officer  OB  Stockholdeb  as  AVCnONKKB. 

An  officer  or  stockholder  of  a  corporation 
which  has  been  placed  In  the  hands  of  a  re- 
ceiver can  he  oamed  by  the  court  as  auctioneer 
to  make  a  sale  of  the  property,  and  if  so  ap- 

Eoiuted,  and  he  makes  a  sale,  be  Is  entitled  to 
is  commissions  as  any  other  person  who  would 
have  rendered  that  senrice. 

[Ed.  Note.— For  other  cams,  aee  CocporatlonB, 

Dec  Dig.  i  560.*] 

2.  Recbivebs  (S  134*)  —  Adtebtibeicent  of 
Sale- DiscBETiON  of  Auctioneeb. 

An  auctioneer,  who  under  an  order  of  court 
is  directed  to  make  a  sale  of  the  property  of  a 
corporatioQ  which  has  been  placed  In  the  hands 
of  a  receiver,  is  not  authorized  to  adrertise  the 
sale  in  more  than  two  newspapeis.  The  num- 
ber of  papers  in  which  he  shall  advertise  the 
sale  and  for  irtiat  length  of  time  is  not  left  to 
Ua  Judgment  and  discretion. 

[Dd.  Note.r.-For  o^ier  cases,  see  Receivers, 
Dee.  Dig.  I  134.*] 

3.  RBCEiTSBa  (S  90*)— Expenses  of  Receiv- 
BBsuip  —  Aovunsma  Sale  —  Rebate  to 
AuonoHEEB. 

The  amount  diarged  by  the  auctioneer  for 
maUng  advertisements  cannot  exceed  the 
amount  actually  paid  by  him.  If  the  papers 
have  given  a  rebate  on  account  of  their  bills  for 
advertising,  the  benefit  of  the  same  should  be 
given  to  the  veceivanUp. 

[Ed.  Not&— For  other  eases,  see  Receivers, 
Dec.  Dig.  S  06.*] 


4.  COBFOBATIONS  (%  308*>— OmcEBS— Balaet 

AS  SaLESHAN— RBCEITEB8HIP. 

A  Stockholder  of  a  corporation,  who  is 
likewise  vice  president  without  salary,  is  not 
precluded  hy  toe  fact  of  being  stockholder  and 
officer  Crc«n  being  employed  as  a  salesman  for 
the  corporation  at  a  reastmsble  salary,  and  if 
he  perfOims  Ids  duties  aa  audi  he  is  entitled  to 
hia  salary  as  such  with  privily  securing  the 
same  like  any  third  perscm  would  do  who  would 
perform  snch  service. 

[Ed.  Note. — For  other  eases,  see  Corpotationa, 
Cent  Dig.  f  1336;  Dec  Dig.  S  308.*] 

Appeal  from  (Mvll  District  Ckmrt,  Parlab  of 
Orleans ;  Walter  B.  SommervlIIe,  Judge. 

In  the  matter  of  the  receivership  of  Fried- 
rlcba,  Tonng  &  Tan^,  Limited.  From  a 
Judgment  on  oi^iosition  to  the  proTisifmai 
account  of  the  reoeiver,  George  O.  Friedrldis 
and  others  appeal.  Modified  and  afBrmed. 

Carl  C.  Frledrlchs  and  Frank  McGloln. 
for  appellant  Frledrlchs.  L.  L.  T^abatt,  tor 
appellant  Barangue.  J.  R.  Le  Galles,  for  ap- 
pellant Taney.  J.  Zach.  Spearing,  for  appel- 
lees Thoiupsoo  &  Hallowell  and  others. 

Statement  of  the  Case. 

NICBOLLS,  J.  This  Is  a  suit  on  appeal 
from  a  Judgment  on  oppositions  to  the  provi- 
sional account  of  the  receiver  of  Frleclrlcha. 
Young  &  Taney,  Limited,  defendants  in  the 
above-entitled  matter.  The  receiver  was  ap- 
pointed on  May  18,  1908,  on  tbe  petiti(m  of 
George  G.  Frledrlcba,  alleging  himself  to  be 
a  stockholder  of  tbe  defendant  corporation  af 
well  as  a  creditor,  and  also  alleging  that  at  a 
meeting  of  tbe  board  of  directors  held  a  fen- 
days  prior  to  the  filing  of  the  petition  a  res- 
olution was  passed  consenting  to  the  apptrint- 
ment  of  a  receiver.  A  copy  of  tbe  resolution 
was  amiexed  to  the  petition.  Letters  of  re- 
ceivership issued  in  due  time  to  the  German- 
American  Bank  &  Trust  Company,  and  there- 
after an  inventory  of  the  property  of  tbe  cor- 
poration was  taken,  from  which  It  aiqtears 
that  the  property  consisted  of  office  furniture 
appraised  at  $42.75 ;  open  acconnts.  a[q;>rais- 
ed  at  at)out  |1,600 ;  stoc^  In  trade,  consisting 
of  mattings,  rugs,  carpets,  shades,  and  gen- 
eral household  furniture,  appraised  at  about 
$10,000.  Subsequently  tbe  receiver  obtained 
pennlsstm  to  continue  the  business  as  a  go- 
ing concern  for  a  period  of  30  days,  or  nntU 
the  further  orders  of  the  court  In  Angnst. 
1908,  the  receiver  ashed  for  and  ol>talned  an 
order  to  sell  the  property  at  public  auction 
by  George  G.  Frledrl^s,  auctioneer.  Before 
the  sale  took  place,  one  of  the  credlton  ob- 
tained a  rule  on  the  receiver  to  ahow  cause 
why  the  order  of  sale  and  the  advertisements 
should  not  be  set  aside  for  reasons  ^ted 
In  the  rule.  The  role  was  made  absolnte  to 
the  extent  of  ordering  a  new  advertisement 
to  be  made  according  to  law  and  the  previons 
order  of  court,  bat  the  rule  was  dismissed 
BO  far  as  It  related  to  the  diangint  oS  the 
auctioneer. 


-•Fer  otbsr  casM  sm  sum  topio  and  sectioa  NVMBSR  lu  Dec  Dig.  a  Aia  Dig.  Key  Mo.  SsrlM  a  Kop'r  laduas 
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In  doe  time  the  recti ver  filed  a  provision- 
al acconnt  Sereral  creditxHs  filed  gaaetai 
<^poBltionB  tboeta  Mnmeroos  crediton  filed 
a  g»ieral  opposition  to  the  account  and  par- 
ticularly opposed  the  whole  acconnt  aa  the 
ground  that  It  was  too  Tagne^  general,  and 
Indefinite  to  give  proper  Information  to  cred- 
it<»B,  and  particularly  opgoaeA  the  following 
mmtloned  Items  oa  the  grounds  of  vagueness 
and  indefinlteness,  to  wit: 

(1)  The  charge  for  or  In  fiivor  of  the  ano- 
tioneer  for  advertlalng  tuHA  and  other  ex- 
penses, eta,  $1,44S.7S. 

(9  The  credit  of  collections  by  receiver, 
$901.77. 

(3)  The  German-American  Bank  ft  Trust 
Company  for  keeper,  132  Chartres  street, 
taxes  and  storage,  $812.69. 

(4)  German-American  Bank  &  Trust  Com- 
pany, demand  note  secured  by  pledge  of  mer- 
chandise In  war^ouses,  fl,61S.36. 

(6)  Reserved  for  future  costs,  flOO. 

As  a  further  opposition  it  was  alleged  that 
In  proceedings  entitled  "Thompson  &  Hal- 
lowell  T.  Frledrldis,  Young  A  T$jiey,  Limit- 
ed, in  the  United  States  District  Court  in 
bankruptcy,  the  plaintiffs  therein  had 
pended  certain  costs  in  those  proceedings  to 
have  the  defendant  corporatitm  declared  a 
bankrupt  and  were  entitled  to  he  refunded 
the  same. 

The  opponoits  also  opposed  ea<A  and  every 
it^  on  the  account  as  not  being  due  in  the 
manner  and  form  as  stated  on  the  account, 
and  specially  deoied  that  any  of  the  persons 
stated  on  tbe  account  were  entitled  to  the 
prlvil^es  therein  recognized.  On  Mar<di  2, 
1909,  the  provisional  account  was  htmiolo- 
gated  80  far  as  not  opposed. 

After  trial  the  trial  Judge  rendered  Judg- 
ment ordering  the  receiver  to  file  another  and 
final  account,  as  follows: 

"It  is  therefore  ordered,  adjudged,  and  de 
creed  that  the  oppositions  of  Edward  Young, 
James  A.  TtMCf,  and  Jos.  Baran^e  be  dismiBB- 
pd  at  their  costs.  It  is  farther  ordered,  etc., 
that  the  opposition  of  H.  B.  Claflin  &  Co.,  Ma- 
gee  Carpet  Company.  Thompson  ft  Hallowell, 
and  Penn  Art  Square  Mills  be  maintained  to 
the  extent  of  ordering  and  directing  tbe  receiver 
to  amend  his  account  by  filing  a  new  one  In  ac- 
cordance with  the  views  hereinbefore  expressed, 
and  by  adding  tbereto  Frledricbs,  Palfrey  ft 
Redersheimer  for  insurance  $57.64  as  a  privi- 
lege claim,  and  the  following  ordinary  claims: 
H.  G.  Fetteroff,  |409.29,  with  Interest  and  costs 
of  court ;  C.  P.  Codirane,  $865.^  with  interest 
and  costs  of  court ;  T.  I.  Biifcin  ft  Go.i_$123.- 
06h  wltii  interest  and  costs  of  court;  l%oinp- 
eon  ft  Hallowell,  ¥673.66,  with  Interest  and 
costs  of  coort ;  Morris  ft  Cb.,  |S56.10 :  Mailer 
MacLean  ft  Co..  $98.16 :  Scharf  Tag,  Label  ft 
Box  Gbmpany,  $4^;  Penn  Rubber  Company, 
$206J>S;  Wm.  Sholes  ft  Co..  $303.76;  Amer^ 
lean  Ott(»nan  ft  Hassock  Company,  $503.S0; 
Fries,  Harley  ft  Co.,  |324.59;  Whitcomb  Mc- 
(Jendiin  Company,  $68S;  Shiffare  ft  Lanton, 
$2>;  J.  H.  Thorp  ft  Co.,  $264.41 ;  H.  1*.  Jadd 
Company,  $187.26:  0.  P.  Cochiane.  $261.64; 
JjoaJ^A  Co.,  $72£i25;   Eer  Saylor^  Co. 

$iae4.* 

The  following  reason*  were  aaidgned  for 
the  Judgment: 


On  first  account  receiver,  February  12. 
1909: 

This  acconnt  has  been  opposed  In  every 
partlcnlar,  and  because  of  its  vagueness: 

The  oniwsttlonB  wlU  be  maintained  and 
the  receiver  ordered  to  file  another  and  final 
account  The  first  Item  of  amounts  paid  by 
auctloneor,  $1,443.76,  must  be  materially  re- 
duced. In  aK>olntIng  Geo.  C.  Friedrlchs  the 
secretary  of  the  defendant  corporation  and  at 
the  same  time  a  sto^olda  and  member  of 
the  board  of  directors  to  serve  as  the  auc- 
tioneer, it  will  be  presumed  that  he  was  act- 
log  solely  and  oitlrely  In  the  interest  of  the 
creditors  of  the  corporation,  as  he  was  in 
duty  bound  to  do.  and  not  for  his  own  gain. 
Under  the  circumstance,  he  is  not  entitled 
to  any  comm^ions.  The  officers  of  the  cor- 
poration may  not  enrich  themselves  at  the 
furtho^  expense  ct  unfortunate  creditors  of 
the  concern. 

In  this  partlcnlar  case  every  sto<^older 
iB  a  claimant  for  large  amounts  for  services 
alleged  to  have  been  rendered  the  receiver. 
The  spectacle  is  a  disgraceful  one  and  will 
not  be  tolerated.  If  officers  of  an  insolvent 
corporation  are  unwilling  to  serve  the  re- 
ceiver without  compoisatlon,  th^  shouhLnot 
be  employed. 

The  "auctioneer's  acconnt"  embraces  many 
charges  whlt^  are  not  authorized.  The  or- 
der at  the  court  is: 

"Let  the  property  and  assets  of  the  Fried- 
rlchs. Young  ft  Taney,  Limited,  be  sold  at  pul>* 
lie  auction  by  George  J.  Friedrichs,  auctioneer, 
after  all  legal  delays  and  advertisement  accord- 
ing to  hiw.*^ 

Mr.  F.  was  not  authorized  to  Incur  any  ex- 
penses beyond  advertising  In  the  way  and 
to  the  extent  authorised  by  law— that  Is^  In 
one  English  and  one  French  paper— and  the 
daims  for  these  two  pubUcathms  must  be 
reduced  by  83%  per  cent,  as  Frledrldis  tes- 
tifies the  newspapers  have  notr  collected  this 
p<ntl<m  of  their  bills  from  hlfai.  The  charges 
for  labor  pay  roll,  ^ectrical  work,  catalt^es; 
drayag^  appraising,  painting,  and  other  serv- 
ices by  Taney,  Barangne^  and  others  will 
not  be  allowed,  as  they  were  not  authorized. 

The  only  diarges  on  the  autloneer's  ac- 
count to  be  allowed  are  for  storage  dbarges, 
duties,  advertising,  hospital  tax,  and  reim- 
bursements for  goods  not  delivered  to  pur- 
dmsers,  all  of  whidi  must  be  approved.  The 
next  item  Is  "collections  made  by  receiver, 
$601.77."  It  seems  that  this  amount  might 
be  largely  Increased  by  the  receiver  by  a 
proper  effort.  The  testimony  on  this  point 
is  not  satisfactory.  The  derk's  costs,  $24.70, 
and  sheriCTs  costs,  $6.  They  were  admitted 
to  be  correct  Th^  are  approved.  The 
keepers  and  storage  diarges  and  taxes,  $812.- 
69,  should  be  Itonized.  They  have  not  been 
proved.  The  rent,  $KS5,  attorney's  fees,  $57, 
Inventory,  $160,  appraisers,  $50,  were  ad- 
mitted to  be  correct  and  they  are  ai^roved. 
The  receiver's  fee  of  $325  has  not  yet  been 
earned.  It  must  show  that  It  has  dlsdia^ed 
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Its  fall  duty  by  mafelng  all  collections  pos- 
sible and  condenrtiv  t3ie  asBets  of  the  cor- 
pontlon  the  benefit  of  the  creditors  be- 
fore a  fee  can  be  claimed.  The  attom^'s 
fee  of  $800  Ig  In  ttie  same  condition.  The 
claims  of  Edward  Toun^  stockholder,  f320, 
Jas.  Taner,  stodiholder,  fl,161.60,  and  Jo- 
seph Barangne,  bookkeepo-,  I963.S0,  for  serr- 
Ices  roidered  the  corporation  prior  to  the 
time  that  It  went  into  tte  hands  of  a  receiv- 
er, will  not  be  allowed.  All  of  these  parties 
testify  that  th^  were  employed  by  the  a>r- 
I>oratI<Hi  and  offer  the  mlnnte  entry  of  tlie 
board  to  be  produced  to  prove  the  employ- 
ment The  only  copy  of  mlnntes  In  the  rec- 
ord Is  of  date  S^ttenAer  12,  1905,  and  It 
proves  nothing;  it  Is  (not)  valnable.  It  pur- 
ports to  be  a  copy  of  sometblng  done  by  the 
corporation  S^ember  12th,  a  mmth  and  a 
dar  before  defendant  corporation  was  or- 
gazdSBd  on  October  IS,  1905.  There  appears 
to  have  been  no  action  of  the  board  after 
October  IS,  1906.  when  it  came  Into  exist- 
ence, with  reference  to  the  employment  of 
these  (^cers.  They  all  testify  that  the  books 
were  regularly  kept,  will  show  regular  cred- 
its to  them  for  salary  and  debts  for  various 
amounts  received.  The  books  contradict  ev- 
ery one  ox  these  statements. 

The  only  journal  entries  were  made  May 
16.  1908,  the  same  day  that  the  board  met 
ami  asked  tar  the  aK>olntment  of  a  recover 
"to  iwotect  the  Interests  of  all  concerned," 
and  just  two  days  .before  application  was 
filed  in  court  for  sudi  appointment.  May  18, 
1908.  These  wtrles  are  self-serving,  suspi- 
cions, and  are  of  no  ^obatlTe  force.  And 
tiie  entries  in  the  ledger  are  like  unto  the 
oOiCTs.  Th^  are  rejected. 

Bdward  Toung,  the  president,  testified 
very  positively  as  to  what  the  books  contoln- 
ed,  and  he  Is  contradicted  by  the  books.  He 
had  no  Idea  jwhat  amounto  he  received,  or 
what  Taney  received,  w  what  Barangue  re- 
ceived.  He  aplalns  It  all  by  sayiog: 

"Well,  yoa  see,  the  whole  thlnjr  was  practi- 
cally a  family  affair.  If  we  made  money  we 
made  it,  and  If  we  lost  it,  then  we  lost  iL" 

And  they  are  still  bring  to  keq>  the  whole 
thing  In  tlie  family.  They  appear  to  be  the 
"all  omcemed"  ref«red  to  In  their  resolu- 
tion asking  for  a  receiver.  Mr.  Young  also 
omtradJcts  Mr.  Barangu^  on  the  points  of 
amounts  recdved.  The  former  says  that  the 
latter  rec^ved  flO  and  |16  per  weA  at 
times;  while  the  latter  says  he  only  receiv- 
ed about  f3  <»i  account  Where  there  Is  so 
much  uncertainty,  ctmtradlctlon,  doubt,  and 
suqdcion,  nothing  will  be  allowed.  Some  of 
the  accounts  of  ordinary  creditors  were  ad- 
mitted to  be  due. 

On  July  20,  1900,  Joseidi  Harangue,  declar- 
ing himself  aggrieved  by  the  Judgment  of 
the  trial  conrt,  filed  a  motion  for  a  devolu- 
tive and  suspensive  appeal  to  the  Supreme 
Court,  which  was  granted  upon  mover  fur- 
nishing bond  with  good  and  solvent  security. 


On  July  21,  1909,  George  J.  Friedrlctas 
moved  for  a  devolutive  and  suspensive  ap- 
peal from  tlte  Judgmmt  of  the  trial  oowt, 
which  was  granted  upon  bis  fnmiAhliv  bmid 
witb  security. 

On  July  2S.  1900.  Jas.  A.  Taney  moved  fOr 
an  appeal  suspensive  and  devolutive  to  Uie 
Suprfflne  Oourt  from  the  jndgmoit  rendered 
by  the  trial  court  which  wa«  granted  him 
on  his  fumiflblng  bond  witii  good  and  sol- 
vent security. 

On  the  iHovlsional  aoocnmt  .-Qie  recover 
charged  himself  with  the  proceeds  of  sales 
made  by  George  G.  VMedrldtis,  anetbrnew, 
$C,39&19,  less  $1,443.76  as  due  to  the  aoc- 
tloneer.  The  amount  as  being  due  to  the 
auctioned  was  contested  and  disallowed  by 
Judgment  of  the  conrt  to  the  ertant  sbown 
by  the  Judgment  The  avcticmeer,  Frled- 
rldis,  appealed. 

Frledrlchs  vras  placed  on  the  provisional 
account  as  an  wdlnary  creditor  for  $6,616.65. 

Joseph  Barangue  opposed  the  provisional 
account  filed  by  tiie  receiver,  the  German- 
American  Savings  Bank  A  Trust  Company, 
on  the  ground  that  he  was  on  «n^oye  of 
the  firm  of  Frledrldis,  Toung  ft  Taney  as  a 
bookfce^r  and  correapondont  and  as  such 
entitled  to  a  privilege  and  priority  for  the 
full  snm  of  $963.50,  with  5  per  cent  Interest 
from  the  day  of  F^ruary,  1909.  untit  paid, 
for  this,  to  wit:  niat  on  or  about  Sqitem- 
ber,  19(K},  opponent  was  anpt<^ed  by  the  said 
firm  of  Frledrichs,  Toung  &  Tan^  ai  Itook' 
keep»  and  to  attmd  to  the  correspondence 
at  a  weddy  salary  of  $10  pa^ble  we^ly. 
That  he  wiw  so  emplt^ed  for  a  porlod  of 
141  weeks  ^m  Septembw  1.  1905b  to  May 
16,  1008— making  a  total  of  $1,410,  which 
amount  is  subject  to  a  credit  on  account  of 
cash  received  of  $446.60,  leaving  the  aftwe- 
sald  amount  of  $968.00  still  due,  owing,  and 
unpaid.  Tliat  said  opponent  has  not  been 
placed  on  said  account  as  a  prlvil^ed  cred- 
itor entitled  to  priority  the  amount  of  his 
aforoaid  claim,  which  the  law  gives  him. 
That  the  claims  appearing  on  said  account 
are  not  due  and  should  be  strldten  there- 
from ;  or,  if  due,  that  they  are  excessive  and 
should  be  reduced,  and  opponent  calls  for 
strict  proof  of  the  validity  of  said  items. 

That  opponent  specially  opposes  the  claim 
of  the  German-American  Savings  Bank  & 
Trust  Company  wtalch  is  placed  on  the  ac- 
count as  entitled  to  the  sum  of  $1,515  as  a 
privilege  under  a  certahi  pledge  of  merdiaB- 
dlse  which  was  contained  in  the  Ddta  and 
United  Warehouses.  Opponent  alleges  that 
the  property  so  pledged,  when  sold  separate- 
ly and  apart  from  the  rest  of  the  stock,  only 
produced  the  sum  of  $920.79.  after  dedacdn^ 
the  duties  due  to  the  United  Statos  govera- 
ment  and  storage  and  anctloneei's  fees,  etc, 
and  that  the  privilege  of  the  said  Gcnnan- 
American  Savings  Bank  ft  Trust  Company  is 
limited  to  the  amount  realized  frcnn  the  sale 
of  the  said  goods  pledged,  less  duties  and 
expenses  of  the  sale,  say  $020.79^  and  that 
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the  amount  tm  vhicA  the  Gonuui'Amertcan 
SavlDgB  Bank  &  Trnst  Oompany  Is  entitled 
to  recelre  tmder  Its  pledge  should  be  reduced 
to  the  aforauld  amount 

In  Tlew  of  tlie  premlBes,  opponent  prayed 
that  this  opposition  be  filed,  that  the  said 
account  be  amoided  by  placing  thweon  the 
said  opponent,  Joseph  Barangue,  as  a  privi- 
leged creditor  to  be  paid  by  priority  In  the 
full  sum  of  $MS.50  with  6  per  cent  Interest 

from  the  day  of  February,  1900,  until 

paid,  and  costs  of  this  opposition;  that  the 
Bald  account  be  further  amended  by  striking 
therefrom  all  the  Items,  which  are  not  fully 
proved  to  be  due;  and  that  all  other  Itous 
be  reduced  to  proper  and  reasonable  amoants; 
and  for  general  relief,  etc. 

This  (^position  was  by  Judgment  of  court 
dismissed.  Opponent  moved  for  a  new  trial 
on  the  ground  that  the  Judgment  rendered 
was  contrary  to  the  law  and  the  evidence; 
that  said  Judgment  should  be  set  aside  and" 
annulled;  and  that  a  new  trial  should  be 
granted  In  this  matter  for  the  following  rea- 
sons, to  wit: 

That  the  court  erred  In  disallowing  the 
claim  of  Joseph  Barangue  for  the  sum  of 
$963.50,  being  the  amount  due  for  salary  and 
unpaid  for  services  rendered  within  the  year 
immediately  preceding  the  date  of  the  re- 
ceivership ;  that  evidence  clearly  shows,  and 
It  Is  nowhere  contradictory,  that  the  serv- 
ices were  those  of  bookkeeper,  and  therefore 
entitled  to  a  privilege  under  the  provisions 
of  article  3214,  Civ.  Code.  The  court  erred 
in  denying  this  privilege  on  the  ground: 
That  the  claimant,  being  a  clerk  within  the 
meaning  of  said  artlde  3214,  was  never  at 
any  time  a  member  of  said  firm  or  an  officer 
in  said  corporation. 

That  the  books  of  the  corporation  corrob- 
orates the  testimony  of  the  president  of  said 
corporation  duly  authorized  by  a  resolution 
of  the  board  of  directors  to  employ  him,  and 
that  the  evidence  adduced  upon  the  trial  of 
this  opposition  is  the  accumulated  testimony 
of  three  witnesses,  nowhere  contradicted,  all 
of  whom  corroborate  eadi  other,  the  whole 
substantiated  by  the  books  of  the  corpora- 
tion, and  all  the  facts  and  circumstances 
point  to  the  truth  and  correctness  of  the  evl- 
denca 

That  the  court  ored  In  not  maintaining 
the  (position  to  the  claim  of  the  Oerman- 
Amerlcan  Sa-vliigs  Bank  &  Trust  Company  to 
"be  paid  the  full  amount  of  Its  claim  of  fl,- 
515,  when  the  goods  and  merdiandlse  upon 
which  they  had  a  pledge  only  produced  some 
$900.  Tour  op]j>onent  maintaining  that  the 
duties  and  charges  should  have  been  deduct- 
ed snd  their  claim  reduced  accordingly. 

This  motion  was  orerruled,  and  opponent 
has  appealed.  James  A.  TaW  (VP<wed  the 
provisional  account  of  the  receiver.  In  his 
petition  of  oj^osltton  he  averred  that  he  is  a 
privileged  credltw  of  the  corporation  In  the 
full  sum  of  $1,161.68,  with  5  per  cent  Intw- 


est  thereon  from  May  19,  IOCS,  until  paid, 
for  this,  to  wit: 

Opponent  was  engaged  by  said  corporation 
as  a  salesman  at  a  salary  of  |125  per  month; 
that  opponent  at  once  entered  Into  the  duties 
Imposed  up<m  him  and  rendoed  the  swvlces 
required;  that  he  cmitlnued  In  said  employ- 
ment up  to  the  time  said  corporation  was 
placed  In  the  hand  of  a  receiver;  and  that  at 
the  tlm^  Hay  10,  190S,  said  corporation  was 
Indebted  unto  opponent  in  the  sum  of  yi,- 
161.60  as  salary,  which  said  amount  Is  still 
due  and  unpaid;  that  he  is  entitled  to  a 
privilege  with  preferoice  and  priority  over 
all  other  persons.  In  and  to  the  assets  of  the 
defoidant  corporation;  that  he  has  not  been 
placed  on  said  account  filed  herein  as  a  privi- 
leged creditor.  Opponent  calls  for  strict 
proofs  of  all  items  of  said  account 

In  view  of  the  premises,  opponmt  prayed 
that  this  opposition  be  filed;  that  said  ac- 
count be  amended  by  placing  thereon  op- 
ponent James  A.  Taney  as  a  privileged  cred- 
itor of  the  defmdant  corporation,  Frledrlchs, 
Toung  ft  Tan^,  Limited,  in  the  full  sum  of 
(1,161.69  with  S  per  cent  Interest  thereon 
from  May  10,  1008.  until  paid,  and  that  op- 
ponent be  paid  said  sum  with  preferraice  and 
priority  over  all  other  persons  out  of  the  as- 
sets of  said  corporation,  and  for  all  costs  of 
this  opposition;  that  the  said  account  be 
further  amended  by  striking  therefrom  all 
Items  not  fully  proven  to  be  due,  and  that 
all  other  Items  be  reduced  or  Increased  to 
their  proper  amounts  as  the  case  may  be. 

This  opposition  was  by  Judgment  of  court 
dismissed.  Opponent  moved  for  a  new  trial 
on  the  ground  that  the  Judgment  was  con- 
trary to  the  law  and  the  evidence ;  that  the 
said  Judgment  should  be  set  aside  and  an- 
nulled ;  and  that  a  new  trial  should  be  grant- 
ed for  the  following  reasons,  to  wit: 

That  the  court  erred  in  disallowing  the  claim 
of  James  A.  Taney  for  fl.161.69  as  being  for 
salary  past  due  and  unimld  for  services  ren- 
dered within  the  year  immedlatdy  preceding 
the  date  of  the  receivership;  that  the  evi- 
dmce  clearly  shows  that  it  is  nowhere  con- 
tradicted the  services  were  those  of  a  sales- 
man, and  thertfore  entitled  to  a  {wlvilege  un- 
der the  provlshms  of  articlea  3214  of  our 
GlvU  Cod& 

The  court  erred  in  denying  this  privilege 
on  the  ground  that  the  dalmant,  being  a 
dork,  within  the  meaning  of  said  article  3214, 
was  at  the  time  an  officer  and  stockholder  of 
the  corporation,  ^e  privilege  granted  a 
derk  cannot  he  denied  the  clerk  merely  be- 
cause he  may  have  l>een  employed  by  the 
corporation  in  another  capacity  which  carries 
with  It  no  privileges,  and  the  fact  of  his  be- 
ing a  stockholder  would  not  forfeit  or  nullify 
his  privileges,  are  strictly  Juris  and  are  sa- 
credly guarded  by  law. 

That  the  books  of  the  defunct  corporation 
do  not  contradict  the  testimony  of  the  wit- 
nesses as  to.  the  validity  and  correctness  of 
this  claim,  if  said  books  were  kept  in  any 
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but  the  nsnal  mamm,  it  was  mer^  a  dif- 
ference Id  method  or  STBtem,  and  does  not 
alter  the  flgTires  nor  the  correctness  thereof. 
That  the  evidence  brooj^t  out  in  the  trial 
of  this  opposition  la  the  accomnlated  testi- 
mony oi  three  witnesses  nowhere  contradict- 
ed, all  of  whom  corroborate  each  other,  the 
whole  Bnbstantlated  by  the  books  of  the  cor- 
poratton,  and  all  the  facts  and  clrcmnstan- 
ces  point  to  the  tmth  and  accuracy  of  the 
evidence. 

Opinion. 

The  account  y^i3x  gare  rise  to  tiila  litiga- 
tion was  merely  a  provisional  account  'SUxe 
Judgment  rendered  by  the  district  court  with 
refo^ce  to  the  dlaallowaiice  of  claims  ap- 
pearing oa  tlie  account  with  -Uie  exception 
of  the  actlim  taken  on  the  claims  of  Toung, 
Taney,  and  Barangue.  seans  to  be  one  of  non- 
suit, requiring  the  necessity  ot  filing  a  new 
account  with  mwe  definite  descriptl<m  of  the 
claims  appearing  thereon  sui^iorted  by  addi- 
tional evidence  raUier  than  one  rejecting  the 
Items  thereon.  Tb.e  lai^age  (tf  the  court 
in  its  (^ilnlon  transcribed  in  the  transcript  is 
broader  than  the  decree  which  follows  it 
We  BO  Interpret  Uiat  Judgment  We  think 
tiie  court  erred  In  disallowing  the  daim  of 
Barangue  for  service*  as  bookkeeper  for  the 
corporation  up  to  the  time  of  its  itelng  placed 
in  the  hands  of  a  recdver.  We  think  tais  em- 
ployment by  Toung,  tlie  president  of  the  cor- 
poration, and  the  salary  at  whldi  he  was  em- 
ployed to  be  sufficiently  shown,  as  Is  also  the 
fact  diat  lie  perfbrmed  the  services  for  which 
he  was  onployed  during  the  period  dalmed. 

Payment  or  partial  payment  had  to  be  es- 
tablished by  those  who  would  set  up  such 
defensa  If  he  recelTed  more  than  he  admits 
to  have  dene,  that  fact  was  to  be  shown  by 
those  interested  in  showing  it  Harangue's 
ri^ts  are  not  d^>^ident  upon  any  rescrintion 
of  a  board  of  directors.  The  president  Iiad 
the  rl^t  to  Imve  employed  him  ^nd  he  did  so) 
Independoktly  of  any  resolutlw  itf  the  board. 
The  action  taken  by  Toung,  ft  Fried- 

richs  Just  before  oi^^anlzing  themselves  into 
a  corporation  with  reframce  to  tlie  after  «m- 
ployment  of  Barangue  and  Uie  amount  he 
would  be  paid  is  corroboratlTo  of  the  fact  of 
emplc^ait  at  the  salary  (Claimed.  All  of 
tlie  parties  saw  him  at  work  In  their  service 
and  know  necessarily  that  he  was  not  giving 
Ids  swvlces  gratuitously.  Orusel  v.  Hons- 
Blere  LatreUle  OU  Co.,  122  La.  913,  48  South. 
822.  They  had  no  claim  Uiat  he  should  do  so. 
Toung  testified  that  lie  bad  employed  blm, 
and  under  ttie  circumstances  dlsdosed  that 
fact  cannot  reasonaUy  be  disputed. 

The  amount  due  to  Barangue  is  secured 
by  privilege  under  articles  3214  and  3252  of 
the  Givll  God&  Tlie  Judgment  of  the  dis- 
trict court  disallowing  the  claim  of  Joseph 
Barangue^  txwkkeeper,  of  $963.00^  for  servi- 
ces i«ndeied  ^e  owiraratlon  prior  to  the  time 
that  it  went  into  the  hands  <a  a  receive,  is 
hecehjr  annulled,  avoided,  and  reversed,  and 


said  .<iaim  Is  ordered  to  be  reinstated  on 
the  receiver's  account  as  a  privileged  daim 
for  that  amount 

We  next  direct  our  attention  to  the  Jodg- 
ment  of  the  district  court  disallowing  the 
claim  of  James  Taney  placed  on  tlie  receiv- 
er's account  as  a  privileged  creditor  for  $1.- 
161.88  for  services  rendered  as  a  salesman  for 
the  corporation  prior  to  the  time  that  it  went 
into  the  hands  of  a  receiver.  Taney  was  a 
stockholder  In  the  corporation  holding  ^,000 
of  pnld'Up  sto<^  At  the  organization  of  tbe 
corporation  he  was  selected  as  its  vice  presi- 
dent, but  without  any  salary  as  such.  It  was 
contemplated  before  t^ie  corporation  was  or- 
ganized that  when  It  should  be  organized  he 
should  act  as  a  salesman  at  ¥1,150  a  year,  and 
this  be  did,  and  In  polut  of  fact  rendered 
those  services  up  to  the  placing  of  the  cor- 
poration in  the  hands  of  a  receiver.  Testi- 
mony in  the  transcript  snfflelently  establishes 
in  our  opinion  the  fact  of  his  performance  of 
those  duties  during  that  time  claimed;  also, 
the  fact  of  his  employment  as  "Wi'^^^w"  at 
the  salary  stated,  and  the  reasonabtoneas  of 
the  same. 

It  is  not  disputed  that  the  services  of  a 
salesman  were  necessary  for  the  purposes  of 
the  corporation,  nor  that  some  person  had  to 
be  employed  for  that  duty;  If  not  Taney, 
then  some  one  else.  Neither  the  fxirporation 
nor  those  who  might  deal  vrith  it  liad  the 
right  to  insist  that  he  by  virtue  of  holding 
stock  gives  his  services  gratuitously.  Par- 
ties dealing  with  the  corporation  were  bound 
to  know  that  the  corporation  had  to  have  in 
its  employ  a  reasonable  numbor  of  emiAoyfis 
at  reasonable  rates. 

It  really  worked  no  difference  In  thtir  situ* 
atfon  whether  the  particular  person  who 
sliould  be  employed  and  who  was  to  be  paid 
was  a  stockholder  or  an  outsider.  Villere  v. 
N.  O.  Milk  Co.,  122  La.  760,  751.  48  South. 
1^  We  do  not  find  in  this  case  that,  by  a 
sudden  move  made  at  the  moment  of  financial 
difficulties,  It  was  sought  by  any  member  of 
the  cwporatlon,  through  some  proceeding  then 
resorted  to,  to  make  use  of  their  position  to 
better  their  position  to  the  prejudice  and  in- 
jury of  its  creditors.  The  trial  Judge  seems 
to  have  looked  upon  the  fact  that  the  rights 
of  Taney  and  Barangue  were  formally  rec- 
ognized not  a  very  long  time  before  the  pla- 
cing of  the  corporation  in  the  hands  of  a  re- 
ceiver as  suspicious,  self-serving,  and  possi- 
bly fraudulent;  but  the  rights  of  those  par- 
ties were  not  dependent  upon  such  recogni- 
tion at  that  tlm^  but  upon  the  actual  facts 
and  the  establishment  of  Uie  same  by  suffi- 
cient and  proper  testimony.  That  was  at 
band  and  adduced  on  the  trial  lQdepend«atly 
of  the  particular  recognition  wbldti  tbe  dis- 
trict Judge  viewed  with  dlstmst  We  do  not 
find  that 'tbe  books  tbe  corporation  woe 
offered  In  evidence. 

If,  as  a  matter  of  law,  Tan^  by  being  a 
stockholder  could  not  or  should  not  have  been 
employed  as  a  salesman,  or  If  a  stocAboldw 
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who  1>  Ukewlw  an  emplojt  ttf  flie  corpon- 
tion,  and  to  whom  moncr  1b  due  by  ihe  corpo- 
ration for  aenices  as  snch,  la  bound  aa  a 
matter  ot  law  to  stand  In  flie  iMCkgronnd  on- 
tl!  all  the  creditors  of  tbe  corporation  bave 
bem  paid,  a>  settns  to  bare  been  decided  In 
aome  cases  In  reference  to  tibe  salary  dae  to 
lite  officora  of  a  coqwratlon,  tben  a  dlfloent 
Question  la  presented  and  has  to  be  decided 
by  tbe  court 

Is  tbe  legal  posltltm  taken  on  Oiat  sabject 
br  tlie  opposing  creditors  of  tills  coiporatlon 
and  BDstalned  by  tbe  district  court  COTrectI 
Oonnad  urges  that  It  Is  not,  and  dtes  Villere 
T.  N.  O.  Pore  Hllk  Co..  122  La.  760,  761,  48 
SoDtb.  162.  Ootton  Seed  Oil  Go.  r.  Boning 
Co..  106  La.  74,  ^  Soatti.  221 ;  Jones  r.  Home 
Oil  ft  DeT^pment  Co.,  124  la.  148,  49  South. 
1000;  dark  ft  Ifarsball,  Private  Corpora- 
tions, vol.  2,  p.  684;  Thompson's  Oommenta- 
rles  on  Uie  Law  of  Gotporatlons,  toL  8,  pp. 
2968-406& 

He  daims  tliat  a  corporatkm  Is  distinct 
from  the  perscms  who  compose  them,  and 
that  it  can  legally  contract  with  its  stock- 
iKdders.  dr.  Code,  art  4S&  He  dalms  tbat 
a  Btodcbfrider  in  a  corporation  occupies  to- 
wards its  creditors  a  rery  dlfFraent  jxMdtlon 
from  that  whldi  a  partnw  occni^es  towards 
those  ot  the  partnership;  tiiat  there  ia  no 
direct  and  Immediate  relation  between  a 
stockholder  of  a' corporation  and  Ito  <xeditorB 
whl^  entitles  tbe  latter  to  demand  or  to  ex- 
pect to  receive  from  tbe  former  die  giving 
to  Qiem  of  his  time  and  bis  swrlces  wltiiont 
giving  conslderatiCHi  for  tbe  same, 

We  are  of  tbe  opinion  that  the  district  court 
erred  in  Its  Jndgmmt  In  disallowing  and  dls- 
mls^ng  the  dalm  of  Tane?  for  services  as  a 
salesman.  That  portion  of  the  Judgment  Is 
annulled,  avoided,  and  reversed,  and  It  is  or- 
dered and  decreed  that  tbe  said  dalm  of 
Taney  Is  ordered  to  be  reinstated  as  a  privi- 
leged dalm  for  the  amount  theveot. 

Frledrlchs,  one  of  the  Incorporators  ot  the 
corporation,  was  appointed  by  the  court  as 
aiictlone»  to  sell  Its  property.  The  first 
Item  on  tbe  account  ct  the  receiver  Is  the 
proceeds  of  the  sales  made  by  him,  less  the 
sum  of  $1,443  whldi  he  retained  for  his  com- 
missions and  the  alleged  Incidental  expenses 
for  making  the  sales.  This  sum,  though  rec- 
ognized by  the  receiver  as  correct,  was  con- 
tested by  the  creditors  of  the  corporation. 

In  the  opinion  of  the  trial  Judge,  the  fact 
of  Frledrlchs  being  a  stockholder  precluded 
him  from  claiming  commlBsions,  and  in  his 
(pinion  a  considerable  number  of  the  amounts 
Induded  under  the  heading  of  incidental  ex- 
penses were  held  by  him  as  not  properly  con- 
stltutlng  auctioneer's  charges. 

There  Is  nothing  going  to  show  that  Frled- 
rlchs solicited  tbe  a[^intm«it  of  auctioneer. 
He  was  a  regular  auctioneer,  and  his  knowl- 
edge of  the  stock  of  the  company  was  doubt- 
less the  cause  of  hla  selection.  It  has  been 
beld  that  a  stockholder  or  officer  of  a  cor- 
poratlm  may  be  legally  appointed  auctioneer 


to  make  a  sale  of  Its  property.    Dupuy  r. 
Ddaware  Ins.  Go.  (a  C)  63  Fed.  680. 

If  so,  there  Is  no  good  reason  why  he 
should  not  be  as  mudi  entiUed  to  commls-  , 
slons  as  any  person  would  be  who  might  pw 
form  that  dat7i  or  why  tbe  amount  dne  him 
for  such  surlces  should  not  stand  on  tiie 
same  footing  as  that  held  1^  sudi  third  per- 
sons. ViUere  v.  New  Orleans  Pure  Milk  Oa, 
122  La.  7S0.  761.  48  S6uth.  162.  The  district 
court  erred  In  holding  that  Friedrichs  was 
not  wtitied  to  c(»nmissl<ais  as  auctlimeeT. 
The  Jndgmrat  api^ealed  from.  In  so  far  as  It 
disallows  the  right  of  Frledrlchs  to  commI»- 
slons  as  auctioneer,  la  annulled,  avoided,  and 
reversed. 

The  creditors  of  a  corporation  have,  as  we 
have  said,  no  legal  claim  to  the  gratuitous 
services  of  stockholders.  The  trial  Jo^e  was 
correct  In  the  conclusion  which  he  reached 
that  the  auctioneer  was  not  authorized  as 
such  to  advertise  tbe  sale  ordered  by  tbe 
court  In  more  than  two  papers.  Tbe  number 
of  newspapers  In  which  advertisements  should 
be  Inserted,  and  for  bow  long  a  time,  was 
not  left  to  be  determined  by  the  auctioneer 
through  bis  discretion  and  Judgment  If  ad- 
ditional advertlsemeuts  had  been  needed,  the 
matter  should  at  least  have  been  drawn  to 
the  attention  of  the  court,  and  Its  sanction 
obtained.  Succession  of  TrouUIy,  52  La.  Ann. 
276,  26  South.  851.  The  auctioneer  could 
claim  payment  for  no  amount  greater  than 
that  which  he  himself  actually  paid  for  ad- 
vertising. If  the  advertisements  were  obtain- 
ed for  less  than  the  usual  rates,  the  receiver 
was  fflitltled  to  the  benefit  of  any  rebate  or 
discount  given.  Succession  of  Cordevlole,  24 
La.  Ann.  322;  Union  Refining  Co.  v.  Pente- 
cost, 79  Pa.  491. 

We  judge  from  the  brief  filed  on  behalf  of 
Frledrlchs  that  bis  counsel  Is  under  the  im- 
pression that  the  elTect  of  the  Judgment  ap- 
pealed from  is  to  disallow  his  right  to  be 
.placed  on  tbe  account  of  the  receiver  as  an 
ordinary  creditor  for  any  amount  which  he 
may  have  advanced  to  assist  the  corporation. 
We  do  Dot  think  that  such  was  the  Intention 
of  the  trial  Judge.  If,  however,  the  l^al 
conclusion  reached  by  the  district  Judge  was 
that  which  counsel  apprehends  It  was,  and 
the  Judgment  appealed  from  was  Intended  to 
have  the  efTect  of  disallowing  Frledrlchs' 
right  to  be  placed  on  the  receiver's  account 
as  an  ordinary  creditor  for  tbe  amounts  ad- 
vanced by  bim  to  the  corporation,  the  district 
court  erred,  and  Its  Judgment  In  that  respect 
is  set  aside.  The  amount  which  may  be  due 
by  tbe  corporation  to  Frledrlchs  for  moneys 
advanced  by  htm  to  It  Is  directed  to  be  plac- 
ed again  on  the  account  which  the  receiver 
has  been  ordered  to  file. 

We  are  of  the  opinion  that  the  rights  of 
the  German- American  National  Bank  to  pref- 
erence of  payment  by  reason  of  Its  holding  a 
pledge  upon  the  merchandise  In  the  United 
Warehouse  and  the  Delta  Warehouse,  which 
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goods  were  separately  sold,  is  limited  to  the 
proceeda  of  such  sales  so  made,  leas  tbelr 
proportional  share  of  the  charges  for  making 
the  sale  thereof,  and  leea  the  amoants  which 
were  necessary  to  be  paid  in  order  to  free 
the  merchandise  and  goods  from  the  pledge 
and  place  them  in  the  pofaseeston  of  the  auc- 
tioneer for  the  parposes  of  sale  and  delivery 
to  the  punAiasers.  .  As  above  altered  and 
modified,  the  Judgment  appealed  from,  sub- 
ject to  oar  construction  thereof,  as  announc- 
ed herein,  is  aflarmed,  and  the  receiver  direct- 
ed to  file  a  new  account  as  ordered  by  the 
district  Judge  in  accordance  with  the  rlews 
herein  expressed. 

On  Application  for  Rehearing. 

BREATTX.  C.  J.  PlalntifC,  George  G.  Frled- 
richs,  who  Is  also  one  of  the  appellants  on 
the  alibied  gronnd  that  this  court,  In  decid- 
ing this  cause,  omitted  to  pass  upon  the  ques- 
tion whether  or  not  George  G.  Friedrlchs  "is 
entitled  to  reimbursement  for  dlsburs^ents 
legitimate  made  in  handling  and  disposing 
of  the  stock  and  property  which  was  sold  by 
blm  as  'auctioneer,* "  applies  for  a  rehearing, 
and  he  prays  that  this  court  amend  the  Judg- 
ment and  decree  by  providing  that  he  be 
placed  upon  the  second  account  to  be  filed  In 
the  cause. 

This  court  declines  to  pass  upon  the  ques- 
tion at  this  tim& 

If  this  plaintiff  odA  ajMWlIant  1>  entitled 
to  anything  in  the  way  of  reimbursement  for 
all^^  dlsbursanents,  in  handling  property 
as  before  stated,  that  Issoe  will  have  to  be 
tried  In  ttie  second  or  other  account  to  be 
filed  to  whlcb  he  refers  in  bis  application  for 
a  rehearing.  It  will  not  be  decided  on  this 
application  for  a  rehearing,  it  iwlll  have  to 
go  over  to  a  second  account  without  prejudice 
to  any  prason  to  claim  that  It  should  be  car- 
ried on  the  account  and  paid,  or  to  any  per- 
son to  urge  in  opposition  any  dtfense. 

Tbe  ap^catlon  for  a  rehearing  Is  refused. 


(126  La.) 
No.  18,273. 
STATE  T.  STRINGFELLOW. 
(Sopreme  Court  of  Louisiana.    June  6,  1910. 
Rehearing  Denied  Jane  26,  1910.) 

(SvUdbut  hy  the  Court.) 
1.  iNDICrUENT  AKD  INFORMATION  <|  202*)  — 

Defects  Gubkd  bt  Vrbdict. 

The  indictment  sets  forth  the  tenor  of  the 
petition  on  which  Mrvice  had  been  forged,  but 
by  a  clerical  oversight  its  caption  had  not  been 
copied  in  the  Indictment;  bat  as  the  petition 
was  introduced  In  evidence  without  objection, 
and  created  no  surprise,  and  as  the  defect  wao 
merely  formal,  It  was  cured  by  the  verdict 
State  V.  Hauser.  112  1a.  838,  36  South.  396. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information.  Cent  Dig.  If  640-650;  Dec. 
Dig.  S  202.*] 


2.  FOBOBBT  d  81*>— SumCMNCT  OF  INDICT- 
KENT. 

The  objection  that  the  indictment  did  not 
set  forth  that  tbs  accused  was  an  attorney  at 
law  Is  wiUwnt  merit,  as  the  statute  denounces 
the  act  of  any  one  foming  a  petltlMi,  while  tiw 
(ri>Jectioo  that  die  petition  was  not  so  named 
in  the  Indictment  is  equally  without  merit,  as 
the  accused  had  named  It  a  petition.  And  its 
tenor  set  fbrth  In  the  Indletnwnt  shows  that  it 
is  a  peUtton.  State  t.  Ciawfozd,  13  Xa.  Ana. 
300. 

[Ed.  Note.~FDr  dUist  cases,  sea  Forgezr,  Dee. 

3.  FOBGEBT  0  31*)— FOBGEBT  OF  PuBUO  REC- 
ORD—SuFFICIENCT  OF  Indictment. 

The  forring  of  a  nanw  on  a  document  sab* 
sequently  fifed  ss  a  public  rectwd  oonstitDtas 
forgery  of  a  public  record,  and,  wbea  the  in- 
dictment clearly  describes  the  instrument  with- 
out calling  it  a  public  record,  the  omisrion  ii 
not  fatal. 

[Ed.  Note.— For  other  cases,  see  Foqiery,  Dec 
Dig.  I  81.*] 

4.  iNDICnCENT  AND  Infobuation  (|  202*)— 
DEracTS— Cube  bt  Vbbdiot  —  Skttiho  Out 
Instbuhent  bt  Tenob. 

Tlie  objection  that  the  Indictment  sets  out 
the  instmment  by  ito  toior  WDnM  have  been 
good  before  verdict,  but  not  after  verdict 

IBi.  Note.— For  other  esses,  see 'Indictment 
and  Information,  Cent  IMg.  Si  640-050;  Dec 
Dig.  i  202.*] 

5.  INDICTIIENT  ASD  iKFOBlCAnOlf  ^  73*)-fiE- 

PUOKANCr. 

The  word  '^signed]"  before  the  name 
"EJthel  Weiss"  does  not  strike  the  indictment 
with  the  defect  of  repugnancy,  beeanae  the  woid 
"signed"  does  not  bear  witness  to  the  verity  of 
the  signature,  and  is  not  fatally  defective  i^ter 
verdict 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  I|  200,  201;  Dec 
Dig.  i  73.*] 

a  FOBGEBT  <|  16*)— PUBUO  DOCUMEirT— UT- 
TEBANCE. 

The  forgery  was  fraudulently  uttered  when 
it  was  filed  as  a  public  recMd  and  use  made 
of  it  in  obtaialDg  a  divorce. 

[Ed.  Note.— For  other  cases^  see  Foigeiy, 
Dec  Dig.  {  16.*] 

ProTosty  and  Honro^  JJ.,  dissenting. 

Appeal  trom  Crlmbnl  District  Court;  Par- 
ish of  Orleans;  Joshua  O.  Baker*  Judga 

William  R  Strlngfellow  was  convicted  of 
con^lTing  to  acoompliati  a  forgery,  and  ut- 
tering as  true  a  forged  instrument  and  he 
appeals.  Affirmed. 

Chandl^  0.  Luzenberg  and  J.  H.  Fersnatm, 
for  appellant   Walter  Gui<m,  Atty.  G«n..  St. 
Clair  Adams,  Dist  Atty.,  and  A.  D. 
riques,  Jr..  end  Warreo  Doyle^  Aaat.  Dlst 
Attys.,  for  Stat& 

BRDAUX,  C.  3.  Tbe  defiendant,  a  practl- 
ciug  attMney,  aj^wali  from  a  verdict  and 
Judgment  found  and  rendered  against  him. 

Ue  was  indicted  on  the  Utb  day  of  Feb* 
ruary.  1910,  for  conspiring  to  accompllafa  the 
forgery  and  uttering  as  tme  an  instmm^t 
which  had  been  forged,  for  con^Irlng  with 
one  Diamond,  and  feloniously  and  Calsely 
forging  an  acceptance  of  service  and  walvn 
of  citation  of  one  Ethel  Weiss. 


•rsr  etbsr  oases  sm  sams  tuple  aad  swtlea  NUHBBB  In  Dec  Dig.  *  Am.  Dig.  Ksr  Ho.  SotIh  a  Rs^'r  Zadesa 
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Tb6  petition  for  a  divorce  "wma  In  about 
the  usual  form  of  mich  petitlonB.  Bj  over- 
Blgfat  the  pleader  did  not  copy  ita  caption  In 
the  indictment 

The  acceptance  of  service  of  ttae  petition 
reads  as  follows: 

"Service  accepted  and  citati(»i  waived. 

"[Signed]     Sthel  Weiss." 

Diamond  was  the  hnsband  of  Etta«l  Weiss. 
He  employed  Strlngfellov  to  bring  a  suit 
for  divorce. 

Tbo  diarge  wn,  eabstantlaUy,  iliat  Dia- 
mond's wife  did  not  acc^  service  of  the 
l)etitlon;  that  It  was  fiotsed  by  the  attorney. 

The  attwnc^  took,  a  default  A  confflrma- 
tlon  of  the  defiialt  followed  In  due  time. 

In  the  case  before  us  for  decision^  the  de- 
fendant -was  found  gnllty  as  charged  on  Oie 
second  and  third  counts  and  condenmed  to 
serve  three  years  at  hani  lahw  in  the  peni- 
tentiary. 

The  state  abandoned  th^  case  against  Dla- 
mond. 

The  defendant  flled  a  dnnurrer,  in  wfaldi 
lie  averred  ttiat  there  Is  no  sndi  crime  as  to 
■'con^lre,"  **comblne,"  *^agree  and  confeder- 
ate together  to  forge." 

The  prosecuting  oSLcem  for  the  state  aver 
that  this  demurrer  was  withdrawn  by  the  de- 
fendant 

The  trial  judge  states— hia  statement  was 
made  part  of  a  bill  of  exceptions— ttiat  he 
-was  tequested  by  counsel  In  the  district  court 
to  ovoTule  llie  demurrer.  He  abandoned  It 
for.  Bald  counsel  for  defendant  in  the  dis- 
trict court  It  had  been  based  on.  the  as- 
Bumptlon  that  there  was  no  statute  denoun- 
cing as  A  crime  a  conspiracy  to  forge;  that, 
upon  further  search  of  the  subject  be  found 
a  statute  denouncing  such  crime. 

See  Rev.  St  pp.  869,  37a 

Counsel  who  argued  Ihe  case  before  this 
court  stated  that  be  did  not  thlnlc  .taiat  he 
ought  to  argue  the  plea  t^t  la  the  demurrer 
In  question. 

The  district  court  having  overruled  this 
demurrer,  no  bill  of  exertions  was  taken  to 
the  court's  order  overruling  the  plea;  the 
court  leava  it  where  It  la,  with  tiie  remark 
that  this  demurrer  was  only  directed  agalnet 
the  first  count  and  not  at  all  to  the  count 
charging  forgery. 

Motion  for  a  new  trial  was  flled  end  over- 
ruled. 

The  motion  for  new  trial  was  taken  to  the 
admlsidbility  of  evidence  and  presents  ques- 
tiona  which  relate  to  the  guilt  or  Innocoice 
of  the  defendant  which  we  do  not  consider 
before  as  for  decision. 

This  brings  us  to  the  motion  In  arrest  of 
Judgment  v/^lch  presents  the  important  and 
thfurough^  argued  i>oint8  of  Uie  defense. 

1310  error  charged  Is  that  tiie  indictment 
falls  to  set  fwtSi  that  the  petition,  the  ac- 
ceptance of  service^  and  waiver  of  ritatlon 
fonned  part  of  the  public  record  and 
filed. 


The  motion  In  arrest  of  Judgment  was 
overruled  on  the  ground  that  the  objection  of 
the  defuse  came  too  late;  It  having  been 
flled  after  motion  for  new  trial. 

Before  taking  up  this  motion  In  arrest  Of 
Judgment  for  dedslon,  we  note  that  due  to 
derical  error,  the  indictment  shows  tihat  the 
petition  In  tiie  suit  for  a  divorce,  on  which 
was  written  tb6  alleged  fwged  acceptance, 
was  copied  tn  full  In  ttie  Indictment  except 
that  the  caption  and  tttie  of  the  suit  was 
omitted  In  the  indictment 

l^e  Judgment  of  divorce  had  been  j>laoed 
over  the  caption;  In  copying.  It  the  caption, 
was  nnlntentionally  omitted. 

wath  that  exception,  the  petition  and  the 
acceptance  of  service  are  celled  In  full  in 
the  Indictment. 

The  missing  caption  team  the  petition  la 
made  one  of  the  grounds  upon  whi<A  die  de- 
fense relies. 

T%e  plaintiff  avers  that  while  time  was 
no  epeclflc  averment  that  the  instrument  al- 
leged was  a  public  record,  liwit  the  petition 
having  been  copied  In  full,  except  the  cap- 
tion, as  before  mentioned.  It  shows  tt  is  a 
public  record:  tiiat  it  was  a  petition  for  a 
divorce;  ttat  the  original  petition,  bearing 
title  of  the  cause  and  indorsed  "Filed,**  was  of- 
fered in  evidence  wlOont  ol^ecUon  on  the 
part  of  the  defendant;  that  the  doctrine  of 
"aider  by  verdict*'  applies;  that  no  demur- 
rer was  filed,  and  no  Mil  of  partiaUani  nxk- 
ed  for;  tiiat  It  Is  too  late  after  Terdict  to 
raise  the  question  of  the  Insufficiency  of  the 
Indictment;  that  it  was  a  typographical  er- 
ror, made  evident  by  the  original  petition, 
produced  in  court  during  a^ument 

The  defouw  inalstB  that  the  cnnlaslon  was 
an  error  of  substance  not  cured  by  tiie  ver- 
dict 

lAnother  p<^t  argued  by  the  defense  la: 
That  the  indlctmoit  contains  the  averment 

tiiiat  the  petition  was  copied  "according  to 

Its  tenor." 

That  the  word  "tenmr"  used  In  tiie  indict 
ment  la  fatal  to  the  validity  of  the  indict- 
ment 

That  the  indictment  does  set  forth  all  of 
the  petition  excq>t  tiie  caption. 

We  will  liere  state  that  the  «ipti<m  adds 
nothing  subetantial  to  the  petition. 

We  take  up  the  question  whether  the  doc- 
trine of  "aider  by  verdict"  cures  the  d»ical 
error. 

We  are  of  (v>lnlon  that  it  does.  The  de- 
ci8t<m  to  which  we  will  refer  later  sustains 
that  view. 

miere  was  no  surprise  or  advantage  taken 
In  the  trial  of  the  defoidant  Nothing  of  the 
kind  appeara  ot  record.  Whatever  defect 
there  was  was  apparent  enough;  the  objec- 
tion ought  to  have  hem  urged  before  verdict 
State  V.  dement^  42  Ia.  Ann.  B88.  7  South. 
685. 

The  defendant  pleaded  a  demurrer  and  lim- 
ited his  defense  to  the  demurrer  without  at 
the  time  urging  any  othw  objection.  No  de- 
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fense  was  prescated  ftt  fhls  time  to  any  m«re 
matter  of  form.  Then  Is  something  here  In 
the  nature  of  failure  to  object 

There  Is  a  crime  denoimced  despite  the 
omission  before  mentioned. 

It  was  an  ammdable  defect  A  d^ect  In 
an  Instromoit  that  may  be  amoided  la  a  form- 
al defect 

Evidence  was  admissible  and  was  admitted. 

The  decision  In  State  v.  Hanser,  112  La. 
387,  36  South.  830,  Is  pertinent  Evidence  of 
the  charge  not  averred  had  been  given,  as  in 
the  case  here.  The  court  gave  effect  to 
"waiver  by  rwdlct,'*  and  ai^rovlne^  quoted 
from  Stevens  on  Iaw  of  Criminal  Procediire^ 
p.  171: 

"When  an  averment  Is  Imperfect  but  la  of 
such  a  nature  that  the  verdict  could  not  have 
beeu  returned  unless  evidence  of  the  matter  not 
averted  had  been  given,  the  defect  la  the  indict- 
ment is  said  to  be  cured  l>y  the  verdict  and 
cannot  be  tainn  advantage  ox  la  aneat  of  Jndg- 

The  Instrument  presented  by  defendant  to 
ttae  court,  for'a  divorce,  If  defectlvtiy  alleged, 
must  be  held  covered  under  that  view. 

From  Dr.  Wharttm: 

There  is  a  general  rule  as  to  pleading  at 
common  law,  and  in  dvll  and  criminal  pro- 
<ceedlng8  there  la  no  distinction  betweea 
pleadings. 

If  the  rule  is  the  same,  the  verdict  raidered 
without  the  least  objection  on  the  sround 
urged  cannot  be  annulled. 

In  another  decision,  the  court  la  eqtially 
as  clear  and  direct  If  there  was  Indeflnlte- 
ness  or  want  of  technicality  In  the  name 
given.  It  was  cured  by  setting  forth  the  In* 
strument  in  full  in  the  bill.  State  t.  Craw- 
ford, 13  La.  Ann.  350. 

These  decisions  overlap  this  point  and  have 
application  to  the  other  objectlona  of  de- 
fendant 

We  pn^Kwe  to  consider  than  at  this  time. 

Tint  That  the  Indictment  does  not  allege 
that  W.  B,  Strlngfellow  was  an  officer  ot  the 
court  or  was  anthorlced  to  file,  or  to  Bign,  a 
petition. 

Withont  refoance  to  decision  dted  supra. 
It  Is  evident  under  that  statute  that  a  crime 
Is  denounced  In  the  indictment  for  if  the 
words  "attoraey  at  law"  had  been  Inserted 
tbey  would  add  nothing  to  the  offoiae  diarg- 
ed.  Tlie  statute  dmounces  the  act  of  any 
perstm  who  makes  any  public  document  tbe 
subject  of  forgery.  Section  888,  Rev.  St 

In  the  second  place,  the  defendant  urges 
that  the  Indictment  does  not  show  that  the 
writing  set  out  was  a  petition;  that  a  petl* 
tlon  must  mention  die  name  or  title  ot  the 
court  to  which  it  Is  addressed. 

Tbe  petition  gave  to  defendant  full  notice 
of  the  crime  charged,  and  must  have  been 
considered  In  the  trial  of  defendant  The 
tenor  of  the  Indictment  showed  that  It  was  a 
petition.  It  was  his  petition,  which  be  never 
disavowed. 


(La. 

We  quote  from  the  Snow  Case,  80  I*.  Ann. 

402:  - 

"Where,  however,  tbe  initnnnent  or  writing 
Is  set  forth  in  fnll  in  the  bill  of  information,  ia 
totidem  verbis,  any  lack  of  deOnlteness  lo  its 
designation  or  description,  otherwise,  was  cured 
even  at  common  law,  and  an  incorrect  designa- 
tioD  might  be  rejected  as  sarpInBage"~citinc 
Wharton's  American  Criminal  Law  <7th  Bd.) 
I  1407,  and  note  "w,**  and  authorities  dted. 

See,  also.  State  r.  Crawford,  IS  La.  SCO; 
Reglna  v.  WUliams,  2  Eng.  Law  &  IBqnltT  Be- 
ports,  B3S.  , 

Third-  That  the  acceptance  of  service  was 
not  a  public  record. 

This  contention  consists  in  a  deniaL  It  Is 
a  public  record.  It  was  filed  and  la  now  kc^t 
as  a  public  record.  A  docnmoit,  though  not 
strictly  In  form,  wblch  servea  tbe  purpose 
Intended,  wbUib.  Is  filed  and  kept  with  the 
record.  Is  a  public  document 

In  tbls  Instance  the  acceptance  was  really 
not  informal.  It  snree  the  purpose,  altltough 
it  was  not  written  with  the  technical  pre- 
cision required  by  the  Code  of  Practice.  The 
acceptance  is  copied  literally  in  our  decWon. 

It  and  the  petition  are  a  part  of  the  irablle 
records.  It  was  snffldentl^  described  in  the 
tndlcbnait  to  have  It  considered  a  public  rec- 
ord, although  the  word  "public^  was  not  used 
as  quall^ln^  "record."  The  coort  determines 
whether  a  certain  instrument  is  or  is  not  a 
public  record  as  a  qnestl(A  of  law.  State  t. 
Anderson,  80  La.  Ann.  KS7. 

Fourth.  That  it  is  not  alleged  In  the  lodlct- 
mmt  that  it  la  a  public  record.  This  ground 
la  in  substance  a  reiteration  of  gronnds  above 
numbered  8,  to  whldi  we  have  jost  referred. 
We  none  the  less  add: 

The  descrijvtlon  set  out  in  full  the  offense 
charged. 

It  Is  very  evident  tliat  it  is  a  petition  for  a 
divorce,  addressed  t9  a  court  of  jtmtlce.  It 
could  be  addressed  (mly  to  a  court  It  la  mg- 
gestlve  of  nothing  elsfc  It  Is  a  record,  al- 
though the  word  **record*'  Is  not  used  eo 
nondne;  ttae  instrument  arerred  In  the  In- 
dictment is  a  public  record. 

Fifth.  That  the  Indictment  sets  out  tlie  In- 
strument by  its  tenor,  although  the  pleadw 
did  not  copy  the  caption  of  the  petitlcn  in 
wblch  suit  tat  a  divorce  waa  rendoed,  is 
another  ground. 

The  objection  before  Tudict  would  bare 
been  good;  not  after  verdict,  under  repeated 
decisions. 

The  word  'tenor"  Is  not  as  far  reaching  aa 
defendant  contrads.  It  may  be  cured  by  the 
verdict 

Sixth.  Repugnancy  by  the  use  of  tbe  word 
"CSlgned]"  before  the  name  of  the  one  whose 
name  It  was  alleged  was  made  tbe  subject  oT 

forgery. 

The  word  "[Signed]**  before  "Btbel  Weiss'* 
(the  wife  against  whom  the  divorce  was  ob- 
tained on  the  petition  and  acc^tance  of 
vice  before  mentioned)  does  not  bear  witness 
to  the  verity  of  the  aignatureb 
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It  1>  not  fatany  defecttve  after  verdict 

The  next  ground  of  defense:  That  In  the 
divorce  proceedtDgs  It  does  not  appear  that 
the  petition  was  filed  In  court 

The  legal  KwesDmptlon  Is  that  the  petition 
was  filed  In  court 

The  acG^tanee  of  the  service  was  a  mat- 
ter of  record. 

At  common  law,  a  person  may  be  guilty  of 
totgerj  by  falsdy  and  frandulmtly  making 
or  altering  any  matter  of  record.  Busstil  On 
Crimes  (7th  BdJ  p.  1683. 

The  acceptance  of  service  Is  a  record  In 
Itselt  Service  was  accepted.  It  must  be  in> 
ferred,  after  the  petition  had  been  filed. 
That  lis  the  requirement  of  artide  177  (tf  the 
Code  of  Practice— that  it  shall  be  first  filed. 
The  petltlcm  bad  been  filed  as  made  certain 
by  testimony  admitted  without  objection. 

The  Code  of  Practice  provides  that  the  de- 
fendant, or  his  attorney,  may  certify  in  writ- 
ing and  under  his  signature^  on  the  back  of 
the  original,  delivered  to  the  clerk,  the 
waiver  of  service. 

The  following  decision  ht^ds  that  no  Judg- 
ment should  be  revised  for  any  Imperfec- 
tion in  the  indictment  if  the  offense  Is  set 
forth  with  sufficient  certainty  to  enable  the 
court  to  give  proper  Judgment:  Common- 
wealth V.  Ervln,  2  Ya.  Cas.  S37. 

The  controlling  reason  is  that  no  objection 
was  timely  urged. 

"Under  the  Reviaed  Code  1819,  p.  611,  pro- 
viding that  after  verdict  no  Jadgment,  on  an 
Indictment,  should  be  reversed  for  any  imper- 
fection in  ttie  indictment  if  the  offense  charged 
therein  be  plainly  and  in  substance  set  forth 
with  sufficient  certainty  to  enable  the  court  to 
give  judgment  tbereon,  according  to  the  right 
of  the  cause,  a  judgment  sho^d  not  be  set 
aside  when  the  mdictment  charged  that  the 
person  wiUfnlly  assisted  in  a  forgery  without 
Betting  out  the  person  who  was  assisted."  Cen- 
tury, vol.  28,  c.  160S. 

The  law  of  the  state  of  Virginia  cited  In 
the  excerpt  above  cannot  be  hroader  than 
the  article  of  our  Bevlsed  Statutes  author- 
izing amaidmoits  In  criminal  proceedings. 

Each  anthorlzes  amendment  in  matter  of 
form,  and  under  each,  when  questions  of 
form  are  not  raised,  they  may  be  considered 
cured  by  the  effect  of  silence. 

The  defect  in  the  averment  was  amend- 
able. It  follows  that  It  is  cured  by  failure 
to  plead. 

If  the  defendant  had  pleaded  guilty  to  the 
Indictment  he  would  have  been  boand  by  his 
plea.  He  would  have  had  after  this  plea 
scant  ground  for  contending  that  sentence 
could  not  be  1^1  because  he  had  not  bera 
charged  with  a  crime. 

There  would  have  been  no  ground  for  sndi 
a  contoitlon  because  the  averment  In  the 
Indictment  substantially  alleged  a  crime. 

Had  It  not  alleged  a  crime,  evea  the  plea 
of  gnllty  would  not  have  been  snfllclent  to. 
mable  the  court  to  Impose  a  legal  sentence 

He  did  not  plead  gnllty,  bnt  allowed  the 


case  to  go  on,  and  the  trial  was  had,  and 
verdict  returned  without. objection  except  by 
demurrer,  which  had  been  properly  over- 
ruled. 

He  to<ft  the  diances  of  an  acquittal  m  the 
merits.  The  technical  polnte  are  cured. 

A  forged  Inatnunent  can  constitnto  a 
crime,  if  It  be  made  to  appear  that  ^  gemi- 
In^  it  would  be  evidence  of  the  fiict  it  re- 
cites and  that  it  would  prejudice  the  rl^t 
of  anothw.  State  v.  Anderscm,  30  La.  Ann. 
557, 

The  acceptance  and  waiver  of  service 
would  be  evidence  (It  la  sufficiently  complete 
to  all  Intent  and  purpose),  If  true,  of  the 
fact  It  recites,  and,  as  a  forgery,  It  was 
prejudicial  to  the  rights  of  another. 

While  It  is  true  that  the  acceptance  of  serv- 
ice, or  Its  waiver,  was  not  precisely  in  the 
form  of  such  acceptance  or  waiver,  required 
by  Code  prac.  art  177,  it  was  all  that  is 
necessary  for  a-complete  acceptance,  or  waiv- 
er. It  served  the  active  purpose  of  such  an 
acccptanca 

The  result— the  divorce  obtained  by  de- 
fendant as  attorn^— shows  that  It  was  tak- 
en as  evidence  of  the  fact  it  recites,  and  that 
it  prejudiced  the  right  of  another. 

The  defendant  bad  an  opportohlty  to  ob- 
ject at  the  time  that  he  filed  his  demurrer. 

Again,  he  had  opportunity  to  object  when 
evidmce  was  offered,  and  when  the  judge  de- 
livered his  charge  to  the  jury,  or  in  his  mo- 
tion for  a  new  trial  (rathor  late  as  to  the 
latter,  stUl  It  would  have  been  more  timely 
ui^ed  than  in  the  motion  in  arrest  of  jndg- 
menQ. 

It  must  be  borne  In  mind  that  the  Indlct- 
moit  substantially  sets  forth  the  offmse 
charged. 

The  forgery  of  any  "document  public  or 
private,  If  prejudicial,'*  Is  an  offense.  Bos- 
coe,  Orimlnal  Evidence,  p.  4d7. 

It  was  not  necessary  to  copy  the  instru- 
ment forged  in  full.  State  v.  Sherwood,  41 
toL  Ann.  816,  6  South.  629. 
'  The  use  of  the  word  **tenor"  is  not  forever 
tataL  If  the  Indictment  does  not  severally 
set  forth  every  part  of  the  Instrument  it 
may  be  cured  by  ammdment  or,  as  In  this 
case,  1^  silence  before  verdict 

Since  the  case  was  argued  at  bar  and  sub- 
mitted, a  sop^onental  brief  bas  been  filed 
by  defendant. 

The  proposition  a^ed  in  this  supplemen- 
tal brief  is:  Tbat  the  jury's  verdict  is  un- 
certain. 

That  the  second  count  is  a  count  nega- 
tlving  prescription. 

That  the  third  count  in  the  indictment  Is 
the  forgery  'count 

That  the  fourth  count  is  a  publishing 
count 

That  the  jury  nowhere  said  guilty  of  the 
fourth  count  or  guilty  of  jnibllshlng  as  charg- 
ed In  the  Indictment 

Tbat  while  tbe  publishing  count  seta  forth 
no  offense  the  jury  failed  to  return  a  verdict 
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on  this  coimt,  as  it  Is  the  fourth  count  In 
the  indictment  There  Is  an  error  of  fact 
in  the  position  of  defendant  aa  made  eTldwt 
by  the  following: 

'Diamond  not  guilty.**  W.  R.  Stifogfellow 
"guilty  aa  <diar^  In  the  aeeond  and  third 
counts." 

The  verdict  as  relates  to  the  third  count 
Is  responsive  to  the  offense  as  charged  in 
the  third  count. 

The  court  sentenced  the  defendant  to  suf- 
fer imprisonment  in  the  state  penitentiary 
at  hard  labor  for  three  years  on  the  count 
on  which  he  was  found  guilty  of  forgery, 
and  on  the  other  count  sentenced  the  defend- 
ant to  suffer  Imprisonment  in  the  state  peni- 
tentiary at  hard  labor  for  two  years. 

The  court  further  ordered  that  the  sen- 
tence of  two  years  run  concurrent  with  the 
sentence  of  three  years;  so  that,  if  the  sen- 
tence for  two  years  Is  null,  there  still  re- 
mains the  sentence  for  three  years. 

We  have,  while  considering  the  supple- 
mental brief,  gone  back  to  the  motion  in  ar- 
rest  of  Judgment  and  reconsidered  the  main 
issues.   We  add  Uie  following: 

The  purpose  of  the  rules  of  practice  In 
criminal  cases  ifl  to  enable  a  defendant  to 
avail  himself  of  them  for  hla  protection.  At 
every  step  he  may  invoke  them.  If  the  right 
Is  denied,  he  has  the  right  to  have  the  ruling 
reviewed.  But  if  he  chooses  not  to  Invoke 
thene  rules,  he  Is  bound  by  the  result  The 
motion  in  arrest  of  Judgment  is  mainly  di- 
rected to  the  alleged  want  of  due  process  of 
law,  and  to  averred  Illegalltiea. 

Now,  as  to  due  process  of  law  the  court 
had  Jurisdiction. 

All  notices  required  were  given ;  the  Is- 
sues presented  were  decided  contradictorily 
with  the  accused.   He  had  his  day  In  court 

Now,  as  to  the  illegalities  charged: 

They  were  cured  by  the  defense.  The  in- 
dictment ^d  set  out  at  least  in  general  terms 
all  the  elements  of  the  offense. 

True,  there  can  be  no  waiver,  "if  the  dec- 
laration In  a  civil  suit  embodies  no  cause  of 
action,  or  the  Indictment  in  a  criminal  one 
charges  no  offense." 

We  are  of  the  opinion,  as  before  express- 
ed, that  the  Indictment  charges  an  offense, 
"cured  at  common  law  by  verdict"  At  com- 
mon law  the  verdict  cures  some  things — as 
to  which  the  rule  Is  the  same  in  criminal 
causes  as  in  civil.  It  Is  that  though  a  mat- 
ter, either  of  form  or  of  substance,  is  omit- 
ted from  the  allegation  or  alleged  imperfect- 
ly! yet  If  under  the  pleadings  the  proof  of  It 
was  essoitlal  to  the  finding,  it  must  be  pre- 
sumed, after  verdict,  to  tiave  been  proved, 
and  the  party  cannot  now  for  the  first  timp 
object  to  what  has  wrought  him  no  harm. 

Sec.  707  of  Bishop's  New  Grim.  Pro.  c. 
58,  li  70&-707.  pp.  420-423;  Marr's  Criminal 
Jurt^mdeDce,  I  476.  Whether  this  section 


Is  sustained  In  full  or  not  by  the  authorities 
cited  by  the  learned  commentator,  it  is  soffl- 
ciently  sustained  In  well-considered  decisions 
in  this  and  courts  of  other  Jurisdiction  to 
sustain  the  (pinion  that  grounds  allied  In 
the  motion  in  arrest  had  been  cured  by  the 
verdict  The  void  irregularities  charged  are 
not  as  void  as  allied;  they  wen  voidatale 
and  could  hare  tMOD  artdded  <m  ttaadj  <^ 
Jectlon. 

This  case  lias  received  oar  most  careful 
consideration.  We  have  not  found  it  possi- 
ble to  grant  the  relief  asked. 

The  verdict  and  Judgment,  in  our  view  of 
the  law,  cannot  be  reversed  on  the  appeal. 

For  reasons  stated,  the  verdict  and  Judg- 
ment are  affirmed. 

PBOYOSTT  and  MONROE,  JJ..  dissent 


a26  La.) 
No.  18^270. 
STATE  V.  VARNADO. 
(Supreme  Court  of  Louisiana.   June  20^  1910.) 

(SvUahui  »y  tU  Court.) 

1.  CannnAX.  Law  (|  1043*)— ApPEUr-RKSES- 
VATion  or  Gbouhds— SnmciEHCT  or  Ob- 
jection TO  Chabob. 

A  general  objection  to  the  diarge  of  the 
coart  presents  nothing  for  review. 

[Ed.  Note.— For  other  caaea,  sea  Criminal 
Law,  Cent  Dig.  I  26S4;  Dec  Dig.  I  1013.*] 

2.  HOinCIDE  <|  112*)— SBLF-DBFSMSB— INIBM- 
TIONALLT  BBIROINO  ASOITr  DlFFICni.TT. 

A  person  who  Intentionally  brings  aboat  a 
difficult  by  any  wrongful  act  or  meaos  canDot 
avail  himself  of  necessary  self-defense,  before 
abandtmlag  the  conflict  and  xetzeatiag  in  good 
faith. 

[Eia.  Note.— For  other  cases,  see  HomiddcL 
Cent  Dig.  H  145-lCO;  Dee.  D%.  1 112.*] 

8.  Ceiminal  Law  (i|  763^  764*)— T«ial— Ik- 

STBUCTI0N3  ON  FACTS. 

A  special  itistnictioD  that  trenches  on  the 
facts  should  be  refused. 

[Ed.  Note.— For  other  easei^  see  Criminal 
lAw,  Cent  Dig.  H  1731-1748;  Dee.  Dig.  U 
768.  764.*] 

4.  HOMICIDB  d  107*)— EOCCDSABLB  HOWCIDK 

— Pbevention  or  ComiissiON  or  Fblont. 
The  judge  properly  charged  that  bomidde  is 
excusable  to  prevent  the  commission  of  a  felony, 
but  that  a  man  may  not  be  lawfully  alain  for 
a  felony  already  committed. 

[Ed.  Note. — For  other,  caaes,  see  Homicide, 
Cent  Dig.  I  137 ;  Dec.  big.  |  107.*] 

5.  CaiuRAi.  Law  ({  830*)— Tbui<— Rbtcsal 
or  REQUBora  Rbqubbt  Nebdihs  BIooxtica- 

XIOH. 

A  special  Instntetkm  that  needs  modifica- 
tion and  qualification  may  be  pxoperiy  lefoaed. 

[Ed.  Note.— For  other  casek  see  Ofanlnal 
Law.  Cent  Dig.  H  201%  TOS^TOlli  D«L  Dig. 
I  B80l*] 

6.  HovToiDB  n  300*)— IirBTBuei'iom— BIoox- 
noATioN  or  RxquBsrr— SsLr-DKRifBB. 

Where  the  accused  relies  on  a  plea  <rf  aelf- 
defeose,  the  judge  may  properiy  qnaliiy  a  re- 
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quested  Instnictioii  hj  the  ptotIso  that  the  ac- 
cused was  Qot  the  pnmdcer  of  the  difllealty. 

[Ed.  Note.— For  other  caMs,  we  Homldde, 
Dec.  Dig.  I  300.*) 

7.  OBDIINAL    La.W    (I   814*)— INSTBUOHOHS— 

Appucation  to  Gasb. 

A  reqoeBted  instruction  that  a  conspiracT 
to  Bet  fin  to  a  house  ends  with  the  tianung  of 
the  Btructure  is  obJecUon&ble  as  an  abstract 
pzoporitlon  of  law,  -wfaett  the  bill  redtes  no  par- 
ticaiar  fkets  callinr  fbr  such  an  instractlon. 

[Bd.  Note^Por  otliw  cases,  see  Criminal 
Law,  Gent  Dig.  H  1970-1980;  Dee.  Die  | 


8.  iHBTBDCnON  PBOPBBLT  QUALIFIED. 

A  qualification  of  such  a  requested  instruc- 
tion by  the  court  adding  tiiat,  in  the  case  of  ar- 
son, toe  perpetrator  is  responsible  for  the  con- 
sequences that  arise  directly  or  indirectly  from 
the  feI(xiious  act,  and  if,  as  a  consequence  grow- 
inr  out  of  such  a  crime,  the  life  of  a  human 
hems  is  taken,  the  otFease  would  be  murder, 
held  Dot  prejudicial  to  the  accused,  when  con- 
sidered in  coanection  with  other  dianes  that 
presented  fairly  and  fully  the  law  applicable  to 
the  facts  of  the  particular  case. 
O.  Hoin^ciDB  (5  276*)  — Pbosecdtion  — QuEB- 

TIOK  FOB  JUBT— APPABENT  NeCESSITT. 

Where  the  deceased  was  disarmed  <d  his 
weapon,  and  then  killed  by  the  accused,  or  his 
accomplice,  or  both,  it  was  for  the  jury  to  de- 
termine under  all  the  facts  and  drcumstaoces 
of  the  case  whether  there  was  an;  real  or  ap- 
parent necessity  for  the  honUcide. 

[Bl  Note.— For  other  cases,  see  Hnnidde, 
Gent  Dig.  I  069;  Dee.  Dig.  i  276.*] 

10.  Oriuinai,  Law  (|  {!08*)—Dvidbnce— AO- 
complices— Competemot. 

An  accomplice  is  a  competent  witness.  His 
connection  with  the  crime  and  an;  inducements 
held  ont  to  blm  by  the  prosecntlon  to  obtain  his 
testimony  merely  aflfect  bis  credibility. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SI  1090-1123;  Dec.  Dig.  | 
608      Witnesses,  Cent.  pig.  U  244-24a] 

11.  {^IHINAI.  Law  ({  780*)— OteAIr-MlSCOff- 

DrcT  OF  Pbosecutob. 

Where  the  accused  objected  to  the  remarks 
of  the  district  attorney  as  commenting  on  tbe 
accosed's  failure  to  testlf;  in  his  own  behalf, 
and  the  trial  judge,  although  not  understanding 
the  Temarlcs  as  applying  to  the  defendant,  offer- 
ed to  charge  the  jury  to  disregard  them,  or  to 
discharge  the  jury,  and  counsel  for  tbe  accused 
objected  to  such  discbarge,  and  the  Judge  there- 
upon proper);  charged  the  jury  as  to  the  rights 
of  the  accused  in  the  premises,  held,  that  the 
accused  bad  no  just  cause  of  complaint. 

[Ed.  Note.~ror  other  cases,  see  Crimhial 
Law,  Cent  Dig.  |  16»3 ;  Dec.  Dig.  |  730.*J 

12.  ScRDAT  (I  80*)— Holidays  ^  S*>-JnDx- 

CIAL  PBOCEEDINOB  —  KlOXIFIHG  ARD  Rl* 

coBDxno  TuDicr. 

A  verdict  may  be  lawfijlly  Eecelved  and  xe> 
corded  on  a  Sonday  or  other  legal  holiday. 

[Bd.  Note.— For  other  cases,  see  Sunday, 
Cent.  Dig.  1  82;  Dec.  Dig.  I  SO;*  Holidays, 
Cent  Dig.  11  2,  4,  6 ;  Dec  Dig.  |  5.*] 

IS.  CKDasAL  Law  (|  1090*)— Afpial— Bk- 
▼iBw— Motion  fob  New  TuAL—NBCESBiTr 

FOB  BUX  OF  BXCEPITONB. 

The  actios  of  a  trial  Judge  on  a  motion  for 
ft  new, trial  oumot  be  lerlewed  without  a  bill 
of  exception  on  nutters  not  disclosed  by  the 
raeofd. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cent  Dig.  S  2822;  Dec.  Dig.  |  1000.*] 


Appeal  from  Twenty-Fifth  Judicial  Dia- 
trlct  Court,  Pariah  of  Tangipahoa;  Robert 
B.  EIUs,  Judge. 

Will  Varnado  was  convleted  ot  manalaogli- 
ter,  and  appeals.  Affirmed. 

See^  also,  124  La.  7U,  00  fiooth.  661. 

Jeise  B.  Webb  and  Bichardwm  A  Kemn 
for  appelant  Wiltw  Onion,  Atty.  Oen., 
and  W.  H.  Mcaendon,  Dlst  Atty;  (B.  B. 
R^d,  Thoft.  H.  BankstfUJ,  B.  B.  Parser,  and 
B.  Q.  Pleasant,  of  conned),  for  the  State. 

LAND,  J.  Warren  Ricka  and  Will  Varna- 
do were  jointly  indicted  for  tbe  murder  of 
Jeff  Amacker  on  January  1,  1909.  Ricks 
was  granted  a  severance.  Varnado  was  tried 
and  Mmvicted  of  manslaughter,  and  has  ap- 
pealM  from  a  sentence  of  Imprisonment  at 
hard  labor  for  20  years. 

A  number  of  hiUs  of  exception  are  relied 
on  for  the  reversal  of  the  verdict  and  sen- 
tence. We  will  preface  their  consideration 
by  a  recital  of  the  substance  of  the  evidence 
as  disclosed  by  the  record.  The  most  im- 
portant witness  for  tbe  state  was  Warren 
RI<^  who  had  agreed  with  the  prosecuttog 
officer  to  plead  guilty  to  a  charge  of  man- 
slaughter. According  to  Ricks'  verelon,  be 
and  Varnado  conspired  to  bum  a  vacant 
negro  cabin  on  the  land  of  AmadEw.  Var- 
nado was  to  set  fire  to  tbe  hooee,  and  tbw 
both  were  to  ai^ear  on  the  scene,  raise  an 
alarm,  and  act  as  If  they  were  trying  to  save 
the  adjoining  structures.  This  scheme  was 
carried  out.  Ama(^er  appeared  and  shot 
Varnado.  The  two  parties  clinched,  and  In 
the  struggle  for  the  pistol  Varnado  was  also 
shot  in  the  leg.  He  called  on  Ricks  for  help, 
and  Ricks,  responding,  mortally  wounded 
Amacker  with  a  discharge  from  a  shotgun, 
and  Varnado  then  shot  Amacker  several 
times  with  a  pistol.  According  to  Ricks' 
version,  the  shotgun  used  by  him  must  have 
been  carried  to  the  scene  of  tbe  bomlclde  by 
Varnado;  but  the  sudden  appearance  of 
Amacker  with  his  drawn  pistol  prevented 
Varnado  from  getting  to  bis  gnn,  and  fore* 
ed  him  to  grapple  with  his  adversary.  There 
la  evidence  tending  to  support  the  contention 
of  prosecution  that  Amacker  was  called  out 
of  his  house  by  Ricks,  or  Varnado,  or  both 
of  them,  on  tbe  night  of  the  bomlclde. 

The  theory  of  the  prosecntlon  was  that  the 
burning  of  the  cabin  was  for  the  purpose  of 
attracting  Amacker  to  the  scene  of  the  fire 
with  the  view  ta  making  a  deadly  assault 
upon  him ;  and  counsel  for  the  state  argued 
that  Varnado  was,  therefore,  the  aggressor 
in  the  dlfflctdty  and  conld  not  plead  self-de- 
fense. 

The  contention  of  the  defense  was  that 
the  evid«ice  did  not  show  that  Varnado  set 
fire  to  the  cabin,  but  that  he  appeared  on  the 
scene  after  the  building  had  been  fired,  for 
the  purpose  of  giving  the  alarm  and  pre- 
serving the  adjacent  structures ;  and,  in  the 
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altomatire,  that  the  alleged  arson  had  bem 
oomirieted  before  the  arrival  of  Anuufter  at 
the  K^ace  of  the  Are,  and  that  the  deceased 
shot  Tamado  for  the  anppoBed  offense  of  ar- 
son, without  other  provocation. 

There  aivears  In  the  record  an  nnslgned 
Mil  of  exception  (Na  11)  etmtalnlng  an  om- 
nibus obJectlfHi  to  the  general  diarge  ot  the 
court  Even  had  the  bill  been  signed,  an  ob- 
jection of  this  kind  Is  not  reviewable. 

Bill  No.  12  was  reserved  to  the  refusal  ct 
the  Judge  to  gl^  certain  qpeclal  InstmctlonB 
on  behalf  of  the  defenduit. 

Bill  No.  IS  was  reserved  to  the  modifica- 
tion of  certain  special  Instructloiu  numbered 
1.  2,  8,  and  4. 

Bill  No.  14  was  reserved  to  spedal  diarges 
granted  on  behalf  of  the  state. 

No  omiplalnt  Is  made  in  this  court  of  the 
general  Instructions  given  by  the  trial  Judge 
to  the  jury.  Among  other  matters  the  judge 
chained  as  follows,  to  wit : 

"Attack  provoked  bj  defendant  The  coart 
iDfltmcts  the  jury  that  a  party  chained  with  an 
unlawful  or  deadly  assaalt  upon  another  can- 
'Dot  avail  hiiDself  of  necessary  lelf-defeiise  if 
the  necessity  for  such  defense  was  brought  on 
by  hia  own  deliberate,  wrongful  act" 

Hhta  Instruction  is  good  law.  and  was  am- 
plified and  explained  in  the  qwdal  charges 
hereafter  discussed. 

Special  diarges  1,  2,  8,  and  4,  as  diown  by 
the  record,  do  not  disclose  In  what  respect 
the  Instructions  wem  modified,  and  the  bills 
of  exception  do  not  recite  the  special  diarges 
as  reQuested.  Under  the  drcumstancn,  the 
court  finds  tbidf  unable  to  determine  what 
modifications  were  interpolated  by  the  judge. 

Counsel  for  d^endant  soy  In  their  brl^ 
that  special  diarge  No.  8  read  originally  as 
follows: 

"If  the  jury  believes  from  tbe  evideiwe  that 
at  tbe  time  Amacker  shot  Vamado  was  not 
attempting  to  commit  a  felony,  Amacker  was 
the  aggressor  In  the  difficulty." 

Such  a  <diarge  should  have  been  refused 
because  It  makes  the  judge  state  that  Amack- 
er did  shoot  Vamado,  a  question  of  fact 
solely  for  tbe  jury,  and  assumes  that  Vam- 
ado made  DO  assault  on  Amacker  and  did 
QOtMug  else  to  provoke  tbe  difficulty.  The 
asserted  modification  was: 

"And  had  not  broiuht  on  or  prov<4ced  the 
difficulty  by  word  or  deed." 

On  the  same  page  of  the  record,  we  find 
that  the  judge  also  charged  the  Jury  that 
one  can  only  kill  to  save  life,  or  limb,  or 
"prevent  a  great  crime,"  and  that  homicide 
is  justified  when  committed  for  the  purpose 
of  preventing  a  felony,  but  not  when  com- 
mitted as  a  punishment  for  a  felony  al- 
ready committed. 

Special  charge  No.  1,  as  expurgated  by 
counsel,  reads  as  follows : 

"The  defendant  asks  the  court  to  Instmct  the 
Jury  that,  if  th^  have  a  reasonable  doubt  as 
to  wliether  or  not  the  accused  was  actually 


engaged  In  the  commisdon  of  a  crime  or  nnlaw- 
fnf  act  at  the  time  of  the  ktUiag,  then  tbe  ac- 
cused is  entitled  to  ezerdse  the  ric^t  of  self- 
defenae,  and  Is  Justified  in  killing  fau  assailant 
in  defense  of  his  life." 

The  alleged  interptdation  reads  as  fol- 
lows: 

"And  further  believes  that  the  aocnaed  was 
acting  in  good  faith  and  was  not  the  provoker 

of  the  difficulty." 

Doubt  as  to  whether  the  accused  was  ac- 
tually engaged  In  the  commission  of  the  crime 
of  arson  at  the  time  of  the  homidde  elim- 
inates that  feature  of  the  prosecution,  but 
leaves  tbe  case  to  be  determined  by  the  ot^ 
dlnary  rules  of  self-defense,  which  were  fol- 
ly stated  in  the  general  and  spedal  charge. 
This  right  does  not  exist  in  favor  of  the  pro- 
voker of  the  difficulty,  and  this  we  assume 
Is  what  the  court  Intended  by  tbe  alleged 
modification. 

Special  charge  Na  2,  as  expurgated,  reads 
as  follows : 

"The  defendant  asks  the  court  to  instruct  tiie 
jury  that,  If  tbey  believe  from  the  evidence  thar 
a  conspiracy  was  entered  into  by  the  accused 
to  set  fire  to  a  bouse,  the  conspiracy  terminat- 
ed when  the  purpose  for  which  said  conspiracy 
was  formed  or  entered  Into  had  been  acoom- 
piished." 

And  It  is  asserted  thst  the  judge  Interpo- 
lated the  following  words: 

"But  that  the  defendants  are  responsible  for 
whatever  consequences  arise  directly  or  iodi- 
recliy  from  said  felonious  act  and  if,  as  a  con- 
sequence of  and  growing  out  of  tbe  perpetra- 
tion of  a  felony,  the  life  of  a  human  being  is 
taken,  the  crime  would  be  murder." 

The  requested  charge  consisted  of  the  ab- 
stract proposition  that  a  conspiracy  termi- 
nates with  the  accmnplishment  of  the  purpose 
for  which  it  was  formed,  and  the  alleged  In- 
terpolaticm  consists  of  the  abstract  propoel- 
tlon  that  di^endante  are  respondble  for  the 
consequences  arising  directly  or  Indirectly 
from  a  felonious  act,  and  that  if,  as  a  con- 
sequence aud  growing  out  of  the  perpetration 
of  a  felony,  the  life  ct  a  human  being  Is 
taken,  the  crime  would  be  murder.  We  fiill 
to  see  what  practical  hearing  either  proposi- 
tion had  on  the  issues  before  the  jury.  We 
are  persuaded,  however,  that  these  abstrac> 
tlons  did  not  influence  tbe  verdict  of  the  jury, 
who  were  otherwise  prc^erly  dharged  on  the 
law  applicable  to  tbe  facte  of  the  partlcnlar 
case. 

The  bill  on  page  11  of  tbe  reocml,  and 
marked  "3"  In  the  margin,  was  properly  re- 
fused, as  trendiing  on  the  facte  of  the  case. 

Defendant  excited  to  a  q>ectel  duu^ 
given  on  behalf  oC  the  prosecution,  as  fol- 
lows : 

"A  man  has  m>  tight  to  assault  another  un- 
der even  high  provocation ;  but  the  law  iwoper 
in  its  wiad(n»  does  not  allow  the  person  who 

EroTokes  a  difficulty  to  avail  Urasell  of  tiio 
LW  of  self-dtfense,  and  before  he  has  that  xigkc 
he  must  use  every  available  oMans  la  hb  pow- 
er to  escape  the  assault'* 
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All  ttM  afridaoM  tbat  was  addnoad  on  the 
trial  of  tbfl  case  la  not  In  the  record,  and 
therefore  tliere  la  no  proper  haala  for  tiie 
(Ejection  that  the  aald  vedal  charge  was 
jtot  applicable  to  the  facta  of  the  caae.  We 
gather  from  Uie  record  tbat  there  waa  eri- 
dmce  tending  to  ahow  that  Vamado  not 
only  aet  Are  to  the  bnlldins,  but  waa  there 
preaoit  armed  with  a  tftotpm  when  AatAtkBt 
arrived  .on  the  ecene.  UoreoTer,  Qiere  'la 
evidence  that  Vamado  and  Bicka  called 
AmaokBT  out  of  hla  dwdllng.  It  waa  for  the 
jnxy  to  determine  under  all  the  facts  and 
drcomatanoflB  of  the  caae  whether  the  ac- 
tlcnu  and  cmdnct  of  Tamado  on  the  occa- 
itm  in  qneetion  were  Intended  to  and  did 
bring  on  the  difficulty. 

Defendant  excepted  to  another  special 
diarge  given  on  behalf  of  the  inroaecaUon,  as 
follows : 

"The  right  of  self-defeiue  lasts  onlj  as  long 
as  the  necesdty,  real  or  apparent,  for  It  ex- 
ists. Id  other  words.  If  A.  is  attacked  by  B. 
with  a  deadly  weapon,  and  a  straggle  ensaes, 
and  dnriog  the  stnugle  A.  obtains  poaseaaioti 
of  the  weapon,  thus  oSsanning  B.,  ana  apon  ob- 
taining possession  of  the  weapon,  B.  being  dia- 
axmed,  A.  ahoota  or  stabe  bim,  A.  cannot  avail 
hinMelf  of  the  plea  of  self-defense." 

The  pnqtosltton  charged  la  sound  law,  and 
It  waa  for  the  Jury  to  determine  whether 
tbere  was  ai^  real  or  apparent  necessity  for 
the  killing  of  Amacker  by  his  two  adversa- 
riee  under  the  facts  and  circumstances  of 
the  case. 

Defendant  also  objected  to  requested  In- 
structions on  the  part  of  the  proeecntlon  on 
tbe  sobject  of  self-defense,  and  more  es- 
pecially as  to  the  rule  that  the  accused  must 
be  without  fault  in  bringing  on  the  difficult. 
The  special  paragraphs  (Ejected  to  read  as 
follows : 

"And  where  any  pretext,  design,  contrivance, 
fraad,  or  excuse  Is  resorted  to,  to  bring  on  a 
difficnlty  or  to  pramkM  the  occasion  of  <nie,  the 
person  neinf  It  will  be  regarded  as  the  aggres- 
sor therein?' 

"And  any  act  of  a  person  by  which  be  puts 
himself  in  the  way  of  being  assanlted.  In  order 
that  when  hard  pressed  be  may  have  a  pretext 
for  taking  the  life  of  his  assailant,  amonnts  to 
the  bringing  on  of  a  difficulty." 

Both  of  these  propositions  are  supported 
by  decisions  of  courts  of  last  resort  In  our 
sister  states.   The  Judge  also  charged : 

"If  the  accused  fntended  to  provoke  a  diffi- 
culty, and  used  such  means  as  he  thought  would 
prortAe  it,  and  they  did  proved  it,  it  is  all  that 
IS  necessaiy"— citing  HcGandless  v.  State,  42 
Tex.  Or,  B.  58,  57  S.  W.  672. 

The  objection  that  the  above  special 
charges  and  others  are  not  apidicable  to  the 
facts  of  the  case  is  without  merit  on  the  face 
of  the  record,  whl<^  does  not  contain  all  the 
evidence  adduced  on  the  trial  of  the  case. 
The  general  charge  and  special  charges  tak- 
en together  were  fair  to  the  accused,  and 
we  do  not  think  that  he  haa  any  Joat  reason 
to  oomplaln  of  than. 

6280.-M 


The  contention  that  Oe  daCsndant  was 
convicted  on  the  uncorroborated  evidence  of 
hla  ^fxomjflSce,  Bi(^  who  was  not  worthy 
of  bdief,  haa  no  basis  on  the  record  before 
us.  wbidi  shows  that  sevnal  other  witnesses 
testified  on  the  trial  of  the  cause,  among 
them  the  widow  of  tlie  deceased. 

Bill  No.  3  was  reswved  to  a  ruling  admit- 
ting the  testimony  of  Mrs.  Amacker,  as  to 
statements  of  other  parties  In  the  preaence 
and  hearing  of  Vamado  immediately  after 
the  shooting.  We  see  no  error  in  the  niUngl 
It  waa  pn^jter  to  admit  the  whole  of  the 
particular  convosatlon  In  whldi  Tamado, 
the  witness,  and  the  Itfatanders  participated. 

BUI  Nok  4  was  reserved  to  the  ruling  of 
the  Judge  In  refusing  to  pwmlt  the  dtfoadant 
to  question  the  witness  Warren  Blcks  be- 
fore his  direct  ezanilnatl<m  as  to  what  In- 
docementa  had  been  offered  blm  to  testis 
on  bdialf  of  Uie  state.  The  Judge  reserved 
the  rlgbt  of  tbB  defendant  to  cross-examine 
the  witness  as  to  such  Inducements  and  all 
other  matters.  As  the  proposed  questions 
did  not  go  to  the  competency  but  to  the 
credtttflity  of  the  witoess,  the  ruling  was 
correct.  The  evidoice  of  an  accomplice  given 
on  the  tri^  of  the  cause  should  not  be  con- 
fused with  his  confessions  or  admissions  in 
or  out  of  court 

Bill  No.  7  was  reserved  to  the  croesr«xam- 
Inatlon  of  a  vritneas  for  flie  defendant  re- 
called to  impeach  a  vritneas  for  the  prosecu- 
tion. The  cross-^amlnation  was  admissible 
for  the  purpcee  of  impeaching  the  Impeach- 
ing wltneea. 

Bill  No.  9  was  reserved  to  testimony  of- 
fered In  rebuttal,  by  the  state  to  sustain  tiie 
testimony  of  Blcks,  whl<A  the  defendant  had 
sought  to  Impeach  by  two  witnesses.  We  sea 
no  reversible  error  In  the  ruling  of  the 
Judge: 

Bill  No.  16  waa  taken  to  the  refusal  of  the 
court  to  Instruct  the  Jury  to  dlsr^aid  the 
testlmtmy  of  Ricks  because  he  was  an  ac- 
complice. The  Judge  properly  dialed  the 
Jury  that  the  uncoiroborated  testimony 
an  accomplice  should  be  rec^ved  with  great 
caution,  and  that  It  was  unsafe  to  base  a 
verdict  on  soch  testimony. 

Bill  No.  17  was  resOTved  to  certain  re* 
marks  ct  the  district  attorn^  In  hla  opttilng 
argument,  in  substance  as  follows: 

"That  the  tesdmony  of  Bicks,  or  B.  S.  Var- 
nado,  or  both.  In  regard  to  the  killing  of 
Amacker  was  to  bt  taken  t<>r  true,  because  no- 
body had  taken  the  stand  to  deny  it" 

The  objection  was  that  said  remarks  were 
a  comment  on  the  fact  that  the  accused  had 
not  testified  in  his  own  behalf.  The  Judge 
states  that  there  were  several  other  wit- 
nesses present  at  the  sc«ie  of  the  killing, 
to  wit  Mrs.  Amacker  and  her  children,  and 
Mrs.  Scott  Vamado,  and  others,  and  tbat  he 
understood  that  the  district  attorney  alluded 
to  the  witnesses  in  the  case.  The  Judge 
further  states  tbat  he  offered  to  charge  the 
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judg»  properlif  on  tbe  atabject-miitter,'  or  to 
discbarge  the  Jury ;  but  tbat  conesel  for  the 
defendant  objected  to  the  diacharge  of  the 
Jnryi  and  that  he  diereupott'  tnmed  to  tbe 
Jury  and  charged  fbem  that  the  fkUnra  of 
the  accoaed  to  tSBiSty  moat  not  be  considered 
for  or  against  falm,  and  If  he  failed  to  take 
tlkft  sfcuid,  and  the  Jnry  were  to  oonatrne  it 
against  liim,  it  would  be  a  violation  of  th^ 
oatha.  The  same  Inatractlons  were  repeated 
In  the  general  charge.  Connad  for  the  accus- 
ed in  objecting  to  the  discharge  of  the  Jury 
moat  have  ctmsldered  that  any  prejudicial 
effect  of  the  remarks  mate  by  the  proaeenl^ 
Ing  officer  had  been  ranored  by  tiie  Instmc- 
tion  of  the  court  It  Is  not  clear  that  the 
remarks  were  Intended  as  a  conun«it  on 
the  fidlure  of  the  accused  to  testify,  and 
we  think  that  the  prompt  action  of  the  court 
ronored  any  possible  prejudicial  eCTect  from 
Oie  minds  of  the  Jury.  The  accused  then 
refused  the  offer  of  a  Tonlre  de  novo,  and 
took  his  chances  of  acquittal  before  the 
Jury.  He  cannot  now  be  permitted  to  urge 
that  the  trial  Jury  was  incompetent  by  reason 
of  prejudice. 

Bill  Mo.  15  was  reserred  to  the  action  of 
the  trial  Judge  in  not  discharging  the  Jury 
and  altering  a  mistrial,  whai  the  Jury  re- 
ported on  a  Sunday  that  they  could  not 
agree  and  were  'hopelessly  tied  up,"  and 
also  In  recording  the  verdict  aod  discharging 
the  Jury  later  on  the  same  day.  The  judge 
states  that  on  the  Sunday  In  question,  being 
notified  that  the  Jury  was  ready  to  report, 
he  had  the  accused  brought  Into  court,  bia 
counsel  being  present,  and  had  the  Jury  poll- 
ed, and  the  foreman  informed  blm  that  they 
could  not  agree;  that  thereupon  the  judge 
stated  that  he  could  only  convene  court  for 
the  purpose  of  receiving  a  verdict,  and  or- 
dered the  Jury  to  their  room  for  further  de- 
liberation; that  the  Jury,  on  the  same  day, 
finally  agreed,  and  tbe  verdict  was  received 
by  the  court  and  ordered  recorded  and  tbe 
Jury  discharged. 

In  the  Fuseller  Case,  51  La.  Ann.  1317, 
26  South.  204,  this  court  held  that  the  dis- 
charge of  a  jury  for  disagreement  is  a  mat- 
ter in  the  discretion  of  the  trial  judge  and 
not  ordinarily  subject  to  review.  The  de- 
tention of  a  jury  for  a  few  hours  longer  can- 
not be  considered  as  coercion. 

It  is  settled  beyond  controversy  that  tbe 
receiving  and  recordation  of  a  verdict  on  a 
Sunday  or  other  dies  non  Jurldlcus  Is  per- 
missible. See  State  v.  Atkinson,  IM  La. 
Ann.  S70,  29  South.  279,  and  authorities  there 
cited. 

There  was  no  bill  of  exception  taken  to  the 
overruling  of  the  defendant's  motion  for  a 
new  trial,  and  therefore  the  action  of  the 
Judge  Id  overruling  the  motion  cannot  be 
reviewed  quoad  matters  not  embraced  In  the 
bills  of  exception,  or  patent  on  the  face  of 


the  record,  nidi  as  the  charge  tliat  a  letter 
dehors  the-evldeBoe  was  Impr^jerly  read  by 
the  district  attoni^  to  the  Jury  In  ttie  coarse 
of  argument. 

■After  a  careful  consideration  of  an  the 
bills  of  nceptlon  dlscnsaed  In  the  briefs  of 
counsel  for  the  accused,  and  a  review  of 
ttn  entire  recwd  of  the  case^  we  are  satis- 
fled  that  the  defendant  has  had  a  fair  trial 
according  to  the  laws  €f  the  land.  . 

It  is  ther^re  ordered  that  tbe  Terdlct  and 
sentence  below  be  affirmed. 


(126  I-ft.) 
No.  17,701. 
In  re  PLKASANT  HILL  LUMBER  00-, 
limited. 

(Supreme  Gouxt  of  Louisiana.   Jan.  17,  1910. 
Beheazfaig  Denied  June  6*  1910^ 

(SyUabut  ty  ike  OonrtJ 

1.  Logs  and  Loaoino  (|  2^)  — Luouas* 

Privileges. 

The  Pleasant  Hill  Lomber  Company  went 
into  tbe  bands  of  a  receiver,  A.  B.  Ives,  who 
sold  to  tbe  Pleasant  HiU  Lumber  Company  for 
$100,750.61  the  lumber  plant,  including  the 
lumber  in  ■took,  for  which  be  teceWed  $^.000 
cash,  the  assmnptioa  by  the  company  of  a  debt 
of  his,  and  notes  secured  by  a  mortgage  and 
vendors  privilege.  However,  he  waived  tbe 
vendor's  Ilea  on  1,690^000  feet  of  lumber. 

[E3d.  Note.— For  otber  cases,  see  Logs  and 
Logging.  Cent  Dig.  «  60-66;  Dec  Dig.l  26.«] 

2.  Logs  and  Logging  (S  20*)  —  Laborebs' 
Pbiviijegeb. 

The  receiver  entered  into  a  contract  with 
the  laborers,  by  which  he  agreed  to  fnnisb 
them  with  sappliea  as  part  of  their  wages,  and 
the  balance  to  be  paid  when  the  company  was 
more  prosperous.  These  laborers  have  a  priv- 
ilege on  the  lumt>er  in  the  mill  in  which  ther 
have  worked  for  the  payment  of  their  wages, 
which  privilege  subBists  for  SO  days  after  the 
maturity  of  the  debt    Act  No.  146  of  1888. 

[Ed.  Note^For  other  cases,  see  Loei  and 
Logging,  Cent  Dig.  H  60-66;  Dec;  Dig.T26.*] 

3.  Rbckivbss  (S  162*)— Labobebs'  Peitileges. 

One  who  has  worked  for  a  leeeiverBhip  as 
a  bookkeeper  and  clerk  is  entitled  to  a  privuege 
for  the  payment  the  amoant  due  him,  and 
this  privilege  is  to  be  ranked  as  provided  b? 
paragrai^  6,  art  321^  Civ.  Code.  If  the  mov- 
able property  not  subject  to  any  piivilne  is 
sufficient  to  pay  him  he  shoald  be  paid  there- 
from, and,  if  not  then  In  the  order  mentioned 
In  the  Code.  If  this  is  not  anffident,  th«i  the 
balance  must  be  raised  on  tbe  Immovables  of  tbe 
debtor.   Ov.  Code,  art  3286. 

[Ed.  Note.— For  other  cases,  see  Beeeivcrs, 
Dec.  Dig.  S  162.*] 

4.  Pledoks  (i  ll*V--AcrB  CoRarrrtrnNG. 

Tbe  Pleasant  Hill  Lomber  Company  bor- 
rowed from  tbe  UcOnllongh-Weaver  Lumber 
Company  $17,000  for  which  they  pledged  all 
the  lumber  they  had  on  hand  aad  all  tb«  lum- 
ber that  would  be  maaufactored  by  them  from 
April  1,  1907,  to  April  1,  1906,  the  pledge  of 
this  stock  to  go  into  effect  as  soon  as  the  lom- 
ber was  cut,  and  the  contract  declared  that  thr 
lumber  bad  been  delivered.  At  the  same  time 
tbe  Pleasant  Hill  Lomber  Company  leased  to 
the  McGoliongh-Weaver  Lumber  Company  their 
yards,  shed,  and  kiln,  but  tbe  lessee  never  went 
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into  possession.  HiIs  did  not  constltote  a 
pledge  of  tbe  lumber,  effective  as  against  third 
persons.  Pledge  Is  gronnded  on  possession,  and 
the  creditor.  In  order  to  have  a  pledge  moat 
remain  in  possession,  and  the  property  pledged 
must  pews  irom  tbe  hands  of  the  owner  to  those 
*  of  the  pledgee,  and  there  most  also  be  a  com- 
plete separation  of  the  property  pledged  from  tlie 
other  property  of  the  ^edgor.  Voansdm  Is  of 
the  essence  of  pledge,  and  a  mere  agreement  by 
the  pledgor  to  let  the  pledgee  have  XKWsessioD 
of  the  property  pledgea,  mthoot  such  actual 
poaaendon,  will  not  constitDte  &  pledge  as 
acalnst  third  parties. 

[Ed.  Note.— For  other  casei^  Me  Pledfoa,  Gent 
I^U  28-8S;  X>K!.  Dig.  I  II.*] 

5.  PLaDoES  (S  6*)— Acre  CoNBTrrnriHO. 

The  proper^  to  be  pledged  must  exist  at 
the  time  of  the  pledg&  otherwise  there  cannot 
be  the  posaesaitm  that  la  essential  to  the  i^edge. 
While  the  logs  frooa  which  the  lumber  comes 
may  be  pledged,  still  pledging  the  lumber  does 
not  operate  as  a  pledge  oi  the  logs. 

[Ed.   Note.—Por  other  cases,   see  Pledges, 
Cent.  Dig.  H  14,  15;  Dec.  Dig.  I  5.*] 

0.  BscnrxBa  (%  81*)— Natubb  or  Posinov. 

A  receiver  represents  both  the  creditors 
and  thdr  debtor,  the  Insolvent  corporation. 
He  Is  the  trustee  of  both  and  boand  to  serve 
both.  High  on  Receivers,  p.  22.  His  right  to 
represent  the  creditors  in  opposing  a  contract 
entered  into  by  the  debtor  is  generally  limited 
to  Qoestions  of  fraud,  but  he  may  be  heard  In- 
dividnally  when  he  asserts  a  personal  li^t,  al- 
thoniA  piedoded  from  being  heard  as  a  re- 
ceiver. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  f  160 ;  Dec.  Dig.  S  81.*] 

7.  RECEI.VERS  (8  154*)— LlABIUTT  FOB  ATTOB- 

KET'B  Tees— Pbiobities. 

The  services  of  the  attorney  for  the  re- 
ceiver were  rendered  for  the  benefit  of  all  par- 
ties in  interest,  and  each  shoold  pay,  as  far  as 
ascertainable,  to  the  extent  of  his  interest.  As 
the  debts  of  a  receivership  are  of  a  higher  dig- 
nity than  those  of  the  insolvent  they  are  to  be 
paid  before  those  of  the  latter. 

[Ed.  Note.—Por  other  cases,  see  Receivers, 
Cent  Dig.  f}  279-282;  Dec.  Dig.  {  154  *1 

8.  ReCEIVEBS  (i  200*) — LUBIUTY  FOB  FEES. 

The  commissions  of  a  receiver  like  those 
of  an  attorney  most  be  prorated  among  the  sev- 
eral Interests. 

[Eld.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  H  397-401 ;  Dec  Dig.  |  200.*) 

9.  RECEIVEBS  (%  202*)— AocouiraiNQ  — Pmo- 

CEEDIN08  AND  REVIEW. 

Where  it  is  urged  that  the  receiver  should 
be  charged  with  the  Inventoried  value  of  the 
property  of  the  receivership,  sold  to  him  through 
an  interposed  person,  the  plea  must  be  pleaded 
in  the  court  a  quo.  and  cannot  be  urged  before 
this  court  in  argument.  Where  the  fact  is  as- 
certained only  on  the  trial,  the  pleadings  should 
then  be  amended. 

[Ed.  Note.— For  other  eases,  see  Receivers, 
Dec.  Dig.  i  202.*] 

10.  Receitebs  (I  9S*)  —  IdABiLirr  rra  Ex- 
penses OF  Ofebation. 

Where  repairs  are  necessary  to  operate  a 
planing  mU]  and  these  repairs  are  made  by  the 
receiver,  they  are  not  chargeable  to  the  perma- 
nent improvements,  for  It  was  to  the  interest 
of  Uie  credltoie  to  operate  the  mill,  but  they 
mnst  be  charged  to  materials.  Neither  Is  the 
cost  of  keeping  live  stock  used  In  hauling  lum- 
ber to  and  from  tbe  mill  chargeable  to  the  im- 
movaUe  property. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  I  171 ;  Dec.  Dig.  |  93.*J 
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11.  Logs  and  Loqqino  (I  26*)— LaaQBSBB'* 
PBiviLEOE— E^nsNT  OF  Kionx. 

One  who  furnishes  money,  or  supplies,  or 
labor  to  "deaden,  cut,  haul,  float,  or  raft  any 
logs,  or  forest  timber"  has  a  privilege  on  the 
logs  or  timber  under  Act  No.  33  of  18S2,  but 
tms  privilege  does  not  extend  to  the  lumber  cut 
from  them.  The  Legislature  confined  the  priv- 
ilege to  logs,  and  as  privileges  are  strict!  juris, 
the  court  cannot  extend  the  privilege  to  lumber. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  ||  60-66;  Dec.  Dig.l  26.*] 

12.  COBPOBATIONB    (|  566*)— BeCKIVEBSBZ^ 
RiOUT  OF  PBBSIDENT  AS  CAUCDITOB. 

The  president  of  an  Insolvent  corporatloii, 
who  Is  ubo  a  stockholder  and  who  acts  In 
good  faith,  is  entitled  to  atand  with  other  ored* 
itors  when  ha  claims  wily  as  an  ordinary  cred- 
itor, 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  ||  2283-2280;  Dee.  Dig.  f  066.*} 

13.  Receivbu  (I  1SB*>— RKcnTBBaHCT— lu- 
BiLiTT  POB  Taxn. 

Taxes  should  be  anmrtloned  between  the 
movables  and  immovables,  but  the  realty  will 
not  be  charged  with  insurance  premiums  on  the 
lumber.  The  privilege  for  taxes  on  the  realty  is 
superior  to  the  vendor's  mortgage  and  privilege, 
but  the  claim  for  Insurance  premiums  Is  not  su- 
perior to  these. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Dec.  Dig.  I  153.*] 

Appeal  from  Twelfth  Judicial  District 
Court,  Parish  of  Sabloe;  Don  SL  So  Relle, 
Judge. 

In  tbe  matter  of  the  recelTerahlp  of  tbe 
Pleasant  Hill  Lumber  Company,  Limited. 
To  the  account  of  the  receiver,  the  McCul- 
lough-Weaver  Lumber  Company  objected,^ 
and  appealed  from  the  Judgment  allowing 
and  disallowing  certain  claims  in  the  ac- 
count Account  homologated  with  amend- 
ments. 

Pngh,  Thlgpen  &  Herold,  for  appellants 
receiver  and  A.  B.  Itsb.  Hall  ft  Jack,  for 
appellants  McCuUongb-Weftver  lAunber  Co., 
Ltd.  C.  W.  Blam  and  R.  A.  Fraser,  for  ap- 
pellants Earl  H.  Browne,  J.  J.  Browne  & 
Sons,  D.  A.  Walker,  and  others.  Lee  &  P^nes 
and  C  W.  Elam,  for  appellants  Harden  Qad- 
dls  &  Co.  and  Brown-TlmiiKnis  A  Co. 

,  BREAUX,  0.  J.  The  Pleasant  HiU  Lum- 
ber Company,  In  the  autumn  of  1007,  owing 
to  tbe  financial  depression,  was  anbarrassed 
financially. 

The  company  oflfered  to  continue  Its  opoa- 
tlons  provided  the  mill  bonds  consulted  to 
receive  for  their  labor  such  proTtelone  as 
the  company  might  advance  through  mer- 
chants In  the  town  of  Pleasant  Hill  and  the 
balance  of  their  wages  later  when  business 
brightened. 

The  employes  onuented. 

The  mill  was  tqiwated  from  October  of 
that  year  until  Uarch  of  the  year  succeed- 
ing. 

In  March  tbe  manager  notified  tha  hands 
and  other  employes  that  the  company  would 
not  be  able  to  pay  than. 

Those  whose  claims  amounted  to  less  than 
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$100  filed  BQlt  In  the  magistrate's  court,  and 
those  whose  cInimB  amounted  to  over  that 
sum  filed  suit  in  the  disti-lct  court  Each 
claimed  a;  prfrilege  on  the  lumber  manufac- 
tured during  the  period  of  his  employment 

In  some  of  the  suits,  sequestration  Issued 
and  lumber  on  the  yard  was  seized. 

Shortly  after  these  suits  had  been  filed, 
on  application  of  A.  B.  Ives,  a  creditor,  the 
court  appointed  him  receiver  of  the  Pleasant 
Hill  Lumber  Company.  He  went  Into  pos- 
session. TBe  creditors  who  bad  brought 
suit  did  not  seek  to  go  further  with  their 
suits. 

The  creditors,  those  last  above  referred  to, 
and  others  entered  Into  an  agreement  with 
the  receiver  to  enable  the  receiver  to  sell 
the  lumber  at  private  sale  and  at  the  same 
time  In  order  to  reserve  the  rights  of  all  con- 
cerned In  the  proceeds  of  the  sale. 

In  the  agreement  it  was  stipulated  that 
separate  accounts  of  the  sales  would  be  kept 
of  the  old  lumber  not  subject  to  the  privilege 
of  these  laborers  and  employes  and  of  the 
new  lumber  subject  to  the  privilege. 

Originally,  A.  B.  Ives,  the  receiver,  became 
a  creditor  of  the  Pleasant  Hill  Lumber  Com- 
pany by  selling  to  the  company  the  lumber 
plant,  including  the  lumber  In  stock,  to  the 
Pleasant  Hill  Lumber  Company  for  $101,- 
752.61,  f29,000  of  the  amount  cash,  and  the 
balance  by  assuming  a  debt  of  the  vendor, 
Ives,  and  by  ezecutlnf  notes  for  the  balance 
«ver  this  debt 

Ives,  the  vendor,  retained  a  mortgage  and 
vendor's  privilege  <ni  the  property,  but  waiv- 
ed the  vendor's  lien  on  1,660^000  feet  of  the 
lumber  sold. 

The  Pleasant  Hill  Lumber  Company,  ven- 
dee, on  tbe  day  it  purchased  from  Ives,  bor- 
rowed $17,000  from  the  McCnllough-Weaver 
Lumber  Company,  which  the  Pleasant  Hill 
Lumb^  Company,  purchaser,  used  In  mak- 
ing Its  cash  payment  To  secure  that 
amount,  the  Pleasant  HUl  Lumber  Compa- 
ny pledged  to  McCnllough-Weaver  Lumber 
Company  their  stock,  consisting  of  1,700,000 
feet  in  their  mill  yard  and  In  tbeir  sheds  and, 
kiln  at  the  time.  The  written  pledge  con-' 
talned  the  declaration  that  the  Pleasant  Hill 
Lumber  Company  had  delivered  all  this  prop- 
erty to  the  McOullongh-Weaver  Lumber 
Company  in  pledge. 

The  first-named  company  also  pledged  all 
the  lumber  which  tliey  would  cut  at  the  mill 
from  April  1,  1907,  to  AprU  1,  1906,  the 
pledge  of  this  stock  to  go  Into  effect  as  fast 
as  It  could  be  delivered  to  the  McCullongh- 
Weaver  Lumber  Company. 

The  stock  was  insured  by  the  Pleasant 
Hill  Lumber  Company  for  tbe  benefit  of 
their  creditors  Just  named. 

On  the  day  that  this  contract  of  pledge 
was  signed,  tbe  Pleasant  Hill  Lumber  Com- 
pany leased  to  the  McCnllough-Weaver  Lum- 
ber Company  their  lumber  yards  and  kiln, 
for  a  period  of  one  year  from  March  30, 
190T.  to  April  l»  1008,  for  a  monthly  rratal 
of  12, 


On  the  same  day  that  the  contract  was 
signed,  the  Pleasant  HiU  Lumber  Company 
entered  Into  anotha  contract  with  the  Mc- 
CuUough-Weavo:  Lumbar  Company,  In  which 
the  former  agreed  to  Intrust  tbe  McCnllough- 
Weaver  Lumber  C(»npany  with  tbe  sale  of 
all  Its  lumber  products  fw  one  year  from 
At)rII  1,  1907. 

All  these  contracts  were  recorded. 

Tbe  price  agreed  upon  between  these  two 
companies  was  $1  less  than  the  price  which 
McCullough-Weavw  Lumber  Company  would 
obtain  for  It  and  the  latter  company  bound 
Itself  to  pay  cash  2  per  cent  on  tbe  lumber 
as  fast  as  shipped  from  the  Pleasant  Hill 
Lumber  Company  yards. 

It  was  further  stipulated  that  If  the  stock 
of  lumber  on  hand  on  the  first  of  the  month 
was  greater  than  the  amount  on  hand  at  the 
date  of  the  contract  then  McCnllough-Weav- 
er Lumber  Company  would  advance  $10  for 
every  1,000  feet  above  the  1,700,000  feet  It 
acquired  of  the  Pleasant  Hill  Lumber  Com- 
pany, and  if  the  amount  were  reduced  below 
the  1,700,000  feet  then  the  McCuUough-Weav- 
er  Lumber  Company  would  reduce  its  ad- 
vances $10  for  every  1,000  feet  of  stock  less 
than  tbe  1,700,000  feet 

Hie  Pleasant  Hill  Lumber  Company  bound 
Itself  to  comply  with  the  requirements  of 
the  McCuUough-Weaver  Lumber  Company  in 
matter  of  shipment,  and  also  In  regard  to 
grading. 

The  Insistence  of  the  McCollongh-Weaver 
Lumber  Company  Is  that  they  were  in  ac- 
tual possession — did  all  that  was  required 
In  order  to  go  into  actual  possession — of  all 
the  stock  pledged  to  them.  The  pledgees,  tbe 
McCullough-Weaver  Lumber  Company,  ui^ 
that  which  is  correct,  that  the  receiver  had 
agreed  with  them  and  the  laborers  of  the 
Pleasant  Hill  Lumber  Company  to  see  to  tbe 
dressing  and  shipping  of  the  lumber,  dispose 
of  it,  and  that  he  bound  himself  to  keep  a  sep- 
arate account  of  the  lumber  on  band,  as  be- 
fore stated;  that  Is,  the  new  and  the  old 
lumber  were  to  be  kept  separate. 

This  the  receiver  failed  to  do. 

The  property  of  the  Pleasant  Hill  Lumber 
Company  was  adjudicated  to  the  son  of  the 
receiver. 

The  receiver  as  a  witness  admitted  that 
his  son  was  not  the  real  purchaser;  that  he 
was  the  real  purchaser,  and  that  his  sou  waa 
only  a  party  Interposed. 

The  receiver  filed  an  account  of  geation,  in 
which  he  placed  the  price  of  the  real  estate 
to  the  credit  of  his  mortgage  and  vendor's 
note  which  he  held  and  had  continued  hold- 
ing since  the  sale  mentioned.  He  alao  cred- 
ited himself  with  a  commlBslon  of  $2,950  as 
due  him  as  receiver.  He  allowed  $3,500  to 
his  attorney. 

Each,  the  commission  and  attomey'a  fee, 
was  mentioned  as  secured  by  prlvU^e. 

The  lumber  sold  by  him  In  accordance 
with  the  agreement  befOce  mentloiied  netted 
$8,341.28. 

-He  placed  the  claim  of  McGuJlou|^<WeaT^ 
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er  Lomber  Company  on  tlw  account  for  $17,- 
357^  not  Mcnnd      pledge  or  prlTilege. 

McOnlloush- Wearer  Lumbw  Oompany  op- 
powd  the  acconnt  on  tdie  ground  tbat  ttieir 
had  a  i^edge  on  all  lumber;  that  a  list  was 
made  on  the  2a  (tf  January,  1006,  showlDg 
1.453,505  feet  actually  in  their  poeeawloQ,  as 
they  contmd. 

Th«y  ask  ui  amendment-  of  th«  ftceonnt 
reo^nlalng  them  as  haTlng  a  pledge  upon 
the  price  of  the  lumber,  free  from  any  ex- 
poiaea  or  costs  of  administration  ezc^t  the 
cost  of  dressing  and  preserrhig  the  Inmb^. 
Their  contMition  la  that  It  was  In  the  agree- 
*  ment,  heretofore  referred  to,  tbat  all  par- 
ties should  remain  absolutely  unaffected  by 
the  sale  in  the  recelTerahip,  and  that  they 
would  not  be  subject  to  any  expense^  fees, 
or  commlBslons  of  the  receiTM«btp.  Fur- 
ther, these  opponents  set  out  that  Inasmuch 
as  the  recelTer  failed  to  keep  separate  the 
old  and  the  new  lumber  he  should  be  charg- 
ed with  the  old  lumber  at  the  average  price 
obtained  by  him  for  the  lumber  sold  during 
his  administration,  to  wit,  587,587  feet  at 
$8  a  thousand. 

These  opponents  further  opposed  the  re- 
ceiver's commission,  to  wit,  $2,050,  and  urged 
that  It  should  be  reduced  from  5  per  cent  to 
3  per  cent,  if  not  entlrtiy  rejected,  as  the 
amount  for  distribution  exceeds  $60,000. 

The  opponents  questioned  the  receiver's 
right  to  traveling  expenses  and  feed  bills  for 
mules,  and  the  further  contention  was  that  an 
Item  of  $326.83  should  be  charged  to  the 
price  of  the  real  estate  as  they  were  repairs 
of  a  permanent  nature. 

Opponents  complained  of  an  item  of  $2,- 
221.80  (pay  roll)  as  exceBslve;  at  any  rate, 
there  should  be  deducted  from  It  what- 
ever was  spent  for  permanent'  Improvements. 
They  aver  that  the  expenses  for  night  watch- 
man, $372  plus  $102.70  shonld  be  apportioned 
between  the  price  of  the  real  estate  and  the* 
other  property  as  they  inured  equally  to 
both;  that  from  the  $2,221.80  there  should 
be  deducted  $380  for  a  transit  dressing  ma- 
chine; that  the  insurance  premiums  paid  on 
the  lumber  should  be  divided  between  the 
old  and  the  new  lumber;  also  the  taxes. 

There  are  other  grounds.  We  pass  than 
without  ftirther  referoice  to  them  at  this 
time. 

At  bar  and  in  brief  these  oi)ponaits  called 
attention  to  the  dUference  between  the  in- 
ventory value  of  the  property,  to  wit,  $73,- 
600  (inventory  made  after  the  receiver  went 
into  possession)  and  the  price  paid  by  the  re- 
ceiver at  the  sale  of  $54,000.  to  wit,  $10,600, 
and  in  this  connection  urged  that  the  receiv- 
er, having  bought  the  property  through  the 
interposition  of  his  son,  shonld  be  held  liable 
to  account  for  the  diiference  between  the  in- 
ventory value  and  the  price  at  which  it  was 
adjudicated  to  the  son  for  him  the  receiver 
even  in  the  absence  of  attack  in  the  pload- 
Ings  upon  the  sale  for  nullity. 
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It  is  In  place  to  state  here  tiiat  the  admis- 
sion of  the  reotfver  was  forced  from  him 
oYee  his  objectlim. 

The  opponents  also  urge  that  If  the  court 
should  allow  the  dalm  of  the  president  of 
the  late  company  it  should  not  be  paid  tmtil 
all  the  other  creditors  are  paid,  as  it  Is  not 
right  or  equitable  that  the  stodEholders  in 
the  oiterprise  be  paid  concurrently  with  the 
creditors. 

The  Judge  of  the  lUstrict  court  did  not  al- 
low the  pledge  claimed  by  the  McCnllou^- 
Weavor  JC^omber  Company,  but  recognized 
the  claim  and  prtvll^  of  D.  A.  Walker  and 
other  ^ployte,  mechanics,  and  laborers,  also 
the  dalm  of  E.  H.  Brown,  bookkeepw,  with 
privilege.  He  reduced  the  fee  of  attorney 
from  $3,600  to  $2,700,  and  the  receiver's  fees 
from  $2,90aB0  to  $2,63a  He  rejected  certain 
other  claims  for  small  amounts.  The  dis- 
trict court  ordered  the  privily  recognised 
to  be  paid  out  of  the  proceeds  of  the  sale  of 
the  lumber  sold  by  the  receiver,  and  If  that 
amount  proved  insufficient  then  to  be  paid  by 
the  receiver  individually. 

McCallough-Weaver  Lumber  Company,  op- 
ponents, have  appealed. 

A.  B.  Ives,  receiver  of  the  Pleasant  HUl 
Lumber  Oompany  and  Individually,  also  ap- 
pealed. 

Claims  of  the  Laborers. 

The  receiver  in  hie  account  classed  these 
laborers*  claims  under  the  bead  of  ordinary. 

They  (the  laborers)  ask  that  the  Judgmeut 
of  the  district  court  recognizing  their  priv- 
ileges before  stated,  be  maintained  in  so  far 
as  they  are  concerned. 

With  reference  to  laborers,  the  law  pro- 
vides that  they  have  a  privilege  on  the  lum- 
ber in  the  sawmill  or  planing  mill  In  which 
they  have  worked  for  the  payment  of  their 
wages  for  80  days  after  the  maturity  of  the 
debt    Act  No.  145  of  1888. 

In  their  opposition  In  the  district  court 
they  ask  for  a  Judgment  for  the  amount  and 
privilege  and  personally  against  Ives,  the  re- 
ceiver, in  case  the  court  found  that  the  re- 
ceiver had  violated  his  agreement  and  had 
not  k^t  the  proceeds  of  the  sale  of  the  lum- 
ber upon  which  they  had  osserted  a  priv- 
ilege. 

The  fa^ts  are,  in  regard  to  this  claim  of 
the  laborers,  that  they  offered  In  evidence  the 
pay  roll,  which  shows  that  amount  due  them 
for  labor  less  the  goods  received  by  them 
as  had  been  agreed  upon,  as  before  stated. 

The  mill  was  embarrassed  flnancially;  as 
before  stated  the  laborers  were  notified  by 
the  manager  that  he  did  not  tbiuk  he  could 
meet  the  October  pay  roll  but  thaf  he  would 
pay  as  soon  as  possible;  that  the  company 
had  claims  out,  and  If  they  wanted  to  con- 
tinue working  he  had  contracted  with  mer- 
chants at  Pleasant  Hill  to  furnish  the  neces- 
saries of  life  in  order  that  they  might  con- 
tinue with  th^  work  and  c^erate  the  mill. 
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As  to  the  balance  that  would  be  due  tbem,  he 
conld  not  state  when  It  wonld  be  paid  in 
cash. 

They  all  went  to  work  under  the  agree- 
ment, with  the  understanding  that  they  would 
be  paid  as  soon  aa  the  mill  would  recover 
from  the  effect  of  the  financial  panic  which 
was  then  prevailing. 

At  the  time  that  this  agreement  was  enter- 
ed Into  they  bad  not  earned  the  wages  claim- 
ed by  them  In  this  litigation.  They  contin- 
ued to  work  until  they  were  notified  that 
they  should  protect  themselves  as  the  com- 
pany could  not  pay  them. 

It  will  not  be  presumed  that  the  laborers 
In  entering  Into  this  agreement  intended  to 
waive  their  rights  and  to  work  for  nothing 
over  and  above  the  necessaries  of  life.  The 
Intention  seems  to  have  been  to  the  contrary. 
Now,  as  to  the  term  of  payment  agreed  up- 
on in  regard  to  which  the  receiver  coatoids, 
it  was  too  indefinite  to  be  considered  a  stip- 
ulated time  of  payment. 

Payment  for  work  to  be  performed  may 
be  conditioned  upon  an  event  to  happen. 

In  answer  to  the  statement  which  counsel 
submit  In  the  argument,  by  way  of  Illustra- 
tion, that  If  the  laborers  had  brought  suit  Im- ! 
mediately  after  the  first  month  for  their  ' 
work  and  before  the  return  of  the  expected  ; 
normal  condition  of  business,  at  which  time 
the  employer  bound  himself  to  pay,  the  em- 
ployer would  not  have  been  heard  to  urge 
prematurity. 

We  can  only  say  (however)  that  that  may 
be;  as  relates  to  lalrarers.  they  should  never 
be  made  to  lose  their  hard  earnings  unless  en- 
tirely unavoidable.  Those  who  have  more  time 
to  see  to  the  protection  of  their  rightf  than 
these  laborers  should  l>e  held  strictly.  Not  so 
as  to  the  mere  toller.  He  should,  if  reason- 
ably x)os8lble,  be  paid. 

A  worthy  feeling  generally  prompts  the 
employer  to  see  that  those  who  have  toiled 
Id  his  employ  be  paid  at  the  earliest  opportu- 
nity. The  agreement  was  legal  and  binding. 
It  was  entered  into  In  good  faith.  It  would 
be  different  if  there  was  the  least  want  of 
sincerity  alMUt  it  and  it  Iiad  been  inspired  by 
a  desire  of  circumventing  the  atatnta. 

B.  H.  Brown,  Clerk. 

Tbia  creditor  claims  a  jkrlvllege.  He  was 
booUieeper  of  the  company,  and  attended  to 
other  duties  such  as  are  attended  to  by 
clerks.  He  has  a  privilege  for  the  payment 
of  amoant  dne  to  be  ranked  as  provided  by 
Gir.  Code,  art  S2&2.  par.  6. 

The  question  as  to  his  right  wu  been  ar- 
gued, and  contettlon  urged,  that  be  should 
be  relegated  In  the  end  to  the  sale  of  the 
Immorable  pn^wrty  for  payment. 

We  will  state  to  the  contraxy  If  the  mova- 
ble prop»ty  not  snbiect  to  any  spedal  privi- 
lege Is  sufficient  to  pay  the  debt  it  should 
be  paid  from  that  class  of  propo'ty,  and, 


If  not  sufficient,  then  in  the  order  mentioned 
in  the  Code,  and  then,  It  this  Is  not  auffl- 
clent.  "balance  must  be  raised  on  the  Im- 
movable of  the  debtor"  as  hereafter  pro- 
vided.  Civ.  Code,  art.  3266. 

The  Glabn  of  McOolloagb-Weavar  Lamber 

Company. 

The  act  of  pledge  under  which  they  claim 
is  dated  March  30,  1907.  The  evidence  does 
not  prove  that  they  have  gone  Into  posses- 
sion. It  Is  not  denied  that  to  constitute  a 
valid  pledge  there  must  be  actual  delivery 
to  the  pledgee.  Their  contention  is  that 
there  was  delivery  and  that  they  were  in 
possession  until  the  property  was  sold  in 
accordance  with  the  agreement,  which  pro- 
tected their  right  as  pledgees.  The  right  is 
qot  apparent 

We  have  noted  In  the  statement  of  the 
case  that  a  lease  was  signed  at  the  time 
that  the  act  of  pledge  was  passed.  It  waa 
only  recorded  after  the  creditors  had  about 
acquired  all  the  rl^ts  which  they  claimed. 
The  rental  per  month  In  this  lease  was  $2. 
Although  small.  It  was  never  paid.  As  a 
part  of  a  scheme  to  the  end  of  secnrinf;  a 
pledge,  it  had  no  reality.  Evidently  it  was 
never  the  Intention  of  the  lessee  to  take 
charge  of  the  property  leased. 

It  follows  that  the  opponents'  pledge  most 
be  considered  as  if  no  attempt  had  ever  been 
made  to  write  a  lease. 

Now,  as  relates  to  the  pledge— without  ref- 
erence to  said  illegal  lease — we  will  state 
that  possession  Is  a  fact,  and  the  pledge  ef- 
fective against  third  persons  is  grounded 
upon  possession. 

It  was  agreed  between  opponents  and  their 
debtor,  the  Pleasant  Hill  Lumber  Company, 
that  as  the  lumber  came  from  the  mill  it 
would  become  burdened  with  the  pledge. 

It  was  the  Intention  that  the  moment 
that  the  trees  were  converted  Into  lumber 
they  belonged  to  the  owners  of  the  mill.  It 
was  thereafter  placed  in  the  hands  of  the 
owners  who  held  It  In  accordance  with  their 
agreement  to  pay  their  advances,  as  oppo- 
nents contend.  They,  these  opponents,  were 
given  a  part  of  the  proceeds  and  retained 
a  fractl<mal  portion  themselves.  As  the  lum- 
ber was  sold,  other  lumber  was  received  by 
the  opponents.  It  was  proposed  to  make  the 
pledge  serve  as  a  kind  of  blanket  pledge,  to 
use  a  word  familiar  to  Insurance  people. 

This  cannot  be  d<nie  under  the  artlde  of 
the  Codew 

The  logs  from  which  the  lumber  was  saw- 
ed cmild  have  been  pledged,  but  pledging  the 
lumber  did  not  have  the  effect  of  pledging 
the  loga.  Possession  la  essential.  Civ.  Cod^ 
art  8152. 

The  oeditor  In  order  to  have  a  pledge 
must  remain  in  poasesalon.  Civ.  CSode^  art. 
8162. 

The  properly  pledged  must  pu»  tnm  the 
hands  itf  the  owner  to  ttiose  of  the  pleOgefe 
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'Hie'MiMratltni'  between  other  ' property  ot 
the  debtcw  and  the  property  he  has  pledged 
mast  be  cmnplete. 

The  dedsion  In  Casey  t.  Gavaroc,  96  n.  S. 
483,  M  I*  Bd.  779,  was  well  conafdered,  and 
Is  pertlnait  to  the  Issues  In  the  paidlng  caisew 
It  rerlewB  Lonlslana  jarlsprndence  to  the 
date  It  was  rendered  and  decides,  at  has 
frequently  been  decided  by  tills  conrt,  that 
possession  is  of  the  essoice  in  matter  of 
pledge. 

It  may,  for  instance,  be  given  by  deUver- 
ing  the  keys  of  the  building  In  which  the 
property  pledged  Is  stored,  bnt  this  pledge, 
by  ddlTering  the  keys,  wonid  amoont  to  very 
little  against  third  persons  if,  after  the  de- 
livery of  the  keys  the  owner  of  the  prop- 
erty pledged,  were  to  exercise  rights  over  it 
or  retain  its  control- 
In  the  pending  case  for  decision.  It  does 
not  appear  that  any  of  the  lumber  was  ever 
placed  in  the  control  of  the  oradttor  In  the 
manner  and  to  the  extent  required  in  pledg- 
ing propo^. 

The  act  does  not  cover  any  part  of  the 
property  for  the  reason  we  have  before 
stated.  Bank  v.  Janln,  46  La.  Ann.  905,  16 
Sonth.  471;  Succession  of  Lananx.  46  is.. 
Ann.  1066,  16  South.  708,  25  L.  B.  A.  577; 
Donoven  &  JMey  r.  Travera  A  Hermann, 
122  La.  462,  47  South.  769. 

We  have  read  the  extracts  from  well-known 
commentators  cited  in  the  brief  of  learned 
counsel  for  the  oppwenta.  They  seem  at 
first  blush  favorable  to  an  easy  and  con- 
venient method  of  pledging  property— per- 
haps advisable.  With  the  advisability  of  the 
method  we  have  naught  to  do.  Our  law 
seems  plain  as  rdates  to  the  necessity  of 
possession,  and  the  interpretation  heretofore 
given  is,  to  our  thinking,  conclusive 

These  commentators,  referred  to  above,  it 
mnst  be  said,  do  not  go  to  the  extent  of  ex- 
pressing the  (pinion  that  a  merchant  who 
advances  to  a  manufacturer  can  have  him- 
self recognised  as  pledgee  against  thlM  per- 
sons by  entering  into  a  contract  which  does 
not  give  him  control  of  the  property  pledged. 

If  the  creditor  had  takm  control  nnder 
tbe  leas^  and  had  exercteed  his  right  as 
pledgee  it  would  be  different 

No  contract  can  be  legally  maintained  as 
a  valid  pledge  when  there  Is  very  great  doubt 
as  to  whether  It  is  to  be  considered  a  pledge 
or  a  contract  with  a  customer  to  induce 
blm  to  consign  the  products  of  bis  plant  to 
the  movbant  to  be  sold  tvt  his  account 

The  contention  of  the  opponents  Is  that  the 
receiver  stands  in  tbe  shoes  of  the  Insolvent 
corporation,  and  that  he  cannot  attack  the 
acts  of  Hie  corporation. 

The  better  doctrine  is  that  the  receiver 
nyrescnts  t3ie  creditors  and  their  debtor,  the 
insolvent  cwporation.  It  Is  said  that  he  is 
trustee  fop  both»  and  that  he  is  bound  to 
serve  the  interest  of  each.  Hl^  on  Beceiv- 
ers,  p.  22. 

There  is  a  limit  to  tbe  extoit  that  he  can 


mpreeoit  the  creditors  in  opposing  a  contract 
altered  into  by  the  debtor.  It  Is  generally 
limited  to  questions  of  fraud. 

The  question  would  be  discussed  further, 
and  we  woold  seek  to  establish  wherein  the 
receiver  may  or  may  not  In  this  instance 
question  fbe  acts'  of  tbe  Insolvent  corpora- 
tion;  but  we  are  relieved  firom  tbe  neces- 
sity of  that  Investigatloa  The  receiver  pre- 
sented his  own  accoant  to  the  court.  He  has 
idaced  himself  on  that  account  as  a  creditor 
secured  by  mortgage  and  voidor's  privilege 
In  a  large  amount  From  a  Judgment,  which 
he  must  have  deemed  In  some  respects  ad- 
verse to  his  interests,  he  has  taken  an  ap- 
peal to  this  conrt  Individually.  He  1b  be- 
fore us  asserting  a  right  personal  to  him- 
self. He  mnst  be  heard  In  his  own  behalf 
even  If  be  cannot  be  heard  as  a  receiver. 

Fee  of  Attorneys. 

The  opponents  do  not  complain  of  the 
amount  for  fee  of  attorneys;  their  conten- 
tion Is  that  the  sovlces  were  roidered  at 
the  request  and  for  the  exclusive  ben^t  of 
the  receiver. 

-The  fact  is  that  these  services  were  ren- 
dered tor  the  benefit  of  all  parties  in  Inter- 
est 

Tbe  Interested  parUes  should  pay  as  fai  as 
ascertainable  to  the  extoit  of  their  re- 
spective interest 

This  was  the  gist  of  the  dedsKm  In  Sue* 
cession  of  Whltdiead,  8  La.  Ann.  397. 

The  debts  of  a  snccesston  were  consldcrpd 
of  a  hlghw  dignity  than  those  of  the  deceas- 
ed ;  also  the  debts  of  the  receiver  to  those 
of  tbe  Insolvffiit  and  thc^  are  to  be  paid  be- 
fon  those  of  tbe  deceased  or  the  insolvent 
Friend  v.  Graham's  Adm'r,  10  la.  4S9. 

To  the  same  ^ect  was  tbe  case  of  Succes- 
sion of  P.  O.  Lauve,  18  La.  Ann.  722 ;  that 
dedsion  went  far  In  applyli^  article  ^7  of 
the  Civil  Code  to  an  attorney's  fee  as  not 
being  chargeable  to  the  movable  property. 

We  are  not  Indtned  to  criticise  the  deci- 
sions of  our  predecessors  or  to  overrule  than, 
but  Bs  to  this  point,  we  mnst  say  that  it  Is 
error. 

In  Succession  of  Oale,  21  La.  Ann.  487,  the 
administratrix  pn^osed  to  pay  the  gmeral 
privilege  by  inference  over  tiie  proceeds  of 
the  movable. 

The  court  held  Oiat  this  would  be  en  In- 
Jury  to  tbe  creditors  vrtio  had  a  special  privi- 
lege on  the  movable 

The  court  an>lled  article  8267  so  as  to  se- 
cure both  those  who  had  a  qpedal  and  those 
who  had  a  general  privilege  by  charging 
movable  and  Immovable  In  proportion  to 
each. 

In  Succession  of  Wells,  24  La.  Ann.  168, 
the  conrt  f<dIowed  the  Friend  Case,  and  hdd 
that  they  most  be  paid  by  preference. 

In  these  dedslwa  11m  qnestlrai  did  not 
present  Itself  of  the  entire  udnslon  from 
all  partldpation  in  the  proceeds  <tf  cxeditora 
who  had  a  qwdal  prtvtlega. 
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Orlglnallj  tJw  French  Code  waa  taken  as 
tbe  basis  of  our  articles  on  the  subject  Kut 
privilege. 

They  ha  ve  been  very  much  amended  since. 
Only  a  few  articles  remain  unchanged  or  un- 
amended. 

None  the  less,  ttie  gneral  plan  is  the  same. 

lAuresits,  No.  02S,  toL  29,  refers  to  law 
charges  to  be  distributed  according  to  benefit 
received. 

In  the  case  before  us  eadi  should  pay 
$2,700;  tbe  interest  of  $54,000  to  pay  $2,301 
68,  and  Oe  interest  ot  19,282  the  balance  of 
$396.8:^  to  be  ranked  as  law  cliarges  and 
with  preference  for  payment  at  last  sum  of 
$395.2^  over  all  sums  9C  Claims  oa  the  mov- 
ajble  properly.  * 

Receiver's  GommissinL 

The  receiver  held  a  large  <daim  secured  by 
mortgage  against  the  Insolvent  True,  it  did 
not  disqualify  him  from  acting  as  receiver. 
It  raidered  it  necessary,  however,  for  blm 
to  be  very  careful  In  managing  the  property. 

We  have  noted  that  an  agreement  was  en- 
tered Into  between  tbe  receiver  and  the  cred- 
itors. It  should  have  been  kept  by  the  re- 
ceiver. He  should  have  separated  and  have 
kept  separate  the  lumber,  as  was  agreed  up- 
on, and  the  proceeds  of  the  lumber  after  Its 
sale. 

Again,  In  operating  the  planing  mill,  there 
is  evidence  showing  that  the  management 
was  not  economical. 

We  are  not  of  the  opinion  that  (In  view  of 
the  issues  raised  before  the  district  court, 
as  presented  before  this  court)  he  should  be 
denied  all  commlSBlon. 

The  commission  of  tbe  receiver  must  be 
prorated  as  above  In  matter  of  the  fee  of 
attorney ;  that  is,  V%e00  is  to  the  sum  before 
mentioned. 

In  the  case  each  riiould  pay  $2,000;  the 
first  above-named  interest  should  pay  $2,- 
220.91,  and  tbe  other  «379.09.  the  latter  to  be 
I»ald  hj  preferwce  over  the  movable  prop- 
erty. 

The  Sale  of  the  Ulll. 

The  charge  In  argument  by  learned  coun- 
sel for  opponents  was  that  the  property  waa 
bought  through  a  person  interposed.  The 
account  was  not  opposed  on  that  ground. 
The  receiver,  on  cross-ecaminatlon.  In  sub- 
stance, stated  that  his  son  was  an  inter- 
posed party. 

Objection  was  n^ed  to  tbe  admlasiblllly 
of  bis  testimony. 

In  argument  the  attorney  for  tbe  oppo- 
nents uiged  that  the  receiver  should  be  charg- 
ed with  the  amount  at  which  the  property 
was  appraliKd  in  the  inventory  of  the  In- 
solvent Instead  of  tbe  amount  at  which  the 
property  was  adjudicated  to  his  son  for  hla 
benefit. 

That  Issue  was  not  pleaded.  The  reason 
given  for  not  pleading  It  is  that  the  oppo- 
nent did  not  know  that  the  receiver  had 


bought  for  himself  btfon  lis  tssUfled  on 
cross-eza  mlnation. 

It  remains,  even  at  that  late  stage  In  the 
case,  the  oft^  to  amend  would  have  been  in 
time.  It  would  have  been  In  time  even  on 
the  rehearing.  But  In  argumoit  l)efore  this 
court  sndi  an  issue  comes  too  late.  It  can- 
not be  entertained. 

Opponents  cite  as  authority,  tat  amending 
tlie  aoeoont  at  this  time  <m  «n  Issue  not 
raised,  as  this  oppon^t  contends  the  case  of 
Sheets  Lunber  €%>mpany,  52  La.  Ann.  1337. 
27  Sonth.  800,  and  urge  that  tbe  preotse  point 
in  that  case  'was  not  made  In  OH>osltlon.  but 
only  in  the  brief  and  in  srgnment  In  tbe  Sn- 
preme  Court 

We  recall  tbe  facts  in  the  Jostdted  cue. 
There  was  a  general  oiq>08lti<m  filed ;  frand 
was  disrged,  and,  as  we  recall*  ttw  sale  was 
attadced  on  different  grounds. 

Tbe  cases  ore  not  similar. 

Bepalrs. 

Objection  was  made  1^  the  t^iipaunts  to 
the  account  in  so  far  as  the  receiver  chaise* 
for  repairs  made  in  the  planing  mill.  The 
ground  is  that  they  are  permanoit  improve- 
ments made  to  the  planing  mill  and  sihonld 
be  charged  to  tbe  proceeds  of  the  sale  of  tbe 
mill,  diminisliing  by  that  mudi  tbe  amount 
realized  1^  tbe  receiver  on  bis  Individual 
claim  as  a  creditor  with  a  mortgage^ 

Tbe  sawmill  was  not  opemted  mtter  ae 
receiver  qualified;  but  be  did  <q;>erate  tbe 
planing  mill  In  order  to  dress  lumber  for  tbe 
market  after  bavli^  obtained  an  ord^  from 
tbe  court  authorising  blm  to  run  this  planw. 

It  became  necessary  to  make  some  re- 
pairs in  order  to  enable  tbe  receiver  to  carry 
out  tbe  order  of  tbe  crart  and  run  this  plana*. 

These  repairs  are  not  chargeable  to  per- 
manent improvements.  It  was  to  tbe  interest 
of  the  creditors  to  run  this  planing  mill. 
Some  pK^t  we  ixdee  was  reaUsed  there- 
from  by  the  receiver.  The  small  amount 
required  for  its  operation  must  be  diaiged  to 
the  material  worked  in  the  planer. 

If  we  were  to  attempt  to  deduct  tbe 
amount  from  the  it^  in  queetlim,  as  sug- 
gested by  counsel  for  opponents,  for  per- 
manent improvements,  it  wonid  be  a  matta 
of  impossibility  to  fix  the  amount  with  rea- 
sonable certainty.  Moreover,  Qie  leaner  was 
operated  in  the  interest  of  creditors;  tbey 
should  pay  for  the  repairs. 

Tb9  Feed  Bill  for  Uve  Stock. 

The  contention  is  that  the  auMunt  due  as 
per  this  bill  should  be  taken  from  the  pro- 
ceeds of  the  sale  of  the  immovable  property. 

There  Is  no  suthority  for  chai^g  this 
to  immovable  prc^rty,  although  it  Is  said 
that  this  8to<^  was  sold  as  part  of  the  realty. 
The  effect  would  be,  if  this  claim  were  al- 
lowed, that  the  mortgage  creditor  would  have 
to  pay  an  amount  due  for  takii^  care  of 
some  of  the  property.  It  was  necessary  to 
feed  these  animals;  some  one  had  to  pay 
for  It  The  amount  was  properly  taken  from 
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the  cash  on  hand.  The  credltm  cannot  now 
have  It  cbarged  to  the  Immovable  property, 
for  we  do  not  recall  that  the  evidence  shows 
that  this  live  stock  was  not  In  some  way 
necessary  In  operating  the  plant.  In  bauUng 
the  lumbar  and  othw  similar  work  at  the 
planer. 

Operating  Ebcpenaes  of  Planing  Mills. 

^e  complaint  of  the  OMXHi^ts  in  regard 
to  this  item  Is  that  the  amount  charged  Is 
excessive.  There  was  evidence  Inbodnoed  by 
opponents  In  support  of  the  opposltim  to  this 
diaim. 

Witnesses  fbr  the  receiver  also  were  beard. 

The  teatlmonr  is  conflicting.  The  purpose, 
as  stated  in  the  <^^podtlon,  was  to  have  the 
amount  deducted  from  the  receiver's  com- 
mission on  the  ground  of  bis  negligence. 

The  commission  of  the  receiver  Is  already 
sufficiently  reduced. 

We  pass  from  this  point  without  further 
onnment,  as  it  has  no  merit 

Merdiantfa  Prtvlleg& 

The  amount  allowed  by  the  district  court 
to  Brown,  Tlmmona  &  Go.  et  al.  on  the 
account  of  goods  and  merdiandise  advanced 
Is  the  only  claim  before  us.  (The  other 
dainis  for  advances  and  merchandise  were 
not  allowed  by  the  Judgment  of  the  district 
court  and  are  not  before  us.)  The  other 
merchants  to  wlunn  Uiere  Is  an  eibount  due 
have  not  appealed,  and  tbey  have  not  an- 
swered the  appeat  Then  last  are  passed 
over,  and  will  not  be  noticed  fnrttier. 

With  reference  to  the  firm  above  named 
whose  claim  has  been  allowed  1^  the  district 
court,  these  18  contradlcUon. 

In  the  first  opposition  this  firm  claimed 
for  goods  and  merchandise  and  groceries  ad- 
vanced to  the  Pleasant  HIU  Lumber  Com- 
pany during  the  six  months  next  ivecedlng 
the  appointment  of  the  recover  to  enable  it 
to  continue  to  operate  its  business.  They 
asked  In  this  first  petition  to  he  recognized 
as  creditors  with  a  privilege.  This  firm  snb- 
sequttitiy  filed  en  ammdment  In  which  it 
claimed,  different  tram  the  first  opposition, 
that  it  furnished  mon^  and  necessary  sup- 
plies to  secure  logs  and  timber  to  be  cut 
Into  Itunber  1^  the  sawmill. 

There  was  a  change  as  shown  the  al- 
legation above  noted. 

No  obJecti(m  was  urged  to  the  amendment. 
On  the  trial  of  the  case  the  testimony  was 
admitted  without  objection.  That  testimo- 
ny did  not  identify  the  advances  as  made  to 
the  Pleasant  HIU  Lumbar  Company  "to 
deadui,  cut,  haul,  float* or  raft  any  logis  or 
forest  timber";  onottng  from  Act  No.  8S  of 
1882L 

One  of  Uie  witnesses,  a  member  of  tlie 
said  firm,  said  that  the  orders  furnished 
fats  firm  were  filled  for  supplies  to  laborers 
employed  at  the  mill. 

If  advances  were  made  to  laborov  at  the 
islll  they  w«re  not  advances  made  to  fell 
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trees  and  cut  Uiem  Into  logs,  and  haul  them 
away. 

Another  point  Is  urged  by  the  receiver  and 
others  to  this  claim.  It  Is  that  the  logs  were 
brought  to  the  mill  and  were  sawed  into 
lumber. 

In  considering  this  last  point  we  find  as  a 
fact  that  the  lumber  was  Indifferently  Iden- 
tified as  the  lumber  from  the  logs.  The  tes- 
timony Is  not  conclusive  about  this  lumber. 

The  serious  ground  at  thla  time  Is  that, 
the  logs  having  been  sawed  Into  lumber,  the 
privilege  was  lost  In  deciding,  we  will 
have  to  refer  to  section  1  of  act  Na  33  of 
1882.  dted  supra.  It  provldee  for  a  privilege 
to  secure  supplies  bearing  upon  the  lo^  cut 
The  title  and  the  act  describe  the  privilege 
and  the  property  spedflcally,  but  nothing  is 
Bald  of  lumber.  It  Is  confined  exclusively  to 
the  1<^ ;  1.  e.,  to  a  privilege  on  the  logs  for 
labor  done  in  cutting  them  Into  logs. 

It  has  been  decided  repeatedly  that  prlvi- 
l^es  are  strlctl  Juris.  Words  cannot  be  sup- 
plied In  order  to  recofjnbse  a  privilege.  But 
"lumber"  (specific  prop«ty)  is  not  to  be  im- 
plied as  having  been  Intended  by  the  l^is- 
lator.  Had  he  so  Intended  he  could  easily 
have  added  the  word  "lumber,"  and  would 
not  hare  limited  the  statute  to  logo. 

Counsel  for  this  firm  compare  this  assert- 
ed privily  to  the  prlvli^e  granted  to  the 
merchant  and  factor  for  money  adanoed  to 
make  and  cultivate  the  crop  of  cottcm.  This 
last-mentioned  privilege  follows  the  product 
after  it  has  been  gathered,  ginned,  and  bal- 
ed, and  has  gone  to  the  machine  which  sep- 
arates the  seed  from  tbe  lint  thneby  con- 
verting the  raw  material  to  another  without 
a  change  of  the  thing  Itself. 

The  marked  difference  between  this  illus- 
tration of  the  learned  counsel  for  the  firm 
consists  in  the  fact  that  "crop"  Is  a  general 
term,  and  Includes  cotton  in  the  field  as  well 
-as  cotton  after  It  has  been  ginned  and  baled, 
while  the  term  "log"  ia  limited  In  its  mean- 
ing. After  It  is  converted  Into  lumber,  lum- 
ber does  not  Include  the  logs. 

The  same  Is  true  of  crops  of  com  and 
cane.  After  the  com  Is  gathered  and  put  In 
sacks,  it  Is  still  the  crop,  and  the  prlvll^e 
follows  the  com  as  well  as  the  cane  after  it 
Is  ground  Into  angtiT,  It  It  can  be  identified. 

The  Claim  of  J.  A.  Belvy. 

This  claim  Is  for  $13375.3S.  This  cred- 
itor was  president  of  the  insolvent  company. 
It  figures  on  the  account  as  an  ordinary  debt 
of  the  receiver. 

The  objection  urged  In  argument  by  the 
McCullough-Weaver  Lumber  Company,  oppo- 
nents, was  that  no  evidence  was  offered  In 
support  of  this  item. 

It  Is  sustained  by  the  recdver's  oath. 

We  think  Quit  this  account  has  been  snfll- 
deatly  provesi. 

The  opponoite  Just  named  admit  that  Oiere 
was  no  specific  opposition  to  this  particular 
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Item.  They  daim  tbe  rli^t  to  oppose  this 
claim  imder  some  general  aTerment  In  one 
of  the  oppoeltloDB. 

We  have  carefully  read  those  oi^Msitions, 
and  have  not  found  any  that  we  consider  as 
directed  against  this  dabn. 

Bat  be  that  as  it  may.  In  answer  to  anoth- 
er contention  of  these  opp<ments  that  this 
claim  should  not  be  paid  until  all  the  other 
creditors  are  juld,  that  it  is  not  right  or 
equitable  that  the  stockholders  In  the  enter- 
prise be  paid  ooncorrently  with  the  credit- 
ors. 

We  wUi  state  that  the  decisions  of  this 
court,  two  In  number,  the  Cahlll  Case.  47 
La.  Ann.  1487,  17  South.  7S1;  Cochran  St 
Ocean  Dry-Dode  Co.,  80  La.  Ann.  1365.  are 
not  as  fapreadilnr  as  oivonents  contend. 
The  nnderlylns  idea  In  each  of  then  cases 
was  tliat  tlie  stotAliolders  have  no  right  to 
enter  Into  a  combination  to  obtain  an  ad- 
Tantage  over  creditors.  That  if  th^  at- 
tenqited  it  their  dalms  would  be  subwdl- 
nate  to  tbe  claims  of  creditors. 

But  it  is  difE^oit  as  to  the  president  of 
the  company  who  has  trusted  bla  company 
for  bis  salary  c/t  has  made  advances  to  tiae 
company  to  aid  it;  he  ahould  be  paid  if  he 
has  acted  in  good  faith  In  the  mattw  and 
only  seeks  his  own,  particularly  when  be 
claims  as  an  ordinary  creditor  in  Insolvaocy 
proceedings. 

Taxes  and  Insurance; 

,  The  mlty  should  p&7  its  proportionate 
share  of  the  taxes.  Tlie  prlvUese  for  Ute 
taxes  on  the  realty  la  supsrlor  to  lite  Tan- 
dor's  privilege.  It  follows  the  lumber  was  as- 
sessed at  $5,600  in  1907,  and  at  |4,200  in  1908 ; 
the  rate  of  taxation,  the  evidence  shows, 
was  28  mills,  snaking  f  12&08,  plua  |9a.60,' 
total.  1226.40,  which  Is  deducted  from  the 
amount  of  taxes.  The  realty  is  charged 
with  the  balance.  $890.66  plua  9226.40,  tot^ 
91.116.06. 

The  realty  will  not  be  charged  with  the 
amount  of  premiums  paid  for  insuring  the 
lumber.  This  claim  Is  not  supwlor  to  the 
mortgage  and  vendor's  prlvlle^ 

It  Is,  therefore,  ordered,  adju^^ed,  and 
decreed  that  the  Judgment  aM>ealed  from 
be  am»ded  by-  rejecting  tbe  prlTUese  claim- 
ed by  the  merchanta  on  the  lumber  made 
from  the  logs. 

The  claim  ot  the  recelvw,  to  be  paid  from 
the  movable,  is  reduced,  as  moitloned  In  the 
body  of  the  oplnliw. 

The  fee  of  the  attorn^  for  the  receiver, 
also  that  portion  to  be  paid  from  the  mova- 
ble, is  Kworated  as  in  the  body  of  the  opin- 
ion. 

The  balance  to  be  paid  from  the  proceeds 
of  the  sale  of  immovable  property. 

It  is  ordered,  adjudged,  and  decreed  that 
the  accent  be  further  amended  by  charging 
the  immovable  property  with  Its  proportion 


of  taxes,  as  before  stated,  and  the  balance  la 
to  be  paid  from  the  proceeSB  of  the  movable 
propo-ty,  also  as  above  stated. 

With  these  ameidments.  tbe  rec^ver'a  ac- 
count Is  homologated.  The  costs  of  appeal 
to  be  paid     the  mass  of  the  estate. 

(120  La.) 

No.  17,006. 

KREYB  V.  LONQVILLB  LONG  LEAF 
LUMBER  CO. 

(Supreme  Court  of  LoulsianR.   Ifay  23,  lAlO.) 

(SyUahut  ^  Biitorial  Staff.) 

1.  Masiks  and  EhOtTAHT  (I  276*)— iHjuusa— 
Actions— SuFFiuiBNOT  or  Bvxddtcb. 

In  a  servant's  action  for  Injuries  sustained 
by  falling  from  a  shafting  while  walking  tbetv- 
on  from  one  beam  to  another,  evidence  held  to 
show  that  lAalntlff  slipped  from  the  shafting  be- 
fore he  attempted  to  catch  bold  of  a  pulley 
wheel  thereon,  which  turned  and  caosed  bim  to 
fall. 

[Ed.  Note.— For  other  casai^  see  Uaster  and 
Servant.  Cent  Dig.  |  868;  Dee.  Kg.  f  276.*] 

2.  Mabtes  and  Sebvant  (|  238*)— Injusies 
TO  Sebvant— COHTBIB0TOBT  Neqliqence. 

Plaintiff  and  his  brother,  who  were  6  feet 
1^  Inches  high,  were  compelled  to  pass  from 
the  horizontal  beam  apon  which  toey'  were 
standing  In  screwing  nuts  to  bolts  protmdiDs 
from  the  cellina.  9  feet  4U  inches  above,  to  an- 
other parallel  aorizontal  beam  8  feet  ^  Inch 
away,  both  beams  beliv  6  feet  5^  Inches 
from  the  ground  floor.  An  Iron  shafting  3i&/i« 
inches  in  diameter,  whicb  bad  been  greased,  ex- 
tended from  one  beam  to  the  other  and  there 
was  a  broad-rinuned  iron  pulley,  26  Inchea  in 
diameter,  on  the  ■h«*rtiig  about  half  way  be- 
tween tbe  beams.  About  4  feet  lower  than  tbe 
paratlel  beams,  about  2  feet  above  the  ground 
floor,  was  a  platform  extending  between  tbe 
two  beams,  and  plaintiff  oould  have  either  step- 
ped down  upon  ft  and  passed  from  one  beam  to 
the  other,  or  could  have  done  so  by  first  letting 
himself  to  the  ground  floor  and  cettinK  upon  the 
other  beam  by  a  scaffold  or  ladder,  but  instead 
he  attenmted  to  walk  across  the  shafting  when 
he  sliimed  and  caught  bold  of  the  pulley  to  save 
himself,  but  it  turned  and  let  him  fall.  There 
was  no  rule  requiring  employee  to  walk  across 
the  shafting  in  doing  such  work  tbou^  they 
frequently  did  so  of  their  own  volition,  aiM 
no  one  had  used  the  pulley  as  a  handhold  fa 
doing  so.  Tbe  negligence  claimed  was  In  not 
having  the  pulley  keyed  so  that  it  would  not 
have  turned  when  plaintiff  took  hold  of  it 
Held,  in  view  of  the  shafting  being  greased, 
plaiotiff  was  neillgent  in  attempting  to'  cross 
between  the  beams  thereon. 

[Bd.  Note.— For  other  cases,  see  ICastcr  and 
Servant,  CentDlg.  H  74S-748 ;  Dec.Dlg.  1 28a*l 

8.  Uastib  avd  SCBVAin  n  128*)— Nmu- 

OENC>— TUPBOPKB  USK  OT  APPLUITCCa. 

Defendant  was  not  negligent  In  not  having 
the  pulley  wheel  keyed  of  which  irialntlff  cau^t 
hold  when  falling,  sioce  the  shaftliig  was  not 
intended  to  be  used  to  walk  aeKWL  and  tiw 
pulley  wheel  was  not  provided  for  holding  to 
when  walking  acroas  the  shafting;  tiie  master 
not  being  liable  for  injuries  caused  by  the  nse 
of  alliances  for  purposes  fOr  which  as  had  no 
reason  to  believe  they  would  be  used. 

[EjA.  Note.— For  other  cases,  see  Master  aad 

Servant,  Cent  Dig.  I  256 ;   Dec.  Dig.  |  12&*1 


•For  otbsr  eases  sss  bssm  tople  aad  ssetloa  NtWBKR  to  Dto.  IHg.  *  An.  Dig.       No.  Swiss  A  R«p*r  ladsim 
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4.  MAnn  AVD  SEBTAHT  (I  213*)— IlfJUSIES 
TO  SEBVAHT— ASSUHFTIOIC  OF  BiSK— SEUKIT- 
XNO  MOBB  Daitokbous  MeTHOD. 

PlaintUI  WBB  also  barred  from  recorerins 

nnder  dw  rule  that  a  servant  wlio  wleets  an  Im- 

pioper  and  danseioiu  zonte  aasnmea  the  liak 

of  remiltinc  tnjarr. 

[Bd.  Note.— For  other  casea,  aee  Haater  and 
Sernint,  Cent  Dig.  i  560;  Dec  Dig.  1  213.*] 

Appeal  from  Fifteenth  Jndlcial  District 
Court,  Parish  of  Calcasieu;  Winston  Orerton, 
Judge. 

Action  by  Charles  Ereye  against  the  Long- 
rllle  Long  Leaf  Lumber  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Judgment  set  aslde^  and  salt  dismissed. 

Pujo,  Uoss  ft  Miller,  B.  P.  Flnloy,  and  W. 
R.  Thurmond,  fbr  sppdlant  McCor,  Uoss  ft 
KnoXf  for  ftivellee. 

PROVOSTT,  J.  A  sawmill  of  the  monster 
size  was  being  constructed  by  the  dtfend- 
ant  company,  in  which  there  was  no  end 
of  shaftings  and  pallet  perhaps  a  thou- 
sand of  the  latter.  Plaintiff  and  his  brother, 
both  of  them  tall  men— 6  feet  1^  inches- 
were  mechanics  employed  In  the  work  of  con- 
struction. Their  work  necessitated  their  pass- 
ing from  one  horizontal  beam,  upon  which 
they  were  standing,  6  feet  6%  Inches  above 
the  ground  floor,  to  another  parallel  hor- 
izontal beam  at  the  same  level,  8  feet  % 
inch  away.  Extending  from  one  of  those 
beams  to  the  other,  and  resting  on  the  top  of 
them,  was  an  Iron  shafting,  3i»/ia  inches  In 
diameter.  On  this  shafting,  about  midway 
the  distance  between  the  two  beams,  or  some 
4  feet  from  the  beam  upon  which  the  men 
stood,  was  a  pulley,  or  broad-rimmed  Iron 
wheel,  25  inches  in  dlametec  Parallel  with 
the  shafting,  about  0  feet  higher  than  It  and 
about  3  feet  to  the  side  of  it,  was  another 
beam — the  exact  space  between  It  and  the 
Iron  shafting  being  T  feet  7  Inches.  About 
4  feet  lower  than  the  beam  upon  which  the 
men  were  standing— that  is  to  say,  about  2 
feet  above  the  ground  floor— there  was  a  plat- 
form, composed  of  8  loose  planks  each  12 
inches  wide,  extending  the  entire  distance 
between  the  beam  upon  which  the  men  stood 
to  that  which  they  desired  to  reach.  This 
platform  had  been  placed  there  for  the  use 
of  a  colored  workman,  who  at  the  moment 
was  upon  It  at  work;  but  nothing  shows  that 
plaintiff  and  bis  brother  could  not  have  step- 
ped down  and  walked  upon  It  for  passing 
from  one  of  the  beams  to  the  other,  ^ere 
was  also  nothing  to  prevent  them  from  let- 
ting themselves  down  to  the  ground  floor  and 
setting  to  the  other  beam  by  means  of  a  lad- 
der or  other  convenient  means.  Instead  of 
doing  this,  the  brotlier  sought  to  get  across 
by  resting  his  feet  upon  the  Iron  shafting  and 
his  hands  upon  the  beam  which  ran  parallel 
with  it,  some  6  feet  higher  and  some  8  feet 
to  one  side.  This  neceesftated  his  spanning  a 


distance  of  7  feet  7  inches  (so  that  he  oould 
bartiy  touch  the  beam  with  bis  flng^),  and, 
as  a  consequence,  came  near  resulting  In  his 
straining  bis  back  and  falling.  Plaintiff  un- 
dertook to  get  across  by  walking  on  the  shaft- 
ing, and  white  doing  so,  lost  his  balance  and 
fell,  and  snfiTered  the  Injury  for  which  he 
brings  this  suit  In  damages.  If  his  statement 
to  be  adopted,  he  put  his  left  foot  on  the 
shafting;  and,  before  lifting  bis  welght-from 
his  rli^t  foot,  leaned  over  and  put  his  hand 
on  the  pnlley,  intending  to  steady  himself  by 
holding  onto  It;  and,  as  he  put  his  weight 
on  It;  It  tnmed,  and  caused  him  to  lose  his 
balance  and  fall.  In  that  statement  he  is 
corroborated  by  his  brother;  but  he  is  con- 
tradicted by  the  colored  man  who  was  work- 
ing on  the  platform,  who  says  that  plalntifT 
started  out  to  walk  upon  the  shafting  and 
lost  his  balance,  and  only  caught  hold  of  the 
pulley  In  falling;  and  also  by  a  physician  who 
saw  him  Immediately  after  the  accident,  and 
who  testified  tliat  in  explaining  how  the  thing 
happened  he  had  said  that  he  went  to  st^ 
over  a  pulley  and  in  so  doing  lost  his  balance 
and  fell;  and  also  by  the  physician  who  at- 
tended to  him  in  the  sanitarium,  in  Shreve- 
port,  who  testified  that  he  told  him,  "I  was 
on  a  line  shaft,  and  when  I  proceeded  to 
walk  It,  my  foot  nUppeO.";  and,  finally,  by  the 
foreman  of  the  mill,  who  testified  that  he 
went  to  him  as  soon  as  he  fell,  mnd  that  when 
asked  how  it  had  haj^ened,  he  said  that  "he 
attempted  to  walk  the  shaft  and  his  foot 
slipped."  The  preponderance  of  the  evidence 
Is  here  decidedly  with  defendant;  and  we 
think  it  Is  also  with  defendant  going  to  show 
that  the  shaft  had  been  greased;  and  that, 
therefore,  to  venture  upon  it  was  the  he^t 
of  imprudence. 

In  Justification  of  their  action  In  attempting 
to  get  across  from  one  of  the  beams  to  the 
other  In  the  way  they  did,  plaintlfr  and  tds 
brother  say  that  their  work  at  that  place  con* 
sisted  In  putting  and  screwing  nuts  to  a  num- 
ber of  bolts  which  protruded  through  the 
celling,  or  floor  overhead;  and  that  so  little 
time  was  required  for  doing  this  work,  that 
the  natural  and  practical  way  of  doing  It 
was  simply  to  stand  on  tlie  beams  and  put 
on  and  screw  the  nuts,  without  taking  time 
to  construct  scaffolding  for  the  purpose,  or 
even  for  psssing  from  one  beam  to  another; 
that  to  have  gone  down  to  the  ground  floor 
and  procured  planks  for  these  purposes  would 
have  been  a  useless  and  unjustifiable  waste 
at  time.  This  testimony  on  the  part  of  these 
two  men  is  irrecondlable  with  the  fact  that 
the  bolts  to  which  the  nuts  were  to  be  added 
and  screwed  were  at  the  celling,  9  feet  4^ 
Inches  above  the  beams  they  were  stand- 
ing on,  and  therefore  out  of  their  reach  as 
they  stood  upon  the  cross-beams. 

The  neglig«ice  which  plaintiff  charges  the 
di^Sndant  company  with  is  alleged  to  consist 
In  that  the  pull^  bad  not  bem  keyed,  so  u 
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to  be  imUte  fmmo?abl7  fast  to  the  abaft, 
wUCb  was  Itself  Immovably  joined  to  the  ma- 
diineiy.  The  contention  la  that  tb»  well- 
known  custom  Is  for  workmen  to  me  sndk 
shafting  for  standing,  or  walking,  upon.  In 
doing  tbcdr  work,  Instead  of  having  reoonzse 
to  regular  scaffolding,  whenevw  the  work  can 
be  done  In'that  way  and  Is  not  (tf  snfllciait 
Importance  to  justify  scaffolding;  and  that 
the  tnvarlable  rule  and  custom  la  to  key  tAe 
iralleys,  and  thereby  bind  them  Immovably 
to  the  shaft,  as  soon  as  Oiey  are  put  on  the 
shaft.  In  the  course  of  constmctlmi;  and  that 
the  ttiousand  pulleys  already  put  on  tta^ 
shafts  tn  this  mill  at  the  time  of  the  acddoit 
had  been  keyed  tai  that  way;  and  that,  tikwe- 
fore,  It  waa  natural  for  plaintiff  to  suppose, 
and  he  had  a  right  to  assume,  that  this  par- 
ticular pulley  had  beoi  keyed  and  was  ftut. 
and  that  he  could  rely  upon  It  for  steady- 
iwg  Umself,  or  holding  onto^  while  walking 
upon  this  shaft;  and  that  the  failure  to  have 
thus  keyed  It  was  nec^lgiuice  on  the  part  of 
the  defendant  company. 

Plaintiff  testlfled  that  most  of  the  thon- 
sand  or  so  pulleys  tbathadbeoi  already  put 
upon  their  shafts  had  been  keyed  and  made 
fast.  His  hrothw  testlfled  that  all  of  them 
had  be«i.  Plataitlff  produced  several  experts 
to  prove  that  the  cnstnn  was  for  workmen  to 
use  the  shafting  in  the  way  of  scaffolding 
whenever  convenient  In  the  course  ot  con- 
structlcm:  and  that  the  Invariable  custom 
was  to  key  the  pulleys  at  the  time  of  putting 
them  on  their  shafts. 

Defendant  produced  a  greater  number  of 
witnesses  and  expata  to  prove  the  very  con- 
trary of  all  this;  and,  there  can  be  no  doubt 
did  prove  It  by  a  decided  preponderance  of 
testimony. 

How,  under  the  circumstances,  the  jury 
came  to  give  a  verdict  In  favor  of  plaintiff, 
we  cannot  lmi^n&  For  several  reasons,  the 
plaintiff  cannot  recover. 

The  main  reason  is  that,  even  conceding 
everything  that  plaintiff  says,  the  defendant 
has  not  been  guilty  of  any  negligence.  It 
cannot  be  n^IIgence  for  defendant  not  to 
have  made  safe  for  walking  a  place  not  in- 
tended to  be  used  for  walking,  nor  to  have 
failed  to  make  this  pulley  safe  for  holding 
onto  In  performing  the  acrobatic  feat  of 
walking  upon  this  iron  shaft,  vbea  this  pul- 
ley was  never  designed  for  that  purpose. 

If  by  any  command,  or  rule,  the  workmen 
had  been  required  to  use  the  shafting  for 
walking  upon  in  that  matter,  there  might  be 
some  reason  for  holding  the  onployer  to  the 
duty  of  making  these  shaftings  safe  for  walk- 
ing; but  nothing  of  that  kind  is  pretended. 
If  the  workmen  ever  do  walk  or  stand  upon 
these  shaftings  for  doing  their  work,  it  Is 
simply  because  they  choose  to  do  so,  and  at 
their  risk  and  peril.  That  they  quite  fre- 
quently do  BO,  the  evidence  shows;  but  it 
does  not  show  that  they  are  under  any  obli- 
gation to  do  80.  Hqt  does  It  show  that  on 


any  previous  occasion  the  pulleys  had  been 
sought  to  be  utilised  as  a  handhold  in  ac- 
complishing the  dangerous  ^t  of  walking 
along  the  abaftlng,  Th&re  was  certainly  no 
duty  resting  upon  the  emidoyer  to  make 
these  pnll^  safe  for  this  use.  The  learned 
coonsel  <tf  plaintiff  argue  that  it  not  b^^ 
possible,  or  it  being  at  any  rate  most  difflcult, 
fbr  idalntlff  to  walk  upon  the  nh»ft\ng  with- 
out steadying  himself  1^  holding  on  with  his 
hands  to  something.  It  was  the  moat  natural 
thli«  in  the  world  fw  him  to  catcb  ludd  of 
tills  pull^.  especially  after  be  had  witnessed 
the  danger  his  brother  tmd  gone  tiiroi^h  1^ 
trying  to  utilize  the  beam  parallel  with  the 
shaft  for  steadying  himself.  And  plaintiff 
IKoduced  several  esjiertB  to  testis  that  tor 
him  to  have  thua  caught  hold  of  this  pulley 
for  maintaining  his  balance  while  walking 
upon  the  shaft,  was  the  natural  thing  to  do. 
We  agree  with  these  experts  that  it  was  the 
natural  thing  to  do — Just  as  It  is  natural  for 
drowning  meoi  to  catdt  at  straws;  but  we 
think  it  would  have  been  much  more  natural 
and  consonant  with  reason  and  ordinary 
prudence  for  tiw  plaintiff  to  have  gone  about 
rea<ailng  the  othor  beam  in  some  less  acro- 
batic fashion. 

"It  is  well  settled  that,  where  tbe  instni' 
mentality  which  caused  the  injury  was  atiU  in- 
complete at  the  time  of  the  accident,  and  tbe 
injured  servant  was  ensaxed  io  tbe  woric  of 
bnuging  it  to  completion,  the  question  whether 
the  master  was  in  tbe  exercise  of  due  care  ia 
determined  with  reference  to  a  lower  standard 
than  that  which  is  aoplied  in  the  case  of  in- 
strumen tali  ties  which  nave  been  put  into  a  fin- 
ished condition  and  are  in  regular  use  in  tbe 
normal  course  of  the  business."  1  Labatt  on 
Master  and  Servant,  p.  60,  {  29. 

See,  also,  Bedford  Belt  R.  Co.  v.  Brown 
(1895)  142  Ind.  659,  42  N.  E.  359  (bridge  car- 
penter not  entitled  to  recover  for  an  injury 
caused  by  the  slipping  out  of  a  wedge  used 
In  the  construction  of  a  track  for  the  carriage 
of  heavy  timbers) ;  Bennett  v.  Long  Island 
R.  Co.  (1900)  163  N.  Y.  1,  57  N.  E.  79  (use 
of  switch  without  lock  or  target,  on  a  road 
under  construction  held  not  to  be  negligent) ; 
Allen  V.  Galveston,  H.  &  S.  A.  R.  Co.  (ISDQ 
14  Tel.  Civ.  App.  844,  37  S.  W.  171  (recovery 
denied  where  the  Injured  servant  was  en- 
gaged In  constructing  a  bridge).  1  lAbatt 
on  Master  and  Servant  p.  66,  notes. 

"Although  it  is  a  maater'adaty  toosedaeeaxs 

to  furnish  bis  servants  tools  and  awllances  suit- 
able for  the  purpose  for  whidi  they  are  pro- 
vided, be  owes  them  no  snch  duty  when  th^ 
put  his  tools  to  uses  for  which  they  are  not  in- 
tended. It  is  not  negligence  to  omit  a  precan- 
tion  applicable  only  to  a  situation  which  did 
not  exist."  1  Laliatt  on  Master  and  Servant, 
p.  f»9,  i  26. 

"If  tne  servants  undertake  to  use  macfaineiy 
or  inatnimeuts  for  purposes  for  wUch  the  em- 
ployer had  no  reason  to  suppose  they  would 
be  used,  it  is  their  own  fault  or  folly  If  harm 
comes  from  it  Feleh  v.  Alien  (1868)  96  Umm. 
572.  See,  to  same  effect  Quenther  v.  LocUtart 
(1S91)  [61  Hun.  6^]  16  N.  Y.  Supp.  717,  af- 
firming (1803)  137  N.  T.  529.  38  N.R  336.^  1 
haiMtt  on  Master  and  Servant  p.  64,  notcft 
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"An  emploji  haallng  badrets  of  tar  iq»  od  a 
foof  lost  niB  balance,  and,  in  Calling,  grasped 
*  triangular  wooden  'horse,*  used  as  an  appli- 
ance in  banling  up  the  buckets.  The  'horse'  was 
insufficient  to  withstand  the  strain,  and  fell 
with  him.  Held,  that  a  peremptoir  instruction 
for  defendant  was  proper,  since  the  fact  that 
the  'horse'  fell  when  jerked  bj  plaintiff  did  not 
show  that  it  was  insafficient  for  the  use  for 
whidL  it  was  intended.  Bell  r.  Refuge  CHI  Mill 
Co.  (1880)  77  Miss.  387,  27  South.  382.  A 
workman  cannot  recover  against  bis  employer 
for  injnries  caused  by  falling  from  a  scaffold 
on  the  giving  war  of  a  stay  lath  to  which  he 
was  holding  while  leaning  over  to  catch  bis 
tools  thrown  to  him  from  below,  where  such 
stay  lath  was  intended  solely  to  keep  the  posts 
of  the  scaffold  upririit  Orebarry  t.  National 
Transit  Co.  (lSd4i  TI  Hun,  74,  26  N.  Y.  Supp. 
291.  A  railroad  company  discharges  Its  du^ 
to  an  employ^  in  famishing  a  brake  staff  on  a 
car  sufficient  for  the  use  for  which  it  is  in- 
tended although  it  gives  wav  when  he  attempts 
to  use  it  as  a  handhold  ui  cllmbiiig  on  the 
car  while  moving.  Elgin,  J.  &  Bi  R.  Go. 
Docherty  (1805)  66  111.  App.  17.  See,  also,  .to 
same  effect,  Jayae  v.  Sebewaing  Goal  Co.  (1886) 
106  Mich.  242.  6C>  N.  W.  971  (miiier  when  about 
to  ascend  in  a  cage  took  hold  of  a  loose  nut, 
not  intended  as  a  liandh<dd,  and  not  affecting 
the  safe  operation  of  the  mat^ine,  and  had  his 
hand  crushed  when  the  cage  started) ;  New 
York  &  N.  J.  Tel.  Co.  v.  Speicber  (1896)  60  N. 
J.  Law,  23,  39  Atl.  661  (lineman  used  a  cross- 
bar carrying  wires  as  a  support  in  dimbing  a 
pole)."  1  Labatt  on  Uast«r  and  Servant,  pp. 
fiO,  U,  i  26»  notea. 

Another  evident  reason  why  plaintiff  can- 
not recover  la  that  embodied  In  the  follow- 
ing extracts: 

"A  servant  who  selects  an  Improper  and  dan- 
gerotu  route  assumes  the  risk  of  resulting  in- 
Jury."  Antee  v.  RicbardB<Mi  l^ylor  Ijbr.  Co., 
123  La.  lia  48  South.  765. 

"A  servant  who.  without  Inquiry,  sdects  an 
Improper  and  dangerous  route,  asaames  the 
risks  of  resulting  injury."  Sauer  v.  Union  Oil 
Co.,  43  Ia,  Ann.  699.  9  South.  566. 

"Where  there  are  two  avenues  of  travel,  the 
person  choosing  the  more  dangerous  one  as- 
sumes all  of  its  attendant  and  incidental  risks." 
Settoon  V.  T.  &  P.  By.  Co..  48  La.  Ann.  807.  19 
South.  759.  Also,  see  Bderle  v.  V.  S.  &  P. 
Ry.  Co.,  112  La.  729,  36  South.  664 :  Dandle  v. 
a  P.  Ry.  Co.,  42  La.  Ann.  686,  7  South.  792; 
Jenkins  v.  Maginnis  Cotton  Mills,  51  La.  Ann. 
1011.  25  SouOi.  643;  Schoultz  v.  Mfg.  Co., 
112  La.  56a  86  South.  5^  101  Am.  St  Rep. 
452;  Taylor  t.  By.  Co..  1211a  648,  46  South. 
621. 

And  In  the  recent  case  of  B.  L.  WllllamB 
T.  ArkamBES.  Louisiana  ft  Onlf  Railway  Com- 
pany (decided  tm  March  14,  1910)  61  South. 
1027.  the  court,  reroralDc  the  Judgment  be- 
low, seyB; 

"Where  a  brakemaa  la  injured  In  attempting 
to  step  on  the  pilot  of  a  moving  engine,  ana  the 
evidence  shows  that  it  is  more  dangerous  to  at- 
tempt to  get  on  there  than  upon  steps,  or  rests, 
on  the  sla^  which  project  over  the  rails,  and 
that  hi*  dnty  did  not  require  such  attempt, 
there  can  bs  no  rsbovery  for  the  Injuzy," 

Judgment  set  aside,  and  salt  dismissed  at 

plaintiff's  cost 


(128  LaJ 
No.  17,844. 
HBBl&BT  T.  KINGSTON  LUMBBB  CO. 
(Supreme  Conrt  of  Louisiana.    June  0,  1910. 
Behearing  Denied  June  28,  lOia) 

(8vttabU9  hy  Editorial  Staff.) 

1.  Masicb  and  Sebvakt  (i25e*)— Injdbies  to 
Skrvant—Nbglioknoij— Petition  . 

Where,  in  an  action  for  injuries  to  a  serv- 
ant the  petltiOB  alleged  particularly  the  manner 
and  cause  of  the  accident,  and  that  it  was 
through  no  fault  of  plaintiff,  but  through  de- 
fendant's negligence  in  failing  to  furnish  plain- 
tiff a  safe  place  to  work,  it  was  not  fatally  de- 
fective for  failure  to  allege  that  the  danger 
was  bidden  or  was  not  known  of  or  aasumed  ny 
plaintiff,  or  tiiat  be  was  Inexperienced  or  not 
properly  warned. 

[Ed.  Note.— For  other  cases,  see  Maater  and 
Servant,  Cent.  Dig.  H  80»-iw4t  Dec.  Dig.  | 
266.*J 

2.  Mastbb  and  Sebvant  (H  101,  102*)— Ik- 
svRitB  TO  Sebvant— Cabs  Rsquibkd. 

While  a  master  is  not  an  uuurer  of  the 
safety  of  his  servant  he  must  nae  ordinary  care 
to  furnish  the  servant  with  a  reasonably  safe 
place  in  which  to  work. 

[Ed.  Note. — For  other  cases,  see  Maater  and 
|tervwi^<>nt  Dig.  H  171-184;   Dec.  Dig.  g 

8.  Masteb  and  Sbbvakt  (1 278*)— Injuans  to 

Sbbtamt— NBGuaEnoi. 

In  an  action  by  an  ensJneer  in  defendant's 
employ,  injured  by  getting  his  foot  caught  in 
certain  gearing  under  a  passage  platform  on  the 
way  from  one  engine  to  another,  held,  that  the 
platform  was  dangerous,  and  that  defendant  was 
negligent  In  permitting  It  to  remain  so. 

[Ed.  Note.— For  other  cases,  see  Mastw  and 
Servant.  Dec.  Dig.  §  278.*] 

4.  Masteb  and  Sebvant  ({  288*)— Inxdbies  TO 

Sbbvaht— ABsnifED  Risk. 

The  danger  from  a  defective  platform  on 
which  plaintiS  woriced  held  not  so  manifest  or 
dear  that  plaintiff  would  be  held  as  a  matter  of 
law  to  have  seen  and  assumed  it 

[Ed.  Note.— For  other  cases,  ses  Blaster  and 
Servant,  Dec  Dig.  {  28a*] 

6.  Damages  (S  132*)  —  Pxbsokal  Ihjusiu  — 

Amount  Allowed. 

Plaintiff,  a  stationary  engineer  in  defend- 
ant's employ  taking  care  of  two  eurines,  had 
bis  right  heel  caught  in  the  cogwheels  under  a 
platform,  and  his  foot  was  so  badly  crushed 
that  his  leg  bad  to  be  amputated.  Plaintiff's 
sufferings  were  very  great  and  bis  earning  ca- 

Sacity  very  greatly  impaired,  if  not  practically 
estroyed.   Held,  that  plaintiff  should  be  allow- 
ed 96,000  damages. 

[Ed.  Note.—For  other  cases,  see  Damages, 
Cent  Dig.  H  872-885;  Dec.  Dig.  |  132.*J 

Land,  J.,  dissenting. 

Appeal  from  Elrst  Judicial  District  Conr^ 
Parish  of  Caddo ;  T.  F.  Bell,  Judge. 

Action  by  Jnde  Hebert  against  tbe  King- 
ston Lumber  Company.  Judgment  for  de- 
fendant, and  plaintiff  appealSL  Berersed, 
and  Judgment  for  i^lntifl. 

Williamson  ft  Oraln,  tox  an>dlant  niat- 
cher  ft  Welsh  (Alexander  ft  Wllkinsoii,  of 
oonnsd),  for  ai^^w- 

PBOVOSTT,  J.  Plaintur,  aged  84,  was  en- 
gines at  tbe  sawmill  of  the  defendant  com- 
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pany.  Two  englDes  were  Id  hia  charge ;  and 
the  only  way  for  him  to  go  from  one  to  the 
other  was  over  a  three  by  fonr  foot  platform, 
or  boxing,  three  feet  high,  between  two  up- 
right poeta  three  feet  apart  A  six  by  six 
Inch  crossbeam  at  each  end  of  the  platform, 
about  eighteen  Inches  below  the  top  of  tb 
platform,  served  as  a  step  for  going  np  or 
down.  This  passageway  was  used  by  all  the 
employes.  Under  this  platform  were  fast  re- 
volving cogwheels.  Upon  the  crossbeam,  In 
the  center  of  the  space  between  the  upright 
posts  rested  the  slender  Inm  shaft  which  ran 
the  cogwheels. 

A  little  more  than  a  week  after  plaintiff 
had  entered  on  thla  employment,  his  right 
heel  got  caught  in  the  cogwheels,  as  he  was 
stepping  down  from  the  platform,  and  his 
foot  was  so  badly  crashed  that  his  leg  had 
to  be  amputated.  "Q.  Where?  A.  About  the 
middle  third  about  here  (witness  poioting  to 
the  leg)."  In  plaintiff's  brief  It  U  stated  to 
have  been  between  the  Hnee  and  ank\e. 

The  edge  of  the  platform  was  on  a  per- 
pendicular line  with  the  Inner  side  of  the 
crossbeam;  and,  for  a  space  of  7^  Inches, 
nothing  intervened  between  the  eoga  and  the 
foot  of  the  person  stepping  down  on  the 
crossbeam.  So  that  the  situation  was  pret- 
ty much  the  same  as  If  a  staircase  were  con- 
structed without  risers,  and  with  the  outer 
edge  of  each  tread  on  a  perpendicular  line 
with  the  tread  below;  that  Is  to  say,  with- 
out the  onter  edge  of  each  tread  projecting 
over  the  Inner  edge  of  the  tread  below  it,  so 
that  the  heel  of  a  person  descending  from  one 
tread  to  the  other  would  strike,  not  two  Indies 
or  80  from  the  inner  edge  of  the  tread,  but, 
possibly,  at  the  very  inner  edge  itself  of  the 
tread.  And  the  treads  were  six  Inches  wide, 
Instead  of  twelve  or  more,  as  usual,  and  were 
eighteen  Inches  apart,  Instead  of  seven  or 
el^t  or  ten  Inches,  as  usual ;  and  there  were 
rapidly  revolving  cogwheels  within,  say,  two 
Inches  of  the  inner  edge  of  one  of  the  treads. 

The  petition  describes  with  great  particu- 
larity and  minuteness  the  manner  and  the 
cause  of  the  accident,  and  alleges  that  it 
was  through  no  fault  of  plaintiff's,  but 
through  the  negligence  of  defendant  in  not 
furnishing  plaintiff  a  safe  place  to  work  In. 
It  does  not  contain,  however,  any  all^atlon 
of  the  danger  having  been  hidden;  or  of 
plaintiff's  not  having  known  of,  and  assumed, 
it;  or  of  the  plaintiff's  having  been  Inex- 
perienced,  or  not  properly  warned;  and  be- 
cause of  the  absence  of  these  negative  allega- 
tions def^idant's  learned  counsel  contend 
that  the  petition  does  not  show  a  cause  of 
action. 

The  petition  has  advised  defendant  of  the 
nature  of  the  demand  and  of  the  facts  upon 
which  It  Is  founded ;  and  our  Code  Prac.  art 
172,  does  not  require  more.  What  more  the 
defendant  would  have  any  interest  In  being 
advised  of  for  making  Its  defense  we  cannot 
imagine.  If  petitions  were  required  to  be 
sworn  to,  there  would  be  some  utility  In  re- 


quiring them  to  native  all  the  facts  whose 
existence  might  d^eat  the  action;  for  then 
a  plaintiff  who  should  be  unable  to  make  un- 
der oath  these  negative  allegations  would  be 
prevented  from  vexing  defendant  with  the 
suit  But  this  verlflcatlon  of  the  petition  Is 
not  required;  and,  rightly  or  wrongly,  the 
practice  has  grown  up  of  framing  i)etltlons 
with  little  regard  to  the  plaintiff's  ability  to 
verify  the  all^tlons  on  the  trial.  This 
same  question  of  whether  a  plaintiff  is  re- 
quired, or  not,  to  negative  the  facts  whose 
existence  would  defeat  his  right  of  action, 
was  considered  by  this  court  in  the  case  of 
Buechner  v.  City  of  New  Orleans,  112  Lo. 
600,  36  South.  803,  66  Ia  R.  A.  334,  104  Am. 
St  Rep.  455,  where  it  was  held  that  a  plain- 
tiff need  not  allege  the  absence  of  contribu- 
tory negligence  on  his  part 

On  the  merits,  the  learned  counsel  for  de- 
fendant argue  that  the  master  Is  not  an  in- 
surer of  the  safety  of  his  servant;  but  is 
held  only  to  the  exercise  of  ordinary  care  In 
discovering,  and  providing  against  danger; 
and  the  learned  counsel,  with  startling  in- 
consistency, argue  that  the  danger  Id  this 
case  was  so  evident  that  the  plaintiff  could 
not  but  have  known  of  It  and  assumed  it  The 
second  alternative  contention  of  the  defend- 
ant is  that  if  In  stepping  upon  the  crossbeam 
plaintiff  had  laid  his  foot  to  the  left  side  of 
the  iron  shaft,  instead  of  to  the  right  side, 
he  would  have  been  safe,  for  then  the  cogs 
would  have  pushed  his  foot  out  Instead  of 
drawing  it  in;  and  that  there  having  been 
a  safe  and  an  imsafe  way,  and  the  {rialntlfl 
having  chosen  the  unsafe  way,  he  cannot  re- 
cover. 

To  our  mind  It  is  perfectly  plain  that  with 
the  sitnation  as  described  above.  It  was  just 
a  question  of  time  when  somebody's  foot 
would  get  caught  The  only  wonder  is  that 
the  thing  did  not  happen  sooner.  Waiving 
the  incongruity  of  arguing  that  the  danger 
was  80  hidden  that  defendant  could  not  have 
discovered  It  In  the  course  of  the  constmo- 
tlon  of  the  mill,  or  in  the  months,  or  years, 
that  followed,  but  that  It  was  so  evident  thnt 
plaintiff  could  not  but  have  discovered  It  in 
the  week's  time  of  his  employment,  we  will 
say  that  the  danger  did  not  lay  In  the  &ct 
that  there  were  cogs  under  the  idatfonn  (a 
thing  perfectly  obvlouB,  and  which  every bodj 
knew;  in  fact,  the  so^alled  platform  was 
nothing  more  than  a  boxing  for  the  cog- 
wheels), but  lay  In  the  dangerous  [woximity 
of  the  cogs  to  the  crossbeam  used  as  a  Btei>, 
and  in  the  absence  of  any  boxing  at  that 
point  We  think  that  ordinary  care  on  the 
part  of  defendant  would  have  revealed  this 
danger ;  and  It  conid  have  been  removed  en- 
tirely by  directing  some  one  about  the  mill  to 
pick  up  a  piece  of  board  ftnd  nail  It  there. 
At  the  same  time,  we  do  not  think  that  this 
danger  was  so  manifest  or  glaring  that  plain- 
tiff must  be  held  to  have  aeea  it  and  aasaiii- 
edit 

While  the  master  Is  not  an  Insurer  of  the 
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aafe^  ol  "hia  serrant,  be  must  vm  ordinary 
care  In  tnmSaOng  him  a  safe  place  to  work 
In,  and  defendant  baa  not  done  ao  In  this 
case. 

Th9  foot  of  plaintiff  waa  cmahed  to  a  pnip, 
and  bla  aaflertngs  were  very  great.  His 
eamiuc  capafilty  Im  now  very  greatly  Impair- 
ed, if  not  practically  destrv^ed.  After  con- 
sideration <tf  all  tbe  drcnmstancea  of  tbe 
case,  we  hare  condnded  to  fix  the  amount  of 
the  damages  at  $8,000. 

It  la  therefore  ordered,  adjudged,  and  de- 
creed that  Qie  idalntlfl,  Jade  Hebert,  have 
judgment  against  the  defendant,  tbe  King- 
ston Lumber  Company,  In  tbe  snm  of  96,000, 
with  S  per  cent,  per  annum  interest  thereon 
from  this  date. 

LAND,  J.,  dlsseots  on  refusal  to  grant  re- 
hearing. 

(126  La.) 
Mo.  18,147. 

HULHAUFT  et  al.  t.  (STY  OF  SHRBTE- 
POBT. 

(Smwenie  Oourt  ot  LoolBlaiia.   May  23,  1010.) 

CSrvIIa&iM  bjf  the  Court.) 
On  notion  to  Dismiss. 

1.  Appsal  and  BRbob  (1 149*)— Pabtieb— IN- 

TEBVKNTION. 

When  plaintiffs,  who  seek  to  have  declared 
nun  a  law  providing  for  the  boldio^  of  an  elec- 
tion to  detemlne  w&ether  new  territory  is  to  be 
annexed  to  a  dty,  are  In  the  appeal  joined  by 
taxpayers  In  the  proposed  extension,  who  adopt 
the  auctions  of  the  plaintiffs  and  appellants, 
these  taxpayers  are  entitled  to  jdn  In  the  ap- 
peal, and  the  ori^nal  appellants  cannot  have 
their  appeal  dismissed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Die.  S  933;  Dec.  Dig.  |  149.*] 

2.  Appeal  and  EaaoB  (i  861*)— Right  of  Re- 

TUDW— AlTlDAV  ITS. 

An  appealable  interest  may  be  shown  by 
an  affidavit  filed  in  the  district  court  (without 
objection  on  the  part  of  any  one). 

[Ed.  Note.— For  ottier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1841-1909;  Dec.  Dig.  t 
361.*] 

On  the  Merits. 

8.  Statdtks  (f  8H*)  —  Local  ob  Spbciai. 
Ijaws— Notice  of  Zktentiqn. 

The  exception  to  the  inhiUtloD  placed  on 
tile  power  of  the  L^Islature  by  article  48  of 
the  Constitotion  of  1898  gives  to  the  General 
Anembly  the  power  to  pass  statutes  relating  to 
tbe  diartets  of  towns  and  cities  having  a  pc^- 
lation  (tf  not  less  than  2*500  without  previous 

Eablicatlon  of  intention  to  aK)ly  for  such  ImIs- 
Ltton  having  been  made.  Fortier  Case,  104  Lsl 
S61.  20  South.  215. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  6;  DecL  Dig.  I  8H.*1 

4.  STATnXES  (5  75*)— 8PBC1AL  OB  LoCAL  LAWS 

— ^Altebation  ot  Municipai.  Boundaries. 
Article  49  of  the  Constitution  of  1888, 
which  provides  that  the  General  Assembly  shall 
not  Indirectly  enact  special  or  local  laws  oy  the 
repeal  of  a  general  law,  Is  not  vitiated  by  the 
enactment  of  a  special  statute  for  the  atensioD 
of  the  limits  of  a  dty,  when  sudi  spedal  stat- 


ute does  not  amoid  tiie  gsneial  law  on  tbe  tab- 

ject. 

[Ed.  Note.— For  other  caae^  see  Statutes, 
Dec:  Oig.  i  7B.*] 

5.  Elections  ({  201*)— Foixino  Flack ^ 
Poweb  to  Changs. 

Voters  do  not  have  an  absolute  ri^t  to 
vote  at  any  particular  place,  and  tbe  polling 
places  may  be  changed  by  legislative  sanction. 
There  is  nothing  to  show  that  the  law  Ims  been 
violated. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  1  177;  Dec  Dig.  f201.*J 

6.  Constitutional  Law  Q  60*)— Poweb  or 
Leoislatubb. 

Unless  spedally  prohibited,  the  General 
Assembly  has  the  right  to  make  all  laws,  and 
was  capable  of  enacting  tbe  law  under  which 
the  election  was  held. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  48,  4&;  Dec  Dig.  |  50.*] 

7.  Elections   (|   227*)  —  Annulment  — 
Obounds. 

In  the  absence  of  proof  that  any  one  was 
denied  the  right  to  vote,  the  court  will  not  an- 
nul an  election. 

[Ed.  Note.— For  other  cases,  see  Elections. 
Dec.  Dig;  f  227.*] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  A.  J.  Murfl^  Judge. 

Action  by  J.  T.  ICnlhaiqit  and  others 
against  the  City  of  Sbrevcpwt,  in  which  cer- 
tain persons  Intervened.  From  the  Judg- 
ment, certain  Interveoere  appeaL  Afflnned. 

Emerson  Bentley,  for  appellants  Fisher 
and  others.  Lewell  O.  Butler,  Olty  Atty. 
fBIanchard,  Barret  &  Smith,  of  counsel),  for 
appellee  City  of  Shreveport  Hall  &  Jack, 
for  appellee  Hodge.  D.  T.  Land  and  T.  F. 
Bell,  Jr.,  for  other  appellees, 

BREAUX,  O.  J.  This  la  an  action  brou^t 
to  have  dedared  null  a  reaotutlon  of  the 
council,  the  prodamatlfm  of  the  mayw  call- 
ing an  election,  the  promalgatlon  of  the  elec- 
tion, and  the  election. 

The  election  was  held  on  tiie  let  day  ot 
September,  1908. 

The  petitioners  r^reeent  that  ttiey  are 
citizens  and  taxinyers  in  tbe  territory  aifc- 
n«ced  to  the  city  ot  Shrev^rt,  having  tieen 
brought  therein  by  the  dectiou,  which  tb^ 
contend  ia  null  on  a  number  of  counts  in 
their  petition. 

Inter  alia  that  Act  No.  809  of  1808,  under 
niiich  tbe  election  was  held,  la  null  and  void, 
aa  it  is  a  special  law  and  was  not  publlabed 
as  directed  by  article  00  of  the  Constitution;* 
also  article '49  of  that  instroment;  that  by 
the  teima  a  repeal  of  Act  106  of  1S02  had 
been  Elected;  that  the  dty  of  Oireveport 
wait  be^md  its  Jurisdiction  eutirely  in  or- 
dering an  election  outside  of  Its  toritorlal 
limits. 

Judgmoit  was  rendered  against  plalntifb. 
Third  persona— i.  &,  taxpayers  other  ttian 
plaintiflB,  alleging  that  th^  are  aggrieved — 

presented  a  petltlw  In  open  court  for  an 
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appeal,  and  produced  affidavltB  In  fluppwt  of 
taie  petition. 
No  objection  waa  raised;  an  appeal  was 

Cranted. 

Motion  to  Dismiss  the  Appeal. 

Plaintiffs  and  app^lanta  deny  thnt  appel- 
lants Fl^er  and  others  have  any  interest  In 
the  appeal,  and  urge  that  the  ex  parte  af- 
fidavits filed  by  them  are  not  sufflcleut  to 
prove  Interest. 

Plaintiffs  wfao  move  to  dismiss  the  appeal, 
and  the  Intervener,  whose  appeal  jtlalutlffs 
move  to  dismiss,  cannot  have  any  very  great 
conflicting  Interest  They  are  all  taxpayers 
complaining  of  the  election  held. 

In  appellant's  petition  of  appeal,  they 
adopt  the  averment  of  plaintiff's  petition  at- 
tacking the  legality  and  ccmstltutionality  of 
Act  No.  309  of  tbe  General  Assembly  of  the 
sessfon  of  1908  and  tbe  actkm  of  the  mayor 
and  city  council  of  the  city  of  Shreveport  in 
holding  an  election. 

They  reiterate  substantially  every  allega- 
tion of  plaintiffs  in  regard  to  the  Section; 
they  are  in  matter  of  this,  not  In  all  respects, 
opponents  to  annexation. 

We  do  not  And  the  least  difference.  They 
aver  tlut  plalntlilB,  having  failed  after  con- 
siderable delay  to  take  an  appeal,  they  deem 
It  to  th^  Interest  to  take  and  ittosecate  an 
appeal. 

If  there  Is  any  difference  In  the  poelUon  of 
appellants  and  plaintiffs,  It  Is  not  made  evi- 
dent by  anything  In  the  record. 

Plaintiffs  are  unwilling  to  acc^t  the  ap- 
pellants as  allies,  contending  that  tttey  (plain- 
tiffs) represent  the  taxpKfen,  and  that  there 
is  DO  warranty  for  interference  by  appellees 
In  their  suit 

They  do  to  some  extent  represent  taxpayers 
in  settling  the  law  of  the  casea.  It  is  not  a 
represoitatlon  v^lch  excludes  othm  from 
taking  part  In  opposing  an  election,  particu- 
larly when  they  Join  In  all  (bat  has  been  al- 
leged as  a  ground  of  nulUty. 

A{>pellanta  are  third  persoDB  and  have  a 
rl^t  of  aK>eal. 

As  Belates  to  the  Affidavits. 

The  correctness  of  the  Judgment  appealed 
from  is  to  be  tested  by  the  facts  pleaded  and 
the  evidence;  no  new  issue  can  be  interject- 
ed into  the  canse  on  tbls  appeal. 

1b&  following  is  sustained  by  a  number  of 
decisions.  The  grievance  conq>lalned  of  may 
he  established  by  affidavit  There  was  no 
objection  made  In  the  district  court  when 
tlie  appeal  was  granted  or  at  any  time  there- 
after. Garland's  Code  of  Practice,  p.  671, 
No.  1,  note  C. 

The  motion  to  dismiss  Is  overruled. 

The  necessity  Td  son  of  publishing  notice 
of  Intention  of  applying  tot  the  enactment  of 
an  act  sndi.as  Ma  808  of  1906,  it  being  a 
local  or  specfal  act,  Is  the  next  point 

That  the  extension  of  the  dty  limits  chan- 
ges the  Gaddo  naiish  lines  is  another  ground. 


The  next  ground  is  that  the  dty  had  no 
authority  to  order  an  election  beyond  its 
limits. 

Ibat  the  city  had  no  authority  to  diange 
the  polling  places  establi^ed  by  the  police 
Jury  to  other  places  <^  ber  own  selection. 

That  tSie  question  shonld  have  been  sub* 
mltted  to  the  qualified  voters  of  the  propos- 
ed extension,  and  not  to  the  voters  of  the 
whole  dty,  Indudlng  those  in  the  exteuEioa 
proposed. 

That  the  city  authorities  paid  no  attentlOB 
to  the  registration  laws;  dispensed  with 
tJiem  altogether.  There  was  no  list  of  voterB 
at  prednets  sevm  and  el|^t 

l^at  WMnen  in  the  proposed  extensl<» 
were  denied  the  right  to  vota 

That  they,  plalntiflh  and  apptilants,  were 
deprived  the  rlg^t  of  Tepresentatlim  at  the 
polls. 

The  differeit  pleas  are  abbreviated. 

Opinion  and  Judgment 

We  take  up  for  decMon  the  first  point  not- 
ed above. 

At  first  blash  the  limitations  of  the  Consti- 
tution, expressed  in  one  of  Its  artidea,  has 
an  unfavorable  bearing  on  the  act  of  the 
General  Assembly.  tIz.  No.  309  of  1908^  un- 
der which  the  election  was  held.  Paragraph 
12  of  the  artide  Is  quite  prohibitive  in  its 
first  two  lines,  but  permissive  In  the  lines 
which  follow  as  a  proviso. 

Tbe  General  Assembly  is  directed  not  to 
pass  local  laws  creating  corporations  or 
amending  or  renewing  or  explaining  their 
charters. 

l^e  last  part  of  the  artide  (the  proviso) 
Is  permissive  to  the  Greneral  Assembly,  pro- 
vided that  this  Umltatlon  ^Smnot  be  mate 
to  apply  to  munidpal  corpo rations  with  a 
population  of  over  2,000  inhabitanta. 

It  has  been  decided  that  corjmratlona  ex- 
cepted by  the  proviso  are  onandpated  from 
the  effect  of  the  other  artide  (50)  of  the  Con- 
Btltntlon  requiring  notice  before  the  bill  pass- 
ed can  become  a  law.  Forttw  Oase,  MM  Ia. 
661,  29  South.  21ff. 

That  dedslcm  is  controlling  onleaa  we  con- 
dude  to  set  It  aside  and  override  1^  a  step 
we  are  not  Indlned  to  take. 

The  court  held  in  the  dted  case,  snbatan- 
tially,  that  the  reference  in  the  first  part  of 
the  paragraph  of  sabdlvlsiim  1%  art  48,  had 
an  unfettering  effect  to  the  extent  stated  la 
the  opinion. 

The  question  Is  not  firee  from  dUBcolly  in 
deddlng  It  We  shall  leave  the  decision  as 
It  Is.  It  has  been  accepted  as  correct  tor  a 
number  <tf  years.  It  haa  hem  acted  vpoo, 
approvingly  dted,  and  commeoted  i^ckl  It 
would  serve  no  good  porpoae  to  undo  that 
which  has  been  don^  or  to  recall  fliat  wtalcb 
has  been  said. 

We  are  informed  that  it  woidd  lum  a  dis- 
turbing effect  on  local  condltlona  If  we  vece 
to  declare  the  statute  nnll,  pamrd,  flnuMlf , 
on  the  fftlth  In  Uie  dedaloii. 
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Taxes  bftve  been  collected,  twnds  lamed, 
and  other  acts  done  that  would  liave  to  be 
recalled,  and  mnch  would  hare  to  be  done  to 
restore  aa  far  as  posatble  the  status  quo  ante 
electlonem. 
Ttiia  applies  to  all  acts  to  date. 
We  Intend,  none  the  less,  to  let  this  s^ve 
as  a  notice  that  It  Is  advisable  In  doubtful 
cases  to  give  the  notice  reaulred  by  article 
SO  ot  the  ConsUtutton.  The  neceesl^^  of  let- 
ting the  Fortler  Case,  cited  supra,  remain  as 
it  la  may  in  time  strike  others  differently. 

HaTins  decided  the  first  propMltion  as  we 
haye  Above,  it  follows  that  as  to  the  secrad 
now  before  as,  the  decision  must  be  irimUar. 

2.  The  next  nratwtion  ot  t^intiffB  and 
Intervener  Is  that  articile  48  of  the  Conatltn- 
tlon  prohibits  the  extension  of  city  limits  by 
the  pasidiv  of  an  act  amending  a  general  law. 

That  the  general  law  upon  the  subject  of 
extraiding  dty  limits  Is  Act  No.  105  of  1892. 
and  another  law  is  Act  No.  186  of  1868— a 
special  law  wbleh  repeala  the  gmeral  law. ; 

That  the  ect  ttf  the  act  of  the  Goieral 
Assembly  aasailed  by  plalntUBs  and  opponents 
la  to  amend  tiila  general  law. 

This  is  a  petitlo  prindpl  in  aasnmlng  that 
the  general  law  is  repealed  or  amended  by 
the  special  law.  It  is  not  repealed  nor  amend- 
ed. It  remains  nnalTected  on  tlie  atatnte 
books.  The  only  chance  la  that  those  desir- 
ing to  extend  ctty  limits*  if  they  are  in  tlie 
majority,  m^  extend  ttum  under  the  general 
law,  or,  if,  as  In  this  case,  a  majority  of 
the  eltissns  of  Bhrev^rt  move  to  tliat  di- 
rection they  mat/  avail  themselves  of  the  si»e- 
dal  law  In  question. 

One  law^the  genml  law— does  not  stand 
In  the  way  of  the  other ;  1.  e,  one  does  not 
conflict  with  the  other. 

The  dedalons  i^on  that  subject  are  very 
plain. 

We  will  quote  from  one  of  the  somber ;  as 
the  quotation  is  quite  perttnmt,  it  will  suffice 
to  maintain  onr  view  upon  the  sut^ect: 

"A  special  law  grantiog  to  corpoiatlons  a 
certain  privilege  or  franchise,  and  whiclt  ctm* 
taina  no  express  repealing  clanse,  does  not  re- 
strict or  Impair  the  operation  of  an  existing 

Snerat  law  which  leserrea  to  the  Legislature 
e  power  to  revoke  franchise." 

And  In  addition,  as  also  pertinent,  Welsh 
V.  Oossens,  51  La.  Ann.  852,  25  fionth.  472. 

Article  46  and  its  prohibitive  features  can- 
not atCect  a  special  law  which  does  not  re- 
peal or  amend  a  general  law,  a  purpose 
which  cannot  be  accomplished,  as  the  general 
law  is  enttrdy  bevond  the  readi  of  the  spe- 
cial law. 

8.  We  will  mraely  state  the  next  point 
urged  hj  plaintiffa  and  app^nta,  vis.,  ttiat 
<dianging  die  dty  limits  changes  the  llnea 
of  Caddo  parldi.  It  is  not  shown  in  what 
respect  the  lines  are  dianged.  The  point 
bas  no  matt. 

4.  Htriding  an  election  beyond  the  dtf  limits. 
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That  is  the  objection  of  plaintiffs  and  inter- 
vener, that  the  dty  could  not  hold  an  dec- 
Uon  In  other  territory  than  its  own. 

The  enabling  act  authorized  It  to  be  held 
as  It  was  hdd.  The  electi<»i  was  not  hdd 
outside  of  the  city.  The  voters  from  the  an- 
nexed extension  had  to  vote  within  the  lim- 
its of  the  d^  as  designated  voting  places 
nearest  to  the  extension.  There  was  no  il- 
legality in  this  and  not  even,  a  remote  irreg- 
ularity. There  was  no  question  ot  tnn& 
raised. 

As  the  voters  do  not  have  the  absolute 
right  to  vote  at  a  particular  place.  It  may  be 
dianged  with  legislative  sanction. 

5i  The  Oeneral  Assembly  is  not  prohlMted 
tnm  passing  laws  unless  there  Is  an  express- 
ed constitutional  inhlUthm  npon  the  subject. 
There  Is  here  nothing  <tf  the  kind. 

H<dding  the  dection  on  the  same  day  that 
a  primary  electhm  was  held  to  nominate  dty 
offlcm  and  tfj  the  same  cmnmisstonws. 

The  day  selected  has  I^islative  sanction 
as  exprened  in  the  statute. 

The  cmnmladoners  acted  for  both.  It  doea 
not  appear  that  any  one  was  prejudiced  In 
his  r^ht,  nor  does  It  appear  that  tiie  com- 
misslonas  had  more  to  do  than  tiiey  should 
have  bad.  Than  is  no  wrong  or  error  to  be 
corrected.  The  large  majority  in  fSvor  of 
the  result  seems  to  have  been  fairly  obtained. 

7.  The  re^stration  laws  overlooked. 

This  averment  doea  not  appear  as  sustain- 
ed by  the  -facts.  The  charge  Is  general  and 
not  sustained.  one  conqilaina  that  he 
was  denied  the  rl^t  to  vote,  and  that  his 
name  wu  not  in  the  registration  list  fur- 
nished to  the  commissioners. 

8.  Women  exduded  from  voting. 

No  woman  applied  to  vote.  We  will  not 
assume  tiiat  had  a  woman  applied  to  vote* 
and  had  stated  to  the  commissioners  that  she 
had  a  ri^t  to  vote,  and  had  pointed  out  the 
law  giving  her  the  right,  that  she  would  not 
have  been  permitted  to  vote. 

In  the  absence  of  proof  ot  a  ri^t  denied, 
we  wiU  not  annul  an  dectlon. 

For  reasons  stated,  the  Judgment  is  af- 
firmed. 

LAND,  J.,  recnaed. 


<126  La.) 
No.  18,07a 
BUBTANT  et  ux.  v.  WOLFB. 

(Suprone  Goart  of  Louisiana.    Jnn«  8,  1910;. 
Behearbig  Denied  June  28,  l»ia) 

fSvlJabui  ly  Editorial  Staff.) 

I.  Municipal  Cobpobations  fl  705*)— Colli- 
sion OF  Automobile  with  Bot  on  Street 

— CONTBIBUTOBT  NEGLIGENCE. 

A  1>07  11  years  old,  ((dlowlDS  others  who 
had  just  preceded  bim,  attractea  by  a  large 
crowd  around  a  police  patrol  wagon  at  the  low- 
er end  of  a  block,  and  more  largely  on  the  other 
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side  of  the  street,  ran  aiong  tbe  sidewalk  on 
tiie  left  aide  of  the  street  In  the  direction  he 
was  soioK,  till  near  the  middle  of  the  block, 
when  he  stepped  into  the  street,  rannfnc  diag- 
onally towards  tbe  wagon,  and  when  out  two 
to  foor  feet  from  the  oaii>  was  struck  hj  an 
automdnle  coming  from  the  rear,  which  was 
'on  that  (tbe  wrong)  side  of  tbe  street,  because 
of  the  crowd  at  tbe  tower  end  of  the  Mock  be- 
ing greater  on  the  oth^  eide  of  tbe  street.  He 
apparently  did  not  see  the  machine  nor  bear  it, 
till  jqst  before  it  struck  bin^  its  tooting  appar^ 
ently  having  been  at  interrais  and  not  conttnu- 
ons.  Held,  that  no  qaestion  of  fxmtxUiutory 
negligence  was  inyolveo. 

[EA.  Note.—ror  other  cases,  see  Mnideipal 
Corporations.  Dec.  Dig.  i  706.*] 

2.  Municipal  Gokfobatjonb  (8  70&*)— Col- 

UBION  OF  AUKWOBILE  WITH  BOT  OR  STBEKX 

— Last-Ohance  Doctbine. 

Siren  if  a  boy,  who,  in  tbe  middle  of  the 
blo<^  running  diagonally  towards  a  crowd 
about  a  police  patrol  wagon  at  tbe  lower  end 
<^  the  block,  stepped  Into  the  street,  and  when 
two  to  four  feet  from  tbe  sidewalk  was  struck 
by  an  antomobile  coming  from  the  rear,  and 
on  tbe  wrong  side  of  the  street  because  of  the 
crowd,  was  negligent,  tbe  driver  of  tbe  machine, 
who  did  not  see  the  boy,  baving  bis  attention 
on  tbe  crowd  ahead,  was  liable,  under  tbe  last- 
chance  doctrine,  as  had  he  been  looking,'  as 
was  his  dut7,  he  would  have  seen  the  boy,  and 
'  that  he  was  unaware  of  tbe  danger ;  and  this 
though  possibly,  even  then,  it  would  liave  been 
too  late  to  bare  stopped,  or  euffidently  have 
<^anged  tbe  direction  of,  the  machine,  so  as  to 
avoid  a  collision. 

[Bd.  Note.~For  other  cases,  see  Hunidpal 
Corporations,  Dec;  Dig.  |  705.*] 

3.  Death  ({  96*)  —  Inadbqi7atb  Dahagu  — 

Death  oy  Child. 

A  recovery  of  91,500  for  death  of  plaln- 
tiEFs'  child.  11  years  old,  will  be  inciesaed  from 
$1,500,  as  insufficient,  to  $3,000. 

[Ed.  Note.— For  other  cases,  see  Deaflit  Gent 
Dig.  f  124 ;  Dec.  Dig.  S  9a*] 

Appeal  from  Civil  District  Court,  Parish  of 
.Orleans;  Walter  B.  Sommerville,  Judge. 

Action  by  George  J.  Burvant  and  wife 
against  J.  Townsend  Wolfe.  Jadgmmt  for 
plaintifTB.  Defendant  appeals.  Judgmnt  In* 
creased  and  affirmed. 

WoodTiUe  ft  WoodviU^  for  appellaut. 
.Armand  Bomaln,  for  appellees. 

PBOVOSTT,  J.  The  llttie  U  year  old  son 
of  the  plaintiffs  was  struck  down  by  the  auto- 
mobile of  the  defendant,  and  died  the  next 
day.  The  street  upon  which  defendant  was 
driving  his  antomobUe  asphalted.  It  had 
no  gutters  and  Its  surface  was  less  than  a 
foot  lower  than  the  sidewalk.  As  defendant 
entered  the  block,  there  was  at  the  lower  end 
of  it  a  large  crowd  gathered  around  a  police 
patrol  wagon  which  had  made  an  arrest,  and 
more  people  were  hastening  towards  this 
center  of  excitement  Defendant  slackened 
speed  to  six  or  seren  miles  an  hour;  and,  as 
the  crowd  was  densest  on  the  right-hand*  or 
downtown,  side  of  tbe  street,  where  the  pa- 
trol wagoQ  stood,  he  steered  towards  the 
left,  or  uptown,  side,  hoping  to  be  able  to  pass 
— tooting  his  horn,  so  as  to  give  warning  to 
the  crowd  to  open  a  passage  for  him.  The 


acdd«it  occurred  half  way  down  the  block, 
and  two  to  foor  feet  from  the  l^t-hand,  or 
nptown,  side  curbing.  The  boy  bad  nm  down 
with  other  boys  from  some  distance  op  tbe 
street  towards  tbe  scene  of  tlie  excitement, 
and  seems  to  have  lagged  behind,  for  we  gatb- 
er  that  at  the  moment  of  the  accident  he  was 
alone  in  the  middle  part  of  tbe  blodc.  except 
that  there  were  persons  seated  on  tbetr  door^ 
steps,  or  standing  at  their  gates. 

One  witness,  a  colored  woman,  says  tbat 
the  boy  was  standing  In  tbe  street  whoi  tbe 
automobile  came  from  behind  and  struck 
him.  Another  witness,  Mrs.  Duker,  say*  tbe 
boy  was  walking,  not  mnnlng ;  tbat  be  step- 
ped from  tbe  sidewalk  to  the  street,  going 
In  the  direction  of  the  patrol  wagon;  tbat  he 
made  two  steps  In  the  street  and,  as  he  was 
making  tbe  third,  the  antomobUe  stn»&  bim. 
Another  witness,  Valcoor,  says  that  five  little 
boys  were  running  on  the  banquette  towards 
the  excitement;  that,  when  they  got  in  tbe 
middle  of  the  block,  "they  Jumped  into  tbe 
middle  of  the  street,  and  the  automobile  came 
along  and  struck  one  and  knocked  him  down ; 
that  be  left  the  banquette  10  or  15  feet  abead 
of  tbe  automobile."  A  witness  tov  d^endant. 
Mrs.  Oddo,  says  tbat  the  boy  came  nmning 
on  the  sidewalk,  "looking  at  the  patrol  wag- 
on; he  stepped  right  in  front  of  the  anto- 
moblle."  Anothw  witness  for  defendant.  Po- 
lice Officer  Kieman*  says  that  "tbe  boy  ran 
right  out,  jumped  out,  into  the  street,  and 
the  automobile  struck  him;  It  was  tbe  wheel 
that  struck  him."  Another  witness  for  de- 
fendant, Police  Officer  Duffy,  says  tbat  "this 
little  boy,  he  must  have  come  from  tbe  ban> 
quette.  and  was  going  to  cross  tbe  street,  and 
I  think  tbe  lamp  of  the  automobile  strati 
him."  Another  witness  for  defoidant,  Galy, 
ssys  '*this  little  boy  was  standing  on  this  side 
of  Johnson  street;  the  doctor  was  on  tbe 
lower  side,  and  he  ran  across  the  street,  look- 
ing towards  the  patrol  wagon,  and  not  both- 
ering about  the  antomobUe  or  anything  ds^ 
and  when  he  found  himself  in  front  of  the 
automobile  It  looked  like  he  fell  back  a  little 
and  the  doctor  ran  this  way,  and  be  lan  into 
the  machine."  Another  wltnees  for  defend* 
ant,  Mrs.  Blan<Aurd,  one  of  the  occiqMUits  of 
tbe  antomobUe,  says: 

"The  diild  was  en  Uie  ridewalk,  and  be  Jost 
crossed  over  right  in  front  of  the  antomobUe. 
when  it  struck  oim." 

Defendant  himself  says  he  was  blowing  bis 
horn  "in  order  to  get  an  opoilng  rafBdent  t» 
go  throi^  this  Immmee  crowd  tbat  was 
there  at  the  comer,  and  dldnt  wm  tim  tof  m- 
tU  be  was  stmck." 

From  this  evidence  we  condnde  tbmt  liM 
(AUd  was  at  first  going  strai^t  down  the 
banquette  on  the  uptown  side,  and  tbat,  when 
be  got  about  the  middle  of  the  Mode,  tw  alant- 
ed  to  the  right,  in  the  directum  4^  ttM  patrol 
wagon,  whldi,  was  at  tbe  downtown  ootdr'. 
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■0  tbat  Ufl  conrse  and  that  of  tbe  antomoblle 
tended  to  converge.  We  find  nothing  to  Bhow 
that  hts  coarse  was  squarely  across  the  street 
Therefore,  had  the  defendant  been  duly  ob- 
servant, as  any  one  nelns  a  death-dealing 
machine  npon  a  public  street  Is  bound  to  be, 
he  wonld  hare  noticed  that  the  coarse  of  the 
boy  was  convergent  with  his  own,  and  that 
the  boy  was  not  paying  attention.  Tme,  if 
the  boy  was  running,  there  may  have  been 
very  little  time  for  stopping  or  shunting  the 
machine;  but  the  defendant  should  have 
been  observant  and  allowed  the  child  this 
chance  for  the  saving  of  his  life.  Crlsman 
V.  Shreveport  Belt  R.  R,  Co.,  110  La.  640,  34 
South.  718,  62  L.  R.  A.  747.  Defendant's 
whole  attention  evidently  was  centered  upon 
getting  an  opening  through  the  crowd  ahead ; 
be  became  unmindful  for  the  moment  of  the 
danger  to  which  he  might  be  exposing  those 
who,  like  himself,  from  the  same  cause  of  the 
excitement  ahea^  might  tw  In  hla  way  upon 
the  street. 

There  can  be  no  question  of  contributory 
negligence  in  the  case.  Cases  of  persons  go- 
ing upon  railroad  tracks  have  no  analogy. 
The  boy's  attention  was  fixed  upon  the  excite- 
ment ahead  of  him;  as  everybody  else's  was. 
He  was  simply  following  others  who  had  Just 
preceded  him,  going  In  the  same  direction.  If 
he  had  thought  of  the  matter  at  all,  be  would 
have  had  the  right  to  assume  that  an  auto- 
mobile or  other  fast-moving  private  vehicle 
would  not  run  him  down. 

But  If  there  was  contributory  negligence, 
BtUl  the  defendant  would  be  responsible,  un- 
der the  last-chance  doctrine,  for  had  he  been 
looking  (as  he  was  l^lly  hound  to  be  doing) 
he  would  have  seen  the  boy,  and  seen  tbat 
be  was  unaware  of  the  danger  into  which  he 
■was  going.  Possibly  It  would,  even  then, 
liave  been  too  late;  bat  defendant  should 
tiave  been  snfflclratly  attentive  to  have  been 
In  a  position  to  make  th^  trial. 

One  thing  is  certain  that  the  boy  did  not 
know  that  the  machine  was  so  near.  Com- 
bining the  testimony  of  the  witnesses  who 
Bay  that  the  boy  was  "standing"  In  the  street 
with  that  of  Mr.  Oaly,  that,  "when  he  found 
blmself  in  front  Of  the  automobile,  it  looked 
like  he  fell  back  a  little,"  we  wonld  con]ec- 
tore  tbat  a  toot  of  the  machine  attracted  the 
attention  of  the  boy  and  checked  his  course, 
and  that  just  then  he  was  run  over.  In  other 
■words,  tbat  the  tooting  of  the  machine  was 
not  continuous,  as  one  uninterrupted  blowing, 
but  consisted  of  successive  tootings  at  short 
f  nterrals;  and  that  the  quickly  moving  ma- 
chine passed  from  the  lower  to  the  aK>er  aide 
of  the  street  In  the  Interval  between  two 
blowings. 

This  would  account  for  the 'boy's  not  having 
beard.  His  not  having  seen  Is  accounted  for 
by  the  madilne  having  been  behind  his  back. 
The  innate  sense  of  self-preservation  would 
bave  checked  him,  had  he  either  seen  or 
beard;  h«ic^  our  *— nming  tiiat  he  did 
Beitber, 
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PlalntifFs  claim  $25,000  damages,  distrib- 
uted, as  follows:  For  the  loss  of  the  society 
and  affection  of  their  child,  and  the  future 
assistance  and  support  they  might  expect  to 
receive  from  him,  $5,000;  for  the  sufiTerlngs 
of  the  child,  $5,000;  for  their  own  sutFerIng, 
mental  as  well  as  physical,  $10,000;  punitory 
damages,  $5,000. 

There  is  no  evidence  of  the  child  having 
suffered.  His  skull  was  so  badly  fractured 
that  an  operation  was  deemed  Inadvisable. 
From  this  we  Infer  that  he  was  unconscious 
and  insensible  from  the  moment  of  the  blow. 

Mr.  Barvant  testifies  that  the  death  of  bis 
boy  has  made  "a  wreck  of  hla  life";  that  for 
nearly  nine  months  he  was  "physically  In- 
capable of  attending  to  my  business,  because 
to  me  life  was  not  worth  living."  Mrs.  Bur- 
vant  is  less  exaggerated  In  her  statement. 
She  says  that  It  made  her  "very  nervous"; 
tbat  for  15  days  she  was  sick  In  bed,  Jutt 
getting  In  and  out  of  bed,  from  nervous  pros- 
tration. The  plaintiffs  are  44  and  45  years 
old,  and  the  child  was  their  youngest  How 
many  more  they  had,  the  record  does  not 
show.  Whether  they  were  healthy,  ordi- 
narily constituted  people,  or  of  so  nervous  a 
temperament  that  a  stroke  of  this  kind  would 
affect  them  to  a  greater  extent  than  ordi- 
nary people,  the  record  does  not  show. 

The  Jury,  who  saw  them  on  the  witness 
stand,  allowed  them  $1,600;  This  was  by  a 
divided  vote  of  nine  for  and  three  against 

The  moderation  of  this  allowance  was 
doubtless  responsive  to  a  sentiment  on  their 
part  that  Dr.  Wolfe  was  more  unfortunate 
than  culpable  In  this  ^d  affair;  as  Is  In 
truth  the  case.  The  liability  Is  more  log&h 
or,  we  might  say,  technical,  than  moral.  We 
realize  this  fully ;  at  the  same  time  there  Is 
a  legal  liability,  and  $1,500  is  not  commen- 
surate. 

The  feelings  of  a  parent,  espedally  of  a 
mother,  on  such  an  occasion,  are  not  suscep- 
tible of  exact  computation  In  dollars  and 
coita;  If  an  estimate  were  attempted,  it 
wonld  doubtless  exceed  the  fortnne  of  t>r. 
Wolfe.  The  physical  suffering  of  plaintiffs 
we  hardly  can  take  Into  consideration  along* 
side  of  their  ao  Inoomparalily  greater  mental 
suffering. 

In  the  case  of  Buectaner  t.  01^  of  New  Or- 
leans, 112  La.  600,  86  South.  608,  66  U  R.  A. 
834,  104  Am.  St  Rep.  465,  where  the  court 
allowed  $6,000,  there  was  no  question  raised 
In  connection  with  the  amount  allowed  by  the 
Jury,  and  the  court  simply  affirmed  the 
verdict 

In  the  case  of  Sundmakor  t.  Tasoo  ft  Mis- 
sissippi Valley  R.  B.  Co.,  106  ta.  111.  80 
South.  285,  the  court  allowed  $4,000. 

Considering  all  the  circumstances  of  the 
case,  we  have  concluded  to  fix  the  amoont  In 
this  case  at  $3,000. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed tbat  the  judgment  appealed  from  be  In- 
creased to  $3,000,  and  that,  as  thus  amended. 
It  be  affirmed. 
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026  La.) 

No.  17,875. 

TBRQ-BR  T.  MURDOCH. 

(Supreme  Court  of  Louisiana.    June  6i  1910. 
Oh  AM>UcatioD  for  Rehearfns,  Junt 
26,  1910.) 

rSyltobw  by  the  ComtJ 

1.  EviDKHOi  Q  6M^ WfeiOHX  Aim  Buni- 

OXKKCT. 

A  dalm  for  over  fSOO  miut  ba  eatabtlshed 
by  the  testliiioii7  of  two  wltneaiea,  or  of  one 

witness  and  corroboratiDc  circumstances. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Die.  {  2427  ;  X>ec.  Dig.  }  584.*] 

2.  Absioniuittb  (S  137*)  — Gohtbaoxb— Bti- 

DBNCl  TO  ESTABUSH. 

The  testimony  of  the  leasee  f»f  a  cotton  plan- 
tation. In  the  northern  part  ot  the  state,  to  the 
effect  that,  about  October  1st,  in  New  York,  the 
owner  affreed  to  buy  the  tenants'  accounts,  at 
their  face  vaiue,  up  to  $5,000^  in  order  to  regain 
possession,  without  litigation  or  delay,  is  insuf- 
ficient to  make  out  a  caae,  when  contradicted  by 
the  other  contracting  party,  and  when  the 
evidence  shows  that  It  was  not  known  what 
amounts  the  tenants  then  owed,  or  would  owe  at 
the  end  of  the  year,  and  when  it  do«a  not  riiow 
that  the  accounts  were  ever  assigned  to  the  al- 
leged purchaser,  that  the  debtors  were  ever  noti- 
fied that  they  could  dlsdiarge  their  debts  by 
payment  to  any  other  than  the  original  debtor, 
that  the  alleged  purchaser  collected  or  attempt- 
ed to  collect  said  accounts,  or  that  the  alleged 
seller  did  not,  after  the  alleged  sale,  collect  such 
of  them  aa  he  could. 

[Bid.  Note.— For  oQier  cases,  see  Assignments, 
Cetlt  Dig.  I  234;  Dec.  Dig.  i  137.*] 

3.  Sales  62*)— Btidbnoe  to  Establish. 

And  ■»  the  unsupported  testimony  of  a 
lessee,  to  the  eltect  ttiat  tiie  lessor  agreed,  with 
no  informatioQ  save  the  lessee's  statement,  to 
pay  him  over  |1,060  for  peas  alleged  to  have 
been  purchased  and  planted,  as  a  fertiliser,  la 
insufiicient  for  recovery,  where  it  appears  Uiat 
peas  had  always  been  planted  on  the  same  land, 
for  the  same  purpose,  and  that  the  property 
when  surrendered  by  the  leasee  was  In  no  better 
condition  tiiaa  when  received  by  him,  or  Aan 
as  required  by  his  lease. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
c  ^•■^R•  T\m^  m>  r  ~  ' 


Dig.  I  136;  Dec  Dig.  |  52.*] 

Appeal  from  Ninth  Judicial  District  Court, 
Parish  of  Uadlaon;  F.  X.  Bansdell,  Judge. 

Action  by  Qeorga  S.  Tetger  against  A.  A. 
Mnidodi.  JndgmeDt  for  i)daintifF,  and  de- 
foidant  appeals.  Amended  and  aOlrmed. 

B.  C.  Montgomery  and  -Hudson,  Potts  ft 
Bernstein,  for  appellant  8nyd«r  &  OUfoll 
(U.  M.  Boatner,  of  counad),  for  apptflee. 

Statement  of  the  Case. 

UONROE,  J.  Plaintiff  alleges  that  up  to 
January  1,  1906,  be  was  the  lessee  of  defend- 
ant's "Fortune  Fork"  and  "Banner"  planta- 
tions; that  at  or  about  the  termination  of 
this  lease,  he  sold  to  defendant,  represented 
by  her  agent,  W.  8.  Holmes,  certain  live 
stock,  farming  Implements,  peas,  oats,  and 
cotton  seed,  and  handed  her  cash,  the  whole 
amounting  to  92,127.46;  that  he  also  sold,  as- 
signed, and  delivered  to  her  certain  accounts, 
due  him  by  tenants  on  said  plantations, 
amounting  to  $4,668.01 ;   that  defendant  has 


paid  blm  $100,  leaving  due  a  balance  of  $6,- 
695.46,  for  which  he  prays  that  he  have  Judg- 
ment, with  intmst  Plaintiff  annexes  to  his 
petition,  and  makes  part  tbereof,  an  account 
which  reads: 

Account  of  George  S.  Zeigen 
Bf  iiL  A.  A.  Muidodi. 

Fortons  Foric  and  Banner  Plantatitn  ta  Gcoige 
S.  Terger,  Dr. 

1905. 

Aug.     Cash,  handed  yon  la  New 

York   $  150  00 

Jan.  1.  10  Double  shovels  at  |  3  00        36  00 
14  plows  "      8  00       112  00 

6  cotton  Ranters  **     11  00         «8  00 

16  cultivators  "  7  00  112  00 
14  hogs   56  00 

17  piga    S  50 

12  cows   180  0(1 

300  bu.  peas  ft  Dlanting   1,000  00 

60  sacks  oats,  330  bu..  M  cim.  178  20 
4M,    tons   tools   ft  Peterkin 

Co.  seed   148  75 

Cash  handed  you  on  train...      30  00 


July 


Tenants'  accounts 


f2.127  45 
.  4,668  01 


$0,795  46 

By  cash   100  00 

$6,095  46 

/■ 

Defendant  pleads  the  general  issue,  and 
specially  denies  that  her  agent  bought  the 
tenants'  accounts,  as  alleged,  or  that  he  was 
antJiorlsed  so  to  do. 

It  appears  that  defradant  was  under  inter 
diction,  and  that  on  November  22,  1004,  her 
guardian,  the  Mississippi  Bank  ft  Trust  Com- 
pany of  Mlsslnippl  (where  she  tben  lived),  by 
written  instrument,  leased  her  plantation,  in 
Madison  parish,  La.,  with  certain  Teaerva- 
tlons,  to  plaintiff,  for  one  year,  from  January 
1.  1905,  at  an  anaual  rental  of  $6,700.  for 
which  plaintiff  gave  his  note,  payable  on  No- 
vember 1,  1906.  The  lease  contained,  among 
others,  the  following  stipnlatlon,  to  wit: 

"And  the  party  of  the  first  part  •  •  • 
hereby  further  covenants  and  agrees  that  it  wi^L 
on  or  before  November  1,  190S,  If  the  party  of 
the  second  part  so  desires  and  requesU.  grant 
and  execute  to  him  a  new  lease  of  tlw  premiiiM 
here  demised  fbr  the  said  further  term  of  fire 
years,  to  commence  from  the  expiration  of  tbe 
term  hereby  granted,  the  same  to  be  at  tbr 
same  annual  rental.  *  •  •  Xbe  party  of 
tbe  second  part  •  •  *  acrees,  at  the  end  <A 
this  lease,  to  return  poesessTon  of  the  prpmisM 
and  appurtenances  herein  leased  in  like  ^>ad 
order  as  received,  the  usual  decay,  wear  and 
tear  and  accidents  of  Pnivid»ce»  only,  ex- 
cepted." 

Some  time  after  the  execution  of  the  leaM; 
defendant  was  relieved  of  the  interdiction 
and  reinvested  with  the  control  of  ber  prop- 
erty, and  In  July,  1906,  she  appointed  W.  S. 
Holmes  her  agent  and  attorn^  in  fact 
full  power  of  administration.  It  appeat^ 
too,  that.  Fortune  Fork  plantation  harlog 
been  her  home,  she  wished  to  return  to  It. 
and  gave  some  intimation  to  that  effect, 
which  reached  the  negroes,  and.  throngti 
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them,  the  plaintiff.  In  the  fall  of  1906,  there- 
fore (say  about  the  last  of  September  or  first 
of  October),  plaintiff  went  to  New  York, 
where  defendant  and  Holmes  were  then  so- 
journing, for  the  purpose  of  making  some  ar- 
rangement with  TegarA  to  his  Interest;  the 
position  that  he  first  assumed  being  that  he 
had  the  rls^t  to  aval!  himself  of  the  option 
to  extend  his  lease.  He  testifies,  In  effect, 
that,  when  he  broached  the  subject.  Holmes 
denied  that  he  had  any  such  right,  and  said 
that  the  option  was  not  worth  the  paper  upon 
which  it  was  written,  and  plaintiff  seems  to 
have  accepted  that  view  of  the  matter  and  to 
hare  then  (^ered  $1,500  as  additional  rent 
for  the  renewal  of  his  lease,  which  offer  was 
declined.  He  then  took  tbe  position  that  be 
could  retain  possession  of  the  property  for 
some  time  and  give  defendant  trouble.  In  one 
way  or  another,  and  would  do  so,  unless  she 
agreed  to  comply  with  certain  demands  with 
regard  to  advances  which  he  had  made  to  tbe 
tenants  and  to  the  reimbursement  of  money 
expended  by  him  in  the  purchase  and  plant- 
ing of  a  lot  of  peas.  He  testifies  that  the 
matter  was  discussed  with  both  defendant 
and  Holmes,  and  his  first  statement  as  to  the 
result  of  tbe  discussion  Is  as  follows: 

"She  (defendant)  insisted  that  she  was  going 
to  ran  the  property  another  year,  and  I,  very 
plainly,  told  her  and  Mr.  Holmes  that,  unless 
they  paid  me  the  balance  the  negroes  would 
owe,  and  for  the  peas  I  bad  planted,  which 
benefited  me  none  at  all,  in  lw5,  but  I  had 
planted  them  with  the  expectation  of  realiziog 
a  benefit  by  bringing  up  tbe  land  for  the  fol- 
lowing year.  •  *  •  Q.  What  did  she 
agree  to  do.  If  anything?  A.  She  finally  agreed 
to  pay  for  ibe  peas  and  the  planting,  and  agreed 
to  the  nnmber  of  bushels,  though  I  planted  a 

f reat  many  more,  and  to  pay  the  accounts,  and 
or  anything  else  that  I  might  leave  there, 
later  on." 

He  subsequently  testifies  that  the  agree- 
ment was,  not  that  defendant  should  pay  the 
accounts,  bnt  tbat  she  should  buy  them,  pro- 
vided they  did  not  exceed  $5,000,  and  he 
says,  quite  positively,  that  nothing  else  was 
discussed,  at  that  time,  save  the  questions  of 
the  termination  of  the  lease,  tbe  accounts  dne 
by  tbe  tenants,  and  his  claim  with  regard  to 
the  peas ;  defendant's  obligation  with  respect 
to  anything  else  having  been  assumed  (ac- 
cording to  such  subsequent  testimony)  at  a 
later  period  and  after  she  bad  acquired  pos- 
session of  the  property.  Plaintiff  admits  that 
Holmes  was,  at  first,  wholly  nnwllUng  that 
defendant  should  pay  anything  In  order  to  be 
restored  to  possession.  He  also  admits  that, 
upon  tbe  occasion  of  the  alleged  agreement 
in  New  Tork,  he  did  not  have  the  accounts 
of  tbe  tffiuints  with  him,  and  did  not  know 
how  much  they  then  owed,  and,  still  less, 
how  much  they  would  owe  at  the  end  of  the 
year.  It  does  not  appear  that  he  ever  made 
any  assignment  to  defendant  of  Ms  claims 
against  tiie  tenants;  tbat  the  tenants  were 
ever  formally  notified  of  the  alleged  change 
of  creditors ;  or  that  their  acconnts  on  plain- 
tiff's books  were  ever  closed;  nor  does  it  ajh 


pear  that  either  defendant  or  plaintiff  ever 
made  any  attempt  to  collect  the  accounts. 

Holmes'  version  of  the  matter  Is  that  there 
were  frequent  discussions  (In  New  York)  be- 
tween him  and  plaintiff,  and  two  or  three  In 
which  defendant  participated;  that  plaintiff 
ni^ed  that  he  had  pnt  out  a  good  deal  of 
money  with  the  expectation  of  renewing  his 
lease  and  was  entitled  to  reimbursement;  that 
defendant  was  anxious  to  get  her  property 
back,  without  litigation  or  delay,  and  was 
willing  to  pay  a  few  thousand  dollars  In  rr 
der  to  do  so;  but  tbat  plaintiff  was  clalmln( 
very  much  more  than  the  witness  (to  whon 
defendant  left  the  settlement  of  the  matterj 
was  willing  to  advise  his  client  to  pay,  par- 
ticularly as  he  knew  nothing  about  plaintiff's 
disbursements  save  what  plaintiff  then  told 
him.   He  says,  in  his  testimony: 

"As  I  remember  it,  •  ■•  •  i  would  a»t 
agree  to  let  Mrs.  Murdoch  agree  to  pay  any 
such  amount.  I  think  it  was  something  lik>- 
$10,000  he  would  come  oat  behind  on  tbe  two 
places.  *  *  *  I  said  that,  when  we  niad«> 
a  good  crop,  and  got  ahead,  and  Mrs.  Murdoch 
wanted  me  to,  I  would  agree  to  pay  a  reason- 
able amount,  if  he  would  turn  the  property 
over  without  any  litigation  and  wonld  not  both- 
er tbe  negroes,  cattle  and  hogs,  and  stock, 
and  would  not  try  to  move  any  of  the  tenants. 
Q.  I  will  ask  you,  Mr.  Holmes,  to  state  wheth- 
er or  not  there  was  ever  any  definite  agreement 
about  what  you  would  pay.  later,  on  these 
accounts,  If  yon  made  a  good  crop?  A.  No. 
•  '  •  Q.  State  whether  or  not  there  was 
ever  any  attempt  (agreement)  on  the  part  of 
Mrs.  Murdoch  to  collect  these  accounts,  and  by 
whom  it  was  entered  into?  A.  I  think  tbat 
would  be  optional  with  her  whether  she  wanted 
to  do  that.  Mrs.  Murdoch  and  I  both  felt  very 
kindly  towards  Mr.  Tenter  and  the  Ifaxwel!- 
Yerger  Company,  on  account  of  favOTS  shown 
to  us.  not  only  in  getting  tenants,  but  in  any 
way  he,  or  they,  could,  aud  we  both  felt  very 
kindly  to  Mr.  Yerger,  and  Mrs.  Murdoch  want- 
ed him  paid  what  he  was  out,  tn  a  reasonable 
amount. 

He  teetlfles  that  he  considered  that  Mrs. 
Murdoch  was  under  some  nioral  obligation 
in  the  matter,  hot,  whilst  idalntiff  Insisted 
upon  a  larger  amomit,  he  (witness)  always 
thoof^t  that  $2)000  would  be  what  he  would 
be  wUItng  to  "stand  for,**  to  be  paid,  when 
collected,  upon  the  making  of  a  large  crop; 
that  no  definite  agreement  on  the  subject 
was  ever  readied;  that  he  had  no  recollec- 
tion of  having  agreed  to  pay  for  any  peas ; 
that  audi  an  arrangement  would  not  be  cus- 
tomary ;  that  he  had  never  heard  of  Its  hav- 
ing been  made  by  others;  that,  as  to  the 
farming  implements,  be  told  Oaks,  the  man- 
ager, that  tiiey  woald  bny  everything  left  by 
Yerger  that  they  could  use,  but  no  price  was 
agreed  on ;  that  (some  months  after  the  con- 
versation in  New  York)  he  ascertained  from 
Mr.  Jones  (who  represented  defendant's  then 
guardian,  the  trust  company)  that  be  (Jones) 
bad  sold  plaintiff  certain  cattle  and  hogs, 
which  he  (witness)  then  agreed  with  plain- 
tiff to  buy  back,  though  there  appears  to 
have  been  no  Identification  of  the  animals 
and  no  price  fixed.   He  admits  having  ob- 
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tained  $150  from  pialntUF,  for  defendant's 
account.  In  New  York,  and  also  admits  that 
he  pnld  plaintiff  the  $100  with  which  the  ao 
count  sued  on  Is  credited,  knowing  that  de- 
fendant owed  him  the  $150  and  also  owed 
him  something  for  the  cattle,  hogs,  and  Im- 
plements. 

The  witness  testifies  that  he  does  not  re- 
member that  any  such  account  as  that  sued 
on  was  ever  presented  to  blm,  or  that  he 
ever  saw  the  tenants'  accounts,  save  at  the 
"store,"  where  he  "happened  to  look  at  fhe 
books  to  see  what  the  rartous  tenants  owed 
him"  (plaintiff)*  There  Is  In  evidence  a  let- 
ter from  the  wltneaa  to  xdalntifl  rea^sg  as 
follows: 

"July  29,  1906. 
"Dear  Oeoi^:  I  have  not  collected  the  money 

due  Mrs.  M  from  the  party  in  JacksoD,  I  do 

not  eee  how  I  can  settle  the  account  until  she 
sins.  If  I  can  borrow  some  money  In  the  mean- 
time, I  will  remit,  hot  the  money  Is  not  here  to 
make  good. 

"Sincerely.      [Signed]  Wm.  &  Holmes." 

^e  writer  teatlflee  that  be  has  no  recol- 
lection of  the  letter  and  does  not  know  to 
what  aoconnt  it  refws,  bat  that  tlim  was  no 
one  In  Jackson  from  whom  he  conld  hare 
eqtected  to  collect  an  amotmt  suffld^t  to 
pay  the  account  here  sued  on.  Plaintiff  tea- 
tlfles,  with  nncertalnty,  that,  ta  he  takes  It, 
the  letter  refers  to  tbe  account  sued  on.  He 
does  not,  howerer,  produce  any  copiiBB  of 
bis  own  letters  or  of  the  tetters  of  Uaxw«U> 
Yerger  Company,  of  which  concern  he  was 
an  active  raembw,  and*  as  the  evidence 
shows  that  Mrs.  Unrdocdi,  at  that  time,  owed 
an  account  or  aceoonts,  to  the  firm,  in  settle- 
ment of  which  her  agent  gave  a  not^  onr 
conclusion  is  that  the  lettw  referred  to  that 
business.  Mr.  Holmes'  relations  with  the 
defendant  terminated  In  July,  1907,  and  he 
waa  succeeded  In  his  position,  as  her  i^ient, 
B.  C.  Montgomery,  who  testifies  that,  al- 
though i^lntlff  spoke  to  him  about  Mrs. 
Murdoch's  Indebtedness,  and  though  he  rep- 
resented that  lady  untU  March  20,  1906, 
he  never  heard  of  the  account  sned  on  until 
after  this  suit  was  filed  (whidi  was  In  No- 
vember, 1909,  and  that,  as  Mn.  Murdoch 
had  an  unpaid  account  In  one  of  tbe  Max- 
well-Yerger  stores,  be  naturally  assumed 
that  plaintiff  was  referring  to  It;  which  tes- 
timony Is  In  apparent  conflict  wlUi  that  giv- 
en by  plaintiff,  who  says  that  he  mailed  to 
Judge  Montgomery  a  copy  <tf  tbe  account 
sued  on.  Towards  the  close  of  plalntUTs  ex- 
amination, we  find  the  following: 

"Q.  On  the  2l8t  of  February,  1906,  there  wai 
an  item,  'cajib  paid  Maxwell-Yerger  Oompany, 
store  account,  S500,*  on  tbe  account  book  of 
Holmes  agaitiBt  M n.  Murdoch,  and  there  is  an- 
other item,  on  the  27th  day  of  February,  1906. 
In  the  same  account  of  $500,  'store  account.' 
Can  you  tell  whether  any  of  the  iteou  going  to 
make  up  these  accounts  were  articles  charged 
on  the  aoconnt  sued  on?" 

To  which  the  witness  replied; 
"I  know.  positiT^.  Botr 


Connsel  then  said  to  him: 

"Q.  I  wiU  aA  if  yon  will  look  op  the  two  ae- 
oonnts  and  file  copies  with  these  papers?" 

To  wbich  he  replied: 

Tes,  I  will  have  Ktaxwell-Yerget  Oompany 
make  a  copy  of  those  two  acconnta." 

Immediately  following  the  answer  thai 
given,  we  find,  on  the  face  of  the  transcript, 
an  interlineation,  apparently  made  after  the 
transcript  was  completed,  reading: 

"Witness  Yerger  produced  the  two  documents, 
and  they  were  filed  June  IZ,  1909.  [Signed] 
W.  H.  Harvey.  CMk." 

At  the  date  last  mentioned,  the  case  hav- 
ing been  submitted,  the  record  had  been  in 
the  hands  of  the  trial  judge  for  a  month  or 
six  weeks,  and  we  infer  that  he  never  heard 
of  the  filing  of  the  document  (there  being. 
In  fact,  hut  one),  since  he  does  not  mention 
any  ancb  thing  in  his  opinion. 

"The  two  documents,"  as  thus  motioned 
by  the  clerk,  were  not  Included  in  the  tran- 
script, and,  some  months  after  the  appeal 
had  been  lodged  in  this  court,  plaintiff, 
through  bla  counsel*  applied  for  a  writ  of 
certiwarl,  alleging: 

"That  tbe  transcript  of  appeal  herein  filed  is 
incomplete,  in  this:  That  on  the  last  day  of  the 
trial  in  the  court  a  qna,  the  plaintiff,  being  oo 
the  stand  as  a  witness,  was  called  on  by  tbe  de- 
fendant to  produce  a  certain  document,  being  an 
account  of  the  items  sued  on  in  thia  cause, 
which  he  had  testified  was  presented  by  him  to 
W.  S.  Holmes,  agent  of  the  defendant,  and 
which  was  approvea  by  said  agent  by  a  written 
indorsement  thereon,  signed  by  said  agent,  and 
thereupon  tbe  plaintiff,  yielding  to  said  call, 
agreed  to  prodace  and  file  tbe  said  document,  if 
it  could  be  found.  Petitioner  shows  that,  aub- 
scquentlf,  on  tbe  l2th  day  of  June.  1900,  be 
complied  with  the  aald  call  by  producing  and 
filing,  in  the  office  of  the  cTerk  of  the  conrt  a 
qua,  the  said  document,  wbich  was  received  by 
the  said  clerk  and  by  him  indorsed:  'Filed  in 
evidence,  June  12,  1000.'  Bnt  petitioner  alleges 
that.  In  making  up  the  traascript  of  appeal 
herein,  the  said  clerk  omitted  the  said  document 
therefrom." 

And  the  prayw  la  that  tbe  derk  be  order- 
ed to  send  up  a  certified  cow  of  tbe  doco- 
ment  thtu  described,  wbidi  tlie  (Aerfc  appears 
to  have  done ;  the  document  returned  by  blm 
purporting  to  be  a  copy  of  an  account  against 
the  defHidant,  and  in  favor  of  plaintiff,  in 
which  defendant  Is  charged  witb  "300  bn.  of 
peas  and  planting,  $1,050,"  aa  in  tbe  ac> 
count  "B"  annexed  to  the  petition,  and  Is 
further  charged  with  the  amounta  doe  plain* 
tiff  by  the  tenants,  the  names  of  tbe  latter, 
with  the  amounts  due  by  eadi,  b^g  set 
forth  In  detail,  the  whole  showing  an  in- 
debtedness by  defendant  of  95,718.01,  of 
whi(^  $4,668.01  appears  to  be  due  tor  ten- 
ants* accounts.  Upon  the  face  of  this  in- 
strument, there  appears  the  following: 

"O.  K.   [Signed]  Wm.  &  Bolmes." 

DefUidant.  examined  as  a  witness  taja: 

"I  only  recall  having  a  soda!  conveieation 
with  Mr.  Yeiger.  It  was  down  in  a  public  hall, 
and  it  was  no  place  to  discuss  busincaB," 
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She  poBltlTQly  denies  baring  had  any  cqn- 
Teraatton  with  plaintiff  concerning  the  teiv 
xnlnation  of  his  lease,  the  tenants'  accounts, 
the  peas,  or  any  other  boslneea  matters,  and 
denies  bavlnf  recelyed  from  him  the  Items 
of  |160  and  980,  In  cashf  ftir  which  she  Is 
charged,  though  she  says  that  those  amounts 
may  have  been  given  to  Mr.  Holmes,  ^e 
also  says  Uiat  plaintiff  gave  hw  the  hogs 
that  he  was  leaving  on  the  place,  and  that 
she  returned  thanks.  The  judge  a  quo  re- 
jected xdalntUTs  claim,  as  predicated  upon 
the  aUeged  purdmae  by  defendant  of  the 
tenants*  accounts  and  the  alleged  agreemoit 
to  pay  for  the  peas,  and  gave  Judgment  In 
his  favor  for  a  balance  of  $1,077.45,  with 
intoest.  Defendant  has  ai^jtealed,  and  plain- 
tiff has  answered,  praying  for  an  amendmoit 
of  the  Jodgment 

Opinion. 

A  motion  has  been  filed  in  this  court  mg- 
gesting  the  death  of  the  d^endant  and  mak- 
ing R.  N.  Farrar,  her  executor,  a  party  to 
the  appeal.  Another  motion  baa  been  filed, 
alleging  that  the  document  brought  up  by 
certiorari  is  no  part  of  the  record;  "that  it 
is  an  ex  parte  and  unsworn  statement,  filed 
without  the  consent  of,  or  notice  to,  defend- 
ant, more  than  a  month  after  the  case  had 
been  tried  and  submitted,  and  while  the  case 
was  under  adrlsement;  and  that  the  clerk 
had  no  authority  to  receive  and  file  same,  aa 
part  of  the  evidence  In  this  case  or  other- 
wise"; further  aU^ng  that  the  averments 
contained  in  the  petition  for  certiorari,  to 
the  effect  that  said  document  was  called 
for  and  Its  filing  authorized,  are  Incorrect; 
and  praying  that  said  document  be  stricken 
from  the  record  and  not  considered. 

We  are  of  opinion  that  this  motion  (Isst 
above  mentioned)  should  be  sustained.  What 
plaintiff  was  authorized  to  file,  after  the  sub- 
mission of  the  case,  were  copies  of  two  sup- 
posed accounts,  to  be  taken  from  the  booka 
of  Maxwell-Ye^er  Company;  the  one,  ahow- 
Ing  a  payment  to  that  concern,  by  defendant, 
of  $500,  on  February  21,  1906,  and  the  other 
showing  payment  of  a  like  sum  by  defend- 
ant on  February  27,  1900,  and  the  purpose 
iMing  to  ascertain  whether  in  those  accounts, 
or  either  of  them,  defendant  is  charged  with 
any  of  the  items  which  go  to  make  up  the 
account  aued  on.  And  that  plaintiff  waa 
aware  that  the  call  was  for  the  two  ac- 
counts of  Maxwell- YergHT  Company  against 
defendant,  and  not  for  a  copy  of  his  account 
as  sued  on,  appears  evident  from  his  answer 
to  the  request  of  defendant's  connsti: 

"I  will  ask  If  yon  will  look  at  the  two  ae- 
counts  and  file  (ooi^tBi  with  these  papen." 

The  answer  being: 

"Yes,  I  will  have  Mazwell-Yerger  Gompan; 
make  a  copy  of  those  two  accoants." 

Considering  the  case  upon  the  basis  of  the 
evidence  ^»^perly  in  the  record,  we  find  It 


somewtiat  remazfcablft  fitat'  plaintiff  should 
have  paid  bis  rent  note  due  Novonber  1, 
1906.  without  iwaifiwg  Bome  BBart  to  collect 
the  which  he  here  claims.  Passing 

on,  howevor,  to  the  consMaration  of  the  dif- 
ferent Items  of  bis  claim,  and  without  going 
Into  dte  question  of  the  authority  of  defend- 
ant's agmt  to  bind  her  vrith  reject  to  the 
tenants*  accounts  and  the  j)ea8,  we  agree 
with  our  learned  brother  of  die  district  court 
that,  as  to  those  items,  plaintiff  has  failed 
to  prove  the  contract  relied  on.  Agree- 
ments between  outgoing  and  Incoming  lessees 
of  plantations,  with  respect  to  the  debts  due 
by  the  tenants,  are^  no  doubt,  conuoon  enough, 
thoi^  th^  are  not  matters  of  course^  and 
[daiutlff  admits  that,  when  he  took  the  idan- 
tatlons  in  question,  lie  assumed  no  obligation 
with  respect  to  the  debts  due  by  the  tmants 
to  his  predecessor.  When  first  testifying,  he 
stated  that  he  visited  New  York  in  August, 
190Q,  and  that  deffflidant  and  bar  agent  then 
agreed  to  pay  him  the  amounts  due  by  the 
tenants,  and  also  to  pay  him  $1,000  fi>r  peas 
which  he  had  planted.  Including  the  cost'  of 
planting  them.  Somewhat  later,  and  aftw 
an  objection  bad  been  sustained  to  oral  tes- 
timony of  a  promise  to  pay  the  debt  of  a 
third  person,  be  corrected  his  former  state- 
ment and  said  that  his  visit  to  New  York 
was  made,  say,  In  the  latter  part  of  Septem- 
i>&e,  or  about  the  first  of  October,  and  that 
defendant  and  her  agent  agreed  to  pay  him 
for  the  tenants*  accounts;  that  Is  to  say,  to 
buy  them  from  him,  provided  tb^  should  not 
exceed,  in  the  ag^egate,  $5,000.  He  admits, 
however,  that  he  did  not  have  the  accounts 
with  him,  and  that  he  did  not  know  the 
amount  due  by  any  one  tenant,  or  by  them 
all,  and  we  infer  that  he  would  not  have 
known  the  tenants,  or  many  of  them,  if  he 
had  met  them.  Under  such  circumstances,  it 
seems  to  us  highly  improbable  that  defend- 
ant and  her  agent,  who  were  even  more  in 
the  dark,  would  have  agreed,  aa  plaintiff  tes- 
tifies that  they  did,  to  pay  him  "for  each 
and  every  one  of  the  accounts,  provided  it 
(the  aggregate  account)  was  not  over  $5,000"; 
the  more  particularly  as,  at  that  time  (wheth- 
er early  in  August  or  about  October  1st),  it 
is  not  likely  that  the  crops  had  been  market- 
ed, or  that  there  had  been  even  such  partial 
settlement  as  would  have  enabled  plaintiff, 
though  he  had  been  at  home,  to  determine 
how  he  and  his  tenants  would  stand  at  the 
end  of  the  year.  To  this  improbability  we 
must  add  the  direct  testimony  of  the  parties 
with  whom  plaintiff  says  he  contracted,  to 
the  effect  that  no  8U(fh  contract  as  that  tes- 
tified to  by  him  was  made,  and  we  must  add 
the  foots  that  It  is  not  shown  that  the  ac- 
counts alleged  In  the  petition  to  have  been 
"sold,  assigned,  and  delivered"  were  ever 
identified  or  assigned,  that  the  tenants  were 
ever  notified  that  they  could  dlschai^e  their 
debts  to  plaintiff  by  payments  to  defendant, 
that  defendant  ever  collected,  or  attempted 
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to  collect,  any  of  the  accounts,  or  that  plain- 
tiff. In  his  settlements  with  the  tenants,  aft- 
er his  negotiation  with  defendant,  or  her 
agent,,  in  New  York,  did  not  collect  some,  or 
parts  of  some,  of  the  accounts  refetred  to  In 
those  negotiations. 

The  claim  for  the  price  of,  and  for  the  cost 
of  planting,  the  peas,  has  no  better  sapport 
Plaintiff  says  that  defendant  and  her  agent 
agreed  to  pay  him  $1,060  for  300  bushels  of 
peAs  which  be  had  planted  solely  to  fertilize 
the  land.  Defendant  denies  that  she  made 
any  such  agreem^t,  and  her  agent  says  that 
he  has  no  recollection  of  having  done  so,  and 
that  it  would  have  been  an  unheard  of  thing; 
the  fact  being  that  cotton  lands  require  fer- 
tilization year  after  year,  and  that  a  particu- 
lar lessee,  getting  the  benefit  of  the  fertiliza- 
tion done  by  his  predecessor,  concedes  to  his 
successor  the  benefit  of  that  which  he  does. 
William  Oaks,  plaintiff's  manager,  testifying, 
as  a  witness  on  bis  behalf,  says  that  defend- 
ant's husband,  Murdock,  always  planted  peas, 
that  they  were  planted  on  Fortune  Fork  and 
Banner  plantations  In  1904,  and  that  those 
places  were  In  about  the  same  condition 
when  plaintiff  surrendered  them  as  when  he 
received  them,  which  was  no  more  than  was 
required  by  plaintiff's  contract 

The  petition  alleges  that  plaintiff  "sold 
and  delivered  to  said  Mrs.  A.  A.  Murdoch, 
through  her  agent  and  general  manager,  W. 
S.  Holmes,  certain  farming  Implements,  lire 
stock,  peas,  oats,  cotton  seed,  and  handed 
her,  in  cash,  Items  amounting  to  $2,127.45," 
etc.,  and  the  account  which  Is  made  part  of 
the  petition  Itemizes  the  articles  said  to  have 
been  sold  and  distinguishes  them  from  the 
money  said  to  have  been  handed  to  the  de- 
fendant The  objection  that  there  "la  no  al- 
legation In  the  petition  covering  borrowed 
money"  Is.  therefore,  not  well  taken,  and  we 
think  that  the  proof  sustains  the  claim  for 
the  two  Items  of  $150  and  $30,  said  to  have 
been  handed  to  the  defendant;  those  amounts 
having  been  handed  to  her  agent  for  ber  ac- 
count Witb  regard  to  the  items,  a^egat- 
Ing,  on  the  face  of  the  account.  $326,  for 
shovels,  plows,  cotton  planters,  and  cultivat- 
ors, we  notice  that  10  double  shovels,  at  $3, 
should  result  in  a  charge  of  $30,  and  not  $36, 
as  stated  in  the  account;  but  tbe  evidence 
falls  to  show  either  that  the  articles  charged 
for  were  delivered,  or  that  there  was  any 
price  agreed  on.  Oaks,  plalntlCTs  manager, 
testifies  that  plaintiff  bought  a  good  many 
Implements,  such  as  those  mentioned  In  tbe 
account  and  that  he  took  none  away;  but  he 
Is  uuabie  to  say  how  many  were  bought  or 
how  many  survived  tbe  wear  and  tear  of  a 
year's  use,  no  Inventory  having  been  taken 
when  the  plantations  were  surrendered.  The 
same  Is  true  with  regard  to  tbe  cattle  and 
hogs.  Plaintiff  bought  certain  live  stock 
from  defendant's  guardian,  and  defendant 
through  her  agent,  agreed  to  repurchase  it 


at  th«  price  paid;  but  plaintiff  does  not 

know  bow  many  hogs,  pigs,  cows,  or  heifers 
were  on  the  places  when  be  gave  them  up, 
and  no  one  else  appears  to  be  much  better 
informed.  Oaks  testifies.  In  effect,  that  de- 
fendant received  tliree  hogs  and  "some  pig^^," 
and  four  or  six  head  of  cattle,  Including  tmth 
cows  and  calves;  but  whether  there  were 
four  or  six,  and  how  many  were  cows  and 
how  many  calves,  we  are  not  informed.  As 
to  live  stock,  therefore,  tbe  case  is  made  out 
with  respect  only  to  three  hogs  and  a  plural- 
ity of,  or,  say,  two,  pigs.  PlalntUTs  testi- 
mony in  regard  to  the  items  of  $178^90  for 
oats,  and  $148.76  for  "4^  tons  of  tools  and 
Peterkin  Co.  seed,"  is  not  as  definite  as  it 
should  be;  but,  as  there  appears  to  be  noth- 
ing to  the  contrary,  It  may  be  accepted  as 
sufficient  It  is  ther^ore  ordered,  adjudg- 
ed, and  decreed  that  the  Judgment  appealed 
from  be  amended  by  reducing  the  principal 
amount  awarded  from  $1,077.45  to  $519.95, 
and  by  rejecting  the  dnnand  for  the  value  of 
agricultural  implanents  and  cows  as  in  case 
of  nonsuit;  plalntlfl  to  pay  the  cost  ot  ap- 
peal. 

On  Appllcatloii  for  Blearing. 

In  vritlng  up  the  decres,  tb»  organ  of  tbe 
court  -omitted  to  allow  defendant  credit  for 
$100  whlcb  plaintiff  admits  that  be  received. 

It  Is  therefore  ordered  that  tbe  decree 
heretofore  handed  down  be  ammded.  by  re- 
ducing the  amount  awarded  plaintiff  by  $100i 

Rehearing  refused  to  both  appUcsnta. 


(129  lA.) 
No.  18,223. 

MONTEI/EONE  v.  SEABOARD  FIRE  &  MA- 
RINE INS.  CO. 
In  re  SEABOARD  FIRE  &  MARINE  INS.  CO. 
(Supreme  Court  of  Loaislaaa.    June  20.  ISIO. 
Rehearing  Denied  June  8C^  19ia) 

(8vUahu9  hy  th»  Court.) 

1.  GouBTs  (I  224*)— Appkluti  JuBisDicno:r 
—SuFBsuE  Court— KxviEw  or  Coun  or  Af* 

PEAL— DiSCBETION. 

The  Supreme  Court  has  the  power  and  so- 
thority,  when  a  case  is  brought  before  it  for  re- 
view under  article  101  of  the  Constitation,  to 
deal  with  it  as  if  on  appeal  and  pass  on  all 
issuea  involved  In  the  litl^tion  whether  of  taw 
or  fact ;  but  whether  it  should  do  so  is  a  matter 
of  diacretion  witb  it  . 

[Ed.  Note.— Ifor  other  eases,  ses  Oooits,  Dec. 
Dig.  I  224.*] 

2.  CONSnXUTIOKAL  I.AW  (|  240»>— CtABS  Leo- 
I8LATI0N— DiSCRIHINATIOn  AOAINST  IrSUB- 
ANCB  COMPANIES— IMPOSIRO  DaMAQKB  AND 

Attobnet's  Fbbs. 

Act  No.  168  of  lOne  is  not  onooDBtltntion- 
al.  It  does  not  arbltrarilv  dlMilminate  against 
iosurance  corporations  ana  hamper  their  right  to 
seek  adequate  remedy  through  the  courts,  nor 
require  the  latter  by  a  fixed  legislative  inmrUd 
rule  to  impose  upon  Insarance  companies  wbirfa 
hare  defended  themselves  against  claims  based  on 
policies  issued  by  them  ana  been  cast  in  the  ac- 
tion to  pay,  in  addition  to  tbe  sum  found  due 


*For  other  easas  ■••  sunt  ttvie  sad  stetloa  NUHBBR  la  Dsc  Die.  *  Am.  DIs.  Kar  Ko.  Serlss  A  Rae'r  Xadcsss 
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by  tbem  oa  the  ixdlciei,  12  per  crat.  damaces 

and  attoiiier*B  feeo. 

[Ed.  Note.— Fbr  other  casea.  m«  Const!  tntion- 
al  Xaw.  Cent  Dig.  H  688-fl9& ;  Dee.  Dig.  1 240.*] 

a  OoNSTmmoNAL  LawM  154,  18»*)— Obli- 

OATION  OF  CoimACT— KBUDIBa— BlOHT  OV 

Fabties  to  Keouutk. 

Act  No.  168  of  1908  is  not  nnconatitntlonal 
as  Impairing  tbe  obligationB  of  contracts.  It 
deals  with  remedies,  and  not  contract  obliga- 
tions. Tbe  fumtshins  of  preliminary  proofs  of 
loss  and  the  mlea  gOTeming  ths  same  are  re- 
medial. Parties  are  freer  to  make  contracts 
than  they  are  to  regulate  and  control  remedies. 
When  parties  undertake  to  fix  the  remedies  by 
whidi  Ueir  rights  and  obligations  are  to  be  en- 
forced, they  do  ao  anbject  to  tbe  panunoont  right 
of  tbe  state  on  the  subject  and  its  determination 
as  to  tbe  policy  which  tbe  general  good  requires 
to  be  done.  It  is  not  competent  for  parties  by 
stipulation  to  bind  the  hands  of  the  state. 

[EJd.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  i  474;  Dec.  Dig.  ||  151. 
1G9.*] 

4.  CONBTITOTIONAL   LaW    fH  70*)— RtOHT  OF" 

Leoiblatubs  to  Clabsht  Business  Occtr- 

PATIONB. 

Tbe  constitntional  right  of  tbe  General  As- 
sembly In  respect  to  the  classification  of  business 
occupations  has  been  repeatedly  passed  upon  jn- 
dicially.  The  exercise  of  the  discretion  of  the 
legislatiTe  department  on  that  subject  cannot  be 
interfered  witb  by  tbe  conrts  so  long  as  It  is 
kept  within  the  limit  of  constitutional  TegislatiTe 
discretion. 

IJSA.  Note.— For  other  cases,  see  Consdtatlon- 
bI  Law,  Cent.  DI?.  !t«  120-137:  Dec.  Dig.  |  70.*] 

5.  Insubancb  (9  534*)— Patubkt  or  Losses 
— Statutort  Provisions. 

Thp  prov^iors  of  Act  No.  168  of  1908  are 
not  confined  to  policies  which  issued  suhseqaent- 
ly  to  tbe  passage  of  that  act 

[Bd.  Note.— For  other  cases,  see  Insurance. 
Dec.  Dig.  i  B34.*] 

&  InsuBANd  (I  558*)  —  Fsoon  or  Losa  — 
Waivsb. 

Tbe  defendant  company,  havlDg  failed  to 
furnish  the  plaintiff  wlto  blank  proofs  of  loss 
on  being  notified  of  the  loss  as  required  by  sec- 
tion 1  of  the  act,  must  be  held  to  have  waived 
tbe  famishing  by  plaintiffs  of  such  preliminary 
proof  of  loss.  The  rights  and  obligations  of  the 
parties  to  this  litigation  are  governed  and  con- 
trolled by  the  act  in  question  and  by  the  decision 
of  this  court  in  the  matter  of  Wholesale  Mer> 
caotile  Company  v.  Teutonla  Insurance  Com- 
pany, 113  La.  1053.  37  South.  9G7. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  |  1887;  De&  Dig.  |  558.*] 

ActKm  by  Onstave  Hmitdeone  against  the 
Seaboard  Fire  &  Uarlne  Inanrance  Company. 
A  Jndgment  for  plaindft  was  affirmed  by  tbe 
Court  of* Appeal,  and  defendant  applies  for 
eertiomri  or  writ  of  review  to  the  Court  of 
Appeal.  Affirmed. 

Edgar  B.  Farrar,  Jr.,  for  applicant  Ben- 
jamin R.  Forman  and  Anthony  J.  Rossi,  for 
respondent. 

NIOHOLLS,  J.  The  Jodgment  of  the 
Court  of  A|ipeal  btoiisbt  up  for  review  dls- 
closea  clearly  and  concisely  tlie  issues  which 
are  submitted  to  us  In  tbls  case  for  deci- 
sion.  It  waa  as  follows: 


"Plaintift  sues  to  recover  a  total  loas  by  fire 
on  October  12,  1908,  at  household  effects  cov- 
ered by  policy  of  insurance  for  f 1,000  issued  by 
defendant  on  April  14,  1908,  and  prays  for 
judgment  (or  the  face  of  the  policy,  ttvether 
with  tbe  attorney's  fees  and  damages  authorised 
to  be  recovered  by  Act  168  of  1006. 

"The  answer,  after  setting  up  a  failure  to 
submit  proof  of  loss,  denies  liability  on  the 
ground  that  the  IcMS  was  caused  by  explosion 
which  preceded  tbe  fire,  and  that  the  building 
containing  the  property  fell  previous  to  the 
fire,  in  consequence  of  which  insurance  ceased 
under  the  express  terms  of  the  policy. 

"There  is  conflict  of  evidence  as  to  whether 
proofs  of  loss  were  furnished.  It  appears,  bow- 
ever,  that  defendants  tendered  plaintiff  for  sig- 
nature a  n<niwaiver  agreement,  which  the  lat- 
ter refused  to  sign,  whereupon  defendant  sat- 
isfied him  it  would  have  nothing  more  to  do 
with  the  loss  or  the  adjustment. 

"This  unauthorized  and  unwarranted  with- 
drawal hy  the  insurer  was  equivalent  to  a  deni- 
al of  liability  and  waived  the  requirement  of 
the  policy  with  respect  to  the  necessity  of  fur- 
nishing  proofs  of  loss.  St.  Landry  Wholesale 
Mercantile  Co.  v.  Teutonia  Insaiance  Co.,  37 
South.  967,  113  La.  1053. 

*'It  is  unnecessary  to  inquire  whether  the  ex- 
plosion did  or  did  not  precede  the  fire.  It  Is 
sufficient  to  say  that  the  only  result  of  the 
explosion  was  the  throwing  from  their  bearings 
of  a  few  doors  and  windows,  and  that  the  un- 
contradicted testimony  of  plaintiff  la  to  the  ef- 
fect that  tbe  damage  suffered  was  doe  exclu- 
sively to  tbe  fire.  This  is  sufficient  to  show 
that  the  explosion  bad  nothing  to  do  with  the 
loss. 

"TTie  value  of  the  property  destroyed  la  un- 
disputed and  exceeds  the  amount  of  insurance, 
and  upon  the  facts  of  the  case  the  plaintiff  is 
entitled  to  judgment  for  the  full  amount  of  the 

Solicy  and  to  Sie  other  claims,  unless  the  legal 
efense  Interposed  la  well  founded. 
"This  defense  is  that  the  provisions  of  Act 
No.  168  of  190e»  allowing  attorney's  fees  and 
12  per  cent  damages  to  be  recovered  by  the 
plaintiff  from  any  insurer  falling  to  reasonably 
settle  any  just  loss,  are  not  retroactive  so  as  to 
apply  to  policies  issued  prior  to  the  enactment 
and,  even  if  intended  to  be  so,  they  are  void  as 
impairing  this  obligation  of  tbe  contract 

'^No  other  feature  of  the  act  is  atta^ed  and 
no  other  ground  of  unconstitutionality  Is  sug- 
gested. The  only  questions  to  be  considered 
therefore  are:  (1)  Is  the  statute  constitutional? 
Is  it  retroactive  in  its  operation? 
^^e  right  of  the  Legislature  to  enact  statutes 
of  this  character  may  not  be  disputed.  If  they 
are  remedial  end  effect  the  enforcement  only 
and  not  the  sulnstance  of  the  contract,  they  con- 
stitute a  valid  exercise  of  the  legislative  an- 
tbority  and  are  a  declaration  of  die  public  pol- 
icy of  tbe  state. 

"They  may  change  the  remedy  or  mode  of 
enforcement  of  the  contract  or  the  penalties  at- 
tending the  breach  of  a  contract  already  in  ex- 
istence without  impairing  its  obligation  unless 
such  remedy  or  penalty  forms  part  of  the  con- 
tract itself. 

"To  cariT  out  their  purposes,  such  statutoi 
must  l>e  liberally  construed  and  may  properly 
be  retroactive  in  their  operation.  American 
Fire  Ins.  Co.  v.  Landfore,  56  Neb.  4^  76 
N.  W.  1072;  Farmers'  &  Merchants*  Insur- 
ance Company  v.  Dohney,  180  U.  Si  801.  2S 
Sup.  Ct.  565.  47  L.  Ed.  ^1. 

"Sutherland  on  Stetutory  Damages,  vol.  2, 
pp.  043,  1073 ;  Cooley's  Ocmstitutional  limita- 
tion (7th  Ed.)  p.  410;  American  Fire  Ins.  Co. 
V.  I^ndfare,  56  Neb.  482,  76  N.  W.  1072. 

"Passing  now  to  the  jurisprudence  of  our  own 
state,  we  find  that  it  is  broader  than  that  of 
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other  JnTiBdicUoM  in  respect  to  the  Interpreta- 
tloQ  to  be  placed  on  remeuial  laws. 

"In  Scott  T.  Dnke,  3  La.  Ann.  2B3,  the  Su- 
preme Ooart  said: 

"  The  diBtinction  between  laws  Impairing  ob- 
HgatiODB  and  lawa  modifying  the  remedy  given 
by  the  Ijegislatare  to  enforce  the  obligation  was 
fully  recognised  by  Jndge  Marshall  in  the  case 
of  Stni^  T.  CrowninshJeld,  4  Wheat.  200  [4 
li.  Bd.  I^].  •  «  *  Laws  regulating  the 
form  of  judldal  proceedings  ue  remedial  laini, 
and  that  form  depends  upon  tiie  law  In  force 
at  the  time  the  proceedings  are  Inatitoted  with- 
ont  regard  to  the  law  at  the  time  of  the  occnr- 
rence  or  the  facta  upon  wbidi  they  are  based. 
It  may  even  mry,  and  tt  does  actually  Tuy, 
if,  before  the  finjtl  decision,  a  new  law  Inter- 
venes which  changes  the  form,  unless  that  law 
expressly  declares  that  the  i>re-existing  form 
shall  continue  to  be  followed  in  the  case  then 
pending.' 

"In  Gassard  v.  Tracy,  52  La.  Ann.  866  [27 
South.  36S,  49  U  R.  A.  272],  after  dtiog  that 
and  many  other  cases,  Blanchard,  J.,  said: 

"  "Fbe  rale  that  the  terms  of  a  statute  or  Con- 
Btitutiou  are  not  to  be  interpreted  as  having 
a  retrospective  or  retroactlTe  operation,  unless 
the  language  used  plainly  conveys  that  inten- 
tion and  is  susceptible  of  no  other  interpreta- 
tion, finds  no  application  to  remedial  statutes 
or  to  the  remedial  provisions  of  organic  laws. 
Remedial  laws  are  an  exception  to  the  general 
rule  and  may  have  retroactive  or  retrospective 
force.' 

"Let  OS  now  examine  the  act  in  the  light  of 
the  foregoing  cases. 

"Section  1  makes  it  the  duty  of  the  fire  in- 
surance company  to  furnish  bl&nfa  proofs  of  loss 
to  the  assured  'whenever  any  loss  or  dama^ie 
shall  be  suffered  In  this  state  from  fire.' 

"Section  2  declares  that  the  failure  to  fur- 
nish blanks  will  be  considered  as  a  waiver  of 
proofs  of  loss.  *In  case  ot  loss,'  the  damage  by 
fire  is  provided  In  the  preoedii^  section. 

"Section  4  provides  tbat  'insurance  compa- 
nies shall  deliver  to  the  Insured  with  each  poli- 
cy issued  a  copy  of  this  act.' 

"We  need  not  inquire  whether  or  not  those 
sections  of  the  enactment  are  retrospective. 
They  are  not  involved  in  this  controTeraft  whi^ 
rests  conclusively  on  the  provisions  of  section 
3,  which  alone  contains  tne  provisions  herein 
objected  to. 

"Conceding  arguendo  that  some  ot  them  are 
intended  to  be  prospective  only  In  their  op- 
eration, we  see  no  reason  why  a  law  may  not 
be  properly  prospective  In  some  respects,  and 
retrospective  in  others.  Section  3  of  this  act, 
so  far  as  pertinent,  reads  as  follows: 

"  "That  whenever  any  loss  or  damage  shall 
be  suffered  in  this  state  from  fire  by  any  per- 
son, firm  or  corporation  upon  property  insured 
under  a  policy  of  insurance  of  any  fire  Insur- 
ance company  doing  business  in  this  states  it 
shall  be  the  duty  of  the  fire  insurance  company 
that  has  issued  the  policy  or  policies  upon  re- 
ceipt of  proofs  of  loss  from  the  assured,  to  pay 
the  amount  due  under  its  policy  or  policies 
within  sixty  days  thereafter.    «    •  • 

"  'And  should  the  company  fail  to  pay  within 
said  time,  the  amount  due  the  insured  under 
the  i>olicy  after  demand  made  therefor,  such 
company  shall  be  liabl.e  to  pay  the  holder  or 
holders  of  such  policy  in  addition  to  the  amount 
of  the  loss,  twelve  per  cent  damages  on  the  to- 
tal amount  of  the  loss  «  *  *  together  with 
all  reasonable  attorney's  fees  for  the  prosecu- 
tion and  collection  of  audi  loss.' 

"The  text  of  this  section  refers  to  loss  or 
damage  which  shall  be  suffered,  and  not  to  a 
policy  which  should  be  issued.  It  makes  no  dis- 
tinction between  losses  occurring  under  poli- 
cies already  Issued  and  those  occurring  under 
policies  to  be  Issued  thereafter.  Had  toe  Leg- 
inlature  fnteoded  to  restrict  the  operation  of 
the  remedy  to  losses  arising  under  policies  to  be 


issued  after  the  passage  of  tiie  itatate,  It  would 
have  said  so.  Under  the  authorities  cited,  it  is 
clear  we  must  construe  section  8  of  Act  Xo. 
168  of  1906  as  applying  to  policies  issued  before 
Its  enactment  as  well  as  those  issued  after  it. 

"Counsel  for  defendant  admits  that  If  the  at- 
torney's fees  are  exigible  the  liquidated  dam- 
ages also  are. 

"In  this  respect  the  judgment  moat  be 
amended. 

"The  judgment  Is  amended  by  adding  thereto 
the  amount  of  fl20  as  liquidated  damages,  and, 

as  amended,  the  judgment  is  affirmed.**^ 

In  BaiHK>rt  of  an  application  for  a  rdiear- 
Ii^  the  defendant  urged  the  ttaXawtng 

groundB : 

That  the  demands  on  the  part  of  the  ad- 
juster for  the  plalutlfl  to  sign  a  nonwaiver 
agreement,  under  the  clrcQmstances  of  this 
fire,  was  neither  unauthorised  nor  uuwamnf 
ed  and  did  not  under  the  law  waive  the  re- 
quirement of  furnishing  proofs  of  loss. 

That  the  fact  of  the  wh(de  premises  In  this 
case  being  totally  consumed  by  fire  was  a 
judicial  admission  made  l^  appellant  in  the 
original  answer;  trat  it  was  cmtended  that 
the  flre  was  prweded  and  caused  by  an  ex- 
plosion which  damaged  the  building  and  con- 
tents. PlalntUt  <nt  the  stand  testified  that 
everything  was  bnmed  up,  bnt  did  not  tes- 
tify that  the  propraty  was  not  damaged  at 
all.  These  being  the  fticta  under  the  rnle  laid 
down  in  the  case  of  German-American  Ins. 
Co.  T.  Hyman.  42  Ocda  1S6, 16  L  R.  A.  (N.  S.) 
77.  94  Paa  82,  and  cases  there  cited,  the  de- 
fendant was  entitled  to  proof  on  the  part  «f 
the  plaintUI  of  the  value  of  the  property  de- 
stroyed by  flre  In  its  then  condition  atter  the 
explosion.  It  was  plaintiff's  duly  Immediate- 
ly to  furnish  this  pioai.  Not  tiavlng  done 
80  or  attempted  to  do  so  the  defendant  is  en- 
titled to  a  judgment  as  in  case  of  nonsuit 
That  act  ot  1908  Impairs  the  oblisaUon  of 
tiie  contrail  In  a  policy  written  before  its 
pfussage.  See  Aidumsas  Afttt  Flre  Ins.  Go.  r. 
Woolverton,  82  Aik.  476,  102  S.  W.  22& 

That  the  doctrine  in  Gassard  v.  Tracy,  53 
La.  Ann.  856,  2T  South.  80S.  49  L.  R.  A.  272, 
does  not  go  so  far  as  to  allow  this  court  to 
take  one  8ecti<m  out  of  an  act  wblcb  may 
from  the  language  of  tliat  section  be  capable 
of  retroactive  construction,  and  ai^ly  that 
section  of  the  statute  to  a  poUcj  written,  be- 
fore Its  passage^  when  that  sectiwi  Is  merely 
a  section  imprali^  penalties  for  nonctnnpU- 
ance  with  the  other  three  sections  of  the 
statute  is  such  as  to  be  Incapable  of  retroac- 
tive Interpretation. 

This  case  has  been  broogbt  up  to  this 
court  for  review  under  an  order  of  one  of 
the  aBSodate  justices. 

An  Impression  prevails,  when  a  case  ts 
brought  us  under  article  101  of  the  Goustitu- 
Uon,  we  will  as  a  matter  of  course  deal  with 
It  as  If  It  were  on  aiq>eal  and  pass  upon  all 
issues  involved  in  the  litigation  whether  of 
law  or  fact  Tbat  Is  a  mistake.  We  have 
the  power  and  authority  to  do  this;  but  It  is 
a  matter  of  discretion  with  the  court  as  to 
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wbefbw  It  iM  called  <ai  to  enmlne  Into  vnH 
diipow  of  the  tecls. 

In  tbe  matter  now  before  u,  the  facte 
have  been  passed  upon  in  favor  of  the  plain- 
tiff by  tbe  Judge  at  Uie  dlatrlct  court  and 
two  of  tbe  Jndgee  of  the  Oonrt  of  AweaL 
Tb^r  conclusions  are  prima  fade  ctwrect 
We  haTe  examined  tbe  teetlmony  In  the  rec- 
ord aoffidently  to  satisfy  as  that  tbexe  la  no 
necesaity  for  us  to  go  behind  theoL  The 
plaintiff  snee  upon  a  policy  of  Are  inanrance 
leaned  on  the  8th  of  Anwll,  1906*  by  the  de- 
fendant company,  on  furniture  and  fixtures 
for  $1,000.  The  fire  which  destroyed  the  ar- 
ticles Insured  occurred  in  October,  1908. 
Act  No.  168  of  1908  of  the  Oeoeral  AflBonbly 
of  Louisiana,  tbe  ^fect  of  which  la  called  in 
queetUm  bwein,  went  Into  effect  In  July, 
1908.  It  r4)ealed  all  laws  and  parts  vt  lawa 
In  conflict  with  Its  prorlslonB. 

Tbe  aoestions  of  law  submitted  are  whetb- 
ar  the  defendant  company  baa  or  has  not 
waived  the  fumlahlns  to  it  prdimlnarlly  of 
proof  ot  loea,  and  whether  or  not  the  d^end- 
ant  has  subjected  itself;  under  the  drcnm* 
stances  ct  this  case,  not  only  to  pay  to  tbe 
plaintiff  the  foil  amount  of  the  policy  found 
due  under  It,  but  additionally  to  12  per  cent 
damages  and  a  reasonable  amount  for  at- 
toincgr's  fees  under  the  third  section  of  the 
act 

Defendant  urges  that  tbe  prorlslons  of  Act 
No.  168  ai^ly  <Hily  to  policies  of  insurance 
-wbldi  issued  subsequently  to  tbe  going  Into 
effect  of  the  act;  that  1^  to  policies  which 
issued  after  July.  190& 

We  see  no  good  reason  tor  UiIs^coQtention. 
Insurance  companies  wbldi  bad  issued  poli- 
<de8  prlOT  to  July  and  the  holders  such 
polldea  were  notified  by  that  act  as  to  what 
would  be  required  from  that  date  forward  in 
respect  to  the  policies  In  wbldi  th^  were 
respectlTely  interested.  The  furnishing  of 
preliminary  proof  and  tbe  rules  governing 
the  same  are  matters  lnv<dvlng  remedies,  and 
not  matters  In  whl^  the  contract  rii^ts  and 
oUlgatlma  of  the  parties  are  conqemed. 
Bemedies  to  be  followed  in  respect  to  righto 
and  obligations  are  controlled  1^  tbe  L^i»> 
latare.  Parties  are  much  more  free  to  make 
cimtracts  than  they  ue  to  regulate  and  cra- 
trol  remedies.  Solnnon  v.  Dlefenthal,  46  La. 
Ann.  904,  15  South.  183;  LevldoB,  Barrett  A 
Knen  t.  Walker,  IS  La.  Ann.  245,  77  Am. 
Dec.  187. 

When  parties  undertake  to  provide  for 
the  remedies  by  which  their  rights  and  Ob- 
ligations are  to  be  enforced,  th^  do  so  sub- 
ject to  the  paramount  rl^ts  of  the  state  on 
that  subject  and  its  detominatlon  as  to  what 
p61i<7  the  general  good  donands.  It  Is  not 
competent  tor  parties  19^  stlpalation  between 
themselves  to  do  so  in  audi  manner  as  to 
bind  tbe  bands  of  the  stefe.  Appellant 
cWms  that  the  stetnte  of  1906  arbitrarily 
singles  out  Insurance  companies  and  subjects 
them  to  pamltles  to  which  other  litigants 
are  not  subjected  acting  under  similar  dz^: 


cnmstanoes;  ttiat  by  constitutional  ptovlidon 
the  courts  are  open  alike  for  every  dtlsen; 
and  that  tbe  right  to  adequate  remedy  can- 
not be  hampered  by  LegMatuies  attaching 
restrictlmu  upcm  it  throng  arbitrary  daatf-- 
fication. 

There  resides  In  every  state  not  only  the 
iltfit  but  the  duty  of  protecting  dtlzais  from 
unjust  and  bemwwlng  litigation.  The  Gen* 
eral  AssunUy  la  iHwnned  to  be  In  touch 
with  ite  dtisens,  and  frtien  It  comes  to  tbe 
knofriedge  of  that  body  that  any  budness  of 
a  particular  duracter  carries  with  It  In  tbe 
manner  and  way  as  conducted  prejudicial  to 
the  goiiwti  public,  it  has  the  power  and  an- 
thority  to  remedy  the  mlsdilef  and  force  Uie 
bndness  to  be  carried  on  within  what  it 
deems.  Intimate  lines. 

The  exudse  of  this  power  is  left  to  the 
discretion  ct  tbe  Legislature  and  cannot  be 
Interfered  witb  by  the  courts,  so  long  as  it  la 
kept  within  tbe  limit  of  constitutional  leg- 
islative discration,  me  eonstltntlmal  right 
of  tbe  Oeneral  Assnnbly  in  respect  to  the 
dassiflcation  of  budness  occupations  has 
been  repeatedly  adjudicated  upon  in  tbe  mat^ 
ter  the  business  of  Insurance  corporations 
Deddons  of  tbe  court  on  this  subject  are 
very  fully  collated  In  the  bri^  atteched  to 
tiie  transcript  in  this  case. 

Among  them  we  may  mention  XAncadilre 
Insurance  Ga  v.  Bush,  60  Neb.  U6,  82  N.  W. 
812 ;  Tnxiaem'  Qisnrance  Go.  v.  Dobn^,  189 
U.  a.  SOI.  28  Siq>.  Ct  665,  47  L.  Ed.  821;  Id., 
62  Neb.  £16,  86  N.  W.  1070,  97  Am.  8t  Rep. 
624;  Caty  v.  BaUroad  Co..  86  La.  Ann.  684^ 
688 ;  Oriental  Insurance  Co.  v.  Dagge,  172  U. 
S.  666^  19  Sup.  Ot  281,  43  L.  Ed.  662 ;  In- 
surance  Oa  v.  Warren,  181  U.  S.  73,  21  Sup. 
Gt635b46UEd.7S5;  Insurance  Co.  v.  Mat^ 
ler,  185  U.  8.  808,  22  Slip.  Ot  66S^  46  L.  £d. 
922;  Union  Central  life  Ins.  Oa  v.  Chonn- 
Iny,  86  Tex.  654,26  8.  W.  982,24L.B.A. 
504;  Supovisors  of  Onondaga  V.  Brlggs,  3 
Denlo  (N.  T.)  178;  Oonnty  of  Kossath  v. 
WUlace,  60  Iowa,  508,  15  N.  W.  805;  Con- 
tinental Ins.  Co.  V.  Whitaker,  112  Tenn.  151, 
79  8.  W.  119;  64  L.  B.  A.  45%  105  Am.  St 
R^.  916. 

We  aro  (tf  the  <q^nlon  that  Act  168  of  1908 
Is  constitotl<mal ;  that  It  does  not  arbitra- 
rily discriminate  against  insurance  oorpo ra- 
tions and  hamper  tbdr  rifiSit  to  seek  ade- 
quate rdnedy  resorting  to  the  courts. 
We  do  not  understand  the  statnte  to  require 
courts  through  a  fixed  legislative  Inmdad 
rule  (in  all  cases  where  insurance  oompe- 
nies  defend  suits  brought  against  them  on 
p(dlde8,  but  where  final  Judgment  is  render- 
ed In  favor  of  tbe  idalntUf)  to  add  12  per 
cent  damages  and  attom^s  fees  to  the 
amount  which  should  be  found  due  them 
under  tbe  polldea.  The  statote  subjects  the 
defendants  to  a  liability  to  audi  an  addltlra 
being  Impoeed  in  casee  btfore  them  when  It 
diould  have  been  made  manifest  that  the 
right  of  defense  bad  been  abused  Jnst  as  un- 
der the  law  as  it  now  stands.  Appellant^ 
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taUnf  frlT<^UB  appeals,  subject  tbemselres 
to  a  UftbUlty  to  damages. 

So  far  SB  aK>el]ant  advances,  against  the 
correctness  of  tbe  Jndgntent  of  the  Gonrt  of 
Atq>eal,  Its  OTermllng  defendant's  contention 
as  to  idaintlirs  bsTlng  :foiled  to  fnmlsh  wltli 
prelimlnarr  pnxtf  of  loss,  we  tbink  the  con- 
(^nsion  at  the  Conrt  of  Appeal  on  that  sub- 
ject was  correct 

Tba  evidence  discloses  beiyond  dispitte  that 
the  idalntifl  on  October  24,  1906.  notified  de- 
fffiidant  con^Kuiy  that  a  fire  had  occurred 
<m  the  16tb  of  October.  1908,  on  the  pron- 
ises  No.  600  North  Claiborne  street,  and  that 
the  fnmltnre  in  said  luremlses  covered  by 
the  policy  sued  <ni  was  totally  destroyed; 
that  the  defendant  company  informed  the 
plaintiff  that  the  loss  was  in  the  hands  of 
ttie  adjuster,  W.  S.  Campbell ;  that  the  mat- 
ter was  entirely  In  his  charge  and  advised 
him  to  confer  with  him ;  that  plalntifTs  at- 
tomsy  had  an  interview  with  Mr.  Campbell 
at  which  the  latter  insisted  that  he  should 
rigu  a  nonwaiver  agreement,  whidi  he  re- 
fused to  do. 

On  the  lOtti  of  December  Hr.  Gampb^ 
wrote  to  the  attorney  that  bis  refusal  to  al- 
low  his  client  to  sign  a  nwwafTer  agreement 
made  it  impossible  fbr  him  to  have  any  fur* 
ther  discussion  on  his  part,  and  that  he  could 
do  nothing  until  his  request  had  been  acced- 
ed to. 

It  is  not  pretended  that  the  defoidant  has 
ev«:  furnished  the  plaintiff  with  blank  proofs 
of  loss,  as  required  by  the  first  section  of 
Act  No.  168  of  1908.  and  the  company  must 
be  hdd  to  have  waived  the  furnishing  by 
plaintiff  of  pr^mlnary  proote  of  loss.  This 
case  is  governed  on  that  point  by  the  first 
section  of  the  act  referred  to  and  by  the  de- 
cision of  this  court  in  the  case  of  Bt  Landry 
Wholesale  Mercantile  Co.  v.  Tentonia  Insur- 
ance Co..  118  La.  10S3,  87  South.  067. 

The  Judgment  of  the  Court  of  Ai^wal  here- 
in brought  up  for  review  la  offlrmed,  with 
costs. 


020  La.) 
No.  18,84& 

TABMEBS*  UNION  WAREIHOUSE]  STOCK 
CO.,  limited,  v.  RANDALL. 
In  re  RANDALL. 
(Snprsme  Court  of  Louisiana.    June  ^  1910.) 

(Byllaiit*  by  the  Cowrt.) 

COEFOBATIOnS  <|  660*)  —  RXOEIVKBS  —  POWKB 

OF  GOUBT. 

Where  the  manager  of  a  corporation  had 
■ettled  his  accounts  with  tbe  board  of  directors 
and  obtained  his  discharge  before  the  appoint- 
ment of  a  receiver,  \etd,  that  the  court  having 
JurisdictiOD  of  tbe  receivership  ia  without  pow- 
er to  iasue  an  ex  parte  order  directing  the  for- 
mer manager  to  fib  an  account  of  hia  admlais- 
tration. 

[EU.  Note.— F(v  other  cases,  see  Corporations, 
Dec.  Dig.  %  860.*] 


Action  by  the  Farmers'  Union  Warchonaa 
Stock  Company,  Limited,  agalnat  CL  O.  Ban- 
dall.  Application  by  defendant  tax  write  of 
prohibition  against  Hon.  D.  N.  Thompaoi^ 
Judge  of  the  Eighth  Judicial  district  court,  ib 
and  for  the  parish  of  Catahoula,  and  T.  e; 
Ow«i,  receiver  of  tbe  plaintiff  company, 
Writa  granted. 

John  Dale,  for  ai^Iicant 

LAND.  J.  On  the  19th  day  of  April.  1910. 
the  respmdCTt  Judge,  on  the  unvolfled  peti- 
tion of  T.  B.  Owen,  recover  of  the  Fanceis' 
Union  Wardiouse  Stock  Company,  Limited, 
appearii^  in  his  own  proper  person,  and 
without  previous  notice  or  hearlnft  cnrdered 
the  relator,  O.  0.  Randall,  former  manager  of 
the  said  coxpwation,  on  or  before  the  sec- 
ond Monday  in  June,  to  make  an  acconnt- 
Ing  as  prayed  for  by  the  recetrer.  with  the 
production  of  such  accounts,  documents,  and 
bocAs  and  othOT  items  a«  set  forth  and  pray- 
ed ftH*  in  the  petition. 

The  prayer  of  the  petition  referred  to 
reads  as  toWomn,  to  wit : 

"That  there  be  an  order  of  yonr  honorable 
coart  directing  and  requiring  the  said  C  C. 
Randall  to  make  an  accounting  to  your  honor- 
able court  of  all  his  transactions  aa  manager  of 
the  said  company,  together  with  an  itemized 
statemmt  Bhowlng  what  property  came  into  bis 
hands  of  said  cranpanr  and  what  dispomtim 
was  made  of  same  by  him,  of  all  moneys  coming 
into  his  hands  as  manager  ol  said  companr  and 
tbe  place  where  the  same  was  depoaitea  and 
the  otsposition  made  of  same,  and  of  all  eott<m, 
staves,  and  other  produce  received  by  him  as 
manager  of  said  company  from  the  stockhold- 
ers, customers,  or  other  persons,  and  the  place 
to  which  same  was  consigned,  the  proceeds  of 
the  sale  thereof,  and  the  dl^osition  made  of 
such  proceeds;  tiiat  he  deliver  to  your  honora- 
ble court  any  and  all  statements,  canceled 
checks  and  vouchers,  bank  books,  and  other 
memoranda  kept  by  him  or  in  his  possesaioa 
relating  In  any  manner  to  his  transaction  as 
manager  of  said  company,  whether  kept  in  the 
name  of  O.  C  Randall,  or  Farmers'  Dnioa 
Warehouse  Stock  Company,  Limited,  or  GL  C 
Randall,  Manager,  or  in  any  name." 

Relator  aiv«sred  and  excepted  <hi  the  fol- 
lowing grounds: 

That  the  rtiator  h«Id  no  appointment  from 
the  court,  and  liad  twm  merely  the  nmnagrar 
of  the  cfnporatlon,  acting  ondw  the  board  of 
directors  thereof,  and  that  his  connecdon 
with  the  company  bad  ended  prior  to  the 
dato  of  the  appointment  of  the  receiver. 

Hint  the  court  was  without  power  or  Jurls- 
dlctl(m  to  grant  the  ordw  as  prayed  for  I9 
the  recelvw. 

That  lu  September,  1900,  he  had  rendered 
his  account  to  the  board  of  directors  oX.  nid 
corporation,  and  had  turned  over  to  said 
board  all  tiie  books,  documoit^  uid  papers 
in  his  poesesslon  connected  with  his  gestlon 
as  manager,  and  was  ttierenpcHi  discharged 
and  acquitted  of  all  of  bis  obllgatlona  to  said 
company,  as  shown  1^  notarial  act  registered 
in  the  conveyance  records  of  Oatahonla  par- 


•For  other  cases  sm  same  t<^le  and  sectioa  NVMBSR  In  Dec  Dig.  *  Am.  Dig.  Ker  No.  Serlea  4  Rep'r  Index  d« 
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Ish,  a  «^  of  whldi  act  v&s  annexed  to  re- 
lator's exception. 

The  exception  was  orerrnled,  and  an  ap- 
peal denied  by  the  respondent  Judge. 

We  know  of  no  law  or  precedent,  and  hare 
be«i  referred  to  none,  which  Jnstlfles  the 
order  complained  i^  by  the  relator,  who  at 
the  time  was  a  third  perwm  both  as  to  the 
corporatloa  and  the  recdTershlik  The  no- 
tarial act  attached  to  the  exception  of  re- 
late BhowB  that  on  September  2, 1900.  he,  as 
manager,  fully  accounted  to  tbe  tMMird  of  di- 
rectors of  the  cfHTporatlMi,  was  granted  full 
acquittance  and  discharge,  and  his  bond  was 
ordered  canceled.  TbB  sole  remedy  of  the 
recelrer  was  1^  ordinary  suit  to  canctf  tbe 
discharge  and  release,  and  to  recover  what^ 
erer  might  be  due  the  corporation  the 
former  manager. 

It  la  therefore  ordered  t^t  the  pcoTidonal 
writs  of  prohibition  herein  issued  be  made 
peremptory  as  prayed  f or  tv^  the  relatw,  and 
that  the  recover  pay  costs  In  both  conrta 


MEMORANDUM  DECISIONS 


ANDERSON  T.  POLLARD.  (Supreme 
Court  of  Alabama.  June  2,  1910.)  Appeal 
from  Circuit  Coart.  Bandolpb  County;  S.  L. 
Brewer,  Judge.  Wliatley  ft  Cornelius,  for  ap- 
pellant.  R.  S.  Pate,  for  appellee. 

PER  CITRIAU.  Affirmed,  for  want  of  aa- 
.  signment  of  errors. 


ATLANTIC  COAST  LIND  RT.  CO.  t.  OAS- 
TON,  Judge  of  Probate.  (Supreme  Court  of 
Alabama.  April  12,  1910.)  Appeal  from  Qty 
Court  of  Montgomery;  A.  D.  Sayre,  Jndge. 
Tyson,  Wilson  a  Martin,  for  appellant.  Alex- 
ander M.  Oartwr,  Atty.  Oen.,  for  tbe  State. 

PBB  CURIAM.  Brron  confessed.  ReTera- 
ed  and  remanded. 


BAITiBT  T.  STATE.  (Supreme  Court  of 
Alabama.  April  21,  1910.)  Appeal  from  Crim- 
inal Court,  Jefferson  Connty ;  William  R  Fort. 
Judge.  T.  M.  Ramey  and  Allen  ft  BelL  for 
appellant  Alexander  M.  Garber.  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  IBrrois  nmfessed,  Bevers- 
ed  and  remanded. 


BRINDLET  t.  LTON.  (Supreme  Court  of 
Alabama.  May  17,  1910.)  Appeal  from  Ctian- 
cery  Conrt.  Morgan  Connty;  W.  H.  Slmi»ofa, 
Chancellor.  P.  M.  Brindlt^,  for  appellant.  S. 
W.  Godbey,  for  appellee. 

PER  CURIAM.  Abated  by  death  of  a^d- 
lee  on  failare  to  revise. 


BROCK  T.  LITTLEJOHN.  (Supreme  0)urt 
of  Alabama.  May  26,  1910.)  Appeal  from  Cir- 
cuit Court,  Morgan  County;  D.  W.  Speake, 
Jndge.  John  C.  Enter  and  Callahan  &  Har- 
ris, for  appellant    B.  W.  Godbey,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  on  i^pel- 
lanfs  motion. 


CALDWELL  t.  (3AU>WEUa  (Supreme 
Court  of  Alabama.  May  19,  1910.)  Appeal 
from  Circnit  Oonr^  JadEson  (3oan^;  W.  W. 
Haralson,  Judge. 

PER  CURIAM.  Appeals  dismissed  by  ap- 
pellant 


CARTER  T.  8TATBL  (Supreme  Court  of 
Alabama.  June  2,  1910i)  Appeal  from  Crim- 
inal Conrt,  Jefferson  Connty;  S.  L.  Weaver, 
Jndge.  Alexander  M.  Gaiber,  Atty.  Gen.,  for 
the  State. 

SIMPSON,  J.  There  being  no  bill  of  ex- 
ceptions in  this  case,  and  no  error  apparent  on 
the^  recoEd.  the  Judgment  of  tbe  court  Is  af- 
flnned. 

ANDERSON,  HATFIELD,  and  SATRB» 
JJ.,  concur. 


ORANB  et  al.  r.  HALL  et  al.  (Supreme 
Gonrt  of  Alabama.  April  20,  1910.)  Appeal 
from  Chancery  Court,  Jefferson  County ;  A.  H. 
Bennera,  Chancellor.  Thompson  &  Thompson 
and  Gaston  ft  Pettua,  for  appellants.  George 
Huddleston,  for  appellees. 

PER  CURIAM.  Appeal  dismissed  by  appel- 
lant 


DINEINS  T.  LATHAM.  (Supreme  Court 
of  Alabama.  June  2,  1910.  Rehearing  Denied 
June  SO,  1910.)  Appeal  from  Circuit  Court, 
Lowndes  Couni^;  J.  C.  Richardson,  Judge. 
(Joodwyn  ft  Mclntyre  and  Elvans  EUnson.  tor 
ai^ellant  J.  M.  Chilton  and  Ghmter  ft  Gun- 
ter,  for  appellee. 

Mod/MJiAN,  J.  This  appeal  re-presents 
tbe  questions  presented  in  the  first  action  by 
and  against  tbe  same  parties,  decided  in  Din- 
kins  v.  Latham,  154  Ala.  90,  45  South.  00. 
A  careful  reconsideration  of  tbe  premises  does 
not  convince  that  the  pxevioos  dedsion  is  er- 
roneous. The  Judgment  la  affinned.  All  tlu 
Justicea  concur. 


DORKENS  T.  STATE.  (Supreme  Court  of 
Alabama.  May  19,  1910.)  Appeal  from  Crim- 
inal Court,  Jefferson  County;  W.  E.  Fort, 
Judge.  Tom  Doritens  appeals  from  a  convic- 
tion. Affirmed.  Alexander  M.  Garber,  Atty. 
Gen.,  tor  the  State. 

MATFIELD.  J.  Defendant  was  charged  of 
violating  tbe  prohibition  law.  There  Is  no  bill 
of  exceptions,  and  no  error  appears  upon  the 
record  proper.  The  judgment  of  conviction 
mnat  be  affirmed. 

t>OWDELL.  a  J.,  and  SIMPSON  and  Me- 
OLBLLAN,  JJ.,  concur. 


EDINS  T.  LOEB.  (Supreme  Court  of  Ala- 
bama. April  12, 1910.)  Appeal  from  dunceiy 
Court,  Eamore  County;  W.  W.  Whiteside, 
Chancellor. 

PBB  CURIAM.  Appeal  dismissed  tor  want 
of  prosecutlM. 


BNTERPBISB  LUMBER  CO.  t.  ATLAN- 
TIC COAST  LINE  BY.  CO.  (Supreme  Court 
of  Alabama.  June  9,  1910.)  Appeal  from  Oir* 
colt  Court  Houst(Ht  County;  H.  A.  Pearce, 
Jndge.  Twrt  Watts  ft  Letcner,  for  anprilantai. 
R.  P.  Coleman  and  John  R.  Tyson,  n»  appel- 
lee. 

PER  CURIAM.  Appeal  dismissed  on  an* 
thority  of  Wagnon  v.  Keenan,  77  Ala.  619. 

FRANCIS  et  al.  v.  SHEATS.  (Supieme 
Court  of  Alabama.    June  7,  19100  Appeal 
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from  Ghancery  Court,  Mor^n  County ;  W.  H. 
SImpBOD,  Ouincellor.  Callahan  A  Harris,  for 
appellants.   B.  W.  Godbey,  for  appellee. 

PBB  CUBIAU.  Appeal  dismimd  on  appd- 
lanta'  motion. 


HALL  et  al.  t.  WOODWARD.  (Sopreme 
Coart  of  Alabama.  May  17,  1910.)  Appeal 
from  Circuit  Court,  limestone  County;  D.  W. 
Speake,  Judge.  Wert  &  Lynne,  for  appellants. 
W.  T.  SauderB,  for  appellee. 

PER  CURIAM.  Settled  between  the  par* 
ties,  and  the  appeal  dismissed. 


HEADLET  t.  STATE.  (Supreme  Court  of 
Alabama.  May  10,  1910l)  Appeal  from  Cir^ 
cuit  Court.  Chilton  County;  W.  W.  Pearson, 
Judge.  Harmon  Headley  was  convicted  of  a 
crime,  and  he  appeals.  Reversed.  J.  Osmond 
Middleton,  for  appellant.  Alexander  M.  Gar- 
ber,  Atty.  Gen.,  for  the  State. 

SATRB,  J.  On  the  authority  of  Pope  v. 
State  (decided  on  December  21.  1909)  51  South. 
621.  the  indictment  in  this  case  must  be  held 
void,  and  the  judgment  of  conviction  reversed, 
with  direction  that  the  defendant  be  held  to 
answer  any  indictment  that  may  be  preferred 
against  him.   Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
EVANS,  JJ.,  eoncnr. 

HOME  ICE  CO.  -T.  HOWELLS  MINING 
CO.  (Supreme  Court  of  Alabama.  May  19, 
19ia)  Appeal  from  Circuit  Court,  Mobile 
County;  Samuel  B.  Browne,  Judge.  See,  also^ 
167  Ala.  603,  48  South.  117. 

PDK  CURIAM.   Affirmed  on  certificate. 


J.  A.  MAT  CO.  T.  SCOTT.  (Supreme  Court 
of  Alabama.  June  7,  1910.)  Appeal  from  Cir- 
cuit Court,  Houston  County;  H.  A.  Peaice, 
Judge.  R.  D.  Crawford,  for  an^ellant  SL  H. 
Hill,  for  ai^Uee. 

FEH  CURIAM.  Appeal  dismissed  by  afree- 
ment  of  jtartiea. 


JOHNSTON  T.  SOUTHERN  STEEL  CO.  et 
al.  (Supreme  Court  of  Alabama.  April  19, 
1910.)  Appeal  from  Chancery  Court,  Jefferson 
Coun^;  A.  H.  Bennera,  Chancellor.  Tomlin* 
son  ft  UcCulloo^  for  appellant  Campbell  ft 
Johnston,  for  appellees. 

PER  CDBIAM.  Appeal  dlmiaaeil  by  aciee- 
ment. 


JONES  T.  TTLER.  (Supreme  Court  of  Ala- 
bama. May  12,  1910!)  Appeal  from  City 
Court  of  Birmingham;  Oiarlea  A.  Senn,  Judge. 

PER  CURIAM.  Affirmed  for  want  of  aaifgn- 
ment  of  errors. 

KIIJ^IAN  T.  TANN.  (Supreme  Court  of 
Alabama.  May  12,  1010.)  Appeal  from  (3ian- 
cery  Court,  De  Kalb  County ;  W.  H.  Simpson, 
Chancellor.  Suit  by  S.  &  Kllllan  against 
tAura  8.  Tann,  in  which  defendant  filed  a 
crosa-biU.   From  a  judgment  denying  the  relief 

e prayed,  and  for  defendant  on  his  crossbill,  com- 
lamant  appeals.   Affirmed,  as  corrected.  Is- 
»U  ft  Presley,  for  appellant.  Howard  ft  Hunt, 
for  anwUee. 

ANDEIRSON,  J.  This  ^peal  InTolvea  no  le- 
gal questions,  simply  a  questira  of  facta.  We 
are  of  the  c^ilnioQ  that  the  diancellor  properly 
denied  the  relief  sought  by  the  original  bill  and 
correctly  gimuted  Um  ruief  aought  under  the 
crosa-UII,  but  erred  In  the  amount  ascertained  to 
bt  4Bt  m  kht  morttage  and  In  flxiiig  the  nttox^ 


ney's  feea.  The  amoont  doe  the  respondent,  the 
mortgagee,  of  this  date,  is  $447.32L  %nd  the  at- 
torney's fee  is  fixed  at  $44.70.  The  decree  of 
the  chancery  court  is  corrected  and  afBrmed. 
and  the  appellee  la  taxed  with  the  cost  of  the 
appeal.   Corrected  and  affirmed. 

DOWDBLU  a  J.,  and  MoCLBIiI«AN  A>'D 
SAYBE;  JJ^  ooneoE. 


LONG  ft  RICHARDSON  MERCANTILE 
00.  r.  MUS6ROVE1  (Supreme  Court  of  AU- 
bama.  April  19,  1910.)  Appeal  from  Law  and 
Equity  Conrt,  Wallcer  County:  T.  L.  Sowell, 
Judge.  Bankhead  ft  Bankhead.  for  aiveUnnL 
Ernest  I^tcy,  for  ^pellee. 

PER  CURIAM.  Appeal  dlamiaaad. 


LOUISVILLE  A  N.  R,  CO.  v.  DA  Via  (Su- 

Ereme  Court  of  Alabama.    Dec.  18,  1910.  Re- 
earing  Detiied  June  SO,  1910.)    Ai^ieal  from 
City  Court  of  Montgomery ;  A  D.  Sayie.  Judge. 
Goodwyn  ft  Mclntyre,  for  appellant.  Coleman. 
Dent  ft  Wdl  and  Phil  H.  Stem,  far  a^lle& 
DOWDOm  a  J.  Affirmed. 

On  Rehearing. 

STRINGFELLOW,  Special  Judge.  Judg- 
ment affirmed. 

DOWDELLs  C.  J.,  and  SIMPSON  and 
EVANS,  JJ.,  concur.  ANDEOtSON,  MeCLEL- 
LAN,  and  MAYFIELD,  JJ.,  dissent.  8AYRE, 
J.,  not  sitting,  having  tried  the  origintJ  case. 


LOUISVILLE  ft  N.  R.  CO.  v.  PALETZ. 
(Supreme  Court  of  Alabama.  May  12.  1910.) 
Appeal  from  Circuit  Court,  Marengo  OMinty: 
John  T.  Ladland.  Judge.  A.  D.  ntta  and 
Daniel  Partridge,  jr.,  for  apitellant  'VraUam 
Cunningbame,  for  appellee. 

PER  CURIAM. ,  Affirmed  for  want  of  aarign- 
ment  of  errora. 


MORRIS  T.  (TBAMBERS.  (Supreme  Court 
of  Alabama.  Feb.  10  and  June  7.  1010.)  Ap- 
peal from  Circuit  Court,  Henry  Coou^;  A.  A 
Bvans^  Judge.  OaCea  ft  Oatea.  for  appellant. 
P.  A.  BfcDaniel  ft  W.  U  Lee,  for  app^Uee. 

PE^  CURIAM.  Motion  to  dismiss  appeal 
denied.  Moticm  to  strike  bill  of  exceptiona 
granted,  and  bill  atricken.  Affirmed  for  want  of 
aaaignment  of  ezrora. 


NORDENBERQ  T.  HOL8TEIN.  (Supreme 
Court  of  Alabama.  April  20,  1910.)  Appeal 
from  Chancery  Court,  Cullman  County;  W.  U. 
Simpson,  Chancellor.  F.  E.  St  John  and  S.  J. 
Griffin,  for  appellant  Brown  ft  Kyle  and  Sndl 
Ahlrichs,  for  appellee. 

iPEB  CURIAM.  Appeal  dismlsaed  for  want 
of  proaecotion. 


PERSONS  ▼.  DAVIS.  (Supreme  Court  of 
Alabama.  June  2,  1910.)  Appeal  from  Clrctilt 
Court,  Randolph  County ;  S.  Lb  Brewer,  Judge. 

PER  CURIAM.  Affirmed  on  certificate. 


PLANTERS'  TRADING  GO.  T.  ITOOBB. 
(Snprone  Coort  of  ^labama.    Jniw  ^  1910.) 


Ham, 


Appeal  from  Coffee  County  Court; 

Judge.   

PER  CURIAM.   Affirmed  on  certificate. 


ROBEJRSON  r.  8TATA  (BiqpnnM  Ooart  of 
Alabama.  April  21.  lAlOJ  Appeal  fra  Crim- 
inal Coor^  JeffNBon  Oovnty;  S.  L.  WMVtr. 
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Jndn.  Alnander  M.  Garber,  Atty.  GeiL,  for 
the  State. 

PER  GUBIAM.  Brron  cotxfoued.  Bcrened 
and  remanddd. 


ROBHRSON  T.  STATm  (Snpreme  Court  of 
Alabama.  JaD«  1^  1910.)  Appeal  from  Or* 
cult  Court,  St.  Clair  County;  John  W.  Inier, 
Jadce.  M.  M.  Smith  and  Stames  ft  Green&  for 
appelant.  Alexander  M.  Gart>er,  Mty,  Qen., 
for  the  state. 

P3DB  CDBIAH:  Aspeal  diamined  hj  appel- 
lant. 


SIMMONS  et  al.  t.  MBTTCALP.  (Sapreme 
Court  of  Alabama.  Jane  9,  1910.)  Appeal 
from  Circuit  Court,  Geneva  County;  H.  A. 
Fearce,  Judge.    W.  O-  Mulkey,  for  appellee. 

PBR  CURIAM.  Affirmed  for  want  of  assign- 
ments  of  error. 


STATE  T.  PBLIi  CITT  MFG.  CO.  (Su- 
preme Court  of  Alabama.   June  2,  191O0  Ap- 

Seal  from  Circuit  Court,  St  Clair  County; 
ohn  W.  Inzer,  Judge.  Alexander  M.  Garber, 
Atty.  Gen.,  for  the  State.  M.  M.  Smith  and 
Victor  Smith,  for  appellee. 

FEB  CURIAM.  Appeal  dismissed  on  motion 
<tf  appellant 


VERNON  T.  STATBJ.  (Supreme  Court  of 
Alabama.  April  21,  1810.)  Aweal  from  Crim- 
inal Court  Jefferson  Coonty;  WilUam  E.  Fort 
Judge.   Alexander  M.  Garber.  Atty.  Gen.,  for 

the  State. 

PER  CURIAM.  Smrs  confessed.  Bereised 
and  remanded. 


WIIiDER  T.  LOONBT.  (Supreme  Court  of 
Alabama.  June  2,  1910.)  Appeal  from  Circuit 
Court  Shelby  County;  John  iPelbam,  Judge. 

PBR  CURIAM.  Affirmed  on  certlflcate. 


WOOD  T.  ST.  CLAIR  COUNTY.  (Supreme 
Court  of  Alabama.  June  1,  1910.)  Appeal 
from  Probate  Court;  St.  Clair  County:  W.  S. 
Forman,  Judge.  N.  B.  Speara  and  Smith  ft 
Smith,  for  appellant  James  A.  Efaibry,  for  apr 
pellee.   

PER  CURIAM.  IMsmissed  for  want  of  pros- 
•cution. 


CAMP  et  al.  t.  COOK  et  al.  (Supreme  Court 
of  Florida.  Jan.  Term.  1910^  In  Banc.  Ap- 
peal from  Orcuit  Court,  Wakulla  County; 
John  W.  Maloue.  Judge.  A.  B.  Small  and  N. 
R.  Walker,  (or  appellants.  Joseph  A.  Bdmcmd- 
son  and  Neekr  «  ffi«n"¥*"«,  for  appellees. 

PB}R  OUBIAM.  IMsmiised  on  pnecipe  of 
eoansel  for  appellants. 


COSMOPOLITAN  FIRE  INS.  CO-  v.  PUT- 
NAL  (Supreme  Court  of  Florida.  Jan.  Term, 
ISIOJ  In  Banc.  Error  to  Circuit  Court,  Tay- 
lor County ;  B.  H.  Palmer,  Judge.  Hendry  ft 
McKinnoD  and  lYasler  &  MabEj,  for  itlaintUT 
in  error. 

PER  CCBIAM.  Writ  of  error  dismissed  be- 
fore the  clert:  on  praecipe  ot  counsel  for  plain- 
tiff in  error. 


CREWS  T.  STATE.  (Supreme  Ocrart  of 
Elorida.  Jan.  Term,  1910.)  In  Banc.  Error 
to  Circuit  Oonrt  Bater  Oonnty;  J.  T.  Wills. 
Jud^    Paifc  Trammell,  At^.  Gten.,  for  the 

motion. 

PBR  CURIAM.  Writ  of  ertw  dismissed  on 
motion  of  Attorney  General. 


DAVIS  et  al.  T.  MANATEE  OOUNTT  et  al. 
(Suweme  Court  of  Florida.  Jan.  Term,  1910.) 
In  Banc.  Appeal  from  Circuit  Court  Manatee 
County;  J.  B.  WaU,  Judge. 

IPER  CURIAM.  Appeal  dlamlssed  on  prae- 
cipe of  connseL 


UDDON  et  al.  t.  ORAWFORDVILLB 
STATE  BANK.  (Supreme  Court  of  Florida. 
Jan.  Term,  1910.)  In  Banc.  Error  to  Circuit 
Court  Jackson  County;  J.  Elmmet  Wolfe, 
Judge.  Paul  Carter,  for  plaintiffs  In  error. 
Wm.  B.  Farley  and  Reeves  ft  Watson,  for  de- 
fendant in  error. 

PER  CURIAM.  Dismissed  on  pnedpe  of 
counsel  for  plalntilb  in  error. 


MIAMI  ELECTRIC  RT.  CO.  et  al.  t. 
FIERCE  et  al.  (Supreme  Court  of  Florida. 
Jan.  Term,  1910.)  En  Banc  Appeal  from 
CMrcuIt  Court  Dade  Cbunty ;  Minor  S.  Jonei^ 
Judge.    Hndaon  ft  Hoggs,  for  the  motion. 

FER  CURIAM.  Appeal  dismissed  on  motion 
of  counsel  for  appellees. 
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ABANDONMENT. 

Of  domicile,  see  Domicile,  {  4. 

Of  bomeatead,  see  Homestead,  H  145,  167,  ITL 

Of  reaidrace.  Bee  Domicile,  S  4. 

ABATEMENT. 

Of  price  of  laod  sold,  see  Vendor  and  Pur- 
chaser, i  176. 

ABATEMENT  AND  REVIVAL 

ESeetion  of  remedy,  see  ESection  of  Remedies. 
Pleas  in  abatement  see  Criminal  Law,  |  279; 
Pleading,  |  106. 

n.  AKOTKER  ACTION  PENDING. 

Stay  (tf  proceedings  pending  other  action,  see 
Action,)  69. 

S  4.  An  exception  of  Us  pendens  bas  no  Ipi?a1 
bssis  when  predicated  on  the  pendency  of  a 
suit  in  the  same  court;  fhe  prohibition  being 
against  the  bringing  of  the  same  cause  before 
two  separate  courts  of  concurrent  jnrisdictton 
nnder  Code  Prac.  arts.  94,  335.— Saint  v.  Martel 
(La.)  474. 

I  4.  Where  both  proceedings  are  before  the 
same  court,  Ua  pendens  cannot  be  pleaded.— 
Cook  &  Lanrie  Contracting  Co.  t.  Denta  (La.) 

S60. 

S  4.  A  suit  by  defendant  to  enjoin  ezecn- 
tion  of  jQdgment  for  costs  taxed  on  ex  parte 
rule  does  not  stop  plaintiff  from  taking  another 
rule  to  have  costs  taxed. — Cook  &  Lanrie  Con- 
tracting Co.  r.  Denis  (La.)  660. 

i  7.  A  summons  in  justice's  court,  not  signed 
by  j)laintiff  or  his  attorney,  and  disavowed  by 

glaintiff,  held  not  to  preclude  a  subsequent  suit 
y  plaintiff  on  the  same  cause  of  action.— San- 
ford  V.  Wiley  (Ala.)  33». 

I  8.  Pendency  of  scire  fadaa  to  revive  a 
jndgmeiit  heid  not  to  abate  a  rait  on  the  Jadg- 
mmt.— Drennen  t.  Dnnn  (Ala.)  SIS. 

ABDUCTION. 

See  Seduction. 

ABETTORS. 

Criminal  reopoasiblUty,  see  Criminal  Law,  |  73. 

ABODE 

Domidle  In  genetalt  aee  Dtnulclto. 

ABSENCE. 

See  Absentees. 

Of  witness  or  evidence,  ground  for  contlnnance, 
aee  Criminal  Law,  8f  694,  597. 

ABSENTEES. 

{5.  In  a  suit  to  rescind  a  sale  for  nonpay- 
ment of  price,  an  atisent  defendant,  whether 
aane  or  insane,  la  properly  represented  by  a  cu- 
rator ad  hoc.— Adler  v.  Adler  (La.)  668. 


ABSOLUTE  DEED. 

As  mortgage,  aee  Mortgages,  |  Z2. 

ABUSIVE  LANGUAGE. 

As  criminal  offense,  see  Disorder^  Ondnet 
To  passengers  by  carrier's  employ^,  fellow  pa»- 
^^gers,  and  other  persons,  see  Carriers,  | 

ABUTTING  OWNERS. 

Liabilities  for  Injuries  from  defects  or  obstruc- 
tions in  streets,  see  Municipal  CorporatlonB, 
f  808. 

Liabilities  to  assessments  for  public  improve- 
ments, see  Municipal  Corporations,  {g  406- 
495. 

Rights  in  streets  and  highways  in  general,  see 

Municipal  Corporations,  |  671. 
Rights  to  damages  for  injuries  from  public  im- 

^ovements,  aee  Monicipal  Corporations,  | 

ACCEPTANCE. 

As  place  of  contract,  see  Contracts,  |  145. 

Of  bid  for  contract  with  munidoAl  corporation, 

see  Municipal  Corporations,  {  836. 
Of  bill  of  exchange,  see  Bills  and  Notea,  1 69. 
Of  goods  delivered  to  carrier  for  transportation,. 

see  Carriers,  $  39. 
Of  goods  sold,  see  Sales,  {  179. 
Of  goods  sold,  within  statute  of  frauds,  aee 

Praada,  Statute  of,  |  89. 


ACCESSION. 

personal  to  rea! 

ACCESSORIES. 


Annexation  of  personal  to  real  property,  see 
Fixtures. 


Acta  and  dedaiationa  of  consptratora  and  co- 
defendants  as  evidence,  see  Criminal  I^w,-  i 

427. 

Criminal  responsibility,  see  Criminal  Law,  | 

73. 

Testimony  of  aeeenvlleea,  aee  Qiimliial  Law,  I 

508. 

ACCIDENT. 

Cause  of  death,  see  Death,  H  ^ 
Cause  of  loss  within  insurance  policy,  sea  In- 
Burance,  H  461,  462. 

ACCIDENT  INSURANCE. 

See  Insoranoe,  U  461,  462. 

ACCOMPLICES. 

Criminal  reqwnsibility,  see  Criminal  Law,  | 

73. 

Testimony,  see  Criminal  Law,  i  608. 

ACCORD  AND  SATISFACTION. 

See  Payment 


For  cases  In  Dec.  Dig.  A 
S2SO.-66 


Am.  Dig.  Key  No.  SerlM  A  ladexu 
(1041) 


same  topic  and  section  (1)  MUHBBR 

Digitized  by ' 


Google 


A«e««mt 


62  SOUTHERN  RBPORTEB. 


1042 


ACCOUNT. 

See  Account,  Action  on ;  Accoant  Stated. 

AecaunUnff  hy  particular  cUutea  of  pertont. 
See  Sxecuton  and  Administrators,  H  008. 
Co-tenant,  see  Tenancy  in  Gcnnnion,  |  37. 
Recelven,  see  Beceiveza,  ||  200,  202. 

ACCOUNT.  ACTION  ON. 

Effect  of  stating  and  settling  accoants,  and  ac- 
tions on  accounts  stated,  see  Account  Stated. 

I  6.  A  count  in  a  complaint  to  recover  a  bal- 
ance due  on  an  account  held  insufficient. — Smythe 
T.  Dotban  Foundry  ft  Machine  Co.  <Ala.)  398. 

ACCOUNT  RENDER. 

Operation  and  effect  of  account  rendered,  we 
Account  Stated. 

ACCOUNT  STATED. 

Actions  on  accounts  as  sacht  we  Accoant.  Ac- 
tion on.  ... 

Proceedings  in  actions  of  assumpsit,  see  As- 
sumpsit,  AcUon  of. 

I  6.  To  jtive  an  account  rendered  the  force  of 
an  account  stated  because  of  silence  on  the 
part  of  the  party  sought  to  be  charged,  it  must 
appear  that  the  account  was  rendered  to  such 
person.— United  Hardware-Furniture  Co.  v.  Blue 
(Fla.)  364. 

I  19.  Certain  evidence  held  not  to  show  that 
bills  in  question  were  rendered  to  defendant.— 
TTnited  Hardware-Furniture  Co.  t.  Blue  (Fla.) 
364. 

ACCRUAL 

Of  rirfit  of  action  in  general,  see  Action.  I  61. 
Of  light  of  action  or  defense  as  affecting  limi- 
tation, see  Limitation  of  Actions,  i%5a,5^ 

ACCUSATION. 

Of  crime,  indictment  or  information,  see  In- 
dictment and  Information. 
Of  crime,  preliminary  complaint  or  affldunt,  see 

Criminal  Law,  §  2il. 

ACKNOWLEDGMENT. 

Allegation  of  acknowledgement  in  indictment 
for  larceny  of  mortgage,  see  larceny,  I  30. 

ODeration  and  effect  of  admissions  as  vTidence, 
M  Kvidence,  ||  217.  268. 

XL  TAKIKO  AMB  OBBTIFIOATB. 

i  &  The  taking  and  certification  of  an  ac- 
knowledgment is  a  judicial  function.— Oreii- 
dojC  V.  Suit  (Ala.)  744. 

f  19.  A  deed  of  gift  held  not  aufficient  to  evi- 
dence a  donation  of  immovablca.  under  Civ. 
Code,  art.  2234.— Baker  v.  Baker  (ha.)  115. 

I  24.  The  mere  casual  presence  of  a  putative 
grantor  and  the  possession  of  an  instrument 
purporting  to  have  been  signed  are  not  suffi- 
cient to  confer  jurisdiction  upon  the  certifying 
officer,  there  must  be  an  acknowledgment  in 
some  form  by  the  grantor  of  the  instrument 
signed.— Ovendorfl  v.  Suit  (Ala.)  744. 

m.  OPEHATIOH  AND  EFFECT. 

I  55.  When  the  officer  taking  an  acknowl- 
edgment acquires  jurisdiction,  and  enters  upon 
the  exercise  of  his  jurisdiction,  the  certificate  is 
conclusive  as  to  all  the  (acts  therein  stated 
which  the  officer  is  authorined  to  state,  until 
successfully  assailed  for  dnreRS  or  fraud  par- 
ticipated in  by  the  grantee,  or  brought  to  his 


notice  when  parting  with  tlie  conddeiation.— 
Orendorff     Suit  (Ala.)  744. 

I  56.  A  certificate  of  acknowledgment  *rfd 
conclusive  as  to  all  the  facts  therein  stated 
which  the  officer  is  authorized  to  state,  until 
successfully  assailed  for  duress  or  fraud  par- 
ticipated in  by  the  grantee  or  brought  to  bis  no- 
tice when  parting  with  the  consideration. — Or- 
endorff V.  Suit  (Ala.)  744. 

IV.  PLEADHrO  AHD  JBVlllBHOB. 

{  62.  Much  weight  is  to  be  accorded  to  an 
official  certificate  of  acknowledgment,  and  it 
may  be  impeached  only  by  clear  and  convincing 
proof  of  its  falsity.— Orendorff  t.  Suit  (Ala.) 
744. 

ACQUIESCENCE. 

As  tdndsdon,  see  Criminal  Lav,  |  40T. 

ACTION. 

Abatement,  see  Abatement  and  BevivaL 
Accrual,  as  affecting  limitations,  see  Limitation 

of  Actions.  SI  55,  56. 
Authority  of  attorney  as  to  commencemen t  and 

conduct  of  litigation,  see  Attoinciy  and  Client, 

S88. 

Damages  recoverable,  see  Damages. 
Election  of  remedy,  see  Election  of  Remedies. 
Jurisdiction  of  courts,  see  Courts. 
Lacbes,  see  Equity,  H  67-70. 
Umitation  by  statutes,  eee  Umltatiom  of  Ac- 
tions. 

Malicious  actions,  see  Malicious  Prosecution. 
Officious  intermeddling  fn  suits  between  otheni. 

see  Champerty  and  Maintenance. 
Pendency  of  other  action  ground  for  abatement, 

see  Abatement  and  Kevival,  S|  4-8. 
Right  to  trial  by  Jury,  see  Jury,  |  25. 
Validity  of  proceedings  on  Sunday,  see  Sunday, 

8  30. 

Actions  ieticeen  partiet  in  particuUir  rel»tioiu. 
See  Master  and  Servant,  H  288. 
Corporate  officers  or  sgenM  and  stocUurfders, 

see  Corporations,  I  320. 
Co-tenants,  see  Partition,  M  74,  114. 
Husband  and  wife,  see  Husband  and  Wife,  i 

298%. 

Husband  snd  wife  for  annulment  of  marriage, 

see  Marriage,  |§  58,  00. 
Mortgagor  and  mortgagee,  see  MortgageSi  H 
380,  m,  614,  621. 

Aotioiu  by  or  againtt  parHeular  elMses  of 

persons. 

See  Carriers,  »  76,  94.  132,  136,  227,  229,  314, 
321,  343;  Corporations.  SS  503-518,  611^ 
614,  672;  Executors  and  Administrators,  I 
443;  Husband  and  Wife,  |  270;  Insane 
PeisoQB.  i  94:  Master  and  Servant.  H  2SA. 
296,  382;    Municipal  Corporations,  H 

816-822,  987,  1000;  1037,  1038;  Partnei- 
ship,  H  216,  210;  Raiiroads.  H  28%  297. 
845-351.  396-400,  439.  480-485;  SUtca,  | 
191 ;  Street  Balltoads,  1 118. 

Asrignees,  see  Asslgnmant^  1  137. 

Bai]£s,  see  Banks  and  Banldnft  1  220. 

Board  of  levee  commissioners,  see  Leveea,  f  It. 

Co-tenants,  see  Tenancy  in  Common,  S  56. 

Foreign  corporations,  aee  Corporations,  |  672. 

MorbBsgon  or  mortgagees,  see  Mortgages,  H 
880.  *&,  614, 621.  ^  ^  , 

Officers  and  agents  ot  corporations  in  |eil«ral 
see  Corporations,  {  320, 

Remainderman,  see  Remaindeis,  |  IT.   

Stockholders,  see  Corpontti<mB,  H  26%  830l 

Sureties  on  bail  bonds  or  tmdertaUngs;  asa  Ball. 
I  94 

Taxpayers,  see  Municipal  GoiporAti<»i»  H  087. 

1000.  _ 
Telegrai^  or  telephone  companies,  see  Tele- 
graphs and  Telepnones,  SS  65,  69. 
Trustef.8  in  bankruptcy,  see  Bankruptcy,  t  SflC. 
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Action*  ra*Hng  io  pmrticuUir  «pecfe«  0/  prop- 

eriy  or  ettate*. 
See  Waten  waA  Water  Connes,  {  178. 

Community  or  separate  property  of  hnsband 

or  wife,  see  Husband  and  Wife,  |  270. 
Mortgaged  property,  see  Mortgages,  St  380,  468. 

Particular  catmea  or  grounds  of  action. 
See  Aocouot  Stated ;  Assault  and  Battery, 
19,  24;  Billa  and  Notes,  §8  464-623;  Con- 
8piTa(7,  I  17;  Death,  U  9S,  99;  False  Im- 
priaonment  H  20,  23;   Forcible  Etatry  and 
Detainer,  H  4-17  :  Fiand,  S  64  ;  Fraudulent 
CoDTeyancefl,  U  218-286;  loaurance,  H 
668;   Ubel  and  Slander.  H  H,  124;  Mali- 
cious Fnwecntlon,  Si  47,  72;  Treapaas,  |i 
47,  68. 

Appropriation  of  property  for  public  use,  we 

£mioent  Domain.  U  268^  284. 
Bail  bonds,  see  Ball.  S  94. 
Bond  of  treaanrer  of  leree  board,  Me  Leveea, 

111. 

Breach  of  contract  of  sale,  see  Sales,  M  382- 
388,  418.  ■ 

Cloud  on  title,  see  Qniettng  Title. 

I>eatb  of  person  attempting  to  board  ferry,  see 
Ferries,  |  33. 

Deceit,  see  Fraud,  S  64. 

EUIure  to  deliver  or  misdelivery  of  goods,  see 

Carriers,  f  94. 
Injuries  at  ralixoad  croeafngs,  see  Ralliuads,  H 

»15-351. 

Injuries  by  servants  see  Master  and  Serrant* 

II  335,  332. 

Injuries  from  accidents  to  trains,  see  Railroads, 
i  297. 

Injuries  from  defects  or  obstructions  in  streets, 
see  Municipal  Coiporations,  |S  810-^ 

Injuries  from  Qrea  caused  by  operation  of  rail- 
road, see  Railroads,  |i  4S0-48.5. 

Injuries  from  flowage,  see  Waters  and  Water 
Courses,  S  178. 

Injuries  to  animals  on  or  near  railroad  tracks, 
see  Railroads,  f  439. 

Injuries  to  liceusees  or  treflpwssers  on  milroad 
property  in  general,  see  Railroads,  8  282, 

lojunes  to  passengers,  see  Carriers,  U  314> 
321,  343. 

Injuries  to  persons  on  or  near  railroad  tracIiB, 

see  Railroads.  U  396-^00. 
Injuries  to  peraous  on  or  near  street  railroad 

tracks,  see  Street  Railroads,  §  118. 
Injuries  to  tiervantBt  see  Master  and  Servant,  fS 

25&  296. 

Injuriea  to  servant  on  vessel,  see  Shipi^njt,  {  84. 
UabllitieB  of  atockholdera,  see  Corporanou,  | 
202. 

IjOss  of  or  injury  to  goods  in  course  of  trans- 
portation, see  Carriers,  H  132,  136. 

Ix>sB  of  or  injury  to  live  stocit  in  course  of 
tranaportatlon,  see  Carriers,  H  227,  220. 

I/oas  of  services  of  or  injuries  to  child,  see  Par- 
ent and  GbUd,  |  7. 

Ne^:ence  in  general,  see  Ne^^igence,  H 

Negligence  In  operation  of  railroad,  see  Rail- 
roads. H  282,  297,  S4S-301,  890-400^  439, 

480-485. 

Negligence  in  operation  of  street  railroad,  see 

Street  Railroads,  fi  11& 
NegUgence  of  master,  see  Master  snd  Servant, 
81256.  206. 

Nesligence  or  default  in  transmission  or  de* 
Iwery  of  telegraj^  or  telephone  message,  see 
Telegraphs  and  Telephones,  88  60. 

Negligence  or  malpractice  of  physician  or  sur- 
geon, see  Physicians  and  Surgeons,  {  18. 

Negligence  or  misconduct  of  servant,  see  Master 
and  Servant,  8S  325,  332. 

Negligent  or  wrongful  use  of  street,  see  Munici- 
pal Corporations,  f  706. 

Obstruction  of  highway,  see  Highways,  I  160. 

Purchase  money  on  sale  of  goods,  see  Sales,  || 
340-^ 

Services,  and  materials  furnished  Incident  there* 
to,  see  Work  and  Labor.' 


Wrongful  Bttadiment.  see  Attachment,  H  373, 
380. 

Wrongful  conversioo  of  personal  pn^rtj,  tee 
Trover  and  Conversion,  H  16-46. 

Partieular  formt  of  actum. 

See  Account,  Action  on;  Assumpsit,  Action  of | 
Detinue;  Ejectment;  Forcible  Entry  and 
Detainer,  8§  4-17;  Quieting  Title;  Real  Ac- 
Uons:  Replevin;  Trespass,  88  47.  68;  Trover 
and  Conversion. 

Petitory  actions,  see  Real  Acti(ms,  |  8. 

*  ,  Pm^HcuUar  formt  of  tpeoial  nUief. 

See  Divorce;  Injunction;  Mandamus :  Parti- 
tion, |8  74,  114;  Prohibition;  Quo  Warran- 
to ;  Spedflc  Peif  ormance. 

Accountins  by  receiver,  see  Becelvers,  H  20(^ 
202. 

Alimony,  see  Divorce,  81  215,  249. 

Allowance  and  payment  of  claims  agalnat  n- 

ceiven,  see  Receivers,  H  15»-162. 
Annulment  of  marriage,  see  Marriage.  H  ^  89. 
Annulment  of  sale  of  lands  of  levee  dlatrlctt  aee 

Jjevees,  |  11. 
Appointment  of  administrator,  see  Executors 

and  Administrators,  8  20. 
Ag^intment  of  receiver,  see  Receivers,  |8  29- 

Cancellation  of  instrument,  see  Cancellation  of 

lostruments. 
Cancellation  of  tax  assessment,  see  Taxation. 

8  500. 

Correction  or  setting  aride  of  tax  aiBeasments, 
see  Taxation,  8  500. 

Determination  of  adverse  clalma  to  real  prop- 
erty, see  Quieting  Title,  f  2.3. 

Enforcement  of  assessmenta  for  public  tmprore- 
ments,  see  Monlciinl  Corporations,  8|  6!^, 
586. 

Bnforoement  of  dissolution  of  corporatioiu  In 
general,  see  Corporations,  IS  612,  614. 

Enforcement  of  mechanics'  liens,  see  Mecbaoics' 
liens,  S8  268.  301. 

Enforcement  of  taxes,  see  Taxation,  H  672,  679, 
689. 

Etetabltsbment  and  determination  of  claims  to 

attached  proi>erty,  see  Attachment,  i  808. 
Establishment  and  enforcement  of  trust,  see 

Trusts,  I  365. 
Establisbment  of  private  roads,   see  Private 
Roads,  8  2. 

Foreclosure  of  mortgage,  see  Mortgages,  il  380, 

468. 

Quieting  title,  see  Quieting  Title. 

Redemption  from  mortgage  sale,  see  Mortgages, 

H  &i.  621. 
Reformation  of  Instrument,  see  Reformation  of 

Instnimenta. 
Removal  of  cloud,  see  Quieting  Title. 
Sale  of  property  of  decedent,  see  Executors  and 

Administrators,  H  332,  335. 
Separate  maintenance,  see  Husband  and  Wife, 

I  296%. 

Setting  aside  transfers  In  fraud  of  creditors  or 
aubsegneot  purchasers  in  general,  see  Fraud- 
ulent Conveyances,  88  218-295. 

Trial  of  right  of  property,  see  Attachment,  I 

308. 

Particular  procecdingt  in  actiont. 

See  Costs;  DismlsssI  and  Nonsuit:  Evidence: 
Execution :  Judgment ;  Jury ;  Limitation  of 
Actims;  Lis  Pendens;  Parties;  Pleading; 
Reference;  Stipnlatitma;  Trial;  Tenue. 

Assessment  of  damages,  see  Damages.  |  216. 

Default,  see  Judgment,  88  101-143. 

Sales  under  judgment,  oraer,  or  decree  of  court, 
see  Execution.  If  204-294;  Judicial  Sales; 
MoEtgages,  ff  m  644. 

Transfer  of  causes  from  one  state  cooit  to  an- 
other, see  Oonrts,  ||  486^  487. 

Parttcwlar  restedie*  in  or  inetdtnt  to  aetiong. 
See  Attachment;  Dlseorery;  Qamlshment;  In- 
junction ;  Receivers ;  Sequestration. 
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Proceeding§  t»  emercUe  of  tptoUl  or  Umited 

jiaritdiciiont. 
Coorts  of  limited  jurisdiction  In  nneimL.  lee 

Courtfl,  I  189.  • 
Oriminal  prosecutions,  see  Criminal  Law. 
Suits  in  equity,  see  Equitr. 
Suits  in  jostioes*  courts,  see  Justices  o<  Uie 

Peace,  U  75.  84. 

Review  of  prooeedinffa. 

See  Appeal  and  Error;  Certiorari;  ExceptlonF, 
Bill  of;  Judgment.  If  336,  337;  Jofitices  of 
the  Peace,  U  174,  200 ;  New  Trial.  , 

BUI  Qt  review,  see  Equity.  Ii  442,  44& 

i:  GBouiros  Asm  ooHPinoifg  pbe- 

OEDEHT. 

I  1.  If  neitlier  acts  done  nor  the  result  ac- 
complisbed  are  obnoxious  to  the  law,  they  can- 
not be  Buccessfully  attacked  in  the  courts.— 
Steeg  T.  Leopold  Weil  Building  &  Improvement 
Co.  (La.)  232. 

{  13.  Public  wrongs  are  to  be  redressed  by 
public  officials  anless  individuals  suffer  or  are 
threstened  with  some  special  injorv.— Brown  v. 
Florida  ChauUuqua  Ass'n  (Fla.)  802. 

n.  If  ATUHE  AND  FORM. 

To  foredose  mortgages,  see  Uortsagec,  1  380. 

S  90.  The  distinction  between  "case"  and  "as- 
sampsit"  stated.— Alabama  Oreat  Soutiiem  R. 

Co.  V.  Norris  (Ala.)  801. 

m.  JOINDER,  SPUTTINO,  GONBOU- 
DATION,  AND  SEVERANCE. 

S  38.  A  count  in  which  two  causes  of  action 
are  joined  held  snbiect  to  demurrer.— Sioss-^ef- 
field  Steel  &  Iron  Co.  t.  Mitchell  (AU.)  68. 

Sfl  38.  A  count  in  a  ccnnpUtint  fceld  not  to 
n  two  distinct  causes  of  action. — Byrd  t. 
ickman  (Ala.)  426. 

I  38.  In  an  action  for  injuries  to  passenger, 
complaint  held  to  state  a  single  cause  of  ac- 
tion.—Florida  Ry.  Go.  T.  Dorsey  (Fla.)  963. 

I  50.  A  complaint  against  a  master  and  a 
servant  for  an  assault  and  battery  committed 
by  the  servant  held  bad  for  misjoinder  of  ac- 
tions and  parties.— Southern  By.  Co.  v.  Hanby 
(Ala.)  334. 

I  Kl.  A  petition  held  bad  under  Code  Prac. 
art.  55,  as  joining  petitory  and  possessory  ac- 
tions.—Davidson  v.  McDonald  (La.)  758. 

i  52.  A  complaint  to  recover  land  against 
two  flefendants.  between  whom  there  was  no 
connection,  held  objectionable  for  misjoinder  of 
causes  of  action  and  parties. — Davidson  t. 
Fletcher  (La.)  761. 

nr.  OOMKEMOElfENT.  PROSECUTION, 
AND  TEKKINATION. 

Authority  of  attorney  as  to  commencement  and 
conduct  of  litigation,  see  Attorney  and  CUmt, 
I  88. 

Qonunencement  within  period  of  limitation,  see 
Limitation  of  Actions,  M  122,  127. 

Bvidence  admissible  under  pleading,  see  Plead- 
ing, I  381. 

Stay  on  appeal  or  writ  of  error,  see  An^l  and 

Error,  I  iSSL 
Stay  until  payment  of  costs,  see  Oosta,  |  277. 

I  6L  In  ordinary  actions  commenced  by  sum- 
mons, plaintiff  must  show  that  his  right  of  ac- 
tion was  complete  when  the  action  was  com- 
menced.—Giles  V.  Wilmott  (Fla.)  287. 

I  68.  When  a  diancery  case  and  a  case  at 
law  involving  the  same  questions  between  the 
same  parties  are  pending  in  the  same  court,  the 
law  caae  sliould  be  continued  until  the  chancery 


case  ia  disposed  <rfL— Connor  t.  Elliott  (Fla-J 
729. 


ACTION  ON  THE  CASE. 


Mas- 


Agalnst  master  for  assault  1v  aemnt, 

ter  and  Servant,  i  326. 
Distinctions  betweoi  actions  of  asnunpait  and 

case,  see  Action,  |  30. 


ACTS. 


See  Statutes. 


ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  in  equity,  see  GanceUatioa 
of  Instruments,  |  12 ;  Quieting  Titles  1  la 

ADJOURNMENT. 

Of  criminal  causes  in  general,  see  Criminal  Law, 
H  576b  603. 

ADJUDICATION. 

Decisions  of  courts  In  general,  see  Jodionent 
Operation  and  effect  of  former  adjudication,  see 
Judgment,  H  068-747. 

ADMEASUREMENT  OF  DOWER. 

See  Dower,  f  114. 

ADMINISTRATION. 

Of  charity,  see  ChariUes,  |  45. 

Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators. 

Of  property  by  receiver,  see  Beceivets,  |i  81-9fl 

Of  piwDer^  of  community  on  death  of  nushand 
or  wife,  see  Husband  and  Wife,  I  27& 

Of  public  fiAance^  see  Counties,  Si  153-17S« 

ADMIRALTY. 

See  Maritime  Uena;  Shipping. 

ADMISSIONS. 

See  Stipulations. 

As  evidence,  see  Criminal  Law,  H  406,  407; 

Evidence,  ||  217,  258. 
By  witness  of  making  inconsistent  statemenB 

as  affecting  right  to  introduce  evidence  of 

Btatonents,  see  Witnesses,  %  388. 
In  pleadings,  see  Equity,  f  239;   Pleading,  f 

214. 

ADOPTION. 

Of  statutes,  Ke  Statntes,  H  8%.  28. 

ADULTERATION. 

Regulation  of  manufacture,  sale,  and  nan  of  ar- 
ticles of  food  or  drink  in  general,  nee  Food. 

ADVANCEMENTS. 

See  Descent  and  Distrlbntlon,  i  IOBl 

ADVERSE  CLAIM. 

Detenninatlon  of  claims  to  real  property,  see 
Quieting  Title. 

To  property  levied  on  or  garnished,  see  Attach- 
ment, I  308. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 
By  or  under  life  tenant,  see  Life  Estaten.  |  & 
Grants  of  lands  held  adversely,  see  Champert.* 
and  Maintenance,  |  7. 
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I.  XATiniE  AHD  BBQinSITBa. 

(B)  Act«al  PoaaeMlon. 

f  19.  Fence  aronnd  2,500  acres  of  land  held 
not  each  a  ROtMtantlal  iaclosnre  as  gave  the 
party  erecting  it  adverse  possession,  nnder  Gen. 
St.  1906,  i  r^l^Adanu  t.  Fryer  (Fla.)  611. 

(O  Tlalbls  sb4  HetovlAiw  FomwmIom. 

I  32.  One  claiming  land  nnder  a  deed  from 
the  administrator  of  a  decedent  or  as  heir  of 
the  decedent  held  not  required  to  record  her 
claim  of  adverse  possesion  under  Code  1896i  I 
1541.-011bert  t.  Plnkston  <Ala.)  442. 

{  38.  In  ejectment,  the  fact  of  plaintiffs  ad- 
Terse  possession  beinr  otberwiu  established.  Its 
notoriety  held  admissible  to  show  notice.— Owen 
T.  Hoxom  (Ala.)  OSfl. 

(Bl)  DwsMoB  mmt  Coatlnvltr  of  Foa««a- 

•tOH. 

I  42.  Adverse  possession  will  not  begin  to  mn 
aKainst  a  surety's  right  to  reimbarsement  until 
after  be  hss  paid  the  debt.— Smith  t.  Pitts 
(Ala.)  402. 

}  43.  In  ejectment,  the  feet  that  plaintiffs 
deed  antedate  bis  grantor's  held  not  to  deprive 
him  of  tacking  his  predeceftsor's  title  to  bis  own. 
—Owen  V.  Moxom  (Ala.)  527. 

I  57.  One  claiming  fnll  statutory  possession 
mnst  show  legally  recognized  potaession  for  tbe 
full  Btatntory  period.— Adams  t.  Fryer  (Fla.) 
611. 

(F)  Hostile  CfcKruter  of  PosBeBBlon. 

I  71.  In  ejectmokt,  the  fact  that  plaintiffs 
deed  antedated  his  grantor'a  held  not  fatal  to 
the  nse  of  the  deed  u  color  of  title.— Owen 
T.  Moxom  (Ala.)  SS7. 

f  82.  Oode  imi,  I  28S0,  hOd  to  apply  only 
to  one  in  pOMesalon  as  a  trespasser  or  mere 
HQuatter,  and  not  to  one  claiming  under  a  bona 
fide  claim  of  purchase.— Owen  t.  Moxom  (Ala.) 
527. 

I  84.  An  adjudicatee  for  taxes  who  In  pre- 
paring the  act  of  sale  inserts  a  different  de- 
■cripnon  Identifying  proi>erty,  possession  of 
which  he  sabseguently  claims  under  the  deed, 
held  a  possessor  in  bad  faith  under  Civ.  Oode 
1888,  art.'  3452.-Guillory  t.  Elms  (La.)  767. 

f  85.  In  ejectment,  it  was  not  error  to  per- 
mit the  son  of  tbe  person  through  whom  plain- 
tiff derived  title  to  testify  that  his  father  said 
that  be  felt  be  had  the  nAt  to  sell  the  land.— 
Owen  T.  Moxom  (Ala.)  Sm. 

U.  OPERATION  AND  EFFECT. 

(B)  Title  or  Rl«ht  Aeavlred. 

I  106.  One  held  to  have  acquired  perfect  ti- 
tle by  adverse  poasession. — Stewart  T.  EVtxworth 
(Miss.)  354. 

m.  nSADINO,  EVIPENOE,  TBIAI., 
AMD  BJBTIEW. 

I  114.  EMdenee  held  not  to  show  title  to  land 
hy  adverse  possession  under  color  of  title  for 
■sven  years.— McKinnon  t.  Johnson  (Fla.)  288. 

i  114.  Certain  evidence  held  not  sufficient  to 
■how  title  by  adverse  poasession.— MeKlnnon  v. 
Johnson  (£1a.)  288. 

{  116.  In  ejectment,  the  refusal  to  give  a 
charge  held  not  errors—Owen  v.  Moxom  (Ala.) 
627. 

I  116.  In  ejectment,  a  charge  held  not  erro- 
neoua.— Owen  r.  Moxom  (Ala.)  527. 

ADVERTISEMENT. 

It  official  newspapers,  see  Newspapers. 


DIOBST.  ASinraM* 


ADVICE  OF  COUNSEL 

Defense  to  action  for  malicious  prosecution,  see 

Malicious  Prosecution,  |  21. 

AFFIDAVITS, 

False  affidavit,  see  Perjury. 

Particvlar  proceedingt  or  purposes. 

Allowance  of  appeal  or  writ  of  ertw,  see  Ap* 

peal  and  EJrror,  §  361. 
Preliminarv  affidavit  in  criminal  pzoseentlon, 

see  Criminal  Law,  f  211. 
Publication  of  notice  of  Intention  to  apply  for 

passage  of  local  law.  see  Statutes,  S  8^. 
Verification  t€  pleading,  see  Bqnlty,  |  S13. 

AFFINITY. 

Affecting  competency  of  justices  of  the  peace, 
see  Justices  of  tbe  Peace,  {  57. 

AFFIRMANCE. 

Of  judgment  or  order  in  civil  actions  In  general, 

see  Appeal  and  Blrror,  |  1135. 
Of  ju^ment  or  order  In  criminal  pnwecationa, 

see  Criminal  Law,  1 1182. 

AGENCY. 

In  gmeral,  see  Principal  and  Afmt; 

AGREED  CASE 

Scope  of  review,  see  Appeal  and  Error,  |  845. 

AGREEMENT. 

See  Contracts. 

AGRICULTURE 

Ortiorari  to  review  order  annulling  prooeedings. 

see  Certiorari,  |  33. 
Drainage  of  lands,  eee  Drains. 

AIDER  BY  VERDICT. 

In  civil  actions,  see  Pleading,  i  488. 
In  criminal  prosecutions,  Eee  Indictment  and 
Information,  |8  196,  202. 

AIDERS  AND  ABETTORS. 

Criminal  responsibility,  see  Cbrimlnal  Law,  173. 
Violatlott  of  liquor  laws,  sea  Intozicatint  uq- 
aor%  1 187. 

ALCOHOLIC  LIQUORS. 

Begnlation  <tf  manuCaetore,  nse  and  sale,  see  In- 
toxicating Liquors. 

ALIENS. 

l^ntion  of  aliens'  property,  sea  Xazation,  | 

ALIMONY. 

See  Divorce,  ff  21fik  249. 
Separate  maintenance,  see  HnriHuid  and  Wife, 
f298%. 

ALLOWANCE 

Of  alimony  or  counsel  fees  and  expenses  in  di- 
vorce proceedinf^,  see  Dtvorce,  H  215,  249. 

Of  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, i  361. 

Of  bill  of  exceptions,  see  Criminal  Law,  1 10^  i 

Exceptions,  Bill  of,  H  86-42. 
Of  separate  maintenance  to  iHf&  Me  Hoshasd 

and  Wife,  I  208%. 
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ALMANAC. 

OnnpatatitHi  ot  time,  see  Tima 

ALTERATION. 

Of  seomphlcal  or  political  divlrions,  see  Hn- 
nldpal  CoiporatiOD*,  H  33-36. 

ALTERATION  OF  INSTRUMENTS. 

See  Beformatlon  of  iDstnuaeatB. 
Payment  of  altered  paper  by  bank,  aee  Banks 
and  Baokins.  {  14& 

AMBIGUITIES. 

Parol  or  extrinsic  evidence  to  construe  ambig- 
nona  instruments,  see  Hfidence,  |  453. 

AMENDMENT. 

Of  jMrffouIsr  act9,  inttrvmentt,  or  proceeHnga. 

See  Pleading,  |  225. 

AsseBsments,  see  Taxation,  M  450,  500. 
Pleading,  see  Pleading.  ||  m  254. 
Pleading  affecting  limitations,  see  limitation 
of  Actions,  1 127. 

AMOUNT  IN  CONTROVERSY. 

JnriBdictional  amount,  see  Appeal  and  Error, 
f  50 ;  Justices  of  the  Peace,  |  44. 

ANGUISH. 

Element  oZ  damage^  cvidnioe,  see  Damages,  i 
178. 

ANIMALS. 

Carriage  of  live  stock,  see  Carriers,  ||  205, 

Competency  of  evidence  of  trailing  human  beings 
by  dogs,  see  Criminal  Law,  |  SHU. 

Frightening  animals  on  street,  see  Municipal 
Coiporatlons,  i  705. 

Injuries  to  animals  from  operation  of  railroads, 
see  Railroads,  H  405.  4aS. 

Uability  of  veterinarian  for  negligence,  see  Phy- 
ucians  and  Surgeons,  f  15. 

Municipal  regulations,  see  Municipal  Corpora- 
tions. If  5»4.  G29. 

Necessity  of  showing  jurisdiction  of  commis- 
rioner's  court  by  record  in  proceedings  for 
stock  law  election,  see  Counties.  {  53. 

Opinion  evidence  as  to  ability  of  6og  to  tnck 
numan  being,  see  Criminal  Law,  X  465. 

S  27.  A  complaint  for  damages  In  case  of  In- 
jury to  a  hired  borse  held  sufficient.— Weller  ft 
Co.  T.  Camp  (Ala.)  929. 

I  27.  Where  the  owner  of  a  horse  lets  him 
for  a  certain  punwse.  a  material  departure  from 
the  contemplated  nse  amounts  to  a  conversion 
for  which  the  bailee  will  be  liable  In  trover  if 
the  horse  is  injured  or  destroyed  while  being  so 
used.— Weller  &  Co.  v.  Camp  (Ala.)  929. 

I  27.  Parties  to  a  contract  of  hiring  of  a 
horse  must  be  held,  as  affecting  liability  for  put- 
ting it  to  a  use  not  contemplated,'  to  have  had 
in  mind  such  contingencies  aa  may  and  do  nat- 
urally occur  in  course  of  the  use  contracted  for, 
unless  sitecificatly  excluded,  and  the  manner  of 
rightful  use  is  to  be  ascertained  fRKa  the  agree- 
ment as  rationally  Inteipreted.— Weller  &  U>.  v. 
Camp  (Ala.)  929. 

f  27.  Facts  held  not  to  show  conversion  of 
■,  hired  horse.— Weller  ft  Co.  v.  Camp  (Ala.)  929. 

I  27.  Where  a  horse  Is  injured  while  in  pos- 
session of  bailees,  and  nothing  else  appean,  they 
have  the  burden  of  showing  it  was  not  Injured 
by  their  negligence.— Weller  &  Co.  v.  Camp 
(Ala.)  929. 


I  46.  Under  Code  1007.  If  6230,  7132.  and 
7161,  snbd.  71,  an  affidavit  in  a  prosecution  for 
maliciously  disabling  stock  keU  valid.— Thomas 
T.  State  (Ala.)  34. 

I  46.  Where  an  affidavit  In  a  proseeotlon  for 
malicioosly  disabling  stock  is  void,  it  will  not 
support  a  conviction.— Thomas  v.  State  (Ala.)  34. 

}  50.  An  order  of  the  ctmimisaioners*  court, 
proceeding  under  Gen.  Acts  1908,  p.  431,  au- 
thorizing elections  to  determine  whether  the 
stock  law  shall  be  enforced,  held  to  rescind  an 
order  calling  for  an  election  and  redtin^  the 
jurisdictional  facts  for  an  election. — McKinney 
V.  Commissioners'  Couri  of  Bibb  County  (Ala.) 
75G. 

{  50.  The  commissioners*  court  held  not  au- 
thorised to  exerdse  the  power  conferred  by 
Oen.  Acts  1908,  p.  431,  to  order  an  election  to 
determine  whether  the  stock  law  shall  be  en- 
forced unless  a  petiti(Hi  for  an'election  Is  signed 
as  required  by  the  act. — McKinney  t.  Commia- 
sitmez^  Court  of  BiU>  County  (Ala.)  756. 

ANNEXATION. 

Of  chattels  to  real  property,  see  Fixtures. 

ANNULMENT. 

Actions  to  annul  written  instruments,  see  Can- 
cellation of  Instruments. 
Of  marriage,  see  Marriage,  ||  08,  BOi 

ANSWER. 

In  general,  see  Pleading,  H  SO,  400. 
Of  garnishee,  see  Gamishmeiit,  fig  144,  148. 
To  writ  of  mandamus,  see  Mandamus,  |  104. 

APPEAL  AND  ERROR. 

See  Ortiorari;  Criminal  Law,  |  200;  Ex- 
ceptions. Bill  of;  New  Trial. 

Appellate  jnrisdictimi  of  partlcnlar  stale  courts, 
see  Courts,  |  234. 

Costs  on  appeal  or  error  in  general,  see  Costs, 
iS  256,  260. 

Remedy  by  appeal  or  writ  of  error  as  affecting 
right  to  mandamus,  see  Mandamus,  f  4. 

Review  in  particular  cMl  tetiont. 
For  dissolution  of  Insnranoe  company,  see  In- 
surance, {  49. 

Reviev)  in  special  proeeedinga. 
Certiorari  proceedings,  see  Gertionui.  i  TOl 
Contempt  proceedings,  see  Contempt,  i  OtL 
To  esUbUsh  private  roads,  see  Private  Beads, 

8  '-^ 

Revieat  of  criminal  protecutiont. 
See  Criminal  Law,  |i  1019,  1188;  Homicide; 

SI  325,  340. 
By  habeas  corpus,  see  Habeas  Corpus. 

Review  of  proeeedinga  of  juttieea  of  the  ysscf- 

See  Justices  of  the  Peace,  1 174. 

I.  NATURE  Aim  FORM  OF  BEMEDT. 

I  14.  A  judgment  dismissioR  an  appeal  fm 
omission  of  any  legal  formality  does  not  pr^ 
elude  appellant  frmn  taking  a  second  appeal 
within  tlte  year.— McQaw  v.  CXBeime  (La.)  ti3^ 

EL  XATUBE  AHD  OROUHDS  OF  AP- 
PJSIXATB  JUBUDIOTIOK. 

Crinii^  prosecutions^  sea  Criminal  Law,  i 

m.  DEGUIOm  BEVXSWABLB, 

Proceedings  to  establish  private  n»d%  see  Pri- 
vate Roads,  I  2. 
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A^Ml  aad  Xnor 


(O)  AHMm<  mr  Vala*  tm  C«Bt««v«r«r- 

I  60.  Jurisdiction  of  the  Supreme  Court  in 
a  contest  over  the  edministration  of  a  fraud  is 
determined  by  the  amount  of  the  fund  to  be  ad- 
ministered.—State  ez  rel.  Ouion  Fettle's  Fire 
Ins.  Ga  «f  New  Orleans  (La.)  768. 

<B)  Hatiire,  Seope,  aad  Bflcvt  of  Deelslsn. 

i  103.  In  tlie  absence  of  statute,  an  appeal 
or  writ  of  error  will  not  lie  from  a  voluntary 
nonsuit— En^e  t.  Patterson  (Ala.)  397. 

I  122.  An  appellant  held  to  have  the  rlKbt  to 
at^al  from  part  of  the  Judgment  rendered  on 
separate  demands.— Cox  r.  FirBt  Nat.  Banic  of 
■Lake  Charles  (La.)  227. 

<W)  Hod*  of  ReaAltlon,  Form,  mmd  Bmlrr 
of  JvdvBteot  or  Order. 

S  123.  An  order  directing  execution  against 

Slaintiffs*  sureties  for  costs  without  Judgment 
eld  unappealable.- Batterworth  &  Lowe  v. 
Cathcart  (Ala.)  890. 

IV.  KIOHT  OF  BEVnSW. 

(A)  PonoBs  BatlUod. 

Proceedings  for  dlssolotioa  of  fnsuranoe  com- 
pany, see  Insurance,  |  49. 

S  149.  Interveners  keld  entitled  to  join  in  an 
apne&l.— Mnlhaupt  v.  City  of  Shreveport  (La.) 

1023. 

{  150.  Pledgor  held  to  have  no  appealable  in* 
terest  in  a  rule  directing  payment  of  the  deposit 
to  certain  persons,  on  the  ground  that  they  were 
not  shown  to  l>e  proper  parties  to  receive  it— 
Ansley  v.  Stuart  (Le.)  646. 

i  ISl.  Plaintiffs  held  not  entitled  to  appeal 
from  an  order  directing  execution  against  plain- 
tiffs' sureties  for  coats ;  the  same  not  neing 
prejudicial  to  plaiotiffa.— Butterworth  &  Lowe 
V.  Cathcart  (Ala.)  896. 

FBE8ENTATIOH   AKD  RESEBVA- 

TiOM  nr  I.OWEB  COURT  or 

OAOXrMDI  OF  REVIEW. 

Criminal  prosecutions,  see  Orimlnal  Law,  {| 
1031,  1064. 

(A)  Issaes  muA  (fcaeatloas  in  Lower  Conrt. 

I  169.  A  question  not  raised  in  the  tower 
court  will  not  be  cimaidered  on  appeal.— Ilaigler 
T.  Goldsmith  (Ala.)  736. 

(B)  ObfccttOBS  «■<  HotlOBH,  mmM.  RnllnffS 

Thoroom. 

Criminal  proaecntion,  see  Criminal  Law,  |S 

I  195.  A  request  for  the  general  affirmative 
charge  cannot  serve  In  lieu  of  objection  to  the 
allowance  of  an  amendment  alleged  to  introduce 
a  new  cause  of  action,  or  of  a  motion  to  strilte 
on  that  account.— Byrd  v.  Hickman  (Ala.)  428. 

5216.  Since  the  company  in  an  action  on  a 
icy  could  have  requested  a  charge  limiting 
the  effect  of  a  policy  as  evidence  to  a  count  in 
the  complaint  declaring  on  an  accident  policy, 
where  the  poticy  wfta  in  effect  an  accident  and 
not  a  life  policy,  it  cannot  complain  of  the 
court's  failure  to  so  limit  the  effect  of  the  poli- 

gff  wlwre  it  did  not  request  it  to  do  so.— Na- 
onal  Lifa  ft  Accident  ins.  Co.  v.  Lokey  (Ala.) 
45. 

I  230.  Objections  to  the  remarks  of  counsel 
must  be  made  at  the  time,  and  cannot  be  made 
available  by  objection  made  for  tlie  first  time  on 
motion  for  new  trial.— Alabama  Steel  &  Wire 
Co.  V.  Sells  (Ala.)  921. 

f  242.  An  objection  to  testimonv  is  not  tub- 

?ect  to  review,  where  the  record  sbowa  no  rui- 
ng by  the  trial  court.— Hlosa-Sheffield  Steel  ft 
Iron  Co.  V.  O'Neal  (Ahi.)  963. 


(O  Uxooptlona. 

Criminal  prosecutlona,  sea  Criminal  Law,  | 
10S6. 

I  260.  Where  no  exception  Is  reserved  to  the 
action  of  the  court  In  sustaining  an  objection  to 
a  qu^ion  asked  at  the  trial,  tbe  objection  to 
the  qnestiMi  cannot  tie  consldexed  on  appeal. — 
Grasselli  Oiemical  0>.  v.  Davis  (Ala.)  ^ 

(Di  HotlOM  for  Hew  Trial. 

g  304.  A  motion  for  new  trial  presents  noth- 
ing for  review  on  appeal  in  the  absence  of  a 
rulius  theieotu— Boy  v.  O'NeiU  (Ala.)  916. 

VI.  PARTIEI. 

I  322.  A  defendant  who  did  not  demur,  held 
not  a  necessary  party  to  an  appeal  from  a  de- 
cree overruling  the  demurrer  of  his  codefendant 
— Washington  v.  Arnold  (Ala.)  463. 

§  327.  All  parties  interested  in  a  decree  and 
benefited  tbereoy  should  be  made  parties  on  ap- 
peal, if  they  were  parties  below.— Nichols  & 
Johnson  v.  Frank  (Fla.)  146. 

i  327.   Where,  on  appeal  in  equity,  the  ap- 

fiellants  asked  for  reversal  of  the  decree,  all 
nterested  parties  must  be  before  the  courts- 
Nichols  ft  Johnson  v.  Frank  (Fla.)  146. 

I  335.  The  court  held  not  authorized,  in 
view  of  the  record,  to  dismiss  an  appeal  on  the 
ground  that  tbe  appeal  was  taken  by  only  one 
of  tbe  parties  against  whom  the  joint  judgment 
appealed  from  waa  rendered.— McClnney  v. 
CommlsslonerB'  Court  of  Bibb  County  (Ala.) 
756. 

S  336.  Where  ail  the  appellees  interested  in 
a  decree  on  which  tbe  rights  of  all  of  them  de- 
pend are  not  made  parties,  the  appeal  will  be 
dismissed.— Nichola  ft  Johnson  v.  Frank  (Fla.) 

146. 

I  336.  Where  cause  was  dismissed  as  to  one 
of  the  appellees,  the  main  equities  of  tlie  cause, 
on  which  the  rights  of  all  the  appellees  d^>end. 
will  not  be  considered.- Nichols  &  Johnson  v. 
Frank  (Fla.)  146. 

g  336.  Where  counsel  for  the  parties  agree 
that  two  of  tbe  parties  are  parties  to  the  ap- 
peal, the  court  will  not  sustain  their  motion 
to  dismiss.— Christina  r.  Gusimano  (La.)  ISO. 

vn.  REQuniTESAiniPROonainfcw 

FOB  TBAHIFER  OF  OAUIB. 

Criminal  prosecutions,  see  Criminal  Law,  1 
1069. 

On  certiorari,  see  Certiorari,  |  4a 

CA)  Tlaio  of  TaldLav  ProeeeOiasa. 

CTomputatlon  of  time,  see  Time,  I  10. 
Criminal  prosecutions,  see  Criminal  Law,  I 
1060. 

On  certiorari,  see  Certiorari,  g  40. 

I  337.  That  a  judgment  appealed  from  waa 
prematurely  signed,  and  that  .the  appeal  was 
taken  the  day  before  the  Judgment  should  have 
been  signed,  was  no  ground  for  dismissing  the 
appeal.— Madere  v.  Alexandre  (La.)  635, 

I  339.  Judgment  granting  a  new  trial  fteld 
the  final  action  of  tbe  court,  and  aa  appeal 
therefrom  is  governed  by  Code  1907,  i  2S6S,  as 
amended  by  Acts  1900,  Hp.  Sess.  p.  i8o. — Wood- 
ward Iron  Go.  v.  Brown  (Ala.)  829. 

I  346.  A  motion  for  new  trial  suspends  the 
judgment  until  disposed  of  and  until  then  the 
judgment  does  not  become  effective  for  appeaL— 
Woodward  Iron  Co.  v.  Brown  (Ala.)  829. 

(B)  PetltlOB   or  Prarov*  Allowaaee.  aad 
Certlfleat«  or  Aflldavlt. 

I  861.  An  appealable  interest  may  be  shown 
by  affidavit  filed  in  the  district  court  where 
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there  is  no  objection.— Mnlhaapt  T.  f3ts  of 
Shreveport  (La.)  1023. 

VHX.  EFFEOT  or  TBAMFEB  Of 
CAUSE  OB  FBOCEBPnfQS 
THEBBFOB. 

Prohibition  against  proceedings  in  lower  conrt, 
ne  ProUUUoaTS  w. 

<B)  JvrlMletlOB  A«««lve«  br  Amellate 

Court. 

Prohibition  aednit  proceedings  in  lower  court, 
see  ProhibiUon,  i  10; 

XZ.  tPPBBlBDEAg  OB  WAT  OF  PBO- 

OEEDnrcw. 

i  492.  In  a  case  appealable  to  Oie  Supreme 
Court,  the  court  may  order  the  erasure  from 
the  mortgage  books  of  a  judgment  recorded 
thereon  before  taking  of  a  saspensive  appeal, 
where  the  appeal  was  taken  and  granted  after 
the  inscription  of  the  Judgment— Glusean 
Wagner  (La.)  547. 

1  492.  A  judgment  debtor,  who  has  appealed 
suspendrel;  from  the  judgment,  can  compel  the 
era«ure  of  the  judgment  from  the  mortgage 
books,  even  though  the  Inscription  was  made  be- 
fore die  appeal  was  takm.— Glusean  t.  Wagner 
(La.)  647. 

X.  BEOOBD  AHD  PBOOEEDIICQS  NOT 
nf  BEOOBD. 

Expenses  of  record  as  Items  of  colts,  see  Costs, 

Beview  of  criminal  proeecntlonB,  see  Criminal 
Law.  H  loss,  1128. 

(A)  Maftcrs  to  bo  Showu  br  ilMor4. 

Incorporation  of  evidence  In  bill  of  ezeeptioni, 

see  Bzceptions,  Bill  of,  1 16w 
Beriew  of  criminal  nxosecations,  see  Criminal 

Law,  H  IC^  112S. 

I  SOS.  The  appellate  jurisdiction  of  the  Su- 
preme Court,  ratione  materlee,  ebould  appear 
on  the  face  of  the  record.— Shreveport  Bridge 
&  Terminal  Co.  t.  State  Board  of  Appraisers 
(La.)  129. 

(B)  •oopo  and  Oonteata  o(  Rooord. 

BeTiew  of  criminal  prosecations,  see  Criminal 
Law,  i  1088. 

I  529.  On  motion  to  set  aside  an  execution 
and  judgment,  the  judgment  and  verdict  should 
be  euiblted  on  writ  of  error  In  the  record  pvop- 
er,  and  U  riiown  onlr  In  the  tranaertot  they  can- 
not be  coiutdered.— McGnlloch  t.  Defcle  (Fla.) 

eio. 

lOi  Neoessltr  of  BlU  of  Bxeeptloao,  Ouo* 
or  Statemeat  of  Faeta. 

Making  and  filing  of  bill  of  exceptions,  see  Ex- 
ceptions, BUI  of. 

Beview  of  criminal  jprosecatlons,  see  Criminal 
Law,  Si  1090,  Km. 

(D)  Coatenta,  Haklac  and  Settlemoat  of 
Caao  or  Statomoat  of  Faota* 

S  S65.  Under  Code  1806,  |  797.  where  the 
stenographer's  notes  are  in  bet  approred  by  a 
party  litigant,  the  benefit  intended  by  the  no- 
tice has  been  conferred.— Scarborough  t,  Har> 
risen  Naval  Stores  Co.  (Miss.)  143. 

(G)  AathaatleatlM  aad  Oavtlfleatlaa. 

i  612.  A  certificate  to  a  transcript  ot  record 
on  appeal  held  insufficient.— McBamey  v,  Jai^ 
rell  (Fla.)  10. 

(H)  TraaaBlaafoB,   Flllns.   Fvlatlas,  «ad 
flerrlee  of  Coplca. 

8  827.  When  the  transcript  on  appeal  is  filed 
in  the  Supreme  Court  after  the  return  day,  the 


appeal  must  be  dismissed.— Olntf  t.  MoMoe 
Brick  Go.  (La.)  500. 

S 628.  Delay  of  clerk  Held  not  to  excuse  ap- 
lant's  failure  to  transmit  transcript  to  Su- 
preme C^nrt  in  time.— Oirod  Monioe  Brif^ 
Go.  (La.)  COa 

(D  Itofeata,  Ob|eetloaa,  Amaadasaa^  mmM 
Oonaettoa. 

Including  unnecessary  matter  in  neoti  u  af- 
fecting costs,  aee  Costs,  |  2S6. 

f  6S5.  An  ai^>eal  by  the  stat.  tax  collector 
from  a  decision  that  there  is  no  claim  for  taxes 
against  certain  property  AeU  to  be  dismissed  oa 
a  certain  transcrii^.— Lewis  t.  McLellan  DoA 
Co.  (La.)  066. 

(J)  ConolDMlTeaeaa  aad  Effect*  laap— fc- 
las  aad  Coatradletlac 

Bevlew  of  criminal  prosecutions,  see  Criminal 
Law,  I  1111. 

I  668.  The  bill  of  exceptions  stating  that  It 
ctHttalns  all  the  evtdence,  the  Supreme  Court 
cannot  deal  with  It  on  any  contraiy  hypothesis. 
—Excelsior  Steam  Laundry  Go.  v.  Lobmz  (Aim.} 

347. 

(K)  4|aMtl«aa  FrmMatod  tmr  Hcvlaw. 

Beview  of  criminal  prosecuttona,  see  Crininal 
Law,  H  liaOi  112Z, 

I  671.  Where  the  records  of  the  Snprane 
Court  did  not  show  the  submission  of  a  motion 
for  disDiiasal,  but  only  a  salwaissioii  on  the 
its,  the  ouestions.raued  by  the  motlDa  cannot 
be  oonsldered.— North  ItaOaa  Coltulsl  Oo.  t. 
Janovldi-Calafiore  Co.  (Ala.)  339. 

S  6S0.  Bullngs  on  demurrers  cannot  be  R- 
viewed  where  tne  demurrers  do  not  appear  in 
the  transcript— LoulsTllle  *  N.  B.  Co.  t.  Mc- 

Cool  (Ala.)  ^ 

i  681.  The  overruting  ot  a  demurrer  to  an 
amended  plea  cannot  oe  reviewed  when  the 
amendment  does  not  appMr  of  record-— ^UfeAl- 
tUter^Q>man  Co.  t.  Matbews  (Ala.)  416L 

S  602.  Before  tbe  Supreme  Court  can  xeview 
the  court's  action  in  proceeding  to  judgment, 
notwithstanding  a  party's  offer  to  Introduce  far- 
ther testimony,  the  Mil  of  exceptions  most  set 
out  the  testimony.— United  Hardware-Fumitore 
Co.  V.  Blue  (Fla.)  864. 

I  696.  The  suffidency  of  the  eridence  to  sup- 
port the  ooQcIusion  of  the  court  on  the  issues  of 
fact  cannot  be  reviewed  on  appeal  where  the 
finding  is  not  sufficiently  shown  in  the  bill  of 
ezccctuons.— Baumbaner  t.  MoUle  BleebienI 
Supply  Go.  (Ala.)  782. 

I  704.  Denial  of  a  motion  for  Judgment  1b 
d«ault  of  full  answer  to  interrogatories  cannot 
be  reviewed  where  the  interrogatories  were  not 
in  the  record.— Carlisle  T.  Alabanu  Great  Boath- 
•m  B.  Co.  (Ala.)  S41. 

XX.  AflnOMMBHT  OF  WBBOBB 

I  720.  Assignments  of  error  of  a  defendant, 
not  a  party  to  the  decree  appealed  from,  nor 
affected  by  It,  will  not  t>e  considered.— Waanfng- 
ton  V.  Arnold  (Ala.)  463. 

I  731.  An  assignment  of  error  that  "die  mas- 
ter erred  In  the  report  which  he  made  to  tht 
court"  cannot  be  considered.— McMillan  t.  War 
ren  (Fla.)  825. 

S  736.  In  preparing  asslnmsnts  of  mor, 
each  error  relied  upon  should  be  daariy  specified 
and  8«Miratety  asrigned.— McMUltn  t.  wamn 

(Fla.)  & 

8  736.  Where  a  single  assignment  of  wiw  at- 
tacks a  plurality  of  rulihgs,  a  determination  tbat 
one  of  them  la  correct  disposes  of  the  assign- 
ment— McMUlan  v.  Warren  (Fla.)  826. 
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I  740.   Wliere  a  stnffle  aodgnment  of  error  at- 
tacks a  pluralItT  of  ralinga  as  to  the  findings 
of  a  master,  a  aetermination  that  one  of  tbent 
is  correct  disposes  of  the  aaalgnmenL— McMillan 
Warren  (FUl)  825. 

Xn.  BBIEFS. 

t  765.  Counsel  for  defendant  In  error  or  ap- 
pdlee  should  file  in  the  Supreme  Court  a  brief 
In  support  of  the  judgment  or  deene  broueht  np 
for  reriew.~GiUe8pIe  r.  Chapllne  (Tla.)  722. 


XTTT.  mWMXSUAJH  WZTHDBAWAI.,  OB 
ABAHDOKIIEMT. 

Dismissal  of  certiorari,  see  Certiorari,  |  60. 

I  702.  In  the  absence  of  a  judgment  In  the 
transcript  the  Supreme  Gonrt  is  bound  to  dis- 
miss the  appeal  ex  proprio  mota^Eckhaidt  t. 
afateme  (La.)  172. 

{  797.  A'  motion  to  dismiss  an  appeal  comes 
too  late  when  filed  after  answer  to  the  appeal.— 
Ooz  V.  First  Nat.  Bank  of  lAk»  Charles  (La.) 
227. 

I  801.  Motion  to  dismias  appeal  becanae  of 
proceedings  below  after  taking  the  appeal  de* 
nied.— Ex  parte  Byan  (La.)  573. 

I  801.  On  appeal  from  an  order  directing  a 
deliTery  of  the  assets  of  a  dissolved  corporation 
to  liqaidators  appointed  bj  the  atockholdeia, 
instead  of  by  the  Governor,  whether  the  state 
was  entitled  to  have  the  property  delivered  to' 
a  liquidator  apiwinted  by  the  Governor  could 
not  be  determuied  on  a  motion  to  dismiss  the 
appeal.— State  oc  rel.  Gniou  t.  Pet^e'a  Fire 
Ins.  Co.  of  New  Orieana  (La.)  768. 

Xn.  BEVXBW. 

Criminal  proaeentiona,  aee  Criminal  Law,  M 
1184,1177. 

(A)  Scope  «md  BxteMt  In  General. 

Cases  certified  by  court  of  appeals  to  Supreme 

Court,  see  Cowti,  |  224. 
Criminal  proaecntlonB,  aee  Criminal  Law,  I 

1134. 

I  887.  In  reviewing  mlings  upon  a  demurrer, 
the  record  proper  will  be  looked  to,  and  not  the 
bill  of  exceptions.— Bixmlngham  ft  A.  B.  Co.  t. 

Mattisoa  (Ala.)  49. 

I  848.  Where  everything  contained  in  a  spe- 
cial plea  In  an  actiM  for  mallcioas  prosecution 
was  admissible  under  the  general  issues,  It  need 
mot  be  decided  on  aiwcal  whether  it  was  error 
to  sustain  a  demnrrer  to  the  plea.— Abingdon 
Milla  V.  Orogan  (Ala.)  596. 

I  846.  In  reviewing  a  decree  tn  an  agreed 
case,  the  Supreme  Court  can  look  only  to  the 
facts  agreed  on. — Grant  v.  Independent  Order 
of  Sons  and  Daughters  of  Jacob  (Miss.)  698. 

f  864.  Where  for  any  reason  a  question  ask- 
ed a  witness  was  properly  sustained,  the  general 
4Aieetion  to  tbe  question  was  sufficient.— Ala- 
bama Steel  ft  Wii«  Co.  v.  Th<Hnpson  (Ala.)  76. 

I  868.  Where  an  at^al  Is  taken  from  part 
of  the  judgment  rendered  on  separate  demands, 
BO  question  as  to  the  correctness  of  tbe  finding 
on  the  other  demand  can  be  raised.— Cox  v. 
First  Nat  Bank  of  Lake  Charlea  (La.)  227. 

1  866.  Code  1907,  |  8017,  aathoriaing  review 
of  a  ruling  which  compels  the  entry  of  a  volun- 
tary nonsuit,  held  not  to  authorise  tbe  review 
of  questions  or  nilinga  which  did  not  anperin- 
dnce  tbe  nonsoit— Kigle  T.  Patterson  (Ala.)  897. 

S  867.  Where  a  new  trial  is  granted  only 
such  errors  as  affect  the  granting  of  the  motion 
can  be  considered  on  appeal. — Woodward  Iron 
Co.  V.  Blown  (Ala.)  829. 


(B)  Interleontorrt  Oollnteral,  and  8«ppl«- 
mentnry  PvfHjeedlnaB  nnd  ftneetlons. 

I  874.  Judgment  in  petitory  action  dismiss- 
ing the  suit  as  to  defendants  not  alleged  to  be 
in  possessiMi  held  proper. — McQueen  v.  Flas- 
dick-Black  Land  ^  Lumber  Co.  (La.)  7S1. 

(C)  Parties  Untitled  to  AUev*  Brror. 

f  878.  On  appeal  from  judgment  of  dismissal, 
action  of  the  lower  court  in  entertaining  juria- 
dictlon  held  not  reviewable.— State  v.  Tensas 
Delta  Land  Co.  (La.)  216. 

PO)  amendments,  Addtttenal  Proofs,  and 
Trial  of  Cniue  Anew. 

Trial  de  novo  on  appeal  from  justices'  courts, 
see  Justices  of  the  Peace,  1  174. 

Trial  de  novo  on  appeal  in  proceedings  to  es- 
tablish private  roads,  see  Private  Boada,  i  2. 

(■)  Preaasiptlona. 

Review  of  criminal  praaeeutlons,  aee  Criminal 
Law,  I  1144. 

i  900.  In  equity,  as  well  aa  at  law,  every 
presumption  is  in  favor  of  tbe  correctness  of 
the  rulinga  of  tbe  trial  judge.— McMillan  v. 
Warren  (Fla.)  825. 

I  WXL  A  party  resorting  to  an  appellate  oonrt 
must  make  tbe  errore  complained  of  dearly  ap- 
peal—McMillan T.  Warren  (Tla)  825. 

I  907.  Where  the  bill  of  exceptions  does  not 
set  out  all  the  testimony  of  a  certain  witness, 
it  must  be  presumed  on  appeal  that  such  testi- 
mony tended  to  support  defendant's  contentions 
in  some  maimer. — 'Hamrick  t.  Shipp  (Ala.)  932. 

S  900.  Presumption  to  be  Indulged  In  favor 
of  a  decree  stated.— Vary  v.  Thompson  (Ala.) 
951. 

{  926.  It  cannot  be  presumed  on  appeal,  in 
tbe  absence  of  evidence  thereof  In  the  record, 
that  an  insurance  company  was  informed  of  in- 
sured's death  in  writing,  in  order  to  put  the 
trial  court  in  error  for  permitting  a  qoestion  as 
to  when  tbe  company  was  informed  of  insured's 
death,  on  the  ground  that  It  called  for  hearsay, 
and  not  the  b^t  evidence  of  the  facts  sought  to 
be  elicited. — National  Life  ft  Accident  Ins.  Co. 
V.  Lokey  (Ala.)  45. 

I  926.  Where  neither  an  overruled  question 
to  a  party  as  to  a  certain  agreement  nor  tbe 
record  discloses  the  nature  or  relevancy  to  any 
issue  of  any  agreement  prtmosed  to  be  shown, 
error  cannot  be  impated.^RiiUipB  v.  Bradshaw 
(Ala.)  662. 

S  926.  Elrror  in  excluding  evidence  will  not 
be  imputed  if  the  ruling  can  be  snstalned  on 
any  ground.— {Phillips  v.  Bradshaw  (Ala.)  662. 

t  928.  Presumption  on  appeal,  as  to  instruc- 
tions stated.— Owen  v.  Moxom  (Ala.)  627. 

S  928.  A  recital  In  a  bill  of  exceptions  held 
not  to  overcome  an  aBBumption  that  the  court 
in  ejectment  charged  as  to  tbe  constituents  of 
adverse  possession.— Owen  v.  Moxom  (Ala.)  62f7. 

I  986.  Under  the  facts,  held  It  was  to  be  pre- 
sumed that  leave  to  respondents  In  defoult  to 
answer  under  Cktde  1907,  f  3167,  was  granted, 
and  default  was  set  aside,  or  that  the  default 
was  waived  by  complainant— SmlUi  T.  Hill 
(Ala.)  949. 

S  936.  Tbe  court,  on  appeal  from  a  judgment 
of  the  circuit  court  retaking  the  fees  of  wit- 
nesses and  reducing  the  fees  certified  to  by  the 
cleik,  will  presume  the  existence  of  acts  justify- 
ing the  action  of  tbe  court.— Terry  T.  Mont- 
gomery (Ala.)  314. 

§  936.  Where  the  circuit  conrt  letaxes  the 
fees  of  witnesses  as  costs,  the  presumption  is 
that  the  court  is  free  from  error. — Terry  t. 
Montgomery  (Ala.)  814. 
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fl  038.  Recitals  of  a  bill  of  exceptions  held 
not  to  raise  the  presumption  that  it  did  not 
contain  all  the  iDterrogatorles  and  answers  in 
a  deposition  tfaat  Trere  offered  at  the  trial.— 
Butterworth  &  Lowe  v.  Cstbcart  (Ala.)  896. 

(F)  DiMeretloB  of  Lower  Coart* 

I  955.  The  appointment  of  a  receiver,  tfaoufch 
a  matter  of  sound  judicial  discretion,  is  reris- 
abb  by  the  Supreme  Court— Albritton  r.  Lott- 
Blacksnear  Commission  Co,  (Ala.)  65S. 

I  056.  The  extending  of  time  for  taking  tes- 
timony in  an  equity  case  rests  within  the  dis- 
cretion of  the  trial  court,  which  will  not  be 
disturbed  unless  an  abuse  thereof  clearl/  ap- 
pears.—McMillan  T.  Warren  ^Fla.)  820. 

I  968.  Discretion  in  allowing  amendments 
vul  not  be  interfered  vitfa  by  the  appellate 
court  in  the  absence  of  gross  and  flagrant  abuse. 
—Morgan  v.  Eaton  (Fla.)  806. 

I  970.  Where  no  abuse  of  discretion  is  shown 
in  extending  the  time  for  taking  testimony  in 
an  equity  case,  the  order  will  not  be  reversed 
on  appeal.- Spencer  v.  Spencer  (Fla.)  146i 

(O)  4ne«ttons  of  Fact,  Verdict*,  ud  Flnd- 

Beview  of  criminal  prosecutions,  see  Criminal 
Law,  {  11S8. 

t  1001.  In  an  action  against  a  railroad  com- 
pany for  the  death  of  iilaintiff's  Intestate  by  be- 
ing struck  by  one  of  its  engines,  the  Supreme 
Court  on  appeal  could  not  pass  upon  the  euf- 
flciency  of  certain  evidence  tending  to  show 
wanton  or  willful  Injury  by  defendant's  agent, 
taicredible  as  the  evidence  may  aoem.— Biiming- 
ham  BouOwm  B.  Co.  v.  Fox  (Ala.)  880. 

I  1001.  In  reviewing  the  sufficiency  of  the 
evidence,  held,  that  the  question  for  determina- 
tion is  whether  as  reasonable  men  the  jury  could 
have  found  the  verdict  from  the  evidaice  ad- 
duced.—Pensaoola  Electric  Co.  v.  Bissett  (Fla.) 
367. 

I  10<^  The  issues  on  conflicting  evidence  are 
for  the  jury,  and  a  verdict  supported  by  evi- 
dence, if  credited  by  the  jutr,  will  not  be  dis- 
turl>ed  on  appeaL- Woodward  Iron  Co.  v.  Shee- 
han  (Ala.)  ^ 

I  1002.  A  judgment  on  conflicting  evidence 
will  not  be  reveiied,  unless  clearly  against  the 
weiriit  of  evidence.— Coleman  v.  New  Orleans 
By.  &  Light  Co.  (La.)  386. 

S  1003.  Statement  of  when  a  verdict  will  be 
disturbed  on  appeal  as  insufficiently  supported 
by  evidence.— Home  Telephone  Co.  t.  Robert- 
son (Ala.)  655. 

I  1004.  Finding  as  to  the  amount  to  be  al- 
lowed for  personal  injuries  will  not  be  disturbed, 
unless  some  rule  of  law  has  been  violated,  and 
the  jury  were  not  governed  by  the  evidence.— 
Harhy  v.  Florida  East  Coast  Hotel  Co.  (Fla.) 
193. 

8  1004.  The  amount  of  recovery  for  personal 
injuries  and  physical  pain  Is  within  the  province 
of  the  Jury,  subject  to  such  review  as  is  neces- 
sary to  prevent  an  abuse  of  their  discretion.— 
Harby  v.  Florida  East  Coast  Hotel  Co.  (Fla.) 
193. 

S  1004.  A  verdict  will  not  be  disturbed  for 
inadequacy  of  damages,  where  the  jury  could 
reasonably  have  placed  on  the  injury  and  suf- 
fering the  amount  allowed. — Harby  v.  Florida 
East  Coast  Hotel  Co.  (Fla.)  193. 

S  1004.  Where  there  is  no  certain,  unc<»itra- 
dicted  evidence  that  the  verdict  was  excessive, 
the  judgment  will  not  be  reversed.— Atlantic 
Coast  Line  R.  Co.  v.  Turner  (Fla.)  586. 

S  1004.  Where  damagea  allowed  are  not  clear- 
ly excessive,  sn  appellate  court  will  not  disturb 


a  finding  sustained  by  the  evidence.— Florida 
Bast  Coast  Ry.  Co.  v.  Laasiter  (Fla.)  9T5. 

I  1005.  Where  the  trial  judge  has  directed 
the  filing  of  ronittiturs,  bnt  has  oHwrwlae  re- 
fused to  Interfere  with  the  Jadgmen^  an  iqw^- 
late  court  will  do  likewise  unless  the  amounts 
of  the  verdict  are  stlU  inch  as  to  shock  its  ju- 
dicial conscience.— Pensacola  Electric  Co.  t. 
Bissett  (Fla.)  367. 

8  1009.  A  final  decree  will  not  be  reversed, 
where  the  conflicting  evidence  does  not  pre- 
ponderate against  the  conclusions  of  the  cnan- 
cellor.— Slorah  v.  Wilcox  (Fla.)  12. 

I  1009.  The  findings  of  a  chancellor,  where 
the  testimony  is  not  taken  before  him,  should 
not  be  diaturoed  on  appeal  unless  dearly  shown 
to  be  erroneous.- McMillan  t.  Wairen  (FlaJ 
825. 

I  1009.  Decree  for  defendant  In  foredosars 
held  sustained  by  the  evidence.— Blndvorth  t. 
Bray  (Fla.)  957. 

8  1017.  A  referee's  findings  based  on  Ids  ex- 

amination  of  witnesses  orally,  with  opportunity 
to  observe  their  manner,  are  presumed  on  ap- 
peal to  be  correct— Roy  v.  O'Neill  (Ala.)  946, 

{  1017.  The  findings  of  a  referee  on  qnestioiu 
of  fact  where  witnesses  are  examined  before 
him  are  as  conclusive  as  the  verdict  of  a  jmrf. 
Humphreys  t.  Drew  ^la.)  362. 

t  1017.  In  an  action  against  a  carrier  for 
Injuries  to  stock,  a  certain  question  held  one  of 
fact  for  the  referee  acting  as  a  jury. — Atlantic 
Coast  Line  R.  Co.  v.  Coadunan  (Fla.)  377. 

8  1020.  Question  whether  a  shipper  consent- 
ed to  a  specified  valuation  held  tot  a  referee 
acting  as  a  jury.— Atlantic  Coast  Line  B.  Co. 
V.  Coachman  (Fla.)  877. 

8  1024.  Finding  that  mansginc  partner  of 
firm  was  a  resident  of  the  state  will  not  be  dis- 
turbed when  not  against  weljdit  of  evidence^— 
Weil  Bros,  ft  Bauer  t.  a  N.  Adana  ft  8<n 
(La.)  757. 

<H)  HKradMa  Bsmt. 

Criminal  MMecuttons*  see  Criminal  Law,  B 
1162,  1177. 

I  1026.  An  appellate  eonrt  slionld  not  reverse 
a  judgment  for  an  erroneous  mliUt  where  it 
clearly  appears  that  the  party  comiHalninc  was 
not  injured  thereby.- Pensacola  Electric  Gow  t. 
Bissett  (Fla.)  367. 

f  1081.  Under  tiw  statute  the  error  in  admit 
ting  evidence  in  a  case  tried  bj  the  ooart  heU 
to  require  a  reverssL— Brandon  t.  ProgieSB  IMS- 
tilling  Co.  (Ala.)  64a 

8  1031.  Where  a  specisl  Instruction  announ- 
ces an  erroneous  proposition,  it  must  affirma- 
tively appear  that  the  presumptive  harm  has 
been  entirely  removed.— Pensacola  Electtie  Co. 
V.  Bissett  (Fla.)  367. 

8  1082.  A  iwrty  complaining  of  the  sostain- 
ing  of  an  objection  to  a  question  asked  a  wit* 
ness  held  required  to  show  what  the  answer  of 
the  witness  would  have  been  liad  he  been  per- 
mitted to  answer.— Alaliama  Sted  ft  Wire  Gow 
V.  Thompson  (Ala.)  76. 

I  1033.  A  party  cannot  complain  that  in- 
structions are  contradictory  whoi  the  erroneoos 
instruction  Is  favorable  to  bim.— Robert  H. 
Green  ft  Sons  v.  UneriUe  Drug  Ca  (Ala.)  43S. 

{1033.  In  attadiment  proceeding^  In  which 
ers  intervened  as  claimants  of  the  goods,  any 
error  in  admitting  evidence  of  a  claim  of  exemp- 
tions 1^  fitvorable  to  daimants,  if  the  exemp- 
tion involved  tiM  goods  sowdit  to  be  atmdied.— 
M.  Weinsteln  ft  Sou  r.  Tieldfaag  Bros,  ft  Oo. 
(Ala.)  601. 

I  1040.  The  error.  If  any,  in  rolings  on  de- 
murrers to  pleadings,  was  not  prejudicial,  where 
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the  partr  was  entitled  under  other  pleadlofs 
to  introduce  all  the  evidence  that  he  coold 
trodace  under  all  bis  pleadinga— Alabaaia  Stcd 
&  Wire  Co.  v.  Thompeon  (Aia.)  75. 

I  1040.  Error  in  austaining  a  demnrrer  to  a 
replication  to  a  plea  held  harmleBB.— Broylea  T. 
Central  of  Geor^a  R7.  Co.  (Ala.)  81. 

I  1010.  Any  error  in  saataining  a  demurrer  to 
a  ptoa  k^d  harmlesiL  in  view  of  other  pleas  al- 
lowed to  stand  whicn  contained  the  same  mat- 
ters.—State  Ute  Ins.  Co.  of  Indianapolis  v. 
Westcott  (Ala.)  344. 

i  1040.  Error,  if  any,  In  sustaining  demur- 
rers to  special  pleas  to  a  complaint  for  slander, 
because  not  sufficiently  specidc  to  comply  with 
Code  1007, 1  S340,  held  to  be  without  injury^ 
Sehuler  t.  Fischer  (Ala.)  38a 

t  1040.  The  suataining  of  a  general  demurrer 
to  a  plea  incapable  of  amendment  so  as  to  make 
it  good  held  not  prejudicial.— Staples  v.  Steed 
(Ala.)  646. 

I  1040.  Any  error  in  oTemiUng  a  demurrer 
to  a  dosa-Jiill  held  harmless.— Brown  t.  Powers 
(Ala.)  047. 

I  1040.  Any  error  in  sustaining  a  demurrer 
to  a  special  plea  Is  harmless,  where  the  matter 
pleaded  can  be  shown  under  general  issue.— 
LouisvUle  &  N.  B.  Co.  T.  McCool  (Ala.)  656. 

I  1040.  If  pleas  are  so  defective  that  a  mo- 
tion to  strike  wonld  be  pn^er,  sustaining  a  de- 
mnrrer thereto  held  not  reveiuble  error.— Hum- 
phreys V.  Drew  (Fla.)  362. 

i  1041.  Refusal  of  a  referee  to  allow  filing  oC 
additional  pleas,  if  error,  hsM  not  prejudicial. — 
Atlantic  Coast  Lina  B.  Gou  t.  Coachman  (Fhu) 
377.  .  . 

I  1042.  Where  testimony  covered  by  special 
pleas  is  admitted  under  a  plea  of  general  issue, 
the  action  of  the  court  in  striking  the  special 

Kleas  need  not  be  reviewed,  since  no  harm  could 
ave  resulted  from  striking  the  special  pleas. — 
Florida  By.  Co.  v.  Dorsey  (Fla.)  963. 

%  1048.  A  question  and  answer  of  a  witness 
held  not  prejudicial  error. — Pace  T.  LouisTllle 

&  X.  R.  Go.  (Ala.)  52. 

I  1048.  Certain  evidence,  though  in  response 
to  a  question  calling  for  a  conclusion,  held  not 
prejudicial.— Pace  v.  Louisville  &  N.  R.  Co. 
(Ala.)  6Z 

I  1048.  A  question  and  answer  of  a  witness 
held  not  to  constitute  reversible  error.— Pace  t. 
Louisville  &  N.  K.  Co.  (Ala.).  52. 

S  1050.  The  error  In  admitting  certain  evi- 
dence held  prejudicial.  —  Brandon  v.  Progress 
Distilling  Co.  (Ala.)  640. 

i  1060.  For  error  in  admitting  testimony  of 
the  ^ood  reputation  of  an  unimpeached  witness, 
the  judgment  will  be  reversed,  where  the  evi- 
dence is  evenly  balanced. — Brewer  t.  MiiUins 
(Miss.)  257. 

I  1061.  Any  error  In  permitting  a  witness  to 
state  that  another  signed  a  receipt  was  harm- 
less, where  the  latter  subsequently  testified  that 
he  did  so.— National  Life  &  Accident  Ins.  Co.  T, 

Lokey  (Ata.)  45. 

I  1063.  Erroneous  rulings  on  the  admissibil- 
ity of  evidence  cannot  be  cured  by  charges. — 
Pace  v.  Louisville  &  N.  B.  Co.  (Ala.)  52. 

f  1053.  Where  counts  are  withdrawn  and 
evidence  introduced  thereunder  excluded,  excep- 
tions to  the  introduction  of  the  evidence  are  ren- 
dered unavailable.— Alabama  Steel  &  Wire  Co. 
V.  Sells  (Ala.)  921. 

I  1063.  In  an  action  for  Injuries  to  a  rail- 
road switchman,  reception  of  certain  testimo- 
ny held  not  reversible  error.— Florida  East 
Cfoast  By.  Co.  v.  Lassiter  (Fla.)  975. 


AvpMtl  amd  Error 


I  1056.  In  detinue,  the  exclusion  of  certain 
endoice  ksM  not  prejudicial.- Kem  t.  Cox 
(Ala.)  401. 

I  1066.  In  attachment  proceeding?,  in  wbidi 
certain  persons  intervened  as  claimants,  held, 
that  the  court  could  not  be  put  in  error  for  ex- 
cluding evidence  of  the  sale  of  certain  goods  to 
claimants.- M.  Weinsteln  &  Sons  v.  Yielding 
Bros.  &  Co.  (Ala.)  591. 

i  1066.  Where  the  part  of  the  excluded  evi- 
dence remaining  after  the  part  thereof  ex- 
cluded as  being  a  conclusion,  was  irrelevant 
and  immaterial,  the  court  will  not  be  put  in  er- 
ror for  excluding  all  the  testimony,  uough  no 
part  of  it  was  objected  to  as  being  irrelevant 
and  immatsiiaL— AMngdon  Mills  t,  Grogan 
(Ala.)  696. 

I  10.5G.  In  an  action  on  an  Insurance  policy, 
error  in  the  exclusion  of  evidence  of  other  in- 
surance held  barmrees,  under  the  drcumstanees. 
—London  Guarantee  &  Accident  Co.  t.  Mlsds* 
sippi  Cent  B.  Go.  (Miss.)  787. 

S  1057.  The  error,  if  any,  in  excluding  evi< 
dence  of  «  fact  subsequently  proved  is  not  prej- 
udicial.— Kramer  v.  Compton  (Ala.)  351. 

i  1057.  Plaintiff  held  not  entitled  to  ob- 
ject to  the  exclusion  of  certain  evidence,  the 
substance  of  which  was  thereafter  admitted 
without  objection.— Butterworth  &  Lowe  t. 
Cathcart  (Ala.)  896. 

I  1058.  The  error,  if  any.  In  excluding  th« 
answer  of  a  witness  to  a  question  put  to  mm  ii 
without  injury  where  the  witness  subsequently 
without  objection  nve  Us  answer  to  the  ques> 
tion^Knmer  t.  Compton  (Ala.)  361. 

ilOSS.  An  improper  objection  to  a  question 
ed  a  witness  is  harmless  error,  where  the 
witness  had  already  answered  the  qnestion.— 
United  Haidware-Fumitnxe  Co.  T.  Blue  (Fla.) 

364. 

S  1064.  Where  the  general  affirmative  charge 
should  be  given  for  defendant,  the  error,  if  any, 
in  the  manner  in  which  it  was  siven,  or  in  any 
other  instruction,  was  without  injury  to  plain- 
tiff.—Tobler  T.  Pioneer  Mining  &  Mfg.  Co. 
(Ala.)  86. 

I  1064.  tn  an  action  for  issuing  without 
probable  cause,  and  mallciouBly,  a  search  war- 
rant, an  instruction,  erroneous  because  argumen- 
tative, held  not  prejudicial.— Gulsbr  t.  Louis- 
ville ft  N.  R.  Ca  Uls.)  892. 

I  1064.  In  ejectment,  though  a  charge  is  not 
commendable,  its  giving  held  not  revenible  er^ 
ror.— Owen  T.  Mozom  (Ala.)  627. 

i  1068.  Those  parts  of  the  charge  which  re- 
lated to  the  measure  of  damages,  if  error,  were 
without  injury,  where  the  jury  found  for  the 
defendants.- Huson  Ice  ft  Machine  Works  v. 
Bland  ft  Chambers  (Ala.)  445. 

(I)  Krror  Waived  Ik  AppellMe  Coart* 

S  1079.  An  assignment  of  error  on  the  rec- 
ord, without  more,  does  not  amoont  to  insist- 
ence in  argument,  and  the  assignment  will  be 
regarded  as  waived.— Alabama  Steel  &  Wire 
Co.  V.  Sells  (Ala.)  921. 

I  1079.  Assignments  of  error  held  not  to 
amount  to  an  insistence  In  argument;  and  to  be 
a  waiver  of  error.— Alatiama  Bteel  ft  Wire  Co. 
V.  Sells  (Ala.)  021. 

(J)  DectaloBa  mt  IntcrBteUata  C«arts. 

J 1086.  The  judgment  of  the  district  court, 
Ich  lias  superviuon  over  justice  of  the  peace 
courts,  that  an  irregularity  has  been  committed 
in  Bucn  a  court  greater  than  believed  by  the  Su- 

£reme  Court,  vriil  not  be  changed. — Le  Blue  t. 
e  Smith  (La.)  683. 
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(K)  8iiba*««aMt  AwMla. 

I  1008.  Hie  judgment  on  a  first  appeal  Ii  not 
M9  Judicata  on  a  subseqnent  appeal  as  to  one 
not  a  partj  to  the  first  appeal.— Lee  T.  Powell 
Bxoa.  &  Sanders  Co^  (La.X314. 

ZVn.  SBTEBMIHATXOir  AlTD  mSPO- 
■inoir  OF  0A17SB. 


Law,  H  UB% 


[nal  Di 


(A)  D«eIsIon  In  General. 

f  1105.  Where  on  appeal  certain  causes  be- 
tween th^  same  parties  nave  been  consolidated 
only  for  the  purpose  of  argument,  the  Supreme 
Conrt  will  not  withhold  Its  judgment  in  the 
one  to  await  the  final  determination  of  the  other 
suit— Concrete  Construction  &  Contracting  Co. 
T.  Pratt  (La.)  1S3. 

f  1106.  On  appeal  In  proceedings  to  pro- 
cnre  the  cancellation  of  assessments,  held,  that 
the  case  must  be  remanded  b;  the  Supreme 
Court  upon  determining  that  sudi  assessmentfl 
were  improper;  It  being  unable  to  determine 
what  to  deduct  from  flie  total  aaaessment  be- 
cause of  the  improper  asseesmenta.- Fidelity 
Mnt.  Life  Ins.  Co.  v.  Fitzpattick  (La.)  118. 

f  1106.  Where  appellee  moves  to  dismiss  on 
the  ground  of  acquiescence  by  appellant  b^  un- 
necessarily paying  the  costs,  the  case  will  be 
remanded  tiiat  endence  may  be  introduced  to 
establish  mch  facts.— Sims  t.  Jeter  (La.)  247. 

I  1119.  Appeal  from  order  dismissing  suit  as 
to  certain  defendants  affirmed  so  far  as  it 
maintains  the  suit  against  a  wrfe  defendant- 
McQueen  T.  Flasdlck-Bladc  Land  A  Lumber  Oo. 

(LaO  781. 

(B)  ASirmnnee* 

Review  of  criminal  prosecutions,  sea  CMmlnal 
Law,  i  1182. 

I  IISS.  Where  there  Is  eTidoiee  to  sunrort 
findings  and  the  decree,  and  no  error  appears, 
the  decree  will  not  be  disturbed.— Tatmn  v. 

Price-Williams  (Fla.)  3. 

I  1135.  Where  the  proof  sustained  the  alle* 
gations  of  a  bill  for  specific  performance,  the 
decree  awarding  It  will  be  sustained  on  ajq^eal. 
— Golson  y.  Boyett  (Fla.)  141. 

I  1135.  Where  no  errors  of  law  appear,  and 
there  is  testimony  to  support  the  verdict,  and 
it  does  not  appear  that  the  jury  were  not  gor- 
exned  by  the  evidence,  the  Judgment  will  be 
affirmed.— Florida  By.  Co.  v.  Dorsey  (Fla.)  968. 

(D)  II«T«VMkL 

Bevlew  of  criminal  prowentions,  see  Criminal 
Law,  f  1188. 

I  1166.  Appointment  of  a  receiver  before 
bill  filed  will  be  revoked  on  appeal  without  ref- 
erence to  the  merits  of  the  application.— Howell 
&  HoweU  T.  Harris,  Cortner  ft  Co.  (Ala.)  935. 

i  1178.  Plabititr  held  entiUed  to  amend  his 
pleadings  after  reversal  and  remand  so  aa  to 

ask  for  a  reduction  of  an  assessment  as  alterna- 
tive relief  in  a  suit  for  cancellation  of  a  tax. — 
Fidelity  Mut  Life  Ins.  Co.  v.  Fit^atricfc  (La.) 

APPEARANCE. 

In^  court,  see  Justices  of  the  Peace, 

APPLIANCES. 

Defective  and  dangerous  appliances,  liability  of 
master  for  injuries  to  servant,  see  Master  and 
Servant,  ||  101,  129.  208. 

For  tran^tortatiou  of  passengers,  sufficiency 
and  safety,  see  Orriers,  |  290. 


APPLICATION. 

For  enactment  of  special  or  local  law,  Botloe  of 
intention,  see  Statutes,  {  8^. 

Of  asseto  of  partnership  to  liabilities,  see  Part- 
nership, I  183. 

Of  inatmctiona  to  case,  see  Criminal  Lav.  i 
814;  Trial,  H  252;  258. 

For  particular  remediet  or  forma  of  relief. 
See  tajnnetimi,  H  143,  148. 
Allowance  of  appeal  or  writ  of  error,  see 

peal  and  Error,  |  361. 
Continuance,  see  Criminal  Law,  {  603. 
New  trial,  see  New  Trial,  SI  117-162. 
Sale  of  property  of  decedent  see  Elzecntois  and 

AdmiiOstrators,  JM  832,  335. 
Striking  out  pleaoing  or  defense,  see  Pleading. 

SI  356,  362. 

Vacatiwi  or  disscdntion  of  injunctlm,  aee  Zn- 
jonction,  1  172. 

APPOINTMENT. 

Of  executors  and  administrators,  see  EEeeutors 

and  Administrators,  U  20,  29. 
Of  receivers,  see  Receivers,  H  29-07. 
Of  receivers  for  instdnnt  oorporationa^  aee  Ooi^ 

pozatlons,  I  553. 
Of  reeelvera  in  foredosore  prooee^ni^  eea 

MortsBfea,  i  466. 

APPORTIONMENT. 

Of  ooets,  see  Costs,  i  61. 

APPRAISAL 

Adjustment  of  loss  under  insurance  p<^C7,  sea 
Insurance,  |  665. 

APPROPRIATION. 

Of  proiwrty  to  public  use,  see  Eminent  DnnaiB. 

APPURTENANCES. 

Descr^tlon  In  deed, 'see  Deeda^  {  111. 

ARBITRATION  AND  AWARD. 

See  Reference. 

Adjustment  of  loss  under  insuranoe  policy,  we 
Insurance,  |  665. 

ARGUMENTATIVENESS. 

In  instmetioiu,  lee  Criminal  Iav,  |  SOT ;  Trial, 
{  240. 

ARGUMENT  OF  COUNSEL 

In  dvit  actions,  see  Trial.  {  121. 
In  criminal  prosecutions,  aee  Criminal  Zaw,  S§ 
699,  780, 

ARRAIGNMENT. 

See  Criminal  Law,  |  279. 

ARRAY. 

Challenge  to  array  of  Jurors,  see  Jut*  11  UQ, 

117. 

ARREST. 

See  Bail. 

Evidence  of  reelatance,  see  Criminal  Law,  1 351. 

Illegal  arrest,  see  False  Imprisonment 

n.  OM  CBnCXlTAI.  OHABOBS. 

Warrant  for  arrest  in  criminal  prosecattona,  see 

Criminal  Law.  H  217.  218. 
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ASSAULT  AND  BATTERY. 

I.  CnnZi  T-TAWTT-fpy. 

Asfl&ult  on  convict,  see  Ooa^ta,  |  IOl 
Goi^ral  punUlmieiit  of  convict.  Me  OwTletit 

On  g|nenger,  liability  of  carrier,  lee  Carrien, 

<B)  ActioBS* 

Form  of  action  against  master  for  assault  by 

senrant,  see  Master  and  Servant,  S  326. 
Misjoinder  of  caases  of  action,  see  Action,  i  50. 

I  19:  A  penon  assauited  vitinrnt  provoca- 
tion in  a  pnollc  street  held  entitled  to  compen- 
sation in  money.— Garrick  t.  Joachim  (La.)  173. 

I  24.  Comi»ensatozy  damages  may  not  be  re- 
covered in  an  action  for  assault  and  battery, 
unless  specially  claimed.— Sloss-Sheffield  Steel  & 
Iron  Co.  T.  iHdunson  (AlaJ  S04. 

n.  caxMnrAK  BEBPomuBiuTT. 

Assanlt  with  intent  to  kill,  see  Homicide,  i  lOa 

ASSEMBLY. 

legislative,  see  States,  |  87. 

ASSENT. 

Of  parent  to  employment  of  child,  see  Parent 
and  Child,  {  7. 

Of  parties  to  contracts  in  general,  see  Con- 
tracts, I  16. 

Of  state  to  be  sned,  see  States,  1 101. 

ASSESSMENT. 

Of  damages  in  general,  see  Damages,  f  216. 

Of  expenses  of  pablic  improvements,  see  Munic- 
ipal Goiporabons,  M  406-490.  625.  58& 

Of  taxM,  see  Schools  and  School  IMstricts,  I 
108;  rriuation,  H  348,  600. 

ASSETS. 

Of  estate  of  decedent,  see  Bxecators  and  Ad- 
ministrators, I  30. 
Of  partnership,  see  Partnership,  |  183. 

ASSIGNMENT  OF  DOWER. 

See  Dower,  |  114. 

ASSIGNMENT  OF  ERRORS. 

See  ^peal  and  Error,  H  720,  74a 

ASSIGNMENTS. 

Tot  benefit  of  creditors,  see  Awignments  for 
Benefit  of  Creditors. 

Spedfie  performance  of  contract  to  as«gn  coo- 
tract  for  personal  services,  see  Specific  Per- 
formance, H  14<  78. 

Validity  as  to  creditors  or  subsequent  parehaa- 
ers,  see  Fraudulent  Conveyances. 

Tran$fert  of  partioular  tpeciet  of  properly, 
rifihu,  or  m»U-ume»ta. 

fiee  Bills  and  Notee,  ||  324,  826;  Chattel  Mort- 
gages, |  211. 

Debts  secnred  Iqr  mortgage,  see  Chattel  Mort- 
gages. 1 211. 

Insar^nce  policy,  see  Insurance,  I  122. 

I.  BEQVIHTEB  AXD  VALIDITY. 

Priority  of  equitable  assignment  over  garnish- 
ment, see  Gamisbmeot,  i  108. 


(A)  Pvopertr*  Bst«<es,  uuA  M^ta  AasiaCM« 

tiblo. 

t  10.  An  agreement  held  valid  by  which  a 
debtor  transfers  to  bis  creditor  a  credit  which 
la  to  mature  at  some  future  time  in  satisfaction 
of  a  debt  not  yet  matured,  or  even  not  yet  In 
existence.— Cox  v.  First  Nat  Bank  of  'Lake 
Gharlee  (La.)  227. 

n.  OPEBATIOH  AKD  EFFECT. 

Priority  of  equitable  assignment  over  garnish- 
ment, see  Garnishment,  1 108. 

IV.  AOTIONS. 

}137.  Evidence  held  InsaflScient  to  show  a 
e  by  the  lessee  of  a  plsntation  of  hla  out- 
standing accounts   to  ms  lessor.— Yeiver 
Murdoch  (La.)  1028. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy,  ||  164-S02. 

XL  ooEvmuonoH  amb  ofebatiox 

IX  OENEBAK. 

I  184.  A  general  assignment  of  all  a  debtor's 
property  to  pay  debts  generally  vests  in  grantee 
the  entire,  lndefeasll>ie  title,  leaving  to  grantor 
no  title,  legal  or  aqaitabl&— Butt  v.  McAb>lne 
(Ala.)  420. 

VI.  BIGHTS  AND  REBtSDISB  OF  Aft. 
8IONOB. 

Laches  In  enforcing  right  of  BBdcnttr  to  sur- 
plus, see  Trusts,  f  365. 

ASSOCIATIONS. 

Mutual  benefit  insurance  asKKsiatlons,  see  Id- 
Burance,  ||  693,  7^. 

ASSUMPSIT,  ACTION  OF. 

IMstincti(»B  between  actions  of  assumpsit  and 
case,  see  Action,  S  30. 

Particular  Implied  contracts  as  gronnds  of  ac- 
tion, see  Account  Stated ;   Work  and  Labor. 

g  S.  The  common  counts  cannot  be  properly 
applied  to  an  action  for  breach  of  an  implied 
warranty^Anstin  v.  BeaU  (Ala.)  4S7. 

ASSUMPTION. 

As  to  facts  by  trial  court  In  instructing  Jury, 

see  Trial,  1 191. 
Of^sk^^  ^^loytf,  see  Master  and  Servant  ff 

ATTACHMENT. 

See  Execution;  Oamldunent;  Sequestration. 
Enmptioiis,  see  Homestead. 

I.  XATDBB  AHD  OBOUNDI. 

Attachment  against  partnership,  see  Partner- 
ship. I  ao8. 

n.  FBOPEBTT  SUBJECT  TO  ATTACB- 
MBXT. 

Exemptions,  see  Homestead. 

vm.  ciiAncs  bt  thibd  peksohs. 

{  308.  A  claim  of  exemptions  by  defendant 
in  attactunent,  which  was  contemporaneous  with 
Iier  sale  of  Uie  attadied  goods  to  claimant  and 
defendant's  failure,  held  properly  admitted  In 
evidence  in  proceedings  to  try  the  right  of  prop- 
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ertr  between  plaintiff  aod  claimant.— M.  Weln- 
stein  &  Soot  t.  Yielding  Bros.  &  Co.  (Ala.)  S91. 

I  308.  In  proceeding  on  a  claim  hj  third 
parties  to  property  levied  on  by  plaintiff  In  at- 
tachment against  S.  Ll  W.,  It  was  immaterial 
whetb^  8.  L.  W.  was  a  man  or  woman :  no 
question  of  coverture  being  iovolved.— M.  Wein- 
Bteln  k  Sons  t.  Yielding  Bros.  A  Co.  (Ala.)  S&l. 

f  806.  On  the  tiial  or  the  right  of  property 
between  a  claimant  of  attached  property  and 
plaintiff  in  attachment,  plaintiff  must  prove  the 
levT  of  process  to  make  out  a  prima  facie  case, 
and  was  not  entitled  to  recover  where  no  attach- 
ment or  levy  was  shown  to  have  been  made.— M. 
Weinstein  it  Sons  r.  YleMinf  Bros.  &  Co.  (Ala.) 

nei. 

XI.  WBONOFUX  ATTAOHMEHT. 

I  373.  A  plea  in  trover  held  not  to  state  a 
defenee.— Mattingly  v.  Houston  (Ala.)  78. 

fi  380.  In  an  actlou  of  trover,  a  charge  held 
properly  refused.— Mattlngly  t.  Hoaston  (Ala.) 

ATTENDANCE 

Of  witnesses,  see  Wttnesses,  U  2-32. 

ATTESTATION. 

Adcnowledgments  In  feneral,  see  Adtnowledf- 
meat. 

ATTORNEY  AND  CLIENT. 

Advice  of  counsel  institntlng  prosecution,  as 
constituting  probable  cause,  see  Malicious 
Prosecution,  f  21. 

Argument  and  conduct  of  counsel  at  trial,  see 
Criminal  Law,  H  699,  730 ;  TrlaL  {  121. 

Attorneys  In  fiict,  see  Principal  and  Agent. 

XL  BETAIITEB  AND  AUTHOBITT. 

I  88.  The  acts  of  an  attorney,  so  far  as  the 
pttwedare  In  a  case  is  concerned,  are  binding 
on  his  client. — Scarborough  t.  Harrison  Naval 
Stores  Co.  (Miss.)  143. 

XV.  OOKPEirSATXOlfMfD  USK  OF 

ATTORinnr. 

(A)  Fee*  mm*  Other  RewuenUloM. 

Attorney's  fees  as  damages,  see  Damages,  1  71. 
Attorney  fees  of  receiver,  see  Receivers,  |  154. 

ATTORNEYS  IN  FACT.  , 

See  Principal  and  Agent 

AUCTIONS  AND  AUCTIONEERS. 

Compensation  of  auctioneer  to  sell  property  in 
hands  of  receiver,  see  Receivers,  |  96. 

Sale  of  piCQierty  in  hands  of  receiver,  see  Re- 
oeiTeiB,  i  134. 

AUDITA  QUERELA. 

Bill  of  leview  in  equity,  see  EJquity,  H  442, 
446. 

Relief  against  execution  In  general,  see  Ek- 
ecution,  1  163. 

Relief  against  judgment  by  equitable  proceed- 
ings, see  Judgment,  i|  407-460. 

Relief  against  judgment  by  motion  or  other  pro- 
ceedings  in  same  action,  see  Judgment,  |i  336, 
337. 


AUDITORS. 


See  Reference. 


AUTHENTIC  ACT. 

Ackaowiedgment  at  gift  of  land,  see  Ai^aonl- 

edgment,  S  19. 
Deed  of  gift,  see  Gifts,  |  26. 

AUTHENTICATION. 

Of  documents  offered  in  evidence,  see  Evidence, 


record  A>r  purpose  of  review,  aee  Appeal 
and  Error,  |  612. 

AUTHORITY. 

Of  ^enta,  see  Principal  and  Agent,  H  70,  99, 

Of  attorneys,  see  Attorney  and  Client,  |  88. 
Of  executors  or  administrators,  see  Bneutors 

and  Administrators,  H  129-151. 
Of  judges,  see  Judges,  |  26. 

Of  justices  of  the  peace,  see  Justices  of  the 
Peace,  H  44,  60. 

Of  officers  and  agents  of  «>n>orations  in  sen- 
eral,  see  Corporations,  U  4:23-432. 

Of  officers  to  take  acknowledgment,  see  Ac- 
knowledgment, I  19. 

Of  partner  to  represent  firm,  see  Partoershiik 
IS  161, 164. 

Of  receivers,  see  Receivers,  H  81-86. 

To  make  admission  Undlng  another,  we  Evi- 
dence,  |  253. 

AUTOMOBILES. 

On  etxeets,  liaUUtieB  for  injuries,  see  Uuni<d- 
pal  Corpozations,  |  706. 

AUTREFOIS  ACQUIT  AND  CONVICT. 

See  Criminal  Law.  S  200. 

AVOIDANCE. 

Of  contract,  see  Contracts,  {  261. 

Of  insurance  policy,  see  Insurance,  SS  229,  2S1. 

282. 

Pleading  matter  in  avoidance,  see  Pleading,  I 
136. 

AWARD. 

Of  municipal  contract  to  lowest  bidder,  see  Ud* 
nidpal  Corporations,  |  336w 

BAIL 

n.  nr  oBiiiniAii  PBOssovnon 

I  43.  A  nerson  cbatged  with  a  capital  otEense 
is  not  entifled  to  bdU,  U  the  proof  ia  erident 
or  the  presumption  greaL  except  nnder  extnor* 
diuary  circamstances.— Martin  t.  State  (Hisa.) 

258. 

I  44.  Under  Gen.  Acts  Sp.  Sees.  1909.  p.  62, 
one  convicted  of  murder  in  the  second  degree 
and  sentenced  to  Imprisonment  for  IS  years  htU 
not  entitled  to  bail  pending  bis  appnsL-^tate 
T.  Weaver  (Ala.)  638. 

I  94.  A  judgment  on  a  forfeited  bond  against 
pnnctpal  and  surety  cannot  be  appealed  from 
except  in  a  criminal  case  when  the  crime  com- 
mitted is  punishable  by  death  or  hard  labor.— 
State  V.  Dykes  (La.)  245. 

}&4.  The  forfeiture  of  an  appearance  bond 
is  within  the  criminal  inrisdlt^on  of  the 
court,  so  that  an  appeal  does  not  lie  to  the 
Court  of  Appeal.— State  v.  Dykes  (La.)  245. 

BAILMENT. 

Partieular  wpteU*  of  bsOneiiU.  md  baOmento 
incident  Ut  particular  oeenpaHana. 

See  Depositaries;  Pledges. 

Carriage  of  goods,  see  Carriers,  H  39-188. 

Hiring  and  use  of  animals,  see  Animals.  |  27. 
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I  22.  A  compress  compaoy  receiving  cotton 
from  the  owner  held  not  relieved  from  liabili- 
ty to  the  owner  by  bis  exchanging  the  compress 
company's  receipts  witli  the  railroad  company 
for  Dilu  of  lading  and  assigning  them  to  the 
consignee  of  the  cotton.— Southern  By.  Co.  v. 
Jones  Cotton  Co.  (Ala.)  899. 

BANKRUPTCY. 

See  AnignmuitB  for  Ben^t  of  Credlton, 

m.  AMIOmCEirT,  ADMUnSTBATION, 
AMD  DISTRIBUTION  OF  BAJfK- 
&UPT*8  ESTATE. 

to  FreteMaeM  mmi  Traasfen  by  Bautk- 
rapt,  and  Attaahments  aa< 
Other  Ucn** 

I  164.  Under  the  facts,  held,  that  payments 
made  not  b^  virtue  of  a  transfer  of  credit  were 
a  preferential  payment  under  Bankruptcy  Act 
July  1,  1898,  c.  541,  $  60a,  30  Stat.  562  (U.  S. 
Comp.  St.  1901,  p.  3445).  as  amended  by  Act 
Feb.  5,  1003,  c.  487,  |  13,  32  Stat.  709  (U.  S. 
Comp.  St.  Supp.  1009,  p.  1314).— Cox  v.  First 
Nat  Bank  of  Lake  Charles  (La.)  227. 

I  164.  A  transaction  field  a  sale  of  credit 
in  due  course  of  business  and  not  a  preferential 
payment  of  a  debt  within  Baakruptcy  Act  July 
1,  1898,  e.  541,  fi  60a,  30  Stat.  562  (if.  S.  Comp. 
St.  1901,  p.  3445).  as  amended  by  Act  Feb.  5, 
1903,  c.  487.  fi  13.  32  Stat.  799  (U.  S.  Comp. 
St.  Supp.  1909,  p.  1314J.— Cox  v.  First  Nat, 
Bank  of  Lake  Charles  (La.)  227. 

I  165.  A  bank's  right  of  set-off  as  against 
money  deposited  therein  under  Bankruptcy  Act 
July  1,  1^  c.  641.  I  60a,  30  Stat  Sffi!  (U.  8. 
Comp.  St.  1901,  p.  8445),  as  amended  by  Act 
Feb.  5,  1903,  c.  487.  S  13,  32  Stat.  799  (U.  S. 
Comp.  St  Supp.  19(36,  p,  1314),  stated.— Cox  v. 


First  Nat.  Bank  of  Lake  Charles  (La.)  227. 
(K)  AotloBfl  br  or  Aaainst  Trnatee. 

8  3C^.  In  an  action  by  a  trustee  in  bank- 
ruptcy, a  clause  in  a  contract  entered  into  by 
the  bankrupt  Acid  not  in  the  case  because  not 

£ leaded.— Cox  v.  Vint  Nat  Bonk  of  Lake 
taarles  (La.)  227. 

BANKS  AND  BANKING, 
m.  nmoTioMS  akd  deauhos. 

(B)  BepreMBtatlom   of  Bank  br  OBovm 
and  AareatSi 

S  109-  A  bank  held  bound  by  acts  of  its  cash- 
ier, who  was  permitted  to  have  complete  con- 
trol over  its  biuiness.- Pensacola  Bank  &  Trust 
Co.  T.  National  Bank  of  St  Petenburg  (FU.) 
284. 

I  114.  Attempt  by  a  bank  cashier  to  secnre 
himself  after  haviDg  been  fraudulently  induced 
to  make  a  loan  held  not  to  oonstitate  a  ratifica- 
ticm  of  the  transactim.— Bank  of  Coffee  Springs 
T.  W.  A.  McOUvzay  &  Co.  (Ala.)  473. 

<C)  Deposits. 

-Forgery  of  checks,  ms  Forgery. 

I  119.  The  relation  between  a  bank  and  a 
general  depositor  Is  that  of  debtor  and  creditor. 
— Sontliem  Hardware  &  Supply  Co.  v.  Lester 
(Ala.)  328. 

f  188.  Tbe  currency  delivered  by  a  luink  in 
payment  of  a  check  is  the  mon^  of  tbe  bank, 
and  not  money  of  the  drawer.— Sonthem  Hard- 
wan  &  Supply  Co.  V.  Lester  (Ala.)  328. 

I  188.  A  bank  held  to  extinguish  its  liability 
to  a  dep<»itor  by  paying  checks.  If  free  from 
fraud  or  other  vitiating  circumstances  affecting 
its  rights.- Southern  tntrdware  &  Supply  Co.  v. 
L«ater  (Ala.)  328. 


I  148.  If  banks  bad  no  notice  of  fraud  in  pro- 
curing issuance  of  checks,  heldt  that  they  were 
not  negligent  in  honoring  them,  and  that  the 
checks  were  not  forgeries  In  such  sort  as  to 
render  the  banks  liable  for  paying  them.— South' 
em  Hardware  &  Supply  Co.  v.  Lester  (Ala.) 
328. 

(D)  OoIImHobs. 

I  IBS.  In  the  absence  of  a  c<HitroIling  statute 
or  agreement,  where  a  check  Is  deposited  with 
a  bank,  tlie  bank  Is  liable  upon  its  payment, 
though  the  collecting  agent  does  not  remit  the 
collection. — Brown  v.  People's  Bank  for  Sav- 
ings of  St  Augustine  ^a.)  719. 

I  165.  Laws  1909,  e.  5931,  relating  to  the 
liability  of  banks  receiving  negotiable  instru- 
ments for  collection,  held  not  retrospective  In 
effect— Brown  v.  People's  Bank  for  Savinga  of 
St.  Augustine  (Fla.)  719. 

(B)  Loans  aad  Dlseonnts. 

Defenses  against  bank  as  assignee  of  chattel 
mortgage,  see  Chattel  Mortgages,  |  211. 

<P)  Bxehaair«i  Honer.  Seoarltlmif  aad  In- 
TcstiaentB. 

§  189.  In  an  action  against  a  bank  on  a 
cashier's  check,  certain  pleas  allegini;  plain- 
tiff's fraud  in  j^ocuring  the  check  held  a  com- 
plete defense.— Bank  of  Coffee  Sprinn  v.  W. 
A.  McGilvray  &  Co.  (Ala.)  473. 

I  188.  Where,  after  a  cashier's  check  had 
been  obtained,  and  transferred  to  plaintiff  by 
plaintiff's  fraud,  the  cashier  took  a  mortgage 
from  the  payees,  it  was  not  thereby  estopped 
to  plead  fraud  as  a  defense  to  tbe  check.— Bank 
of  Coffee  Springs  v.  W.  A.  McGilvray  &  Co. 
(Ala.)  473. 

(H)  Aetloaa. 

§  226.  In  an  action  against  a  bank  on  a 
cashier's  check,  replications  to  certain  pleaa 
alleging  plaintiff's  fraud  in  procuring  the  checks 
Acid  demurrable.— Bank  of  Coffee  Springs  t. 
W.  A.  McGilvray  &  Go.  (Ala.)  473. 

BAR. 

Of  action  by  laches  or  stateness  of  demand,  see 

Equity,  i|  67-70. 
Of  ^TMecution  by  limitation,  see  Criminal  Law, 

BARROOMS. . 

See  Intoxioatiug  Liquors. 

BASTARDS. 
X.  nxEoxmuLOT  xh  gekbraj*. 

I  13.  Under  Gt.  Code,  art.  204,  no  Illegiti- 
mate child  can  Inherit  from  his  parents  unless 
they  were  capable  of  contracting  marriage  ;  Acts 
1870,  No.  68,  not  applying  to  a  case  where  the 
parents  had  not  availed  themaelves  of  the  ben- 
efit of  the  statute. — Sncceasion  of  Davis  (La.) 
266. 

IV.  PBOPERTT. 

I  102.  Tbe  child  of  a  woman  slave  by  a 
white  man  cannot  Inherit  the  anccenlon  of  the 
mother  opened  In  Louisiana  sinee  Acts  18M,  No. 
54,  prohibiting  marriage  between  white  persona 
and  persons  c«  color.— Saccesslon  of  Davu  (La.) 
266. 

BATTERY. 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

Mutual  benefit  insurance  association,  see  In- 
surance, {§  693,  793. 
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BENEFICIARIES. 

Of  inniTBDC*,  we  Inauaiietk  i  798. 
Of  tnut,  BM  Trusts. 

BENEFITS. 

From  public  Improrements,  nvand  tor 
meat  of  expenses,  see  Muniapal  Oorpontl<Mi8, 
S  43& 

Mutual  benefit  laiuiance,  lee  Inanraiicek  i  796. 

BENEFIT  SOCIETIES. 

Sea  Insurance,  U  688,  798. 

BEQUESTS. 

See  ■Wills. 

Pajrment  or  dellTery  In  distribution  of  estate, 

see  Executors  and  Administrators,  S  314. 
To  diazities,  see  Charities. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law.  H  398»  400;  SMdence*  U 
1S8-188. 

BETTERMENTS. 

Liens  for  improvemente  on  real  estate,  see  He- 

chanlcs'  Liens. 
Pnblic  improTements,  see  Drains;  Hlcbways; 

Levees;  Municipal  Corporationi,  |i  265-686. 

BIDS. 

For  contracts  with  munidpal  eorporatlonst  see 
Municipal  GozporationB,  i886b 

BILL 

Introduction  and  passage  of  legislative  bills,  see 
Statutes.  H  SVi,  28. 

BILL  IN  EQUITY. 

See  Bqnitr.  II  133-149. 

BILL  OF  DISCOVERY. 

See  Discovery,  H  3-20. 

BILL  OF  EXCEPTIONS. 

See  Criminal  Law,  H  1080»  10D2;  BnsptlonB, 
BiU  of. 

BILL  OF  EXCHANGE 

See  BUb  and  Notes. 

BILL  OF  UDING. 

See  Oarrien,  ||  SI,  62. 

Parol  or  extrinsic  evidence  to  contfadlct  or 
vazy,  see  E^^idence,  I  407. 

BILL  OF  REVIEW. 

See  Equity,  H  442,  446. 

BILL  OF  RIGHTS. 

See  Constitutional  Law. 

BILLS  AND  NOTES. 

Bills  of  ladinc.  see  Carriers,  ||  61,  62. 

Forgery,  see  Forgery. 

Premium  notes,  see  Insurance,  1 187. 


I.  BBQUZUTBS  AMD  TAUDXTT. 

(B)  Form  amd  Contents  of  PromtMOry 
Htttes  and  DaefeiUs. 

Trade  cbeck  as  subject  of  forgery,  aeo  Foiseiy, 

(D>  Aeceptaneo. 

Acceptance  as  admission  of  liability,  ace  Bvi* 

dence,  I  217. 

I  68.  Acceptance  of  a  UU  of  excbanee  must 
be  In  writing  Bigned  as  required  by  Code  1896, 
I  880.— Falnlotb-Bynl  Mencantile  Co^  w.  Ad- 
UnwMi.  (Ala.)  419. 

(F)  Tslldlty. 

I  101.  Cbeclcs  held  to  be  utterly  void  aa  be- 
tween payee  and  drawer  If  Issuance  be  procazed 
by  duress.— Southern  Hardware  &  Snjvly  Oft. 
V.  Lester  (Ala.)  328. 

V.  BIGHTS  AMD  T.TAWn.TTIES  OIT  XIT- 
DOBSEHEHT  OH  T&AKBFEK. 

(B)  iBdoraomoBt  for  Traaafer. 

I  28a  Liability  ot  an  Indorsn  of  a  AtA 
payable  in  another  dt7  on  deppatt  witb  a  bank 
to  be  credited  to  him  Btated.^Browii  Pet^e^ 
Banic  for  Savlnga      St.  Aofostine  (Fla.)  TL9l 

f  324.  Act  of  the  transferee  of  a  forged  note 
and  mortgage  in  taking  Interest  on  the  note  and 
extending  it  held  not  to  preclude  big  recovery 
against  the  transferror  on  his  warranty,— Ou- 
eeau  v.  Wagner  (La.)  547. 

I  326.  One  who  sells  a  credit  or  Incorporeal 
right  warrants  its  existence  at  the  time  of  the 
transfer,  though  no  warranty  be  mentioned. — 
Cluseau  v.  Wagner  (La.)  547. 

TH.  PAYMEHT  AXD  BISOHABOE. 

Payment  of  checks  by  baB^  Me  Banks  and 

Banking,  |  138. 
Payment  of  forged  or  altered  paper  by  bank, 

see  Banks  and  Banking,  1  148. 
Rights,  duties,  and  liabilities  of  bank  leceiving 

bill  or  note  for  collection,  na  Banka  ana 

Banking,  |  165.  f 

tul  Aomnra. 

f  464.  Written  eccepUnce  of  a  bill  of  ex> 
change  need  not  be  alleged,  though  It  most  be 

£ roved.— Faircloth-Byrd  Mercantile  Co.  v.  Ad- 
inson  (Ala.)  419. 

I  493.  Where  two  names  are  signed  to  a 
note,  there  is  an  evidential,  rebuttable  presnmp- 
tion  that  they  are  co-makers  and  equally  Imond. 
—Smith  V.  Pitts  (Ala.)  402. 

I  520.  In  an  action  on  certain  tent  notes, 
defeitoe  of  fraud  hM  nnaustalned.— Tribble  v. 
GreetUne  Land  Oo.  (Ala.)  600: 

I  528.  In  an  action  on  a  note,  where  plain* 
tiff  introduced  the  note,  with  an  indorsement 
transferring  it  to  him,  and  testified  that  be 
bou^t  it  in  due  proeesa  of  bosineas,  before  ma- 
turiiT,  for  its  face  value,  he  made  out  a  prima 
fade  case.— Tapis  r.  Baggett  (Ala.)  834. 

BINDtNG  SUPS. 

EIz^sloD  of  term  of  liunnuic«h  set  Iii«axano% 
I  177. 

BUNKS. 

Blank  proob  of  loss  under  InsnimDee  poHcjt  m* 
Insurance,  |  634. 

BLASPHEMY. 

Profane  swearing  as  disorderly  conduct,  see  Dls* 

orderly  Conduct. 
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BLOODHOUNDS. 

Evidence  of  tralliDg  persons  aeenaed  of  crime, 

B«e  Criminal  Iav,  f  880. 
Opinion  evidence  u  to  aUUty  of  doc  to  track 

numan  Mag,  see  Criminal  Law*  I  4BB. 

BOARDS. 

Health  boa^d^  see  Health,  I  7. 
Iicvee  boaidfl,  see  Leveea,  H  10^  U> 

BOATS. 

Fen^boats,  see  Ferries. 

BONA  FIDE  PURCHASERS. 

Mortgaffees,  see  Uortgages,  t  IM. 
Of  persona]  property  in  genetsl,  Bee  Sales,  || 
234,  235. 

Of  property  of  decedent  at  sale  onder  order  of 
court,  see  l^ecutozs  and  Administrators,  % 
388. 

Of^roperty  sold  on  execation,  see  Execution,  | 

Of  real  property  in  general,  see  Vendor  and 
Paichaaer.  H  220,  2&. 

BONDS. 

Coanty  bonds,  see  Coantles,  i  178. 
Mnnicipal  bonds,  see  Mnniclpai  Corporations, 
f  91S. 

Sureties  on  Iwnda,  see  Priuctpal  and  Surety. 
To  prevent  or  diBcharfce  mechanics'  Uens,  see 
Mechanics*  Liens,  {  229. 

Bends  for  performance  of  4utie$  of  tru$t  or 

office. 

See  Notaries,  |  11 ;  Officers,  |  126. 
Treasniw  of  levee  board,  see  Levees,  |  lOi. 

Bond*  in  judicial  proeeedinfft. 
See  Bail ;  Injunction,  {  148. 

BOROUGHS. 

See  Unnldpal  Corporations. 

BOUNDARIES. 

Of  cities,  aee  Municipal  Corporations,  ||  33-36. 

BOUNTIES. 

Bewaids  offered  for  performance  of  single  and 
•pedal  services,  see  Rewards. 

BREACH. 

Of  conditions  of  insarance  pplldeB,  see  Insur- 
ance, H  281,  28a.  *^  ' 

Of  contract  in  general,  see  Contracts,  It  277, 
321. 

Of  ctmtract  of  sale,  see  Sales,  H  161-178 :  Ven- 
dor and  Purchaser,  H  m  176- 

Of  contract  of  sale  as  ground  for  rescission,  see 
Sales,  H  11&-119. 

Of  contract,  restraining,  see  Injunction,  {  00. 

BREACH  OF  THE  PEACL 

See  Disorderly  Oondnet 

BRIBERY. 

FroceediDKs  for  contempt  for  attempting  to 
bribe  vuness,  see  Contempt,  |  S8. 

BRIDGES. 

Exemption  of  railroad  bridges  from  taxation, 
see  Taxation.  {  231. 


I.  E»TAm.T»inrfniT,  oohstbuotioii, 

ABB  MAIHTEirAHOE. 

Subjects  and  titles  of  acts  relating  to  bridges, 
see  Statutes,  f  123. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, i  75S. 

BROKERS. 

Insurance  brokers,  see  Inanrance,  |  73. 

nr.  GOMPEHSATIOir  AMD  LZEH. 

I  S4.  Plaintiff  held  not  entitled  to  commis- 
sions for  procuring  a  purchaser  of  flour  for  de- 
fendant; the  prospective  purchaser  having  can- 
celed the  order.— Richardson  v.  Olathe  'Milling 
ft  Elevator  Co.  (Ala.)  659. 

I  68.  If  the  seller  refuses  to  deliver  goods 
sold  for  him  by  a  broker  or  improperly  prevents 
the  consummation  of  the  sale  he  is  liable  to  the 
broker  for  commissions.— Richardson  v.  Olathe 
Milling  &  Elevator  Co.  (Ala.)  659. 

■  f  66.  In  order  to  entitle  broker  to  recover  on 
agreement  to  divide  commission,  commiBaion 
must  have  been  actually  received  by  the  defend- 
ant wliom  it  is  sooght  to  charge.— Giles  v.  Wil- 
mott  (Fia.)  287. 

t  67.  In  an  action  by  the  purchaser  of  land 

to  recover  a  commission  paid  a  broker  for  breach 
of  bis  contract,  the  declaration  held  to  state  a 
cause  of  action.— Bumbam  City  Lumber  Co.  v. 
Rannle  (Fla.)  617. 

TX.  RIGHTS,  POWERS.  AHD  T.TABfT.T. 

Tna  AS  TO  tSkb  pebsohs. 

I  96.  An  agent  to  sell  real  estate  keld  not 
authorized  to  collect  any  part  of  the  purchase 
price.- White  v.  Lee  (Miss.)  206. 

BUILDING  CONTRACTS. 

Liens  (or  labor  and  materials.  Bee  Uechanic^ 
Liens. 

BUILDINGS. 

Fixtures,  see  Fixtures. 

Lien  for  constmction  or  repair,  see  Mechanics' 
Liens. 

BURDEN  OF  PROOF. 

In  civil  actions,  see  Evidence,  %  90. 

In  criminal  prosecutions,  see  Criminal  Law,  4 

331.  ' 
Showing  error  on  aroeal  or  writ  of  error,  see 

Appeal  and  Error,  H  1032. 

BURGURY. 

H.  PBOSEOUnOH  Aim  PITHISHMENT. 

Rights  of  infants  as  to  prosecutions,  see  In- 
ni 


tents,  f  88. 


BUSINESS. 


License  taxes  for  occupations,  see  Licenses,  H 
7,  32. 

BY-LAWS. 

Of  c^;K>ratlons  or  aasodatlon^  see  Insurance 

BYSTANDERS. 

Summoning  as  jurors,  see  Jury,  |  72. 


For  eases  In  Dec.  Dig.  *  As.  ZHg.       No.  Barlsa  *  Indnss  see  same  tople  and  section  (|)  NUMBER 
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CALENDARS. 

CompatatlOD  of  time,  ne  Time. 

CANCELLATION  OF  INSTRUMENTS. 

See  QaletinK  ntle;  Beformation  ot  Instni- 
ments. 

Settins  adde  transfer  In  fraad  of  creditors  or 
subsequent  pnxchasers,  see  Frmndulant  Cod- 
TeTaneea,  H  ''O^-^ISS. 

QroundM  for  cancellation,  and  canceJbtHon  or 
rcBCUtion  of  particular  inttrimentt 
by  act  of  partiet. 
Contracts  of  sale,  see  Sales,  ff  116-119;  Ven- 
dor and  Purcbaser,  ff  1U5,  106. 
Insarance  iralicles,  see  ansurance,  f  229. 

X.  BIOHT  OF  AOnOM  AHB  DEFENSES. 

{4.  Facte  stated  held  to  entitle  <Hie  to  can- 
lation  ot  instruments  under  whidi  he  was 
fraudulently  deprived  of  title  to  land.-^«win 

T.  Stiields  (AlaO  8S7. 

J 12.   Instruments,  tbongh  void,  will  be  can- 
ed in  proper  cases  if  they  cast  a  cloud  upon 
title  to  land.— Gewin  v.  Sbields  (Ala.)  887. 

{  20.  One  in  possession  of  land  need  not 
first  test  his  title  in  an  action  at  law  before 
suing  to  cancel  an  instrument  aa  a  dond.— 
Gewin  v.  Shields  (Ala.)  887. 

ZI.  FBOOEEDIHOS  AlTD  RELIEF. 

I  32.  Cancellation  of  instruments  held  an 
equitable  remedy.— Gewin  t.  Shields  (Ala.)  8S7. 

CAPITAL 

Corporate  capital  in  general,  see  Corporations, 

ff  151,  155. 

CARELESSNESS. 

See  N^Ugancfr 

CARNAL  KNOWLEDGE 

See  Rape;  Seduction. 

CARRIERS. 

As  employers,  see  blaster  and  Servant. 

Conatniction,  regulation,  and  operation  of  rail- 
road in  general,  see  Railroads. 

Construction,  regulation,  and  operation  of  street 
railroads  in  general,  see  Street  Railroads. 

Construction,  regulation,  and  operation  of  tele- 
graph and  telephone  lines,  see  Telegraphs  and 
Telephones. 

Delivery  of  liquors  to  carrier  as  delivery  to  con- 
signee, see  Intoxicating  Liquors,  f  147. 

Matters  i>eculiar  to  transportation  of  goods  or 
passengers  by  water,  see  Ferries,  |  SiS. 

X.  OOKTBOIiAlID'KEOinLATIOEOr 
COMMON  0ABSIEB8. 

Statutory  and  municipal  regalation  of  railroads 
in  general,  see  Railroads,  f  237. 

(A)  Im  0«Mev«l. 

Dental  of  equal  protection  (rf  laws,  aee  Consti- 

tutional  Law,  f  241. 
Deprivation  of  property  without  due  process  ot 

law,  see  Constitutional  Law,  f  297. 
Impoeitioo  of  penalty  for  failure  to  settle  claims 

for  damages  for  loss  of  trel^^t  as  denial  of 

equal  protection  ot  law,  see  Constitutional 

Law,  f  ^7. 

I  2.  Laws  1907,  c.  5624,  amending  Gen.  St 
1906,  S  2910,  relating  to  snita  against  railroads 
for  violation  of  rates,  did  not  revive  a  cause  of 
action  that  bud  become  eztingoiahed  nnder  tbe 


terms  of  tbe  amended  section.— Ia  Floridienne, 
J.  Buttgenbacb  Co.,  Soci^t«  Antmyme,  ▼.  Sea- 
board Air  Line  Ry.  (Fla.)  298. 

f  11.  Railroad  Commlssionen*  Rule  ISA. 
prescribing  rates  for  switching  cars  of  lumber, 
held  to  contemplate  a  service  in  the  natare  of 
a  special  privilege  which  tbe  shipper  cannot 
demand  as  matter  oi  right— State  t.  Atlantic 
Coast  Une  R.  Co.  (FlaO  4. 

f  12.  Railroad  Commissioners*  Rale  15A 
held  merely  to  fix  a  rate  for  switching  can  of 
xoagh  lumber  ftnd  not  to  compel  &  aerrice.- 
State      Atlantic  Goaat  line  R.  Go^  (Fla4  4. 

I  12.  It  Is  not  essential  to  the  validity  of 
Railroad  Commissioners'  Rule  ISA,  proridins 
rates  for  tbe  piirilege  of  milling  lumSer  in 
transit  at  a  certain  place,  that  one  rate  lie  pre- 
scribed for  such  service  In  all  markets  and  lo- 
calities.—State  T.  Atlantic  Coast  Line  R.  Co. 
(Fla.)  4. 

f  12.  Where  a  carrier  voluntarily  grsoits  tbe 
privilege  of  milUnz  lumber  In  transit,  whether 
It  be  a  duty  of  the  carrier  or  not,  it  may  be 
regulated  and  charges  prescribed  tha  Rail- 
road Commissioners.— State  r.  Atlantic  Ooast 
Line  R.  Co.  (Fla.)  4. 

f  13.  Carriers  may  not  diaciinUnate  be- 
tween markets  or  individuals  in  granting  the 
privUen  of  milling  lumber  in  transit,  nor  may 
railroad  comminiraieTS  in  regnlating  such  priv- 
ileges unjustly  discriminate.— State  ▼.  Atlantic 
Coast  Line  B.  Co.  (Fla.)  4. 

f  19.  Actions  under  Gen.  St  1906.  ^  2910. 
against  railroads  for  violation  of  regoIatKHis  of 
railroad  commissioners,  must  be  broariit  witbin 
12  months  after  the  allc«ed  iojurr.— JJa  Flori- 
dienne, J.  Buttgenbacb  Co.,  Society  Antmyme, 
V.  Seaboard  Air  Line  Ry.  ^la.)  298. 

f  20.  Lews  1907,  c.  661%  h«td  a  valid  exer- 
cise of  tbe  state's  police  power.— Atlantic  Coast 
Line  R.  Co.  v.  Coachman  (Fla.)  877. 

f  20.  Tbe  50  per  cent.  p6r  annum  interest 
imposed  by  Laws  1907,  c  &618,  upon  carrion 
failing  to  settle  claims  within  00  days,  held  not 
9o  unreasoDable  as  to  ruider  the  atatnte  nn- 
constitutional.— Atlantic  Coast  Une  B.  Co.  v. 
Coachman  (Fla.)  377. 

f  20,  Tbe  reasonableness  of  a  penalty  for 
failure  to  perform  a  public  duty  reMs  prinaarily 
In  the  discretion  of  tbe  Legislature,  and  conre 
cannot  interfere  simply  because  they  consider 
tbe  Legislature's  acts  inexpedi«fnt  or  Uli^ca).- 
Atlantic  Coast  Une  B.  Go.  t.  Coalman  (Fla.) 
377. 

n.  OABBIAOB  OF  QOOD8. 

Delivery  to  carrier  as  delivery  to  buyer  under 
contract  within  statute  of  frauds,  see  Frauds, 
Statute  of,  1  89. 

(A)  Delivery  to  Carrier. 

Delivery  of  goods  to  carrier  deliTuy  to  btiy^ 
er,  see  Sales,  f  161. 

f  39.  A  common  carrier  is  in  general  bound 
to  transport  all  goods  that  are  properly  of- 
fered for  that  pnrpoae.— Atlantic  CMat  Una  B. 
Co.  T.  Bice  (Ala.)  ei& 

f  38.  A  carrier  has  the  right  to  Inmect 
proffered  shipment!  and  to  refuse  them  when 
not  in  fit  condititm  tor  transp(»tatioD.r-Atlan- 
tic  Coast  Line  B.  Ool  v.  Bloe  (AlaO  91& 

(B)  BllU  ef  I«<lav,  SklpvlmK  Reeelpte. 
umA  SpeoliU  Ceatraeta. 

Parol  evidence  to  explain  bill  of  lading,  aee  Evi- 
dence, f  407. 

S  51.  A  bill  of  lading  ii  of  a  dnal  charac- 
ter and  effect— Alabama  Great  Sonthcm  & 
Co.  V.  Norris  (Ala.)  891. 
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I  62.  A  contract  of  ihipmeDt  need  not  be  in 
writing.— Alabama  Great  Southern  B.  Co.  t. 
NorriB  (Ala.)  8M. 

(O  Cutodr  «Md  Control  of  Goods. 

I  76.  A  cotton  company  selling  and  shlp- 
pin{^  cotton  held  entitled  to  recover  (or  loss  re- 
anlting  from  exposure  to  the  weather  while  the 
cotton  was  held  bj  a  comprese  company,  al- 
thoagfa  the  cotton  company  bad  received  the 
purcnase  price  of  the  cotton. — Southern  ILy. 
Co.  V.  Jones  Cotton  Co.  (Ala.)  898. 

(D)  Transportation  mmA  DellTorr  by 
Carrier. 

I  77.  The  duties  of  a  carrier  may  arise  out 
of  usage  as  well  as  fn»n  statutory  enactments. 
—State  V.  Atlantic  Coast  Line  R.  Co.  (Fla.)  4. 

8  1>4.  A  carrier,  in  detinue  for  freight,  held 
entitled  to  ehow  stated  defensive  matter  under 
the  general  issue.— LouisTille  &  N.  R.  Go.  t. 
McCool  (Ala.)  656. 

(F)  I<oaa  of  or  Injnrr  to  Goods. 

Act  limiting  time  for  payment  of  claim  as  de- 
nial of  equal  protection  of  laws,  see  Constitu- 
tional Law,  {  241;  as  depriTation  of  proper- 
ty without  due  process  of  law,  see  C<n»titn- 
tiooal  Law.  8  2»7. 

I  107.  Exceptions  other  than  by  contract  to 
rommon-law  liability  of  carrier  of  goods  held 
to  be  the  acts  of  God  and  of  the  public  enemy. 
—Atlantic  Coast  Line  B.  Co.  v.  Bice  (Ala.) 
918. 

%  111.  Where  a  carrier  accepts  goods  improp- 
erly packed,  their  condition  being  open  to  or- 
dinary observation,  the  duty  attaches  of  using 
due  care  for  their  safe  carriage,  and  the  car- 
rier la  subject  to  all  th«  liabilities  ordinarily 
attaching  to  a  shipment  of  the  same  character. 
—Atlantic  Coast  Line  B.  Co.  T.  Bice  (Ala.) 
9ia  . 

S  114.  The  liability  of  a  carrier  as  the  in* 
surer  of  goods  continues  after  their  arrival  un- 
til notice  to  the  consignee,  and  until  he  has  had 
a  reasonable  time  to  remove  them^— ^nU  & 
O.  By.  Co.  V.  Fergoson-McKlnney  Dry  Goods 
Co.  (Miss.)  797. 

I  114.  The  reasonable  time  after  notice  that 
must  be  allowed  by  a  railroad  company  for  a 
consignee  to  remove  his  goods  from  its  depot 
ajiiplics  to  every  one,  regardless  of  the  con- 
signee's distance  fnnn  the  depot. — Oolf  &  C. 
Ry.  Co.  V.  Fergason-HcKinney  Dry  Goods  Co. 
(Miss.)  797. 

I  114.  The  liability  of  a  carrier  as  insurer 
of  goods  after  tbeir  arrival  at  their  destination. 
antU  notice  to  the  consignee  and  until  be  has 
bad  a  reasonable  time  in  which  to  remove  them, 
may  reasonably  Ik  said  to  be  within  the  terms  of 
the  contract  of  carriage. — Gulf  &  C  By.  Co.  v. 
FerguBon-McKinney  Dry  Goods  Co.  (Miss.)  797. 

I  118.  A  railway  company,  in  accepting 
warehouse  receipts  of  a  compress  company  and 
issuing  bills  of  lading  thereon,  lield  to  have 
recognized  the  compress  company  as  Its  agent 
— Southern  Ry.  Co.  v.  Jtmea  Ck)tton  Co.  (Ala.) 
899. 

I  118.  A  railway  company  and  a  compress 
company  keld  liable  for  oaBUges  to  cotton 
suiting  from  opoanze  to  the  weather.— Sontb- 
em  Ry.  Co.  v.  Jimea  Cotton  Co.  (Ala.)  899. 

I  182.  Burden  Md  on  carrier  to  trace  loss 
or  damage  of  goods  to  negligence  of  shipper,  or 
one  of  the  exceptions  with  which  its  negligence 
did  not  concur.— Atlantic  CToast  Line  B.  Co.  v. 
Kice  (AU.)  918. 

I  132.  In  a  suit  against  a  railroad  company 
be<^'ause  of  the  km  of  goods  by  fire  in  its  depot, 
hrld,  that  the  bnrden  <n  proof  was  on  the  plain- 
tiff to  show  that  defendant  was  guilty  of  neg- 


ligence.—QuU  itCBj.Co.  V.  FeiKUsoD-McSin- 
ney  Dry  Good*  Co.  (Miw.)  797. 

8  ISft.  What  is  a  leaionable  time  for  the  con- 
signee to  remove  his  goods  from  a  carrier's  depot 
is  a  quefiti<m  for  the  Jury,  with  reference  to  one 
residing  in  the  vicinity  of  such  depot.— Oulf  & 
C.  By.  Go.  T.  Fergoson-McKlnney  Dry  Goods 
Co.  (Miss.)  797. 

(J)  Charvea  aJid  Uens. 

8  188.  A  carrier  stopping  cars  loaded  with 
lumber  at  planing  mills  for  treatment,  and  then 
transporting  them  to  another  place,  held  en- 
titled as  compensation  to  a  reasonable  profit 
beyond  the  mere  cost  of  the  extra  service. — 
State  T.  Atiantic  Coast  Une  B.  Co.  (Fla.)  4. 

m.  OABAXAOa  OF  XJVB  nooK. 

8  205.  carrier  Acid  liable  for  such  loss  or 
damages  to  live  animals  received  for  shipment, 
as  do  not  arise  from  acts  of  God  or  the  public 
enemy,  or  propensities  of  animals. — Atlantic 
Coast  Une  R.  Co.  v.  Rice  (Ala.)  918. 

8  207.  Bights  of  a  shipper  under  the  rules 
of  the  Bailroad  Commission  prescribing  the 
maximum  valuation  in  the  shipment  of  horses 
and  mules  for  a  released  rate,  stated. — Atlantic 
Coast  Line  R.  Co.  v.  Coachman  (Fla.)  377. 

8  217.  That  a  shipper  of  dogs  delivered  tb«n 
to  a  carrier  in  defective  crate  hel4  not  contribu- 
tory negligence  exonerating  carrier  from  liabil- 
ity for  loss  of  a  dog.— Atlantic  Cooat  line  B. 
Co.  T.  Rice  (Ala.)  918. 

8  218.  Contracts  limiting  the  common-law 
liability  of  carrien  are  not  favored  by  the 
courts.— Atiantic  Coast  Une  R.  Go.  t.  Coach* 

man  (Fla.)  377. 

8  21&  A  contract  between  a  shipper  and  car- 
rier fixing  the  valuation  ol  property  and  a 
freight  rate  based  thereon  htid  valid.- Atlantic 
Cotist  line  B.  Co.     Coachman  (Fla.)  877. 

8  218.  Effect  upon  a  shipper  of  rules  of  a 
carrier  or  published  scbedules  of  tarifF  rates 
whereby  Its  liability  is  fixed  by  the  freight  rate 

SEiid,  stated.~Atiantio  Coast  Una  R.  Go.  t. 
oachman  (Fla.)  877. 

I  227.  Matters  stated  by  vay  of  inducement 
In  an  action  on  the  case  held  not  to  be  consid- 
ered under  a  plea  of  not  guilty.~At1antic  Coast 
Line  R.  Co.  v.  Coactunan  <FIa.)  877. 

8  228.  Exemption  of  carriers  from  the  cent- 
mon-Iaw  liability  as  such  will  not  be  presumed, 
but  must  be  found  clearhr  expressed  in  the  con- 
tract—Atlantic  Coast  Une  B.  Co.  t.  Coachman 
(Fla.)  877. 

I  228.  In  the  absence  of  evidence  to  the 
contiaiy,  it  will  be  assumed  that  property  ac- 
cepted by  a  carrier  is  taken  under  its  common- 
law  liability  as  modified  by  statute.- Atlantic 
Cteast  Line  B.  Co.  v.  Coadiman  (Fla.)  377. 

8  229.  Laws  1907,  c.  6018.  allowing  an  at- 
torney's fee  in  a  lult  against  a  carrier  npon  a 
claim  for  frel^t  lost  or  damand,  construed. — 
Atiantic  Coast  Une  B.  Go.  t.  Coachman  (Bla.) 

377. 

IV.  OABBIAOE  OF  FASBENOEBS. 

(A)  Rebitlam  Botweea  ■  Carrier  aad  Pm- 
senver. 

Act  authorizing  street  rdtroad  company  to 
make  rules  relating  transfers  as  delega- 
tion of  legislative  power,  see  Constitutional 
Law.  I  64. 

8  239.  A  person  riding  on  a  pass  which  was 
issued  to  another  held  not  entitled  to  recover  for 
personal  injuries.— Broyles  v.  Central  of  Geor< 
gia  By.  Co.  (Ala.)  81. 

8  230.  A  person  on  a  train  held  presumed  to 
intend  paying  fare,  in  the  absence  of  conduct 


For  cases  In  Dw.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  IndezM  IM  same  topla  and  section  (I)  NUHBEB 


section  i%i  B*  uMtfsn  i 

Digitized  by^^OOglC 


62  SOUTHERN  RBPORTEB. 


1060 


showing  a  different  Intent.— Broyles  T.  Central 

of  Georgia  Ry.  Co.  <Ala.)  81. 

§  241.  Mail  agents,  postal  clerks,  and  express 
messengeri  are  passengers  on  the  train  on  which 
they  ride,  and  may  rely  apon  the  legal  duty  of 
one  nndertakiOE  to  perform  eveh.  a  grataitoas 
Mrvice  to  exercise  the  care  which  the  nature  of 
the  undertaking  requires.— Sontbem  By.  Co.  t. 
Harrington  (Ala.)  57. 

I  246.  In  an  acUan  tor  Injuries  to  a  pas- 
senger, testimony  of  the  conductor  as  to  wheth- 
er be  knew  that  plaintiff  was  not  the  proper 

{lerson  to  present  a  pass  held  admissible.— Broy- 
es  T.  Central  of  Georgia  Ry.  Co.  (Ala.)  81. 

8  246.  A  plaintiff  suing  for  injuries  held  not 
entitled  to  testify  that  it  was  customary  for 
her  to  ride  on  a  pass.— Broyles  t.  Centnl  of 
Georgia  Ry.  Co.  (Ala.)  81. 

S  247.  One  going  to  a  depot.  Intending  to 
take  passage  on  a  train  to  arrive  in  15  minutes, 
held  a  passentcer. — Metcalf  t.  Yazoo  &  M.  Y.  R. 
Co.  (Miss.)  35u. 

I  247.  Under  Code  1906.  |S  4854,  4867.  an 
intending  passengeT,  entering  the  depot  within 
a  reasonable  time  iKfore  the  arrival  of  the 
train,  held  a  passenger.— Metcalf  v.  Yazoo  ft  M. 
V.  B.  Co.  (MisB.)  355. 

I  247.  The  relation  of  carrier  and  passenger 
held  to  arise  when  a  person  intending  to  become 
a  passenger  resorts  to  the  depot  for  that  pur- 
gw.— Metcalf  v.  Yasoo  &  M.  V.  R.  Co.  (Mias.) 

(O  P«rtovmMe«  of  Cnatraet  «f  Tnuupor- 
tatlon. 

Act  authorising  street  railroads  to  make  rales 
regulating  transfers  as  delegatioa  of  legis- 
latiTe  power,  see  Constitutional  Law,  {  64. 

(D)  Petaonal  Injavles. 

Application  of  instructions  to  evidence,  see 

%ial.  I  2S2. 
Btfect  of  difference  lu  degree  of  negligence,  see 

Negligence,  f  101. 
IQvidence  as  to  intent,  see  Evidence.  I  151. 
Joinder  of  causes  of  action,  see  Action,  |  36. 
Res  gestiP,  see  Evidence,  |  121. 

8  280.   In  an  action  for  injuries  to  a  passen- 

ger,  the  guestioa  whether  the  railroad  company 
as  exercised  all  ordinary  care  is  to  be  deter- 
mined from  the  duty  Imposed  by  law  on  the 
company  under  the  facte  of  each  cesel— Florida 
By.  Go.  V.  Dorsey  (Fla.)  963. 

I  280.  At  common  law  carrier  heU  not  an 

insurer  of  safety  of  passengers,  but  required  to 
exercise  the  higlie'^t  degree  of  care  for  their 
safety.— Florida  Ry.  Co.  v.  Dorsey  (Fla.)  963. 

S  280.  An  ordinary  local  freight  train  held 
not  one  Intended  for  passengers  and  freight, 
within  Code  1906,  |  4n64.-IIUnois  Cent  B. 
Co.  T.  White  (Miss.)  449. 

8  284.  Carrier's  employes  held  not  justified 
in  permitting  other  passengers  to  use  profane 
and  indecent  language  in  their  effort  to  compel 
a  colored  sennnt  accompanying  a  white  pas- 
senger to  leave  the  coach.- Southern  Ry.  Co.  v. 
Ijee  (Ala.)  648. 

I  284.  It  is  the  duty  of  a  carrier's  employes 
to  prevent  use  by  passengers  of  profane  and  in- 
sulting language  in  the  presence  of  a  female  paa- 
■enger.— Southern  Ry.  Co,  v.  Lee  (Ala.)  648. 

8  290.  Railroad  company  held  required  to 
warm  its  mall  cars  occupied  by  postal  clerks, 
etc.— Southern  By.  Co.  t.  Harrington  (Ala.)  67. 

I  308.  The  annecessary  sudden  jerking  of  a 
train  while  a  passenger  is  aUgfatincis  negli- 
gence.—Florida  By.  Co.      Doney  (Fla.)  9^. 

I  303.  Where  a  person  is  entitled  to  fMSsage 
on  a  train  be  has  a  right  to  the  protection  due 
a  passenger  until  he  has  safely  alighted  by  the 


gr^r  efress.— Florida  By.  Co.  t.  Doney  ^bL) 

8  303.  It  Is  the  duty  of  a  railroad  company 
to  give  a  reasonably  sofflrient  time  at  its  stop- 
ping places  for  its  passengers  to  safely  alight. 
— Snorida'Ry.  Co.  v.  Dorsey  (Fla.)  9<3S. 

i  314.  A  count  in  a  complaint  against  a  car- 
rier for  injuries  charging  only  simple  n^li- 
gence  held  insufficient. — Broylea  v.  Central  of 
Georgia  Ry.  Co.  (Ala.)  81. 

I  314.  A  count  In  a  complaint  against  a 
carrier  for  injuries  held  t»  charge  simple  neg- 
ligence only.— Broyles  v.  Central  of  Georgia  By. 

Co.  (Ala.)  81. 

I  315.  In  a  passenger's  action  against  a  rail- 
road for  indignities,  failure  to  prove  certain  al- 
legations of  the  complaint  held  not  fatal  to  the 
cause  of  action.— Southern  Ry.  Co.  t.  Lee  (Ala.) 
648. 

6  316.  Where  a  passenger  was  injured  with- 
out his  fault  by  derailment  of  a  train,  defend- 
ant must  show  that  the  accident  resulted  from 
circumstances  against  which  human  care  could 
not  guard.— Beems  t.  New  Orleans  Q.  N.  B.  Co. 
(La.)  681. 

I  817.  In  an  action  by  a  railroad  postil 
clerk  against  a  railroad  company  for  damage 
for  illness  caused  defendant's  failure  to  beat 
its  mail  car,  plaintiff  could  show  that  the  rsr 
was  wet  and  damp  as  tending  to  show  that  it 
wonid  be  thereby  rendered  nnetsnfortable.— 
Southern  By.  Co.  t.  Harrington  (Ala.)  S7. 

8  317.  In  an  action  by  a  railroad  postsl 
clerk  against  a  railroad  company  for  damages 
resulting  from  illness  chifmed  to  har«  been 
caused  by  failure  to  heat  the  mail  car  in  which 
plaintiff  worked,  evidence  that  plaintiff  was  a 
"chronic  kicker"  held  properly  excluded. — South- 
ern By.  Co.  T.  Harrington  (Ala.)  57. 

S  317.  In  an  action  by  a  railroad  postal. cleA 
For  damages  by  illness  daimed  to  have  resulted 
from  the  railroad  company's  failure  to  heat  a 
mail  car  in  which  plaintiff  worked.  erideDce 
held  not  relevant  as  to  the  temperature  of  ex> 
press  car  in  same  train. — Southern  Ry.  Co.  v. 
Harrington  (Ala.)  57. 

§  317.  In  an  action  for  damages  by  illnev 
occurring  on  three  days  In  January  by  defend- 
ant's negligence,  defendant  could  not  show  that 
plaintiff  brought  another  suit  against  it  to 
recover  for  iJluess  occurring  thereafter  in  Feb- 
ruaiy.— Southern  Ry.  Co.  v.  Harrington  (AIa.( 
57. 

8  317.  In  an  action  by  a  railroad  past*] 
clerii  tor  damages  caused  by  illness  due  to  work- 
ing in  an  unheated  car,  plaintiff  could  testifj 
as  to  his  duties  as  postal  clerk  in  the  car.  and 
how  long  he  waa  compelled  to  remain  therein.— 
Southern  Ry.  Co.  v.  Harrington  (Ala.)  57. 

8  317.  In  an  action  by  a  railroad  postal 
clerk  for  damages  caused  by  illness  resultia: 
from  a  railroad  company's  failure  to  beat  n 
mail  car,  plaintiff  could  soow  that  he  complain- 
ed to  defendant  of  the  unheated  condition  of  the 
car  to  show  actual  notice  thereoL — Sonthem 
Ry.  Co.  v.  Harrington  (Ala.)  57. 

8  317.  Where  the  Issue  was  whether  persons 
riding  on  a  train  were  trespasseiv  becanse  rid- 
ing on  a  pass  which  was  Issued  to  othen.  ihf 
conductor  of  the  train  may  properly  tesHfy  a» 
to  what  a  passenger  must  have,  to  entitle  bim 
to  ride.— Broyles  t.  Centi*!  of  Georgia  Ry.  Cu- 
(Ala.)  81. 

8  317.  In  an  action  for  Injoriea  to  a  ps9- 

senger,  testimony  of  the  conductor  held  adrnt^- 
sible  to  show  that  he  did  not  knowingly  penni: 

Slaintlff  to  ride  on  a  pass  not  issued  to  her.— 
iroyles  v.  Central  of  Creorgia  Ry.  Co.  (Ala.)  M. 

8  317.  lo  an  action  for  Injuries  to  a  p«- 
senger,  certain  evidence  held  not  sabject  to  t 
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general  objection.— Broyles  t.  Central  of  Geor- 
gia Ry.  Co.  (Ala.)  81. 

S  317.  In  an  action  for  tojurieB  to  a  paa- 
fienger,  testimony  of  the  conductor  as  to  his 
duty  to  identify  persons  riding  on  a  pass  held 
Hdmissible.— Broyles  v.  Central  of  Georgia  Ry. 
Co.  (Ala.)  81. 

I  820.  Under  Gen.  St  1906,  i  3148,  creating 
the  preaumption  that  one  injnred  by  a  railroad 
Is  Injured  tfarongh  the  negligence  of  the  rail- 
road company,  held,  that  it  is  primarily  (or  the 
jury  whether  the  railroad  company  baa  met  tbe 
buraen  of  abowing  that  ita  agenta  exercised 
ordinan  care.— PenBacola  Electric  Co.  t.  Bf»- 
■ett  (Ela.)  367. 

I  820.  Where  the  testimony  Is  conflicting, 
reaaonablenesa  of  the  time  allowed  for  passen- 
sers  to  alight  from  a  railroad  train  is  not  a 
question  of  law. — Florida  Ry.  Co.  Doreey 
<Fla.)  963. 

I  821.  In  an  action  for  injury  to  naflsenger, 
instruction  as  to  du^  of  carrier  keu  not  er- 
ror.—Florida  By.  Co.  y.  Dorsey  (Pla.)  WS. 

f  821.  In  action  for  injuries  to  paasen^r, 
charge  aa  to  right  of  railroad  company  to  pro* 
mnlgate  rules  Umiting  its  liability  held  not  ei^ 
Tor.— Florida  Ry.  Co.  v.  Doraey  (Fla.)  963. 

§  321.  There  is  no  error  in  the  charge  that 
nfter  reasonable  alighting  time  for  panengers 
haa  elapsed  the  conductor  should  avcdd  all  in- 

i'ni7  to  a  passenger  that  be  "possibly  can  vheu 
le  knows  or  sees  that  she  is  about  to  suffer 
damage."— Florida  By.  Go.  t.  Dorsey  (Fla.) 
963. 

S  321.  In  action  for  injuries  to  passenger, 
instructions  as  to  determination  of  reasonable- 
ness of  time  train  ahonld  stop  to  permit  passen- 
gers to  alight  held  not  erroneous.— Florida  Ry. 
Co.  V.  Dorsey  (Fla.)  963. 

(H)  Coatvlbntorr  ITearllsccaoe  o(  Peraoa 

I  333.  If  tbe  exit  Is  properly  begun  while  the 
car  Is  stationary,  and  the  car  is  suddenly  start- 
ed with  undue  violence  before  tbe  passenger 
alights,  tbe  carrier  may  be  negligent  and  tbe 
passenger  free  from  negligence. — Florida  By. 
Co.  r.  Dorsey  (Fla.)  063. 

I  333.  A  carrier  held  not  liable  for  injury  to 
an  alifrhting  passenger  in  stated  circamstances. 
— MoMelon  v,  Illinois  Cent.  B.  Co.  (La.)  783. 

I  337.  A  passenger  cannot  recover  for  in- 
juries caused  by  failure  to  heat  the  coach  If  his 
contributorr  negligence  prtaimately  caused  the 
injury,  ^na  tbe  passenger's  failure  to  protect 
himself  from  unnecessaiy  cold  or  provide  suf- 
ficient clothing  may  or  may  not  be  contributory 
negligence  according  to  the  circumstances.- 
Southern  Ry.  Co.  v.  Harrington  (Ala.)  67. 

S  337.  Since  a  postal  clerh  is  required  to  re- 
main in  tbe  mail  car  while  on  duty,  he  is  not 
prima  facie  guilty  of  contributory  negligence 
by  remaining  In  the  car  knowing  that  it  Is  so 
insufficiently  heated  an  to  be  uncomfortable. — 
Sontbem  By.  Co.  v.  Harrington  (Ala.)  57. 

!  343.  In  'an  aetlm  against  a  railroad  for 
injuries  to  a  postal  clerk,  contributory  negli- 
gence held  not  available  to  bar  the  action  unless 
pleaded.— Southern  Ry.  Co.  v.  Harrington  (Ala.) 
57. 

CARS. 

In  general,  see  Carriers;  Railroads. 

Dn^of  carrier  to  heat  mail  cars,  see  Carriers, 

CASE  ON  APPEAL 

Contents,  making,  and  settlement,  see  Appeal 
and  Krror.  S  ,"(!.'•. 


See  Animals. 


CATTLE. 
CAUSE. 


Probable  cause  for  prosecution,  see  Malidous 
Prosecution,  H  10,  21. 

CAUSE  OF  ACTION. 

See  Action;  Malicious  Prosecution.  H  19.  21. 

Joinder,  see  Action,  S  50. 

Single  and  entire,  see  Action,  |  38. 

CEMETERIES. 

Dedication  of  graveyard,  sea  Dedication,  |  XG. 

CERTAINTY. 

Of  allegations  of  pleading,  see  Pleading,  |  18. 
Of  contracts  of  sale,  see  Sales,  |  1. 
Of  language  used  in  alleged  libel  or  slander,  see 
Ubefaud  Slander,  |  19. 

CERTIFICATE. 

Of  case  for  goestion  of  law  for  determination 

by  hifther  court,  see  Courts,  |  224. 
Of  indebtedness  of  county,  see  Counties,  |  164. 
Of  record  for  purpose  of  review,  see  Appeal  and 
*  Error,  |  OlSL 

CERTIORARI. 

Review  of  proceedings  before  justices  of  tbe 
peace,  see  Justices  of  the  Peace.  ||  192,  200. 

I.  KATT7HE  AKD  OROTTKDS. 

§28.  If  a  judgment  is  void  on  the  face  of 
the  record,  it  may  be  reviewed  and  annulled 
by  common-law  certiorari.— Bz  parte  Allen 
(Ala.)  44. 

S  2S.  An  amendment  to  the  complaint  In  det- 
inue held  immaterial  so  that  any  error  in  not 
serving  the  amended  complaint  before  rendering 
judgment  did  not  make  the  judgment  void  so 
as  to  be  reviewable  by  common-law  certiorari^ 
Ez  parte  Allen  (Ala.)  44. 

It  33.  A  person  held  to  have  such  individual 
interest  in  the  subject  as  authorises  him  to 
apply  for  writ  of  certiorari.— Sl  John  v.  Bicb- 
ter  (Ala.)  405. 

n.  PBOOEEDnrcw  ahd  deteb- 

SOITATION. 

S  40.  Under  Const,  art.  101.  an  application 
for  writ  of  review  must  be  filed  with  the  clerk 
of  the  Supreme  Court  30  days  after  the  deci- 
sion of  tbe  Court  of  Appeal  has  been  noted,  or 
after  refusal  <tf  a  rehearing. — Bvangeline  Oil 
Co.  V.  Traban  (La.)  388. 

I  00.  Certiorari  should  not  be  quashed  and 
the  petition  therefor  dismissed,  before  return  is 
made  to  the  writ— St  John  v.  Rlcbter  (Ala.) 

466. 

S  70.  Though  for  error  In  dismissing  certio- 
rari the  judgment  will  be  reversed,  held,  that, 
further  prosecution  of  the  certiorari  belnjg  nss- 
less.  the  cause  will  not  be  rnnanded. — St  John 
V.  Bichter  (Ala.)  465. 

CESTUI  QUE  TRUST. 

See  Tmats. 

CHAMPERTY  AND  MAINTENANCE. 

I  7.  Effect  of  nant  of  land  held  adversdy 
pnor  to  Code  1007.  f  3839,  stated.— Gilchrist  v. 
Atchison  (Ala.)  055. 
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I  7.  In  unlawfnl  detainer,  a  deed  from  de- 
fendant's grantor,  whom  defendant  claimed  bad 
been  in  possession  before  plaintiff,  to  defend- 
ant, was  admissible  in  evidence;  it  being  a 
question  for  the  jury  whether  plaintiff  was  in 
adverse  possession  of  the  land  when  the  deed 
was  made.— Qilchrist  v.  Atchison  (Ala.)  955. 


See  Equity. 


CHANCERY. 
CHANGE. 


Of  tenns  of  iBsnxance  policy  on  renewal,  see 
Inauxance,  |  145. 

CHARACTER. 

AdmlMibility  of  evidence  in  action  for  slander, 

see  Libel  and  Slander,  f  103. 
Of  wttneaa,  see  Witnesses,  H  337,  862. 

CHARGE. 

Bjr  carrier,  see  Carriers,  H  12.  13,  188. 
Criminal  accosatioo,  see  Indictment  and  Infor- 
mation. 

For  water  snpply,   see   Waters  and  Water 

Couraes,  |  2(S. 
Instructions  to  jury,  see  Criminal  Law,  K  756. 

763.  764,  769.  814,  829,  830,  841 ;  Tnal,  |» 
■  186-296. 

Of  indebtedness  on  married  women's  separate 
property,  see  Husband  and  Wife,  |  IQl. 

CHARITIES. 

n.  OOKBTBUCnOH,  APBOIIMITRA- 
TIOK,  Am  ENTOBOEMEHT. 

I  45.  The  Fire  Insurance  Patrol  of  the  City 
of  New  Orleans,  not  being  a  public  dtaritable 
association,  is  liable  for  injuries  caused  by 
the  negligence  of  its  servants  In  driving  its 
wagon  into  a  truck  of  the  &re  department— 
Rady  T.  Fire  Ins.  Fatxol  of  New  Orieans  (La.) 
401/ 

CHARTER. 

Corporate  charters  In  senexal,  see  Municipal 
Ct>rporatlonB,  ||  44,  4b. 

CHATTEL  MORTGAGES. 

See  Pledges. 

Execution  against  Interest  of  mortgagor,  see 
Execution,  §  37. 

Power  of  husband  to  mortgage  separate  prop- 
erty of  wife,  see  Husband  and  Wife,  (  137. 

Transfers  operatinK  to  binder,  delay,  or  de- 
fraud creditors  in  general,  see  Fraadulent 
Conveyances. 

X.  KEQmSITES  AND  VAUDXTT. 

(A)  Hatnre  and  BMMCvtlals  of  TrmnaCera  ot 
Chitttels  M  Seonrlty. 

I  17.  Under  Code  1907.  |  4743,  a  contract 
with  the  owner  of  land  to  raise  a  crop  held  to 
be  one  of  hiring,  and  that  the  one  who  raised 
the  crop  had  no  interest  in  it  which  could  be  the 
subject  of  a  valid  mortgage.— Foost  t.  Bains 
Ens.  (Ala.)  743. 


VI.  ASnOEHEET  OF  MOaTOAOE  OB 
DEBT. 

I  211.  Assignee  of  a  chattel  mortgage  held 
not  a  bona  fide  purchaser  entitled  to  enforce  the 
mortgage  for  an  amount  greater  than  the  true 
debt  evidenced  thereby.— People's  Bank  of  Ever- 
green V.  Bobbins  (Ala.)  412. 


CHATTELS. 

In  general,  see  Property. 

Annexation  to  real  property,  see  Fixture*. 

Qift,  see  Gifts. 

Pledge,  see  Pledget. 

Sale,  see  Sales. 

CHECKS. 

In  general,  see  Bills  and  Notes. 

Cashier's  chet^,  see  Banks  and  Banking.  H 

189,  226. 
Forgery,  see  Forgery. 

Payment  of,  by  bank,  see  Banks  and  Banking. 

i  138. 

Becovery  of  proceeds  ia  debnue,  see  I>etinn«. 
Trade  (dieck  as  subject  of  forgery,  see  Forgery, 

CHILDREN. 

See  Infanta;  Parent  and  Child. 

Care  required  of  children  as  against  negligence 

of  others  in  general,  see  Neglvence^  1 1^ 
lUeeitimacy,  see  Bastards. 
Rights  of  snrvivlne  children  as  to  homratead. 

see  Homestead,  H 1%  isa 

CHOSE  IN  ACTION. 

As  property  subject  to  lien  of  jndcment  see 
Judgment,  |  777. 

CIRCUMSTANTIAL  EVIDENCE. 

Admissibility,  see  Criminal  Law,  %  338. 
Proof  of  coasidracy,  see  Criminal  Law,  |  427- 

CITIES. 

See  Hnnldpal  Goriiiorations. 

CITIZENS. 

Equal  protection  of  law^  see  ConsHtatknal 

Taw,  Is  212,  247. 
Privileges  and  immunities,  see  Constitntiraal 

Law,  I  206. 

CITY  COURTS. 

See  Courts,  |  189. 
Jarisdiction  of  criminal  prosecution, 
inal  Law,  f  94. 


Crim- 


See  Action. 


CIVIL  ACTION. 
CIVIL  RIGHTS. 


Constitutional  guaian^  of  trial  by  Jtur.  see 

Jury.  I  25. 

Denial  of  equal  protection  of  laws,  see  Consti- 
tutional Law,  is  212,  247. 

Deprivation  of  life,  liberty,  or  property  withool 
due  process  of  law.  we  Conatttunonal  Imw,  U 

278,  207. 

Privileges  or  immunities  and  clan  l^islation. 

see  Constitutional  Law.  i  206. 
Protection  of  contract  obligations,  see  CoostitB- 

tional  Law.  H  121,  154. 

CLAIM  AND  DELIVERY. 


See  BepleTln. 


CLAIMS. 


Against  estate  of  decedent,  we  BxecDton  and 

Administrators,  {  220. 
Against  exempt  property,  see  Homestead.  1 108. 
AniinBt  insolvent  corporatioiu  in  ganeiu,  see 

Corporations,  |  066. 
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Asainat  propertv  In  bands  of  receiver,  we  Re- 
ceivers, 11  153-102. 

Of  mechanic's  Uen,  Me  Hedianica'  Uexm,  H 
lie,  187. 

To  proper^  levied  on,  lee  Attwduaenl^  I  908. 

CLERKS  OF  COURTS. 

Custody  of  local  option  election  ballots,  Me 
'  Intoxicating  Liquon,  I  35. 

CLIENTS. 

See  Attome;  and  Client 

CLOUD  ON  TITLE. 

Se«  QnietlBg  Title. 

COCAINE. 

Appeal  from  anmman  prosecntlons  for  illegal 
sale,  see  Criminal  Law,  {  26a 

CODES. 

Joinder  of  ekasea  of  a<Alon  nnder  codes,  see 
Action,  I  00. 

COLUTERAL  ATTACK. 

Halwas  corpus  proceedings  as  collateral  at- 
tack on  buBiness,  see  Habeas  Corpus,  |  30. 

On  appolDtment  of  administrator  or  executor, 
see  Bxecutors  and  Admfaistrators.  i  29. 

On  judicmeDt,  see  Judgment.  H  485-512. 

On  procieedings  for  allotment  <h  homestead,  see 
Homestead,  I  150^ 

COLUTERAL  SECURITY. 

See  Pledges. 

COLLATERAL  UNDERTAKINGS. 

See  Onarautr :  Principal  and  Surety. 
Application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  I  33. 

COLLECTION. 

By  bank,  Ke  Banks  and  Banking,  |  165. 
Of  assessment  for  public  improvements,  see  Mu- 
nicipal ConwtatloDS,  SS  526,  586. 
Of  costs,  see  Costs.  |  317. 
Of  taxes,  see  Taxation,  I  572. 

COLLEGES  AND  UNiVERSITIES. 

Schools  in  general,  see  Schools  and  School  Dis- 
tricts. 

COLORED  PERSONS. 

Inability  of  carrier  for  acts  of  other  passen^ra, 
see  Carriers,  |  284. 

COLOR  OF  TITLE. 

See  Advene  Fossessioii. 

COMBINATIONS. 

See  Conspiracy. 

COMITY. 

Between  courts,  see  Courts,  H  4^1-487. 

COMMENCEMENT. 

Of  action,  see  Action,  S  61. 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  Carriers ; 
Shipping. 


Contracts  hi  restraint  of  trade,  see  Contracts, 
f  U6. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

Drainage  and  reclamation  comndsslons,  ms 
Drains,  |  IS. 

COMMISSIONERS. 

County  commissioners,  see  County,  H  47,  S8. 
In  eonitr.  see  Equity.  |  404. 
RegulatiMi  of  charges  of  carriers  by  railroad 
commissioners,  see  Carriers,  I  12. 

COMMISSIONERS'  COURT. 

See  CoDiLtles,  |  53. 

COMMISSIONS. 

Of  broker,  see  Broken,  If  64-67. 
Regulation  of  charges  of  carrier  by  railroad 
commissioner,  see  Carriers,  |  12. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  COUNTS. 

See  Assumjtsit,  Action  oL 

COMMON  DRUNKARDS. 

See  Drunkards. 

COMMON  KNOWLEDGE. 

Judicial  notice  of  matters  of  common  knowl- 
edge, see  Evidence,  H  82. 

COMMON  LANDS. 

Joint  estates  in  lands,  see  Tenancy  in  Common. 

COMMON  LAW. 

Construction  of  statutes  in  derogation  of  com- 
mon law,  see  Statutes,  |  2S0. 

Forms  of  action  at  common  law,  see  Action, 
I  30. 

COMMON  NUISANCE. 

See  Nuisance,  |  72. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts,  if  20,  158. 

COMMONWEALTH. 

See  States. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  ||  264.  276. 

COMMUTATIVE  CONTRACTS. 

See  Contracts,  |i  277,  279. 

COMPANIES. 

See  Corjioratloos ;  Partnership. 

COMPARATIVE  NEGLIGENCE. 

See  NegHgence.  H  97-101. 
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COMPENSATION. 

Compensatory  damages,  see  Damages,  ||  16,  71. 

Of  particular  cta*»e»  of  ofiiceri  or  other  pertont. 

See  Witoesses,  {  32. 

Brokers,  see  Brokers,  ft  54-67. 

Corporate  officers  and  agents  in  geneTal*  Me 

Corporationa,  {  308. 
Health  officers,  see  Health,  i  7. 
Receivers,  see  RecefTers,  |  200. 

COMPENSATORY  DAMAGES. 

See  Damages. 

COMPETENCY. 

Of  evidence,  see  Criminal  Law,  ||  883-390; 

Evidence,  fi  151. 
Of  expert  witnesses,  see  Criminal  Law,  1  478; 

Evidence,  «  539%,  545. 
Of  fellow  aervant,  see  Master  and  Servant,  { 

168. 

Of  impeaching  testimony,  see  Witnesses,  |  380. 

Of  Juror,  see  Jury.  H  83,  117. 

Of  witnesses,  see  Wftnesses,  H  37,  160l 

COMPETITION. 

Contracts  preventing  competition  In  trade,  see 
Contracts,  |  116. 

COMPLAINT. 

Evidence  of  complaints  by  female  In  prosecu- 
tion for  rape,  see  Rape,  |  48. 

In  civil  actions,  see  Equity,  H  133-149; 
Pleadinjt. 

In  criminal  prosecution,  preliminary  complaint, 

see  Criminal  Law,  |  211. 
In  criminal  prosacntlons,  see  Indictment  and 

Information. 
Of  ^in  aa  part  of  res  gesta,  see  Erldoice,  I 

COMPOUND  INTEREST. 

Ab  usurious,  see  Usury,  |  49. 

COMPROMISE  AND  SETTLEMENT. 

See  Payment 

COMPULSION. 

Ground  for  annuUment  of  marriage,  see  Mar- 
riage. I  58. 

COMPUTATION. 

Of  intereet,  see  Interest.  I  45. 
Of  period  of  limitation  of  civil  actions,  see  lim- 
itation of  actions,      66,  197. 
Of  time,  see  Time. 

CONCLUSION. 

Of  witness  see  Criminal  Law,  {J  448-465 ;  Ev- 
idence, ll  471,  472. 
Pleading  conclusions,  see  Pleading,  |  8. 

CONCLUSIVENESS. 

Of  certificate  of  acknowledgment,  we  Acknowl* 
ed^ent,  f  S6.  ^ 

Of  certificate  to  record  on  appeal  or  other  pro- 
ceeding for  review,  see  Appeal  and  Error.  | 

663. 

Of  judgment  see  Judgment,  ftS  668-747. 
Of  verdicts  and  findings,  see  Appeal  and  Error, 
H  1001,  1024. 

CONCUBINAGE 

See  MiRcegenatiou,  fi  1.  " 


CONCURRENT  JURISDICTION. 

Of  coorta  in  gcaunU,  see  Conrta,  H  479-18T. 

CONCURRENT  NEGLIGENCE. 

Of  master  aiid  aervant  as  affecting  asmmptim 
of  risk  by  servant,  see  Master  and  Servant,  % 

226.' 

CONCURRENT  REMEDIES. 

See  Election  of  Remedies. 

CONDEMNATION. 

Taking  property  for  public  use,  lea  BnAieBt 
Domain* 

CONDITIONAL  SALES. 

See  Sales,  |  467. 

CONDITIONS. 

On  eranttng  or  refusing  new  trial,  sea  New 
TruO,  I  162. 

In  contract*  and  coAveytmoM. 

See  Contracts.  S  229. 

Insurance  nolldes,  see  Insurance,  {|  281.  282.^ 
Sale,  see  Sales,  S  467. 

Statement  in  memorandnm  required  by  atfttute 
of  frauds,  see  Frauds,  Statnte  oL 

Pr9eed9»i  to  aoHotu  or  otkor  firooeediitgM. 
To  cancel  written  instrument,  see  Cancellation 
of  Instruments,  I  20. 

CONDUCT. 

See  Disoxderiy  Onidnct. 

Of  counsel  at  trial,  see  Criminal  Law.  H  699* 

T30 

Of  election,  see  Elections,  SI  201,  227. 
Of  witness  as  nound  of  impeadunent,  aee  Wit- 
nesses, 11  387,  362. 

CONFEDERACY. 

See  Conspiracy. 

CONFESSION. 

Admissibility  in  evidence,  see  Criminal  Law, 

Pleading  by  way  of  confession  and  avtddasoe^ 

see  Preaffing,  ^  186. 

CONFIDENTIAL  RELATIONS. 

See   Brokers ;    PartnenUp ;    Principal  and 

Agent;  Trusts. 

CONFIRMATION. 

Of  sale  of  property  of  decedent,  aea  E^ecntora 

and  Administrators,  f  375. 

CONFLICTING  CLAIMS. 

Determination  of  .coafllctlng  daima  to  real 
property,  see  Quieting  Title. 

CONFLICT  OF  LAWS. 

Conflicting^urisdiction  of  courts,  se«  CoarH^ 

CONJUGAL  RIGHTS. 

See  Husband  and  Wife. 
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CONSANGUINITY. 

AlEecHnc  contpKeDcy  of  )ustic«s  of  tb»  petoe, 
•ee  JnstkM  of  the  Peace,  I  67. 

CONSENT. 

Of  parent  to  employment  of  cbUd,  see  Parent 
and  Child,  {  7. 

Of  parties  to  contracts  In  genera],  see  Con- 
tracts, I  15. 

Of  state  to  be  sued,  see  States,  1 191. 

CONSEQUENTIAL  DAMAGES. 

See  Damages,  SI  15,  4a 

CONSIDERATION. 

Of  contracts  in  general,  see  Oontracte,  H  57,  75. 

Of  contract  for  water  supply,  Bee  Watera  and 
Water  Courses,  S  203.  i 

Of  conveyance  or  other  transfer,  saffidency  as 
to  crediton  of  grantor  or  subsequent 
diasers,  see  Fraodnlent  Conveyances,  |  97. 

CONSPIRACY. 

Acta  and  declantiona  of  conspirators  as  evi- 
dence against  co^^onsplrators  in  general,  see 
Criminal  Law,  S  427 ;  Evidence,  {  253. 

I.  OrVZh  LIABIUTT. 

(B)  AetlOMs. 

I  17.  If  defendants  maliciously  conspired  to- 
gether to  injure  plaintiffs  business,  all  of  de- 
fendants were  properly  Joined  in  an  action 
against  tbem  for  damages ;  the  conspiracy  mak- 
ing the  wrongful  acts  the  joint  wrong  of  all 
of  them.— Olobe  ft  Hutgers  Fire  Ins.  Ca  t. 
Firemen's  Fund  Fire  Ins.  Co.  (Hiss.)  4S4. 

CONSTABLES. 

8««  EBieriSs  and  Constables. 

CONSTITUTIONAL  UW. 

PropistoiM  relating  to  particular  tubjectt. 
See  Courts.  {  70;  Highways,  f  122;  Taxa- 
tion, i  ^ 

Carriers,  control  and  regulation,  see  Carriers, 
%  2. 

Enactment  and  validity  of  statutes,  see  Stat- 
ntes,  H  2a 

Bxemption  from  public  Improvement  assess- 
ments, see  Municipal  Corporations,  |  484. 

[Jcenses  for  occupations  and  privil^es,  see  li- 
censes, I  7. 

Bules  of  court  and  conduct  of  business,  see 

Courts,  S  79. 
Subjects  and  title  of  statutes,  see  Statutes,  S! 

118,  124. 

Taxation  for  highway,  see  Highways,  |  122. 
Rightt  of  persons  accuted  or  convicted  of  crime. 
Violation  of  constitutional  right  as  harmless 
error,  see  Criminal  Law,  |  1162. 

n.  OOMSTBirCTIOM,  OPERATIOH, 
Ain>  ENFOKCEMKrX  OF  OON- 
STITUTIOirAX.  FBOVI8IOK8. 

I  48.  Before  a  statute  cau  be  declared  uo- 
constitutional,  It  must  clearly  and  unavoidably 
appear  to  have  been  witiiout  the  power  of  the 
Legislature  to  enact— City  of  Enuey  v.  Simp- 
son (Ala.)  61;  Bobinsou  v.  City  of  E^ley 
(Ala.)  69. 

{  48.  While  every  possible  intendment  must 
be  indulged  in  favor  of  the  constitutionality  of 
an  enactment,  plain  provisions  of  the  Consti- 
tution must  be  enforced. — City  of  Ensley  v. 


Simpson  (Ala.)  61 ;  Robinson  v.  City  of  Ensley 
(Ala.)  69. 

{  48.  A  law  should  be  upheld  when  it  is 
capable  of  being  construed  so  as  to  harmonise 
with  the  Constitution  without  doing  violence 
to  the  legislative  intent. — Whaley  v.  State  (Ala.) 
941;   Hawkins  v.  Same  (Ala.)  04& 

I  48.  Where  a  statute  Is  attached  as  uncon- 
stitutional, It  should  be  liberally  construed  to 
uphold  its  validity.— Atlantic  Coast  Line  R.  Go. 
V.  Coachman  (Fla.)  377. 

m.  DISTBIBITTIOn  OF  OOVEBH- 
MEMTAI.  PC  WEBS  AND 
FUNOTIOm. 

<A)  Laarlslatlvc  F«wera  Ud  Dslectttlon 
Tkcreot, 

I  00.  In  the  absence  of  special  prohibition, 
the  General  Assembly  has  the  right  to  make  all 
laws. — Mulbaupt  v.  City  of  Sfareveport  (La.) 
1023. 

S  64.  Sp.  Sess.  Laws  1907.  p.  89,  authorizing 
street  railroad  companies  to  make  reasonable 
rules  regarding  transfers,  and  prescribing  a 
penalty  for  violation  of  such  rules  held  not  un- 
constitutional.—Whaley  T.  State  (Ala.)  941; 
Hawkins  v.  Same  (Ala.)  946. 

(B)  JmdldMl  Pow«^  m«4  FwiotiOBa. 

I  68.  The  amount  of  a  license  tax  to  be  im- 
posed on  hawkers  and  peddlers  is  for  the  Leg- 
islature, and  not  fop  the  courts.— Floumoy  v. 
Walker  (La.)  673. 

S  70.  The  propriety  and  wisdom  of  a  stat- 
ute held  exclusively  for  decision  by  the  Le^sla- 
ture.— City  of  Enslev  v.  Simpaoa  fAlaO  61; 
Robinson  v.  City  of  Ensley  (Ala.)  69. 

8  70.  The  GJeneral  Assembly  may  classify 
business  occupations,  and  the  exercise  of  its  dis- 
cretion on  that  subject  cannot  be  interfered 
with  by  the  courts  so  long  aa  It  Is  within  the 
limit  of  constitutional  legislative  discretion.— 
Monteleone  v.  Seaboard  Fire  &  Marine  Ins.  Co. 
(La.)  1032. 

IV.  POUOE  POWBB  IN  OENEBAI- 

See  Carriers,  |  2 ;  Intoxicating  UQuors,  {  10. 

{  81.  The  police  power  of  a  state  embraces 
regulations  deaigneid  to  promote  the  public  con- 
venience, general  prosperity,  or  the  public  wel- 
fare.—Atiantic  CMBt  Line  B.  Co.  v,  Ooaehman 
(Fla.)  877. 

VEL  OBLIGATION  OF  OONTBACTS. 

(B)  Contracts  of  States  and  Hnnlelpal- 
ttlea. 

S  121.  The  remedies  for  the  enforcement  of 
obligations  assumed  by  municipal  corporations 
cannot  be  impaired  by  the  Legislature. — City  of 
Ensley  v.  Simpson  (Ala.)  61;  Bobinsoa  t. 
City  of  Ensley  (Ala.)  69. 

(C>  Coatracts  at  Indtvldaala  aad  Private 
C  or  po  rat  Ions. 

I  154.  Act  No.  168  of  1908  held  not  uncon- 
stitutional as  impairing  the  (^ligation  of  con- 
tracts.—Monteleone  V.  Seaboard  Fire  ft  Marine 
Ins.  Co.  (La.)  1032. 

I  169.  Right  of  parties  to  Rx  the  remedies 
by  which  their  rights  and  obligations  axe  to  be 
enforced,  stated.— Monteleone  v.  Seaboard  Fire 
ft  Marine  Ins.  Co.  (La.)  1032. 

IX.  PBIV1LEOE8  OB  OCMUNlTiJUL 
AND  CI^S  I^ISI^TION. 

Special  or  local  laws,  see  Statutes,  H  75,  90. 

i  206.  Code  1907.  H  4S72.  4583.  restricting 
the  effect  of  a  breach  of  warranty  or  misrepre- 
sentation in  an  application  for  inaurance,  held 


•For  eases  la  Dec  Dig.  *  Am.  Dig.  Key  No.  Swies  *  Indexes  see  same  topic  and  section  f|)-NUHBBK 

Digitized  by  OOOglC 


Omutltmtlowa  I«w 


S2  SOUTHERN  KBPOBTEB. 


106G 


valid,  and  not  riolativQ  of  Const.  U.  S.  art.  14, 
State  lAte  Ins.  Co.  of  Indianapolis  t. 
WeatcDtt  (Ala.)  344. 

X.  EQUAI.  PBOTEOTIOM  OF  ZAWS. 

i  212.  Essentials  of  a  statnte  passed  in  the 
exercise  of  the  police  power,  stated.— Atlantic 
Coast  Line  R.  Co.  v.  Coadktnan  (Fla.)  377. 

{  240.  Act  No.  168  of  1908  held  not  uncon- 
Btftutional.— Monteleone  v.  Seaboard  Fire  & 
Marine  Ins.  Co.  (La.)  1032. 

I  241.  Laws  1907,  c.  5618,  held  not  violative 
of  the  provisioDs  of  the  state  Constitation  (Bill 
of  Bights,  f  1),  and  Const.  U.  S.  Amend.  14, 

Eiaranteeing  full  protection  of  tlie  laws.— At- 
ntic  Coast  Une  B.  Co.  v.  Coacbman  (Fla.) 
377. 

S  247.  Laws  1907,  c.  5618,  held  not  violative 
of  the  equal  protectioo  clause  of  the  state  Con- 
stitution <Bin  of  Bights,  <  1),  and  Const.  U.  S. 
Amend.  14.  in  so  far  as  it  permits  recovery  of 
interest  and  attorney's  fees.— Atlantic  Coast 
Line  B.  Co.  v.  Coachman  (Fla.)  377. 

XI.  DUE  PROCESS  OF  LAW. 

i  278.  An  act  operating  to  destroy  an  in* 
corporated  dt^  held  not  to  deprive  it  of  its 
pK^rty  in  violation  of  Const.  C  S.  Amend. 
14.— City  of  Ensley  v.  Simpson  (Ala.)  61 ;  Rob- 
inson V.  City  of  Ensley  (Ala.)  08. 

8  290.  Acts  1902,  No.  147,  relating  to  the 
levy  of  local  assessments  on  abutting  real  estate 
for  street  improvements,  is  not  a  violation  of 
Const  1808,  arts.  2,  232,  and  the  foorteenth 
amendment  of  the  Constitution  of  the  United 
States,  as  a  derivation  of  property  without 
due  process  of  law.— Fonrmy  t.  Town  of  Frank- 
lin (La.)  249. 

I  297.  Laws  1907,  c  5618,  held  not  violative 
of  the  coostitutional  provision  relating  to  due 
procesa  of  law.— Atlantic  Coast  Line  B.  Co.  t. 
Coachman  (Fla.)  377. 

CONSTRUCTION. 

Of  language  nsed  in  alleged  libel  oi  slander, 

see  Libel  and  Slander,  8  19. 
Parol  or  extrinsic  evidence  to  aid  construction 

of  written  instruments,  see  Evidence,  {  462. 

Of  contracit,  inttrtmentM.  or  judicial  octM  or 
proceedingt. 

See  Dedication,  J  60;  Sales,  H  68,  82,  467; 
Statutes,  H  181,  241;  Stlpnlatlons.  |  14; 
Wills.  S8  4S3.  688. 


Assignments  for  benefit  of  creditors,  see  Assign- 
ments for  Benefit  of  Creditors,  |  184. 

Bills  of  lading,  see  (^rriera,  |  SI. 

Constitutional  provisions,  see  Constitutional 
Law,  8  48. 

Contracts,  see  Contracts,  Sf  143,  226. 

Contracts  of  insurance,  see  Insurance,  H  146, 
177. 

Deeds,  see  Deeds,  «  111.  127. 

Instructions,  see  Trial,  §8  295,  206. 

Leases,  see  Landlord  and  Tenant,  88  4(h  47; 

Mines  and  Uioerals,  i|  62,  70. 
Mortgages,  see  Morteages,  8  187. 
Warranties,  see  Sales,  8 

Of  hmUtnga  or  other  worJu, 
See  Railroads,  |  118. 

CONSTRUCTIVE  NOTICE. 

Of  termination  of  authority  of  insurance  agent, 

see  Ilisuraace,  8  375. 
To  purchaser  of  land  of  claims  or  liens  ajnlnst 

property,  see  Vendor  and  Purchaser,  f  2&1. 
To  ^^chaser  of  personal  property,  see  Sales, 


CONTEMPT. 

n.  POWEB  TO  PpyiSH.  AMP  P&O- 
OEEDINGS  TKEBBFOB. 

8  37.  That  certain  acts  wen  criminal  misde- 
meanors would  not  prevent  one  ennmlttlnc  them 
from  being  punished  for  criminal  contempt. — 
Durham  v.  State  (Miss.)  627. 

8  53.  Where  accused  was  charged  by  infor- 
mation with  attempting  to  bribe  a  witness,  the 

ftroper  course  was  taken  by  dting  him  and  hav- 
ng  him  answer  the  charge,  ana  investigating 
the  diarge  by  talcing  the  testimony  of  witnesses 
offered  by  the  state  and  accused  upon  tbe  de- 
nial of  the  allegations  of  the  infoimatioa.— Dur- 
ham T.  State  QCss.)  627. 

I  66.  The  oourt  b^g  the  triw  of  facts  in 
cnminal  contempt  procMdings,  it  is  presomed 
that  he  followed  the  evidence  in  findmg  facts 
showing  giUIt— Durham  v.  State  OflssJ  627. 

CONTEST. 

Of  local  option  election,  aee  Inttoleatiiic  liq- 
uors, 8  37. 

CONTINGENT  REMAINDERS. 

Construction  of  wills,  see  Wills,  |  631. 

CONTINUANCE. 

Of  criminal  prosecutions,  see  Criminal  Law,  81 

575,  003. 

Review  of  discredonazy  mlincB,  aee  Oimlnal 
Law.  I  1161. 

CONTRACTS. 

Agreements  within  statute  oi  frauds,  see 
Frauds,  Statute  of. 

Assignment,  see  Assignments. 

Best  and  secondary  evidence  of  contract,  see 
Evidence,  {  165. 

Cancellation  of  written  contracts,  see  Caocella- 
tion  of  Instruments. 

Impairing  obligations,  see  ConBUtutl<nial  taw, 
n  321,  154. 

Operation  and  effect  of  champer^,  see  Cham- 
perty and  Maintenance. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply languaice  of  written  contract,  see  Evi- 
dence, 8  452. 

Parol  or  extrinsic  evidence  to  contradict  or 
written  contract,  see  Elvidence,  8$  300- 

Parol  or  extrinsic  evidence  to  show  invalidity  of 
written  contract,  see  Evidence,  8  434. 

Reformation,  see  Reformation  of  Instruments. 

Restraining  breach,  see  Injunction,  |  60. 

Separate  or  subsequent  oral  agreement  affect- 
ing written  contract,  aee  E^viaeoce,  I  442. 

Specific  performance,  see  Specific  Performance. 

Subrogation  to  rl^ts  or  remedies  of  creditors, 
see  Snbrogatioa 

Co*tractg  of  particular  eltttea  of  pcrsMta. 
See  Brolcers,  |  96:  Carriers,  88  51.  62.  201. 
218;  Counties.  8  U8,  124;  Landlord  and 
Tenant,  8  323 ;   Municipal  Corporattoni,  I 

336. 

Attorney,  with  client,  see  Attorney  and  CUent, 

8  88. 

Insurance  companies,  see  Insurance. 

Mortgagees,  assignment  of  mortgage  or  dd}t  se- 
cured thereby,  see  Chattel  Mortices,  {  2U. 

Officers  and  agents  ot  banks,  aee  Banka  and 
Banking,  H  109,  114. 

Officers  and  agents  of  corporations  in  nnenl. 
see  Corporations.  H  423-432. 

Contractt  reUttng  to  partinlar  suft/eeffc 
See  Insurance;  Bfarrlage. 
Ck>mpenBation  of  broker,  see  Brokers,  88  54-67. 
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Oon^ct  labor,  see  Convicts,  |  10. 

LfimitatioQ  of  Uabilitv  of  carrier  in  respect  to 
lire  stock,  see  Carriers,  {  218. 

Public  improTements,  see  Municipal  Corpora- 
tions, I  336. 

Ren^l  on  sbares,  see  Landlord  and  Tenant, 

Standing  timber,  see  Logs  and  LoKgine,  fi  3. 
Transportation  of  goods,  see  Carriers.  Si  SI,  62. 
Tranaportatioa  of  live  atock,  see  Carriers,  { 
20T. 

Particular  cla»$€§  of  expreat  oontraett. 

See  Bailment;  Bills  and  Notes;  Deeds;  De- 
positaries: Qoaran^;  Partnership;  Be- 
warda;  Sales. 

Agency,  see  Principal  and  Agent. 

AKsignment  of  mortgage  or  debt  secured  there- 
by, see  Chattel  Mortgagee,  §  211. 

Bills  of  lading,  see  Carriers.  U  51,  62. 

Indomement  of  Ijill  or  note,  see  Bills  and  Notes, 
I  280. 

Insurance  poHcie!),  see  Insurance. 
Leases,  see  Landlord,  and  Tenant 
Sales  of  realty,  see  Vendor  and  Purchaser. 
Sales  of  •taadlng  timb«r,  see  Logs  and  Logging, 
i  3. 

Stipulations  In  actions,  see  Stipulations. 
Suretyship,  see  Principal  and  Surety. 

Pcrtioular  oltuscs  of  implied  eontractt. 
See  Account  Stated;    Assumpeit,  Action  of; 
Interest;  Work  and  Labor. 

Partieutar  vtodet  of  diteharging  coniraota. 
See  FaymeDt. 

X.  BEQiriSITES  AUD  tauditt. 

<A)  lf«tiur«  ftaA  Baaemtlala  In  General. 

Certainty  of  contract  of  sale,  see  Sales,  |  1. 

I  1.  That  a  contract,  offending  against  no  law. 
is  peculiar  and  may  bear  grievoualy  upon  one  of 
the  parties  thereto,  will  not  render  it  Invalid.— 
Ityrd  V.  Hickman  (Ala.)  426. 

(B)  Pnrtlest  Proptmalit,  mmA  Aeeeptnnise. 

I  15.  Wbere  parties  are  merely  negotiating, 
there  la  no  contract  white  the  agreement  la  In* 
complete.— Ocala  Coi^rage  Co.  v.  Florida  Go<^ 
erage  Co.  (Pla.)  IS. 

(O)  Formal  Reavlsltea. 

Of  deed,  see  Deeds,  »  31.  32,  56.  59. 
Of  mortgage,  see  Mortgages,  {  42. 

{  S2.  Where  parties  intend  that  their  verbal 
nidations  shall  be  reduced  to  writing,  there 
is  nothing  binding  until  the  writing  is  executed. 
— Ocala  Cooperage  Co.  v.  Florida  Cooperage  Co, 
(Fla.)  13. 

I  32.  Where  it  is  intended  that  a  Terbal  con- 
tract shall  be  reduced  to  writin{^  the  contract  is 
not  complete  until  so  reduced  and  acquiesced  in 
ter  both  parties.— Ocala  Cooperage  Go.  t.  Florida 
Cooperage  Co.  (Fla.)  18. 

<D)  Consideration. 

Of  contract  for  water  supply,  see  Waters  and 

Water  Courses;  {  203. 
SuflBciency  as  to  creditors  and  subsequent  pur* 

chasers,  see  Fraudulent  Conveyances,  S  87. 

f  S7.  A  contract  held  not  to  be  invalid,  as 
lacking  in  mutuality.— Heaty  v.  Southern  States 
Alcohol  M^.  Co.  (La.)  150. 

I  75.  A  promise  by  one  owing  a  debt  to  make 
a  iwyment  thereon  held  no  consideration  for  a 
promise  of  the  creditor  to  pay  a  debt  of  the 
praniaor  to  a  third  perscm. — Byrd  v.  Hickman 
(Ala.)  428. 

(H)  Validity  o<  AMcnt. 

Parol  or  eztriufdc  evidence  to  show  invalidity. 
Bee  EMdence,  |  434. 


To  bill  or  note,  see  Bills  and  Notes,  |  104. 
To  deed,  see  Deeds,  |  70. 

(F>  Ifocnlltr  of  Object  and  of  Consid- 
eration. 

ChampertouB  contracts,  see  Champerty  and 
Maintenance. 

S  lOS.  Lease  of  space  between  high  and  low 
water  mark,  a  part  of  the  bed  of  a  navigable 
stream,  held  illegal  and  contrary  to  public  poli- 
cy.— Jlscambia  Land  &  Mfg.  Co.  v.  Ferry  Pass 
Inspectors'  tc  Shippers'  Ass'n  (Fla.)  715. 

S  lie.  A  contract  held  to  be  valid.— Healy 
T.  Southern  States  Alcohol  Mfg.  Co.  (La.)  150. 

I  138.  The  courts  will  take  notice  of  their 
own  motitm.  of  illegal  contracts  coming  before 
them  for  adjudication,  and  will  leave  the  par- 
ties where  they  have  placed  themselves. — Es- 
cambia Land  &  Mfg.  Go.  v.  Ferry  Pass  In- 
spectors* &  Shippers  Ass'n  (Fla.)  715. 

XL  oommnrcTioK  Airo  ofbba- 

TION. 

Porftcitlor  claua  of  eoninet». 
See  Insurance,  H  146,  177:  Mortgages,  H  137. 
154;  Sales,  If  68,  8%  487;  SUpulations,  i 

14. 

Assignments  for  benefit  of  creditors,  see  Afl- 

slgnments  for  Benefit  of  Creditors,  i  184. 
Bills  of  lading,  see  Carriers,  |  61. 
Deeds,  see  Deeds,  Si  HI,  127. 
Leases,  see  landloid  and  Tenant,  |  40. 
Mines  and  Minerals,  ||  62.  70. 
Warranties,  see  Sales,  $  270. 

(A)  General  Rnles  of  Constmotlon* 

Leases,  see  Landlord  and  Tenant,  S  40. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  written  contract,  see  Evi- 
dence, 8  452. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contiBct.  see  Evidence,  8|  390-425, 

Separate  or  subsequent  oral  agreement  affect- 
ing written  contract,  see  Evidence.  |  442. 

I  148.  Rule  for  construing  contracts,  stated. 
— ^Lower  Terrebonne  Refining  &  Mfg.  Co.  v. 
Bartow  (La.)  487. 

I  145.  A  contract  to  puidiase  property  held 
to  be  a  contract  of  the  place  where  accepted, 
wbere  the  cause  of  action  to  enforce  it  accrued 
within  Gen.  St.  1906,  f  1383.— Morgan  v.  Eaton 
(Fla.)  305. 

fi  167.  All  provisions  of  a  contract  ebould  be 
considered  and  construed  with,  reference  to  con- 
trolling provisions  and  prindplea  of  law.— Mc- 
Caskillv.  Union  Xttval  Stores  Co.  (Fla.)  961. 

8  167.  Provisions  of  law  api^lcable  to  the 
subject-matter  of  contracts  are  ptuts  of  the  con- 
tracts, whether  so  expressed  or  referred  to  in 
the  contract  or  not.— SfcCaskill  v.  Union  Naval- 
Stores  Co.  (Fla.)  961. 

(D)  Place  and  Time. 

8  213.  A  contract  as  to  payment  of  taxes 
construed  in  view  of  Gen.  St.  1906,  8  541.— Mc- 
CaskUl  .T.  Union  Naval  Stores  Co,  (Fla.)  961. 

KB)  Conditions. 
Inlnsunuuie  poUeiea,  aee  Insurance,  H  281, 

8  226.  Forfeitures  not  being  favored,  the  pro- 
visions upon  which  they  are  based  must  be 
strictly  cooatraed.— McCaskill  t.  Union  Naral 
Stores  Oo.  (Ila.)  981. 

m.  MODIFIOATIOH  AITO  XEBOBB. 

{  246.  Negotiations  aa  to  a  c<mtract  held 
merged  In  the  written  contract,  so  that  a  pro- 
vision in  the  bid  for  the  worir  contracted  tor, 
not  having  been  incorporated  In  or  referred  to 
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hy  the  contract,  became  no  part  of  it.— Bratton 
V.  Howard  (Misa.)  210. 

IV.  RESOMBION  AWP  ABAKDOK- 
MENT. 

Cancellation  of  written  contractB  in  equity,  see 

Cancellation  of  Instnunents. 
Rracisslon  of  contract  of  sale,  see  fiaies,  {{ 
Vendor  and  Purchaser,  H  105,  108. 
Rescission  of  Ittnirance  policy,  see  Insnnmce,  | 


i  261.  A  contract  can  only  be  rescinded  by 
the  joint  will  of  the  two  partlea,  but  one  may  ao 
wrongfully  repudiate  it  aa  to  anthorixe  the  other 
to  renounce  it  and  refuse  to  be  longer  bound,  as 
when  acts  and  conduct  evtnoe  an  intent  to  no 
longer  be  boand.— McAlIister-Comen  Co.  v. 
Mathews  (Ala.)  416. 

i  261.  Merely  because '  one  party's  act  or 
course  of  conduct  is  inconsistent  with  the  con- 
tract does  not  authorise  the  other  to  renoonce 
it,  but  it  must  be  inconsistent  with  intent  to  be 
longer  bound,  and,  while  every  breach  is  incon- 
sistent with  it,  every  breach  by  one  party  does 
not  authorise  the  other  to  renounce  in  toto. — 
HcAlllster-Coman  Co.     Mathews  (Ala.)  416. 

V.  FE&FOBMAHCE  OR  BBEAOH. 

Enforcement  of  specific  perfonnance,  see  Si>e- 

cific  Performance. 
Measure  of  damages  for  breach,  see  Damages,  I 

125. 

Relief  a^inst  forfeitures,  see  Equity.  I  24. 
Restraining  breach,  see  Iniunction,  |  Ot>. 

ParticiUar  cImiu  of  oontraoU. 
Bm^oyment  of  broker,  see  Brokers,  |  S4. 
Sales,  aee  Sales,  |S  161-179 ;  Tendor  and  Par- 
chaser,  fii  128,  m 

I '277.  To  put  one  fn  default  for  alleged 

breach  of  a  commutative  contract,  a  demand  lor 
compliance  must  be  accompanied  by  a  tender  of 
compliance  by  the  one  by  whom  the  demand  is 
made.— Darragh  v.  Vicknair  (La.)  264. 

f  278.  Plaintiff,  the  manager  of  an  opera 
troupe,  held  not  entitled  to  recover  against  de- 
fendant, in  whose  bouse  the  troupe  was  playing, 
for  the  part  of  the  receipts  of  a  performance 
called  for  by  his  written  contract  with  defend- 
ant, where  defendant  contracted  with  plaintiff's 
agent  and  the  members  of  the  troupe  to  with- 
hold a  certain  jiwrcentage  to  pay  arrears  in 
the  actors'  salaries  to  avoid  a  strike. — Rothen- 
berg  v.  Packard  (Misa.)  458. 

S  279.  To  put  one  in  default  tor  alleged 
breach  of  a  commutative  contract,  a  tender  of 
compliance  must  be  made  by  the  one  demanding 
performance.— Darragh  v.  Vicknair  (La.)  264. 

8  321.  A  covenant  to  pay  taxes  being  in  the 
nature  of  a  covenant  to  pay  money,  a  forfeiture 
incurred  by  a  breach  thereof  may  be  relieved 
against— McCaskiU  T.  Union  Naval  Stores  Co. 
(f  la.)  961. 

TI.  ACTIONS  rOB  BBEAOH. 

Actions  of  aBSumi)sit,  see  Assumpsit,  Action  of. 

Damages,  measure,  see  Damages,  §  125. 

Damages,  natural  and  probaUe  consequences, 
see  Damages,  f  2S. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  written  contract,  see  Evi- 
dence, 8  452. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  Evidence,  {|  380-426. 

Parol  or  extrinsic  evidence  to  show  invalidity 
of  contract,  see  Evidoice,  1 484. 

Restraining  breacfa,  see  Injunction,  |  60. 

Separate  or  subsequent  oral  agreement  affect- 
ing written  contract,  see  E)vidence,  fi  442. 


CONTRIBUTORY  NEGLIGENCE. 

See  NegUgmCe,  H  8K-101,  122. 

CONTROL 

Of  wife's  aepante  ^werty  by  husband,  see 
Husband  and  Wife,  |  £37. 

CONTROVERSY. 

Amount  In  controversy  as  affecting  iarisdicdoii 
of  courts,  see  Appeal  and  Error,  }  SO;  Jus- 
tices of  the  Peace,  S  44. 

CONVERSION. 

Change  of  form  of  property,  aee  Proper^,  1  5. 

Of  chattels  Into  realty,  see  FixtuTCS. 

Wrongful  conversion  of  perstmal  pvopertj,  aee 

Trover  and  Conversion. 

CONVEYANCES. 

Absolute  deed  as  mortgage,  see  Mortgages,  It 

32,  S3. 

As  preference  hy  debtor,  see  Batdcraptcy,  $1 

164,  165. 

Contracts  to  convey,  see  Vendor  and  Parehaser. 

Elstoppel  by  deed,  see  EJstoppel,  81  -25,  32. 

Fraudulent  as  to  creditors  or  subaeQaent  per- 
chaaers,  see  Fraudulent  Conveyances. 

Parol  or  extrinsic  evidence  to  constme  and  ap- 
ply language  of  instrument,  see  Evidence,  { 
452. 

Parol  or  extrinsie  evidenca  to  pontradict  or 
vaiy,  see  Evidence,  f  390. 

Parol  or  extrinsic  evidence  to  show  Invalidity, 
see  Evidence,  8  434. 

Priorities  between  judgments  and  conveyances, 
see  Judgment,  H  787,  788. 

Reformation,  see  Refonnatltm  of  InetrumenOu 

Validity  as  to  creditors  or  aabseqnent  purchas- 
ers, see  Fraudulent  Conveyances. 

Convej/ancet      or  to  particular  ehaoe*  of  ptf 
sons. 

See  Infanta,  |  Sa 

Insolvent  debtors,  see  Bankraptcy,  H  104.  16Sl 
Purdiaaera  at  tax  sales,  aee  Taxatitm,  i  788L 

Convejfanect  of^  particular  tp&iiet  of,  or  eatmtoa 

or  intereats  in,  property. 
See  Homestead.  IS  119.  123,  167. 
Lends  held  adversely,  see  Oiamperty  and  Main- 
tenance, S  7. 

Personal  property,  in  general,  see  Chattel  Mort- 
gages; Sales. 

Real  property  io  general,  see  Deeds;  Mort- 
gages ;   Vendor  and  Purchaser. 

Standing  timber,  see  Logs  and  Logging,  |  3. 

Swamp  lands,  see  Public  Lands,  |  61. 

Parftculsr  claifei  of  conveyonee*. 
See  Assignments;  AssignmentB  for  Benefit  ot 
Creditors;  diattel  Mortgages;  Deeds;  Mort- 
gages. 

In  trust,  see  Trusts,  88  17,  18L 
Tax  deeds,  see  Taxation,  8  7Sa 

CONVICTS. 

8  10.  If  the  servants  of  defmidant,  to  whcnn 
plaintiff,  a  convict,  was  hired,  wrongfully  caus- 
ed the  latter  to  be  whipped,  defendant  was  Hafale 
for  the  assault,  though  the  whipping  was  done 
by  a  state  deputy  warden.— Sloas-Slieffield  Sttd 
&  Iron  Co.  T.  Dickinson  (Ala.)  504. 

I  10.  The  whipping  for  neglect  of  duty  of 
plaintiff,  a  convict  hired  to  defendant  corpora- 
tion, was  unreasonable,  if  not  for  a  proper 
cause,  and  it  was  for  the  jury  whether  ft  was 
cruel.— Sloss-Sheffield  Steel  &  Iron  Co.  v.  Dick- 
inson (Ala.)  594. 
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i  10.  In  an  action  by  a  convict  for  ananlt 
and  battery,  where  it  appeared  that  defendant 
corporation  authorised  sach  punishment,  de- 
fendant was  not  entitled  to  the  general  chaise 
on  the  ground  that  a  corporate  wrong  was  al- 
leged.—Sloss-RbeffieM  Steel  &  Iron  Co.  t.  IHek- 
inson  (Ala.)  594. 

CORPORAL  PUNISHMENT. 

Of  coDTict,  see  GonvlctB,  |  10. 

CORPORATIONS. 

Creation  and  regalation  by  q;>ecial  or  local  lawn, 

see  Statutes,  I  80. 
Szchange  of  estate  for  stock  in  corporation  as 

creation  of  prohibited  substitutioa  or  fidel 

commissam,  see  Perpetuities,  i  4. 

Partioular  eloMes  of  corporaHona.  • 

See  Carriers;   Municipal  Corporations;  Rail- 
roads. 

Banks,  see  Bankn  and  Banking. 
Charitable  societies,  see  Charities.  {  45. 
Insurance  companies,  see  Insuraoce. 
Mutual  benefit  insurance  aasociatioDs,  see  In- 
surance, K 

Scfaoci  districts,  see  Schools  and  School  Dis- 

tricU.  H  29.  1S». 
Street  railroaa  companies,  see  Street  Ballroads. 
.  Telegraidi  or  telephone  companies,  see  Tele- 

grapba  and  Telephones. 

I.  nroOBPOBATioir  akd  o&oam- 

IZATIOir. 

Of  municipalities,  see  Municipal  CorpoTations, 

IV.  OAPITAI4  «TOOK,  AMD  Dm- 
DEHDB. 

(■)  iBtovMt,  IMTldends.  and  Hew  8t««lc. 

I  151.  Ground  upon  which  the  court  will  in- 
terfere in  the  management  of  a  corporation  and 
cause  a  distribution  of  its  surplus  at  the  in- 
stance of  a  stockholder,  stated,— Marks  v.  Amer- 
ican Brewing  Co.  (La.)  OSS. 

S  155.  That  a  corporation  has  a  large  sur> 
plus  will  not  justify  an  interference  by  the 
courts  to  cnnpel  a  distribution  thereof.— Marks 
T.  American  Brewing  Go.  (La.)  988. 

I  156.  Where  lane  dividends  received  by 
plaintiff  on  the  stock  of  a  corporation  are  due 
to  the  large  snrplos  kept  by  the  corporation, 
stockholder  cannot  complain  on  the  ground  that 
the  surplus  was  not  distributed  among  the 
stockholden.— Mariu  v.  American  Brewing  Co. 
<La.)  988. 

S  155.  Contracts  of  third  persons  with  a  de- 
fendant corporation  held  not  affected  Iv  an  ac- 
tion without  giving  them  a  hearing.— Marks  t. 
American  Brewing  Co.  (La.)  983. 

V.  MEHBEBS   AKB  STOCKHOLDERS. 

(D)  M>1>ltlt7  for  Corporate  Debt*  and 
ActM. 

S  220.  Stockholders  of  a  proposed  corpora- 
tion executing  a  note  in  its  name  prior  to  incor- 
poration held  liable  as  partners  on  the  note  un- 
der Gen.  St.  1906,  8  2G52.— Humphreys  v.  Drew 
(Fla.)  362. 

^  S  228.  A  stockholder  of  a  corporation  held 
liable  to  its  receiver  on  bis  subscription  to  the 
stock.— Webre  v.  Chastant  (La.)  872. 

I  262.  Creditors  dealing  with  a  concern  as  a 
corporation  held  not  estopped  from  enforcing  the 
personal  liability  of  stockholders  for  failing  to 
comply  with  requirements  of  Gen.  St.  1906,  S 
2tWS2.— Humphreys  v.  Drew  (Fla.)  362. 


VI.  OmOEMM  AND  ACtENTl. 

Of  insorsQce  companies,  see  Insurance,  I  78. 

(C)  RlKhls,  Dntlea,  aad  Liabilities  aa  to 
Corporatloa  aad  Ita  Hember*. 

I  308.  Tliat  one  is  a  stockholder  and  vice- 
president  of  a  corporation  without  salary  held 
not  to  preclude  him  from  being  employed  as  a 
salesman  therefor  and  drawing  a  reasonable  sal- 
ary.—Friedrichg  r.  Friedridu,  Tonog  &  TanBy 
(La.)  996. 

f  320.  Before  individual  stockholders  can 
sue  to  remedy  corporate  wrongs,  they  must  first 
apply  to  the  directors  for  redress,  unless  facts 
are  shown  which  would  render  an  aiwlIcaHon 
to  the  directors  useless. — Mlnoua  Portland 
Cement  Go.  T.  Reese  (Ala.)  528. 

TH.  OORPOBATSPOWBHS  AMD 
UABILXTIEt. 

Of  banks,  see  Banks  and  Banking,  ||  109-^26. 

(A)  aixtent  aad  Bxerclae  o<  Powera  la 
Qeaeral. 

i  887.  If  a  corporaticm  has  violated  the  Gay- 
Shattuck  bill  (Act  170  of  1908),  held,  that  It 
is  for  the  state  to  invoke  its  remedy  and  not 
for  a  stockholder.— Maries  v.  American  Brewing 
Co.  (La.)  988. 

<B).  Represeatatlon  of  Corporatloa  br  Of- 
Aoera  aad  Aseats. 

Bank  officera  and  agents,  see  Banks  and  Bank- 
ing, SI  100,  114. 

S  423.  A  corporation  may  become  responsible 
in  cases  for  the  crimes  of  its  agents,  t>ut  the 
corporation  is  bound  mly  when  Its  vice  prin- 
cipal acts  in  the  execution  of  the  corporate  func- 
tions.—Johnson  T.  Alabama  Foel  ft  Iron  Co. 
(Ala.)  812. 

{  426.  The  directors  of  a  corporation  held 
not  authorized  to  disaffirm  a  contract  of  pur- 
chase made  originally  by  the  president  of  the 
corporation,  subject  to  the  approval  of  the  cor- 
poration, and  approved  by  officers  having  au- 
thority so  to  do.— Ferryman  &  Co.  v.  E^rmers* 
Union  Oinning  ft  Mfg.  Co.  (Ala.)  644. 

f  426.  The  act  of  the  directors  of  a  corpora- 
tion in  disaffirming  a  contract  of  purchase  made 
on  behalf  of  the  corporation  by  the  purchasing 
officers  thereof  held  not  to  affect  the  validity  of 
the  contract  of  purchase.— Ferryman  &  Co.  v. 
Fanners'  Union  Ginning  &  Mfg.  Co.  (Ala.)  644. 

I  482.  In  an  action  a^lnst  a  corporation  on 
a  contract  executed  in  its  name  by  its  officers, 
the  want  of  authority  to  make  the  c<HktnGt  most 
be  shown  by  spedal  pleas.— Ferryman  ft  Co.  v. 
Farmers'  Union  Oinning  ft  Mfg.  Co.  (Ala.)  644. 

S  432.  Executory  process  on  a  notarial  act 
of  mortgage  executed  by  the  president  of  a  pri- 
vate corporation  will  not  He,  in  the  absence  of 
authentic  proof  of  the  president's  authority. — 
Interstate  Trust  ft  Banking  Co.  t.  Powell  Bros, 
ft  Sanders  Oo.  (La.)  179. 

(E)  Torta. 

Pleading  in  action  for  malicious  prosecution* 
see  Malicious  Prosecution,  $  47. 

Partieutar  elatsea  of  eorporationt  or  assooto* 
tton«. 

See  (^rrien,  8{  107-136,  206,  229,  280,  821; 
Reilioads,  J|  113,  282.  297,  303-351.  866- 
400,  406,  4S»,  469-485;  Street  Bailioads,  H 
SI,  llSii 

I  492.  Where  the  vice  jirincipal  of  a  coipora- 
tion  does  an  act  to  gratify  personal  malignity, 
or  to  accomplish  another  purpose  personal  to 
himself  and  ha^g  no  relatton  to  the  corpoimte 
basin 688.  the  corporation  is  not  responsible. — 
Johnson  v.  Alabama  Fuel  ft  Iron  Co.  (Ala.)  312. 
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<F)  OlTll  AetlOHB, 

BeIati<Huhlp  to  corporate  officer  u  aSectins 
ctanpetencT  of  Junce  of  the  peace,  see  Jua- 
tlcea  ol  the  Peace,  |  67. 

By  or  agattut  parftmlw  doHei  of  .corporaiton$ 

or  aaao<Attttfmt. 
See  Chrriera,  »  20,  76.  94,  182,  136,  227,  229, 

314,  321.  d43;  Railroads,  U  282,  297,  345- 

351.  396-400.  439,  48CMS5;    Street  Bail- 

roada,  8  118. 
Banks,  see  Banks  and  Banking,  §  226. 
Insurance  companies,  see  Insurance,  |f  606-66& 
Pleadii^  in  action  for  malicious  proaecutiODt 

■ee  J^Mllcioaa  Prosecution,  §  47. 

I  S03.  Under  Code  1907.  S  6112,  it  Is  snf- 
fiaent  to  authorise  a  suit  acalnst  a  corporation 
for  personal  injuries  in  a  certain  county  if  ttie 
injuriespartly  occurred  therein.— Southern  By. 
Co.  V.  Harrington  (Ala.)  67. 

I  608.  Under  Code  1907,  S  6112,  it  Is  soffl- 
cient  to  authorize  an  action  for  personal  inju- 
ries against  a  corporation  In  a  certain  county, 
if  trtaintiff  resides  in  the  county  when  the  anlt 
is  beapm,  though  not  at  the  time  of  the  injuty.— 
Sonaem  By.  Go.  v.  Harrington  (Ala.)  57. 

fi  607.  Under  Code  1906,  3032,  a  return  of 
summons  served  on  a  corporation  held  inauffi- 
cieat.— Watkins  Machine  &  Foundry  Co.  v.  Cin- 
cinnati Rubber  Mfg.  Co.  (Miss.)  629. 

I  618.  The  want  of  authority  of  the  officers 
of  a  corporation  to  bind  it  by  ctmtract  purport- 
ing on  its  face  to  be  executed  in  ita  name  keU 
dexensiTe  matter.— Perryman  *  Co.  t.  Parmera* 
Union  Ginning  &  Mfg.  Ca  (Ala.)  644. 

VIII.  nrsoxvzKOT  amd  beoeivebs. 

{  653.  The  appointment  of  a  receiver  for  a 
corporation  at  toe  instance  of  a  stockholder 


held  under  the  facta  pn^r,  under  Act  No.  159 
of  1898,  i  1,  par.  2^Varnado  t.  Banner  Cotton 
Oa  Co.  (La.)  777. 


I  560.  An  officer  or  stockholder  of  a  corpo- 
ration in  the  hands  of  a  receiver  may  be  ap- 
pointed auctioneer  to  sell  the  property,  and  upon 
making  a  sale  is  entitled  to  bis  commissions.— 
Friedricha  t.  Friedricba.  Young  &  T&ney  (La.) 
996. 

S  560.  Where  the  manager  of  a  corporation 
had  settled  bis  accounts  with  tbe  directors  and 
obtained  his  discharge,  the  court  having  juris- 
diction of  a  Bubsequent  receivership  cannot  is- 
sue ex  parte  order  directing  the  former  mana- 
ger to  account  for  his  former  administration. 
—Farmers'  Union  Warehouse  Stock  Co.  t.  Ran- 
dall (La.)  1036. 

I  566.  The  president  of  an  Insolvent  corpo- 
ration, who  is  also  a  stockholder,  is  entitled  to 
stand  with  other  creditors  when  be  claims  only 
as  an  ordinan  creditor^In  re  Pleasant  Hiu 
Lumber  Co.  (La.)  1010. 

ax  BIMOLUTION  AlTD  FOBFBITUBE 
OF  FBANOHISE. 

I  592^.   Where  a  coriwratlon  was  chartered 

BUDseauent  to  Acts  1908,  No.  124,  providing  for 
the  dissolution  of  corporations,  such  act  must 
be  read  into  the  charter  and  is  paramount  to 
provisions  therein  for  voluntary  dissolution. 
—State  ex  rel.  Guion  v.  People's  Fire  Ins.  Co. 
of  New  Orieaos  (La.)  763. 

{  612.  A  court  of  equity  is  the  proper  place 
to  have  decreed  the  dissolution  of  a  nongolng 
corporation  and  the  distribution  of  Ita  assets 
among  those  entitled  thereto. — Minona  Port- 
land Cement  Co.  v.  Reese  (Ala.)  623. 

I  614.  Stockholders  of  a  n(xigoing  corpora- 
tiottt  which  haa  failed  of  the  objects  for  which 
it  was  formed,  and  whldi  owea  no  debts,  mxs 
soe  for  diasoInUon  of  the  corporation  and  the 


distribution  of  its  aaaets,  without  Brat  apply- 
ing to  the  directors.- Minona  Portland  Cooent 
Co.  T.  Beeae  (Ata.)  62S. 

I  614.  Allegations  of  a  bill  by  8to<^hoMen 

to  dissolve  a  corporation  that  it  was  a  failure, 
and  setting  up  facts  which,  if  true,  show  con- 
clusively that  it  was  a  failure,  and  that  the 
business  for  which  it  was  fonnea  could  never  be 
Inaugurated  or  carried  on,  gaTe  the  coart  Ju- 
risdiction.—Minona  Portland  Cement  Co.  t. 
Reese  (Ala.)  528. 

i  619.  Under  Acta  1908,  No.  124,  the  taking 
of  voluntary  dissolution  proceedings  by  a  cor- 

giration  after  the  institution  of  a  suit  for  for- 
iture  of  the  coiporation's  charter  by  the  At- 
torney General  held  inefFective  to  authorise 
delivery  of  the  corporation's  property  to  liqui- 
dators appointed  in  such  voluntary  proceedings, 
instead  <«  to  a  liquidator  to  be  appointed  by 
the  Governor.— State  ex  reL  Onion  t.  Peopled 
Fire  Ins.  Co.  of  New  Orieans  (LaO  763. 

XH.  FOREiaN  COBFOBATIOKS. 

S  672.  A  foreign  corporation's  bill  for  di»> 
covery  held  to  sufficiently  all^  compliance 
with  the  Alabama  laws  authorisiog  foreign 
corporations  to  do  bndneaa  therem.— Slo» 
Sheffield  Steel  &  Iron  Co.  t.  Maryland  Oam- 
alty  Co.  (Ala.)  751. 

CORPUS  DELICTI. 

Evidence,  flee  Criminal  Law,  |  563;  Larecnj, 
166. 

CORRECTION. 

Of  assessment  of  taxe^  see  Taxation,  H  4S9, 

500. 

Of  erroneous  Instractlons  by  other  iutniGtioii% 
see  Trial,  S  296. 

CORROBORATION. 

Of  testimony  of  female  in  prosecution  for  se- 
duction, see  Seduction,  %  40. 

Of  testimony  of  witneasea  in  general,  aee  "Wit- 
nesaes,  (  81& 

CORRUPTION. 

In  general,  see  Fraud. 

CO-SERVANTS. 

See  Master  and  Servant,  U  109;  IML 

COSTS. 

In  partition,  see  Partition,  f  114. 
Presumptions  on  appeal  or  writ  of  error,  ae« 
AppctH  and  Drror,  |  936. 

L  KATUBE,  0B01 

OF  RIGHT  IK 

i  61.  niiere  the  chancery  court  properiy 
awarded  the  complainant  in  a  suit  to  quiet  Utle 
relief  only  as  to  a  small  portion  of  the  land,  it 
propeite.  Id  ita  discretion,  divided  the  «oats  be- 
tween toe  partlea.— Brown  t.  ^»wen  (Ala.)  647. 

i  61.  Apportionment  of  costs,  where  defend- 
ant becomes  plaintiff  in  reconvention,  and  judg- 
ment taxes  plaintiff  with  costs  of  the  recon- 
vention and  defendant  with  costs  of  the  main 
demand,  determined.— Gbok  &  Laurie  C(mtrac^ 
ing  Co.  V.  Denis  (La.)  660. 

V.  AMOinrT,  BATE,  AMD  ITEm. 

I  184.  The  tazatiw  In  the  bill  of  cots  of  the 
fees  of  witneasea  summoned  by  the  sncceasful 
party  and  not  examined  is  prima  fade  sxeeaaiTe. 
—Terry  v.  Montgomery  (Ala.)  314. 
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TI.  TAZATIOV. 

Suit  to  preTent  execution  for  Jadgment  for 
costs  aa  bar  to  proceeding  for  second  taxa- 
tion. Me  Abatement  and  ReviTal,  S  4. 

1  ZL6.  The  court,  on  retaxing  the  fees  of 
witnemes,  may  act  on  its  knowledge  whether  the 
witneBBes  were  sworn  or  not^Terry  t.  Mont- 
gomery (Ala.)  814. 

TH.  OK  APFEAI.  OB  ERROB,  AUD 
ON  HEW  TRIAL  OB  MOnON 
THEBEFOB. 

i  266.  Where  a  bill  of  exc«itione  violates 
Code  1S07,  p.  1526,  rule  82,  providing  that  bills 
of  exceptions  shall  not  contain  a  statement  of 
testimony  in  extenso,  except  in  cases  specified, 
the  costs  of  the  appeal  will  be  taxed  amiost 
the  appellant — GrasselU  Chemical  Co.  t.  Davis 
(Ala.)  fc. 

i  260.  In  view  of  Code  Prac.  art  860,  ap- 
pellee is  not  entitled  to  damages  for  a  frivolons 
appeal,  where  he  did  not  answer  the  appeal.— 
Ansley  T.  Stuart  (La.)  546. 

Vm.  PATHENT  AKD  REMEDIES 

FOR  COIXEOTIOH. 

S  277.  Where  suit  of  the  trustee  in  bankrupt- 
cy to  set  aside  sales  of  the  property  of  the  part- 
nership of  which  bankrupt  was  a  member  and  to 
subject  the  property  to  the  claims  of  the  part- 
nership creditora  was  dismissed  on  the  ground 
that  he  could  not  maintain  it,  held,  the  credit- 
ors, as  a  condition  to  pmsectiting  a  subsequent 
suit  for  the  same  relief,  cotild  not  be  required 
to  pay  the  costs  adjudic<^  against  the  trustee 
(Code  1907.  gf  2400.  .sacT).— Job.  Rosenheim  & 
Sons  V.  Lacey  (Ala.)  833. 

IX.  Ts  ommnrAi.  FBOSECunoirs. 

Remand  for  correction  of  sentence  as  to  costs. 

see  Crimfnal  Law,  S  1188. 
Statement  of  costs  In  sentence,  see  Oximinal 

Law,  1905. 

CO-TENANCY. 

See  Tenancy  in  Common. 

COTTON  MILLS. 

Uoenaa  and  privileged  taxes,  see  Licenses,  i  18. 

COUNSEL 

See  Attorney  and  Client. 


COUNTERFEITING. 


Ses  Forgery. 


COUNTIES, 


See   Munldpal   Coiporatlons ;    Schools  ud 

School  Districts,  |§  28,  154. 
County  in  whldi  to  stie,  see  Venue. 
Highways,  see  Highways. 

I.  CREAHON,  ALTERATION,  EXIST- 
EXOE.  AKD  POLITIOAI. 
FUHOTIONfl. 

Special  or  local  laws,  see  Statutes,  f  90L 

n.  OOVERMimXT  AXD  OFFICER >. 
(0>  Coantr  BowA. 

CanTasB  of  returns  of  local  option  elections,  see 

Intoxicating  Uquois,  |  35. 
Powers  as  to  streets,  see  Munldpal  Oorpora>- 

tions,  I  265. 

S  47.  A  police  Jury  possesses  only  delegated 
powers  defined  by  statnte.  and  cannot  act  as 


individnals^Whitn^  r.  Parish  of  Teznon  (La.) 

176. 

I  68.  The  commissioners'  court  in  exercis- 
ing the  powers  conferred  by  Oen.  Acts  1908.  p. 
431,  relating  to  the  BtoA  bw,  held  one  of  um- 
ited  jurisdiction  so  that  Its  record  must  af- 
firmatively show  the  existence  of  the  facts  nec- 
essary to  give  it  jurisdiction.— McKinney  v. 
Commissioners'  Court  of  Bibb  County  (Ala.) 
756. 

(D)  Oflc«v«  and  AvcMts* 

^eritb,  see  Sherifh  and  ConstaUes. 

m.  PROPEBTT.  OORTRAOTS,  AHD 
LIABILITIES. 

(A)  Pnbllo  BnlldiBBB  and  Otkev  Pmyartr* 

Iiat»li^  for  munldpal  assessments,  see  Munic- 
ipal Oorporation^  |  439. 

(B)  Contnu9t«> 

I  113.  Where  a  police  jury  passes  an  or- 
dinance for  a  courthouse,  and  provides  for  pay- 
ment in  installments,  the  contract  for  Its  erec- 
tion cannot  be  changed  to  provide  for  a  cash 
payment— Whitney  v.  PariBb  of  Vernon  (La.) 
176. 

8  124.  A  person  ctmtracting  with  parish  au- 
thorities held  deemed  to  have  knowledge  of  their 
authority,  and  that  an  ordinance  passed  by 
them  was  void,  so  that  the  parish  will  not  be 
estopped  by  sudi  ordlnance^Whltmey  v.  Parish 
of  Vernon  (La.)  176. 

i  124.  A  police  jury  cannot  ratil^  a  void 
contract  which  originally  had  no  validity.— 
Whitney  v.  Parish  of  Vernon  (La.)  176. 

IV.  FI80AX.  MANAOEKEMT,  P1TBLIO 
DEBT,  SEOUBITIES,  ABB 
TAXATIOH. 

Tkxbk  for  highway  purposes,  see  Highways,  H 
133,  15L 

S  152.  A  contract  for  the  erection  of  a  par- 
ish courthouse  may  provide  for  payment  in  cash, 
or  from  funds  to  be  realized  from  certificates. 
—Whitney  v.  Pariah  of  Vernon  (La.)  176. 

i  164.  Xo  warrant  can  be  issued  by  a  parish 
unless  provision  has  been  made  to  meet  it  by 
laying  aside  sufficient  funds.— Whitney  T.  Par- 
ish of  Vernon  (La.)  176. 

8  178.  Gen.  St.  1906,  8  788,  as  to  pabllca- 
tion  of  notices  of  election  to  authorize  the  is- 
sue of  county  btmds,  held  satisfied  by  publi- 
cation in  newspapera  drculated  amoiw  all  class- 
es of  people,  and  not  to  require  publication  in 
publications  designed  for  only  a  portion  a{  the 
public- Tylee  v.  Hyde  (Fla.)  968. 

8  178.  Gen.  St.  1006.  8  788,  requires  publi- 
cati<Hi  of  notices  of  an  election  to  authorize  the 
Issue  of  county  bonds  only  in  newsrapers  print- 
ed In  the  county.— Tylee  r,  Hyde  (Fla.)  MS. 

VI.  Aonom. 

Against  county  to  enforce  Hen  for  special  assess- 
ments, see  Munldpal  ODrporationi^  |  020. 

COUNTS. 

rate  connts  in  pleading.'see  Pleading,  U  54, 

COUNTY  BOARO. 

See  Counties,  88  47,  63. 

COUNTY  COMMISSIONERS. 

See  ConntieB,  H  47,  68. 

COUNTY  ROADS. 

Se^  Highways. 
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COURT  COMMISSIONERS. 

Commisaioaen  in.  equity,  and  proceeding  be- 
fore tbem,  see  Equity,  |  404. 

COURTHOUSES. 

Conatniction  by  parish,  see  Couatiea,  |  152. 
Exemption  of  courthoose  aduare  from  aasess- 

ment  for  local  improremeDta,  He  Uanldpal 

Corporations,  |  426. 

COURTS. 

See  Judgment 

Gonstitational  exerciae  of  jadicial  powers  in 

general,  see  GonsUtntlonal  Law,  S|  68,  TO. 
Contempt  of  court,  see  Ocmtempt. 
Judges,  see  Judges. 

judicial  supervisiim  of  municipal  coiporattona, 

see  Municipal  Corporations,  S 
Province  of  court  and  jury,  see  Criminal  Law, 

8738,  763.  7«4 ;  Trial,  J|  ia4-171,  18&-199. 
ht  to  trial  by  jury,  see  Jury,  t 
Subjects  and  titles  of  acts  relating  to  courts, 

see  Statutes.  {  124. 
Validity  of  proceedingi  on  Sunday,  aee  Sunday, 

JuritHeUon,  of  particular  acUoma  or  pro- 

eeedingt. 

On  bond  of  treasurer  of  tevee  board,  see  Levees, 
f  11. 

Special  jur%»diction$  and  particular  clat$et  of 

courts. 

See  Justices  of  the  Peace,  SS  44,  60. 
Commissioner's  court,  necessity  of  abowing  hx 

record,  aee  Counties,  |  53. 
VlivAty  Jurisdiction,  ara  Equity*  H  3-66. 

I.  HATUBB,  SaCTEVT,  AMD  BXEBOUU 
OF  J1TBUDI0XIOV  IH  QEHXRAIi. 

Commissioner's  court,  see  Conntlea,  S  B8. 
Review  of  questions  of  jurisdiction,  see  Appeal 

and  Error,  {  1166. 
Want  of  jurisdiction  ground  for  habeas  eoxpas, 

aee  Uabieaa  Corpus,  i  27. 
Want  of  jurisdiction  ground  for  prohibition, 

aee  Prohibition.  |  la 

n.  E8TABI.I8HMEKT,  OBOANIZA- 
TIOIT,  AXD  PROCEDURE  IK 
OENERAL. 

<A)  Creation  nnd  Const  ItatlM,  mm*  Co  art 
oaeera. 

Judges,  Bee  Judges. 

f  42.  Acts  ISSO.  No.  96,  providing  for  the 
organisation  of  the  criminal  district  court  of 
the  paii^  of  Orleans,  is  constitutional.— State 
T.  Brown  (La.)  176. 

(B)  TerMa»  Vaoatlons,  PI»ee  and  Tine  ot 
HoMlBS  Court,  Conrthon»««,  and 
AccomnkOdaUons.  - 

Construction  of  courtbonsea  h7  counties,  see 
Coupties,  i  152. 

Exemption  of  courthouse  square  from  assess- 
ment for  local  improvements,  see  Municipal 
Corporations,  |  426. 

S  62.  Under  Code  1007.  f  3245,  a  judgment 
held  not  void,  as  rendered  at  a  time  not  au- 
thorized by  law.-Oiiver  v.  Veazey  (Ala.)  S90. 

<C)  Raica  of  Conrt  and  Condact  of  Bn«l> 
nesB. 

i  79.  Under  Const,  art.  104.  and  Act  No. 
2£S  of  1!M>R,  fixing  the  delay  for  rehearing  in 
itie  Hupreme  Court  at  15  days,  held  not  to  re- 

fieal  a  rule  of  tlie  Court  of  Atmeal  on  the  sub- 
ect.— Smith  v.  Cumberland  Teiepbone  Jk  Tele- 
graph Co.  ilA.)  2ri5.  • 


(D)  Kalea     of     Deelsloa,  Adiadleatlau* 
Opinions,  and  Rcvords. 

Former  decision  of  appellate  court  as  taw  of 
the  case  on  subsequent  appeal,  see  Appeal  and 


Error,  I  1098. 
Record  of  drawing  of  juiT,  sec  Juw,  1661. 
Record  of  judgments,  see  Judgment,  il  272.  282. 


nr.  OOtTRTS  OF  LIMITED  OR  ZITFE- 
RIOR  JURISDICnOH. 

I  180.  Under  Oie  practice  act  of  the  city 
conrt  of  Birmingham  (Acts  188S-S8,  p.  902). 
that  court  oannot  reinstate  a  suit  dismissed,  on 
motion  made  more  than  30  days  after  the  final 
l^gment  of  diamlsaal.— Bx  parte  Sndtii  (Ala.) 

V.  0OUBT8  OF  PROBATE  JUBUDIC- 
TION. 

Sale  of  property  of  decedent  see  BzeeatOES  and 
Administrators,  H  332,  335. 

VL  COURTS  OF  AFPEIXATE  JITRIS- 
DICTION. 

Decisions  reviewable,  see  Appeal  and  Sirror,  fl 

CO,  123. 

(B)  Conrfs  of  Partlenlar  States. 

f  224.  Damage  to  property  resulting  from  a 
treapaaa  to  the  right  of  property,  and  n<»t  the 
valne  of  property,  la  the  bans  of  the  Jurisdic- 
tion of  the  Siroreme  Court— Wels  t.  Mew  O^ 
leans  Board  of  Trade  (La.)  130. 

8  224.  Where  there  is  nothing  to  show  that 
the  right  invaded  by  defendant  is  in  ezceas  of 

S 2,000,  the  Supreme  Court  cannot  take  juris- 
ictioi^  etpeciaUy  where  pbilntiff  merely  prays 
for  an  injunction.— Weia  t.  New  Orleans  Board 
of  Trade  (La.)  180. 

{  224.  A  joint  demand  by  plaintifEs  for 
^,000  In  action  for  libel  held  not  inflated  for 
purpose  of  vesting  jurisdiction  In  Soprraie 
Court.— Madere  v.  Alexandre  (La.)  535,  537. 

f  ^4.  In  a  case  brought  to  the  Supreme 
Court  for  review  under  Const,  art  101,  keM. 
tliat  the  court  may  deal  with  it  as  if  on  ^pMl 
and  pass  on  all  issues  of  law  or  fact  In  its  du- 
cretioD.— Monteleone  v.  Seaboard  Fire  &  Marine 
Ina.  Co.  (La.)  1082. 

VUL  OONCURItElfT  AXD  OORFUOT- 
IVa  JURI8DI0TIOW,  A3fD 

oomTT. 

(A)  Courts  of  Same  State,  aad  TrMisfeF 
of  Canses. 

SufBciency  of  aliegationa  of  bill  of  diacovety 
to  warrant  transfer  from  probata  to  cban- 
c^  court,  see  DiacoTery,  I  19. 

S  475.  When  a  court's  jurisdiction  of  plain- 
tiffs right  to  proaecnte  therda  once  attaches, 
that  right  cannot  be  taken  away  by  proceedior* 
in  another  court,  Imt,  if  the  court  first  takinjc 
jurisdiction  has  not  adequate  jurisdiction  to 
grant  relief,  the  rule  does  not  apply. — Soathem 
Hardware  &  Snpply  Co.  v.  Leater  (Ala.)  8S& 

i  475.  The  probate  conrt  having  firat  ac- 
quired jurisdiction  of  the  administration  of  an 
estate,  could  not  be  deprived  thereof  except  on 
equitable  grounds,  dlsdoeed  in  the  bill  for  waA 
relief.— Kiricbride  T.  Kelly  (Ala.)  9B0. 

I  475.  As  between  courts  of  co-ordinate  pow- 
er.  the  one  firat  acquiring  iaiiadictiou  of  the 
subject-matter  should  as  a  general  mle  fae  pei^ 
mitted  to  retain  tt  to  the  end.— Ra^  t.  Williams 

Phosphate  Co.  (Fla.)  5S9. 

§  480.  One  court  of  equity  ahonld  not  enjoin 
a  party  from  proceeding  in  another  court  of 
equity  of  equal  and  co-ordinate  inriadlction 
merely  because  of  convenience.— Bay  t.  Wil- 
Uams  Phosphate  Co.  (Fla.)  S80. 
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I  4S1.  A  mBster'a  sale  under  foreclorare  held 
not  to  be  declared  void  In  another  circnlt  in 
behalf  of  one  not  a  party  with  actual  knowl- 
edge of  the  proceedinga  on  allwitlona  of  fraud 
between  tlie  oii^Lal  Dartiea.— Ray  t.  WlUiams 
Fhoaphate  Co.  (Fla.)  oS9. 

i  485.  Where  an  administratrix  had  filed  her 
accoants  for  a  settlement,  and  the  time  had 
been  up  for  the  hearing,  and  a  bill  bad  been 
filed  againat  her.  setting  up  the  neceadtf  of  a 
diflcovery  an  an  independent  equity,  It  wai  suffi- 
cient giousd  for  removing  the  estate  into  the 
cbanceiy  court— Townsend  t.  Hiles  (Ala.)  661< 

}  487.  The  right  of  an  bdr,  legatee  or  dis- 
tributee to  have  the  administration  of  the  es- 
tate removed  to  the  chancery  court  without  as- 
signing any  reason  therefor  doea  not  extend  to 
the  admiolatrator.— Kirkbride  T.  Kelly  (AU.) 
600. 

COVENANTS. 

Conditions  and  proviBos  in  contracts  in  general, 
see  Contracts.  |  22Q. 

COVERTURE.  * 

Sm  Husband  and  Wife. 

CREDIBILITY. 

Of  witness,  see  ^tnesses,  ||  318,  390. 
Of  witnesses  as  affecting  weight  and  sufBdency 
of  eridence,  see  Evidence,  |  588. 

CREDITORS. 

See  Assignments  for  Benefits  of  Creditors;  At- 
tachment; Bankruptcy:  Execution;  Fraud- 
ulent   Conveyancea;    OanUshment;  Home- 
stead ;  Payment. 
Application  of  firm  assets  to  liabilities,  aee 

Partnership,  |  183. 
Interest  on  default  or  delay  In  payment  of  ob- 
ligation, see  Interest. 
Of  aecedent,  see  Executors  and  Administrators, 


f  226. 
Of 


married  woman,  rights  as  to  separate  prop- 
erty, aee  Hu^wnd  and  Wife,  |  lol. 
Subrogation  to  rights  of  creditor,  aee  Subroga- 
tion. 

CREDITORS'  SUIT. 

Remedies  In  cases  of  fraudulent  trantfazi,  ne 
Fraudulent  C<mTeyances,  |$  21S-£9fi, 

CRIMES, 

See  Criminal  Law. 

CRIMINAL  UW. 

Bail,  see  Bail,  H  43-94. 
Competency  and  challenge  to  Jurors,  see  Juvy. 
SI  83,  117. 

Conviction  of  offense  IncIuM  In  that  diaiged, 

see  Indictment  and  Information,  1 188. 
Convicts,  see  Convicts. 

CnHO-examination  of  accused,  see  Witnesses,  | 

Grand  jury,  see  Grand  Jury. 

Usbeas  corpus  to  review  proceedings,  aee  Ha- 
beas Corpus. 

Impaneling  jutr,  see  Jury,  %  144. 

Indictment,  information,  or  com^lnt,  see  !&• 
dictment  and  Information. 

Malicious  prosecution,  ne  Malirious  Prosecu- 
tion. 

Qualifications  of  jurors,  and  exemptions,  see 
Jury,  i  47. 

Restralnlnr  criminal  prosecutions,  see  Injunc- 
tion. I  106. 


Subjects  and  titles  of  acts  relating  to  crimes 
and  criminal  prosecutions  and  punishments, 
see  Statutes,  i  118. 

Summoning,  attendance,  discharge,  and  compen- 
sation of  jurors,  see  Jury,  gS  66,  80. 

Words  imputing  crime  as  constitutiug  libel  or 
slander,  see  Lil>el  and  Slander,  i  7. 

Offentet  by  particvlar  cla«s««  of  persons. 
See  Infants,  |  68. 

Particular  offenMe$. 

See  Contempt;  Disorderly  Conduct;  Embez- 
slement:  Forgery;  Homicide:  Larceny;  Mis- 
cegenation: Obstmctlng  Justice;  Penury; 
Receiving  Stolen  Ooods;  Seduction,  f|  37,  4tt: 
Trespass,  H  81,  88. 

Assault  with  Intent  to  kill,  see  Homicide.  I 
100. 

Failure  to  work  on  roads,  see  Highwaya,  i 

151. 

Injuring  or  killing  animals,  see  Animals,  |  45. 

Interference  with  relation  of  master  and  serv- 
ant, see  Master  and  "Servant,  g  343. 

Negligence,  see  Negligence,  I  144. 

Violations  of  laws  for  protection  of  diUdren, 
see  Infants,  I  20. 

Violations  of  liquor  laws,  see  Intozlcatlng  liq- 
uors. {{  140-167,  233,  230. 

Vlolatlona  of  muuldpal  regulations,  see  Munid- 
pal  Corporations.  Si  639.  641. 

I.  HATtmS  AKD  ELEMENTS  OF 
OBIBCB  AnDDEFEHSES 
XX  GBHEBA^ 

Special  laws,  see  Statutes,  1  86. 

Subject  and  title  of  statute,  see  Statutes.  S 

118. 

I  13.  A  criminal  statute  must  be  construed 
against  the  making  of  two  separate  offenses  of 
the  same  actr-HcInnls  r.  State  (Miss.)  634. 

I  23.  Gross  and  cnlpaMe  ncsUnnce  will  sup- 
ply  criminal  Intrat^State  t.  Irvine  (La.)  667. 

g  27.  Offense  punishable  by  Imprisonment  In 
the  parish  prison  or  hard  labor  in  the  peoiten- 
titiry  held  a  "minor  offense."  and  not  a  felony. 
—State  T.  Wall  (La.)  656. 

{  81.  Inconsistent  defenses  to  being  an  acces- 
sory before  the  fact  held  not  permissible.— State 
V.  Einchen  (La.)  185. 

XL  OAPAOITT  TO  COMMIT  AKD  BE- 
SPON8IBIIJTT  FOB  OBIME. 

{  48.  However  horrible  the  crime,  there 
would  be  no  responsibility  for  it  if  the  evidence 
shows  accused  was  insane  at  the  time  of  its 
commission,  or  even  raises  a  reasonable  doubt 
as  to  his  sanity.— Bishop  v.  State  (Miss.)  21. 

m.  PARTIES  TO  OFFEXSE8. 

Accessories  before  the  fact  to  manslaughter, 
see  Homicide,  |  83. 

I  73.  Evidence,  on  a  prosecution  for  being  an 
accessory  before  the  fact  In  procuring  two  per- 
sons to  commit  a  murder,  that  deftedant  coun- 
termanded his  order  with  one  of  them  held  of 
no  av^l.— State  v.  Kinchen  (La.)  186. 

IV.  jmUSDICTIOH. 

Juvenile  courts,  see  Infants,  g  18. 
Want  of  jurisdiction  as  ground  for  writ  ot 
habeas  corpus,  see  Hal>eas  Corpus,  g  27. 

I  94.  The  First  city  criminal  court  has  no 
Jurisdiction  of  a  charge  of  embezslement— 
State  V.  WaU  (La.)  550. 
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TBHUB. 

(A)  PlMe  of  BrlBClBK  Pro«ee«tloB. 

t  107.  Const,  art  0,  as  to  venne  in  criminal 
cases,  held  to  control,  notwitbstaoding  any  stat- 
Dte.— State  T.  Kincben  (La.)  185. 

VI.  I.XMITATIOH  OF  FBOSECUTIONS. 

i  154.  Under  Rev.  St.  8  3541,  a  deputy  sher- 
iCF  held  empowered  to  direct  a  public  proseco- 
tioD,  as  afifecting  bar  of  prosecution  by  prescrip- 
tfoD.— State  T.  Stelly  (La.)  804. 

VIZ.  FOBMEB  JEOPABDT. 

J  200.  Code  1006,  f  1141.  held  to  create  one 
offense  of  unlawful  misappropriation  by  officers 
of  public  funda,  either  by  converting  the  same 
or  by  failing  to  turn  the  same  over  when  re- 
quired by  law.— Mclnnis  v.  State  (Miss.)  034. 

TUL  PHEXimirABT  COMFUUITT,  AF- 
FIDAVIT, WABBANT,  EXAMI- 
NATION. COlOnTMEXT,  AND 
SUMMABT  TBIAL. 

I  207.  Loc.  Acts  1903.  p.  370,  althouRh  con- 
strued as  dealing  with  justices  of  the  peace  in- 
stead of  inferior  court,  authorized  by  C\)D!it. 
1001,  8  108,  held  not  to  increaae  jurisdiction 
of  justices  of  the  peacp  in  violation  of  section 
104.  subd.  21.— Red  v.  State  (Ala.)  885. 

i  211.  An  affidavit  upon  wbich  a  criminal 
moMcution  in  a  court  of  limited  jurisdiction 
is  based  must  set  forth  the  facts  sliowing  juris- 
diction.—State  v.  Rose  (La.)  16fl,  167. 

I  217.  Inferior  courts  created  by  Legislature 
as  authorized  by  Const.  1001,  §  IfiS,  held  prop- 
erly authorized  to  take  afiidtivits  in  misdemean- 
or  cases,  and  to  issue  warrants  returnable  to 
the  proper  courts".— Red  v.  State  (Ala.)  8Ho. 

S  218.  Ttie  irregularity  in  a  warrant  failing 
to  comply  with  Loc.  Acta  1903.  np.  371,  381, 
held  Immaterial.— Red  t.  State  (Ala.)  tS5. 

S  240.  rnder  Const.  1901,  8  157.  judges  fteJd 
to  have  right  to  hold  a  party  for  trial,  irrespec- 
tive of  the  validity  of  the  warrant  for  arrest.— 
Knox  v.  State  (Ala.)  52G. 

8  260.  Accused  having  appealed  from  a  con- 
viction before  a  justice,  and  his  appeal  having 
been  dismissed  for  his  default,  evidence  held  to 
entitle  him  to  a  vacation  of  the  default  and  to 
a  hearing.— Develling  v.  State  (Miss.)  484. 

IZ.  ABRAIGNMENT  and  PUiAS,  AND 
NOLLE  FBOSEQin  OB  DISOOH- 
TINUANOE. 

I  270.  The  court  had  discretion  to  refuae 
to  receive  a  nlea  in  abatement  and  motion  to 
quash  an  indictment,  not  filed  until  after  plea 
of  not  guilty.— Rogers  y.  State  (AlaJ  33. 

Z.  EVIDENCE. 

Competency  of  witnesses  In  general,  see  Wit- 
nesses, 88  37.  150. 

Credibility,  impeachment,  contradiction,  and 
corroboration  of  witnesses,  see  AVItnesses,  88 
3ia  390. 

Cross-examination  of  witnesses,  see  Witnesses, 
18  2«i7-2S7. 

Examination  of  witnesses,  see  Witnesses,  811 
236.  290. 

In  particular  criminal  prosecutions. 
See  Homicide,  88  145,  237;  Larceny,  |S  43,  64; 
R^,  8  48;   Seduction.  81  40.  4(1;  Trespass, 

Violations  of  liquor  laws,  see  latoxtcatlng  Liq- 
ooz*.  88  233.  236. 

(A)  Jadtcial    Notice,    Presnmptlonat  Ui4 
Bnrdea  of  Proof. 

In  prosecutioD  for  homicide,  see  HcHuicide,  18 
145,  151. 


8  831.  Accused  Acid  bound  to  sustain  a  plea 
of  not  guilty  by  reason  of  insanity  to  the  reason- 
able satisfaction  of  the  jury,  as  required  bv 
Code  1907,  8  7176.— Bayfield  t.  Sute  (Ala.)  S3:;. 

(B)  Faets  la  Issao  mmA  RelevHat  te  luaev. 

and  Rm  OoatiP. 

8  338.  In  a  murder  case,  testimony  an  to  tiie 
time   witbin  which,  after  death,  blood  flows 

from  bodies,  held  incompetent.— Ctemmons  v. 
State  (Ala.)  4G7. 

8  338.  Scope  of  admiaaibility  of  circumstno- 
tiai  evidence,  stated.— White  v.  State  (Fla.)  f«^>. 

8  351.  In  a  prosecution  for  violating  a  tii^v 
ordinance  by  conducting  a  xambllng  bouse,  evi* 
dence  that  defendant  on  his  arrest  had  a  son 
and  pointed  it  at  the  officers  heU  admissible. — 
Boaetto  t.  City  of  Bay  8t  Louis  (Miss.)  785. 

8  354.  All  that  was  said  and  done  in  a  room 
wherein  an  alleged  confession  was  made  wa* 
plainly  competent  to  show  whether  accus»d 
was  sane  or  insane,  on  which  issue  the  defen.«e 
was  based.— Biriiop  v.  State  (Miss.)  21. 

8  363.  In  a  prosecution  for  assault  with  in- 
tent to  murder,  certain  evidence  held  admisiiiblf 
assart  of  the  res  gestse.— Harmon  v.  State  (Ala.» 

8  363.  A  questicm  held  admissible  in  a  bomi- 
cide  case  as  calling  for  res  gestee  evidence.— 
Jackson  v.  State  (Ala.)  835. 

8  865.  In  a  prosecution  for  homicide  by  dy- 
namiting house  Xo.  158  belonging  to  a  mining 
company,  claimed  to  have  been  done  by  accu-i^l 
and  other  striking  miners,  evidence  held  admiit- 
sible  as  res  gestae  that  there  were  persons  in- 
jured in  other  houses. — Jackeon  v.  State  (Alaj 
835. 

(C)  Otber  Offeases.  and  Cbaraetcr  oC  Ae- 

ea»ed. 

Character  of  accused  as  ground  of  impeachment 
as  witness,  see  Witnesaea,  8  337. 

(D)  Haterlalllr  vad  Conpeteacy  la  fS«a- 

eral. 

8  383.  Questions  asked  in  a  homicide  case 
held  proper  as  calling  for  admLisions,  or  stat^ 
ments,  made  by  others  in  accused's  prvsrui-e 
tending  to  implicate  him,  the  answers  to  whicii 
were  admissible.— Jackson  v.  State  (Ala.) 

8  383.  The  admissibilitv  of  testimony  dot>« 
not  depend  upon  its  snfflaency.— Sims  t.  State 
(Fla.)  108. 

8  386.  To  justify  proof  of  the  acts  of  don 
in  trailing  human  beings,  it  must  appear  that 
the  dogs  were  trained  to  take  the  sceoi  of  bn- 
man  beings.— Gallant  v.  State  (Ala.)  739. 

8  390.  Excluding  a  question  to  defendant  as 
to  why  he  did  a  particalar  act  held  not  error. 
— Crumpton  t.  State  (Ala.)  605. 

(B)  Best  aad  Soooadarr  aa<  Demaastn^ 

tlTO  Bvldeaee. 

8  398.  Testimony  of  witness  as  to  bullet 
holes  in  hat  held  admissible  without  producing 
the  bat.— State  v.  TosMa  (La.)  988.  ' 

8  400.  Tbe  court  held  required  to  presnme 
confession  of  accused  made  while  testi^-ing  at 
the  preliminary  trial  was  reduced  to  writing  as 
required  -by  Code  1907,  8  7600,  so  that  parol 
evidence  of  the  confession  wan  inadmissible  in 
the  absence  of  a  proper  predicate  for  tbe  ad- 
mission of  secondary  evidence. — Davis  t.  State 
(Ala.)  939. 

I  404.  In  a  murder  case  it  was  not  error  to 
admit  in  evidence  the  clothes  of  deceased.— 
Crumpton  t.  State  (Ala.)  006. 

(F)  Adaslssloas,  Deelantiaas.  aaA 
umr- 

Complaints  and  declarations  of  female  in  prote- 

cution  for  rape,  see  Rape,  8  48. 
DyiAg  dectarations,  see  Homieido.  ||  303.  218. 
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I  406.  Statement  by  accnsed  heV  an  implied 
admiMiMi  that  he  participated  in  the  crime 
charffed.— JTackwni  t.  State  (Ala.)  835. 

S  40ft.  Statements  made  b;  accused  concern- 
ing the  IcilliDg  of  deceased  after  the  shooting, 
not  induced  or  invited  by  any  improper  word  or 
act,  held  admissible.— James  "v.  State  (Ala.)  840. 

S  407.  The  silence  of  accused  when  a^ed 
'where  he  got  a  stolen  gun  found  in  his  hoose 
after  stating  that  it  belonged  to  him,  held  ad- 
missible.—Jackson  v.  State  (Ala.)  730. 

§  407.  In  a  prosecution  for  murder,  claimed 
to  have  been  committed  by  accused  and  other 
striking  miners  by  dynamiting  the  mining  com- 
pany's bouse  in  which  decedent  was,  the  officer 
who  arrested  accused  held  properly  allowed  to 
testify  that  be  referred  to  the  condition  of  ac- 
cused s  pants,  and  clia^ed  iiim  with  havii^  com- 
mitted the  crime,  to  which  accused  did  not 
reply.— Jacloon  v.  State  (Ala.)  835. 

§  412.  Statement  of  defendant,  when  a 
stolen  eun  was  found  in  his  house,  that  It  was 
liis  held  admissible.— Jactcson  v.  State  (Ala.) 
730. 

S  413.  A  declaration  of  defendant,  soagbt  to 
be  proved  by  him,  held  self-serving.- State  v. 
KiQcben  (La.)  185. 

tt  415.  Declarations  of  deceased,  after  be  re- 
ceived the  wound  from  which  he  died  held  in- 
admiKiUe  as  hearsay.— Pressley  t.  State  (AlaO 
337. 

S  415.  Statements,  not  dying  dM:Iaratlon3, 
made  by  decedent  the  day  after  the  cutting  are 
hearsay  and  inadmissible. — Moore  v.  State  (FI&.) 
«.>71. 

S  418.  In  a  prosecution  for  homicide,  evi- 
dence of  a  declaration  of  C,  made  in  defend- 
ant's presence,  that  they  were  going  to  whip 
dereftsed,  held  adniia8ible.^Lowman  v.  State 
(Ala.)  03a 

8  418.  Evidence  of  conversations  and  state- 
ments in  defendant's  presence,  relative  to  the 
author  of  the  pregnancy  of  defendant's  niece, 
out  of  which  the  state  claimed  arose  the  animus 
leading  to  the  homicide,  held  admissible.— James 
V.  State  (Ala.)  840. 

419,  420.  A  question  to  a  witness  In  a 
homicide  case  for  what  purpose  the  state  bad 
aubpopnaed  him  as  a  witness,  was  properly  ex- 
cluded.—May  y.  State  (Ale.)  002. 

H  '419.  420.  Testimony  of  a  witness  as  to 
protest  of  citizens  against  a  person  being  made 
a  marshal  held  objectionable  aa  hearsay. — 
CrumptoQ  V.  State  (Ala.)  G05. 

tii  410,  420.  What  the  landowner's  overseer 
told  witness  as  to  warning  defendant  against 
trespass  held  Inadmissible  as  hearaay.- Airing- 
ton  V.  State  (Ala.)  028. 

I  421.  In  a  prosecution  for  conducting  a 
gambling  house,  evidence  ttiat  defendant's  house 
had  the  reputation  of  being  a  gambling  house 
held  hearsay.— Rosetto  T.  City  of  Bay  St.  Louis 
(Miss.)  785. 

<G)  Aeta  mnA  Dedariitloni  ot  Conaplrators 
and  Codefenduts. 

I  427.  A  conspiracy  may  be  proved  by  cir- 
cumstantial evidence.— Harmon  v.  State  (Ala.) 
348. 

(I)  Opialoa  BTldeaec* 

i  448.  One  may  testify  that  another  la  drunk 
or  driDking.— May  v.  Bute  (Ala.)  602. 

I  448.  A  question  asked  in  a  homicide  case 
held  not  to  ask  whether  certain  persons  were 
drunk  so  as  not  to  be  objectionable  as  calling 
for  conclusion,  even  if  an  answer  tiiat  they  were 
dmnk  was  objectionable  as  snch.— May  v.  State 
(Ala.)  002. 


I  461.  A  witness  may  testtfy  on  obaervatlon 
that  defendant  appeared  like  he  was  a  pretty 
mad  man.— Sims  t.  State  (Fla.)  198. 

8  452.  A  witness  held  not  competent  to  te** , 
tif y  as  an  expert— Clemmona  t.  State .  (Ala.) 

407. 

S  452.  In  a  case  wherein  insanity  was  the 
defense,  held,  that  a  witness  who  stated  thnt 
he  had  known  accused  intimately  from  hia  youth 
shonld  have  t>een  allowed  to  ^re  his  opinion  aa 
to  whether  he  was  sane  or  insane. — Bishop  t. 
State  (Miss.)  21. 

I  450.  Opinion  as  to  identity  of  gnn  found 
In  defendant's  poflBesslon  with  one  claimed' 
to  have  been  stolen  Add  Admisslblev-^ackson  v. 
State  (Ala.)  730. 

S  465.  A  witness  testifying  to  the  ability  of 
a  dog  to  trail  human  beings  held  projjetly  per- 
mitted to  make  a  statement  to  show  his  qualifi- 
cation from  observation  to  give  an  opinion  aa  to 
when  a  dog  Is  trained  to  track  hnman  beings. 
-Gallant  t.  State  (Ala.)  788. 

S  465.  A  nonexpert  can  only  testify  to  ac- 
cused's InsanltT  after  having  bad  an  opportunity 
to  form  a  judgment  and  on  stating  the  facts 
on  which  the  opinion  is  baaed^James  v.  State 
(Ala.)  840. 

i  478.  Qualifications  of  an  expert  witness, 
stated.— Olemrnona  t.  State  (Ala.)  467. 

(J)  Te«UH«ar  of  AeeoBsplleca  aad  Code- 
fandaata. 

Corroboration  of  testimony  of  female  in  proa- 
ecutlon  for  seduction,  see  Seduction,  |  4tS. 

i  S08.  An  accomplice  la  a  competent  witness. 
—State  T.  Vamado  (La.)  100& 

(K)  Conleaslona. 

j  517.  The  court  may  permit  a  witness  tes- 
tifying to  a  confession  of  accused  voluntarily 
made  to  state  the  entire  confession  formins  a 
gart  of  the  res  gestn^Davis  v.  State  (Ala.) 

I  .^17.  Where  a  homicide  is  shown,  a  volun- 
tary confession  by  accused  is  admissible  to 
kIiow  bis  ronnectioD  with  the  crime. — Sims  v. 
State  (Fhi.)  108. 

S  517.  In  a  prosecution  for  murder,  a  con- 
fession voluntarily  made  is  admissible,  as  in 
other  criminal  cases.— Sims  v.  State  (Fla.)  196. 

I  510.  A  confession  made  while  under  arrest 
is  admissible,  if  voluntarily  made,  and  not  in- 
fluenced by  any  inducement. — Sims  v.  State 
(Fla.)  198. 

S  519.  A  confession  which  comes  from  a 
mere  sense  of  guilt  1b  admissible. — Sims  v. 
SUte  CFla.)  196. 

8  510.  A  confession,  to  be  admissible,  must 
be  shown  to  be  freely  made,  uninfluenced  by 
threat,  promise,  hope,  or  other  inducement. — 
Sims  V.  Slate  (Fla.)  108. 

S  527.  Code  1907,  8  6464,  prohibiting  the  ad- 
miaaion  of  confessions  and  admissions  of  chil- 
dren under  14,  Held  applicable  to  the  trial  of  an 
indictment  of  a  child  under  that  age  for  buiv 
glary.— Hampton  v.  State  (Ala.)  659. 

8  531.  A  qu«Bti<m  whether  any  promises, 
threats,  or  inducements  were  made  to  accused 
before  he  made  the  statements  spusht  to  be 
proved  held  not  objectionable  as  calling  for  a 
conclusion.— Crain  v.  State  (Ala.)  81;  Graves 
V.  Same  (Ala.)  34. 

8  531.  Questions  and  answers  to  a  witness  in 
a  murder  case  held  to  lay  a  predicate  for  prov- 
ing a  confession,  so  that  a  general  objection 
thereto'  was  properly  ovemiied.— Jackson  v. 
State  (Ala.)  835. 

i  531.  When  a  confesdon  prima  facie  ap- 
pears to  have  l>een  freely  made,  the  burden  Is 


For  casM  In  Dec  Dig.  *  Am.  Dig.  Kay  No.  Sertaa  *  indnea  sm  sama  topie  and  NQtbw  U)  NVUBiOR  i 

Digitized  by^^OOglC 


82  SOUTHERN  BBPOBTEB. 


1076 


OD  defendant  to  show  it  was  not  Tolontair.— 
Slma  T.  State  (Fla.)  1%. 

S631.  AH  that  was  said  and  done  in  a  room 
ereio  an  alleged  confesaion  vaa  made  was 
plainly  competent,  as  going  to  show  whether  the 
confeasion  was  free  and  voluntary.— Bishop  t. 
State  (Miss.)  21. 

(■)  Wclvbt  mmA  Snflelraer. 

Credibility,  Impeadunmt,  corroboration,  and 
contradiction  of  witnesses,  see  Witnesses,  S| 
318,  390. 

In  parthulor  criminal  proaeeuiiont. 

See  Homicide,  {  237 ;  Larceny,  S|  64 ;  Se- 
duction, jl  46. 

Violations  of  ligaor  laws,  see  Intoxicating  Liq- 
uors, {  236. 

§  563.  A  criminal  charge  inrolvea  the  com- 
mlFision  of  an  offense  and  the  guilt  of  accused. 
—Sanders  v.  State  (Ala.)  417. 

S  570.  Under  Code  1907,  |  7176,  an  inatnic- 
tioa  renuiiing  accused  to  establish  insanity  "to 
the  satufaction  of  the  jury"  held  erroneous. — 
James  v.  State  (Ala.)  840. 

ZI.  TIMB  OF  TRIAI.  AMD  OOMTIH- 
UAMOE. 

i  575.  There  Is  no  rale  of  law  whereby  a  .tri- 
al for  Indictment  found  at  one  term  cannot  be 
tiad-at  such  term,  whether  a  ctmtinnance  should 
be  had  depending  ui>on  the  circumstances. — 
Uoore  V.  State  (Fla.)  971. 

S  677.  Accused  and  bis  counsel  are  entitled  to 
a  reasonable  time  to  prepare  for  trial  after  ac- 
cusation is  made,  and  what  is  a  reasonable 
time  is  to  be  determined  from  the  facts  of  the 
case.— Moore  v.  State  (Fla.)  971. 

I  586.  Motions  for  eonttnuanee  are  in  the 
discretion  of  the  trial  court.— Moore  v.  State 
(Fla.)  971. 

i  580.  Members  of  a  venire  held  not  dis- 
gualified  as  jurors.— Whitehead  T.  State  (Miss.) 

239. 

%  594.  Refusal  to  grant  a  continaance  on  the 
ground  of  the  absence  of  a  witness  held  erro- 
neous.- Knox  t.  State  (Miss.)  695. 

I  697.  Where  it  deariy  appears  that  the  sup- 
posed testimony  of  an  alleged  absent  witneea 
could  not  reasonably  affect  the  result,  the  appel- 
late court  will  not  disturb  an  order  denying  a 
continuance.- Moore  v.  State  (Fla.)  971. 

S  599.  Wliere  teatimony  sbonld  reasonably 
haTe  been  anticipated,  it  will  not  warrant  a 
continuance  for  surnrise— Moore  t.  State  (Fla.) 
971. 

f  603.  -The  mlings  as  to  granting  continu- 
ance are  substantially  the  same  in  civil  and 
criminal  cases,  but  should  be  scanned  more  close- 
ly in  criminal  cases  because  of  the  superior 
temptation  to  delay. — Moore  v.  State  (Fla.)  971. 

I  W3.  Essentials  of  an  aj^Ication  for  con- 
tinuance for  an  absent  witness  stated^Moore 
V.  State  (Fla.)  &7L 


Zn.  TRIAI.. 


Jn- 


Competency  of  and  challenge  to  jurors, 

ry,  H  83,  117. 
Impaneling  Jury,  see  Jury,  {  144. 
Qualifications  of  Jarors,  and  exemptions.  Bee 

Jury,  I  47. 

Sommnuiu,  attwidance.  dlscharn  wnd  conpen- 
sation.oTjoEozs,  see  Jnry.  H  W,  SO. 

In  porMoiiIar  criminat  firotecution*. 
See  Disorderly  Conduct,  f  11;  Homicide,  tS 

276.  309:  Larceny.  |  68. 
Violations  of  manidpal  ordinance^  see  Hunid- 

pal  Corporations,  |  641. 


(A)  PrellMlaarr  ProcecJ Immrn* 

1  622.  Under  court  rule  31  (Code  3907,  p. 
162S),  a  motion  for  severance,  after  arraifcnment 
and  plea  of  not  guilty,  held  properly  denied. — 
Rogers  v.  State  (Ala.)  33. 

(B)  Connie  antl  CoDdaet  of  Trial  Im  Gea- 
oral. 

S  ei^.  The  casnal  remark  of  a  trial  jud&e 
not  calculated  to  influence  the  jnry  U  not 
eround  for  setting  aidde  a  verdict.— State  r. 
Tomsa  (La.)  968. 

(O  BMOvttoa  of  BrMoawa 

Examination  of  witnesses,  see  Tntnesaei,  R 

236.  200. 

5  673.  Proof  of  pexual  intercourse  between 
defendant's  niece  and  decedent's  son  held  prop- 
erly limited  to  its  effect  on  the  iasne  of  defeiu- 
nnt's  plea  of  insanity.— James  t.  State  (Ala.) 
840. 

fi  GSO.  On  a  trial  for  receiving  stolen  goods, 
evidence  of  the  possession  by  accuaed  of  Uie 
goods  aliased  to  bave  been  stolen  and  tecdvcd 
by  him  was  inadmissible,  wh«a  tiure  waa  no  ev- 
idence auUiorisIng  an  inference  that  the  eoods 
had  been  stolen.— Sanders  t.  State  (AlaO  417. 

8  682.  In  a  prosecution  for  a  peculiarly  hor- 
rible offense,  wherein  defendant  relies  solely  on 
insanity,  the  trial  court  should  give  defeiulant 
all  the  latitude  the  law  allows,  rather  than  re* 
strict  him  unduly  in  the  introduction  oC  tcsti- 
mony.— Bishop  v.  State  (Miss.)  21. 

I  683.  Where  accused  liad  denied  remaining 

silent  when  charged  with  committing  a  crime, 
the  state  could  offer  evidence  in  rebuttal  tendic; 
to  show  the  contrary.— Jackson  v.  State  (Ala.) 
835. 

I  683.  Where,  In  a  homldde  case,  aocosed'a 
witness  had  stated  wlio  was  at  the  i»ace  where 
accused  was  arrested  at  that  time,  and  named 
accused  and  another,  the  state  could  inquire  into 
the  same  matter  on  rebnttaL-nJaitaon  t.  Sute 
(Ala.)  835. 

i  686.  The  trial  court  could  in  its  discretion 
allow  additional  evidence  concerning  «  matter 
already  testified  to  by  witnesses  for  tne  state  be- 
fore the  state  flnt  rested.— Jadwm  t.  Staw 

(Ala.)  885. 

S  686.  While  it  is  usually  the  better  practice 
to  compel  the  state  to  offer  all  its  evidence  upon 
a  given  matter.  In  making  out  its  case  in  the 
first  instance,  it  is  within  the  trial  court's  dis- 
cretion to  admit  it  afterwards  if  die  atate  does 
not  do  so.— Jadcson  t.  State  (Ala.)  8UL 

I  686.  The  court  in  ite  discretion  may  pemit 
the  state  to  recall  and  examine  a  witneea  con- 
cerning new  matter  after  defendant  had  zested. 
— Piessley  t.  Steto  (Ala.)  837. 

(D)  ObJceHons   to   BrMeaeo,   Motlvaa  fo 
Btrllce  Oat,  aad  Uxeeptloas. 

I  693.  Where  evidence  is  admitted  withoot 
objection,  it  is  then  too  late  to  object.— Siau 

V.  State  (Fla.)  198. 

i  6^.  General  grounds  that  tlie  proffered 
testimony  is  irrelevant  or  immaterial  will  not 
avail,  if  the  evidence  la  admissibte  for  any  pm^ 
pose.— Sims  v.  Btete  (Fla.)  lOB. 

I  696.  A  motion  to  strike  erldeDca  in  gvm, 
a  part  of  whldi  was  admisdblb  was  pnperiy 
denied.— Arlington  t.  Stete  (AJaj  828. 

{  606.  A  motim  to  strike  ont  teatimony 
cannot  b«  baaed  on  the  gronnd  that  it  is  in- 
snfliGleiit— Slnu  t.  State  (llaO  IWl 

(  696.  A  motim  to  strike  all  the  teatimooy 
of  a  witness  is  properly  denied,  where  sobm 
of  it  is  admissible.-«ims  t.  Stete  (Fla.)  198. 
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I  690.  Where  evidence  Is  admitted,  without 
objection,  a  motion  may  be  made  to  atrllu^ 
Sims  T.  Stats  (FU.)  198. 

{  696.  Where  some  of  the  testimony  of  a  wit- 
ness is  admissible,  a  motion  to  strike  the  whole 
of  Bucb  testimony  is  too  broad.— Clark  v.  State 
(Fla.)  518. 

I  686b  In  a  murder  trial,  held  error  to  ex- 
clude accused's  evidence  of  insanity. — Jones  t. 
SUte  (Miss.)  791. 

f  696.  Evidence  admitted  without  objection 
fB  regarded  as  having  been  recdred  by  ctmaent. 
—Sims  T.  State  (FU.)  19a 

(■>  ArcninCBta  and  Condvet  «f  CommI> 

I  60D.  District  attorneys  are  as  subject  to 
restraint  by  the  court  in  their  argument  as 
other  members  of  the  bar. — tinest  v.  State 
(Miss.)  211. 

I  713.  The  argument  of  the  solicitor  for  the 
•tate  in  a  criminal  case  wherein  he  states  his 
relation  to  organized  sodety  and  his  duty  in 
the  prosecution  of  the  case  la  not  enoneous.— 
Gallant  v.  State  (Ala.)  739. 

I  730.  Tn  view  of  subsequent  proceedings,  ac- 
cused held  to  have  no  cause  of  complaint  rela- 
tive to  remarks  of  the  district  attorney.— State 
T.  Tlxnado  (La.)  1006. 

(F)  PmtImo*  of  Covrt  »nd  Jarr  !■  Gea- 

In  prosecution  for  homicide,  see  Homicide,  H 
276.  281. 

In  proaecntion  for  larceny,  see  Larceny,  f  68. 

I  786.  Where  a  legal  foundation  for  a  con- 
fession is  laid.  It  is  admissible;  its  probative 
force  being  for  the  jury.— Sim^  v.  State  (Fla.) 
198. 

i  737.  EJvidence  held  sufficient  to  authorise 
the  sobmission  to  the  jury  of  the  question  of  the 
offense  having  been  committed  in  the  parish  of 
the  triaL— State  ^  Einchen  (Ia.)  185. 

f  741.  Where  there  Is  any  evidence  on  which 
a  conviction  can  be  l>a8ed.^  the  general  affinaa- 
tive  charge  for  defendant  is  properly  refnaed.'— 
Tucker  v.  State  (Ala  )  464. 

S  756.  It  is  not  error  for  the  court  in  its 
general  charge  to  state  the  tendencies  of  the 
evidence  for  the  state  and  defendant— Crain  v. 
State  (Ala.)  81 ;  Omvea  t.  Same  (Ala.)  84. 

I  758.  An  instruction  that  the  jury  mutt 
oraisider  the  interest  of  accused  In  weighli^ 

his  testimony  held  an  Invasion  of  the  prov- 
ince of  the  jury.— Tucker  v.  State  (Ala.)  «(4. 

{  759.  In  a  prosecution  for  murder,  a  re- 
quested charge  Aeldl  properly  refused  as  invading 
province  of  jury.— Harrell  v.  State  (Ala.)  345; 
Cmmpton  v.  Same  (Ala.)  605. 

H  763,  704.  A  change  affirmative  of  guilt, 
predicated  upon  a  belief  of  the  testimony  by  the 
Jury,  should  not  be  given  where  there  is  anv 
eTioence  npon  which  an  aojuittal  could  tie  based, 
or  where  the  facts  pointing  to  guilt  rest  in  in- 
ference only.- Cnemmona  v.  State  (Ala.)  407. 

{}  763.  764.  In  a  criminal  case,  a  charge 
given  held  improper  if  it  had  been  requested  by 
the  state.— ClemmoDs  v.  State  (Ala.)  467. 

fS  763,  764.  A  charge  in  a  criminal  case  held 
erroneous  as  upon  the  weight  of  evidence  in  vio- 
lation of  Code  1907,  |  5362^  and  Invading  the 
province  of  the  jury.— Clemmons  v.  State  (Ala.) 

H  763.  764.  Requested  charge  in  a  homicide 
Mse  held  properly  refused  as  assuming  that  the 
evidence  of  accused's  guilt  was  of  an  unsatiB- 
factory  character.— May  v.  State  (Ala.)  602. 

il  768,  704,  A  special  instruction  that  trench- 
es on  the  facts  should  be  refused.— State  v. 
A'amado  (La.)  1006. 


(O)  ITMeasItT,  Rs««lslt«s*  mmA  SvttolsBoy 
ot  ImstraetloBB. 

In  prosecution  for  homicide,  see  Homicide,  || 

2^5,  309. 

1  769.  A  charge  permitting  the  juiy  to  con- 
filaer  the  effect  of  a  conviction  as  to  the  promo- 
tion of  public  peace  and  good  order  held  prop- 
erly refused. — Crumpton  v.  State  (Alq.)  G05. 

I  773.  Where  accnsed  pleaded  not  inilty,  and 

not  guilt.v  by  reason  of  Insanity,  an  instruction 
that,  if  the  jury  believed  the  evidence  bej-oad  h 
reasonable  doubt,  they  could  not  acquit,  aid  not 
conclude  defendant  on  bis  plea  of  insanity.— 
Rayfield  v.  State  (Ala.)  833. 

I  778.  A  charge  in  a  criminal  case  held  er- 
roneous, as  shifting  the  bnrden  of  proof  to  ac- 
cused.—Clemmons  T.  State  (Ala.)  467. 

}  778.  In  a  murder  case,  held,  thst  there 
was  no  error  in  refusing  to  give  certain  charges 
as  to  the  burden  of  proof.— -Crumpton  v.  State 
(Ala.)  600. 

S  782:  A  charge  as  to  amount  of  pro<tf  to  an* 
thorize  the  jury  to  convict  held  properly  rv 
fuBsd^mitmore  v.  State  (AU.)  9W. 

I  789.  A  charge  to  acquit  unless  the  evidence 
against  defendant  should  be  such  as  to  exclude 
to  a  moral  certainty  every  hypothesis  bat  that 
of  his  guilt  held  properly  raiused.— Cmmptcm 
V.  State  (Ala.)  600. 

5  789.  In  a  prosecution  for  honicide,  the 
court  erred  In  refusing  to  charge  that  if,  on 
consideration  of  all  the  evidence,  the  jury  had 
a  reasonable  doubt  of  guilt,  arising  from  the 
testimony,  they  should  acquit. — Davidson  v. 
State  (Ala.)  751. 

i  789.  In  a  prosecution  for  assault,  a  request- 
ed Instruction  held  properly  refosed. — Roux  v. 
City  ot  Gulfport  (Hiss.)  485. 

S  791.  Statement  of  what  the  jury  should  be 
charged  on  the  submhwion  to  them  of  the  ques- 
tion of  the  offense  hsvlng  been  committed  In  the 
parish  of  the  trial.— State  T.  Kinchen  (La.)  185. 

{  798.  Instructions  requiring  an  aoooittai.  if 
any  <»ie  of  the  jury  had  a  reastmaUe  doubt. 
held  properly  refused. — CraIn  t.  State  (Ala.) 
31 ;  Graves  v.  Same  (Ala.)  34. 

I  799.  A  diarge  to  dlsr^rd  part  of  the  ar- 
gument of  accused's  counsel  held  an  invasion 
of  defendant's  right  to  be  heard  by  counsel.— 
Tucker  v.  State  (Ala.)  464. 

f  805.  In  a  murder  case,  A«Id,  that  a  charge 
waa  properly  refused  as  incomplete  and  not 
stating  a  proposition.— Crumpton  v.  State  (Ala.) 

60S. 

I  SOT.  Charges  held  properly  refused  as  argn- 
mentatlve.— Crumpton  t.  State  (Ala.)  605: 

I  A  requested  charge  In  a.  homldde  case 
AeU  properly  refused  as  unduly  emphasizing 
special  features  of  the  evidence.— May  v.  State 
(Ala.)  602. 

{  811.  Rule  stated  as  to  allusion  in  Instruc- 
tions to  particular  facts  or  groups  ot  facts.— 
State  v.  Irvine  (La.)  567. 

I  814.  A  request  to  charge  that  there  was  no 
evidence  in  the  case  of  a  particular  fact  held 
properly  refused.- Steele  v.  State  (Ala.)  007. 

{  814.  A  requested  charge  t<hat  a  cwtsmracy 
to  set  flre  to  a  house  ends  with  the  burning  <» 
the  structure  Is  objeetlonaUe  when  the  UIl  ze- 


for  sn^  a 


Ites  no  particular  facts  oalllng  to 
barge^tata  v.  Vamado  (La.)  9)08. 

I  819.  An  aivnmentatiTe  request  to  charge 
is  properly  refused.- Steele  t.  State  (Ala.)  W7. 

(II)  Reqnests  tor  iBstrvetlou* 

f  839.  No  error  can  be  predicated  on  a  re- 
fusal of  a  chaige  covered  or  substantially  cov- 
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ered  b;  a  charge  ciTen.— Lanff  t.  State  (Ala.) 
840 ;  Crnmpton  t.  Same  (Ala.)  605. 

$  830.  If  some  of  chargeB  asked  In  bulk  are 
clearly  bad  and  properly  refused,  that  would 
justify  tbe  court  in  tetmuif  all.— OoUey  t.  State 

(Ala.)  832. 

S  830.  A  special  inatruction  that  needs  modi- 
ficatiou  and  quallfioatiOD  may  be  properly  re- 
fused.—State  V.  Vamado  (La.)  1006. 

<■>  Objcetloas  to  iBstrnctlon*  or  Refa*«l 
TbeKO<»  aad  Kxcevtions. 

S  841.  The  refusal  to  give  a  requested  charge 
should  be  excepted  to  at  the  time,  and  canaot 
be  excepted  to  in  a  motion  for  a  new  trial.— 
Clark  V.  State  (Fla.)  618. 

(K)  TeFatet. 

Operation  and  effect  as  curing  defects  In  plead- 
ing, see  Indictment  and  Information,  H  186, 
202. 

Reception  on  holiday,  see  Holidays,  I  S. 
Reception  on  Sunday,  see  Sunday.  |  80. 

zm.  MOTioira  fob  new  tbiax. 

AKD  nr  ARREST. 

i  In  a  criminal  case,  the  court  held,  un- 

der the  evidence,  not  to  have  abused  its  discre- 
tion in  denying  a  new  trial.— State  T.  Latham 

(La.)  113. 

I  928.  Dnder  Conat.  1890,  |  26,  one  convict- 
ed of  murder  held  entitled  to  a  new  trial  for 
prejudice  of  juror.— Jones  r.  State  (Miss.)  791. 

$  945.  Deuial  of  a  new  trial  for  newly  dis- 
covered evidence  held  error. — McCearley  v.  State 
(MiBfl.)  796. 

IS  968.  If  an  affidavit  upon  which  a  criminal 
prosecution  in  a  court  of  limfted  jurisdiction  is 
based  does  not  set  forth  the  facts  showing  juris- 
diction, the  question  may  be  raised  by  motion 
In  arrest^tate  v.  Rose  (La.)  16S,  167. 

?96S.  If  accused  had  any  objection  to  the 
ectioD  of  jurors,  held,  that  he  should  hare 
urged  it  upon  their  examination,  and  an  objec- 
tion after  verdict  comes  too  late. — State  v.  Owen 
(La.)  857. 

XXV.  JimolfElfT,  SEKTEMGE,  AMD 
FIITAI.  COMMnrMEITT. 

I  995.  Where  the  sentence  fails  to  stipulate 
the  amount  of  the  costs,  or  the  time  of  labor 
necessary  for  working  them  out.  the  case  will 
be  sent  back  for  correction.— Taylor  t.  State 
(Ala.)  736. 

XV.  APPEAZ.  AMD  EBBOB,  AMD 
OBRTIOBABX. 

In  prosecutivn  for  homicide,  aw  Homicide,  H 
325,  S40. 

(A)  Form   of   Remedy.  Jurisdiction,  and 

Blsl>t  of  Review. 

I  1019.  Under  Const.  1898.  art.  85.  the  Su- 
preme Court  has  no  jurisdiction  on  appeal  in  a 
misdemeanor  case,  where  no  sentence  has  been 
imposed  and  no  law  or  ordinance  declared  un- 
constitutional.—Sute  V.  Rlchart  (La.)  OSS. 

(B)  Pveaeatetloa  »ad  Reaerratlom  Ib  Low- 

er Court  of  Oroaada  of  Rev-lew. 

I  W&l.  If  an  affidavit  upon  which  a  criminal 
prosecution  in  a  court  of  limited  jurisdiction  is 
based  does  not  set  forth  the  facts  showing  juris- 
diction, the  question  may  be  raised  on  aiveaL— 
State  v.  Rose  (La.)  165.  167. 

I  1088.  An  objection  to  the  sufficiency  of  the 
instructions  cannot  be  raised  for  the  first  time 
on  appeal.— Middleton  v.  State  (Mias.)  258. 

S  1043.  A  question  in  a  homicide  case  held 

susceptible  of  being  answered  by  competent  tes- 


timony so  as  to  be  proper.— Jackaon  t.  State 

(Ala.)  835. 

S  1043.  An  objection  to  a  charge  Md  too 
vague  and  general  for  consideration  on  appeal. 
—State  V.  Irvine  (La.)  567. 

§  1043.  An  objection  to  a  charge  should  be 
BO  framed  as  to  enable  the  judge  to  correct  hix 
mistake  if  he  has  made  «ie.— State  v.  Irvine 
(La.)  567. 

S  1043.  An  objection  to  a  charge  that  it  is 
contrary  to  the  law  goreniing  the  case  i>  too 
vague  to  be  available  on  appeal. — State  t.  Ir- 
vine (La.)  667. 

S  1043.  A  general  ob^tion  to  the  rliarr" 
presents  nothing  for  review. — State  v.  Vamado 
(La.)  1006. 

I  1045.  A  mere  objection  to  the  manner  of 
conducting  a  cross-examination,  with  no  rul- 
ing and  exception,  cannot  be  considered  on  ap- 
peal.—films  V.  State  (Fla.)  19S. 

I  1096.  An  error  In  an  iustmetloa.  to  which 
no  exception  la  reserved,  fteM  nnavaillng  on 
appeal.— Tucker  v.  State  (Ala.)  464. 

I  1064.  Exception  to  language  of  trial  judge 
held  waived;  the  language  not  baring  been 
made  one  of  the  grounds  of  the  motion  for  new 
trial.— Bond  v.  State  (Miss.)  685. 

(C)  Prooeedlnffs   for  Traaafer   of  Caaoe. 

and  Effect  Thereof. 

S  1060.  The  Supreme  Court  held  to  be  with- 
out jurisdiction  to  entertain  an  appeal  takra 
ftubsequent  to  a  year  after  rendition  of  judg- 
ment, the  time  limited  therefor  by  statote.— 
Rowell  V.  State  (Ala.)  310. 

(D)  Reeord  aad  Proeeedlava  Not  la 

ord, 

f  1088.  An  assignmrat  ot  error  based  upon 
the  refasal  of  a  request  cannot  be  considered 
where  the  transcript  does  not  show,  except  by 
the  moti«L  for  new  trial,  that  the  cliarge  waa  xe- 
ques ted,— Clark  v.  State  (Fla.)  61& 

I  1090.  Where  a  requested  charge  is  refused, 
it  must  be  set  out  in  the  bill  of  exceptions  with 
the  refusal  and  the  exception  thereto.— Claifc  t. 
State  (Fla.)  5ia 

f  1090.  The  action  of  a  trial  Judge  on  a  mo- 
tion for  a  new  trial  cannot  be  reviewed  without 
a  bill  of  exception  on  matters  not  discloaed  by 
the  record.— Sute  t.  Tamado  (La.)  1000. 

8  1091.  An  exception  to  a  mlinr  permlttinr 
a  witness  "to  testify  relative  to  said  matter"  is 
not  well  taken.- Sapp  v.  State  (Fla.)  2. 

I  1002.  Under  Code  1907.  U  3010,  6348.  the 
trial  judge  in  a  criminal  case  has  no  power  to 
extend  the  time  for  presenting  a  bill  of  excep- 
tions.—Smith  v.  State  (Ala.)  306. 

{  Itll.  On  appeal,  a  recital  in  the  bill  of  es- 
ceptioos  will  be  deemed  correct,  in  support  of  a 
ruling  of  the  oourt.-^emnions  t.  State  (AlaJ 

4<J7. 

§  1120.  The  court  on  appeal  held  not  auth^r- 
ized,  in  view  of  the  record,  to  adjudge  that  the 
trial  court  erred  in  allowing  a  witness  to  testify 
as  to  a  confession  of  accused. — Davis  t.  State 
(Ala.)  939. 

H  1121.  On  exception  to  jurisdiction  of  the 
district  court  on  the  ground  that  accxised  was 
under  17  years,  where  the  evidence  is  not  in  the 
record,  the  ruling  of  the  district  court  will  not 
be  disturbed.— Sute  v.  Wilson  (La.)  961. 

I  1122.  An  assignment  of  error  to  the  modi- 
fication of  an  instrument  will  not  be  considered, 
where  there  is  nothing  In  the  record  to  show 
that  any  modifications  were  made,  exc^  a 
statement  In  appellant's  brief.— Middleton  v. 
State  (Miss.)  25$. 
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I  1125.  A  motion  In  amat  of  Jnd^ent,  aod 
the  ruliiiK  thereon,  mnst  be  shown  in  the  rec- 
ord proper.— Thonuw  v.  State  (Ala.)  34. 

1128.  Any  tenable  ground  will  justify  a 
DC  excluding  evidence ;  the  record  not  show- 
iog  the  ground  upon  which  the  trial  court  acted. 
— Sfay  T.  State  (Ala.)  002. 

(O)  Review. 

l^^o^^tions  for  homicide,  see  Homicide,  U 

I  1134.  Under  Gen.  St.  1906.  §f  1693,  ie&4, 
and  4044,  held,  that  the  appellate  conrt  could 
review  by  writ  oE  error  and  a  bill  of  exceptions 
a  refusal  of  a  continuance  and  other  matters  in 
pais  subject  to  Kil  at  Bights,  {  4.— Moore  t. 
State  (Fla.)  971. 

I  1134.  A  complaint  that. the  corpus  delicti 
was  not  proven  beyond  a  reasonable  doubt  raises 
no  qucKtioa  of  law  for  Feview.— State  v.  Brown 
Oa)  176. 

I  1144.  In  the  ahaence  of  a  showing  to  the 

oontrary,  the  court  on  appeal  will  prpHume  that 
the  trial  court  ccMnplied  with  Code  1907,  |  7267. 
in  supplying  the  place  of  a  Juror  discarded  on 
the  ground  of  a  mistake  in  his  name  as  drawn. 
—Davis  T.  State  (Ala.)  »39. 

I  1144.  To  justi^  reversing  a  ruling  denying 
eontlnnaoce,  facts  necessanr  to  ahow  a  clear 
abuse  moat  be  presented.— Moore  v.  State  (Fla.) 
971. 

I  1151.  Motions  for  continuance  Iteing  in  tbe 
discretion  of  the. trial  court,  its  action  will  not 
l>e  reversed  in  the  al>sence  of  palpable  abnse. — 
Moore  v.  State  (Fia.)  971. 

I  1151.   Bnfficiency  of  a  showing  to  obtain  a 

continnance  on  the  ground  that  public  senti- 
ment against  accused  was  such  that  he  could 
not  obtain  a  fair  trial  la  the  county,  stated.— 
Moore  v.  State  (Fla.)  971. 

I  1156.  The  Supreme  Court  will  ordinarily 
not  reverse  the  ruling  of  the  trial  court  in  grant* 
InfT  or  denying  a  motion  for  a  new  trial.— State 
V.  lAtham  (La.)  113. 

i  11S8.  A  finding  of  the  trial  judge  on  a  trial 
for  selling  spirituous  liquors  in  violation  of  Rev. 
St  I  910,  Held  not  reviewable  in  tbe  Suprane 
Court  on  certiorari.— State  v.  Le  Blanc  (La.) 
114. 

I  1158.  The  Snpieme  Court  held  unable  to 
review  a  question  of  fact  on  a  criminal  appeal. 
—State  V.  Stelly  (La.)  804. 

i  1163.  Violation  of  a  constitutional  right 
cannot  be  harmless  error.— Jonea  v.  State  (Miss.) 
791. 

8  1166.  Improper  arrest  before  issuance  of 
warrant  in  a  criminal  case  held  not  to  affect 
the  mezita  of  tlie  case.— Knox  v.  State  (Ala.) 
526. 

S1166^.  A  conviction  of  a  capital  crime 
I  not  be  set  aside,  because  the  jury  was  drawn 
under  the  invalid  act  of  1907  (Loc.  Acts  1007,  p. 
238),  where  the  previous  law,  as  shown  by  the 
record,  was  complied  Witli.— Bi^ra  v.  State 
(Ala.)  33. 

I  1166^.  Under  Const.  1890,  S  26,  held,  that 
A  conviction  by  a  jury  which  included  a  preju- 
diced juror  win  be  reversed,  though  accused's 
guilt  Is  conclusively  shown. — Jones  v.  State 
(Mlas.)  791. 

J I  1108.  Admission  of  evidence  of  acta  of  an 
eged  conspirator  before  proof  of  con^lracy 
held  not  revenlble  error.— Harmon  v.  State 
(Ala.)  348. 

8  1109.  Overruling  objection  to  part  of  wit- 
nesa'  testimony  as  his  conclusion  held  harmless. 
— Lollar  T.  State  (Ala.)  745. 

I  1169.  In  a  prosecotlon  for  the  aale  of  Uq- 

nor  in  violation  of  law,  held,  that  error  in  aa- 
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mltting  evidence  aa  to  the  amat  and  trial  of 
another  for  the  same  offense  was  cured  t»  a. 
subseqaent  limitation  a*  to  its  purpose.— Golley 

v.  Sute  (Ala.)  832. 

I  1169.  An  objection  that  evidence  was  bear* 
say  will  not  avail  when  the  party  making  the 
remark  immediately  testified  thereto^Flowers 
V.  State  (Fla.)  11. 

I  1170.  Exclusion  of  a  question  In  a  homi- 
cide cftae  as  calling  for  a  conclnsion  held  not 
to  have  prejudiced  accused.— May  t.  State  (Ala.) 
602. 

8  1170.  In  a  prosecution  for  trespass  after 
warning,  defendant  held  not  prejudiced  by  the 
excluBioa  of  the  owner's  custom  to  let  his  ten- 
ants work  the  land  for  succeedinc  years. — Ar- 
rington  v.  State  (Ala.)  02S. 

i  1170^.  In  a  prosecution  for  homicide,  ac- 
cused was  not  prejudiced  by  tbe  court's  refusal 
to  permit  a  witness  on  cross-examination  to  be 
osked  where  the  bauds  of  tbe  clock,  at  which  he 
looked  just  prior  to  tbe  shooting,  were  pointing 
at  the  time.— Crain  t.  State  (Ala.)  31 ;  Graves 
V.  Same  (Ala.)  34. 

I  1170%.  Accused  held  not  prejudiced  by  a 
question  asked  him  as  a  witness  whether  he  had 
testified  in  tbe  federal  court,  hot  by  hia  answer 
that  he  had  at  one  time.— Lowman  v.  State 

(Ala.)  63a 

S  1170%.  Bill  of  exceptions  complaining  of 
interference  with  cross-examination  to  test  mem- 
ory held  insufficient  in  not  sbowii^  witness 
availed  himself  of  the  court's  direction.— Jack- 
son V.  State  (Ala.)  730. 

i  1171.  A  verdict  will  be  set  aside  for  re- 
marks of  prosecuting  counsel,  only  where  they 
are  not  only  improper,  but  were  calculated  to 
influence  the  Jury,— State  r.  Brown  (La.)  IIG. 

8  1172.  Ehroneous  Inatmction  held  harm- 
less In  view  of  the  eridence.— Sapp-  v.  State 
(Fta.)  2. 

8  1172.  Instructions  that  evidence  need  not 
be  positive,  and  that  tbe  jury  should  not  be  prej- 
udiced because  it  is  an  information,  as  distin- 
guished from  an  Indictment,  held  not  reversible 
error.— Sapp  v.  State  (FlaO  2. 

f  1172.  A  chaMe  defining  larceny  as  a  ''tak- 
ing and  carzyinn"  omitting  the  word  "away," 
is  harmless  where  the  asportation  la  admitted. — 
Flowers  v.  State  (Fb.)  11. 

{  1173.  Accused,  havinc  only  l>een  convicted 
of  petit  larceny,  was  not  oarmed  by  the  court'a 
refusal  to  charge  on  grand  larceny.— Phillips  t. 
State  (Ala.)  740. 

8  1177.  Where  tbe  fine  imposed  In  a  prose- 
cution for  larceny  is  less  than  the  maximum 
for  either  grand  or  petit  larceny,  accused  can- 
not complain  that  tbe  value  of  the  property 
did  not  justify  the  verdict— Clark  t.  State 
(Fla.)  518. 

(H)  DetermlBAtlon    »iid    Dlapoaltion  ot 
Canse. 

8  1182.  Where  there  is  evidence  to  support 
the  verdict,  and  it  does  not  appear  that  reversi- 
ble errors  were  committed,  the  judgment  will  be 
affirmed.-<31ark  v.  State  (Fla.)  518. 

8  1182.  Where  tbe  evidence  sustains  the  ver- 
dict, and  no  errors  of  procedure  appear,  the 
judgment  will  be  affirmed.— Moore  v.  State 
(Fla.)  971. 

8  1188.  Where  the  sentence  fails  to  stipu- 
late the  amount  of  the  costs,  or  the  time  of 
labor  neoessary  for  working  them  out.  the  case 
will  he  sent  back  for  correction.— Taylor  v. 
State  (Ala.)  736. 
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XVII.  PmnSBMEIfT  AMD  PBBTBH> 
TIOK  OF  GRIME. 

CoDTictb  Bee  Convicts. 

DiBpositbti  of  property  seized  nnder  searcb 
warrant,  m  Seazchea  and  Seisntea,  |  D. 

CROPPERS. 

B|iiti^  on  sbareB,  see  Laodlord  and  Tenant, 

CROPS. 

Power  of  hnaband  to  mortgage  uparate  prop* 
vrij  of  wife,  see  Husband  and  WUe,  i  137, 

CROSS-APPEAL 

See  Appeal  and  Error,  }  14. 

CROSS-BILL 

For  diacoTOir,  aee  Viacoverj,  1 10. 

CROSS-EXAMINATION. 

Of  expert  wltnesaea,  aee  Bridence,  |  558. 
Of  witDemes  la  general,  aee  Witneaaea,  K  267, 
290,  387. 

CROSSINGS. 

Railroad  croaainga,  accidents  at,  aee  Ballroada, 

CUMULATIVE  EVIDENCE 

Newly    'diacovered    cnmnlattTe    evidence  as 
ground  for  new  trial,  aee  New  Trial,  |  1<A. 

CUMULATIVE  REMEDIES. 

See  Election  of  Remedies. 

DiscOTery  under  stattrtorjr  provirioiu  and  In 
chancery,  see  Discover;,  f  3. 

CURATOR  AD  HOC. 

See  Insana  Feraoos,  |  04. 

CURATORS. 


Ad  Utem,  In  action  by  or  a 
sona,  aee  Insane  Persons, 


linst  insane  per> 


CURSINQ. 

Sea  Dlaozderly  Conduct 

CURTESY. 

See  Dower. 

Rights  of  surrfvinf  husband  In  respect  of  com- 
munity property,  see  Huaband  and  Wife,  | 
273. 

CUSTODIA  LEGIS. 

Replevy  of  goods  in  cnstody  of  law,  see  Re- 
plevin, I  C 

CUSTODY. 

Of  children,  see  Infanta,  S|  18,  20:  Parent 

and  Cfaild,  g  2. 
Of  children,  determination  on  habeas  corpus, 

see  Habeas  Corpus,  (  99. 
Of  children  oa  divorce  of  parents,  see  Divorce, 

IS  297,  301. 

Of  ffoods  in  course  of  transportation,  aee  Car- 
riers, i  76. 

CUSTOMS  AND  USAGES. 

Customary  use  of  railroad  tzaclu  hf  public, 
see  Railroads.  |  881. 


CUTTING  TIMBER. 

See  Logs  and  Logging  |  8. 

DAIRIES. 

ReRul&tion  and  Inspection  of  dairy  products, 
see  Food. 

DAMAGES. 

Effect  of  difference  in  degree  of  negligence,  see 
Negligence,  $  101. 

Damaget  for  partioutar  injuries. 
See  Death,  5S  98.  99;   Libel  and  Slander.  || 

120,  121;  Malicious  Prosecution,  {  OS. 
Breach  of  contract  for  education  of  children 

on  divorce  of  parents,  see  Divorce,  I  2Si7, 
Breach  of  contract  of  sale,  see  Sales,  |i  381. 

418. 

Frivolous  appeal  or  delay,  see  Costs,  |  200. 

Injuries  from  negligence  or  default  in  trans* 
ntiaaion  or  delivery  of  telegraph  or  telepbone 
message,  see  Telegraphs  and  Telephones,  |  69. 

Injuries  from  negJigeDce  or  malpractioe  by 
physician  or  surgeon,  see  Physicians  and  Sur- 
geons, {  18i 

Injuries  from  negligent  or  wrongful  um  of 
street,  see  Municipal  Corporations,  |  TOG. 

Injuries  from  public  Improvements,  see  Munici- 
pal  Corporationa,  f  392. 

Loss  of  or  injury  to  live  stock  in  course  of  trans- 
portation, see  Carriers,  S  229. 

Obstruction  of  highway,  see  Highwaya,  {  100. 

Overflow,  see  Waters  and  Water  Courses.  | 
178. 

Taking  or  detention  of  peraoniil  moperty,  aee 

Trover  and  Conversion,  S  46. 
Trespass,  see  Trespass,  {  47. 

Recovery  in  particular  eotionM  or  prooecdtnt*. 
See  Trespass,  {  47:   Trover  and  Conversion, 
I  46. 

HI.  OBOUMDS  AKD  ■VBJEGTS  OF 
COBEPEirSATORT  DAMA.OBS. 

(A)  IHreet  •r  Remote,  CoBtlnvomt.  or 
Proapeetlve  CoiiMamBneea  or  Lomm. 

Loss  of  profits  as  element  of  damages  for  brMCk 
of  contract  by  pnidiaseT,  see  Sales,  |  SS4. 

Mentnl  soflerinx  as  element  of  danH«es  for 
trespaaa,  see  Treqiasa,  f  47. 

i  15.  The  measure  of  damages  for  a  wrong, 
the  result  of  mere  n«(ligenc«,  stated.— Matting^ 
V.  Houston  (Ala.)  7& 

I  23.  A.  party  contractlnr  to  advance  money 
for  the  construction  of  certain  wot^  held  not  lia- 
ble for  money  expended  by  the  borrower.— Bix- 
by-Tbeison  Lumber  Co.  v.  Evana  (Ala.)  843. 

I  23.  Where  the  special  purposes  of  a  party 
in  making  a  contract  are  disclosed  to  the  ad- 
verse party  at  the  time  special  damages  krid 
recoverable  In  case  of  a  breach.— Bixby-Theison 
Lumber  Co.  t.  Evans  (Ala.)  843. 

i  30.  One  contracting  with  a  parish  h«U  not 
entitled  upon  breach  oi  the  contract  to  recover 
damages  to  his  reputation.— Whitney  Plarisli 
of  Vernon  (La.)  176. 

I  40.  Hie  measure  of  damages  for  the  failure 
of  a  party  to  advance  money  to  another  to  con- 
struct a  dam  to  create  power  for  a  miH  heU  not 
to  include  pn^ts  expected  to  be  realised  from 
the  operation  of  the  mill.— Bixby-TlielscnL  Lnm< 
her  Co.  T.  Brans  (Aim.)  843. 

i  40.  Right  to  recover  for  profits  npon  breacb 
of  contract,  stated.— Whitney  r.  Pariali  of  Ver- 
non (La.)  176. 

(B>  AwrsTatloai,  Mltlamtlon,  u«  R«<Be> 

I  62  A  party  breaching  his  contract  to  ad- 
vance money  to  another  for  a  specified  pnrpoae 
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held  liable  to  certain  domascB'— BlxlvThdiOB 

Iiumber  Co.  r.  Evans  (Ala.)  843. 

(C>  IntevMt*  Costs,  »ad  Bxpttaava  of  lAtl- 

i  71.  Where  the  tenns  of  a  contract  are 
doubtfat  as  to  the  inclusion  of  attorneys'  fee* 
as  damages,  such  a  demand  vlll  be  rejected.— 
Godchaux  v.  Hyde  (La.)  268. 

▼.  EZEKPLABT  BAKAOBS. 

Injuries  from  negligence  or  default  in  transmis- 
sion or  delivery  of  tel^raph  or  telephone  mea- 
•age,  see  Telegraphs  and  Telephones,  fi  69. 

TX.  ME&SIT&E  OF  DAK&OE8, 

For  parUoHtar  tniNWet. 
See  Detinue,  I  Ifi;   Trover  and  Converrion, 
i  46. 

Txespaaa,  see  Treapan,  |  47. 

CA)  lajarlea  to  the  Pofmb. 

I  98.  Plaintiff  In  an  acticm  for  Injuries  hsM 
entitled  to  recover  $3,0(X>,  In  addition  to  the 
actual  expenses  incurred  in  maintaining  and  ef- 
fecting  a  cnre. — Haona  T.  New  Orleami  By.  & 
I^t  C!o.  (La.)  866. 

(B>  IbJwvIoo  «•  Property. 

I  106.  In  an  action  against  a  carrier  for 
damages  to  a  shipment  of  cotton,  complainant 
heli  entitled  to  recover  the  loss  on  the  cotton 
althouKh  tbere  vas  no  eridenee  to  support  its 
allegation  ot  lorn  by  reason  of  an  advance  in 
price. — Soadieni  By.  Co.  t.  Jones  Cotton  Oo. 

(Ala.)  ssa 

(.a  BroMh  of  ComtMWt. 

I  125.  Ueaanre  of  damages  for  breach  of  con- 
tract to  nay  money  determined^Bizby-nialmi 
Lumber  Co.  t.  Ewu  (Ala.)  843. 

VH.  niASEQUATE   AlfD  EZOBSUVfi 
DAKAOES. 

For  causing  death,  see  Death.  |  99. 

For  libel  or  slander,  see  Libel  and  Slander,  i 

Oronnd  for  new  trial,  aea  New  Trial,  {  76L 

1  192.  A  verdict  In  a  personal  injury  action 
\eid  not  excessive.— Woodward  Iron  Co.  t.  Shee- 
han  (Ala.)  24 ;  Lee  v.  Powell  Bros.  &  Sanders 
Co.  (La.)  214. 

I  132.  A  verdict  for  $20,078  for  the  loss  of 
an  arm  and  leg  by  a  brakemau  on  a  logging 
train  was  excessive  and  should  be  reduced  to 
rt^OOa— Williams  T.  W.  B.  Pickering  Lumber 
Co.  (La.)  1«7. 

S  182.  A  recovery  of  $4,000  for  certain  per- 
sonal injuries  held  excessive.— Beems  T.  New 
Orleans  G.  N.  R.  Co.  (La.)  681. 

I  132.  Id  an  action  for  injaries  to  a  servant 
resulting  in  the  loss  of  a  In;  below  the  knee, 
plaintiff  held  entitled  to  an  allowance  of  $6,000. 
— Hebert  v.  Kingston  Lumber  Co.  (La.)  1021. 

I  138.  In  an  action  for  the  destructioD  of  or- 
chard trees  by  fire  starting  from  the  right  of 
way  of  the  railroad,  an  award  of  about  $1.50 

SiT  tree  held  not  excessive.— Alabama  &  T.  By. 
o.  V.  Baldwin  (MissJ  358. 

VUL  PLEADHfO,  EVLDENOE,  AMD 
ASKEUHEire. 

<A>  Ple«dia«. 

Grounds  for  demurrer,  see  Pleading,  |  193. 
Motions  to  strike  matter  from  pleading,  see 

Pleading,  |  802. 
Objections  ■  to  evidence  on  ground  of  insoflS- 

clency  of  pleading,  upe  Pleading,  {  428. 


S  ISO.  A  pleading  containing  a  demand  f6r 
liquidated  damages  must  aver  that  the  debtor  Is 
in  default.— Godchanx  T.  Hyde  (La.)  269. 

S  158.  The  complalut  in  an  action  for  In- 
JuHes  to  a  servant  held  suffident  to  cover  mus- 
cular contraction  of  the  knee  and  a  fracture  of 
the  hip.— <3raaselli  Chemical  Co.  v.  Davis  (Ala.) 
35. 

(B)  ■▼Idcneo. 

I  166.  In  an  action  for  Injuries  to  plaintiff 
on  a  defective  dty  sidewalk,  evidence  of  plain- 
tllTs  physician  that  such  Injurv  was  likely  to 
develop  rheumatism  held  admissible.— City  of 
Birmingham  v.  Goidon  (Ala.)  430. 

f  171.  The  financial  condition  of  the  child, 
but  not  the  source  of  any  estate  it  has  held  a 

ftroper  element  of  inqnu?,  in  an  action  for 
OSS  to  the  parent  from  the  child's  injnry.— 
Reaves  T.  Annlston-  Knitting  Uills  CiK  (Ala.) 
142. 

I  178.  In  an  action  of  trover,  held  error  to 
allow  plaintiff  to  testily  that  she  suffered  and 
nearly  worried  to  death^Mattingly  v.  Houston 
(Ala.).  78. 

(O  Proecedlasa  for  Assessmeat. 

i  216.  An  instruction  on  damages  held  not 
erroneous,  because  omitting  the  word  "reason- 
abljr'*  before  the  word  "compensate."— Lonlaville 
A  N.  B.  Co.  V.  ElUott  (Ala.)  28. 

(D)  CoapntatioM  ud  AmovNt,  Double 
Tveblo  Damases,  mad  Remtsaloa. 

Bemlsslon  of  exceas  as  condition  of  d< 
motion  for  new  trial,  see  New  Trial,  {  It 

Review  of  amount  of  recovery,  see  Appeal  and 
Error.  |  1004. 

DEATH. 

Dying  dedaratious  in  prosecutions  for  homldde, 

see  Homicide,  IS  203,  2ia 
Of  witness  as  ground  for  admlsdon  of  evidence 

given  at  former  trial  or  In  other  proceeding, 

see  Bvldence,  i  676. 
Testimony  as  to  transaetloni  with  persons 

since  deceased,  see  WltuMses,  {  ISO. 

n.  AGTXOHS  FOR  OAUBIITO  DEATH. 

Passengers  on  ferries,  see  Ferries,  {  83. 
(ESy  Damaves.  Forteltare,  or  Flae. 

Computation  of  time,  see  Time,  f  9. 

S  98.  A  recovery  of  $1,500  for  death  of  a  boy 
11  yean  old  will,  as  tnadequate.  be  raised  to 
$3,000.— Burvant  v.  Wolfe  (La.)  1025. 

S  99.  A  recovery  of  $10,000  for  personal  in- 
jury held  not  excessive. — Moren  T.  New  Or- 
leans Ry.  &  Light  Co.  (La.)  106. 

<ID  Trial,  Jadvmeat,  aad  lleriew. 
Instructions  ignoring  lames,  see  Trial,  |  253. 

DEBTOR  AND  CREDITOR. 

Bee  Assignments  for  Benefit  of  Creditors;  At- 
tachment; Bankraptcy;  Dxecutlon;  Fraudu- 
lent Conveyances;  Qamishment;  Homestead ; 
Payment. 

Api^ication  of  firm  aaaeti  to  liabiUtiea,  see  Part- 
nership, I  183. 

Interest  on  default  or  dday  In  payment  of  ob- 
ligation, see  Interest 

Subrogation  to  rights  of  creditors,  see  Subroga- 

tiML 

DECEDENTS. 

EJitates,  see  Descent  and  Distribution;  Execu- 
tors and  Administrators;  Wille. 
Testimony  aa  to  transactiona  with  persons  since 

deceased,  see  Witnesses,  {  150. 
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DECEIT. 

See  E^ad. 

DECEPTION. 

See  Fraud. 

DECLARATION. 

In  pleading,  see  Pleading. 

DECURATIONS. 

As  eridence,  see  Criminal  Law.  H  415,  418, 

42T ;  EMdence.  {  273. 
Dyinf  dedatations,  see  Bomidde,  H  306,  218. 

DECREE. 

In  equity,  see  Scatty,  1  418. 
Judgments  in  g«ieral,  see  Judgment, 

DEDICATION. 
X.  VATURB  Am  BEQunms. 

i  16.  Facts  held  not  to  constitute  a  dedica- 
tion  of  a  tract  as  a  graTeraid.— I>umont  T. 
Baraett  (La.)  248. 

n.  OFBRATION  AHD  EFFSOT. 

I  60.  Wliere  one  devotes  bis  property  to  a 
public  use,  be  must  aubmlt  to  be  cODtrolled  by 
the  public  for  the  conmion_good. — State  t.  At- 
lanta Coast  Line  B.  Ca  (ETa.)  4. 

DEDUCTIONS. 

From  price  of  land  wolA,  tee  Vendor  and  Pur* 
chaser,  |  176. 

DEEDS. 

Absolute  deed  aa  mortgage,  see  Mortgages,  S| 
32,  33. 

Acknowledgment  of  ezecutioD,  see  Acknowledg- 
ment. 

Color  of  title,  see  Adverse  Possession,  |  71. 
Estoppel  by  deed,  see  Estoppel,  H  25,  32. 
Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  instrument,  see  Bndence,  | 

4d2. 

Parol  or  extrinsic  evidence  to  ahow  Invalidity, 

see  Evidence,  (  434. 
Preferences  by  debtor,  see  Bankruptcy,  H  104, 

165. 

Priorities  between  judgments  and  conveyances, 
see  Judgment.  8|  78i,  788. 

Reformation,  see  Reformation  of  Instruments. 

Validity  as  to  creditors  or  subsequent  purchas- 
ers, see  Fraudulent  CanTeyancM. 

Deed*  by  or  io  ^vrtieutar  closfles  of  perton*. 

See  Infants,  f  SO. 

Insolvent  debtors,  see  Bankruptcy,  H  164,  16Si 
Purchasers  at  tax  sales,  see  Taxation,  {  788. 

Deed*  of  partioutar  apoetet  of,  or  ettafes  or 

terett  (a,  properfy. 
See  Homestead,  U  118,  123,  167. 
Lands  held  adversely,  see  Champerty  and  Main- 
tenance, 1  7. 
Standing  Umber,  see  Logs  and  Logglog,  |  S. 

ParticMlar  clattet  of  deed*. 
Of  trust,  see  Assignments  for  Benefit  ot  Cred- 
itors: Trust8,_j|  17,  18. 
Tax  deeds,  see  TaxaUon,  |  788. 
Trust  deeds,  see  Chattel  Mortgages ;  Mortgages. 

X.  BEQVISITES  AHD  ▼AXJDITT'. 
(B)  Form  »«<  Ooatcmta  •!  Imatnim«Bta< 

I  81.  A  deed  to  a  firm  hy  the  firm  name.  In- 
stesd  of  to  the  individual  members  of  the  firm. 


is  not  for  that  fmsoo  void.— Tjs  Fayette  XmmiA 

Co.  V.  Caswell  (Fla.)  140. 

S  32.  A  deed  without  a  grantee  named  there* 
in  is  void.— Baidin  v.  Grace  (Ala.)  425. 

(O  BxecwtlOB. 

Acknowledgment,  see  Acknowledgment. 

(D)  Dellverr. 

{  56.  Title  fo  property  held  not  to  pass  ti 
the  grantee  in  a  deed,  where  there  has  been  no 
volantary  delivery  of  tiie  deed.— Bender  t.  Bar- 
ton (Ala.)  26. 

{  59.  Notwithstanding  recordation  of  a  deed, 
held,  if  there  was  merely  a  sham  deliveir.  n« 
title  paned.— Coalson  v.  Scott  (Ala.)  486. 

(E)  TslMltr. 

Qmcellation  for  invalidity  in  general,  see  Can 

cellation  of  Instruments,  |  33. 
Parol  or  extrinsic  evidence  to  rikow  invalidity, 

see  Evidence,  |  434. 

i  70.  The  grantee  In  a  deed  of  property  of  i 
negro  woman  held  to  have  oveneacoed  her  so  ai 
to  make  a  deed  invalid.— ICarbrougb  v.  HarriJ 
(AlaO  016. 

n.  BEOOBDniO  AHD  BEOI8TBA. 
TIOV. 

Necessity  of  record  to  consdtute  color  of  title, 
see  Adverse  Possession,  {  82. 

Priority  between  judgment  and  inior  unrecord- 
ed deed,  see  Judgment,  |  78& 

XXX.  OOlTflTBITOTIOH  AHD  OPERA. 

noH. 

Dedication  of  property  to  public  use,  see  Dedi- 
cation. I  60. 
Estoppel  by  deed,  see  Estoppel,  H  25,  32. 

<A)  Oeaeral  Bwlca  mt  CmtArmmtln. 

Parol  or  extrinsic  evidence  to  Gonstroe  and  ap- 
ply language  ot  Instrument,  see  Evidence,  % 

452. 

Parol  or  extrinsic  evidence  to  contradict  or 
vary,  see  Evidence,  {  380. 

(B)  Pvopertr  Comtct*^ 

i  111.  A  deed  cannot  extend  possesidoB  to 
lands  not  described  tiierdn.- Brawn  v.  Fowen 

(Ala.)  047. 


(C)  Estates  and  !■ 

{  127.  A  deed,  though  contndled  the  Stat- 
ute of  1S12  (Clay's  Dig.  p.  157,  (  m)  Md  to 
vest  in  the  grantee  a  life  estate,  with  mnainder 
to  his  children  living  at  Us  death.— Deason  v. 
Stone  (Ala.)  307. 

nr.  PLEADIHO  AHD  EVIDEHCE. 

Parol  evidence  to  exfdain  latent  ambiguity,  see 

Evidence.  |  462. 
Parol  or  extrinsic  evidence  to  constme  and  ap- 

ply  langtiage  of  Instrument,  see  Evidence,  i 

452. 

Parol  oc  extriosic  evidence  to  contradict  or 

vary,  see  Evidence,  i  3!J0. 
Parol  or  extrinsic  evidence  to  show  tnvaUdity. 

see  Evidence,  {  4d4. 

I  196.  In  aa  actltm  to  aet  aidde  a  deed,  the 
bnrdeii  of  proof  held  to  be  on  the  sxaDtee  to 
prove  that  the  transactlMi  was  fair.— Yartkrough 
V.  Harris  (Ala.)  916. 

DEEDS  OF  TRUST. 

See  Tnuti,  ||  17,  1& 

DE  FACTO  JUDGES. 

See  Judges,  |  26. 
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DE  FACTO  JUSTICES. 

See  JiutlcM  of  the  PMce,  |  6. 

DE  FACTO  OFFICERS. 

See  Oflken,  f  41. 

DEFALCATION. 

In  general,  see  Embezzlement. 

DEFAMATION. 

See  Ubel  and  Slander. 

DEFAULT. 

Decree  in  equity  pro  confeeeo,  Bee  Equity.  |  418. 
In  performance  of  contracts  in  general,  see  Con- 
tracts. H  277,  321. 
Judgment,  see  Judgment,  ||  101-143. 

DEFEASANCE. 

Constituting  abeolute  deed  a   mortgage,  Bee 

Mor^ages.  |  33. 
Leases,  see  landlord  and  Tenant,  |  4^ 

DEFECTS. 

In  parties,  see  Parties,  |  98. 
In  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  S  635. 

DEFENDANTS.  ' 

See  Parties.  |  2S. 

DEFICIENCY. 

On  enforcement  of  mechanic's  lien,  see  Mechan- 
ica'  Ucns,  |  304. 

DEFILEMENT. 

Of  female,  see  Rape;  Seduction. 

DEFINITIONS. 

In  instructions  to  jury,  see  Trial,  i  219. 


See  Fraud. 


DEFRAUD. 

DEGREES. 


Of  crime,  see  Homicide,  {g  307,  300. 
Of  crime,  conviction  of  lesser  degree  than  that 
diarget^  see  Indictment  and  Information,  | 

DELAY. 

Hindering  and  delaying  cseditors  by  fraudulent 
transfers,  see  Fraudulent  Conveyances. 

In  delivery  of  goods  sold,  gee  Sales,  H  175,  176. 

In  trausmisaion  or  delivery  of  telegraph  or 
telephone  messiuies,  see  Telegraptis  and  Tele- 
phones, H  54-60. 

Laches,  see  EQuIty,  H  67-7a 

DELEGATION. 

Of  duty  of  master  to  protect  servant  from  In- 
jury, see  Master  and  Servant.  S  103. 

Of  legisladve  power,  see  Constitutional  Law,  S 
64. 

Of  power  to  control  traffic  In  intoxicating  liq- 
uors, see  Intoxicating  Liquors,  {  10. 

DELIBERATION. 

Element  of  murder,  see  Homicide,  H  1S6,  158, 
286. 


DELIVERY. 

Of  deed,  see  Deeds,  8S  56,  59. 
Of  goods  by  carrier,  see  Carriers,  H  77,  94, 
Of  goods  sold,  see  Sales,  JH  161-179.  201. 
Of  goods  to  carrier,  see  Carriers,  i  3U, 
Of  property  pledged,  see  Pledges,  §  11. 
Of  telegraph  or  telephone  messages,  see  Tele- 
graphs and  Telephones,  |S  54-69. 

DEMANa 

For  Jury,  see  Jury,  f  2S. 

DEMISE. 

See  Landlord  and  Tenant. 

DEMONSTRATIVE  EVIDENCE 

See  Criminal  Law,  %  404. 

DEMURRER. 

^  Equity,  H  219-241 ;  Pleading.  ||  105.  223, 
254. 

Review  of  deci^ons,  see  Appeal  and  Error,  H 

680,  1040. 
To  evidence,  see  Trial,  8  156. 

DENIALS. 

In  pleading,  see  Pleading  |  115. 

DEPOSITARIES. 

Bailment  fai  general,  see  Bailment. 
Deposits  Incident  to  particular  occupations,  see 
Banks  and  Banking. 

i  6.  Under  Code  1906,  i  3316.  a  city  had 
power  to  pass  an  ordinance  i>roriding  for  the 
establishment  of  city  depositories,  fixing  securi- 
ties, and  prescribiiw  the  mode  of  determining 
the  interest  rates.— Montgomery  r.  State  (Miss.) 
357. 

S  8.  Under  an  ordinance  establishing  city  de- 
positories, when  the  city  treasurer  has  paid  the 
money  to  the  depositories,  held,  that  he  can- 
not longer  be  held  responalble.— Mmteomery  v. 
State  (Miss.)  357. 

DEPOSITIONS. 

See  IMscovery;  Witnesses. 
Impeachment  of  witnesses,  see  Witnesses,  i 
324. 

DEPOSITS. 

See  Bailment;  Depositaries. 

In  bank,  see  Banks  and  Banking,  ||  11&-148. 

DEPOSITS  IN  COURT. 

Duties  and  liabilities  of  depositaries  of  public 
moneys,  see  Depositaries. 

DEPOTS. 

See  Carriers,  |  247. 

DESCENT  AND  DISTRIBUTION. 

See   Dower;    Bxecutors  and  Administrators; 

Homestead,  88  136,  150;  Wills. 
Distribution  by  executor  or  administrator,  see 

Bxecutors  and  AdministratorB.  |  314. 
Inheritance  by,  from  or  throni^  bastards,  Bee 

Bastards,  8  102. 

X.  HATUBE  A3n>  C01TB8E  IK  OEK- 
EBAL. 

8  6.  The  capacity  of  heirs  to  inherit  must  be 
determined  by  the  laws  in  force  at  the  date  of 
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the  openiDj:  of  the  siuMHlra.— Snceeidoii  of 

Davla  (La.)  266. 

EL  FESSOH8  I3KTTTUSD  AKD  THEIB 
RESPECTIVE  SHABEfl. 

(B)  SarviTias  Buksad  or  Wife. 

Bightg  as  to  homestead,  see  Honestead,  H  130i 

150. 

m.  BIGHTB  AlTD  LIABIUTIE8  OF 
HEUW  AKD  DI8TBJBUTEE8. 

Partition  amonc  eoheiis,  see  Partition. 

(A)  Hatan  ud  fitatakUslimmt  of  IU«kta 
la  General' 

Cbmmnnlty  and  separate  prtnaerty  of  husband 
and  wife,  see  HasWiid  and  Wife,  i  273. 

(B)  AdTaaeemeats. 

I  109.  Rights  of  a  child  brloBing  an  advance- 
ment into  hotdipot.  under  Gen.  St.  1900,  {  2»02, 
stated.— Taylor  t.'  Everett  O^a.)  98a 

DESCRIPTION. 

Of  devisees  or  legatees  in  will,  see  Wills,  |  529. 
Of  parties  to  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  {  385. 
Of  parties  to  deeds,  see  Deeds,  {|  31.  32. 
Of  property  conveyed,  see  Deeds,  $  111. 
Of^n^^y  devised  or  bequeathed,  see  Wills,  || 

Of  property  in  claim  or  statement  of  mechanic's 
]ien,  see  Mechanics'  Uens,  S  136. 

Of  property  in  contract  of  sale,  see  Sales,  $  68. 

Of  property  In  indictment  for  larceny,  see  Lar- 
ceny, S  30. 

Of  territory  In  proceedings  to  extend  dty  Umita, 
see  Municipal  Corporations,  |  SS. 

DESTRUCTION. 

Of  writing  as  ground  for  admission  of  secon- 
dary evidence,  see  Evidence^  1  183. 

DETAINER. 

See  Forcible  Entry  and  Detainer. 

DETINUE. 

Actions  for  damages  only,  for  injuring,  tabing, 
converting,  or  detaining  personalty,  see  Tres- 
pass; Ttover  and  Conversion. 

Actions  for  recovery  of  personalty  founded  on 
rigiit  of  possession,  see  Replevin. 

Certiorari  to  review  judgment,  see  Certiorari, 

Instructions  giving  undue  prominence  to  partic- 
ular matters,  see  Trial,  i  244. 

I  1.  One'  wrongfully  deprived  of  possession 
of  his  property  may  recover  It  in  detinue  when 
it  can  be  identified.— Southern  Hardware  &  Sup- 
ply Co.  T.  Lester  (Ala.)  328. 

{  5.  In  case  of  the  issuance  of  checks  fratid- 
nleotly  secured  and  the  wrongful  paj'meut  there- 
of so  far  as  the  payee  was  concerned,  held,  that 
the  IcKsl  title  to  the  money  paid  and  right  to  its 
immediate  possession  was  in  the  drawer,  and 
that  the  latter  might  recover  in  detinue  frcmi 
payee  the  identical  money  pAid. — Southern  Hard- 
ware &  Supply  Co.  V.  Lester  (Ala.)  32& 

I  S.  Where  plaintifTs  sole  reliance  in-  detinue 
is  title,  comparative  right  as  between  the  parties 
is  not  always  the  test  of  recovery  vd  dod.— 
Southern  Hardware  ft  Supply  Co.  v.  Lester 

(Ala.)  328. 

i  16.  When  a  defendant,  sobMtituted  in  det- 
inoe  pursuant  to  Code  1907,  fi  6051,  came  into 
the  case  and  propounded  her  claim  to  money 
obtained  on  a  Bean:h  warrant,  held,  that  the  pro* 
ceeding  became  a  civil  cause  between  her  and 


plaintiff.— Southern  Haidwaie  A  Stepply  Co.  t 

Lester  (Ala.)  328. 

{  16.  In  detinue  against  a  sheriff,  held,  that 
he  property  brou^t  in  an  adverse  claim^c  pur- 
suant to  Co6e  1907, 1 0001.— Southern  Hardwnn 
&  Supply  Co.  V.  Lester  (Ala.)  328. 

I  19.  Meaaure  of  damaces  in  detinue,  stated. 
— Bz  parte  Allen  (Ala.)  44. 


DEVISES. 


See  Wills. 


DIES  NON  JURIOICUS. 

See  Holidays;  Sunday. 

DILATORY  PLEAS. 

See  Pleading.  |  10& 

DILIGENCE. 

Affecting  adverse  possession,  see  Adverse  Pos- 
session, S  84. 

Affecting  right  to  equitable  relief  in  general, 
see  I<:quitT,  H  07-TOl 

Affecting  tight  to  new  trial,  see  New  TriaL  I 
102. 

DIMINUTION  OF  RECORD. 

See  Appeal  and  Error,  f  63S. 

DIRECTING  VERDICT. 

See  Trial.  H  169-171. 

DISABILITIES. 

Affecting  limitation  of  actions,  see  Limitatiot 
of  Actions,  f  72. 

Contributory  ne^Igence  of  persons  under  dis- 
ability, aee  M^ligenee,  |  8jl 

PwrtSoular  olMtes  of  pertont. 

See  Bastards,  |  102;  Convicts;  Infants;  In- 
sane Persons. 

Witnesses,  ground  for  admisrion  of  evidence 
given  at  former  trial  or  in  other  proceeding, 
see  Evidence,  |  676. 

DISBURSEMENTS. 

Costa  in  general,  see  Coats. 

DISCHARGL 

From  liability  as  guarantor,  see  Gnaranty.  I  TjO 
l!'*rom  liability  as  warrantor  on  asrignment  of 

note,  see  Bills  and  Notes,  |  324. 
Of  injunction,  see  Injunction,  i  172. 
Of  mechanic's  lien  see  Mechanics'  Uens,  { 
Of  witness  as  affecting  competency  as  jutor, 

see  Jury,  {  83. 

DISCLOSURE. 

By  garnishee,  see  Oamiahment,  §  144,  148. 

DISCOVERED  PERIL. 

Injury  avoidable  notwithstanding  contributory 
negligence,  see  Railroads,  S  300 :  Street  Bati- 
roada,  1 103. 

DISCOVERY. 

Dismissal  of  action  on  failure  of  discovery,  see 
Eduity,  I  41. 

I.  IH  EQUZTT. 

Verification  of  bill  for  discovery  and  account 
ing,  see  Equity,  {  313. 
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S  3.  Discovery  to  canity  Is  aot  affected  by 
the  statatory  discovery  hy  mterrogatoHefl  to  the 
advene  party.— SIobs- Sheffield  Steel  &  Iron  Co. 
T.  MarylaBd  Casualty  Co.  (Ala.)  751. 

I  8.  Scope  of  examination  of  advene  pan? 
beioK  trial  stated.— Slow-Sbeffield  Steel  ft 
Iron  Co.  T.  Haiylaod  Casualty  Co.  (Ala.)  751. 

$  13.  Where  complainants  make  charges  of 
certain  irregalarlties  on  information  and  oelief, 
and  there  is  nothing  to  show  that  without  dis- 
covery they  Goald  nuke  legal  and  accunte  proof 
of  the  fact*  all^^  a  dbcovery  wtll  be  gxanted. 
— Towosend  t.  Milea  (Ala.)  651. 

I  19.  A  UtI  held  to  nitBdently  alleie  the 
necessity  of  a  disoomy.— Townaend  t.  Miles 
(Ala.)  Ool. 

I  10.  A  Mil  hy  an  employer's  liability  insur- 
ance company  for  inspection  of  Insured's  books, 
held  not  demurrable  for  want  of  equity.— Sloss- 
Shefiield  Steel  &  Iron  Co,  t.  Maryland  Casualty 
Co.  (Ala.)  751. 

S  20.  Althoueh  the  claimant  of  lands  Is  Igno- 
rant of  the  territorial  extent  <^  the  claim  of  one 
fn  possession,  or  of  the  source  of  his  title,  yet 
the  jurisdiotion  of  the  chancery  court  cannot 
be  sustained  on  the  ground  that  the  bill  seeks 
discoTery.— Sayen  v.  Tallassee  Falls  Mfg.  Co. 
(Ala.)80a 

XL  VHDXR  STATUTOBT  PBOVX- 
■lOVS. 

(A)  InterroBWtorles  mnd  Bxamlnatlon  of 
Pmrtlcs  and  of  Other  Persons. 

I  70.  Answers  to  Interrcwntoriea  by  a  mother, 
codefendan^  In  a  suit,  held  not  to  affect  the  io- 
tereat  of  her  minor  children.— Mailey  v.  Helm 
(U.)  671. 

S  70.  Answers  by  a  mother,  codefendant,  to 
Interrogatories  in  an  action,  held  not  to  shift 
the  burden  of  proof  to  her  minor  children  as  co- 
defutdant&^Mailey  t.  Helm  (La.)  671. 

DISCRETION  OF  COURT. 

Amendment  of  pleadings,  see  Pleading,  {  236. 
Appointment  of  receiver,  see  Receivers,  1  8. 
Continuance,  see  Criminal  Law,  |  686. 
Ciosfl-ezamination  of  witnesses,  see  Witnesses, 

New  trial,  see  Criminal  Law,  |  811. 

Order  of  proof,  see  Criminal  Law,  H  680.  6S6. 

Reopoiing  case  for  further  evidence,  see  Crim- 
inal Lew,  S  686;  Trial,  f  68. 

Keview  of  discretion  in  civil  actions,  see  Appeal 
and  Error,  |§  956,  970. 

Beview  of  discretion  in  criminal  prosecntions, 
see  Criminal  Iaw,  H  HM. 

DISCRIMINATION. 

By  carriers,  see  Carriers,  |  13. 

Constitutional  requirement  of  equally  and  uni- 
formity of  taxation,  see  TsxaUon,  |  45. 

Dental  of  equal  protection  of  laws,  see  Constl- 
tntional  I^w,  H  ^1^.  '-Ml. 

Special  privileges  or  immonlties  and  class  leg- 
islation, MB  Oonstitntioual  Iaw,  |  206l 


DISEASE 


Bee  Health. 


DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  or  writ  of  error,  see  Appeal 

and  Error,  |j  792,  SOL 
Dismissal  of  certiorari,  see  Certiorari,  |  60. 
In  dtr  courts,  see  Courts,  i  180. 
Practice  In  eqnl^,  see  Bgulty.  H  368.  887. 
Berii^w  of  dedstons,  see  Appeal  and  lOrror,  i 

IDS. 


n.  ntToiiinvTABT. 

In  city  courts,  see  Courts,  S  180* 

I  66.  Where  an  exception  of  misjoinder  of 
defendants  is  sustained,  the  court  cannot  dis- 
criminate by  dismissing  the  suit  as  to  one  de- 
fendant, but  must,  ordinarily,  dismiss  it  as  to 
all.— Davidson  t.  B'rost-JohnBon  Lumbar  Co. 
(La.)  759. 

DISORDERLY  CONDUCT. 

I  11.  Whether  certain  language  used  by  no- 
cosed  to  prosecutrix  was  Insulting,  within  Code 
1007.  I  &17.  AeM  far  the  jux7.-Tum«y  v. 
State  (Ala.)  oia  ^  « 

DISPATCH. 

See  Telegraphs  and  Telephones. 

DISPOSSESSION. 

See  Forcible  EJntry  and  Detainer. 

DISPUTE. 

Amount  In  dispute  as  affecting  Jurisdiction  of 
courts,  see  ^peal  and  ffirror,  i  60;  Justices 
<tf  the  ^ace,  |  44» 

DISaUALIRCATION. 

Of  juron,  see  Jury,  K  47>  116. 
Of  jurors,  ground  for  continuance,  see  Criminal 
T^w,  ! 

Of  Jurors,  ground  for  new  trial,  see  Criminal 
Law,  8  923. 

Of  jurors,  summoning  bystanders,  see  Jury,  | 
72. 

Of  justice,  see  Justices  of  the  Peace,  |  60. 
Of  officers  summoning  jurors,  see  Jury,  1 67, 

DISSEISIN. 

See  rordble  Entry  and  Detainer. 

DISSOLUTION. 

Of  corporation  or  associaUon,  see  Corporations, 

18  B92%-619; 
Of  injunction,  see  Injunctltm,  1 172. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  Descent  and  Distri- 
bution; Sxecuton  and  Administrators,  |  314. 

Of  governmental  powers  and  functions,  see  Con- 
stitutional Law,  81  50,  70. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Control  by  court  of  arguments  In  criminal  prose- 
cutions, see  Criminal  Iaw,  I  600. 

Necessity  and  sufficiency  of  signature  to  Indict- 
ment; see  Indictment  and  Information,  |  38. 

DISTRICTS. 

Drainage  or  redamation  districts,  see  Drains,  I 
18. 

Levee  districts,  see  Levees,  H  10,  11. 

School  districts,  see  Schools  and  School  DIa- 

tricta,  88  20,  154. 
Stodt  law  districts,  see  Animals,  {  50. 

DITCHES. 

See  Drains. 

DIVIDENDS. 

On  stock,  see  Corporations,  88  151.  150. 
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DIVIDING  COMMISSIONS. 

See  Broken,  {  66. 

DIVORCE. 

ADDulment  of  marriage,  see  Marriage,  8|  58.  60. 
Separation  aereemeQtB  and   separate  mainte- 
nance, see  HuBband  and  Wife,  S  '2fi8%. 

nr.  JITBISDIGTIOir,  PBOOE&DZNOS, 
AHD  RELTEF. 

(D)  BTldeaoe. 

f  124.  In  an  action  by  a  wife  for  separation 
from  bed  and  board,  judgment  for  plaintiff  held 
sustained  by  the  evidence. — Delsa  t.  Raymond 
(La.)  240. 

(F)  •InAvMeBt  or  Dcer««. 

I  174.  In  an  action  to  recover  the  amount 
of  a  mutual  benefit  certificate,  evidence  held  to 
Kbow  that  insured  was  not  divorced  from  his 
first  vife  before  marrying  the  second  time,  so 
that  the  second  marriage  was  invalid.— Sullivan 
T.  Qrand  Lodge.  K.  P.  (Mias.)  360. 

T.  alhsont,  aixowakges.  and 
DispoaiTzoir  of  propertt. 

Actions  for  separate  maintenance,  see  Husband 
and  Wife,  S  208%. 

8  215.  A  wife  suing  for  divorce  held  entitled 
to  S-'>0  per  month  alimony  pending  the  suit. 
— Williamson  v.  Gruas  (La.)  240. 

f  2^.  A  decree  of  separation  from  bed  and 
board  carries  with  it  a  separation  of  goods,  un- 
der Civ.  Code,  arL  155.  and  the  community 
cannot  be  re-established  by  reconciliation  of  the 
parties;  Code  Napoleon,  art.  1451,  not  being  in 
effect  in  Louisiana.— Crochet  v.  Dugas  (La,)  495. 

VI.  OTTBTOPT  AHP  SITPFOBT  OF 

TTiPREN. 

I  297.  Upon  breach  of  a  contract  by  a  former 
husband  with  his  divorced  wife  to  educate  the 
children,  held,  that  the  wife  could  recover  dam- 
ages as  for  the  total  breach  of  an  entire  con- 
tract.—McGaw  v.  O'Beime  (La.)  775. 

S  297.  A  certain  education  held  a  compliance 
with  a  contract  between  a  divorced  husband 
and  wife  tliat  the  husband  should  give  the  chil- 
dren a  "complete  education." — McQaw  v. 
O'Beime  (La.)  775. 

S  801.  On  a  separation  from  bed  and  board, 
the  Judge  may  order  a  family  meeting  to  ad- 
vise as  to  the  permanent  custody  of  minor  chil- 
dren, under  Civ.  Oode,  art.  IS7. — Crochet  v. 
Dugas  (La.)  4B5. 

DOCTORS. 

See  Pbyslduu  and  Snigeona. 

DOCUMENTS. 

As  evidence,  see  Evidence,  H  355,  378. 

Best  and  seoondary  evidMce,  see  Criminal  Law, 

II  398t  400;  Dvldence,  H  158-183. 

DOGS. 

Oompetency  of  evidence  of  trailing  human  being, 
see  Criminal  Law,  I  380. 

Injuries  from  operation  of  railroads,  see  Rail- 
roads. 8  405. 

Opinion  evidence  as  to  aUlitf  of  dog  to  track 
nnman  being,  see  Criminal  Law,  i  46S. 

DOMESTIC  ANIMALS. 

See  Animals. 


DOMICILE. 

S  4.  In  order  to  constitute  an  abandonment 
of  residence,  considerable  time  must  elapse  after 
leaving,  together  with  some  evidence  of  inten- 
tion to  abandon.— State  r.  Tomsa  (I«u)  98S, 


DONATIONS. 


See  Gifts. 


DORMANT  PARTNERS. 

See  Partnerdiip,  9  164. 

DOWER. 

Rights  of  widow  in  respect  of  community  prop- 
erty, see  Husband  and  Wife.  |  273. 

m.  BXOHT8  AKP  REMEDIEB  OF 

WIDOW. 

I  114.  The  conveyance  by  a  widow  of  the 
lands  of  which  she  is  endowed  passes  only  her 
life  estate,  though  expressed  to  be  in  fee.  and 
the  grantee  will  not  hold  adversely  to  the  re- 
mainderman until  the  widow'a  death.— Anglin 
V.  Broadnaz  (Min.)  865. 

DRAFTS. 

See  Bills  and  Xotes. 

DRAINS. 

X.  ESTABLISHMENT  AND  MAIir. 
TENANOE. 

8  18.  The  statute,  as  amended,  under  which 
bonds  were  being  attempted  to  be  Issued  by  the 
Tallahatchie  Drainage   Commission,  must  be 

complied  with  before  a  valid  issue  of  bonds  can 
be  made  by  the  drainage  commission.— James  v. 
Tallahatchie  Drainage  Commission  (Miss.)  453. 

DRAMSHOPS. 

See  Intoxicating  LIquonL 

^     DRAWIN6  JURORS. 

See  Jury,  i  80. 

DRUGGISTS. 

Regulations  of  manufacture  and  aale  of  polaons, 
see  Poisona, 

DRUNKARDS. 

Intoxication  effecting  credibility  of  witness,  see 

Witnesses.  8  337. 
Opinion  e\-idence  of  Intoxication,  see  Criminal 

Law,  8  44S. 

8  10.  Defendant's  drunkenness  In  a  public 
place  may  be  manifested  by  bis  laDgnwe.  so  as 
to  be  punishable  under  Code  1907,  i  6770,  though 
his  language  be  caused  by  anger. — Lollar  v. 

State  (Ala.)  745. 

DUE  COURSE  OF  LAW. 

See  ConsUtatlonal  Law,  ||  378,  207. 

DUPLICITY. 

In  Indictment  or  information,  aee  iDdlctment 

and  Information.  8  125. 
In  pleading,  see  Pleading.  |  Qi. 

DURESS. 

Affecting  validity  of  blU  or  note,  ne  BUla  aad 

Notes,  f  104. 
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Ground  for  (mnnlinait  of  raarriace.  Me  Uar^ 

DWELLING  PLACE. 

See  Donidlfc 

DYING  DECLARATIONS. 

See  Homicide,  ff  20S,  218. 

EASEMENTS. 

Grant  of  riffbt  o£  way  to  railroad,  lee  Rail- 
roads,  f  72. 

Puhlio  catemettta. 
See  Dedication ;  Hisbways. 
Streets,  see  Municipal  Corporations,  ^  617-706. 

EDUCATION. 

See  SchoolB  ud  School  Districts. 

EJECTMENT. 

See  Forcible  Entry  and  Detainer,  ||  4-17;  Real 
Actions. 

Election  of  remedy,  see  E9ectioa  of  Remedies,  |  S. 

I,  BIGHT  OF  AGTION  AMD  DB- 
FEHSEB. 

I  19.  Under  the  general  rale,  that  In  eject- 
ment the  plaintiff  may  recover  upon  prior  pos- 
spssioQ  as  BKainst  a  defendant  who  ban  a  mere 
Bubsequent  posBe»!ion,  plaintiff's  recovery  can- 
not be  defeated  by  showing  an  outstanding  ti- 
tle in  another,  does  not  prevail  against  a  de- 
fendant who  acquires  the  poasession  peaceably 
and  in  good  faith  nnder  color  of  title.— Oweu 
T.  Moxom  (Ala.)  S27. 

$  16.  In  nnlawful  detainer,  the  older  posses- 
sion gives  the  better  right,  which  is  not  defeated 
by  a  subsequent  entry  and  occupation  by  the 
opposing  claimant  antil  it  has  ripened  Into  title 
by  adverse  possession.— Gilchrist  v.  Atchison 
(Ala.)  955. 

I  16.  Mere  payment  of  taxes,  tracing  of 
boundaries,  and  watching  for  trespassers  do  not 
(-onstitiite  actual  posseffflion  of  land  and  timber 
thereon.— Albert  Hsnson  Lumber  Co.  T.  Bald- 
win Ijumber  Co.  (La.)  537. 

$  16.  Under  Code  Prac.  art.  40,  plaintiff  can- 
not maintain  a  possessory  action  unless  be  has 
real  and  actual  possession  of  the  property.— 
Albert  Hanson  Lumber  Co.  v.  Baldwin  Lumber 
Co.  (La.)  537. 

I  16.  "Natural  poesesaitm**  defined.— Albert 
Hanson  Lumber  Co.  t.  Baldwin  Lumber  Co. 

(La.)  537. 

g  19.  Where  the  claimant  of  certain  land  is 
in  doubt  as  to  the  territorial  extent  of  the  pos- 
sessor's claim  or  possession,  he  may  include  in 
his  complaint  at  law  all  poswble  territory.— 
Say  era  v.  Tallassee  FaUs  Mf«.  Co.  (Ala.)  S92. 

m.  PI.EADIHO  Aim  ETIDEKOE. 

Hearsay  evidence,  see  Evidence,  S  321. 
Ges  gestie,  see  Evidence,  8  121. 

I  90.  In  unlawful' detainer,  evidence  of  tihe 
possession  of  defendant's  grantor  prior  to  plain- 
tiff's possession  waa  adaiiasible.— Oilcbiut  v. 
Atcfaiaoa  (Ala.)  955. 

I  95.  Matters  held  evideuee  in  ejectmoit  that 
one  bought  land  and  did  not  redeem  from  exe- 
cution sale  for  the  benefit  of  bis  wife's  beiis. — 
Coulson  V.  Scott  (Ala.)  436. 


IV.  TRIAI..  JUnOBCEXTT,  EMFOBOE. 
MENT  OF  JTOOMEHT,  AND 
REVIEW. 

C^nclusiveueas  of  Judgment,  see  Judgment,  i 
747. 

Submission  of  questions  of  law,  see  Trial,  S  I^iJ- 

S  106.  Whether  plaintiff  in  ejectment  should 
or  should  not  have  filed  a  declaration  under 
Acts  1893,  p.  478,  as  to  an  adverse  claim,  Acid 
a  question  of  fact  for  the  jury.— Owen  v.  Uoz- 

om  (Ala.)  527. 

ELECTION  OF  REMEDIES.  * 

S  3.  Restitution  proceedings  and  ejectment 
are  consistent  and  cumulative  remedies,  so  that 
the  election  of  one  would  not  preclude  resort  to 
the  other.— McKinnon  v.  Johnson  (Fla.)  288. 

8  9.  Where  a  party  has  several  consi-stent 
remedies,  the  mere  adoption  and  use  of  one  will 
not  preclude  the  use  of  the  others  under  appro- 

Sriate  circumstancea.— UcKinnon  v.  Johnson 
5'la.)  288. 

8  9.  Where  a  party  has  elected  a  remedy 
which  asEumcs  existence  of  a  particular  relation 
of  the  party  to  the  subject-matter,  he  cannot 
afterwards  pursue  another  remedy  assumiiw  an 
inconsistent  relation/— MicKlnnon  t.  Johnson 
(Fla.)  288. 

I  12.  Where  a  party  elects  to  adopt  one  of 
several  inconsistent  remedies,  he  cannot  there- 
after pursue  the  others  or  either  of  them.— Mc- 
Kinnon v.  Johnson  (Fla.)  288. 

ELECTIONS. 

7*0  determine  partiotilar  guewHonf. 

Adoption  of  local  option  law,  see  Intoxicating 
Liquors,  ^ti  <^'><  37. 

Issuance  of  drainage  bonds,  see  Drains,  $  18. 

Issue  of  mimicipal  bonds,  see  Municipal  Cor- 
porations, 8  OlS. 

Levy  of  school  taxes,  see  Schools  and  School 
Districts,  i  lO!. 

II.  OBDERINO  OR  CALLING  ELEC- 
TION, AND  NOTICE. 

Election  to  determine  issuance  of  county  bonds, 

see  Counties.  8  178. 
Order  for  stock  law  election,  see  Animals,  8  50. 

IV.  QUALinOATIOHl  OF  VOTERS. 

Right  of  women  to  vote  at  school  tax  election, 
see  Schools  and  School  Districts,  f  10;i. 

School  tax  dectitms.  see  Schools  and  School 
Districts,  1 103. 

V.  REGISTRATION  OF  VOTERS. 

I  115.  A  registered  voter,  whose  registration 
papers  are  destroyed,  held  entitled  to  have  his 
name  placed  on  the  new  book  of  the  registrar  by 
application  at  any  time  more  than  48  hours  pre- 
ceding the  opening  of  the  polls.— State  ez  rel. 
Reid  V.  Le  Blue  (La.)  849. 

Vm.  OOMDVOT  OF  ELECTION. 

8  201.  As  voters  have  no  absolute  right  to 
vote  at  any  particular  place,  polling  place  may 
he  changed  by  legislative  saoctionv— Mulhaupt 
V.  City  of  Shreveport  (La.)  1023. 

8  227.  In  the  absence  of  proof  that  any  one 
was  denied  the  right  to  vote  or  that  women  ap- 
plied to  vote,  an  election  will  not  be  annulled 
on  the  ground  that  the  registration  laws  were 
not  observed,  and  that  women  were  excluded 
from  voting.— Mnlhaupt  t.  Cltj  of  Shreveport 
(La.)  1023. 
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X  OOKTJBBTS. 


Examination  of  ballots  In  local  option  election 
contest,  see  Intoxicating  Liquors,  5  37. 

School  tax  election,  see  Scbools  and  School  Di*- 
trictfl,  i  108. 

ELECTRICITY. 

Amendment  of  pleadine  in  action  for  fires  caus- 
ed by  electricity,  see  Pleading,  I  248. 

EIe«tnc  railroads,  see  Street  Railroads. 

Telegraph  and  telejjhone  lines,  see  Telegraxflis 
ana  Telephones. 

f  16.  The  use  of  a  cheap  Insulation  becoming 
worthless  within  a  few  months  held  a  violation 
of  a  city  ordinance  requiring  insulation  of  elec- 
trie  light  wIres.~Moren  t.  New  Orleans  By.  & 
Ught  Go.  (La.)  106. 

116.  That  an  insulation  required  by  a  city 
ordinance  was  unnecessary  and  expensive  would 
be  no  ground  for  avoiding  a  death  caused  by 
violation  of  the  city  ordinaQce  requiring  cer- 
tain insulation.— Moren  v.  Kew  Orleans  By.  & 
Light  Go.  (La.)  106. 

ELIGIBILITY. 

Of  witneBsea,  see  Witnesses,  S|  87,  150. 


EMBANKMENTS. 


See  Levees. 


EMBEZZLEMENT. 

See  Larceny. 

Civil  liability  for  conversion,  see  Trover  and 

Conversion. 
Former  jeopardy,  see  Criminal  Law,  I  200. 
Jurisdiction  of  prosecation,  see  Grlnunal  Law, 

i  94. 

I  1.  Embenlement  Is  a  statutory  and  not  a 
common-law  crime. — Mclonis  y.  State  (Miss.) 
634. 

S  2.  At  the  enactment  of  Act  No.  107  of 
1902,  embezzlement  was  not  a  minor  offense, 
and  could  not  be  made  so,  nor  was  it  a  misde- 
meanor through  audi  act— State  jr.  Wall  (La.) 
556. 

EMINENT  DOMAIN.  . 

Dedication  of  property  to  public  use,  see  Ded- 
ication. 

Public  improvements  by  municipalities,  see  Mu- 
nicipal Oinpoimtloni,  H  26&-fi8tL 

XV.  XtEHEDXES  OF  OWHEBS  OF 
PBOPERTT. 

I  268.  Where  an  owner  of  land  falls  to  ob- 
ject in  due  time  to  appropriation  by  a  railroad, 
he  is  relegated  to  an  action  for  damages. — Tay- 
lor V.  New  Orleans  Terminal  Co.  (La.)  562. 

I  2S4.  Right  to  damages  for  taking  of  land 
by  railroad  is*  personal  and  does  not  pass  to 
successive  owners  of  land.— Taylor  t.  New  Or^ 
leans  Terminal  Co.  (La.)  662. 

EMPLOYERS'  LIABILITY  INSUR- 
ANCE 

See  InsntauM,  It  177,  388,  61%  B65. 

EMPLOYES. 

Bee  Master  and  Serraati 

ENACTMENT. 

Of  statutes,  see  Statutes,  H  8%.  28. 


ENCROACHMENT. 

GoiutItut[oiial 


By  judiciary  on  Legislature,  Me  Gonstll 

Law,  I  70. 
On  highway,  see  Highwurs.  H  153,  160. 
On  street,  eee  Munidpal  Corporations,  1  602. 


ENDOWMENT. 


See  Dower. 


ENGLISH  LANGUAGE. 

Sufficiency  of  publication  of  notice  In  paper 
^i^ted  In  foreign  language,  see  Newspapers, 

ENROLLMENT. 

Of  judgment,  see  Judgment.  11  27%  282. 
Of  votera,  see  Electims,  S  l^u. 

ENTRY. 

Of  judgment,  see  Judgment,  II  2S2. 
On  land,  by  force,  see  Forciue  Entry  and  De- 
tainer. 

ENTRY,  WRIT  OF. 

Actions  for  damages  for  wrongful  entry  i^on 

or  injury  to  real  property,  see  Trespass. 

Actions  for  forcible  entry  and  detainer,  see  For- 
cible Entry  and  Detainer.  H  4-17. 

Actions  for  recovery  of  possession  of  real  prop- 
erty, and  damages  for  detention  thereof  aee 
Ejectment. 

Real  actions  founded  on  right  of  property,  see 
Beal  Actions. 

EQUALITY, 

Constitutional  requirement  as  to  equality  and 
unifonni^  of  taxation,  aee  Taxation,  |  45. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  SS  212,  247. 

EQUITABLE  ESTATES. 

See  Mortgages;  Ttusts. 

EQUITY. 

Equitable  estates,  see  Mortgages ;  Tmsta. 
Of  redenvtion,  aee  MoTtgages,  ||  691,  621. 

Particular  tubjseta  of  sguttoMe  JwriMdieHon  and 
e^futeols  reme^ef. 

See  Cancelletitm  of  Instruments;  Discovery, 
SS  3-20;  Fraudulent  Conveyances,  H  218- 
295;  Injunction;  Quieting  l^Ue :  Rrceiveis; 
Reformation  of  Instrumente;  Speclfk  Per^ 
formance;  Subrogation;  Trusts. 

Establishment  and  enforcement  of  trust,  see 

Troata.  S  365. 
Relief  from  Judgment,  see  Judgment,  H  407- 

46a 

Aevfeto  <m  appeal. 
Scope  and  extent  of  review  in  equitable  actions, 
see  Appeal  and  Error,  }  1000: 

I.  JUBUDXGTIOH,  FBINOZFUl,  AXD 

Priority  of  Jurisdlctioa  of  probate  court,  see 

Courts,  I  475. 
Transfer  of  admlnlstntion  pioeeediius  fnm 

probate  coort,  eee  Ooorts,  iT^SS.  487: 

(A)  ir»t«p«,   QntmmAm,  9ah|««tet   m4  B>- 
tMt  •!  a«rle«l«ttoB  In  «•■•!«]. 

I  3.  Ordinarily,  equity  will  reUere  against 
fraud,  but  not  agatnat  eTery  n^lect  «t  dutr.— 
Gewin  T.  Shields  (Ala.)  ^ 
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f  24.  Foifeltozva.  not  bdnff  hvored  In  «9nl- 
ty,  will  not  be  enforced  12  ooudied  In  MntHgn- 
ons  laDfTuaee.—McCaskill  t.  Union  Nartl  Btorei 

Co.  (Fla.)  961. 

fi  24.  Equity  always  mitigates  forfeitures  ox 
relieves  against  tbem  when  it  can  be  done  with- 
out doing  violence  to  tbo  contzacta  of  tha  pai^ 
ties.— McCaskill  t.  Unkn  Naral  StOM  Co. 
(Fla.)  961. 

I  39.  Where  the  court  takes  jurisdiction  for 
the  purpose  of  dissolving  a  nongoing  corpora- 
tion ana  distributing  its  asnets  in  accoraaoce 
with  a  bill  filed  by  stockholders,  It  will  settle 
all  the  equities  arising  ont  of  the  subject-matter 
of  the  bill— Miaona  Portland  Cement  Go.  T. 
Reese  (Ala.)  523. 

S  41.  Discovery  cannot  be  used  as  a  mere 
pretext  for  bringing  a  common-law  action  in  a 
court  of  chancery;  and,  if  the  discovery  fails, 
the  suit  should  be  dismissed.— Sloes-Sheffield 
Steel  &  Iron  Co.  v.  Maryland  Casualty  Co. 
(Ala.)  TBI. 

<B)  Renie«T  *t  Law  wmA  MaltlvUeltr  •t 
Snlta. 

See  Quieting  Title.  §  13. 

Multiplicity  of  suits  ground  for  suit  to  quiet 

title,  see  Quieting  Title,  {  5. 
Remedy  at  law  aa  bar  to  suit  to  cancel  written 

Instrument,  see  Cancellation  of  Instruments, 

Remedy  at  law  as  bar  to  suit  to  set  aside 
transifer  In  fraud  of  creditors  or  subsequent 
g^chasers,  see  Frandnlent  Conveyances,  ( 

X  44.  The  original  jnrisdictton  of  a  court  of 
equity  held  not  affected  hy  a  statnte  conferring 
similar  jurisdiction  on  courts  of  law.— Evans  v. 
Wilhit«  (Ala.)  S4S. 

<C»  Prladplea  s««  llMtlma  of  B«at<y-. 

I  66.  Plaintiffs  Arf<[  not  entitled  to  enjoin  the 
execution  of  a  judgment  against  them  for  de- 
fendant, under  the  maxim  that  one  seekinr  equi- 
ty must  do  equity.— Walker-Durr  Co.  v.  Mitcheil 
(Miss.)  5S3. 

H.  UIGHBS  AHD   STAIS  DEICANDS. 

To^tablish  and  enforce  trust,  see  Trusts,  S 

f  67.  An  eqoltable  right  to  land  recognizes 
title  in  another,  and  a  timely  appeal  to  equity 
is  essential.— Butt  v.  McAipine  (Ala.)  4^. 

I  69.  The  presumption  of  extinguishment  of 
an  equity  in  land  arising  from  laches  does  not 
depend  on  action  or  inaction  of  the  bona  fide 
claimant  of  the  title,  unless  infected  with  fraud 
or  deception.- Butt  t.  McAipine  (Ala.)  42a 

f  70.  Laches  rests  in  a  large  degree  on  ac- 
qoiescence,  and  that  presupposes  notice  of  a 
status  opposed  to  the  title  or  equity  sought  to 
be  enforeed.^Butt  v.  McAipine  (Ala.)  ^ 

Zn.  PAKTm  AMD  PKO0E8S. 

I  94.  All  those  against  whom  relief  Is  prayed 
In  equity  are  proper  and  necessary  parties.— 
Mmrell  t.  Peterson  (Fla.)  726. 

IT.  FUADIMO. 

In  particuUir  proceedingt. 
See  Quieting  Title,  {|  35,  52. 
For  injunction,  see  InjuncHim,  |  118. 
For  relief  agaiaat  Judgment  see  Judgment,  | 
 460> 

To  enforce  mechanic's  lien,  see  Mechanics'  Uens, 
H  271,  277. 

To  enforce  specific  performance,  see  Specific 
Performance,  1 114. 


To  «et  adde  transCar  In  fraud  of  exedltors  or 
subsequent  purchasers,  see  Fraudulent  Gm- 
Teyances,  H  268,  266L 

Bill  for  discovery,  see  IMseorenr,  1 19. 

In  suits  for  injunction,  see  Injiuictioii,  1 118. 

In  suits  for  specific  performance,  .see  Specific 

Performance,  i  114. 
In  suits  to  enforce  mediaiilcs'  liens,  see  Me- 

chanica*  Uens,  {  271. 
In  suits  to  quiet  title,  see  Quieting  Title,  \\ 

35,  52. 

In  suits  to  set  aside  transfers  In  fraud  of  cred- 
itors or  subsequent  puTchasexs,  see  Fraudu- 
lent GonTeyances,  }  268. 

{  133.  Essentials  of  a  bill  in  equity  stated.— 

Gillespie  v.  Chapliue  (Fla.)  722. 

I  147.  A  bUlkeU  not  objectionable  as  beinr 
multifarious.— Wasbinfton  t.  Arnold  (Ala.)  46£ 

I  14&  A  bin  is  multifarious  when  it  states 
distinct,  separate,  and  independent  equities  that 
can  lietter  be  adjudicated  in  more  than  (ne 
suit.— Arcadia  Mercantile  On.  t.  Brannlng  (FlaJ 

588. 

I  140.  Certain  bill  JMd  not  multifarious.— 
Arcadia  Mercantile  Co.  y.  Brannlng  (Fla.)  588. 

(O)  Omm-BUX    mmA    Plea    mmM.  Ammww 
Theret*. 

Cross-blll  for  discovery,  see  Discovery,  |  19. 
(B)  Demurer,   BxceptionB,  mad  Motioms. 

S  219.  A  bill  without  equity  is  subject  to  de- 
murrers under  Code  1907.  i  3121.— Clt/  of 
Hnntsville  v.  County  of  Madison  (Ala.)  326. 

i  223.  Unless  multifariousness  clearly  ap- 
pears from  the  allegations  of  the  bill,  it  is  not 
subject  to  demurrer  on  that  ground. — Arcadia 
Mercantile  Co.  r.  Branoing  (Fla.)  6S& 

I  238.  A  general  demurrer  to  a  bill  for  want 
of  equity  should  be  overruled,  where  the  case 
made  entities  complainant  to  any  substantial 
relief.— I4t  Fayette  Land  Co.  v.  C^well  (Fla.) 
140. 

{  237.  Where  defendant,  under  Gen.  St.  1906^ 
8  1871,  incorporates  a  demurrer  to  the  bill  In  the 
answer,  the  demurrer  is  not  overruled  by  the 
answer,— McRaiuey  v.  Jarrell  (Fla.)  304. 

I  239.  The  facts  alleged  are  taken  as  con- 
fessed on  demurrer  to  the  bill. — Washington  t. 
Arnold  (Ala.)  463. 

S  239.  On  demurrer  to  a  bill,  tbe  averments 
of  the  bill  must  be  treated  as  true.— Evans  t. 
WUhite  (Ala.)  845. 

1  239.  Averments  of  a  plea  are  taken  as  true 
on  demurrer. — Gewin  v.  Shields  (Ala.)  887. 

S  241.  A  demurrer  incorporated  in  tbe  answer 
to  a  bill  can  be  called  up  for  disposition  only  at 
final  bearing.— McRaiuey  v.  Jarrell  (Fla.)  304. 

(O)  8tvBst«rc.    Verlfiemtlon,    Fllinar,  and 
flerrlee. 

S  313.  A  bill  held  not  for  discovery  only,  and 
therefore  not  required  to  be  •  sworn  to.— Sloas- 
Shefficld  Steel  &  Iron  Co.  v.  Maryland  Casualty 
Co.  (Ala.)  751. 

(H)  lasoica*  Pvooff  umA  V«rbme«. 

In  suits  to  enforce  mecbanics*  liens,  see  Me- 
chanics* IJens,  1 277. 

EVUKBKCE. 

In  particular  proceeding*. 
For  divorce,  see  Divorce,  i  124. 
To  «iforce  mechanics'     liens,  see  Mechanic!^ 
Uens,  i  280. 
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To  reform  written  Inatmment,  lee  Reformation 
of  Instrument*.  S  45. 

To  Bet  aside  transfers  in  frand  of  creditors  or 
rabaequent  purcbasers,  aee  Frandulent  Con- 
veyances, H  ^1,  295. 

th.  dzsmissax.  befobe  beakino. 

I  S68.  On  motion  to  dismiss  for  want  of  eq- 
uity the  avezmeots  of  the  bill  mast  be  treated 
as  true.— Evans  t.  Wilbite  (Ala.)  845. 

I  367.  Where  a  cross-bill  In  equity  alleys 
new  matter  and  asks  afflrmatiTe  relief,  dismis- 
sal of  tbe  original  bill  does  not  of  itself  dismiss 
the  cross-bilL— Spencer  v.  Spencer  (Fla.)  140. 

IX.  KASTERS  AHD  GOmaSSIOHEBS, 
Aim  gBOOEEDiyOg  BE- 
FORE THEBL 

Reference  in  action  at  law,  see  Reference. 
Review  of  qnestions  of  fact,  sec  Appeal  and 
Bnor,  »  m7.  1020l 

I  404.  Oertaln  testimony  held  admissible  up- 
on a  bearins  to  settle  an  account  between  par- 
ties before  a  master.— Taylor  v.  Gninmer  Lum- 
ber Go.  (Fla.)  614^ 

Z.  PEOmBB  AND  BHTOBOEMBIIT 
TKBB80F. 

In  particular  proceeding§. 
See  Quietins  Title,  I  52. 
For  divorce,  see  Divorce,  {  174. 
To  redeem  from  mortgage   sale,  see  Uortgages, 
S  621. 

I  41&  Code  1007,  {  3133,  held  to  deal  alone 
with  notices  where  the  party  to  whom  directed 
is  in  default,  and  not  to  the  period  after  the 
elapsing  of  whl^  from  perfected  notice  decree 

Jtro  confesso  may  b«  taken.— Vary  v.  Thompson 
Ala.)  951. 

BnX  OF  BEVIBW. 

I  442.  Nature  and  office  of  a  bill  of  review 
stated.— Vary  v.  Thompson  (Ala.)  951. 

I  442.  Errors  subject  to  revision  on  aiipeal 
or  on  other  like  procedure  may  be  the  basis  of 
a  bill  of  review,  but  not  every  irregularity 
available  to  reverse  od  appeal  will  gupoort  a 
bill  of  review.— Vary  v.  Thompson  (Ala.)  toI. 

i  446.  A  certain  irregularity  held  not  ground 
for  a  bill  of  review.— Vary  v.  Thompson  (Ala.) 
951. 

i  446.  The  fact  that  a  decree  pro  confesso 
was  entmd  prematurely  was  not  ground  for  a 
bill  of  review.- Vary  t.  Thompson  (Ala.)  961. 

EQUITY  OF  REDEMPTION. 

See  Mortgages,  ||  S91,  621. 

ERROR,  WRIT  OF, 

See  i^peal  and  Error. 

ESTABLISHMENT. 

Of  private  roads,  see  Private  Roads,  {  2. 
Of  streets,  see  Municipal  Corporations,  {  647. 
Of  trusts,  see  Trusts,  i  365. 

ESTATES. 

Bsnkmpts'  estates,  see  Bankruptcy. 

Created  by  deed,  see  Deeds,  {  127. 

Decedents*  estates,  see  Descent  and  Distribu- 
tion; Executors  and  Administrators;  Wills. 

Restrictions  on  creation  of  perpetuities,  see  Per- 
petuities. 


PartieuUr  mtatea. 
See  Dower;  Homestead;  Life  EMatcs;  Re- 
mainders. 

Bstatea  for  years,  see  Landlord  and  Tenant. 
Tenancy  in  cominon,  see  Tlenancy  in  Goounon. 

ESTOPPEL 

See  Election  of  Remedies. 

I.  BT  BECOBD. 

By  Judgment  see  Jodgmuit,  H  668-747. 

Urn  BT  DEED. 

Ektoppel  of  tenuit  to  dispute  title  landlord, 
•ee  landlord  and  Iteant,  |  68. 

(A)  Cre«ti*B  «a4  0»«nitt«B  !■  Qmscval. 

I  25.  In  a  suit  by  a  mortgagor  for  an  ac- 
counting and  to  redeem,  complainant  held  not 
estopped  to  controvert  the  sum  for  which  a  pri- 
or mortgage  for  which  the  moruage  was  a  re- 
newal was  given.— People's  Bank  of  Evengren 
V.  Bobbins  (Ala.)  412. 

i  82.  Forthcoming  bond  in  r^levin  held  to 
estop  defendant  from  denying  his  possession  of 
the  property  at  the  institutlrai  of  the  suit  and 
service  of  the  writ- Forst  v.  Pease  (Miss.)  257. 

m.  EQUITABLE  E8TOPPEX.. 

Of  portiovJar  clataea  of  persons  or  penc*»  im 

particular  relations. 
Insurance  companies,  see  Insurance,  f  665. 
Tenant,  to  dispute  title  of  landlord^  see  Land- 
lord and  Tenant,  |  68. 

To  iuaert  or  ienn  parNeuIar  facta,  righta,  timimt, 

or  iM&a«(iM. 
Defects  in  or  ohjectlooa  to  notice  and  proof  of 
loss  under  insniance  policy,  see  Inaarance,  U 

556.  568. 

Grounds  for  avoidance  or  forfeiture  of  insur- 
ance policy,  see  Insurance,  ||  375-388. 

Invalid!^  of  receiver's  appointment,  see  Rec^v^ 
ers,  S  57. 

Bil^t  to  homestead,  see  Homestead.  |  14&. 
Right  to  proceeds  of  insurance  policy,  aee  In* 

snrance.  |  793. 
Right  to  require  notice  and  proof  of  loss  nnder 

insursnce  policy,  see  Insurance,  li  556.  55S. 
fntle  of  landlord,  see  Landlord  and  Traant,  f 

63. 

To  enforce  liability  of  stockholders,  see  Oorpo* 

rations,  1 262. 
ValMi^^  insurance  policy,  see  Inraruoe,  {| 

EVIDENCE 

See  Discovery;  Witnesses. 

Ainence  of  evidence  ground  for  ewtinnanoe.  see 

Criminal  Law,  U  m\,  697. 
Admisslbiilty  under  xdeadings,  see  Pleading,  t 

881. 

AppIicaUlity  of  instructions  to  evidence,  see 
Criminal  Law,  {  814;  TriaL  |  252. 

Comments  by  counsel  on  evidence  or  fsilore  to 
produce  evidence  or  call  witnesa,  see  Trial,  i 
121. 

Exceptions  to  evidence,  see  Trial,  |  105. 

False  swearing,  see  Perjury. 

Incorporating  evidence  In  ull  exceptions,  see 
Exceptions,  Bill  of.  |  16. 

Instructions  as  to  rules  of  evidence,  see  Crim- 
inal Lew.  »  778,  788. 

Instractions  ignoring,  see  Trial,  |  253^ 

Instructions  on  evidence  or  witoessea  as  invm- 
sion  of  province  of  jury,  see  Trial.  M  186-lM. 

Motion  to  strike  out  evidence,  see  Criminal 
Law,  I  696;  Trial,  H  89,  91. 

Newly  discovered  evidence  ground  for  new  tiisl. 
see  Criminal  Law,  f  &45;  New  Trial.  U  102. 
104. 
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Objections  to  sridene^  mt  Criminal  Law,  H 

«83,8e8;  Trial,  H76-a8. 
Objectlona  to  evidence  on  ground  of  Iniafficlency 

of  pleadlngB,  aee  Pleading,  |  428. 
Objections  to  evidence  on  ground  of  variance, 

see  Pleading,  i  430. 
Offer  of  proof,  see  Trial,  H  46.  49. 
Questions  of  fact  for  jury,  tee  Criminal  Law, 

i  T3G;  Trial,  »  134-145. 
Tteception  at  trial,  see  Criminal  Law,  ||  673, 

C»6;  Trial,  II  45-105. 
Terdict  or  findings  contrarr  to  evidence  ground 

for  new  trial,  see  New  Trial,  |  71. 

A$  to  mrticulor  facta  or  ittuet. 

See  Adverse  Posseeaion,  H  S3,  57,  85,  114; 
Guaranty,  |  26. 

Acl^nowjedgment  of  written  Inatnunents,  see 
Acknowledgment.  |  €2. 

Authority  of  corporate  officer  or  agent,  see  Gor^ 
porations,  {  432. 

Mr  of  statute  of  limitations,  see  Limitation  of 
Actions,  I  197. 

Cwtribntory  negligence,  see  Negligence,  |  122. 

Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  &  274. 

Creation,  existence,  ana  validity  of  trust,  see 
Trusts,  180. 

Damages,  see  Damages,  ||  166,  17S. 

Fraudulent  conveyance,  see  Fraudulent  Convey- 
ances, II  271,  295l 

Incompetency  of  fellow  servant,  see  Master 
and  Bervaut,  H  271,  279. 

Loss  of  or  injury  to  goods  in  course  of  trans- 
portation, see  Carriers,  |  132. 

Marriage,  see  Marriage,  |  40. 

Kegligence  of  fellow  servant,  see  Master  and 
Servant,  {  279. 

Negligence  of  hirer  of  horses,  see  Animals,  |  27. 

Negligence  of  master  causing  injury  to  servant, 
see  Master  and  Servant.  H  270,  27a 

Belation  of  carrier  and  passenger,  see  Carriers, 
I  240. 

Testamentary  capacity,  see  Wills,  |  55. 
transfer  and  ownersUp  of  bill  or  note,  see  Bills 

and  Notes,  |  523. 
Validity  of  contract  of  sal^  see  Sales,  |  62; 

Vendor  and  pnrchaser,  1 44. 
Validity  of  deed,  see  Deeds,  |  m 

In  at^iont  by  or  againat  partiemlar  dosMS  of 
perxcns. 

See  Carriers,  ||  132,  22a  Sia  317 :  Ferries,  | 
a?;  Master  and  Servant,  11  265,  279 ;  Munic- 
iml  Corporations.  I  818 ;  Parent  and  Child,  I 
7:  Partnership,  f  217;  Bailroads,  H  347, 
396.  397,  480.  ISl! 

ABsignees,  see  Assignments,  |  137. 

In  particular  civil  actiont  or  proceedingt. 

See  Ejectment,  {  90;  Habeas  Corpns,  |  85; 
Quieting  Title,  I  44;  Real  Actions,  |  8;  Be- 
plevin,  I  72 ;  Work  and  Labor,  |  28. 

By  parent  for  Injuries  to  child,  see  Parent  and 
Child,  I  7. 

For  breach  of  contract  of  sale,  see  Sales,  |  882. 

For  death  of  person  attempting  to  board  ferry, 
see  Ferries.  |  33. 

For  divorce,  see  IMvorce,  1 124. 

For  false  imprisonment,  see  False  Imprison- 
ment, I  23. 

For  injuries  at  railroad  crossings,  see  Railroads, 
8  347. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  {  818. 

For  injuries  from  fires  caused  by  operation  of 
railroads,  see  Railroads,  ||  480,  481. 

g^tojnriea  from  ne^igence,  see  Negligence,  || 

injiiriea  to  licensees  on  railroad  property, 
•ee  BailitMids,  |  282L 
Vox  injnzisB  to  passengers,  see  Carriers,  ||  316, 
817. 

Vbr  injaries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  ||  306,  397. 


For  injuries  to  servant  on  tcsssI,  see  Shipping, 

I  84. 

For  injuries  to  servants,  see  Master  and  Serv^ 

ant,  II  265,  279. 
For  libel  or  slander,  aee  Libel  and  Slander,  U 

101,  109. 

For  loss  of  or  injury  to  goods  in  coarse  of  trans- 
portation, see  Carriers,  ^  132. 

For  loss  of  or  injury  to  live  stock  in  course  of 
transportation,  see  Carriers,  |  228. 

For  malicious  proBecnti<m,  see  Malidons  Pros- 
ecution, U  66,  64. 

For  possession  of  child,  see  Parent  and  Child, 
S  2. 

For  price  or  value  of  goods  sold,  see  Sales, 
I  358. 

On  account  stated,  see  Account  Stated,  |  19. 
On  SRsigned  claims,  see  Assignments,  |  137. 
On  bills  or  notes,  see  Bills  and  Notes,  {|  495- 
523. 

To  enforce  mechanic's  lien,  see  Mechanics* 

Liens,  I  280. 
To  establish  claim  to  attacbed  piopertr,  see 

Attachment,  {  30a 
To  reform  written  instnunent,  see  Reformation 

of  Instruments,  |  45. 
To  set  aside  transfer  in  fraud  <tf  creditors  or 

subsequent  purchasers,  see  Fmndnlent  Cbn- 

veyances,  ||  271,  295. 

In  eriminal  jiroaeoutiona. 
See  Criminal  Law.  |{  331-570;  Homicide,  tt 

145,  237;   Larceny,  ||  43,  64;   Rape,  {  48; 

Seductitn,  II  40.  46. 
Violations  of  Uguor  laws,  see  Intozieatinc  JM- 

Qors,  H  233,  286. 

Review  and  procedure  iXereon  in  appeJXaiB 
courts. 

Matters  considered  in  determining  questions,  see 

Appeal  and  Error,  {  S37. 
Presumptions  as  to  admlssdbiUty  on  apbeal  or 

writ  of  error,  see  Appeal  and  Error,  1  926. 
Review  of  rulings  as  dependent  on  prejudicial 

nature  of  error,  see  Appeal  and  Error,  H 

1048.  105a 

Review  of  ralings  as  dependent  on  presentation 
of  evidence  in  record,  see  Appeal  and  Error, 
I  692;  Criminal  Law,  ||  1129,  1121. 

Review  of  rulings  as  dependent  on  taking  of 
exception  In  lower  court,  see  Appeal  and  Er- 
ror, I  260. 

Review  of  rulings  involving  discretion  of  conrt| 

see  Appeal  and  Error,  |  970. 
Review  of  sufficiency  of  evidence,  see  Appeal 

and  Error,  H  695, 1001. 1024;  Criminal  &iw. 

I  1168. 

I.  JUDIOIAIi  HOTIOE. 

I  20.  That  It  Is  the  duty  of  a  railroad  sec- 
tion master  to  supervise  the  right  of  way,  so 
that  fires  would  not  »tend  from  it,  and  to  ex- 
tinguish such  fires  when  set  out.  is  a  matter  of 
common  knowledge,  of  which  the  court  will 
take  judicial  notice.— Alabama  &  V.  Ry.  Co.  v. 
Baldwin  (Miss.)  35a 

I  32.  Courts  of  this  state  do  not  take  judi- 
cial notice  of  municipal  ordinances.— Excelsior 
Steam  Laundry  Co.  v.  Lomax  (Ala.)  347. 

•n.  PBXmncPTiovi. 

At  to  particuUa-  facta  or  iaauea. 
See  Marriage,  |  40. 
Capadty  of  minor,  see  Infahts,  |  2: 
Constitutionality  of  statutes,  see  Constittitiona] 
Law,  I  4& 

Negligence  of  hirer  of  horses,  see  Animals.  |  27. 
Prejudice  from  error  in  trial  court,  see  Appeal 
and  Error,  1 1031. 

In  particular  civil  action*  or  praceedinga. 
For  injuries  from  negligence,  see  Negligence,  U 
121,  122. 

For  injuries  to  hired  horses,  see  Animals,  |  27. 
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For  Injnrles  to  penons  on  or  near  imilroad 

tracks,  see  Railroads,  |  306. 
For  Irbel  or  slander,  see  Libel  and  Slander,  | 

101. 

On  bills  or  notes,  see  Bills  and  Notes,  |  495. 

I  67.  Hie  rule  that,  when  a  condition  la 
pro\-en  to  have  once  existed,  there  im  a  presump- 
tion of  Its  continued  eristencct  does  not  apply 
in  1900  to  a  Seld  crop  raised  In  1907.— Blud- 
worth  V.  Bray  (Fla.)  957. 

{  78.  Refusal  of  a  defendant  corporation  to 
produce  ita  books  which  have  been  kept  out  of 
the  state  justifies  the  application  of  the  maxim 
of  omnia  pnesumuntor  contra  spoliatorem.— 
Yamado  t.  Banner  Cotton  Oil  Co.  (La.)  777. 

I  83.  The  execution  sale  haviBE  been  60  years 
axo,  and  the  parcba^er  having  later  recovered 
in  ejectment,  held,  it  is  presumed  the  sheriff 

Sve  a  ieeA  to  the  purchaser.— Gonlson  t.  Scott 
la.)  436. 

I  8S.  Tht  Inmtectors  at  a  local  option  elec- 
tion are  presumed  only  to  allow  legally  uuali- 
Aed  electors  to  vote. — Sullivan  t.  Orange  Conn- 
tr  Com'rs  (Fla.)  517. 

HI.  BURDEN  OF  PBOOF. 

In  criminal  proeecutions,  see  Criminal  Law,  | 
831. 

A$  to  particular  facta  or  i$met. 
See  Vantage,  |  40. 

Brror  in  trial  court,  see  Appeal  and  Error,  | 
001. 

Fraudulent  conveyance,  aee  Itandulent  GonveT* 
ances.  |  271. 

Loss  of  or  injnnr  to  goods  in  course  of  trans- 
portation, see  Carriers,  $  132. 

Negligence  of  hirer  of  horses,  see  Animals.  |  27. 

Prejudice  from  error  In  trial  court,  see  Appeal 
and  Error,  {  1032. 

Validity  of  deed,  see  Deeds,  |  196. 

In  particular  civil  actiont  or  proceeding*. 
For  injuries  from  fires  caused  by  operation  of 

railroads,  see  Railroads,  |  480. 
For  injuries  from  negligence,  see  Negligence, 

II  121,  122. 

For  injuries  to  hired  horses,  see  Animals,  |  27. 
For  injuries  to  licensee*  on  nllroad  property, 

see  Railroads,  {  282. 
For  injuries  to  passengers,  see  Carriers,  I  316. 
For  injuries  to  persons  on  or  near  railroad 

tracks,  see  Railroads,  |  896. 
For  injuries  to  nrranta,  see  Blaster  and  Serv- 

antTiaes. 

For  loss  of  or  injury  to  goods  in  coune  of  trans- 
portation, see  Carriers,  {  132. 

For  malicious  prosecution,  see  Malicious  Pros- 
ecution, I  66. 

To  set  aside  transfers  in  fraud  ot  creditors  or 
Bubseqaent  pnichasers,  see  Fnndnlent  Con- 
veyances, I  271. 

I  90.  The  term  "burden,"  or  "burden  of 
proof,"  is  frequently  used  to  signify  the  burden 
ot  meeting  a  prima  facie  case,  rather  than  the 
burden  oi  producing  a  preponderance  of  evi- 
dence—Alabama &  V.  Ry.  Co.  T.  Oroome  (Miss.) 
703. 

IV.  BELEVANCT:MATERIALZTT,  AND 

OOMPETENCrr  IN  GENERAL. 
(A>  FaeCa  1»  and  Rcl«'r«Bt  to  Isaves. 

In  criminal  pnMecutiou,  aea  Orimlnal  Law,  || 

33a-366. 

(B)  Bm  <leatB. 

In  criminal  proaecntions,  oee  Criminal  Lav,  || 
363,  866. 

I  121.  In  on  action  for  injuries  to  a  pas- 
senger, evidence  as  to  whether  plalntifTs  mother 
indicated  that  she  was  tendering  a  pass  fOr  the 


plaintiff  held  admissible.- Broyle*  T.  Genttal  of 

Georgia  By.  Co.  (Ala.)  81. 

I  121.  In  ejectment,  It  was  not  error  to  per- 
mit a  witness  to  testify  that  the  persons  through 
whom  the  plaintiff  derived  title  had  been  try- 
ing to  sell  witness'  father  the  land. — Owen  v, 
Moxom  (Ala.)  527. 

I  122.  In  an  actiim  against  a  railroad  onn- 
pany  for  the  death  ot  plaintiffs  intestate  by 
being  struck  by  one  of  defendant's  enginn.  ev- 
idence whether  the  bell  was  rung,  or  the  wbistte 
blown,  was  admissible  as  part  of  the  res  gestf . 
— Birmiagbam  Southern  B.  Co.  v.  Fox  (Ala.) 
889. 

I  122.  In  a  suit  Utt  the  accidental  death  of 
a  Dorse  hired  from  plaintiff,  a  mnork  by  by- 
standers held  adminible  to  show  a  Mrer's 
knowledge  of  danger  of  the  sltnation  be  was  in. 
— WeUer  &  Co.  t.  Camp  (Ala.)  829. 

I  128w  In  an  action  for  injuries  to  a  servant, 
evideuce*whether  the  servant  complained  of  anv 
suffering  held  admissible.— Orasselli  Cbeinicai 
Co.     Davis  (Ala.)  35. 

I  130.  In  an  injury  action  by  a  servant,  evi* 
dence  of  compensation  from  a  benefit  associa- 
tion for  his  injury  held  improperly  admitted.—* 
Pace  T.  Louisville  ft  N.  R.  Co.  (Ala.)  52. 

(D)  Matevlalltr. 

In  criminal  ^Mecntions,  see  Criminal  Law.  * 

383. 

In  criminal  prosecntions,  see  Criminal  Law.  H 

383-890. 

Of  impeaching  evidence,  see  Witnesses,  {  300. 

I  ISl.  On  an  issue  of  the  right  to  ride  on  a 
pass,  a  witness  held  not  entitled  to  testify  wheth- 
er she  thought  she  had  a  right  to  ride  on  the 

Ssa.— Broyles  T.  Central  of  Ceotgia  By.  Co. 
la.)  81. 

I  151.  Testimony  as  to  unconunnnicated  in- 
tnationa  hetd  not  admissible,— Broyles  v.  Central 
of  Georgia  Ry.  Ca  (Ala.)  81. 

V.  BEST  AND  SECONDAKTEVIDENOB. 

In  criminal  prosecntions,  see  Criminal  Law,  M 

398,  400. 

I  158.  A  sale  and  delivery  of  goods  need  not 
be  proved  by  the  inttoductlcn  of  the  bill  ai  lad- 
ing.—M.  Weinstein  ft  Sons  t.  Tielding  Bros,  ft 

Co.  (Ala.)  SOL 

I  165.  A  purchaser  of  car  loada  of  hay.  in- 
sisting that  consignment  was  to  be  made  to  the 
sellers  order  "Notify  J.  B.  C"  could  not  show 
by  its  general  manager  that  the  commen-lal 
agent  of  the  carrier  phoned  him  that  socji  was 
the  fact,  since  the  contract  of  shipment  was 
the  best  evidence.— St  Louis  Hay  ft  Grain  Co. 
V.  American  Cast  Iron  Pipe  Co.  (Ala.)  904. 

I  181.  In  an  action  for  false  Imprisonment 
and  malicious  prosecution,  secondary  evidence  of 
the  affidavit  and  warrant  of  arrest  hetd  not  ad- 
missible without  first  laying  a  nroper  predicate. 
— Engle  V.  Patterson  (Ala.)  SOi. 

I  183.  Papers  left  with  a  justice  of  the  peace 
hetd  not  to  be  proved  by  secondaiy  evidence  to 
a  subsequent  suit.— Sibley  ft  Sibley  v.  Smitk 
(Ala.)  27. 

I  183.  In  a  prosecution  for  malicious  proee- 
cution,  a  sufficient  showing  of  the  loos  of  af- 
fidavits and  warrants  therein  held  not  to  hare 
been  made  so  as  to  admit  secondary  erldnKe  of 
their  condition.  —  Abingdon  llllls  r.  Qncaa 
(Ala.)  596. 
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▼X.  DBMOHITBATIVB  BTZDElfOE. 

In  criminal  pnwecntioni,  lee  Orimlual  Law*  { 
404. 

vn.  ADsnsnoHS. 

(A)  If«<ar«,  Form,  mnd  laeldewta  Im  Oen- 
erml. 

{  217.  Evidence  of  defendant's  verbal  accept- 
ance of  an  order  for  the  rent  of  certain  mulefi 
held  admissible  to  show  defendant's  original 
ptomise  to  pay  the  rent,  tbotigh  not  to  establish 
■  caase  of  action  on  the  order.— Fairdoth-Brid 
IfeTcantUe  Co.  r.  Adkinson  (Ala.)  419. 

(D)  B7  Aveata  or  Otitcr  nepr«a«mtatlTes. 

I  258.  In  an  action  for  maJicions  prosecu- 
tion for  entldnc  away  defendant's  laborers,  in 
view  of  the  evidence  tending  to  show  conspira- 
cy between  C.  and  nlaintiff  to  entice  away  de- 
fendant's laborers,  held  error  to  exclude  testi- 
mony as  to  what  G.  told  witness  as  to  why 
plaintiff  came  to  a  certain  place.— Abingdon  Mills 
T.  Orosan  (Ala.)  506. 

Vm.  DEGLARATIOira. 

<A)  nutmv,  Perm,  «b<  Xncldenta  In  Ocm- 
eml. 

I  273.  A  party  in  pOBsession  of  land  may 
make  declarations  explanatory  of  Us  poesession. 
either  in  claim  or  disclaim  of  ownerriiip,  and 
snch  declarations  are  admissible  as  part  of  the 
ns  gestse  on  an  Issne  of  disputed  ownership,  no 
matter  who  may  be  parties. — Owen  t.  Mozom 
(Ala.)  fi27. 

IX.  HEABSAT. 

I  317.  The  secondary  statement  of  what  tbe 
anccessor  of  a  justice  of  the  peace  said  about 
the  authenticity  of  the  docket  of  the  former  jus- 
tice is  not  proof  that  the  docket  was  that  of 
the  former  Itutice.— Sibley  &  Sibley  t.  Smith 
(Ala.)  27. 

?317.  In  an  injury  action  by  a  servant,  cer- 
n  evidence  held  not  inadmissible  as  hearsay.- 
Pace  V.  Louisville  &  N.  R.  Co.  (Ala.)  52. 

{317.r  To  prove  that  a  consignment  of  goods 
d  was  to  the  seller's  order  "Notify  J.  E.  C," 
testimony  of  the  purchaser's  general  manager 
that  the  commerdal  agent  of  the  carrier  notifi- 
ed him  over  phone  that  such  was  the  fact  Add 
inadmissible  as  hearsay. — ^t.  Louis  Hay  ft 
Grain  Co.  v.  Ameiican  Cast  Iron  Pipe  Co. 
(Ala.)  904. 

I  324.  It  is  not  competent  to  show,  by  rep- 
ntation  or  general  understanding  in  the  neighbor- 
hood, that  plaintiff  in  ejectment  owned  or  had 
title  to  the  land.— Owen  v.  Moxom  (Ala.)  527. 

X.  dochmehtabt  evidence. 

Admissibility  of  grand  jury's  docket  to  show 
termination  of  prosecution,  see  Malicious  Pros- 
ecution, I  61. 

(C)  Private  Wrltiava  and  Foblleatloaa. 

I  855.  A  memorandum  containing  matter 
testified  to  witness  held  not  admissible  in  evi- 
denee^Face  t.  Looiaville  ft  N.  R.  Co.  (Ala.) 
52. 

I  365.  An  onswom  memorandum  held  inad- 
missible to  prove  a  firm's  indebtedness. — Bran- 
don T.  Proi^esa  Distilling  Co.  (Ala.)  640. 

(D)  Prod«eti«B>  AmtkentleiitlOB,  mud 
tut. 

I  378.  Letters  alleged  to  have  been  received 
by  defendant  held  inadmissible  without  some 
proof  of  authenticity  in  addition  to  their  con- 
tents.—Butterworth  ft  Lowe  T.  C^thcart  (Ala.) 
89& 

I  S7&  Bvidence  that  a  letter  offered  in  evi- 
dence  was   "received  by  defendant"  without 


proof  that  it  was  zeedved  In  due  conrse  throng 
the  mails  held  inanffldeat  to  establish  aa- 
theuticity.—Batterwortli  ft  Lowe  T.  GaOcart 
(Ala.)  SM. 

XL  PABOL   OB  EZTBZHBIO  ETI- 
DBNCB  AFFECTINO  WBXTIKOI. 

Parol  evidence  as  to  oatnte  of  instrument  as 

will,  see  Wills,  t  93. 

(A)  CoatradletlMS.  Varrlnv,  or  Addlns  to 
TeraiB  of  wrlttca  Instnuuent. 

i  390.  In  a  suit  to  quiet  title,  complainant 
held  unable  to  show  by  parol,  over  20  years  aft- 
er tbe  execution  of  a  deed,  that  be  contracted 
for  and  bought  other  land  than  that  described.-' 
Brown  v.  Powers  (Ala.)  647. 

{  407.  A  bill  of  lading  as  a  receipt  Is  opea 
to  explanation  or  modificatltHi  by  "parol  evi- 
dence.—Alabama  Great  Sonthem  XL  Co.  v. 
Norria  (Ala.)  891. 

i  407.  A  bill  of  lading  as  a  contract  heid 
not  open  to  parol  modification.— Alabama  Great 
Southern  R.  Go.  v.  Norris  (Ala.)  891. 

I  425.  In  a  slander  case,  held,  that  an  objec- 
tion to  a  giltotion  to  plaintiff  that  it  sought  to 
vary  by  parol  tbe  terms  of  a  written  contract 
was  untenable,  and  that  there  would  have  been 
no  error  had  the  court  overruled  it. — ^PhilUpa  v. 
Bradshaw  (Ala.)  662. 

(B)  XmvalldatlBV  Written  Imatmrnrnt. 

I  434.  On  a  charge  that  fraud  was  practiced 
in  inserting  in  a  tax  deed  a  dencriptim  of  prop- 
erty not  assessed  or  adjudicated,  certain  parol 
testimony  held  admissible.— Gulllory  v.  Blnis 
(La.)  767. 

(C)  Separate  or  Sabaeqseat  Oral  Aarce- 

aaeat. 

I  442.  Certain  evidence  held  not  Inadmissi- 
bte  aa  modifying  a  bill  of  lading. — Alabama 
Great  Southern  B.  Go.  v.  Norris  Ula.)  891. 

(D)  Coaatmetton  or  Appllpatloa  o(  Laa- 

voace  of  Written  Inatrament. 

I  452.  Where  a  deed  is  made  to  a  firm  by 
the  firm  name,*  it  is  a  latent  ambiguity  that 
may  be  explained  by  parol^La  E'ayette  Luid 
Co.  T.  Caswell  (Fla.)  14a 

XXL  OFimOH  EVIDEHOE. 

Appointment  of  handwriting  experts,  see  Refer- 
ence, I  25. 

In  crimfoal  proBecotiona,  aee  Criminal  I<aw,  11 
44&-478.   '  — •  - 

(A)  f^OBolaaloaa    and    Oplnloaa    of  Wit- 
aeaaea  in  General. 

Repetition  of  questions,  see  Witnesses,  |  245. 

I  471.  A  question  to  a  witness  held  objection- 
able as  calling  for  a  conclusion. — Alabama  Steel 
&  Wire  Co.  V.  Thompson  (Ala.)  75. 

I  471.  Question,  asked  of  a  witneas  as  to 
woeOier  he  looked  and  listened  "carefnlly"  be- 
fore traversing  a  railroad  crossing,  was  not 
objectionable  as  calling  for  a  conclusion. — 
Southern  Ry.  Co.  v.  Stollenwerck  (Ala.)  204. 

f  471.  Testimony,  in  an  action  for  malicious 
prosecution,  that  defendant's  agent  made  a  full 
and  fair  statement  of  the  facts  to  an  attorney 
before  institating  the  DToeecntion,  was  a.  con- 
clusion.— Abingdon  Mills  v.  Qrogan  (Ala.)  BOO. 

i  471.  On  tbe  Issue  whether  a  third  person 
was  a  member  of  a  firm  a  witness  may  not 
state  his  judgment  that  the  third _pen9on  was  a 
partner,— Brandon  t.  Progieag  Distilling  Go. 
(Ala.)  64a 

{  472.  A  witness  held  not  anthorixed  to  itate 
bis  conclusion  as  to  the  very  fact  in  ]B8ue< — 
Brandon  v.  Progress  Distilling  Co.  (Ala.)  640. 
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I  472.  A  nonexpert  held  entitled  to  testify 
MB  to  the  proper  way  of  hobUins  and  throwing 
a  horse  so  as  not  to  injure  i^^but  not  that  a 
method  oaed  was  negligent— Staples  v.  Steed 
(Ala.)  646. 

{  472.  Mere  conclurions  of  witnesses  as  to 
questions  for  the  jury  to  decide  oa  considera- 
tion of  facts  in  detail  are  Inadmiatible.— Weller 
&  Co.  T.  Camp  (Ala.)  929. 

(B)  S«b|eet«  of  Bxpert  Taatlmonr. 

I  G06.  A  question  to  an  expert  witness  in  a 
personal  injury  action,  whether  plaintiff  was 
able  at  a  certain  time  to  walk,  calls  for  a  fact, 
.and  is  properly  excluded.— Louisrille  ft  M.  R. 
Co.  T.  Elliott  (Ala.)  28. 

(O)  0€»m*«tciier  of  Exverta. 

In  criminal  pnwecations,  see  Criminal  Iaw,  | 
47a 

I  680)6.  Test  for  determininc  the  gualiflca- 
tkma  of  an  eq^ert  witness  stated.— Florida  Bast 
Coast  By.  Co.  t.  Laniter  (Fk.)  975. 

i  546.  One  anzgeon  heUl  not  competent  to 
testify  as  to  the  competency  of  another  surgeon. 
—Louisrille  ft  N.  R.  Co.  t.  Elliott  (Ala.)  & 

<D)  Kxamlnatlom  of  Bxpert*. 

I  558.  A  bypotbetical  qu^ion  to  a  physician 
In  an  aeti<m  tor  Injuries  to  a  servant  hetd  prop- 
er.—GraBselll  Chemical  Co.  t.  Davis  (Ala.)  35. 

{  553.  Scope  of  hypothetical  queatioa  pre- 
sented to  an  expert  witness,  stated.— Pensacola 
Electric  Co.  T.  Bissett  (Fla.)  367. 

S  558.  The  trial  conrt  may  widen  the  ranfe 
of  cross-examination  of  an  expert  to  unbrace 
matters  not  strictly  pertinent  to  the  issues.— 
Pensacola  Electric  Co.  t.  Bissett  (Fla.)  367. 

Zm.  EVIDENGE  AT  FORMER  TRIAX. 
OR  IN  OTHER  PROCEEDING. 

J 576.  Testimony  given  in  a  prior  suit  in- 
▼ing  the  present  issue  held  admissible,  where 
witness  is  dead.— Coulson  t.  Scott  (Ala.)  436.  - 

ZIV.  WEIGHT  AND  SUmCIENCT. 

Credibility,  impeachment,  contradiction,  and 
corroboration  of  wltneases,  see  Witnesses,  i| 

318,  300. 

Effect  of  tax  deeds  as  evidence,  see  Taxatlcm, 
S  788. 

In  criminal  prosecutions,  see  Criminal  Law,  S| 
563,  57a 

Questiius  for  ju^,  see  Trial,  SS  139-143. 

Review  as  dependent  on  presentation  of  ques- 
tion in  record,  see  Appeal  and  Error,  8  G05. 

Scope  and  extent  of  review,  see  Appeal  and  Er- 
ror, H  1001.  1024. 

Verdict  contrary  to  evidence  sKond  for  new 
trial,  see  Mew  Trial,  |  71. 

A«  to  particular  factt  or  istiies. 
See  Adverse  Possession,  1 114. 
Bar  of  statute  of  limitations,  see  I^itati<«  of 

Actions,  S  107. 
Contributorr  negligence  of  person  attempting 

to  board  xerry,  see  Ferries,  §  3.3. 
Creation,  existence,  and  validity  of  trust,  see 

Trusts,  8  89. 
Fraudulent  conveyance,  see  Fraudulent  Convey- 
ances, 8  295. 
Incompetency  of  fellow  servant,  see  Master  and 

Servant,  |  279. 
Negligence  of  fellow  servant,  see  Master  and 

Servant,  S  279. 
Negligence  of  master  causing  injury  to  servants, 

see  Master  and  Servant,  8  278. 
Testamentary  capacity,  see  Wills,  |  55. 
Tninflfer  and  ownership  of  UIl  or  note,  see 

Bills  and  Notes.  8  523. 


In  particular  etvU  actiont  or  proceedinfft. 
See  Ejectment,  |  95;  Replevin,  8  72;  Wort 

and  Labor,  8  28. 
By  parmt  for  injuriM  to  child,  see  Parent  and 

CUld,  I  7. 

For  deaui  of  person  attempting  to  board  ferry, 

see  Ferries,  6  33. 
For  divorce,  see  Divorce,  8  124. 
For  injuries  from  ne^igence,  see  Negligoiee.  8 

134. 

For  injuries  to  Bervants*  nee  Uiater  and  Serv^ 

ant,  88  276,  279; 
For  injuriea  to  wrrant  on  Tevel,  aee  EUkipi^ns, 

8  84. 

For  malicious  prosecution,  see  Malidona  Pros- 
ecution. 8  64. 

For  possession  of  child,  see  Parent  and  Child, 
i  2. 

On  assigned  claims,  see  Assignments,  8  137. 
On  bills  or  notes,  see  Bills  and  Notes,  ft  520. 
623. 

To  reform  written  instnimeat,  see  Reformation 
of  Instruments,  8  45. 

To  set  aside  transfer  in  fiand  of  creditors  or 
subsequent  Durcbasers,  see  Fraudulent  Con- 
veyances, I  295. 

I  684.  A  claim  for  over  $500  must  be  cs- 
tabllshed  by  the  testimony  of  two  witoesses,  or 
of  one  witness  and  corroborating  circumstancea. 
— Yerger  v.  Murdoch  (La.)  1028. 

8  580.  AffirmatlTe  testimony  supported  by 
corroborating  circumstances  is  more  convincing 
than  the  negative  testimony  of  one  who  does 
not  remember.— Lower  Terrebonne  Refinine  ft 
Mfg.  Co.  V.  Barrow  (La.)  487. 

8  688.  The  jury  need  not  take  the  version 
of  any  one  witness,  but  may  consider  the  entiie 
evidence  and  accept  or  reject  aiur  part  of  the 
testimony  in  arriving  at  a  Terdict^Alabama 
Steel  ft  Wire  Co.  t.  llicnnpBOn  (AlaO  75. 

8  605.  "Inference"  defined.  —  Miller-Brent 
Lumber  Co.  t.  Donglaa  (Ala.)  414. 

EXAMINATION. 

Of  adverse  party  before  trial,  see  Discoverr.  1 

79. 

Of  ballots  in  local  option  election  contest,  see 

Intoxicating  Liquors,  8  37. 
Of  expert  witnesses,  see  Evidence,  H  553.  558. 
Of  witnesMs.  aee  Witnesses,  81  236,  290. 

EXCEPTIONS. 

In  contract*  and  oonveyancet. 
Bisks  and  causes  of  loss  excepted  in  inmuancc 
policy,  see  Insurance,  81  461,  462, 

In  fudioial  proceedingt. 
Bill  of  exceptions  la  general,  see  E^ECeptions. 
Bill  of. 

Necessity  and  sufficiency  for  pnrpoae  of  review 
in  civil  cases,  see  Appeal  and  Error.  8  200. 

Necessity  and  sufficiency  for  purpose  of  review 
in  criminal  cases,  see  Criminal  Law,  8  1(KS6L 

To  evidence,  see  Criminal  Law,  8  698. 

To  instructions,  see  Criminal  Law,  8  841. 

To  pleadings,  review  of  dedaions,  see  AppMl 
aim  Error,  8  104(k 

EXCEPTIONS,  BILL  OF. 

Id  criminal  cases,  see  Criminal  Law,  81  lOOO, 
1092. 

Presumptions  as  to  making  *nd  contents*  are 
Appeal  ^and  Error,  |  038. 

L  HATVRS,  FORM,  AHD  OOMTMT* 
IK  QBWHRftT*. 

Incorporation  of  unaeeessaiT  matter  In  bUl  of 
exceptions  as  affecting  llamlity  for  costa,  aee 
Costs,  8  256. 
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f  16.  A  btll  of  ezeeptlooi  held  not  to  violate 
rule  of  eoart  82  (Civ.  Code  ih  1526).— Baont- 
hauer  t.  Mobile  Btoctxlcal  Sowly  Co.  (Ala.) 
732. 

H.  UnUBIIENT.  SIGHXHO,  AMD 

fujho. 

In  erimlnal  caaea,  Bee  GrimiDal  Lav.  |  1082. 

I  36.  A  bill  of  exceptions  signed  more  than 
bIz  months  after  tbe  trial  and  after  the  com* 
meDcement  of  a  subeeqnent  tenn  of  court,  and 
before  tbe  adoption  of  tiie  present  Code,  la  not 
available  nnder  role  30,  Olrcnlt  Court  Practice, 
Code  1896,  p.  laOO.-Alabama  Steel  &  Wire 
Co.  T.  Sells  (Ala.)  021. 

I  40.  Under  Code  1906.  SS  707,  4790,  4791, 
the  Bteoc^ntpber'a  notes  heU  filed  too  late. — 
Cbenault  v.  W.  T.  Adams  Mach.  Co.  (Miss.) 
189. 

S  42.  An  indorsement  upon  stenographer's 
notes  held  not  an  agreement  that  toe  notes 
could  be  filed  out  of  time,  and  not  to  refer  to  a 
waiver  of  the  right  to  object  to  the  filing  of 
the  Dotes.— Chenautt  v.  W.  T.  Adams  Mach.  Co. 
(Miss.)  189. 

I  56.  The  ao-called  "bill  of  ezeeptionB"  fceld 
not  sufficient  to  be  cimatdered  on  appeal. — State 
ex  rel  Martin  t.  Webater  PariBh  jScbool  Board 
(La.)  653. 

EXCESSIVE  DAMAGES. 

See  Damages,  H  132,  138. 
For  Ubel,  see  Libel  and  Slander,  {  121. 
For  wrongful  death,  aee  Death.  f99. 
Gnrand  for  new  trial,  see  New  Trial,  |  70. 

EXCISE. 

Bwulation  of  traffic  In  intoxicating  Uqaors,  see 
uttolcatins  Unuors, 

EXCUSABLE  HOMICIDE. 

See  Homicide,  fi  112,  119,  151.  297,  300. 

EXCUSE. 

For  delay  in  filing  record  on  appeal  or  writ  of 
error,  see  Appeal  and  Error,  8  628. 

EXECUTION. 

See  Attachment;  Garnishment;  Judicial  Seles. 
EiKemptions,  aee  Homestead.  - 
Of  contracts,  see  Contracts,  {  32. 

n.  PBOPEBTT  SUBJECT  TO  EXECU- 
TIOE. 

I  37.  A  chattel  mortgagee  held  entitled  to 
leave  tiie  chattels  In  tbe  possession  of  the  mort- 
gagor after  execution  levied  without  destroying 
his  right  or  without  creating  a  leviable  interest 
in  tbe  mortgagor.— Harteelle  v.  Bibb  (Ala.)  *ii'2. 

V.  STAT,  QUASHHrO,  VACATIIf  O,  AITD 
REIJEF  AOAIIfST  EXECUTION. 

J 163.  A  motion  by  a  Judgment  debtor  to  re- 
1  an  execution  must,  under  Code  1907,  S  325tl, 
as  regulated  by  section  4141,  be  determined  on 
the  equitable  priaciples  applicable  to  proceed- 
ings under  the  writ  of  suiiersedeaa.— Smith, 
Stewart  &  Co.  v.  Dean  (Ala.)  335. 

J 163.  On  an  application  for  an  order  re- 
ling  an  execution  on  the  ground  that  it  bad 
been  satisfied  by  the  assignee  before  the  issa- 
ance  of  the  execution,  the  court  held  authorized, 
on  the  showing  made,  to  a  finding  for  the  mov- 
ant.—Smith,  ^ewart  &  Co,  v.  Dean  (Ala.)  335. 

I  168.  A  judgment  for  a  judgment  debtor 
moTing  for  an  order  recalling  an  execution  on 


the  judgment  on  the  groand  that  the  judgment 
had  been  satisfied  by  the  owner  before  tne  is- 
suance of  the  executlMi.  does  not  destroy  the 
original  judgment,  or  determine  anything  more 
than  tbe  issues  liagated  on  tbe  motiim.— Smith, 
Stewart  &  Co.  t.  Dean  (Ala.)  335. 

Vn.  SALE. 

(B)  Title  a*d  Rlckts  of  Pwrduwer. 

S  264.   A  purchaser  at  execution  sale  hfJd 
not  limited  to  the  rights  of  seized  debtor  in  the 
pro_perty  as  affected  by  his  admlssiona  or  acts 
which  might  estop  a  third  person. — Roberts 
Bdwards  (La.)  272.  . 

S  272.  Under  an  execution,  the  public  baa 
tbe  same  right  to  purchase  tbe  property  where 
there  was  no  evidence  of  adverse  poasesfion  on 
the  records  that  the  sheriff  has  to  aeU  It.— 
Roberts  t.  Eidwards  (La.)  272. 

(O)  Redemptloa. 

I  294.  Etecntion  defendant,  by  Joining  with 
the  purchaser  at  execution  sale  in  a  deed  of 
part  of  the  property  to  a  third  person,  held  not 
to  waive  right  to  redeem  the  rent  of  the  prop- 
er^.—Francis  T.  White  (Ala.)  349. 

(D)  Converaae*  to  Parehaaer. 

Presumption  of  conveyance,  see  EMdence,  |  83. 

VIII.  HETTTKN. 

i  333.  The  law  does  not  require  a  sheriff  to 
return  a  writ  of  seisnre  and  sale  within  70  days. 
— Bro^  V.  Magee  (La.)  551. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;  Wllto. 
Administration  of  community  property,  see 

Husband  and  Wife,  $  276. 
Concurrent  jurisdiction  of  courts,  see  Courts, 

I  475. 

Statement  of  lien  as  against  administrator,  see 
Mecbanics'  Liens,  %  137. 

Testamentary  trustees,  aee  Trusts. 

Testimony  as  to  transactions  with  persons  sub- 
sequently deceased,  see  Witnesses,  |  160. 

Transfer  of  administration  proceedings  to  court 
of  chancery,  see  Courts.  H  487. 

n.  APFOIITTMEIfT,  QUAIilFICATIOll, 
Aim  TENURE. 

I  20.  A  nephew  of  one  of  the  heirs  of  a  de- 
cedent has  no  standing  in  court  to  file  an  op- 
position to  the  appointment  of  an  administrator 
and  a  denial  of  his  oppoaitloa  is  not  res  ad- 
judicata  as  against  -  the  heirs.— Thlbodeaox  t. 
Thibodeaux  (La.)  773. 

{  29.  A  person  held  to  t>e  deemed  to  be  the 
administrator  of  the  successions  of  his  parents. 
— i^uccession  of  Landers  (La.)  545. 

i  29.  A  suit  by  heirs  of  a  decedent  and  by  a 
purchaser  of  the  interest  of  some  of  the  heirs 
against  tbe  administrator  k«ld  not  a  collateral 
attack  on  the  appointment  of  the  administrator. 
—Thibodeaux  T.  TUhodeanx  (La.)  773. 

m.  ASSETS,  AimtAXSAIs  AED  lE- 
VEETOBT. 

S  39.  Land  descends  to  the  heirs  and  not  to 
the  personal  representative,  and  every  step  he 
takes,  in  re^carci  to  the  land,  is  an  interference 
with  the  ngbts  of  tlw  heirs.— Creel  t.  C^l 
(Ala.)  902. 

IT.  COIXEOTIOE  AND  ME AHAOEKEMT 
OF  ESTATE. 

(B)  Real  Propertr  iKtereata  Thevela. 

Necessity  of  record  by  purdiaser  of  claim  of 
adverse  possession,  see  Adverse  Posseuion, 
I  32. 
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{  129.  All  the  powers  conferred  and  dntiea 
fmpoBed,  apoD  persooal  npresentatlTei,  hj  «tat* 
nte.  as  to  the  land,  are  in  the  inteicst  of  the 
creditors  of  tfa«  estate,  and  an  antaKonistie  to 
the  ricbts  of  the  heir*.— Creel  t.  Creel  (Ala.) 
902. 

S  ISO.  H«in  obtalainc  a  decree  patti^  them 
In  poneasion  at  seal  estate  ai  deeeoent  iteM  not 
subject  to  be  diaposaeiacd  hr  pioceedlnca  taken 

ex  parte  in  the  succeMkm  Closed  by  the  decree. 
—Tbibodeaox  t.  Thibodeanx  (La.)  773. 

I  137.  A  personal  representative  can  do  noth< 
lag  not  espiessly  anthorised  br  statote  to  di- 
vest the  title  to  real  estate  descending  to  the 
beir  or  devisee.— Kirkbride  t.  KeUy  (Ala.)  660. 

I  137^  The  administrator  has  no  duty  or 
power  to  sell  the  lands  of  tbe  estate,  except  for 
the  porpoae  and  la  the  manner  prescribed  by 
statute,  unless  needed  for  some  purpose  of  ad- 
ministration.—Creel  T.  Creel  (Ala.)  902. 

I  14S.  A  bill  to  enjoin  an  administrator's 
saw  at  land  and  to  remove  the  aettlement  of  the 
eaute  from  the  probate  to  tbe  chancery  conrt 
ieU  demurrable.— Creel  t.  Creel  (Ala.)  902. 

i  151.  A  personal  representative  can  do  notli* 

ins  not  expressly  authorized  by  statute  to  in- 
cumber the  title  to  real  estate  descending  to  tbe 
beir  or  devisee.— Kirkbride  v.  Kelly  (Ala.)  060. 

•VX.  AIXOWAHOB  AKD  PATMEUT  OF 
GLAXMS. 

(B)  PvMMtm'ltoa  umA  Allvwaawe. 

t  226.  An  administrator's  notice  to  creditors 
hM  not  void  for  using  tbe  word  "file,"  instead 
of  "re^ster."— St^es  T.  Lonoit  ft  Gale  (aiisa.) 
457. 

VH.  DISTBIBUnOlT  OF  ESTATE. 

Partition  of  property  of  estate,  see  Partition. 

f  314.  Petition  by  some  of  the  heirs  for  Judg- 
ment putting  tbe  heirs  in  possession  of  tbe 
property  on  a  compliance  with  Rev.  Civ.  Code, 
arts.  1012,  1671,  held  not  subject  to  be  debated 
on  the  ground  that  there  most  be  an  account 
under  Code  Prac.  art.  lOOO;  but  the  court  must 
order  the  executors  to  retain  an  amount  suffi- 
cient to  pay  the  claims  against  the  succession 
and  (he  legacy  and  the  highest  possible  amount 
due  for  taxes,  and  pot  the  heirs  in  possession 
of  tbe  remainder.— Soceession  of  Bnrtiank  (La.) 
175. 

I  S14.  Bxecntors  cannot  by  agreement  among 
thenuelvea  devest  their  seisin  as  executors,  and 
turn  tbe  property  over  to  themselves  as  heirs; 
and  the  court  may  not  devest  the  seisin  of  the 
execnton  without  a  compliance  by  tbe  heirs 
with  Rev.  Civ.  Code.  arts.  1012,  1671.— fincces- 
sion  of  Burbank  (La.)  175. 

vxn.  SAixs  AND  oomnrrANOES  tth. 

DEB  OBDEB  OF  OODBT. 

(A)  W»*m  AwthoriaeA. 

I  328.  An  heir  cannot  maintain  a  hill  for  the 
sale  of  tbe  Intestate's  real  estate  to  pay  debts. — 
Kirkbride  v.  Kelly  (Ala.)  660. 

I  329.  The  right  to  the  use  of  a  franchise 
is  the  property  of  the  grantee,  and  may  be  sold 
by  Judicial  decree  for  payment  of  his  debts 
where  the  use  continues  for  tbe  public  good  aa 
originally  deeigned  by  the  grant. — Leonard  v. 
Baylen  Street  Wharf  Co.  (Fla.)  71& 

(B)  AwUoatt«B  and  Order. 

I  832.  An  administrator  alone  can  maintain 

a  suit  to  sell  lauds  for  the  payment  of  debts.— 
Kirkbride  v.  Kelly  (Ala.)  600. 

i  B35.  Tbe  administrator  and  an  heir  can- 
not Join  in  a  bill  to  sell  lands  of  the  intestate 
to  pay  debts.— Kirkbride  v.  Kelly  (Ala.)  66a 


I  375.  ConfirmatkHi  of  sale  vt  lands  of  an 
estate  for  distribatioB  la  largriy  disnctknary 
with  tbe  cbaneellor.— B«y  v.  O'NeUI  <A]a.)  9I& 

S  377.  Plaintiff  beira  ktU  to  hav<e  waived 
nullities  fn  the  sale  oi  property  in  the  aocce*- 
sion  of  their  mother  where  they  soffered  it  to 
be  had  witbont  oppoaitiML— Ettrade  t.  Kaavk 
(La.)  181. 

i  377.  Heirs  accepting  Oe  faenefita  of  a 
sacceo^Mi  aale  and  becoming  tenants  of  the 
purchaser  keU  estopped  to  dny  die  validity  of 
tbe  sale.— Estiade  v.  Kaack  (La.)  181- 

I  379.  A  sale  of  lands  for  distribtitioa  is 
unaffected  by  offer  of  a  lai^er  price  by  tbe 
bein,  made  after  confirmation  <»  tbe  aalci — 
Roy  V.  O'NeUI  (AU.)  946. 

^  382.  On  vacatiag  a  sale  of  landa  for  dis- 
tribution, a  chancellor  Ji«Id  unable  to  order 
conveyance  to  heirs  making  a  better  oBer. — 
Roy  V.  O'Neill  (Ala.)  946. 

I  388.  A  sale  of  ^woperty  nnder  order  of 
court  by  an  administrator  to  a  third  person  tn- 
terpofied  for  the  administrator  tifld  not  void  as 
to  But)seqaent  purchasers  in  good  faith  witbont 
knowledge.— Bdl  t.  Lafosae  (Uu)  687. 

X.  AOnOBSb 

Evidence  in  action  to  raforce  mechanlc'a  Ucb, 

see  Mechanics'  Uens,  f  280: 
Judgment  in  proceedings  to  enforce  medianic's 
lien,  see  Mechanics'  Liens,  {  SOi. 

^  443.  In  a  medianic's  lien  proceedinr.  a  cer- 
tain plea,  though  not  an  answer  to  the  com- 
plaint, held  improperly  adjudged  subject  to  de- 
murrer in  view  of  Code  1907,  H  2794.  279.'>.— 
Lavergne  v.  Evans  Broa.  Ctmst  Co.  (Ala.)  318. 

XI.  AOCOVHTIHO  AHD  SETTLEMEHT. 

(A)  Datr  to  Aeeout. 

I  464.  An  otdigation  to  account  imposed  by 
Judgment  on  an  adndiristrator  who  dies  prad- 
ing  appeal  will  be  transferred  to  hb  widow,  who 
makes  herself  party  to  the  appeal  as  administra- 
trix of  his  succession  and  natural  tutrix  <^ 
their  minor  children. — SacceasiiMi  of  Lenders 
(La.)  545. 

(B)  StmtlBV,  ffettliav.   Opentas.   am<  Re- 
▼lew. 

I  509.  In  a  anit  to  aet  aside  a  probate  decree, 
tbe  bill  held  to  contain  equity  In  so  far  as  it 
sought  to  impeach  a  settlement  for  fraud  in  con- 
cealing an  investment  in  bonds. — Martinea  v. 
Meyera  (Ala.)  092. 

I  509.  Code  1907,  i  3914,  was  not  intend- 
ed merely  to  authorize  the  chancery  court  to  re- 
vise a  probate  decree  by  correcting  erron  com- 
mitted when  all  the  partiea  are  cognisant  of 
tbe  facta.— Martinei  t.  Meyers  (Ala.)  562. 

EXECUTORY  CONTRACTS. 

In  general,  aee  Contiaeta. 

EXEMPLARY  DAMAGES. 

For  failure  to  deliver  telegram,  see  Telegraphs 

and  Telephones,  f  09. 
For  libel,  see  Libel  and  Slander,  |  32a 
EVir  malidoas  juxMecutlon,  see  MaUdoua  Pro*- 

ecntion,  |  6& 

EXEMPTIONS. 

See  Homestead. 

From  assessment  for  public  improvenmits,  mt* 

Municipal  Corporations,  |  434. 
From  liability  for  loss  of  or  injary  to  live  stork, 

see  Carriers,  S  218. 
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From  liability  for  negligence  or  deCanlt  In 
transmission  or  delivery  of  messagei,  aee 
Tetegrapfaa  and  Telephones,  f  54. 

From  taxation,  see  Taxation,  1  231. 

EX  PARTE  PROCEEDINGS. 

Habeas  corpus,  see  Habeas  Corptu. 

EXPERTS. 

See  Beferenee,  |  25. 

EXPERT  TESTIMONY. 

See  Criminal  Law,  S  4T8 ;  Evidence.  H  606, 
039%.  546.  653.  658. 

EXPRESS  MESSENGERS. 

As  passengexs,  see  Carriers,  |  241. 

EXPRESS  TRUSTS. 

See  Tmsts,  U  17,  18. 

EXPROPRIATION. 

See  Skninent  Domain. 

EXTENSION. 

Of  time  for  presentation,  allowance,  and  filing 
of  bills  of  exceptions,  see  Grimina)  Law  f 
1092;   ExceptionB,  Bill  of,  i  40. 
Of  time  in  judicial  proceedings  in  general,  re- 
Tiew  of  discretion,  see  Appeal  and  Error,  S 


960. 


EXTRADITION. 


Return  to  writ  of  habeas  corpus  to  procure 
discbarge;  aee  Habeas  Corpus,  i  76. 

EXTRINSIC  EVIDENCE. 

Xb  seneza],  see  Bfridence,  H  890-462. 

FACT. 

Evidence  of  matters  of  fact  or  concluEdons,  see 

Evidence,  |  471. 
Judicial  notice  of  facts,  see  Kvldeuce,  fi|  20,  32. 
Presumptions  as  to  continuance  of  fact,  see 

Evidence,  i  07. 
Questions  of  law  and  fact,  prorlnoe  of  court 

and  Jur7,  see  Oriminal  Law,  |  730;  Trial,  |§ 

134-145. 

FACTORIZING  PROCESS. 

See  Qamishment. 

FACTORS. 

See  Brokers. 

FALSE  IMPRISONMENT. 

See  MaUdons  Prosecution. 

I.  OIVXL  XZABIUTT. 

(B)  Aetiaaa. 

Best  and  seccmdary  evidence,  see  Evidence,  { 
181. 

S  20.  la  an  action  for  false  Imprisonment, 
the  court  did  not  err  In  excluding  all  of  plain- 
tiCTs  evidence  as  to  the  cfaaree  afcaiuBt  him, 
where  be  failed  to  introduce  the  affidavit  and 
warrant  on  wblcb  the  proaecution  was  based. — 
Engle  T.  Pattoraon  (Ala.)  397. 

1  23.  In  an  action  against  a  corporation  for 
false  Imprisonment,  certain  evidence  held  ad- 
missible as  bearing  on  the  question  whether  the 


deputv  sheriff  arresting  plaintiff  was  acting  as 
defendant's  asenL— Ablngdc 
(Ala.)  S96. 


Ion  Mills  T.  Orogaa 


FALSE  PRETENSES. 

Forgery,  see  Forgery. 

FALSE  REPRESENTATIONS. 

See  Fraud. 

Affecting  validly  of  deed,  see  Deeds,  |  70. 
Affecting  validity  of  sale^  see  Vendor  and  Fur> 
chaser,  {  33. 

FALSE  SWEARING. 

See  Perjury. 

FALSIFYING. 

Instrumenta  In  geneial,  see  Forgery. 

FAMILY. 

See  Husband  and  Wife ;  Parent  and  Child. 
Homestead,  see  Homestead. 

FAMILY  MEETING. 

To  determine  custody  of  children  on  divorce 
of  parents,  aee  Divorce^  |  301. 

FARMS. 

Farming  on  shares,  see  landlord  and  Tenant, 
I  323. 

FATHER. 

See  Parent  and  Child. 


See  Negligence. 


FAULT. 
FEES. 


License  fees  In  general,  see  licenses,  I  32. 

Of  witnesses,  see  Witnesaes,  §  32. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  M  159.  198.  216.  271, 
270. 

FEME  COVERT; 

Bee  Husband  and  Wife. 

FENCES. 

Animt^ia  numiug  at  large,  see  Animals,  |  50. 


FERRIES. 

n.  B£G17I.ATXOIf  Alf1>  OPERATION. 

S  33.  In  an  action  to  recover  for  the  death  of 
plaintiff's  mother  In  attempting  to  board  a  fer- 
ry boat,  evidence  held  to  show  decedent  guilty 
of  contributory  nedigencc—Williama  T.  Union 
Ferry  Co.  (La.)  678. 

FIDEI  COMMISSUM. 

See  Ferpetnltiee,  1 4;  Trusts. 

FIDUCIARY  RELATIONS. 

See   Brokers;    ^rtnershlp;    Principal  and 

Acent;  Trusts. 
Between  coxporatlona  and  Hkdr  officers  or 

agents,  see  Corporationa,  H  SOB.  320. 


FIERI  FACIAS. 


See  Elzecution. 
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FILING. 

Proposed  case  or  statement  on  appeal,  Me  Ap- 
peal and  E3nor,  |  665. 

Record  on  appeal  or  writ  of  «Ror,  aea  Appeal 
and  Error,  11  627»  628. 

FILIUS  NULLIUS. 

See  Bastards. 

FINAL  ACCOUNTS. 

Of  exeeators  and  adminlstiaton,  see  Bxecnton 
and  Administrators.  |S  609. 

FINDING  LOST  GOODS. 

Bewarda  for  recovery  of  lost  property ,  see  Be- 
warda. 

FINDINGS. 

Contrary  to  law  or  eTidence,  irronnd  for  new 

trial,  see  New  Trial,  {{  71,  76. 
Review  in  appellate  court,  see  Appeal  and  Hr- 

ror,  II  70i  1008,  1017,  1020;  Giimlnal 

Lew,  I  1158. 

FIRE  INSURANCE. 

See  Insaranc& 

FIRE  INSURANCE  PATROL 

As  charitable  assoctetlons,  see  Charities,  |  tf. 

FIRES. 

civil  liability  for  injuries  from  fires  caused  by 
operation  of  rairroad,  see  Railroads,  H  409- 
4S5. 

FISCAL  MANAGEMENT. 

Of  counties,  see  CountieB,  |f  152-178. 

Of  maoicipal  corporations,  see  Municipal  Gor^ 
porations.  H  918-1000. 

Of  school  districts,  see  Schools  and  School  Dis- 
tricts, I  103. 

FISH. 

BestralninK  criminal  proceedings,  see  Injunc- 
tions, I  lOB. 

FIXTURES. 

I  21.  An  engine,  placed  on  a  concrete  fonn- 
datioD  and  attached  thereto  by  steel  bolts,  held 
not  changed  from  a  chattel  to  realty. — Botme  t. 
MendenhaU  Lumber  Co.  (Miss.)  584. 

FUTS. 

Ownership  end  control,  see  Public  Lands,  || 
68,  61. 

FLIGHT. 

Of  accused  as  eTidrace  of  gail^  see  Criminal' 
Law,  I  861. 

FLOWAGE. 

See  Waters  and  Water  Couzset,  H  171,  17& 

FOOD. 

Poisons,  see  Poisons. 

{  14.  Certain  possession  of  milk  below  the 
standard  AeM  not  "possession  for  sale"  within 
the  city  ordinance  making  snch  possesaion  of 
milk  adulterated  or  below  the  legal  standard 
lunishable  by  fine  or  imprisonment — City  of 
s'ew  Orleans  t.  Villere  (La.)  682. 


FORCED  SALE 

See  Judicial  SiUas. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

Removal  of  cause  from  justice's  court  to  court 

of  record,  aee  Jasticea  of  the  Peaces  1  7&. 
Trespass,  see  Trespass. 

I.  OlVn.  WABTTiTTT. 

S  4.  In  the  amendment  added  in  1879  (Acts 

1878-79,  p.  49)  to  Code  1907.  t  4262,  "peaceable 
entry"  held  to  mean  an  intruuon  thou^  peace- 
able OD  plaintiff's  prior  actual  poaseesion.— Self 
V.  Comer  (Ala.)  336. 

SO.  One  cannot  invoke  the  remedy  of  unlaw- 
entry  and  detainer  nnless  be  lias  been  de- 
prived of  the  posaession  of  the  land  sought  to 
be  recovered  by  it— Robinson  v.  Boggan  (Misa.) 
705. 

I  17.  Under  Code  1906.  1  5088,  the  remedy 
of  unlawful  entry  and  detainer  must  be  invt^ed 
within  a  rear  after  the  deprivotiott  of  the  pos- 
session of  the  land  sou^t  to  be  recovered.— 
Robinsoa  t.  Bonan  ^iss.)  705. 

FORECLOSURE 

Of  mechanics'  Hens,  see  Ifecbanic^  Llena,  || 
268,  304. 

Of  mortgages,  see  Mortgages,  H  338.  380.  468. 

FOREIGN  ATTACHMENT. 

See  Gainiahment 

FOREIGN  CORPORATIONS. 

See  Corporations,  |  672. 

FOREIGN  LANGUAGE 

Sufficiency  of  publication  of  notice  in  paper 
printed  in  foreign  language  tee  Newspapeis, 
t  3. 

FOREIGN  WILLS. 

Operation  and  effect  of  fordgn  probate  or  jodg^ 
ment  see  Wills,  |  484. 

FOREMAN. 

Of  grand  Jury,  signature  to  indictment,  aee  In- 
dictment and  Information,  |  88. 

FORFEITURES. 

CoQstruction  of  contract^  aee  ContrafitB,  I  22i!. 
Jurisdiction  and  xelief  in  eiiaity.  aee  Equity, 


Of  insurance,  estoppel  or  waiver  affectinc  right, 

see  Insurance.  H  375-388. 
Relief  against  forfeitures  under  contracts,  see 

Contracts,  {  321. 
Seisures  for  enforcement  of  forfeiturea,  see 
Searches  and  Seinres. 

FORGERY. 

Aider  of  Indictment  by  ventict  see  Indictmmt 

and  Information,  |  202. 
Payment  of  forsed  paper  by  bank,  see  Banks 

and  Banking,  f  1^. 
Repugnancy  in  indtctmeDt,  see  Indictment  and 

Information,  |  73. 

I  7.  A  trade  check  in  the  form  of  a  pmni' 
issory  note  payable  in  merchandise  hHd  a  not*. 
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and  subject  of  forgeiTt  since  tlie  enactmrat  of 
Acta  1908,  Ho.  m~State  t.  White  (La.)  238. 

1  16.  The  forgery  of  an  acceptance  of  serv- 
ice and  waiver  of  citation  of  defendant  to  a 
petition  for  dirorce  was  fraudulently  uttered, 
when  It  was  filed  as  a  public  record  and  use 
made  of  it  in  obtaining  a  divorce.— State  t. 
Strlngfellow  (La.)  1003. 

I  SI.  iai  Indictment  for  forging  a  public 
document  held  not  defective  because  failing  to 
allege  that  accused  was  an  attorney  at  law.  in 
view  of  Rev.  St  i  833^tate  v.  fitringfellow 
(La.)  1002. 

I  SL  In  a  proaecntira  for  foning  an  ac- 
ceptance of  service  and  waiver  of  dtatira  in 
divorce,  failure  of  the  Indictment  to  name  the 
instrument  upon  which  such  acceptance  and 
waiver  were  foixed  as  a  petition  held  not  to 
render  tbe'  indictment  inauffident.— State  t. 
Stringtellow  (La.)  1002. 

f  81.  Where  the  indictment  for  forging  a 
public  record  clearly  describes  the  instrument, 
It  is  not  fatal  that  It  omits  to  call  It  a  public 
recoxd.— State  t.  -StrUicfellow  (La.)  1002. 

FORMER  ADJUDICATION. 

(^ration  and  ^eet  in  graeral,  see  Judgment. 
Is  668-747. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  Criminal  Law,  |  200. 

FORMS  OF  ACTION. 

See  Action,  S  30 ;  Assumpsit,  Action  of ;  Detin- 
ue; Kjectment;  Forcible  Entry  and  Detain- 
er, la  4-17;  Replevin;  Trespass,  H  47,  68; 
Trover  and  Conversion. 

FORNICATION. 

See  Miscegenation ;  Seduction. 


See  Constttatlonal  Law, 
297. 


FOURTEENTH  AMENDMENT. 

206,  212.  247.  278. 

FRANCHISES. 

Granta  by  municipal  corporations,  right  to  use 

street  for  purposes  other  than  hlgnway,  see 

MunJdpal  Corporations,  |  682. 
Sale  of  property  of  decedent  under  order  of 

court,  see  Ezecntors  and  Admlnlstratoxs,  I 

320. 

I  1.  A  franchise  is  a  special  privilege  con- 
ferred by  governmental  autbority  to  do  some- 
thing that  cannot  be  done  of  common  right,  and 
is  an  incorporeal  hereditament. — Leonanl  v. 
Baylen  Street  Wharf  Co.  (Fla.)  718. 

S  3.  Prirate  rights  in  franchises  are  confined 
to  a  proper  use  of  them  for  tbe  general  welfare, 
subject  to  lawful  governmental  regulation. — 
Leonard  v.  Baylen  Street  Wharf  Co.  (Fla.)  718. 

I  S.  Tbe  character  and  extent  of  the  right 
granted  In  the  use  of  a  franchise  depend  upon 
the  terms  of  tbe  grant,  the  nature  of  the  fran- 
chise, and  the  purpose  designed  to  be  accom- 
plished.—Leonard  v.  Baylen  Street  Wharf  Co. 
(Fla.)  718. 

{  11.  When  a  particular  use  of  a  francbiM 
ceases  by  nonuse,  forfeiture,  limitation,  or  oth- 
erwise, the  further  use  may  be  granted  or  per- 
mitted  to  otbera.— Leonard  t.  Baylen  Street 
Wharf  Go.  (Fla.)  718. 

FRATERNAL  ASSOCIATIONS. 

8k  Insurance,  §|  603.  793. 


FRAUD. 

Conveyances  and  transactions  fraudulent  as  to 
creditors  or  subsequent  purchasers,  see  Fraud- 
ulent Gonveyayces. 

Offenses  involving  fraud,  see  EimbeaBlement ; 

Forgery. 

Parol  or  extrinsic  evidence  to  show  fraud,  see 
Evidence,  i  434. 

By  porfteulor  clanea  of  persona,  or  personf  in 

particular  relation$. 
Applicants  for  faunzanoe,  see  Insurance,  U 

^81,  282. 
Passengers,  see  Carrier*.  {  23d. 
Vendors  of  land,  aee  Vendw  and  Pordiaaer, 

I  33. 

In  particvlar  clattei  of  conveyancea,  eonirocia, 
transaction*,  or  proceedings. 

See  Deeds,  I  70;  Insurance.  H  281,  282;  Judg- 
ment, I  till. 

Contracts  for  transportation,  see  Orriers,  | 
239.  i~  . 

Payment  of  forged  or  altered  paper  by  bank, 

see  Banks  and  Banking,  i  148. 
Sales,  see  Vendor  and  Purchaser,  |  33. 

Partjcular  remedies. 
Collateral  attadc  on  Judgment,  see  Judgment, 
I  511. 

Vacation  of  decree  on  accounting  by  adminis- 
trator, see  Eixecntora  and  Adminlstraton,  | 
809, 

I.  DECEPTIOir  COWSTITUTniQ 
FRAUD.  AWD  XJABIUTT 
THEREFOR. 

I  3.  Acts  constituting  actlonaUe  fraud,  stat- 
ed.-0«wln  t.  SbieldB  (AU.)  887. 

I  6.  One  loaning  money  to  a  purchaser  held 
not  entitled  to  sue  the  vendor  to  recover  the 
same  on  the  ground  ot  fraud.— Mnrphree  t. 

CliBby  (Ala.)  007. 

S  13.  A  party  asserting  facts  cannot  com- 
plain that  the  other  took  him  at  his  word.— 
Shahan  v.  Brown  (Ala.)  737. 

S  22.  Where  statements  are  made  of  facts, 
which  could  be  assumed  to  be  witbin  the  knowl- 
edge of  the  person  making  them,  the  person  to 
whom  they  are  made  has  a  right  to  rely  upon 
them,  and  in  tbe  absence  ot  knowledge  of  his 
own  which  would  arouse  suspicion  he  is  not 
bound  to  make  inquiries  or  examine  for  him- 
selt— Sbahan  t.  Brown  (Ala.)  737. 

n.  ACTIOITB. 

(B)  Trtml,  jBdament,  mad  Berlew. 

S  64,  Under  the  evidence  in  a  soft  for  fraud- 
ulently inducing  plaintiEE  to  purchase  defend- 
ant's salary,  held,  that  the  act  of  March  9,  lUOl 
(Loc.  Laws  1900-01,  p.  2685),  regulating  the 
business  of  money  brokers,  bad  no  application, 
and  that  the  court  erred  in  giving  an  affirmative 
charge  for  defendauL— Max  J,  Winkler  Broker- 
age Co.  V.  Darby  (Ala.)  28. 

in.  CRIMINAL  RESPOKSIBZUTT. 

See  Embezzlement;  Forgery. 

FRAUDS,  STATUTE  OF. 

Validity  of  oral  tnuti,  see  Tmsts,  H  17.  18. 

m.  PROMISES  TO  AHSWXnR  FOB 
DEBT.  DEFAULT  OR  MI8GAB- 
RIAGE  OF  ANOTHER, 

S  33.  An  astiignor  of  a  note  to  a  creditor,  if 
not  in  payment  of  a  debt  to  him,  held  a  good 
consideration  for  his  promise  to  pay  the  as- 
signor's debt  to  a  third  person.— Byra  v.  Hick- 
man (Ala.)  426. 


For  esses  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Indexes  see  same  tople  and  section  (II  NUUBSa 
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I  83.  An  agreement  of  a.  third  person,  for  a 
consideration  moving  from  a  debtor  or  for  a 
detriment  softered  by  a  debtor,  to  pay  tiie  debt 
to  tne  creditor,  held  not  within  the  statute  of 
(raoda.— Byrd  v.  Hickman  (AJa.)  42(i. 

* 

vn.  nALun  of  goods. 

(B)  Aefl«vt«&ee  of  Part  of  Goods* 

S  89.  A  common  carrier  ftcid  not  an  agent 
anthorlzed  to  accept  and  receipt  for  goods  for 
the  buyer  so  aa  to  take  the  case  out  of  the 
statute  of  frauds.— United  Hardware-Fumitare 
Co.  y.  Blue  (Fla.)  364. 

I  89.  To  bring  a  continct  for  sale  of  goods 
within  the  exception  of  Qen.  St.  1906.  S  2518, 
making  contracts  for  sale  of  goods  void  unless 
the  buyer  shall  accept  the  goods,  etc.,  held,  that 
an  act  of  the  buyer  signi&ed  an  intent  to  accept 
as  a  performance  of  the  contract  as  required. 
—United  Haxdwake-Fnmitnre  Ca  t.  Blae  (FUO 
364. 

vm:  BEatrxsiTEs  ahd  sufi'iuiehot 

OF  WBITIH6. 

I  106.  Letter  held  insufficient  for  Indefinite- 
ness  to  constitute  a  memorandum  of  a  contract 
within  the  statute  of  frauds.- Ocala  Cooperage 
Co.  V.  Florida  Cooperage  Co.  (Fla.)  la 

I  115.  The  entry  in  the  seller's  account  booh 
is  not  a  mnnorandam  li^ed  by  the  pai^ty  to  be 
charged  wltliin  the  meaning  of  Oen.  St.  1906,  1 
2518.— United  Hardwaze-Fumltara  Co.  t.  Blue 
(Fla.)  364. 

FRAUDULENT  CONVEYANCES. 

By  partner,  see  Partnership,  |  183. 

I.  TBAWSFiaM  Airo  TRAlTSAOTIOirS 
XNTAUD. 

(D)  Indebtodnes*.  iDVolvencr,  aad  iMtent 
of  Ormstor. 

f  66.  GonTeyance  of  a  lot  to  defendant's  wife 
pending  mechanic's  lien  proceedings  against  de- 
fendant and  the  contractor,  htld  a  fraud  upon 
complainant's  rights  under  a  Hen  subsequently 
adjudged.— Washington  t.  Arnold  (Ala.)  463. 

I  69.  Where  an  alleged  fraudulent  convey- 
ance, assailed  by  a  surety,  was  executed  before 
the  surety's  lAUgation,  the  surety  was  a  sub- 
ssQuent  creditor  bound  to  stove  actual  fraud. 
—Smith  T.  PltU  (AU.)  4027 

I  69.  Subsequent  creditors,  in  order  to  attack 
a  fraudulent  conveyance,  must  show  actual 
fraud.— Smith  t.  Pitts  (Ala.)  402. 

S  69.  Where  a  conveyance  by  a  debtor  is  in- 
fected  by  actual  fraud  with  an  anticipatory  in- 
tent to  defraud  sabsequent  creditors,  the  con* 
veyance  la  voidable.- Smith  t.  Pitts  (Ala.)  402. 


(B)  Coualdormdon. 

I  87.  Under  Civ.  Code,  arts.  1986,  2668, 
money  paid  to  a  bank  by  virtue  of  an  assign- 
ment  given  to  the  hank  by  a  debtw  held  not 
subject  to  a  revocatory  action. — Cox  v.  First 
Nat.  Bank  of  Lake  Charies  (La.)  227. 

{  87.  A  payment  of  money  to  a  bank  by  vir- 
tue of  a  sale  of  credit  held  to  operate  as  an 
extinguish  ment  of  a  debt  due  before  four 
months  before  the  bankruptcy  of  the  debtor, 
and  hence  not  a  preference  within  Bankruptcy 
Act  July  1,  1898,  c.  541,  S  00a.  30  Stat.  562 
(U.  S.  Comp.  St.  1901.  p.  3445),  as  amended 
hy  Art  Feb.  6,  1903.  c  487,  $  13.  32  Stat. 
7i)9  <U.  S.  Comp.  St  Sopp.  190&  p.  1314).— 
Cox  V.  First  Nat  Bank  of  Lake  (Tharlea  (La.) 
227. 

(I)  RetOBtIo*  of  Po*se«Bion  or  Apparomt 

Title  by  Grmntor. 

{  142.  Where  a  deed  of  trust  does  not  in  ex- 
press terms  provide  for  the  c«»itinoance  in  busi- 


ness of  the  grantors,  selling  and  Teplenishioc 
stock  in  the  nsual  course  of  doing,  it  is  not  void 
on  its  face.— Newton  Oil  ft  Mfg.  Go.  v.  Carr 
(Miss.)  358. 

S  142.  A  deed  of  trust  under  whidi  mortga- 
gors continued  to  sell  out  and  replenish  stock  of 
goods  mortgaged,  held  traudolent  and  void  as 
to  oreditofH.— Newton  Oil  ft  Mfg.  Co.  t.  Carr 
(Miss.)  353. 

m.  KEMEDTEn  OF  CREDITORS  AMD 
PUKOKASERS. 

(A)  Porsoaa  Batltlad  to  AiSaort  iBvalMlty. 

f  218.  EiQuity  has  jnrisdictlMi  of  a  surety's 
bill  to  set  aside  alleged  fraudnlent  conveyances 
b^the  principal  debtor.— Smith  v.  Pitta  (Ala.) 

S  218.  A  surety,  to  set  aside  alleged  fraudu- 
lent conveyances  by  the  principal  debtor  and  to 
subject  the  laud  to  the  surety  s  reimbursement 
must  have  paid  the  original  debt  before  suit 
brought.— Smith  v.  Pitts  (Ala.)  402. 

i  218.  Payment  of  a  debt  by  a  surety.  In  or- 
der to  entitle  him  to  sue  the  debtor  to  eet  aside 
fraudulent  couveyances  for  the  surety's  reim- 
bursement may  be  affected  by  the  delivery  to 
the  creditor  of  anything  which  is  accepted  in 
discharge  of  the  debt.— Smith  v.  Pitts  (Ala.) 
402. 

§  218.  A  surety  is  a  "creditor"  of  the  prin- 
cipal debtor  from  the  inception  of  the  contio- 
gent  liability,  and  will  be  protected  against 
fraudulent  conveyances  by  his  principal  pending 
such  UabUlt7.-^ith  T.  Pitts  (Ala.)  402. 

(C)  RlKlit  of  AetlOB  to  Set  Aaldo  Tnmi^ 

for,  mmA  Defcnseo. 

I  239.  Complainant  held  to  have  no  adequate 
legal  remedy,  so  that  equity  will  grant  rvlief  by 
setting  a  fraudulent  conveyance  aside. — ^Wash- 
ington V.  Arnold  (Ala.)  463. 

(D)  Jwladletlon,  lilmltations,  mmA  LBehM. 

Commencement  of  adverse  poraeasion  by  fraud- 
ulent grantee,  see  Adverse  Possession,  f  42. 

(F)  PleMdlB*. 

I  263.  Allegations  of  fraud  In  a  suit  to  set 
aside  a  conveyance  as  a  fraud  upon  complain- 
ant's rights  held  sufficient— Washington  v.  Ar- 
nold (Ala.)  463. 

f  263.  A  bill  to  set  aside  an  alleged  omvey- 
ance  as  fraudulent  failing  to  aver  that  the 
grantee  knew  of  or  participated  in  the  fraud, 
r«  defective:— Martines  v.  Meyers  (Ala.)  592. 

? 266.  In  a  suit  by  a  surety  to  set  aside  cer 
n  alleged  fraudulent  conveyances,  a  plea  of 
homestead  by  the  debtor's  widow  as  to  the  prop- 
erty conveyed  to  her  held  sufficient — Smith  v. 
Pitta  (Ala.)  402. 

(G)  BTldeaeo. 

{  271.  The  burden  Is  on  a  person  attading 
a  fraudulent  conveyance  to  show  actual  fraud. 
—Smith  V.  Pitts  (Ala.)  402. 

I  295.  Evidence  held  to  require  a  findlu  that 
a  surety.  In  a  salt  by  him  to  set  aude  aneged 
fraudulent  conveyances  by  the  principal  debtor, 
did  not  pay  the  debt  before  suit  brought  and 
therefore  conld  not  maintain  tlw  suitr-Sntfth 
V.  Pkts  (AU.)  402. 

FREIGHT. 

Carriage  of  goods,  see  Carriers,  |S  39-188. 
Carriage  of  live  stock,  see  Carriers,  H  205, 
229. 

FREIGHT  TRAINS. 

Fare  required  as  to  paaseBgera,  MO  Chniers, 

S  280. 
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INDBX-DIGSIT. 


FRIGHT. 

BVighteninr  animals  on  street;  m  Municipal 
Corporations,  {  705. 

FRIVOLOUS  APPEAL. 

Damaces  and  poialtiefl,  we  Costa,  I  200. 

FUNDS. 

PubUe  fvnds.  see  Counties,  t%  152-178;  Mu- 
iddpal  Coipondona,  ||  918-1000. 

FUTURE  ESTATES. 

Restrictiona  acalnst  perpetnitiea,  see  Perpetai- 
tles.  1  4. 

GAMING. 

m.  OBIMINAI.  BESFONSIBliirrT. 

GoDCuxrent  exercise  of  power  br  state  and  ma- 
i^dpality  to  probibit  sambtlnf  houses,  see 
tfnnlcipal  Coiporationa,  S  OBZ. 

GARNISHMENT. 

See  AttachmenL 

V.  UEir  OF  QABinmnimrr  aud 

UABIXJTT  OF  OAUaSHBE. 

I  lOS.  A  lien  under  garnishment  held  sobor- 
Anate  to  an  assignment. — Canterbury  &  Glider 
T.  Marengo  Abstract  Co.  (Ala.)  388. 

VI.  PBOOEEDIHOS  TO  SUPPORT  OR 
EHFOROE. 

f  144.  A  garnishee's  answer  sbonid  clearly 
admit  liability  before  beins  beld  at  variance 
with  an  express  denial  tberein. — Hattlesburg 
Trust  &  Banking  Co.  v.  Hood  (Miss.)  790. 

S  144.  A  garnishee's  answer  held  not  losuffi- 
olent  to  require  contest  as  admlttiiMt  Uability. — 
Hattiesbnrg  Trust  ft  Banking  Co.  t.  Hood 

(Miss.)  790. 

$  148.  A  gamisbee's  nncontested  ai»wer  de- 
nying indebtednvB  is  condusive. — Hattiesbuzg 
Tmst  ft  Bankiiu  Co.  T.  Hood  (Miss^  790. 

GIFTS. 

Charitable  gifts,  see  Cbarities. 

I.  IHTER  VIVOS. 

Aclcnowledgment  of  gift  of  laud,  see  A^nowl- 

edgment,  {  10. 
AdTanrements,  see  Descent  and  DvBtribution* 

I  100. 

I  26.  A  deed  of  gift  of  lands  held  void,  under 
Civ.  Code.  art.  3536.— Baker  v.  Baker  (La.)  115. 

$  41.  A  donor,  id  an  action  to  annul  the 
donation,  may  set  up  different  grounds. — Baker 
T.  Baker  (La.)  115. 

%  41.  Where  a  donation  is  annulled  for  non- 
performance of  conditicms,  the  property  reverts 
to  tlie  donor,  free  from  all  incumbrances  creat- 
ed by  the  donee,  under  the  express  provisions  of 
Civ.  Code,  art.  1568.— Baker  t.  Baker  (£a.)  115. 

I  41.  A  donee  of  land  held  to  have  no  equi- 
table claim  for  improvements  upon  annulment 
of  the  donation,  where  the  cost  ts  less  than  the 
value  of  timber  thereon  converted  by  hint- 
Baker  T.  Baker  (La.)  115. 

i  41.  Ri^t  of  donor  to  revoke  a  donation  of 
lands,  ander  Oiv.  Code,  art.  1550,  subd.  4,  sta^ 
ed.— Baker  v.  Baker  (La.)  115. 


GOOD  FAITH. 

Affecting  liabEItty  f or  pubUcatloa  of  privileged 
communication,  see  Libel  and  Slander,  |  60. 

Of  mortgagee,  see  Mortgages,  {  154. 

Of  purchaser  of  Koods,  see  Sales,  §)i  234,  235. 

Of  purcbaiter  of  land,  see  Vendor  and  Purchas- 
er. H  220,  283. 

Of  purchasere  of  property  of  decedent  at  sale 
nnder  order  of  conrt,  see  E^xecutors  and  Ad- 
ministrators, I  388. 

Of  purchaser  of  property  sold  on  execution,  see 
Execution,  |  272. 

GOODS. 

See  Property. 

Mortgage,  Bee  Chattel  Hortgaget. 
Sale,  see  Sales. 

GOOD  WILL 

Contracts  In  restraint  of  trade,  see  Gootraets, 
S  116. 

GOSSIP. 

Privtleiced  eommnnicatlona,  see  IJbel  and  Slan- 
der. |  S4. 

GOVERNMENT. 

See  States. 

Distribution  of  governmental  powers,  see  Gon- 
stitutioaal  Law,  i|  60.  70. 

GRAND  JURY. 

See  Indictment  and  Information* 
AdmisBibtlity  of  docket  in  action  for  malicion^ 
prosecution,  see  Malicions  Prosecution,  |  61. 

S  8.  Objection  to  the  formation  of  a  xrand 
jury  held  allowable  In  certain  cases  notwith- 
standing Code  1907, 1  7572.— Ciemmons  v.  State 
(Ala.)  467. 

i  10.  Under  Local  Acts  1007,  p.  206,  S  29. 
held,  that  the  judge  of  tfae  Morgan  county  law 
and  equity  court  could  order  the  jury  commiR- 
aion  to  draw  a  special  grand  jury  where  one 
had  not  been  drawn  for  a  regular  term  notwitli- 
standintc  Code  1907,  $  7257.— Clemmona  v.  State 
(Ala.)  467. 

GRANTS. 

See  Deeds. 

Of  public  lands,  see  Public  Lands. 

Of  right  to  use  streets  fbr  purposes,  other 

than  highway,  see  Municipal  Corporations, 

i  682. 

GRAVEYARDS. 

Dedication  to  public  use,  see  Dedication,  |  la 

GUARANTY. 

See  Principal  and  Surety.  * 
Application  of  statute  of  frauds  see  Frauds, 
Statute  of,  i  33. 

I.  REQUISITES  AND  VAI.IDITT. 

9  25.  Evidence  held  to  show  that  plaintiff 
sold  goods  to  a  tbird  person  under  an  agreement 
with  defendant  that  the  goods  should  be  con- 
signed to  defendant  and  the  price  charged  to  his 
account.— A.  H.  Andrews  Co.  t.  Stowers  Furni- 
ture Ca  (Ala.)  816. 

m.  DISCHARGE  OF  GUARANTOR. 

i  50.  A  guarantor  held  absolved  txom  Uabil* 
ity  nnder  the  contract  of  gnarantj  l»eeause  of 
breach  by  tbe  other  party^— A.  H.  Andrews  Cd^ 
V.  Stowers  Furniture  Co.  (Ala.)  316. 
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GUARANTY  INSURANCE. 

Sea  Iiunraiice,  {  512. 

GUARDIAN  AD  LITEM. 

In  actiOD  by  or  against  insane  person,  sea  In- 
sane Persons,  |  54. 

GUARDIAN  AND  WARD. 

See  Parent  and  Child. 

Guardian  ad  litem,  see  Insane  Persons,  I  94. 
Matters  relatlne  to  infants  and  their  property 
izrespectiTe  of  guardianship,  see  Infants. 

n.  AFPOnmnprr.  avAUETOATxoir, 

AKD  TEHVBB  OF  OUABDIAR. 

Fnsnmptl<Hi  of  capacity  to  select  gnardian,  see 
Infants,  |  2. 

m.  CmSTODT  AND  CASE  OF  WABD'8 

PERSOK  aus  estate. 

Custody  and  control  of  child,  see  Parait  and 
Child,  i  2. 

HABEAS  CORPUS. 

I.  NATURE  AND  OBOUNDS  OF 
KBIIEDT. 

t  27.  If  an  affidavit  upon  which  a  criminal 

ErosecutioQ  in  a  court  of  limited  jurisdiction  is 
Etsed  does  not  eet  forth  the  facts  showing  juris- 
diction, the  question  may  be  raised  by  writ  of 
habeas  corpus.— State  t.  Rose  (La.)  165,  167. 

t  80.  On  habeas  corpus  by  one  convicted  oC 
crime,  petitioner  must  show  that  the  judgment 
and  sentence  vere  so  fatally  defective  as  to  be 
vold.-Gofer  v.  Slate  (Ala.)  934. 

I  34.  On  habeas  coipua  to  obtain  poisesBlon 
of  child  reiqrandent  may  show  any  good  reason 
why  relief  should  tw  refined.— parte  Byan 

(La.)  573. 

n.  JUKISmOTION,  prooeedinos, 
AND  KEIJEF. 

S  78.  A  return  to  a  writ  of  habeas  corpus  In 
extradition  proceedings,  showing  a  demand  for 
the  prisoner,  a  copy  of  the  iodictment  or  affi- 
davit charging  a  crime  certified  as  authentic, 
and  a  warrant  of  the  Governor  authorizing  the 
arrest,  held  to  establish  a  prima  facie  case. — 
Campbell  v.  State  (Ala.)  399. 

L86.  A  judgment  entry  in  a  criminal  case 
g  clothed  with  jurisdiction  in  facie^  and  its 
due  authentication  not  being  denied,  it  was, 
on  the  hearing  of  a  writ  of  habeas  corpus,  to 
be  taken  as  conclusively  showing  the  true  his- 
tory of  the  proceedings  in  the  trial  court. — Cofer 
V.  State  (Ala.)  934. 

8  85.  .  Dismissal  of  writ  of  habeas  corpus 
brou^t  by  father  to  obtain  custody  of  child  held 

S roper  under  the  evidence.— fix  parte  Ryan  (La.) 
73. 

I  03.  Under  Code  1906. 1  2409.  a  decree  keU 
to  fix  the  right  of  the  cnstooy  of  minor  wards  fa 
the  guardian.— Hemdon  v.  Boaner  (Miss.)  513. 

99.  Welfare  of  child  will  be  considered  on 
application  for  writ  of  habeas  corpus  by  fother 
to  recover  possession  of  the  child.— Ex  parte 
Ryan  (La.)  673. 

I  99.  Relator  havtog  brought  habeas  cwrpus 
to  recover  custody  of  minor  child,  the  coort,  on 
conaideratfon  of  all  the  issues,  will  determine 
whether  a  proper  case  has  been  shown  aeeord- 
It^to  its  interposition.— Bz  parte  Ryan  (Ia.) 


HABITATION, 


See  DomicUa. 


HANDWRITING. 

Awointment  of  experts  by  court,  see  Reference. 
I  25. 

HARMLESS  ERROR. 

In  dvll  actions,  see  Appeal  and  Error,  SI 

1026,  1068. 

In  criminal  prosecutions,  see  Criminal  Law,  H 
1162.  1177;  Homicide,  IS  338.  340. 

HAWKERS  AND  PEDDLERS. 

Power  of  courts  to  determine  amount  of  li- 
cense tax.  see  Constltuttonal  Law,  |  68. 

Special  laws  r^ulating  and  Ucenslng,  aee  Stat- 
utes. S  81. 

I  2.  Act  No.  49  of  1904,  regulating  and  li- 
censing hawkers  and  peddlers,  held  repealed,  in 
so  far  as  it  excepted  persona  selling  eggs  and 
poultry,  by  Act  Mo.  290  of  1906,  amendine  and 
re-enacting  the  former  act— Floumoy  v.  Walker 
(lA.)  673. 

S  3.  Any  one  who  peddles  is  a  "iteddler" 
within  Act  No.  295  tit  1908,  ImapectiTe  oC  what 
he  buys  and  sells.— Floumoy  v.  Walker  (fM.) 
678. 

HEALTH. 

Regulation  of  manufacture,  sale,  and  use  of  ar- 
ticles of  food  or  drink,  see  Food. 

Regulation  of  manufacture,  sale,  and  Dse  of 
poisons,  see  Poiscms. 

Regulation  of  practice  of  medidne,  sea  niyn- 
aans  and  Surgeons. 

I.  BOABS8  OF  HEAI.TH  AND  SANI- 
TART  OFFICERS. 

I  7.  Under  Code  1906,  {  2509,  it  is  the  duty 
of  the  board  of  supervisors  to  fix  the  salary  of 
a  county  health  officer  in  advance  of  his  ap> 
pointment :  but,  in  the  event  that  it  falls  to  oo 
so,  it  may  fix  his  salary  at  a  later  date. — ^AdaoH 
County  T.  Aikman  (Miss.)  513. 

1  7.  Where  a  health  officer's  salary  bad  been 
SoO  per  month,  and  after  his  reappointment  it 
was  reduced  to  $25  per  month  by  the  board  of 
supervisors,  In  a  suit  for  salary  he  could  only 
recover  the  amount  fixed  by  the  board;  his 
remedy,  if  dissatisfied  with  the  allowance,  being 
an  appeal  from  the  order  fixing  the  salary.— 
Adams  County  t.  Aikman  (Miss.)  613. 

n.  &EOUX.ATIONS  AND  OFFSNSBl. 

Regulation  of  mauufactuie,  sale,  and  use  of  ar- 
ticles of  food  or  drink,  Food. 

Regulation  of  manufacture,  sale,  and  use  of 
poisons,  see  Poisons. 

Regulation  of  practice  of  medicine,  see  Physi- 
ciMBB  and  Surgeona. 


HEARING.' 

Luity,  see  ^g^<7>  JL  241. 


On  demurrer  In 

On  demurrer  to  evldrace,  aee  Trial,  f  ftML 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  S|  419-421:  EMdence,  H 
317,  824. 

HEAT. 

Dnt^^f  carrier  to  heat  coaches,  sec  Carriers. 

Injaries  to  jMSsengeis  from  Csllofe  to  heat 
cars,  see  Carriers.  H  S17,  837< 
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HEIRS. 

See,  Descent  and  Distribation. 

Bill  for  sale  of  re&l  estate  to        debts,  see 

Gkeenton  and  Admlnisttators.  I  32& 
Joinder  witb  administrator  in  bill  to  lell  laoda, 

see  Executors  and  Administrators,  i  SS5. 
Necessity  of  filing  notice  of  adverse  possession, 

see  Adverse  Possession,  |  82. 

as  to  homestead,  aee  Homestead,  H  136, 

HIGHWAYS. 

Crosstnjc  bj  railroads,  see  Railroads,  {|  303- 
3fll. 

Dedication  of  land  for  biithwar.  see  Dedication. 
Soads  established  by  public  authority  for  ac« 

commodation  of  private  persons,  see  Private 

Roads. 

Streets  in  dtles,  see  Municipal  Corporations,  || 
647—706. 

SahJects  and  titles  of  acts  relatins  to  hli^vayi, 
aee  SUtutei,  |  128. 

I.  arrABaisHBBEWT,  aijhratiow, 

AXD  DISOONTIinrAHOE. 

Dedication,  see  Dedication. 

(B)  BMf«UUhmeBt    by    BtiitBt*  9tMtm- 
torr  Proae«AlBVM> 

Private  roads,  see  Private  Roads.  |  2. 

IV.  TAXES,  ASSESSMEITTS,  AMD 
WOBK  OH  HZOHWAT8. 

I4>eal  laws,  see  Stetntea,  I  76. 

I  122.  Acts  1003,  p.  414.  |  8.  in  so  far  as  it 
assumed  to  anthorlze  road  districts  less  in  area 
than  a  county  to  impose  a  tax  on  property  In  the 
district  ol  not  more  than  1  per  cent,  for  the  con- 
structing and  maintaining  of  roads  and  bridges, 
was  in  violation  of  Const  1901.  |  215.— Adams 
V.  Sonthem  Ry.  Co.  <Ala.)  439. 

I  151.  Under  Code  1900,  61  4423.  4424,  a 
Justice  of  the  peace  held  without  Jurisdiction  to 
try  a  persoa  whose  name  waa  not  contained  In 
a  road  overseer'a  veport  of  deliniinent  road 
hands.— BiBh«p  T.  State  (Miss.)  690. 

V.  RBOVLATIOIf  AHP  VtM  FOB 

TBAVEX- 

(A)  ObstruUoaa  aad  BnerMehments. 

On  streets,  see  Mnnidpal  Corporations,  {  692. 

I  163.  The  unlawful  obstruction  of  a  high- 
way is  a  public  nuisance  that  may  be  redressed 
by  proceedings  at  the  instance  of  the  authori- 
ties.—Bxown  V.  Florida  Cliautau4ua  Ass'n  (Fla.) 
802. 

I  155.  No  private  action  will  lie  fo:;  the  ob- 
struction of  a  highway,  unless  plaintiff  baa  suf- 
fered injuries  peculiar  to  himself.— Walla  v.  O. 
D.  Smith  A  Co.  (Ala.)  320. 

S  1!^.  If  an  unlawful  obstniction  in  a  high- 
way merely  Interferes  with  the  right  of  passage 
common  to  all,  relief  must  be  had  through  the 
public  authorities.— Brown  v.  Florida  Chautao' 
qua  Ass'n  (Fla.)  802. 

i  159.  One  whose  property  ^ghts  are  special- 
It  injured  by  an  unlawful  obstruction  in  a  pub- 
lic highway  may  seek  the  aid  of  eqnl^  when  hla 
legal  remedy  is  inadequate.— Brown  T.  Florida 
Chautauqua  Ass'n  (Fla.)  802. 

8  109.  Sufficiency  of  pleading  stated  in  pro- 
ceedings by  an  individual  to  enjoin  an  ohstnuh 
tion  to  a  public  bifhway.— Brown  v.  Florida 
CbauUnqua  Ass'n  (Fla.)  802. 

f  100.  Complaint  in  an  action  for  damages 
for  obstructing  a  highway  held  demurrable.— 
Walls  V.  C  D.  Smith  ft  Co.  (Ala.)  320. 

t  160.  Where  the  entire  claim  in  an  action 

for  damages  for  the  obstruction  of  a  highway  Is 


for  damages  peculiar  to  plaintiff,  and  no  re- 
coverable damages  are  averred  In  the  complaint, 
the  existence  of  nominal  or  general  damages 
will  not  be  presumed  from  the  mere  wrongful 
act  aUeged.-^alls  t.  a  D.  Smith  ft  Co.  (£a.) 
320. 

(B)  Vs«  mt  llt«]iw«r  I>mw  of  tk« 

RomL 

Animals  running  at  large,  see  Animals,  1,60. 
Use  of  street  as  highway.  See  Munidpu  Corpo- 
raUons.  H  708-706. 

<C)  Xalwlas  fr«m  Defeeis  mr  ObstniotloBs. 

Accidents  at  railroad  crossings,  see  Railroads, 
»  303-351. 

In  streebB,  see  Municipal  Corporations,  U  756- 
822: 

HINDERING. 

Creditors,  by  fraudulent  transfers  in  general, 
see  fVaodulent  Conveyances. 

HIRING. 

Of  animals  in  general,  see  Animals,  (  27. 
Of  premises,  see  Landlord  and  Tenant 

HOLIDAYS. 

See  Sunday, 

Effect  of  service  of  citation  on  Saturday  half 
htdiday  to  interrapt  prescription,  see  Lim- 
itation of  AfitiMiB,  t  !& 

I  6.  A  verdict  may  be  lawfully  recorded  on 
a  lebl  holiday.— State  v.  Vamado  (La^  1006. 


See  Domldle. 


HOME. 

HOMESTEAD. 


Dower  or  rights  of  widow  in  real  property  of 
deceased  husband,  see  Dower. 

I.  KATUBE.  ACQUISmOH,  AND 
EXTENT. 

(D)  Property  Coaatltnllnc  HonestM*. 

S  70.  Separate  tracts  of  land  cultivated  for 
the  common  support  of  a  family  held  to  consti- 
tute a  homestead.— Tbacker  v.  Morris  (Ala.)  73. 

<E)  UabllltlcH  KKforeeable  Avalast 
HoB>«stcmd. 

{  108.  Where  firm  property  and  the  home- 
stead of  one  of  the  partners  was  mortgaged  for 
a  firm  debt,  the  owner  of  the  homestead  could 
not  compel  the  creditor  to  proceed  against  the 
firm  property  in  exoneration  of  the  homestead. 
— Bramlett  v.  Kyle  (Ala.)  026. 

n.  TKANSFEK  OR  IXOUMBKAVOE. 

I  119.  A  deed  of  the  homestead  signed  by  the 
husband  and  wife  is  absolutely  void,  where  the 
separate  aclcnowledgment  of  the  wife  does  not 
comply  with  the  statutoiy  taqnirements.- Gil- 
bert V.  Pinkston  (AU.)  442. 

I  123.  A  deed  of  a  homestead  void  becanse  of 
the  insufficiency  of  the  acknowledgment  of  the 
wife  cannot  be  made  effective  by  any  acknowl- 
edgment of  the  wife  subsequent  to  the  death  of 
the  husband.— Gilbert  v.  Pinkston  (Ala.)  442. 

m,  RIGHTS  or  SUHViVlJIQ  acB- 
BAin>»  WI3PE,  OHILDBXN, 
OR  HEIRS. 

I  136.  Where  a  person  entitled  to  a  homestead 
dies  leaving  children,  the  homestead  Is  not  sub- 
ject to  testamentary  disposition.— Griffith  v. 
Griffith  (Fla.)  609. 

I  141.  Under  Code  1886,  I  2548.  the  right  of 
a  widow  in  the  homestead  of  her  deceased  bus* 
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iMind  held  limited  to  occupation  daring  her  life. 

-Gilbert  T.  Pinkston  (Ala.)  442. 

{  14a  Under  Code  1886.  I  1915,  the  home- 
stead of  one  who  dies  leaTfog  a  widow  and 
brothers  and  sisters  descends  to  the  brothers 
and  sisters  as  heirs,  and  not  to  the  widow.— 
Gilbert  t.  Plolcston  (Ala.)  442. 

«  145.  Under  Code  1896,  SS  2069-2071  (Acts 
1880-87,  Ik  112),  a  widow  hetd  estopped  hy 
salnjt  to  foreclose  a  vendor's  lien  from  tinilming 
the  land  becanae  of  a  defectlTC  transfer  by  her- 
self and  hnsband,  bnt  the  beirs  of  decedent  held 
not  estopped^Tnadcer  v.  Morris  (Ala.)  78. 

i  145.  Under  Code  1886.  I  2543.  the  riffbt 
of  a  widow  in  the  homestead  of  her  deceased 
hnsband  held  terminated  by  abandonment. — Gil- 
bert  V.  Pinkston  (Ala.)  442. 

I  146.  Under  Code  18S6,  tt  2543.  the  rifrht  of 
a  widow  in  the  homestead  of  her  deceased  hus- 
band held  terminated  by  attemntiug  to  convey 
it— Gilbert  v.  PinkEton  (Ala.)  442. 

f  146.  Under  Code  1806,  I  2100,  where  an 
intestate  left  a  widow,  but  no  minor' children, 
held  that.  If  the  lands  were  worth  more  th&a 
92,000,  a  life  estate  would  vest  in  the  widow; 
and,  k  not  appearing  that  she  was  dead,  the 
beirs  at  law  could  not  maintain  ejectment 
against  the  widow's  grantee.— Dickinson  v. 
Chamidon  (Ala.)  445^ 

I  ISO.  Under  the  exemption  statute,  where 
an  intestate  left  a  widow,  bnt  no  minor  chil- 
dren, held  that,  if  his  lands  were  worth  less 
than  $2,000,  they  vested  absolutely  In  the  wid- 
ow, without  any  proceedinioi  to  set  the  same 
aside  as  a  homestead,— Dickinson  v.  Champion 
(Ala.)  446. 

i  ISO.  Proceedings  in  the  probate  court,  set- 
ting aside  a  homestead  to  the  widow,  cannot 
be  assailed  in  a  collateral  proceeding  between 
the  heirs  at  law  and  the  widow's  grantee.— 
Didinson  t.  Champion  (Ala.)  445. 

XT.  ABAHDOmCENT,  WAITER,  OR 
FOBFEXTITRE. 

I  167.  The  execution  of  an  invalid  deed  to  a 
part  of  a  homestead  and  patting  tbe  purchaser 
mto  possession  held  to  be  an  abandonment  pro 
tanto  of  the  homestead. — Thacker  v.  Morris 
(Ala.)  73. 

S  171.  A  partner,  by  mortgaging  bis  home- 
stead to  secure  a  firm  debt,  waived  his  home- 
stead enmption,— Bramlett  t.  Kyle  (Ala.)  926. 

HOMICIDE. 

CSvIl  liability  for  ceasing  death,  see  Death,  ii 

©a  99. 

Jurisdiction  of  Juvenile  court,  see  Infants,  1 18. 
BewBTds  for  arrest,  see  Rewards,  |  8. 

H.  MURDER. 

S  7.  The  chief  distinction  l>etweea  "murder" 
and  "manslaughter"  is  deliberation  and  malice 
In  murder,  ana  tbe  want  thereof  in  manidaugfa- 
ter.— Oaest  T.  State,  S2  So,  211. 

I  17.  The  fact  that  accused  Intended  to  kill 
third  persons,  instead  of  accused,  held  not  to 
mitigate  his  guilt  of  murder  as  defined  by  Code 
1907,  i  70S4.— Gallant  v.  State  (Ala.)  139. 

S  17.  A  killing  by  mistake  of  one  not  intend- 
ed subjects  accused  to  the  same  liability  as  if 
he  had  slain  the  persn  intended.— Gallant  v. 
State  (AlaO  738. 

m.  MANtLAUOBTEB. 

f  83.  Under  Rev.  St  II  972.  786.  there  can 
be  no  accessory  before  the  fact  to  manalaDghter. 
—State  V.  Ktnchen  (La.)  185. 


XT.  AflflAUXtT  WITH  IHTBHT  TO  KTTif> 

I  100.  Where  one  commits  an  assault  with 
intent  to  murder,  if  the  pistol  used  wan  given 
her  by  another  for  the  purpose  of  oommittiog 
tbe  offense,  they  were  oonaiuraters  In  the  eom* 
mission  of  it  and  e^oally  guilty.— Htnnon  t. 
State  (Ala.)  348. 

T.  EX0U8ABI.B  OK  JUSTXFXABI.E 

KomoxDe. 

I  107.  One  maj  not  tw  lawfuUr  ■lain  Cor 

a  felony  already  committed.— State  T.  Vamado 
(La.)  1006. 

I  112.  One  who  intentionally  brings  about 
a  difficulty  by  wrongful  means  cannot  avail 
himself  of  necessary  self-defense  before  aban- 
doning the  conflict  and  retreating  In  good  fiuth. 
—State  T.  Vamado  (La.)  1006. 

I  119.  Defendant  held  justified  in  oaing  a 
deadly  weapon  to  repel  attadc  of  person  of 
greatv  Buperlor  physical  strength,  t&ongh  tlie 
latter  was  nnarmed.— HiU  t.  SUte  (Mlial)  630l 

TX.  IXn>IGTBIEETA]n>XlfFOBMATIOir. 

Duplicity  in  indictment,  see  Indictment  and  In* 
formation,  1 125. 

TXL  BTXDEMOE. 

(A)  ProwBptlwM         Bud^  of  Pranfc 

S  145.  If  death  of  a  human  being  results 
from  the  doing  of  an  nnlewful  act,  it  is  either 
murder  or  manslaaghter  according  to  the  cir- 
cumstances of  the  case.— State  t.  Irvine  (LaJ 
567. 

I  ISl.  Id  a  prosecution  for  homidde.  an  In- 
struction on  the  burden  of  proof  on  the  lasue  of 
self-defense  Aeld  proper.— James  v.  State  (Alaj 
840. 

(B)  AdBlsslbUttr  Im  Geaenl. 

Res  gestK,  see  Criminal  Law,  H  363,  365. 

I  156.  In  a  prosecution  for  homicide,  evidence 
held  admissible  as  tending  to  show  malice.— 
Crain  v.  State  (Ala.)  31;  Graves  t.  Same 
(Ala.)  34. 

I  156.  In  a  prosecution  for  assault  with  in- 
tent to  murder,  certein  evidence  held  admissiUe 
to  flbow  that  the  pistol  used  was  loaded  with 
a  ball.— Harmon  v.  State  (Ala.)  348. 

S  157.  In  a  prosecution  for  homicide,  only 
the  fact,  and  not  the  details,  of  a  former  dif- 
ficulty between  decedent  and  accused  la  admis- 
sible.—Pressley  V.  State  (Ala.)  337. 

1  IST*.  Where  accussd  by  mistake  killed  de- 
cedent when  he  intended  to  UU  a  third  person, 
evidence  of  accused's  ill  will  towards  the  tliird 
person  was  admissible.— Gallant  t.  Stote  (Ala.) 

789. 

1  157.  Certain  evidence  *eW  properly  excind- 
ed  as  not  res  gestse.- White  v.  Sute  (Fla.)  805. 

{  158.  In  a  prosecution  for  homicide,  accused 
held  properly  required  to  answer  whether  in  aa 
antecedent  interview  she  bad  not  made  a  threat- 
ening  remark  to  deceased. — James  v.  Stote  (Ala.) 
840. 

I  161.  On  a  trial  for  murder,  certain  evi- 
dence Md  admissible  to  show  accnsed'a  crim- 
inal purpose  end  a  ret&less  disvegaxd  of  Ufiew— 
Gallant  v.  State  CAla.)  7SB. 

8  164.  In  a  proq^cutioQ  for  murder  where 
there  was  no  evidence  of  self-defense,  a  ques- 
tion whether  deceased  half  an  hour  before  tbe 
killing  showed  any  eridence  of  imbibing  of 
spirituous  liquors,  aeld  properly  reJected.—Uar* 
reir  V.  State  (Ala.)  345. 

I  106.  On  a  trial  bye  murder,  eertain  evi- 
dence held  admissible  to  tend  to  identify  aceused 
as  the  gnilty  patty.— Gallant  T.  State  (Ala.) 
788. 
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i  196.  Id  a  homidde  case.  tb«  court  prop- 
erly permitted  th«  jury  to  consider  certaio  en- 
deoce.— Gallant      State  (Ala.)  739. 

I  16S.  In  a  prosecution  for  murder,  daimed 
to  baTe  been  committed  by  accused  and  other 
minen  who  were  on  a  strike,  by  dynamiting  the 
wtning  company's  house  No.  168,  a  state's  wit- 
nesB,  a  nonstriking  employ^,  who  knew  accused, 
was  properly  asked  whether  accused  lived  In 
hoiUB  No.  Iw,  which  was  next  to  158,  before  he 
znoved  off  the  company's  premises.— Jackson  t. 
State  (Ala.)  835. 

174.  Certain  coadnct  of  accused  held  ad- 
dble  to  aid  the  Jury  in  determining  the  is* 
sue  of  his  guilt— Oallant  t.  State  (Ala.)  739. 

I  174.  Whether  aocnsed  came  to  the  scene 
of  the  homidde  caused  bv  an  explosion  wrecking 
the  bouse  in  which  decedent  was  promptly  after 
knowledge  of  the  event  was  a  ctrcomstance  for 
the  Jury  in  determiningthe  iasne  of  gnllt— 
Gallant  t.  State  (Ala.)  789. 

I  174.  A  witness  In  a  homidde  case,  who 
had  gone  as  a  deputy  sheriff  to  the  tent  where 
accused  was  when  arrested,  held  proiterly  asked 
who  else  was  in  tbe  tent  with  accused  at  the 
time.~JacItson  v.  State  (Ala.)  835. 

{  174.  In  a  prosecution  for  homicide  by  dy- 
■amitlng  a  mining  company's  honse  in  which  de- 
ced«it  was,  erideoce  heU  admissible  that  when 
accused  and  others  who  were  charged  with  con- 
spiring to  comndt  the  crime  were  arrested  short- 
ly after  the  dynamitiDg,  their  shoes  and  pants 
were  wet.— Jaison  t.  State  (Ala.)  835. 

f  174.  Evidence  that,  after  defendant  ran 
from  tbe  scene  of  the  homicide,  he  called  to  a 
OMupanion  who  was  present  to  come  on.  is  not 
wholly  irrslevant.— Sims  t.  State  (Fla.)  188. 

I  178.  One  on  trial  for  murder  may  not 
show  where  another  indicted  for  the  offense 
stayed  on  the  night  of  the  tragedy,  in  the  ab- 
sence of  an  effort  to  show  that  tbe  latter  com- 
mitted the  crime.— Gallant  v.  State  (Ala.)  730. 

S  189.  Exclnslon  of  certain  testimony  as  to 
hostili^  held  error.— White  v.  State  (Fla.)  806. 

I  190.  Statementa  by  and  conduct  of  dece- 
dent held  not  to  amoont  to  threats  or  illustrate 
faia  condnct  at  tbe  time  of  the  homicide  so  as  to 
be  made  admissible  In  eridence.— May  State 
(Ala.)  a02. 

}  190.  An  answer  to  a  question  in  a  homi- 
cide case  as  to  threata  against  accused's  life 
hM  too  general,  as  not  spedfying  the  occasions 
on  whldi  the  threata  were  made,  so  that  it  was 
properiy  exduded.— May  t.  State  (Ala.)  60S. 

I  190.  Certain  conduct  by  decedent  held  not 
to  inTtdve  a  threat  by  lylnx  in  wait  so  as  to 
be  admissible  in  a  homidde  case.— Hiv  State 
(Ala.)  602. 

{  190.  Evidence  of  nncommontcated  threata 
held  admissible  to  show  who  was  the  aggressor. 
— Crompton  v.  State  (Ala.)  606. 

I  19L  A  qaestion  held  properly  exduded  In 
a  homicide  case  aa  Involving  a  previoas  difficnl- 
ty  between  decedent  and  acciuea.r-BIay  v.  State 

(Ala.)  flOSL 

i  193.  In  a  prosecution  for  marder,  held, 
that  tbe  coart  did  not  err  in  exduding  evidence 
as  to  deceased  baving_got  a  pistol  the  day  be- 
fore be  va»  kUledv^43nimptoii  t.  State  (Ala.) 
O05. 

i  196.  In  a  prosecution  for  homidde,  evl- 
denoe  d  a  search  made  of  deceased's  body  after 
tbe  UlUn^  and  that  he  had  no  weapon,  held  ad- 
znianble  on  tbe  issue  of  self-defense.— James  v. 
8tato  (Ala.)  840. 


(O)  Dyiws  Deelaratlou. 

I  203.  Evidence  held  to  constitute  a  auffident 
predicate  for  the  admission  of  dying  dedaza- 
tions.— Lang  v.  State  (Ala.)  340. 

1  208.  The  prdiminary  proof  held  sufficient 
to  render  a  dying  declaration  admissible.— Oaest 
V.  State  (Miss.)  211. 

I  208.  A  dying  declaration,  to  be  admlsstUe, 

must  have  been  made  under  the  realization  vt 
impending  death.— Guest  v.  State  (Miss.)  211. 

S  213.  A  dying  declaration,  to  be  admissible, 
most  have  been  made  by  one  of  sane  mindw— 
Gnest  V.  State  (Miss.)  211. 

S  214.  A  dying  declaration,  to  be  admissible, 
must  be  restricted  to  tbe  homidde. — Guest  v. 
State  (Miss.)  211. 

I  215.  A  dying  dedaration,  or  a  part  Of  it, 
is  not  admissible,  unless  it  would  be  competent 
if  it  were  the  testimony  of  a  living  witness.— 

Guest  V.  State  (Miss.)  211. 

S  216.  As  a  preliminary  qaestion,  the  ad- 
missibility of  a  dying  declaration  is  determined 
by  the  court.— Guest  v.  State  (Mi^.)  211. 

I  218.  The  degree  of  proof  required  to  ee- 
tablish  that  declarant  realized  he  was  In  ex- 
trMuis  is  sadi  as  to  exdude  all  reasonable 
doubt— Guest  v.  State  (Miss.)  211. 

(B)  WelvU  aad  SaMeteaer. 

I  237.  Evidence  in  a  murder  trial  held  iamd' 
ficient  to  raise  an  issue  of  accused's  insanity^ 
Jones  T.  State  (Miss.)  791. 

TUX.  TBIAIi. 
(B)  Qaeatlona  for  Jmrr* 

{  276.  Whether  there  was  any  real  or  Uh 
parent  necessity  for  the  homidde  held  for  the 
jury.— State  v.  Vamado  (La.)  1006. 

8  281.  Whether  there  was  a  conspiracy  be- 
tween one  charged  with  assault  with  intent  to 
murder  and  another  who  committed  the  overt 
act.  held,  under  the  evidence,  to  be  for  tbe  Jury. 
—Harmon  v.  State  (Ala.)  348. 

(O  laatraotlvas. 

Undue  prominence  to  paitteolar  matters,  see 
Criminal  Law,  |  811. 

S  265.  In  a  trial  for  manslaughter,  an  in- 
struction held  properly  refused  as  contradictory. 
—State  v.  Irvine  (La-)  507. 

I  286.  In  a  prosecution  for  murder,  a  re- 
quested charge  held  properly  refused.— Harrell 

V.  State  (Ala.)  345. 

S  288.  In  a  trial  of  a  railroad  employ^  for 
manslaughter  In  rtmning  a  train  on  a  wrong 
track,  thereby  causing  the  death  of  others,  an 
Instruction  held  misleading  and  iwoperly  zefus- 
ed.— State     Irvine  (La.)  D67. 

S  288.  In  a  trial  for  manslaughter  of  a  rail- 
road employ^  for  criminal  neeligence  In  causing 
a  coIUsfon.  certain  instructions  held  properly 
refused.— State  v.  Irvine  (La.)  667. 

I  288.  In  a  trial  for  mandaugbter  of  a  rail- 
road enmloyfi  for  criminal  negligence  in  caus- 
ing a  coUist<m,  an  Instruction  held  not  pnju- 
didal  to  defendant— State  v.  Irvine  (La.)  597. 

{  297.  In  a  prosecution  for  homidde,  an  in- 
struction held  not  objectionable  aa  abstract— 
PresBley  v.  State  (Ala.)  337. 

I  800.  In  a  prosecution  for  homicide,  an  in- 
structiou  on  self-defense  held  objectionable  as 
argumentative  and  as  pretermitting  duty  to  re- 
treat, etc— Pressley  t.  State  (Ala.)  387. 

I  300.  Requested  charge  in  a  homidde  case 
when  the  defense  was  self-defense  held  properly 
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refaied  aa  Ignorinc  accused'i  iatj  to  retreat 
—May  V.  State  (AU.)  602. 

I  300.  In  a  murder  case  there  was  no  er- 
ror tn  refQsing  to  charge  that  the  state  to  con- 
vict  must  prove  there  was  no  reaBonable  meani 
of  escape  for  defendant— Gmmpton  t.  State 

(Ala.)  60S. 

} 300.  A  charge  to  acquit  on  the  eround  of 
f-defenee,  without  hypothesizing  all  the  ele* 
meats  thereof,  was  properi;  renoed.— Gminp- 
ton  T.  State  (Ala.)  606. 

I  300.  The  court  properly  refused  to  chai^ 
that  if  defendant  shot  in  Belf-defense  as  defined 
by  the  court,  he  did  not  Icill  deceased  voluntarily 
in  the  sense  used  in  the  Code  in  defining  mur* 
der,  and  the  jury  should  acquit — Crumpton  t. 
State  (Ala.)  60B. 

I  800.  Charges  on  self-defense  held  property 
refused  for  failing  to  hypothesize  as  a  fact  de- 
fendant's belief  that  be  was  in  immediate  dan- 
ger of  great  bodily  barm.— Crumpton  t.  State 
TAIa.)  606. 

I  300.  There  was  no  error  in  refusing  char- 
ges justifying  the  homicide  on  the  ground  of 
self-defense  where  they  omitted  in  the  bypothe- 
ais  defendant's  bona  fide  belief  of  peril  at  the 
time  he  shot  deceased.— Whitmore  t.  State 
(Ala.)  909. 

I  300.  A  charge  requested  on  self-defense 
held  misleading.— Whitmore  t.  State  (Ala.)  009. 

I  300.  A  charge  held  properiy  modified.- 
State  T.  Temado  (Xjbl.)  1006. 

I  807.  An  instruction  on  the  effect  of  de- 
fendant's intoxication  Aeld  properly  refused  as 
involved  and  confusing. — Lang  v.  State  (Ala.) 
340. 

i  307.  An  instruction  that  under  the  evi- 
dence the  Mily  offense  of  which  to  convict  de- 
fendant is  manslaughter,  If  he  is  guilty  of  any 
offense,  Is  properly  refused,  where  there  li  evi- 
dence  justifying  the  verdict  of  mnrder.— Sims 
V.  State  (Fla.)  1^ 

{  308.  It  is  not  error  to  fail  to  charge  on 
murder  in  the  third  degree  when  the  facts  do 
not  call  for  such  a  charge.— Moore  T.  State 
(Fla.)  071. 

I  800.  Notwithstanding  Rev.  St  H  972,  785, 
as  to  accessories  and  murder,  Aela  defendant, 
on  a  prosecution  for  being  an  accessory  before 
the  fact  to  a  murder,  was  not  entitled  to  a 
charge  that  be  might  be  found  guilty  of  man- 
slaughter.—State  V.  Kinchen  (La.)  185. 

X.  APPEAL  AND  ERBOB.  . 

Discharge  on  bail  pending  appeal,  see  Ball,  1 44. 

I  825.  In  a  prosecution  for  homicide,  held 
that  the  court  would  not  be  put  in  error  for 
overruling  a  general  objection  to  a  question  as 
to  what  another  arrested  with  accused  said  in 
the  letter's  presence ;  the  question  being  capa- 
ble of  bringing  out  competent  evidmce,  and 
no  motion  t>eing  made  to  exclude  the  aiuwer.— 
Jackson  v.  State  (Ala.)  835. 

{  325.  Ruling  in  a  homicide  case  on  the 
questitxi  of  whether  a  sufficient  foundation  has 
beat  laid  to  introduce  evidence  of  quarrels  or 
threats,  determined.— State  v.  Tomsa  (La.)  088. 

I  338.  It  was  not  reversible  error  to  admit 
evidence  that  deceased  had  been  a  marshal, 
and  the  same  is  true  as  to  sustaining  objection 
to  a  question  to  a  witness  as  to  protests  against 
his  being  made  manthal.— Crumpton  v.  State 
<Ala.)  605. 

i  338.  Accused  held  not  prejudiced  by  a  wit^ 
ness'  answer  to  a  question  as  to  whether  de- 
ceased was  in  the  liabit  of  swearing. — Lowman 
V.  State  (Ala.)  638. 

S  340.  The  error  in  an  instruction  arising 
from  the  omission  of  words  in  defining  man- 


slaughter, defined  by  Code  1906,  I  1236,  ktU 
not  pr^udicial  to  accused.— Onest  t.  State 
(Min.)^l. 

HORSES. 

See  Animal*,  |  27. 

HOSTILE  POSSESSION. 

Of  occupant  oi  real  estate  boldiiig  advezMlj, 
see  Adverse  PosMSslon,  ||  71-80. 

HUMANITARIAN  DOCTRINE. 

InJuiT  avoidable  notwithstanding  contributory 
negligence,  see  Municipal  Corporations,  f  705 ; 
Railroads,  |  390;  Street  Raflroads,  |  108. 

HUSBAND  AND  WIFE. 

See  Divorce;  Dower;  Marriage. 
Right  of  survivor  to  exemptlona,  lee  HaoBestead, 
il  136,  IflO. 

V.  WU'CS  SEPARATE  ESTATE. 

Intem^toriea  on  tacts  and  arttdes  in  action  to 
recover  ccHmnnnity  property.  Me  Discovery,  | 

79. 

<B)  RlslitB  and  Uabllltlea  of  HwbmMd. 

i  137.  Under  Const  art  11,  {  1,  held,  that 
a  mortgage  by  a  husband  on  crops  grown  on 
the  wife's  separate  realty  was  void.— Sbomaker 
V.  Waters  (Fla.)  586. 

(C)  Liabilities  aad  Chapvea. 

I  151.  Where  the  wife  has  not  reserved  to 
herself  the  administration  of  her  separate  es- 
tate, she  is  not  bound  to  contribute  to  the  ex- 
penses of  the  marriage.— Orocbet  t.  Dngas  (LaJ 
406. 

YtL  OOmCimiTT  PROPEHTT. 

i  264.  Prwerty  purchased  In  the  name  of  a 
wife  during  Uie  existence  of  the  community  be- 
comes community  property,  unle^a  by  way  of 
administration  or  investment  of  paraphemaJ 
property.— Knoblock  &  Rainold  v.  Posey  (La.) 

S  267.  Where  a  married  woman  purchased 
community  property  and  mortgaged  it  for  a 
part  of  the  price,  it  was  subject  to  the  mort- 
gage, though  she  was  not  personally  liable  there- 
for.—Knobloc^  &  Rainold  v.  Posey  (La.)  847. 

S  270.  In  a  suit  to  foreclose  a  mortgage  oo 
land,  the  feme  covert  defendant  having  filed  a 
.general  denial  held  entitled  to  plnad  that  the 
debt  was  a  community  debt  for  which  she  was 
not  liable  notwithstanding  Code  Prac.  art.  410; 
— Knoblock  &  Rainold  v.  Posey  (La.)  847. 

S  270.  A  married  woman  in  a  suit  to  fore- 
close a  mortgage  made  by  her  on  community 
property,  defending  in  the  interest  of  the  com- 
munity, will  be  regarded  as  representing  it.— 
Enobloek  &  Rainold  v.  Posey  (La.)  847. 

I  273.  Claim  of  wife  to  undivided  half  of 
certain  property  of  which  her  husband  died 
possessed,  as  widow  in:  community,  ArM  not  es- 
tablished by  the  evidence.~Pitts  v.  Kerley  (Lo-t 
281. 

I  276.  The  snrrivlng  husband  In  commindty 
administering  succession  of  deceased  wife  can- 
not demand  collation  of  advances  to  one  child, 
nor  a  settlement  of  accounts  between  the  cWl- 
dren  aa  to  advances  dniii«  the  life  of  Oe  wtfev— 
Succesrion  of  Hanna  (La.)  089; 

Tin.  ggPARATIOW  AKS  SEFABATB 
KAXBTEHAHOE. 


Alimony  in  aetioni  tw  dlvoiee, 

215,  249. 


Divom.  H 
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EMdence  In  Bolt  for  cuitodr  of  diUd,  see  ^rent 

and  Child.  S  2. 
limited  dlvozee,  see  Dlvozce,  H  801. 

I  296%.  TJpoa  separatloD  from  bed  and  board 
where  there  is  no  community,  the  husband  held 
not  responsible  for  the  income  of  the  separate 
pTopsEty  of  the  vife  ctdlected  and  used  by  him, 
where  It  was  not  adminiatered  by  her  alone,  un- 
der Civ.  Code,  arts.  288^  2898.— Crochet  v.  Du- 
gas  (La.)  49S. 

HYPOTHECATION. 

See  Chattel  Bfortgages ;  Fledges 
Of  Teasels,  see  Maritime  liens. 

HYPOTHETICAL  QUESTIONS. 

In  eiamination  of  expert  Titneaaes,  see  Bvi- 
doic^  I  563, 

IDENTITY. 

Of  issnes  or  snhject-matter  of  action  as  affect- 
ing conclusiveness  (tf  jndgmenti  aee  Judgment, 
if  713-729. 

Of  offense  under  plea  of  former  jeopardy,  see 
Criminal  Law.  S  200. 

Of  persona  as  affectiac  oondnslTeness  of  for- 
mer judgment,  aee  Judgment.  H  668,  702. 

IDIOTS. 

See  Insane  Persona. 

ILLEGAL  IMPRISONMENT. 

See  False  Imprisonment. 

ILLEGALITY. 

Of  contracts,  see  Contracts,  H  108*  18& 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMBECILES. 

In  general,  aee  Insane  Persona: 

IMMOVABLES. 

In  general,  see  Property. 
Oinveyances.  see  Deeda. 
Mortgages,  see  Mortgages. 
Sales,  see  vendor  and  Porehaaer. 

IMMUNITY. 

Constitational  gnazantleB  of  priTileces  or  Im- 
munities of  dTtiienflL  see  Constitational  Law, 
I  206.  . 

From  liability  .fOr  negligence  or  default  in  trana- 
mission  or  de]i\*ery  of  messages,  see  Tele- 
graphs and  Telephones,  |  M. 

From  taxation,  see  Taxation,  |  231. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Ctmstitudonal  Law,  if  121,  164. 

IMPANELING  JURY. 

See  Jury,  f  144. 

IMPEACHMENT. 

Of  certificate  of  admowled^nmt,  see  A<teowI- 

edgment,  f  62. 
Of  witneas,  see  Witnesses,  fl  318.  390. 


IMPEDING  JUSTICE. 

See  Obstnicting  Juatice. 

IMPLIED  AUTHORITY. 

Of  agent,  see  Principal  and  Agent,  ff  99,  ISO. 

IMPLIED  CONTRACTS. 

See  Account  Stated;  Assumpsit,  Action  of; 
WoriL  and  Labor. 

IMPLIED  REPEAL 

Of  statute,  aee  Statntes,  f  166. 

IMPLIED  TRUSTS. 

See  Trusts,  if  631^-88. 

IMPRISONMENT. 

See  Bail;  False  Imprisonment 

Release  on  habeas  corpus,  see  Habeas  Gorpoa. 

IMPROVEMENTS. 

Compensation  for  improvements  on  revocatlm 

of  gift  of  lan^  see  Gifts,  i  41. 
Liens,  see  Mechanics'  liens. 
Public  improvements,  see  Drains;  Highways; 

Jjevees ;  Municipal  Corporations,  ff  2C5-5S6. 
Subjects  and  titles  of  acts  relating  to  public  ior 

provements,  see  Statutes,  f  123. 

INADEQUATE  DAMAGES. 

For  wrongful  death,  see  Death,  i  9& 

INCAPACITY. 

Id  general,  see  Infants ;  Insane  Persons. 

Of  witness  ground  for  admission  of  evidence 

given  at  former  trial  or  in  other  proceeding. 

see  Evidence,  i  576. 
To  make  will,  see  Wills,  f  S6. 

INCLOSURE. 

Element  at  adverse  posaasslon,  see  Advezie  Fo»* 
session,  f  19. 

INCOMPETENCY. 

See  Insane  Persona. 

INCONSISTENCY. 

In  all^ations  of  Indictment  or  information,  aee 
Indictment  and  Information,  f  73. 

Of  ftltematire  remedies,  see  Election  of  Beme- 
dies,  f  3. 

Statements  by  witnesses  Inconsistent  with  tea- 
timony  aa  ground  for  impeadunent,  see  Wit- 
nesses, ff  3S7,  890. 

INCORPORATION. 

Of  municipalities,  see  Municipal  Oorporationap 

INCUMBRANCES. 

See  MeduuUcs*  liens;  Mortgages. 

On  exempt  property,  see  Homestead,  H  119t 

12SL 

INDEBITATUS  ASSUMPSIT. 

See  Assumpsit,  Action  of. 

INDEBTEDNESS. 

Charge  on  married  woman's  separate  property, 
see  Husband  and  Wife,  f  151. 
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OC  eotmtics,  we  Conntlea,  ||  1S3-17S. 
Of  mnoicfpal  corpomticHU,  see  ICnnidpal  Oof- 
pontlou,  I  91& 

INDEMNITY. 

See  Ouarantr;  Prlndp*]  tnd  Sarety. 
To^suret^bj  prindpal,  Mt  Prindpal  ud  Sure- 

INDEMNITY  INSURANCE 

See  InsQnnGe,  |  612, 

INDICTMENT  AND  INFORMATION. 

See  Grand  Jury. 

Pleas  ia  abatement,  tee  Criminal  Law,  {  279. 
Preliminarj'  complaint,  aee  Criminal  Lav.  }  211. 

For  parUeular  ofetaea. 
See  Forgery,  |  81;  I^rceiv.  if  80,  40:  Ob- 
structiflff  Justice,  |  11 ;  PeijaiT*  |S  22,  ; 

Seduction,  %  S7. 
For  mingling  poison  with  food,  drink,  or  medi- 
cine with  intent  to  Itill  or  injure,  see  Poison, 
I  »- 

Violations  of  municipal  ordinances^  see  Blonici- 

pal  Corporations,  |  639. 

m.  FOBMAI,  BEQUISITIBS  OF  IH- 
DIGTBCENT. 

I  33.  An  indictment,  not  signed  by  the  fore- 
Dian  of  the  grand  Jury,  as  required  1^  Code 
1907,  S  7300,  la  not  ralld.— Whitley  r.  State 
(Ala.)  206. 

I  34.  An  Indictment  not  indorsed  "A  true 
bill."  as  required  br  Code  1907.  S  7300,  is  not 
valid.— Whitley  t.  State  (Ala.)  203. 

{  34.  An  indictment  on  which  the  words 
"True  bill"  were  not  written,  followed  by  the 
signature  of  the  foreman  of  the  grand  jury  to 
that  effect.  Is  not  a  valid  Indictment.— State  v. 
WUeon  (La.)  961. 

V.  REQUISITES  AMD  SUFFIOIEKOT 
OF  AOOU8ATION. 

De<tcription  f»f  property  itoten,  see  lAfceny,  i 

30. 

Omission  of  words,  eee  Indictment  and  Inform 
mati(»,  I  75. 

I  73.  An  indictment  for  fotginc  ft  pntdic 
document  heH  not  repugnant. — State  String- 
fellow  (La.)  1002. 

f  TO.  Omission  of  word  "dollars"  in  stating 
valne  of  mortgage  stolen  held  not  ground  for  ar< 
resting  the  judgment,  where  it  is  otherwise  giv- 
en in  the  information.— Flowers  v.  State  (Fla.) 

Ha 

I  TO.  An  indictment  for  burglary  Add  fatal- 
ly defective  for  omission  to  charge  that  accused 
"did"  feloniously,  etc.,  eater  the  storehouse  in 
question.— McCearley  v.  State  (Miss.)  796. 

I  120.  Where  an  indictment  for  larceny  con- 
tains a  saffident  description  of  the  stolen  prop- 
erty, an  allegation  that  a  better  desoiption  Is 
unknown  b  InunateriaU-ClaA  t.  State  (Fla.) 
518. 

TI.  JOINDBROFFASTIES^OFFEKSES, 
AMB  COUMTS.  DnPUOITT. 
AMD  ETECXIOM. 

I  12S.  Where  the  statute  makes  it  a  crime  to 
do  one  thing  or  another,  held,  that  an  indict- 
ment thereunder  may  in  a  single  count  charge 
d^endant  with  doing  both,  employing  the  con- 
juncti(Mi  "and"  where  the  statute  has  "or,"  and 
It  will  not  be  double,  and  will  be  establish^  by 
proof  of  either  thing.— State  v.  Oaric  (Miss!) 
691. 


I  126w  An  Indictment  under  Code  IQOe,  | 
ISSl,  A«U  not  demnrraUe  ai  chaning  two  dis- 
tinct offlBnies.— State  t.  Olaik  (1Um3  601. 

Vn.  MOTXOM  TO  QUASH  OB  DTOfffS^ 
AMD  DEKUBBEBi 

I  139.  The  conrt  had  discretion  to  refnae  ta 
receive  a  plea  in  abatement  and  moticm  to  qnash 
an  indictment,  not  filed  until  after  plea  oc  not 
guilty.— Rogers  v.  State  (Ala.)  83. 

{  189.  A  motion  to  qnasb  criminal  proceed- 
ings on  the  ground  ttiat  defendant  waa  arrested 
without  a  warrant,  made  after  defendant  had 
pleaded  to  the  diarg^  and  been  tried  and  con- 
victed, was  too  late.— Knox  t.  State  (Ala.)  526. 

IX.  ISSUES,  PBOOF,  AMD  VABZAMCE. 

In  prosecution  for  larceny,  see  Larceny,  {  40. 

\  167.  Where  an  indictment  for  larceny  coa- 
taina  an  apparently  suflSdent  description  of  the 
stolen  property,  and  alleges  that  a  better  d<^ 
scription  is  nnkaown,  held  not  error  to  exclude 
testuntHiy  as  to  whether  the  ^nd  jiin»8  in 
fact  knew  a  better  description. — ClaA  t.  State 
(Fla.)  61& 

X.  COMVIGTIOM  OF  OFFEKBE  XM- 
CIiUDED  IK  OBAHOE. 

Conviction  of  different  tiStom  included  in  same 
act  as  bar  to  subsequent  pxosecntiOD,  eee 

Criminal  Law,  {  200. 

I  189.  Under  an  indictment  for  grand  lar- 
ceny, or  for  larceny  from  a  storehouse,  under 
Code  1907,  I  7324,  aceneed  may  be  convicted  of 
.petit  Uroeny.— ^Ulpe  t.  State  (Ala.)  746. 

XI.  WAIVE&  OF  DEFEGTB  AMD  OB- 
JECTIOMB,  AMD  AIDEB  BT 
TZBDIOT. 

I  196.  Remedy  of  accused  where  the  descrii^ 
tion  of  allei^ed  stolen  property  In  an  indictment 
for  larceny  is  insufficient  stated.— Glaik  v.  State 
(Fla.)  518. 

I  2021  A  defect  in  an  Indtetment  for  forging 
a  public  record  htld  cured  by  verdict. — Stata  v. 
StringfeUow  (La.)  1002. 

I  202.  An  objection  that  an  indictment  for 
forging  a  public  record  merely  set  out  the  io- 
stroment  by  ita  tenor  would  l^ve  been  good  be- 
toze  judgment,  but  not  thereaft^T.— State  v. 
StringMlow  (La.)  1002. 

INDORSEMENT. 

Of  indictment  eee  IndlctDWit  and  InfomatleQ, 
134. 

INDUCEMENT. 

In  eontiaeti,  see  Contracte,  H  57,  7Bk~ 


INEBRIATES. 


See  Dninkards. 


INFANTS. 


See  Parent  and  Child. 

Contributory  negligence  <d  chlldroL  In  goKial. 

see  Negligence,  {  85. 
Infancy  aa  affecting  limitation  of  nctioD%  sec 

Limitation  of  Actions,  |  72. 

I.  DI8ABIXJTIES  IM  OEMSBAI,. 

I  2.  The  law  presumes  that  an  Infant  14 
years  <AA  has  suffideut  discretion  to  sdect  its 
own  guardian,  to  contract  a  lawfnl  marriage, 
and  to  be  capable  of  malice.— Birmingham  tt  A. 

R.  Co.  V.  Mattison  (Ala.)  49. 


Topics  k.  sectlOD  (1)  NUHBSRS  Id  this  Index  k  Dee.  *  Am.  Dig.  Key  No.  BmXm,  A  BMOitw  lBd«se  agrM 

Digitized  byCjOOglC 


110» 


INDEX-DIOB8T. 


bwuM  P«*aoM> 


n.  CJirSTODT  AKD  PBOTBOnOV. 

Chutody  and  saupoit  oo  divorce  of  parentSt  an 

xmtozco,  h  awT Kfl. 

Habeu  oonras  to  determine  tUlbt  to  emta&j, 
dedelMi  ox  Ihii^  aee  Habeo  Ooqmi,  |  9Bl 

I  18.  JoriBdiction  of  tbe  Juvenile  court  In 
the  pariah  of  Orleana  held  strictlj  limited  to 
matteia  coDcerning  neclected  and  delingueDt 
diildten  aa  defined  hy  Act  N«  8S  of  1906.— 
State  T.  Eoee  (La.)  166, 167. 

f  18.  Under  BlU  of  Bighta,  art  ft  Acta  1908, 
No.  83,  relating  to  offensea  oommitted  hf  ju- 
venile delinquents,  held  not  to  anthoilze  the 
trial  of  an  indictment  against  a  child  nnder 
17  for  morder  In  such  court — State  v.  Howard 
ilA.)  639. 

J:  20.  An  affidavit,  charging  accoaed  with  per^ 
tting  children  to  perform  on  a  atage  contrary 
to  Aef  No.  801  of  1908,  held  not  to  charge  an 
offense  cognisable  bj  the  juvenile  court  having 
jarisdlction  of  neglected  and  delinquent  children 
17  years  of  age  and  under,  under  Act  No.  SS  of 
190&-State  t.  Boaa  (La.)  166, 167. 

m.  FROPEB.TY  AND  OOHVEYAlfCES. 

Homestead  rights,  see  Homestead,  ||  186,  ISO. 

S  30.  Where  a  mother  sells  property  which 
passed  to  her  and  her  childrHi,  and  the  deed 
was  not  recorded  for  many  years,  and  the 
mother  was  without  right  to  sell,  silence  of  the 
minora  for  10  yeara  kdd  not  a  ratification  of 
the  sale.— Brltt  T.  Caldvall-Norton  Lumber 
Co.  (La.)  261. 

vt,  obubbc 

Review  aa  dependent  on  presentation  of  evl- 
denee  In  record,  see  (Mminal  Law,  1 1121. 

I  68.  A  child  under  14,  diarged  with  bur- 
glary committed  prior  to  the  amendment  of 
Code  1907,  I  6150^  by  Acts  Sp.  Sees.  1809.  n. 
117,  but  not  bnmdit  to  trial  until  after  the 
amendment  took  ettect,  held  not  triable  as  a 
^^nlle  delinquent— Etampton  v.  State  (Ala.) 

INFERIOR  COURTS. 

See  Gourts,  1 189. 

INFORMATION. 

Oilminal  accuaation*  see  Indictment  and  In- 
formation. 

INHERITANCE 

Sea  DMCcnt  and  Dlatzibution. 

INJUNCTION. 

BeUef  agMimt  pmiioalar  acta  or  prooeedSn^. 

Ehforcemoit  of  Judgment      Judgment  IS  407- 
460. 

Bxerdae  ofpoww  ot  aale  In  mortgage,  aea  Mmt- 


JwSi^l  proceedings,  concurrent  and  confiictlng 
jurisdiction  ot  state  courts,  see  Courts,  I  48(X 
Obatmctlon  of  highway,  see  Highways,  {  159. 

X.  NATURE  AND  OBOTTNDS  IN  OEN- 
EBAX.. 

Application  of  maxima  of  equity,  see  Bqul^,  | 


XL  SQBJBOTS  OF  PBOTBOTXON  AND 


<Cf)  OMtTMta. 

I  6(k  InjuBctimia  to  enjoin  the  breodi  of  a 
contract  for  services  continuous  is  their  nature. 


Involving  epedal  skill,  are  granted  with  neat 
caution,  even  though  the  legal  remedy  by  oam- 
ages  may  be  inadeqoate.— Roquenuwe  A  Hall  v. 
Mitchell  BroB.  (Ala.)  423. 

(R)  GvlaklMl  AfltB,  OonaplrMlM,  amd 
FroseevtloBa. 

f  109.  Where  relator  had  no  vested  or  pro- 
pnetory  right  to  fish  with  setnea  in  the  waters 
of  a  pariBQ  under  a  license  from  the  fish  and 
game  commissioner,  an  injunction  will  not  lie  to 
restrain  the  district  attorney  and  police  Jury 
from  enforcing  a  parish  ordinance  regulating 
fishing  in  such  waters.— Louisiana  Oyster  & 
Fish  Go.  V.  PolIOB  Jary,  Parish  of  Assumption 
(La.)68B. 

m.  AOTIONS  FOB  XNJITNOTIONS. 

I  118.  Where  dishonest  or  fraudulent  acta 
are  songfat  to  be  charged  against  defendants  In 
a  bill  for  an  injunction,  the  allegations  should 
be  clear,  positive  specific,  and  direct. — Qillespie 
V.  Chapline  (Fla.)  722, 

5118.  Though  mere  allegation  of  irreparable 
ury  not  snstained  by  allegations  of  facts  will 
not  ordinarily  warrant  injunctive  relief,  equi- 
table relief  may  be  had  where  the  Iml  remedy 
is  inadequate.— Brown  v.  Florida  Ghautanqua 
Ass'n  (Fta.)  802. 

nr.  PREUMINABTAND  INTEBIiOOU- 
TORT  INJTTN0TION8. 

(A)  Grovnds  ajid  Prof>eedlnva  to  Proenre. 

I  143.  Essentials  of  a  bill  for  a  temporary 
restraining  order  without  notice  to  defendant 
stated.— GiUespie  v.  Chapline  (Fla.)  120. 

I  1^  Tbe  practice  of  granting  a  reatraia- 
ing  order  and  allowing  time  fn  whleh  to  file  an 
indemnity  bond  is  unaathorixed.— Gilleaple  v. 
Chapline  (Fla.)  722. 

(B)  ContlB«laV|^lltodlt^B«,  TMatlaarr  or 

?|  172.  There  Is  no  invariable  rule  which  re* 
ulres  tbe  court  of  chancery  to  dissolve  an  In- 
iinctioo  upon  the  denials  of  the  answer,  but 
the  situation  of  tbe  partiea  and  the  consequen- 
ces ot  the  order  moat  be  cMialdared.— Boyal  v. 
Royal  (Ala.)  735. 

%  172.  Where  all  the  Huities  of  a  bill  on 
which  a  tempomry  reatralning  order  was  grant- 
ed are  denied  by  sworn  answer,  tbe  order  should 
ordinarily  be  dusolved,  as  it  should  be  vhere  it 
clearly  appears  that  the  order  should  not  have 
been  grantcd.~OUle8pie  v.  caiftpline  (Fliu)  722. 

INJURIES.  . 

In  general,  see  Damages ;  Negligence. 

INNOCENT  PURCHASERS. 

Mortiafeea,  aea  Hortgafai,  |  ISA. 

INSANE  PERSONS. 

Insanity  affecting  respondUlity  for  crime,  see 
Criminal  La^^  4a 

Weight  and  sumtsenn  of  evidence  as  to  insan- 
ity, see  Hondcide,  f  237. 

X.  DUABIUTXEB  IN  OENERAI^ 

Opinint  erldenoe,  see  Criminal  Law,  i  452. 

vm.  OBTMwa. 

Insanity  aa  defniae  in  criminal 


ptpaaem 
178. 


itlooa. 


see  Criminal  I«w,  H  8S1,  Kt^ 

IX.  ACTIONS. 

I  94.  In  «.  suit  to  reodnd  a  sale  for  non- 
payment of  price,  an  Interdicted  person  residing 
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In  tlie  state,  not  represented  1^  a  curator,  may 
be  dted  tbron^  a  cnrator  ad  hoc— Adler  t.  Ad- 
ler  (la.)  fl6a 

INSOLVENCY. 

See  AsBisnments  for  Benefit  of  Creditors; 

Bankraptcy. 
Of  corporations  in  general,  see  Oorporations,  $1 

1-566. 


653-E 

Bolvency  of  vendor  affect! i 
oontiact  for  sale  of  lane 
Pardiaaer,  %  106. 


right  to  resdud 
see  Vendor  and 


INSTRUCTIONS. 

Br  oonrt  to  Jnir,  see  Orimlnal  Iaw, JH  756, 
7S3,  764,  TOBb  814^  829.  830^  841;  THal.  |i 

186-296. 

B|  master  to  Mrvant,  see  Master  and  Servant, 


150. 


INSTRUMENTS. 


Acknowledgment  of,  see  Acknowledgment. 
Best  and  secondaiy  evidence,  see  Criminal  Iaw, 

U  898.  400;  Evidence,  »  158-183. 
Cancellation,  see  Gancellaaon  of  Instruments. 
Documentary  evidence,  see  Evidence,  S|  355, 

378. 

Etatoppel  bj  deeds  and  otiier  Instmments,  see 

EstoiveH  tU^f  32. 
Forgery,  see  Toigery. 

Parol  or  other  extrinsic  evidence,  see  Bvidence, 
SI  890-452. 

Refonnation,  see  Reformation  of  Instruments. 
Requisites  and  sufficiency  of  writing  to  satisfy 
statute  of  frauds,  see  Frauds,  Statute  of,  |S 

loe^uo. 

Particular  clattet  of  written  inttrumentt. 

See  Assignments  for  Benefit  of  Creditors ;  Bills 
and  Notes;  Chattel  Mortgages;  Indictment 
and  Information ;  Insurance ;  Mortgages ; 
Stipulations;  Wills. 

•Checks,  see  Banks  and  Banking,  j  138. 

Contracts  in  general,  construction  and  opera- 
tion, see  GoDtractB,  H  143,  226. 

Contracts  in  genera^  encnaon,  see  Oontracts, 
I  32i 

Deeds,  see  Deeds. 

INSUUTION. 

Of  eonduetom  of  electridty,  see  Eaectridty,  I 
16. 

INSULTING  LANGUAGE. 

See  Disorderly  Conduct 

To  passenger,  liability  of  carrier  for  acta  of  fel- 
low passengers  or  other  third  persons,  see 
Carri^|284. 

INSURABLE  INTEREST. 

See  Insurance,  t|  119,  122. 

INSURANCE. 

Uabilil?  of  co-tenants  for  expenses  of  insur- 
ance, see  Tenancy  in  Commcm,  |  82. 

IX.  INSUHAHGE  COBCPAHXES. 
(AJ  Stvolc  Companies. 

I  4it.  Where  suit  was  instituted  by  the  state 
on  the  relation  of  the  Attorney  (General  to  for- 
feit the  charter  of  an  insurance  company,  un- 
der Acts  1908,  No.  124,  the  court  erred  in  refus- 
ing to  require  delivery  of  the  corporation's  prop- 
er^ to  a  liquidator  to  be  appointed  by  the  Gov- 
ernor.— State  ex  ret.  Guion  v.  People's  Fire  Ins. 
Co.  of  New  Orleans  (La.)  763. 


I  49.  Where,  In  proceedings  to  dissolve  an  in- 
surance company  under  Acts  1908,  No.  121,  the 
court  rendered  judgment  of  dissolution  but  turn- 
ed over  the  proper^  to  liquidators  appointed  by 
the  corjiorauon,  the  state  had  sufficient  interest 
to  entitle  It  to  appeal.— State  ex  reL  Guion  t. 
People's  Fire  Ins.  Co.  of  New  Orleans  (La.)  763. 

m.  IKSUBAZrOE  AGEKTS  An 
BBOKEBS. 

(A)  AsemeT  tor  lanVer. 

fi  73.  That  the  agent  of  one  iusaranee  com- 
pany has  an  agreement  with  the  agent  of  anoth- 
er to  share  commissions  does  not  constitute  escb 
agent  the  agent  of  both  companies.— Morris  Mc- 
Graw  Wooden  Ware  Co.  v.  German  Fire  Ins. 
Co.  of  Pittsburg,  Pa.  (La.)  183. 

I  73.  An  insurance  agent  receiving  a  oonunis- 
slon  from  a  company  which  he  does  not  repre- 
sent for  placing  the  insurance  is  not  tiierelv  lt> 
agent.— Morris  McGraw  Wooden  Ware  Co.  v. 
German  Fire  Ins.  Co.  <a  Pittsburg,  Vt.  (Ia.) 

<B)  Asener  for  Applleant  or  luwvod. 

S  90.  An  insarance  agent  placing  Insorance 
with  a  company  which  he  does  not  represent, 
may  be  the  agent  of  Insured.— Morris  McGraw 
Wooden  Ware  Co.  v.  German  t^re  Ins.  Co.  of 
Pittaburg,  Pa.  (La.)  183. 

IV.  iinnmABi:.B  nraEBsaT. 

S  119.  Wager  poiides  are  not  ^tprored.  and 
!>houId  be  avoided.— Pbenlx  Ins.  Co.  t.  HillEard 

(fla.)  799. 

I  122.  When  a  life  policy  was  assigned  to  one 
without  an  inenrable  interest,  held,  tiiat  the  as- 
sif^ment  was  valid  and  the  second  poUcy  there- 
upon issued  was  not  a  wagering  policy. — Grant 
T.  Independent  Order  of  Sons  mo  Daughten  of 
Jacob  (Miss.)  688. 

V.  THE  COXTRAOT  HT  OENEBAI.. 
<A)  Natnre,  Reanlsltes,  an*  Valldltr. 

Act  prescribing  law  governing  contract  as  denial 
of  privileges  or  immunities  of  citiiens  of 
United  States,  see  Constitutional  Lew,  {  206. 

I  143.  A  policy  of  fire  insurauoe  keU  sahiect 
to  reformation  and  enforcemeiit  in  egait7. — 
Phenlz  Ins.  Co.  v.  Uilliard  (Fla.)  79S. 

S  145.  While  the  mere  renewal  of  an  insur- 
ance policy  does  not  of  itself  change  the  terms 
ot  the  contract,  the  parties  may  on  ruiewal 
change  the  terms.— National  U&  A  Acddent 
Ins.'Co.  V.  L(Aey  (Ala.)  45. 

fi  145.  Where  an  insurance  agent  had  anthw^ 
ity  to  issue  receipts  for  renewal  premiums  for 
the  company,  which  receipts  were  on  a  printed 
form  fumisned  by  it,  such  agent  had  antboriiy 
to  modify  the  contract  in  the  renewal  receipt.— 
National  Ufe  ft  Accident  Ins.  Co.  t.  Loker 
(Ala.)  45. 

(B)  Constr««tlom  and  OpermtlOB. 

Taxation  of  loaas  to  policy  holders,  set:  Taxa- 
tion, S  96. 

I  146.  Every  insurance  policy,  if  doubtful,  is 
constmed  In  favor  of  the  insured.— Katiooal 
Ufe  &  Accident  Ins.  Oo.  t.  Lohey  (AlaJ  4!L 


VX. 


FBEHXUMS,  DUES, 
MEHTS. 


DUES,  AKD 


S  177.  Employer's  liability  insurer  kM  lis- 
ble,  in  case  of  injury  after  expiration  of  poUey, 
where  it  had  issued  binder  extending  the  pol- 
icy.—London  Guarantee  ft  Accident  Co.  v.  Mis- 
sissippi Ceirt.  R.  Co.  (AOss.)  787. 

S  187.  Where  Insured  received  «  Ufe  policy, 
and  retained  it  three  or  four  months,  vrithoat 
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objection  or  making  any  effort  to  reject  it,  Jie 
is  liable  on  bis  note  for  the  Initial  premlam.— 
Tapla  T.  Baggett  (Ala.)  884. 

VIII.  OAHOEIXATXON,  WVKKBtmVB, 
ABAXDOmoINT.  OB  BESOUnOlT 

OF  POZilCT. 

I  229.  Insnrance  compaoy  mart  be  notified 
of  cancellation  of  poller  br  insored  to  make 
cancellatioQ  effectire. — McHrm  BCcGrav  Wood- 
en Ware  Go.  t.  German  Flra  Int.  Oo.  ot  Pitts- 
burg, Pa.  (La.)  183. 

IX.  AVOrOANOE  OF  POUOT  FOB 
MI8BEPBE8ENTATI01f,  FBAUD. 
OK  BBEAOK  OF  WARBANTT  OR 
OOHDITIOH. 

(B)  Hatters  Relattav  to  PF«pertT  or  In> 
tereat  Iniared. 

!  281.  The  padding  of  an  Inventorr  of  mer- 
cbandiee  by  false  eotriea  will  work  a  forfeitare 
of  the  policy,  where  they  cannot  be  explained  on 
any  reaFooable  theory  of  honest  mistake.— Al- 
fred Hiller  Go.  Insnranco  Oo.  ot  North  Amer- 
ica (La.)  104. 

i  2S2.  "Unconditional  and  sole  ownership" 
of  property,  within  the  meaning  of  insurance 
policies,  held  to  be  in  those  upon  whom  the  loss 
IiisnrKl  against  wonld  certelnbr  fall  as  the  re- 
sult of  bona  fide  riJtlits  in  tiie  insured  property. 
— Phenlx  Ins.  Oo.      HllUard  (Fla.)  TOO. 

i  2S2.  Essentials  of  an  "unconditional  and 
sole"  interest  or  ownership,  within  the  meaning 
of  the  phrase  In  inmirance  policies,  stated.— 
Pheniz  Ins.  Co.  v.  Htllianl  (Fla.)  790. 

S  282.  Purpose  of.  a  provision  in  insurance 
policies  requinng  insured  to  have  the  uncondi- 
tional and  sole  ownership  of  property  insured, 
stated.— Phenlx  Ins.  Go.  t.  Hllllard  (Fla.)  790. 

I  282.  A  certain  interest  of  a  purchaser  of 
property  held  the  "sole  and  UQCoaoltioiuil  own- 
ptship,*'  within  such  phrase  as  used  in  insur- 
ance polIdes^Phenlx  Ins.  Go.  t.  HlUIard  (Fla.) 
790. 

ZX.  E8TOPPEI.,  WATVEB,  OB  AGREE- 
MEHTS  AFFECTIHO  RIOHT  TO 
AVOID  OB  rOBFEIT  POUOT. 

S  S75.  As  respects  a  fire  policy  issued  by 
agents  of  an  insntance  company,  held,  they  have 
power  to  bind  the  company  as  to  a  vacancy  per* 
mlt,  notwithstanding  revocation  of  tbdr  agency, 
nnbiown  to  insured. — Sutherland  t.  Federal  Ins. 
Co.  (Miss.)  680. 

i  375.  Insured  ft«td  required  to  have 'actual, 
and  not  merely  constructive,  notice  of  the  revo- 
cation of  agency  of  the  agents  who  issued  his 
policy^  that  may  not'  bind  the  company  by  an 
agreement  for  a  vacancy  permit—Sutherland  v. 
Federal  Ins.  Co.  (Miss.)  ^89. 

I  376.  Stipulations  that  provisions  of  a  pol- 
icy cannot  be  waived  by  any  agent,  officer,  or 
other  representative  held  not  to  be  snstained  on 
theory  that  It  does  not  prevent  the  corporation 
from  waiving  the  stipulations. — London  Guai^ 
antee  ft  Accident  Co.  t.  Mississippi  Cent.  R. 
Co.  (Miss.)  787. 

I  882.  Agreement  of  an  agent  of  an  insurance 
company  to  renew  a  vacancy  permit  keU  binding 
on  tne  CMupany.— Sutherland  v.  Federal  Ins.  Oo. 
(MIssO  680. 

i  383.  A  stipulation  in  an  employer's  liabil- 
ity policy  that  no  claim  should  be  paid  by  the 
Insared  without  the  written  consent  of  the  in- 
ffurer  held  subject  to  be  waived  by  jMirol.- Lon- 
doo  Guarantee  ft  Accident  Co.  v.  Mississippi 
Cent  R.  Oo.luias.)  7S7. 

I  888.  Under  the  New  York  standard  policy, 
a  forfeitare  is  not  waived  by  any  requirement  or 
act  on  the  part  of  the  insurer  relathog  to  the 


appraisal  of  the  loss  or  any  examination  of  the 
insured.— Alfred  Hiller  Go.  t.  Insurance  Go.  of 
North  America  (Za.)  101. 

XH.  RISKS  AKD   CAUSES  OF  LOSS. 

(B)  Aocldeat  and  Health  Insnranoe. 

S  461.  A  provision  of  an  accident  insurance 
policy  held  not  to  relieve  the  company  from  lia- 
bility for  injury  from  a  danger  to  which  insnr- 
ed  was  involuntarily  expraed.— National  Ufe  ft 
Accident  Ins.  Go.  v.  Lokey  (AlaO  46. 

8  462.  Insured's  death  Held  not  to  have  oc- 
curred while  violating  an  ordinance  aninst 
catching  hold  of  cars,  etc.— National  lifo  ft  Ac- 
cident Ins.  Co.  T.  Lokey  (Ala.)  45. 

Zm.  EZTBITF  OF  I.OSS  AHD  LIA- 
BUXTT  OF  IHSUBEB. 

(C)  Oaaraatr  and  ladaasaltr  ImawnMee. 

I  612.  The  liability  of  an  insurance  company 
on  an  employer's  liability  policy  is  fixed  by  the 
terms  of  the  policy,  regardlete  of  its  instruc- 
tions to  an  attorney  as  to  what  settlement  he 
might  make  with  an  employ^  who  was  injured. 
—London  Onarantee  ft  Accident  Go,  v.  Missis* 
sippi  Cent  R.  Co,  (Hiss.)  787.  . 

ZIV.  HOTICE  AKD  IPROOF  OF  X08S. 

Act  relatiw  to  proofs  ot  leas  as  impairing  ob- 
ligation m  contracts,  see  Omstitntional  Lav, 
f  154. 

Act  requiring  Insurance  companies  to  furnish 
blank  proofs  of  loss  as  denial  of  equal  protec- 
tion of  law,  see  Constitutional  Law,  f  240. 

8  634.  Act  No.  168  of  1908  held  not  con- 
fined to  policies  issued  after  its  passage.— 
Monteleone       Seaboard  Fire  ft  Marine  Ins. 

Co.  (La.)  1082. 

I  556.  A  local  agent  of  a  fire  insurance  com- 
pany, with  authority  to  Issue  policies  and  col- 
lect premiums,  Acid  authorised  to  waive  requir' 
ed  proofs  of  loss,  by  repudiating  liability  on  the 
policy.— .Etna  Ins.  Co.  v.  Holmes  (FlaO  801. 

%  558.  A  fire  Insurance  company  failing  to 
furnish  insured  with  blank  proofs  of  loss  on 
being  notified  of  the  lose  Aeld  to  have  walTed 
the  nimlshlng  oi  such  proof  by  insared,  nndex 
Act  Mo.  168  of  1006,  f  2l— Monteleone  t.  Sea- 
boaxd  Fire  ft  Aforine  Ins.  Co.  (iX)  1082. 

XV.  ADJUSTMENT  OF  I<08S. 

S  565.  An  attorney  held  to  have  acted  for 
a  railroad  company  and  not  for  the  insurer  in 
settling  a  personal  injury  case,  so  t^at  insurer 
was  not  estopped  by  his  acts  as  to  the  amount 
of  the  liability. — London  Guarantee  ft  Accident 
Co.  T.  Mississippi  Cent  K.  Co.  (Miss.)  787. 

ZVI.  RIOHT  TO  PBOOEEDS. 
Evidence  of  divorce^  see  DItoic^  |  17%. 

XVn.  PAYMENT  OB  DI80HABOB, 
OONTBIBUTION,  AND  8UB- 
ROOA'nON. 

Act  imposing  penalty  for  delay  in  payment  as 
denial  of  equal  pTotection  of  law,  see  Consti- 
tutional Law,  {  210. 

XVm.  ACTIONS  ON  POUOEBS. 

Variance  between  pleading  and  proof  as  ground 
for  demurrer,  see  Pleading,  (  108. 

8  608.  A  nolicy  Insuring  against  death  re- 
sulting directly  from  bodily  Inluries  caused  by 
external,  violent,  and  accidental  means  held  not 
the  kind  of  policy  oontemplated  in  form  12  of 
Code,  I  ^83.— National  Uh  ft  Accident  Ins.  Co. 
T.  Lokey  (Ala.)  46. 
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S  642.  Pleas  In  a  eoant  on  an  accident  In- 
surance policy,  allaginff  certain  tacts  as  a  fall 
defmse  to  the  action,  when  the  polW  ptorided 
that  the  existence  of  soch  facta  Bhotild  only  re- 
dnoa  the  amount  ncoferabW,  were  donnriable^ 
National  life  A  Acddent  Int.  Go.  T.  It^ey 
(Ala.)  46. 

1  661.  In  an  aetlai  on  an  accident  humrance 
policy,  testimoay  that  dflfendant's  i^ent  oecnt- 
ed  a  renewal  receipt  was  admissfble  as  tending 
to  show  a  contract  of  Insurance  between  the 
company  and  the  penon  claimed  to  bare  been 
Insnred.—KatlMial  life  &  Accident  lu.  Co.  t. 
Lokey  (Ala.)  46. 

I  664%.  In  an  action  On  an  accident  policy, 
a  receipt  showing  paypient  of  the  orif^nal  pre- 
mium was  neither  irrelevant,  Incompetent,  nor 
Immaterial,  sbowing  that  the  policy  had  been 
put  into  effect,  though  It  was  comnlatiTe  evi- 
dence of  that  fact  after  the  policy  bad  been  In- 
trodnced  without  objection.— National  life  ft 
Acddent  Ins.  Co.     Lokey  (Ala.)  45. 

S  688.  Stepping:  from  a  moving  car,  Irrespec- 
tive of  the  speed  at  which  it  was  moviofc.  is  not, 
aa  a  matter  of  law,  an  "obvions  danger"  within 
an  accident  company's  policy,  relieving  the  com- 
pany from  liability  for  death  resulting  ttam  ez- 
poeuie  to  an  obvious  risk.— National  Life  it  Ac- 
cident Ins.  Co.  V.  Lokey  (Ala.)  45. 

I  668.  The  credlWIity  and  weight  of  evidence 
to  establish  a  custom  between  a  railroad  compa- 
ny and  an  Inanrance  eonqmny,  permitting  the 
railroad  to  settle  daims  withoat  giving  notice 
to  the  Insurance  company,  required  by  an  em- 

Sloyer's  liability  policy,  were  for  the  jury.— Lon- 
on  Guarantee  ft  Accidmt  Co.  v.  Misriaslppt 
Cent  R.  Co.  (Miss.)  787. 

I  688.  Whether  the  written  consent  of  an 
employer's  liability  Insurer  to  a  settlement  by 
the  insured  was  waived  the  insurer  was  a 
question  for  the  Jury.— London  Guarantee  it 
Accident  Co.  v.  Missinippi  Cent  R.  Co.  (Miss.) 
787. 

XZ.  MUTUAX  BEMISFXT  XHSUIUkHOB. 

(A)  OorpormtlOMB  anA  Aaaool«tlttu. 

i  693.  By-laws  of  a  fraternal  order  can  never 
be  held  retroactive,  when  any  reasonable  con- 
stractlon  otherwise  Is  possible.— Grant  v.  Inde- 
pendent Order  of  Sons  and  Daughters  of  Jacob 

(Misa.)  698. 

{  693.  By-laws  of  a  fraternal  order  keld  not 
retroactive,  so  aa  to  Invalidate  a  prior  change  of 
beneficiaries. — Grant  v.  Independent  Order  of 
Sons  and  Daughten  of  Jacob  (Miss.)  688. 

<E)  BcaHlelmrlM  u<  Beneflts. 

I  793.  One  hetd  estopped  to  claim  the  bene- 
fits of  insurance  as  agarnst  insured's  widow.— 
Woodson  V.  Colored  Grand  Lodge  of  Knights 
of  Honor  <tf  America  (Miss.)  467. 

INTEMPERANCE. 

See  Dronkarda. 

INTENT. 

S}vldence  of  intent  In  dvU  actions  In  fenenl, 
aea  B}vldence.  1  161. 

AftcHng  or  etsMMf  of  MrrioHlar  acta,  or  froM- 
aotlont. 

See  Frandulent  Oonveyattcee,  K  66,  69. 
Change  of  domicile,  see  Domicile,  |  4. 
COnatructim  of  ifatntea,  aee  Statutes,  1 181. 

£lemeiM  of  Qffenset. 
Sae  Homldde,  H  146^  166^  168;  m 

INTERDICTS. 

See  Insane  Persons,  |  94. 


INTEREST. 

See  UsuiT. 

On  partitmlar  oIomm  of  tMhUitiea. 
For  taxes  paid  Iqr  oo>tenant^  see  Tenano  In 

Oommon.  I  30. 
On  notary's  Dond,  aea  Motailea,  1 11. 

Pemmtery  int«r«$t  m  porlieiilor  tubfeet^atUr. 

Ground  of  right  to  review  of  dedslon,  see  A^ 

peal  and  Elrror,  {  160. 
Insurable  interest  see  Insurance,  K  ll&i  122L 
Beservation  of  interest  on  deposita  tzeasarer 

of  levee  board,  see  Levees,  f  10. 

m.  mn  ahd  oomfdtatioh. 

{  46.  Interest  may  be  allowed  In  equity  upon 
the  amount  of  money  found  to  be  due  from 
fendant  to  complainant  from  the  date  it  becsms 
psyable.— UcHlUan  t.  Wamn  (Fla.)  SSSb 

INTERLOCUTORY  DECISIONS. 

Baview,  sea  Appeal  and  Error,  %  874. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction.  H  143-172. 

INTERMEDDLING. 

In  snlti  between  othen^  aaa  Ouunporty  and 
Maintenance. 

INTERMEDIATE  COURTS. 

Bevtew  of  decftriona,  sea  Awea]  and  Bmr,  | 

1065* 

INTERPLEADER. 

Claims  bj  tUid  persons  to  pnwerty  larled  upon, 
see  Attachment,  |  80&. 

INTERPRETATION. 

Of  language  used  in  aUagsd  libel  or  slander,  sea 

LUb^SAd  Slander,  TiST 

Of  contracts,  in*tr*m«nU,  or  fudloM  met*  wm4 
proeeeMngB. 

See  Dedication,  1  60;  Mortxages,  I  1ST;  Stat- 
utes, Sf  181,  241;  Stipnlations,  i  14;  WUk^ 

11  4S3,  6S& 

Assignments  for  benefit  of  creditors,  aee  Atsicn- 
ments  for  Benefit  of  Creditor^  1 184. 

BiUs  of  ladina,  see  OanierBk  1 61. 

Constitutional  provMon^  see  GonstltBtional 
Law,  I  4& 

Contracts  in  general,  see  Oon tracts,  H  148,  236L 
Contracta  oflnsnimnce,  see  Inanrance,  U  146^ 

177.  _^ 
Contracts  of  sale,  see  Sales,  H  68k  8%  46T. 
Deeds,  see  Deeds,!!  111.  127. 
Instructions,  see  rKlal,  H  296,  296. 
Leases,  see  Landlord  and  Tenant,  U  40,  47; 

Mines  and  Minerals,  %i  02,10. 
Parol  or  extrinsic  evidence  to  aid  Interpretatioa 

of  writtoa  Initnunents,  see  Bvidmce,  |  46^ 
Warrantiea.  see  Sales,  1 279. 

INTERROGATORIES. 

On  facts  and  articles,  aee  Discovery,  |  791, 

INTERSTATE  COMMERCE. 

Regulation  of  tranBportatl<m  ^  enrtlan  in  cb^ 
eral,  sea  Oarriera,  H  2-20. 

INTERVENERS. 

As  persona  entitled  lo  miew,  mo  Aapoal  and 

Error,  i  149. 


Topics  *  seetloa  <i)  NUKBBRS  m  this  laaez  *  Dee.  ft  Am.  Dig.  Key  No.  taMa,  *  Repast*  latano  asrea 

Digitized  by  Google 


1113 


INDBX^IOMT. 


INTERVENTION. 

Id  attachment  pioceedingfl  by  y'rimint  «f  pn^ 
ert7*  we  Attachment,  i  808. 

INTER  VIVOS. 

Gifts.  «M  Oifta,  II  26,  41. 

INTESTACY, 

Sm  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See  DnmkaxdB. 

I.  POWER  TO  OOMTBOX  TBAITIO. 

f  la  Ck»de  1907.  I  1251.  held  not  to  au- 
thorise a  city  to  seize  and  destn^.  intoxicatinfc 
liaaora  held  for  onlawfnl  onrposes.— CS^  of 
Binnlngliain  t.  Stephens  ft  Keir  (Ala.)  twO. 

1 10.  A  city  IMd  vithont  anthority  to  adopt 
an  ordinance  providing  for  the  seizure  and  de- 
etrnction  of  intoxlcaang  liaaor  held  for  unlaw- 
ful parposes,  unless  qleclally  authorised  so  to 
do  by  uie  I^^lataie.— CSty  of  Birmingham  t. 
Stephana  ft  Keir  (Ala.)  sea 

I  10.  A  elt7,  destroying  intoxicatint  llQUor 
under  a  claim  of  n^t  to  do  so  because  the 
owner  thereof  has  been  convicted  of  violating 
the  prohibition  lav,  Aeld  not  entitled  to  Justify 
its  act  under  Coda  190^  1 1278.— Oty  of  Birm- 
ing^ham  v.  Stephens  ft  Kerr  (Ala.)  690. 

1  10.  Under  Acts  1908,  c.  114,  «  1797  and 
chapter  115,  |  174G,  and  C!ode  1906,  |S  8329, 
3441,  an  ordioance  prohibiting  the  storage  of 
iutozicatlDg  liquor  for  sale^AeM  valid. — Uurley 
T.  aty  of  Corinth  (Miss.)  695. 

nZ.  I4KIAI.  OPTIOH. 

Certiorari  to  review  order  annulling  proceed- 
ings, see  Certiorari,  f  70. 

PrmunptloDS  as  to  performance  of  duty  by 
election  offlceia,  see  Eividence,  %  83. 

I  25.  Act  Feb.  12,  1884  (Acts  1884.  c  182), 
relating  to  the  sale  of  liquor  in  the  city  of 
Cotiau  and  within  five  miles  of  the  county 
oonrthonse  of  Alcorn  county,  held  repealed  by 
chapters  113,  114,  and  115  of  the  Acts  of  1908, 
so  far  as  it  dealt  with  the  sale  of  Uqnor.— 
Hughes  V.  State  (Miss.)  631. 

i  86.  In  local  option  elections,  the  board  of 
county  coounisrioners  cfmstitutss  the  county 
canvassing  board.—SnlUvan  v.  Orange  Oonnty 
Com*n  ^la.)  517. 

5 86.  Under  Const  art  5,  |  15,  clerk  of  dr- 
t  court  Is  clerk  of  county  commissioners  and 
proper  custodian  of  ballots  used  at  local  op- 
tion election.— SuIllTaa  v.  Orange  Conuty  Com'n 
(Fla.)  617. 

I  87.  Hie  court,  In  determining  the  legality 
ox  local  optiM  election,  may  consider  any  legal 
evidenoe  offered. — Sullivan  v.  Orange  Connty 
Com'rs  (Sla.)  617. 

I  87.  In  a  local  option  election  contest,  the 
court  may  examine  the  original  ballots,  and  its 
pmnt  la  not  affected  by  any  illegality  in  the 
cuvasslag  board  or  other  election  offlceia^ 
SnUlvan  t.  Orange  Oonnty  Com'n  (Fla^  S17. 

t  87.  In  a  local  option  election  contest  the 
court  may  determine,  from  the  original  ballots 
and  from  the  returns  and  ottier  evidence,  whetb* 
er  a  legal  election  was  held.-^ullivaii  r.  Orange 
County  Osm'ts  <^Im.)  tin. 

I  S7.  In  local  option  election  contest  that  a 
vote  was  Illegal  for  nonpayment  ct  poll  tax  most 
be  established  by  evidence  that  the  voter  was 
not  exempt  from  such  tax. — Sullivan  t*  Orange 
County  Com'rs  (11a.)  617. 


17.  ncmrani  amd  tazss. 

Right  to  question  corporate  powar  to  hold  li- 
oense,  ses  Corporatutos,  f  887. 

T.  BBOVXATIOira. 

i  122.  Code  IQOe,  I  1746.  held  to  prohibit 
the  sale  of  enumerated  liquors  and  to  prohibit 
the  sale  of  any  other  drink  which  if  drunk  to 
excess  will  produce  intCMrieatlon. — BhiUer  t.  City 
of  Jackson  (Miss.)  873, 

I  122.  A  sale  of  malt  liquor  coatalnlng  a 
certain  percentage  of  alcohol  held  prohibited  by 
Code  1906,  I  1746.— Fuller  v.  dtj  of  Jackson 
(Miss.)  873. 

S  122.  A  sale  of  a  drink  held  not  prohibited 
by  Code  1906,  8  l74e^rnllsr  v.  Wty  of  Jack- 
son (Miss.)  87^ 

▼X.  OFFENSES. 

S  14a  Under  Acts  1908,  c  114.  |  1787.  and 
chapter  115.  }  1746,  and  Code  1906,  fil  8^, 
8441,  an  ordinance  prohibiting  the  storage  of  in- 
toxicating liquor  for  sale  held  vioIated^Hnriey 
T.  <Mty  of  (Torinth  (Miss.)  685. 

S  146.  Proof  held  to  show  a  "barter  or  ex- 
change" within  the  statnte  prohibiting  a  sale, 
barter,  or  exchange  of  intoxicating  Uqnozs.— 
Clark  V.  State  (Ala.)  888. 

S  147.  Sales  of  liquor  on  orders  received  from 
outside  the  state  held  to  be  sales  within  the 
state,  in  violation  of  a  statute  forbidding  such 
sales.- Hurley  v.  Olty  of  Corinth  (Miss.)  OSS. 

I  167.  One  aiding  another  to  unlawfully  pur- 
ohaae  liqnor,  violates  Code  1907,  |  786&— Say- 
field  T.  State  (AUl)  888. 

Tm.  CBXMiNAx.  pHOBEomnoirs. 

Review  of  findings  on  prohibition  against  Judg- 
ment see  Prohibition,  %  28. 

I  233.  In  a  prosecution  for  having  in  pos- 
session intoxicants  with  Intent  unlawfully  to 
sell  them,  certain  evidence  lidU  admlssilue.— 
Price  T.  <Mty  of  OuUport  (fiSiu.)  486;  Hand 
V.  Same  (M&s.)  487. 

I  236.  In  a  prosecution  for  having  In  pos- 
session intoxicants  with  intent  unlawfully  to 
sell  them,  under  Laws  1908,  c  114,  |  1707,  evi- 
d«ice  Meld  snffldent  to  sustain  a  conviction  in 
view  of  Laws  190&  a  116^  1 1747.— Price  v.  City 
ofOoteport  (Miss3  486;  Hand  v.  Same  (Miss!) 
487. 

INTOXICATION. 

CcmunoD  or  baMtual  dmnkards,  see  Drunkards. 
Effecting  credibility  of  witness,  see  Witnesses,  { 
887. 

Opinion  evidence,  see  Criminal  Law,  |  448. 

INTRUDERS. 

On  land,  see  Forcible  Entry  and  Detainer; 
Trespass. 

INVEIGLEMENT. 

Of  servant  see  Usatsr  and  Semnt,  H  88%  8tt. 

INVOLUNTARY  NONSUIT. 

S«e  Dismissal  and  Nonsuit  1  ML 

ISSUES. 

Arolicabllity  of  instmetlons  to  Ismes.  see  Orim- 

Tnal  Law,  I  814. 
Identity  of  issues  as  affecting  conclusivensa  of 

judgment  see  Judgment  «  713^729. 
In  civil  actions,  seePleadlng,  H  874,  880. 
In  criminal  prosecutions,  see  Indictment  and 

Information,  |  167. 
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Inttmctioiui  Isnoriiif ,  see  TrUl,  |  293. 
Preiaited  for  review  on  appeal,  lee  Appeal  and 
Blrror,  f  169. 

ITINERANT  VENDERS. 

See  Hawken  and  Peddlers. 

JACTITATION. 

See  Ubel  and  SUnder,  |  140. 

JEOFAILS. 

Rtatnte  d.  we  neadlng.  I  4891 

JEOPARDY. 

Former  jeopardy  as  bar  to  proeecation.  Me 
Orimlnal  Lav,  |  200. 

JOINDER. 

Of  causes  of  aetion,  see  Acdon.  H  88,  Sa  _ 
Of  parties  in  cItII  actloni  in  general,  aea  Par* 
ties,  S  2S. 

JOINT  ADVENTURES. 

See  Partnership. 
Conspirators,  see  ConspiraQT' 

JOINT  OWNERS. 

Oommunity  property,  see  Husband  and  mts,  II 
2M,  276 

JOINT  TENANCY. 

See  Tenancy  In  Common. 

Partition  of  joint  property,  aee  Partition 

JOURNALS. 

Legislative  jonmals,  see  States,  |  87. 

JUDGES. 

See  Courts;  Jostiees  of  the  Peace. 
Judicial  powers  and  functions  In  general,  and 
deleMtton  thereof,  see  Constitutional  Law,  H 

68i  tO 

Bemai^  and  conduct  on  trial,  see  Criminal 

Law,  I  655. 
Subjects  and  titles  of  acta  relating  to  judges,  see 

Stetntea,  |  124. 

I.  AFPonmfBNx.  guAianoATiow, 

AND  TBKUBE. 

Of  justices  of  the  peace^  see  Juatlcee  of  the 
P^,  H  2-^ 

m.  BIOBT8.  POWERS,  DUTIBS,  AMD 
LIABILITIES. 

I  26.  Legality  <^  Besslon  of  aldermen  and  of 
appointment  of  mayor  pro  tern,  held  not  to  be 
examined  on  appuu  from  oonviction  tat  Tiola- 
tion  of  a  mnnlaM^  ordinance.— Bosetto  01^ 
of  Bay  St  Louis  (Miss.)  785. 

JUDGMENT. 

Curing  defective  pleading  by  judgment,  see 
Pleading,  |  433. 

Practice  in  equity,  see  Bguity,  {  418. 

Sales  under  judgment,  order,  or  decree,  see  Ju- 
dicial Sales. 

In  acUoru      or  af/aintt  particular  claatea  of 
pertons. 

See  Executors  and  Administrators,  |  609. 


In  particular  civU  actioni  or  proreeding*. 

See  Quieting  Title,  I  62;  Replevin.  |  101. 

For  divoTca,  see  Divorce,  1 174. 

Mandamus  against  municiuU  officers,  aee  Mu- 
nicipal Corporations,  1 10B7. 

To  redeem  from  mortgage  sale,  see  UorliacM.  I 
621. 

In  criminal  protwrnttont. 
See  Criminal  Law,  |  995. 

Revieuf. 

See  Appeal  and  Error:  Certiorari;  Crlm* 
inal  Xaw,  M  1010,  1188;  Jnatioea  of  the 
Peace,  H  174,  200. 

Judgment  on  appeal  or  writ  of  error.  Me  Ap- 
pekl  and  E)nor,  U  1105.  1019;  Criminal 
£iw.  M  U82,  IISS.    ^  .  , 

Record  for  purpose  of  revJew,  wa  Apvwl  and 
Error,  I  629. 

I.  HATUBE  AlfDESSEMTIAU  HT 
OEHEBAXi. 

Process  to  sustain  judgment  againat  firm,  see 

Partnership,  |  219,  ,  _ 

Statutory  provisions  as  to  terms  of  ooazta,  see 

~      I.  I  62. 


Courts, 


IV.  BT  DEFADLV. 


Decree  in  equity  pm  confeaso,  see  Svaity,  I 

418. 

(A)  ile«mtaite«  TKUdltv 

f  101.  Code  1906,  |  811,  keW  not  to  apply 
to  proceedings  for  mandamus  to  enforce  judc- 
ment,  so  as  to  require  judgmeiU  to  be  made  an 
exhibit  to  the  petition  as  an  essential  to  the 
validity  of  default  judgment  la  mandamus  pro- 
ceedings.—Town  of  Jonestown  v.  Ganong  (Mu&) 
G79. 

I  112.  Aa  a  role,  a  default  only  admits  mat- 
ters well  pleaded.— Ex  parte  Alien  (Ala.)  44. 

I  132.  That  a  default  was  taken  on  Friday, 

when  the  court  rules  required  default  dockets  to 
be  beard  on  Saturdays,  did  not  make  the  default 
judgment  void,  where  defendant  was  in  default 
on  Fridur,  but  was  at  moat  an  irregularity.-^ 
parte  A^en  (Ala.)  44. 

(B)  OveBlttV  or  Settlav  A>ld«  Dstewtt. 

I  148.  Error  of  town  officers  as  to  the  pur- 
pose of  suit  for  mandamus  Md  not  a  sufficient 
excuse  for  default  to  warrant  setting  it  aside. 
—Town  of  Jonestown  v.  Ganong  (Miss.)  579. 

TI.  OH  TBIAL  OF  ISSUES. 

(0>  Conformity  to  Proeew,  Plesdlmss, 
Proofs.  m»A  Tordlot  or  FtaAlmco. 

Action  to  cancel  aaaeasment,  aaa  Taxatioii.  | 

600. 

TO.  ElfTBT,   KEOOBO,   AXD  1>OOK- 

ETmo. 

Judgmoit  in  criminal  proseention.  aee  CiSminal 
lAw,  I  99S. 

8  272.  The  drcnlt  court  has  authority  to 
have  a  Judgment  entered  in  vacation  aft»-  the 
disposition  of  a  motitm  for  a  new  trial  made 
and  continued  in  term  time.— Florida  By.  Oo.  v. 
Dersey  (Fla.)  963. 

8  282.  In  country  parishes,  a  judpnrat  ren- 
dered orally  and  noted  on  tiie  minutes  maj  b» 
read  and  swned  at  any  time  witiiin  three  oa^ 
or  later.— Madere  v.  Alexandre  (La.)  533.  537. 

IX.  OFEMmO  OK  TAOATINO. 

S  336.  The  remedy  provided  by  Code  190T.  | 
5372,  for  vacating  a  judgment  obtained  by 
fraud,  etc,  held  not  to  be  a  continuation  of  the 
original  suit.— Evans  v.  Wilhite  (AlaJ  S4& 
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S  337.  Code  1007,  M  4142-4145,  embodied  in 
chapter  89,  art.  7,  Acid  to  refer  to  motiona  to 
sat  aside  judgments  for  irregularities,  and  not 
to  include  tlie  usual  motions  for  new  triaL— 
Woodward  Iron  Co.  v.  Brown  (Ala.)  829. 

Xt  EQUITABLE  BEUEF. 

Bill  of  review  In  eqnitr,  see  Enoitj,  SI  442. 
446. 

(A)  Hmtw«  of  "Brnmrntr  aik*  GronnAa* 

A|iiUoition  of  maxima  o£  equity,  aee  Equity, 

1  407.  The  remedy  prescribed  by  Code  1007, 
S  6372,  held  not  excfuBive,  but  that  a  Judgment 
obtained  by  frand  may  be  vacated  in  equity. — 
BvaBS  T.  Wilbite  (Ala.)  845. 

I  436.  A  part;  sedtlng  relief  In  a  court  of 
«quity  from  a  judgment  rendered  against  him 
must  show  tliat  he  is  without  fault  or  neglect 
in  Uie  matter,  but  he  is  not  required  to  show 
that  he  was  not  negligent  in  failing  to  apply  to 
the  court  of  law  for  relief  under  Code  1907,  | 
fi8T2.— E}rana  v.  Wilbite  (Ala.)  846. 

(B)  Jnrladiotloa  and  Pnceedlnva. 

f  460.  A  bill  in  proceedii^  to  set  aside  a 
judgment  held  sufficient  to  authorize  setting 
aside  the  judgment  and  restraining  enforcement 
of  execuaon  pending  suit — EJvana  v.  Wllliite 
(Ala.)  84S. 

ZI.  0OLX.ATEBAI(  ATTACK. 

On  appointment  of  administrator  or  executor, 
see  Executors  and  Administrators,  {  29. 

<A)  JndvmeBto  Impeachable  Collaterallr. 

I  485.  A  judgment  is  not  void,  if  the  court 
legally  existed  and  bad  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties.— lACy  t,  Deas 
(Fla.)  615. 

(B)  GrovMds. 

{  400.  Judgment  in  rem  la  attachment  held 
not  void  because  the  owner  waa  out  of  the 
state  and  had  no  personal  notice  of  suit— Lacy 
T.  Deas  (Fla.)  516. 

I  501.  Where  court  la  legally  organized,  and 
has  jurisdiction  of  the  subject-matter  and 
parties,  errors  or  wrongdoing  ^ort  of  depriva- 
tion of  opportunity  to  be  heard  will  not  render 
judgment  void.— Lucy  v.  Deas  (Fla.)  515. 

{  511.  Judgment  held  void  in  toto  for  fraud 
^mcticed  in  litigation.— lAcy  r.  Deas  (Fla.) 

I  612.  The  giving  of  incomplete  or  false  testi- 
mony in  attachment  against  the  property  of  a 
nonresident,  and  injastlce  of  the  claim  asserted, 
do  not  render  the  judgment  Toid.— Luoy  T. 
Deas  (Fla.)  515. 

XIV.  OOHOLirSITEXEBS  OF  ADJUBI- 
OATIOK. 

Appointment  of  executor  or  administrator,  aee 
j&DBCutorB  and  Administrators,  i  29. 

(B)  Peraons  Comelvded. 

I  668.  A  judgment  establisbioc  a  lien  on  a 
building  and  lot  for  materials  in  an  action 
against  the  contractor  and  defendant  held  to 
conclusively  establish  complainant's  right  to  the 
lien  as  against  defendant— Waahlngton  t.  Ajv 
nold  (Ala.)  463. 

i  708.  In  mandamus  to  compel  a  town  to  pay 
a  judgment  which  the  petitioner  liad  obtained 
against  it,  da  officers  of  the  town  as  such  are 
parties,  and  the  derk  thereof  Is  a  party,  so  that 
the  judgment  ordered  in  mandamus  operates  on 
him.— Town  of  Jonestown  v.  Oanong  (Miss.)  G&2. 


(O  Kattewa  Cuolnded. 

By  denial  of  opporition  to  appointment  of  ad- 
ministrator, see  Executors  and  Administra- 
tors, i  20. 

I  713.  The  plea  of  res  judicata  applies  to 
every  objection  urged  in  the  second  suit  which 
was  open  to  tlie  party  within  the  former  one 
under  the  pleadines^-Jones  t.  Morgan  (Fla.) 

14a 

i  718.  Prior  judgment  concludes  parties  and 
privies  as  to  everr  matter  offered,  or  wliich 
should  have  been  litigated,  in  die  first  snlt.— 
Jones  T.  Morgan  (Fla.)  140. 

I  TIB.  The  test  of  tbe  identity  of  causes  of 
action  to  determine  tbe  question  of  rea  judica- 
ta is  the  identity  at  the  facto  essential  to  tbe 
maintenance  of  tne  actions.- McKinnon  t.  John- 
son (Fla.)  288. 

S  716.  It  Is  of  the  essence  of  estoppel  by 
judgment  that  it  be  made  certain  that  the  pre- 
cise facto  were  determined  by  tbe  former  jodg- 
ment.— McKinnon  v.  Johnson  (Fia.)  288. 

i  729.  Plaintiff,  In  suit  to  enjoin  seizure  of 
property,  cannot  withhold  grounds  which  he 
should  tuive  stated,  and,  when  cast,  file  a  new 
action,  alleging  such  facta.— Brooln  t.  Mmh 
(La.)  551. 

(D)  Jadvneata  la  Pavtlenlav  Olaaaaa  af 
Aettoaa  aad  PvoeeedlaBa* 

5 747.  The  judgment  in  a  prior  ^ectment 
t  held  in  ejectment  evidence  of  title.— Conl- 

son  V.  Scott  (Ala.)  436. 

S  747.  The  facts  necessai7  to  be  established 
in  ejectment  are  essentially  different  from  tbose 
necessary  in  proceeding  in  restitution,  so  that 
the  judgment  in  one  will  not  bar  the  other  ac- 
tioo. — McKinnon  v,  Johnson  (Fla.)  288. 

XV,  IXEH. 

Gamlabment  lien,  see  Garnishment,  |  108. 

i  777.  In  view  of  Code  1907,  H  4001,  4157, 
held,  that  a  judgment  waa  not  subject  to  the 
lien  of  a  judgment  against  the  judgment  cie4 
itor  recorded  in  the  probate  office.— Canterbury 
A  Gilder  v.  Marengo  Abstract  Co.  (Ala.)  888. 

S  78T.  Under  Code  1907,  {§  3383,  4164,  a 
bona  fide  purchaser  from  one  who  purchased 
from  a  judgment  debtor,  but  who  failed  to  re- 
cord his  deed,  held  superior  to  tbe  lien  of  a 
judgment,  where  the  last  transfer  toolc  place 
after  the  judgment  bad  been  recovered  for  more 
than  10  years  without  execution  issuing  there- 
on.—Richard  T.  Steiner  Bros.  (Ala.)  200. 

i  788.  Under  CJode  1907,  |  3383,  a  prior  un- 
recorded deed  Add  void  as  to  a  judgment,  un- 
less the  judgment  creditor  had  notice  of  auch 
deed.— Richard  v.  Steiner  Bros.  (Ala.)  200. 

XIX.  SUSFEZraiOM.  ENFOBOSMEZfT. 
AND  BEVIVAI^ 

Pendency  of  scire  facias  as  ground  for  abate- 
TTieut  of  suit  on  judgment,  see  Abatement  and 
Revival.  I  & 

Pending  appeal  or  other  proceeding  for  review, 
•ee  Appeal  and  Error,  f  482. 


PAnEHT,  EATIBFAOTIOK, 
MERGEB,  AEB  DXSCHABOE. 

Effect  of  susiwusive  appeal  on  right  to  compel 
erasure  of  Judgment,  see  Appeal  and  Error, 
t  492. 

Satisfaction  as  ground  for  motion  to  rscall 
execution,  see  Execution,  f  163. 

JUDICIAL  DISCRETION. 

Amendment  of  pleadings,  see  Pleading,  {  236. 
Appointment  of  receiver,  see  Receivers,  |  8. 
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C<mtlnnance,  iee  Crfmfiiftl  Law,  I  686. 
GrosB-ezaminBtion  of  witnesses,  Me  Witn< 
«  267. 

New  trial,  see  Criminal  Law,  S  Oil.  _ 
Order  of  proof,  lea  Criminal  Law,  H  680.  688L 
Beopening  case  for  fnrtfanr  evidence  le*  Crim- 

inal  Law,  I  686;  Trial,  i  68. 
Review  of  discretion  In  civil  adioiui,  MB 

peal  and  Brror.  H  955,  970. 
Bevtew  of  diaeretion  in  criminal  prowentioui, 

Me  Criminal  Law,  H  USl,  1U6. 

JUDICIAL  LEGISLATION. 

BncToacliment  br  courti  on  le^atlvt  fnno- 
tloiu,  aae  €<mititntional  Law,  |  TO: 

JUDICIAL  MORTGAGE 

Sea  Judgment,  H  777-788. 

JUDICIAL  NOTICE 

la  dTil  actions,  see  Sridence,  18  20,  82. 

JUDICIAL  OFFICERS. 

Sea  Jndgea;  JnaticeB  of  the  Peace. 

JUDICIAL  POWER. 

See  Oonatltotional  Iaw,  H  68.  7a 

JUDICIAL  SALES. 

EIx«nptIon  of  real  propertr,  aee  Homestead. 
Of  property  In  poaB^afoa^  recelTer,  see  Be- 

ceTveni;  ft  134,  146.  *^ 
Of  property  of  decedentaee  Ezeenton  and  Ad- 

mmlatrators,  H  828-^8. 
On  ezecntion,  see  Execntion,  f|  264-294. 
Tax  ealee,  see  Taxation,  H  6t9,  689. 
To  foredose  mortgagea,  see  Mortgages,  H  686, 

f  89.  A  projwrly  adverUsed  and  fair  sale,  in 
proceedings  by  a  creditor  to  collect  his  debt, 
will  not  be  vacated  for  mere  ioadeQimcy  of 
priosy-Boy  T.  O'NeUl  (AlaO  946. 

JURISDICTION. 

Amount  or  ralne  In  controversy,  see  Appeal 
and  Bnor,  |  60;  Jnaticea  <n  the  Peace, 
I  44. 

NecessitT  that  jurisdiction  appear  of  xeeoid,  lee 
Aroeal  and  Error,  }  SOS. 

Of  courts  in  general,  aee  Courts, 

Beview  of  Queetions  of  Jurisdiction,  see  Appeal 
and  Error,  |  1166. 

Want  of  jurisdiction  ground  for  collateral  at- 
tack on  judgment  see  Judgment,  S  490. 

Want  or  excess  of  Jurisdiction  ground  for  writ 
of  certiorari,  see  Oertioiari,  |  28. 

Want  or  excess  of  Jurisdiction  ground  for  writ 
of  habeas  corpus,  see  Habeas  Corpas,  {  27. 

Want  or  excess  of  jurisdiction  ground  for  writ 
of  prohibition,  see  Prohibition,  1 10. 

Jttritdiction  of  parMmtlor  actiont  or  proceedinga. 
Criminal  Drosecntions,  see  Criminal  Law,  f  94. 
Co  bond  <hE  treasurer  of  levee  board,  see  Levees, 

Prelimlnaqr  proceedings  in  criminal  proieca- 
tidns,  see  Oimlnal  I<aw,  |  207. 

Special  juriadictionM  and  juriadiotiont  of  partio- 

iflar  elatget  of  eourtt. 
See  Justices  of  the  Peace,  S|  44,  60. 
Appellate  jurisdiction,  see  Courts,  |  224. 


Commissioner's  court,  necessity  of  showing 
record,  see  Counties,  I  53. 

;  Jurisdiction,  see  £)Quib,  |{  3-6& 
le  courts,  see  Infants,  |  18. 


Ju 


JURY. 

Bee  Grand  Jury. 

Disquatlficatitm.  of  Jurors  as  groand  for  cm- 

tinaance,  see  Criminal  Law,  I  S89. 
Grounds  for  reference  Instead  of  Jury  trial,  see 

Reference,  |  25. 
Instructions,  see  Criminal  Law,  y  756.  763. 
794.   769,   814»   829,   830,  841 ;   Trial.  H 
186-296. 

Questions  for  Jury  la  dvil  actloiu,  see  Trial. 

H  134-171. 

QuestionB  for  Jury  In  criminal  prosecntloa^  see 

Criminal  Law.  Sf  736,  763.  764. 
Taking  case  or  ^nestion  frran  juir  «t  trial,  see 

Criminal  Law,  {  786;  Trial,  K 184-171. 

n.  BIQHT  TO  TBIAI.  BT  JVKT. 

S  25.  A  demand  by  me  charged  with  a  mis- 
demeanor for  a  jun  trial,  made  after  the  expi- 
ration of  the  time  fixed  by  law  for  that  pnrpcm, 
comes  too  late.— Red  t.  State  (Ala.)  886. 

Xn.  QUAZJFICATIOHS  OF  JTOOBS 
AMD  EXEliPTIOHS. 

DisQualification  of  or  miseondoct  affecting  as 
^und  for  new  trial,  sea  Orinlnal  Law,  i 

{  47.  Absence  of  juror  from  the  state  vrtth- 
out  Intent  of  dumginK  bis  citixen^iip  hM  not 
necessarily  a  ground  ror  disqoallBoooa. — State 
T.  T«nsa  (La.)  OSS. 

nr.  flVMM omiro.  attendahoi^  ms- 

OHARO£,  AKD  OOKPBV- 
8ATIOH. 

Harmless  error  In  drawing  Jury,  see  (Mminal 

Law,  «  1166U. 
Subjects  and  tlties  of  acts,  see  Statntes,  f  124. 

I  66.  When  a  court  consisted  of  two  Judges, 
a  recital  that  the  "court"  had  proceeded  to  pub- 
licly draw  a  jury  as  provided  by  law,  Md  to  be 
constroed  to  mean  that  the  jury  was  drawn  bj 
the  presiding  judge.— Rogers  t.  State  (Ala.)  33. 

I  67.  That  the  sheriff  actively  aaaisted  in 
working  up  evidence  against  an  aocused  was 
not  contrary  to  bis  official  duties,  so  as  to  dis- 
qualify him  from  summoning  jurors  to  the 
caBe.--Jacison  v.  State  (Ala.)  835. 

I  70.  Motion  to  qua:^  venire  in  a  capital 
case  held  improperly  refused. — DavU  T.  State 
(Ala.)  989^ 

I  71.  0>de  1807,  S  4635,  providing  for  9txw± 
Juries,  applies  only  to  <dvu  eases.— Tomey  v. 
State  (Ala3  WOT^ 

$  72.  Absence  of  a  Jury  serving  tiie  court  in 
the  trial  of  another  case  warranted  the  snm- 
mimlng  of  talesmen  to  MHnplete  the  Jury  to  try 
accused,  under  Code  1907,  i  7272^— ^nuney  v. 
State  (Ala.)  910. 

i  72.  Aceosed  is  not  entitled,  as  matter  of 
right,  to  have  a  Jnry  drawn  from  the  Jarj  box. 
but  me  court  may  order  a  jury  from  the  oonnty 
at  large  when  the  names  in  tiie  jury  box  axe  ex- 
hausted—Moon V.  StaCe  (Fla.)  97L 

{  72.  Memben  of  a  venin  held  not  Asqual- 
Ified  as  jurors.— Whitehead  r.  Sute  (Mlsa.)  259. 

{  80.  Under  Code  1907.  S  7265,  an  order  that 
the  jurors  drawn  and  those  to  be  "dimwn  and 
summoned"  for  a  subsequent  we^  of  tiM  ten, 
etc.,  held  erroneous  In  using  the  woid  ""sam- 
moned."— Smith  v.  State  (Ala.)  396. 

T.  OOMFETEHOT  OF  XDBOBS.  CKAX- 
LERQES,  AHD  OBJEO^»in. 

<  83.  Under  Code  1907,  |  7276,-  subd.  lA, 
when  a  wltneas  was  summmed  aa  a  iwar,  dM 
subsequent  dlsdiaige  <tt  the  witness  did  not  ren- 
der him  competent  to  serve  as  a  Juror,  as  against 
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the  objection  of  tht  on»<wttB  partj.— Lowman 

V.  State  (Ala.)  688. 

S  83.  That  one  may  be  exempt  from  Jury 
doty  does  not  ipso  facto  reader  him  subject  to 
challeDge  for  cause.— OoUey  t.  SUte  (Ala.)  832. 

I  83.  CertaiD  jurors  in  a  matder  case  held 
competent— State  t.  Owen  (La.)  860. 

I  92.  In  an  action  again&t  a  cltr  for  In- 
juries OQ  a  sidewalk,  a  policeman,  Wiie  watf  a 
city  officer,  held  subject  to  challenge  for  implied 
bias.— Oity  of  Birmingham  v.  Gordon  fAIa.)  430. 

I  103.  Light  impressions  or  opinions  nu^ 
fafr^  be  sapposed  to  leave  the  jnror  s  mind  open 
to  a  fair  consideration  of  the  evidence,  In  view 
of  Code  1906,  |  2685.— Whltdiead  T.  State 
(Miw.)  m 

f  110.  If  a  Juror  were  subject  to  challenge 
for  cause  on  account  of  exemption  from  duty, 
no  injunr  could  have  resulted,  if  the  objecting 
party  failed  to  eliminate  him  by  a  peremptory 
challenm,  aa  he  could  and  shotud  have  done.- 
Colley     State  <AU.)  882. 

$  116.  The  court  held  not  authorized  to 
fluash  a  venire  on  the  ground  that  two  of  the 
Jiirora  snmmoned  for  the  week  were  excused  by 
the  court  Id  the  absence  of  accused  who  did  not 
consent  thereto.— Davis  t.  State  (Ala.)  939.  . 

S  11&  Memben  of  a  venire  held  not  disquali- 
fied as  jurozs.— TVhitehead  v.  State  (Miss.)  200. 

f  117.  Motion  to  qnasfa  a  venire  made  before 
trial  is  In  due  time.— Davis  v.  State  (Ala.)  969. 


■n.  IMBAXBUXQ   FOB    TRIAL  AXD 
OATH. 

i  144.  Under  CJode  1907,  {  72G7.  the  court 
held  authorized  to  discard  a  Juror  on  the  ground 
of  a  mistake  in  his  name  as  drawn.— Davis  v. 
State  (Ala.)  080. 

JUSTICES  OF  THE  PEACE. 

Jurisdietknt  of  mosecntion  for  failure  to  work 
on  roads,  see  Highways.  S  ISl. 

Proceedings  on  summary  trial  of  criminal  of- 
fenses or  misdemeanors,  see  Criminal  law,  | 

260. 

X»  APPOniTMElTT.  QUAXIFIOATIOH, 
AHD  TENURE. 

S  2.  Acts  1884-85,  p.  402  relating  to  jus- 
tices of  the  peace  in  the  territory  embracea  in 
th«  bonndariea  of  the  late  dtj  of  Mobile,  held 
not  repealed  by  the  aobseguent  Codes,  nor  af- 
fected by  Code  1907.  H  339,  84a  U06.  1107. 
•4637.— Schulte  v.  WUke  (Ala.)  626. 

4  6.  One  purporting  to  act  as  a  justice  of 
the  peace,  where  under  the  law  there  could  be 
no  office  of  justice,  fceld  not  a  de  facto  justice, 
jund  his  Judnnents  wen  v<^— Sdinlte  v.  WUke 
(Ala.)  ceo. 

XJOL  OZVIXi  JURISDIOTIOH  AMD  AU- 
TBORITT. 

I  44.  One  cannot  split  up  a  single  demand, 
•exceeding  $200,  and  therefore  in  excess  of  the 
jurisdiction  of  a  justice's  court  as  limited  by 
Const,  1890,  I  171.  into  several  sums,  so  as  to 
^e  jurisdiction  to  a  justice's- court— Yicksborg 
waterworks  Co.  t.  E^rd  (Miss.)  208. 

{  44.  An  account;  after  an  actjuittance  of  a 
pert  thereof,  Jbeld  within  the  jurisdiction  of  a 
justice's  court.— Vicksburg  Waterworks  Co.  v. 
Ford  (Miss.)  208. 

5  67.  Under  Const.  1890,  {  166,  a  justice  ot 
the  peace  was  dlsqoUified  from  hearing  a  cause 
to  which  a  corporation  of  wUdt  Us  first  cousin 
was  director  and  president,  as  well  as  a  stock- 
holder, was  a  party.— Nlmocks  v.  McGdiee 
(Miss.)  626. 


f  60.  The  dlsaualiScaUon  ot  a  justice  of  the 
peace,  under  Const  189(L  I  165,  because  of  his 
relationsliip  to  a  party,  mm  waived  by  fatlnre 
to  object  pending  the  action.- Nimockr  v.  Mc- 
Cehee  (Mlu.) 

IV.  PROCEDURE  IK  OITII.  CASES. 

Another  action  pending  as  ground  for  abate- 
ment, see  Abatement  and  Revival,  }  7. 

Hearsay  evidence  (rf  JusUoe's  dockets,  see  Evi* 
dence.  |  817. 

St^liraUtions  as  to  dockets,  see  Stipulations, 

S  76.  Under  Oode'l907,  S  4285,  plaintiff  on 
removal  of  case  to  circuit  court  held  entitied  to 
try  the  same  aa  one  of  forcible  entry  and  de- 
tainer, or  uulawful  detainer,  as  those  remedies 
existed  under  section  4262  before  the  amend- 
ment of  1879  (Acts  1878-79,  p.  49).-Self  v. 
Comer  (Ala.)  336. 

fi  75.  Code  1907,  |  4283,  aathorislng  the  re- 
moval of  suit  for  forcible  entry  and  detainer,  or 
unlawful  detainer,  to  the  drcuit  court,  held  to 
apply  only  to  cases  arising  under  section  42^ 
including  the  amendment  added  in  1879  (Acts 
1878-79,  p.  49).— Self  v.  Comer  (Ala.)  33a 

1  75.  Amendment  of  1879  (Acts  1878-79,  p. 
49),  extending  remedy  of  forcible  entry  and  de- 
tainer given  by  Code  1907,  |  4262.  to  cases 
where  there  was  a  peaceable  entry,  held  not  to 
extend  to  unlawful  detainer  cases  the  ri^^t  of 
removal  to  the  circuit  court  granted  by  section 
4282.— Self  v.  Comer  (Ala.)  386. 

S  84.  A  certain  paper  In  a  Jnttice,  court 
held  not  an  answer,  so  as  to  waive  a  defect  of 
citation.— Le  Blue  v.  Le  Smith  (La.)  683. 

V.  REVIEW  OF  PROOEEDIHGS. 

(A)  Appeal  amd  Hivov. 

f  174.  The  circoit  court  on  appeal  from  a 
justice's  judgment  Aeld  authorized  to  strike 
plaintiff's  complaint  demanding  judgment  In  ex- 
cess of  $100  and  to  permit  the  filing  of  a  com- 
plaint demdtading  Judgment  for  $100  with  in- 
terest-Brandon V.  Progress  Distilllag  Co. 
(Ala.)  640. 

(B)  Certiorari. 

S  192.  Certiorari  held  the  proper  remedy  to 
review  and  quash  void  judgments.— Schulte  v. 
Wilke  (Ala.)  526. 

i  200.  Under  Code  1906,  S  2353,  hOd,  that 
a  garnishee's  answer  filed  in  justice  court  can- 
not be  contested  In  the  circuit  court  on  certi- 
orari—Hattieaburg  Trust  &  Banking  Co.  v. 
Hood  (Miss.)  790. 

I  209.  Under  Code  1906,  1  90,  ikeld,  that  on 
certiorari  the  circuit  court  should  reverse  a 
judgment  against  a  garnishee  and  discharge 
him,  where  he  filed  an  uncontested  answer  be- 
low denying  liability.- Hattlesburg  Trust  ft 
Banking  Co.  v.  Hood  (Miss.)  790. 

JUSTIFIABLE  HOMICIDE. 

See  Homicide,  H  107.  IIA; 

JUSTIFICATION. 

Defense  to  action  for  libel  or  slander,  see  libel 
and  Slander,  H  M,  9^ 

JUVENILE  COURTS. 

See  Infants,  S  18. 

KNOWLEDGE. 

Affecting  competent  of  expert  witness,  see  8v- 
idenceT  |S  5&%.  «fi. 


87. 
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Of  falsity  of  repreBentatlons,  see  Fraud,  S  tH. 
Opinion  evidence  founded  on  special  knowledce 
as  to  subject-matter,  see  Criminal  Law,  { 

AifectiHff  or  element  of  fi*rtieiil«r  »eta  or  trsiw* 
See  Fraud,  |  U. 

Purchase  of  goods,  aee  Salei,  |  235. 
Pnrcbase  of  land,  see  Vendor  and  Parchaser,  R 

231,  288. 

Termination  ot  anthority  of  fneuranoe  agent, 
see  Insurance,  |  375. 

LABOR. 

See  Master  and  Servant;  Work  and  I«bor. 
Convict  labor,  see  Convicts,  I  10. 
Liens  on  logs  for  labor,  see  Logs  and  Logging, 
I  26. 

ens  on  real  property  for  work  and  materials, 

■  ■  ^1 


see  Mechanics'  uens. 

LACHES. 

Alfecting  particuJar  riifhti,  remedies,  or  pro- 
ceeding t. 

For  new  trial,  see  New  Trial,  |  117. 
In  equity,  see  Egul^  H  67-70. 
To  establish  ana  eiuorce  trust,  see  Trusts,  i 
865. 

LADING. 

Bin  of,  see  Carriers,  S|  51,  62. 

LANDLORD  AND  TENANT. 

Lease  of  mines  and  mineral  lands,  see  Mines 
and  Minerals.  §S  62,  70. 

n.  IXA8ES  Aim  AOREEBCEITTS  IK 
OENERAI^ 

Lease  of  mines  and  mineral  lands,  see  Mines 
and  Minerals.  ||  62,  70. 

Legality  of  lease  of  land  between  high  and  low 
water  mark  of  navigable  stream,  see  Con- 
tracts, i  108. 

(B)  Conatraetlon  and  OperB.tloii. 

I  40.  Two  separate  ioatniments  under  seal, 
executed  at  the  same  time,  one  an  indenture  of 
lease,  the  other  a  dpffasance  which  defeats 
the  lease,  must  be  construed  as  one  contract. — 
Escambia  Land  A  Ufg.  Co.  v.  Ferry  Pass  In- 
spectors' &  Shippers'  Ass'n  (Fla.)  715. 

nX.  UUTDLORD'S  TITLB  AHD  BS- 
VERSIOlff. 

(B)  Batoppel  of  TenMit. 

I  63.  The  tenants  of  land  are  estopped,  be- 
fore surrendering  poasession,  from  asserting  an 
outstanding  title  which  has  been  granted  to 
them^Sayers  t.  Tallassee  Falls  Mfg.  Co.  (Ala.) 
882. 

TII.  PBEMI8ES,  Airo  EKJOTKENT 
AHB  USE  THEREOF. 

(B)  PosaeaaloM,  BBjormeat,  and  Uae* 

I  132.  Tenants  heU  not  enUtled  to  recover 
because  of  CMtaIn  Inconvenience  suffered  upon 
repair  of  premises  by  landlord.— Helmas  v. 
Pallet  (La.)  676. 

Vm.  KENT  AKD  ADVANOES. 

Objections  to  evidence  on  ground  of  variance, 

see  Pleading.  {  430. 
Under  mining  lease,  see  Mines  and  Minerals, 

I  70. 

XZ.  BE-E2nrRT  AHS  REGOVEBT  OF 
P088EUX0N  BT  I.A1IBLORD. 

Electioa  of  remedy,  see  Election  of  Ronedles, 

8  3. 


X.  BBHTIHO  OH 

Mortga^  of  CM^  by  toiant,  see  Qiattd  Mort- 
gages, i  17. 

I  823.  Under  Code  1007,  |  4743,  a  contract 
by  which  a  landowner  furnishes  the  land  and 
team  and  another  fumieiies  the  labor  to  produce 
a  crop  on  shares  held  to  create  the  relation  of 
master  and  servant  and  not  of  landlord  and 
tenant  ost  tanants  Ib  ennmoik— ArringtOB  T. 
State  (Ala.)  028. 

LANDS. 

See  Property. 

Conveyances,  see  Deeds;  Tentkw  and  PnzAas- 

er. 

Mortgage,  see  Mortgages. 
Public  lands,  see  PuUie  Lands. 

LANGUAGE. 

Of  indictment  or  informatloi^  see  Indictment 

and  Information,  |  75. 
Publicatim  of  notiGe  in  paper  printed  in  tat- 

eigQ  language,  see  Newspapers,  i  8. 

URCENY. 

See  Bmbeszlement ;  Receiving  Stolen  Qoods. 
Words  imputing  larceny  aa  slander,  see  libel 
and  Slander,  f  7. 

H.  PBOSEGUnON  AND  PUHISK- 
MENT. 

(A)  iBdIotmcMt  aad  iMtormmtlra. 

Conviction  of  offense  included  In  charge,  see 
Indictment  and  Information.  |  188. 

Surplusage  and  unnecessaiy  matter,  aee  In- 
dictment and  Information,  |  120. 

i  30.  A  judgment  on  an  infonnation  for  lar- 
ceny of  a  mortgage  will  not  be  arrested  fOr  fail- 
ure to  allege  an  acknowledsment  which  was  not 
necessary  to  Its  validity.— Flowers  v.  State  (Fla.) 

Ua 

I  30.  Sufficiency  of  the  description  of  stolen 
property  in  an  indictment  for  larceny  stated 
under  Bill  of  Rights,  1 11.  and  Gen.  St.  1906.  H 
31)0},  3962.-Glaik  v.  State  (Fla.)  61& 

f  40. .  Where  an  allegation  In  an  indlctmuit 
for  larceny  that  a  better  description  of  the 
property  is  unknown  Is  materiaLUie  p^nt  be> 
comes  an  issue.— Clark  v.  State  (Fla.)  S1& 

t  40.  In  a  proaecntion  for  larceny,  cert^n 
proof  Add  suflldent— Clark  t.  Stete  (Fla.)  518. 

(B)  Bvldenee. 

i  43.  Certain  arcumstances  Jkeld  admissible 
on  prosecution  for  larceny.— Jackson  t.  State 
(Ala.)  730. 

I  51.  On  a  trial  for  larceny,  evidence  of  the 
possession  by  accused  of  the  goods  alleged  to 
have  been  stolen  was  inadmissible,  where  there 
was  not  sufficient  evidence  that  the  goods  laid 
been  stolen  at  all.— Sanders  v.  State  ^la.)  417. 

%  55.  Evidence  held  to  Justify,  if  not  to  re- 
qnire,  a  finding  that  the  mon^  stolen  by  sc- 
cused  was  the  mtmey  of  Ae  United  Statea.- 
Johnson  T.  Stete  (Ala.^  6621 

I  65.  Evidence  AeU  suffldent  to  suatein  coa- 
vlctitin  of  larceny.— Flowers  v.  SUte  (Fla.)  11. 

I  56.  On  a  trial  for  larceny,  the  corpus  delic- 
ti asU  not  iHoved.— Sanders  v.  State  (AlaJ  417. 

I  56.  Tbit  unoplained  pbsseasion  oi.  propeitj 
A«d  not  to  ndse  the  presumption  that  a  larceny 
has  been  committed,  out  there  must  be  addition- 
al evidence  to  estebllsh  the  ooipns  driictL— 
Sanders  v.  Stete  (Ala.)  417. 


'hiplM  ft  swrthm  (I)  NUMBBR81ntliisInd«ADeei*Am.Dlg.Kq'No.8«l«a.*R«crtwInasMaKrse 

Digitized  by  Google 


1U9 


INDSX-DI0B8IL 


I  64.  Explanstion  U  the  word  "recent"  ta 
the  rule  as  to  recent  possessioo  of  stolen  goods. 
-Jackson  v.  State  (Ala.)  730. 

S  04.  A  preanniption  of  fpiilt  does  not  flow 
from  the  unexplained  posswdon  of  pezBonaJty 
recently  stolen,  but  ina7  be  Inferred  bb  matter 
of  feet,  If  warranted  by  other  drcumstances. — 
Clark  V.  State  (Fla.)  618. 

(C)  Trial  ud  Il«Tlew. 

I  68.  Evidence  of  guilt  of  larceny  Mi  suffi- 
cient—Jackson  T.  State  (Ala.)  730. 

LAST  CLEAR  CHANCE. 

InjDiy  avoi^Ue  notwithstanding  contributo- 
ry n^icence,  see  Municipal  corporations, 

J 705;  Bullrnada,  |  890;  Stieet  Railroads, 
108. 

LATENT  AMBIGUITY. 

Parol  evidence  to  explain,  aee  Erldenoe,  %  462l 

LAW. 

Determination  of  qnestiona  of  law.  instructions 

to  Jury,  see  Trial,  1 109. 
Dne  process  of  law,  see  Constitutional  Law,  i| 

278;  297. 

Judicial  notice  of  laws,  see  Bvideuce,  8  32. 
Maritime  law,  see  Maritime  lAena;  Sbippiug. 
Questions  of  law  or  fact,  province  of  court 

and  jury.       Criminal  Law,  |  730;  Trial, 

»  134-145. 
Statutory  law,  aee  Statutea. 

LAWYERS. 

Sea  Attorney  and  Client. 

LEASE. 

See  Landlord  and  Tenant 

Legality  of  lease  of  lands  between  high  and 

low  water  marlt.of  navigable  atreams,  aee 

Contracts,  {  108. 
Of  mlnea  and  mineral  lands,  see  Mines  and 

Uinerala,  ||  62.  70. 

LEAVE  OF  COURT. 

To  amend  pleading,  see  Pleading,  f|  236,  2S4. 

LEGACIES. 

See  Wills. 

Charitable  bequests,  see  Charities. 
Payment  or  deliTery  in  distribution  of  estate, 
see  E!xecutor8  aod  Administrators,  |  314. 

LEGAL  HOLIDAYS. 

See  Holidays. 

LEGAL  RESIDENCE. 

See  Dunidle. 

LEGISUTION. 

In  general,  aee  Statntea. 

LEGISUTIVE  POWER. 

Sm  Oonatltuttonal  Law,  H  BO,  64. 

LEGISLATURE. 

State  Le^ature.  see  States,  |  37. 

LETTERS. 

CJbelona  oomnninlcattons,  see  Libel  and  Slan- 
der, I  IK>^. 


LEVEES. 

Conveyance  of  swamp  lands,  aee  Pnblie  Landi^ 
I  61. 

S  10.  Under  Laws  1884.  c.  168.  providing  for 
the  creation  of  the  levee  board,  and  fixing  the 

condition  of  the  treasurer's  bond,  an  unauthor- 
ised condition  of  the  bond  held  not  to  invalidate 
the  same.— Adams  v.  WUliams  (Miss.)  865. 

S  10.  Under  Act  Feb,  28,  1S84  (Laws  1884. 
c.  168)  (  6,  the  interest  on  moneys  deposited  by 
the  treasurer  of  a  board  of  levee  commissioners 
held  to  crane  bito  bis  hands  by  virtue  of  his  of- 
fice, so  that  he  and  the  sureties  on  his  offldai 
bond  were  liable  ther^or^ — ^Adams  ' t.  Wiiliams 
(Miss.)  860. 

e  10.  Under  Code  1906,  $  8463.  the  bond  of 
the  treasurer  of  a  levee  board  held  an  "official 
bond."— Adams  t.  Wiliiama  (Miss.)  866. 

S  10.  Bven  though  the  treasurer  of  a  board 
of  commissioners  of  a  levee  district  Is  an  insnr- 
er  of  public  moneys  received  by  liim,  he  is  not 
entitled  to  retain  interest  thereon;  the  same 
belonging  to  the  state.— Adama  t*  Williams 


(MissO 

S  10.  Urder  Act  Feb.  28.  1884  (Laws  1884, 
c.  168)  {  20,  that  the  secretary  of  a  board  of 
levee  commissionere  on  depositing  public  moneys 
in  a  bank,  as  be  was  entitled  to  do,  wrongfully 
contracted  to  have  the  intn^t  paid  to  himself, 
held  not  to  release  the  surety  on  his  iKnuL — 
Adams  V.  Williams  (Mms.)  86S. 

{  11.  A  suit  in  the  name  of  tiie  state  to 
recover  lands  alleged  to  have  been  fraudulent^; 
sold  by  a  levee  district,  created  by  Act  No.  tSa 
ot  1880  under  povrer  given  ^  CooMt,  art  280. 
keM  unauthorized.— State  T.  Tensas  Delta  Land 
Co.  (La.)  216. 

S  11.  Under  Const.  1800.  |  161,  and  Code 
1906,  i  556,  the  chancery  court  held  to  have  Jia- 
risdiction  of  a  suit  on  the  bond  of  the  secretary 
and  treasurer  of  a  board  of  levee  commiBsionere. 
—Adams  v.  Williams  (Miss.)  865. 

I  11.  Under  Code  1906,  S  4739,  the  revenue 
agent  held  the  proper  party  to  maintain  a  suit 
on  the  bond  of  the  secretary  and  treasurer  of 
the  board  of  levee  commissioners  for  a  certain 
district— Adanv  r.  Williams  (Miss.)  860. 

LEVY. 

Of  Bssesnnient.  or  tax,  see  Munldpal  Corpora- 
tions, IS  406-486;  Schools  and  School  Dis- 
tricts, {  103. 

LEWDNESS. 

See  Miscegenation,  |  L- 

LEX  LOCL 

CMffi<^yg  jurisdiction  of  courts,  see  Courts,  if 

LIBEL  AND  SLANDER. 

L  WOBIM  AKD  AOTB  AOTIOyABLE, 
AHB  UABIUTT  THEBEFOB. 

I  4.  The  fact  that  one  making  a  slanderous 
statement  knew  it  was  untrue  is  ctmclusive  evi- 
dence of  malice.— Phillips  v.  Bradshaw  (Ala.) 
662. 

S  6.  A  defamatory  publication  concerning 
plaintilC  held  libelous  per  se,i— Hlnea  t.  Shumak- 
er  (Miss.)  700. 

I  7.  Words  imputing  larceny  are  actionable 
per  ee.— Phillips  v.  Bradshaw  (Ala.)  062. 

S  19.  Language  on  which  a  case  of  slander 
is  based  must  be  accepted  as  ordinarily  {Dter- 
preted  by  laymen,  and«  if  to  the  ordinary  appre- 
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beOBloa  it  charged  larceny,  tt  will  not  be  held 
to  constitute  a  diaKe  of  emhenlement.  and  so 
estaUiah  a  variance  i6r  the  reaeon  only  that  as 
a  technical  charge  of  larceny  the  lanynage  wai 
defectiTe,  or  that  a  charge  of  embeauement 
would  have  been  more  appEDpriate.-!-PhiIll9B  t, 
Bradriiaw  (Ala.)  062. 

XL  PBIVIUBOED  OOMKUinOATlOHB, 
AKD  MAUOE  THEBSIH. 

1  34.  No  privily  attadiea  to  mere  goaalii.— 
PhUlipa  T.  Bradahaw  (Ala.)  662. 

I  41.  In  determining  whether  a  communica- 
tion la  privileged,  the  qneetioa  is  whether  it  is 
made  in  good  faith  in  discharge  of  some  duty, 
or  in  the  honeat  pro8ecnti<n  of  rights,  or  pro- 
tection of  interest,  on  one  hand,  or  inspirsa  by 
ill  will  on  the  other^Phillips  T.  Bradahaw 
<Ala.)  662. 

S  41.  CommunicationB  applied  to  the  pro- 
tection and  care  of  property  held  priTilegcd  on 
coDdition  that  actual  or  express  malice,  as  dis- 
tinguished from  malice  implied  by  law  when 
a  wrongful  act  is  Jntentiooaily  done,  be  not 
abown.— PhlUipfl  v.  Bradahaw  (Ala.)  662. 

S  41.  Comnmnicadona  by  an  employer  to  his 
superintendent  as  to  the  protection  and  care  of 
property  held  not  actionable  if  made  without 
express  malice.— Phillips  v.  Bradahaw  (Ala.)  682. 

I  603^.  A  privilege  is  not  defeated  by  the 
mere  ract  that  the  statement  is  made  in  the 
presence  of  others  than  the  parties  immediate- 
ly Interested,  or  by  the  fact  that  the  communi- 
cations are  intemperate. — PbUlipa  r.  Bradahaw 
(Ala.)  662. 

S  50^.  A  defamatory  publication  concerning 
plaintiff  held  not  privileged.— Hines  v.  Shumalier 
(Miss.)  705. 

I  50%.  A  libelous  publication  Issued  on  a 
privileged  occasion  will  not  be  deemed  privileged, 
if  the  defamataw  matter  exceeds  the  exigency  of 
the  occasion. — Hines  t.  Shnmaker  (Miss.)  T05. 

I  51.  A  publication  In  a  newspaper  held  not 
to  support  an  allegation  of  malice  of  the  newa- 
paper  eompajv  in  action  of  libel  bronght 
thereon.— Uorasea  t.  Item  Co.  (La.)  665. 

in.  JUSTXXTOATIOir  AMD  IflTXOA- 

TION. 

I  54.  Code  1907,  t  3746,  held  not  to  preclude 
defendant  from  setans  up  the  tmth  of  words 
AS  a  MMdal  defenae^-^ldiuleT  t.  Fischer  (Ala.) 

38a 

IT.  A0TIOK8. 

(B)  Parties,  PrellmlnarT'  Proceedlnva, 
and  Pleadlnc 

J 77.  Two  persona  Jointly  charged  with  the 
me  of  arstm.  may  Jola  in  a  suit  oased  on  the 
slander.— Hadere     ^ezandre  (La.)  SSB,  987. 

i  94.  Special  pleas  held  not  to  put  la  issue 
the  truth  of  slanderous  words,  or  set  up  facts 
going  to  show  plaintiff  was  a  thief,  and  to  l>e 
bad  a*  a  bar  to  the  zl^t  of  action.— Schnler  t. 
Fischer  (Ala.)  390. 

I  100.  Facts  alleged  in  special  pleas  held 
provable  under  the  general  Issue.— Schuler  t. 
Fischer  (Ala.)  390. 

(C)  SrMoaec. 

I  101.  Unleas  words  Imputing  a  crime  are 
privileged,  they  are  presumed  to  be  false  and 
malicious,  and  no  otner  evidence  of  malice  is 
necessary.— {Phillips  v.  Bradahaw  (Ala.)  662. 

S  103.   In  a  suit  for  worda  imputing  larceny, 

f'laintifC,  in  addition  to  the  presumptioo  in  his 
avor,  may  show  his  good  character  and  the  fal- 
sity of  the  charge  as  proTlns  malice  In  fact,  and 
as  affecting  the  measure  of  zeoovexT.— PtulUps 
V.  Bradsfaaw  (Ala.)  602i 


I  108.  A  rulinc  on  evidence  In  a  slander  case 
held  not  a  departure  from  a  previous  mling.— 
PhUlipa  V.  Bradahaw  (Ala.)  662. 

S  109.  If  a  communication  repeating  an  al- 
leged slai^er  was  privileged.  It  should  not  be 
weighed  anJnst  defendant  as  showing  actual 
malice  in  the  communicatioD  on  which  suit  was 
hased^Pliilllps  v.  Bndsbaw  (AlaJ  662. 

(D)  Darnag— » 

I  120.  A  newspaper  cmnpany  ooamoitlng  in 
good  faith  without  malice  on  facts  regazoin^ 
public  health  or  safety  held  not  liable  for  puni- 
tive damages  in  a  libel  action  based  dieteon. 
— Morasca  v.  Item  Co.  OLa.)  565. 

J  121.  In  an  action  for  libel,  a  verdict  for 
17,500.  which  the  court  ent  down  to  SS^OOO.  Md 
not  ezcesBfve.— Hines  v.  Shnmaker  (lOss.)  TOCL 

<BI)  Trial,  Jad«mcat,  aa4  &eTl«w. 

I  123.  A  general  charge  for  plaintiff  in  a 
slander  case  held  properiy  refoaed.— PhilUns  v. 
Bradahaw  (Ala.) 

S  123.  The  question  whether  a  communica- 
tion was  in  good  faith  and  in  dis<Aarge  of 
some  duty  or  In  hwieat  iwoaeention  of  ri^ts  or 
protection  of  intereatlL  on  one  hand,  or  insi^fed 
by  iU  wia  on  the  otiier,  is  fin  die  jtizy.— PbU- 
lipa V.  Bradahaw  (Ala.)  662. 

I  128.  'Hie  qnMtlott  of  damagei^  In  an  action 

for,  libel,  la  peculiarly  one  for  the  jurj. — Bines 
V.  Shnmaker  (Miss.)  705. 

S  124.  The  privileged  character  of  a  commo- 
nication  held  not  to  have  been  asserted  with 
proper  hypothesis  fn  a  charge. — Phillips  v. 
Bradshaw  (Ala.)  062. 

I  124.  The  iffivileged  diaracter  of  communi- 
cations held  to  liava  been  Mserted  wiOi  proper 
hypothesis  in  a  chacie.— FUUipa  v.  Bradahaw 

(Ala.)  662. 

T.  8I.Ain>EB  OF  PBOPEBTT  OB 
TITLE. 

{  140.  The  action  of  jactitation  cannot  be 
maintained  by  an  Intrnder  who  unlawfully  en* 
ters  on  propwty  of  which  another  is  in  actual 
possession  under  claim  of  title,  unless  ^aintifl 
has  remained  in  undisturbed  poesession  for  a 
year.— Matthews  v.  Slattery  (La.)  238. 

LICENSES. 

Loss  by  Ore  of  propertv  of  licensee  im  imllzoad 
right  of  way,  see  Railroads,  {  470. 

I.  FOR  OOOUPATIOira  AMD  nXVU 
LBOBi. 

Spedal  or  looal  laws,  aee  Statoteit  {  81. 

I  7.  Act  No.  29S  of  1908,  licensing  hawk- 
ers and  peddlers,  AeM  not  nnconatitntimial  far 
nonuniformity.— Floumoy  v.  Walker  (La.)  673. 

I  18.  Under  Code  1907,  S  2361.  and  anbdi- 
visiona  26  and  27b,  a  cotton  mill  companj  held 
not  required  to  pay  a  license  tax  under  anbdi- 
viaion  27b.— Chinnabee  (3otton  Mills  v.  State 
(Ala.)  890. 

S  32.  A  city,  after  Issuing  a  license  to  con- 
duct a  pairing  bouse  bnaineas,  may  lay  a  fur- 
tlier  license  tax  upon  the  bosiness  of  dealing  in 
green  meats  by  the  padclng  boose.— <3ty  of  Bi»- 
mlngham  v.  Anuour  Pacflng  Go.  (Ala.)  828. 

H.  XX  BHPBOT  OF  BEAK  FBO^ 
SBTT. 

Grants  by  municipalities  of  rights  to  use  street 
for  purposes  other  than  highway,  see  Munici- 
pal Corporations,  {  682. 
Injuries  to  llcenseea  on  or  about  xailroadi^  ace 
Railroads,  |  282. 
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LIENS. 


oeeMngt. 
See  GarniBhment,  {  106. 
Jadcment,  see  Judgment,  H  777-788. 

PariieuUtr  eUutea  of  Ketu. 
See   Maritiine   Uens ;    Mortsases,    |    IM ; 
I^edges. 

On  ^ogs  and  Inmber,  see'  lioga  and  Logging, 

LIFE  ESTATES. 

See  Dower;  Ranainden. 

i  8.  Where  a  will  creating  a  life  estate  with 
a  vested  and  contingent  remainder  In  fee  was 
recorded  before  five  years  possession  by  the  life 
tenant  as  required  Oode  1852,  i  1290  (Oode 
1907.  (  3385).  no  act  of  the  life  tenant  allowing 
adverse  possession  conld,  in  view  of  section  1806, 
defeat  the  interest  of  the  remaindennen.— Blake- 
ney  r.  Da  Bose  (Ala.)  746. 

LIFE  INSURANCE. 

See  Inrnzinee. 

LIGHTS. 

See  laectricity. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 
lAChes.  see  EVjnity,  |S  67-70. 

Parttcvlar  ocftons  or  proceedinfft. 

See- Forcible  Entry  and  Detainer,  |  17. 

Action  by  taxpayer  to  annul  special  tax  elec- 
tion, see  Mnnlclpal  GorpOT«n<as,  I  1000. 

Against  remaindermen,  see  Remainders,  f  17. 

Appeal  or  other  proceedings  for  review,  see  Ap- 
peal and  Error,  M  837,  345. 

Criminal  pmecatlons,  see  Criminal  Law,  1 154. 

For  new  trial,  see  New  Trial,  |  117. 

To  establish  and  wforee  trust,  aee  Tnists,  | 
36S. 

n.  OOMPUTATIOy  OF  PERIOD  OF 
ItOtlTAnolT. 

CA)  AeuMl  «f  BliAt  mt  Aettom  or  D«- 
femae. 

I  55.  Statement  when  limitation  begins  to 
ran  against  action  for  the  overflowing  of  lands 
cansed  by  filling  land  beside  a  stream.— Sloss- 
Sbeffield  Steel  &  Iron  Co.  t.  Mitchell  (Ala.)  60. 

I  66.  limitations  will  not  iMvln  to  nm 
against  a  surety's  ■  right  to  r^mbursement  un- 
til after  he  has  paid  the  debt^Smlth  v.  ntts 
(Ala.)  402. 

id  Pevaowl  DlMklUtlea  mna  PrlTllevea. 

I  72.  An  heir  who  was  only  15  years  old 
when  the  Interest  of  a  dowress  ceased  on  her 
death  in  1883,  was  not  barred  by  the  10-year 
statate  from  ralng  for  partition  in  December, 
1907.— Anglin  t.  Snndnax  (Miss.)  865. 

(H)  CommeMeenent  of  Action  or  Otiior 
ProoccdliMr. 

i  122.  Prescription -is  not  interrupted  by  the 
service  of  citation  on  Saturday  afternoon,  a  day 
of  public  rest,  under  Acts  1904,  No.  3.— Rady 
T.  Fire  Ins.  Patrol  of  New  Orleans  (La.)  491. 

I  127.  The  addition  of  a  count  to  a  com- 
plaint will  not  be  deemed  the  Introduction  of 
a  new  cause  of  action,  where  it  refers  to  the 
aame  transaction,  property,  title,  and  parties  as 
the  original,  under  Code  1907,  {  SS67,  and  hence 


1b  not  Buhjeet  to  a_^ea  of  the  statute  of  limi- 
tations.—Byrd  V.  Hickman  (Ala.)  426. 

V.  PLEAPIHQ,  EVIPElf  OE.  TBIAI., 
AHD  BIBVIEW. 

S  197.  In  a  petltonr  action,  where  damages 
for  cnttlas  trees  on  tne  I&nd  are  claimed,  evi- 
dence heuf  to  show  tiiat  the  trees  were  taken 
within  one  year  of  the  date  when  the  suit  was 
brought,  so  that  a  prescription  of  one  year  is 
not  maintainable.— Britt  t.  Caldwell-Norton 
Lumber  Co.  (La.)  251. 

LIMITATION  OF  LIABILITY. 

Of  carrier  in  resi>ect  to  live  stock,  see  Carriers, 


i  218. 
Of 


telegntiA  or  telephone  company  for  negli- 
gence or  default  In  transmisaon  or  delivery 
ot^essage,  aee  Telegraphe  and  Telephones, 

LIQUIDATION. 


In  general,  see  Asaignments  for  B^efit  of  Oed- 

itors;  Bankruptcy. 
Of  corporationa  in  general,  see  (Corporations,  H 

653-566,  6B2M,  m. 
For  insnranoe  compuilei^  aee  Insurance,  |  49. 

LIQUOR  SELLING. 

See  Intoxicallnr  Llqaonk 

LIS  PENDENS. 

Notice  of  pendency  of  action  to  foreclose  me- 
chanic's lien,  see  Medianics'  Liens,  {  268. 

Pendency  of  other  action  ground  for  abatement, 
see  Abatement  and  Revival.  H  4-S. 

Penden<7  of  other  action  ground  for  stay  of  ]ffo- 
ceedings.  see  Action,  |  w. 

S  8.  Bights  of  a  mortgagee  held  not  affected 
under  the  doctrine  of  lis  pendens  by  iieBdency 
at  the  time  of  its  execution  of  an  action  for 
a  mere  money  demand  uainst  the  mortgagor. 
W.  L.  Knox  it  Co.  Y.  Fadcer  (AlaO 

LIVE  STOCK. 

See  Animals. 

Carriage  of,  see  Carriers,  H  206,  229l 

LOANS. 

Interest  on,  see  Interest. 
Taxation,  see  Taxation,  |  95. 
Usurious  locuis,  see  Usury. 

LOCAL  ACTIONS. 

See  Yoine,  H  6. 

LOCAL  ASSESSMENTS. 

See  Municipal  Coxpoxatioiia,  H  406-495,  525. 
688. 

LOCAL  LAWS. 

See  SUtutes,  |S  75,  90. 


LOCAL  OPTION. 

Traffic  In  intoxicating  liaaors,  aee 
Liqnora,  K  26-37. 


Intoxioatfng 


LOGS  AND  LOGGING. 

Taluation  of  timber  lands  for  purpose  of  taxa- 
tion, see  Taxation,  {  348. 
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I  8.  Contract  for  the  sale  of  standine  tim- 
ber, proTiding  that  it  shall  become  voia  only 
on  noDCompliance  with  a  particular  stipala- 
tfon,  cannot  b«  annulled  for  failure  to  comply 
with  certain  accidental  itlpntations  therein.— 
Moore  t.  03annon  &  Jnlien  (La.)  258. 

S  S.  Vendor  of  standing  timber  cannot  seek 
to  anno)  contract  on  assifniment  by  vendee  for 
noncompliance  with  accidental  stipulations  ex- 
cluded in  the  contract  ae  a  ground  for  annul- 
ment.—Moore  T.  O'Bannon  &  JuUen  (La.)  253. 

526.  Laborers  working  in  a  sawmill  had  a 
vLIege  on  the  lumber  in  the  mill  in  which 
they  bad  worked  for  payment  of  their  wages, 
which  subsisted  for  30  days  after  maturity  of 
the  debt,  und^  Act  No.  145  of  1888.~In  re 
Pleasant  Hill  Lumber  Co.  (La.)  1010. 

I  26.  The  privilege  given  by  Act  No.  33  of 
]Se2  to  one  furnishing  money,  supplies  or  labor 
to  deaden,  cut  haul,  float,  or  raft  logs  or  timber 
Aeld  not  to  extend  to  the  timber  cut  from  them. 
-In  xe  Pleasant  HiU  Lumber  Co.  (Ia.)  1010. 


See  Sunday. 


LORD'S  DAY. 
LOSS. 


Causes  of  lost  within  Insnranoe  po11ey>  see  In- 
surance. SI  401,  462. 

Of  goods  by  carrier,  see  Carriers,  ||  107-136. 

Of  profits  as  element  of  damages  for  breach  of 
contract  by  purchaser,  see  Sales,  {  384. 

Of  writing  as  npund  for  admission  «  secondary 
evidence,  see  sridence,  |  183^ 

LUMBER. 

See  Loffi  and  Ijog^ng. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

Annexation  to  real  properbr.  see  Fixtoies. 

Dangerous  machlnety,  liabuity  of  master  for  in- 
juries to  servant^  see  Master  and  Servant,  H 
101,  12»,  206. 

MAGISTRATES. 

See  Jnstloes  of  the  Peace. 

MAIL  AGENTS. 

A>  nassensers,  see  Garriezs,  H  241.  817,  337, 


MAIL  CARS. 

Dn^^  carrier  to  heat  mail  can,  see  Carriers, 

MAINTENANCE. 

See  Qismperty  and  Maintenance. 
Separate  maintenance  of  wife,  see  Husband  and 
Wife,  I  288%. 

MALICE. 

See  Malicious  Prosecution.  H  27,  32. 


fflment  of  homicide,  see  Homicide,  H  156.  168. 

r,  see  Libel  and  Slan- 
der, }  61. 


Element  of  libel  or  slander. 


Presumptiott  of  capacity  of  minor,  see  In- 
fants, I  2. 

MALICIOUS  MISCHIEF. 

Malicious  injury  to  animala,  see  Animals,  |  4{k 


MALICIOUS  PROSECUTION. 

See  False  Imprisonment 

Wrongful  attachment,  without  malios,  see  At- 
tachment, H  878,  380: 

I.  VATUBB  AHD  OOMMEWOmEMT 

OF  PBOSEOimoir. 

i  12.  One  injured  by  a  search  made  onder 
a  search  warrant  issned  on  oath,  which  is  the 
product  of  malice,  and  not  supported  bj  prob- 
able cause,  held  entitled  to  sue  in  case^ — QvUiy 
V.  Louisville  &  N.  B,  Co.  (Ala.)  392. 

n.  WAHT  OF  PBOBABIX  OAWB. 

I  10.  Rule  as  to  probable  cause  for  the  Imu- 
ance  of  a  seardh  warrant  to  search  for  stiden 

property  stated.— Gulsby  v.  Louisville  &  N.  B. 
Co.  (Ala.)  392. 

I  20.  "Probable  cause"  defined.— Oulsby  t. 
Louisville  &  N.  B.  Co.  (Ala.)  392. 

S  21.  That  a  prosecution  was  institnted  on 
the  advice  of  an  attorney  after  a  fair  state- 
ment of  facta  of  the  prosecntlon  heti  a  defense 
to  an  aedon  for  malicious  prosecution^Abing- 
don  Mills  v.  Grogan  (Ala.)  S96. 

m.  MAUOE. 

1  27.  "Malice"  defined.— Oulsby  t.  Lonisville 
&  N.  B.  Co.  (Ala.)  392. 

8  31.  Malice  in  procuring  a  seardi  warrant 
may  be  inferred  from  the  facts  attending  the 
procurement  of  the  warrant. — Gulsby  v.  Louis- 
ville &  N.  B.  Ca  (Ala.)  392. 

I  82.  Malice  in  procuring  a  seardi  warraDt 
maj  be  Inferred  from  want  vt  probaUe  canie. 
--Gulsby  T.  LouiaviUe  ft  N.  B.  Co.  (Ala.)  302. 

AOTioira. 

Application  of  instructions  to  evidence,  see  Tri- 
al. 8  252. 

Argumentative  instraedons,  see  Trial.  I  240. 
Best  and  seoondaiy  eridmoe,  see  Ehrfmnce.  fS 

181.  188. 

Conditional  admisslra  <tf  testimony  as  to  repu- 
tation, see  Trial,  8  SL 
Declarations  of  conaidiatora,  see  EMdence.  8 

253. 

Instructions  invading  prorinoe  of  dntTt 


al,  1 186. 
>pinf( 


Opinion  evidence,  see  SMdenc^  8  471. 

8  47.  In  an  action  against  a  corporation  for 
malicious  prosecution  in  which  the  corimration 
was  charged  with  instituting  the  prosecntiMK. 
the  complaint  need  not  alien  it  waa  done 
through  Its  agents  acting  within  the  bc<^  oI 
their  autbori^  or  the  names  of  such  agents. — 
Ahingdon  Mills  v.  Grogan  (Ala.)  696. 

8  60.  A  complaint  for  maliciously  and  with- 
out probable  cause  procuring  the  issuance  of  a 
search  warrant  held  demurrable  for  omittinr 
the  allegation  of  malice.— Gulsby  t.  LoaiaTille 
ft  N.  B.  Co.  (AlaO  382. 

8  55.  In  an  action  for  malidoos  proaecn- 
tfoQ,  the  court  did  not  err  In  excluding  all  of 
plaintiff's  evidence  as  to  the  diarge  againsc  him 
where  he  failed  to  introduce  the  affidavit  anJ 
warrant  on  which  the  prosecution  waa  based.— 
Engle  V.  Patterson  (Ala.)  397. 

8  55.  In  an  action  for  malidoos  prosecution 
and  false  imprisonment  for  enticing  laborers 
from  defendant's  mills,  defendant  conld  ahov 
under  the  general  issue  that  before  tin  d«patT 
sheriff  who  arrested  plaintili  made  the  allmavit 
for  his  arrest,  he  consulted  a  teputaUc  prac- 
ticing attorney  and  made  a  full  and  fair  state- 
ment of  the  facts  tending  to  show  plaiDtiff'* 
guilt— Abingdon  MUls  v.  Grogan  (Ala.)  AM. 
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i  5G.  One  snln;  for  the  iasnance  of  a  aearcli 
warrant  without  probable  cause,  aod  malicious- 
ly, held  to  have  the  burden  of  proving  malice 
and  want  of  probable  cause.— Oulsby  v.  t/ouia- 
Tille  *  N.  H.  Co.  (Ala.)  392. 

{68.  In  an  action  against  a  corporation  for 
malidoos  prosecution,  certain  evidence  held  ad- 
missible as  bearing  on  the  qneBtlon  whether 
the  deputr,  sheriff  arresdns  plaintiff  was  acting 
as  defendant's  agent. — AblngdoQ  Mills  t,  Oro* 
gan  (Ala.)  506. 

{  61.  In  an  action  for  malicioaB  prosecu- 
tion, the  grand  jury's  docket  entry  showing  no 
bill  wan  admissiblfl  to  show  the  termination  of 
the  prosecntlon.— Abingdon  Mills  T.  Orogan 

<Ala.)  596. 

I  63.  The  bad  reputation  of  one  suing  for 
the  issuance,  without  probable  cause,  and  mali- 
ciously, of  a  warrant  to  search  his  premises 
for  property  alleged  to  have  been  stolen  bj_  him, 
held  entitled  to  consideration  on  the  question  of 
damages,  but  not  on  the  right  of  action.— Gula- 
■by  V.  Louisville  &  N.  R.  Co.  (Ala.)  392. 

i  64.  The  fact  that  a  search  warrant  was 
returned  "no  property  found"  held  to  establish 
prima  facie  that  accused  did  not  steal  the  prop- 
|rgr.-<3nlsby  t.  Louisville  &  N.  B.  Co.  (Ala.) 

S  64.  In  an  action  for  malicious  prosecution, 
the  numbers  of  the  charges  on  the  grond  jury's 
docket  were  prima  facie  eufhcient  to  identify 
the  charges  under  investigation  by  the  grand 
jury.— Abingdon  Mills  t.  Grogan  (Ala.)  596. 

i  68.  In  an  action  for  issuing  a  search  war- 
rant without  probable  cause,  and  maliciously, 
a  charge  on  ezempla^  damages  held  properly 
refused.— Gulsby  v.  Louisville  &  N.  R.  Co. 
(Ala.)  392. 

S  68.  Rule  as  to  punitive  damages  stated.— 
Sloss-Sheffleld  Steel  ft  Iron  Co.  v.  O'Neal  (Ala.) 
053. 

i  71.  In  an  action  for  the  issuance  of  a 
search  warrant  without  probable  cause,  and  ma- 
liciously, evidence  held  to  justify  the  submis- 
Bion  to  the  jury  of  the  issue  of  probable  cause. 
— Gulsby  V.  Louisville  &  N.  R.  Co.  (Ala.)  392. 

J 71.  Where  the  facts  are  undieputed,  prob- 
e  cause  vel  non  la  a  question  of  law.— Gulsby 
Louisville  &  N.  R.  Co.  (AUu)  382. 

S  71.  In  an  action  for  malidous  nrosecutlon, 
vrhether  defendant  made  a  full  and  fair  state- 
ment of  the  facts  to  an  attorney  for  Isstitating 
the  prosecution  is  a  queation  for  the  jury ;  the 
facta  stated  b>  the  attomey  bring  detailed.— Ab- 
ingdon Mills  V.  Orogan  (AlaJ  506. 

§  71.  Issues  as  to  good  faith  in  consulting 
f»unsel,  and  probable  cause  generally,  are  for 
the  determination  of  the  jury. — Sloss-Sheffield 
Steel  &  Iron  Co.  v.  O'Neal  (Ala.)  953. 

S  71.  In  an  action  for  malicious  pxoseco- 
tJon.  the  question  whether  defendant  had  made 
a  fall  and  fair  statement  of  the  facts  to  counsel 
was  one  for  the  jury.— Sloss-Sheffield  Steel  ft 
Iron  Go.  v.  O'Neal  (Ala.)  9S3. 

8  72.  In  an  action  for  the  i»uance  of  a 
search  mtrrant  without  probable  cause,  and 
malicioualy,  an -instruction  Mid  to  properly  sub- 
mit the  issue  of  malloe.— Gulsby  t.  Louisville 
&  N.  B.  Co.  (Ala.)  392. 

{  72.  In  an  action  for  the  Issuance  of  a 
search  warrant  without  probable  cause,  and 
maliciously,  an  instruction  held  to  properly  sub- 
mit the  iBsue  of  probable  cause. — Qulsby  v. 
Ix)alsville  ft  N.  B.  Co.  (Ala.)  392. 

{72.  In  an  action  for  malicious  prosecution, 
an  imtmction  hdd  proper.— SlossrSheffield  Steel 
ft  Iron  Co.  v.  O'Neal  (Ala.)  953. 

I  72i.  In  an  action  for  malicious  piosecu- 
tion,  a  requested  Instruction  held  properly  re- 


fused.—Sloss-Sheffield  Steel  &  Iron  Co.  t. 
O'Neal  (Ala.)  953. 


MALPRACTICE. 

or  sui^ 
inrgeons,  |i  16,  18. 


By  physician  or  suneon,  see  Physicians  and 

St    " 


MANDAMUS. 

I.  ITATUBE  AMD  OBOUXDS  IN  OEN- 
ERAXi, 

I  4.  Mandamus  does  not  lie  to  review  re- 
fusal to  dismisa  a  cause,  or  reinstate  a  dls- 
□dased  cause :  appeal  being  the  proper  remedy. 
—Ex  parte  SnUtli  (Ala.)®6. 

H.  SUBJEOTB  AHD  PITBPOSES  OF 

BEUEF. 

(B)  Acts  mnA  Proceedlnsa  of  PnMle  Ofll- 
oer«  and  Boards  and  HnmlelpalltlM. 

fi  112.  Under  Code  1006.  S  S317,  mandamus 
held  not  to  be  issued  to  compel  levy  of  tax  t>e- 
yond  statutory  limit. — Town  of  Jonestown  t. 
Ganong  (Miss.)  579. 

m.  JUBI8DICTION.  PBOOEEDIHOS, 
AlVD  RTiT.TEF. 

Grounds  for  setting  aside  default  judgment,  see 

Judgment,  §  143. 
Judgment  against  officers  In  proceedin|ra  against 

dty,  see  Municipal  Ooiporatiws,  1 1087. 
Persons  concluded  by  jiulgment,  see  Judgment. 

S  702. 

Pleadings  to  snatain  default  Judgment,  see 

Judgment,  §  101. 

9  162.  On  motion  to  quash  an  alternative 
writ  of  mandamus,  matters  stated  in  Qte  motion 
or  in  respondent's  brief  cannot  be  considered  if 
not  found  in  the  alternative  writ. — State  T.  At- 
lantic Coast  Line  K,  Co.  (Fla.)  4. 

9  164.  Overruling  of  objection  to  filing  of  re- 
turn to  alternative  mandamus  after  overruling 
of  ezceptiona  held  proper.— State  ex  xel.  Martin 
V.  Webster  Parish  School  Boaid  (La.)  668. 

8  172.  Under  allegations  of  a  petition  for 
mandamus,  the  court  held  to  have  no  power  to 
order  levy  of  taxes  solely  for  the  pnrpfise  of  pay- 
ing former  judgment.— Town  of  Jonestown  t. 
Ganong  (Miss.)  579. 

I  176.  Under  Code  1006,  |  339,  the  court  in 
mandamus  proceedings  held  authorized  to  re- 
quire munidpel  authorities  to  issue  a  vrarrant 
to  pay  a  prior  judgment,  as  required  by  sec* 
tion  8379,  such  warrant  to  have  priori^  over 
other  debts.- Town  of  Jonestown  t*  Ganong 
(Miss.)  579. 


MANDATE. 


See  Mandamus. 


MARITAL  RIGHTS. 

See  Husbuid  and  Wife. 

MARITIME  LAW. 

See  Maritime  Uena ;  Shii>idnc. 

MARITIME  LIENS. 

I.  yATUBE,_QBOTnrDS,  AMP  SITB- 
JBOT-MATTER  TM  QBHEXAL 

(A)  Vadev  Harttliae  Law. 

§  11.  The  lien  and  remedy  given  by  Code 
1906,  fiS  308&-3067,  on  water  craft,  held  not  to 
abrogate  common-law  Uen,  carrying  right  to  hold 
the  property  till  charges  are  paid.— Komosky  t. 
Hoyle  O^isB.)  481. 
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MARITIME  TORTS. 

Uabllltiei  of  vmsels  and  ownen  in  gOHnl,  see 

MARRIAGE. 

Sm  IMTOrce;  Husband  and  Wife;  HUcegenai- 
tioa. 

Prunmptfon  of  capad^  of  minor,  aet  Infuiti, 
1  2. 

•  f  37.  While  plaintlfl  may  hare  consented  to 
marry  defendant  from  fear,  haTina;  failed  there- 
after to  protest,  he  wonid  be  hem  to  have  con- 
■mted.— Boatterle  t.  Demarest  (La.)  492. 

I  37.  Marriage  cannot  be  invalidated  on  al- 
le^tlon  of  violence  or  threats,  where  plaintiff 
rati6ed  the  marriage  by  coliabiting  with  de- 
fendant—Boutteria  T.  Denuuest  (La.)  492. 

I  40.  A  marriage  Bolenmized  ia  doe  form  of 

law  i*  pieamne^  valid;  the  burden  of  show- 
ing the  invalidity  of  the  marriage  being  upon 
the  peraon  attacking  ft— Sullivan  t.  Grand 
Lodge,  K.  P.  (Miaa)  360. 

I  40.  The  presumption  of  the  validity  of  a 
marriage  solemnized  according  to  law  la  su- 
perior to  the  presumption  of  lite. — SaUlTaii  r. 
Grand  Lodge,  ^  p.  (hUos.)  860. 

I  68.  A  marriage  is  property  annulled,  where 
consent  of  complainant  was  procured  by  violence 
or  threats.— Quealy  v.  Waldrou  (La.)  470. 

I  60.  Whether  the  violence  or  threats  em- 
ployed in  Indndng  a  maniage  were  of  such  a 
natnie  aa  to  inspire  a  jnat  fear  of  great  bodily 
barm  ii  a  qnestioa  of  fact  for  tlw  iniy,— Qnealy 
T.  Waldron  (La.)  479. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

Of  firms  and  partners,  see  PartneiaUp^  1 188> 

MASTER  AND  SERVANT. 

Anthori^  of  servant  to  ^ve  warning  against 

trespass,  see  ^bespass,  |  81. 
Ihnpl<vers  llaUlity  insurance,  see  Insatanee,  K 

177,  383,  512.  665. 
Implied  liabilities  for  services  rendered  not  In 

performance  of  duties  of  emi^oyment 

Woifc  and  Labor. 
Injuries  to  employAi  of  otliers  carried  under 

contract  with  carrier,  see  Carriers,  |  241. 
Judicial  notice  of  duty  of  railroad  seetioa  mas- 

ter»  aee  Bvldenc^  |  20. 

X.  THE  BELATXOH. 

(A)  Cr««tlOB  and  Bzlstenm. 
Shn^jment  of  agents,  see  Principal  and  Agent 

Belatlon  as  master  and  servant  or  landlord  and 
tenant,  see  Landlord  and  Tenant  I  323. 

n.  SEBVIOE8  AKD  GOBIPEHSATIOH. 

<A)  FevfovBumoe  of  Services. 

Bestrainins  breach  at  contract;  see  Injunction, 
160. 

in.  MASTEBV  XJCABXXJTT  FOB  IX- 
JUBIES  TO  8EBTANT. 

Statutwy  actions  for  death,  see  Death,  ||  98, 
99. 

(A.)  Hataro  mmd  Extent  In  General. 

I  96.  A  master  held  not  llsble  for  the  injury 
to  a  servant  occasioned  by  the  wrongfol  act  of  a 


third  person.— Tobler  t,  noneer  ICnlng  4  We- 

Co.  (Ala.)  86. 

{  90.  A  master  Md  as  a  matter  of  law  free 
from  actionable  ne||igence  cansliur  the  deadi  of 
a  servant.— Tobler  t.  iPioneer  MtntaiK  *  iSIg. 
Go.  (Ala.)  86. 

I  96.  A  servant  amployad  to  operate  can  iw 
an  Incline  from  the  ground  to  tiie  top  of  a  fur- 
nace of  an  iron  manufacturing  plant  k«U  not 
required  to  anticipate  that  strangers  would  med- 
dle with  the  macninery  and  attempt  to  operate 
a  car  OB  the  Inclinar-^Uer  t.  Pionaer  MinlBg 
&  Ufg.  Co.  (Ala.)  88. 

CB)  Vo*lB|  BiMUaerr,  Appllwawt  mmA 

Places  tor  Warlc 

I  lOL  Dnty  of  the  master  to  famish  a  serv* 
ant  with  safe  machinery  and  snitable  inatnt' 
mentaUtiea  stated.— FlMida  Bast  0>ast  B7>  Ool 
T.  lAssiter  (Fla.)  976. 

SS  101,  102.  That  a  master  has  omitted  to 
provide  means  to  avoid  injury  to  a  servant  ktU 
not  to  make  him  responsible,  in  the  aboence  of 
proof  of  actionable  negligence^-^bler  t.  Pick 
neer  Mining  &  Mfg.  Co.  (Ala.)  86. 

Jt  101.  102.  Under  emfdogwr^  liability  act 
(C^e  1907,  S  3&1{^,  that  a  servant  was  injur* 
ed  while  doing  what  his  contract  required  him 
to  do,  held  not  to  charge  liability  upon  the  em- 
ployer.—Walton  T.  Tennessee  Coal.  Inn  A  B. 
Ckt.  (Ala.)  328. 

!l  101,  102.  A  master,  though  not  an  in- 
surer of  the  safety  of  ms  servant  mnat  use 
ordinary  care  to  furnish  a  safe  plaoa^^liert 
V.  Kingston  Lumber  Co.  (La.)  IQSl. 

I  108.  The  duty  to  famish  a  safe  place  to 
work  cannot  ordinarily  be  del^ated  to  fellow 
servants.— Alabama  ft  V.  By.  Go,  t.  Grooms 

(Miss.)  708. 

}  107.  The  dotia  of  a  master  to  Us  Mrvuts 
repairinc  the  ways,  worics,  or  machineir  of  tte 
plant  held  not  the  same  as  die  duties  he  owes  to 
a  servant  using  such  ways,  works,  madiineiy, 
etc.,  after  their  construcUoo  or  repair. — ^Tobler 
T.  Pioneer  Mining  &  Mfg.  Co.  (Ala.)  SO. 

i  107.  Under  employer's  liability  act  (Code 
1907,  I  8910,  subds.  i,  2),  where  an  employ* 
was  injared  while  repairing  a  switch,  that  tbete 
was  a  defect  in  the  switdi  hM  not  attributable 
to  any  breach  ot  detendul^a  dnty  at  the  partie- 
ular  time.— Walton  t.  Tennessee  Goal,  Iran  * 
R.  Co.  (Ala.)  828. 

f  116.  Under  Bmptoyei'a  Liability  Act  (Code 
1907,  S  3910)  SDbd.  L  a  ladder  held  a  part  of 
the  master's  plant— GrasaeUl  Chemical  Go.  v. 
Davis  (Ala.)  86. 

S  128.  An  employer  held  not  n^Ugent  for 
not  havinf  keyed  a  puUey  on  a  shaftioc  whidi 
turned  when  i^aintlffl  grabbed  it  to  keep  fnun 
falQng  while  walking  across  the  shsfting  In  the 
course  of  his  work;  the  shafting  ana  pulley 
not  having  been  provided  for  use  in  th«  man* 
ner  in  walcb  they  were  used  by  plaintiff.— 
K^e  T.  LongvUIe  haat  Leaf  Lumber  Oa.  (Ia.) 

{  120.  In  an  action  for  injuries  to  an  em- 

£loy6  in  a  sawmill,  the  negliaence  of  a  aawyer 
eld  the  juridical  cause  of  ue  injoir.— Lee  v. 
Powell  Bros,  ft  Sanders  Go.  Qm.}  2U. 

(C>  Metkoda  of  Worft^  Bnleo,  aaA  Or««re. 

S  137.  An  engineer  and  condnctw  of  a  log- 
ging train  Aeld  nei^gent  rendering  the  ctun- 
pany  liable  for  injuries  to  a  Imkeman  reaultin; 
therefrom.— WlUiams  v.  W.  B.  Plckwlug  Lom- 
ber  Co.  (La.)  167. 

S  141.  A  railroad  snperlntudaat  hM  nerii- 
gent  in  not  making  rules  fOr  the  safe  operatJon 
of  a  switch.— Williams  t.  W.  B.  Flekarinc  Lum- 
ber Go.  (La.)  167. 
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{  150.  DntT  of  master  to  notify  Krvant  of 
defects  or  rlucs  of  which  the  servant  Is  igno- 
rant stated.— Florida  E)ast  Coast  By.  Go.  t. 
Lassiter  (Fla.)  97G. 

(B)  Fellow  Serrants. 

S  169.  An  injury  to  a  servant  resulting  from 
the  negligence  of  a  fellow  servant  not  within  the 
line  of  the  emplOTment,  or  within  employer's  lia- 
bility act  (Coat  1896.  f  1749  et  seq.),  does  not 
render  the  master  liable.— Tobler  r.  Pioneer 
Mining  &  Mfg.  Co.  (Ala.)  86. 

8  168.  A  maater  owes  his  servant  the  daty  to 
employ  competent  and  careful  fellow  servants.- 
Sloss-Sheffield  Steel  &  Iron  Co.  v.  Smith  (Ala.) 

sa 

I  179.  Effect  of  eiuiloyer's  liability  act 
(dode  1907*  iS  SOlO-SfflS),  sUted.-Bo«gB  v. 
AUbama  Conaol.  Coal  &  Iron  Co.  (Ala-)  87a 

I  180.  A  servaot  held  engaged  in  and  about 
tbe  operation  of  a  railway,  within  the  employ- 
el's  fiabiUty  act  (Code  1007.  «  8910).  at  the 
tfane  he  atutained  an  injury.— Woodwazd  Izon 
Co.  T.  Shcehan  (Ala.)  24. 

I  180.  Elmployer's  liability  act  (Code  1907, 
M  8910-8913),  held  not  to  bar  recovery  for  the 
negligence  of  defendant's  engineer,  thongh  the 
en^neer  and  intestate  were  not  fellow  servants. 
— ^Bogcs  T.  Alabama  Consol.  Coal  &  Iron  Co. 
(AIa.r878. 

i  180.  Bmployer'a  llabiUty  act  (Code  1907, 
11  3910-3918)  construed  as  affecting  fellow 
servants  in  the  employ  of  a  railroad  company. 
— BogzB  V.  Alabama  Consol.  Coal  &  Iron  Co. 
(Ala.)  878. 

S  108.  One  who  is  engineer,  foreman,  and 
conductor  on  a  logging  train  held  not  a  fellow 
servant  of  the  brakeman. — Williama  t.  W.  B. 
Pickering  Lumber  Co.  (La.)  167. 

(F)  BJalu  Awmmed  Servant. 

t  2<^.  Where  a  master  has  done  everything 
that  the  law  requires  him  to  do  to  maintain  the 
safety  of  bis  servant,  he  is  not  liable  tor  any 
risk  which  the  employment  involve.- Tobler  t. 
Pioneer  Mining  &  Mfg.  Co.  (Ala.)  86. 

I  208.  A  servant  repairing  the  ways,  works, 
and  machinery  of  the  plant  of  tbe  master  held 
to  aaaume  tbe  risks  incident  to  the  woA. — 
Tobler  v.  Pioneer  Mining  &  Mfg.  Co.  (Ala.)  86. 

f  208.  The  risk  relative  to  furnishing  a  safe 

Elace  to  work  is  not  ordinarily  assumed.— Ala- 
ama  &  V.  By.  Ca  t.  Oroome  (Miss.)  703. 

I  218.  A  servant  not  entitled  to  recover 
for  injuries  under  the  rule  that  a  servant  select- 
ing an  Improper  and  dangerous  route  assumes 
the  risk  of  resulting  injury, — Ereye  v.  Long- 
ville  Long  Leaf  Lumlber  Co.  (La.)  lOia 

S  216..  Assumption  of  risk  by  servant  under 
common  law,  stated. — Boggs  v.  Alabama  Consol. 
Coal  &  lion  Co.  (Ala.)  ^8. 

I  216.  A  brakeman  on  a  train  held  not  to  as- 
sume the  risk  of  the  negligence  of  the  en^eer 
and  conductor.— Williams  r.  W.  B.  Ftekering 
Lomber  Co.  (La.)  167. 

f  226.  Failure  of  the  master  to  warn  and 
instruct  a  young  and  Inexperienced  employ^ 
Jksid  not  a  danger  ordinarily  incident  to  the 
aervioe.— Beavee  v.  Anniston  Knitting  Mills 
Co.  (Ala.)  142. 

I  220k  A  brakeman  on  a  train  held  not  a  fel- 
low servant  of  the  conductor,  who  also  acted  as 
engineer,  and  did  not  assume  the  risk  of  bis 
negligence.— Williams  v.  W.  B.  Pickering  Lum- 
ber Co.  (La.)  167. 

<a)  CoatFlbntorr  llei^«eaee  of  Servaal. 

Contributory  ne^^ence  Of  parents,  see  Parent 
and  Child,  f  7. 


I  228.  Under  Code  1907,  f  3910,  a  master  Is 
not  relieved  of  responsibility  for  injuries  to  a 
servant  from  defects  in  the  plant,  unleae  the 
servant  has  knowledge  of  the  uefect  or  It  la  ob- 
vious to  the  8en8eB.--Qra8selU  Ghemici^  Co.  t. 
Davis  (Ala.)  85. 

I  220,  A  servant  is  bound  to  use  ordinary 
care  for  his  own  protection.— Florida  Dast 
Coast  By.  Co.  v.  Lasdter  ^la.)  97B. 

I  238.  A  servant  held  not  negligent  In  adopt- 
ing in  good  faith  tbe  mora  hazardous  method  of 
work,  and  the  method  pursued  was  one  which 
prudent  persons  would  adopt,  or  he  was  rea* 
sonably  prudent  In  adopting  it— Florida  Bast 
Coast  Ry.  Co.  v.  Lassiter  (Fla.)  976. 

I  23a  A  servant  htM  negligent  In  attempt- 
ing to  cross  between  beama  on  a  greaaed  ahsSt- 
ing  extending  between  the  beains.r-Kre7e  t. 
Longville  Long  Leaf  Lumber  Co.  (La,)  1018. 

I  240,  Certain  acts  of  a  switebman  held  not 
BO  obviously  dangerous  as  to  be  manifestly  In- 
consistent with  safe  railroad  operation.- Flo- 
rida East  Coast  By.  Go.  v.  Lassiter  (Fla.)  97S, 

f  240.  A  brakeman  riding  on  a  skeleton  car 
of  a  logging  train  was  not  negligent  in  falling 
to  guard  against  a  andden  emergency  stop  of 
the  train.— Williams  T.  W.  B.  Ptckenng  Lum- 
ber Co.  (La.)  167. 

I  240.  Where  a  position  occupied  by  a  brake- 
man  on  a  car  would  be  sate  under  ordinary  cii^i 
cumstauces,  he  is  not  n^ligent  In  assuming 
such  position.~WilliamB  t.  W.  B.  Pickering 
Lumber  Co.  (La.)  167. 

f  24S.  A  servant,  injured  by  a  machine,  held 
negligent,  precluding  a  recovery.- Lowe  Mfg. 
Co.  V.  Payne  (Aia.)  447. 

i  245.  A  servant  obeying  an  order  of  liis 
master  or  fWeman  held  relieved  from  the  im- 
putation of  ewtribntory  negligence. — Lee  v. 
Powell  ^tw.  ft  Sanders  Co.  (La.)  214. 

I  245.  An  employ^  iidured  while  obeying  an 
order  of  the  foreman  keld  not  gniltr  of  contrib- 
utory negligence.— Lee  T.  Powell  woa.  A  San- 
ders Co.  (La.)  214. 

(H)  AetlOM. 

Action  by  parent  for  injury  to  child,  see  Parent 

and  Child.  {  7. 
Argumentative  instructions,  see  Trial,  S  240. 
Documentary  evidence,  see  EMdenoe,  |  3SS. 
Exclusion  of  evid«ice  as  res  Inter  alloa  acta. 

see  Evidence,  t  130. 
Grounds  for  demurrer,  see  Pleading,  1 193. 
Hearsay  evidence,  see  Evidence,  {  81'^ 
InBtractions  excluding  or  ignoring  evidence,  see 

Trial,  J  253. 
Instructions  on  w^i^t  of  evidence,  see  Tzial, 

Pleading  matters  available  under  general  issae, 

see  %dlng,  flSflL 
Res  gestev  mo  Bvldenc^  %  128. 

S  256.  In  an  action  for  Injuries  to  a  servant, 
what  tbe  complaint  should  show  stated.— Sloes* 
Sheffield  Steel  &  Iron  Co.  v.  Smith  (Ala.)  Sa 

{  250.  In  an  action  for  Injuries  to  a  servant, 
a  petition  held  not  objectionable  fw  failure  to 
negative  warning  or  facts  rating  an  inference 
of  assumed  risk.— Hebert  t.  Kingston  Lunber 
Co.  (La.)  1021. 

{  258.  A  count  in  a  complaint  for  Injuries  to 
a  servant,  framed  on  sobdiviaion  1,  raaployer's 
liability  act  (Code  1907,  |  8010),  aileging  fail- 
ure to  furnish  appliances,  is  Insufficient,  since 
it  failB  to  aver  any  defects  within  the  meaning 
of  the  statute.— Sloss-Sbeffleld  Steel  &  Iron  Co. 
V.  Smith  (Ala.)  8& 

{  262.  A  plea.  In  an  action  for  Injarlea  to  a 
servant,  setting  up  contributory  negligenee,  held 
insuffioient.-^raisellI  Chemical  Co.  r,  Davis 
(Ala.)  35. 
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f  262.  A  plea  of  negligenoe  is  an  action  for 
injurlM  to  a  servant  held  Kufficient.— Paca  t. 
Lookville  &  N.  R.  €o.  (Ala.)  52. 

§  ^3.  In  an  action  for  Injuries  to  a  serv- 
ant, a  renlicatioD  to  a  plea  setting  np  the  de- 
fense uoaer  Emplojer'a  LlablHtr  Act,  Code 
1907,  8  3910,  held  sufficient  on  demnrrer.— Ala- 
bama Steel  ft  Wire  Co.  v.  Tbompaon  (Ala.)  75. 

t  264.  Where  the  negligence  counted  on  in 
the  complaint  In  an  action  for  injury  to  a  serv- 
ant was  the  proximate  cause  of  the  injory,  the 
fact  that  other  negligence  of  the  master  or  of  a 
fellow  servant  concurred  in  producing  the  in- 
jur; did  not  prevent  a  recovery.— Alabama  Steel 
&  Wire  Co.  v.  Thompson  (Ala.)  75. 

S  264.  Where  the  complaint  In  an  action  un- 
der the  employer's  liability  act  (Code  1896.  {I 
1749,  1761)  for  the  death  of  an  employ^  allies 
several  defects,  all  the  defects  must  be  proved. 
-Tobler  T.  Pioneer  Mining  is  Mtg.  Co.  (AU.) 
86. 

i  265.  The  mazim  "ni  ipn  loquitnr"  held 
to  apply  SB  between  master  and  servant,  subject 
to  certain  limitations. — ^Alabama  ft  V.  By.  Go. 
r.  Groome  (Miss.)  703. 

I  270.   In  an  action  for  injuries  to  a  serv- 
ant, an  objection  to  a  question  as  to  the  posi* 
tion  ot  the  ladder  from  wbidi  plaintiff  fell  held 
properly  Bostained.— Graaselll  Chemical  Co.  v. 
,  Davis  (Ala.)  35. 

J 270.  Dvidence  that  boys  had  access  to  a 
Ixoad  yard,  and  that  mischievous  persons 
had  meddled  with  cars,  is  inadmissible  to  show 
lack  of  dne  care  of  a  railroad  company,  in  pro- 
viding safe  appliances.— i^orida  EJast  Coast  By. 
Co.  V.  Lasaiter  (Pta.)  975. 

I  270.  The  usual  conduct  of  employ^  in  tiie 
ordinary  operation  of  trains  is  not  wholly  in- 
admissible or  irrelevant  upon  a  question  of  the 
diligence  required  in  the  business.— Florida  Elaat 
Coast  By.  €o.  v.  Lassiter  (Fla.)  975. 

I  271.  In  an  injury  action  by  a  servant,  cer- 
tain evidence  fteld  not  to  show  incompetency  of 
another  servant  who  had  made  repairs  on  an 

engine  which  caused  plaintiETs  injury.— Pace  t. 
Louisville  &  N.  R.  Co.  (Ala.)  52. 

I  271.  In  an  injury  action  by  a  servant,  cer- 
tain evidence  held  properly  ezclitded  as  incom- 
^ent.— Pace  v.  Louisville  &  N.  B.  Co.  (Ala.) 

i  274.  In  an  action  for  injuries  to  a  serv- 
ant, evidence  of  plaintiff  as  to  the  condition  of 
certain  auxiliaries  to  be  used  to  prevent  such 
an  injury  held  admissible.— Pace  v.  Lonisviite  ft 
N.  R.  Co.  (Ala.)  52. 

S  276.  In  a  servant's  action  for  injuries 
sustained  by  falling  from  a  shafting  while  walli- 
ioK  thereon  from  one  beam  to  another,  evidence 
held  to  show  that  plaintiff  slipped  from  tlie 
shafting  before  he  attempted  to  catch  hold  of 
a  pulley  wheel  thereon,  which  turned  and  caus- 
ed him  to  fall.— Kreye  r.  LongrlUe  Jjong  Leaf 
Lamber  Co.  (La.)  101& 

i  278.  In  a  personal  Injury  action  by  a  serv- 
ant, evidence  Mid  Insaffldent  to  dtow  master's 
negligence.- Tennessee  Coal,  Iron  &  B.  Co.  t. 
Harmes  (Ala.)  827. 

S  27S.  In  action  for  injuries  to  servant, 
caused  by  alleged  defective  machinery,  evidence 
Acid  to  show  that  it  was  caused  by  a  latent  de- 
fect, for  which  an  empltver  was  not  reaponai- 
ble.— Will  T.  Salmen  Bri<^  &  Londter  Co.  (La.) 
853. 

1  278.  A  platform  over  revolving  machinery 
held  dangerous,  and  that  defendant  was  negli- 
gent in  permitting  it  to  remain  so.— Hebert  t. 
Kington  Lumber  Co.  (La.)  1021. 

I  279.  A  single  accident  held  not  to  show  a 
master's  neglect  in  employing  a  servant  or  in 


failing  to  acqaire  Icnowledge  of  his  Incompeten- 
cy.—Pace  v.  Louisville  ft  N.  B-  Co.  (Ala.)  52. 

f  285.  Whether  the  negligence  counted  on  In 
the  complaint  in  an  action  for  injury  to  a  serv- 
ant was  the  proximate  cause  of  the  Injov  held 
for  the  jury.— Alabama  Steel  ft  Wire  Co.  t, 
Thompson  (Ala.)  75. 

!  286.  Under  employer's  liability  act  (Code 
1907.  S  3910,  sabda.  1.  2),  held,  under  plaintiff's 
evidence,  there  was  nothing  to  take  tlie  case  to 
the  jury.- Walton  T.  Tennessee  Cool,  Irtm  ft 
B.  Co.  (Ala.)  328. 

S  286.  In  an  action  for  injuries  to  a  brake- 
man,  certain  evidence  held  not  to  authorize  an 
affirmative  charge  for  defendant — Louisville  ft 
N.  B.  Co.  T.  Mliott  (Ala.)  2& 

I  286.  In  an  action  under  Employer's  Lia- 
bility Act,  Code  1907,  8  3910,  subd.  1,  for  in- 
juries to  a  servant  by  a  defect  In  the  machinery, 
evidence  held  to  require  the  submission  of  the 
issue  of  negligence  to  the  jury. — Alabama  Steel 
ft  Wire  Co.  v.  Thompson  (Ala.)  75. 

1  286.  Where  a  case  was  tried  on  counts  al- 
leging several  defects  in  the  ways,  worfcs,  and 
macblnery  of  the  defendant,  and  all  but  one  de- 
fect was  unsupported  by  evidence,  a  general 
affirmative  charge  on  the  whole  case  should 
have  been  given.— Tennessee  Coal,  Iron  ft  B. 
Co.  7.  Harmes  (Ala.)  827. 

t  2S8.  A  servant  injured  by  a  defective  trfat- 
form  over  certain  machinery  held  not  to  nave 
assumed  the  risk  as  a  matter  of  law. — ^Hebert 
V.  Kingston  Lumber  Co.  (La.)  1021. 

I  289.  In  an  action  under  &npIoyer*s  TJa- 
bility  Act,  Code  1907,  |  3910.  subd.  1,  for  in- 
juries to  a  servant  by  a  defect  in  the  machinery, 
evidence  held  to  reqnire  the  sobmlarioB  to  the 
jury  of  Che  issne  <h  contribn^y  neciigeiice.- 
Alabama  Steel  ft  Wire  Go.  t.  Tbompaon  (Ala.) 
75. 

S  289.  Whether  a  brakeman,  injured  by  the 
sudden  stopping  of  a  losing  train  without  no- 
tice, was  negligent  In  nding  in  an  unsafe  posi- 
tion held  a  questioD  for  the  jury.— Williams  t. 
W.  R.  Pickeriug  Lumber  Co.  (La.)  167. 

S  291.  In  an  action  for  injuries  to  a  brske> 
man,  instructions  as  to  liability,  where  the  car 
causiiv  the  injury  was  placed  where  it  was  by 
persons  unknown,  held  properly  refused. — Loui»> 
ville  ft  N.  B.  Co.  T.  Elliott  (Ala.)  28. 

1  291.  A  c^ai^,  in  an  action  for  injuries  to 
a  brakeman.  failing  to  hypothesise  that  the  neg- 
ligence alleged  on  the  part  of  plaintiff  was  the 
proximate  cause  of  the  injury.  Is  properly  re- 
fused.—Louisville  ft  N.  R.  Go.  T.  QUott  (Ala.) 

2a 

f  203.  An  instruction,  in  an  action  for  io- 
jaries  to  a  servant,  as  to  the  negligence  of  the 
servant  whose  duty  it  was  to  make  xepalta,  held 
properly  refused.— GraBselU  Chemical  Go.  t.  Ds- 
vis  (Ala.)  35. 

{  206.  In  an  action  for  injuriea  to  a  serv- 
ant, an  instruction  on  contritnitory  negligeore. 
which  failed  to  hypothesize  ttiat  the  serrant'i 
negligence  proximately  contributed  to  the  in- 
jury, was  properly  refused.— Woodward  Iroo 
Co.  v.  Sheehan  (Ala.)  24. 

(  296.  In  an  action  tor  injories  to  a  biake- 
man,  an  instruction  on  contrifautDiy  nc^iceace 
held  properly  refused.— Louisville  ft  N.  R.  Ca 
V.  Elliott  (Ala.)  28. 

fi  296.  In  an  action  for  injniiea  to  a  brake- 
man,  an  instruction  as  to  his  doty  to  aelect  a 
safo  place  to  ride  kM  property  renised.- Loais> 
TiUe  ft  N.  B.  Cow  V.  ElUott  (Ala.)  2& 

f  296.  An  Instmction  In  an  action  for  In- 
juries to  a  brakeman  heU  to  place  too  Ugk  a 
degree  of  care  on  the  brakeman  to  look  oat  for 
obstructions.- LonisTille  ft  N.  B.  Co.  r.  ElBott 

(Ala.)  28. 
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I  296.  In  an  action  for  lajaries  to  a  serr- 
ant,  a  charge  that  an  act  of  the  servant  was,  as 
a  matter  of  law,  nesliaent,  was  properly  refused, 
where  the  eridence  SDOwed  that  toe  act  could 
be  safely  done.— Alabama  Steel  A  Win  Go.  t. 
Thompson  (Ala.)  75. 

IV.  aiABIMTIBS  FOB  tXTUBXBU  TO 
THIRD  PEKSOIffl. 

Asaanlt  on  conTict,  see  Convicts,  |  1(X 

(A)  Aets  or  OmlHlOK*  of  SorvMit* 

Injuries  to  persona  tm  xallroad  tta<^  aee  Bail- 
roads,  {  ^1. 

I  301.  One  held  a  servant  of  an  Independent 
contractor. — Woodward  Iron  Co.  Brown  (Ala.) 
829. 

i  802.  The  master  is  not  responsible  In  dam- 
axes  for  injuries  inflicted  1^  his  servant,  unftsa 
toe  servant  be  at  the  time  acting  wUhin  the 
scope  of  his  employment — J(^nBon  v.  Alabama 
Fuel  &  Iron  Co.  (Ala.)  312. 

I  302.  The  act  of  a  section  master  and  sec- 
tion hands  in  setting  ont  a  fire  on  the  railroad 
Tight  of  way  held  one  within  the  scope  of  their 
authority,  for  which  the  railroad  company  was 
liable—Alabama  ft  V.  By.  Gck  T.  Baldwin 
(Miss.)  358. 

(G)  Actions* 

Misjoinder  of  causes  of  action,  see  Action,  I  50. 

S  3^.  The  liability  of  a  master  for  an  as- 
sault by  a  servant  while  acting  within  the  scope 
of  his  employment  held  in  case  and  not  in  tres- 
pass.— Sontbem  Ry.  Co.  v.  Hanby  (Ala.)  934. 

I  329.  Defendant  held  not  liable  for  an  In- 
jury to  an  employ^  of  an  independent  con- 
tractor.— Woodward  Iron  Co.  r.  Brown  (Ala.) 
829. 

I  332.  In  an  action  for  trespass  and  assault 
by  defendant's  alleged  servant,  whether  the  serv- 
ant's acts  were  within  the  line  of  his  employ- 
ment and  scope  of  his  authority.  h«ld  for  the 
jury.— Scipio  v.  Pioneer  Mining  &  Mfg.  Go. 
(Ala.)  43. 

7.  IHTEBTBBEHCBWITH  THE  BSf 
liATIOH  BY  TBIBD  VEBSOITS. 

(A)  OItU  Uabllltr> 

S  339.  Defendant  Insatance  company  KeU  lia- 
ble for  resulting  damages  from  wron^lly  and 
maliciously  Inducing  plaintiff  Insurance  compa- 
ny's agent  to  leave  its  employment  and  enter 
their  own  employment  for  the  purpose  of  injur- 
ins  plaintiff's  budness.— Globe  &  Batears  Fire 
Ins.  Co.  T.  Firemen's  Fand  Fin  Ins.  Co.  (Miss.) 
454. 

(B)  CrlmtMal  BespoiiBibllltr. 

I  343.  To  convict  for  enticing  away  a  serv- 
ant or  laborer  under  Code  1907,  |  6850.  such 
servant. or  laborer  must  have  been  under  con- 
tract of  employment—Abingdon  Mills  v.  Gro- 
gan  (Ala.)  506. 

I  343.  Code  1907,  8  6S49,  making  it  a  crime 
to  entice  awav  any  servant,  etc.,  held  to  include 
cotton  mill  laborers,  notwithstanding  section 
6850.— Abingdon  Mills  v.  Grogan  (Ala.)  696. 

MASTERS  IN  CHANCERY. 

See  Kqulty,  {  401 

MATERIALITY. 

Of  evidence,  see  Criminal  Law,  |  383. 
Of  testimony  as  element  of  perjury,  sea  Pei^ 
jury,  S  11. 

MATERIALS. 

Uens  on  real  property  for  materials  furnished, 
see  MechanlcB*  U«is. 


MATURITY. 

Ot  principal,  as  flxliw  time  from  vlileh  Intexest 
moM,  ne  Intenet,  |  40t 

MAXIMS. 

Of  equity,  see  Equity,  }  66. 

MEASURE  OF  DAMAGES. 

Ree  Damages,  H  98,  125. 
For  OTezflow,  see  Waters  and  Water  Ooursei. 
t  178. 

In  detlnne.  see  Detinue,  |  19. 

MECHANICS'  LIENS. 

Uens  for  construction  and  repair  of  vessels,  see 
Maritime  Liens. 

m.  PB0CEEDIX08  TO  PERFECT. 

}  116.  A  mechanic's  lien  is  not  acQuired, 
unless  the  requirements  of  the  statute  are  sub- 
stantially complied  with.'^De  Soto  Nat.  Bank 
T.  Areata  Electric  Light,  Ice  &  Telephone  Co. 
(Fla.)  612. 

S  122.  Notice  by  subcontractor  of  lien  held 
iasufficient.- De  Soto  Nat  Bank  v.  Arcadia 
Electric  Ugbt,  Ice  &  Telephone  Co.  (Fla.)  612. 

i  136.  Where  no  lien  was  claimed  on  the  lot 
on  which  8  bnllding  was  erected  but  on  the 
building  only,  a  statement  failing  to  sufficiently 
describe  the  lot  was  Immaterial.— Robinson  t. 
Crotwelt  Bros.  Lumber  Co.  (Ala.)  783. 

I  137.  It  is  not  necessary  to  the  perfecting  of 
a  mechanic's  lien  that  the  statement  set  ont 
the  nature  and  extent  of  the  owner's  title,  nor 
that  the  nature  and  extent  of  ttn  alleged  own- 
er's interest  be  proved.- Laveigue  t.  Bvans 
Bros.  Const.  Co.  (Ala.)  318. 

S  137.  In  proceedings  to  enforce  a  mechan- 
ic's lien  against  an  administrator,  the  adminis- 
trator held  property  described  as  owner  of  the 
premises.- Lavergne  v.  Evans  Bros.  Const  Co. 
(Ala.)  318. 

nr.  OPERATION  AHD  EFFECT. 
(A)  Amqpnt  and  Extent  of  Iilen. 
I  168.  Under  Code  1907.  H  4754-4784,  a 
lien  attaches  from  commencement  of  the  build- 
ing or  improvements,  subject  to  be  defeated  If 
the  claim  be  not  verified  uut  filed  within  the 
prescribed  time. — Lavergne  T.  Dvans  Bros. 
Const  Co.  (Ala.)  318. 

VI.  WAIVER.  DISCHARGE,  RELEASE^ 
ANB  SATISFACTION. 

(B>  B«n<  or  Depoalt  to  FroTent  mr  Dla- 
eharco  Uon. 

I  229.'  A  materialman,  under  Act  No.  184  of 
]u06,  who  has  not  filed  a  sworn  statement  of 
his  claim  and  caused  it  to  be  recorded,  as  re- 
quired by  sectioQ  1,  par.  3  of  the  act,  has  no 
cause  oC  action  against  the  owner.— Louisiana 
Glaas  ft  Mirror  Works  t.  Irwin  (Ia.)  765. 

S  229.  Under  Act  No.  134  of  1906.  an  owner 
in  default,  not  exacting  bond  and  surety  from 
the  contractor.  Is  not  bound  personally  as  un- 
der Act  No.  180  of  1894.  as  amended  by  Act 
No.  123  of  1896,  but  only  to  the  same  extent  as 
the  surety  would  have  been,  and  the  surety  is 
not  bound  except  as  to  claims  duly  recorded 
within  the  legal  delay.— Louisiana  Glass  &  Mld- 
ror  Works  t.  Irwin  (La.)  766. 

VH.  ENFOROBHBNT. 

Against  administrator,  see  Bzecutors  and  Ad- 
ministrators, f  443. 

Conditions  precedent  to  action  on  common 
counts,  see  Work  and  Labor,  {  19. 
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I  268.  Under  Code  1906,  |  3058,  construed 
with  sectioDB  3148  and  3151,  a  lie  pendenB  no- 
tice most  be  given  in  mechanic's  lien  pmceed- 
inga  against  lealtr  In  order  to  affect  txma  fide 
purchasers  thereof  for  valne  without  actual  no- 
tice of  each  proceedings.— McEeniie  t.  Fellows 
(Miss.)  828. 

J 271.  A  Mil  to  foreclose  a  mechanic's  Hen 
Mng  to  allege  that  the  material  was  used  in 
the  building  held  demurrable.— Boblnson  r.  Grot* 
well  Bros.  Lumber  Co.  (Ala.)  733. 

I  271.  A  bill  to  foreclose  a  materialman's 
Hen  held  demurrable  for  failure  to  allege  the 
filing  of  a  statement  required  by  Acts  1900-01, 
p.  2llSt  I  2,  in  the  office  of  the  Judge  of  probate 
within  four  months  after  the  Indebtedness  ac- 
crued.— Robinsoa  t.  Orotwell  Bros.  Lumber  Co. 
(AlaO  738. 

I  271.  A  bill  claiming  a  lien  on  the  building, 
while  the  notice  claimed  a  lien  on  the  lots,  and 
showing  a  variance  between  the  notice  and  the 
duplicate  accounts  famished  under  Acts  1900- 
01,  p.  2117,  held  fatally  defectlve^Roblnson  t. 
Crotwell  Bros.  Lumb^  Co.  (Ala.)  733. 

I  277.  In  a  suit  to  foreclose  a  mechanic's 
lien,  certaih  Tsriances  between  the  pleading  and 
the  proof  held  fatal. — J.  C.  McGrew  &  Sons  v. 
Earnest  (Ala.)  639. 

f  280.  In  proceedings  to  enforce  a  mechan- 
ic's lien,  certain  evidence  keld  sulmissible  for 
certain  purposes  only,  under  Code  1907,  f  3970. 
— Lavergne  v.  Eivans  Bros.  Ccmst  Co.  (Ala.) 
818. 

$  304.  Scope  of  relief  of  one  seeking  to  en- 
force a  mechanic's  lien,  stated. — Lavergne  T. 
Evans  Bros.  Const  Co.  (Ala.)  318. 

MEDICAL  EXPERTS. 

Testimonr,  ne  SMdence^  H  64S^  B58. 

MEDICAL  JURISPRUDENCE. 

See  Physicians  and  Surgeons. 

MEDICINES. 

In  general,  see  Poisons. 

MEDIUM  OF  PAYMENT. 

In  fenanl,  see  PsTment,  i  24. 

MEMBERS. 

Ofwrj^ontion^  In  general,  see  Corporatifms,  |i 
Of  firms,  see  Fartnersbip. 

MEMORANDA. 

Competency  as  erideoce,  see  Evidence,  I  306. 
Required  07  statute  of  frauds,  see  Frauds,  Stat- 
ute of,  H  106|  116. 

MENTAL  CAPACITY. 

See  Insane  Persona. 

Affecting  reepwribUitr  for  crime,  see  Criminal 

Law,  {  48. 

Evidence  in  criminal  proseeations,  see  Criminal 

Law,  H  331,  854. 
Opinion  evidence,  see  Criminal  Law,  I  ^SZ, 
To  make  viU,  see  Wills,  |  6S. 

MENTAL  SUFFERING. 

Snement  of  damages,  sividence,  see  Damages,  | 

178. 

Element  of  damages  for  trespass,  see  Trespass, 
i  47. 


MERGER. 

Of  contracts,  see  Contracts,  |  245. 

MESSAGES. 

Transmissiim  and  deliveiT  of  telegraph  or  tele> 
phone  meesageL  see  Tel^tmphs  and  Tele- 
phones, If  04-69. 

MILK. 

See  Food,  114. 

Begnlation  as  to  sale  of  milk  and  at  substi- 
tutes or  imitatious  thereof,  see  Food. 

MILLING  PRIVILEGES. 

Dtsprimlnation  by  carriers  as  to  lumber  Is  tmo^ 

it,  see  CUinier^  {  13. 
Stoppage  of  lomba  in  tnuudt,  see  Oaxiiera,  f 

MINES  AND  MINERALS. 

XL  TITIiE,  COKVETAHOBt,  AD 
CONTBACTa 

(C)  Ifcuea,  Uoensee,  auA  Ooatimets. 

S  62.  "A  mining  contract"  construed.— Hit- 
ler V.  Walter  Bay  &  Co.  (Fla.)  023. 

f  68.  A  mining  contract  held  to  Involve  an 
implied  obligation  upon  -  the  lessors  to  make 
reasonable  effort  to  find  phosphate  toA  upon 
the  land.— HiUer  t.  Walter  Baj  *  Go.  (Fla.) 
628. 

I  70l  **A  mining  contract"  construed.— Hit- 
ler T.  Walter  Bay  ft  Co.  (Ela.)  628. 

I  70.  Where  the  purpose  of  a  contract  is 
the  mining  of  phospnbte  rock,  a  failure  upon 
proper  endeavor  to  find  the  rock  kM  a  good 
defense  in  an  action  for  rovaldee. — Hiller  v. 

Walter  Ray  &  Co.  (Fla.)  623. 

{  70.  In  an  action  for  royalties  under  a  min- 
ing contract,  certain  matters  held  matters  of 
defense.:— Hitler  r.  Walter  Baj  ft  Oo.  CV1s.> 
628. 


MINORS. 


See  InfontiL 


MISAPPROPRIATION. 

See  Embesslement 

MISCEGENATiON. 

Inheritance  by  child  of  wnuan  slave  and  iriiite 
man,  see  Bastards,  |  102. 

S  1.  An  octoroon  Is  not  "a  person  of  the 
negto  or  bla(^  race"  within  Act  Ma  87  of  1806^ 
I  l.-€tate  T.  Treadawajr  (la.)  60a 

MISCONDUCT. 

See  Coutuiq^ 

Of^unael  at  trial,  see  CMmlaal  Law.  ||  688^ 
Of  trial  judge,  see  Grintinal  law,  1 66ik, 

MISDELIVERY. 

Of  goods  hf  carrier,  see  Carriers,  |  9L 

MISJOINDER. 

Multifariousness  in  bill  In  equity,  see  IDqnitT, 
j(§  147-149.  -I  V, 

Of  canites  of  actI<Hi,  see  Action,  H  S8.  SO: 
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MISREPRESENTATION. 

See  Fxaad. 

Affecting  Taliditjr  of  'contract  of  Bale,  Mt  Tab 

dor  and  Purchaaer,  S  S3. 
Affecting  Talidit?  of  deed,  see  Deeds,  {  70. 
Affecting  TaUditr  of  luoranca  policy*  ace  In- 

anrance,  {{  281,  282. 

MISTAKE. 

OroDDd  for  rerieion  of  pitobate  decreet  MO  Sx- 

ecntora  and  Administraton,  {  609. 
In  name  of  juror,  see  Jury,  1 144* 

MITIGATION. 

Oi  damage^  we  Damafeii  i  62l 

MIXED  MARRIAGL 

See  ICacege  nation. 

MONEY. 

Compensation  for  uae,  see  Interest. 

Deposits,  see  Banks  and  Banking,  H  UO-l^S; 

Depositaries. 
fiknbenlMnen^  see  Smbes^lement 

MONEY  LENT. 

BUI  or  note  given  for  loan  <tf  numeyt  see  Bills 

and  Notes. 
Interest  on  loans,  Interest. 
Usurious  loans,  see  Usaiy. 

MONOPOLIES. 

H.  TBUBTS  AHD  OTHEB  OOMBIKA- 
TIOXB  nr  BESTBAIKT 
OI*  TBADB. 

Gontracta,  in  restraint  of  trade,  see  Oontracta, 

MORTGAGES. 

Pendency  <tf  action  against  mortgagor  as  affect- 
ing t^to  of  mortgagee,  see  Lis  Pendens,  i  3. 

Mortffage$  "by  or  to  parUcutar  dostes  of  ptrtont. 
See  Husband  and  Wife,  f  137;  Fartnenbip,  fi 
lei,  188. 

MortgogM  of  particular  speotM  of,  or  estsfet  or 

tntere$t  in,  property/. 
See  Homestead,  1 171. 

Oommonity  or  separate  proper^,  see  Hwba&d 
and  Wife,  |  267, 

Decedokf  B  estate  see  Bxscntors  and  Admlnis* 
tratora,  |  l&L 

Personal  property  in  general,  lee  Gbattel  Mort- 
gages. 

Separate  property  of  married  women,  aee  Bns- 
band  and  Wife,  1 187. 

I.  RBQinSITBS  MJm  ▼AUDXTT. 

CA)  Natar«  amd  BsBcntlals  of  CoBTeyaneeB 
mm  Seenvltr. 

I  1.  If  an  instrument  is  a  mortgage  ithtn 
executed,  its  diaracter  does  not  i^terwaids 
change.— Connor  r.  Connor  (Fla.)  727. 

i  82.  A  deed  absolute  on  its  foce  may  by 
mrol  be  ehoTTO  to  be  a  mortgage.— ^kinnor  t. 
C<Huior  (Fla.)  727. 

I  82.  Where  an  agreement  that  a  conveyance 
is  an  absolute  conveyance  is  inconsistent  with 
tbe  facts,  such  agreement  does  not  make  abso- 
lute a  conveyance  tliat  under  Gen.  St  1906,  | 
2494,  may  be  shown  to  have  been  executed  to  so* 
cure  the  payment  of  money.— Connor  t.  Qmiior 
(Fla.)  727r 


I  88.  An  express  provldon  that  a  contract  to 
reconvey  is  not  to  be  regarded  as  evidence 
that  the  conveyance  was  intended  as  a  mort- 
gage held  not  conclusive,  where  not  consistent 
witti  the  entire  transaction.— <}onnor  v.  Connor 
(Ha.)  727. 

(B>  FoFiB  Md  CoMtents   of  iBatrnmeats. 

I  42,  An  instrumeot  will  be  held  a  mortgage 
whatever  its  form,  if  it  appears  to  have  been 

S'ven  to  secure  payment  of  money. — Connor  v. 
innor  (Fla.)  727. 

<C)  SxeoatlOB  and  DeUvery. 

Allegation  of  adcnowledgment  in  indictment 
for  larceny  of  mortgage,  see  Larceny,  |  3(X 

m.  ooirsTBuoTiox  ahd  opera. 

TIOX. 

(O)  Provartr  Mortsaved,  and  BiMtates  af 
FartieB  Therein. 

I  137.  A  mortgagee  acquires  only  a  si»edflo 
lien  on  the  property  described  in  tbe  mortgage, 
nnder  Gen.  St.  190^  |  StOi-^-ConnM  t.  Con- 
nor (Fla.)  727. 

(D)  lilen  and  Prlorltr. 

I  1S4.  Corporation's  occupancy  of  certain 
land,  the  title  to  which  was  in  the  narite  of  an- 
other, who  mortgaged  it  to  defendant  held  not 
notice  to  mortgagee  of  the  rights  of  the  cor* 

Sjration,  If  any.^Francis  v.  Jefferson  County 
avlngs  Bank  (Ala.)  906. 

IX.  TORECrOSintE  BT  EXEB0I8E  Ot 
POWEB  OF  8AXJB. 

I  338.  A  foreclosure  sale  will  not  be  enjoin- 
ed to  give  the  mortgagor  tbe  benefit  of  a  set- 
oS  of  an  unliquidated  demand  against  the  mort- 
gagee.—Caldwell  V.  CaldweU  (Ala.)  828. 

Z.  POBBOLOSmUB  BT  AOTZOX. 

(A)  Ilatare  aad  Pmrm  of  Remedy. 

S  88(K  Nature  of  mortgagee's  interests  stated 
at  common  law  and  under  the  statute.— Connor 
V.  C!onBor  (Fla.)  727. 

(B)  Rlsht  to  ForeeloBe  and  Defenaea. 

S  410.  A  holder  of  junior  mortgages  Aeld  en- 
titled to  institute  foreclosure  proceedings  and 
to  obtain  a  receiver  though  in  possession. — 
Albritton  V.  Lott-BIacksher  OommisBion  Co. 
(Ala.)  653. 

(G)  In]«n«tlon  and  Reeelver. 

8  468.  \niere  a  mortgagor  is  insolvent  and 
tbe  property  insufficient  to  nay  the  mortgage, 
or  the  rents  are  in  danger  of  being  wholly  lest, 
a  receiver  may  be  appointed  to  Intercei^  them. 
—Albritton  v.  Lott-Blacksher  Ocnmnlsdon  Co. 
(Ala.)  688. 

(J)  Sale. 

I  686.  Under  facta  stated,  a  mortgagee  pur- 
chasing at  his  own  sale  held  not  a  bona  fide 
purchaser.— Gewin  v.  Shields  (Ala.)  887. 

S  544.  Where,  after  the  purchaser  at  fore- 
closure had  been  placed  in  poasesslon,  he  was 
ousted  under  a  subsequent  Judgment  in  forcible 
entry  and  detainer,  hfs  right  to  possession  could 
not  be  determined  on  a  subsequent  writ  of  as* 
slttance.— Xeach  r.  Bosebrook  (Ala.)  521. 

XL  BEDBUPnOX. 

8  6M.  Hie  ri^t  of  redemption  fkom  a  mort- 
gage is  to  satisfy  and  remove  the  lien,— Connor 
V.  Connor  (Fla.)  727. 

g  614.  Under  Code  1006,  S  3002,  tbe  title  of 
a  mortgagee  is  complete,  either  upon  obtaining 
and  holding  actual  possession  after  condition 
bnAen,  or  the  receipt  of  the  rents  for  tbe  stat- 
utory period,  and  that  possession  of  the  prop- 
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erty  was  rarrendered  by  only  a  part  of  the 
mortfragors  was  immaterial,  in  absence  of  fraud. 
— Qarrett  T.  Ellis  (Miss.)  4S1. 

I  621.  A  mortgagee,  in  a  aalt  by  the  mort- 
gagor to  redeem,  held  not  entitled  to  complain 
of  the  decree  awarding  redemptloiL— Mclntoah 
T.  Goopet  (Ala.)  431. 

MOTHER. 

See  Parent  and  Child. 

MOTIONS. 

Review  of  qnertloiu  of  tact,  eee  Appeal  and  Br> 
ror,  i  im. 

For  partkmJar  purpoaet  or  niief. 
See  Injnnction,  »  143. 148. 

Continuance,  see  Criminal  Law,  i  603. 

Direction  of  verdict,  see  Trial,  h  160-171. 

DismlBsal  of  appeal  or  writ  of  error,  see  Ap- 
peal and  Ermr,  H  '91,  801.  . 

New  trial,  see  New  Trial.  Kl  117-162. 

Quashing  mandamus,  see  Mandamus,  |  1^. 

Quashing  or  setting  aside  indictment  or  infor- 
mation, see  Indictment  and  Information,  i 
139. 

Quashing  venire,  see  Jury,  H  116. 117. 
Recall  of  ezecntion,  see  Execution,  §  168. 
Recmnmlttal  of  nport  to  teferee,  see  Reference, 
9  101. 

Relating  to  pleadings,  see  Pleading,  H  356,  362. 

Striking  out  evidence,  see  Criminal  Law,  i  606: 
Trial,  H  80,  91. 

Vacation  or  dieeoitttlon  of  Injun^on,  see  In- 
junction, 1 172. 

MOTIVE 

Evidence  at.  In  dvll  actions,  see  Bvidence,  1151. 
EMdence  of,  In  criminal  prosecutions,  see  Hom- 
icide, 1 166. 

MOTOR  VEHICLES. 

On  streets,  liabilities  for  injories,  see  Hnaicipal 
Corporations,  70S. 

MULTIFARIOUSNESS. 

In  UU  In  equity,  see  Equity,  ff  147-148. 

MULTIPLICITY  OF  SUITS. 

Avoidance  ground  of  iuriadlctlon  In  equity,  see 
Qutetins  TiUe,  |  5. 

MUNICIPAL  CORPORATIONS. 

See  Counties :  Schools  and  School  Districts,  Si 
29. 154. 

Conclueiveneas.  as  against  officers,  citizens,  or 
tanwyers,  of  judgment  ajgainst  munldpalityi 
ano  vice  versa,  see  Judgment,  {  7U2. 

Drainage  or  reclamation  distncts,  see  Drains, 
i  18. 

Levee  districts,  see  X^ees,  H  10, 11. 

Mandamus  to  municipalities  and  municipal  of- 
ficers, see  Mandamus,  i  112. 

Municipal  courts,  juriBdlction  and  procedure  in 
civil  actions,  see  Courts.  S  189. 

Notice  Qf  intention  to  apply  for  legislation  af- 
fecting city,  see  Statutes,  ISH- 

Street  railroads,  see  Street  Railroads, 

Water  supi^,  see  Waters  and  Water  Courses, 

u  201,  m. 

L  OBEATEOH.  AltTBRATIOH,  BXX8T- 
EVOE,  AHS  DIMOLUTZOir. 

(A)  iMMVoratlM  mmt  laoldaata  •t  Bk- 
leteaea* 

I  1.^  Hunlcipalities  are  legal  entitles,  es- 
taLllshed  for  local  govemmentsl  purposes. — 
Waller  v.  Osban  (Fla.)  970. 


(B)  Territorial  Bxte»t  •»«  SaMlvlatoBB. 
Annexation,  Conaolldntlon,  and 
IHvlolon. 

Quo  warranto  to  test  validly  of  extenwm  of 

corporate  limits,  see  Quo  Wamnto,  1  & 
Spedol  or  loni  laws,  see  Btatntes,  H  75,  90. 

I  S3.  Proceedings  for  the  extension  of  the 
boundaries  of  a  city  under  Code  1907.  |  1072, 
keU  not  invalid  for  failure  of  the  order  declar- 
ing the  result  of  tJie  electkm  to  ndte  that  it 
was  entered  under  the  pTOvisIons  of  the  article 
containing  such  section.— State  v.  City  of  Bir- 
mingham (A)a.)  461. 

I  83.  Proceedings  to  annex  territory  to  a 
city  held  not  invalid  ]>ecauBe  of  an  alleged  vari- 
ance between  the  description  of  the  territory  in 
tlie  published  notice  and  in  the  papers  in  the 
case.— State  v.  (Bty  of  Kzmlngbsjn  (Ala).  461. 

S  35.  Where  the  territory  of  a  city  is  added 
to  another  city,  the  original  dty  ceases  to 
exist,  and  the  territory  becomes  snbiect  to  the 

S>wer  of  the  city  to  which  It  is  added. — State  v. 
ity  of  Blrmingliam  (Ala.)  461. 

S  36.  The  remedy  of  a  holder  of  the  bonds  of 
a  city  merged  into  another  city,  whoee  general 
credit  is  not  equivalent  to  the  security  contract- 
ed for  held  to  consist  of  an  application  to  the 
coarts.— City  of  Bnsley  v.  Slnmsoo  (Ala.)  61; 
RoUnsoa  T.  Gtj  of  Qudqr  (AlaO  68. 

(O  Amendment,  Repeal,  or  ForfeitWM  mi 
Charter,  and  Dlaaolntion. 

Spedal  laws,  see  Statutes,  U  80;  90. 

Statute  operating  to  destroy  mnnicipallty  as 
deprivatimi  of  property  witiiont  due  jHocess 
pf  law,  see  Constitntlonal  Law,  S  278. 

I  44.  The  charter  of  a  monicipai  corpora- 
tion is  conferred  for  political  purposes,  and  the 
power  to  alter  municipal  charters  exists  without 
ittnttHtion  in  the  state.— City  ot  Ensley  f.  Sioqi- 
Bon  (Ala.)  61:  RoUnsMi  t.  Qty  of  Boslcy 
(Ala.)  09. 

I  49.  The  charter  of  a  municipal  corpora- 
tion is  conferred  for  political  purposes,  and  the 
power  *o  repeal  municipal  charters  exists  with- 
out limitation  in  the  state.— City  ot  Ensley  v. 
Himpson  (Ala.)  61 ;  Robinson  v.  City  of  Elosley 
(Ala.)  69. 


O.  OOVBBMICBOTAI.   POWBBS  Am 

FUJivTiom  nr  obmbbal. 

Delegation  to  municipaUttea  of  power  to  control 
traffic  in  intoxicating  Uqnon*  see  Intozka- 

ting  Liquors.  S  10. 

S  57.  General  rules  as  to  governmental  pow- 
ers of  municipalities  stated.— Waller  v.  Oaban 

(Fla.)  970. 

S  58.  Municipalities  act  under  limited  pow- 
ers, and  must  find  their  authority  clearly  ^vea 
in  the  law,  and,  when  so  found,  they  must  fol- 
low the  law.— Alabama  &  V.  By.  Co.  v.  Tomer 
(Miss.)  261. 

t  60.  Under  Code  1906.  S  3316,  the  mayor 
and  board  of  aldermen  held  vested  with  as  com- 
plete authority  over  the  proper^  and  finances 
of  the  city  as  the  Legislature  is  over  the  prop- 
erty and  finances  of  the  state.— Montgomeiy  v. 
State  (Miss.)  857.' 

t  63.  If  In  its  MkllBroement  &  city  ordinance 
is  shown  to  be  unrsascmaMe^  .tifc  law  aflonds  a 
remedy.— Waller  v.  (Mian  (FlaO  9701 

nr.  gBOCBgpniOM  oy  ooinroiL  om 

OTHBlt  OOTEBimrO  BODY. 

(B)  Ordlnanees  and  Br-I<awa  In  C}«neral. 

Judicial  notice  of  ordinancea,  see  Bhddence,  (  32. 

i'  luS.  An  ordinance  must  be  duly  passed, 
ana  must  be  reasonable,  and  not  in  cooflicc  with 
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any  cootrollins  prorision  or  prioclpte  of  law. — 
WaJler  v.  Osban  (Fla.)  970. 

V.  OFFZOEKS.  AGENTS.  AND  EM- 

Competency  of  polioemea  as  jurors  in  action 

hgainat  dty,  tee  Jury.  j|  02. 
Szistence  of  other  remedy  as  ground  for  deny- 

quo  warranto,  see  Quo  Warrauto,  |  3. 
Of  couDties.  Bee  Coonties.  gg  47,  63. 
Maadamus  to  manidpal  officers.  Bee  MandftmuB, 

I  112. 

Mayor  pro  tem  as  de  facto  judge,  see  Jadgea, 
t  26. 

VI.  PBOPEKTT. 

Purchase  of  property  at  tax  sale,  see  Taution, 
I  679. 

Taxation  of  municipal  property,  see  Taxation, 
8  183. 

Vn.  0ONTBAOT8  IN  GENERAL. 

Lews  impairing  obligation  of  contracts,  see 

ConstitutioQar  Law,  §  121. 
Of  counties,  see  Counties,  i%  118,  124. 

ZX.  PUBUO  ZHPBOVSMEHTS. 

Sn^tct  and  title  of  statute,  see  Statutes,  S 

<A)  Pomv    to    Malce    Imprwememta  or 
Gr«Bt  Aid  Therefor. 

Deprivation  of  property  without  due  process  of 
law,  see  Constitutional  Law,  |  290. 

1  269.  The  commissioners'  court  Is  not  chars- 
ed  with  the  duty  of  laying  out  and  keeping  in 
repair  the  streets  of  a  city  in  the  county^Ben- 
ton  T.  State  (Ala.)  842. 

(C^  Coatnutts. 

f  336.  Award  to  one  other  than  the  lowest 
bidder  for  a  municipal  improvement  contract 
made  under  Acts  IW^,  No.  147.  g  2,  will  be 
«et  aside.— Fourmy  t.  Town  of  Franklin  {Im.) 

(D)  DomoKes* 

Compensation  or  damages  for  property  taken 
under  power  of  eminent  domain,  see  Eminent 
Domain. 

{  392.  Under  Code  1006,  {  3336,  a  proper^ 
owner  on  a  street  held  an  "abutting  owner, 
and  the  city  held  not  entitled  to  close  the  street 
without  first  making  due  compensation.— Ala- 
bama  &  V.  By.  Co.  v.  Turner  (Misa.)  261. 

<B)  Assessments  for  Beaeflts,  and  Speeial 
Taxes. 

Deprivation  of  property  without  due  process  of 
law,  see  Constitutional  Law,  {  ^0. 

i  400.  A  street  is  under  the  dominion  and 
control  of  the  city,  and  is  subject  to  the  rights 
of  the  city,  to  assess  abutting  owners  for  ita 
Improvement.— Benton  v.  State  (Ala.)  842. 

S  407.  Acts  1902,  No.  147,  relating  to  local 
assessments  for  city  improTements,  held  not 
repugnant  to  ConBt.  18^6,  art.  2^2,  limiting  the 
rate  of  taxation.— Fourmy  t.  Town  of  Frank- 
lin CLa.)  249. 

8  426.  The  exemption  of  a  courthouse  square 
from  taxation  does  not  extend  to  a  special  as- 
■eBsment  for  paving  sidewalks  levied  against  all 
aibatting  real  estate,  under  Acts  1902,  No.  147. 
—Town  of  Franfclinton  v.  Police  Jury  of  Parish 
of  Washington  (La.)  172. 

I  484.  A  general  or  statutory  exemption  of 
public  property  from  general  taxation  does  not 
«xempt  It  from  special  assessmenta  for  local 
improvements.— City  of  HnntsvUle  t.  County  of 
IfadiKm  (Ala.)  326. 


f  4S9.  County  courthouse  lots  and  buildings 
In  a  city  held  not  benefited  hy  the  improvement 
of  the  streets  around  it,  so  as  to  make  it  as- 
sessable therefor.~~<^ity  of  HuntsviUe  v.  County 
of  MadiMn  -(Ala.)  826. 

I  495.  Whether  a  local  araessmeut  for  street 
purposes  will  confer  any  special  benefits,  or  is 
necessary,  are  not  judicial  questions.— Fourmy 
V.  Town  of  Franklin  (La.)  249. 

(11^  RBforoeasent  of  Assessments  Md  Spe- 
cial Taxes. 

S  S25.  An  action  by  a  city  held  not  maintain- 
able to  declare  and  enforce  a  lien  against  a 
county  courthouse  for  the  payment  of  a  special 
assessment  for  street  improvements,  under  Code 
1907.  SS  1359-1420.-City  of  Huntsville  v.  Coun- 
ty of  Madison  (Ala.)  826. 

S  586.  Code  1907,  68  1398,  1400,  anthoriaing 
personal  judgment  and  execution  against  the 
landowner  in  proceedings  to  enforce  special  as- 
sessments for  street  improvements,  held  only 
applicable  in  cases  of  an  appeal  to  Uie  Supreme 
Court— City  of  Huntsville  .T.  County  of  Uni- 
son (Ala.)  826. 

Z.  POLIOE  POWER  AND  BEOTTI^- 
TIOH8. 

CA)  Delevatloa,  BlzteBt.  and  BlxevolHO  of 
Power. 

Power  to  provide  for  forfeiture  of  liquors,  see 

Intoxirating  Liquors,  |  10. 
Prohibition  againat  parking  of  cars  on  prl* 

vate  property,  see  Kailroads,  |  287. 
Regulation  of  licenses  and  license  taxes,  see 

Licenses,  88  7,  32. 
B«ulation  of  traffic  in  intoxicating  liquors,  see 

Intoxicating  Liquors,  8  10. 

8  689.  Every  act  of  a  munidpelity  sliould  be 
within  the  powers  expressly  or  impliedly  confer- 
red, based  upon  a  proper  claasificatlon,  reason- 
able and  applicable  alike  to  all  under  similar 
conditions,  and  should  not  violate  any  provision 
or  principle  of  law.~Wal1er  v.  Osban  (Fla.)  970. 

8  692.  The  Municipal  Code  (Code  1907,  8 
1218  et  seq.)  held  not  to  make  state  misdemean- 
ors offenses  against  a  municipality.— Rosenberg 
v.  City  of  Selma  (Ala.)  742. 

8  692.  Under  Code  1906,  88  8829,  3441,  city 
held  to  have  jrawer  to  pass  ordinance  making 
misdemeanors  under  the  laws  of  the  state  of- 
fenses  against  the  municipality,  thereby  m^ing 
violation  of  Code  1906,  8  120S,  relating  to  keep- 
ing of  gambling  houses,  an  <»fenBe  against  the 
city.— Bosetto  v.  City  of  Bay  St.  Louis  (Miss.) 
785.  V  / 

8  694.  Mimfcipal-  ordinances  relating  to  Im- 
pounding of  cattle  running  at  large  held  to  op- 
erate OD  the  cattle,  and  not  on  the  owner,  ex- 
cept as  he  is  affected  hy  the  dlspoaition  of  the 
cattle.— Waller  r.  Ori»n  (Fla.)  »7a 

8  6(^.  An  ordinance  prohibiting  the  parking 
of  cars  on  private  property  is  unconstitutiouat. 
—City  of  New  Orleans  v.  Leufant  (Iia.)  575. 

8  625.  An  ordinance  providing  for  the  Im- 
pouoding  of  cattle  roaning  at  large,  even  though 
their  owners  do  not  reside  In  the  <nty,  is  not  so 
unreasonable  as  to  be  void  on  its  fiu».— Waller 
T.  Osban  (Fla.)  97a 

8  629.  Under  Acts  1909,  c  6108,  cHy  htM 
authorized  to  provide  by  oraiuance  for  impound- 
ing cattle  running  at  large,  even  though  their 
owners  do  not  reside  in  the  city. — Waller  v. 
Osban  (Fla.)  970. 

(B)  TlolatloBS  and  Bnforcement  of  Besa- 
latlons. 

Prohibition  against  prosecution,  see  Prohibi- 
tion, 8  9. 

Tlolatioo  of  ordioance  as  cause  ot  death  of 
insured,  see  Insurance,  |  4)^. 
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I  630.  A  complaint  by  a  dty  hy  Its  attoney 
hM  to  fail  to  cbaiiKe  a  violatiOD  of  a  manldpal 
oidiQBQce,  in  view  of  Oode  1907.  i  736&r-«OMa- 
beis  V.  City  of  Selma  (Ala.)  742. 

I  630.  A  complaint  chaiglnff  a  violation  of 
a  municipal  ordi nance  alteginf  the  subetance 
of  the  onimanc&  its  adoption  by  the  munidpoU- 
tr,  and  a  violation  by  accused  A«W  sufficient. — 
RosenberK  t.  City  of  Selma  (Ala.)  742. 

{  641.  A  convictioD  for  the  violation  of  a  mu- 
nicipal ordinance  cannot  be  supported  by  a  state 
statute  not  validly  appropriated  as  a  nue  in  the 
mimlcipality  by  the  anthorities  thereof,' or  bo 
expressly  enacted  by  the  state  as  to  render  its 
violation  ft  municipal  as  distingnisbed  from  a 
state  offense.— Rosenbeis  t.  City  of  Selma  (Ala.) 
742. 

XI.  U8B  AMD  BBOTOATIOir  OF  FUB- 
UO  VtJL€m,  PBOFBBiry, 
AMD  WOBXS. 

Dedication  of  property  to  public  or  to  munid- 
pality,  see  Dedication. 

(A)  Streets  mmd  Othw  PaUia  Wav*- 

County  roads,  see  Hichways. 
Dedication  of,  see  Dedication. 
Injuries  to  persons  on  street  by  collldon  with 

street  cars,  see  Street  Railroads,  H  SI,  118. 
Llabili^  of  fire  insurance  patrol  as  charitable 

association  for  Injuries  twat  collUion  on 

streeC  see  Chaiitiw,  I  45. 
ObstnicooDS  or  encnwdiments  oa  tagtvy*  m 

general,  see  Hl^ways.  ||  168.  IOOl 
Sin)ject8  and  titles  of  acts  relating  to»  see  Stat- 

ntes.  S  123. 

{  647.  When  certain  territory  is  Incorporated 
into  a  city,  it  is  for  the  clQr  to  determine 
vhether  public  loads  shall  or  shall  not  be- 
come thoronnifaEes  In  tba  dty,  and  If  they  so 
determine  the  public  roads  become  streets  of 
the  dty.— Benton  v.  State  (Ala.)  842. 

8  66S.  A  telephone  company,  which  cut  trees 
between  the  sidewalk  and  street  without  the 
consent  of  the  adjacent  owner,  held  liable  under 
Code  1906.  J  M77.— Brahan  v.  Meridian  Home 
Telephone  Go.  (Hiss.)  486. 

I  671.  An  individual  heJd  to  have  suffered  a 
[wculiar  and  substantial  injury  from  the  ob- 
struction of  a  public  highway  uitltling  him  to 
sne  for  relief.— Brown  v.  Florida  Chantangua 
Ass'n  (Fla.)  802. 

f  682.  A  d^  cannot  authorise  one  to  dam- 
age trees  between  the  street  and  sldewalkt  be- 
longing to  adjacent  property  owners,  wlnioiit 
making  compensation.  —  Brafaan  v.  Meridian 
H<Hne  Telephone  Co.  (Miss.)  486. 

I  692.  An  unauthorized  obstruction  of  a  pub- 
lic street  is  a  nnisance  per  se. — City  of  New  Ot^ 
leans  v.  Lenfant  (Ia.)  576. 

I  70B.  Where  a  latindry  driver  left  his  team 
standing  on  the  street  curb  unattended,  held, 
that  it  was  left  without  a  person  in  charge, 
within  an  ordinance  punishing  such  neglect,  and 
that  the  occasion  was  not  within  an  exOK)tion 
when  a  vehicle  was  bdng  loaded  and  unload- 
ed.—Bxcelalor  fiteam  Laundry  Co.  t.  Lomax 
(Ala.)  847. 

S  705.  The  driver  of  an  automobile  which 
collided  with  a  boy  on  a  street  held,  nndw  the 
facts,  liable  under  the  last  chance  doctrine,  even 
If  there  was  conti^ti»y  negligence. — ^Burvant 
V.  Wolfe  (La.)  1026. 

I  706.  Under  the  flscts  ss  to  eolllBlon  of  an 
aatomoUle  with  a  child  on  a  street,  held  no  ques- 
tion of  contributory  negligence  was  lnvolved.r- 
Burvant  T.  Wolfe  (La.)  1(B&. 

S  706.  Negligence  In  leaving'  a  team  unat- 
tended in  the  street  was  a  question  for  the 
jury,  when  there  was  some  evidence  that  the 


driver  took  some  precaution  hi  the  way  of  se- 
coring  tiie  horses  before  he  went  into  a  house.— 
Elxceuior  Steam  Laondiy  Co.  t.  Lomax  (AlaJ 
847. 

f  706.  Th9  proxbMte  cause  of  injur  claim- 
ed to  be  doe  to  defsndant^s  driver  leaving  a 
team  nnattoided  In  tbe  street  was  for  the  jnry. 
—Excelsior  Steam  Lanndrr  Co.  v.  Lnnax  (Ala.) 
347. 

XH.  TOBT8. 

<0)  Defeeta  or  Obatruetloms  Ib  Mveeta  sad 
Other  Rnblle  Wars. 

S  IBS.  A  citisen  Injured  by  an  obstructed 
street  held  entitled  to  teoover  against  Uie  city^ 
McCormack  v.  BobSn  (LaJ  779. 

8  707.  A  city  hM  liable  to  a  persoa  who 
suffers  an  injury  on  account  of  its  failure  to 
ke^  Its  sidewalks  in  reasonably  safe  condition. 
—City  of  Binniogham  v.  Gordon  (Ala.)  480. 

I  777.  A  block  of  stone  used  as  a  stepiHiig> 
stone  over  a  gutter  in  a  street,  but  placed  with- 
in the  curb  upon  paving  the  street,  *eid  a  nni- 
sance.— McOormad  v.  Robin  (ta.)  779. 

I  806.  Streets  and  sidewalfca  are  intended  for 
free  and  constant  use,  and  those  who  use  than 
may  assume  that  they  are  aafa— McOumaik 

vTRobin  (La.)  779. 

S  806.  A  person  injnred  by  falling  oVer  an 
otntnictlon  in  a  street  held  not  guilt?  of  oegli- 
cence  preduding  recoveiy.— McGwmadc  t.  RoI^ 
Si  (La5  779. 

I  807.  In  an  action  for  Injaries  to  a  traveler 
on  a  dty  sidewalk,  plaintiff  held  not  negUcent 
merely  because  she  had  knowledge  of  the  defect, 
and  with  such  knowle^  walked  over  the  vralk. 
—City  of  Birmingham  v.  Gordon  (Ala.)  430. 

I  808.  A  dty  and  a  paving  contractor  hM 
liable  for  injury  to  a  dtlzen  bJline  over  a  stone 
removed  from  ttie  street,  and  placed  oa  the 
banquette  by  the  contractor. — McGonna^  v. 
Robin  (La.)  779. 

S  816.  A  complaint  for  Injuries  to  a  traveler 
on  a  dty  sidewalk  held  not  demurrable. — (Sty  of 
Birminj^iam  v.  Gordon  (Ala.)  430. 

8  816w  A  comi^at  in  an  action  against  a 

city  for  injuries  to  a  tmveler  on  a  defective 
street  held  to  sufficiently  charge  tiiat  the  dty 
bad  notice  of  the  defect— City  of  Birmingham 
V.  Pool  (Ala.)  987. 

S  818.  In  an  action  for  Injuries  to  a  pedes- 
trian on  a  defective  street,  evidence  that  a  tele- 

ghone  was  kept  In  the  street  commis^tner's  of- 
ce  and  that  complaints  of  defects  in  streets 
were  received  over  the  telephone  held  admiasible. 
in  view  of  the  evidoice.— (^ty  of  Birmingham  v. 
Pool  (Ala.)  937. 

S  821.  In  an  action  for  Injuries  to  a  traveler 
on  a  dty  sidewalk,  plaintiff  held  not  negligent 
as  a  matter  of  law  oecause  with  knowledge  of 
the  defect  she  walked  over  the  walk. — City  ot 
Birmingham  v.  Gordon  (Ala.)  436. 

f  821.  In  an  action  against  a  dty  for  inju- 
ries to  a  traveler  on  a  defective  street,  a  gmeia] 
charge  In  bvor  of  the  dty  held  ptmerly  refus- 
ed.—City  of  Birmin^iam  v.  Pool  (Ala.)  SB7; 

I  821.  Plaintiff's  knowledge  of  the  defectite 
condition  of  a  street  did  not  necessarily  pie- 
dude  his  recovery  for  an  injury  received  there- 
from.—Birdsong  V.  Town  of  Mendenhall  (Miss.) 
795. 

I  821.  In  a  suit  for  Injuries  sostained  ij 
reason  of  a  defective  street  altiiough  pJaintiC 
bad  knowledge  of  such  driect^  endenoe  heU 
sufficient  to  carry  the  case  to  the  Jniy.— Bird- 
song  V.  Town  of  Mendenhall  (Miss.)  7WL 

S  822.  In  an  action  against  a  dty  for  inja- 
ries to  a  travder  tta  a  oefedlve  street,  an  in- 
stroctlon  held  properly  refused,  beeaose  pretei^ 
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<B)  AdmlBlatratloa 
prlatlouBt  Warn 


mittiiig  a  duty  of  the  dty.— City  ctf  Blnaingkam 

T.  Pool  (Ala.)  037. 

Zm.  nSOAI.  MAKAOBMBWT,  POB» 
£10  DSBT.  SECVBirnBi,  AHD 

Of  coantI«s,  see  Connties,  H  162-178. 

In  General,  Anra* 
mtm,  aad  Farw«t> 

Id  conntlei,  fee  Coondes,  |  164. 

(C>  Baa<a  am*  Other  Seoarttlea,  aad  ffBl^■ 
fav  Faad*. 

Of  coontles,  see  Counties,  {  178. 

I  918.  Where  a  special  election  was  as  mat- 
ter of  fact  held  pursuant  to  Const.  1886,  art 
281,  bonds  may  De  isnied  though  the  electioa 
was  carried  on  nominally  under  article  2S2,  not 
anthorisinK  such  bonds.— Oooch  t.  Town  of  Pa^ 
teiwm  (LaT)  555. 

%  918.  A  certain  clerical  error  in  pioceediitKS 
to  anthoflae  a  special  tax  and  bonds  fceld  capa- 
Ue  of  bdnr  corrected  before  tibe  bonds  were  i>- 
saed^-^ooch  r.  Town  of  Ftttterson  (La.)  666. 

<D)  Taxes  aad  Other  BcTaaaet  aad  Ap- 
VlteAtloB  Thereof. 

City  depositaries,  see  Dq^tarlei,  it  6,  & 
Mandamns  to  compel  levy,  Me  Mandutna,  H 

lis;  172,  176. 

I  9B7.  Code  1907.  ifi  107O-1074,  providing 
for  the  extension  of  the  boundaries  of  cities, 
held  not  Tiolatlve  of  Const  1901.  SS  215,  216.  re- 
lating to  the  rate  of  taxation  in  counties  and 
citiea^Ute  t.  City  of  Birmin^am  (Ala.)  401. 

{  967.  Const  1901,  I  216,  restricting  mu- 
nicipal taxes,  held  not  applicable  to  property 
annexed  to  B.  not  previously  embraced  in  the 
corporate  limits  oi  another  city  or  town. — 
State  V.  City  of  Birmingham  (Ala.)  461. 

I  977.  Where  a  railroad  company,  to  wfaidi 
a  special  tax  had  been  voted  on  specified  con- 
ditions, had  forfeited  all  right  to  the  tax,  it 
conld  not  contest  the  right  of  a  taxpayer  to 
demand  of  the  city  reimbntsement  of  the  por- 
tl«i  of  the  tax  alreadhr  paid.— W.  E.  Henoer- 
■OD  Iron  Works  &  Supply  Co.  t.  CUty  of 
Shreveport  (La.)  477. 

(B)  RJshte  and  Remedies   of  Taxpar«ra. 

I  987.  A  special  tax,  voted  to  a  railroad 
company  on  specified  conditioua,  held  properly 
annollea.  at  the  suit  of  a  taxpayer,  for  failnre 
of  the  company  to  comply  with  the  conditions. — 
W.  K.  Henderson  Iron  Works  *  Snpply  Co. 
T.  CSty  of  Shreveport  (La.)  477. 

I  1000.  Act  No.  14S  of  1902,  p.  264,  |  16, 
barring  actions  to  annul  speciai  tax  elections 
held  nnder  Ckinst.  1898.  art  281,  keM  not  nn- 
constitutioual^^oodi  v.  Town  of  Pattenon 
(La.)  656. 

XT.  AOTIOXB. 

1  1087.  Under  <>>de  1906,  ft  8800.  8931, 
Judgment  in  mandamus  against  uie  ma^r  and 
board  of  aldermen,  when  Uie  euit  was  against 
the  town,  held  not  error.— Town  of  Jonestown 
T.  Ganong  (Miss.)  579. 

I  lOSa  C^e  1906,  I  333S,  hOd  to  protect  a 
municipality  from  the  extravagance  of  its  offi* 
cers,  but  not  to  limit  the  compulsory  power  of 
the  court  to  make  eifective  iti  jndgment  against 
«  mnnidpality.— Town  of  Jonestown  v.  Ganong 
(Miss.)  66^ 

MUNICIPAL  COURTS. 

a»m  OooxtM,  I  180. 


MURDER. 


See  Homicide. 


MUTUAL  BENEFIT  INSURANCE. 

See  Tiwninnce,  tl  086,  788. 

MUTUALITY. 

Of  remedy  by  enforcement  of  specific  perform- 
ance of  contrMta.  see  Spedfic  Peifozmanee, 
16- 

MUTUAL  PROMISES. 

Oonsideratioa  for  contract,  see  Contracts,  f  57. 

NAMES. 

In  deed,  see  Deeda  H  81,  S2. 
Necesai^  of  pleading  names  of  employfis  In 
ch^e  of  train  kiUug  animals,  see  Railroads, 

olf  devtoees  and  legatees  In  will,  see  WIU^  { 

528. 

NAVIGABLE  WATERS. 

See  Ferriee ;  Shipping. 

NonnavigaAle  waters,  see  Waters  and  Water 
Oonzses. 

H.  LAHDS  UNDER  WATEB. 

Public  poUey  affecting  validity  of  lease  between 
indivlouals,  see  Contracts,  f  108. 

NAVIGATION. 

SeeFanies;  Maritime  Uens;  BbipBiat. 

NEAR  BEER. 

Review  on  prohibition  of  finding  as  to  intoxi- 
cating character  of  llqaor,  see  Prohibition, 
t  2& 

NEGATIVE  EVIDENCE. 

V^l^t  and  conclusiveness,  see  BMdencSp  I 

NEGLIGENCE. 

Causing  death,  see  Death.  H  98, .99.  .  . 
Gross  negligence  as  showing  criminal  intsBt, 
see  Criminal  Law,  |^ 

By  pariioutar  eloMet  of  pertont. 
See  <^erB,  tt  107-186.  280,  821 ;  Municipal 


^iV  i ,  a\Kr—o*r^t   vwvi    -zw,  -avu. 

Street  Railroads,  IS  81,  118L 
ESectric  light  or  power  companies,  see  Blec* 

Bmploye'rs,  see'  Master  and  Servant.  |i  96,  296. 

Employes,  liability  for  injuries  to  third  persons, 
see  Master  and  Servant,  It  801,  832. 

Ffellow  servants,  see  Master  and  Servant,  |t 
159  198. 

Shipowners,  see  .Shipping,  i  84. 

Tel^raph  or  telephone  companies,  see  Tele- 
graphs and  Telephones.  t|  54-69. 

CondiUon  or  ute  of  pariiomlar  opeeiet  of  prop^ 
trtjf,  tDorfes,  MoeMfMry,  or  ouer  teslrw- 
montalittM. 

See  RaUraads.  IS  118,  282,  297,  S08-S61,  866- 
400,  406,  4S9,  469.  485;  Street  Railroads, 
lit  SI,  118;  Telegraphs  and  Telephones,  H 
64-69. 

Automobiles,  see  Mnnidpal  Corporations,  t  706. 
Conveyances  and  other  means  for  transporta- 
tion of  iMsseogers,  see  Carriers,  J  290. 
Railroad  lands  and  structures,  see  Bailroads,  | 

lis. 

Streets  and  highways,  ass  Municipal  Corpora- 
tions, St  761^822. 
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Tools,  machinery,  appliances,  and  places  for 
woric,  see  Master  and  Servant  ||  101,  12d. 

Use  of  street  by  txaveler,  see  Hbnidpal  Cor- 
porations. r706. 

Tessds,  see  Shipplnv,  I  81. 

Iniuri«$  to  particular  speiiet  of  proptrti/. 
Animals  in  operation  of  railroads,  see  Rail- 
roads, H  40S;  439. 
Goods  shipped,  see  Carriers,  fi  107-186. 

L  A0T8  OB  OMI5SIOHS  COBSTITirT- 

jxa  KEOuoEircE. 

(A)  PenoBRi  COBdnet  1»  GsBeral. 

I  4.  Oare  nqulred  ketd  to  depend  on  relatiim 
and  dreomstances  of  the  parties  towards  each 
other.— Florida  Ry.  Co.  v.  Doraey  (Pla.)  963. 

(B)  DBB^roBs     SBbstBBeMt  Haelilnerr/ 
BBd  Otk«r  iBBtrBiBttBtalitleii. 

Eleetridty,  see  Eleetzidty,  |  16. 

I  16.  Where  one  oaes  an  agency  of  eztraoidi- 
nai7  dangerous  cbaneter,  the  law  reiiulreB  bim 
to  use  more  than  usual  care.— Moren  t.  New 
Orieans  I^.  ft  light  Co.  0^.)  106. 

(O  Condltloa  and  Use  of  LbbA,  BbHAIbcs, 
BBd  Otk«r  Btraetures. 

Streets  and  highways,  see  Moniclpal  Corpora- 
tions. IS  756-822. 

Tools,  machinery,  appliances,  and  places  for 
vork,  see  Master  and  Servant,  H  101,  129. 

n.  PROXIMATE  CATTSE  OF  IBJURT. 

I  56.  One  creatins  a  danger  which  sooner 
or  later  will  cause  fojury  held  respcmslble  for 
the  Injnry.— Lea  T.  Powell  Bros,  ft  Sanders  Co. 

(La.)  214. 

i  62.  Actionable  negligence  de6ned.— Tobler 
V.  Pioneer  Mining  &  Mfg.  Co.  (Ala.)  86. 

m.  OOKTBIBUTORT  HBOLIOEHOB. 

Of  passengers,  see  Carrien,  H  833,  843. 

Of  persons  attonpting  to  board  ferry  boat,  see 

Ferries.  I  83. 
Of  person  injured  by  defects  or  otMtructions  in 

Btreet,  see  Municipal  CorpotatiODS,  H  806, 

807. 

Of  person  Injured  by  operation  of  railroad,  see 

RaUroads.  8  326. 
Of  person  injured  by  negligent  use  of  street, 

see  Municipal  Corporations,  ft  TOu. 
Of  servants,  see  ^ster  and  Servant,  SI  228, 

245,  274,  288.  296. 

(A)  PcrsoBs  InjBred  Ib  GcBcnU. 

Injury  to  traveler  on  street,  see  Municipal  Cor- 
porations, I  70t^ 

8  82.  In  detennining  the  right  to  recover 
for  personal  Injuries,  the  question  Is  whether 
the  damages  were  caused  entirely  by  defendant's 
negligence,  or  whether  plaintiff's  negligence  so 
contntrnted  to  his  injury  that,  except  for  such 
negligence,  the  injury  would  not  tiave  happened. 
—Southern  By.  Co.  v.  Harrington  (Ala.)  67. 

<B)  CkfldrcB  BBd  Othaiw  VWder  Dlaa(billtr< 

I  85.  An  Infant  may  be  guilty  of  contributorr 
n^^gence.— Birmingliain  ft  A.  R.  Oow  T.  MattU 
■on  (Ala.)  49. 

(D)  CoBipBFBtlve  NecUscBoe. 

I  97.  Gmnmon-law  rule  of  nonliability  of 
negUgott  defradant  when  plaintiff  is  guilty  of 
contributory  negligeDce  held  modified  by  statute 
permitting  apportionment  of  damages  in  such 
case.— Florida  Ry.  Co.  v.  Doraey  (I'la.)  963. 

I  97.  In  an  action  for  mere  negligent  injurr, 
plaintiff,  by  his  negligence  having  prozimat^ 
otmtrlbuted  to  hla  own  iajniy,  held  not  uititled 
to  reeover.— Florida  By*  Oo.  t.  Doney  (Fla.) 
068. 


I  97.  Public  policy  requires  that  every  one 
shall  exercise  reasonable  care  of  his  own  person 
and  pn^toty,  and,  when  his  failnie  to  do  this 
concurs  with  the  mere  negligence  of  anotlieT  to 
cause  the  ioJniy.  there  can  be  no  recovoy.— 
Florida  Ry.  Co.  v.  Doraey  (Fla.)  063. 

8  100.  To  constitute  such  contributory  negli- 
gence as  bars  recovery,  the  plaintiff's  n^ligence 
must  have  been  a  portion  of  the  efBtdent  prox- 
imate cause  of  the  Injury,  and  defendant's  neg- 
ligence must  not  liBve  been  willful,  wanton,  or 
malicioua— Florida  Ry.  Co.  y.  Dorsey  (Aa) 
963. 

8  101.  Where  a  person  Is  Injured  by  a  loco- 
motive, and  both  he  and  the  raluoad  company's 
agents  are  at  fault,  he  may  recover  the  dam- 
ages, to  be  diminished  or  incressed  in  propor- 
tion  to  the  amount  of  his  default,  under  G«t. 
St.  1906.  I  8149.— Johnson  v.  LoulsvUle  ft  N. 
R.  Co.  (Fla.)  195. 

8  101.  Oen.  St.  1906,  |  8149,  relating  to  re- 
covery from  railroad  companies  for  injuries 
construed.— Atlantic  Coast  Une  B.  Oo-  v.  Me- 
Cormick  (Fla.)  712. 

,  101.  Passenger  heti  entitled  to  recover  for 

uries  resulting  from  sudden  jerk  while  she 
was  alighting,  even  though  idie  was  uegUgent; 
the  damages  being  apportioned.- Florida  Ry. 
Co.  T.  Dorsey  (Fla.)  963. 


Infu 


XV.  AOrXOBS. 

Damages,  inadequate  and  excessive,  aee  Dam- 
ages, 1^  132.  138. 
Damages,  measure,  see  Damage^  88  98,  106. 

(A)  Rlffht  of  Action,  Parties,  Pr«ll»iBBry 
Proceedings,  and  PleBdiBffs. 

8  119.  Where  contributory  negligrace  la  a  de- 
fense, it  should  be  pleaded  and  proved  by  de- 
fendant, unless  it  appears  from  uie  allMations 
or  proof  of  plaintiff.—- Atlantic  Coast  line  B. 
Co.  T.  McCormlck  (Fla.)  712. 

(B)  SvldeBce. 

Acts  and  statements  accompanying  or  connected 
with  tranMction  as  roa»tituting  part  of  res 
gestge.  see  Evidence,  88  121-128. 

Bvidence  of  repairs  in  action  for  injaries  at 
railroad  crosnng,  see  Ballroads,  ft  347. 

Opinion  evidence,  see  Evidence,  8  472. 

8  121.  The  doctrine  of  res  Ipsa  loquitur  AeU 
available  In  a  case  wherein  the  declatatloii  is 

for  specific  acts  of  negligence,  and  no  connt 
charges  negligence  generally. — Alabama  ft  Y. 
Ry.  Co.  V.  Groome  OMiss.)  703. 

§  121.  Though  proof  of  the  accident  make* 
a  prima  facie  case,  the  burden  is  on  pUUntiir 
throughout  the  trial,  and  never  shira  when 

Slaintiff  makes  out  such  a  case.^Alabama  ft  V, 
ly.  Co.  V.  Groome  (Miss.)  703. 

I  121.  Rationale  and  application  of  the  doo- 
trine  of  res  Ipsa  loquitur  stated.— Alabama  & 
y.  Ry.  Co.  V.  Groome  (Miss.)  703. 

8  321.  The  essential  import  of  the  doctrine 
of  res  Ipsa  loquitur  is  that,  on  the  facts  pmrtMl. 
plaintiff  has  made  out  a  prima  facie  case  with- 
out direct  proof  of  negligence. — Alabama  ft  V. 
Ry.  Co.  V.  Groome  (Miss.)  708. 

8  121.  Where  It  Is  manifest  the  accMoit 
would  not  have  happened,lf  doe  can  had  been 
exercised,  negligence  Is  presumed  as  matter  of 
law,  and  proof  of  the  accident  makes  a  prima 
fade  case,  which  defendant  most  meet.— Ala- 
bama ft  V.  Ry.  Co.  V.  Groome  (Hiss.)  708. 

8  122.  An  instruction  as  to  the  degree  of 
proof  necessary  to  rebut  the  presnmptloD  of 
plaintiffs  immunity  from  nnligenee  un  aeeonnt 
of  her  age  held  erroneous.— Blnninriiam  ft  A.  R. 

Co.  V.  Mattisou  (Ala.)  49. 

5122.  The  presumption  as  to  capacity  of 
Idren  for  contributory  negllgtnoe  at  variovs 
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ago,  itated.— Birmingham  ft  A.  B.  Go.  t.  Mattl- 
»n  (Ala.)  49. 

I  134.  Negligence  need  not  be  proved  by 
reel  evidence,  but  may  be  abown  by  cIecuib:* 
staQcee.— Alabama  Great  Soathera  B.  Ca  T. 
Demoville  (Ala.)  406. 

(C)  Trial)  Jndgn^mt,  aad  Rerlewi 

I  136.  The  question  of  whether  a  child  baa 
capacity  so  that  it  may  be  charged  with  con- 
tributory negligence  held  for  the  jary  or  the 
court,  according  to  the  age  and  development  of 
the  child.— Binningham  &  A.  R.  (>>.  v.  Mattiaon 
(Ala.)  40.  . 

g  136.  When  contributory  negligence  Is  a 
question  of  fact  and  when  a  question  of  law 
stated.— Atlantic  Coast  Line  B.  Go.  t.  McCor- 
mick  (Fla.)  712. 

I  136.  Where  it  cannot  be  said  as  matter  of 
law  that  plaintiff's  negligence  in  part  caused  his 
injury,  the  question  of  contributory  negligence 
is  for  the  luty.— norida  East  Coast  Ry.  Co.  v. 
r^rfissiter  (Fla.)  978. 

S  136.  Whether  the  accident  would  have  or- 
dinarily happened,  had  due  care  been  ezerdse^ 
Bhould  generally  be  left  to  the  Jury.— Alabama  « 
V.  Ry.  Co.  V.  Groome  (Miss.)  703. 

g  138.  In  an  action  for  injury  to  a  servant, 
wherein  the  maxim  "res  ipsa  loquitur"  applied, 
an  instruction  that  the  burden  was  on  defend- 
ant to  rebut  the  presumption  of  nestigeDce  held 
not  to  be  nialeaaiiiR.— Alabama  ft  V.  By.  Co.  v. 
Qroome  (Hlas.)  70S. 

V.  OBamrAi;  bespoiibibxutt. 

{  144.  Where  one  Is  charged  with  a  special 
duty,  th«  nonperformance  of  which  involves  dan- 
ger to  others,  the  failure  to  perform  the  duty 
is  criminal  negllKenoe^StaCe  t.  Irvine  (La.) 
667. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 
County  bonds,  see  Conntlee,  1 178. 
County'  warrants  and  certificates  of  Indebted- 
ness, see  Counties,  f  164. 
Forgery,  see  Forgery. 

Municipal  bonds  ana  other  securitifli^  see  Mu- 
nicipal Corporations,  S  91S. 

NEGROES. 

Uability  of  carrier  for  acta  of  other  passengers, 
see  Carriers,  |  284. 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial,  see  Criminal  Law,  I 
946;  New  Trial,  H  102.  104. 

NEWSPAPERS. 

For  publication  of  notice  of  county  bond  elec- 
tion, see  Gonnties,  |  178. 

Publication  of  libelous  articles,  see  Libel  and 
Slander. 

Publication  of  notice  of  Intention  to  apply  for 
enactment  of  special  or  local  law,  see  Stat- 
utes, I  8H. 

Pabllcanon  of  notiee  of  receiver's  sale,  see  Be- 
ccivers,  I  134. 

Rebates  from  cost  of  advertising  sale  of  prop- 
erty In  bands  of  receiver,  see  Receiver,  S  96. 

f  8.  A  paper  printed  in  a  foreign  languace 
may  not  be  within  a  statute  requiring  the  pub- 
lication of  legal  notices,  where  the  statute  con- 
tains nothing  tb  indicate  an  intention  to  hidude 
such  publication.— Tylee  v.  Hyde  (Fla.)  96a 


NEW  TRIAL 

Granted  by  appellate  court,  see  ^^wal  and  Br- 
ror.  1  1178. 

In  criminal  prtwecatlons,  see  Crimmal  Law,  n 
911,  946. 

Necessity  of  motion  for  purpose  of  review,  see 
Appeiu  and  Error,  {  304. 

Opening  or  vacating  judgment,  see  Judgment, 
1|  336,  337. 

Review  of  dis<setionary  rulings,  see  Criminal 
Law,  S  1156. 

Scope  and  extent  of  review  on  appeal  from  de- 
cision on  motion,  see  Appeal  and  Error,  (  867. 

I.  KAT0BE  AND  SCOPE  OP  BBHEDT. 

I  1.  Common-law  courts  have  Inherent  pow- 
er to  grant  a  new  triaL— Woodward  Iron  Co. 
T.  Brown  (Ala.)  829. 

n.  OBOuras. 

(A)  Brrora  and  Irresnlarltlca  In  General. 

S  21.  Where  no  action  is  taken  on  an  issue 
tendered  by  a  replication,  a  new  trial  should  be 
granted.— Connor  v.  EUlott  (Fla.)  729. 

(C)  Rnllnm  and  Instrnetlona  at  Trial. 

S  89.  The  court  granting  a  new  trial  on  the 
ground  of  errors  in  rulings  cannot  be  placed  in 
error  where  any  of  the  rulings  are  erroneous.:— 
Woodward  Iron  Co.  v.  Brown  (Ala.)  829. 

S  39.  The  court  may  In  its  discretion  grant 
a  new  trial  for  the  giving  of  a  charge  which 
should  not  have  been  given.--WoodwaTd  Iron 
Co.  T.  Brown  (Ala.)  829. 

(F)  TerAlot  mr  VlnAtagm  ContraVT'  to  lAw 
or  BTidcBO*. 

f  71.  The  existence  of  a  conflict  In  the  testl- 
moDj>  of  plaintiff's  witnesses  presents  a  question 
Cor  the  Jury  and  does  not  of  itself  furnish  a 
ground' for  interference  with  the  verdict. — Ala- 
bama Steel  &  Wire  Co.  v.  Thompson  (Ala.)  75. 

S  76.  A  verdict  for  more  than  the  amount 
claimed  held  ground  for  a  new  trial.— Tribble  T. 
Crestline  Lend  Co.  (Ala.)  600. 

(H)  Newly  Discovered  Evidenoe. 

S  102.  A  motion  for  new  trial  on  the  ground 
of  newly  discovered  evidence  held  properly  re- 
fused, because  of  want  of  dili^ence^Woodward 
Iron  Co.  V.  Sbeeban  (Ala.)  24. 

{  102.  A  new  trial  for  newly  discovered  evi- 
dence held  unauthorized  for  want  of  diligence.— 
W.  F.  Fitts  &  Son  v.  Bryan  (Ala.)  333. 

{  104.  Newly  discovered  evidence  as  a  basis 
for  a  new  trial  held  not  objectionable  as  cumu- 
lative^West  Ti^inla  Land  Co.  t.  May  (Ala.) 

31C. 

ni.  FBOOEEBINOS  TO  PBOOITBE 
NEW  TRIAL. 

Effect  of  motion  for  new  trial  on  time  for  tak- 
ing appeal  or  other  proceeding  for  review,  see 
Appeal  and  Error,  (  345. 

8  117.  While  the  usage  is  to  render  Judg- 
ment whw  the  Terdlct  is  returned,  the  losing 
party  still  bas  tiie  rest  of  the  term  of  court  to 
move  for  new  trial.— Woodward  Iron  Co.  t. 
Brown  (Ala.)  829. 

S  1S6.  Error  in  the  overruling  of  a  motitm 
for  new  trial  is  not  available  where  the  motion 
was  not  kept  alive,  but  was  suffered  to  be  dis- 
continued by  failure  to  have  it  regulariy  contin- 
ued on  the  docket.— AlfUwma  Steel  St  wire  Co. 
V.  Sells  (Ala.)  921. 

}  162.  Where  an  award  of  damages  Is  ex- 
cessive  In  the  opinion  of  the  trial  Judge,  be 
should  compel  a  remittitur  or  grant  a  new  trial. 
— Reems  v.  Mew  Orieans  O.  N.  B.  Co.  (La.) 
681. 
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NEXT  FRIEND. 

Of  insane  penon.  see  Auane  Pexnns,  |  84. 

NEXT  OF  KIN. 

Sc«  Descent  and  DUtrlbotioiL 

NON  COMPOS  MENTIS. 

Sw  iBSBiie  Penons. 

NONRESIDENCE. 

See  Absentees;  Dcnnidle. 
DisgaalificBtion  of  jnrois,  see  Jury,  |  47. 
Sufficiency  of  plea  in  abatement  for  nonresi- 

dence,  see  Pleadinc,  |  106. 
Taxation  of  nonresidoits,  liability  in  geno-al, 

■ee  Toxatlcn.  1  9S. 

NONSUIT. 

Involtmtary  ncnunit  before  trial,  see  IMunissal 
apA  Nonmit^  |  SO. 

NOTARIES. 

See  Acknowledgment,  fi  8-24. 

I  11.  Tbe  parapb  of  a  notary  Is  Us  official 
signature,  and  wtiere  he  paraj^  a  forged  note 
he  arts  as  a  notary,  and  not  as  an  individual, 
and  one  daoelTed  by  his  paraph  has  a  cause  of 
action  against  the  sor^  oa  his  bMid.— Han  t. 
Gowland  (La.)  086. 

I  11.  Bflect  ot  a  notary's  panvh  statcdv— 
Hers  T.  Oowland  (La.)  966. 

{  11.  Bate  of  Interest  stated  in  an  action  on 
the  bond  of  a  notary  by  tbe  parchaser  of  a 
forged  note.— Hans  t.  Oowland  (La.)  986. 

I  11.  Where  a  notary  issues  a  mortgage  note, 
dtuy  paraphed,  that  the  parcbaser  had  confi- 
dtoMM  in  lunr  personally  will  not  defeat  tbe  pur- 
chaser's  ri^t  to  recover  on  the  notary's  bond^ 
Bars  T.  Gowland  QA.)  966. 

NOTES. 

Pxomiasoiy  notes,  see  Bills  and  Notes. 

NOTICE. 

Jadldal  notice,  see  Bridenoe,  H  20^  32. 
Publlcatioa  in  offldal  newspapers,  see  News- 
papers. 

Am  aifecHng  partioiUar  oIomm  of  per$ont. 

Administrator's  notice  to  creditors,  see  Ex  ecu- 
tore  and  Administrators,  lt  226. 

Insurance  companies,  see  Insurance,  ||  'JSO, 
684-«5S. 

Mortgagees,  see  Mortgages,  S  164 
Purchasers  at  execution  sales*  see  Exeention, 
I  272. 

Purchasers  of  goods,  see  Sales,  |  285. 
Purchasers  <^  land*  see  Vendor  and  Parcfasser, 
11231.388. 

At  affeoting  pwtioulor  riffhU,  duties,  and  UabiU- 
tiet. 

liability  of  Insurer  as  affected  by  notice  of  loss, 

see  Insurance,  534—558. 
Bights  and  liabilities  of  bona  fide  purchasers 

S  personal  property,  see  Sales,  §  235. 
lU^ts  and  liabilities  of  bona  fide  purchasers  of 

real  property,  see  Vendor  and  Purchaser,  || 

231,  283. 

Bights  of  mortgagees  as  bona  fids  parduwers, 

■ee  Mortgages,  f  151^ 
Bight  to  meehani<^s  lien,  see  Mechanics'  Uens, 

fl22. 


Of  ptrtieubtr  fmatt,  uU,  or  proeetitnfa  mot 

Oaneellatioa  of  bisiumncs  policy,  see  Insamoe, 

I229L 

CMaim  of  mechanic's  lien,  see  Medianici^  Liens, 
I  122. 

County  bond  electicoi,  see  Coonties,  f  178. 
Defects  in  title  ot  seller  of  goods,  see  Sales,  I 
230. 

Defects  in  title  of  Tendor  of  land,  see  Vendor 

and  Purchaser,  f  231. 
Intention  to  anply  for  enactment  of  statu tes, 

see  Statutes,  i  8)6. 
Loss  under  Insonnoe  policy,  see..Insanaee,  H 

534-558. 

Proceedings  for  extension  of  muni(^>al  bounda- 
ries, see  Municipal  Corporations,  s  33. 

Of  particular  judicial  pnceedingt. 
Appointment  of  receiver,  see  ReceiTers,  |  35. 
For  injuiictiim,  see  Injunction,  |  148. 
Mechanic's   lien  proceeding,   see  Maehsnic^ 

Liens,  I  268. 
Itecdver^  sale,  see  BeedTSXs,  1 134. 

NUISANCE. 

LlaUU^  ot  titj  for  injuries  from  dlislnietkai^ 
see  Mnnldpal  Corporations,  |  777. 

I.    PBXVATE  nnSAHCBIw 

Parking  of  cars  <»  private  prcvertyt  see  tUai- 
roads,  |  287. 

(A)  lfat«re  ot  lajwr,  mm*  UaMHtr  Tk«w- 

I  1.  "Nuisance  per  se"  and  *^nlsaxice  in 
fact,"  defined.—^Mtr  of  New  Orleans  t.  Lenfimt 

(La.)  575. 

I  5.  No  lawfnl  use  an  Individiial  of  Ui 
own  piY^ertr  is  a  nnisanceper  se.— City  <tf  Kew 
Orleans  v.  henUjit  (La^  57& 

H.  PUBXIO  IfTTISAHOES. 

Obstruction  or  encroachment  on  Ui^way,  see 
Highways,  H  163,  160. 

Obstruction  or  encroachment  on  street,  see  Mn< 
nidpal  Corporations,  |  602;. 

Offenses  constituting  nuisances,  see  Disorder- 
ly Oondnct. 

(B)  Rlshts  mmm.  Uoma»Mimu  of  Pvtvttto  Pee*. 


I  72.  Bight  of  IndiTfdual  to  sue  fK  ^017 
from  a  public  nuisance  stated. — Brown  t.  Slon- 
da  Chautauqua  Ass'n  (Fla.)  802. 

NUNC  PRO  TUNC. 

Beriew  of  discretion  as  to  ptoosadingib  ns  A^ 
peal  and  Bnor,  |  956. 

OATH. 

False  sweaili^,  see  Peijory. 

OBJECTIONS. 

In  judicial  prooeedinffi. 
Necessity  and  suffidencr  for  purpose  ot  review 
in  dril  actions^  see  .^peal  and  onor,  U 

212. 

Necessity  and  suffirieni?  for  ponoas  of  miew 

In  criminal  prosecatioub  ses  Qiiaalaal  Iaw, 

H  1031,  104S. 
To  account  of  zeo^Ter,  see  Bsedw^  1  302. 
To  eridence  at  trial,  see  Oriminal  Imw,  U  MS, 

698;  Trial.  H76-8& 
To  indictment  or  information,  see  ladletMst 

and  Information,  H  189,  19a  aOGe. 
To  ittstmctfons,  see  Criminal  Law,  |  SiX. 
To  jurors,  see  Jury,  H  88, 117. 
To  parties,  see  Parties,  |  98. 
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To  pleadingB,  Bee  Pleading,  81  409,  438. 
To  record  on  appeal  or  writ  of  error,  we  Ap- 
peal and  Eirror,  |  83& 

OBLIGATION  OF  CONTRACTS. 

tjiwa  Impalrins,  aee  Gonatitntional  Law,  i|  121, 
151. 

PBSCENITY. 

0se  of  indecent  lausnan  as  affecting  Indirid- 
nals  only,  see  Diaorderlr  Condurt. 

OBSTRUCTING  JUSTICE. 

I  11.  Ad  indictment  held  not  to  charge  a  vio- 
lation of  Code  1906.  %  1298.  punishing  the  in- 
timidation of  a  jostice  of  tbe  peace.— Frith  t. 
State  (Miss.)  m 

OBSTRUCTIONS. 

Of  highways,  see  Hi^ways,  H  "iSS,  100. 
Of  Btreets,  see  Ifnnlcipal  Cozporatioas,  H  OBH, 
755,  822. 

OCCUPATION. 

Ucenae  tax  on  occnpationa  in  general,  see  Li- 

cenms.  If  7,  82. 
Regaiation  Dy  special  or  local  taw,  see  Statates, 

S  81. 


OFFENSES. 


See  Criminal  Iaw. 

OFFER. 

Bids  for  contracts  with  municipal  corporation, 

see  Municipal  Corporations,  |  336. 
Of  proof,  see  Trial.  H  45,  40. 

OFFICE  JUDGMENT. 

See  Judgment,  H  101-148.  J 

OFFICERS. 

Mandamus  to  pnblic  officers,  In  general,  see 

Mandamus,  f  112. 
PresumptionB  as  to  offidal  proceedings  and  acta, 

see  Evidence.  |  83. 
Regulation  and  oonduct  of  elections  in  general, 

see  Elections. 
Resisting  officer,  see  Otistructing  Justice. 

PariUjiUar  basset  of  officers. 
See  Jndgea:  JustlcM  of  the  Peace;  Notaries; 

Receivers ;  SherifEs  and  Constables. 
Attorneys,  see  Attorney  and  Client. 
Bank  officers,  see  Batucs  and  Banking,  H  109, 

114. 

Commissioners  in  equity,  see  Equity,  |  404. 
Corporate  officers  In  general,  see  Corporations, 

H  308,  320. 
County  board,  see  Counties,      47,  53. 
Health  officers,  see  Health,  |  7. 
Masters  in  diancery,  see  Equity,  i  404. 
State  officers,  see  States,  |  37. 
Trustees,  see  Trusts. 

Trustees  in  bankruptcy,  see  Bankmptey,  11 
lGl-302. 

X.  AFPOniTBfENT.  QUAUFIOATIOH, 
AND  TENURE. 

Of  justices  of  the  peace,  see  Justices  of  the 

I'eace,  f  |  2-^. 
Of  receivers,  see  Receivers,  fl  29-57. 
Regulation  and  conduct  of  elections,  in  g«ieral, 

see  ESectlons. 


(O)  De  FMto  OBeera. 

I  41.  One  in  possesion  of  office  under  color 
of  title  held  an  officer  de  facto,  whose  acts  can- 
not l>e  impeached  In  any  proceeding  in  which  he 
is  not  a  party.— Rosetto  v.  City  of  Bay  St. 
Louis  (Miss.)  785. 

m.  BIOHT8*  POWEBB.  DUTIEB,  AND 
IXABILITIE&. 

Custody  of  levee  funds  by  treasurer  of  levee 
board,  see  Levees,  |  10. 

Of  county  boards,  see  Counties,  H  47,  53. 

Of  judges,  see  Judges,  |  26. 

Of  receivers,  see  BeceiTers,  H  81-96. 

Of  sheriffs  or  constables,  see  Sheriffs  and  Con- 
stables, i  88. 

IV.  UABILXTZES  ON  OFFXCIAIi 
BONDS. 

Treasurer  of  levee  board,  see  Levees,  |  10. 

§  126.  Under  Rev.  Code  1880,  %  403,  now 
Code  lOOfi.  %  3403,  that  the  secretao'  and  treas- 
urer of  the  board  of  levee  commissioners  of  a 
certain  district  failed  to  sign  his  trand  as  prin- 
cipal Iteld  not  to  invalidate  the  same;  tbe  sure- 
ty having  signed  tbe  bond  and  collected  the 
^^mium  tbere<Mi.— Adams  v.  Williams  (Miss.) 

OPEN  ACCOUNTS. 

See  Account,  Action  on. 

OPENING. 

Account  of  executor  or  administrator,  see  Ex- 
ecutors and  Administrators,  |  HOD. 
Judgment,  see  Judgment,  %%  143.  336,  337. 
Judicial  sales  In  geBenu,  see  Judteial  Sales,  S 

39. 

Sale  of  property  of  decedent,  see  Executors  and 
Administrators,  H  879.  Sl«. 

OPINION  EVIDENCE. 

See  Criminal  Lav,  H  448-478;  Evidence,  » 
471-558. 

OPINIONS. 

Formation  and  expression  of  opinion  aq  to  cause 
as  affecting  competency  of  Jurors,  see  Jnry,  | 

103. 

OPPOSITION. 

To  appointment  of  adminiatrator,  see  Executors 
and  Adminiatratozs,  |  2(K 

OPTIONS. 

To  buy  or  sell,  see  Sales,  |  24;  T«idor  and 
Purchaser,  |  la 

ORAL  AGREEMENTS. 

See  Frauds,  Statute  of. 

ORAL  TRUSTS. 

See  Trjuets,  H  17,  18. 

ORDER  OF  PROOF. 

At  trial,  see  Criminal  Law,  H  680,  6661 

ORDERS. 

Orders  for  payment  of  manep. 
See  Bills  and  Notes. 
Foi^ery,  see  Forgery. 
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Oriert  of  oourt. 

For  recommittal  of  report  to  referee,  lee  Ref- 
erence, I  101. 

For  itock  law  election,  see  Aninmls,  |  50. 

Beriew  at  appealable  orders,  see  Aimeal  and 
&ror;  Criminal  Law,  H  1019.  IIW. 

ORDINANCES. 

Unnfcipal  ordinances,  see  Mnnidpal  Goipora- 
tloiw,  M  1(6,  58».  G41. 

ORES. 

See  Mines  and  Minerals. 

ORGANIC  LAW. 

See  Constitutional  Law. 

ORIGINAL  BILL 

See  Sqnlty*  ||  133-148. 


OVERFLOW. 

tzflowed  lands,  ae 

OWNERSHIP. 


Swamp  and  ovezflowed  lands,  aee  Public  Ijands, 
H0&61. 


Bona  fide  parcbasers  from  person  to  possesfdon, 
see  Sales,  {234. 

Of  property  in  general,  see  Property,  |  7. 

Of  property  as  afTecting  performance  of  con- 
tract of  sale,  see  Vendor  and  Purchaser,  j|  1^- 

Of  property  insured,  representations,  warran- 
ties, or  conditions,  io  policy  or  application 
tlierefor.  see  Insurance,  f  ^82. 

Of  property,  statement  in  claim  of  medianic*s 
lien,  see  Mechanics'  Liens,  1 137. 

PACKING  HOUSES. 

License  taxes,  see  Licenses,  f  32. 

PANEL. 

Challenge  to  jury  panel,  see  Jury,  l|  118,  117. 
Selection  end  drawing  of  juty  panel,  see  Jury, 
i  6ft 

Special  Jury  panel,  see  Jnry,  f  70l 


PAPERS. 


See  Newspapen. 


PARAGRAPHS. 

In  pleading,  see  Pleading,  f  54^ 

PARAPHERNAL  PROPERTY. 

Bee  Husband  and  Wife,  i|  254,  21Q. 

PARENT  AND  CHILD. 

See  Bastards;  Infants. 

AdmissiMUty  of  evidence  of  pecuniary  condition 
of  child  In  action  for  personal  injuria^  see 
Damages,  |  171. 

Custody  of  child  on  divorce  of  parents,  see  Di- 
vorce, ti  297,  301. 

Habeas  corpus  to  determine  right  to  custody,  de- 
cision of  issues,  see  Habeas  Corpus,  (  W. 

Inadequate  damages  for  death  of  child,  see 
Death,  198. 

Bights  of  snrvlvtns  children  as  to  homestead, 
see  Homestead,  H  136,  ISO. 

f  2.  The  welfare  of  the  child  calling  for  it, 
held,  her  custody  will  be  transferred  from  her 
father  to  her  grandfather. — Saoodeni  v.  Saun- 
ders <Ala.)  310. 


I  2.  Wben  an  agreement  of  sepaivtioii  in 
writing  was  made  between  a  hueband  and  wifr. 
in  a  subsequent  suit  by  tbe  wife  to  obtain  ptm- 
sessioD  of  their  child  brougbt  under  tbe  Cod^ 
1907.  H  4508,  4004,  providing  for  mnch  custodf 
of  tbe  child  on  voluntary  separatiMt,  sucb  agree- 
ment made  out  a  prima  facie  case  of  volonurj 
separation.— Royal  v.  Royal  (Ala.)  733. 

I  2.  Certain  facts  Mi  to  warrant  tbe  cbss- 
cery  court  in  awarding  tbe  custody  of  a  child 
to  tbe  mother  pending  suit  to  finally  detenniae 
the  custody.— Royal  v.  Royal  (Ala.)  7^. 

I  7.  Evidence  as  to  recovery  of  damages  bj 
tbe  child  (or  injury  held  inadmissible  in  acti«n 
by  the  parent  for  loss  from  the  injary. — Rea\M 
V.  Anniston  Knitting  Mills  Co.  (Ala.)  142. 

{  7.  The  disposition  made  by  ristcis  of  tbe 
plaintilTB  injured  child  of  Chdr  wa^es  kel4  ia- 
material  in  an  action  for  loss  £o  die  parent  fnns 
the  injury.— Reaves  T.  Annistm  Kmttiiic  Mills 
Co.  (Ala.)  142. 

I  7.  The  matter  of  settlement  of  pUintilT* 
guardianship  of  his  injured  child  held  tmnuteri- 
al  in  an  action  for  plaintiff's  loss  from  tbe  in- 
jury.— Reaves  v.  Anniaton  Knitting  Mills  r<t. 
(Ala.)  142. 

§  7.  Consent  of  parent  to  his  child  engafinr 
in  a  dangerous  employaient  held  not  Berligeair 
contributing  to  her  injury  from  tbe  employer^ 
negligence  in  not  warning  and  Infracting.— 
Reaves  v.  Anniston  Knittinc  Mills  Co.  (Ala.) 
142. 

I  7.  The  consent  of  tbe  parent  to  his  child'* 
pngnging  in  a  dangerous  employment  held  not 
rendered  negligence,  approximately  con  tri  bo  tine 
to  the  child's  injury  from  Callnre  of  the  ma»t#r 
to  warn  and  instruct,  by  nonconsent  beinr  al- 
leged in  the  c<Hnplaint. — Reaves  t.  AanistOB 
Knitting  Miljs  Co.  (Ala.)  142. 

S  7  The  parent,  suinx  for  loss  through  injury 
to  his  child  in  her  employment,  held  reqairrd  tt 
prove  nonconsent  to  the  employment,  alleeed. 
though  unnecessarily,  in  the  complaint. — Reaves 
T.  Anniston  Knitting  Mills  Co.  (Ala.)  142. 

PARI  MATERIA. 

Construction  of  statutes  In  pari  materia,  Ke 

Statutes,  I  225. 


PARISHES. 


See  CountiesL 


PAROL  AGREEMENTS. 

See  Frauds,  Statute  ot 

PAROL  EVIDENCE. 

As  to  nature  of  Instrummt  as  wilt,  aee  Wilis,  | 
93. 

In  fdvil  actions,  see  Evidence,  H  390-132. 

PARTIES. 

As  witnesses,  cross-examination  of,  see  Witness- 
es, i  zn. 

Joinder  of  causes  of  action  as  affected  by  par- 
ties involved,  see  Action.  |  50. 

Practice  in  equity,  see  Equity,  I  94. 

Rights  and  liaUlities  as  to  coats,  see  Costs. 

Variance  between  pleading  and  proof  as  to  pa^ 
ties,  see  Pleading,  {  892. 

Jn  particular  actiotu  or  proceeding 
Criminal  proaecutions,  see  Criminal  Law,  |  73. 
For  conspiracy,  see  CoDspiracy.  1 17. 
On  iiond  of  treesnrer  of  levee  board,  see  Levees 


Topics  A  settUon  (|)  KUHURS  In  this  Xndwi  *  Dec  *  Am.  Dig.  Key  No.  Series.  * ; 

Digitized  by ' 


1139 


IKDEX-DIQ1D8T. 


Part  Omwrk 


Juigment  and  relief  a*  to  parties,  and  partiet 

affected  ht/  judgmentt  or  tnroeeedingt  thereon. 
Persons  concluded  by  judgment  In  geneial,  see 
Judsmeot,  ff  tWS,  702. 

Review  m  to  partiet,  and  partie*  to  proceedings 

in  appellate  courts. 
Parties  mtitled  to  allege  error,  see  Appeal  and 

Error,  |  87a 

Parties  to  appeal  or  writ  of  error,  see  Appeal 
and  Error,  ||  322.  836. 

Parties  to  assignment  of  errors,  see  Appeal  and 
Error,  |  720. 

Persons  entitled  to  review,  see  Appeal  and  Er- 
ror. »  14&,  151. 

z.  pitAimmii. 

(B)  J«laAev. 

In  action  for  slander,  see  Libel  and  Slander, 
I  77. 

Proceedings  for  sale  of  land  of  intestate,  aee  £z- 
ecutoxi  and  Adniinlatratoia»  |  S35. 

XX.  DEFEHDANTS. 

(B)  Joinder. 

I  The  right  to  join  persons  as  parties  de- 
fendant stated.— Davidson  t.  Frost-Johnson 
Lomber  Co.  (La.) 

m.  HKW  PARTIES  AXD  OHAXOE  OF 
PABTXE8. 

Interrention  In  attadunent  proceedinn  tar 
claimant  ot  property,  see  Attachment,  f  SOS. 

TV.  DESIOKATION  AMD  DBSOBXP^ 

TION. 

On  appeal  or  vrit  of  error,  see  iMiipeal  and  Er- 
ror, I  335. 

V.  DEFECTS,  OBJECTIONS,  AMD 
AMEMDMENT. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, I  336. 

I  93.  An  objection  that  an  amended  com- 
plaint brought  En  new  parties  should  be  made 
by  motion  to  strike,  and  not  by  demurrer  to  the 
amended  complaint. — North  Italian  Colonial  Co< 
T.  Janorlch-Qdafiore  Co.  (Ala.)  339. 

PARTITION. 

Creation  of  co-tenancies  and  rights  and  liabil- 
ities of  co-tenants  In  general,  see  Tenancy  In 
Common. 

XI.  AOTXOMS  FOB  PABTITIOM. 

(B)  Rroeeedlas*  and  fteli«f. 

i  74.  Partition  cannot  be  resorted  to  as  a 
substitute  for  ejectment,  nor  fur  the  purpose 
of  testing  the  legal  title.— Griffith  t.  Griffith 
(Fla.)  WS. 

{  77.  One  to  be  entitled  to  a  sale  of  prop- 
erty for  division,  in  place  of  partition,  held  re- 
qiiired  to  aver  and  prove  that  the  property  can- 
not be  equitably  divided.— Smith  v.  Hill  (Ala.) 

{77.  In  a  suit  for  sale  for  division,  AeM,  in 
view  of  the  answer  and  cross-bill  seeking  to 
haVie  lespondeDts'  joint  interests  set  aside  to 

them  jointly,  and  tbe  invoking  of  the  rule  of 
owelty  under  Code  1907,  {  5233.  that  partition, 
instead  of  sale,  should  be  granted.— Smith  v. 
Hill  (Ala.)  949. 

I  77.  The  Indivisibility,  of  the  property  may 
be  shown  by  a  comparison  of  the  Inventory  with 
tbe  nnmber  of  the  lots  into  which  It  would  have 

to  be  divided.— Jacobs  v.  Jacoln  (IiS.)  G4Z. 


i  77.  In  partition,  on  default  of  action  fay 
those  representing  minora  as  to  calling  a.family 
meeting,  the  court  may  order  the  sale  for  carii. 
—Jacobs  V.  Jacobs  (I-a>)  543. 

f  114.  Cost  of  judgmeot  ordering  partition 
against  one  who  denies  right  thereto  falls  on 
tbe  party  cast.— Jacobs  v.  Jacobs  (La.)  543. 

PARTNERSHIP. 

Competency  of  witness  as  to  transaction  with 
deceased  Daxtner.  see  Witnesses,  S 

Liability  of  R^ocknolders  on  note  executed  be- 
fore incorporation,  see  Gorporatlons,  f  220. 

Parol  evidence  to  explain  con\*eyance  to  Srm, 
see  Evidence,  {  452. 

Qualification  of  partners  aa  voters  at  school  tax 
electiona,  see  Schools  and  -Scbool  Districts,  | 
103. 

Waiver  of  htnoestead  by  mortgage  to  secure  firm 
debt,  see  Homestead,  1 171. 

X.  THE  BELATIOM. 

(C)  BTldeaee. 

Opinion  evidence,  see  Evidence,  f  471. 

n.  THE  FIBM,  ITS  MAME.  POWEBS, 
AMD  PBOPEB.TT. 

Deed  to  firm  in  firm  nanie,  see  Deeds,  |  81. 

IV.  BXQHTS  AMD  X.IABIUTIBS  AS 
TO  THIBD  PEBSOH8. 

(A)  Representation  of  Firm  by  Partner. 

S  161.  A  mortgage  signed  in  the  name  of  a 
Srm  by  a  member  thereof  held  to  convey  all 
right,  title,  and  interest  of  snch  member  if  be 
was  the  sole  owner  of  the  property.— J.  Ii.  Knox 
&  Co.  V.  Parker  (Ala.)  458. 

i  164.  A  dormant  partner  held  estopped 
from  contesting  a  mortgage  on  realty  belonging 
to  tbe  partnership  made  by  the  active  part- 
ner.—Taylor  V.  Cummer  Lumber  Co.  (Kla.)  614. 

(C)  Application  of  Assets  to  Liabilities. 

Exhaustion  of  other  property  before  resort  to 
homestead,  see  Homestead,  |  ICS. 

I  183.  A  mortgage  of  property  of  a  solvent 
firm  to  secure  a  debt  of  a  member  keU  not  a 
fraud  on  firm  creditors. — J.  L.  Knox  &  Co.  v. 
Parker  (AJa.)  43?. 

(D>  AetloBs  by  9v  Avntnst  Firms  or  Part- 
ners. 

Documentary  evidence,  see  Evidence,  |  855. 

I  208.  Attachment  will  not  lie  against  alleged 
commercial  firm  or  the  interest  of  a  nonreuident 
partner  where  the  managing  partner  is  a  resi- 
dent of  the  state.— Well  Bros.  &  Bauer  t.  C.  N. 
Adams  &  Son  (La.)  Tr>T. 

I  216.  Where  an  acUcm  was  brought  against 
two  persons,  it  was  not  necessary  to  so  describe 
the  defendants  aa  partners  in  order  to  admit 
evidence  of  their  joint  liability  as  tbe  legal 
result  of  their  association  as  partners.— Austin 
V.  Beall  (Ala.)  657. 

I  217.  In  an  action  against  one  on  the 
theory  that  he  was  a  member  of  a  firm  indebt- 
ed to  plaintiff  certain  evidence  held  admissible 
to  esUblisb  tbe  Srm  indebtedness.— Brandon  v. 
Progress  Distilling  Co.  (Ala.)  640. 

i  219.  Service  on  one  of  the  alleged  mem- 
bers of  partnership  defendants  held  sufficient 
to  sustain  a  decree  pro  confesso  against  him 
in  ease  of  hii  failure  to  answer.— 4.  C.  Mc> 
Qrew  it  Sons  t.  Earnest  (Ala.)  689; 

PART  OWNERS. 

In  genera],  see  Tenancy  in  Common. 
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PASSENGERS. 

See  Carrien,  H  239,  S4S. 

PASSWAYS. 

See  Private  Roods. 

PATROL. 

Fire  insamnce  patrol  as  diaritable  aavodatioii, 
see  Charities,  %  45. 

PAYMENT. 

By  debtor,  as  preference,  see  Bankmptey,  i  164. 

By  sarety  aa  condition  precedeot  to  action  to 
Bet  aside  fraudulent  conveyance,  see  Fraudu- 
lent Conveyances,  |  216. 

Subrojration  on  payment,  see  Subrogation. 

Of  particular  clatsei  of  ohUgationt  or  liabilitiet. 
See  Costs,  |  277. 

Checks,  see  Banks  and  Banking,  f  138. 

Legacies  and  distributive  aharee,  see  Execu- 
tors and  Administrators.  |  314. 

Purchase  money  on  sale  of  land,  see  Vendor  and 
Purchaser,  §  17& 

Tuition  In  public  schooU,  see  Schools  and 
Sdiool  Districts,  |  169. 

Z.  BEQUIBITES  AHD  SUFFZOIENCT. 

I  1.  What  constitutes  "payment,"  defined.— 
Smith  V.  Pitts  (Ala.)  402. 

f  24.  Creditor's  acceptance  of  one  secnrity 

In  satisfaction  of  another  discharfces  the  debt, 
hut  not  so  as  to  acceptance  of  obligations  of 
equal  dignity.— Smith  v-  Pitta  (Ala.)  402.- 

PECUNIARY  LOSS. 

Element  of  damages  in  general,  see  Damages, 

*  i4a 

P^EDDLERS. 

See  Hawkers  ud  Feddleis. 

PENALTIES. 

Gonstmction  and  operation  of  penal  statutes  in 
general,  see  Statutes,  9  241. 

For  particiUar  acts  or.omismmt. 
Cutting  trees  in  streets,  see  Municipal  Corpora- 
tions, I  66S.  .r«  .™ 

Frivolous  appeal  or  delay,  see  Costs,  |  260. 
Violations  of  regulations  relating  to  carriers, 
see  Carriers,  S  20. 

PENDENCY  OF  ACTION. 

See  Lis  Pendens. 

Another  actiui  pending  as  ground  for  al>ate- 
ment,  see  AlMtenaent  and  Revival,  H  4-& 

Another  action  pending  as  gcoond  for  stay  of 
proceedings,  see  Action,  i  69. 

PENITENTIARIES. 

See  Convicts. 

PEREMPTORY  INSTRUCTIONS. 

See  Trial.  H  16&-171. 

PERFORMANCE. 

Of  1^1  obligation  as  consideration  for  con- 
tract, see  Contracts,  |  75. 

Of  |»«rMoHter  etauet  of  dutiet  or  obliffntiont. 
Contract  in  gennal,  see  Contracts,  H  277,  821. 


Contract  of  sale,  see  Sales,  11 101-179 :  Vendor 

and  Purchaser,  H  12^176. 
Services  by  broker,  see  Broken,  f 

PERJURY. 

Oround  for  collateral  attack  <m  jaUgmtaA,  ace 
Judgment,  |  512. 

I.  OXTEITBES  AMP  BMPOlfSIBIlJTT 
THEBJEFOR. 

Lll.  Perjury  may  be  assigned  on  testimony 
g  to  the  credit  of  a  material  witness.— 
State  V.  Smith  (La.)  244. 

n.  FBOBKOvnoirAiiDPinasHinBiiT. 

8  22.  An  indictment  for  perjury  must  allexe 
that  the  party  charged  was  duly  sworn  br  some 
one  authorized  by  law  to  administer  oatiu.— 
Bedsole  v.  State  (Fla.)  1. 

9  22.  In  an  indictment  for  perjury  at  a  trial, 
it  must  be  alleged  that  the  court  had  jurisdic- 
tion to  determine  the  csussl— Bedsole  t.  Sute 

(Fla.)  L 

I  23.  An  indictment  for  perjui?  must  allege 
thst  the  party  charged  was  duly  twoin. — Bed- 
sole  V.  State  (Fla.)  1. 

I  25.  In  a  prosecution  for  perjurr.  informa- 
tion held  bad  for  the  reason  that  the  facta  sl- 
leged  did  not  disclose  the  materiality  of  the  evi- 
dence.—State  v.  Smith  (La.)  244. 

S  25.  Information  to  charge  perjury  must 
show  the  materiality  of  the  false  testimony.— 
State  V.  Smith  (La^  244. 

PERMIT. 

Power  of  insarance  agent  to  Isaae  vacancy  pei^ 
mit,  see  Insurance,  |  375. 

PERPETUITIES. 

S  4.  The  transfer  of  the  property  oY  an  es- 
tate to  a  corporation  held  not  a  prohibited  sub- 
stitution or  tidei  commissum  of  which  a  forced 
heir  receiving  his  legitime  in  sadi  stock  could 
complain.— Steeg  v.  Leop^d  Wdl  Building  & 
Improvement  Co.  (La.)  232. 

PERSONAL  INJURIES. 

Causing  death,  see  Death.  H  98,  89. 
Risks  and  causes  of  loss  within  acddent  fosnr- 
ance  poller,  see  Insurance,  ||  401,  462. 

Paf^totlsr  osMst  or  mesM  of  imtmrw. 

See  Assault  and  Battery:  Electridty,  {  1& 
Acts  or  omisrions  of  carrier,  see  Carriers,  H 

280,  321. 

Acts  or  omissions  of  municipality  in  general, 

see  Municipal  Corporations,  U  755-S22. 
Defects  in  vessels  or  appliances,  see  SbiK>ing. 

§84. 

Defects  or  olMtructions  in  streets,  see  Uiwidpil 

Corporations,  H  755-822. 
Malpractice  or  negligence  of  phyucian  or  snr- 

geon,  see  Physioans  and  Surgeons,  H  19^  l& 
Navigation  of  vessels,  see  Shipping,  |  84. 
Negligence  in  general,  see  Negligence. 
Negligence  in  use  of  street,  see  Municipal  Cor- 

iwrations,  }  706. 
Operation  of  railroads,  see  Railroads,  H  TSSt, 

297,  303-351,  355-40a 
Operation  of  street  railroads,  see  Street  BaU- 

roaOs.  K  81,  118. 

Particular  claaaet  of  pertong  infured. 
Employes,  see  Master  and  Servant.  ||  96C  2961 
Passenge^^  see  Carriers,  ff  280.  SZU  S33,  S43. 
Travelers  on  streets,  see  Hanldpal  Oorpoia- 

tionn  «  7^-822. 
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AtfiiiMltej. 

See  Damafes. 

Evidence  admissible  as  part  of  res  gestae,  see 
Bridence.  H  121-128. 

Tenoe  of  action  against  corpoTation,  see  Corpo- 
rations, i  soe. 

PERSONAL  PROPERTY. 

See  Property. 

Annexation  to  real  property,  see  Fiztares. 
Gift,  see  Gifts. 

Mortgage,  see  Chattd  Mortgages. 

Offenses  inTolving  or  affectintc,  Bee  Embeisle- 

ment ;  Receiving  Stolen  Goods. 
Pledge,  see  Pled^a. 

Remedies  involving  or  affecting,  see  Detinue; 

Replevin. 
Sales,  see  Sales. 

Sales  by  executors  or  administrators,  see  Ex- 
ecutors and  Administratore,  H  32^-388. 

Taxation  of,  see  Taxation, 

TCroDgfnl  conversion,  see  Trover  and  CooTer- 
sioo. 

PERSONAL  REPRESENTATIVES. 

Bee  Ezecators  and  Admlnistraton. 

PERSONS. 

Offenses  against  tlie  penKm,  see  Homicide; 
Rape ;  Bedactlon,  H  87,  46. 

PETITION. 

See  Pleading. 

For  allowance  of  appeal  or  writ  of  error,  see 
Appeal  and  Error,  8  361. 

PETIT  JURY. 

See  Jury. 

PETITORY  ACTION. 

See  Real  Actions,  {  8. 

Joinder  with  poasessory  action,  see  Action,  |  52. 

PHYSICIANS  AND  SURGEONS. 

Expert  testimony,  see  Evidence,  U  S45,  553. 

I  14.  A  pliyBician  is  not  required  to  be  in- 
fallible in  diagnosing  a  case  or  treating  diseas- 
es,  so  that  tlie  fact  that  a  patient's  disease  was 
different  from  what  it  was  diagnosed  to  be  was 
merely  evidence  of  negli^nce. — Hamrick  t. 
Shipp  (Ala.)  932. 

I  IS.  The  throwing  of  an  animal  by  a  veter- 
inary sargeon  preparatory  to  cauterizing  a  spav- 
in held  a  part  of  the  treatment,  entitling  the 
owner  to  recover  for  negligence  and  unskiU- 
fulness  In  performing  it— Staples  v.  Steed  (Ala.) 
G46. 

f  18.  In  an  action  against  a  physician  for 
damages  for  negligence  in  medical  treatment, 
an  instruction  held  to  correct^  state  the  ulti- 
mate qaestion  for  tlie  jnry's  declalon.— Hamrit^ 

V.  Sbipp  (Ala.)  932. 

J 18.  That  medical  treatment  was  nnsuccess- 
conld  not  of  itself  justify  an  inference  of 
nnskillfulness  or  negligence  by '  the  physician 
in  an  action  against  him  for  malpractice. — 
Hamrick  v.  fUiIpp  (Ala.)  »82. 

I  18.  In  an  action  against  a  physician  for 
damages  for  negligence  in  treating  plaiatilTs 
son,  a  charge  held  proper  and  merely  to  state 
that  there  could  be  no  recovery  unless  the  jury 
were  reasonably  aatisfled  ot  a  lade  of  sklU  In 
treatment.— Hamrick  v.  Shlpp  (Ala.)  932. 
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PIPE  LINES. 

For  conveyance  of  waten  see  Waters  and  Wa- 
ter Courses,  H  201,  208. 

PLACE. 

For  work,  duties  and  liabilities  of  master  as  to 
servants,  see  Master  and  .Servant,  If  101,  12U. 
Of  trial,  see  Criminal  Law,  i  107 ;  Venue. 

PLANTS. 

Liability  of  master  for  injuries  from  defects  In 
plant,  see  Master  and  Servant,  |  116. 

PLEA. 

in  civil  actions,  see  Pleading,  gl  80,  13G,  409. 
In  criminal  prosecutions,  see  Criminal  Law,  S 
279. 

PLEADING. 

Indictment  or  crimionl  information  or  com- 
plaint, (tee  Indictment  and  Information. 

Practice  in  equity,  see  Equity,  Sfi  133-313. 

T  sustain  judgment  by  default,  see  Judgment, 
I  101. 

Allegationa  aa  to  particular  facts,  actt,  or  trana- 
aotiont. 

Contributory  negligence  of  passenger,  see  Car- 
riers, S 

Damsges,  see  Damages,  SI  lo8. 

Fraud  in  conveyances,  see  Fraudulent  Convey- 
ances, 11  263,  26a 

Negligence  of  master  causing  injnries  to  lerv 
ant,  see  Master  and  Servant,  f  25& 

/»  actions       or  against  particular  cIomm  of 
pcTBonM. 

See  Carriers,  «  84,  227,  314,  315,  343;  Corpo- 
ratims,  M  518,  072 ;  Executors  and  Adminis- 
trators, I  443 ;  Master  and  Servant,  »  iTjfi, 
2M,  329;  Municipal  Corporations,  |  816; 
Psrent  and  Child,  S  7;  Partneiahip,  S  216; 
Railroads,  H  345,  439. 

Foreign  corporations,  see  Corporations,  f  672. 

Insurance  companies,  see  Insnrance,  |  642. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  |  6S. 

Tmstees  in  bankruptcy,  see  Bankruptcy,  I  S02. 

In  particvlar  action*  or  proceeiings. 

Bee  Gamiflbmeot,  {§  144,  148 ;  Habeas  Corpus, 
S76;  Malldous  Prosecution,  H  47,  72 :  Quiet- 
ing Title,  M  35,  52 ;  Real  Actions,  i  8;  Trov- 
er and  Conversion,  |  32. 

By  parent  for  injuries  to  child,  see  Parent  and 
CbUd,  i  7. 

For  assault,  see  Assault  and  Battery,  f  24. 
For  equitable  relief  against  judgment,  see  Judg- 
ment, i  460. 

For  failure  of  carrier  to  deliver  goods,  see  Car- 
riers, I  94. 

For  false  imprisonment,  see  False  Imprison- 
ment, S  20. 

For  injunction,  see  lojunctton,  {  118. 

For  injuries  at  railroad  crossings,  see  Railroads, 
S  345. 

For  injuries  by  servants,  see  Master  and  Serv- 
ant, 8  320. 

For  Injuries  from  accident  to  trains,  see  Rail- 
roads, I  207. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Munidpal  Corporations,  f  816. 

For  injuries  from  negligence,  see  Negligence,  | 
119. 

For  injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
messsjKe,  see  Telegraphs  and  Telephones,  S  O.'i. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  %  439. 

For  injuries  to  hired  horses,  see  Animals,  |  27. 

For  to  passmgera,  aee  Carriers,  ||  314, 
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For  iojuries  to  lerTants,  see  Blaster  and  Serv- 
ant, li  256,  264. 

For  Itbel  or  slander,  see  Libel  and  Slander,  H 
94,  100. 

For  IoB8  of  or  injury  to  live  stock  in  course  of 
transportation,  see  Carriers,  §  227. 

For  malicioas  prosecution,  see  Malicious  Pros- 
ecution, H  47.  72. 

For  obatmction  of  higbwaj,  see  Highways,  S 
160. 

For  price  or  value  of  goods  taM,  see  Sales,  I 
354. 

For  wrongful  attachment,  see  Attachment,  i 
373. 

On  account,  see  Acc<Hjnt,  Acti(Mi  oo,  §  6. 
On  bills  or  notes,  see  Bills  and  Notes,  |  464. 
On  insurance  policies,  see  Insurance,  {  642. 
Petitory  actions,  see  Real  Actions,  I  8. 
rieas  in  criminal  proBecntions,  see  Criminal 
Law.  f  279. 

Freliminarr  complaint  In  criminal  prosecutions, 
see  Criminal  Law,  i  211. 

To  enforce  mechanic's  lien,  see  Mechanics' 
Liens,  SS  271,  277. 

To  enforce  specific  performance,  see  Specific 
Performance,  §  114. 

To  foreclose  mortgaice  on  community  property, 
see  Husband  and  Wife,  %  270. 

To  set  aside  transfer  in  fraud  of  creditors  or 
subsequent  purcbaseis,  see  Fraudulent  Con- 
veyances, H  203,  266. 

Heviete  of  decitiont  and  pleading  m  appellatt 
court). 

Review  of  decisions  as  dependent  on  prejndlcial 
nature  of  error,  see  Appeal  and  Error,  fi|  1040, 
1042. 

Review  of  decisions  as  dependent  on  presenta- 
tion of  question  in  lower  court,  see  Appeal 
and  Error,  8  195. 

Review  of  decisions  as  dependent  on  presenta- 
tion of  question  in  record,  see  Appeal  and 
Error,  Sl  680.  681. 

Berlew  of  decisions  Involving  discreUm  of 
court,  see  Appeal  and  Error,  i  959. 

I.  FORM  AND  AIXEGATIOUg  HV 
GENEKAIi, 

8  8.  A  complaint  for  injuries  to  a  servant 
h«ld  to  state  only  a  legal  conclusion. — Slogs- 
Sheffield  Steel  ft  Iron  Co.  v.  Smith  (Ala.)  88. 

I  9.  Buffldency  of  averments  of  negligence, 
stated.—Pace  v.  Louisville  &  N.  R.  Co.  (Ala.) 
52. 

8  18.  A  plea  in  an  action  for  conversion  of 
cotton,  alleging  a  bill  of  sale  by  plaintiff  of  two 
bales  of  cotton,  held  bad  for  indefiniteness  and 
uncertainty  in  not  Identifying  cotton  sold  with 
that  carried  away.— Jordan  v.  Emanuel  (Ala.) 
810. 

8  18.  The  certainty  required  in  pleading 
stated,  and  Code  1907,  8  enjoining  brevi- 

ty held  not  to  Impair  the  requirement.— Weller 
ft  Co.  V.  Camp  (Ala.)  929. 

XI.  DECXiARATION,  COMPXJUKT,  PE- 
TITIOM,  OB  STATEMENT. 

In  equity,  see  Equitv,  88  133-149. 

Joinder  of  causes  of  action,  see  Action,  {  50. 

Si^le  and  entire  cause  of  action,  see  Action,  8 

Jn  pertUmlar  acttona  or  proceedinfft. 

See  QuietingTitle,  88  S:>,  52 ;  Trover  and  Con- 
versioD,  8  o2. 

For  injunction,  see  Injunction,  8  118. 

For  injuries  to  hired  horses,  see  Animals,  I  27. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant. Si  256.  204. 

For  obstruction  of  highway,  see  Highways,  8 
100. 

On  bills  or  notes,  see  Bills  and  Notes.  I  464. 
To   enforce   mechanic's   Men,   see  Mechanics' 
Liens,  8  271. 


To  enforce  specific  performance,  see  Specific 

Performance,  8  114. 
To  set  aside  transfer  In  frmnd  of  ctvdltor>  o* 

subsequent  purchasen,  see  Fraudulent  Oon- 

veyances,  |  263. 

8  54.  Specific  r^erence  from  one  count  to  an- 
other is  not  only  permissible,  but  often  proper  to 
avoid  unnecessary  repetition  and  pvoUxIty. — 
Mattingly  v.  Houston  (Ala.)  78. 

8  64.  If  a  single  count  contains  several  ktcp- 
ments,  all  of  vhKt  combine  to  make  op  the  we 
cause  of  action.  It  Is  a  good  count ;  bat  it  re- 
nuires  proof  of  all  to  sustain  It.— Sloss-Sheffield 
Steel  &  Iron  Co.  v.  Smith  (Ala.)  38. 

fi  64.  "Duplicity"  In  a  declaration  defined.— 
Sloss-Sheffield  Steel  ft  Iron  Oo.  v.  Smlrii  (Ala.) 

38. 

8  04.  Several  averments  In  a  count  hdd  not 
to  be  disjunctively  alleged.— Sloss-Sheffield  Steel 
ft  InmCo.  T.  Smith  (Ala.)  8& 

I  04.  While  duplicity  in  i^eadlng  Is  allowed, 
it  does  not  authorize  the  joining  of  several  inde- 
pendent torts,  constituting  separate  causes  of 
actlmi.  la  ine  count— Sloss-Sheffirid  Steri  ft 
Iron  Go.  t.  ^Ith  (Ala.)  3& 

8  64.  Duplicity  In  pleading  hOd  to  be  allow- 
able in  Alabama.— SIOBS-Sh^eld  Steel  ft  IroB 

Co.  V.  Smith  (Ala.)  38. 

8  64.  Distinct  and  independent  causes  of  ac- 
tion in  tort  cannot  be  joined  In  the  same  count 
of  the  complaint— Southem  By.  Cow  r.  Hanby 

(Ala.)  334. 

m.  FIXA  OB  ANMWEB,  OBOSS-OOM- 
PI.AIHT,  ANV  AFFIDAVIT 
OF  DEFENSE. 

In  particular  actions  or  prooeedtrnft. 
See  Oamishment,  81  144,  148. 
For  inJurieB  to  servants,  see  Master  and  Serv- 
ant,! 262. 

For  libel  or  slander,  see  Idbel  and  Slander,  18 

94,  100. 

For  price  of  goods  sold,  see  Sales,  |  3.%!. 
Petitory  actions,  see  Real  Actions,  8  8. 
Betuin  to  writ  of  habeas  corpus,  see  Etabeas 
Corpus,  I  76. 

(A)  Dcfems«a  tm  General. 

I  80.  Pleas  in  bar  of  the  whole  action  Jkdd 
bad,  where  none  of  them  is  an  mtlrs  answer  to 
more  than  one  count  of  the  GOnq>Ia!nt— Jordan 
V.  Emanuel  (Ala.)  310. 

8  96.  A  plea  must  contain  a  snccinct  state- 
ment of  the  facts  relied  on  in  bar.— Pace  t. 
Louisville  &  N.  R.  Co.  (Ala.)  52. 

I  90.  "Duplicity"  in  plea  or  answer  defined. 
— Slosa*Sheffield  Steel  ft  Iron  Ca  v.  Smith  (Ala.) 
38. 

(B)  Dllatorr  PleM  Md  Matter  !■  Atelc- 

meat. 

8  106.  A  plea  in  abatement  on  the  ground 
that  an  action  was  not  brought  in  the  county 
of  defendant's  residence  (Code  1907,  i  6110) 
held  bad  on  demurrer.— Staples  T.  Steed  (AlaJ 

646. 

(C)  Traverses  or  Denials  aad  AdMtealaaa. 

I  115.  In  an  action  for  breach  by  the  buyer 
of  a  contract  to  purchsse  a  soda  fountain,  the 
plea  "that  the  all^ations  of  the  cnuplaiat  an 
untrue"  is  the  proper  form  of  the  g«eral  is- 
sue.—Robert  M.  Ureen  ft  Sons  ▼.  UneirUle  Drug 
Co.  (Ala.)  433. 

(D)  Matter  la  Avoidaae*. 

8  136.  A  plea  that  Injury  to  an  cmphnC 
resulted  from  dangers  ordinarily  incident  to  the 
service  held  within  the  general  issue,  and  so 
superfluous.— Reaves  v.  Anniston  Knitnng  Sfills 

Co.  (Ala.)  142. 
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INDBX-DIGBST. 


XV.  BBPUOATIOir  OB  REFZ.T  AKD 
SVBSEQITEirT  PL£AI>IN08. 

In  BctloD  on  casfalet^s  cheA,  ieo  Banks  and 
Banking,  S  228. 

I  IQR.  ItjB  not  proper  pleading  to  reply  to  a 
plea  where  a  defect  is  soujebt  to  be  reached 
which  could  hxn  been  reached  by  a  demurrer  to 
the  plea.— Broyle*  t.  Central  of  Georgia  Ry.  Co. 

(Ala.)  81. 

f  173.  Replloatlo&s.  which  neither  denied  the 
facts  stated  In  the  pleas,  nor  confessed  and 
avoided,  nor  set  up  matters  of  estoppel,  were  In- 
sufficient.—Huson  Ice  ft  Machine  Works  T. 
Bland  &  Chamben  (Ala.)  445. 

V.  DEBCnUtEK  OB  EXOXPTIOM. 

In  equity,  see  Erquity.  US  210-241. 
Review  of  decisions,  see  Appeal  and  Error,  H 
680.  1040. 

f  193.  If  the  case  made  by  the  evidence- was 
an  action  on  a  policy  of  accident  Insurance,  in- 
stead of  on  a  life  insurance  policy,  as  alleged  by 
the  complaint,  a  demurrer  was  not  the  proper 
manner  of  raising  the  objection.— National  Ufe 
&  Accident  Ins.  Co.  v.  Lokey  (Ala.)  45. 

I  19&  A  demurrer  to  a  count  in  a  complaint 
by  a  servant  for  injuries,  that  it  does  not  state 
a  cause  of  action  under  the  employer's  liability 
act  (Code  1907,  I  3910),  is  insufficient,  since 
defendant  cannot  dictate  under  what  law  plain- 
tlif  shall  bring  Us  action.— Sloai-Sheffield  Steel 
&  Iron  Co.  vTsmith  (Ala.)  Sa 

I  193.  Where  a  complaint  sets  forth  a  valid 
claim  for  general  or  ncnninal  damages,  it  is  not 
open  to  demurrer  by  an  addition  of  a  special 
damage  claim,  though  the  special  damages  are 
not  recoverable ;  bat  the  remedy  is  by  motion  to 
strike,  objections  to  evidence  or  requests  for 
instructions.— Wails  t.  C.  D.  Smith  St  Co.  (Ala.) 
320. 

I  204.  Demurrer  does  not  lie  to  a  part  of  a 
f!Ount  or  plea  except  in  snita  on  bonds  assign- 
ing special  breaches^LoniaTiUe  &  N.  R.  Co.  v. 
McCool  (AU.)  656. 

S  209.  A  demurrer  to  a  complaint  held  to 
make  the  point  of  misjoinder  of  actions  and  par- 
ties.—Southern  Ry.  Co.  V.  Hanby  (Ala.)  334. 

S  214.  The  truth  of  a  legal  conclusion  plead- 
ed is  never  admitted,  even  when  heard  on  de- 
murrer.—Sloss-Sheffield  Steel  ft  Iron  Co.  r. 
Smith  (Ala.)  38. 

I  214.  A  demurrer  to  the  declaration  admits 
ev^ry  material  allegation  thereof,  and  an  affi- 
davit filed  by  another  denying  allegations  there- 
in cannot  affect  the  legal  effect  of  the  facts 
alleged  when  considered  on  demurrer.— Globe  ft 
Rn^rs  Fire  Ins.  Co.  v.  Firemen's  Fund  Fire 
Ins.  Co.  (Miss.)  454. 

I  225.  After  demurrer  is  sustained,  an  offer 
to  amend  comes  too  late. — Godchaux  v.  Hyde 
(La.)  2t;9. 

-VX  ABfEMDED  AHD  8UPPI.EBCENTAL 
PLEADIHOS  AKS  BJBFIXADEB. 

E}ffect  of  amendment  on  limitation  of  actions, 

see  Limitation  of  Actions,  f  127. 
Review  of  decisions,  see  Appeal  and  Error,  It 

195,  681,  959,  1041. 

.  I  236.  Trial  courts  are  vested  with  discretion 
in  allowing  amendments  to  pleadings.— -Morgan 
T.  Eaton  (Fla.)  WH. 

I  248.  An  amended  petition  held  to  state  a 
new  cause  of  action. — Mercantile  Fire  ft  Marine 
Ins.  Co.  T.  Cumberland  Telephone  &  Telegraph 
Co.  (La.)  851. 

I  249.  Amended  counts  held  cliauped  into 
counts  in  assumpsit— Alabama  Great  Southern 
K.  Co.  V.  Norris  (Ala.)  891. 


S  254.  An  objection  that  an  amended  com- 
plaint set  up  a  new  cause  of  action  should  not 
f>e  made  by  donurrer.- North  Italian  Colonial 
Co.  V.  Janovidi-Calufiore  Co.  (Ala.)  339. 

Vn.  SIONATUBE  AND  VEBIFIOAXIOir. 

In  equity,  see  Equity,.  S  313. 

zx.  MOTIOira. 

Review  of  decitltHU,  aee  Aiq^eal  and  Error,  | 

1042. 

I  356.  An  obiectlon  that  an  amended  com- 
plaint set  up  a  new  cause  of  action,  should  be 
made  hy  motion  to  strike. — North  Italian  ('olo* 
nial  Co.  v.  Jauovicb-Calafiore  Co.  (Ala.)  339. 

I  362.  Where  a  complaint  seto  forth  a  valid 
claim  for  general  or  nominal  damages,  it  is  not 
open  to  demurrer  by  an  additi(Hi  of  a  special 
damage  claim,  though  the  special  damages  are 
not  recoveraUe,  but  the  remedy  is  by  motion  to 
strike,  objections  to  evidence,  or  requests  for 
instructionfl.- Walls  v.  C  D.  Smith  ft  Co.  (Ala.) 
320. 

Xn.  ISSUES,  PBOOF,  AKD  VABIAMCE. 

In  pleirdfaig  damages  in  general,  see  Damages, 

i  158. 

7n  particular  eetUma  or  proeeedingt. 
By  parent  for  injuries  to  child,  see  Parent  and 

Child,  S  7. 

Criminal  proseaitions,  see  Indictment  and  In- 

formation,  I  167. 
For  failure  of  carrier  to  deliver  goods,  see  Car^ 

tiers,  i  94. 

For  injuries  at  railroad  crossings,  see  Rail- 
roads. 9  345. 

For  injuries  from  negligence,  aee  Negligence,  | 
119. 

For  injuries  to  passengers,  see  Carriers.  |  315, 
For  injuries  to  servants,  see  Master  and  Serv- 
ant. |  204. 

For  libel  or  slander,  see  Libel  and  Slander,  I 
100. 

For  malicious  proaecutim,  see  Malicious  Prose- 
cution, i  55. 

To  enforce  mechanic's  lien,  ae«  Mechanics' 

Liens,  S  277. 

I  374.  Where  a  single  count  contains  several 
distinct  avermeota.  each  prewntiog  a  substan- 
tial cause  of  action,  proof  of  either  cause  will 
authorize  a  recovery,— Southern  By.  Co.  v.  Lee 
(Ala.)  048. 

S  381.  Where  plaintiff  seeks  to  recover  cer- 
tain land  on  the  possession  of  one  title,  she 
cannot  introduce  anothei>  as  the  basis  of  her 
risht. — Britt  y,  Caldwell-Norton  Lumber  Co. 
(La.)  251. 

I  389.  Exact  correspoodence  of  allegation 
and  proof  is  not  required :  it  sufficing  thst  one 
substantially  corresponds  with  the  other.— 
Southern  Ry.  Co.  v.  Lee  (Ala.)  648. 

I  SSIZ.  Where  a  suit  on  a  contract  in  joint, 
and  the  proof  shows  that  only  one  defendant  is 
liable,  it  is  a  fatal  variance,  and  judgment  can- 
not be  rendered  against  one  alone,  unless  the 
other  is  discharged  on  some  personal  defense. — 
Smythe  v.  Dothan  Foundry  ft  Machine  Co. 
(Ala.)  398. 

{  392.  Where  it  was  alleged  that  a  contract 
was  made  with  plaintiff  by  the  defendants,  and 
the  proof  showed  that  the  contract  was  made  by 
a  partnership  of  which  defendante  were  mem- 
bers, there  was  do  variance.— Austin  v.  Beall 
(Ala.)  657. 

}  399.  If  there  Is  an  entire  lack  of  proof  as 
to  any  material  averment  of  the  complaint,  the 
general  chaige  should  be  given  for  defendanL-* 
Southern  Ry.  Co.  v.  Lee  (Ala.)  648. 
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XHX.  BEFEOTS  AKD  OBJEOTIOlTSi 
WATVEH,  AVJ>  AIDEB  BTT  VEB- 
DIOT  OR  JUDOMElfT. 

Defects  in  iDdlctment  and  ioformatioD.  see  In- 
dictment and  Informatioii,  SI  196.  202. 

Review  of  deciBions  as  dependent  on  presenta* 
tioa  of  question  in  lower  court,  see  Appeal 
and  Brror,  i  185. 

I  409.  In  an  action  a^inst  a  telegraph  com- 
pany, defendant  held  entitled  to  the  amrmativ^ 
charge— Western  Union  Teleeraph  Co.  v.  Al- 
bertville  Canning  Co.  (Ala.)  885. 

S  428.  Where  a  complaint  sets  forth  a  valid 
claim  for  general  or  n(nn!nal  damages,  it  ia 
not  open  to  demnrrer  b7  an  addition  of  a  spe- 
cial damage  claim,  though  the  special  damages 
are  not  recoverable ;  bat  the  remedy  is  by  mo- 
tion to  strike,  objections  to  evidence  or  re- 

Juests  for  instructions.— Walls  v.  C.  T>.  Smith 
:  Ca  (AU.)  320. 

I  430.  Question  of  variance  between  the  terms 
of  a  written  lease  sued  on  under  counts  in  the 
declaration  cannot  be  raised  by  objection  to  evi- 
dence, but  should  be  presents  by  demurrer  to 
the  declaration.— Savage  v.  Ross  (Fla.)  10- 

S  433.  A  party  lield  entitled  to  judgment  oii 
a  fact  proved  though  not  alleged  In  tbe  cmnplaint 
to  which  a  demurrer  was  not  interposed. — Kram- 
er T.  Cwnpton  (Ala.)  351. 

PLEDGES. 

See  Chattel  Hor^ges. 

Right  of  appeal  iu  action  for  redemption,  see 
Appeal  and  Krror,  |  150. 

i  5.  Property  to  be  idedged  most  exist  at 
the  time  of  pledge.— In  re  Pleasant  Bill  Lumber 
Co.  (1m.)  lOlO, 

i  11.  Under  Civ.  Code,  arts.  3152,  3162, 
held,  that  there  wag  no  pledge  of  lumber  as  to 
third '  persons,  where  tbe  pledgee  did  not  ac- 

Iulre  actual  poBsession.— In  re  Pleasant  Hill 
,nmber  Co.  (L«.)  1010. 

POISONS. 

Dismissal  of  appeal  in  prosecution  for  illegal 
sale  of  cocaine,  see  Criminal  Law,  {  260. 

Duplicity  in  indictment  for  mingling  of  poison 
with  whisky,  see  Indictment  and  Information, 
8  125. 

f  9.  It  Is  unnecessary  for  an  Indictment  un- 
der Code  1906,  1  1331,  to  charge  to  whom  the 
poison  belonged,  nor  tbe  food,  drink,  or  medi- 
cine with  which  it  is  mingled,  nor  that  it  was 
in  possession,  ot  the  person  for  whom  it  was  in- 
tended, nor  that  be  was  about  to  or  intended 
to  drink  the  same.— State  v.  Clark  (Miss.)  691. 

POLICE  POWER. 

Of  municipality,  see  Monicipal  Corporations, 

SI  .'>8!>-64l. 
Of  state,  see  Constitutional  X^w,  |  81. 
Particular  subjects  of  regulation,  see  Carriers, 

i  2 ;  Intoxicating  liquors,  f  10 ;  Sunday. 

POLICY. 

Of  insurance,  see  Insurance. 

POLITICAL  RIGHTS. 

Suffrage,  see  Elections. 

POLLING  PLACES. 

See  Elections,  |  201. 

POPULAR  VOTE. 

Adoption  ot  stock  laws,  see  Animals,  S  50. 


Submisdon  of  Issnance  of  drainage  bonds,  see 

Draius.  1  18. 
To  determine  issuance  of  conntr  bonds,  see 

CbunUes,  |  17a  •*  — . 

POSSESSION. 

See  Adverse  Possession. 

Bona  fide  purchasers  from  penon  In  poasessjcu, 

see  Sales,  |  234. 
Declarations  by  person  in  poBsessiui  or  contml 

oE^roperty  as  to  possesion,  see  Eividence,  | 

Of  adulterated  milk  fbr  sale.  Me  Food.  |  14. 
Of  defendant  in  action  for  recovery  of  posses- 
sion, see  Siectmmt,  |  19. 
Of  demised  premiaes,  see  Landlord  and  Tenant, 

f  132. 

Of  personal  property,  remedies  for  recovery, 

see  Detinue;  Replevin. 
Of  pledged  property,  see  Pledges,  |  11. 
Of  property,  statement  in  claim  of  mechanic's 

lien,  see  Mechanics'  Liens,  i  137. 
Of  real  property,  remedies  for  zecovexy.  see 

Ejectment;  Forcible  Entry  and  Detainer,  S| 

4-17. 

Prior  possession,  element  of  right  of  actitMt,  see 

Forcible  Entry  and  Detainer,  {  9- 
Retention  by  grantor,  element  of  fraud  as  to 
-creditors  or  subsequent  purchasers,  see  Fmod- 

□lent  Conveyances,  |  ivL 
Right  of  possession,  element  of  ririit  of  action, 

see  Trover  and  Converrion,  I  10. 
To  support  action  to  qoict  tiue,  see  QnietiD- 

Title.  I  12. 

POSSESSORY  ACTION. 

Joinder  with  petitory  action,  see  Action,  {  S2. 

POSSESSORY  WARRANT. 

Actions  for  recovery  of  personalty  founded  on 

right  of  possession,  see  Replerin. 
Actions  for  recovery  of  personalty  founded  on 

right  ol  property,  see  Detinue. 

POSTAL  CLERKS. 

A^^^Bsengers,  see  Carriers,  H  241,  317.  337, 


POSTPONEMENT. 


Continuance  of  criminal  proaeentions,  see  Crim- 
inol  Law,  H  575,  603. 

POWERS. 

Of  attorney,  see  Principal  and  Agent. 

Of  sale  in  mortgage,  see  Mortgages,  |  33S. 

PRACTICE. 

Rules  by  court,  see  Courts,  |  79. 

/ft  particidar  civil  action*  or  proeeedimgt. 

See  Account,  Action  on :  Assumpsit  Action  of ; 
AttachoKnt,  |  308;  Bankruptcy;  Certiorari. 
|i  40,  70;  Detinue;  Ejectment.  H  oa  05. 
100:  Execution;  Forcible  Entry  and  Detain- 
er, is  4-17;  Oamishment,  H  144.  148:  Ha- 
beas Corpus,  H  76,  99;  Injunction.  i|  118, 
143-172:  Mandamus,  H  100,  172;  Partittun. 

8 74,  114;  Problbition,  I  28;  Quieting  Title. 
35,  52;  Real  Actions,  |  8:  Replevin;  Tm- 
pasB,  If  47,  68 :  Trover  and  OaTCrsion,  H  1(1- 
46;  Woric  and  Labor,  H  1».  2a 
Accounting  by  receiver,  see  Receivers,  ff  200, 
202. 

Appointment  of  executor  or  administrator,  see 

Executors  and  Administrators,  {  20. 
Appointment  of  receiver,  see  Receivers,  H  2&- 

Assessment  of  damages,  see  Daifiages,  |  21& 
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Between  shareholders  and  offioen  or  agenU  of 
oorporatioD,  see  Corporations,  }  320. 

By  or  against  assignee  or  assignors,  see  Assign- 
ments. I  137. 

Br  or  against  banks  in  general,  see  Banks  and 
Banking.  |  228. 

By  or  against  corporations  In  general,  see  Cor- 
porations,  U  003-018. 

By^or  against  execotora  or  admiaUtratom,  see 
Execnton  and  Admlnistiatoia,  1  443. 

By  or  against  firms  or  partners,  see  Partner* 
ship,  Si  216,  219. 

By  or  against  foreign  corporations,  see  Corpo- 
rations, fi  672. 

By  or  uafnst  insane  persons,  see  Insane  Per- 
sons, I  94. 

By  or  against  mnnicipal  corporations,  see  Mn- 

nicipol  Corporations.  U  lOSl,  1038. 
B|  or  against  lesuUnderment  we  Remaindem, 

By  or  against  states,  see  Statea.  |  IVl. 

By  or  against  trusten  in  bankmptcy.  see  Bank- 

mptcy,  I  302. 

By  owners  of  property  wrongfully  taken  for 
pnblic  use,  see  Eminent  Domain.  U  2({8,  284. 

For  assault  and  battery,  see  Assault  and  Bat- 
tery. H  19,  24. 

For  breach  of  contract  of  sale,  see  Sales,  H 
382-388,  418. 

For  causing  death,  see  Death,  |fi  96.  99. 

For  conspiracy,  see  Conspiracy.  I  l7. 

For  contempt,  see  Contempt,  II  37.  66. 

For  divorce,  see  Divorce,  if  124,  174. 

For  equitable  relief  against  Judgment,  see  Judg- 
ment, 8  400. 

For  failure  of  carrier  to  deliver  or  for  misde- 
livery of  goods,  sse  Carriers,  f  94. 

For  false  imprisonment,  see  False  Imprison- 
ment. H  20,  SS. 

For  fraud,  see  B^nd,  f  64. 

For  injuries  at  railroad  crossings,  see  Rail- 
roads, fj.  340-301. 

For  injuries  by  servants,  see  Master  and  Serv- 
ant, ii  325.  332. 

For  injuries  from  acddents  to  trains,  see  Rail- 
roads, fi  297. 

For  injuries  frran  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  fifi  816~ 
822. 

For  injuries  from  fires  caused  by  operation  of 

railroad,  see  Railroads,  U  480-485. 
For  injuries  from  negligence  In  general,  see 

Negligence,  SI  119-138. 
For  Injuries  from  negligence  or  default  in  trans- 
missicm  or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  $| 


For  injnries  from  ceeligent  use  of  street,  see 
Municipal  Corporations,  f  706. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  |  489. 

For  injuries  to  licensees  or  trespassers  on  rail- 
road property  in  general,  see  Railroads,  f  282. 

For  injuries  to  passengers,  see  Carriers,  11  314, 
321,  343. 

For  injuries  to  persona  on  or  near  railroad 
tracks,  see  Ralfroada,  H  89&-4D0. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Bailroada,  |  118. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant,^! 256.  290. 

For|udgment  by  default,  see  Judgment,  M  101- 

For  libel  or  slander,  ape  Libel  and  Slander,  H 

77.  100-109.  120,  121.  123.  124. 
For  loss  of  or  injury  to  goods,  see  Carriers,  H 

132,  136. 

For  loss  of  or  injury  to  live  stock,  see  Car- 
riers, fil  227,  229. 

For  loss  of  services  of  child,  see  Parent  and 
ChUd,  I  7. 

For  inaUciona  prosecution,  see  Matldoua  Proa* 
ecntion.  H  47,  72. 

For  new  trial,  see  New  Trial,  H  117-162. 

For  obstruction  of  or  encroachment  on  high- 
ways, see  Highways,  i  160. 


For  ^r^aM  money  on  sale  of  goods,  aee  Sales, 

For  separate  maintenance,  see  Ilasband  and 

Wife.  I  298%. 
For  wrongful  attachment,  see  Attachment,  91 

'373,380. 

On  iMiit  bonds  or  undertakings,  see  Bail.  |  94. 
On  biUs  or  notes,  aee  Bills  and  Notes,  IS  404- 
023. 

Pndiate  proceedings  and  actions  relating  to 
wills  or  probate,  see  Wills,  fi  420. 

Scire  facias  to  enforce  tnil  lx>nd,  see  Bail,  fi  94. 

Settlement,  signing,  and  Sling  of  bill  of  excep- 
tions, see  Ejzoeptions,  Bill  of,  fifi  36-06. 

To  annul  marriage,  see  Marriage,  H  08,  60. 

To  cancel  written  instruukent,  see  Cancellation 
of  Instruments,  fi  32. 

To  correct  or  set  aside  sssessment  or  for  re- 
assessment, see  Taxation,  I  600. 

To  enforce  assessment  for  public  improvement, 
see  Municipal  Corporations,  H  626.  686. 

To  enforce  dissolation  of  coriMration,  see  Cor- 
porations, ft  612,  014. 

To  enforce  liability  of  stockholderiS  BOe  Cor- 

'  porations.  {  282. 

To  enforce  medianie's  lien,  see  Mechanics* 

Liens,  fifi  268,  804. 
To  enforce  specific  performance,  see  Specific 

Performance,  fifi  108,  114. 
To  enforce  taxes,  see  Taxation.  U  072.  679.  089. 
To  establish  and  determine  claime  to  property 

attached,  see  AtUchment,  fi  306. 
To  establish  and  enforce  trust,  see  Trusts,  1 

365. 

To  establish  private  roads,  see  Private  Roada, 

To  foreclose  mortgage,  see  Mortgages,  ||  S80, 

468. 

To  redeem  from  mortgage  sale,  see  Mortgages, 
H  014,  621.  . 

To  reform  written  instrument,  see  Reformation 
of  Instruments,  |  40. 

To  sell  pn^rty  of  decedent,  see  Executors  and 
Administratora,  IS  332,  385. 

To  set  aside  fraudulent  conveyance,  see  Fraud- 
ulent Conveyances,  Si  218-!^. 

Particular  proceedingt  in  actions. 

See  Abatement  and  Revival  j  Damages,  fifi  150, 
210 ;  Dismissal  and  Nonsuit ;  Evidence  ;  Exe- 
cution ;  Judgment;  Judicial  Sales;  Jury:  Lim- 
itation of  Actions ;  New  Trial ;  Parties ;  Plead- 
ing ;  Reference ;  Stipulations  ;  Trial ;  Venue. 

Appointment  of  guardian  ad  litem  or  next 
friend,  see  Insane  Persons,  fi  94. 

Demurrer  to  evidence,  see  Trial,  fi  150. 

Directing  verdict,  see  Trial,  Sfi  109-171. 

Examination  of  witnesses,  see  Witnesses.  Sfi 
236,  290. 

Instructions  to  jury,  see  Trial,  fifi  186-296. 

Notice  of  pendency  of  action,  see  Lis  Pendens. 

Settlement,  signing,  and  filing  ot  bill  of  ex- 
ceptions, see  Excentions.  Bin  of.  SI  36-56. 

Transfer  of  causes  nom  one  state  court  to  an- 
other, see  Courts,  Sfi  485,  487. 

Particular  remcdiei  in  or  incident  to  actiont. 
See  Attachment;  Discovery;  Garnishment ;  In- 
junction;  Receivers;  Sequestration. 
Stay  of  proceedings,  see  Action,  |  69. 

Procedure  in  criminal  protecutiont. 
See  Bail,  fifi  43-94;  Criminal  Law;  Grand  Ju- 
ry; Indictment  and  Information;  Jury. 
Habeas  corpus  proceedings,  see  Hatteas  Corpus. 
Search  warrant,  see  Searches  and  Seizures. 

Procedure  in  exercite  of  special  or  i^ited  juris- 
diction. 

Bankruptcy,  see  Bankruptcy. 
Equity,  see  E^quity. 

Justices'  courts  in  civil  cases,  see  Justices  of 

the  Peace,  fi!  75,  84. 
Probate  and  administration,  see  Executors  and 

Administrators,  SI  20,  314,  332,  335,  500. 
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By  debtor  prior  to  bankruptcy  proceedings,  see 
Buk:   


Procedure  in  or  by  particulaT  courts  or  tribunaU, 
See  Courts ;  Justices  of  the  Peace,  S|  174.  200, 
Courts  of  appellate  jurisdiction  In  partioolai 

states,  see  Courts,  {  224. 
Maaicipal  courts,  see  Courts,  {  189. 

Proceivre  on  review. 
See  Appeal  and  Error ;  Certiorari,  II  40.  TO ; 
Criminal  Law,  H  1019,  1188;  £koeptions, 
BiU  of;  New  Trial. 

PRAYER. 

For  inatructiona,  aee  Criminal  Law,  H  829. 830; 

Trial.  M  266.  261. 
For^lief  In  petitorr  action,  see  Beal  Actions, 

PREDICATE. 

For  impeodunait  of  witneaseo,  oee  Wltneasei,  I 

388. 

PRE-EXISTING  LIABILITY. 

As  condderatlon  for  conveyance  or  other  trans- 
fer, sufficiency  as  to  creditors  or  subsequent 
purchasers,  aee  Fraudulent  ConTeyaaces,  {  87. 

PREFERENCES. 

By  carrier,  see  Carriers,  f  13. 
itor  prior  to  bankrup 
kruptcy,  H  1S4.  169. 

PREJUDICE. 

Ground  for  reversal  In  civil  actions,  see  Appeal 
and  Error,  fi  1026,  1008. 

tiround  for  reversal  in  criminal  (^aes,  see  Crim- 
inal Law,  Sf  1162,  1177. 

PRELIMINARY  EVIDENCE. 

Proof  of  execution,  and  authentication  of  docu- 
ments offered  in  evidence,  see  Kvidence,  S  378. 

PRELIMINARY  INJUNCTION. 

See  InJnncUoo,  IS  143-172l 

PREMATURE  APPEAL 

See  Appeal  and  Error,  i  837. 

PREMEDITATION. 

Element  of  murder,  see  Homicide,  %%  166,  158, 
286. 

PREMIUMS. 

Insurance  premiums,  aee  Insurance,  i  187. 

PREROGATIVE  WRITS. 

See  Certiorari;  Habeas  Corpus;  Mandannis; 
Prdiibition;  Quo  Warranto. 

PRESCRIPTION. 

See  Limitation  U  Actions. 

PRESENTATION. 

Of  claims  Ofoinst  estate  of  decedent,  aee  Bz- 
eciftota  and  Admlnistraton,  i  22t}. 

PRESS. 

See  Newspapers. 

PRESUMPTIONS. 

In  civil  actions,  see  Evidence,  SS  67-83.  . 
Of  capacity  of  minor,  see  Infants,  i  2. 


On  appeal  or  writ  of  error  in  civil  artions.  w- 
Appeal  and  Error.  H  900.  938.  1031. 

On  appeal  or  writ  of  error  fn  criminal  prosecn- 
tioos,  aee  Criminal  Law,  |  llt^ 


PRETENSE. 


See  Fraud. 


PREVENTIVE  RELIEF. 

See  Injunction. 

PRICE. 

Of  foods  Bold,  aee  Sales,  %%  340-364. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  S  73;  Homicide,  |f  83.  2SI. 

PRINCIPAL  AND  AGENT. 

See  Master  and  SemuiL 

Agency  in  paHeular  rrlation*.  ejflofs,  or  ocnr- 
pationt. 

See  Attorney  and  Client;  Banks  and  Bankimc. 

fl  109.  114;  Brokers;  Insurance,  H  73.  »!, 

375,  376,  5{i6. 
Aftency  of  partner  fur  Arm,  see  Partnetshlp,  H 

161,  164. 

C^^i^e^BfOtts,  see  Corporatioiis,  ||  308k  SaiK 

I.  THE  RELATION. 

(A)  CreatloM  mnA  Bxistemce. 

I  24.  Evidence  in  trespass  held  sufBcient  to 
go  to  tlie  jury  on  the  queetion  of  tbe  person.* 
committing  the  trespass  being  repiesentatlTCe  of 
defendant.— Home  TelephMie  Co.  Robertson 

(Ala.)  65o. 

n.  MTITUAL  BIGHTS,  DVTIE8.  AHD 
TifABITirriES. 

Corporate  officers  and  agents,  see  Corporations. 
irSOS,  820. 

(A)  B!scc«MoB  of  AarvBer. 

I  70.  One  employed  to  act  as  agent  for  ac- 
otber  in  a  transaction  requiring  his  judKment 
or  personal  infiuence  cannot  also  act  as  ajrent 
for  another  without  the  principal's  consent.— 
Bnmham  City  Lumber  Co.  t.  Rannie  (Fla.) 
617. 

(B)  Comp«BMttoB  mmd  Llea  •(  AB«at> 

Brokers,  aee  Brokers,  ||  54-67. 

m.  BIGHTS  AMD  LtABEUTIES  AS  TO 
TKIBD  PEBSOMB. 

Authority  to  give  warning  against  trespass,  see 
Trespass,  |  81- 

Brokers,  see  Brokers,  S  96. 

Uability  of  master  for  injariea  to  tUrd  persons 
by  acts  or  omissions  of  servanta  or  independ- 
ent contractors,  see  ICaster  ai^  Servant,  H 
801,  832. 

(A)  Pmr«m  of  Assat. 

Authority  of  agents  of  corporations  in  seneral. 

see  Corporations.  H  423-432. 
Authority  of  attorney,  see  Attorney  and  Client, 

S  88. 

Insurance  agents,  see  Insurance,  H  375.  376. 

I  90.  A  principal  is  liable  for  the  acts  of  hb 
agent  done  within  the  scope  of  bis  apparuit  an 
thority,— Kramer  t.  Oompton  (Ala.)  35L 

f  09.  The  acts  of  an  agent  performed  with- 
in the  scope  of  his  authority,  new  binding  upon 
the  principal.— 2!tna  Ina.  Co.  t.  Holmes  (Fla.) 
801. 
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<C)  VMvtkorbwA  md  WwMtcrfal  Aata. 

Of  iiuiurattce  igeata,  Me  ImonDce,  | 

{  150.  A  princitMtl  not  llaUe  for  the 
act  of  hffl  agent,  which  is  not  within  the  turaal 
itcope  of  the  actnal  or  apparent  authority  of 
the  agent— White  t.  Lee  (Mias.)  20e. 

(D)  RsUfloatlom. 

Of  acts  ot  eo^iate  offloen  and  agents,  see 
Banto  and  BanhiiuE,  |  114;  Corporationai,  | 
426. 

PRINCIPAL  AND  SURETY. 

See  Guaranty. 

Bight  of  action  by  anrety  to  set  aside  fraudu- 
lent conveyance,  see  Frandulent  Craveyances, 
S  21& 

Rureties  on  boil  bond,  see  Ball. 

Sureties  on  officers*  bonds,  see  Officers,  i  128. 

m.  DISCHAROE  OF  SURETT. 
On  bond  of  treaiorer  of  levee  board,  see  Levees, 

Biaanri  akd  wbmxsbub*  of 

SUBETT. 

Commencement  of  adverse  poBsesaion  by  fraud- 
ulent grantee  ot  principal,  see  Adverse  Posses- 
sion, f  42. 

<B)  As  t«  Principal, 

Accrual  of  cause  of  action,  see  Limitation  of 
Actions,  i  66. 

Action  by  mrety  to  set  aside  fraudulent  con- 
veyance, see  Frandulent  Conveyances,  {  218. 

Evidmce  fn  action  to  set  aside  fraudulent  con- 
veyance, see  Fraudulent  Conveyancefi,  i  205. 

iPleadlng  in  action  to  set  aside  fraudulent  con- 
veyance, see  Fraudulent  Conveyances,  8  236. 

I  182.  A  surety's  right  to  reiminiFBement  is 
limited  to  the  value  <n  the  interest  and  costs 
with  which  he  has  parted  In  satisfaction  of  the 
debt— Smith  v.  Pitts  (Ala.)  402. 

PRIOR  ADJUDICATION. 

operation  and  effect  In  general,  see  Judgment, 

II  668-747.  • 

PRIORITIES. 

Between  Judgments  and  other  liens  or  claims, 

see  Judgment,  H  787,  788. 
Of  claims  against  property  in  bands  of  receiver. 

see  Beceivers,  U  l^lti2. 
Of  mortgages,  see  Mortgages,  |  134. 

PRISONS. 

See  Convicts;  lUse  Imprisonment 

PRIVATE  NUISANCE. 

See  Nuisance,  H  1*  6< 

PRIVATE  ROADS. 

I  2.  On  trial  de  novo  in  the  circuit  court  on 
appeal  on  the  question  of  compensation  in  pro- 
c:eeaingB  to  establish  a  private  road,  luild,  that  a 
requested  charge  that  the  jury  should  not  con- 
aider  any  assessment  of  compensation  hereto- 
fore made  in  the  commissioners'  court  should 
hare  been  given. — Ballard  v.  Cook  (Ala.)  147. 

I  2.  Code  1907,  {  6776,  does  not  authorize 
an  appeal  from  acts  of  commissioners'  court  io 
estawlshing  a  private  toed.— Ballard  t.  Cook 
(Ala.)  147. 

PRIVILEGE. 

Franchises  In  general,  see  Franchises. 


Orants  of  privil^s  by  mnnldpal  corporations, 
ri^t  to  use  street  for  purpose  other  than 
highway,  see  Municipal  Corporations,  8  682. 

License  tax  on  privileges,  see  Incenses,  |i  7.  ,32. 

On  logs  or  lumber,  see  Logs  and  Logging,  }  28. 

PRIVILEGED  COMMUNICATIONS. 

See  Ubel  and  Slander,  H  41,  51. 

PRIVITY. 

With  party  to  action,  conclusiveness  of  adjudi- 
cation, see  Judgment,  |{  668,  702. 

PROBABLE  CAUSE. 

For  prosecution,  fee  Malicioot  Prosecation,  H 

Id,  21. 

PROBATE. 

Of  will,  see  WiIl^  f  420. 

PROBATE  COURTS. 

See  Courts,  i  475. 

PROCEDURE. 

See  cross-references  under  Practice. 

PROCEEDS. 

Of  collection  by  bank,  rights  and  liabilities,  see 
Banks  and  Banking,  f  166. 

PROCESS. 

Want  of  or  defects  in  process  or  notice  as 
ground  for  collateral  attack  on  jodgment,  see 
Judgment,  |  400. 

fn  actiopt  caain»t  partioular  elosiM  of  person*. 

See  Corporations,  f  S07. 

In  particular  actiona  or  proceedingt. 
Criminal  prosecutions,  see  Criminal  Law,  SS 
217,218. 

Ptulienlar  forma  of  lorita  or  other  proce$t. 

See  Ortiorari ;  Execution;  Garnishment;  Ha- 
beas Corpus;  Mandamus;  Prohibition ;  Quo 
Warranto ;  Iteplevin  ;  Sequestration. 

U.  SEBVIOfi. 

In  actions  against  corporations  fn  general,  see 
Corporations,  |  GOT. 

(B)  Retnra  sm<  Proof  of  Sorrtee. 

In  execution  proceedings,  see  Execution,  8  383. 

XV.  ABVSE  OF  FBOOESS. 

False  imprisonment,  see  False  Imprisonment. 
Malicious  prosecution,  see  Malicious  Prosecu- 
tion. 

V^QgfuI  attachment,  see  Attachment,  88  373. 

PRO  CONFESSO. 

Decree  in  equity,  see  Banity,  |  41& 

PROFANITY. 

Profane  swearing  as  disorderly  condnct,  see  Db- 
orderly  Conduct. 

PROFITS. 

Loss,  element  of  damage  in  general,  see  Dam* 
ages,  I  40. 

Loss  as  element  of  damages  for  breach  of  con- 
tract of  sale,  see  Sales,  |  884. 

Beceiver  <A  rents  and  profits  in  action  to  fore- 
close mortgage,  see  Mortgages,  8  468. 
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Rtgbt  of  carrier  for  Bpeclal  services,  we  Cu- 
rlers, t  188. 

PROHIBITION. 

Against  proceedings  in  other  courts,  concurrent 
and  conflicting  jurisdictioit  ot  state  courta,  see 
Courts.  1  4fil0. 

Of  traffic  in  iotozlcating  liquors,  see  Intoxlcs- 
ting  Liquors. 

Prohibitory  Injnnction,  see  InJuDctlon. 

L  NATUBE  AND  OBOUHSS. 

I  9.  Prohlbltioa  may  be  resorted  to,  to  pre- 
vent vexatious  prosecution  under  a  void  ordi- 
naoce,  but  not  to  prevent  prosecutions  under  a 
valid  ordinance.— Hurley  v.  City  of  Coriotb 
(Hlas.)  693. 

f  10.  Trial  court  held  devested  of  jurisdiction 
upon  a  suspensive  appeal  by  tbe  state  in  pro- 
cpedings  to  forfeit  a  corporate  cbarter,  bo  that 
prohibtttoD  would  lie  to  restrain  funher  pro- 
ceedings.— Btate  ex  rel.  Ouion  v.  People's  Fire 
Ins.  Co.  of  New  Orleans  (La.)  120. 

n.  JUBXSDIOTION,  FROOEEDnrCW, 
ANB  BElilEF. 

I  28.  A  finding  of  tbe  trial  judge  on  a  trial 
for  selling  spirituous  liquon  in  violation  of  Rev. 
St.  8  910,  held  not  renewable  in  tbe  Supreme 
Cmtrt  on  profaiUtioiL— State  v.  Le  Blanc  (Ui^ 

PROMISE. 

See  Contracts. 

To  answer  for  debt,  default,  or  miscarriage  of 
auDtber,  see  Frauds.  Statute  of,  S  33. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

See  Criminal  Law,  H  381-570;  Discovery;  Evi- 
dence; Witnesses. 
Burden  ot  proof  in  general,  see  Evidence,  }  90. 
Of  loss  under  insurance  policy,  see  Insurance, 
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ler  of  proof,  see  Criminal  Law,  H  ^>  086; 
Trial.  8f  62,  68. 
Pleading  and  proof,  see  Indictment  and  Infor- 
mation, f  167 ;  Pleading,  8S  374.  39». 
Reception  of  evidence  at  trial  of  civil  actions 

in  general,  see  Trial,  H  45-105. 
Receptioa  of  evidence  at  trial  of  criminal  caus- 
es in  general,  see  Criminal  Law,  If  673,  086. 

PROPERTY. 

Affected  by  judgment  Uen,  see  Judgment,  8  777. 

Assets  of  estate  of  decedent,  see  Executors  and 
Administrators,  |  39. 

CoDRtitutional  guaranty  of  right  of  property, 
see  Constitutional  Law.  |8  278,  297. 

Description  in  deed,  see  Deeds,  |  111. 

EixemptioQs,  see  Homestead,  8  iO. 

Subject  of  assessment  for  municipal  improve- 
ments in  general,  see  Municipal  Corporations, 
8  42t!. 

Subject  of  execution,  see  Execution,  §  37. 
Subject  of  sale  under  order  of  court,  see  Exec- 
utors and  Administrators,  8  320. 

Of  particular  cUutes  of  peraoiu. 
See  Partnership.  1 183 ;  Railroads.  1  72. 
Infants,  see  Infants,  I  30. 

Married  women,  see  Husband  and  Wife,  H  137, 

151. 

Particular  ettatct  or  inleresfs. 

See  Dower;  Remainders. 

Community  and  separate  property,  see  Husband 
and  Wife.  88  254.  27U. 


Married  woman's  separate  pnqieity,  ae*  Hns- 
band  and  Wife,  88  137,  151.  • 

Particular  apeciea  of  propertjf. 
See  Animals:  Fixtures;  Franchises;  Mines  and 

Minerals;  Waters  and  Water  Courses. 
Corporate  stock,  see  Corporations.  fS  131. 
Logs  and  lumber,  see  Li^  and  Loninc- 
Railroad  right  of  way,  see  Kailroada,  {  72. 

Remedies  involving  or  affecting  property. 

See  Attachment;  Detinue ;  Ejectment ;  Ex- 
ecution ;  Forcible  Kntry  and  Detainer.  H  4- 
17;  Frauilulent  Conveyances;  Garuishment; 
Judicial  Sales ;  Lis  Pendens :  I'tirtition : 
Quieting  Title;  Real  Actions;  Replevin; 
Searches  and  Seizures;  Sequestration;  Sgie- 
cific  Performance  ;  Trespass.  I8  47,  tiS;  Tro- 
ver and  Conversion.  {{  16-4U. 

Bankruptcy^  proceedings,  see  Bankruptcy. 

Condemnation  proceedings,  see  Eminent  Do- 
main, IS  268.  281. 

Enforcement  of  mechanics'  liens,  see  Mecban- 
ics'  T^ens. 

Establishment  of  claim  to  attached  property, 

see  Attachment,  |  306. 
Foreclosure  of  mortgages,  see  Mortgafes,  || 

3S8,  380,468w 
Injuries  to  property,  damages,  see  Damages.  K 

105,  138. 

Redemption  from  mortgage  sale,  see  Mortgagee, 
88  614,  621. 

Setting  aside  transfer  in  fraud  of  creditonc  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyances, ir  218-296. 

Trantfcra  and  other  rnattert  affecting  title. 

See  Adverse  Possesslou;  Assignments;  Assign- 
ments for  Benefit  of  Creditors;  ChattH 
Mortgages;  Deeds :  Descent  and  Distribu- 
tion; Gifts;  Mortgages;  Partition:  Pledges. 

Dedication  to  public  use,  see  Dedication. 

Sale,  see  Sales;  Vendor  and  Purchaser. 

Sale  of  property  of  decedent,  see  Executors  and 
Administrators,  ffi  328~3SS. 

Taking  tot  puWic  use,  see  Eminent  Domain. 

Offentet  ag^ntt  or  invotving  propertp. 
See  Forgery  ;  Larceny ;  Xuisance ;  Beceivlng 

Stolen  Goods ;  Trespass,  Sf  81,  SS. 
EknbezclemenL  see  Embesslement. 
Injuring  or  killing  animals,  see  Animals,  |  45l 
Sate  by  possessor,  see  Sales,  8  234. 
Slander  of  property,  see  Libel  and  Slander.  | 

140. 

8  4.  Wliile,  in  an  action  for  trespass  and  for 
the  statutory  penalty  for  cutting  trees,  owner- 
ship or  title  to  land  may  be  inquired  into,  such 
is  not  true  as  to  purely  personal  actions*  sacfa 
aa  trover,  detinue,  assumpsit,  replevin,  etc. — 
Aldrich  Mining  Co.  v.  Pearce  (Ala.)  911. 

I  5.  When  any  part  of  the  freeliold,  such  as 
coal,  minerals,  sand,  gravel,  crops  or  fixinies. 
etc.,  are  severed  from  tbe  freehold,  th^  become 
personalty,  and  an  action  of  trover,  detinue,  or 
other  personal  action  may  be  brought  to  recuvrr 
the  property  as  a  chattel,  or  for  damages  for  the 
conversion. — ^Aldrich  Mining  Co.  v.  Pearce 
(Ala.)  911. 

I  7.  There  is  and  must  be  title  to  all  things 
real  or  personal,  if  once  subjected  to  ownerafaip. 
as  in  alwence  of  a  taker,  on  decease  of  the  own- 
er, property  escheats  to  the  state.— Soothem 
Hardware  &  Supply  Co.  v.  Lester  (Ala.)  328L 

8  7.  Title  may  be  of  several  kinds,  anaoag 
them,  absolute,  conditional,  equitably  and  legaL 
—Southern  Hardware  &  Supply  Co.  t.  Lester 
(Ala.)  328. 

8  8.  Certain  matters  held  not  a  rati&catitA 
of  a  deed.— Coulaon  v.  Scott  (Ala.)  436. 

PROPOSALS. 

Bids  for  contracts  with  municipal  corpora- 
tions, see  Municipal  Gorporatious.  |  336. 
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PROTECTION. 

Equal  protection  of  the  lawa,  see  OonsUtotlon- 

al  Law,  H  212,  247.  „ 
Of  infants,  see  Infants,  ||  18,  20, 

PROVINCE  OF  COURT  AND  JURY. 

S«e  Criminal  Law,  |i  736,  763,  704;  Trial,  H 
]34-171,  186-10^. 

PROVISIONAL  REMEDIES. 

See  Attachment;  Ball;  Garnishment;  Injunc* 

tion ;  Beceivers;  Sequestration. 
Review  of  decisions,  see  ADpeat  and  Error,  H 

865,  10B4. 

PROXIMATE  CAUSE. 

Of  InjiiiT  in  general,  see  Negligence,  fj  56, 
02.  82. 

Of  injury  to  serrant,  see  Master  and  Servant, 
II  06,  129. 

PUBLICATION. 

In  official  newspapers,  see  Newspapers. 
Of  intention  to  applr  tot  legisiation,  see  Stat- 
utes. I  8%. 

Of  notice  of  county  bond  election,  see  Coun- 
ties, I  178. 

Of  notice  of  receiver's  sale,  see  Receivers,  { 
134. 

PUBLIC  CORPORATIONS. 

See  Counties;  Municipal  Corporations. 
I>rainage  and  reclamation  districts,  see  Drains, 
I  18. 

Levee  districts,  see  Levees,  If  10,  IL 

PUBLIC  DEBT. 

See  Counties.  H  152-178 ;  Municipal  Corpora- 
tions, H  018-1000. 

PUBLIC  DOMAIN. 

See  Public  Lands. 

PUBLIC  FRANCHISES. 

Sea  Frandiises. 

PUBLIC  FUNDS. 

See  Coaatiea.  »  152-178;    Municipal  Cor- 
pontions,  H  918-lOOa 

PUBLIC  GRANTS. 

Bee  Franchises;  Public  Lands. 

PUBLIC  HEALTH. 

See  Health. 

PUBLIC  HIGHWAYS. 

See  Hicbways. 

PUBLIC  HOLIDAYS. 

See  HoUdays- 

PUBLIC  IMPROVEMENTS. 

See  Drains;    Highways;    Levee*;  Municipal 

Corporations,  If  26&-686. 
SahJecta  and  titles  of  acts  lelaUng  to  public 

works,  see  Statutes,  |  123. 


PUBLIC  LANDS. 

n.  SURTET  AlfD  mSPOSAI.  OF  LANDS 
OF  UNITED  NTATES. 

(F)  Swaasp  maM  Orerttowed  iMids. 

K  58.  The  swamp  land  acts  of  Congress  of 
1840  and  1850  (0  Stat.  352,  c.  87;  0  Stat.  510. 
c.  84)  convey  grants  of  land  in  pnesenti.  and  aa 
soon  as  the  land  inured  to  the  state  government 
as  swamp  land  the  title  referred  back  to  the 
daten  of  the  original  grants  under  such  acts. — 
Hartigan  v.  Weaver  (La.)  674. 

I  61.  Act  No.  215  of  1908.  providing  for  the 
sale  of  ail  lands  owned  by  the  state  or  any  of 
the  levee  boards  at  public  auction,  does  not 
affect  a  prior  contract  made  by  the  levee  board. 
—Hartigan  t.  Weaver  (La.)  674. 

X  61.  The  president  of  the  levee  board  having 
conveyances  from  the  state  recorded  in  the  re- 
corder's office,  the  board  has  autliority  to  sell 
the  property  sod  execute  contracts  therefor^ 
Hartigan  v.  Weaver  (La.)  074. 

PUBLIC  LAWS. 

See  Statutea. 

PUBLIC  NUISANCE 

See  Nuisance,  |  72. 

PUBLIC  OFFICERS. 

See  Officers. 

PUBLIC  POLICY. 

Validity  of  contracts,  see  Gontracts.  H  108. 
138. 

PUBLIC  PROPERTY. 

Assessment  of  for  public  improvements,  see 

Municipal  Corporations,  |  426. 
Taxation  of,  see  Taxation,  |  183. 

PUBLIC  REVENUE. 

See  Taxation. 

PUBLIC  SALES. 

See  Judicial  Sales. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  S|  29,  154. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Corporations;  Railroads;  Street 

Itailroads. 

Electric  light  and  heating  companies,  see  Elec- 
tricity. 

Ferry  coin[>aDies,  see  Ferries. 

Grant  of  rights  in  streets,  see  Municipal  Cor- 
porations, I  682. 

Steamboat  companies,  see  Shipping. 

Telegraph  and  telephone  companies,  see  Tele- 
graphs and  Tel^hones. 

Water  companies,  see  Waters  and  Water  Cours- 
es, U  201.  203. 

PUBLIC  USE. 

Dedication  of  proptxtj,  see  Dedication. 
Taking  prcnerQ^  fyt  public  use  in  general,  eee 
Eminent  Domain, 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  H  201,  203. 
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PUBLIC  WAYS. 
PUBLIC  WORKS. 

See  Counties:   Drains;   HlghwaTs;  Lerees; 

Mnnlcipal  Corporatioos.  iS  2tt&-48a. 
Subjects  and  titles  of  acts  relating  to,  see 

Statutes,  i  m. 

PUBLIC  WRONGS. 

Persons  entitled  to  maintain  judicial  proceed- 
ings, see  Action,  I  18. 

PUNISHMENT. 

Corporal  pnnldimeht  of  cmrict,  see  Convicts, 
I  10. 

PUNITIVE  DAMAGES. 

For  libel,  see  Libel  and  Slander,  t  120. 
For  malicioait  proBecntlwi,  see  Malicious  Prose- 
cution, S  68. 

PUPILS. 

In  public  scbools,  see  Scbools  and  School  INs- 
tricts,  I  158. 

PURCHASERS. 

See  Sales;  Teodor  and  Parchaeer. 

PURE  FOOD  UWS. 

See  Food. 

PUTTING  IN  DEFAULT. 

On  contract  for  education  of  ohildred  on  di- 
vorce of  parents,  see  Divorce,  S  207. 

QUALIFICATIONS. 

Of  expert  witnesses,  see  Bridence,  H  B89%, 

545. 

Of  jurors,  see  Jury,  |  47. 
Of  witnesses  in  seneraL  see  'Witnesses,  U  37, 
ISO. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUASHING. 

Certiorari,  see  Certiorari,  I  00. 
Bzecution.  see  Execution,  f  163. 
Indictment  or  informatioii,  see  Indictment  and 

Infmmation.  |  139. 
Venire,  see  Jury,  H  116, 117. 

QUESTIONS  OF  LAW  AND  FACT. 

In  oiril  actions,  see  Trial,  Sf  134-171,  186- 
109. 

In  criminal  twosecutions,  see  Criminal  Law,  t| 
780,  763,  764.  . 

QUIA  TIMET. 

See  QoieUng  Title. 

QUIETING  TITLE. 

Joinder  of  causes  of  action,  see  Action,  |  52. 

I.  BIGHT  OF  ACTION  AND  DEFENSES. 

I  1.  The  actions  provided  for  bv  the  Code  of 
Practice  and  by  Act  No.  38  of  1008  afford  ample 
remedy  for  the  trial  of  rights  to  the  owneranip 


or  possession  of  land  under  any  circumstaoce& 
— Davidaon      McDonald  (La.)  T.18. 

§  5,  Where  the  proper  action  to  recover  cer- 
tain land  is  an  action  in  ejectment,  the  mere 
fact  that  all  the  defendants  cannot  be  joined  in 
one  action,  and  tbat  a  mvltiplicity  of  miu 
would  thereby  resnlt.  will  not  nye  eduity  juris- 
diction.—Sayers  T.  Taliassee  nils  Utg.  C<k 
(Ala.)  802. 

i  12.  Act  No.  88  of  1006  construed,  and  Mi 
not  to  authorize  suit  to  establish  title  to  land 
where  possession  Is  alleged.— Davidson  r.  Mc- 
Donald (La.)  758. 

I  13.  A  bill  In  eqnity  alleglDs  tbat  defendant 
claims  certain  land,  and  is  in  pottsession  tbem>f, 
and  that  plaintiff  is  the  owner  id  fee.  and  ptay- 
ina  for  the  enforcement  of  bis  rights,  held  prop- 
erly dtemlssed;  the  remedy  at  law  b^inc  ade- 
quate.—Sayeia  V.  Taliassee  Falls  Mfg.  Ca 
(Ala.)  8»2. 

I  23.  To  maintain  a  bill  under  the  statute 
to  quiet  title,  complainant  must  have  peaceable 
possession  of  tbe  land,  atonal  or  constmctfve.— 
Brown  v.  Powers  (Ala.)  647. 

'   H.  PBOCBEDINOS  AND  ^F*-"'*'. 

Apportionment  of  costs,  see  Costs,  |  61. 

S  3S.  To  maintain  a  bill  to  quiet  title,  it  is  n*c- 
essary  to  aver  and  prove  that  at  tbe  time  of  the 
institution  of  tbe  suit  complainant'a  possession 
was  peaceable  and  under  claim  of  ownership. — 
Kinney  t.  Steiner  Bros.  (Ala.)  593. 

I  44.  A  defendant  in  a  suit  to  remove  t  dood 
on  title  heU  to  have  tbe  burden  of  showing  bis 

title  to  the  property.— Gilbert  y.  Pinkston  (Ala.) 
442. 

S  44.  In  a  suit  to  quiet  title,  evidence  keli 
to  show  that  defendant  had  possesion  when  the 
bill  was  Qled,  and  that  complainant's  acts  were 
a  mere  device  to  get  possesidon  in  order  to  file 
the  bill.— Kinney  v.  Steiner  Bios.  (Aia.)  GOS. 

i  44.  In  an  action  to  quiet  title  in  which  de- 
fendant claimed  under  a  purchase  npon  fore- 
closure of  a  trust  deed,  followed  by  ent^  and 
collection  of  rents,  evidence  M4  to  show  tbat 
defendant  entered  as  mortgagee  after  condition 
broken,  and  took  actual  possession,  and  received 
the  rents  and  profits  for  more  than  20  yean*  be- 
fore the  action  was  begun.— Garrett  v.  Blis 
(Miss.)  451. 

I  44.  Defendants  in  suit  to  quiet  title  kcM 
to  have  established  title  to  the  land  involved.- 
Hammond  v.  Cowart  (Hiss.)  491. 

I  S2.  Where  a  surrey  was  not  for  tbe  pur- 
pose of  providing  evidence  under  Code  19u7.  I 
6023,  the  action  of  tbe  chancellor  in  ordering  a 
survey  after  decree,  without  notice  to  complain- 
ant, in  a  salt  to  quiet  title,  heU  not  error.— 
Brown  v.  Powers  (Ala.)  647. 

QUO  WARRANTO. 

X.  NATURE  AND  GROUNDS. 

{  a  Under  Code  1907,  i  5453.  quo  warranto 
held  not  to  lie  aninst  legal  officers  of  a  mnniri. 
pal  corporation  because  uiey  assume  to  ezen-iM 
corporate  powers  beyond  the  territorial  Iimii« 
of  the  municipality,  but  tbe  remedy  is  by  ia- 
junction.— City  of  North  Birmingham  r.  Staie 
(Ala.)  202. 

!  8.  Code  1907,  8  5450.  held  not  to  justify 
quo  warranto  to  test  the  validity  ot  the  extea- 
uon  of  tbe  corportie  limits  of  tbe  munidpality. 
—City  of  North  Birmingham  v.  State  (Ala.) 

202. 

RAILROAD  COMMISSIONER. 

Regulation  of  charges  ot  carrkr,  aee  Carrien^ 
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RAILROADS. 

See  Streeet  Railroad  b. 
As  employers,  see  Master  and  SerraDt. 
Carriage  of  ^;oods  and  paesengen,  see  Carriers. 
Judicial  notice  of  duties  of  sectioa  master,  see 

Eridence,  i  20. 
Idability  for  injuries  from  fires  set  by  section- 

meo,  see  Master  and  Serraot,  |  302. 
Begolations  depriying  of  property  without  due 

process  of  law,  see  ConstitutiODal  Law,  j  297. 
TaxatioD,  see  Taxation,  {  231. 

Z.  COKTROI.  AKS  REOUIJlTIOir  IK 

Control  and  regulation  of  common  carriers,  see 
Carriers.  |f  2-20. 

Regnlations  denying  eqnal  protection  of  laws, 
see  ConstitntioDai  Law,  f  241. 

Begulations  depriring  of  property  withont  due 
process  of  law,  see  Constitutional  Law,  1 297. 

R^ulation  of  charges,  see  Carriers,  I  12. 

Begulation  <a  charges  by  railroad  commission- 
en,  see  Carriers,  {  12. 

{  5.  Scope  of  state's  right  to  control  and  reg- 
ulate railroads,  stated.— Atlantic  Coast  Line  B. 
Co;  T.  Coachman  VFla.)  877. 

m.  PUBLIC  AID. 

Bight  of  railroad  company  to  contest  right  of 
taxpayer  to  recover  taxes  paid,  see  Monicipal 
CorporatiottS,  |  977. 

V.  BIGHT  OF  WAT  AND  OTHB&  IK- 
TEBE8TS  IK  LAIVD. 

Acquisition  of  rights  under  power  of  eminent 
domain,  see  Eminent  Domain. 

Remedies  of  owners  of  property  taken  by  rail- 
road company,  see  Eminent  Dmnain,  |  268. 

I  72.  Where  a  railroad  takes  land  with  obli- 
gation to  feilce  and  drain  it.  the  right  to  enforce 
oMigation  panes  with  the  title.— Taylor  t.  Mew 
Orleans  Terminal  Go.  (La.)  562. 

TZ.  OOH8TRUCTION.  MAtKTENAHGE. 
AHD  EQUIPMENT. 

{  lis.  A  railway  company  held  not  liable  to 
a  shipper  for  damage  to  his  ehipping  facilities 
ettused  by  fencing  a  right  of  way ;  Code  190&  | 
4865.  being  inapplicable.— Yaxoo  ft  M.  T.  B. 
Co.  r.  Adam*  (Jkliss.)  794. 

X.  OPERATIOir. 

Carriage  of  passengers,  see  Carriers,  H  239, 

343. 

Criminal  responsilulity  for  homicide,  see  Homi- 
cide, H  2S5.  28& 

lujuries  to  emidoy^  sea  Master  and  Servant, 
fl  96,  29ft> 

<B)  Btelntorr*     Mnlelpsl,     ud  Ofletal 

Denial  of  equal  protection  of  laws,  see  Consti- 
tutional Law,  S  241. 

DepriTation  of  property  without  due  process  of 
law,  see  Constitutional  Law,  {  297. 

S  237.  "Parking;'  defined.— City  of  New  Or- 
leans T.  Lenfant  (la.)  575. 

I  237.  The  parking  of  cars  on  private  prop- 
erty held  not  to  omstitate  a  nuisance^— City  of 
New  Orleans  t.  Lenfant  (La,)  575. 

(D>  ImlarlM  tm  UaemacMi  or  nreapMsera 
ta  General* 

I  282.  Where  Injury  is  established  by  the 
running  of  a  locomotive,  the  burden  is  upon  the 
railroad  company  to  show  that  its  agents  ex- 
ercised reasonable  care  to  prevent  the  injury, 
under  Oen.  St  1906.  |  3148.— Johnson  v.  Louie- 
Tille  &  N.  R.  Co.  (Fla.)  190. 


i  282l  In  an  action  against  a  railroad  com- 
pany for  injuries,  a  directed  Terdlct  for  defend- 
and  held  improper.r-Johnsoa  v,  Louisville  &  N. 
R.  Co.  (Fla.)  ife. 

<■)  AmMeata  to  Tvalaa. 

S  297.  In  an  action  for  death  of  a  railroad 
engineer  in  a  collision  at  a  crossing,  the  que^- 
tloDB  of  negtigence.  contribatorv  nMiIgence,  and 
willfulness  hM  for  the  Jury.- Soutoem  Ry.  Co. 
T.  StoUenwerck  (Ala.)  204. 

f  297t  A  complaint  for  the  death  of  a  rail- 
road engineer  in  collision  with  a  train  of  an- 
other company  at  a  crossing  held  not  to  charge 
joint  nwligence  of  the  employes  of  the  colliding 
train.— Southern  Ry.  Co.  v.  StoUenwerck  (Ala.) 
204. 

(F)  AoeMeatB  at  Graaslava. 

I  808.  A  railroad,  constructing  its  road 
across  a  public  highway,  must  put  and  keep 
the  approaches  and  crossing  in  proper  repair 
for  the  use  of  the  traveling  public— NashviUe. 
C.  &  St.  Ll  Ry.  V.  Ragan  (Ala.)  522. 

i  326.  A  traveler  Aeld  not  guilty  of  contrib- 
utory negligence  in  crossing  a  railroad  crossing 
wiUiout  first  stopping  and  examining  the  con- 
dition of  the  crossing.- Xadiville,  O.  &  St.  L. 
By.  v.  Ragan  (Ala.)  522. 

S  345.  In  an  action  against  a  railroad  for 
injuries  received  at  a  public  crossing,  evidence 
as  to  the  negligence  of  the  flagman  held  admis- 
sible under  the  pleadings.— Birmingham  &  A.  R. 
Co.  V.  Mattison  (Ala.)  49. 

I  346.  In  an  action  against  a  railroad  for 
damages  resulting  from  a  detective  crossing, 
certam  evidence  held  Inadmissible  nnder  the 

(tleadings.  raising  the  issue  of  contributory  neg- 
ieence.— Nashville,  C.  &  St.  L.  Ry.  v.  Ragan 
(Ala.)  522. 

S  347.  A  city  ordinance  providing  for  the 
keeping  of  a  watchman  at  a  railroad  crossing  is 
admissible  in  an  action  for  injuries  received  at 
that  crossing.- Birmin^m  ft  A.  R.  Co.  v.  Mat- 
tison (Ala.)  4a 

I  847.  In  an  action  against  a  railroad  for 
damages  resulting  from  a  defective  railroad 
crossing,  evidence  that  the  crossing  had  been 
repaired  by  the  railroad  two  or  three  daya  after 
the  accident  was  inadmissible.— Nashville,  C.  ft 
St.  I*  Ry.  V.  Ragan  (Ala.)  622. 

S  350.  Whether  a  traveler  on  a  public  high- 
way was  negligent  in  attempting  to  cross  a  de- 
fective railroad  crossing  with  a  well-drilling 
outfit,  or  in  the  manner  of  driving  the  outfit 
over  the  crossing,  held  for  the  junr.— Naabville, 
a  &  St  L.  By.  T.  Ragan  (Ala.)  Ki2. 

I  351.  In  an  action  against  a  railroad  for 
damages  to  a  well-drilling  outfit,  caused  by  a 
defective  railroad  crossing,  an  instruction  held 
properly  refused,  as  requiring  too  high  a  degree 
of  care  on  the  part  of  plaintiff. — Nashville,  C. 
&  St  L.  Ry.  V.  Bagan  (Ala.)  522. 

(G)  Injuries  to  Persons  on  or  near  Tracks. 

Injuries  to  persons  on  or  near  street  railroad 
tracks,  see  Street  Railroads,  i§  81,  118. 

9  355.  A  perscm  walking  on  a  railroad  track 

is  a  trespasser,  unless  it  is  where  the  track  runs 
along  a  highway  or  public  street,  which  the 

gublic  have  an  equal  right  to  use.— Birmingham 
outhem  R.  Co.  v.  Fox  (Ala.)  889. 

I  358.  A  child  on  a  railroad  track  held  more 
than  a  mere  licensee,  so  that  the  railroad  was 
liable  for  mere  negligence  in  the  operation  of  its 
trains.— Young  v.  Southern  Ry.  Co.  (Miss.)  19. 

{  390.  Operatives  of  a  railroad  train  having 
denied  all  knowledge  of  the  presence  of  decesHed 
on  track,  a  recovery  for  his  death  could  not  be 
had  on  the  theory  of  last  clear  chance.- Carlisle 
V.  Alabama  Great  Southern  B.  Co.  (Ala.)  :^1. 
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f  300.  Servants  of  a  rallroiad  company  an 
boand  to  exercise  reasonaUe  care  to  preTent  In- 
jury to  a  trespasser.— Sonttaem  R.  Co.  v.  Pitt- 
man  (Misa.)  207. 

{  301.  If  t^a  en^neer,  conductor,  or  other 
agents  in  charge  of  a  train  are  informed  itt  the 

custom  of  the  public  to  use  a  certain  part  of 
the  roadbed,  and  with  such  Inio«^ledge,  they 
wantonly  or  willfully  injure  a  person,  the  rail- 
road company  would  be  liable,  notwithstanding 
the  person  Injured  was  a  trespasser. — Birming- 
ham Southern  H.  Oo.  v.  Fox  (Ala.)  889. 

I  306.  In  an  action  for  death  of  a  pedestrian 
on  a  railroad  track,  evidence  held  insufficient  to 
warrant  an  inference  that  the  operatives  of  the 
train  saw  deceased  on  the  traclc,  or  that  be  ever 
was  on  the  tradE  in  fnmt  of  the  mgine.— Car^ 
lisle  T.  Alabama  Great  Soathem  R.  Co.  (Ala.) 
841. 

I  396.  In  an  action  against  a  railroad  com- 
pany for  the  death  of  a  pedestrian  on  the  trade, 
evidence  held  iosufBcient  to  justify  an  infer- 
ence of  willful  injury.— Carlisle  t.  Alabama 
Great  Southern  R.  Co.  (Ala.)  341. 

I  306.  Where,  in  an  action  for  death  by  a 
railroad  train,  plaintiff  alleged  both  negligence 
and  willfulness,  the  burden  was  on  the  railroad 
company  under  Code  1907,  |  6476,  to  disprove 
the  spedfic  negligence  charge,  but  was  on  plain- 
tiff to  establish  a  cause  of  action  for  willfulness. 
— Carlisle  v.  Alabama  Great  -Southern  It.  Co. 
(Ala.)  341. 

i  397.  In  an  action  against  a  railroad  com- 
pany for  the  death  of  pluntilTs  intestate  by  be- 
ing struck  hy  one  of  tl^endant's  engines,  held, 
that  evidence  as  to  the  custom  of  the  public  to 
use  the  roadbed  was  admissible  on  the  issue  of 
the  wanton  or  willful  negligence  of  defendant's 
agent — Birmingham  Southern  R.  Co.  v.  Vox 
(Ala.)  880. 

S  807.  In  an  action  against  a  railroad  com- 

Kny  for  the  death  of  plaintiff's  intestate  by  be- 
S  struck  by  <me  of  defendant's  engines,  helH, 
that  evidence  as  to  the  condition  of  the  track 
was  admissible.— Birmingham  Southern  R.  Co^ 
T.  Fox  (AU.)  8S0. 

i  400.  Whether  an  engineer  exercised  rea- 
sonable care  to  avoid  injuring  a  person  on  a 
high  trestle  after  discovering  his  peril  held  for 
the  jury.— Southern  R.  Co.  v.  Pittman  (Miss.) 
207. 

(H)  f njnrlcs  to  Animals  on  or  near  Traolcs. 

S  405.  That  plaintifTs  dog  was  a  trespasser 
on  defendant's  railroad  track  at  the  time  of  the 
passing  of  one  of  defendant's  trains  did  not  pre- 
clude a  recovery  for  his  death.—LouIsviUe  A  N. 
R.  Co.  V.  Zeigler  (Ala.)  690. 

I  439.  In  an  action  against  a  railroad  com- 
pany for  negligently  killing  plaintiff's  dog,  the 
complaint  need  not  name  the  employes  of  de- 
fenaant  in  charge  of  the  train  by  wliich  the 
killing  was  done.— Louisville  &  N.  B.  Co.  t. 
Zeigler  (AU.)  GOO. 

(I)  FIroa. 

Assumption  by  judge  as  to  facts  In  Inatmctiona, 

see  Trial,  f  101. 
Liability  for  fires  Ret  by  employ^  see  Master 

and  Servant,  |  302. 

i  469.  Where  property  is  placed  on  a  rail- 
road right  of  way  ander  a  contract  by  which  the 
owner  releases  the  railroad  company  from  liabil- 
ity for  damage  to  the  property  by  fire,  the  com- 
pany is  not  liable  for  negligently  destroying  it 
by  fire.— Alabama  Great  Southern  R.  Co.  t. 
Demoville  (AU.)  406. 

{  469.  An  agreement  between  defendant  rail- 
road company  and  another,  by  which  the  Utter 
was  to  B&ve  defendant  harmless  from  damage 
by  the  destruction  of  a  seedhouse  erected  on 
defendant's  right  of  way  by  such  other,  held  not 


to  prevent  plaintiff  from  recovering  against  de- 
fendant for  the  destruction  of  seed  stored  there- 
in with  such  other's  consent.- AUbama  Great 
Southern  R.  Co.  v.  Demoville  (Aia.)  406. 

{  470.  The  liability  at  a  railroad  company 
for  the  negligent  detraction  by  fire  of  prop- 
erty On  its  Ttgat  of  way  when  the  property  own- 
er is  a  trespasser,  and  when  he  is  a  licensee, 
stated.— Alabama  Great  Southern  R.  Co.  v. 
Demoville  (Ala.)  406. 

5  480.  Where  communication  of  fire  from  de- 
fendant's locomotive  U  shown,  the  burden  is  on 
defendant  to  exclnde  negli^nt  constnicticm, 
equipment,  and  operation.— Miiler-Brent  Lumber 
Co.  V.  Douglas  (Ala.)  414. 

f  480.  Where  fire  U  communicated  to  prop- 
erty by  a  locomotive,  the  burden  is  on  defendant 
to  show  absence  of  n^ligence.— Miller-Brent 
Lumber  Co.  t.  Douglas  (Ala.)  414. 

I  481.  In  an  action  against  a  railroad  com- 
pany for  the  destruction  by  fire  of  cotton  seed 
stored  in  a  building  aa  defendant's  right  of  way, 
certain  evidence  held  admissible  as  tending  to 
show  that  the  fire  was  negligently  started  by  de- 
fendant's agents,  and  that  they  were  negligent 
in  failing  to  extinguish  it. — ^Alabama  Great 
Southern  R.  Co.  v.  Demoville  (Ala.)  40a 

I  484.  In  an  action  for  the  destruction  of 
property  b^  fire  from  a  locomotive,  evidence 
held  insuffident  to  justify  submission  to  the  jury 
of  the  question  whether  the  fire  was  caused  by 
sparks  from  the  locomotive.- Miller-Brent  Lam- 
ber  Co.  v.  Douglas  (Ala.)  414. 

§  484.'  In  an  action  for  damages  caused  by  a 
fire  set  out  on  a  railroad  right  of  way  by  a  sec- 
ti<Hi  master  and  section  hands,  evidence  keU 
sufficient  to  go  to  the  Jury  on  the  quesdoo  of 

Snn^mate  cause  of  the  iniaiy.- Alabama  A  V. 
:y.  Ca  t.  Baldwin  (MUs.)  868. 

6  485.  A  requested  diarge  held  properly  re- 
fused as  tending  to  mislead  the  jury. — ^Alatiana 
Great  Southern  R.  Co.  v.  Demoville  (Ala.)  406. 

RAPE. 

H.  FROSEOimOlf  AND  FUiaSHlIElfT. 

(B)  B-vldemee. 

i  48.  In  a  rape  case,  testimony  of  statemmts 
to  the  witness  by  nrosecutriz  as  to  the  detaiU 
of  the  ravishment  held  not  admissible.— Gabie* 
V.  State  (AU.)  648. 

RATE. 

Of  municipal  taxation,  see  Municipal  Corpora- 
tions, I  4OT. 
Transportation  rates,  tee  Carrier^  {|  12,  13, 

188. 

RATIFICATION. 

Of  adt  of  partioalor  cImm*  of  penont. 

See  Infants,  |  30. 

Officers  and  agents  of  banks,  see  Banks  and 
Banking,  i  114. 

Of  particular  acts,  contracta,  or  traiuaetionM. 

See  Marriage,  fi  37. 

Contracts  of  coanty  officers,  see  Counties,  i 
124. 

Deed  of  htKnestead,  see  Homestead,  |  123. 

REAL  ACTIONS. 

See  Ejectment;  Forcible  Entry  and  DetalaH; 
»  4-17. 

Joinder  of  petitory  and  poasessoEy  actions,  %tt 

Action,  {  52. 

I  8.  Evidence  held  to  show  that  the  actioo 
U  petitory,  and  a  failure  to  pray  for  vecific 
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dccFM  la  cured  by  prayer  for  teneral  relief.— 

Hkab  t.  IrioQ  (La.)  149. 

I  &  An  atlegatioQ  of  the  answer  Id  a  i>et]- 
tory  action  that  plaiatiiTs  title  is  mvalld,  with- 
out stating  any  gronnd  of  invalidity,  Is  too 
^gae  to  be  available.— Damont     Barrett  (La.) 

REAL  ESTATE  AGENTS. 

Bee  Bndnn. 

REAL  PROPERTY. 

See  Property. 

AnDezation  ot  <!battels  to  real  property,  see 

Fixtures. 

Assets  of  estate  of  decedent,  see  Execntors  and 

Administrators,  H  89;  129,  151. 
ConclnsiTeness  of  Judgment  in  actions  relating 

to  real  property,  see  Judgment,  |  747. 
Conveyancefl,  see  Deeds ;  Vendor  and  Forchaser. 
Description  in  deed,  see  Deeds,  S  111. 
Injaxies,  damages,  see  Damages.  I  138. 
Liens  for  Improvements,  see  Mechanics'  Liens. 
Mortgage,  see  Mortgages. 

Bemedies  involving  or  affecting,  see  Ejectment ; 
Forcible  Entry  and  Detainer,  IS  4-17;  Real 
Actions. 

Sales  by  executors  or  administrators,  see  Ex- 
ecutors and  Administrator^  H  S28~888. 
Trespass  to,  see  Trespass. 
Veoue  of  actions,  see  Venue,  |  6. 

REASONABLE  DOUBT. 

Instmotioos  as  to  reasonable  doabt,  see  Crim- 
inal Law.  I  789. 

REBATES. 

From  cost  of  advertising  sale  of  property  in 

hands  of  receiyer,  see  Receivers,  |  06. 
From  freight  cluurgies,  see  Carrien,  |  18. 

REBUTTAL 

Admission  Id  rebuttal  of  evidence  proper  in 

chief,  see  Trial,  |  62. 
Sct^eof  evidence  in  rebuttal,  see  Criminal  Law, 

RECEIPTS. 

Pared  evidence,  see  Evidence,  |  407. 
Shipping  receipts  and  bills  of  ladlnf,  see  Car- 
ribn,  11  SI,  &. 

RECEIVERS. 

In  actions  to  foreclose  mortgages,  see  Mort- 
|46a 

corporations  in  general,  see  Corporations,  || 


Review  of  decisions  in  receiversbip  proceedings, 
see  Appeal  and  Bmr,  }  955. 

I.  MATUBE  AMD  OBOPWDl  OF  BE- 
OEtTBBSHIP. 

CA)  KittBr*  mad  flabjeets  of  Bensedr. 

$  S.  The  chancellor,  prior  to  the  filing  of  a 
biU  in  vacation,  has  nojurisdiction  to  appc^nt 
a  receiver.— Howell  &  Howell  v.  Harris,  Oort- 
ner  ft  Ca  (Ala.)  935. 

I  8.  The  appointment  of  a  receiver  Is  a  mat- 
ter of  Bonnd  judicial  discretion. — Albritton  v, 
Lott-Blackaher  Commission  Co.  (Ala.)  653. 

IX.  APFOUfmEMT,  QITAXJFIGATZON, 
AKD  TEinnt£. 

Review  of  decisions,  see  Appeal  and  Error,  I 
955. 


I  29.  A  bill  for  a  receiver  should  be-  filed 
with  the  register  of  the  chance^  district  in 
which  the  defendants  or  a  material  defenduit 
resides,  under  Code.  |  3093.— Howell  ft  Howell 
V.  Harris,  Cortner  &  Co.  (Ala.)  935. 

I  29.  On  the  filing  of  a  bill  for  a  receiver 
with  the  register,  he  may  act  alone  in  amMint- 
ing  a  receiver.— Howell  ft  Howell  v.  Harris. 
Cortner  ft  Co.  (Ala.)  935. 

I  35.  A  receiver  may  be  appointed  without 
notice  in  cases  of  great  emerKency.— Albritton 
T.  Lott-Blacksher  Commission  Co.  (Ala.)  653. 

I  67.  Mere  failure  to  appear  and  contest  the 
appointment  of  a  receiver  does  not  preclude  the 
party  from  asserting,  the  invalidity  of  the  ap- 
pointment.—Albritton  T.  Lott-Blacksher  Com- 
mission Co.  (Ahu)  6S8. 

tV.  MAMAGSMBXtT  ^TO  DISFOU- 
TXON  OF  FBOPEBTT. 

(A)  AdmlalatratioK  la  C>«aeral. 

I  81.  Right  of  a  receiver  to  represotit  both 
the  creditors  and  the  debtor  stated^In  re 
Pleasant  Hill  Lnmber  Co.  (La.)  lOia 

I  93.  Method  of  diargiag  certain  szpenses  of 
a  receivership  stated.- In  re  Pleasant  HlII  Lum- 
ber Co.  ff-a.)  1010. 

I  96.  Amount  of  charge  by  an  auctioneer 
for  maklnc  advertisemenU,  stated.— Friedrichs 
V.  Friedrichs,  Young  ft  Tkney  (La.)  996. 

(D)  tale  aad  Coavcraaoc  or  BedallTery 
of  Prop«rtr> 

t  184.  An  anctloneer  directed  hr  the  coart  to 
sell  property  of  a  corporation  in  Hie  hands  of  a 
receiver  is  not  authorised  to 'advertise  the  sale 
in  more  than  two  newspapers.- Friedrichs  v. 
Friedrichs,  Young  ft  Taney  (La.)  996. 

I  145.  Where  all  the  property  of  an  insolvent 
was  sold  in  a  lamp  by  a  receiver,  a  claim  of 
privilege  on  open  accounts  included  hi  the  sale 
cannot  be  enforced,  where  ihera  has  been  no 
separate  appraisement.— Smitii  t.  D.  A;  Self  ft 
Co.,  Limited  (La.)  543. 

V.  AIXOWAHOE  AXD  PATKENT  OF 

ciAms. 

I  163.  In  aettling  a  receiverdiip  of  a  lumber 
company,  taua  should  be  apportioned  between 
the  moTables  and  immovables,  but  the  realty 
will  not  be  chaned  with  insurance  iwemiums  on 
lumber.- In  re  Pleasant  Hill  Lumber  Go.  (La.) 
1010. 

I  154.  Method  of  paying  fees  of  attorney  for 
receiver  stated.— In  re  Pleasant  Hill  Lumber 
Co.  (La.)  1010. 

{  158.  A  claim  for  feed  delivered  to  a  corpo- 
ration before  it  was  placed  in  the  hands  of  a 
receiver  held  not  entitled  to  preference  on  the 
ground  that  the  feed  was  for  animals  used  by 
the  corporation  In  its  business. — A.  H.  George 
Co.  V.  Pigford  (Miss.)  796. 

I  162.  Right  of  a  bookkeeper  and  clerk  of  a 
receivership  to  a  privilege  for  payment  of  his 
wages  under  Civ.  Code,  art.  8252,  par.  tL  and 
article  3206,  stated.— In  re  Pleasant  HUl  Lum- 
ber Co.  (La.)  1010. 

VXI.  AOOOUNTIKO  AHD  OOMPEMSA- 

TIOH. 

I  200.  The  commisBltms  of  a  receiver,  must 
be  prorated  among  the  several  interests. — In  re 
Pleasant  Hill  Lumber  Co.  (La.)  1010. 

I  202.  A  contention  that  the  receiver  should 
be  oharged  with  property  of  the  receiverrtip 
sold  to  him  through  an  interposed  person  should 
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be  pleaded  In  the  ooart  ft  quo.— In  N  PleanBt 
Hill  Lumber  Co.  (La.)  1010. 

RECEIVING  STOLEN  GOODS. 

S  2.  To  conatitate  the  offense  of  receiviog 
stolen  goods,  the  goods  must  first  have  been 
Btolen^andeTs  r.  State  (Ala.)  417. 

RECEPTION. 

Of  erMence  at  trial,  see  Griminat  Law,  ||  673, 
686;  Trial,  H  45-105. 

RECLAMATION. 

IMatiicts.  see  Drains,  {  18.' 


RECOGNIZANCES. 


See  Bail. 


RECOMMinAL. 

Of  report  on  reference,  see  Reference,  |  101. 

RECORDS. 

Deed,  record  or  delive^  for  record  as  delivery 

of  deed,  see  Deeds,  f  39. 
Keoessity  of  record  of  instmment  to  constitute 

color  of  title,  see  Adverse  Possession,  |  62. 

Of  judicial  proceedinga. 
Drawing  of  jary,  see  Jory.  |  66. 
Jnd^ent,  see  Jadgment,  H  272,  2S2. 
Jud^ent  Id  criminal  prosecution,  see  Criminal 
Law.  f  005. 

Transcript  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  SI  503,  701;  Criminal  Law, 
IS  loss,  112S. 

fieoord*  M  widence,  and  evidence  rating  to 
oMttere  of  record.  ■ 
In  criminal  prosecatlons,  see  Criminal  Law,  | 
400. 

Records  M  ftofjce,  and  a»  affecting  prioritiea. 
See  Vendor  and  Purchaser,  {  23L 

REDEMPTION. 

From  execution  sale,  sec  Execution,  |  294. 
From  mortgage  sale,  see  Mortgages,  SS  591,  021. 

REDIRECT  EXAMINATION. 

See  Witnesses,  8|  287,  200. 

REFERENCE. 

To  master  or  conunissioner  In  eqnity,  see  Banl- 
ty,  i  4D4. 

I.  MATURE,  GROUNDS.  AKD  ORDEB 
OF  REFERENOE. 

I  25.  When  three  persons  claim  to  be  the 

holder  of  a  genuine  mortgage  note  that  is  the 
subject  of  the  suit,  the  court  may  ex  proprio 
motu,  under  Code  Prac.  art.  442,  employ  a 
handwriting  expert  to  assist  him  in  determining 
which  is  the  gennine  note.— Christina  T.  Cnsl- 
mano  (La.)  lot. 

III.  REPORT  AND  riMDUIOS. 

Review  of  questions  of  fact,  see  ^peal  and 

Error,  |fi  1017,  1020. 

§  101.  flatter  respecting  sale  of  land  for  dis- 
tribution held  properly  re-referred.— Roy  T. 
O'Neill  (Ala.)  94^ 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instnimenta.  ' 


t.  BiOHT  or  AonoH  Axn  vKtaxaBM. 

I  Z.  The  right  to  the  reformation  of  an  in- 
strument is  not  attsolute,  but  dewads  on  an  eq- 
uitableshowings— Phenix  Ins.  Co.  r.  Hilliatd 
(Fla.)  7M. 

n.  PROOEEDIHOS  AMD  BEUEF. 

I  45.  In  a  suit  to  reform  a  deed,  so  as  to  in- 
clude certain  land  alleged  to  have  been  omitted 
by  mistake,  evidence  hetd  to  require  a  decree 
granting  the  xellet— McDaniel  t.  Inser  (Miss^ 


REFORMATORIES. 


See  Convicts. 

REGISTRATION. 

Of  Toteis,  see  Election^  1 IIS. 

REHEARING. 

See  New  Trial. 

REINSTATEMENT. 

Ot  apped«  see  Criminal  Law,  |  200. 

RELEASE. 

See  Payment. 

EVom  arrest,  see  Bail. 

From  liability  as  guarantor,  see  Guaranty,  1  50. 

RELEVANCY. 

Of  evidence  see  Criminal  Law,  ^  338-a6& 

RELIANCE. 

On  fraudnlent  mnesentation  aa  demoit  ot 
fraud,  see  Fraud,  |  22. 

REMAINDERS. 

Duties  and  liabilities  of  life  tenants  as  to  re- 

maindemen,  see  Life  Estates. 
Vested  or  contingent,  construction  of  will.  8<*e 

Wills.  I  634. 

I  17.  Limitations  held  not  to  begin  to  run 
against  remaindermen  until  the  death  of  the 
life  tenant.— Blakeney  v.  Du  Bose  (Ala.)  746. 

REMAND. 

Of  cause  by  appellate  court  see  Appeal  and  Er- 
ror, I  HOG. 


REMEDIES. 


See  Action. 


REMEDY  AT  LAW. 

Effect  on  jarisdlctlon  In  equity,  see  Cancellation 
of  Instnimenta,  {  12;  Quieting  Title,  1 13. 

REMEDY  OVER. 

By  surety  against  principal,  see  Principal  and 
Surety,  |  182. 

<Sub8titotion  of  third  penon  paying  debt  to 
rights  of  creditor  against  debtor,  see  Subro- 
gation. 

REMISSION. 

Of  part  or  recovery  as  condition  to  denying  mo- 
ti<Hi  for  new  trial,  see  New  Trial,  {  162. 

REMOTENESS. 

Of  limitations  in  deed,  will,  or  declaratioa  at 
trust,  see  Perpetuities. 
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REMOVAL  OF  CAUSES. 

Tran>tfer  of  caaaes  from  one  state  coort  to  an- 
other. Bee  Coarts,  |§  485,  487. 

REMOVAL  OF  CLOUD. 

See  Qaietins  Title. 

RENEWAL 

Of  Inrannce  pcdicy,  see  Insurance,  1 145. 

RENT. 

Liability  of  co-tenant,  see  Tenancy  in  Common, 
8  28. 

Seceiver  In  foreclomr^  see  Mortgagee,  f  468. ' 
Under  mining  leases,  see  Mines  and  Minerals, 


1 7a 

Water  rents,  see  Waterp  and  Water  Courses, 
i  208L 

REOPENING  CASE 

For  further  evidenca  see  CTimlnal  Iaw.  f  686 : 
Trial,  8  6a 

REPAIRS. 

Sridaice  of  rniairs  In  action  for  injuries  at 

railEoad  crossmg,  see  Railroads,  $  347. 
Of  streets  and  bridges,  subject  and  title  of  stat- 


ute,  see  Statutes,  .  

Of  streets  and  otner  public  ways,  duty  of  mu- 
nicipality, see  Municipal  Corporations,  |  757. 

REPEAL 

Of,nninici^l  cbarter,  see  Municipal  CorpoYa- 
Of  atatnte^  see  Statutes,  f  166. 

REPETITION. 

Of  qnmtlons  to  witnesses  on  direct  examination, 
•ee  Witnesses,  |  24S. 

REPLEVIN. 

f^ee  Detinue. 

I.  BIGHT  OF  ACTIOK  AMD  DEFENSES. 

I  5.  Where  judgment'  on  which  execution 
was  levied  Is  void,  the  execution  defendant  may 
maintain  replevin  for  the  goods  seised.— Nlmoclcs 
V.  McOebee  (Miss.)  626. 

XL  JUBISDIGTIOIT   TENUE,  AMD 
FABTIE8. 

Estoppel  by  execution  of  bond  to  deny  posses- 
sion,  see  £st<vpel.  S  32. 

IV.  FZiEADINO  AMD  EVIDEMOB. 

I  72.  Under  the  express  terms  of  Code  1906, 
i  4221,  in  replevin,  tne  levying  officer's  valua- 
tion is  prima  facie  evidence  m  tbeproperty's 
valne.— Wilbum  v.  Cologero  (Miss.)  794. 

VZ,  TBIAIu  JUDGMEMTjEMFOBOE. 
MEMTOF  JTTDQaniMT.  AMD 
REVIEW. 

I  101.  A  default  Judgment  for  plaintiff  in  re- 
plevin, without  ascertaioing  the  value  of  the 

Eroperty  by  writ  of  inquiry,  is  improper. — Wil- 
nm  r.  Coiogero  (Miss.)  794. 

REPLICATION. 

In  pleading^  see  Pleading,  H  IBS,  173. 

REPLY. 

In  pleading,  see  Pleading,  H  165,  173. 


REPORT. 

On  xeferance,  see  R^erence,  1 101. 

REPRESENTATION. 

Of  bank  by  officers  and  agoits,  see  Banks  and 

Banking,  SS  109,  114. 
Of  client  by  attorney,  see  Attorney  and  Client, 


f  8S. 

Of  corporation  office: 
porations,  H  4SS-432. 
Ox  prindpal  by  agent,  s 


coloration  Jb^  officers  and  agents,  see  Cor- 
see  BrokeI^  |  96. 

REPRESENTATIONS. 

False  representations,  see  Fraud. 

REPRESENTATIVES. 

Persona!  representatives,  see  Executors  and  Ad' 
ministratoK. 

REPUDIATION. 

Of  act  of  officer  or  agent  of  corporation,  see 
Corporations,  S  426. 

REPUGNANCY. 

In  allegations  of  indictment  or  information,  see 
Indictment  and  Information,  {  73. 

REPUTATION. 

Affecting  damages  for  malicious  prosecution,  see 

Malicious  Prnsecution,  1  68. 
Conditional  admission  of  testimony,  see  Trial, 

I  51. 

Injuries  to  reputation  as  element  of  damages, 

see  Damages,  i  30. 
Knowledge  of  witness,  see  Witnesses,  I  37. 
Of  witness,  see  Witnesses,  H  837,  302. 

REQUESTS. 

For  instmctiona,  see  Criminal  Law,  SS  S29,  830 ; 
Trial,  iS  250,  261. 

For  instructions,  necessity  for  purposes  of  re- 
view, see  Appeal  and  Error,  |  216. 

RESALE. 

Of  lands  by  state  or  municipality  after  pur- 
chase at  tax  sale,  see  Taxation,  |  679. 

RESCISSION. 

Cancellation  of  written  instrument,  see  Cancel- 
lation of  Instruments. 

Of  contract,  see  Contracts,  |  261. 

Of  contract  of  sale,  see  Sales,  SS  116-119 :  Ven- 
dor and  Purchaser,  «  ICKS,  l&S. 

Of  rift,  see  Gifts,  S  41. 

Of  inauiance  policy,  see  Insurance,  |  220; 

RES  GEST/E. 

Iq  civil  actions,  see  Evidence,  U  121-128. 
In  criminal  prosecntions,  see  Criminal  Law,  H 
363,865. 

RESIDENCE. 

See  Domicile. 

Nonresidence  ground  for  plea  lo  abatement,  see 
Pleading,  i  106. 

RESIDUARY  CLAUSE. 

See  Wills.  S  08& 

RES  INTER  ALIOS  ACTA. 

ExclusioD  as  evidence,  see  Bvideoce,  |  130. 
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RES  IPSA  LOQUITUR. 

Negligence  in  genertl,  see  NecHgence,  |  121. 

RES  JUDICATA. 

Sm  Jadsmeot,  H  668-747. 

Denial  of  onMwition  to  appointment  of  admia- 
istrator,  see  Ezecaton  and  Administrators,  { 

20. 

Former  decision  as  law  ot  the  case,  seo  Appeal 
and  Erzor,  i  109a  , 

RESOLUTIONS. 

Voir  extension  of  city  limits,  see  Municipal  Cor- 
porations, I  33. 

RESPONDEAT  SUPERIOR. 

See  Master  and  Servant.  H  301,  332;  Princi- 
pal and  Agent,  |  150. 

RESTRAINT  OF  TRADE. 

Contracts  in  resttaint  of  trade,  see  Contracts, 
illG. 

RESTRICTIONS. 

On  exeation  of  perpetuitiea,  tee  Pezpetnities. 

RESULTING  TRUSTS. 

See  Trnati,  H  63V&-80. 

RETENTION. 

Of  pOBseBsion  or  apparent  title  by  grantor  as 
dment  of  fxand  as  to  creditors  or  sabse^uent 


par 
142. 

ij- 

I  693. 


RETROACTIVE  UWS. 

Bj-lawB  of  insarance  association,  see  Insurance, 


RETURN. 

Of  writ  of  execution,  see  Execution.  |  333. 
To  writ  of  habeas  corpus,  see  Habeas  Corpus, 
176. 

REVENUE. 

See  Taxation. 

REVERSAL 

Of  Judgment  or  order  in  cirll  actions,  see  Ap- 
peal and  Error.  H  1166.  117& 

Oi  Judgment  or  order  in  criminal  prosecutions, 
see  Criminal  Law,  |  1188. 

REVERSIONS. 

Landlord's  rerenion,  see  Landlord  and  T^ant. 
t  63. 

REVIEW. 

See  Appeal  and  Error:  Certiorari;  Criminal 
I.aw.  H  1019,  1168;  Habeas  Corpus. 

Bill  Id  equity,  see  Equity,  H  442,  446. 

Of  a.<taesBment  of  taxes,  see  Taxation,  H  459. 
500. 

Of  judgmmt  of  justice  of  the  peace,  aee  Jus- 
tices  of  Uie  Peace,  If  174,  200. 

REVOCATION. 

See  Cancellation  of  Instruments. 
Of  gift,  see  Gifts,  |  41. 

REWARDS. 

I  8.  Under  the  express  terms  of  Code  1906, 
I  14S0,  to  earn  a  reward  for  arresting  a  mur- 


derer, the  arreat  must  be  made  wbHe  tlw  mar- 
derer  is  fleeing  or  attempting  to  flee.— WillduDn 
Coontr  r.  Jonai  (fiUss.)  4i@. 

RIGHT  OF  WAY. 

For  railroads,  in  general,  see  Bailroada,  1 12, 

RISKS. 

Assumed  hj  serrant.  a^e  Master  and  Serrant, 


^^8^203,  226.  28& 


ithin  insurance  poliejr,  see  Inaurance,  ||  461, 

462. 

ROADS. 

See  HighwaTs;  PxiTate  Boada;  Street  Rail- 
roads. 

In  cities,  eee  Mtmiclpal  Gorporatims.  H  6t7' 
706. 

ROLLS. 

Judgment  roll,  see  Judgment,  i  282. 

ROYALTIES. 

Under  mining  leases,  see  Mines  and  UineralSL 
170. 

RULES. 

Of  corporations  or  associations,  see  Carriers.  | 
£84. 

Of  master  governing  worit  of  aerranti  see  Mas* 
ter  and  Servant,  f  141. 

RULES  OF  COURT. 

See  Courts,  |  70. 

SABBATH. 

See  Sundaj. 

SALARIES. 

Liability  for  fraud  in  procuring  purdiase  of 
salary,  aee  Fraud,  f  64. 

SALARY. 

Of  corporate  ofBcers  and  agents^  see  Corpora- 
tions, f  308. 

SALES. 

As  preferences  by  debtor,  see  Bankruptcy,  ii 

164,  165. 

Exercise  of  power  of  sale  In  mortgage,  see  Mort- 
gages, i  33& 

Knowledge  of  witness  affecting  competency  to 
testify  as  to  sale,  see  WitneMes,  |  37. 

Retention  of  possession  or  appar«it  title  by  sell- 
er as  element  of  fraud  as  to  creditors  or  sub- 
sequent^rdiaser^  see  Fiandulent  CmiTeyan- 

vSSity^  as  to  creditors  or  subsequent  pur^ 
chasers,  see  Fraudulent  Conveyancea. 

Saiei  bv  or  to  particular  clM«et  of  perwtu. 
See  Executors  and  Administrators,  If  32S-^t88: 
Hawkers  and  Peddlers;  Recovers,  H  1^ 

li.!. 

Insolvent  debtors,  see  Bankruptcy,  |frl64,  ItCk 

8aJe»  of  parHcvlor  tpeeieg  of,  or  estofet  or 

intereot*  in,  propertt. 
See  Bills  and  Notes,  H  SSI^  SSH;  InttHdeating 

Liquors. 

Community  or  separate  property,  sec  Husbaod 

and  Wife,  |  287.  -"^ 
Decedent's  property,  see  ExecatMB  and  Adnin- 

istrator^  M^^SSS. 
Mortgaged  property,  see  Mortgages,  U  S38.  S3&. 

544. 

Real  property  In  general,  aee  Vendor  and  Pnr> 
chaser. 
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Sttndbu  tbaber,  flee  Logi  and  LoninK  |  8. 
Swamp  lande^  see  Public  Iiands,  |  61. 

Sale*  on  judicial  or  other  pncee^ng$. 
S«e  Execution,  H  264-294. 
Bj  execaton  or  administraton.  see  Bxecatora 

BDd  AdmluistratorB,  ||  328-388- 
By  receiven,  aee  ReceiTen,  ||  134,  145. 
Forecloenn  Of  mortgaxee,  lee  ISxatgatea,  f  586, 

Tax  sales,  see  Taxation,  S|  6TB,  689. 

X.  BBQUXSITESAHD  VAXIDITr  OF 
OOXTBAOT. 

Application  of  Btatate  of  frauds  In  general,  see 

Frauds,  Statnte  of,  S  88- 
Beet  and  BPcondary  evidence  of  sale,  see  Evi* 

dence,  9  1S8> 

I  1.  A  bill  of  sale  of  cotton  held  void  for 
uncertainty.— Jordan  t.  Ehnaoael  (Ala.)  310. 

!  24.  A  "sale  and  return"  is  a  sale  with  the 
right  of  the  buyer  to  return  the  goods  at  his 
option  within  a  reaRonabie  time. — William 
Franti  &  Go.  t.  Fink  (Im.)  131. 

S  62.  Svldence  held  InsufScIent  to  show 
agreement  by  lessor  to  pay  lessee  a  certain  som 
for  fertiliser  alleged  to  tiave  been  bongbt— Ter- 
ser T.  Murdoch  (La.)  102a 

n.  oomTBiroTioir  or  ooittbaot. 

I  68.  A  contract  for  sale  of  <A\  held  to  re~ 
quire  deliveries  to  be  made  in  iron,  and  not  in 
wood,r-Standard  Oil  Oo.  t.  Weeks  (Ala.)  443- 

i  82:  Terms  of  paymMit  on  cratraet  of  sale 
of  soda  fountain  held  to  be  sbown  by  words 
written  on  printed  form,  and  not  affected  by 
Htatement  of  shipping  line  and  shipping  ad- 
dreas^Bobert  M.  Green  &  Sons  t.  Uneville 
Drag  Co.  <Ala.)  483. 

m.  KODIFZCATIOir  OB  BSSOZSnOM 

OF  CONTBAOT. 

(O  R«scl«B<oa  br  Bnyc* 

1  116L  While  a  party  may  In  his  contract  to 
pnrcbase  make  a  yalid  agre«nent  not  to  coun- 
termand the  order,  a  rescissicm  because  of  a 
breach  by  the  other  party  Aeld  not  a  "eottnter- 
mand."— Robert  H.  Green  &  S<ms  t.  Llnerllle 
Drag  Co.  (Ala.)  433. 

I  116.  A  buyer  of  the  merchantable  output 
of  a  sawmill  for  a  specified  period  held  not  en- 
titled to  terminate  the  contract  on  the  ground 
of  past  failures  that  have  been  acquiesced  in, 
— Bamette  ^wmiU  Co.  v.  Ft.  Harrlsui  Lam- 
ber  Go.  (La.)  222. 

I  117.  A  seller's  mere  failure  to  deliver  a 
showcase  with  jewelry  the  very  moment  or  day 
or  hour  the  jewelry  was  delivered  held  not  snfn- 
cient  to  warrant  resdssion.  In  the  absence  of  a 
provisUm  or  stlpalation  to  that  effect. — McAUis- 
ter^Coman  Oo.  v.  Mathews  (Ala.)  416. 

f  117.  Shiiment  of  sellers,  with  Jnstmctions 
to  hold  the  goods  at  destination  till  payment  of 
price,  held  a  violation  of  the  contract  giving  buy- 
er right  to  rescind,  and  on  such  rescission  re- 
leai^DS  him  from  all  liability  thereonder.— Rob- 
ert M.  OrMD  &  Sons  t.  Llnerllla  Drug  Co. 
(Ala.)  433. 

kll&  Where  Ice  plant  offered  by  sellers  was 
irent  from  that  wnlch  they  contracted  to  de- 
liver, buyers  held  entitled  to  rescind  and  refuse 
to  accept  the  plant— Huson  Ice  &  Machine 
Works  T.  BUnd  A  CSiamben  (Ala.)  44S. 

XT.  PBBFOBXAHCE   OF  COHTBAOT. 

(C)  DcltvefT  aaA  AeceptaBce  of  Goods. 

To  satisfT  statute  of  frauds,  see  Frauds,  Stat- 
ute of,  |  8B. 


I  161.  Principle  that  delivery  to  carrier  Is 
a  delivery  to  the  purcliaser  held  not  to  apply  in 
case  of  spedal  contract  as  to  place  of  delivery. — 
Robert  M.  Green  ft  Sons  t.  unerille  Drug  Co. 
(Ala.)  488. 

I  161.  Dellvei?  to  a  carrier  of  goods  not 
properly  prepared  for  shipment  held  not  a  de- 
livery to  the  buyer.— Butterworth  A  Lowe  v. 
Cathcart  (Ala.)  896. 

i  166.  Liability  of  buyer  stated,  where  de- 
livery was  not  in  accord  with  the  contracL-i 
Standard  Oil  Co.  v.  Weeks  (Ala.)  443. 

f  166.  Wliers  an  Ice  plant  shipped  by  a  sel- 
ler was  not  that  sold,  the  buyers  were  onder  no 
duty  to  accept  it,  even  if  It  were  of  a  better 

ioality.— Huson  Ice  &  Machine  Works  v.  Bland 
:  Chambers  (Ala.)  445. 

I  175.  A  seller  contracting  to  sell  the  out- 
put of  a  sawmill  for  a  specified  period  held  en- 
titled to  recover  damagn  for  the  buyer's  breach. 
—Bamette  Sawmill  Co.  T.  Ft.  Harrison  Lumber 

Co.  (La.)  222. 

I  175.  A  seller  of  the  output  of  a  sawmill  for 
a  specified  period  held  not  regalred  to  saw  and 
deliver  lumber  after  the  buyer  bad  directed  him 
to  cease  sawing  and  delivering.— Bamette  Saw- 
mill Co.  V.  Ft  Harrison  Lumber  Co.  (La.)  222. 

i  176.  In  an  action  for  price  of  car  loads  of 
hay  sold,  facts  held  to  show  tbat  the  purchaser 
could  not  defend  on  the  ground  of  delay  in 
transportation.— fit.  Louis  Hay  &  Grain  Co.  v. 
American  Cast  Iron  Pipe  Co.  (Ala.)  904. 

I  176.  A  buyer  of  the  merchantable  output 
of  a  sawmill  for  a  specified  period  held  entiued 
to  hisist  on  the  seller  performing  the  work  In 
the  future.— Bamette  Sawmill  Co.  v.  Ft.  Har- 
rison Lumber  Co.  (La.)  222. 

S  179.  Liability  of  buyer  stated,  where  de- 
livery was  luit  in  accord  with  tbe  contract,  bat 
was  accepted.— Standard  Oil  Co.  v.  Weeks  (Ala.) 
443. 

V.  OPEBATIOir  AND  EFFECT. 

Delivery  of  lionors  to  carrier  as  delivery  to  cott' 
signee,  see  Intoxicating  Uquors,  S  147. 

(A)  Traasfer  ot  Title  mm  Betweem  Parties. 

I  201.  When  title  to  personal  property  sold 
passes  stated.— St  Louis  Hay  St  Grain  Co.  v. 
American  Cast  Iron  Pipe  Co.  (Ala.)  904. 

8  205.  A  transaction  held  to  be  a  "sale  and 
return,"  passing  title  to  tbe  buyer  with  a  con- 
dition soWquent- William  Franti  &  Co.  v. 
Fink  (la.)  ISL 

(B>  lUshta  Md  LlabllitleB  of  SoUor'M  to 
Tktrd  P«vaon«. 

f  221.  One  buying  chattels  from  one  who  had 
bought  them  from  a  former  owner,  leaving  an  in- 
debtedness for  the  price,  acquires  title  as  against 
the  original  owner. — Kern  v.  Cox  (Ala.)  401. 

(C)  RIshts  and  Liabilities  ot  Barer  as  to 
Third  P«rsoas. 

I  228.  Where  an  owner  of  cattle  sold  them 
to  one  who  paid  the  price,  a  subsequent  sale 
by  the  owner  to  a  third  person  did  not  pass 
title  to  him.— Sanfwd  t.  Wiley  (Ala.)  33a 

<I1)  Boaa  Fide  PareluMora. 

i  234.  The  mere  possession  of  movable  prop- 
erty is  not  such  indicium  of  ownenhlp  as  will 
enable  the  possessor  to  convey  a  good  title  as 
against  tbe  true  owner.— William  Franti  ft  Co. 

v.  Fink  (Ia.)  131. 

i  235.  A  transactloB  held  to  be  a  "sale  and 
retum,"  passing  title  to  the  buyer  with  a  con- 
dition subsequent,  so  that  the  seller  was  only  en- 
titled to  recover  a  portion  of  the  goods  transfer- 
red to  a  third  person  with  notice  that  the  con- 
dition had  been  violated.— William  Franti  ft  Co. 
V.  Fink  (La.)  131. 
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VI.  WARBAXTIES. 

I  279.  Where  a  contn<;t  for  the  nle  of 
lumber  stipalatcd  for  "cooot  and  iiupectioa 
guaraateed'^  at  poiat  of  destioation,  the  writ' 
ten  report  of  "coant  and  iaBpectioa"  made  at 
destination  was  not  admissible  to  show  the  true 
chaiacter,  amount,  and  qiuiity  of  lumber.— Am- 
tlD  T.  BeaU  (AU.)  ttST. 

Vn.  REMEDIES  OF  SEIXEB. 

(B)  Aotlona  tor  Prlc«  or  Valae. 

I  340.  On  breach  of  an  asrreemeQt  to  deliver 
hay.  whether  the  action  should  be  for  breach 
or  for  the  purcliase  price  considered. — St.  Louia 
Hay  &  Grain  Ca  T.  American  Cast  Iron  Pipe 
Co.  (Ala.)  904. 

i  354.  Id  an  action  for  the  price  of  goods 
sold,  a  plea  htld  Bufflcient.— A.  H.  Andrews  Co, 
V.  ti!towerB  Furniture  Co.  (Ala.)  31(i. 

I  354.  A  plea  io  aesumpait  for  jewelry  aokl 
Meld  insufficient.— McAllUter<Joman  Go.  T. 
Hathevs  (Ala.)  416. 

I  858.  In  an  action  againat  defendant  tor 
goods  sold  to  a  tliiid  person,  certain  evidence 
held  inadmissible.- Kramer  v.  Compton  (Ala.) 
351. 

J 384.  In  an  action  for  the  price  of  goods 
d.  a  request  to  char^  held  properly  refused 
as  pretermitting  plaintiff's  alleged  nedigence 
in  preparing  the  gooda  for  sbinnent.— Lutter- 
worth &  Lowe  r.  Gathcart  (Ala.)  80a 

(P)  Actions  for  DantaKC*, 

8  882.  In  an  action  for  breach  of  contract  by 
buyers,  testimony  of  one  of  the  buyers  as  to 
terms  attached  to  bill  of  lading  held  properly 
admitted.— Robert  M.  Green  &  Sons  v.  LineviUe 
Drug  Co.  (Ala.)  433. 

I  3S4.  A  seller  contracting  to  sell  the  out- 
put of  a  sawmill  for  a  specified  period  held  en- 
titled to  recover  loss  of  proSts.— Bamette  Saw- 
mill Co.  V.  Ft.  Harrison  Lumber  Co.  (La.)  222. 

i  388.  In  an  action  for  buyers'  br«ich  of  con- 
tract requested  instructions  Arid  properly  refus- 
ed,— Robert  M.  Green  &  Sou  Unevllle  Drug 
Co.  (Ala.)  433. 

S  388.  In  an  action  for  refusal  of  buyers  to 
accept  Boda  fountain,  requested  instructions  held 

Lroperly  refused.— Robert  M.  Green  &  Sons  v. 
inevilfe  Drug  Co.  (Aia.)  433. 

Vm.  BEBIEDIES  OF  BUYER. 

(C)'  Aetlona  tor  Breaoli  of  CoatrMt. 

I  418.  Where  a  contract  contemplated  the  de- 
livery of  lumber  "f.  o.  b.  cars"  at  the  place  of 
sbipmeat,  and  not  at  the  point  of  destination, 
the  freight  charge  on  the  car  was  outside  the 
contract  and  could  not  have  been  within  the 
contemplation  of  the  parties  as  an  element  of 
damages  for  breach  of  the  contract— Austin  v. 
BeaU  (Ala.)  657. 

i  418.  Statement  of  liabitity  of  one  who, 
having  sold  goods  IE.  o.  b.,  shipped  them  over  a 
line  other  than  that  directed  by  the  buyer.— Ma- 
laga Packing  Co.  T.  Threefoot  Bros,  ft  Co. 
(Miss.)  209. 

<D)  Aetloma  luid  ConiitereIa.lma  tor  BrcaMb 
of  Warr«nty. 

Common  counts  for  breach  of  implied  warzanty, 

see  Assumpsit,  Action  of,  |  S. 
Liability  as  wanantor  on  transfer  of  note,  aee 

Bills  and  Notes,  |  824. 

IX.  CONDinONAX.  SAIXS. 

S  467.  Nature  of  interests  of  buyer  and  seller 
under  a  certain  conditional  sale  of  personalty, 
stated.— Pbenix  Ins.  Co.  v.  Hilliard  (Fla.)  ^m. 


SALOONS. 

See  Intoxicating  Liquors. 


See  Payment 


SATISFACTION. 
SATURDAY. 


Effect  of  seryice  of  dtation  on  Saturday  half 
holiday  to  interrupt  prescription,  see  Umita- 
tfon  of  Actions,  i  122. 

SAWMILLS. 

PrfvilMe  of  laborers  on  lumber,  see  Logs  and 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

XL  PITBUO  SCHOOLS. 

Implied  repeal  of  statute  for  awortionment  of 
funds,  aee  Statutes^  1 137. 

(B)  CrcatloB,  Alteration,  Bxlatcaee.  and 
DlKMlatioK  of  DiBtrlet*. 

9  29.  Code  1906.  |  4530,  Interpreted  in  the 
light  of  sections  4510,  4533,  and  4034,  Acid  not 
to  authorize  the  creation  of  a  separate  school 
district  out  of  unincorporated  territory.  nnlcM 
it  is  wholly  within  one  county.— Jonea  County 
V.  Grisson  (Miss.)  629. 

(B)  Dtatrlot  Dobt,  BMarltlom  an*  Tmx- 
atloD. 

i  103.  To  entitle  widows  to  vote  at  a  special 
tax  election  held  under  Const,  art  232,  as  own- 
ers of  community  property,  their  rights  must 
clearly  appear  by  judgment  or  order  of  court. — 
Smith  T.  Parish  Board  of  School  Directoia  (La.) 
122. 

I  103.  Individual  members  of  a  partnership 
held  entitled  to  vote  upon  the  firm's  assessment 
in  a  special  tax  election  bdd  under  Conat  art. 
232.— Smith  v.  Parish  Board  of  School  IKicct- 
ors  (La.)  122. 

8  103.  A  person  appearing  as  owner  of  prop- 
erty on  the  assessment  rolls,  but  who  had  sold  it 
when  an  election  was  held  under  Const,  art  232. 
held  not  entitled  to  vote  thereat.— Smith  t.  Par- 
ish Board  of  School  Directoia  (La.)  122. 

I  103.  A  special  tax  elecHon  under  Const, 
art  232,  Acid  not  to  be  set  aside  because  the 
commissioner  of  election  received  votes  without 
proper  evidence,  where  such  votes  were  legal. — 
Smith  V.  Board  of  School  Directors  (Ia.)  122. 

8  103.  A  person  contesting  the  result  of  an 
election  held  under  Conat.  ai:t.  232,  on  specific 
groundB.  held  limited  to  tbose  grounds. — Smith  t. 
Board  of  School  Directors  (La.)  122. 

(H)  PnpllSj  «■<  <:oad«et  aad  IMsel»UB«  of 

School*. 

i  159.  A  rule  requiring  public  sdiool  pupils 
to  pay  an  attendance  fee  held  reasonable,  mak- 
ing noncompliance  therewith  ground  for  exdod- 
ing  the  pupil.— Bryant  v.  Wlusenant  (Ala.)  5^ 

I  159.  Right  of  public  school  authorities  to 
exact  attendance  fees  stated. — Bryant  v,  "Sfhiatm- 
ant  (Ala.)  525. 

SCIENTER. 

Knowledge  of  falsity  of  representations,  see 
Fraud,  |  IB. 

SCIRE  FACIAS. 

To  enforce  bail  bond,  see  Bail,  |  94. 
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SEARCHES  AND  SEIZURES. 

Inability  for  malidoui  prosecntion  in  procaring 
dparch  warrant,  see  Malicioas  ProofcutioQ,  f| 
12,  19,  31,  32,  SO,  56,  (i4,  08,  71,  72. 

I  5.  Under  Code  1907.  !  7770,  held  that,  the 
magistrate  had  no  jurisdiction  to  determine 
title  to  moDej  taken  on  a  search  warrant,  un- 
leBs  it  ia  eatabliihed  that  It  was  stolHi  or  eui- 
beiKled.— Soathem  llardvara  &  Sopply  Co.  t. 
liester  (Ala.)  S2& 

I  7.  Const.  1901,  S  5,  Metd  declaratory  of  the 
common-law  right  of  the  citizen  not  to  be 
searched  or  seiied  without  probable  cauM. — 
GuUhy  T.  LoniBTtlle  A  N.  B.       (Ala.)  382. 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  ||  398,  400;  Evidence,  U 
158-183. 

SECTIONMEN. 

Judicial  notice  of  railroad  section  master,  see 

Evidence,  |  20. 
Liability  of  railroad  company  for  fires  set  by 

ssctionmen,  see  Master  and  Servant,  {  302. 

SECURITIES. 

Public  securities,  see  Counties,  |  178 ;  Munici- 
pal Corporations,  {  018. 

SECURITY. 

See  Ball;  Chattel  Mortgages;  Mortgages;  Prin- 
cipal and  Surety. 
Collatenl  seciulty  In  general,  see  Pledfes, 

SEDUCTION. 

II.  GBmnTAI.  BESPONUBIUTY. 

I  37.  In  a  prosecution  for  seduction  of  a 
female  under  18.  failure  of  the  indictment  to 
allei^  that  she  was  "then  and  there"  of  prevl- 
ODS  chaste  character  held  not  a  fatal  defect — 
Terry  v.  State  (Hiss.)  488. 

I  40.  Id  a  prosecution  for  seduction,  evidence 
that  the  prosecutrix  did  or  did  not  make  im- 
mediate complaint  ia  not  admissible.— Tucker 
T.  State  (Ala.)  464. 

{  40.  Testimony  of  prosecutrix  in  a  prosecu- 
tion for  seduction  must  be  corroborated,  to  sus- 
tain a  conviction.--Terry  v.  State  (Miss.)  483. 

SEIZURE. 

See  Searches  and  Beisares. 

SELF-DEFENSE. 

I>efen8e  to  prosecution  (or  homicide,  see  Hcnni- 
dde^  H  lU^  U8^  180,  103,  27U  30a 

SENTENCE 

See  Criminal  Law,  |  995. 

SEPARATE  ESTATE. 

Of  husband  or  wife,  dlstinniisbed  from  com- 
munity property,  see  Husband  and  WiCe^  U 
264,  270. 

Of  married  woman,  see  Husband  and  Wift  U 
137,  15L 

SEPARATE  MAINTENANCE. 

See  Hiwband  and  Wife,  |  298%. 


SEPARATION. 

Of  hu^nd  and  wife,  see  Divorce:  Husbcnd 
and  Wife,  i  298%. 

SEQUESTRATION. 

i  S.  A  plaintiff,  claiming  the  ownership  and- 
possession  of  ciiattels.  may  maintain  seqiivxtm- 
tion  on  proof  tliat  defendant  denies  plalntilTs 
ownersbip.  coupled  with  defendant's  present  op- 

SDFtunity  to  dispose  of  the  chattels. — Adeline 
ugar  Factory  Co.  v.  Theriot  (La.)  007. 

SERVANTS. 

See  Master  and  Servant. 

SERVICE. 

Of  Jiroposed  case  or  statement  on  appeal,  see 
Appeal  and  Brrw,  |  660. 

SERVICES. 

See  Master  and  Servant;  Work  and  Labor. 

Liens  on  lo({s  for  services  tendered,  see  Logs 
and  Logging,  |  28. 

LieuB  on  real  property  for  services  rendered, 
see  Meclianics^  Uens. 

Of  broker,  sufficiency  to  entitle  to  compensa- 
tion, see  Brokers,  {  54. 

Of  child,  see  Parent  and  Child,  {  7. 

Bestraining  breach  of  contract  tot  personal 
services,  see  Injonctlon,  |  60. 

SEHING  ASIDE. 

Account  of  executor  or  administrator,  see  Ex- 
ecutors and  Administrators,  S  009. 

Certiorari,  aeo  Certiorari,  i  60. 

Execution,  see  Execution,  |  163. 

Indictment  or  information,  see  Indictment  and 
Information,  I  139. 

Judgment,  see  Judgment,  H  143,  330,  337. 

Judicial  sales  in  general,  see  Judicial  Sales,  | 
39. 

Sale  of  property  of  decedent,  see  Ssecutora 

and  Administrators,  t|  370,  882. 
Tax  deed,  sale,  or  certificate,  see  TaxatUuit  | 

689. 

Verdict,  see  New  TriaL 

SETTLEMENT. 

See  Account  Stated;  Payment. 

Of  accounts  of  executors  or  admlaistrators,  see 

Executors  and  Administrators.  H  404.  609. 
Of  administratioQ  of  community  property  on 

death  of  husband  or  wife,  see  Husband  and 

Wife,  8  276. 
Of  bill  of  exceptions,  sea  Criminal  Law,  i 

1092;   Exceptions,  Bill  of,  H  30-42. 

SEXUAL  INTERCOURSE. 

See  Rape ;  Seduction. 

SHARES. 

Of  corporate  stock,  see  Corporations,  H  15^ 

155. 

Renting  on  shares,  see  Landlord  and  Tenant,  | 
323. 

SHERIFFS  AND  CONSTABLES. 

m.  POWB&a,  DTITTEa.  ahd  uuuuu- 


Olalm      third  person  in  detinoe  against  sher- 
iff, see  Detlnve,  |  16. 

S  88.  MrTiere  a  sheriff  or  constable  seeking  to 
levy  an  attachment  finds  personal  property  in 
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the  poswMfoB  of  th<  defendant  In  attadtment, 
be  is  entitled.  In  the  abfleuce  of  notice  to  the 
contraty,  to  presume  tliat  the  penon  in  poeaee- 
sion  is  the  owner  of  the  propeity^^klattingij  t. 
Houston  (Ala.)  Ta 

SHIPPING. 

See  Ferries;  Maritime  lieni. 

V.  IJABTOITOMI  OF  yBMBM  AHD 
OWMSRS  ZX  OEHEBAIh 

I  84.  In  an  action  for  Injaiies  to  a  terrant, 
had  that  be  was  injured  br  the  n^igence  of 
an  emploT^  of  defendant. — Kelly  t.  Peters  (La.) 
MO. 

I  84.  In  an  action  for  injuries  to  a  servant 
employed  in  unloading  a  vessel,  erideace  held 
to  sustain  a  verdict  for  plaintiff.— Taylor  t. 
United  Fmit  Co.  (La.)  77a 

SIDEWALKS. 

Injuries  from  defects  or  obstructions,  see  Mu- 
nicipal GorporatiMis,  ||  75&-S22. 

SIGNATURES. 

ForgeiT,  see  Forgery. 

To  Inmetment,  see  Indictment  and  Informa- 
tion, S  33. 

To  judgmenL  see  Judgment,  |-282. 

To  memorandum  of  contract  within  statute  of 
frauds,  see  Frauds,  Statute  of,  |  110. 

SILENCE. 

As  admission,  see  Criminal  Law,  |  407. 

SIMUUTION. 

GonTeyancea  and  transactions  in  fraud  of  cred- 
itors, see  Fraudulent  ConTeyancea. 

SLANDER. 

See  libel  and  SIand». 

SLAVES. 

Inheritance  by  cliild  of  woman  slave  and  white 
man,  see  Bastards,  i  102. 

SOCIETIES. 

Oharitable  societies,  see  Charities,  {  45. 

SOLICITORS. 

See  Attorn^  and  Client 

SOLVENCY. 

Of  Tendor  affecting  rendee's  right  to  rescind, 
see  Vendor  and  Purchaser,  |  108. 

SPECIAL  DEMURRER. 

See  Pleading.  U  209,  225. 

SPECIAL  LAWS. 

See  Statutes,  H  75,  90. 

SPECIAL  PROCEEDINGS. 

See  Certiorari;  Habeas  Corpus;  Mandamus; 
Prohibition;  Quo  Warranto. 

SPECIAL  VENIRE. 

See  Jury,  |  70. 


SPECIFICATION  OF  ERRORS. 

In  as^gnment  of  arors,  see  Appeal  and  Er- 
rw,  1781. 

SPECIFIC  PERFORMANCE. 

I.  H  ATUBB  Am  OBOUroS  OF  BEK- 
EDT  IK  OBWraAL. 

I  4.  A  snit  by  a  rendor  for  specific  perform- 
ance of  a  contract  for  sale  of  land  cannot  be 
defeated  on  the  ground  that  there  is  a  remedy 
at  law.— Morgan  t.  Eaton  (Fla.)  305. 

S  6.  Bemedy  by  spedffe  performance  MM 
mutual  as  between  vendor  and  purchaser.— Mor- 
gan V.  Eaton  (Fla.)  305. 

I  14.  Defendant's  contract  with  oomplalnaDt 
held  not  capable  .of  l>eing  specifically  enforced 
where  to  do  so  would  necessarily  compel  a  third 
person  to  allow  complainant  to  periomi  such 
third  person's  contract  witii  defendant. — ^Boqne- 
more  ft  Hall  t.  Mitdiell  Bros.  (Ala.)  423. 

II.  OOMTRACTS  EirFOBOEABI.E. 

I  66.  A  vendor  may  sue  for  specific  per- 
formance of  the  contract,  though  he  seeks  mere- 
ly to  enforce  payment  of  a  specific  sum  of 
money.— Morgan  v.  Eaton  (Fla.)  305. 

(  73.  Equity  will  not  specifically  enforce  a 
contract  for  personal  services  which  ate  materi- 
al or  mechanical,  and  not  peculiar  or  indiTidual. 
— Itoquemore  &  Mali  v.  Mitchell  Bros.  (Ala.} 
423. 

i  73.  Where  a  contract  is  for  special  or  cx- 

traonjinary  personal  services  or  personal  aerr- 
Ices  purely  intellectual  and  individual,  equity 
will  grant  an  injunction  in  aid  of  specific  per- 
formance.—Boquemore  &  Hall  T.  Mitchell  Bros. 
(Ala.)  423. 

fi  73.  Equity  will  not  snecifically  enforce  a 
contract  for  personal  services  requiring  skill, 
judgment,  and  discretion,  but  will  leave  the  par- 
ties to  their  action  at  law  for  damages. — Rogue- 
more  ft  Hall  T.  Mitchell  Bros.  (Ala.)  423. 

f  73.  A  contract  held  not  capable  of  being 
specifically  enforced  on  the  ground  that  it  was 
for  personal  serrlces.- Boquemore  ft  HaU  t. 
Mitchell  Bros.  (Ala.)  423. 

I  75.  Equity  will  only  decree  speofic  per- 
formance when  it  can  dispose  of  the  subject- 
matter  by  a  decree  capable  of  present  enforce- 
ment, and  cannot  award  specific  performance  of 
a  continuous  duty  extending  over  a  series  of 
years,  leaving  the  party  to  his  I^ial  remedy.— 
Boqnemore  ft  Hall  t.  Mitcbdl  Bnw.  (AlaJ  423. 

I  76.  A  obntraet  to  pay  money  cannot  be 
specifically  mforced^McGaw  T.  OrBdme  (La.) 

775. 

PBQOBBDIKaB  AMD  BBLIBF. 

Venue  In  general,  see  Venue,  |  S. 

S  108.  Where  the  decree  of  q>ecific  perform- 
ance cannot  be  enforced,  an  injunction  will  not 
be  granted ;  com^lnant  being  left  to  his  legsl 
remedy.— Roquemore  ft  Hall  t.  Mitcbdl  Bma 
(Ala.)  423. 

1  114.  A  bill  t<a  specific  performance  was 
defective  where  it  did  not  allege  that  complain- 
ants paid  the  amounts,  and  fumiahed  the  securi- 
ty for  deferred  payments  screed  to  be  paid  and 
fumiahed  in  the  contract  souji^t  to  he  enforced 
within  the  time  and  in  the  manner  proridett 
therein.— Roquemore  ft  Hall  r.  Mitohell  Bros. 
(Ala.)  423. 

§  114.  A  bill  for  specific  performance  which 
merely  alleges  generally  complainants'  offer  to 
perform,  but  does  not  allege  an  offer  to  per- 
form as  provided  In  tbe  contract,  is  insufficient 
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—Rogaemote  &  Hall' t.  Mitchell  Biw.  (Ala.) 

423. 

I  114.  Great  accnracy  of  avermeDt  Is  require 
ed  in  bills  for  specific  performance.— Boanentore 
it  HaU  T.  MlteheU  Bros.  (Ala.)  423. 

SPEED. 

Ot  hones  and  T^icles  on  streeti^  see  Mnnle- 
ipal  Owporatlona,  |  705. 

SPIRITUOUS  LIQUORS. 

Begnlatlon  of  mannfactnre  and  sale^  see  In- 
toxicating liquors. 

STALE  DEMANDS. 

Laches  In  general,  see  Equity,  l{  67-70. 

STATE  BANKS. 

See  Banks  and  Banking,  H  109-22& 

STATEMENT. 

Admis^ons.  see  Eridenre,  S|  217.  253. 

By  accused  or  other  personM  an  jiart  of  res 
gestre,  see  Criminal  Law,  |S  363,  36S. 

By  parties  or  other  persons  as  part  olf  res  ges- 
ts&,  see  Eridence,  ||  121-128. . 

By  witness  Inconsistent  with  testimonj,  see 
Witnesses,  H  387,  390. 

Declarations,  see  Criminal  Law,  f  427;  Evi- 
dence, I  273. 

Hearsay,  see  Bridence,  f  817. 

Of  case  or  facts  for  purpose  of  review,  see  Ap- 
peal and  E>Tor,  |  o65. 

Of  loss  under  insnrance  policy,  see  Insurance, 
H  534-558. 

Of  mechnnic's  lien,  tee  Mechanics'  Liens,  if 
116,  137. 

Of  pUintifTs  demand,  see  Pleading,  H  ^<  64. 

STATES. 

Concurrent  and  coiiflirting  exercise  of  police 
powers  by  state  and  municipality,  see  Mu- 
nicipal Oorporations,  |  502. 

Courts,  see  Courts. 

Judgment  against,  conclaslveness  as  against  of- 
Scers,  citizens,,  or  taxpayers,  and  vice  versa, 
see  Judgment,  {  702. 

I/(«islatiTe  power,  see  Coastltntional  Law,  H 
50,  64. 

n.  oovBRiiMEirr  ahb  offigebs. 

Uandamiu  to  state  boards  ot  offlcers,  see  Man- 
damus, I  112. 

S  37.  A  member  of  the  LegiBlature  spreading 
on  its  journal  his  protest,  as  antborized  by 
Const.  1901,  I  55,  held  not  to  destroy  the  con- 
clusive effect  of  the  legislatiye  journal.— City  of 
Ensley  v.  Simpson  (Ala.)  61 ;  Bobinson  v. 
City  of  Eosley  (Ala.)  69. 

m.  PBOPEBTY,  COITTBACTI,  AMD 
LIABTTJTIEB. 

Grant  of  swamp  lands  to  state,  see  Public 

Lands,  H  58-61. 
Purchase  of  property  at  tax  sale,  see  Taxation, 

I  679l 

VL  AOTIOHft. 

To  annul  sale  of  land  of  levee  districts,  see 
Levees,  1  11. 

I  191.  A  suit  to  obviate  the  effect  of  an 
illegal  act  of  an  officer  as  such  Is  not  a  suit 
against  the  state.— Croom  v.  Pennington  ft 
Bvana  (Fla.)  957. 


STATIONS. 

Ballnwd  stations,  ne  Ganlars,  |  247. 

STATUTE  OF  FRAUDS. 

See  I^nds,  Statute  ot. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  oi  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 

the  various  specific  topics. 
Constitutionality  in  general,  see  Constitutional 

Law. 

Laws  denying  due  process  of  law,  see  Con- 
stitutional Law,  ff  278-297. 

Laws  denying  the  equal  protection  of  the  laws, 
see  Constitutional  Law,  §g  212-247. 

Laws  granting  privileges  or  immunities,  see 
Constitntionai  Law,  |  206. 

Laws  impairing  obligation  of  contracts,  see 
Constitutional  Law,  H  121,  164. 

Municipal  ordinances,  see  Municipal  Corpora- 
tions, I  105. 

Statute  of  frauds,  see  Frands,  Statute  of. 

Statute  of  limitauons,  see  Limitation  of  Ac- 
tions. 

Violation  of  law  as  to  separation  of  white  aqd 
colored  passengers  affecting  liaUlity  of  cai^ 
rier,  see  Carriers,  |  284. 

I.  ENAOTMBira.  BEQUiaiTES,  AHD 
VAXIDITT  XX  OEMERAIi. 

I  8^.  An  affidavit  of  the  publlcatioa  of  a 
notice  of  intention  to  apply  for  the  passage  of  a 
local  law  held  sufficient  within  Const.  1901,  I 
106.— City  of  Ensley  v.  Simpson  (Ala.)  61; 
Bobinson  v.  City  of  Ensley  (Ala.)  69. 

g  8^.  An  affidavit  of  publication  of  notice 
to  apply  for  the  passage  of  a  local  law  held  to 
show  that  the  pnbllcation  was  had  at  a  time  not 
unreasonably  remote  from  the  Intiodnction  of 
tbe  bill.— City  of  Enal^  v.  Simpson  (Ala.)  61 ; 
Bobinson  t.  City  of  Enaley  (Ala.)  69. 

I  Statutes  relating  to  charters  of  mu- 

nicipal corporations  having  not  less  than  2,500 
inhabitants  may  be  passed  without  publication 
of  Intention  to  apply  for  such  legislation,  un- 
der Const,  art.  4S,  subd.  12,  and  article  50.— 
Mulhaupt  T.  City  of  Shreveport  (La.)  1023. 

f  la  Act  Feb.  26^  1907  (Loc.  Acta  190T,  p. 
238).  held  passed  In  violation  of  Conat  1001, 
I  62.— Graves  v.  State  (Ala.)  84. 

I  28.  Under  Const  1901,  K  66,  125,  the  fail- 
ure to  submit  to  the  Governor  for  his  approval 
a  resolution  asking  for  a  return  of  bill  submit- 
ted to  the  Governor  to  enable  the  Legislature  to 
correct  errors  therein  held  not  to  affect  the  va- 
lidity of  the  bill.— City  of  Ensley  v.  Simpson 
^Ala.)  61 ;  Bobinson  v.  City  of  Ensley  (Ala.) 

a.  OENEKAX.  AND  SPECIAL  OB  I^- 
OAL  XAW8. 

I  75.  A  special  statute  for  the  extension  of 
a  city's  limits,  not  amending  the  general  law 
on  the  subject,  held  not  violative  of  Const,  art. 
49.— Mulhaupt  v.  City  of  Shreveport  (La.)  1023. 

S  76.  ^e  local  act  (Loc.  Acts  1907.  p.  634), 
proTtding  for  tbe  levy  of  taxes  for  public  roads, 
etc.,  held  in  violation  of  Const.  1901.  {  1(^ 
owing  to  the  previous  existence  of  Gen.  Acts 
1903,  pp.  307,  414,  making  tbe  same  provision. 
— McWhorter  v,  Lowndes  County  (Ala.)  750. 
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I  80.  Const.  1001,  I  229.  held  to  apply  only 
to  prirate  businem  corporations. — City  of  Eds- 
ley  V.  Simmon  (Ala.)  61 ;  Robinson  t.  City  of 
£Qsi«y  (AbL)  69. 

I  81.  Act  No.  299  of  1906,  resnlating  and 
licensinr  hawkers  and  peddlers,  was  an  amend- 
ment of  Act  No.  49  of  1901,  which  was  an 
amendment  of  General  License  Law  (Act  No. 
171  of  1S98)  I  12,  and  was  therefore  not  ob- 
jectionable as  a  special  law.— Flouraoy  t.  Walk- 
er (La.)  67a 

I  86.  The  Oeneral  Assembly  can  by  spedal 
statute  carve  misdemeanors  out  of  facts  de- 
claied  by  law  to  be  feioniea.— State  t.  Wall  (L«.) 
55ti. 

1  90.  Const- 1901,  {  104,  subds.  5,  18,  held 
not  to  prohibit  a  special  act,  the  effect  of  which 
is  to  destroy  an  incorporated  municipality.— 
City  of  Bnsley  v.  Simpson  (Ala.)  61;  Robin- 
son T.  City  of  Ensley  (Ala.)  69. 

I  90.  Act  Aag.  20^  1909  (Loc.  Laws  Sp.  Sess. 
1909,  p.  S92),  Md  not  in  conflict  with  Const. 
1901.  f  105,  notwithstanding  the  Keneral  statute 
(Municipal  Code;  Act  Aug.  13.  1907  [Acts  1907, 
p.  G04]).— City  of  Ensley  v.  Simpson  (Ala.)  61; 
Hobinson  v.  City  of  £lnsley  (Ala.)  69. 

I  90.  Const.  1901,  i  104,  held  not  to  prohibit 
an  act  altering  the  boundaries  of  a  city  so  as  to 
Include  within  its  limits  territory  included  with- 
in existing  cities.— City  of  Ensley  t.  Simpson 
^la.)  61;  Robinson  t.  (Mty  of  Ensley  (Ala.) 

i  90.  A  proceeding  to  annex  territory  to  a 
ci^  held  not  an  amendment  of  the  city's  charter, 
and  in  violation  of  Const.  1901,  }  104,  subd.  18, 
forbiddinic  local  laws  extending  the  limitti  of  a 
municipal  corporation.— State  T.  City  of  Bir- 
mingham (AlaO  461. 

m.  ailBJBOTS  AMD  TITLBS  OF  AOTS. 

I  118.  The  General  Assembly  can  by  special 
statute  carve  misdemeanors  out  of  acts  declared 
by  law  to  be  felonies,  if  the  title  of  the  statute 
conforms  to  the  requirements  of  the  Constltu- 
tion.— State  t.  Wall  {Ul.)  556. 

I  123.  The  proviso  of  Act  Dec  8,  1890,  |  21 
(Acts  1890-01,  p.  49),  held  invalid  under  Const. 
1901,  I  4^  as  not  being  expressed  In  the  title.^ 
Benton  t.  State  (Ala.)  842. 

I  124.  Act  March  1,  1901.  p.  1342,  |S  1,  2, 

firovidlng  for  the  removal  of  misdemeanor  cases 
rom  the  circuit  court  and  for  the  exclusive  ju- 
risdiction of  the  county  court  thereafter,  held 
constitutional;  the  body  of  the  act  being  get^ 
mane  to  the  purpose  announced  in  the  title.— 
Cofer  T.  State  (Ala.)  ^ 


V.  KEPEAI..  8V8PENSXOK, 

TIOH,  AND  FEVIVAI^ 

Repeal  of  statutes  relating  to  hawkers  and 
p«ddlers,  see  ilawkera  and  Peddlers,  {  2. 

Repeal  of  statutes  relating  to  Uquoza,  sea  In- 
toxicatittg  Liquors,  |  25. 

t  157.  Acts  1888.  No.  81,  I  7,  held  expressly 
repealed  by  Acts  1902.  Xo.  214.— State  ex  rel. 
Martin  v.  Webster  Parish  School  Board  (La.) 
553. 

S  166.  Provision  for  the  apportionment  of 
school  funds  in  Acts  188%  Na  81,  I  7.  held 
impliedly  repealed  by  its  omission  from  Acu 
1902,  No.  214,  {  8,  especially  fo  view  of  Acu 
1904,  No.  Itrr,  and  Acts  1908.  Xo.  49.— State 
ex  rel.  Martin  v.  Webster  Parish  School  Board 
(La.)  553. 

f  166.  Act  No.  40  of  1904,  tMulatinff  and 
licensing  hawkers  and  peddlers,  nel4  repealed 
In  so  far  as  It  excepted  persons  selling  eiEgs 
and  poultry,  by  Act  No.  295  of  1906.  amending 
and  re-enacting  the  former  act.— ^Floumoy  t. 
Walker  (La.)  673. 

VI.  CON8TBUOTIOM  AND  OPERA- 
TION. , 

Construction  to  avoid  unccmstitutionality,  see 
Constitution  ai  Law,  |  48. 

(A)  General  Rales  of  CoBstnctlom. 

Statutes  relating  to  extension  <rf  corporate 
limits,  see  Municipal  O^rporatlons.  |  33. 

8  181.  Rule  for  construing  a  statute  statH. 
— Axtell  V.  Smedley  &  Rodgers  Hardware  Co. 
(Fla.)  710. 

I  181.  In  construing  a  statute,  the  language, 
subject,  purpose,  and  means  adopted  for  acrom- 
plishing'tbe  purpose  should  l>e  ronsidered.  to 
ascertam  the  legislative  intent.— Tylee  r.  Hyde 
(Fla.)  96a 

fi  '225.  Statutes  in  pari  materia  must  be  con- 
strued so  as  to  permit  each  to  operate,  if  that 
can  be  done  without  violating  the  langnage.— 
Abingdon  Mitla  v.  Ozogan  (AlaJ  586. 

(B)  P«rtle«l«r  Clasaea  •!  Statstes. 

I  239.  A  criminal  statute  in  derogation  of 
tiie  common  law  must  be  strictly  construed  in 
favor  of  accused.- Mclnnis  v.  State  (Miss.)  634. 

I  241.  Statutes  are  construed  strictly  against 
a  forfeiture.— McCaAill  t.  Union  Naval  Stores 

Co.  (Fla.)  901. 

Vn.  PLEADING  AKD  EVIDENCE. 

Judicial  notice,  see  Evidence  |  32. 


STATUTES  CONSTRUED 


FBANOB. 

CODE  or  NAPOLEON. 
Art  1451.   495 

UNITED  STATES. 

CONSTITDTION. 

Amend.  14  61,  249,  377 

Art.  14,  I  1  344 

STATUTES  AT  I<ARGE. 

1849,  March  2,  eh.  87,  9 
Stat.  352   678 

1850,  Sept.  28,  ch.  84,  9 
Stat  519  678 


1898,  July  1,  ch.  541,  J 

60a,  30  Stat  562  (U.  S. 

Comp.  St  1901,  p.  3445). 

Amended  by  Act  19(^, 

Feb.  5.  ch.  487,  |  13,  32 

Stat  799  (U.  8.  Comp. 

St.     Supp.     1909,  p. 

1314)    227 

1903,  Feb.  6,  ch.  487,  f  13. 

32    Stat.    799   (U.  S. 

Comp.  St  Supp.  1900,  p. 

1314)  ..V   227 

COMPILED  STATUTES 
1901. 

Page  3446   227 


COMPILED  STATUTES 
SUPP.  1909. 
Page  1314w  227 


CONSnTUTI(»f  190L 

5  303 

45  842 

55   (n 

62  31.  34 

S  66,  104   m 

104,  subd.  6   61 

104.  subd.  18  61.  461 

104.  subd.  21  885 
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I  105.  61,  7B0 

«  lOU.  125   61 

I  157   426 

i  1U8  885 

i  215  438,  461 

ft  216   461 

I  22d   61 

CODE  18S2. 
If  1200^  1801,  1306.  1322, 
1591.  1592.  1601  746 

CODE  18S6. 

II  1916,  2548  442 

CODE  1896. 

Page  1200^  mle  90  921 

I  880  419 

I  ir^ll  442 

X  1740  et  seq   86 

{  1751   86 

II  2060-2071.   73 

i  2100   445 


CODE  1007. 

Page  1525,  rnle  31  

Puge  1526,  rule  a2  35, 

iS  a30,  340  

If  lOiO-1074  

11  llOlj,  1107  


i  1218  «t  seq  

If  1251,  1278  

fi  1350-1420  

i  2361  

I  2361.  sobds.  26,  27b. . . . 
i  2490  .7?  

II  2794,  2796  

1  2830  

I  2868.       Amended  by 

Laws  1909  (Sp.  Sesa.) 

p.  1*J5  

I  3017  

I  .SOlO  

3003  

3121  

3133  

31fJ7  

3245  

3256  

aam  

3385  

.1412  

3667  ,  

3746  

3839  

3910.... 24^  35,  38.  328, 
3010,  snbd.  1..35,  38,  75, 

3910,  aabd.  2  

I  3911-39ia  

3914  

3970  

II  4063.  4066  

I  4091  

4141  

S  4142-1145  

4154  

4157  

I  4262,  4283,  4285  

1  4503.  4504  

I  4572.  4583  

4635  

4637.  

4743.  743^ 

if  4754r4784  

5283  

:  5283,  fonn  12  

5321  

5340  

6362  

6367  

5372  

I  5450,  5463.  

5476  

!  6776  

i  6028  

i  6C61  


33 
732 
526 
461 
526 
742 
590 
326 
300 
300 
833 
318 
527 


829 
397 
396 
935 
320 
051 
949 
590 
335 
200 
746 
309 
833 
3!M) 
055 
878 
328 
328 
878 
692 
318 
35 
388 

ai5 

829 
200 
.S88 
336 
735 
344 
910 
526 
928 
818 
949 
45 
929 
390 
407 
426 

ai5 

202 
341 
147 
647 
328 


I  6110   646 

i  6112   57 

!|  6154,  0155,  6165   746 

6217   010 

6230   34 

6248   396 
6450.   Amnided  br  Laws 

1909  (Sp.  Sera.)  p.  117. .  659 

0464   (t59 

6770   745 

I  6849,  6850   696 

7084    739 

7132  

7161,  snbd.  71   34 

7175  833,  840 

I  r.>57   467 

S  7265  

«  72(J7   939 

I  7272   910 

I  T27f',.  Bubd.  10   638 

t  7300   203 

I  7324   14(i 

I  7;t53   742 

i  r^(;3  833 

X  7572   467 

I  7600  939 

i  7n0   328 

CLAY'S  DIGEST  OP  LAWS. 
Page  157.  J  37   307 

LOCAL  LAWS. 

1900-01,  p.  2685    23 

1903.  pp.  371.  379i  381...  885 

1907.  p.  206.  I  20   467 

1907,  p.  238   81.  33,  34 

1907.  P.  684   7.50 

1900  (Sp.  Sew.)  p.  302...  61 

LAWS. 

1878-79,  p.  49  3.S6 

1884-85,  p.  402   526 

1886-87.  p.  112   73 

1888-80.  p.  992   895 

1890-91,  p.  49,  I  21  842 

1893.  p.  478   527 

1900-01,  p.  1.^2.  H  1.  2. .  9.34 

1900-01.  p.  2117   733 

1900-01,  p.  2118.  $  2  733 

1903.  pp.  307,  414   750 

1903.  p.  414.  18  4.39 

1903.  p.  431   756 

1907.  p.  604   61 

1907  (Sp.  Sesa.)  p.  89   941 

1909  (Sp.  Sess.)  p.  62  638 

1909  (Sp.  Seas.)  p.  117...  6.59 
1900  (Sp.  Seas.)  p.  165...  829 

FLORIDA. 

CONSTITUTION. 

Declaration  of  Rights,  | 
1    377 

Declaration  of  Rights,  I 
4  ..."   071 

Declaration  of  Rights.  | 

11  rm 

Art.  5,  I  15  517 

Art.  11,  I  1  586 

GENERAL  STATtHTES  1006. 


541. 

591. 
788. 
1383. 
1406. 


  961 

  611 

  908 

  305 

 ;   195 

1505    623 

i  1603,  1694   971 

1871   304 

2210,  aubsec.  2a   710 

2217   145 

2302    980 

2494...   727 


2518   864 

2iir,2   3)(2 

i  2910  298 

I  2910.       Amended  hj 
Laws  1007,  ch.  5624.  ..  298 

S 3148.  195.  367 
3149.  195.  712 
I  3961,  3962   518 
4044   071 

LAWS. 

1907,  ch.  5tm   377 

1907,  ch.  ,5624   2i>8 

1909.  ch.  5051   719 

1909,  ch.  6108   970 


CONSTITUTION. 

Art  2.   249 

Art.  9.  .'.  185,  539 

Art.  48,  auhd.  12  102.3 

Arts.  49,  50  1023 

Art.  85    985 

Art.  101  888,  1032 

Art.  104   255 

Art.  232  122,  249 

Art.  233    767 

Art  239   216 

Art  381   555 

CIVIL  CODE  1838. 

Arta.  3152.  8162  1010 

Art.  .32.">2.  par.  5  1010 

Art  3206.  1010 

REVISED  CIVIL  CODE. 

Arta.  135,  157   495 

Art  204   2m 

Art.  1012   175 

Art.  1536.   115 

Art  1559,  Bubd.  4   115 

Art  15<!S   115 

Art  1671    175 

Art  1986   227 

Art  22^   115 

Arts.  2.386,  2306   495 

Art  2404.   237 

Art  2668.   227 

Art.  8452   767 

CODE  OF  PRACTICE. 

Art.  49.   587 

Art.  55   758 

Arts.  I^,  335   474 

Art  419  847 

Art  442   187 

Art  575   676 

Art.  695   767 

Art  8£)0.  545 

Art.  1000.   175 

REVISED  STATUTES. 

t  785   185 

it  8:J3  1002 

i  910   114 

I  072   185 

I  3541   864 

LAWS. 

1870.  No.  08    266 

1880.  No.  08   176 

1822,  No.  33  1010 

IHSt;.  No.  59  216 

18S8.  No.  80  277,  631 

1888,  No.  81,  i  7  553 

1888,  No.  145  1010 

1894.  No.  54    266 

1804,  No.  180.  Amended 
by  Laws  1800,  Mo.  123. .  766 
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1806^  No.  123   765 

1806,  No.  126   277 

1898.  No.  159,  I  1,  par. 

2   777 

1896,    No.    171,    t  12. 

Amended  b;  Laws  1904, 

No.  48;  Laws  1008,  No. 

295   673 

1902,  No.  107   5nfl 

1902,  No.  145,  I  10  5.*i5 

1902,  No.  147  172.  241) 

1902,  No.  147,  {  2  240 

1902,  No.  214  553 

1902,  No.  214,  18  553 

1904,  No.  3  491 

1904,  No.  16   129 

1904,  No.  49.   073 

1904,  No.  167   553 

1906,  No.  134    705 

1906,  No.  134,  {  1.  par. 

8  765 

1908,  No.  38   758 

1908,  No.  49   55.1 

1908,  No.  83  105.  5:19 

1908.  No.  87.  S  1   5(t() 

1908,  No.  124   7«3 

1008,  No.  126   151 

1908,  No.  108  10.12 

1906,  No.  168,  S  2  1(132 

1908,  No.  17ti   983 

1908,  No.  215  074 

1908,  No.  223    25.'> 

1908,  No.  228    238 

1908.  No.  295   673 

1908,  No.  301  165 


MIMXMim. 

GONSTITCTIOX  1890. 

26   791 

112   481 

161  »K 

11 W  626 

171  208 

181  481 

REVISED  CODE  1880. 
i  403   865 


CODE  1900. 


90  

.3:fl>  

5.Ht  

797  

811  

1141  

law  

r_wt  

12.18  

i:i:ti  

5  14-.0  

il74U  
2im  
S  24(19,  2.T()9. 
2(kS5  

i   

ii  3(18.>-3087.. 

6  30i)2  

S  3127  

H  3148,  3151. 


.143, 


790 

579 
805 
189 
579 
634 
785 
211 
780 
601 
45:t 
873 
790 
513 
259 
628 
481 
451 
093 
628 


3300   579 

3316   367 

3.S17   579 

3329.  ^  783 

3333   603 

333ft  asi 

837!)   S7» 

3441  695.  785 

34*13   »» 

3!«1   579 

3J«2  :.  629 

4054   449 

4221   794 

4267    481 

4423.  4424    6JtO 

4510.  4530,  4533.  4534. . 

4739   86.5 

471KJ,  4791   189 

4854    3.W 

48ir>   7m 

48(i7   35.> 

4977   485 

5039   7(6 

LAWS, 

1884.  eh.  108   865 

1884,  ell.  HiS.  {g      29  865 

1884,  eh.   182.  Repealed 
b.v  Laws  1908,  chs.  113- 

115  631 

1908.  ehs.  113.  114  631 

1908.  ch.  114,  I  1797.  .48a  695 

1908.  ch.  115  631 

1908,  ch.  115,  i  174«  (»6 

1908.  ch.  115,  I  1747   480 


STAY. 

Of  prooeedingi  In  action,  Iq  general,  see  Ac- 
tion. I  6d. 

Of  proceedings  on  sppeal  or  writ  of  error  in 
civil  actioQi  in  general,  see  Appeal  and  Er- 
ror, I  482. 

Of_  proceed^!*  untU  payment  ot  coBta,  see 


Costs,  i 


STEALING. 


See  Embesslement ;  Larceny ;  Becdving  Stolen 
Goods. 

STEVEDORES. 

Injuries  to,  see  Shipping,  g  84. 

STIPULATIONS. 

g  14.  A  stipulation  as  to  the  dochet  of  a 
justice  of  the  peace  held  not  to  be  used  in  a  salt 
snteequent  to  that  in  which  made.— Sibley  A 
gibley  t.  Smith  (Ala.)  27. 

STOCK. 

I^Tft  fltock,  aee  Animals. 

Live  stock,  carriage  of,  see  Carriers,  gg  205, 
229. 

Of  corporation  or  association,  see  Corporations, 
gg  151,  IW. 

STOCKHOLDERS. 

Of  corporations  in  general,  see  Corporations,  gg 
220-S62. 

STOCK  LAWS. 

See  Animals,  g  50. 

STOLEN  GOODS. 

See  Receiring  Stolen  Ooods. 


STORAGE. 

Of  liquors,  see  Intoxicating  Liquon,  |  14ft 

STREET  RAILROADS. 

See  Railroads. 

ZZ.  BEGUUTIOK   AND  OFERATIOH. 

g  81.  A  street  railroad  company,  having  cre- 
ated a  confusion  of  noises  and  car  tracks  at  a 
crossing,  was  bound  to  be  extraordinarily  care- 
ful in  handling,  its  can  theie.— Hanna  t.  New 
Orleans  Ry.  £T..Ight  Ca  (La.)  8SS. 

g  103.  Ijsck  of  care  on  the  part  of  a  motor- 
man  held  the  proximate  cause  of  an  accident  to 
a  pedestrian. — Hanna  t.  New  Orleans  Rv.  & 
Light  Co.  (La.)  855. 

g  118.  In  an  action  for  injury  to  a  pedes- 
trian while  crossing  a  railroad  track,  an  in- 
struction on  contributtHry  negligence  hdi  proper, 

and  not  objectionable  as  pretermitting  ioquiry 
on  the  isane  of  wantonness.— Jaffe  v.  Binuing- 
ham  Ry.,  Light  &  Power  Co.  (Ala.)  311. 

STREETS. 

See  Ilighways. 

Crossing  by  railroads,  accidents  at  crossing^ 

see  Railroads,  gg  80B-8S1. 
Dedication  of,  see  Dedication. 
Improvement  of,  see  Municipal  Corporations,  H 

265-586. 

Injuries  from  defects  or  obstructions,  see  Mu- 
nicipal Corp<nation«,  g|  755-822. 

Injuries  to  persons  on  street  by  coHlskm  with 
street  cars,  see  Street  RallRmds,  H  81,  IIH 

Use  and  regulation  in  general,  see  Honidpi] 
Corporations,  gg  647-706. 

STRIKING  OUT. 

Evidence,  see  CMminal  Law.  |  696 ;  Trial  gl 

89,  91.. 

Pleading  or  defense  or  part  thereof,  cee  Pletd* 
ing,  if  356,  962. 
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INDDX-DIOSn. 


Tantlom 


STUDENTS. 

In  nablic  Mhools,  lee  Schools  ftud  School  Dii- 
tricta.  I  m 

SUA  SPONTE. 

Dismissal  of  appeal  or  writ  of  error  on  court's 
own  motion,  see  Appeal  and  Brror,  |  792. 

SUBMISSION  OF  CONTROVERSY. 

Beojf^  ct  rerlew,  see  Appeal  ud  Error,  |  84B. 

SUBROGATION. 

I  1.  One  who.  not  Toluntarlly,  but  to  pro- 
tect his  own  rights,  satisfies  a  debt  for  which 
another  is  prlmaziiy  liable,  ma;  enforce  aninst 
the  latter  all  the  aecarltieB,  benefita,  aid  ad- 
Taotages  held  bj  ttie  creditor.— Murphree  t.  Oils- 
by  (Ala.)  807. 

I  2S,  One  held  not  entitled  to  recover  from  a 
person  on  the  theoir  of  anbiogation.— Murphree 
Clishy  (Ala.)  flOT. 

SUCCESSION. 

See  Descent  and  Distribution. 

SUFFRAGE. 

In  genoal,  see  Electlma. 

SUIT. 

Bee  Action;  Equity. 

SUMMARY  PROCEEDINGS. 

Criminal  prosecntions,  see  Criminal  Law,  I 
260. 

For  collection  of  taxes,  see  Taxation,  |  572. 

SUMMONING. 

Jurors,  see  Jury,  ||  67,  72. 

SUNDAY. 

See  Holidays. 

Computation  of  time,  see  Time,  {  10. 

{  S(k  A  Terdict  may  be  lawfully  recorded  on 
a  Sonday.—State  v.  Vamado  (La.)  1006. 

SUPERSEDEAS. 

On  aroeal  t»r  writ  of  error,  see  Appeal  and  Er- 
r<H-,l  492: 

SUPERVISORS. 

Of  counties  In  g^eral,  see  GountlH,  H  47,  S3. 

SUPERVISORY  CONTROL 

Writs  of,  see  Mandamus. 

SUPPLIES. 


Preference  of  claims  against  property  In  hands 
of  receiver,  see  Receivera,  |  158. 

SUPREME  COURTS. 

Of  states,  see  Courts,  |  221. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURGEONS. 

See  Phyfiioians  and  Surgeons. 


As 
f 


SURPLUSAGE 

In  indictment  or  Information,  see  Indictment 
and  Information.  |  120. 

SURPRISE. 

>und  for  omtlnuanGe,  sea  Criminal  Law, 

SURVEYS. 

After  decree  of  aaietittg  title,  see  Quletinf  Ti- 
tle, |  62. 

SURVIVORSHIP. 

Right  of  surviving  spouse,  children,  or  heirs  as 
to  homestead,  see  HMnestead,  |i  186,  ISO. 

Rights  and  liabllltieB  of  snrvlror  of  community 
as  to  community  property,  see  Husband  and 
Wife,  I  278.    '  *^ 

SUSPENSION. 

Of  mnBlttg  o(  statute  of  limitations,  see  LIml- 
tatiaii  of  Actions,  H  122,  127. 

SWAMP  LANDS. 

See  Public  Lends,  K  61. 

Drainage  by  public  authorities,  see  Drains. 

Possession,  see  Ejectment,  |  16. 

SWEARING. 

Criminal  reBponslbllity.  see  Disorderly  Conduct. 
False  swearmg,  aee  Perjury. 

SWITCHES. 

Charges  for  switching  cars,  see  Carriers,  |  12. 

TACKING. 

Successive  posseaslais,  see  Adverse  Possession, 
I  43. 

TALESMEN. 

See  Jury,  I  72. 

TAXATION. 

Payment  by  receiver,  see  Receivers,  (  153. 

Looal  or  special  1aae». 

See  Municipal  Corporations,  H  057,  077; 
Scliools  and  School  Districts,  {  103. 

For  construction  and  maintenance  of  high- 
ways, see  Highways,  H  122,  151. 

For  municipal  improvements,  see  Municipal 
Corporation^  »  406-495,  525^  586. 

OoettpaMon  or  prwflepe  fOM*. 

See  Ucenses,  !l  7-32. 

n.  ooiraTiTTmoiiAi.  reqitibb. 

XEHTft  AHO  BESTRIOTIONS. 

8  46.  Code  1900.  8  4267,  relating  to  taxa- 
tion of  corporations,  held  valid,  uiuler  Const. 
1880,  a  112.  ISL-People's  Warehouse  Co.  v. 
Xasoo  atyWia.)  481. 

m.  UABIUTT  OP  PBM01I8  AHS 
FBOFBBTT. 

<A)  Private  Peraoaa          Propertr  Ctoa- 
eral. 

f  95.  Traniiactions  between  a  life  inaurance 
company  and  policy  holders  held  not  loans  to 
policy  holders,  out  merely  advance  payments,  so 
that  the  company  could  not  be  assessed  there- 
upon as  for  money  loaned.— -Ftdeli^  Mut  Life 
Ins.  Co.  v.  Fitzpatrh^  (La.)  11& 
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(O  P«bll«  Prepertr  lastlt«tloM. 

I  183.  Public  property  is  not  (nibject  to  tax- 
ation in  any  form  anlera  a  lerislatire  intent 
to  make  it  so  eiearly  appears.— City  oi  Hunts- 
Tille  T.  County  of  Madison  (Ala.)  826. 

<D)  Exemptloa*. 

i  231.  A  bridge,  built  and  operated  1^  an  In- 
dependent corporation,  held  not  exempt  from 
taxation  as  part  of  a  railroad,  under  amendment 
to  Constitution  proposed  by  Acts  1904,  No.  13, 
becaune  used  by  railroads  paying  tolls  for  anch 
use.— Sbreveport  Bridge  &  Terminal  Co.  t.  State 
Board  of  Appraisers  (La.)  129. 

V.  IXVT  AHD  ABSEMMEXT. 

Mandamna  to  ctnnpel  lery,  tee  Mandamni,  | 

112. 

Scliool  taxes,  see  SchoolB  and  Sdiool  Districts, 

(O  Mode  of  AsBcsameat  Im  Geacral. 

S  348.  Certain  facts  ifld  not  to  render  an 
assewment  of  timber  land  invalid.— Oennan- 
American  Immber  Co.  t.  Barbee  (Fla.)  292. 

(O)  II«Tl«w,  Com«tloa,  or  SsttlBB  AoMe 
of  AaseaMiieat. 

S  459.  Tax  assessors  keld  to  bave  a  wide 
discretion  in  valuing  property  which  will  not 
be  controlled  by  tbe  courts,  in  tlie  absence  of 
fraud,  illegality,  or  abuse, — German-American 
Lumber  Co.  v.  Barbee  (l!la.)  292. 

I  SOO.  A  petition  heid  for  the  caacpltatlon  of 
an  assessment  of  taxes  on  money  loaned  and  not 
for  reduction  of  tbe  assessment,  so  that  a  reduc- 
tion could  not  be  decreed. — Pidelitiy  Uat.  Life 
Ins.  Go.  T.  Fitzpatridc  (La.)  11& 

Vn.  FATMEHT  AlTD  REFmrDIirO  OR 
RECOTERT  OF  TAX  FAID. 

Breach  of  contract  to  pay  taxes,  see  (Contracts, 
(  321. 

Construction  of  contract  for  payment  of  taxes, 

see  Contracts,  |  213. 

vm.  poixEOTioy  anb  emforce- 

MEHT  AOAnrST  FEBSOKB  OR 

personax.  pbopertt. 

(B)  SnminKrr  Rcnedlca  and  Actloas. 

S  572.  An  action  at  law  will  lie  to  collect 
taxes  only  when  no  other  method  Is  prescribed. 
—City  of  HnntSTille  T.  County  of  Uadison 
(Ala.)  826. 

IX.  BAI.E  OF  lAHD  FOR  NOHPAT- 
MENT  OF  TAX 

§  679.  Where  officers  of  the  state  imued  an 
illegal  tax  certificate,  their  acts  may  l>e  readied 
by  the  courts  in  proper  proceedings.- Croom  v. 
Pennington  &  Evans  (Fla.)  0.)i. 

I  679.  The  state  acquires  no  right  under  an 
illegal  tax  certificate,  issued  to  it  bv  its  ofUcers. 
— Croora  T.  Pennington  &  Evans  (Fla.)  9i>7. 

§  (i79.  Where  property  was  bought  by  the 
state  at  tax  sale,  the  heirs  of  the  on  ner  of  such 
property  had  sach  an  interest  rs  entitled  them 
to  question  a  subsequent  sale  of  the  property 
b^  tbe  ^tate  Auditor,  because  of  a  failure  by 
him  to  comply  with  tbe  law  authorizing  such 
sale. — Graham  v.  Murpby  (La.)  277. 

I  679.  Sale  by  tbe  state  of  property  pur- 
chased at  a  delinquent  tax  sale,  under  Acts 
1888,  No.  80,  and  Acts  1896,  No.  12U,  held  in- 
valid for  failure  to  comply  with  the  provisions 
of  such  acts.— Graham  v.  Murphy  (La.)  277. 

I  689.  Where  a  tax  collector  issued  a  tax 
ceitiGcate  wbea  the  taxes  had  b^n  paid,  npon 
proof  of  the  invalidity  of  the  certificate,  cns- 
todian  thereof  and  of  tbe  record  of  tbe  sale  may 


be  required  to  make  entries  to  show  its  lllecal> 
ity.— Craom  t,  Pennington  ft  Brans  (FlaO 

XX.  TAX  TITIA8. 

(A)  Title  and  WOgMim  oC  ParchaaM  at  Tax 
Sato. 

{  730.  The  title  d  the  state  to  lands  adjudi- 
cated to  it  at  a  sale  for  delinquent  taxes  under 
Act  No.  80  of  1888  held  good,  and  to  cnt  off  tbe 
rights  of  an  occupant— Cage  v.  Quaker  Realty 

Co.  (La.)  531. 

I  734.  Notwithstanding  CJonst.  art.  233. 
there  can  be  no  valid  sale  of  property  for  taxes, 
unless  there  has  been  an  assesnnent. — iSnJUoTy 
T.  Elms  (La.)  767. 

f  734.  A  certain  adjudication  for  taxes  Mi 
not  to  convey  title. — Guillory  t.  Elms  (La.)  767. 

(B)  Tax  Itoada. 

S  788.  An  act  of  sale  predicated  npon  ao 
adjudication  for  taxes  of  property  whi6h  from 
description  in  tba  assessment  and  advertisement 
is  not  susceptible  of  identification  Md  not  proof 
of  tbe  sale  to  the  adjndicatee  of  a  described 
tract  other  than  the  one  adjudicated  under 
Code  Pra&  art  686.— OaHtory  t.  Elms  <Lb.) 
767. 

TAXATION  OF  COSTS. 

See  Costs,  %  216. 

TELEGRAPHS  AND  TELEPHONES. 

I.  EaTABMSHMEHT.  OOMITB0CTIOM, 
ARD  HAIRTBEAMOB. 

Power  of  city  to  authorise  te1eph(»e  com- 
pany to  damage  or  destroy  trees  in  streets 
Kee  Municipal  Ccwporations,  fi  6S2. 

Rights  of  abutting  owners  as  to  trees  in 
streets,  see  Municipal  Corporations,  {  063. 

n.  RSOVLATXOR   ARD  OPERAVIOR. 

S  54.  Code  1906.  I  3127,  krid  to  invalidste 
a  contract  stipulation  oxempting  a  telegraph 
company  from  liability  for  errors  or  delays 
where  a  claim  ia  not  presented  in  writinf  witb- 
fn  a  certain  time.— Dodson  v.  Western  Union 
Telegraph  Co.  (UissO  603. 

S  03.  In  fin  action  against  a  tel^raph  com- 
pany, a  demurrer  to  a  plea  ketd  erroneously 
overruled.— Park  v.  Western  Union  Tdegraph 

Co.  (Ala.)  884. 

1  69.  In  an  action  for  failun-  to  deliver  a 
message,  a  telegraph  company  hrld  liable  for 
punitive  damages.— Stelnberger  v.  Western  Un- 
ion Telegraph  Co.  (Miaa.) 

Ii  69.  In  action  for  delay  in  transmission  of 
egram  caused  by  strike,  where  actual  dam- 
ages were  not  claimed  and  punitive  damage* 
were  not  shown,  plaintiff  held  not  entitled  to 
recover.— Western  Union  Telegraph  Co.  t.  Mil- 
ler (Miss.)  701. 

TEMPORARY  ALIMONY. 

See  Divorce,  {  215. 

TEMPORARY  INJUNCTION. 

See  Injunction,  U  143-172. 

TENANCY. 

For  life,  see  Life  Estates. 

TENANCY  IN  COMMON. 

Partition  of  prop«'ty  held  In  common,  see  Par- 
tition. 
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ZX.  ICITTnAIi  KIQWTB,  DUTHIS,  AlfD 
T.TABn.TTIBB  OF  OO-TSNAITTI. 

{  28.  Where  one  of  the  ownen  of  property 
has  wrongfully  excluded  the  other  from  par- 
ticipotion  in  its  operation,  losses  incurred  in 
such  operation  should  not  fall  on  the  excluded 
owner,  who  was  also  entitled  to  the  rental  val- 
ue of  his  interest— Tfttum  y.  Price-Williama 
(Fla.)  3. 

I  30.  One  having  an  undivided  interest  in 
real  estate  who  bays  the  entire  property  at  a 
tax  sale  is  entitled  to  10  per  cent.  Interest  on 
the  price  bid  by  him  on  the  property.— Inter- 
state Lend  Co.  t.  Doyle  (La.)  991. 

I  32.  Where  one  having  an  undivided  inter- 
est in  real  estate  employed  a  third  person  to 
collect  the  rents,  the  co-owners  claiming  the 
moneys  collected  by  the  third  person  shoola  pay 
a  reasooabli"  amount  due  for  collection^Intei^ 
state  I<and  Co.  v.  Doyle  (La.)  991. 

!  32.  An  owner  of  an  undivided  interest  in 
real  estate,  who  insures  the  property  in  his  own 
name,  held  not  entitled  to  the  premium  paid  on 
the  distributloD  of  the  proceeds  of  the  property 
on  a  sale  for  jpartition.— Interstate  liaud  Co.  t. 
Doyle  (La.)  9S1. 

I  Where  one  havinfr  an  undivided  inter- 
est in  real  estate  had  in  his  hands  funds  he- 
longing  to  the  co-owners,  be  most  when  paying 
taxes  apply  such  fundi  pro  tanto  to  the  payment 
of  the  co-owners'  taxes. — Interstate  Land  Co.  t. 
Doyle  (La.)  991. 

nX.  BIGHTS  ANB  T.TABTf.lTIES  OF 
OO-TEXAHTB  AS  TO  TRXRll 
PEBSOHS. 

S  S6.  A  tenant  In  common  may  recover  the 
whole  estate  from  a  stranger  in  possession.— 
Blakeney  t.  Du  Bose  (Ala!)  746. 

TENDER. 

Of  performance  of  conditions  of  gift,  see  Gifts, 
i  41* 

TERM. 

Of  court,  see  Conrta,  |  ^ 

TERMINATION. 

Of  homestead,  see  Homestead,  8|  167,  171. 
Of  marriage  relation,  tee  Marriage.  Si  58.  60. 
Of  relation  of  carrier  and  passenger,  see  Carri- 
ers, I  247. 

TESTAMENT. 

See  Wills. 

TESTAMENTARY  CAPACITY. 

See  WUIi.  I  BS. 

TESTIMONY. 

See  Evidence;  Witnesses. 

THEATERS  AND  SHOWS. 

CMitracts  for  theatrical  perfoRDancea,  see  Gon- 
tracta,  |  278. 

THEFT. 

See  Emheuleinent ;  Larceny;  Beceivinf  Stolen 
Goods. 

THREATS. 

Compliance  by  servant  with  threats  as  affect- 
ing contributory  negligence,  see  Master  and 
Servant,  |  24.>. 


Sividence  of,  in  prosecutions  for  homicide,'  see 
Homicide,  {  160. 

Ground  for  annnlment  vt  marriage,  see  Mar- 
riage. I  58. 

TIMBER. 

See  Logs  and  Logging. 

Valuation  of  timber  lands  for  purpose  of  taxa- 
ti(w,  see  Taxation,  |  348. 

TIME. 

Computation  of  period  of  limitation,  see  lAml- 

tatlcm  of  Actions,  »  56,  197. 
Of  accrual  of  right  of  action  within  statute  of 

limitations,  see  Llmitatlfm  of  Actions,  || 

65,  66. 

For  particutar  actt  in  or  inoidental  to  judicial 
jtroce€ding$. 

Appeal  or  other  proceeding  for  review,  see  Ap- 
peal and  Error,  U  337,  345:  Certiorari,  1 4U. 
Demand  for  jury  trial,  see  Jury,  1  25. 
Entry  of  jnd^eit,  see  Judgment  |  272. 
P^iji^  bond  for  injunction,  see  Injunction,  | 

Motion  or  application  for  new  trial,  see  New 

Trial,  |  117. 
Motion  or  application  to  dIsmfBS  appenl  or  writ 

of  error,  see  Appeal  and  Error,  |  797. 
Motion  to  quash  venire,  sec  Jury,  I  117. 
Objection  at  trial  to  reserve  ground  of  review, 

see  Appeal  and  Error,  {  230. 
Objection  to  evidence,  see  Criminal  Law,  S 

693;  Trial,  |  76. 
Presentation,  allowance,  and  filing  of  bill  of 

exceptions,  see  Criminal  Law,  |  1002 ;  Ex- 

ceptfons,  BiU  of,  U  36-42. 
Beinstatement  after  dismissal  in  city  conrt,  see 

Courts,  I  189. 
Return  of  execution  sale,  see  Bzecntlon,  !  33:t. 
Review  of  discretion  as  to  extension  of  time, 

see  Appeal  and  Error,  fi  956. 
Separate  trial  of  codefendants,  see  Criminal 

Law,  I  622. 
Signing  judgment,  see  Judgment,  |  282. 

For  particular  actt  not  judicial. 
Payment  for  goods  sold,  see  Rales,  S  83. 
Payment  of  interest,  see  Interest,  |  45. 
Performance  of  contract  in  general,  see  Con- 
tracts, I  213. 

S  9.  Where  a  death  occurred  June  25.  1905. 
citation  served  June  25.  1900.  before  mldnf«bt 
will  interrupt  prescription.— Rady  t.  Fire  Ins. 
Patrol  of  New  Orleans  (La.)  491. 

$  10.  A  snspcosivc  appeal  taken  within  10 
daj's,  excluding  Sundays,  as  required  by  Code 
Prac.  art.  575,  will  not  be  dismissed^Helmas 
V.  Pallet  (La.)  676. 

TITLE. 

See  Property. 

By  adverse  possession,  see  Adverse  Possession, 
I  106. 

Color  of  title,  see  Advwse  Fossesalon,  11  71- 

85. 

Declarations  by  person  in  possession  or  control 
of  property  as  to  title,  see  Evidence,  I  273. . 

Determination  of  title  to  property  seised  under 
search  warrant,  see  Searches  and  Seisnres, 
i  5. 

Evidence  admissiUe  under  pleading,  see  Plead- 
ing, t  381. 

Of  buyer  of  goods  as  to  third  persons,  see 

Sales,  fi  228. 
Of  lessor,  see  Landlord  and  Tenant,  S  63. 
Of  purchaser  at  execution  sale,  see  Execution, 

§1  2t;4.  272. 
Of  purchaser  st  sale  of  property  of  decedent, 

see  Executors  and  Admin  intra  tors,  |  388. 
Of  seller  as  against  third  persons,  see  Sales, 

{  221. 
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Of  Tendor,  BufBciencr  to  support  contract  of 
sale,  see  Vendor  and  Purcbasen  {  128. 

Bonoral  of  eknid,  we  Qniedng  Title. 

Retention  of  apparrat  title  1^  grantor  aa  ele> 
ment  of  fraud  as  to  creditors  or  Bubsequent 

Srcbasers,  see  Frandnlent  ConTeyances,  i 
2. 

Slander  of  title,  see  Libel  and  Slander,  f  14a 
Tax  titles,  see  Taxation.  H  730.  76& 
To  property  insured,  represeatations,  warran- 
ties, or  conditions  in  policy  or  api^lcation 
tberefor,  see  Insurance,  |  282. 

Particular  mattera  affeotinff  title. 
See  Adverse  Possession  ;   Dedication ;  Deeds  ; 

Descent  and  Distribution  ;  Mortgages. 
Sale  of  personal  pn^rty  in  general,  see  Sales. 
Sale  of  real  {HK^tertr  in  general,  see  Vendor 

and  Purchaser. 

Particular  tpeeiet  of  propertjf  or  rightB, 
See  Bills  and  Motes,  {  523. 
Fee  of  street,  see  MoQicipal  Corporations,  | 
G6a 

Personal  property  in  general,  see  Sales,  ||  201, 
205. 

Real  proper^  in  general,  see  Vendor  and  Pnr- 
chaser. 

TUh  MecMSory  to  maintaiit  parUeklar  tetioiu. 
See  Bwl  Actions;  TroTW  and  Conrersion,  } 

la 

Title*  of  particular  acta  «r  prooeeMngM. 
See  Statutes.  »  118,  124 

TOOLS. 

Liability  of  master  for  injuries  to  servant  from 
defects  in  or  failure  to  furnish  tocds,  see  Mas- 
ter and  Berrant,  IS  101.  120. 

TORTS. 

Liahilitiea  of  particular  eUuaee  of  pertone* 

See  Carriers.  K  107-136,  280,  821;  Corpora- 
tions, I  492 :  Municipal  Corporations,  H 
755-«22;  Bailroads.  |S  113,  ^,297,  303- 
351,  355-400,  405,  439,  469-485;  Street  Rail- 
roads, §S  81,  118. 

Agents,  see  Principal  and  Agent,  |  150. 

Banlis,  see  Banks  and  Banking,  |  148. 

Chauffeurs,  see  Municipal  Corporations,  |  705. 

Electric  light  or  power  companies,  see  Elec- 
tricity, i  16. 

Ehnployers,  for  injuries  to  employ^,  see  Mas- 
ter and  Serrant,  ||  96,  299. 

Employers,  tor  injuries  to  third  persons,  tee 
Master  and  Servant,  H  301,  832. 

Shipowners,  see  Shipping,  |  84. 

Telegraph  or  telephone  companies,  see  Tele- 
grai^s  and  Telephones,  Si  54-69. 

tialfilitiea  retpectinp  particular  epeciea  of  prop- 
erty or  tnatrumcntalittea. 

See  Electricity.  S  16;  Railroads,  H  113,  282, 
297,  303-351,  355-100,  405,  439,  469-485: 
Street  Railroads.  {(  81,  118;  Telegraphs  and 
Telephones,  fS  54-69. 

Automobiles,  see  Municipal  Corporations,  i  706. 

Injuries  from  defects  or  obstructions  in  streets, 
Me  Municipal  Corporatltms,  H  755-822. 

Streets  and  highways,  see  Mnnlcipal  Corpora- 
tions, a  755-822. 

Tools,  machinery,  appliances,  and  places  for 
work,  see  Master  and  Servant  H  WU  129. 

Vessels,  see  Shipping,  |  84. 

Particular  torta. 

See  Assault  and  Battery,  H  10.  24 ;  Conspira- 
cy, I  17;  False  Imprisonment,  11  20,  23; 
F(»dble  Entry  and  Detainer,  |{  4-17;  Fraud ; 
Libel  and  Slander;  Malicious  Prosecution; 
Nuisance ;  Trespass. 

Causing  death,  see  Death.  H  98.  90. 


Ii^uries  t^^rraata,  aee  Blaster  anA  Serrant, 

Injuries'  from  construction  or  maintenance  of 
railroad,  see  Railroads.  |  llS- 

Injuries  ftxtm  flowsge  of  lands,  see  Waters  aad 
Water  Courses,  i  171. 

Injuries  from  neglieence,  see  Negligence. 

Injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraptis  and  Telephones,  tl 
54-60. 


Injuries  from  m 


I  neglige 
Muiucipi 


:nt  or  wrongful  use  of 


706. 

Injuries  from  operation  of  railroads,  aee  Rail- 
^da^^^^.  207,  aoS-351,  3SS-400;  405^ 

Injuries  from  operation  of  street  railroads,  see 
Street  Railroads,  H  81,  118. 

Injuries  Incident  to  production  or  use  of  elec- 
tricity, see  Electricity.  |  16. 

Ii^ries  to  passengers,  see  Carriers,  IS  280, 

Injuries  to  serrants,  see  Master  and  Servant, 

H  06,  299. 

Interference  with  relation  of  master  and  serv- 
ant, see  Mastw  and  Servant,  ffi  339,  34:i. 

Loss  of  or  injury  to  goods  by  carrier,  see  Caf^ 
riers,  SI  107-136. 

Maritime  torts,  see  Shipping,  |  84. 

Payment  by  bank  of  forged  or  altered  dieck. 
see  Banks  and  Banking,  $  148. 

Wrongful  attachment,  est  Attachment,  ||  373, 
380. 

Wrongful  convmion.  see  Trover  and  Conver- 
sion. 

fieniedf«s  for  torta. 

See  Damages;  Trespass.  H  47,  68;  Trover 
and  Conversion,  H  16-46. 

Limitation  of  actions,  see  Limitation  of  Ac- 
tions. I  65k 

TOWNS. 

See  Counties ;  MunidpaJ  Corporations;  Schools 

and  School  DUtricts,  ff  20. 154L 
Highways,  see  Highways. 

XC  OOTEBKaCBlTT  AHD  OFFXOEU. 

Constables,  see  Sheriffs  and  Constableo. 
Mandamus  to  town  boazda  or  officers,  see  Man- 
•  damns,  1 112. 

XV.  XT8CAI.  KANAOEMEHT.  PUBUC 
DEBT,  SECimiTXEa.  AHD 
TAXATION. 

Taxes  for  faii^way  purposes,  see  Highways,  H 
122,  151. 

TRADE 

See  Hawkers  and  Peddlers. 
Contracts  in  restraint  of  trade,  see  Contracts, 
I  116. 

Regulation  of  trade  aa  denial  of  equal  protee* 
tton  of  laws,  see  Constitutional  Law,  |  24a 

TRADE  CHECKS. 

As  subject  of  foigeiy,  aee  Forgery,  {  7. 

TRAINS. 

See  Carrieis;  Rail  made. 

TRANSFER  OF  CAUSES. 

B'rDm  one  state  court  to  another,  see  Courts,  || 
486.  487. 

TRANSFERS. 

See  Assignments;  Deeds;  Sales;  T«>dor  anl 

Purchaser. 

As  preferenoss  Itr  debtor,  aee  Bankmptcr*  U 

IM,  165. 
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By  Ivnlnnt  debtor,  tee  Bankniptc;,  H  164, 
165. 

Of  bills  and  notes,  sm  Bills  and  Notes,  K  280- 

Of  exempt  property,  see  Homestead,  g{  119,  123. 

Of  mortgaies  or  dwts  secured  thereby,  see  Chat- 
tel Mortgages.  |  211. 

Of  personal  property  as  security,  see  Chattel 
Mortgages. 

Of  real  proper^  as  security,  see  Mortgagee. 
Of  title  aa  between  parties  to  sale,  see  Sales,  |i 
201,  20B. 

TRANSITORY  ACTIONS. 

See  Yenue,  ||  6,  6. 

TRANSMISSION. 

Of  record  on  appeal  or  other  proceeding  for  re- 
view, see  Appeal  and  Elrror,  |8  627,  W8. 

Of  telegraph  or  telephone  raeBsages,  see  Tele- 
graphs and  Telephones,  H  64-68. 

TRANSPORTATION. 

Of  animals,  see  Carriers,  !{  aOS.  229. 
Of  goods,  see  Oarrlets,  l|  2-20,  39-18a 
Of  passengers,  see  CBniers,  H  239,  843. 

TRAVELERS. 

On  streets  in  general,  see  Manicipal  Corpora- 
tions, §S  703-70G. 

On  streets,  injuries  from  defects  or  obstractions, 
see  Utinldpal  Gorporaaoos,  H  76S-S22. 

TRAVERSE. 

In  pleading  in  general,  see  Pleading,  {  115. 

TREASURERS. 

Of  levee  boards^  see  Lerees,  |  IOl 

TREES. 

See  Logs  and  Logging. 

In  streets,  title  and  rights  of  abutting  owners, 
see  Municipal  Corporations.  I  663. 

Power  of  ci^  to  authorise  telephone  company 
to  damage  or  destroy  trees  In  streets,  see  Mu- 
nicipal Corporations,  j  682. 

TRESPASS. 

See  False  ImprlBonment. 

Form  of  action  against  master  for  esRSiilt  by 
servant,  see  Master  and  Servant,  S  325. 

Injuries  by  fire  to  property  of  trespaBf^en  on 
railroad  right  of  way,  see  Bailroads,  i  470. 

Injuries  to  trespassers,  see  Bailroads,  IS  355- 
400. 

Biding  on  pass  Issued  to  others,  as  rendering 

passenger  a  trespasser,  see  Carriers,  g  239. 
To  the  person,  see  Assault  and  Battery. 

n.  AOTIONI. 

(D)  Dnmavca. 

1  47.  Mental  suffering  established  as  the 
proximate  and  natural  consequence  of  a  tres- 
pass to  property  committed  with  circumstances 
insult  or  contumely  is  a  proper  element  of 
the  damages.— Mattingly  t.  Houston  (Ala.)  78. 

(H)  TvlAl,  JndKMent,  wad  HoTiew. 

}  68.  In  an  action  for  trespass  to  property,  a 
charge  held  properly  refused. — Mattingly  t. 
Houston  (Ala.)  78. 


m.  CBIMIHAIr  BESPONSIBII.XTT. 

I  81.  Bider  on  a  plantation  held  not  shown 
to  have  andiority  to  warn  trespassers,  so  as  to 
sustain  a  conviction  for  trespass  after  warning 
by  him.— Arrington  t.  State  (Ala.)  928. 

S  88.  Assertion  by  accused  to  the  occupant 
of  certain  land,  in  a  prosecution  for  trespass 
after  warning,  that  he  intended  to  get  the  land 
bnck,  held  admissible.— Arrington  v.  State  (Ala.) 
928. 

I  8S.  Evidence  held  admissible  to  show  that 
accused  was  on  the  land  in  question  after  wam- 
Ing.— Arrington  t.  State  (Ala.)  928. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment ;  Forcible  Enti7  ud  Detainer ; 
Beal  Actiona, 

TRIAL 

Of  right  o(  impeity  levied  on,  see  Attachment, 

I  308.  ^ 
Trial  da  novo  on  appeal,  see  Justices  of  the 

Peace,  S  174. 
Trial  de  novo  on  appeal  in  proceedings  to  es- 

taUiah  private  n>ads,  see  Private  Boads,  |  2. 
Witnesses,  see  'Vntnessea. 

Procecdrngi  tnciieni  to  triala. 
See  New  Trial;  Beference. 
Assessment  of  damages,  see  Damages,  |  216. 
Competency  of  and  cbsillenge  to  juron,  see  Ju- 
ry, M  83, 117. 
Exfloiination  of  witnesses,  see  Witnesses,  H 

tmpaneling  jury,  see  Jury,  S  144. 
Place  of  trial, 'see  Venue. 

QualiScations  of  Jurors  and  exemptions,  see  Ju- 
ry, I  47. 

Right  to  trial  by  jury,  see  Juiy,  S  25. 
Bules  of  court,  see  Courts,  S  79. 
Summoning,  attendance,  discharge,  and  compen- 
sation  of  jury,  see  Jury.  SS  66,  80. 

Trial  of  tKtiouB  by  or  ogaintt  partieular  ela9$e» 
of  pertona. 

See  Carriers,  t{  136,  320,  321;  Master  and 
Servant,  II  285.  297,  332:  Physicians  and  Sur- 
geons, i  18;  Bailroads,  il  850,  851*  400,  484, 
485;  Street  Bailroads,  1 118. 

Insurance  companies,  see  Insurance,  t  868. 

Trial  of  partieular  civil  aciiont  or  proceedinga. 
See  Ejectment,  j  106;   Ubel  and  Slander,  H 

123,  124;  Malicious  Prosecution.  IS  71,  72; 

Mandamus,  {  172;  Trespass.  |  68. 
For  breach  of  contract  of  sale,  see  Sales,  |  368. 
For  fraud,  see  Fraud,  8  64. 
For  injuries  at  railroad  crossings,  see  Bailroads, 

§S  350,  351. 

For  injuries  by  serrants,  see  Master  and  Serv- 
ant, fi  332. 

For  injuries  from  acddent  to  trains,  see  Bail- 
roads, %  297. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  &S  821, 
822. 

For  injuries  from  fires  caused  by  operation  of 
railroads,  see  Bailroads,  If  484,  486. 

For  injuriea  from  negligence,  see  Negligence,  H 
136.  138. 

For  injuries  to  licensees  on  railroad  xttoperty, 

see  Bailroads,  }  282. 
FoT  injuries  to  passengers,  see  Carriers,  320, 

321. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Bailroads,  S  400. 

For  loss  of  or  injury  to  goods  in  course  of  trans- 
portation, see  Carriers,  |  136. 

For  negligence  of  pbysidan,  see  Physicians  and 
Surgeons,  {  18. 
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For  DegUzeot  or  wnrngfol  use  of  street,  lee  Ifn- 

nicipal  Ooiporatloiu,  f  700. 
For^riee  or  nlae  of  goodt  sold,  see  Sales,  f 

For  wronfful  attachment,  aee  Attaclunent,  i 
380. 

To  anno]  marriage,  aee  Marriage,  |  60. 
To  establiah  private  toada,  see  PriTate  Boada, 
12. 

Trial  of  criminal  proaecutiont. 
See  Criminal  Law.  {8  260,  622-841;.  Homicide, 

18  203,  218;  Larceny,  |  68. 
Violations  of  mnnicipal  ordinances,  see  Mnnic- 

ipal  Corporations,  {  641. 

I.  NOTICE  OF  TRIAL  AMD  PREUm. 
HABT  PRO0SEDING8. 

In  criminal  proaecutions,  aee  Criminal  Law,  | 

II.  DOOBST8,  LISTS.  AED  OAIiEE- 
DABS. 

Transfer  of  causes  from  one  state  conrt  to  an- 
other, see  Courts,  $8  485,  487. 

HI,  COtTBSE  AND  OOKDUGT  OF 
TRIAL  IN  GENERAL. 

In  criminal  prosecutiona,  see  Criminal  Law,  { 
66G. 

rr.  REGEPnoM  of  evidence. 

Examination  of  witnesses,  see  Witnesses,  8§ 
236,  290. 

In  criminal  prosecutiona,  see  Criminal  Law,  88 
673,  686. 

Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  EJrror,  |  926. 
Review  of  rulings  as  dependent  on  taking  of 

exception  in  lower  court,  see  Appeal  and  Ei^ 

ror,  8  260. 

Review  of  rulings  involving  discretion  of  lower 
court,  see  Appeal  and  Error,  8  970. 

<A)  [Ktvo<ne<l««,  OSev,  and  Admlaalom  e> 

Appointment  of  experts,  aee  Beference,  1  26. 

8  45.  Before  a  party  can  complain  of  the 
court's  action  in  proceeding  to  Judgment,  not- 
withstanding his  offer  to  introduce  further  tes- 
timony, be  must  have  disclosed  what  that  tes- 
timony waB. — United  Hardware-Furniture  Co. 
v.  Blue  (Fla.)  364. 

8  46.  The  disallowance  of  a  question  to  a 
witness  hold  not  error.— Sibley  &  Sibley  t. 
Smith  (Ala.)  27. 

%  46.  Until  a  party  propounding  a  Question 
to  a  witness  affording  itself  no  intimation  of 
the  relevancy  of  the  expected  answer  shows  that 
such  answer  would  be  relevant,  the  court  can- 
not be  put  in  error  for  excluding  it. — Weller  & 
Co.  V.  Camp  (Ala.)  92». 

8  51.  In  an  action  for  the  issuance,  without 
probable  cause  and  with  malice,  of  a  search 
warrant,  evidence  of  bad  repute  of  plaintiff  held 
admissible,  subject  to  be  excluded  on  proper  mo- 
tion.—Onlsby  T.  LouiaviUe  ft  N.  B.  Co.  (Ala.) 
392. 

8  04.  In  ejectment,  it  was  not  error  to  limit 
the  deeds  offered  by  defendant  to  color  of  title, 
instead  of  muniment  of  title.— Owen  r.  Moxom 
(Ala.)  527. 

%  55.   Where    testimony    offered    has  been 
theretofore  admitted  and  afterwards  properly 
stricken,  it  was  not  error  to  refuse  to  allow  a 
repetition   of  it.— United  Hardware-Furniture 
T.  Blue  (Fla.)  364. 


(W  0*4*r  of  Proof,  Robattsl,  mmM. 

In  criminal  pToseeatton^  sea  Oifarfnal  Law,  H 

680.  688. 

Proof  of  facts  prelhiiinaiT  to  iBtvodaetlOB  of 
secondary  eridniee,  see  Bridene^  H  181,  183. 

8  02.  Plaintiff  examining  defendant  as  un- 
der cross-examination  under  Acts  1908,  No.  12C» 
held  entitled  thereafter  to  introduce  testimony 
in  rebuttal.— Pratt  v.  McCoy  (La.)  153. 

8  CS.  It  waa  error,  after  argument  and  with- 
out consent  of  parties,  to  admit  latten  whicli 
had  not  been  IdeDtified,  and  submit  them  to  a 
handwriting  expert. — CSurlstbia  r.  Casiinano 
(La.)  157. 

(C)  Objecflona,  Notloma  to  fttrlko  04t,  aM4 
SSxeeptlOBB. 

In  criminal  prosecutions,  see  Criminal  Law,  8i 

093.  698. 

Necessity  of  taking  exception  for  purpose  of  re- 
view, see  Appeal  and  Error,  8  260. 

Objections  to  evidence  on  ground  of  insafflcieik- 
cy  of  pleading,  see  Pleading,  |  428. 

Objections  to  evidence  on  ground  of  variance, 
see  Pleading,  8  430. 

f  76.  Failure  to  object  to  the  admission  of 
evidence  until  after  it  has  been 'offered  and  ad- 
mitted waives  every  objection  thereto,  except 
that  it  was  illegal. — National  Ufe  ft  Accident 
Ins.  Co.  V.  Lokey  (Ala.)  45. 

8  76.  An  objection  to  testimony  held  ton  late. 
— SloBB-Sheffield  Steel  &  Iron  Co.  v.  O'Neal 
(Ala.)  953. 

S  85.  Ovemiting  a  general  objection  to  evi- 
dence, part  of  whidi  was  competent^  held  not 
error.— ConlsoB  t.  Scott  (Ala.)  430. 

8  85.  Where  an  objection  to  the  admission 
of  evidence  did  not  separate  ttiat  which  was  ad- 
missible from  that  which  was  not  admissible, 
there  was  no  error  In  admittii^  all  of  the  testi- 
mony.—Hamri(±  T.  Shipp  (Ala.)  932. 

8  86.  Where  evidence  is  admlsBible  for  a 
certain  purpose  only,  it  is  the  duty  of  the  object* 

ing  party  to  request  that  it  be  so  limited,  and 
the  trial  court  does  not  err  in  admitting  it  if 
admissible  for  any  purpose. — Birmingham  ft  A. 
R.  Co.  V.  Mattison  (Ala.)  49. 

8  86.  A  general  objection  to  testimony  AWd 
insufficient,  where  the  testimony  is  admissible 
for  any  purpose,  and  where  the  tAjection  is 
overruled,  but  otherwise  where  the  objection  is 
sustained. — Kern  7.  Cox  (Ala.)  401. 

8  86.  The  trial  court  cannot  be  pat  in  error 
for  admitting  evidence  relevant  for  certain  pur- 
poses, where  the  objection  attempted  to  keep 
It  out  entirely.— Owen  v.  Moxom  (Ala.)  527. 

S  89.  A  motion  to  strike  testimony  is  avail* 
able  only  when  the  testimony  admitted  is  inad- 
missible, irrelevant,  and  immaterial. — Florida 
East  Coast  By.  Oa,     Lassiter  (Fla.)  975. 

8  91.  Motion  to  atrike  out  testimonr  MA  too 
late  to  make  its  refusal  erroneous.— Kramer  t. 

Compton  (Ala.)  351. 

8  105.  The  court  held  anthCH-ised  in  its  dis- 
cretion to  exclude  illegal  evidence  at  any  time. 
—Kramer  t.  Compton  (Ala.)  851. 

V.  AROUKENTSANp  CONDUCT  OF 
COUNSEL. 

In  criminal  prosecutions,  see  Criminal  Law,  fl 

699,  730. 

%  121.  Comment  of  counsel  held  not  rranirfd 
to  be  excluded  by  the  court — Robert  M.  Green 
&  Sons  T.  Linevule  Drug  Co.  (Ala.)  433. 

TL  TAXING  CASE  OB.  aUESTION 
FROM  JTURT. 

In  criminal  prosecutiona,  see  Criminal  Law,  H 

736,  763,  764.  " 
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<A}  ««Mtl«u  mt  I«w  or  m*  9mm*  te  Qmm- 

cral. 

Aa  to  poriteylM-  facU,  WMie*,  or  fwbiectt. 

AwumptioM  of  risk  by  servant  injaied,  Ke  Mat- 
ter and  Servant,  |  2HH. 

Contributory  ocgligeDce  of  serrant  Injored,  aee 
Master  and  Servant,  f  280. 

Bxpoeare  to  obTiou  ntt  iuimdi  Me  Ianu> 
ance,  |  66& 

Fraud,  see  Fraud,  |  64. 

Nei^^^ce  of  carrier  of  foodi,  h*  Oantlen,  | 

NegllMDce  of  master  cavilns  Injur  to  lemiit, 
aee  Macter  and  Serrant.  |  jKO. 

In  pofitoular  civil  aetionw  or  pnceeiinga. 

See  Ehectment,  S  106:  Ubel  and  SUader,  1 12S; 
MkUdooa  Proeecation,  |  TL 

For  fraud,  aee  Rratid,  I  64. 
For  injnriee  at  railroad  crossioca,  see  Bailroads, 
I  350. 

For  injories  by  aerrante,  see  Maater  and  Serr* 
antfim 

For  Iiunriea  from  defect!  or  obetructloDa  in 
itreet,  see  Honidpal  Corporations,  |  821. 

For  injnriee  from  area  caused  by  operation  of 
railroads,  see  Railroads,  |  484. 

For  injoriea  firon  iwgUgenee,  aee  Negligence,  | 
136. 

For  injuries  to  passengers,  see  Gsrriers,  I  820. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  |  400. 

For  injuries  to  serraats,  see  Master  and  Serv- 
ant, ||  286,  289. 

For  loss  of  or  injury  to  goods  la  course  of  trans- 
portation, see  C^trrlen,  f  186. 

For  neglieent  or  wrongful  use  of  street,  see  Mu- 
□Icii»l  Cbrporations,  |  706. 

On  insnranoe  policies,  see  Insnrance,  f  668. 

To  annnl  mannage,  see  Marriage,  %  60. 

I  184.  It  Is  t^e  exdosive  province  of  the 
court  to  determine  all  questions  of  law  arising 
in  tbe  case.— Tobler  t.  Pioneer  MiiUng  &  Mfg. 
Go.  (Ala.)  86. 

I  180.  When  the  facta  are  undisputed,  and 
tbe  evidence,  with  all  the  inferences  which  may 
be  ctrawn  tberefrom,  does  not  establish  tbe  ac- 
tion, the  court  must,  on  request,  so  instruct  tbe 
jury.— Tobler  v.  Pioneer  Mining  &  Mfg.  Ca 
(Ala.)  86. 

I  139.  Tbe  affirmative  charge  lAouId  not  be 
given  when  the  evidence  is  connictiog  as  to  any 
material  gnestiim  necessary  for  a  verdict — 
Tobler  ▼.  Pioneer  Mining  ft  Mfg.  Go.  (Ala.)  86. 

f  139.  "Wlere  a  plea  was  not  supported  by 
evldmce  as  to  all  its  uiaterial  averments,  a 
general  affirmative  charge  for  defendants  as  to 
such  plea  was  error. — Ryall  v.  Peareon  Bros. 
(Ala.)  333. 

I  139.  Where  there  was  sufficient  evidence 
on  every  count  to  carry  all  material  questions 
to  the  {ury,  defaidanfs  request  for  the  general 
affirmative  charge  was  properly  refused.- Ala- 
bama Onat  Southern  R.  Go.  v.  Demoville  (AU.) 
406. 

i  139.  Where,  In  an  action,  the  evidence  was 
insufficient  to  su[^rt  a  verdict  for  plaintiff  as 
to  a  certain  count  in  the  complaint,  tbe  court 
properly  refused  to  ^ve  a  general  affirmative 
charge  for  defendant  as  to  that  count.- Birming- 
ham Sonthetn  R.  Co.  t.  Fox  (Ala.)  880. 

f  ISO.  If  the  evidence  is  conflicting,  or  will 
admit  of  different  reascmable  inferences,  or  if 
there  ia  evidence  tending  to  prove  the  issae,  a 
Terdict  shonld  not  ba  directed.^ohnson  t. 
LonisviUe  &  M.  R.  Go.  (Fla.)  lOS. 

I  ISO.  A  verdict  should  not  be  directed,  un- 
less the  evidence  Is  such  that  no  view  which 
the  jury  may  lawfully  take  of  it  favorable  to 
tbe  other  ptuly  will  be  sustained.— Johnson  v. 
Louisville  &  N.  B.  Co.  (Fla.)  195. 


I  141.  Material  facts  being  undisputed,  issue 
thereon  becomes  one  of  law  for  the  court. — 
Weller  &  Co.  v.  Camp  (Ala.)  929. 

I  143.  Where  the  evidence  on  the  nuiterial 
issues  vras  in  conflict,  the  afflnnative  charge 
was  correctly  refused.— Woodward  Iron  Co.  t. 
Sheehan  (Ala.)  24. 

S  143.  Where  there  Is  any  evidence  tending 
to  prove  a  fact,  hovrever  slight  the  court  can- 
not withdraw  the  issue  from  the  jury. —Tobler 
V.  Pioneer  Mining  ft  Mfg.  Oo.  (Ala.)  86. 

{  143.  In  unlawful  detainer,  where  there  is  a 
Cfmltlct  in  the  evidence  as  to  whether  plaintiff 
bad  ever  been  in  jtossession  of  the  land  prior  to 
tbe  time  defendant  went  into  possession,  it  was 
error  to  give  the  general  charge  for  the  plain- 
tiff.—ailcbrist  V.  Atchison  (Ala.)  950. 

I  143.  Where  tbe  evidence  is  confllctingjt  is 
not  error  to  refuse  an  affirmative  charge^-^loi^ 
Ida  East  CMwt  R7*  Oo^     LasBlter  (FlaO  976. 

}  146.  Charges  requesting  a  finding  for  de- 
fendant on  tbe  different  counts  of  the  complaint 
are  improper,  unless  defendant  is  entitled  to  a 
verdict  under  the  entire  complaint— CSty  of 
Birmingbsm  t.  Pool  (Ala.)  037. 

(B)  DenarreT  to  BTldeaee* 

f  166.  An  inveetigation  of  the  facts  iti  dis- 
pute, and  the  reconciliation  of  conflicting  tes- 
timony cannot  be  bad  on  a  demurrer  to  evidence. 
—Atlantic  Coast  Une  R.  Co.  v.  McCoxmlcfc 
(Fla.)  712. 

{  156.  In  passing  upon  a  demurrer  to  evi- 
dence, only  the  evidence  as  stated  in  the  de- 
murrer can  be  considered.— Atlantic  Coast  Line 
R.  Co.  V.  McOormick  (Fla.)  712. 

{  156.  A  demurrer  to  evidence  held  to  admit 
the  troth  of  testimony  as  ststed  In  the  demur- 
rer, vrith  eonduslms  of  fact  fairly  to  be  drawn 
therefrom.— Atlantic  Coast  Une  B.  Go.  t.  Mc- 
Gormick  (Fla.)  712.  • 

id  Diamlaaal  •»  Nma«l«. 

Scope  and  extent  of  review  on  appeal  from  de- 
cidon  on  motion  for  dismissal  or  nonsultt  see 
Aroeal  ^nd  Skror,  |  866. 

(D)  IHraetlon  of  Tevdiet. 

i  160.  Where  plaintiffs  evidence  does  not 
tend  to  prove  a  cause  of  action,  the  court  mav 
refuse  to  hear  evidence  of  defendant,  and,  if 
properly  requested,  it  may  direct  a  verdict 
a^inst  plaintiff.— Tobler  T.  Pioneer  Mining  ft 
Mfg.  Co.  (Ala.)  86. 

{  100.  Where  the  evidence  affirmatively  dis> 
proved  one  or  more  material  averments  of  every 
count  of  tbe  complaint,  the  general  affirmative 
charge  for  defendant  should  be  given.— Tobler 
V.  Pioneer  Mining  ft  Mfg.  Co.  (Ala.)  Sa 

f  160.  Biirht  to  a  directed  verdict,  under 
Geo.  8t  1906,  |  1406,  stated.— Johnson  v. 
Louisville  &  N.  R.  Co.  (Fla.)  195. 

fi  170.  A  general  affirmative  charge  is  proper, 
if  plaintiff  vras  entitled  to  It  upon  either  count 
of  the  complaint.— National  Ufe  ft  Accident 
Ins.  Co.  V.  Lokey  (Ala.)  45. 

I  171.  The  power  of  the  court  to  direct  a 
verdict  should  be  cautiously  exercised.— John- 
son V.  Louisville  &  M.  B.  Go.  (Fla.)  196. 

vix.  nrsTBtroTioMs  to  jukt. 

Erroneous  Instructions  or  failure  to  instruct, 

ground  for  new  trial,  see  New  Trial,  |  39. 
In  criminal  prosecutions,  See  Criminal  Law,  IS 

769,  814,  K»,  830,  841. 
Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  i  928. 
Review  as  dependent  on  prejudicial  nature  of 

error,  see  Appeal  and  Error.  H  1064.  1068. 
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Review  as  depeodent  on  presentatioD  of  ques- 
tion in  lower  court,  see  Appeal  and  Error,  | 
210. 

At  to  particular  ittue$  or  mhiecla. 

See  Adverse  Possession,  S  3J.3. 

Contributory  negligence  of  serraiit  injured,  see 
Master  and  Servant,  i  296. 

Damages,  see  Damages,  S  216. 

Negligence  of  master  causing  injuries  to  serr- 
aiit, see  Master  and  Serrapt,  |  208. 

In  particular  civil  actions  or  proeeedinfft. 

See  Libel  and  Slander,  }  124:  Mallciwu  Pros- 
ecution, S  72;  Trespass,  §  68. 

Assessment  of  damages,  see  Damages,  S  216. 

For  injnries  at  lailrosid  crossings,  see  Ballroads, 
i  351. 

For  injuries  hy  serrant,  see  Master  and  S«rT- 
ant,  §  332. 

For  injuries  froiu  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  S  S:i2. 

For  injuries  from  firea  caused  by  operation  of 
railroads,  see  Railroads,  %  485. 

For  injuries  from  negligence,  see  Xegligence,  I 
138. 

For  injuries  to  passengers,  see  Carriers,  S  321. 

For  injuries  to  persons  on  ox  near  street  rail- 
road tracks,  see  Street  Railroads,  8  US- 

For  Injuries  to  servants,  see  Master  and  Serv- 
ant, fiS  291-296. 

For  malpractice  by  physician,  see  Pbysiclans 
and  Surgeons,  8  18. 

For  price  or  value  of  goods  sold,  see  Sales,  | 
3C4. 

To  establiali  private  roads,  see  Private  Boada^ 

(A]  FroTlBee  of  Oevrt  «n4  Jwr  IB  Q«a- 

In  criminal  prosecutions,  see  Criminal  Law,  H 

756,  763,  m 

I  186.  Requested  chaises  in  an  action  for 
false  imprisonment  held  property  refused  as  in- 
vading the  province  of  the  Jury.— Abingdon  Mills 
T.  Orogan  (Ala.)  596. 

f  188.  A  charge  forbidding  the  jury  to  infer 
legitimate  and  reasonable  facts  from  facts  in 
evidence  is  m-operly  refused.— Alabama  Great 
Southern  R.  Co.  v.  Demoville  (Aia.)  406. 

8  191.  In  an  action  for  injnries  to  a  serv- 
ant, an  instruction  held  properly  refused,  be- 
cause assuming  to  declare  common  knowledge 
as  to  a  matter  of  which  there  could  be  no  com- 
mon knowledge.— Woodward  Iron  Co.  v.  Shee- 
han  (Ala.)  24. 

I  191.  A  requested  charge  that  a  certain 
act  was  not  negligence  held  to  invade  the  prov- 
ince of  the  Jury,  and  properly  refused.— Ala- 
bama Great  Southern  R.  Co.  t.  i>emovUle  (Ala.) 
408. 

8  191.  In  action  for  injuries  to  passenger,  in- 
struction held  not  to  assume  the  negligence  of 
the  defendant,  nor  to  be  a  charge  on  the  facts.— 
Florida  Ky.  Co.  v.  Dorsey  (Fla.)  963. 

8  192.  It  is  not  error  to  assume  in  chafes 
the  existence  of  a  fact  shown  by  uncontroverted 
testimony. — Atlantic  Coast  Line  R.  Co.  v.  Mc- 
Cormick  (Fla.)  712. 

S  194.  An  instruction  in  an  action  for  inju- 
ries to  a  servant  held  properly  refused,  because 
invading  the  province  of  the  jury.— Woodward 
Iron  Co.  T.  Sheehan  (Ala.)  24. 

8  194.  An  instruction  that  there  is  no  evi- 
dence of  a  fact  set  forth  therein  is  properly  re- 
fused.—City  of  Birmingham  t.  Fool  (Ala.)  987. 

5199.   In  ejectment,  a  part  of  the  oral  charge 
d  not  erroneous,  as  submitting  a  question  of 
law  to  the  jury.— Owen  v.  Moxom  (Ala.)  527. 


(B>  HttoeMiltr  fl«l»|e«t-SI«ttor. 

8  219.  A  requested  instrurtion  as  to  ovee^ 
flows  from  "extraordinary  floods"  held  mislead- 
ing, in  the  absence  of  definition  of  the  term.— 
Sloas-Sheffield  Steel  ft  Iron  Go.  r.  UitebeU 
(Ala.)  68. 

(C)  Fom,  Reqaislteat  «nd  SalBclener- 

8  240.  An  instruction  held  properly  refused, 
aa  anumentatire. — Woodward  Iron  Oo.  t.  Staee- 
han  (Ala.)  24. 

S  240.  In  an  action  for  the  Issuing,  without 
probable  canse  and  with  malice,  of  a  search 
warrant,  an  instruction  held  aTgumentativf>. — 
Gulsby  V.  Louisville  &  N.  R.  Co.  (Ala.)  392. 

8  241.  It  is  not  error  for  the  court  to  charge 
the  langnage  of  a  statute  applicable  to  die' ease. 
-Florida  Ry.  Co.  r.  Dorsey  (fla.)  903. 

8  244.  An  instruction  held  properly  refused, 
because  giving  undue  prominence  to  a  pan  of 
the  evidence.— Kem  v.  Cox  (Ala.)  40L 

S  246.  Where,  under  the  facts,  a  charge  as- 
serting a  correct  principle  is  misleading,  an  ex- 

glanatory  charge  may  be  given.— Kramer  v. 
Ompton  (Ala.)  m 

(D)  Applleablllty  te  PlMdlava  mmm,  Brl- 
deaee. 

8  252.  In  a  passenger's  action  for  illness 
caused  by  a  railroad  company's  failure  to  heat 
the  car,  where  there  was  no  evidence  that  plain- 
tiff's injuries  were  caused  by  insufficient  cloih- 
ing,  a  charge  directing  a  veroict  for  defendant  if 
they  were  so  caused  was  properly  refused.— 
Southern  Ry.  Co.  t.  Harrington  (Ala.)  57. 

8  252.  In  an  action  for  the  issuing,  without 
probable  cause  and  with  malice,  of  a  seairii 
warrant  an  inatructioB  as  to  the  capacity  in 
which  the  person  acted  who  procured  the  war- 
rant held  erroneons.— Oulsby  v.  Louisville  ft 
N.  R.  Co.  (Ala.)  892. 

8  252.  A  charge  not  supported  by  evidence 
should  be  refused.— Phillips  r.  Braddiaw  (Ala.) 

662. 

8  252.  There  is  no  error  in  refusing  an  in- 
struction which  Is  not  applicable  to  the  fncta 
of  the  case.- Alabama  ft  V.  By.  Co.  t.  Baldwin 
(Miss.)  858. 

8  253.  An  instruction  held  properiy  refused, 
because  pretermitting  an  hypotfaeos  that  a  dis- 
puted fact  was  materioL— Woodward  Inm  Co. 
V.  Sheehan  (Ala.)  24. 

8  253.  In  an  action  for  injuries  to  a  servant, 
an  instruction  held  property  refused,  because 
ignoring  the  evidence.— Woodwavd  Iron  Co.  v. 
^eeban  (Ala.)  24. 

8  253.  A  charge  predicating  a  verdict  for  de- 
fendant on  a  portion  of  tbe  evidence  alone  is 
bad.— Sloss-Sheffield  Steel  &  Iron  Co.  v.  Smith 
(Ala.)  38. 

8  253.  An  instruction  held  properly  refused 
as  based  on  part  of  the  evidence  only.— Sloss- 
Sheflleld  Steefft  Iron  Co.  T.  Mitchell  (Ala.)  69. 

8  253.  Instructions  which  ignore  phases  of 
the  evidence  on  which  plaintiff  may  be  entitled 
to  recover,  independent  of  the  facts  hypotbeniz* 
ed,  are  properiy  refused.— Alabama  Steel  ft  Wire 
Co.  V.  Thompson  (Ala.)  75. 

8  253.  In  an  action  for  injuries  to  a  servant 
defended  on  the  ground  of  contributory  negli- 

tence,  a  charge  held  erroneous.— Alabaiu  Steel 
:  Wire  Co.  v.  Thompson  (Ala.)  75. 

8  253.  An  Instruction  for  defendant  gener- 
ally, on  a  finding  of  contributory  negligence, 
was  properly  refused,  where  there  was  an  ts> 
sue  oif  wantonness  fw  the  jnry.^ — Soat^wa  Ry. 
Co.  T.  StoIIenwerefc  (Ala.)  20£ 

9  253.  A  request  for  a  finding  for  defend- 
ant, in  the  absence  of  proof  of  wantoonefo; 
held  objectionable  as  ignoring  a  connt  on  mm- 
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pie  neglisence.-^8<rathern  Ky.  Co,  t,  Stollen* 
■werok  (Ala.)  204.  • 

S  253.  An  Initraction  which  Ignores  the  ef- 
fect of  evidence,  or  which  omits  the  cooeidera- 
tioQ  of  evidence  tending  to  prove  a  fact,  is 
Droperly  refiised. — Golsby  t.  Lontsville  &  N.  R. 
Co.  (Ala.)  392. 

S'  263.  Charges  ignoring  a  defense  set  up  bj 
■pedal  pleas,  which  there  was  evidence  tending 
to  prove,  were  properly  refused. — Huson  Ice  & 
Machine  Works  v.  Bland  &  Chambers  (Ala.) 
44S. 

I  258.  A  diarge  which  requires  a  finding  for 
d«»dant  on  one  count  is  improper  where  there 
aze'seT«Tal  counts  based  on  different  acts  of  neg- 
^aice.— Woodward  Iron  Oo.  t.  Biown  (Ala.) 

I  253.  A  Teqoest  to  charge  may  deal  with 
oiuj  one  [wase  of  the  case,  provided  it  does  not 
make  the  whole  case  turn  on  that  phase  and 
adequately  states  the  phase  dealt  with. — Butter- 
vorth  &  Lowe  t.  Cathcart  (Ala.)  896. 

(Bl>  RttvmMts  or  Prarera. 

In  criminal  prosecutions,  see  Criminal  Law,  H 
829,  830. 

Beview  of  failure  to  give  Instnictions  as  depend- 
-  «Bt  on  regnest  In  lower  court,  see  Appeal  and 
EeroT,  I  216. 

I  2S6.  A  charm  being  abstractly  correct,  ft«Id 
plaintiff's  duty,  if  he  deemed  it  misleadtng,  to 
ask  an  explanatory  charge. — Pace  t.  Louiarille 
*  N.  R.  CoTTAla.)  62. 

I  256.  An  instruction  not  being  erroneous, 
heid,  any  tendency  of  it  to  mislead,  as  to  a  mat- 
ter not  covered,  ■  required  a  request  for  an  ex- 

Slanatory  charge.— Jordan  v.  Emanuel  (Ala.) 
10. 

I  256.  In  an  action  against  a  physldan  for 
damages  caused  by  neglifrent  treatment  of  plain- 
tiff's BOD,  held,  that  plaintiff  should  have  re- 

Jaested  a  further  charge  oa  the  sroond  oC  de- 
endant's  liability  on  apmshended  ptejudlce 
from  the  charge  given.-^3amrick  Shlpp 
(Ala.)  932. 

I  256.  A  charge  in  an  action  against  a  phy- 
siaan  for  negligence  in  treating  luaintiff's  son, 
that  defendant  was  only  required  to  exercise 
that  degree  of  skill  usually  employed  by  pby- 
sidans,  was  not  affirmative  error;  there  being 
no  request  for  an  ampIi6catioD  on  his  liability. 
— Hamiick  t.  Sbipp  (Ala.)  932. 

I  2S6L  When  a  par^  believes  charges  given 

Sthe  courr  are  insufficient,  it  should  submit 
ditional  instructions.— Pensacola  Blectric  Co. 
T.  BiBsett  (Fla.)  367.  ^ 

S  261.  It  b  not  error  to  refuse  a  charge  that 
la  not  entirely  correct,  particuhirly  when  its 
aobstance  is  giTen  in  another  InstructimL — Flor- 
ida By.  C!o.  V.  Dorsey  (Fla.)  968. 

(F)  Objcetlona  and  BxceptloMS. 

In  criminal  proaecntions,  see  Criminal  Law,  § 
841. 

Necessity  of  objection  or  request  for  purpose  of 
verlew,  see  Appeal  and  Brror,  |  216. 

(G)  Conatnietloa  wad  Opermtloa. 

I  295.  Where  the  charges,  as  a  whole,  are 
free  from  error,  an  error  in  an  isolated  para- 
graph will  not  be  ground  for  reversal  unless 
clearl;  prajndical.— Pensacola  Blectric  Co.  t. 
Bissett  (Fla.)  367. 

f  296.  An  instmction,  correct  so  far  as  it 
goes,  may  be  cured  by  subsequent  instructions 
containing  tiw  lequlrad  qualifleations.— Puna- 
cola  Electric  Oo.  t.  Bissett  (Fla.)  867. 

I  286.  Where  a  part?  complaining  of  charges 

g.ven  by  the  court  submits  additional  instruc- 
ons,  which  cute  the  defects  in  the  originals. 


such  defects  are  not  ground  for  reversal.— Pen* 
sacola  Electric  Co.  v.  Bissett  (FlaO  367. 

t  296.  Charges  not  technically  accurate  are 
not  ground  for  reversal  where  correct  charges 
are  given  on  the  point.— Florida  Bast  Coast 
Ry.  Co.  T.  Lesslter  (Fla.)  975. 

S  296.  Error  in  an  instruction,  in  not  lim- 
iting to  n>edfic  acts  of  negligence  charged  the 
burden  of  meeting  a  prima  facie  case,  held 
cured  by  another  Instruction.— Alabama  &  V. 
Ry.  Oo.  T.  Oroome  (Miss.)  708. 

XX.  VEBDIOT. 

Review  of  objections  to  verdict  or  findings,  see 

Appeal  and  Error,  fi|  704,  781. 
Review  of  suffidiency  of  evidence,  see  Appeal 

and  Error,  §{  1001,  1005. 
Setting  aside  verdict,  see  New  Trial. 
Verdict  contrary  to  law  or  evidence  ground  for 

new  trial,  see  Mew  Trial,  |fi  71,  76. 

XI.  WATVEB  AlTD  GORBEOTIOK  OF 
IltREGULABXTIES  AlTD  EBROBS. 

Error  in  Instructions  cured  by  verdict  or  judg* 
ment,  see  Appeal  and  Oiror,  S  1068. 

Error  waived  in  u»peUate  oourt,  sea  Amieal  and 
Error,  {  10T9. 

Review  in  appellate  coatt  as  dependent  on  prej- 
udicial nature  of  error,  see  Appeal  and  Error, 
fiS  1026,  106a 

Review  in  appellate  court  as  dependent  on  pres- 
entation of  questions  In  lower  court,  see  Ap- 
peal and  E^r,  {{  69,  304^ 

TRIAL  DE  NOVO. 

On  appeaL  see  Justices  of  die  Peace,  1  174. 
On  appeal  In  proceedlnn  to  establish  private 
roads,  see  Private  Roads,  |  2.  . 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  Attadiment,  {  308. 

TRIBUNALS. 

See  Courts. 

TROVER  AND  CONVERSION. 

See  Embexzlement ;  Larceny. 
Conversion  by  hirer  of  horses,  see  Animals,  | 
27. 

OmTenion  of  animals,  see  Animals,  |  27. 

XL  ACTIONS. 
<A)  BlSbt  of  A«tlam  an«  D«f«WM. 

J 16.  The  owner  of  tlie  freehold  cannot  main- 
n  a  personal  or  transito^  action  to  recover 
a  part  of  the  freehold,  or  damages  for  conver- 
sion thereof,  which  has  been  converted  into 
personalty  by  a  severance  from  the  freehold, 
if  at  the  time  of  the  severance  he  has  not  ac- 
tual or  constructive  possession  of  the  land.— 
Aldrich  Mining  Co.  v.  Pearce  (Ala.)  OIL 

(16.  In  trover  for  the  conversion  of  a  cbat- 
,  rendered  such  by  severance  from  the  free- 
hold, a  poBsessioa  whidi  is  merely  transitory, 
for  the  purpose  of  making  the  trespass  or 
severing  a  part  of  the  freehold,  is  not  sufficient 
to  defeat  a  recovery  by  the  owner  of  the  free- 
hold who  has  either  actual  or  constructive  pos- 
session of  the  land.— Aldrich  Mining  C^.  v. 
Pearce  (Ala.)  911. 

(B)  Juladletlaa*  ParHea.  PMllaslurr 
Pm»«M«lBKS,  Mkd  neaAlMsr. 

Certainty  in  pteadtng,  see  heading,  |  la 

I  32.  In  trover,  where  two  counts  showed  a 
single  trespass,  and  one  a  single  conversion  al- 
leged to  have  been  the  act  of  the  defendants,  the 
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wTonr  convloined  of  wM  charted  u  tht  }oliit 
act  of  th«  defeudtnts.— Mattinclr  t.  Houiton 

(Ala.)  7& 

<D)  Damage*. 

I  46.  TbK  Mftsan  of  damagei  in  trow,  itat- 
edL--fMattiDgl7  v.  HoutoTtAbO  7«L 

TRUST  DEEDS. 

Sm  Chattel  fiCortgagea ;  Mortsa<«a. 

TRUSTEE  PROCESS. 

See  Oaraiidimetit. 


See  Trniti. 


TRUSTEES. 
TRUSTS. 


Charitable  tnitta,  eee  Charities. 

Converancee  in  tnut  for  creditors,  lee  Assign- 

ments  for  Benefit  of  Creditors. 
Creation  and  constmction  of  particular  deTlaes 

and  beqnestt,  Bee  Will&  S 
Particular  fidndaiy  relatioas,  see  Brokers :  E3e- 

ecQtors  and  Administrators;   Principal  and 

Agent. 

Trust  deeds,  see  C^iattcl  Mortgages;  Mort- 
gages. 

Trustees  (or  purpose  of  winding  op  coipontton, 
see  Corporations,  |  619. 

I.  OBEATIOK,  KXIITBITOB,  AMD  VA- 

X.IDZTT. 

Restrictions  on  creation  of  perpetuities,  see  Per- 
petoitles. 

(A)  Bspvess  Traata* 

H  17,  IS.  Under  Code  1007.  |  3412,  a  bill 
to  show  an  effort  to  enforce  a  tmst  under 
a  parol  agreement  iriiieh  nnder  the  statute  is 
unenfoneable.— Tillman  t.  Kifer  (Ala.)  300. 

(B)  Reavltlsv  Trasta. 

I  63H-  Te8timoB7  JMd  to  fail  to  establish  a 
resulting  trust  and  to  show  a  parol  trust  in 
TioIaUon  of  law.--Hughes  t.  Letcher  (Ala.)  914. 

I  63%.  Verbal  agreement  that  title  ihonld  be 
held  on  the  terms  that  the  law  implies  held  not 
to  interfere  with  implied  trust  from  payment  of 

Eioe  bj  one  and  taking  of  title  by  another.— 
urreu  T.  Peterson  (Fla.)  72& 

I  63^.  The  mere  fact  that  to  onnlt  to  declare 
a  resulting  trust  a  decedent  will  be  open  to 
the  imputation  of  having  made  an  unnatural  dis- 
position of  his  property  is  not  sufficient  to  re- 

Suire  the  eatablisbment  of  such  trust. — ^Eiolt  v. 
ohnson  (Ala.)  323. 

I  03%.  Bill  of  CMnplaint  seeking  to  enforce 
an  Implied  or  constructive  trust  as  to  the  ulti- 
mate ownership  of  lands  will  lie,  thoarh  there 
be  an  express  agreement  as  to  the  preliminarr 
use  of  the  land.— Mnrrell  v.  Peterson  (Fla.)  VM. 

{89.  In  an  action  against  the  heirs  of  a  de- 
cedent to  establish  a  resulting  trust,  based  on 
the  ground  that  funds  belongug  to  the  estate 
went  into  the  property  purchased  by  decedent 
in  her  own  name,  eridence  held  insufficdent  to 
establiab  such  tmst.— Holt  v.  Johnson  (Ala.) 
823. 

i  89.  While  a  resulting  trust  must  be  proved 
with  great  clearness  and  certainty,  such  degree 
of  proof  is  not  required  as  to  the  existence  of 
conditions  of  a  resulting  trust,  and  for  that  pur- 
pose the  satiifaction  of  the  mind  of  the  trior 
of  the  facta  will  sofflcc.— Holt  v.  Johnson  (Ala.) 
323. 

i  89.  In  order  to  establish  a  resulting  trust, 
the  evidence  must  be  strong  and  unequlvocalf 
and  of  such  character  as  to  disclose  the  exact 


ti|Us  and  tthOgoM  oC  On  parties— Holt  t. 
Johnsm 


C&la.)  82S. 


n.  cNnramvonoif  axd  ovbba- 

Charitable  tmsts,  set  fThsritfaiy  |  40. 

m.  Apyonmmrg.  QPAintOA^ 
Txov,  Ata>  Tsmam  or 

muSTBJB. 

I  lea  A  trust  will  not  be  pendtted  to  faH 
for  lack  of  tiie  trustee.— Blakeney  t.  Du  Bees 
(AlaO  746L 

Tlx.  asTABUtKianiT  .un  nr. 

TOXOSMBm  OF  TBinr. 

(O  Aetloma. 

I  86S.  ^e  equity  of  respondents  tn  a  rait 
to  quiet  title,  held  not  «if6rceahl&  whether  cxaa- 
ptainant  and  his  predecessors  in  bona  fide  claim 
of  title  were  in  actual  poasessloa  tn  wh<rie  or 
in  part— Butt  v.  McAlpine  (Ala.)  42a 

i  36S.  Inches  la  aassrtfac  a  nanlting  tmst 
held  to  give  rise  to  a  conclosiTe  preaamptiaB 
that  it  was  extinguished.— Bntt  t.  McA^ine 

(Ala.)  42a 

f  365.  If  recitals  in  an  assi^cnment  for 
creditors  do  not  negattve  the  creatnm  of  a  re- 
sulting trust  in  the  surplus  or  in  the  nncon- 
verted  corpus,  the  law  created  an  Implied  tmst 
in  the  nature  of  a  mere  equity  as  to  which  the 
doctrine  of  laches  woold  amT.— Bntt  r.  Me* 
Alpine  (Ala.)  420. 

S  365.  Salt  to  enforce  a  rMting  tmst  fteld 
barred  by  ladies.— Hughes  t.  Letcher  (Ala.) 
dl4. 

TUITION. 

See  Sdiools  and  School  Districts,  1 150. 

ULTRA  VIRES. 

Effect  of  ultn  vires  acts  and  eontncts  of  coi^ 
porations  In  general,  see  CorpontloiiB,  |  387. 

£!ffect  of  ultra  vires  acts  and  contracts  of  coun- 
ties, see  Counties,  1 121. 

UNCOMMUNICATED  THREATS. 

Admisdbility  of  evidence  In  praeecutioD  for 
homicide,  see  Homicide,  1 190. 

UNDERTAKINGS. 

See  Bail. 

UNDERWRITERS. 

See  Inmranoe. 

UNIFORMITY. 

Constitntlonal  regntreiQent  as  to  eqaaHty  and 
onlfmaltj  of  taxation*  see  TkxatfoOt  |  45. 

UNITED  STATES. 

Constitutidna]  guaranties  as  to  jwiviletea  sad 
immunities  of  citisens  of  the  Uidted  States, 
see  Ctmstituttonal  Law,  |  SOOL 

Public  lands,  see  Public  Lauds,  H  K8,  61. 

UNLAWFUL  DETAINER. 

See  FordUe  Bntry  and  Detainer. 

UNREASONABLE  SEARCHES  AND 
SEIZURES. 

See  Seaidies  and  Seizures,  |  T. 
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USURY. 

I.  usuBious  ooirrRAOTi  Aim 

TBAHIAOTIOITS. 

(A)  Nat«r«  aad  T«lldltr. 

I  82.  The  differehce  betweeo  the  cash  and 
credit  price  on  a  sale  of  ffoods  may  be  put  into 
the  form  of  iatexeat  od  a  note  giveii  for  the  price 
ivithoat  violating  the  oaary  law^DaTldsoD  t. 
Davis  (TlaJ  139. 

I  .  A  note  providing  for  interest  on  prin- 
cloal  and  overdue  interest  held  not  usunoua. 
^Merdianta'  &  Planters*  Bank  v.  Ceston  (Misa.) 
633. 

VACANCY. 

Power  of  Insurance  agent  to  iasue  vacancr  per- 
mit, Ke  Insnraace,  |  3T5. 

VACATION. 

Of  particular  aet$,  inatrumenU.  or  proceedingt. 
See  Eliecation,  {  163. 

Account  of  executor  or  administrator,  aee  Ex- 
ecutors and  Administrators,  |  500. 

Dismissal  of  appeal,  aee  Criminal  Law,  {  260. 

Judgment  after  trial  of  issues  in  general,  see 
Judgment,  M  336.  337. 

Judgment      default,  see  Judgment,  {  143. 

Bale  of  property  of  decedent,  see  Executors  and 
Administrators,  (5  379,  382. 

Sale  under  judgment,  oider,  or  decree  of  court 
in  general,  see  Judicial  Sales,  |  39. 

Verdict,  see  New  Trial. 

Proceedings  during  vocaiioa  of  cowU. 
Appointment  of  receiver,  see  Receivers,  {  6. 

VALUATION. 

Of  property  fbr  pu^ioae  of  taxation,  see  Taxa- 
tion, S  848. 
Of  property  replevied,  see  Replevin,  {  72, 

VALUE. 

Limits  of  jurisdiction,  see  Appeal  and  Error,  { 
60;  Justices  of  the  Peace,  8  44. 

Of  property  as  measure  of  damages  for  eonver- 
BioD.  see  Trover  and  Conversion,  8  46. 

Repetition  of  questions  to  vitnesses,  see  Wit- 
nesses, I  245. 

VARIANCE. 

Between  pleading  and  proof  In  dvll  actions,  see 
Pleftding,  SI  3^  390. 

VENDOR  AND  PURCHASER. 

Compensation  of  broker  procuring  conveyance, 

see  Brokers,  88  54-67. 
Priorities  between  judgments  and  conveyances, 

see  Judgment,  8S  787,  788. 
Specific  performance  of  contract,  see  Specific 

Performance. 
Validity  of  sales  as  to  creditors  or  subsequent 

purcliaBerB,  aee  Fraudulent  Conveyances. 

Sdlet  by  or  to  particular  clauet  of  pertoiu. 

See  Executors  end  Administrators,  88  137,  148, 
328-388;  Receivers,  88  134,  145. 

Mortgagees  or  trustees  under  power  In  mort- 
gage, see  Mortgages,  8  338. 

iSdlet  of  particular  tpeoiet  of,  or  ettafet  or 

interests  tn,  property. 
See  Homestead.  88  119,  123,  1G7. 
lAnds  held  adversely,  aee  Chamiierty  and  Main- 

tenaoce,  8  7. 
Mortgaged  property,  see  Mortgages,  88  338,  536, 

644. 

Personal  property  in  general,  see  Sales. 


Property  of  decedent,  see  Xlieeoton  and  Adoln- 

iatrators,  81  328-388. 
Standing  timber,  see  Logs  and  Log^ng,  {  S. 
Swamp  lands,  see  Public  lAnds,  f  61. 

SalCM  on  juMoial  or  otMr  prooeedtn;*. 
See  execution,  88  264-294. 
By  executors  or  admlnistratora,  see  Bxecntora 

and  Administrators,  |8  328-388. 
By  receivers,  see  Receivers.  81  134,  145. 
Foreclosure  of  mortgages,  see  Mortgagea,  H  686, 

544. 

Tax  sales,  see  Taxation,  H  679-688. 

I.  REQTTISITEl  AWP  TAUDITT  OF 
OOMTBAOT. 

8  18.  Where  one  cultivates  a  plantation  with 
en  option  of  buying  at  the  end  <^  the  year, 
and  voluntarily  ^uuidons  the  cation,  he  cannot 
recover  damages  from  tbe  failure  of  the  owner 
to  make  a  tlt&— Darta^  v.  Vicknalr  (La.)  264. 

8  33.  Fraud  alone  is.  In  equity,  auffidfnt  to 
avoid  a  sale  of  land.— Shahan  t.  Brown  (Ala.)' 
737. 

I  33.  In  a  suit  to  rescind  a  sale  of  land  for 
misrepresen^tions  by  the  vendor,  where  the  rep- 
resentation was  of  a  material  fact  wblch  Influ- 
enced the  transaction  It  was  ot  no  consequence 
that  it  may  have  been  made  in  good  faith. — Sha- 
han V.  Brown  (Ala.)  737. 

8  44.  In  a  suit  to  rescind  sale  of  land,  evlr 
dence  Held  to  sustain  a  decree  for  plalntlK — 
Shahan  v..  Brown  (Ala.)  737. 

m.  XODZFIOATIOir  OR  BB80IS8IOX 
OF  OONTBACT. 

W  ReaciaalOm  br  TeiUiev. 

Action  anlnst  Insane  peram,  see  Insane  Pei^ 
eons,  IM. 

8  105.  Where  a  sale  ia  Judicially  dissolved 
for  nonpayment  of  price,  the  property  returns  to 
the  vendor  free  from  all  charges  against  the 
purdiaaer.— Adler  v.  Adler  (La.)  668. 

(O)  ReBctaalom  by  PupcIutMv. 

8  108.  Misrepresentations  of  a  material  and 
controlling  fact  being  charged,  the  solvency  of 
the  vendor  Is  of  no  consequence  as  affecting  the 
vendee's  right  ot  readsdon.— Shahan  v.  Brown 
(Ala.)  737. 

IV.  FERFORMAMOE  OF  OONTBACT. 

(A)  Title  ud  Batete  of  Tea«or. 

8  128.  Where  It  appears  that  parties  had  In 
view  merely  such  a  conveyance  of  land  as  would 
pass  all  the  title  which  the  vendor  had,  wheth- 
er defective  or  not,  that  la  all  the  purchaser  can 
Insist  upon.— Morgan  v.  Baton  (Fla.)  305. 

(D)  Parnient  of  Purchue  MoneT. 

8  176.  The  right  of  action  by  a  purchaser 
for  shortage  of  land  Aeld  a  right  to  sue  for  a 
diminution  of  the  price,  under  Civ.  Code,  art 
2494,  and  not  for  a  snpi^ement  of  area. — 
Gladstone  Realty  Co.  v.  Currie  (La.)  237. 

fi  176.  A  shortage  In  quantity  of  land  sold 
field  less  than  one-twentieth  of  quantity  repre- 
sented, defeating  a  recovery  for  diminution  of 
the  price,  under  Civ.  Code.  art.  2404k--Olad- 
atone  Realty  Oo;  t.  Currie  (La.)  287. 

V.  RIGHTS  AND  UABILITIEB  OF 
PARTIES. 

E^irchaaers  at  execution  sales,  see  Execution.  81 
264,  272. 

Purchasers  at  sales  of  property  of  decedent,  see 
Executors  and  Administratore,  8  388. 

Purchasers  at  sales  on  foreclosure  of  mortgages, 
see  Mortgages,  8  544. 

Purchasera  at  tax  sales,  aee  Taxation,  88  730, 
734. 
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Mortgagees  as  bona  fide  pnrdiasen,  see  Mort- 

gageB,  S  154. 
Of  property  of  decedent  at  sale  under  order  of 

eonrt,  see  Ezecutois  and  Administrators,  | 

388. 

O^^^perty  sold  on  execntlon,  see  Execution,  { 

S  220.  If  a  deed  Is  void,  a  snbeeqneat  inno- 
cent purchaser  is  not  protected ;  but,  if  it  is 
merely  voidable,  he  is  protected.— Bardin  t. 
Grace  (Ala.)  425. 

I  231.  Gen.  St.  1906,  S  2210,  subsec.  2a.  re- 
lating to  mecbaaics*  liens,  construed  as  to  opera- 
tion against  purchasers  of  the  property.— Ax  tell 
T.  Smedley  &  Rodgera  Hardware  Co.  (Fla.)  710. 

I  233.  Bona  iide  purchaser  from  a  grantee 
under  an  authentic  act  purporting  to  be  a  sale 
with  a  right  of  redemption,  where  no  exercise  of 
the  right  of  redemption  is  shown,  will  be  pro- 
tected acMii>t  the  apparent  vendor.— Jolivet  t. 
Chavei  (ta.)  89; 

VENUL 

Of  actions  by  or  against  corporations  In  gen- 
eral, see  Corporations,  {  503. 

Of  criminal  prosecutions,  see  Criminal  Law,  i 
107. 

L  NATUBE  OH  SUBJECT  OF  AOTIOH. 

Place  of  contnc^  We  Contxacta,  i  145. 

i  5.  A  suit  to  enforce  qiecific  performance 
of  an  agreement  to  convey  land  need  not  be 
brought  In  the  county  where  the  land  lies.— 
Morgan  t.  Eaton  (Fla.)  305. 

S  6.  An  action  by  a  widow  in  community  to 
recover  expenses  of  the  decedent  paid  by  her  as 
asainst  the  heir  should  be  brought  in  the  court 
of  defendant's  xesldence.— Succession  of  Bour^ 
dette  (La.)  497. 

VERDICT. 

Aider  by,  see  Pleading,  1  433. 

Contrary  to  law  or  evidence,  ground  for  new 

trial,  see  New  Trial,  S§  71,  7ti. 
Becei^g  on  holiday,  see  Holidavs,  |  6. 
Bevlew  in  vlyll  cases,  see  Appeal  and  Error,  {{ 

704,  1001,  1005. 
Beview  in  criminal  cases,  see  <Mmlnal  Law,  I 

115a 

Setting  aside,  see  New  Trial. 

VERIFICATION. 

Of  pleading,  see  Equity,  fi  313. 

VESSELS. 

See  Maritime  Liens;  Shipping. 
Ferryboats,  see  Ferries. 

VESTED  REMAINDERS. 

Construction  of  wills,  see  WUls.  {  634. 

VETERINARIANS. 

Sea  PhTsiclaiis  and  Surgeons,  {  15. 

VILLAGES. 

See  Munfciinl  Corporations. 

VOLUNTARY  ASSIGNMENTS. 

See  Assitiunenta  for  Benefit  of  Creditota. 

VOTERS. 

See  Elections. 


WAITING  ROOMS. 

See  Carrien,  1  247. 

WAIVER. 

See  Estoppel. 

Errors  waived  In  appellate  ooar^  see  Appeal 
and  Error,  |  lOTO. 

Of  objeeUotu  to  partiouiar  aots,  iiufniMieiifi^ 

or  vtwieedimgi. 
See  Indictment  and  Infttrmation,  If  196,  202. 
Default  or  delay  In  delivering  goods  stdd,  see 

Sales,  8  176. 
Insurance  policies,  see  Insurance,  IS  375-3SS. 
Notice  and  proof  of  loss  under  insutanoa  pol> 

icy,  see  Inaurance,  S|  656,  558. 
Pleadinga,  see  Pleading,  H  409,  488. 

Of  righu  or  remedies. 
Challenge  to  jurors,  see  Jury,  |  110. 
Forfeiture  of  insurance  policy,  see  Insurance, 

H  375-388. 
Homestead  rights,  see  Homestead,  {  171. 
Requirement  of  notice  and  proof  of  loss  under 

insurance  policy,  see  Insurance,  ||  556,  ^A. 
To  "0°^  execution  sal^  sea  Ezecutioo, 

WARNING. 

precautions  against  Injuries  to  aervants,  see 
Master,  and  Sen-ant,  {  150. 

WARRANT. 

Preliminary  warrant  in  criminal  prosecutioa, 
see  Criminal  Law,  H  217,  218. 

WARRANTY. 

B^^ransferror  of  note,  see  Bills  and  Notes,  | 
On  sale  ot  gMds,  see  Sale^  {  279. 

WATERS  AND  WATER  COURSES. 

See  Drains;  Levees. 

Tm.  ABTIFICIAI,  PONDS,  BESEB- 
VOIB8,  AND  OHAimrELS,  DAMS. 
AND  IXOWAOE. 

Applicatlcn  of  general  atatute  of  limitations  to 
action  for  Injuries  from  flowage,  see  limita- 
tion of  Actions,  S  55. 

Instructions  ignoring  evidence  in  action  for  in- 
juries from  flowage,  see  Trial,  |  253. 

8  171.  Defendant  held  liable  for  the  flooding 
of  plaintiffs  land  from  filling  in  defendant's 
lowlauds  beside  a  stream.— Sloss-Sheffield  Steel 
&  Iron  Oo.  T.  Mitchell  (Ala.)  69. 

i  171.  The  right  in  case  of  city  and  TiUaee 
lots  to  obstruct  the  flow  of  water  onto  low 
land  from  high  land  held  not  to  apply  to  run- 
ning streams,  but  only  to  drainage  of  suKace 
water.— Sloss-Sheffield  Steel  A  Iron  Co.  v.  Mit- 
chell (Ala.)  60. 

8  171.  One  overflowing  lands  of  another  by 
filling  lowland  beside  a  stream  hdd  liable  though 
not  ownioff  the  filled  lands. — Sloss-fflwIBeld 
Steel  A  Iron  Co.  v.  Mitchell  (Ala.)  60. 

8  178.  Statement  of  measure  of  damages  for 
overflowing  landa.— Slos8>8hefflaId  Steal  A  Iron 
Go.  T.  MitcheU  (Ala.)  69. 

IX.  PUBXJO  WAT£B  fltnPPX.T. 

(A)  Domeatle  and  Muleiv«l  P»rpo«e*. 

f  201.  A  waterworks  ctmtract  with  a  consam- 
er  to  fnmish  water  at  a  specified  price  aa  hmf 
as  she  used  the  premtaea  aa  a  dwallinc  Mi  not 
uncertain  as  to  term. — Brown  r.  Birmlnghaai 
Waterworks  Co.  (Ala.)  91& 
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I  201.  A  flAt  -water  nte  piDvided  by  a  vater 
comiwny'i  franchise  contract  held  not  to  aa- 
tborixe  the  eztravacant  use  of  water  by  the 
conanmer.— Brown  v.  Birmingham  Waterworks 
Co.  (Ala.)  916. 

I  208.  A  contract  by  a  municipal  water- 
woifci  company  to  fumuh  miter  at  less  than 
the  maxlnam  lata  hel4  subject  to  Oie  implied 
provision  that  the  diarge  shall  not  be  greater 
than  the  maximum  imvided  nor  greater  than 
a  reasonable  charge. — Brown  r.  Birmingham 
Waterworics  Co.  (Ala.)  915. 

S  208.  A  waterwo^  contract  with  a  con- 
Bnmer  held  baasd  od  a  nffidant  eonflfdeiatiMi. 
— Rrown     Bianin^uun  Waterworta  Co.  (Ala.) 

I  208.  Tht  Birmin^am  Waterworks  C<Hn- 
pany  under  Its  franchise  may  charge  a  con- 
sumer less  than  the  mazlmam  rate,  so  long  as 
the  discrimination  does  not  infringe  on  the 
lighta  of  other  consomers^Brown  t.  Birming- 
ham Waterworks  Co.  (AlaO 

WAYS. 

Private  roads,  see  Privata  B«ada. 
Public  ways,  see  Highways;  Monldpal  Co^ 
porations,  ll  647-706. 

WEAPONS. 

Possession  or  use  by  person  killed  or  assaulted, 
admlsaiUllty  of  eridence,  see  Homicide,  1 193- 

WIDOWS. 

Dower,  see  Dower. 

Rights  as  to  community  property,  see  Husband 

and  Wile,  I  273. 
Bights  as  to  homestead,  see  Homestead,  ||  136, 

160. 

WIFE. 

See  Husband  and  Wife. 

WILLS. 

See  Descent  and  Distribution ;  Bzecntors  and 

Administratora. 
Charitable  bequests  and  devises,  see  Charities. 
Validity,  construction,  and  ezecntlon  of  trusts 

in  general,  see  TrostB. 

X.  XAT1TBX  Ain>  EXTENT  OF  TESTA- 
MENTABT  POWEB. 

Restrictions  on  ereatitm  of  perpetuities,  see 

Perpetuities. 

H.  TEBTAMEIITABT  OAPAOETT. 

{  65.  -Evidence  held  insnfflclent  to .  show 
mental  Incapacity.— Succession  of  Schmidt  (La.) 
160. 

IV.  BZQUISITES  ANB  TAUDXTT. 

(A)  Xatwro  ud  IBsseKtlals  ot  Taatamenta- 
WT  DIavosltlOBS. 

S  93.  Whether  a  writing  was  intended  as  a 
will  may  be  shown  by  parol  evidence,  alone  or 
in  connection  with  Oie  vrltlng.— Prather  v. 
Prather  (Hiss.)  449^ 

(B)  Form  and  CoateatB  of  iBstramcata* 

I  96.  A  letter  held  to  constitute  a  will.— 
Prather  v.  Prather  (Miss.)  449. 

V.  PROBATE,  ESTABI.I8HMENT, 
AND  ANNULMENT. 

(M)  Operation  and  Bffeot. 

9  420.  Under  Code  1852.  S  1322.  the  record- 
ing of  a  will  creating  a  tnist  is  notice  of  Its 
terms. — Blakeney  v.  Du  Bose  (Ala.)  74(>. 


VI.  0ONSTR1T0TXON. 

<A)  General  Rnlea. 

f  483.  A  will  held  to  apeak  only  frtHU  tiie 
death  of  testator,  and  must  be  constmed  as  to 
that  time.— Blakeney  t.  Do  Bosa  (Ala.)  746. 

(B)  Dcalvnatlon  of  D«t1um  and  X«ira- 
t*««  «Bd  Thalv  Rea»««tlTe  lliaraa. 

L529.  A  -will  construed,  and  held,  that  cer- 
beneficiaiies  ^are  equally  In  testator's  es- 
tate.—Blakeney  T.  Du  Bose  (Ala.)  746. 

<D)  DeaerivtlOK  of  Praperty. 

i  661.  A  description  of  land  in  a  will  held 
absolutely  void.— Wilson  t.  Wilson  (Miss.)  853. 

J  678.  Under  Code  1862.  H  1591.  1592,  1604 
(Ciodc  1907,  H  6154.  6156^  6165).  atter^ulred 

Sroperty  held  to  pass  under  testator's  will. — 
Elakeney  v.  Du  Bose  (Ala.)  746. 

S  588.  An  express  devise  of  all  the  real  estate 
of  testator  to  bis  grandchildren  after  the  death 
of  life  tenants  is  not  a  devise  to  the  grandchil- 
dren as  residaaiy  legatee&n-Blakeney  t.  Du 
Bose  (Ala.)  746. 

(F)  Tested  er  OeatladeBt  Batatea  aad  tm» 
tenet*. 

i  634.  A  will  construed,  and  held  to  create  a 
vested  remainder  in  granddiildren  of  testator 
living  at  hia  death  and  a  CMitiueent  remainder 
operating  under  Code  1862. 1  ISOl.  as  an  execii' 
tory  devise.  In  favor  of  grandchildren  bom  after 
testator's  death.~Blakeney  v.  Du  Bose  (Ala.) 
746. 

(H)  Bstatee  in  Treat  and  Peweve. 

Creation,  existence,  and  validity  of  trusts  in 
general,  see  Trusts.  ||  17,  18. 

Restrictions  on  creation  of  perpetnidea,  see  Per- 
petuities. 

8  688.  A  will  coDStnied.  and  held  that  a  trus- 
tee was  not  necessary  to  support  the  estates  in 
remainder.— Blakeney  v.  Du  Boae  (Ala.)  748. 

VII.  RIGHTS  AND  IJABII.ITIES  OF 
DEVISEES  AND  liEOATEES. 

Pasrment  of  legacies  and  distribution  of  estate, 
see  Executors  and  Administrators,  i  314. 

<C>  AdTanoementa.  AdcmpUeaf  Batisfa^ 
ttaai  and  I<apae« 

Advancementa  to  heirs  and  diatrlbateea,  see 
Descent  and  IMatribution,  |  lOa 


WIRES. 

r  power  oo 

WITHDRAWAL 


Of  electric  light  or  power  companiei,  aee  Elec- 
tricity. 


Of  particular  counts  by  trial  court,  see  Trial. 

145. 


I 


WITNESSES. 


See  Evidence;  Peijury. 

Competency  as  jurors,  see  Jury,  S  83. 

Experts,  see  Crimioal  Law.  J  478 ;  Evidence, 
ii  505,  539W,,  545.  553.  66&.    _  „  . 

Opinioos.  see  Criminal  Law,  H  448-478;  Evi- 
dence, 8S  471-558. 

ProceediniTB  for  contempt  in  attempting  to 
bribe  witness,  see  Contempt,  $  53. 

Sa&iciency  of  evidence  as  dependent  on  number 
of  witnesses,  see  Evidence,  8  584. 

Testimony  of  accomplices,  see  Criminal  Law,  { 
508. 

I.  ATTENDANCE,  PRODUCTION  OF 
DOCUUENTS,  AND  COM- 
PENSATION. 

Absence  of  witness,  ground  for  continuance,  aee 

Criminal  Law.  88  594,  597. 
Fees  as  itpm^  of  costs,  see  Costs,  8  184. 
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I  2.  The  ezeidM  of  the  right  to  compulsory 
proceBe  for  the  attendance  of  witnesses  ia  sub- 
ject to  legislative  legulation  that  does  not  im- 

eir  the  right  or  deny  its  reasonable  exercise 
r  the  buieflt  of  aociued.— Moon  t.  State 
(Fla.)  971. 

f  82.  A  certificate  isaaed  by  the  derk  o(  the 
circuit  court  to  a  vitoesi  held  prima  facde  evi- 
dence, except  where  the  circuit  court  retazes 
the  fees  aa  ooats.— Terzy  t.  Montgomerr  (Ala.) 
314. 

II.  OOMFETENOT. 

Of  expert  wltnesseB,  see  Evidence,  H  639%, 
545. 

(A)  C«*soItr  Mid  dnallflcatloaa  la  Gca- 
eral. 

f  37.  One  who  saw  goods  sold,  and  knew 
that  they  were  sold,  could  testify  to  the  sale, 
though  be  did  not  sell  them  himself.— M.  Wein- 
atein  &  Sons  v.  Yielding  Bros.  &  Co.  (Ala.)  591. 

?i  37.  In  an  action  for  uncompleted  work  in 
ring  a  building  for  electricity,  held,  that  there 
was  no  error,  in  declining  to  exclude  testimony 
of  a  witness  as  to  work  doue  because  he  was  un- 
able, without  plan*  to  give  details  thereof. — 
Baumhauer  T.  Uobile  XSlectrical  Supply  Co. 
(AU.)  732. 

I  37.  C<Hnpeiency  at  witnetw  to  testify  to 
reputation  of  anotner  determined.— Hinson  v. 
State  (Fla.)  194. 

id  Teatlmonr  of  Partlea  or  PerBons  In- 
tereated,  for  or  asalnat  R«preRetita> 
tlTca,  SnrrlTora,  or  Snoceasor*  In  Tl* 
'  tie  ov  Iat«reat  of  Pcmona  Dceoased 
or  Ineomvctoat* 

I  150.  Plaintiff  heiti  incomi«tent  to  testify 
to  a  transaction  or  conmiunication  between  him 
and  a  m«nber  of  a  partnership  of  which  defend- 
ant is  the  assignee,  under  Oen.  St.  1906, 1 150S. 
— HUIer  T.  Walter  Bay  &  Oo.  (Fla.)  623. 

m.  EXAHIHATXOir. 


<A)  Talclnv  Teatlmonr  ta  General. 

I  236.  Asking  witness  aa  to  his  having  been 
before  the  grand  jury  in  the  case  oo  tnal,  to 
identify  the  occurrence  as  to  which  he  was  about 
to  testify  with  that  on  whidi  the  indictment 
was  baaed,  held  not  error.— Lollar  t.  State  (Ala.) 
745. 

I  245.  Where  a  witness  testified  that  be  had 
no  knowledge  of  the  value  of  dogs,  the  court  did 
not  err  in  sustaining  an  objection  to  questions 
aa  to  whether  the  dog  was  worth  $5  or  $10.— 
Lonisrille  &  M.  R.  Co.  v.  Zeigler  (Ala.)  599. 

(B)  CroM-ElxaaklBatloB  and  Ac^Bxmnlaa- 

tion. 

Of  expert  witnesses,  see  Svidence,  |  558. 

I  267.  The  scope  of  cross-examination  to  test 
the  sincerity,  memory,  etc.,  of  a  witness,  is 
la^ly  within  the  discretion  of  the  trial  court.— 
Grain  v.  Bute  (Ala.)  31 ;  Graves  v.  Same  (Ala.) 
34. 

{  268.  A  witness  aa  to  reputation  should 
not  be  cross-examined  hy  the  other  party  uutil 
he  has  been  turned  over  at  the  close  of  his 
examination  In  chief.— Uinson  t.  State  (Fla.) 
194. 

I  277.  In  a  prosecution  for  murder  held  not 
error  to  allow  certain  qnestions  asked  accused 
on  cross-examination.- Harretl  r.  State  (Ala.) 
845. 

I  287.  Where  the  defense  on  cross-examina- 
tion showed  part  of  a  conversation,  Mi,  that 
the  state  on  rebuttel  could  show  the  rest  of  it. 

— Ctemmons  r.  State  (Ala.)  467. 


I  287.  In  a  prasecDtioB  for  hooldd^  It  was 

not  error  to  pennlt  the  state  to  ask  a  witness 
on  redirect  examination  why  he  went  to  defend- 
ant's wife  v>  get  a  statement,  nor  in  overzuling 
an  objection  to  the  witness*  answer,  as  showing 
the  witness*  IntMest  in  getting  the  statement.— 
Lowman  t.  State  (Ala.)  638. 

I  287.  In  a  homldde  case,  a  question  AeM 
proper  on  re-direct  examlnatiMi  for  the  pnrpoae 
of  bringing  out  the  whole  of  the  conversation,  a 

girt  01^  which  accused  brought  out.— ^adaon  v. 
tate  (Ala.)  835. 

I  290.  The  court  mas  In  Its  discietlMi  re- 
fuse to  pennlt  a' redirect  examination  on  a  sub- 
ject previously  gone  over  and  not  called  for  by 
[ho  cross-examination.— Alabama  Steel  &  Wire 
Go.  T.  Tbompscn  (AlaO  75. 

nr.  CBEDIBIUTT,  IMFEAOHlfEHX, 
OOZmtADICTIOir,  AND  COB- 
BOBOBATIOM. 

Credibility  ot  witnesses  as  affecting  wdgbt  and 
Buffidency  of  evidence,  see  Bridenoe,  f  58Sl 

(A)  la  General. 

J[  318.  Testimony  as  to  the  reputation  of  a 
tneSR  for  truth  and  veracity  is  inadmissible, 
where  no  effort  has  been  made  to  impeach  him. 
—Brewer  v.  MuUins  (Miss.)  257. 

9  324.  Under  Code  1907,  f§  4053,  4066^ jtartj 
securing  a  deposition  ia  not  obliged  to  oSer  it 
in  evidence,  and  merely  showing  it  to  the  wit- 
ness to  refresh  bis  memory  is  not  introduciDg 
it  in  evidence,  so  aa  to  make  deponent  the 
party's  witness  and  predude  i^^>eachInc  him.— 
Orasselli  Chemical  Co.  v.  Davis  (Ala.)  35. 

I  826.  Defendant  MS  to  have  ri^t  to  im- 
peach the  Bute's  impetdiinc  witness  who  tes- 
tified for  the  first  ame  on  rebuttal.— State  v. 
Kincben  (La.)  185. 

I  331H<  A  certain  question  asked  a  witnea 
held  competent  to  discredit  his  testimony.— 
Pace  T.  LonlBTlUa  &  N.  B.  Co.  (Ala.)  G2. 

(B)  Charaeter  aad  Condaet  at  Witaeas. 

I  337.  Proof  that  accused  waa  intoxicated 
when  he  made  statements  ascribed  to  Um  by 
the  evidence  of  the  stete  was  admlsdble  as  bear- 
ing oa  his  credibility  as  a  witness  in  hla  denial 
of  the  atetements.-Oallant  v.  Stete  (Ala.)  7S9. 

I  361.  In  a  prosecution  for  the  wrmffol  sale 

of  spirituous  liquors,  held  that,  certain  testi- 
mony being  an  attempt  to  impeach  a  witness, 
evidence  offals  good  character  could  tben  be  in* 
troduced.— Tilley  v.  State  (Ala.)  732. 

I  362.  On  trial  of  two  Jointly  indicted,  the 
impeachment  of  (me  tatifyins  affecte  his  evi- 
dence as  to  both.— Flowers  t.  stete  (Fla.)  11. 

(D)  laeonsleteat  Statements  %t  Wltneu. 

8  387.  Cross-examination  of  plaintiff  as  to 
whether  he  had  testified  different^  on  a  former 
occasion  held  properv-^Qxaaselli  CuoilGal  Co.  v. 

Davis  (Ala.)  35. 

S  388.  Manner  of  impeaching  a  witness  by 

6 roof  of  contradictory  stetementa  defined.— Uc- 
laniel  t.  Stete  (Ala.)  400. 

S  380.  The  exdnrion  of  a  stetement  that  a 
state's  witneas  had  said  what  she  admitted  say- 
ing held  not  erroqeona.— McDanid  t.  SUte 
(Sa.)  400. 

{  390.  In  a  proeecntlon  for  aasaolt  with  in- 
tent to  murder,  certain  evidence  teM  admissible 
to  contradict  a  witness  alleged  to  have  been  tc- 
cused's  oo-conspirator. — Harmon  t.  Stete  (AU.) 
34& 

(B)  Coatradletlen  aad  Cerroboratlon  et 
Wltaess. 

Corroboration  of  testimony  of  female  In  pi 

cution  for  sedncthm,  see  Seduction,  i  46. 
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WOMEN. 

Exclufon  from  Totin^  Me  BleetloDs,  |  227. 
Married  women,  Be«  Husband  and  Wife. 
Right  to  Tote  at  school  tax  election,  ice  Schools 
-  and  School  Districts,  S  103. 

WOODS  AND  FORESTS. 

See  ZiOgs  and  LogglnE- 

WORDS  AND  PHRASES. 

"Abandonment  of  residence."— State  t.  Tomsa 
(La.)  888. 

**AbattfDg  owner."— Alabama  &  T.  By.  Go.  t. 

Turner  (Miss.)  261. 
**AccideDt.'^-pace  t.  LooisrlUe  ft  N.  R.  Co. 

(Ala.)  52. 

"Amend."— City  ot  Ifcalcy  v.  Simpaon  (Ala.)  61. 
"Amount  recovered."- Atlantic  Coast  Une  E. 

Co.  V.  Coachman  (Fla.)  377. 
"Arising  therefrom." — Escambia  Land  &  Mfg. 

Co.  T.  Ferry  Pass  Inn>ector8'  &  Shippers' 

Ass'n  (Fla.)  716. 
"Assumpsit"— Alabama  Great  Southern  B.  Co. 

T.  Norria  (Ala.)  891. 
"Authentic  act,"  see  Acknowledgment,  {  19. 
"B«t^r  or  exchange."— Clark  v.  State  (Ala.) 

"Bastard."- Succession  of  Davis  (La.)  266. 
"Become  due  and  payable."— McCaskill  v.  Union 

Naval  Stores  Co.  (Fla.)  961. 
"Belief."— SloBs-Sheffield  Steei  &  Iron  Go.  t. 

O'Neal  (Ala.)  953. 
"Bill  of  exchange."— Faircloth-Byrd  Mercantile 

Co.  T.  Adkinson  (Ala.)  419. 
"Burden."- Alabama  &  V.  By.  Co.  t.  Gtoome 

(Miss.)  703. 

**Buxden  of  proot"— Alabama  ft  T.  Ry.  Co.  t. 

Oroome  (Uiss.)  708. 
"Case."- Alabama  Great  Southern  R.  Co.  t. 

Norris  (AlaO  891. 
*H>rtslnty.^'— WeUer  ft  Go.  T.  Camp  (Ala.) 

929. 

■'Circumstantial  evidence.**— White  ▼.  State 
(Fla.)  805. 

"Color^."- State  t.  Treadaway  (La.)  800. 
"Compensate."— LouisvUle  ft  N.  R.  Co.  t.  El- 
liott (AU^  2& 
**C^wtent  juror."— Whitehead  T.  State  (Miss.) 

"Community  property." — Knoblock  ft  Batnold  T. 

Posey  (La.)  847. 
••Complete  education."— McGaw   T.  O'Beime 

(La.)  775. 

"Contract."— McAlliBter<h>man  Co.  t.  Math- 
ews (Ala.)  41& 

"Contrary  to  law."— Rosenberg  v.  City  of  Selma 
(Ala.)  742. 

"Contributor  negligence."— Florida  Ry.  Co.  t. 

Dorsey  (Fla.)  9^ 
"Countermand."— Robert  M.  Green  ft  Sons  v. 

Lineville  Drug  Co.  (Ala.)  433. 
"Court."- Rogers  v.  State  (Ala.)  33. 
"Creditor."- Smith  v.  PitU  (Ala.)  402. 
'•Criminal  negligence."— State  v.  Irvine  (La.) 

507. 

"De  facto  officer."— Rosetto  t.  City  of  Bay  St. 

Louis  (Miss.)  785. 
••Defeasance."— Escambia  Land  &  Mfg.  Co.  v. 

Ferry  Pass  Inspectors'  &  Shippers'  Ass'n 

(Fla.)  715. 

"Delinquent  child."- State  t.  Rose  (La.)  105. 
•'Duplicity."— Sloes-Sheffield  Steel  ft  Iron  Co. 

T.  Smith  (Ala.)  38. 
"Franchise."— Leonard  v.  Baylen  Street  Wharf 

Cow  O'laO  718. 
••Ftaud.^— Gewin  v.  Shields  (Ala.)  887. 
"Great  bodily  harm."- Hill  v.  State  (Miss.)  630. 
"Griff."— State  v.  Treadaway  (La.)  500. 
"Impeach."— Pratt  v.  McCoy  (La.)  151. 
"In  and  about  the  operation  of  a  railway." — 

Woodward  Iron  Co.  t.  Sheehan  (Ala.)  24. 
"Inevitable  accddenL" — Walton   v.  Tennessee 

Coal,  lion  ft  R.  Co.  (Ala.)  328. 


"Inference."— Miller-Brent  Lumber  Co.  t.  Dour- 
las  (Ala.)  414. 

"Jurisdiction."— State  ex  reL  Onion  t.  People's 
Fire  Ins.  Co.  of  New  Orleans  (La.)  768. 

"Laborer."— AUttgdon  Mills  t.  Orogan  (Ala.) 
596. 

"Laches.**— Butt  r.  McAlplne  (AUJ  420. 
"Landed.^— Southern  Ry.  Co.  t.  Jones  Cotton 

Co.  (Ala.)  899. 
"Law."— Rosenberg  v.  CSty  of  Selma  (Ala.)  742. 
"Legal  malice."— Morasca  v.  Item  Co.  (La.)  565. 
"Malice."— Gulsby  v.  Looisville  ft  N.  R.  Co. 

(Ala.)  392. 

"Manalangbter."— Guest  v.  State  (Miss.)  211. 
"Mpmorandum."— United  Hardware-Furniture 

Co.  v.  Blue  (FlaJ  364. 
"Minor  offen8eB.^*-^tate  v.  Wall  (La.)  556. 
"Meney."— Johnson  v.  State  (Ala.)  652. 
"Mortgage."— Connor  v.  Connor  (Fla.)  727. 
"Mulatto."— State  v.  Treadaway  (La.)  500. 
"Multifarious."- Arcadia    Mercantile    Co.  T. 

Braoning  (Fla.)  588. 
"Munieipalfties."— Waller  v.  Osban  (Fla.)  970. 
"Murder."- Guest  v.  State  (Miss.)  211. 
"Natural  possession."- Albert  Hanson  Lumber 

Co.  T.  Baldwin  Lumber  Co.  (La.)  537. 
"Neglected  child."— State  v.  Rose  (La.)  165. 
"Negro."— State  v.  Treadaway  (La.)  500. 
"Newspapers."— Tylee  v.  Hyde  (Fla.)  908. 
"Nuisance."— Gity  of  Mew  Orieana  t.  Lenfant 

(La.)  575. 

"Nuisance  In  fact."— CSty  of  New  Orleans  T. 

Leofant  (La.)  575. 
"Nuisance  per  se."— City  of  New  Orleans  v. 

Lenfant  (La.)  575.   

"Obstruction."- McCormack  v.,  Robin  (La.)  779. 
"Obvious  danger." — National  Ufe  &  Accident 

Ins.  Co.  T.  Lokey  (Ala.)  45. 
"Official  bond."— Adams  t.  Williams  (Miss.) 

866. 

"Owner."— Lavernw  T.  Brans  Bros.  Const.  Co* 

(Ala.)  8ia 
"Paraph."— Hars  r.  Gowland  (La.)  986. 
"Parking,"— City  of  New  Orleans  v.  Lenfant 

(La.)  575. 

"Payment"— Smith  v.  Pitts  (Ala.)  402. 
"Peaceable  entry."— Self  t.  Comer  (Ala.)  336. 
"Peddler."— Ploamoy  v.  Walker  (La.)  673. 
"Person  of  the  negro  or  black  race.*'— State  t. 

Treadaway  (Ia.)  500.  _ 
"Place  <^  contract**— Morna  t.  Eaton  (Fla.) 

805. 

"Plant"— GraaselU  CHiemical  Co.  t.  Davis  (Ala.) 
35. 

"Possession  for  sale."— City  of  New  Orleans  v. 

Villere  (La.)  682. 
"Preferential  payments."— Cox  t.  First  Nat 

Bank  of  Lslce  Charles  (Ui.)  227. 
"Private  corporations."— City    of   Ensley  T. 

Simpson  (Ala.)  01. 
"Probable  cause."— ^llnllby  T.  LouIiviUe  ft  N.  It. 

Co.  (Ala.)  392. 
"Public  charitable  association."— Rady  v.  Fire 

Ins.  Patrol  of  New  Orleans  (La.)  491. 
"(Quadroon."- State  t.  Treadaway  (La.)  500. 
"Railroad."— State  T.  Atlantic  Coast  Line  B. 

Co.  (Fla.)  4. 
"Real  and  actual  posaession."- Albert  Hanson 

Lumber  Oo.  t.  Baldwin  Lumber  Co.  (LaO 

637. 

"Reasonable  satisfaction."— James    t.  State 

(Ala.)  840. 
"Recent"— Jad^son  t.  State  (Ala.)  730. 
"Reconditioned." — Southern  I^.  Co.  Jones 

Cotton  Co.  (Ala.)  899. 
"Res  Ipsa  loquitur.''- Alabama  ft  V.  Ry.  Oo.  t. 

Groome  (Miss.)  703. 
"Sale  and  return."- William  Franti  ft  Co.  v. 

Fink  (La.)  131. 
"Scire  facias."— Drennen  v.  Dunn  (Ala.)  313. 
"Servant"— Abincdon  Mills  ▼.  Grogan  (Ala.) 

696. 

"Sole  and  unconditional  ownership." — Phenlx 

Ins.  Co.  V.  Hilliard  (Fla.)  799. 
"Salt  on  Judgment."— Drennen  v.  Dunn  (Ala.) 

818. 
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**Sqppoaitl<Hi."— Mnier-Bx«Bt  Lumber  Oo.  t, 

Douglas  (Ala.l  414. 
"Sorplus."— Ma»8  t.  Americmi  BrewlsK  Oo. 

<I^)  988. 

*^ing«  in  KCdon.**— Ganterbary  &  Gilder  T. 

Marenso  Abstract  Co.  (Ala.)  38& 
"^oiigbt/*— SloBS-Sheffield  Sted  ft  Iron  Co.  T. 

O'Neal  (Ala.)  953. 
"Train  for  both  passensen  and  freight."— 1111- 

noli  Cent.  R.  Co.  t.  Wblte  (Miaa.)  449. 
"TieBpauer."— Birmlngfaam  Sobthem  B.  Co.  t. 

Fox  (Ala.)  889. 
"Unconditional  and  sole  owaershlp."-— Fhenix 

Ina.  Co.  T.  HiUlard  (Fla.)  799. 
"Vote."— State  t.  White  (La.)  238. 
"Witbont  any   person  In  charge."— Excelsior 

Steam  Laundry  Co.  t.  Lorn  ax  (Ala.)  S47. 

WORK  AND  LABOa 

See  Master  and  Servant. 

Convlet  labor,  see  Convlctt.  I  IOl 
lAeaa  on  loga  tor  labor,  aee  Logs  and  Logging, 
8  26. 

lienu  on  real  property  tta  woA  and  materials, 

see  Mechanics'  Liens. 

I  19.  Thoagh  a  contractor  cannot  recover 
under  a  mechanic's  lien  action  under  Gen.  St. 
1906.  i  2217,  he  may  recover  in  au  ordinary 
action  on  the  common  counts.— Parshley  t. 
Goodbread  (Fla.)  145. 

{  2&  In  an  action  on  the  common  counts 
for  work  and  labor,  evidmce  Aeld  to  sustain 
judgment  for  plrintiff.— ParshleT  T.  Qoodbread 
(Fla.)  145. 

WRITING. 

Best  and  secmdary  evidence,  see  Evidence,  H 
158-183. 

Docnmentaxr  e^ence,  see  Evidence,  |i  855, 
878. 

NecAssity  and  sufficiency  to  constitute  contract, 

see  Contracts,  S32. 
Necessity  and  sumciency  to '  constitute  convey- 

anoe  of  real  property,  see  Deeds,  ||  31.  82. 
Necessity  and  Bomcienib;  to  constitute  express 

trust,  see  TrasU^  IS  17,  18. 
Necessity  and  anmclency  to  conatitnte  will,  see 

Wills,  S  96. 

Necessity  and  snfficiency  nnder  statute  of 
frauds,  see  Fiauds,  Statute  of. 

Necessity  of  written  contract  of  employment, 
see  Master  and  Servant,  S  343. 

Necessity  of  written  contract  with  carrier  for 
shipment  of  goods,  see  Carriers,  f  62. 

Farol  or' other  extrinsic  evidence  afrecting  writ- 
ings, see  Bvidence,  H  390-452. 


Requisites  and  snffidener  to  satisfy  statate  of 
-  frauds,  see  Fnnds,  Statute      If  106»  115. 

WRITS. 

Writ  of  inquiry  on  default  judgment  In  re- 
plevin, see  Replevin,  |  101. 

PartieuUir  writ** 
See  Habeas  Gorpna;  Maadamns;  Prohndtion; 

Quo  Warranto;  Replevin;  Sequestration. 
Id  cnminal  proeecntioas,  see  Grimlnal  Lav,  H 

217,  218. 
Of  certiorari,  see  GertlorarL 
Of  certioraxi  to  review  judgment  of  justice  of 

the  peace,  aee  Jostiow  of  the  Peace,  H  192, 

200. 

Of  error,  see  Ainwal  and  Error. 
Of  review,  see  Certiorari. 
Venire  or  other  process  to  summon  Jut*  sm 
Jury,  I  67. 

WRITTEN  INSTRUMENTS. 

Acknowledgment  of,  see  Acknowledgment. 
Best  and  seoondaiy  evidence,  see  Criminal  Law, 

SS  398,  400 ;  Evidence.  i|  15&-183. 
Cancellation,  see  CanceliatKm  of  Inatmmeots. 
Documentary  evidence,  see  Evidence,  U  355, 

378. 

Estoppel  by  deeds  and  other  instnmiaita^  aee 

Estoppel,  tf  25.  32. 
Forgery,  see  Forgery. 

Parol  or  oOter  extrinsic  evidence,  see  Evidence 
K  390-452L 

Reformation,  aee  Reformation  of  Instrnmeots. 
Requisites  and  sufficiency  to  satisfy  statute  ot 
frauds,  see  Frauds,  Statute  of,  H  106,  115. 

Partioular  clataea  of  iiutntmenU. 

See  AssignmentB  for  Benefit  of  Creditors;  Chat- 
tel Mortgages;  Insurance;  Mortgages;  Stip- 
ulations; Wills. 

Bills  of  lading  and  shipping  receipts,  see  Cai^ 
riers,  {§  51,  62. 

Checks,  see  Banks  and  Banking.  S  138L 

Contracts  in  general,  see  Contracts. 

Deeds,  see  Deeds. 

WRONGFUL  ATTACHMENT. 

See  Attachment,  %%  373,  380. 

WRONGFUL  DEATH. 

See  Death,  |S  86,  S9. 

YEAR. 

Estates  for  years,  see  landlord  ud  Tenant 
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Green  &  Gay  v.  Wright,  Williams  &  Wad- 
ley  {49  So.  320)   476, 
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Hobbs  T.  ThompBOQ  (49  So.  7S7)   360 
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846)   181 

McMillan  r.  State  (49  So.  680)   115 

Max  J.  Winkler  Brokerage  Co.  v.  Counon 

(49   So.   341)   374 

Merchants'  Bank  t.  Acme  Lumber  &  Mfg. 

Co.  (49  So.  782)  :   435 

Miller,  State  ex  rel..  r.  Hermann  (48  So. 

851)    128 

Montgomery  T.  State  (49  So.  902)   7 

Nashville,  G.  &  St  L.  By.  t.  Proctor  (49 

So.  377)   450 
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PattOD  T.  State  (49  So.  809)   Ill 
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Pare 

Shapiro  V.  Thompson  {4S  So.  391)   363 

Sherrer  v.   Enterprise   Banking  Co.  (48 

So.  779)   329 
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